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Trespass, q. c.; Deed, without possession.
Quitclaim deeds, or deeds which purport only to convey the grantor's right,
title and interest in the land, are not prima facie evidence of title; and without proot'of possession at the time by the grantor, or an entry by the grantee,
though admissible in evidence, are not sufficient to prove possession.
In an action of trespass quare clauswrn fregit, the question was whether the
plaintiff had shown such possession, actual or constructive, as would enable
him to maintain it.
It appeared that his only evidence of title was an administrator's deed of all
the decedent's right, title and interest in a tract of land, admitted to contain
ten thousand acres, and of which the land where the alleged trespass was

committed was a very small part; and that there was no evidence that the
decedent ever had title to any portion of it, or that he, or the plaintiff, ever
had so much as a momentary seizin of the land. The consideration expressed
in the deed was twenty-five dollars.
Held; that the inference is irresistible that the parties to the deed did not
understand that the one was selling, or that the other was buying, an interest
of any substantial value; also, that such a deed alone, and without any other
evidence in support of it, is insufficient to maintain the action.
The defendant, in this case, justified his supposed acts of trespass as the servant of one who claimed title derived through a sheriff's deed, antedating the
plaintiff's deed nearly four years.
Held; that however defective the sheriff's proceedings may have been, his
deed is sufficient to give his grantee seizin and color of title, which, if
allowed to continue for a sufficient length of time, will ripen into a valid
title, even as against the true owner.
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Also, to maintain an action of trespass q. c. against them, or their servants or

successors in title, the trne owner must regain his possession by an actual
entry or by judgment of law; that till then he is disseized, and while he
allows that disseizin to continue, he cannot maintain an actioh of trespass
q. c. against the original disseizors or their successors in title.

ON REPORT.
Trespass for entering land in Eustis, Franklin County, formerly
belonging to Miles Standish, deceased, and cutting and carrying
away pine trees.
The plaintiff claimed title to the premises by virtue of a deed
from the administrator of said Standish's estate, dated February
29, 1888, conveying '' the following described real estate, to wit,
all the right, title nnd interest the snid Miles Standish had at the
time of his decease in a certain piece or parcel of land lying in
Eustis. Franklin County, and known as the Buxton tract." . .
The defendant justified as agent of Seth B. Hersey, who claimed
title under a sheriff's deed, dated Febmary 12, 1884, made to
"\Voodman, True and Company t~pon an execution sale, according
to R. S., c. 7G, § 33, and conveying ''one lot of land called the
Buxton lot or,tract containing two thousand acres, more or less,
situate in the southeast quarter of the Buxton Tract, so-called."
It was admitted that said Hersey had acquired and held, at
the time of the alleged trespass, the title of v\,r oodman, True &
Co., and that the defendant Taylor made the entry alleged upon
the premises, and th~t in making such entry he acted _by permission and under the authority of said Hersey under his claim of
title as aforesaid.
It was also agreed and admitted that the Buxton Tract,
so-called, was, at the date of the sheriff's deed, a well known
and well defined tract of land, containing about ten thousand acres
in the south half of the town of Eustis. Both deeds were duly
recorded; and it was admitted that the plaintiff had actual
knowledge of the sheriff's deed to Woodman, True & Co., at
the time he took and accepted the deed from the administrator
of said Standish.
The land upon which the trespass is alleged to have been
committed is in the northeast quarter of the Buxton tract, and
the plaintiff claimed that it was not included. or embraced in the
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description contained in the sheriff's deed. The plaintiff also
claimed that the sheriff's sale was void for irregularities ;. but
the view taken by the court renders a report of them unnecessary.

0. A. TI7ilber, Walton and Walton, with him, for plaintiff.
Title of both parties comes from same source, Miles Standish.
The defendant's entry being admitted, the question is who has
the best title to the real estate described in pla,intiff's writ. The
words of the general description in the sheriff's deed are controlled
by the particular description. Stewart v. Dm,is, 63 Maine. 53~>
and cases there cited; Sniith v. Strong, 14 Pick. 128, and
cases. Sheriff's deed invalid for want of notices posted in
Coplin and Flagstaff plantations adjoining Eustis. H Town,,.
includes "Plantation." R. S., c. 1, § 6, cl. 17 ; I{foiball v ..
Rockland, 71 Maine, 142; Small v. Lufkin, 56 Maine, 31 ;:
Blood v. Bangor, 6G Maine, 155; Townsend v. Meade1·, .58Maine, 288. If "Town" does not include ''Plantation," notices.
of sale should have been posted in the shire-town. Sule void im
either event. Taylor, being Standish's administrator is estoppedi
by his deed to Butler to deny plaintiff's title.
Symonds, Snow and Gook, for defendant.
Possession indispensable to support trespass q. c. Jones v ..
Leeman, 69 Maine, 489; Harvey v. Byrnes, 107 Mass. 522 ;.
Shepard v. Pratt, 15 Pick. 34. Plaintiff had neither actuull
nor constructive possession. His deed does not support con-structive possession. 2 Greenl. Ev. § (H9; MelcltPr v . .1l!lerry.rnan, 41 Maine, 601. No evidence of actual possession.
Burden to prove possession is on the plaintiff. Tabor v. Judd,
62 N. H. 288; Coffin v. Freeman, 82 Maine, 578.
Particular description in sheriff's deed not a limitation upon
the general terms of the grant. Particular description may he
discarded for error. 2 Dev. on Deeds, § 1041; Ely v. 0:i,1'd,
2 N. H. 175; Wing v. Burgis, 13 Maine, 114; Vo1rn v. Handy,
2 Maine, 322. Statement of quantity and description oflocation
being erroneous will not prevail against general description.
Field v. Huston, 21 Maine, 6~); Abbott v. Pike, 33 Maine,
207, and cases; Pierce v. Faunce; 37 Maine, 68; Abbott v.
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Abbott, 53 Maine, 360; Cilley v. Childs, 73 Maine, 133;
Jones v. Buck, 54 Maine, 304.
Notices of sale not required to be posted in adjoining plantations. Laws 1821, c. GO, § 17. Counsel also cited: Virgie v.
Stetson, 77 Maine, 523; Bujfum v. Deane, 8 Cush. 35; Big.
Estop. p. 327.
Plaintiff in reply.
Deed to plaintiff, without the statement that both parties claim
through Standish, carries with it the legal presumption that
seizin follows title, and that they correspond with each other,
and this deed duly acknowledged and registered is by statute
e<]uivalent to livery of seiz:in. R. S., c. 71, § 23; Wm·cl v.
Fuller, 15 Pick. 189; Blethen v. Dwinel, 34 Maine, 133;
quitclaim from one having title is sufficient. Where both parties
claim under the same person it is pJ'ima facie sufficient to prove
the derivation of title from him without proving his title. 2
Greenl. Ev. § 307. Sheriff's deed not a voluntary conveyance
of Standish, to be construed most strongly in favor of grantor;
therefore nearly all of defendant's authorities do not apply. His
deed does not cover the land on which the trespass was committed.
SITTING: PETERS, C. J., WALTON, VIRGIN, LIBBEY, FOSTER,
HASKELL, JJ.
WALTON, J. This is an action of trespass quare clauswn
fregit, and the question is whether the plaintiff has shown such
a possession, actual or constructive, as will enable him to maintain it.
V{e think he has not. His only evidence of title is a deed
from the administrator of Miles Standish of all the decedent's
right, title, and interest in a tract of land, admitted to contain
ten thousand acres, and of which the land on which the alleged
trespass was committed is a very small part, and there is not a
8cintilla of evidence that the decedent ever had a title to any
pcJrtion of it, or that he, or his administrator, or the plaintiff,
ever had so much as a momentary seizin of the land on which
the defendant's trespass is alleged to have been committed.
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Clearly, such a piece of paper is not sufficient t6 maintain an
action of trespass qum·e clauswn fregit.
It was formerly held that such an action could he maintained
only by a person in actual possession of the locu_.; in quo; that
a mere legal or constructive possession ·was not suffident. It
was so held in a very learned opinion by Chief Justice Robertson,
in McClain v. Todd's Heirs, 22 Am. Dec. 37 ( 5 .J. J. Marsh. 335).
And such was undoubtedly the rule of the common law. But
this rule, however well adapted to England, where most of the
land is in actual occupation of some one, was thought to he not
suited to this country, where there was so much ,vild and uncultivated land. And it soon became a prevailing rule in most of
the states that, where there is no adverse possession, a legal
title draws with it a constructive possession sufficient to maintain
the action. And such is undoubtedly the law in this State.
But, says Professor Greenleaf, though proof of possession,
actual or constructive, will maintain the averment of the plaintiff's
possession, yet a deed of mere release or quitclaim, without
proof of possession at the time by the grantor, or of an entry by
the grantee, is not sufficient to prove possession. 2 Gr. Ev. §
619. And in support of this proposition he cites .ZJ1a1T v.
Boothby, 19 Maine, 150.
On turning to that case we find that the action was trespass
quare clausumfi·egit, and that the alleged acts of trespass were
the same as in this case, namely, cutting and carrying a·way
pine trees. To sustain his action, the plaintiff offered in evidence
an administrator's deed to himself and a tax collector's deed to
,John Sands, and n quitclaim deed from Sands to himself. But
there being no evidence that the plaintiff had taken possess_ion
of the premises under either of his deeds, he was non-suited by
the presiding Justice ( SHEPLEY) and the full court sustained
the nonsuit., To the same effect is Bartlett v. Perkins, 13
Maine, 87.
In that case the action was trespass for cutting and carrying
away grass. The defendant had levied upon the land as the
property of the plaintiff's tenant at will. Of course nothing
passed hy the levy. And the court so held. And iftlrn plaintiff
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had brought a writ of entry instead of an action of trespass, he
would have _prevailed. But the court held that, although the
levy was void, it gave the defendant n color of title, and a
sufficient seizin to defeat the plaintiff's action of trespass quare
clallsum,fi·egit. And in this particular a sheriff's deed has the
same effoet as a levy. Buswell on Limitations and Adverse
Possession, § 259, and case:::; cited in the notes. Any deed,
says the author, purporting to convey title, no matter on what
founded, gives color of title, and renders the grantee's possession under it, adverse, however groundless the supposed title
may be.
In the present case, the defendant justifies his supposed acts
of trespass as the servant of one who claims a title derived
through a sheriff's deed. The sheriff's deed, antedates the
administrator's deed (through
which the plaintiff claims), nearly
,...,
four years. However defective the sheriff's proceedings may
have been, hi8 deed was sufficient to give the grantees a seizin
an<l a color of title, wliich, if allowed to continue for a sufficient
length of time, would ripen into a valid title, even as against
the true owner. And to maintain an action of trespass quw·e
clausum fi·egit against them or their servants or their successors
in title, the true owner must regain his possession by an actual
entry or by judgment of law., Till then, he is disseized, and
while he allows that disseizin to continue, he can not maintain
an action of trespass quare clawmm fre,qit against the original
disseizors or their successors in title. In the case last cited,
(Bartlett v. Perlcins, 13 Maine, 87) the court say that the
plaintiff was disseized by the levy, and could not prosecute an
action for any act of the disseizor subsequent to the levy, until
he had entered, or recovered judgment for the land.
So, in this case, whether,the proceedingt-1 of the sheriff were
or were not regular, his deed gave the grantees seizin of the
land which he undertook to sell, and, until that seizin is purged,
an action of trespass quare clau.mmfregit can not be maintained
against them, or their successors in title, for any acts done by
them upon the land subsequent to the sale. And the evidence
to show that the seizin ( or disseizin) has been purged is entirely
wanting. The plaintiff's proof therefore is fatally defective.
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Plaintiff's counsel contend that a deed duly executed and
recorded is prinia facie evidence of title. That p~oposition is
true only of warrantee-deeds, or deeds which purport to convey
the land. It is not true of quitclaim deeds, or deeds which
purport to convey only the grantor's r\ght, title and intere8t in
the land. Rand v. Skillin, 63 Maine, 103; Tebbett8 v. Estes,
52 Maine, 566.
The plaintiff's deed from the administrator purports to convey
only the decedent's right, title, and interest in the land therein
mentioned; and there is not a scintilla of evidence that the
decedent ever had any title to the land,- not so much, even, as
a momentary seizin. The deed covers a tract of land admitted
to contain ten thousand acres. The consideration, as expressed
in the deed, was twenty-five dollars. The inference is irresistible
that the parties to the deed did not understand that the one was
selling or that the other was buying an interest of any substantial value. Such a deed, alone, and without any othei· evidence
in support of it, is clearly insufficient to maintain an action of
trespass quare clausum fregit. Bell v. Peabody, 63 N. H. 233
(56 Am. Rep. 50H).
Juclgnientfor defendant.
VIRGIN, J., died before the decision of this case.

NATHAN

D. Hoxrn vs.

Androscoggin.

JAMES

T.

SMALL.

Opinion August 11, 18~3.

Sales. Misrepresentations. Fraud.
When a vendor sells shares of corporation stock, or shares in a real estate
contract, the law will not allow him to misrepresent the amount which the
corporation has received for its stock, nor the amount which the owner of
the land has received on the contract. These facts affect too directly and
immediately the value of such shares to be misrepresented with impunity.
,vhere the defendant sold to the plaintiff a fractional interest in a contract for
the purchase of real estate and represented that the share was paid for and
that there were no more assessments or payments to be made on it, and that
he was selling it to the plaintiff for precisely what it cost,
Helcl; that these statements are material, affecting directly the value of the
interest which the defendant was selling; and, if false, will amount to a
fraud of which the law will take cognizance.

ON

EXCEPTioNS.
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The jury having returned a verdict for the defendant, in an
action of money had and received, the plaintiff took exceptions
which appear in the opinion.
Before the trial, the plaintiff filed by direction of the court
the following specifications of the alleged false representations
upon which the plaintiff claimed a recovery :
1
' 1st. That he, the said defendant, was then the owner of one
share in the Wilson Addition, New England City, Georgia;
that he had bought one share in the Wilson Addition to New
England City, Georgia; that he had secured an additional share
for the plaintiff and four others, which is the share towards ·which
the money sued for was advanced; that he had bought and paid
for one share as above, as his own, in addition to the share
secured for the plaintiff and others, which last is the share
towards which the plaintiff advanced the money sued for.
'' 2nd. That the share towar<ls the purchase of which plaintiff
advanced the money which is sued for was fully paid up ~ that
there was nothing more to be paid on it; that there could be
no assessments on it ; that there would be no more payments
on it.
1
' Which
representations plaintiff says were both false and
fraudulent."

DreuJ and Roberts, and Savage and Oakes, for plaintiff.
Counsel eited: __.__Vowlan v. Oain, 3 Allen, 2Gl; Bostwick v.
Lewis, l Day, 250; S. C. 2 Am. Dec. 78, note; Spaulding v.
Hod,qes, 2 Pa. St. 240; Smith v. Richards, 13 Pet. 2G; Cool.
Torts, pp. 474, 483, note, 488, note; Harris v. McMurray,
23' Ind. 9; 01'essler v. Rees, 46 N. vV. Rep. 3G3; McAleer v.
II01·sey, 35 Md. 439; Bean v. Herrick, 12 Maine, 2G9; Saunders v. Hattaman, 2 Ired. 32 S. C. 37 Am. Dec. 404; 2 Kent
Com. 487; Shackleford v. Handley, 1 A. K. Marsh. (Ky.),
19G, S. C. 10 Am. Dec. 753; Griswold v. Sabin, 51 N. H.
ln7; Mead v. Bunn, 32 N. Y. 281; Fitzsirnmons v. Jo8lin,
21 Vt. 129; S. C. 52 Arn. Dec. 46; Reynolds v. Pabner, 21
Fed. Rep. 433; Williams v. lYlcFadden, 23 Fla. 143; S. C. 11
Am. St. Rep. 345; Ooles v. Kennedy (Iowa), 4G N. ,i\T. Rep.
1088; Page v. Parker, 43 N. H. 363; Brackett v. Griswold,
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112 N. Y. 454; F1·enzel v. Mille1·, 37 Ind. 1; S. C. 10 Am.
Rep. G.5.

Ne1vell and Judkins, for defendant.
Neither of the representations is actionable, even though false
and intended to deceive. Parties stood in relation of buyer
and seller. No relation of ngency or any fiduciary capacity.
PJaintiff knew he was not getting a title to land, because he
received no deed. Plaintiff alleges no false 01· fraudulent representation concerning the '' quality or condition" of the ,: share,"
the subject of the ~ale. fJ ury found that the defendant owned
the share.
Counsel cited: Watson v. Polllson, 7 E. L. & Eq. Rep. 588;
Holbroolc v. Connm·, 60 Maine, 578, 585. Cases of misrepresentation held actionable as pertaining to quality or condition:
Long v. Woodman, 58 Mnine, 49; Atwood v. Clwprnan, 68
Maine, 38; Martin v. Jordan., 60 Maine, 531; Rhoda v. Annis,
75 Maine, 17; Savage v. Stevens, 126 Mass. 207; Ladd v.
Putnam, 79 Maine, 5G8; Hazard v. Irwin, 18 Pick. 95;
.1.Vowlan v. Cain, 3 Allen, 261.
The seller, however, may express his opinion of the value of
the thing he offers for sale, and praise it ad libitwn w·ithout
incurring liability. It is not actionable for the seller to falsely
represent '' that the lands had large deposits of oil in them, and
were of great value for the purposes of digging, boring for,
and manufacturing oil," when the lands had never been tested,
I--Iolb1'0ok v. Connm·, GO Maine, 5G8; to represent to purchaser
of a husine~s that he woul<l have the same·dght in a store-a
tenancy at will- that a prior tenant had enjoyed, the alleged
damage being an ejection after thirty days notice, Danfortlt v.
Cushing, 77 Maine, 182; to represent that a buyer could make
large profits out of the article bought, Bishop v. Snwll, G3
Maine, 12; to induce a conveyance of real estate by representations of a promissory nature, Lon,q v. Woodman, 58 Maine,
49 ; to mis1·epresent what the law will or will not permit to be
done, Abbott v. Treat, G7 Maine, 121.
The general rule of law as above stated admits, however, of
an exception. False representations, concerning the value of
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the thing sold, former offers for it, the price paid for it, etc.,
are not actionable. ,vhile this is not universal rule of law, it
prevails in this State and 1\fossachu:;_;etts by an unvarying line of
decisions. MedbU1'.'J v. JYab1on, 6 Met. 24G ; Brown v. Castle8,
11 Cush. 348; Belcher v. Costello, 122 Mass. 189; Jiemnia
v. Cooper, 8 Allen, 334; .1._lfannin_q v. Albee, 11 Allen, 520;
Gordon v. Pannelee, 2 Allen, 212; Richard.r.;on v. Noble, 77
Maine. 390; State v. Paul, GU Maine, 215; Bi.i.;/wp v. Small,
H3 Maine, 12; Holbrook v. Conno1·, 60 Maine. 578; Bourn v.
Dam,"s, 7G Maine, 223, and cases cited; Banta v. Palm,e1·, 47
Ill. 99; Tuck v. Downing, 76 Ill. 71. Cases of Van Epps
v. Ha1'rit;on, 5 Hill (N. Y.), G3; Sanfordv. Handy,23 ·wend.
2G8; and Page v. Pm·ker, 43 N. H. 369, overruled in .this
State in Richardson v . .1.Voble, 77 Maine, 390.
SITTING: PETERS, C. J., WALTON, VIRGIN, LIBBEY, FOSTER,
HASKELL' J J.
WALTON, J. This is an action to recover back money
claimed to have been obtained by fraud. The defendant sold
to the plaintiff a fractional interest in a contract for the purchase
of real estate, representing to him, as the plaintiff claims, and
as the evidence tends to prove, that the share which he was selling
to the plaintiff was paid for, and that there were no more
assessments or payments to he made on it, and that he ·was
selling it to the plaintiff for precisely what it cost. The
exceptions state that the presiding justice ''regretfully nnd
reluctantly," instructed the jury that these statements, though
false, would not amount to a fraud of which the law could take
cognizance.
We do not think the ruling can he sustained. Such statements,
if made, were clearly material. They affected directly the value
of the interest which the defendunt was selling. The defendant
was not selling tangible property. He was selling a fractional
interest in a contract. And the value of that contract depended
largely, if not wholly, upon the amount of the payments that
had heen made upon it. A contract for the purchase of real
estate, a mere option, on which nothing has been paid may
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possess little or no value. But if the price has been paid, though
no deed has been given, an equitable title is thereby vested in
the holder of the contract which is equal in value to a legal title.
It is plain, therefore, that the payments upon such contracts
are important facts and cannot be misrepresented with impunity.
As well might the payments which have been made upon a
mortgage be misrepresented when. selling the right to redeem.
A vendor can sometimes misrepresent with impunity the price
which he paid for the property he is selling; but he can not do
so when the amount paid creates or <liredly affects the value of
what he is selling. In Coolidge v. Goddard, 77 Maine, 578,
the plaintiff sold the defendant five shares in an electric light
company, representing to him that he and all the other stockholder8 had paid to the company the par value of the stock, and
that he was selling to the plaintiff at the same price which all
the other stockholders had paid; and the court held that these
statements were material and important, as they affected directly
the value of the stock, and, if false, constituted a legal fraud.
It was there urged, as in this case, that statements of what the
seller had paid was mere'' dealer's talk," and created no liability;
and the same authorities were cited in support of the proposition
which are cited in this case; and the ruling at the trial w~s
substantially the same in that case as in this. But, said Mr.
Chief ,Justice PETERS, "the learned judge evrdently had not at
the moment in mind the distinction between what the plaintiff
had paid and what the company had received for the stock." If
the company had received the par value of its stock, then it
would have a working capital equal to the amount of stock
issued. But if it had sold its stoek to the stockholders for one
third of its par value, which was the fact, then its working
capital would be correspondingly less. And as the value of
stock depends upon the amount of capital possessed by a
corporation, any statement which misrepresents the amount,
is important and material and can not be made with impunity.
The law allows a vendor to indulge in a large amount of
misrepresentation without making himself responsible for it.
Many of the statements of the defendant in this action are of
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that character. His professions of friendship and his pretended
anxiety to do the plaintiff a favor are examples of that class.
A buyer who relies upon the professed friendship of a seller,
and his pretended desire to force a favor upon him, must look
to the same source for indemnity in case he is cheated. But a
vendor's right to misrepresent facts has its limits ; and when he
is selling shares in corporation stock, or shares in a real estate
contract, the law will not allow him to misrepresent the amount
which the corporatjon has received for its stock, nor the amount
which the owner of the land has received on the contract ; for
these facts too directly and immediately affect the value of such
shares to be misrepresented with impunity .
.Exceptions sustained.
VIRGIN, J., died before the decision of this case.

FRED

P.

SARGENT

Hancock.

vs.

CHARLES C. HUTCHINGS.

Opinion August 11, 1893.

Sales.

Evidence.

Practice.

In an action to recover the price of land sold and conveyed by the plaintiff to

the defendant the conveyance was admitted, but the defendant denied that
it was a sale, claiming that it was conveyed to him as trustee. The plaintiff
introduced in evidence a writing signed and sworn to by the defendant admitting that he owed the plaintiff and others for land which defendant had
conveyed to a land improvement company, therein stating the prices tlrnt he
agreed to pay and the sums already paid. The defendant sought to weaken
the force of such admission by testifying that the paper was intended to show
for what amount ell.ch lot was put into the land scheme, and what each
owner would be entitled to receive in trustee certificates, and that his attention was not called to the phraseology. To corroborate his testimony the
defendant offered the testimony of two witnesses to the effect that their
conveyances, referred to in the writing, were not sales but outright conveyances of land to be held in trust by the defendant; but the testimony was
rejected, by the court. Helcl, that the evidence was rightl_s excluded.
The defendant having introduced and read a letter of one of plaintiff's witnesses, during his cross-examination, without objection, lleld, that the
letter was then legally in the case.
The defendant cross-examined the witness with respect to the contents of the
letter, and again offered it in evidence as tending to contradict the witness,
and it was excluded. The proceeding seems to have been irregular; and as
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the defendant's counsel was the cause of the irregularity, Held, that the
defendant cannot complain of it.

ON EXCEPTIONS.
The court excluded testimony offered by the defendant upon
the trial of the case and thereupon he took the exceptions which
are stated in the opinion.
J. A. Peten;, Jr., for plaintiff.
B. E. T1·acy, Deasy and Higgin8, for defendant.
SITTING: PETERS, C. J., \VALTON, LIBBEY, VIRGIN, FOSTER,
HASKELL, JJ.
WALTON, J. It is the opinion of the court that the exceptions
in this case can not be sustained.
It is an action to recover the price of land, sold and conveyed
by the plaintiff to the defendant. The exceptions state that the
defendant admitted that the lnnd was conveyed to him, but denied
that it was a sale. He claimed that it was conveyed to him as
trustee.
In addition to other evidence, the plaintiff introduced a writing, signed by the defendant, admitting that he owed the plaintiff
and others for land which he ( the defendant) had conveyed to a
land improvement company, therein stating the prices ~hich he
had agreed to pay, and the sums which he had already paid.
The defendant had not only signed the paper, hut he had made
oath to the truth of the stutements therein contained. He sought,
however, to weaken the force of the admission contained in this
paper hy testi(ying that the paper was intended to show for what
amount each lot was put into the land scheme, and what each
owner would be entitled to receive in trustee certificates, and
that his attention was not called to the phraseology; and to
corrobor.1te his testimony, he offered the testimony of Wilbur
F. Vose and William F. Hutchings, to the effect that their
conveyances referred to in the writing ~~ were not sales but outright conveyances of land to he held in trust by the defendant."
The testimony was objected to by plaintiff's counsel, and the
objection was sustained.
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We have examined all of the testimony of the defendant
which is reported, and we are unable to discover that the testimony
offered and rejected would either corroborate or contradict him.
It is urged in argument that it would tend to show that the
defendant signed the writing unconsciously. The defendant
did not testify that he signed it unconsciously;_ and the evidence
could not corroborate him on a point in relation to which he had
not testified. The most that could be claimed for the evidence
was that it might show that the relation of trustee and cestui que
trust existed between the witnesses and the defendant, and that
the jury might then infer that the same relation existed between
the plaintiff and the defendant. But such an inference would
be unju~titiable. It would by no means follow that because the
witnesses had been willing to make a trustee of the defendant,
that therefore the plaintiff had consented to do the same thing.
We can pereeive no possible ground upon which the evidence
offered and rejected was admissible, and we think it was rightly
excluded.
Another exception is to the exclusion of a letter written by
Stephen L. Kingsley. Kingsley was a witness for the pln.intiff,
and while he was being cross-examined by the defendant's
counsel, the letter was shown to him and he admitted that he
wrote it. It was then optional with the defendant's counsel to
have it read immediately, or to defer reading it to some future
time. He chose to have it read immediately. He required the
witness to read it, and he did read it aloud. And no objection
to the reading appears to have been interposed. The letter was
then legally in the case as evidence ( 1 Gr. Ev. § 4(l3), and the
defendant's counsel proceeded to cross-examine the witness with
respect to its contents. The exceptions state that the letter
which had been thus read to the jury, was again offered iR
evidence hy the ·defendant, as tending to contradict Kingsley's
testimony, and was excluded. This was a proceeding which we
are unable to comprehend. The letter being already in the case
as evidence, why it should be again offered, or why, when so
offered, it should he excluded, we are unable to understand.
The proceeding seems to have been irregular, and, as the
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defendant's counsel was the cause of the irregularity, we think
the defendant can not be allowed to complain of it. Besides,
an examination of Kingsley's testimony, and of the contents of
the letter, fails to satisfy us that it was admissible for the purpose for which it was offered.
Exceptions overruled.
VmmN, J., died before the decision of this case.

ELIZA

A. SKOLFIELD

Franklin.

v.-,.

EBEN H. SKOLFIELD.

Opinion August 11, 1~93.

Divorce. Recrimination. Evidence.
Upon the trial of a libel for divorce alleging cruel and abusive treatment by
the husband, and provocation is pleaded by him, evidence of the provocation
need not be confined to the times of the alleged ah use. A knowledge of it
may not come to the husband for many days or weeks even after it occurred.
ON MOTION AND EXCEPTIONS.

The cnse is stated in the opinion.

Joseph C. IIolman and Frank W. Butle1·, for plaintiff.
H. L. Wkitcom.b, for defendant.
SITTING: PETERs,C. J., WALTON,LIBBEY, FosTER,HASKELL,

JJ.
WALTON, J. This is a divorce suit. A wife complai nR of
cruel and abusive treatment. The husband pleads provocation.
The presiding justice ruled that the evidence of provoeations
must be confined to the times of the alleged abuse; that provoking and annoying conduct on Monday would not excuse
abuse on Tuesday; and excluded evidence offered by the husband of his wife's misconduct at times other than those to which
her evidence of his cruel and abusive treatment related.
We think the ruling was too restrictive. A wife's conduet
may be exceedingly provoking, and yet a knowledge of it may
not come to the husband for many days or weeks even after
it occurred. The mere continuance or repetition of slight an-
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noyances may at last exhaust a husband's or a wife's patience
and excuse an outburst of passion and the use of language which
would otherwise be inexcusable. We do not feel quite sure
that the husband was much prejudiced by the ruling in this
case ; hut he may have been; and, as we think it was erroneous,
our conclusion is that the entry must be,
Exceptions sustained.

SA!\IUEL D. 1'T ARREN, and others, in equity,
vs.
WESTBROOK MANUFACTURING COMPANY.

Cumberland.

Opinion October 5, 1893.

Waters. Partition. Islands. Equity.
Where there are two natural channels in a river caused hy an island, the
owners of the island are riparian owners as well as the owners of the main
land opposite the island.
The riparian owners upon each of such channels are entitled to have flow
through that channel as much of the water of the river as will naturally flow
there and no more.
The riparian owners upon either of such channels must acquiesce in the flow
through the other channel of as much of the water of the river as will
naturally flow there.
In such case the waters of the river are divided hy nature between the two
channels, and the two sets of riparian owners; and however unequal that
division may be, the court has no power to make it equal.
In such case a bill in equity by the riparian owners upon one channel against
the riparian owners upon the other channel asking for a division between
them of the whole fl.ow of the water of the river cannot be sustained.
ON REPORT.

Bill in equity, heard on hill and demurrer, praying.for a partition
and di vision of the water of the Presumpscot River and of its
use at Saccaruppa Upper Falls behveen the riparian owners.
To accomplish this end the bill specially prays that, under.
the supervision of the court, provision may be made for dividing
such water between the plaintiff:, and the defendant according to
their respective rights; and that for this purpose surveys and
measurements of the water may be had and the said parties may
be assigned their aliquot parts by such devices as are in common
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use by hydraulic engineers to measure and allot water; also,
that if necessary, a commissioner may he appointed by the court
to take such measurements, and to do such other things as may
he necessary, to provide the means by which the amount of water
that the plaintiffs and defendant are entitled to draw at different
stages of water, may be ~~scertained at all times.
The case is stated iri the opinion.

Strout, Gage and Strout, and Warl'en and Brandeis, for
plaintiffs.
· Equity jurisdiction: R. S., c. 77, § G; Rowell v. Jewett, 69
Maine, 293, 303; Stincltfield v. Maliken, 71 Maine, 567, 571.
Legal remedy inadequate: Bemis v. Upham,, 13 Piek. 169;
Lehigh V. R.R. Co. v. Soc. etc. 30 N. J. Eq. 145, 161; Lyon
v. McLaughlin 32 Vt. 423; Ba1'dwell v. Arnes, 22 Pick. 333,
354; Lockwood Co. v. Laun·ence, 77 Maine, 297, 312, 313;
Lawson v. Mena8ha Co. 59 Wis. 393, 398 ; Ha1'ri·s v . .J..Wackinto8h, 133 Mass. 228, 230. Multiciplicity of suits: 1lfay v.
Pa1'ker, 12 Pick. 34, 40; Belknap v. T1'z"mble, 3 Paige, 577, GOO;
1 Pom. Eq. § 245; Ballou v. Hopkz"nton, 4 Gray, 324, 328;
Cadz"gan v. Brown, 120 Mass. 493; Reid v. Gflford, Hopk.
416, 419, 420; Murray v. Hay, 1 Barb. Ch. 59; Carlton v.
Newman, 77 Maine, 408; Clowe8 v. Sta.fford8hfre Potte1·z"es Co.
L. R. 8 Ch. 125; Tlwye1· v. Brooks, 17 Ohio, 489; Hazeltine
v. Cw;e, 46 Wis. 391. Continuous trespass and private nuisance:
1 Porn. Eq. § 245; Burden v. Stein, 27 Ala. 104, 112;
Livingston v. Li"vz"ngt~ton, 6 Johns Ch. 497, 500; Tuolwnne
Water Co. v. Chapman, 8 Cal. 392; Webb v. Pm·tland .J..Wfg.
Co. 3 Sumn. 189; Coming v. Troy Iron Co. 34 Barb. 485,
492; S. C. 39 Barb. 311, 327; Holsman v. Boiling Spring
Co. 14 N. J. Eq. 335; Cm·li8le v. Cooper, 21 N. ,T. Eq. 576.
Remedy in equity: Nash v. Simpson, 78 Maine, 142; .1VIonroe
v. Gates, 48 Maine 463, 466; Head v. Amoskeag MJ.q. Co.
113 U.S. 9, 21; Frey v. Lowden, 70 Cal. 550; Adcmt8 v.
Manning, 48 Conn. 477; S. C. 51 Conp. 5; Bumham v.
Kempton, 44 N. H. 78; Ranlet v. Cook, 44 N. H. 512, semble;
Hanna v. Clarke, 31 Gratt. 86; Patten Paper Co. v. I1aukauna
VOL. LXXXVI.
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W. P. Co. 70vVis. G59. Means of division: Scovilv. I1ennecly,
14 Conn. 349 ; Coope1' v. Cedar Rapid W. P. Co. 42 Iowa,
398; Artlw:1· v. Case, l Paige, 447,450; Smith v. Sm,ith, 10
Paige, 470; Olnu;tead v. Loomis. 9 N. Y. 423; Balent Co. v.
8alnn F. 1-lf. Co. 12 Or. 378,387. Counsel cited on the merits,
besides the above: Butman v. Hussey, 12 Maine, 407; Munroe
v. Stickney, 48 Maine, 462; Solian v. De Held, 2 Sim. N. S.
133; Motn:ll v. J.Wor,·ill, 5 N. H. 134; Adams v. Briggs Iron
Co. 7 Cush. 3G 1, 3G4; Gould on Waters, § 540.
The title of the plaintiffs to a fixed proportion of the water
power is alleged in the bill, and admitted by the demurrer, and
it is to enable the plaintiffs to make an immediate use of water
to which they are entitled that the present bill is brought. The
plaintiffs have alleged that they have ~~ immediate use for all the
water and water power rightfully belonging to them at Sac'carappa
Upper Falls, and are desirous of using and fully intend to use
all they are entitled to." It is impossible for the plaintiffs to
make this use of the water while the defendant persists, as for
three years past it has done in spite of their protests, in using
a large part of the water to which the plaintiffs are entitled, and,
as illleged in the bill, ~~ it will be impossible to secure hereafter
to the several parties their respectirtl rights to the use of the
water" without providing some means of regnlnting the use by
each.
W. L. Putnam, for defendant.
Rights must be admitted or established at law.
Ang. vVat.
§ 447; Pierce v. Rollins, 83 Maine, 172, 177; Nash v. Simpson,
78 Maine, 142-150.
No allegations in bill that title is clear, a<lmitted m· e8tablished
at law. It does not appear that defendant claims to use more
than one half of the water, or what it does claim to use.
Defendant may lawfully use the whole power of the river until
plaintiffs desire to use their proportion. Bill shows no present
or existing controversy. It should allege the precise amount of
"Water or power the plaintiffs are entitled to.
Plaintiffs do not state a title. All their allegations concerning
their title proceed on the hypothesis of a division of ~f water,"
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and of the right to ~~ water," which flows through a particular
channel, or through a particular part of the channel. They
make a title in no other way. But the mle is that parties on
each side of a river are entitled pet my et per tout to the water
of the river for the purpose of creating their share of the power,
subject only to the qualification that where, from a peculiar
formation of the bed of the river, or the channel, the water at
low stages will naturally run to one man's mill, instead of to
another, his mill may run longer than the mm of the other.
SITTING: PETERS,

C. J.,

WALTON, LIBBEY, EMERY, FOSTER,,,

WHITEHOUSE,JJ.
E1rnRY, J. This equity cause was heard on bill and demurrer ..
The case stated, independent of the legal inferences drawn, is.
substantially as follows. The Presumpscot River, a non-tida1
stream, as it flows through Saccarappa Village at the place called
Saccarappa Upper Falls, forms an island about three hundred1
and fifty feet long, and one hundred and fifty feet wide, In,
forming this island, the river divides itself into two branches or·
channels; one flowing on the easterly side, and the other on thewesterly side of the island. In each of these branches onchannels, are falls affording valuable water power. A dam has
long been built across each channel. These dams are ~mbstantially in line with each other, and form with the island lli
continuous dam across the whole river. There are several mills
on the island, and other mills on each side of the main river
opposite the island. The mills on the eastern mainland, and
on the eastern side of the island, nre supplied with water from
the dam across the eastern channel. The mills on the western
mainland and on the western side of the island, are supplied
with water from the dam across the western channel. The bill
does not expressly describe the mills and their location, but the
facts are so well known and conspicuous, they may properly be
added to the description of the general situation.
The plaintiffs, other than .Mnry Little Hale Dana, own the
western side of the island, the land under the western channel,
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and the land on the west side of the river opposite the island.
They also own the dam across the western channel and the mills
supplied by it.
Mary Little Hale Dana, one of the plaintiffs, has some interest
on the west side of the river. She also owns the eastern side
of the island and the adjoining land under the water to the
middle line of the eastern channel. She further owns so much
of the dam aci~os~ the eastern channel as is on her land, together
with the mills on the easterly side of the island, supplied from
this dam.
The defendant, company owns the land on the east side of the
river opposite the island .and the adjoining land under the water
to the middle line of the eastern channel, or to the land of Mrs.
Dana. It also owns so much of the dam across the eastern
channel as is on its land, together with the mills on the eastern
main shore which are supplied from this eastern dam.
All the plaintiffs are therefore the sole riparian owners on both
sides of the western channel, and owning the land under that
channel. Mrs. Dana is the sole riparian owner on the west side
'of the ea~tern channel, and owning to the centre line. The
defendant company is the sole riparian owner on the east side
of the eastern channel, and owning to the centre line.
We are no-w to consider the various rights and duties of these
different riparian owners, in the flow of the water of the
Presumpscot River to and past their lands. It should be
continually borne in mind that we are considering the_ legal
rights and duties based on the situation of the parties, and
unmodified by any statutes, contracts, grants or prescriptions.
None of these latter matters are stated in the bill, and their
possib,e modifying effects are not considered here.
As against other riparian owners up the river from them, they
are all entitled to have all the water of the river flow down to
their lands to the extent it would naturnlly flow there, subject
to a reasonable use of the flow by such upper riparian owners
as it passed their lands. As against riparian owners below, they
are entitled to have the water flow from their lands to the same
. extent. So far their rights are similar and equal if not identical.
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But at the head of the b,land the flow of water in the river
is divided by the island. Part of the water thence flows through
the western channel past the lands of the plaintiffs, and does not
touch in its flow any of the land of the defendant. nor any of
the land of Mrs. Dana on the east side of the island. The
other part of the water thence flows through the eastern channel
past the land of Mrs. Dana and the land .of the defendant, and
does not touch in its flow any of the land of the other plaintiffs.
The island, in thus dividiog the flow of the waters in the
river, has divided the rights of the parties to this suit. The
plaintiffs are entitled to have flow through the western channel,
past their lands on nnd under that channel, so much of the water
of the river as would naturally flow there and no more. The
defendant and Mrs. Dana, on the other hand, are entitled to have
flow through the eastern channel, past their lands on and under
that channel, so much of the water of the river as would
naturally flow there and no more. As between the channels,
neither party can lawfully do anything by sheer dams, or hy
widening or deepening his channel, or by any other means, to
cause a greater proportion of the water to flow through his
channel. On the other hand, neither party is obliged to maintain
dams or any other appliances on his channel to check the natural
flow there, and thus turn more into the other channel. Either
party may remove all existing dams from his channels and
leave the water to flow there naturally, unimpeded by artificial
obstructions. This may lessen the hitherto accustomed flow in
the other channel, but as it would not lessen the natural flow
there, it would not infringe upon any legal rights of the party on
that channel. At the same time, if either party checks the
natural flow through his own channel by dams, closed gates or
otherwise, and thereby increases beyond nature the flow of water
through the other channel, the other party on that other channel
can lawfully make use of such extra flow. He can lawfully use
all the water that nature or other parties send to him. He is
not bound to let it go to waste. In fine, either party on his
own channel as against the other party on the other channel,.
may do as he will with his land and the water flowing past it,.
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through his channel, so long as he does not thereby cause a
lessening of the natural flow through the other channel.
If by reason of the greater natural width or depth, or fall of
one channel, a greater proportion of the water of the river flows
through that channel than through the other, this greater proportion is the proper natural advantage of the party located on that
channel. It is the proper natural advantage of the location for
·which he presumably paid when he acquired the land on the
more favored channel. It is an advantage he cannot be required
to share with the party on the other and less favored channel.
Such other party cannot avoid the natural disadvantages of his
less desirable location. This inequality, when it exists, is natural
not legal. It is decreed by nature, and human courts are
powerless to correct it.
The foregoing propositions seem almost elementary- not
needing any citation of authorities to sustain them. See however
3 Kent Com. 428; Ang. on Waters, § § 16, 44, 49; Gould on
Waters, § 166; Crooker v. Bra_qg, IO Wend. 260; People v.
Canal Appraisers, 13 vVend. 355, 371 ; I1irnball v. Gearhart,
12 Cal. 29; Nevada Canal Co. v. Kidd, 37 Cal. 282; Fulmer
v. lVilliam,s, 122 Pa. St. 191; West v. Fox River Pape,· Co.
82 Wis. G4 7, 655 et seq. Indeed, the plaintiffs in their bill
have assumed the correctness of the main proposition. In the
second paragraph of their bill, they state that they at one time
sold the right to take a certain quantity of water power from
their dam across the western channel. They apparently did this
without consulting the riparian owners on the other channel.
Having considered the situation and consequent legal rights
of the various parties in this suit, we now turn to the plaintiff.-,'
complaint and prayer ns stated in their bill. These are based
on the following assumptions, viz : 1, -that the defendant is
entitled to only one fourth of all the water flowing to and through
both channels. 2, - that the plaintiffs are entitled to threefourths of all the water so flowing, and now desire and are
planning to use it. 3, - that the defendant against the protest
of the plaintiffs has been drawing out of the dam across the
eastern channel, and using to turn his mill on the east side of
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that channel more than his one fourth of all the water in the
river. They admit, however, in the fifth paragraph of their bill
that they some time ago shut down a large saw-mill on the
westerly side of the western channel which had been usi:i:ig a
large quantity of water. This shutting down of the saw-mill
on the western channel undoubtedly increased the flow of water
through the eastern channel. That the defendant used the
increased flow thus voluntarily turned to it by the plaintiffs
affords them no legal ground of complaint, even upon their own
assumption. But however that may he, the plaintiffs say they
now desire and are planning to use all the water and water power
rightfully belonging to them, and want their three-fourths share
of all the water of the river flowing to and through both channels
ascertained and marked out for them.
Their prayer is that the court will make a division of the
waters of the Presumpscot River at Saccarappa Upper Falls
between the plaintiffs on the one hand and the defendant on the
other, and mark out for each party his share; and that to this
end the court will cause skilled engineers to make surveys and
measurements of the waters of the river, (meaning all the waters
flowing to and through both channels,) and provide instrumentalities for determining and indicating each party's aliquot part
or share of the water at all times.
As between opposite riparian owners upon the same channel
the court might have jurisdiction to equalize each owner's use
of the water, and to mark out beforehand each owner's share,
and this hy any appropriate proceedings and instrumentalities.
If Mrs. Dana as riparian owner on the west side of the eastern
ch:rnnel, opposite the defendant, should desire such relief, it
might perhaps be within the power of the court to act and
accomplish the desired result. Opposite riparian owners upon
the same channel have a common and equal right to the use of
all the water flowing in that channel as it passes their opposite
lands. If the volume and flow of water be limited, the use by
each opposite riparian owner may be limited hy judicial action
in proportion, so that the enjoyment he kept equal, like the
right.
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vYhere, however, the waters of a river are divided by an
island so that, as alleged in the bill, they flow past the island
in two distinct channels, and where the island is itself divided
in ownership as also alleged in the hill, the riparian owners on
the two main shores opposite the island, are not opposite riparian
owners with common and equal right to the use of all the water
flowing between them. On the contrary, each such owner has
for an opposite, the owner of that part of the island facing his
land. Their equal and common right is confined to the flow of
the water in the channel between them. They have no legal
right in common or in severalty in the water naturally flowing
between other owners on another channel on the other side of
the island where they have no land.
The fallacy in the plaintiffs' reasoning is their assumption
that because they own among them three shores out of four,
that'is, one main shore and the two i~land shores, they are
therefore entitled to three-fourths of the water of the river
flowing between the two main shores without regard to the
island. Indeed. we are urged to take a broad view of the
subject; to overlook the island, and see one river, one current
of water, one dam, one water power with the defendant on one
side and the plaintiffs on the other, and then proceed to ascertain,
determine, define, and indicate each person's aliquot part of
the whole water of the whole river.
Should we do so, we
must inevitably measure off to the defendant one half of that whole
flow. If there is only one current between him and the plaintiffs,
his right in that current is equal to theirs. Whllt the plaintiffs
really seek to have us do is, not to overlook the island, but to
notice it, and then assume that the two channels are equal and
the t"vo currents equal, and hence that the defendant is only
entitled to one half of one half ( i. e. one fourth) of the water
of the river. If the assumption be correct., there is no need for
the court to intervene farther than to regulate the use of the
flow in each channel. by itself, in case the owners upon that
channel are in conflict among themselves. The island has made
a preliminary even division which need not be re-examined. If,
however, the assumption be incorrect, and one channel, say the
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eastern, is visibly wider, deeper and with a better fall than the
other, then, as has been said above, the defendant being a riparian
owner ,on the eastern or larger channel is entitled to one half of
th~;,use of all the natural flow of water in that channel, even
thc~ugh it };le three-fourths or more of all the water flowing down
the river.
But we cannot overlook the island. It is there, populous and
conspicuous. Nature placed it there. She divided the wHters
of the river into these two channels by its means. Whether
this division was equal or extremely unequal, the parties found
it already made when they located nnd invested there. They
presumably accommodated them8elves to that natural division.
If they have not done so, they should. They may attempt to
equalize matters to any extent by contract, but if either owner
refuses to yield his natural advantage of location, the court
cannot he, expected to attempt to make equal what nature has
made unequal.
It is particularly urged that, the two dams being in the same
line, the island is only a part of one whole dam across the whole
river and should be so considered. 1Vhen it is recalled, however,
that Mrs. Dana and the defendant own the whole of the eastern
dam, and could lawfully remove that dam entirely without
consulting the owners of the western dam, it becomes evident
there are two dams instead of one. In the same way it also
becomes evident there are two water powers instead of one.
vV e are satisfied thut the bill states no ground for the interposition of th~ court between the present parties. The plaintiffs
have submitted their present case upon this bill, and the judgment
must be that the bill cannot be sustained. If there are any
other grounds for relief between some or all of these parties,
they can be stated and com;idered upon a new bill. This bill
must be dismissed ·with costs, but out of abundance of caution
such di8missal should be without prejudice.
Bill dismissed with costs but without prejudice.
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Announced July U), 1893.
8, 1893.

z.

CLAYTON.

Opinion November

Elections. Australian R,illot Law. D('fective Ballots. Decision of Board
of Aldermen,-when reviewable. R. S., c. 4; Stats. 1880, c. 193;
1891, c. 102; 1893, c. 260.
The elective frnnchise must be ex_ercised under such regulations and restrictions as the legislature may deem reasonably necessary to maintain order at
elections, prevent intimidation, bribery and fraud, preserve the purity of the
ballot box and thus secure a genuine expression of public sentiment.
Statutes designed to secure complete and inviolable secrecy of ballots cast at
public elections should be construed, under established rules, with reference
to the mischief to be remedied and the object to be accomplished; and interpreted, if practical.>le, so as to promote and not destroy the purpose of their
enactments.
The enactment of the Stat. of 1891, c. 102, popularly known as the "Australian
Ballot Law," was designed to inaugurate an important departure from the
mode of voting which had existed in this State prior to its passage.
Its distinguishing feature is its careful provision for a secret ballot.
Under this statute giving the voter a clear opportunity to desig11ate by a cross
mark (X) his choice of candidates, the place and method of marking the
ballot being regulated and defined in the statute, it was helcl that ballots
defectively and illegally marked as follows should be rejected:(1.) Where the cross (X) was placed above the name of the candidate,
and not in the appropriate pla,ce at the right.of it;
(2.) ·where there was a cross (X) above and also one benea.th the candidate's name, but none at the right of it;
(3.) Where the cross ( X) was placed at the left of the name of the candidate;
( 4.) Where there was a cross ( X) under the party name at the head of
the ticket and one at the left of the defendant's name on another party
ticket;
(5.) Where there was no cross (X) whatever, but a short, straight line
drawn across the square at the right of the party name at the head of the
ticket;
(6.) Where there was a cross ( X) in the square at the right of the name
of each candidate except that for Mayor, on one party ticket, and a cross
(X) in the square at the right of the party name on another ticket.
The board of aldermen in the city of Bangor re-examined the ballots cast for
alderman in ward seven, counted for defendant the six ballots above described, and declaring that there was no choice, ordered a new election to
be held. The defendant securing a majority of the ballots then cast claimed
to hold the office by virtue of the second election; that the subject matter
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was within the exclusive jurisdiction of the board of aldermen; and that the
ballots alleged to be defective and irregular' were properly counted for him.
The plaintiff thereupon began his proceeding in equity under R. S., c. 4, and
Stat. of' 1893, c. 260, amendatory thereto, asking the court to take jurisdiction of the matter, and require the defendant to surrender the office to the
plaintiff. Held; that the decision of the board of aldermen is subject to
review by this court; th:tt the city charter is to be construed as affording a
cumulative or primary tribunal only, and not an exclusive one; that it does
not preclude a contestant from resorting to the court for a revision of a
question of law; and that the decision of the board of aldermen involved
the determination of a question of' law and not an issue of fact, or a
matter of' discretion.

IN

EQUITY.

Thi8 was an appeal from a final decree in equity rendered in
the court below, in favor of the plaintiff, where there was a
hearing upon the bill, answer and testimony. The case upon
the appeal was certified to the Chief Justice and argued in
writing.
Both parties claimed to have been elected alderman in ward
seven, in the city of Bangor. The case is stated in the opinion.
The plaintiff's bill, omitting the jurut, is as follows:
'~ State of Maine. Penobscot, ss.
"To the Supreme Judicial Court. As in Equity.
"William F. Curran, of Bangor, in the County of Penobscot,
petitions and complains against William Z. Clayton, of Bangor,
in said County, and says :
"That he, said Curran, is a natural born citizen of the United
States, of the age of twenty-nine years; that he is now and has
been for several years past continuously a legal resident in and
duly qualified voter of, Ward Seven, in said City of Bangor;
that he is legal1y qualified to he elected to and hold the office
of Alderman from said Ward Seven, in the City Council of
Bangor.
"That he was duly elected and qualified as Alderman of said
Ward Seven, in March, 1892, and held said office for the
municipal year then next ensuing; that at the regular annual
city election in said Bangor, on the second Monday of March,
1893, duly and legally held under the provisions of law and
especially of Chapter 102 of the Public Laws of 1891, he was a
candidate for re-election as Alderman for said Ward Seven, fo

44

CURRAN V. CLAYTON.

[86

the City Council of said Bangor, for the municipal year thPn
next ensuing; that as such candidate his name was duly and
properly placed upon the official ballot to be used at said city
election in said ,vard Seven; that of the qualified electors of
said Ward Seven, at said election of March, 1893, he received
a clear majority over all the other candidates voted for as
Alderman at said election in said Ward Seven, in that of the
different candidates for Alderman, whose names appeared upon
the official ballots cast at said election in Ward Seven, the
qualified electors of said Ward, by proper cross upon the official
ballot indicated their choice as follows, viz:
''The respondent, William Z. Clayton, had 295 votes.
"Said William F. Curran, had 310 votes.
"John S. Ellis, had 12 votes.
"The whole number of ballots cast for Alderman was 617
votes.
"Necessary for a choice, 309 votes.
"And your petitioner was duly declared elected as said Alderman.
'' That at said election in Ward Seven, all the votes given in
for the several offices, including the said office of Alderman,
were properly sorted, counted, declared and registered in open
vVard meeting by the Warden of said Ward, in the presence of
the Clerk of said Ward, who caused the names of the persons
voted for and the number of votes given for each to be written
in words at length, ai1d duly and properly recorded.
'' And the Ward Clerk of said Ward Seven did within twentyfour hours after said election, io wit, in the evening of the said
second Monday in March, 1893, deliver to said Curran, a certificate of his election as Alderman for ~aid Ward Seven, in
said City Council as aforesaid.
"And said Clerk of Ward Seven did forthwith deliver to the
City Clerk of said Bangor, a certified copy of the records of
said election; thnt on the third Monday of March, 1893, the
·Aldermen and City Council elect, duly met in convention, when
and where, no one protesting, the oath of office was duly administered to your petitioner to perform the duties of Alderman
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from Ward Seven in the City Council of Bangor, for the municipal year then next ensuing, whereu\wn your petitioner assumed
the duties of said office, and continued to perform them until
the unlawful assumption of the same by the respondent as
hereinafter stated.
"That at a meeting of the Board of Aldermen of said city,
held on the 5th day of April, 1893, said board against the
protest of your petitioner improperly and illegally went behind
the said returns of said Clerk of Ward Seven, in so far as they
related to the election of an Alderman, and recounted the ballots
cast at said election in 1Vard Seven, and by counting as cast for
said respondent six ballots so defectively, improperly and illegally marked as to make it impossible to determine the voters'
choice for Alderman, ( five of said six ballots having been
properly and legally rejected and marked as defective in the
sa1d counting at said ward meeting, and one of said six ballots
having been counted for Mayor only and properly not counted
for Alderman at said ward meeting,) the whole number of votes
cast for Alderman in said election was claimed to be increased
from 617 to 622, and therefore said 310 votes cast for your
petitioner were claimed not to constitute a majority of said 622.
"Your petitioner further snys that said recount showed an error
in the ward count of one too many votes for said Clayton, so
that the actual legal votes cast at said election for said Clayton
were 294 instead of 295, which 294 together with said six
ballots illegally counted for said Clayton made a total of 300
votes claimed at said re-count as cast for said Clayton; and
thereupon said Board of Aldermen voted that there ,vas no
election of Alderman, at said election of 2d Monday of March,
1893, in Ward Seven, and ordered a, new election against the
protest of your petitioner, who says that said attempted recanvas of the votes cast at said election in Ward Seven, on 2d
Monday of March, 1893, was improper and without authority
of law.
'' The acts of the ward officer in the absence of fraud or
willful misconduct, in declaring your petitioner elected were
conclusive in the premises and not subject to review by the
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Board of Aldermen, and even if they were a subject of review
by the Board of Aldermen, they acted illegally in counting said
six defective ballots, as indicating the voter's choice of said
respondent or any one else for Aldermen.
'' And your petitioner through the City Committee, and
directly himself, notified the City Clerk that he should take no
part in said second election, and not to print his name upon the
official ballots, and his name was not printed thereon, and he in
no manner participated in said election, which was held on the
eighth day of May, 1893, whereat said respondent claims to
have been elected to the office of Alderman of vVard Seven, in
said City Council for the municipal year 1893 and 1894.
'' That said respondent holds a certificate of election to said
office issued to him in pursuance of said election of May eighth,
1893, by Ward Clerk of Ward Seven, and said respondent was
sworn in to said office on the 9th of May, 1893, and now claims
to hold said office in pursuance of said election of May 8th,
1893, to the exclusion of your petitioner.
"Your petitioner, "\\,?illiam F. Curran, a person eligible to
said office and claiming to be elected to said office of Alderman
from ,vard Seven, in the City Council of Bangor for the municipal year 1893 and 1894, as hereinhefore more fully set forth,
proceeds against said respondent, William Z. Clayton, who
claims to hold said office as hereinhefore more fully set forth.
And your petitioner as a part of this hill of complaint begs leave
to refer to and produce in court, in so far as the same may he
pertinent to the issue, the records, or certified copies thereof,
of said Ward Seven, and of said City, and to produce for the
inspection of the court the aforesaid ballots cnst, and claimed
to have been cast at said election of 2d Monday in March, 1893.
'~ And your petitioner prays that time and place mny he set
for hearing upon this petition, and said adverse party notified
thereof as provided by law, and that said adverse party may be
required to file at said time and place of hearing, an answer
traversing the facb~ hereinbefore set forth, ·which he does not
mean to admit, and that all the facts hereinhefore stated not
denied by the respondent shall be taken as admitted by him.
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i~ And
your petitioner further prays that if judgment is
awarded in his favor an order of court may he issued against
said respondent commanding him to yield up said office, and
that your petitioner may be allowed to enter upon the duties of
said office, the forms of all which' orders are particularly specified in sections 53 to 57 of Chapter 4 of the Revised Statutes,
arid acts additional thereto, and arnendatory thereof especially
of Chapter 260, of Public Laws of 1893; and your petitioner
prays that costs may follow judgment, in his favor.
1
~ Bangor, Maine, May 12, 18!J3.
WM. F. CURRAN."
The defendant's answer discloses two grounds of defense;
first, that the board of aldermen had exclusive jurisdiction of
the subject matter under § 25 of the city charter; and, second,
that the ballots alleged to be defective nnd irregular, were
properly counted for the defendant .

.Llfatthew Laugltlin, for plaintiff.
1 Dill. Mun. Corp. 2d Ed. c. 9, § 141. Language of city
charter does not exclude common law courts from power to
review acts of the aldermen. If court, previous to act rf 1893,
had such power, there can he no question that it has additional
power now.
A single straight line does not constitute a cross. "'\Vigmore's
Aust. Ballot Law, page 178, citing Indiana statute of 188H.
Five ballots defective under Stat. of 1891, § 10. See R. I. Stat.
of 1889, § G, and opinion of the Justices. ff the rule of ::intention," as contended by defendant, governs, it applies to all
the ballots, and we shall have no rule at all, instead of the plain
and precise rules laid down by the legislature for printing and
marking ballots. The rule of~: intention," cannot be a fixed one,
nnd, if adopted hy the court, must be left to the varying and
partial judgments of different sets of presiding officers. Their
judgment would in turn be reviewed by a single justice, to he
reviewed again by aJl the judges; so that this court is to he
made the final counting and canvassing hoard in every case,
great or small, when a candidate may think the presiding officials at the polls doesn't guess at the voter's intention in the way
the candidate himself might desire.

48

CURRAN V. CLAYTON.

[86

H. L. 111.itchell, City Solicitor, for defendant.
City charter gives the board exclusive jurisdiction unless it
is affirmatively shown that the decision was arrived at through
prejudice, undue influence, corrupt motives, or illegal methods
amounting to a legal wrong:. It must appear that the acts of
the hoard were illegal. Rounds v. Smart, 71 Maine, 380;
Sanders v. Getchell, 76 Maine, 158; Pierce v. Getchell, Id. 2fG;
Opinion of Jns.tice8, 70 Maine, 560. Analogous cases in which
the court will not assume to review proceedings of tribunals or
bodies acting within their limits of jurisdiction are towns and
juries. Googins v. Gilmore, 4 7 Maine, 9 ; TVilliams v. Bunkm·, 49 Maine, 427; Peabody v. Hewett, 52 Maine, 33; Farnum v. Virgin, Id. 576; Drown v. Sniith, Icl. 141; Hovey
v. Cltww, I cl. 304; Gleason v. Bre1nen, 50 Maine, 222; Folsom
v. Skofield, 53 Maine. 171; Darby v. Hayford, 5G Maine, 246;
Fessenden v. Sager, 53 Maine, 531.
Legislature should not deny right of suffrage, either directly
or by making it so difficult or inconvenient as to amount to a
denial, Dewitt v. Bartley, 14G Pa. St. 592. Section 24 of Stat.
1891, c. 102, is directory how to prepare and deposit ballots.
Section 27 mnkes it the duty of the proper officers. to give full
force and effect to the vote, to count it for the candidate that the
elector intended it, thus give effect to the statute ·in accord with
the decisions of this court heretofore given relative to the right
of suffrage secured to the citizen by the constitution. All the
statutes relating to the same subject matter should be taken into
consideration. Smith v. Chase, 71 Maine, 164; Collins v.
Chase, Id. 434. Comparing the Stat. of 1891 ·with the Constitution and all laws heretofore enacted, it is the duty of the
warden or municipal officers to count all votes in favor of the
candidates that the canvassing board understand, by inspection
of the ballot, the elector intended to vote for.
Ballot with only one mark, n, cross over defendant's name
shows, beyond doubt and argument, an intent to vote for defendant as alderman. Ballot which has two crosses, one over the
defendant'~ name and the other under it, the rest of the ticket
being without markR, shows that the elector intended to vote for
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the defendant as alderman, and the candidate, ( the mayor,)
whose name is above the defendant's, and for no other candidates.
As to ballots marked at the left of the candidates' names,
there is no provision in the statute requiring the rejection of the
ballot. The provision for placing the mark at the right of
candidates' names is directory and not arbitrary; intended as
an instruction in preparing ballots that confusion may be
avoided in adopting this method of election.
In Parvin v. Wimberg, 130 Ind. 561, the court held that the
construction of an election law that had been accepted and acted
upon by the officers, whose duty it was to administer the law,
will not be ignored by the court unless it is palpably wrong.
SITTING: PETERS, C. J., WALTON, EMERY, FOSTER, HASKELL,
"\\THITEHOUSE, JJ.
WHITEHOUSE, J. At the municipal election held in the City
of Bangor, on the second Monday of March, 1893, the parties to
this proceeding were opposing candidates. for the position of
Alderman, from Ward Seven.
The plaintiff was declared by the warden to have 310 of 617
ballots cast for Alderman, received from the ward clerk a certificate of his election as Alderman, took the qualifying oath and
entered upon the discharge of the duties of the office.
Subsequently, however, the Board of Aldermen re-examined
the ballots cast for Alderman in Ward Seven, counted for the
defendant six ballots which had been rejected by the warden as
defectively and illegally marked, and declaring that there was
no election of Alderman in that ward, ordered a ne-w election to
be held on the.eighth day of May. In this second election the
plaintiff refused to participate, and the defendant, securing a
majority of the ballots then cust, clttimed to hold the office by
virtue of the second election. Thereupon the plaintiff instituted
this proceeding in equity in accordance with the provisions of
chap. 4, R. S., and chap. 260 of the Public Laws of 1893,
VOL. LXXXVI.

3

50

[86

CURRAN V. CLAYTON.

amendatory thereof, asking the court to take jurisdiction of the
matter and require the defendant to surrender the office to the
plaintiff.
The cause was heard by a single justice sitting in equity, and
a decree rendered in favor of the plaintiff, declaring that he
was legally elected Alderman in ward seven, on the second
Monday of March, and that the second election was without
authority and void.
The defendant now brings the case to this court, by an appeal
from that decree, claiming in the first place that the subject
matter was within the exclusive jurisdiction of the Board of
Aldermen ; and secondly, that the ballots alleged to be defective
and irregular, were properly counted for the defendant.
I. The six ballots in question were properly rejected by the
warden, and improperly counted for the defendant by the Board
of Aldermen.
It is provided in sect. 10 of chap 102 of the Public Laws of
1891, popularly known as the Australian Ballot Law, that ((The
ballots shall he HO printed as to leave a blank space at the right
of the name of the party or political designation, and also at the
right of the name of each candidate, so as to give to each voter a
dear opportunity to designate by a cross mark, ( X ) therein
his choice of candidates."
In the official ballots prepared under the act, at the right of
the party name at the head of a group of names, and also at the
right of the name of each candidate of the party group, a blank
space was accordingly left, and the outlines of a square or
rectangle printed therein.
It is also provided by sect. 24 of the act in question that, ((The
voter shall prepare his ballot by marking in the appropriate
margin or place a ( X ) as follows: He may place such mark
opposite the name of a party or political designation, in which
case he shall he deemed to have voted for all of the persons
named in the group under such party or designation ; or he may
place such mark opposite the name of the individual candidates
of hiti choice for each office to he filled."
It is further provided by sect. 27 that, If a voter marks
(r
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more names for any office than there are persons to be elected
to such office, or if for any reason it is impossible to determine
the voter's choice for an office to be filled, his ballot shall not he
counted for such office."
It will be observed that this act of 1891 contains no express.
provision for squares on the ballot.
With respect to the ballots in controversy it appears that on·
the one designated "No. 2," the (X) was placed by the voter·
above the name of the defendant as candidate for Alderman, and
not in the appropriate place at the right of it; on '~No. 3,"
there was a cross above and also one beneath the defendant's
name, but none at the right of it; on ''No. 6" the cross was
placed at the left of the defendant's name; on "No. 7" there was a
cross unqer the party name at the head of the ticket, and one
at the left of the defendant's name; and on ,iNo. 8" there was no,
cross, ( X) whatever, but a short, straight line drawn diagonall~y
across the square at the right of the party name, on the defendant's ticket.
On "No. 48," not marked defective, there was a cross in the·
square at the right of the name of each candidate except that
for Mayor, on the defendant's ticket, and a cross in the square·
at the right of the party name on another ticket.
It is contended by the defendant that, notwithstanding these·
deviations from the literal requirements of the statute, the·
elector's intention in each instance was sufficiently disclosedl
by the marks actually made ; that it was not "impossible to
determine the voter's choice;" and that these provisions of lnw
respecting the preparation of the ballot by the voter should be
construed as directory and not mandatory, in order that the
intention of the elector may be effectuated and not defeated
whenever it can be discovered by an inspection of the ba] lot.
vVhatever weight this argument may have been entitled to, or
may have received, under the system which formerly prevailed
in the conduct of elections, it must he remembered that the act
of 1891, now under consideration, was designed to inaugurate
an important departure from the mode of voting which had
existed in this State prior to its passage.

•
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It 1s a recognized and familiar principle that the elective
franchise, though guaranteed by the constitution as a sacred
privilege to the persons there named as electors, must still he
exercised under rnch regulations and restrictions as the legislature may deem reasonably necessary to maintain order in the
elections, prevent intimidation, bribery and fraud, preserve the
purity of the ballot box and thus secure a genuine expression
of public sentiment.
It is not claimed that there is anything unreasonable or
difficult to be understood in the regulations established by the
act in question.
Its distinguishing feature is its careful provision for a secret
ballot. The leading purpose of it was to give the elector an
opportunity to cast his vote in such a manner that no other
person would know for what candidate he voted, and thus to
protect him against all improper influences and enable him to
enjoy absolute freedom from restraint and entire independence
in the expression of his choice. It was designed to secure
complete and inviolable secrecy in that respect, and under
established rules of construction it should be examined with
reference to the mischief to be remedied and the object to be
accomplished, and interpreted, if practicable, so as to promote
and not destroy the purpose of its enactment.
With respect to four of the ballots it has been seen that the
croHs mark was placed either at the extreme left or midway
above or below the name of the party or candidate, and not in
the appropriate ''blank space at the right" of such name, left for
that purpose as required by the act of 1891 ; while on one of
the baJlots a short, straight line was used to mark the ballot
instead of a cross.
If it be conceded that the intention of the voter may he correctly
inferred from the mark actually made by him in each of these
instances, it is still a fatal objection to the ballot that such an
irregular and unauthorized mode of marking it might readily be,
and probably would be, agreed upon with the voter as a distinguishing mark to identify the ballot cast by him whenever
identification was desired. Such a palpable disregard of the
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plain requirements of the act strikes at the root of the secret
ballot system.
Furthermore, if such marks were to be held effective, embarrassing questions respecting the intention of the voter ,vould
constantly arise upon inspection of the ballots, and great uncertainty and confusion inevitably result.
The recent case of Parvin v. Wimberg, 130 Ind. 5Gl (30
Am. State 254), brings in question the construction of a similar
statute, whi&i, however, prescribes the form for a ballot with
squares printed on it, and requires the squares to be stamped by
the voter as the means of casting his vote.
The court say: ''The legislature has declared that the mode
by which the elector shall express his choice shall be hy stamping
certain designated squares on the ballot.
There is nothing unreasonable in the requirement, and it is
simple and easily understood. If he does not choose to indicate
his choice in the manner prescribed by Jaw he cannot complain
if his ballot is not counted. If ballots are to be counted when
no square is stamped. at what distance from the square shall
the stamp be placed before it can he rejected? One board of
election officers may reach one conclusion as to a class of ballots
when the squares are not stamped, and another board may reach
another and a different conclusion. If we ho]d this statute to be
directory merely and not mandatory, we ure left entirely without
any fixed rule by which officers of elections are to be guided in
counting the ballots."
In the State of Rhode Island the statute, like ours, makes no
express provision for squares on the ballot but declareE-t that the
ballot shall be so printed as to give each voter a clear opportunity to designate his choice by a cross mark" in a sufficient margin
at the right of the name of each candidate," and that the elector
"shall prepare his ballot by marking in the appropriate margin
or place a cross opposite the name of the candidate." As in
this State, however, the official ballots appear to have been
prepared with squares outlined upon them at the right of each
name.
In 1890 the question was submitted to the Supreme Court by
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the Governor, whether any mark other than a cross placed in
the sqmtre at the right of a name could be counted as a vote,
and the court say : '' Our opinion is that a cross is the only mark
that can be counted as a vote." But in answer to a second
question, the court hold that inasmuch as their statute does not
distinctly provide for squares upon the ballots, ''a cross placed
in the margin of the ballot on the right of, and opposite to the
name of a candidate, should be counted as a vote for the candidate opposite to whose name it is placed, whethe.· the margin
have a square in it or not, and, if there be a square in it, even
though the cross is without or partly without the square. In re
the vote marks, 17 R. I. 812.
The elector who marked ballot "No. 48" effectually marked
the names of two candidates for Aldermen from ward seven, and
by the plain terms of the statute his ballot could not legally be
counted for such office.
II. The decision of the Board of Aldermen is subject to
review by this court. True, the City Charter of Bangor says of
the City Council that "each board shall judge of the election
and qualification of its own members," hut this is to he '~ construed to afford a cumulative or primary tribunal only, and not
an exclusive one." Dillon's Mun. Corp. § 202. It will not
preclude a contestant from reso1'ting to the court for a rev1s10n
of a question of law.
"The principle is ;-t'hat the jurisdiction of the court remains
unless it appears with Janequivocal certainty that the legislature
intended to take it away." Dillon's M. C. § § 202, 203, and
authorities cited. See also Andrews v. I1ing, 77 Maine, 224,
where the supervising ipower of the court was cnrefully considered.
It has been the policy of tll,e legislature of this State to enlarge
rather than to restrict 1the admitted power of the court to inquire
into the regularity ,of ,ell(:lctions.
Chapter 198 of,the laws of 1880 (incorporated in R. S., ch.
-4)., authm;ized a special proceeding in equity by a contestant
for any county office, and chap. 260 of the laws of 1893, extended the scope of this statute to include a contestant for any
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municipal office '' who has been declared elected thereto by any
returning board or officer."
In the case at bar it has been seen that the decision of the
board of Aldermen brought in question the construction of the
statute of 1891. It involved the determination of a question of
law and not an issue of fact or a matter of discretion.
The ruling of the single justice that their action was subject
to revision by this court, was clearly correct.
Decree below affirmed with additional co.sts.

CITY OF RocKLAND, in equity, vs. RocKLAND WATER COMPANY.
Knox.

Opinion November 29, 1893.

Nuisanr,e. Equity. Rights to be first settled at law. R. S., c. 17, § 5; c. 77,
§ 6, cl. XI; R. S., 1841, c. 96, § 10; Stat. of 1874, c. 175. Stat.
1893, c. 217.
A bill in equity will not be maintained to restrain a nuisance created by a
dam that raises water to so great a height as to flow out a highway, whereby
the plaintiff has been put yearly to expense in its repair, when it appears
that the statute remedy giving damages and process for abatement, has not
been invoked, and there is no imminent danger of irreparable injury.
·
Statute of 1893, c. 217, he~d not to apply to pending cases.
0N REPORT AND EXCEPTIONS.

Bill in equity to restrain a nuisance. The defendant filed a
general demurrer to the bill, which was overruled. The case
was reported to this court where a hearing was then had on the
bill, answer and testimony.
The plaintiff complained in its hill that the defendant corporation, by unlawfully raising the waters of Tolman's pond,
overflowed a certain highway in the city of Rockland, thereby
obstructing said ·way. rendering it unsafe and inconvenient for
public travel at certain portions of the year, subjecting the city
to loss and expense, and tending to totally obstruct and destroy
the way in question.
The arguments upon the merits of the case are omitted.
W. H. Fogle1·, city solicitor, for plaintiff.
Obstruction of highway a public nuisance. R. S., c. 17, § 5 ;
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Jlforton v.1~foore, 15 Gray, 576; Charlotte v. Pembl'oke Iron
W01·ks, 82 Maine, 391-394; Com,. v. King, 13 Met. 115;
Gould on ·waters, § 212. Jurisdiction not only by statute but
under general equity powers. R. S., c. 77, § 6, cl. V; 2 Story's
Eq. § § 921, 924; 1 Porn. Eq. § 331; 1 High, Inj. § 759;
Jlfayor, &c. v. Alexandria Canal Go. 12 Pet. 91. No length
of time will legalize a public nuisance, or prescribe for its continuance. Charlotte v. Pe1nb1·oke Iron Works. 82 Maine, 381;
Com,. v. Upton, G Gray, 476; Gross v. Mayor of Morristown,
18 N. ,J. Eq. 305. Injunction proper remedy. 1 High, Inj. §
81G; 2 Story's Eq. § 923; Sp1'in,q.field v. Conn. R.R. 4 Cush.
63; Needham v. N. Y., &c., R.R._, 152 Mass. 61. Bill by
municipality: 1 High. Inj. § 8HJ; 3 Porn. Eq. § 134!); 2 Story's
Eq. § 924; Spring.field v. Conn. R.R. 4 Cush. 63; Needham
v. N. Y. &c., R.R. 152 Mass. Gl; BilJ by municipality: 1
High, Inj. § 819; 3 Pom. Eq. § 1349; 2 Story's Eq. § 923;
Sp1·ing.field v. Connecticut R. R. 4 Cush. 63; Quincy v.
Boston, 148 Mass. 389; Needham, v . .J..V. Y., &c. R. R.
152 Mass. 63. Rule that rights must first be settled at law does
not apply to public nuisance. 2 Story's Eq. § § 921-925; 1
Pom. Eq. § 252, n. 2, § 267; 3 Id. § § 1349, 1350; Eastman
v. Anwskeag Co. 47 N. H. 71, 79; Coe v. Leach, 37 N. H.
254; Bumlwm v. I1empton, 44 N. H. 78; Van Bergen v.
Van Ber,qen, 2 Johns. Ch. 272, 287. Rule in Maine ca~es
• applied to private nuisances only. Party not authorized by
act of Legislature to overflow existing high way. Calais v.
Dyer, 7 Maine, 155; Gmn. v. Stevens, 10 Pick. 247. Defendant
liable, though the city, may, at reasonable expense, prevP,nt
damage to the highway. 1.Womnouth v. Gardiner, 35 .Muine, 24 7 .
.Llfortland and Johnson, for defendant.
SITTING; PETERS, C. J., WALTON, LIBBEY, FOSTER, HASKELL,

JJ.
HASKELL, ,T. Bill in equity to restrain a nuisance in the form
of a darn that raises water to so great a height as to flow out a
highway, whereby the plaintiff has been put yearly to expense
in Hs repair.
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The· statute, c. 17, § 5, et ,r.:eq., gives a remedy at law. It
gives damageR and appropriate process for abatement of the
nuisance. This remedy has not heen invoked; and the hill
does not show any special reason why the right of the parties
should not be first settled at law. The supposed nuisance has
long existed, and there appears to be no imminent danger that
the threatened injury will result in irreparable damage.
The equity side of this court has been given jurisdiction by
statute piecemeal. The reyision of 1841, ·c. 96, § 10, first
formulated the equity jurisdiction by specific classes of causes,
eight in number. From time to time changes have been made
in those classes and new ones added. In 187 4, c. 17 5, equity
jurisdiction was conferred '' in all other cases where there is not
a plain, adequate and complete remedy at law," R. S., c. 77, §
G, cl. XI, so that our equity jurisdiction then became complete,
according to the course of courts of chancery. Stinchfield v .
.ZJfilliken, 71 Maine, 567. The want of legal remedy, always
gave jurisdiction to courts of equity, and the limitation of our
various statutes, '' where the remedy at luw is not plain, adequate
and complete," means no more than the usual lirnitation applied
to all equity jurisdietions. It does not mean that our equity
jurisdiction shall he limited and shorn by conferring more plennary powers upon courts of law to grant relief, unless the statute
plainly says so or intends it.
SincP. the act of 1874, the equity side ofthe court has exercised
general chancery jurisdiction, Iike the judiciary of the United
States, under the III Article of the Constitution, which provides
that ''the judicial power shall extend to ull cases of law and
equity arising under the constitution and the laws of the United
States," &c., more plainly fix(jd by the judiciary act of 1789, c.
20, § 16. R. S. 1 U.S.§ 723, "suits in equity shall not he sustained
in either of the courts of the United States in any case where a
plain, adequate and complete remedy may be had at law." And,
ns said by Mr. Justice Story in Boyle v. Zacharie, 6 Pet. 658:
'' The chancery jurisdiction given by the constitution and laws
of the United States is the same in all the states of the Union,
and the mles of decision are the same in all;" Neves v. Scott,
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13 How. 268 ; and, explained by Mr. Justice Curtis in his
lectures : '' That is, it is one uniform system throughout the
whole United States. The same in Massachusetts as in Georgia
or California; and, in general, the sources of the law are to be
found, first, in the deci:;ions of the Supreme Court of the United
States ; second, in the decisions of the Circuit Courts as reported
in the reports of the Circuit Courts; and lastly, and, perhaps I
ought to say mainly, in the equity law of England; . . . and,
whatever may have been the modific,ttions made of the English
Equity law in the different states by statute or by custom, they
have no effect in the courts of the United States." Mis8issi'ppi
Mill8 v. Gohn, 150 U. S. 202.
The Supreme Court has always held its equity powers measured
by the jurisdiction of the English chancery. Our jurisdiction
may be limited from time to time by :::;tatutes bestowing equitable
remedies upon courts of law, if the statute expressly so provides
or plainly so intends; 1 Porn. Eq. § § 276-281, and cases cited;
but it cannot be enlarged, otherwise the right of trial by jury,
according to the course of the common law, might be denied in
violation of Art. 1, § 20, of our Constitution that is similar to
the VII amendment of the constitution of the United States,
already considered by the Supreme Court. Scott v. Neely, 140
U. S. 106; Wllitehead v. Shattuck, 138 U. S. 14H.
Nuisance has al ways been within the jurisdiction of courts of
chancery, although legal remedies are applied to that class of
cases. P>'ops. Me. Whm:f, v. P1'op8. Custom House Whm:f, 85
Maine, 175; Westbrook Man/. Go. v. Warren, 77 Maine, 437.
But the right must first be settled at law, except in particular
cases, where the remedy in equity would be more complete, as
where it is invoked to prevent a multiplicity oflawsuits and save
the parties vexatious and interminable litigation, Lockwood Go.
v. Lawrence, 77 Maine, 297; or where it has been long enjoyed
without interruption, Morse v. _,__?Jfacltias, &c., Go. 42 Maine,
119 ; or imminent danger be threatened that will result in
irreparable damage, Affg. Ou. v. Warren, .<.;upra.
In Varney v. Pope, 60 Maine, 192, the bill to restrain a
nuisance was dismissed because the parties had not fir8t settled
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their rights at law, no irreparable damage being threatened or
other cause shown for the intervention of a court of equity.
Davis v. Weynwuth, 80 Maine, 307, was decided upon the
same ground, and the Court says: "The remedy thus provided
by an action at law, is plain, adequate and complete, and there
is no occasion for a resort to a bill in equity." Certainly not.
The law gave a complete remedy to settle the rights of the
parties. ·when once settled, at law, if further remedy should
be needed in equity, to complete the full enjoyment of those
rights, the equity side of the court that always supplements the
law, would be open. Moreover, iiit must appear• by the bill,
where an action at law may be maintained, that the remedy by
it is not plain, adequate and complete." Porter v. Land &
Water Co. 84 Maine, 195.
The foreclosure of mortgages is a good illustration of our
equity jurisdiction. Early in the history of our State when the
equity jurisdiction comprised only certain classes of causes, the
foreclosure of mortgages was one of them; and the enactment
of statute methods of foreclosure was held to take it away.
Chase v. Pabner, 25 Maine, 345.
And when complete chancery powers were conferred in 187 4,
the court held, that although the foreclosure of mortgages was
a subject of general equity jurisdiction, the trend of legislation
plainly showed that it was not intended to confer equity jurisdiction upon the subject, except in particular cases, where the
statute methods were insufficient to give complete remedy, as
they might be, for instance, in the foreclosure of mortgages upon
stock in process of manufacture, where it is necessary for the
court to assume control of the property in order to prevent its
loss by waste or decay, or in the foreclosure of railway mortgages and the like. Titcomb v. McAllister, 77 Maine, 357.
The statute of 1891, c. 91, specia11y giving equity jurisdiction
over the foreclosure of mortgages, may not mean more than to
declare the law and make it plain in such matters. That is,
give an equitable remedy where the nature of the case requires
special aid from the equity side of the court, to make the remedy
complete and save the parties, perhaps, from irreparable loss.
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Manifestly the statute periods of redemption are not repealed or
otherwise modified;
In the present case, the plaintiff should settle its right at
law, and there have its damages assessed, inasmuch as it shows
no cause for asking relief from the equity side of the eourt.
The statute of 1893, c. 217, does not apply to pending cases,
and therefore the entry is,
Bill dismi'ssed wi'tlt costs.

DAISY WHITEHOUSE, in equity, vs. AMBROSE P. CARGILL.
Waldo.

Opinion November 30, 1893.

Will. Devise. Charge upon 1·eal estate. Procedure.
Where a codicil, dealing only with a certain parcel of real property that the
will gave in fee to the son, subjected it to a life estate to the widow and a
legacy to the daughter, Held; that the testator intended to distribute that
parcel among the widow, daughter and son according to the proportions
named.
No other fund being provided by the will, out of which the payment was to be
made, such annuity or legacy is a charge upon the land.
See ..,_lfe1·ritt v. Bucknam, 78 Maine, 504, for the method of procedure where
land is thus charged.

ON REPORT.
Bill in equity, heard on bill, answer and testimony.
The case is stated in the opinion.
The codicil which the plaintiff claimed made her legacy a
charge upon the real estate is as follows :
"Whereas, I, Ambrose A. Whitehouse, of Montville, in the
County of ,Valdo and State of Maine, on the eleventh day of
March, A. D. 1871, made and executed my last will and testament
in writing, and whereas by eaid will I gave and bequeathed to
my son, Preston vVhitehouse, my store now occupied by ,T. 0.
Johnson and Willis Mitchell, now I do hereby make this writing
to be a codicil to my said last will and testament to be annexed
to and taken and allowed as part thereof, and I do give and bequeath to my beloved wife, Clara E. Whitehouse, the rent and
income of the store now occupied by J. 0. Johnson and Will is
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Mitchell during her natural life. I also will that my son, Preston Whitehouse, shall pay to my daughter, Daisy Whitehouse,
the sum of five hundred dollars when she arrives at the age of
eighteen years."

J. W. Knowlton, for plaintiff.

R. F. Dunton, for defendant.
Counsel cited : W1·igltt v. Denn, 10 ·wheat. 204; Larkin v.
Larkin, 17 R. I. 461.
'"~'his real estate not being specially charged is not liable to
contribute to the payment of legacies on the deficiency of personal assets. Haye8 v. Seaver, 7 Maine, .237.
SITTING:

PETERS,

C. J.,
JJ.

LIBBEY, EMERY,

HASKELL,

"\\THITEHOUSE, WISWELL,

HASKELL, J. Bill to subject land devised, to the payment of
a legacy.
•
"When the same sentence or clause, by which fond is devised,
imposes upon the devisee the duty of paying an annuity or other
sum of money, and no other fund is provided, out of which the
payment is to be made, such annuity or legacy is a charge upon
the land." Merrill v. Biclif01·d, H5 Maine, 119. An acceptance of
ititnposes an obligation to pay it. Fuller v. Pullei', 84 Maine, 475.
So much of the will, in this case, as is material, gave to the
son Preston, the defendant's grantor, the homestead, subject to
a life estate of the widow, and a store ; to one daughter a life
insurance policy of $1000; to the other daughter, a minor, a
note for $500. The will was executed in March, 1871. The
next October the testator executed a codicil, reciting, in substance that, whereas he had devised the store to his son, he now
makes a codicil ''to he annexed to and taken as a part" of his
will, and gives his widow the rent of his store <luring life, and
directs that "my son, Preston Whitehouse, shnll pay to my
daughter, Daisy Whitehouse, the sum of five hundred dollars
when she arrives at the age of eighteen years." That made her
legacy equal to that of the other daughter.
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It is clear enough that the intention of the testator was to
encumber Preston's title to the store with its rent for the widow
during life and with a legacy from it of $500 to the plaintiff.
Preston accepted the legacy and conveyed the store to the
defendant. The codicil, dealing only with the parcel of property
that the will gave to the son, changed the devise of it in fee and
subjected it to a life estate of the widow and a legacy to the
daughter. No language could convey more plainly the testator's
intent to distribute that parcel of real estate among the widow,
daughter and son according to the proportions named; and this
appears from the same clause in the will.
It is averred in the bill that defendant wrote both the will and
codicil and witnessed both ; that he became guardian of the
plaintiff. These averments are not denied. He had full knowledge of the terms of the will, and took a conveyance of the store
with his eyes wide open. He has no moral defense, even, to the
plaintiff's claim. She became eighteen years of age, February 28,
1887. On that day her legacy became her due, and it has never
been paid. Th·e land must stand charged with its payment and
interest. Appropriate procedure is pointed out in Merritt v.
Bucknmn, 78 Maine, 504.
·
Bill sustained with cm:ts.

JOHN

H.

WHITE,

in equity, vs.

GEORGE

Aroostook.

B.

ANSEL

T.

MooERS

and

HAYWARD.

Opinion November 30, 1893.

Equity. Specific Performance. Description. Trust. Notice.
In a written contract to convey real estate, the words, "Store lot on corner
of Presque Isle and Marsardis streets in Ashland," are a sufficient description
to enable the vendee to maintain a bill for specific performance.
The vendor, one of the defendants, after the date of the memorandum of sale,
conveyed the lot to the other defendant, who had notice of the previous sale
of the land to the plaintiff. Held; that the other defendant having acquired
the legal title with notice of the trust is chargeable with its terms and may
properly be compelled to comply with them.

ON

APPEAL.
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Bill in equity praying for specific performance of a written
contract for the sale of land, on which there was a hearing on
hill, joint answer and testimony, and a decree in favor of the
plaintiff. The contract was as follows :
'' Received of J. H. White twenty-five dollars on account of
Store Lot on corner of Presque Isle and Masardis streets in
· Ashland. The price of said lot is five hundred dollars, the
balance to be four hundred and seventy-five dollars to [be J paid
when deed of lot is made.
'' Ashland, Me., May 1st, 1891.
A. T. MooERs.''
The plaintiff alleges a tender and demand for a deed, on the
fifth day of May following, of the defendant Mooers who refused
to make and deliver a deed, but on the fifteenth day of the same
month sold and conveyed the land to George B. Hayward, the other
defendant, who well knew of the agreement and part payment.
He, thereupon, prayed for a specific performance of said agreement; '' that in purchasing lot of land, said Hayward may be
adjudged and decreed a trustee for him, the said plaintiff, and
as now holding said lot in trust for him, the said plaintiff; that
the said respondents may be ordered to convey said lot to
him, the plaintiff, upon payment of said unpaid balance of said
purchase money, which said balance the said plaintiff now in
court offers to pay," &c.
The defendant Mooers admits, in his,answer, the making of
the contract, and replies that no definite hou.nds of the lot were
talked of between himself and the plaintiff, or contained in the
memorandum ; that he had measured off and staked out, previous
to the date of the memorandum, a twenty-four foot strip on the
east side of the lot and which he had talked of selling to another
party for fifty dollars; that he d'id not intend to include this
strip in the memorandum ; and that he intended to sell and
convey to the plaintiff only so much of the tract as lies west of
said twenty-four foot strip, &c.
He also denies the tender and refusal to make and deliver a
deed of the land in accc>rdance with the agreement, but on the
contrary avers that he was willing and ready to make and deliver
a deed of all of said tract lying west of said twenty-four foot
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strip in accordance with his said agreement: "hut the said
White refused to take such deed unless the said Mooers would
include in said deed said twenty-four foot strip; that thereupon
said Mooers offered to pay back to said ,vhite said sum of
twenty-five dollars as said White claimed that he did not understand said agreement as said Mooers did ; and said Mooers is
now and ever has heen, ready and willing and hereby offers to ·
pay back to said White said twenty-five dollars ; and that upon
the refusal of said White to accept such deed, he the said
Mooers considered himself discharged from any further obligation under his said agreement," &c.
The defendant, Hayward, denied knowledge of the agreement
until after he had received his deed of the premises, which was
on May fifteenth following; and further says in his answer
1
' that he was informed that said Mooers had received
of said
vVhite said sum of twenty-five dollars in part payment of a lot
of land about the boundaries of which the said White and Mooers
had disagreed, bnt not as a consideration for the making and
delivery of any agreement; and that he purchased said premises
de~cribed in paragraph first of the bill, in good faith without
knowledge of any claim, legal or equitable, that said ·white
might have to the same," &c.
The decree, omitting formal parts, from which the defendants
appealed is as follows : ,
"That the said Ansel T. Mooers and George B. Hayward
shall make, execute, acknowledge and deliver to the said complainant, John II. ·white, a deed of quitclaim, with special
covenants of warranty against incumbrances created by them,
of the premises descrihed in the bill of complaint within twentyone days from the date of this decree; provided that before
said deed is delivered and conveyance is made, and within said
period, said complainant, John H. White, shall have deposited
in said court, to be paid to said George B. Hayward, the sum
of four hundred and seventy-five dollars less the complainant's
costs in this action."
The description of the lot contained in the deed to Hayward
·will be found in the opinion of the court. Arguments of counsel
on the facts are omitted.
'
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George H. Srnith, for plaintiff.
Counsel cited : Beuy v. Berry, 84 Maine, 542, and cases ;
Oonnilian v. Thompson, 111 Mass. 270; I1napp v. Bailey, 79
Maine, 196; I-Iull v. Noble, 40 Maine, 480-1; Mead v. Parker,
115 Mass. 431, and cases; Simpson v. Blaisdell~ 85 Maine, 19~,1,
Powers and Powers, for defendants.
Plaintiff does not show a case where damages in an action at
law would not be an adequate remedy ; and the case shows
so plainly a misunderstanding of the parties as to boundaries
that specific performance ought not to be decreed. Mansfield
v. Sherman, 81 Maine, 3G5; Porter v. Frenchrnan's Bay, &c.,
Oo. 84 Maine, 195.
SITTING: PE'i;ERS, C. J., LIBBEY, HASKELL, WHITEHOUSE,
WISWELL, J,J.

HASKELL, J. Bill to compel specific performance of an agreement in writing for the conveyance of land. The agreement is
admitted, but is claimed to refer to a narrower lot than claime<.1
by the plaintiff. The agreement is for a '' store lot on corner of
Presque Isle and Masardis streets in Ashland." The store had
been burned and the lot was vac~nt, being eighty by one hundred
feet. It was all the land owned in' one parcel by the vendor.
The defense insists that a strip on one side of the lot, twentyfour feet wide, was not included in the memorandum of sale.
The vendor, one of the defendants, after the date of the memorandum of sale, conveyed the entire lot to the other defendant,
who is shown to have had notice of the previous sale of the
land to the plaintiff.
Equity assumes that to be done which ought to have been
done; and therefore, the vendor fo this case stands seized
of the land in trust for the plaintiff. He is the real owner of
the land, and the vendor of the purchase money. The other
defendant, having acquired the legal title with notice of the
trust, stands charged with its terms and may properly be compelled to comply with them. Ricker v . .Moore, 77 Maine, 292 ;
VOL. LXXXVI.
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Lfoscott v. Buck, 33 Maine, 530; Foss v. Haynes, 31 Maine,
81; Oross v. Bean, 83 Maine, Gl.
The memorandum of sale describes the premises as '' store lot
on corner" of two streets. The vendor owned hut one store
lot at that locality. The writing cm1ld refer to none other.
There is no ambiguity about it. It is sufficient in law. Hurley
v. B1·own, 98 Mass. ,545; Mead v. Pm·ker, 115 Mass. 413;
Williams v. Rob1'.nson, 73 Maine, 186; Nugent v. Smith, 85
:Maine, 433.
The evidence fails to identify as the ~~ store lot" anything
:-;hort of the entire lot. There is no mistaking what the parties
intended as the subject of the purchase. Fourteen days after
the memorandum of sale had been made, the vendor conveyed
to the other defendant, for a consideration of fifty dollars in
excess of that Htipulated in the sale to the pldintiff: ,~ The lot
that my store set on that was burned last fall and bounded as
follows: hounded on the south by lot sold by me to Ed win
Clark; hounded on the east hy lot sold by me to Mrs. Westley
Martin~ bounded on the north by Presque Isle road; and
bounded on the west by the State road or road to Masardis.''
Further comment as to what was intended by the ,~ store lot.,
seems unnecessary.
,
Dec1·ee below affirmed with additional costs.

Lucy A.

CHARLES C.

Hancock.
Corpo1'ation.

and another, in equity,
vs.
BURRILL, and others.

BARRON,

Opinion November 30, 1893.

Creditor's Bill. Unpaid Stock. Date of Debt. Abatement.
Practice. R. S., c. 46.
Upon a creditor's bill against a shareholder of a corporation to enforce payment of unpaid stock, ownership· of stock may be proved by payments
therefor although no written subscription is produced.
Ownership of stock is none the less real because its usual evidence,- certificates of shares,- have not heen issued.
The date when the plaintiffs' debt was contracted by the corporation is immaterial in this proceeding, it appearing that the defendants' ownership of
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stock was prior thereto and continued until after suit was brought against
the corporation and within one year before the defendant had transferred1
his stock.
Held; that one of th~ plaintiffs having died since the bringing of this bill, it
has abated as to him; and that the survivor, being admitted to be the only·
party really interested in the judgment sought to be enforcecl,-the original,
plaintiffs being husband and wife,- may properly prosecute the bill.
Held, also; that the bill originally filed against four parties be sustained
against one of the defendants and dismissed as against the other three, the·
plaintiff having moved to discontinue as to them.
See also Barron v. Burrill, post, p. 72.

ON

REPORT.

Bill in equity, heard on bill, answers and proofs brought under
R. S., c. 46, § § 44-48, to collect a judgment of the defendants.
as stockholders of the Bar Harbor ~and Company.
The bill was originally brought by Lucy A. Barron and George·
A. Barron, her husband, against. the defendant, Burril], and
three others. The defendant, Burrill, answered and also replied
as a special matter of defense that other parties, nearly eighty
in number, were jointly Jiable and should have been joined as.
defendants in the bill. The plaintiffs subsequently moved to he·
a1lowed to discontinue their suit against the other defendants ;:
and the death of George A. Barron having been suggested, the·
survivor asked ]eave to prosecute the suit as sole plaintiff.
It was admitted that Mrs. Barron was the sole owner of the·
property sold to the Bar Harbor Land Company and from whicru
sale the cause of action arose upon which the above judgment.
was obtained. She was, therefore, the sole party interested irn
this suit.
The defendant, Burrill, contended that the motion to discontinue as to the other three defendants shou]d not be al1owed ;
that he never subcrihed for or agreed to take more than one
share of stock, and that the debt of the corporation was not
contracted during his ownership of stock. He also claimed the
right to off..,et a note of the corporation for $3500, which he
held as a gift to him from the holder,- one C]ark,-after this
suit was brought.
The case including the motions for amendments was reported
by the presiding justice to this court for determination.
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J. A. Peters, Jr., for plaintiff.
Counsel cited: Ba1'1'0n v. Paine, 83 Maine, 312; Libby v.
Tobey, 82 Maine, 397; Grindle v. Stone, 78 Maine, 176;
Sampson v. Bowdoinham, 36 Maine, 81; Cook on Stock, etc.
§ § 5, 10, 753; J.lfcAvity v. Lincoln P. & P. Co. 82 Maine,
504; Hawley v. Bremagin, 33 Cal. 394; Morawetz Corp. §
258; Hawes v. Anglo Saxon, etc. Co. 101 Mass. 385; Field
v. Pierce, 102 Mass. 261; Braman v. Dowse, 12 Cush. 228;
Furnas v. Durgin, 119 Mass. 500; Locke v. Honier, 131
Mass. 93. Offset: .Prfoe v. Tyson, 3 Bland. Ch. 392, 22 Am.
Dec. 284; Russell v. Lm·ing, 3 Allen, 125; R. S., c. 46, § 48;
Switlt v. Ewe,·, 22 Pa. St. 116, (60 Am. Dec. 73,) and notes.
Amendments: Hatch v. J;)ana, 101 U. S. 885; Hewett v .
.Adam.-i, 50 Maine, 276; Story Eq. Plead. 10th Ed. c. VII, §
361; J.lfaine Benefit v. Parks, 81 Maine, 81.

Charle.-; .P. Stet,r.;on, for defendant.
The amendments should not be allowed. Bill should be
brought against one or all, not part. R. S., c. 4(j, § 4 7; Pratt
v. Bacon, 10 Pick. 123, 127; Me,·chant's Bank v. Stephenson,
7 Allen, 489, 491-494.
The liability sought to be enforced is a statutory liability, and
in order to prevail, the plaintiff must bring his case within the
statute by proving that he has a lawful and bona fide judgment
against the corporation, based upon a claim in tort or contract
or for any penalty recovered within two years next prior to this
action; that the defendant subscribed for or agreed to take stock
in the corporation and has not paid for the same as defined inc. 46,
§ 45; that the cause_ of action upon which his judgment against
the corporation was founded was contracted during the defendant's ownership of such unpaid stock, and that the proceedings
to obtain thh, ju<l.gment against the corporation were commenced
during the defendant's ownership of such unpaid stock or within
one year after its transfer was recorded in the books of the
corporation. Libby v. Tobey, 82 Maine, 397.
The individual liability of members for the debt of a corporation is a departure from the established rules of law, and is
founded solely upon grounds of public policy, depending entirely
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upon express provisions of statute law. The defendant, if
chargeable at all, is chargeable upon a statute liability as having
subscribed for or agreed to take stock in said corporation and
who has not paid for the same. The contract was not made
with him or on his account. There was no contract, express or
implied, between him and the plaintiff; such liability is therefore to be construed strictly and not extended beyond the limits
to which it is plainly carried by such provisions of the statute.
Libby v. Tobey, lntpra, 404.
Burrill, defendant, was the owner of one share of the corporation. He never subscribed for or agreed to take any other
stock. Made no subscription or agreement with the company.
Plaintiff cannot maintain his bill unless there was snch a
contraet between him and the corporation as would sustain an
action by the corporation against him for unpaid subscriptions.
There is no evidence in the case which would sustain an action
against Burrill by the corporation for unpaid subscriptions- no
evidence of a subscription or agreement on his part to take or
pay for stock.
No stockholder is liable for the debts of the corporation not
contracted during his ownership of such unpaid stock.
The debt was not contracted during the ownership of stock
by Burrill. If the debt was contracted June 14, 1887, at the
time of deed of Barron to Bar Harbor Company, Burrill was not
then the owner of any stock in said Company except one slrnre.
This is also true if debt was contrncted at the maturity of the
Burrill mortgage. By § 48, c. 46, it is provided that defendant in such snit may prove the invalidity of such judgment in
any particular which could avail the corporation on a writ of
error, or that sai<l judgment was not bona fide.
The writ sets out that the defendant agreed to pay n certain
mortgage, and to save plaintiffs harmless thereon, and alleges
that defendant has never paid said mortgage, hut it does
not allege that plaintiff has paid the same or any part thereof,
or that the plaintiff has been ousted by said mortgagee ; it does
not allege that plaintiff has sustained actual loss or injury, or
has had to pay money to remove the incumbrance. Plaintiff'
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was entitled only to nominal damages until he removed the
incumbrance or wns ousted. 3 vVash. R. P. 421; Prescott v.
Truernan, 4 Mass. G27.
SITTING: LIBBEY, ElVIERY, FosT1m, HASKELL, WHITEHOUSE,

'-T,J.

HASKELL, J. Creditor's bill against the shareholder of a corporation for unpaid stock.
The hooks of the corporation show the par value of the shares
to he $5 and that defendant paid '' on ncct: stock" June 8, 1887,
$500, August 2,5, $200 and September 28, $300, in all $1000.
The certificates had not been issued. On October 16th following,
Burrill directed the treasurer to issue the stock standing '' to my
credit on your books, not issued," to B. T. Sowle. In pursuance of that order, November 10, 1888, Burrill receipts for 400
shares in the form, '' C. C. Burrill by E. F. Brewer," and on the
same day Sowle in the same form, t'B. T. Sowle by E. F.
Brewer," receipted for the transfer of the same. So jt appears
that 400 shares \Vere owned by Burrill at the time the credits
were entered upon the hooks of the corporation for money paid
'' on acct. stock." The first credit was June 8, 1887, and of
course on that day Burrill had taken the 400 shares. The evidence in the case shows a prior understanding that he should
take that number of shares, although no written subscription is
produced.
On May 27, 1887, it was voted by the directors, the defendant,
president of the corporation and one of the incorporators, being
present, ,t to allow each incorporator to purchase an amount of
stock not to exceed $2000 at ($2.50) two and one half dollars
per share." Again, on June 9, "voted to instruct Clark to
notify the incorporatory who have not already signed for preferred
stock to do so on or before June 13." The first payment of Burrill
for his stock was on '-June 8th. He therefore must hnve signed
for his stock prior to that date, for he hardly would have paid
$500 "on acct. stock" that he had not agreed to take. He paid
for the 400 shares at the price fixed by the directors, although
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some of the incorpomtors evidently had not, for it was voted on
October 5th '' that the incorporators pay the balance due on the
incorporatory stock on or before January 1, 1888." Burrill's
ownership of the stock was none the less real because the usual
evidence of ownership- certificates of shares- had not been
issued. He, therefore, became liable to pay the balance of their
par value, viz. $1000.
The plaintiff's debt arose froru a covenant by the corporation
made June 14, 1887, to save the plaintiff harmless from the
payment of a mortgage before that time given to another on a
parcel of land that day conveyed by her to the corporation.
That mortgage debt fell due December 3, 1887. 1Yhet!her the
plaintiff's debt was ''contracted" by the corporation June 14th
or December 3d, 1887, is immaterial, for the defendant's ownership of stock began before the first date and continued until
after the last. He transferred his stock November 10, 1888;
suit was brought against the corporation April 15, 1889, within
one year thereafter. The defendant, Burrill, is liable, therefore,
to the plaintiff for $1000 due on unpaid stock with interest from
the bringing of this bill, as there is no proof of any sums due him
from the corporation, that may properly be credited to him as
payment for the stock, above the cash items already mentioned.
One of the plaintiffs died since the bringing of this hill, and
the same has abated as to him. The survivor, being the only
party really interested in the judgment sought to be enforced,
may properly prosecute this bill to enforce the same.
The bill was originally filed against the defendant Burrill and
Alley Bros., Nash and one Holmes. Each of the four defendants severally answered the bill, and plaintiff moved below to
discontinue against the last three, which motion was opposed by
Burrill and not there decided, but reported for consideration
here. The hill must be sustained against Burrill with costs,
hut dismissed as to the other defendants with costs for each one
to the time of motion to discontinue as to them.
Decree accordingly.

72

BARRON V. BURRILL.

[86

Lucy A. BARRON, in equity, vs. CHARLES C. BURRILL.
Hancock.

Opinion November 30, 1893.

Corporation.

Unpaid Stock. Creditor's Bill. Taking stock in name of third
pa1·ty. R. S., c. 46, § 47.
The actual taking of shares in a corporation is equivalent to a subscription
for or an agreement to take them under R. S., c. 46, § 47.
Upon a creditor's bill against a shareholder of a corporation for unpaid stock,
it was an issue of fact whether the defendant had subscribed for its stock
within tpe meaning of R. S., c. 46, § 47. It appeared that the shares stood
in the name of A and were receipted for and taken by B, the defendant,
without the knowledge or authority of A. Held; that it was the defendant
B's own transaction, although the shares were issued in A's name; and that
the defendant, not having A's authority to take the shares for him, must be
considered as the real taker and owner of them.
When no transfer of shares appears on the books of a corporation, ownership
of the same may be presumed to continue accordingly.
Stockholders who have not fully paid in their subscriptions for stock are not
personally liable by R. S ., c. 46, § 47, to contribute to the payment of a
mortgage debt of the corporation. But where the corporation buys lands
subject to mortgage which it assumes and agrees to pay, held, that the agreement of the corporation to pay such mortgage does not make it a mortgage
debt of its own; and such stockholders are liable to contribute to the payment of such debt .
.LlfcAvity v. Lincoln P. & P. Co. 82 Maine, 504, affirmed.
Barron v. Paine, 83 Maine, 312, affirme.d.
See Barron v. Burrill, ante, p. 66.

ON REPORT.
Bill in equity, heard on bill, answer and proofs, brought to
recover the amount of one hundred shares, par value five dollars,
of unpaid stock taken by the defendant in the Bar Harbor Land
Company, against which the complainant has an unsatisfied
judgment.
The case was heard whh the preceding; and it was agreed
that the evidence of that case may be regarded, as far as it is
material and pertinent, as evidence in this case ; and it was
admitted that the receipt for each of the three certificates of
stock, ' 1 J. E. Parsons by C. C. Burrill," was in defendant's
handwriting."
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J. E. Parsons, cashier of the defendant's bank, was called as
a witness by the plaintiff, and testified : -~~ Q.
The records of the corporation show that, in addition
to the fifty shares, there wer~ one hundred shares issued to yon
the same day. Did you authorize the issuance of those shares?
A. I have no knowledge of anything more than fifty shares."
~, Q. Did you pay any money for these hundred shares? A.
No, sir."
~, Q. Have you ever ratified the issuance of that stock to
you? A. I have never seen the certificates."
The defendant denied the allegations of the hill except the
recovery of the judgment and the organization of the corporation.
The defendant contended that there must be proof that the
defendant subscribed for or agreed to take stock in the company;
that he was mvner of the stock, when the debt was contracted;
an<l that there wus no evidence of the latter.
The facts of the indebtedness of the corporation to the
plaintiff, and upon which she obtained her judgment, are stated
in full in BmTon v. Paine, 83 Maine, p. 315, in par. 4, of the
defendant's an8wer.

J. A. Pete1's, Jr., for plaintiff.
Counsel cited: Barron v. Paine, 83 Maine, 312; Gordon v.
Lowell, 21 Maine, 251; R. S., c. 46, § 47; Davis v. Stevens,
17 Blateh. 259, and cases.
It is said in Cook on Stock, etc. 2d. Ed. p. 541 : ''Stock is often
placed in the name of a 'dummy' by men who subscribe for or
buy stock and do not wi:-,h to be subject to the liabilities of a
regular 8tockb.older. The dummy is generally a relative, a
child, an agent, an employee or a friend. The real owner
supposes that he thereby escapes liability; and so he does, if he
can conceal the fact that he is the real owner of the stock. But
if he is discovered then he is liable. The corporation or the
corporate creditors may reach him. The dummy is the agent
and the real owner is the principal. The agent is liable and so
is the undit5closed principal. The device to escape liability fails.
Chief Justice WAITE of the Supreme Court of the United
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States clearly established this principle of corporation law in
the year 1879."

Glwdes P. Stetson, for defendant.
Statute is to he construed strictly and defendant should not he
holden unless upon clear evidence bringing his liability within
the terms of the statute. Libby v. Tobey, 82 Maine, 397. It
must appear that he subscribed for and agreed to take the stock;
that he has not paid for the same. There is no evidence that
Burrill subscribed for or agreed to take the stock issned to
Par::;ons ; no evidence that it wa::; not fully paid for. There is
no evidence that Burrill was the owner of the stock.
The court should not hold defendant liable by reason of mere
inference. Plaintiff should be required to establish his case by
clear testimony upon all points of the statute making the
liability. It is not necessary to the validity of a transfer that
there should he a consideration, and a party may give his stock
and a void liability. It is a well-settled rule of law that a
transferrer of stock cannot be charged with corporate indebtedness incurred after the transfer has been regularly made and
duly recorded in the corporate hooks. This rule follows as a
matter of course, from the fact that after registry of a transfer,
not only has transferrer ceased to have any interest in the
corporation, but by the registry he has given notice to all future
creditors of the corporation that they cannot look to him a~
security for their debts, although the object and purpo.:,e of the
transferrer might have been to avoid liability. Holyoke Bank
v. Bunilwm, 11 Cush. 187.
The creditors of the company have notice by _the books of
the company, who are the stockholders at the time the debt is
contracted, and cannot complain that the person in whose name
the stock is at that time is not the bona fide owner.
SITTING: LIBBEY, EMERY, FOSTER, HASKELL, WHITEHOUSE,

JJ.
J. Creditor's hill against the shareholder of a
corporation for unpaid stock.
HASKELL,

)1e.J
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I. Plaintiff avers a judgment in her favor against the corporation, recovered ,January 30, 1890, and execution thereon
wholly unsatisfied. Defendant's answer does not deny the fact.
II. Plaintiff avers the legal existence of the corporation.
Defendant admits the organization of the corporation, but not
its legality. Neither does he deny it.
III. Plaintiff avers that defendant took one hundred shares
ot stock June 4, 1887, and has not paid for the same, i i either in
cash or in any other matter or thing at a bona fide or fair val nation thereof, or made payment in any manner required by law."
He does not aver what the par value of the shares was to be.
Defendant denies the taking or ownership of the same.
IV. Plaintiff avers that the cause of action in her said
ju<~gment accrued while the defendant was the owJ1er of said
stock, and that her action was commenced during such o-wnership or within one year thereafter. Defendant denies all this.
The first issue of fact is whether defendant subscribed, within
the meaning of R. S., c. 46, § 4 7, for one hundred shares of
stock in the corporation. It appears from the receipt for the
same, dated June 4, 1887, admitted to have been signed by
defendant, in the form i i J. E. Parsons by C. C. Burrill," that
he did take the same, and that Parsons neither authorized nor
knew of the transaction. It was defendant's own transaction,
although the shares were issued in the name of Parsons. He,
not having authority from Parsons to take the shares for him,
must he considered as the real taker and owner of them. An
actual taking of shares is equivalent to a subscription for an
agreement to take. Either comes within the meaning of the
statute. McAvity v. Lincoln P. & P. Co., 82 Maine, 504.
The receipt of defendant places the shares at three dollars and
fifty cents each. He does not pretend that he ever paid that
amount for them, or that it ever has been paid by anybody.
He, therefore, became liable for par value of the same to the
corporation as assets, and by force of the statute to its judgment
creditors. The amount of his liability is five hundred dollars
with interest from the filing of the bill. He foils to show any
debt of his own against the corporation that may be applied to
the payment for his stock.

[8G

FOXCROFT V. STRAW,

The second issue of fact is, whether plaintiff's debt was
contracted during defendant's ownership of the stock, and
whether suit was brought meantime or within one year after its
tram,fer on the hooks of the corporation. _No transfer of the
shares appears to have been made, and his ownership of the
same may he presumed to continue. G1·indle v. Stone, 78
Maine, 17G. The debt arose from a mortgage given by plaintiff
September 7, 1885, to a bank, that the corporation, on purchase
of the land from the plaintiff, June 14, 1887, assumed and
agreed to pay, as a part of the purchase money. There is much
force in the suggestion that it is secured hy the mortgage and
therefore is a mortgage debt of the corporation; but that is
resJudicata. Such debt is held not to be a mortgage debt of the
corporation. Barron v. Paine, 83 Maine, 312.
One of the plaintiffs died after this bill was filed and before
the trial below. As to him the bill abated, and is prosecuted
by the survivor, the sole party interested in the judgment
sought to be enforced.
Bill su.i;;tainecl with costs.

INHABITANTS OF Foxc1WFT

Piscataquis.
Taxes.

DAvrn

R.

STRAW.

Opinion December 9, 1893.

R. S., c. 1, § 4, rule X; c. 6, §§ 3, 6, cl. II;
c. 6, § 9.
The defendant built a cottage upon a lot of land under a parol license expressed
as a lease in perpetuam, given by a campmeeting association, the owner of
the land. 1/eld; that he thereby became a tenant in possession of the land;
and that the cottage and land were rightfully assessed as real estate to him
as tenant in possession.
Also, that the lot was not exempt from taxation as it was not occupied by the
corporation for its purposes within the meaning of R. S., c. 6, § 6, cl. II.
See Foxcroft v. Piscat. &c., Assoc. lpost, p. 78.

ON

Tenimt.

vs.

Exemption.

REPORT.

This is a statutory action of deht for taxes, assessed on a
building and lot situated in Foxcroft on the campgrounds of the
Piscataquis Valley Campmeeting Association. The defendant
admitted that the assessment and all the other proceedings are
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regular in form, but he denied his liability to be assessed, claiming that the property was exempt from taxation; and, if not
exempt, that the building should have been taxed as personal
property to him as resident of the town of Guilford.

W. E. Pm·son.~ and C. W. Hayes, for plaintifk
Henry Hud.~on and J. S. Williams, for defendant.
The buildings are personal property. Doidge v. Bowers, 2 M.
& vV. 365. Property is exempt from taxation. I1ey8er v. School
Dist. 35N. H. 477, 483.
SITTING: PETERS, C. J., LIBBEY,
"THITEHOUSE, WISWELL, JJ.

El\IERY,

HASKELL,

HASKELL, J. Debt for a tax laid upon defendant's cottage as
real estate. The cottage was built by defendant upon a lot of
land, under a parol license, expressed as a lease in peipetuam,,
given by a campmeeting association, the owner of the land,
for the consideration of ten dollars. He thereby became a tenant in possession of land. Real estate nrny be assessed '' in the
town where the estate lies, to the owner or persons in possession
thereof," R. S., c. 6, § 9; and real estate for the purposes of taxation includes "all lands, . . . and buildings erected on or affixed
to the same," R. S., c. H, § 3; and the word land includes
"all tenements and hereditaments connected therewith, and all
rights thereto and interests therein.'' R. S., c. 1, § 4, rule X.
The cottage and land on which it stood might properly be assessed as real estate to the defendant as tenant in possession.
Pm·is v. Norway Wate1· Co., 85 Maine, 330; I1itteryv. Portsmouth Bridge, 78 Maine, 93; Hall v. Bento~i, 69 Maine, 346;
Flandm•,'!jv. Cross, IO Cush. 514; McGeev. Salem,, 149 Mass. 238.
But it is asserted that the land was exempt from taxation as
the property of a benevolent and charitable institution inco 1:porated by this state, and that the building cannot be assessed as
real m;tate exclusive of the land, and, therefore, the tax is void,
as not having been lawfully laid upon land.
It may he that, jf' the land were exempt, there would be no
taxable real estate upon which the tax could be laid. In .1.llcGee v.

78

FOXCROFT V. CAMPl\IEETING ASSOCIATION.

[8G

Salem, supra, the land was assessed to the owner, and the greenhouse to the tenant, who owned and occupied the same; and the
court held the tax upon the greenhouse, apart from the land and
assessed as real estate, invalid. In the other cases cited, the assessments were : on tt store on turnpike in Lawrence;" on ttthat
part of Fairfield Boom situated in Benton;" on t'that part of
Portsmouth Toll Bridge situate" in Kittery; on ,t aqueducts,
pipes, conduits, hydrants," &c., "situate in the town of Paris;''
all as real estate. The description of each class of property included land appertaining to the several subjects of taxation, and
the tax of each one was, therefore, properly laid upon real estate
against the parties in possession of the same.
In the case at bar, the tax was laid upon a ti campground lot
and building thereon;" and whether, if that lot were exempt
from taxation, the tax upon the building would be invalid as a
tax upon real estate, it is unnecessary to consider, for we are of
opinion that the lot was not exempt from taxation, as it was not
occupied by the corporation for its own purposes, within the
meaning of R. S., c. 6, § 6, division two, for the reasons stated,
post, in Foxcroft v. Pi:-;cataquis Valley Campmeeting As:-;ociation.
Defendant defaulted.

INHABITANTS OF FoxcROFT

vs.
THE PISCATAQUIS VALLEY CAMPMEETING Assocu.TION.

Piscataquis.

Opinion December 9, 1893.

Taxes. Exemption. Over-valuation. R. S., c. 6, clauses II and IV.
Where land belonging to a religious society, or benevolent and charitable institution, or both, is used for the stabling of horses for hire, let for victualing purposes, and for the use of cottagers, it is not occupied by the association for its own purposes within the meaning of the statute, R. S., c. 6, §
6, clauses II and.IV, so as to exempt it from taxation.
A tax may be recovered at law, although laid in gross, if any part of the land
be taxable.
See Fvxcroft v. Stmw, ante, p. 76.
ON REPORT.
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This was a statutory action of debt to recover a fax, for the
year 1891, assessed on the defendant's stable and campground,
being its land and real estate in Foxcroft outside of and except
its houses of religious ,vor~hip, vestries, tabernacle, pews, seats
and furniture within the same, 01· any parsonage and the land on
which it stands, and that occupied by tents and cottages.
The only question reserved in defense was that of exemption
from taxation, the defendant claiming that the property sought
to be taxed is included in the exempting claw,es of the statutes.

W . .E'. Parsons and C. W. Hayes, for plaintiffs .
.Hem·y l-Iudson and J. S. Williams, for defendant.
Defendant a charitable and benevolent institution. Jackson
v. Phillip.i;, 14 Allen, 556; Maine Bapti:~d 1.Wiss. Conv. v.
Portland, 65 Maine, 93; Chamberlain v. Stearns, 111 Mass.
2G8; Saltonstall v. Sanders, 11 Allen, 44G and cai;es; Wesleyan
Academy v. Wilbmlwm, 99 Mass. !HHL Premii;es are exempt.
i_lJonticello Seniinary v. People, 106 Ill. 398, S. C. 4t> Am. Rep.
702; Trustees, &c., v. State, 4G Iowa, 275, S. C. 26 Am. Rep.
138; Straw v. Societies, 67 Maine, 494; 1Hnity Clw.rcli v.
Boston, 118 Mass. 162.
SITTING:

PETERS,

C. J.,

,VHITEHOUSE, ,VISWELL,

LIBBEY,

EMERY,

HASKELL,

,JJ.

HASKELL, J.
Debt for a tax laid upon the real estate of n
campmeeting association situated in Foxcroft, organized to
furnish and maintain a campmeeting with its religious privilege-;
to the people of the Piscataquis Valley and its vicinity, to the
glory of God and the saving of souls."
The real estate of the a~sociation consisted of ten acres of
Jnnd, a part of which was used for an auditorium where religiouR
meetings were held, a part f01 lotl:'.l let to members for the
erection of cottages, a part for a stable and stable ynrd where
horses were stalled for hire, and a part let for an eating house
or victualing purposes. The asi;essors say that the tax was
laid upon thut part only used for stabling and victualing purposes, that part used for cottagers lots having been tnxed to the
ii
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individual occupiers of them. The tax is of land in gross, and.
therefore, ifany part of the property assessed be taxable, the plaintiff must have judgment for the tax, inasmuch as over-taxation
can only be remedied by abatement proceedings that are ample
to give the necessary relief. It is not a defense to a suit for a
tax. Rockland v . .Rockland Watei· Co. 82 Maine, 188.
·whether the association he a religious society or a benevolent
and charitable institution, it is of no moment to inquire. inasmucI1
as the tax was laid, in either case, upon property not exempt
from taxation. If the ussociation be a religious society the
property taxed 18 expressly subjected to taxation by R. S., c.
6, § 6, clause IV. If it be a benevolent and charitable institu"".'
tion, the property used for the stabling of horses for hire, let
for victualing purposes and for the use of cottages is clearly
not occupied by the as::,ociation for its own purposes within the
meaning. of R. S., c. 6. § 6, clause II. It is property· from
which revenue is derived-just as much business property as a
store or mill would be.
That part used for an auditorium or tabernacle,- used for the
accommodation of the association, where its meetings are held,
is used for a common purpose - for "its own purposes " within
the meaning of the statute and is exempt from taxation.
Defendant defaulted.

ISAAC

G.

WILLIAMSON V8. ANDREW LACY.

Lincoln.

Opinion December 5. 1893.

IrninunUy of judicial officers. Public Trials. Trial Justice.
Trials in court, as a rule, must be public. It is a public rather than an individual right to have proceedings in court conducted with open doors. In
criminal cases the accused cannot be deprived of the presence of his friends.
Judges have a discretion to be exercised in regulating the number and kind
of spectators at criminal trials, but not an unlimited discretion.
A trial justice exercises his discretionary power erroneously who causes to be
ejected from his court room during a criminal examination all persons but
parties and their witnesses, including in the number many leading and influential citizens in attendance as spectators, when the only justification for
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their exclusion is that the trial was to be upon an accusation of adultery in
the presence of several female witnesses.
A judge of a court of record is not liable at common law for any act done by
him as judge while acting within his jurisdiction, and no action lies against
him therefor, whatever may be the act or his motive for it. 'l'he protection
is absolute upon grounds ot' public policy.
'l'he same public policy also affords a great degree of protection, although not
absolute protection, to magistrates whose courts are not by the common law
courts of record. All reasonable presumptions are allowed in their favor.
A trial justice is not personally liable for an injury to another which is the
result of an honest error of judgment on his part, when he has jurisdiction
in the case and the act clone is not of a strictly ministerial character.
Where a trial justice, or other inferior magistrate, does an act unreasonably
and arbitrarily, or from malicious motives, which causes an injury to another,
he may be sued for the consequences of his wrongful act by the person thus
injured. But it must be the case of a direct injury or indignity to the individual, and not merely an off~ns3 or wrong against the public generally.

ON REPORT.
The case appears in the opinion.
This was an action of trespass against the defendant, a trial
justice for the county of Lincoln, on the ground that the plaintiff,
who was a spectator at a trial before the justice ·was, with other
spectators, ordered from the court-room and finally remov~d by
an officer under the direction of the court, but without the use
of force.
Plea, general issue, and a brief statement of special matter
of defense that said defendant, deeming it wise in the interests
of justice and the proper and orderly conduct of the trial that
all spectators should be excluded from the trial, and the same
be conducted in the presence of the parties and witnesses only,
requested said plaintiff to depart from said room, which the
plaintiff wholly refused to do, but continued therein in contempt
of the defendant as trial justice aforesaid, and to the disturbance
and violation of good order and decency in the administration
of justice and to the great hindrance thereof; and thereupon
said defendant as trial justice aforesaid reque:sted an officer of
said court, to remove said plaintiff from E1aid room, and said
officer thereupon gently laid his hands upon the plaintiff and
led him therefrom, using no more force in so doing than was
necessary, proper and legal.
VOL. LXXXVI.
5
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W. E. Ho,qan, for plaintiff.
Counsel citecl: Sikes v. Johnson, 16 Mass. 389; B1·own v.
Perlci'.ns, 1 Allen, 89; Woodb1·id,qe v. Conner, 49 Maine, 353.
No court in this State has tlw power or authority to expel a
spectator, who is present, conducting himself quietly, from the
court-room.
Baker, Baker and Oornish, for defendant.
There is a distinction taken by some of the courts between
the power of an inferior tribunal not of record to punish for
contempt and its power to remove from the court-room anyperson whose conduct or presence is prejudicial to the administration of justice. Many cases hold that inferior courts, though
not of record, have power even to punish for contempt, and to
rrn,train all disorders or the conduct or presence of any person
prcjudieial to the interests of justice, according to the sound
discretion of the magistrate.
Clark v. People, Breese, 340
(12 Am. Dec. 180, 181 and notes) ; State v. Woodfin, 5 Ired.
Law,199(42 Am. Dec. UH, note); Neel v. State, 9 Ark.
2;59 ( 50 Am. Dec. 209 and note) ; Ex Parle Adams, 25 Miss.
883 ( 5H Am. Dec. 234, notes) ; In re 1Wonroe, 46 Fed. Rep. 52.
But even where the power of inferior courts to commit for
contempt is denied, their authority is fully recognized to remove
from the court-room any persons ,vhose conduct or presence is
prejudicial to the administration of justice ; and this, if done in
the exercise of sound judicial discretion, would seem to be
conclusive, and is a defense to trespass. Rhinehart v. Lance,
43 N. J. Law; 25 Albany Law Journal, 48, 52. Counsel also
cited: Garnet v. Fe1'rand, G B. & C. 611; State v. Copp, 15
N. H. 212.
SITTING:

PETERS,

C. J.,

WALTON,

EMERY,

HASKELL,

vVn1TEuousE, '"T,J.
PETERS, C. J.
It is an undeniable proposition, to start with
in this discus~ion, that courts of justice should be open to the
public. That is the rule. History brings to us too vivid pictures of the oppressions endured by our English ancestors at
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the hands of arbitrary courts ever to satisfy the people of this
country with courts whose doors are closed against them. They
instinctively believe that it is their right to witness judicial trials,
and proceedings in the courts.
It is true that courts have discretionary powers to he exercised!
in such a matter,- but not an unlimited discretion. The almost·
boundless authority exercised by the court of Star Chamber irn
England was the seed of its own destruction, and was its histor.:.ical infamy. Its lessons are not lost on the courts of to-day ..
vVe never knew of any court of general jurisdiction in this State·
conducting a strictly private criminal trial, nor, before this, of
such a trial before a common magbtrate. The defendant testifiesthat he never before held a private court during his eighteen
years' experience as a magistrate.
Mr. Cooley, in his book on Constitutional Limitations, p.
312, remarks on the general subject as follows:
~~n is also requisite that the trial he puhlic. By thi~ is not meant
that every person ·who sees fit shall in all cases be permitted to,
attend criminal trials; because there are many cases where, from
the character of the charge and the nature of the evidence by
which it is to he supported, the motives to attend the trial on·
the part of portions of the community would he of the worst
character, and where a regard to public morals and public
decency would require that at least the young he excluded from
hearing and witnessing the evidences of human depravity which.
the trial must necessarily bring to light. The requirement of a
public trial is for the benefit of the uccused; that the public may
_see he is fairly dealt with and not unjustly condemned, and that
the presence of interested spectators may keep his triers keenly
alive to a sense of their responsibility and to the importance of
their functions; and the requirement is fairly met with if,
without partiality or favoritism, a reasonable proportion of the
public is suffered to attend, notwithstanding thllt those persons
·whose presence could be of no service to the acG..U:sed, and who
would be drawn thither by a prurient curiosity, are excluded
altogether."
vVe cannot doubt that it was an unwise exercise of discretion
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for ·the defendant to expel forcibly from his court-room on the
occasion in question all persons hut the parties and witnesses.
The accused per8ons had no witnesses, and they. were left without the presence of friends. There was room enough for all the
spectators to be seated without the discomfort of any one. There
was no inclination on the part of anyone to create a disturbance,
nor was any such state of things apprehended. The magistrate
testifies that his order was not based on any such ground, and
he declined as a witness to specify any reason for the order,
further than to say that he acted upon his judgment that the
demands of justice required it. It appears that one of the
prisoners who were to be tried was complained of for adultery,
and that he and his wife were complained of for an affray ; and
the cases were tried separately and privately. The complainant
in the two cases, whose daughter was to be a witness, requested
private trials, but the magistrate does not admit that her request
influenced him at all, although he states that there were to be
five female witnesses at the trials. The prisoners were committed to jail for want of hail, where they remained many months
until the grand jury met, which found a bill that was abandoned
without a trial.
It is better for the public interest that such trials be conducted in the presence of a responsible portion of the community.
Public trials have a tendency to prevent waste of the public
money. The persons ejected from the court-room were among
the principal citizens of the county, comprh,ing leading members
of the bar, county commissioners, clerk of the courts, county
treasurer and others of the highest respectability in that community. It is idle to charge against such a body of men that
they crowded the court-room for any unjustifiable purpose.
Much more decorous would it he to conceive that they distrusted the propriety of the pro::;ecutions, and were present
because they were interested in the orderly and economical
administration ofjustice. Apparently some of them were present
because they were acquaintances and friends of the accused.
They were gentlemen capable of being good judges of their
own conduct.
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There is a lack of particular authority on the questions
arising in this case, for the reason that so few private trials have
anywhere been held. State v. Copp, 15 N. I-I., 212, is cited by
the defense. · There a person was removed from a court-room
because he offensively insisted in keeping a seat so near to the
magistrate as to personally embarrass him in tlw performance of
his duties. And the court there remarks : But the law does •
not authorize any court to act arbitrarily, and unreasonably
exclude persons, but t~1e right to have the courts open is the
right of the people and not of the individual.'' It would i:.;eem
that in the case at bar the public right was well represented by
the numerous personages who sought to he present in court.
Ganiet v . .F'ermnd, 6 B. & C., 611, the other case cited hy
the defense, was a case where a person unreasonably and obnoxiously intruded himself before a roroner's inquest held upon
the body of a deceased person of no interest personally to the
intruder. That case went upon the ground that a coroner's
court in E~1gland is a court of record, and of high privilege,
and that no action is maintainable against any coroner for an
act done by him when sitting in a judicial capacity and acting
within his jurisdiction.
But the more practical question in the present caHe is as to
the rule of the liability of judges who commit errors in the
proceedings in their courts injuriously affecting other persons.
It is universally admitted that a judge of a court of record is
not liable at common law for any act he does as judge, while
acting within his jurisdiction. No action lie:, against him, whatever his act or the motive for the :wt may he.
The same policy of the Jaw which affords such absolute protection to the judges of the higher courts for theil' acts, also
affords a very great immunity to those vd10 administer justice
in courts that are of a lesser grade than strictly courts of record•
The same policy prevails in either _case, affording in the one
in~tance a complete protection against a liability to private
action, and in the other a rea~mnable though partial protection.
Lord Tenterden, in the case of Garnet v. Fermnd, ante,
hits the subject with these observations :
ii
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This freedom from action and question at the suit of an individual b given by the law to the judges, not so much for their
own sake as for the sake of the public, and for the advancement
of justice, that being free from actions they may be free in
thought and independent in judgment, as all who are to administer justice ought to he. And it is not to be supposed hefore. hand that those who are selected for the administration of justice
will make an ill use of the authority vested in them. Even
inferior justices, and those not of recor_d, cannot he called in
question for an error in judgment, 80 long as they act within
the hounds of their jurisdiction. In the imperfection of human
nature, it is better, even, that an individual should occasionally
suffer a wrong, than that the general cour8e of justice should he
impeded and fettered by constant and perpetual restraints and
af1prehensions on the part of those who are to administer it.
Corruption is quite another matter; so also, are neglect of duty
and misconduct in it. For these, I trust, there is and will
always he some due course of punishment by public prosecution."
The general rule of liability, therefore, of a judge of a court
not of record, as deducible from the authorities. is that a judge
of such a court i:s not liable personally for any injury su:stained
by anyone which is the result of honest error of judgment, in a
matter where the court has jurisdiction, and where the act done
is not of a purely ministerial character. See on thi:s subject a
collection of cases and the diswssion of them in 15 Amer. La,v
Rev. 427.
If an inferior magistrate, however, acts unreasonably and
arbitrarily, or from malicious motives, and thereby inflicts an
injury upon a person he may be liable in an action therefor.
But it mu8t he a case of direct injury or indignity to the individual.
vV c cannot with any certainty decide, from the facts before
us, that the defendant did not act from honest motive and
according to his best judgment. He seems to have been in
·some degree influenced hy suggestions from the officer in attend:~tnce upon his court, and in all probability he actually believed,
however mistakenly, that the delicacy of the situation would
justify the proceedings with closed door:s.
tt

Plaintiff nonsuit.
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FREDERICK Fox, in equity, vs.
Cumberland.
Will.

ELIZA

A. Gmus, and others.

Opinion December 2, 1893.

Charitable Trust.

Benevolent ancl Chai·itaule Purposes.

A residuary clause in a will, which gives to trustees all of the testator's

estate, real and personal, remaining after the payment of certain other
bequests, to be expended by such trustees at their discretion only for "benevolent and charitable purposes," is not void for its generality and indefiniteness; nor because the word benevolent is used with the word charitable
to express the testator's wishes.
While a devise or bequest to trustees for such benevolent purposes as are not
also charitable would be void, the two words when coupled together in a
testamentary gift will be taken to mean no more than the word charitable
implies when used alone and in a legal sense; unless a different construction
is clearly established by other portions of the will. The purposes are to be
both benevolent and charitable, and not benevolent, or liberal, or generous,
merely.

ON

REPORT.

Bill in equity, heard on hill and answer, brought by Frederick Fox, surviving executor and trustee, to obtain the construction of the residuary clause in the will of Joseph ,Yalker,
of Portland, deceased.
From the joint and several answers of the respondents, it
appears that the residuary fund remaining in the hands of the
executor, after payment of debts and legacies, amounts, at the
appraisal, to $225,000; and that the respondents arc all heirsut-law of said vValker, and are all of them legatees under said
will, and have all received the legacies given them thereby.
Answering further they say, '' that they are advised and
believe and therefore allege, that the trusts attempted to he
created in and by the thirty-seventh item of said will are invalid
and void, and that all the said residuary fond descends as
undcvised property to said respondents," &c.
The clause of the will in question is stated in full in the
opinion.

Frederick Fox, Symonds, Snow ancl Cook, for plaintiff.
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_Nathan and 1-Ienry B. Cleaves, Stephen 0. Peny and I-Ien?''!J
W. Swasey, for Albert D. vValker.
,vhile respondent admits that the residuary clause contains
the words charities, schools, libraries, hospitals and other general words such as have become recogniz:ed as terms within
charitable uses, yet the respondent's contention against same is
that these terms are so undefined with respect to testator's intention with specific reference to them, and they are so involved
with other terms and language not terms of charitable intent,
as to leave it entirely uncertain what testator intended to do.
The ,vlrnle tenor of the introductory, interlocutory and explanatory portion of the clause is not with reference to any
charities existing and well-defined in testator's mind; but is u
process of ratiocination and a theorizing on problematical premses; and is not an expression of a certain, well-defined, deliberate testamentary intention with reference to any specific
charity or well-defined class of charities.
The words constitute a most general, indefinite and unlimited
and unclassified declaration of a desire and wish so broad and
universal, and whose scope is so undefined that there is in this
expression of testator's wish no guide or limit for the direction
of those who should undertake to administer the attempted
trusts. The objects and purposes of the will are not only
uncertain and vague, but are not confined to charities. vVhile
the term, '' benevolence," may be subject to have its purposes
defined and limited by its connecfam with the term charity,
and benevolent by its connection with charitable, yet no such
limitation exists in the case at bar. The fair com-1truction of
the whole clause leads legitimately to the conclusion that the
testator's hope, wish and desire ,vas as broad and wide as any
and all the schemes and language of the clause unfettered by
any limitation of any terms.' Benevolence, pure and simple,
is not charity within the limits of a charitable use. 1 Bigelow's
Jarman, Gth ed. p. 170. Olwmberlain v. Stearns, 111 Mass.
2G7. So as to, '' worthy individuals needing aid," this has
elasticity and breadth enough to extend a bounty under the will,
'' for the benefit of particular individuals to benefit whom would
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he of no general or public advantage." It is too indefinite to
Le carried out. Sheedy v. Roach, 124 Mass. 47H; .1..Viclwl.-; v.
Allen, mo :Mass. 211; Oll{tfe v. Well.~, Icl. 221. In Beekman
v. People, 27 Barb. 260, a bequest was of the residue to executor::; in trust to pay and upply same in such sums and at such
times as they should think fit, to one or more societies for the
suppol't of indigent respectable persons, giving them full discretionary power as to the disposition of the ·same, but so that
it shall he applied to objects of charity; held void for being for
a general, indefinite charitable purpose without fixing any particula1· object.
This is not a case of ambiguous or contradictory terms to be
so construed ns to support some definite charity within testator's
specific testamentary purpose, as in Jack:wn v. Phillips, 14
Allen, ,556; for neither the preamble nor the disposing part of
this article shows any specific and definite intention with reference to any distinct object.
The personal discretion conferred on the trustee cannot be
contl'olled or enforced hy the court. J.lfeggison v. Moore, 2
Vesey. Jr., G30.
The testator has wholly failed to describe any existing charity ;
he h~s not created any definite charitable use; he has not
specified any distinct benevolent purpose ; and he has not described any particular class of individuals worthy of his aid and
for whom and which, or for the benefit of whom or which, the
court might order the attempted trusts to be administered as ·
near as may be. The bequest is general and does not define or
describe what proportion or what part of the residue shall be for
charities, what for, '' benevolence," or what for, "worthy
persons needing aid." Trustee cannot by his administration of
the trust make a charity out of what the language of the will
does not clearly and definitely create as a charity. Nor can
trtu,tee ignore testator's, "wish, hope and desire," touching
what ,ve claim was his disposition for and towards, "benevolence," pure and simple, or for and towards, "worthy persons
needing aid;" for this would be to obliterate such portion of
the will as shall not fall within the definition of a charitable
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use.

Such n power ,vas held void in Adye v. Sm,Wz, 44 Conn.
The bequest must he limited to the purposes of a charity
hy interpretation, if at all, and not hy the power of the court
over it after the limit is established. 2 Red. Wills. p. 50G ;
Rotclt v. Emasrm, 105 J\!fass. 433; Nichols v. Allen, 130,
Mass. 211; Kelly v . .Nichols, 17 R. I. 30G.
The doctrine of cy JJJ'e,-.; does not apply to a bequest which is
not made to a charitable use. 2 Story Eq. § § 1154-11.57;
· Adams Eq. ( 8th Ed.) p. 73; Perry Trnsts, § 729; 1 Bigelow's
Jarman ( Gth Ed.), p. 212, citing, Re Joy, Purday v. Joluuwn,
GO L. T. 175; It':elly v. Nichols, supra.
To determine the nature of the bequest, the question is not
alone what result did testator hope to subserve, hut what did
he order to he done. And if a gift is not to be a charitnhle
use, the court cannot make it such, simply because testator
hoped its effect would he to accompfo,h a charitable end. H"elly
v. Ni'clwls, supra; Ffre Ins. Patrol of Plzil. v. Boyd~ 120 Pa.
(iO.

St. G24.
Everett v. Can·, 59 Maine, 325, and cases cited therein, each
and a11 imply that the object of the charity must he dearly
ascertainable, as by a nomination to some definite body that is
imperfectly or improperly designated, to some distinct association or body not then i'n es8e, or to some definite class of person:::;
in general comprising some distinct charity, or to charity, as
such, absolute and unqualified, thus giving occasion for exercise
of the cy pres doctrine.
Counsel also cited People v. Da.-ilrnway ..Association, 84
Cal. 114.

S. C. Strout, II. W. Ga,qe and C. A. St1'out, for Eliza A.
Gibbs, and others.
The fund was designed to he used for three objects, education, charity and benevolent purposes. To couple, ii charitable"
and ~i benevolent," together so that they shall mean charitable
only, deprives the word benevolent of its meaning. It is used
no less than six times. Testator did not make use of the word
so many times for no purpose whatever. All the cases make a
distinction between the words. It cannot be treated as surplusage,
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and if synonymum, with charity, as in some cases, nothing appears here to Rhow such intention; on the contrary, it clearly
appears the intention to make three distinct ohjectR and purposes. As the fund is not npportioned it cannot be upheld as
to the benevolent objects hy reason of uncertainty, and the
entire bequest fails.
Counsel nlso cited: I1night v. I1rdght, 3 Beav. 148; Wri,qht
v. Atkyns, l T. & R. 143; 1lforice v. Bishop of Durham, 10
Ves . .521; Going v. Em,e1·y, 1G Pick. 107; D1·ew v. Wakefield, 54 Maine, 297; Sanderson v. White, 18 Pick. 328; j__Waine
Bap. Miss. Oonv. v. Portland, 65 Maine, 92; }V"ilUwns v. I1er.-;haw, 5 Cl. & Fin. 111. Void bequests: J01nes v. Allen, 3
Mer. 17; Ellis v. Selby, 7 Sim. 352; Brown v. Yeall, 7 Yes.
50; Brid_qes v. Plea.r~ants, 4 Ired. Eq. 2G; Uhamberlai·n v.
Steams, 111 Mass. 267; Vesey v. Jarnson, l S. & S. G9;
J.lfor-ris v. Thompson, 4 C. E. Greene, 307; Milford v. Reynolds, l Phill. 185; Nash v . .Llforely, 5 Beav. 177; 2 Story's
Eq. § § 979, 1141, 1155, 1157-8; Redf. Wills, Part II, pp.
773, 779, 781, 830; Hill Trust, pp. 452, 454; 1 Jar. 'Wills,
399, 404; 2 Perry Trusts, 711; Tudor Char. Trusts, 223.
SITTING: PETERs,
VYHITEHOUSE, JJ.

c . ._T., ,vALToN, EMERY, FosTER, HASKELL,

PETERS, C. ,J. Joseph Walker, the testator, dying childless,
left a will containing thirty-six bequests of public and private
donations, and ending with the following residuary clause:
"Thfrty-seventh. Inasmuch as there may he charities, in Portland, or the vicinity thereof, and which if I were living, I might
desire to assist, or benevolent and charitable objects and associations, which if I were alive, I might desire and wish to promote
and strengthen by gifts, and pecuniary help ; or schools and
places of learning, or hospitals, or libraries, ·which if ai<led
financially would increase the benefits und advantages derived
from education and instruction; or worthy individuals needing
pecuniary assistance to obtain knowledge; or institutions and
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associations formed and organized for the welfare, advancement,
benefit and good of the public, and which if living, I should
manifest an interest therein, and therefore aid and assist the
same; and with the intention, hope, wish, and desire that the
rest, residue, and remainder of my estate, may be used to henefit society, relieve pain and distress, assist worthy and deserving
charitable and henevolent associations and objects, give instruction and education to those who are seeking for the same :-in
order therefor to carry out my views and ·wishes, I do, therefore,
for the proper execution of these purposes hereby give, devise,
and bequeath in trust, unto Frederick Fox and Albert B. Stevens,
both of said Portland, and the survivor of them and to their
successors as my trustees, and upon the following conditions
and trusts, all the rest, residue, and remainder of my estate of
every description, real, personal and mixed, together with any
and all estate and bequests, residue or any other part or portion
of my estate which by the terms and items of this my last will
and testament hav~, shall, or may become, make and form a
portion of said remainder and residue of my said estate; and
said gifts, bequests, and <levises are made to said Fox, and said
Stevens, and the survivor, and their successors as my trustees,
upon the following conditions and trusts, and for the due performance by my trustees of the following duties and trusts, viz:
my said trustees as aforesaid, shall within fifteen years from my
decease, use, give, and expend, also di~trihute said rest, residue
and remainder of my estate with interest, dividends, income,
and all accumulations arising or growing out of the same, for
the causes of education, and learning, for the promotion, assistance and growth of benevolent, and charitable associations and
objects. Said trustees as aforesaid, shall not he restricted in this
work. They are to he the sole judges in what manner said
residue and remainder of my estate shall he so used and
expended; and to whom, to what organizations and objects; in
what amounts; and at what times; in what manner, and under
what restrictions, conditions and regulations the same shall he
given, used, expended, and distributed ;-the only restrictions
and conditions I put upon said trustees as aforesaid being, that all
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of said residue, and income and accumulations as aforesaid, shall
be used, given, expended and dbtributed by them for worthy,
educational, charitable, and benevolent purposes and objects,
and not for any other purposes whatever; said duties and acts of
my said trustees to be done and performed within the County of
Cumbelland, State of Maine, and during said fifteen years from
my decease.
~(The charities I have remembered in this my last will and testament, if thought advisable by my trustees, may be further
assisted; hospitals, schools, seats of learning, charitable and
benevolent associations not organized or created at the date of
this will, but which shall or may he created hereafter, and worthy
individuals needing aid are to be helped by my trustees from
said remaining trust estate and the income thereof, if said trustees
think it wise so to do and under the restrictions I have placed
upon said trustees."
Some of the heirs-at-law of the testator oppose the approbation of this residuary bequest by the court, contending that it
is void for its indefiniteness and uncertainty. This objection is
not taken, however, by all the counsel for the different contestants.
It is maintained by some ·writers that the very omission of
specification as to persons and objects in a bequest of this kind
is a distinctive test of its true chadtahle character, and that the
trustee or the court can supply a much better scheme for the
distribution of the fund than is apt to he found in the many
wills where testators have imagined that their wishes eould be
subserved by annexing impracticable restrictions and conditions
to their bequests. Be that as it may, we deem the question as
not now an open one in this State, as the ohjeetion here presented has been repeatedly overruled by ou.r own <lecisioi1s. It
would be useless to review the doctrine anew either upon the
general authorities or upon principle. Howard v. A1ne1·ican
Peace Socie(IJ, 49 Maine, 288; Swasey v. Americon Bible
Society, 57 Maine, 523; Simpson v. Welcome, 72 Maine, 496:
Dascomb v. J.Wan~ton, 80 Maine, 223; Everett v. Garr, 59
Maine, 334. In the last case cited, a bequest was sustained
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which directed funds to be annually paid to a person for such
person 11 to use for charitable purposes and objects." The Massachusetts cases take the same view of this question. Bullard
v. Oltandler, 149 Mass. 532; .1..ltinut v. Bake1·, 14 7 Mass. 348;
and cases there cited.
The other and principal objection to the bequest in question
is that it empowers the trustees to use the funds, intrusted to
them, for benevolent purpo:-;es which are not charitable. This
objection must he fatal to the validity of the bequest if such was
the intent10n of the testator. Trusts cannot be upheld which
are devoted to mere benevolence, or liberality, or generosity.
And if these trustees can appropriate nny of the funds to benevolence they can use all of them for that purpose.
But the question arises as to the meaning of the word benevolent in its connection with all the other terms of the will.
Benevolence may or may not he charitable in the legal sense.
The perplexity comes from the fact that the word is used with
different meaningb according to circumstances, it sometimes
signi(ying liberality and generosity and sometimes charity in
the technical sense of the word. Charity may he benevolence, but
all benevolence is not necessarily charity. Here the questionable
phrases are 11 benevolent and charitable objects and associations,"
H worthy and deserving charitable and benevolent associations
and objects," 1'"worthy educational, charitable and benevolent
objects and purposes."
We are much impressed with the belief that neither the scrivener
or testator supposed that they were constructing any but charitable bequests. The word benevolent was inserted to intensi(y
the word charitable rather than· otherwise. The two words are
coupled as one expression. It is charitable and benevolent, and
not 01· benevolent. There is much on the face of the will to
induce this conclusion. The testator makes numerous bequests
of a specific character which may be denominated benevolent,
and no doubt made as many as he conternplated of that kind of
gift. His mind seems to have been intensely imbued with ideas
of" schools and places of learning," of ' 1 hospitals and libraries,"
of the 11 advantages of education and instruction," of "worthy
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individuals needing pecuniary assistance to obtain knowledge,"
and of using his residuary estate '' to benefit society and relieve
distress and pain." He spenks of "institutions organized for
the welfare and advancement, benefit and good of the public."
His mind dwells somewhat on '' organizations and associations,"
thinking no doubt of charitable institutions. He speaks in
several instances of "charities," and not of benevolences. He
limits the use of his estate to the general purposes named by
him, and cautions his trustees that the funds are to he so userl
'' and not for nny other purpose whatever." All the clauses of
thi8 final bequest arc impressive evidence of the desire of the
testator that his remaining estate should be disposed of for the
public good. The bequest breathes the spirit of charity in all
its lines and nothing else. We think it would have shocked the
testator to believe that two or three hundred thousand dollars of his
property might by any possibility be expended by hi8 trustees
for purposes not strictly charitable. In his mvn mind the words
benevolent and charitable were undoubtedly regarded as synonymous terms.
Bnt does the law permit us to~tdopt the construction which ·we
have indicated? We have no hesitation in answering this inquiry
in the affirmative. Such a decision will he in consonance with
the liberal views and expressions of this court in its interpretation of all kindred subjects and questions. In fact, the words
in question as occurring in our statutes on the subject of taxation have already been interpreted hy this court. In Jlfaine
Baptist Missionary Convention v. Po1·tland, 65 Maine, 92, it
is said in the opinion : "It may he difficult to say what a
'benevolent institution' is if it differs from one that is merely
charitable." And in Bangor v. Rising Vfrtue [Masonic] Lodge,
73 :Maine, 428, ArrLETON, C. ,T., remarks for the court: ~~The
statute _upon which the defendants rely, uses the word benevolent,
but there is no question that this word, when used in connection
with charitable, is to be regarded as synonymous with it and as
defining and limiting the nature of the charity intended.''
There are precedents strongly advocating the principle in
several of the New England stntes, and it is no"v the doctrine
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of the English courts. The doctrine is also accepted in some
other of the American States and rejeeted in others. A few
cases only need be cited for present purposes. Saltonstall v.
&.inde1·s, 11 Allen, 4:!G, an exhaustive case; Rotch v . .Eme1·son
105 Mass. 431; Sate,· v. Hillim·d, 132 Mass. 412. See Ohambe1·lain v. Stearns, 111 Mass. 2G7, for citation of case8 on both
sides of the question, including English cases. Pell v. J.lfe1·ce1·.
14 R. I. 425; Goodale v. Mooney, GO N. H. 528. In the last
two cases cited the word benevolent, without being coupled with
the word charitable, is construed from the context to have the
meaning of the latter word. Those cases holrl that the two words
may be regarded as eqtiivalent or analagous expre~sions. Mr.
Perry and Mr. Boyle strongly approve of the general doctrine
which we adopt as applicable to the present facts. Perry on
Trusts, ( 4th ed.) § 712; Boyle on Charities, pp. 28G-299.
It follows, therefore, that the surviving trustee is entitled to
receive from himself as surviving executor the estate and property
described in the residuary clause, being bequest thirty-seven,
and as such trustee he is entitled to control and administer all
the same according to the tem1s of such residuary clause as
herein construed ; and there must be a
Decree acconlingly.

JAl\H~S

A.

PULSIFER,

and another,

vs.

vv.

ETIENNE D'EsT1MAuv1LLE.

Androscoggin.
81lles.

Opinion December 5, 1893.

Holmes Note.

Conditional Title.

A person who sells a piano, taking therefor a Holmes note which resen·es

title in the piano to the seller until the note be paid, does not become deprived of his title to the piano because it turns out that the note, supp0sed
by him to be genuine was either unauthorized by the signer or forged.
ON MOTION AND EXCEPTIONS.

Replevin of a piano hy the assignees of Louis Roberge,
insolvent debtor. The jury gave a verdict for the defendant.
The case appears in the opinion.
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J. A. Pulsife>1, Savage and Oakes, for plaintiff".1.
;]fcGilliciuldy and J.Worey, for defendant.
SITTING: PETERS, C. J.,
WHITEHOUSE, JJ.

vVALTON,

EivrnuY,

HASKELL,

PETERS, C. J. It was shown at the trial of this case that one
Laughton sold a piano to some member of the family of Louis
Roberge, taking therefor, and duly recording, the following
Holmes note :
"Lewiston, Me., April 11, 1888.
''$350.00.
'' For Value Received, I promise to pay N. J. Laughton, or
order, the sum of Three Hundred and Fifty Dollars, payable
at his office in Lewiston, Maine, in installments, viz: Fifty
Dollar~ on the 12th day of April, 1888, and Fifteen Dollars on
the 12th day of each month thereafter, until the whole sum is
paid, with interest at six per cent.
"This note is given for one K. & B. Piano bargained and
delivered to me, and made by K. & B. Piano Co. Style C., No.
20490 and which it is agreed shall remain the property of the
said N. ,J. Laughton, until this note is paid in full.
Witness, Flora I. Laughton.
Louis Roberge.
No. 1032.
By G. 0. Roberge."
Roberge going into insolvency, the plaintiffs, his assignees,
supposing the piano to be his, took fi·om Laughton to themselves
an assignment of Laughton's title to the piano and note, there
being a certain amount of the original sum payable which
remained due and unpaid; and thereupon replevied the piano
from the defendant in whose possession it was found. And the
plaintiffs produced some evidence tending to show ownership of
the piano, subject to the amount due thereon, in Roberge, whose
name is signed as maker of the note.
The contention of the defendant at the trial was that the piano
was not purchased by Roberge, bnt by his daughter, wife of the
defendant, and that the business wa:-- done by her and her brother,
the latter using his father's name without the father's knowledge
VOL. LXXXVI.
6
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or consent ; the excuse for such irregularity being that the
daughter ,vas a minor and not capable of contracting in such
form herself. There was evidence supporting these allegations,
and also tending to show that she had paid from her own earnings and money the sums already indorsed on the note. These
facts, however, were not disclosed to Laughton, and he supposed
that the sale ·was to Louis Roberge and that the note was
authorized by him.
The plaintiffs contended at the trial that, even if not entitled
to complete ownership in the piano, as assignees of Roberge,
they were entitled to the possession of it under their title from
Laughton until the note is fully paid; and that they could
maintain this action of replevin therefor, even if the note was
not authorized by Roberge, and whether the real transaction was
between the father and Laughton or not, as Jong as Laughton
did not know that he was not dealing with him. And the
plaintiffs asked from the judge presiding an instruction substantially to that effect, which the judge declined to give.
vVe think the requested instruction should have been given.
No title was to pass until that particular note should be paid.
If the note had been valid there would be no question about it,
and it would be strange if the seller is to be worse off because
an unauthorized or forged note is imposed upon him. The
fraudulent vendees are estopped from setting up as a defense
the invalidity of the note.
Exceptions sustained.

RICHARD

York.

H.

NOTT

vs.

GEORGE

F.

OWEN.

Opinion December 5, 1893.

Landlord and Tenant. Rent. Implied Promise. Co-owners.
"\¥"here the owners of three quarters of a store, holding in common and undivided with the owner of the other quarter, rented their three fourths to a
tenant who necessarily occupied the entire store in order to avail himself of
the occupancy of the three fourths, such te'nant or occupant, being unable to
agree upon any terms for the occupancy ot' the one fourth with the owner
thereof, becomes liable, by an implied promise created by the relations of the
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parties, to pay to such owner a reasonable rent for his interest in the premises;
and no further or greater liability rests upon such tenant for his occupancy.
The court finds that, on the facts presented, the plaintiff has already received
such reasonable amount of rent for the period covered by the declaration in,
his suit.

ON REPORT.
Assumpsit on account annexed to recover rent claimed by the·
plaintiff a8 asRignee from a part owner of the premises.
The case appears in the opinion.

R. H. Nott, for plaintiff.
J. 0. Bradbury, for defendant.
SITTING: PETERS, C. J., WALTON, EMERY, FOSTER, HASKELL,.
WHITEHOUSE, J J.
PETERS, C. J. The plaintiff, representing the ownership of'
one undivided quarter of a store: had rented his quarter at thesame rate that the other quarters were rented, there being sepa-rate contracts between the different owners and the tenant ..
Becoming dissutisfied with the amount of rent so received he·
undertook to terminate the tenancy as far as his undivided
quarter was concerned, and notified the tenant that if he·
occupied his share of the premises after a certain date the rent
would be at an increased rate, and that the tenant's continued,
occupation would be regarded as an acceptance on his part of
the new terms proposed. As the tenant did not acquiesce im
the proposal of the plaintiff, this suit is brought to recover the·
amount of rent claimed by the plaintiff, the defendant persisting.·
in a continued occupation of the whole property in pursuance
of contracts with the other owners.
The plaintiff's proposition that the tenant cannot rightfully
occupy the store at all unless there he an agreement with him
for the occupancy of his one quarter is far from tenable. Were
he a sole owner he could manage his own property in his own
way. But as an owner of property in common with other owners
he is not entitled to dictate the management of their interests, as
well as his own, without their consent. The error of the plaintiff
lies in regarding the tenant as in possession of the store under
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some agreement with him. The defendant is forbidden by the
plaintiff to be his tenant. He is occupying the premises by
virtue of an agreement \Vith the other owners, and in occupying
their undivided shares he necessarily occupies the whole store.
And for the beneficial use of the plaintiff's share of the same he
becomes liable to pay him a reasonable rent therefor.
vVere it otherwise any tenant in common would have the power
by his perverseness to actually dest1·oy the valuable use of the
common property. The plaintiff is really in more controversy
with his co-owners than with the occupant of the store. The
law frowns upon the idea of any such despotic power being
possessed by an owner in common over the common property.
The plaintiff has already received rent at the same rate as
that received by his co-owners, which he credits in partial
payment of his claim; while we think it should be in full satisfaction thereof. He has already received a reasonable rent.
Plaintiff nonsuit.

ELIZABETH

S.

BRIARD,

Appellant,

vs.
BENJAl\IIN N. GOODALE, Guardian.

York.

Opinion December lG, 1893.

Probate. Appeal. R. 8., c. 63, § 23; c. 71, § 25.
By R. S., c. 63, § 23, uny person "aggrieved" by a decree of the probate con rt,
may appeal to this court.
Persons "aggrieved" are those only who have rights enforceable at law, and
whose pecuniary interest might be established, in whole or in part, by the
decree.
The appeal will be dismissed unless the right to appeal is affirmatively alleged
and established by the case presented.
Where a sister appealed from the decree of the probate court appointing a
guardian to her sister us a person of unsound mind, and neither specified
in her reasons for the appeal, nor alleged in her exceptions, that she is
an heir apparant or an heir presumptive of the ward, htld; that the exceptions should be overruled and the appeal dismissed. Non constat that a
sister is an heir. There may be nearer relatives; the ward may have children living.
It does not appear affirmatively that the appellant is legally interested in the
wnrd's estate, and is, therefore, not a person "aggrieved."
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ON EXCEPTIONS.
The case appears in the opinion of the court.

R. H. Nott, for appellant.
John M. Goodwin, for appellee.
SITTING: PETERS,
WHITEHOUSE,

C. J.' w ALTON} EMI<~UY'

FOSTER' HASKELL'

JJ.

WHITEHOUSE, J.
This is an appeal· from the decree of a
judge of probate appointing a guardian to a person of unsound
mind. The appellant is a sister of the ward, and the presiding
justice ruled that she was not a person aggrieved by the decree
within the meaning of Section 23, Chap. 63 of the Revised
Statutes. The case comes to this court on exceptions by the
appellant.
Unless the appellant's right to appeal is affirmatively established
by the case presented, the appeal will be dismissed. Pettingill
v. Pettin,qill, GO Maine, 4H); Dee1·ing v. Adams, 34 Maine, 41.
1
' The persons indicated by the statute under the term
'aggrieved' are not those who may happen to entertain desires on
the subject, but only those who have rights which may be
enforced at law, and whose pecuniary interest might be established in whole or in part by the decree." Deering v. Adams,
supra, and cases cited.
With respect to the petition of a guardian for the sale of his
ward\, estate, it is provided by § 25, chap. 71, R. S., that ' All
heirs apparent or presumptive of the ward shal~ be considered
interested in the estate;" and in Lunt v. Aubens, 39 Maine,
392, it was held that an heir presumptive of the ward was
entitled to have an appeal from a decree appointing a guardian.
But, in the case at bar, it is neither specified in the reasons for
the appeal, nor alleged in the exceptions, that the appellant is either
an heir apparent or an heir presumptive of the ward. It is
stated in the exceptions that she is a sister of the ward ; hut
non constat, that a sister is an heir. There mny he nearer
relatives; tl1e ward may have children living. It is neither
alleged nor proved that the appellant is an heir. It does not
1
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affirmatively appear from the case presented that the appel]ant
is legally interested in the ward's estate. It is not established
that she i~ ~~aggrieved" within the meaning of the statute or the
purview of the authorities cited.
All questions of fact involved in the case were finally determined by the presiding justice. His ruling upon the question
of law presented was undoubtedly correct.
The appeal being a nullity, the court has no jurisdiction to
uffirm or reverse the decree. Gmy v. Gardner, 81 Maine, 558;
1lfilliken v .J.1forey, 85 Maine, 342. The entry must accordingly be,
Exceptions over1·uled. Appeal dismissed.

STATE vs. HERBERT A. Eow ARDS, and another.
Aroostook.
.1.lfills. Public Use.

Opinion December 19, 1893 .

Legislative Control.

Gonst'itutional Law.

R. S., c. 57,

§§ 5, 6; c. 92; Stat. 1885, c. 332.
Where the defendants operated a public grist-mill erected under the mill act,
offering to grind grain for all comers, held; that they have dedicated their
mill to public use, and must comply with legislative regulations of its use,
so long as they keep their mill public.
They are bound by the statute to receive grain at their mill there tendered to
be ground, and cannot take toll in excess of the amount therefor specified
by the statute; any agreement for toll in excess of such amount is void.
The statute is constitutional.

ON EXCEPTIONS.
This was a complaint under the statutes charging two offenses;
first, for refusing to receive the complainant's grain to be ground,
and, second, for taking excessive tolls for grain received and
ground by the defendants.
The case was heard by a trial justice and was brought on appeal
by the defendants into the Superior Court, for Aroostook County,
where the defendants offered to prove that, on tendering the
grain mentioned in the first charge, they refused to grind it
unless the compluinant would pa,y a toll in excess of one
sixteenth part, whereupon he took the grain away to another mill.
In defense to the second offense, the defendants offered to
prove that a contract had been entered into between them and
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the complainant whereby he had agreed to pay them one eleventh
part of the grain as toll for grinding the same; that thereupon
they had received the grain and ground and charged according
to the contract one eleventh, and no more, for grinding the
grain.
The presiding justice ruled that, under the statutes, the
defendants were bound to receive the grists of grain offered and
grind it for the toll specified by statute. He also ruled that the
contract relied on by defendants, under the second count in the
complaint, was void.
Under these rulings the jury returned a verdict of guilty, and
the defendants took exceptions.

Chwrles .P. Da,qgett, County Attorney, for State.
Louis C. Stearns, for defendants.
SITTING:

vv HITEHousE,

PETERS,

C. J.,

LIBBEY,

El\IERY,

HASKELL,

J J.

HASKELL, J. The defendants were convicted under R. S., c.
57, § § 5 and 6, as amended by the Act of 1885, c. 332, on two
several counts; first, of refusing to receive grain at their gristmill there tendered to be ground; second, of taking excessive
toll. The defendants have exception to the ruling of the court
that they were bound to receive the grists of grain offered, and
grind the same for the toll specified by the statute, and that an
agreement for toll in excess of that fixed by statute would be
no defense.
The case does not show what kind of a mill the defendants
operated, nor whether it was a public or private mill, nor
whether it was a water mill, steam mill onvind mill. It assumes,
however, that it was a grist-mill, used for grinding grain for
the public.
Exceptions must show sufficient facts to make the rnling
erroneous. Reed v. Reed, 70 Maine, 504. In this case,
therefore, if the ruling excepted to he correct, and the statute
under which the conviction was had he constitutional when
applied to any kind of a grist-mill, judgment must be entered
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on the verdict. And it may be assumed that defendants' mill
was a public grist-mill, propelled by a head of water obtained
under authority of the mi11 act, R. S., c. 92.
Assuming the mill to be a public mill, and the statute under
which the conviction was had to be valid, an agreement between
the owner of the grain and the defendants, for toll in excess of
the statute quantity, can he no defense. The act of the defendantti
in taking excessive toll was just as much in defiance and violation
of the statute, when taken by agreement with the owner of the
grist, as if taken without his consent. The defendants' act is
prohibited by the statute. They were required to run their
public mill for statute toll, with equal dispatch for all the patrons
of their mill. They were required to receive grists and grind
them in their turn, without motive for unequal dispatch to those
willing to pay an extra price for it. The taking of usury by
agreement with the borrower of money is analogous. Freedom
from blame on the part of the lender is not a bar to the borrower's
right to recover back the usury. Houghton v. Stowell, 28
Maine, 215. The statute under which the conviction was had
imposes no such condition.
But it i~ stoutly asserted that the statute is unconstitutional
as an invasion of the private right of enjoyment of property.
The mi1l act of Maine applies to a1l water mills; and whether
its validity results from the exercise of eminent domain, as
supposed by many q1ses, Jordan v. Woodard, 40 Maine, 317;
G1·eat .Palls lJffg. CO~ v. Fernald, 47 N. H. 444; Olmstead v.
Ca,np, 33 Conn. 532, and others cited by Gould on vVaters, §
253, and by the Supreme Court in Head v. Anwskeag 1lffr7. Co.
113 U. S., 9, or from the proper regulation of the rights of
riparian owners, so as to best serve the public welfare, having
due regard to the interests of all, as held in Head v. the Amoskeag
Mf.q. Co. supra, and in 1Wurdock v. Stickney, 8 Cush. 113, and
remarked by the Court in Lowell v. Boston, 111 Mass. 466, it
is unnecessary now to consider.
It is conceded by all authorities that the public use of property
hy the individual is within the scope of legislative control. And
it matters not whether the use be authorized by express statute
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or dedicated by the individual proprietor. If it be a public use,
it i~ within the supervi~ion and control of the legislature. The
troublesome question is, whether the use be public. Tyla v.
Beacher, 44 Vt. G48. In most branches of business the public
has an interest. That interest varies according to the surrounding
conditions of the particular business in question. If it he a .
monopoly, the interest of the public to be fairly and conveniently
served is much greater than when the monopoly ends by force of
·wholesome competition. A distin.ction must be made between
a public use aud a use in which the public has an interest. In
the former case, the public may control, because it is a use
within the function of government to establish and maintain.
In the latter case, it is a private enterprise that serves the public
and in which it j:-5 interested to the extent of its necessities and
convenience. The former is clearly within the control of the
legislature, while the latter may not be. Many authorities,
however, go to that extent. Munn v. _Illinois, 94 U. S. 113;
Budd v. New Ym·k, 143 U. S. 517, and cases cited. The
public is int:;erested to be well and reasonably served at the store
of the trade8man, the shop of the mechanic and the office of the
professional mnn, and yet, all these vocations are private. The
goods on sale in the store, material furnished by the mechanic,
and the skill employed by the professional man are the individual
property of eaeh one respectively. Their vocations are exercised for faeir own gain, and they have a right to the fruits of
their own industry without legislative control. It must not he
under8tood that each one may not be properly subjected to
suitable police regulations as to the manner of his business; 2
Kent, 340; but the business cannot be thereby controlled and
the profits to be gained therefrom destroyed, taken a,vay or
limited by the establishment of prices; otherwise we should
have a paternal government that might crush out all individual
liberty, and the declaration of our constitution would become
a:-5 valueless as stubble.
It is conceded by all authorities that common carriers, common
ferries, common roads, common wharves, common telegraphs
and com11101; telephones, etc., and common grist-mills and
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common lumber mills are of that public nature to be put under
public control, whether operated under the authority of charters
from the state, or hy individual enterprise. Each of those cases
is within the function of government to establish and maintain,
and, therefore, to control, by whomsoever exercised. Blafr
v. Owning County, 111 U.S. 363; Head v. A·mo8keag 11ffq.
Go. 113 U. S. ~); Stone v. PaJ'mer'8 Loan and Ttust Go. l lG
U.S. 307; Chicago, Milwaukee & St. Paul Ry. Go. v. 1J1inne80ta, 134 U. S. 418.
Mills for the grinding of grain and for the sawing of lumber
for all comers have been aided or established by the legislature
from the earliest colonial times. Those mills were usually water
mills; but it is of no moment what the propelling power may
be. Burlington v. Beasley, 94 U. S. 310. They have always
been considered so necessary for the existence of the community
that it was proper for government to foster or maintain them ;
and in the absence of government aid, the individual proprietor,
not pretending to serve the public, might maintain such mills
as private mills, free from legislative interference, precisely as
he might maintain a store, shop or other private business; but
when such proprietor makes his mill public, assumes to serve
the public, then he dedicates hi1:, mill to public use and it becomes
a public mill, subject to public regulation and control. He is
not compelled to continue such public use, but so long as he
does, he becomes a public servant and may be regulated hy the
public.
In the present case, the mill must be considered a public mill
and rightfully within legislative control. No suggestion is made
that the statute regulation is unreasonahle, and therefore it is
unimportant to consider whether the reasonableness of the
statute regulation be a legislative or judicial function.
Exception.,;; over1--uled.
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MANUFACTGRERS NATIONAL BANK

vs.
DuDLEY HALL and DUDLEY C. HALL.
Penobscot.

Opinion December 20, 1893.

Insolvency.

Dischm·ge. National Banks. Foreign Creditors. R. S., c. 70.
Acts uf Congress, July 12, 1882, § 4; Aug. 13, 1888.
A discharge in insolvency by a court of insolvency having jurisdiction of the
debtor and creditor, will bar a suit in any other jurisdiction to recover a
debt that was provable in the insolvency court.
A nationul bank is subject to the jurisdiction of the courts of the State in
which it is located, and hence is bound by a decree of the insolvency court
of such State.
See Stetson v. Hall, post, p. 110.

ON REPORT.
This was an action of assumpsit by the plaintiff bank of Boston,
Massachusetts, as holder and owner of the defendants' promissory
note for $5000 payable at any bank in Boston to the order of
Dudley C. Hall, one of the defendants, an<l by him indorsed.
It was dated at Boston, November 6, 1890, and became due
March 6-9, 1891. The action was brought in Penobscot County,
March 10, 1891, and the defendants' real estate in that County
,ms attached on the same day; in Piscataquis County on March
11th, and in Aroostook County, March 12, 1891.
The defendants pleaded a di~charge in bar of the action granted
to them by the Court of Insolvency for the County of Middlesex,
Massachusetts, under proceedings begun in that County, March
27, 1891. The surviving assignee of the defendant, Dudley C.
Hall, both in Maine and Massachusetts, appeared and pleaded
the general issue and for brief statement of defense claimed that
under the proceedings begun in Maine, May 11, 1891, the
attachments in this State were dissolved.
The plaintiff contended that it was not bound by the discharges
granted in Massachusetts; that the attachments in this State
were not dissolved, and that, if for any reason a judgement in
personam could not be rendered, a judgment. in rem should be
given to the plaintiff.
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The arguments of counsel relating to the dissolution of the
attachments, &c., \Vill be. found in the following case of Stetson
v. Hall, p. 110.

Charles P. Stetson, for plaintiff.
The insolvent laws of :.Massachusetts can have no force in this
State. A discharge under them is not a bar to an action in thiR
State. Ogden v. Saundm·s, 12 Wheat. 21:3; Plzmnix Nat.
Bank v. Batchelle1·, 151 Mass. 589.
Plaintiff not a citizen of Massachusetts. Paul v. Vfr,qinia,
8 Wall. 168. U. S. statutes cited by defendants apply only to
actions in U. S. Courts.
Charles H. Bartlett, W. B. Ji'rench, of the Boston bar with
him, for defendants.
Discharges of defendants a bar. Channing v. Riley, 4 Cranch,
C. C. 528; Ballantine v. Goulding, l Cooke's Bank. L. 347;
Potter v. Bl'own, 5 East, 124; Baker v. Wlteaton, 5 Mass. 511;
Watson v. Bourne, 10 Mass. 357; Blanchard v. Rw;sell, 13
Mass. 10; Braynm·d v. 111ar~slwll, 8 Pick. 197; Or;den v.
Saunders, 12 vVheat. 217; Stone v. Tibbetts, 20 Maine, 116;
Felch v. Bugbee, 48 Maine, 9; Clark v. Cousiru-1, G5 Maine,
42.
National banks subject to be hound by State insolvent
laws. Mm·cantile Bank v. New York, 121 U. S. 138-154;
National Bank v. Comrnohwealth, 9 Wall. 3G2; Wait v. Dowling, 94 U.S. 532. Same under bankrupt law of 1867. Bank
v. Hunt, 11 vVallace, 3Hl; Trade,·s Bank v. Oam.pbell, 14
vVall. 87: J.1£e1·clwnts Bank v. Cook, 95 U.S. 342; Grant v.
National Bank, 97 U. S. 80.
The laws of one nation or state will be executed in another where
rights of individuals are concerned when the laws of the foreign
State are not contrary or prejudicial to its interests. Mirio1· v.
Cardwell, 37 Mo. 350, 354; Olivim· v. Townes, 14 Martin (La.),
93-102; Gebhard v. Canada S. Ry. Co. 17 Blatchf. C. C.
41G; Cole v. Lucas, 2 La. Ann. 946-952; Ma1'y v. Brown, ,5 Ln.
Ann. 269 ; Tatum v. lV,·ight, 7 La. Ann. 358 ; Groves v. Nult,
13 La. Ann. 117; Hughes v. lllingender, 14 La. Ann. 52;
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Blanchard v. Russell, 13 Mass. 1-6; Prentiss v. Savage, 13
Mass. 20-24; Tappan v. Poor, 15 Mass. 419-422; Ingmhmn
v. Geyer, 13 Mass. 14G; West Cmnbridge v. Lexington, 1 Pick.
506; Hinds v. Bmzealle, 3 Miss. (2 How.) 837; 1-Wartin v.
Hill, 12 Barb. 631; Kanaga v. Taylor, 7 Ohio St. 134; Grosby
v. Huston, 1 Tex. 203.
SITTING=

PETERS,

C. J.'

vVHITEnousE,. WiswELL,

LIBBEY'

EMERY'

HASKELL,

JJ.

E1"IERY, J.
This action is upon a contract made and to be
performed in Massachusetts. The defendants, residents of that
State, have pleaded in bar a decree of the proper Court of Insolvency in Massachusetts, discharging them from their debts. That
eourt admittedly had jurisdiction of the subject matter and of
the person of the defendants. The proceedings and decree seem
to he regular and to include this deht, although the plaintiff bank
did not appear in the court. If then the plaintiff hank, located
in Massachusetts, was within and subject to the jurisdiction of
the courts of Massachusetts, the decree pleaded is valid and
effectual as a bar. Full faith and credit would he given to it in
Maine. It would bar this action. Stone v. Tibbetts, 2G Maine,
110; Felch v. Bugbee, 48 Maine, 9; Clark v. Cousin8, 65
Maine, 42.
The plaintiff hank, however, is a National Bank, incorporated
solely under the statutes of the United States, and it contends
that henee it is not subject to the jurisdiction of the State Courts
in Massachusetts, and so not hound by their decrees. The
United States statutes do not support this contention. Act of
Cong. July 12, 1882, § 4, and Act of Cong. August 13, 1888,
expressly subject national banks to the jurisdiction of the courts
of the state in which they are located, and forbid the federal
courts exercising any other jurisdiction over them, than such as
they might exercise over State banks, except of course in official
suits. These statutes make the plaintiff bank subject to the
jurisdiction of the courts of Massachusetts. Should it be sued
in one of those courts hy a citizen of Massachusetts, it could not
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remove the suit to the federal courts on the ground of diversity of
citizenship. -1..Vational Bank v. Ooope1·, 120 U. S. 778; Wltittenwre v ..National Bank, 134 U. S. 527.
The plaintiff further contends that, if the decree does bar
its claim to recover a personal judgment, it does not bar the
claim to recover a special judgment against the real estate of the
defendants situated in Maine and attached on the writ. The
' argument is, that the debtors' real estate in Maine cannot be disposed of by the Massachusetts court even for distribution among
their creditors; that such real estate remains the property of
the debtors after the conclusion of the insolvency proceedings,
and hence should be subject to seizure hy their non-participating
creditors upon process from the courts of Maine. There is force
in the argument, but the decree of the Massachusetts court has
full effect upon the parties even when they come into Maine.
Its effect is not merely to bar actions against the persons of the
defendants, but is to discharge the debt and deprive it of all legal
obligation. It prevents any recognition of the debt by the
courts without a new promise. It prevents a recovery of any
judgment founded on the contract declared on in this action.
White v. Gushing, 30 Maine, 2G9; Even-:tt v. IIenderson, 150
Mass. 411.
Plaintiff nonsuit.

GEORGE STETSON

vs.

Penobscot.

DUDLEY HALL

and

DunLEY

C.

HALL.

Opinion December 20, 1893.

Insol1.:ency. Attachments. R. S., c. 70, § 33; Stat. 1891, c. 109.
By R. S., c. 70, § 33, attachments made within four months of the filing ofa
petition in insolvency are dissolved by the assignment.
Chapter 109 of the Statutes (,f 1891, authorizing insolvency proceedings against
non residents, does not affect contracts made before its passage.
The property of a non-resident debtor was attached in this State by a resident
creditor prior to the passage of the above statute. The assignee, appointed
under insolvency proceedings begun thereafter, appeared in the action and
pleaded the proceedings in dissolution of the attachment. The attaching
creditor was not a party to the proceedings in insolvency. Held; that the
question of the dissolution of the attachment did not arise for determination
in this action.
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ON REPORT.

This was an action of assumpsit brought by the plaintiff, a
resident of Bangor, Penobscot County, against the defendants,
residents of Medford, Massachusetts, upon their promissory note
for $10,000, dated Boston, September G, 1890, payable to the
order of the defendant, Dudley C. Hall, and by him indorsed.
It fell due March 6-9, 1891; and the writ is dated March 10,
1891, on which day nn attachment of real estate in Penobscot
County, was made. An attachment of real estate in Piscataquis
County was made March 11, and in Aroostook County, March
12, 1891.
After the bringing this action, the insolvent law of this State
was amended by an act approved March 2 7, 18 91, being chap.
109 of the statutes of 1891, hy which proceedings were authorized against a non-resident debtor, in the county where he may
have· real or personal estate. Under the hnv, as thus amended,
the creditors, but not including the plaintiff, filed a petition in
insolvency, on May 11, 1891, agaim;t the defendant, Dudley C.
Hall, in Penobscot County, and after due proceedings, an
assignment was made to George vV. Chipman and William C.
Haskins, assignees.
Said Chipman, surviving assignee of said Dudley C. Hall,
appeared by leave of court, and pleaded the general issue; and
for brief statement of. further defense, alleged
that the attach'men ts made on the plaintiff's writ were dissolved by the
proceedings in insolvency, which had been instituted within
four months of the filing of the petition in insolvency.
It was not contended in defense of the action that the discharges granted the defendants by the court of insolvency in
:Massachusetts, under proceedings begun March 27, 1891, in
Middlesex County, were a bar to this action; but the as:-;ignee
claimed that the attachments of the plaintiff were dissolved. and
that the property attached should be held hy him as assignee,
free and clear of such attachment.-:.
This case was argued at the same time together with the
preceding case, Manufactu1·ers ..LVational Bank v. Hall, ante p.
107.
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Chades P. Stetson, for plaintiff.
The act of Mareh 27, 1891, cannot affect this action, and the
attachments made March 10, 1891. Denny v. Bennett, 128 U.
S. 489, p. 494; Owen v. Roberts, 81 Maine, 439; _1lfacNi'clwl
v. Spence, 83 Maine, 87; Deake, Applt., 80 Maine, 50, p. 55;
R. S.,c. l, § 5.
As to the effect of the proceedings, &c., in insolvency in
Massachusetts, upon the two actions here, counsel argued that
they do not reach land situate in another Stttte, and that a
creditor ·will not be disturbed in his attachments of such land.
Chipman v. ~fanfrs. Nat. Bank, 156 Mass. 14 7 ; Osborn v.
Arlam,s, 18 Pick., 247; Blake v. Williams, G Pick., 285, p.
306; South Boston Iron Co. v. Boston, &c. Works, 51 .Maine,
585.
By the attachments made here before commencement of proceedings in Massachusetts, plaintiff obtained a vested right in
the real estate attached. They would not be dissolved by a
discharge granted under insolvent laws of Massachusetts. _,___7Vason
v. I-lobbs, 75 Maine, 39G; -1Iussey v. Danforth, 77 1foine, 17.
Massachusetts statutes have no force to dissolve attachments
here, and cannot affect attachments of lands in this State.
Clto.1'les H. Bm·tlett, W. B. Clarke, of the Boston bar with
him, for defendants.
Attachments dissolved : R. S., c. 70, § 33 •; JVright v. Huntress.
77 Maine, 179.
Act of March 27, 18D 1, applies to existing attachments, and
does not impair a vested right. Ex parte Poster, 2 Story, 131,
145 ; Coffin v. Rich, 45 :Maine, 507 - 51~; Kingley v. Coiu,iru,,
47 Maine, Hl, and cases; IIarrison v. Sterry, 5 Cranch, 289299; Baldwin v. Buswell, 52 Vt. 57; Ililborn v. Lyman, G
Met. 299, and cases; Blount v. Windley, 9,5 U. S. 424; Cur-•
tis v. Whitney, 80 U. S. 513. Retroactive as to remedy.
Ber1·y v. Clary, 77 Maine, 482; Drake Att. (ith Ed. § 412;
Myers' Vested Rights, § 1145; Frost v. Illsley, 54 Maine, 3,51
and cases; Westemian v. Westerman, 25 Ohio, 500-507.
SITTING:

PETERS,

C. J.,
,JJ.

,VHITEHOUsE, WISWELL,

LIBBEY,

EMERY,

HASKELL,
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Within four months after thhi action was begun,
one of the defendants, a resident of Massachusetts, was adjudged
an insolvent debtor, by the Court of Insolvency for Penobscot
County, upon the petition of his creditors, under Ch. 109, Pub.
Laws of 18})1, authorizing insolvency proceedings against nonresidents. The plaintiff was not a party to any of these
proceedings.
The act of 1891, which alone authorized insolvency proceedings against this defendant, was enacted after this debt was
contracted, and after this action was begun. The defendants
have appeared in the aetion after acknowledging notice according
to the order of court, but they make no defense by plea or
otherwise. The plaintiff is therefore entitled to judgment against
them. Schwartz v. Drinkwater, 70 Maine, 409; Ross v. Tozie1',
78 Maine, 312.
But the assignee of the insolvent defendant also appeared by
leave of court, and pleaded the above adjudication of insolvency,
not in bar of the action so much as in dissolution of the attachment of his insolvent assignor's real estate. The question of
the effect of the proceedings in insolvency upon the attachment
does not, of course, arise in this action, and we must decline to
consider it. We have no authority to determine it. The parties
or their privies can litigate that question again, whatever opinion
we might express here. No judicial opinion should he expressed upon a question of such importance, until the question
is regularly presented in such a wuy that the opinion will be
authoritative.
Defendants defaulted.
EMERY,

ABBIE E. C.

'\VmGHT

Waldo.

vs.

HARTWELL

L. V{ ooncocK and others.

Opinion December 20, 1893.

Water Companies.

Easeinent. Exclusive Possession. Ice. Trover.
Special Laws, 1887, c. 94.
A water company having by authority of its charter taken, as for public usej,
land and the water of a stream flowing through it for the purpose of obtaining· a sufficient supply of water and for the construction of reservoirs, is
VOL. LXXXVI.
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entitled to the exclusive possession of' such land and to the enjoyment of
such riparian rights as appertain to the laud.
The original owner cannot maintain an action against any person for taking
ice from the stream flowing through such land, as such taking is no injury
to the reversion.
()~ REPORT.

This was an action of trover for the conversion of a quantity
of ice.
The defendants admitted the taking and conversion but justify
under a contract with the Belfast )Yater Company.
The vVater Company, by authority granted by its charter,
took and flowed lands of the plaintiff lying upon Little R1ver in
Northport for the purpose of obtaining a water supply for the
city of Belfast. The ice in controversy was taken from the
waters of the pond so flowed which covered the plaintiff's land
so taken and flowed, and the right to take the ice in question
was sold, at an agreed price per ton, by the "\,Vater Company to
the defendants by whom it was harvested and sold.
The question to be determined was whether the ice when it
was formed belonged to the plaintiff or to the Water Company.

Wm. H. Fogler, and Win. P. Tlwmpson, for plaintiff.
John C. Comnbs, Joseph William,son and W . .ill. Payson, for
defendants.
S1TTIXG: PETERS,
VVHITEHOUSE,

C. J.,

WALTON, EMERY, FOSTER, HASKELL,

J,J.

EMERY, J.
The Belfast Water Company was incorporated by
eh. 84 of Special Acts of 1887, 11 for the purpose of furnishing
to the people of Belfast a supply of pure water for domestic,
mechanical and manufacturing purposes, and to the city of Belfast, water for the extinguishment of fires and other public uses.''
To effect these purposes, the company was authorized by its
charter to 11 take as for public uses any real estate or easement
therein, including the water of any ponds, streams, springs, or
:trtesian wells, necessary for obtaining a sufficient supply of
water, for the construction of reservoirs, and the laying of pipes,"
&c. It was also authorized to 11 erect and maintain all necessary
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dams, reservoirs, stand-pipes and hydrants." Under this charter
the company took from various owners, in the manner provided
in the charter, and for the purposes therein named, a strip of
land on each side of a stream called Little River in Northport.
The land taken extended from near the mouth of the stream up.
both sides of the stream some two thousand feet, more or less, and
included upland on each side of the stream, and the flats and the•
land under the stream. The company also in the same way
condemned 11 the water of the stream."
A section of this strip of land was taken from the plaintiff out
of a larger parcel of land belonging to her. The section taken
from her was about one hundred feet wide including upland,
the flats and the land under the stream to the middle line of the
stream. The tides of the sea flowed at highwater up this stream
past the plaintiff's land, hut ebbed entirely out at low water·
leaving only the fresh water stream. The plaintiff sought for, and,
obtained payment of her damages for this taking of her land.
The company afterward built a dam across the stream below:
the land taken from the plaintiff, hy which dam an artificial poncl,
of fresh water was formed, and the inflow of the salt water was
prevented. From this pond, the water was pumped into the•
company's pipes to supply the people and the city. Ice was cut
and removed by persons in the employ of the company, fron1.c
that part of the artificial pond over the strip of land taken fro1rn
the plaintiff. For this removal of ice, this action of trover was.
begun by the plaintiff, and is brought to the law court on report..
The plaintiff, before the condemnation of her land, had no
property in the water of the stream either in its liquid or frozen
state. Her rights in either kind of water were simply those of an
ordinary riparian owner, to take of the water, as it flowed past or
rested upon her land, such limited quantity us would not appreciably diminish the flow or supply to the riparian owners below.
In the absence of modifying deeds or contracts, this riparian
right is annexed to the possession of the land, and belongs to
and may be exercised by the tenant in possession, however small
his estate, even if he be tenant at will only. It is evident, there-
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fore, that if the company after condemnation, became the tenant
in possession of this strip, and had the right of exclusive posses~ion, then this action cannot be maintained, as there was no
injury to the reversionary interest. "\Ve think the company did
become at least a tenant iQ. possession and has the right of exclusive possession so long as it occupies the strip for the purposes
for which the land and water were taken.
The plaintiff urges that her remaining rights in the land and
water are equal and similar to those of a riparian owner whose
land is flowed under the Mill Act and she confidently cites
Stevens v. I1elley. 78 Maine, 445. There is, however, a manL
fest differenee between the two cases and the two situations.
Under the Mill Act, the mill owner is not authorized to take
land, nor does he assume to take land. He is merely authorized
to flow the land, and that is all he assumes to do. The land
owner retains his possession, and with it all his riparian rights,
except the right to have the water flow from his land llS freely
as it naturally would. The flowing of his land puts no other
restraint upon his use of the water.
The plaintiff again likens her right to that of a land owner, over
whose land a highway has been laid out. She cites many cases
mustrative of that right. Here again the difference is plainly
seen. "\Vhen a road is located, the land is not 11 taken" in the
technical sense of that term. No authority is given any person
or corporation to 11 take '' land for a highway. The highway is
located or "laid out" over the land directly by public authority.
Such laying out is simply imposing a public casement upon the
land. The public acquire only the right of passage, with the
incidental right of facilitating that passage by constructing and
keeping in repair a road within the lines of the location. The
exercise of this right by the public does not ordinarily require
the continual and exclusive occupation of the entire width of the
location, hence the land owner retains such rights of possession,
as the public does not need.
The Belfast Water Company is required by its charter to furnish the city and people of Belfast with an abundant supply of
pure water, at all seasons. It mu::-;t care for the quality, as well
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as the quantity of water to be supplied. It must, therefore,
provide large reservoirs for the storage of water, and must guard
the water in them against all danger of contamination. It has mude
a reservoir oflarge extent by taking land for a long distance under
and on both sides of Little River and by building a darn near
its mouth. This reservoir it must maintain, control and guard at
all times, so as to preserve the quantity and purity of the water. To
do this, requires in the company the right of exclusive possession
of all the land under and about the pond, or reservoir, -of all
the land taken. It must have the right to keep every person
away from the water and the reservoir. City of Reaclinr7 Y.
Davis, 153 Pa. St. 360, ( 2H Atl. Rep. G2.) The riparian rights
which the plaintiff insists that she retain~ are the very rights
the company most needs to effectuate the purposes of its charter.
They are the rights which the company sought for in selecting
the land taken. It is to be presumed that the value of these
attendant riparian rights was considered in the appraisal of the
damages and was included in the award. ~Ham, v. 8alem, 100
Mass. 350. By its condemnation of this land, the company has
paid for and obtained not the fee perhaps, hut certainly something more than a mere easement in the land. It has acquired
the right of exclusive occupation and with this all the attendant
riparian rights for such time as it holds the land under its
charter.
The rights of a water company in land taken for the purposes
of its charter are analogous to those of a railroad company in
land taken for its railroad. The rights of the latter to the
exclusive possession of such land are satisfactorily expounded
in Hayden v. Skilling!'.5, 78 Maine, 413; Lander v. Batlt, 85
Maine, 141; and in Pierce v. B. & L. R.R. 141 Mass. 481 .. These
cases will shed light upon the question which has been considered here.
It follows that the plaintiff cannot maintain this action.
Plai·nt(lf nonsuit.
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and another,

vs.
MAUTHA

·waldo.

E.

}fcGINNISS.

Opinion December 20, 1893.

Co-tenants. Disseizin. R. S., c. 95, § 5.
An occupation of the common land by one co-tenant openly, notoriously, continuously and exclusively for more than twenty years is not of itself even
prirna facie evidence that the occupation is adverse to the other co-tenants.
For such an occupation to work a disscizin of the other co-tenants they must
have been actually ousted or excluded.
ON MOTION.

This was an action on the case in the nature of waste under
R. S., c. ~l5, § 5, to recover three times the damage alleged to
have been done hy the defendant in cutting wood and lumber
on a certain four acre lot described in the plaintiff's declaration.
The plaintiffs claimed that they and the defendant are tenants
in common of the premises.
The defendant pleaded the general issue and set up title by
disscizin in a brief statement of further defense.
The jury returned a verdict for the defendant, and the plaintiffs
moved to set it aside because it was against the weight of evidence
and again::,t the law.
Other facts are stated in the opinion.

Jos. Williarru;on and Son, for plaintiffs.
Wm. P. Tlwmpson, for defendant.
SITTING: PETERS,

C. J., ""\V ALTON, E.irnRY, FosTI<:R,

HASKELL,

J,J.
EMERY., ,J.
This is a statute aetion (R. S., ch. ~5, sec. 5)
hy one tenant in common of an undivided tract of land, against
a co-tenant for cutting trees upon the ]and, without giving
previous notice. The defend:mt claims to have disseized the
plaintiff and thus to have acquired a title to the whole traet by
an adverse possession for more than twenty years.
There is a manifest difference in character between the
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possession of a stranger and that of a co-tenant. A stra~ger
has no right of possession. His occupation, therefore, would be
in itself some evidence of an adverse claim, at least in the absence
of any evidence of license. A land mvner seeing indications
of occupation by a stranger, would he on his guard against the
nature of the stranger's claim. A co-tenant on the other hand,
has full right of possession of the whole undivided land. His
occupation therefore would not be the slightest evidence of any
adverse claim. It would be presumed to be in accordance with
his right as part owner. A tenant in common seeing indications
of occupation by a co-tenant, would have no reason to apprehend
a denial of his own equal right.
As between co-tenants, evidence of long-continued, visible,
unintermpted and even exclusive occupation by one co-tenant,
is not enough to bar the rights of the other co-tenants. There
must be evidence fmm which an ouster, a putting out and a
keeping out, of the other co-tenants, can be inferred.
This was a small tract of land only about four acres in extent.
It was unequally divided by a small stream of water, leaving
about three quarters of an acre on the east side, and three acres
or more on the west side. Neither parcel had been enclosed
by fences. The defendant and her predecessors in title had
paid the taxes on the whole lot. They had cleared the east
side parcel, and taken the grass annually for their own use.
The west side pnrcc1, the larger parcel, was covered with a
growth of wood and small timber. On this west side, the
defendant and her predecessors had cut wood and hoop-poles
in small quantities from time to time. They had also occasionally
cut small timber and at one time some pump sticks. They did
not cut any large quantity at any one time, until the occasion
of bringing this snit. This parcel does not appear to adjoin
the homestead of the defendant nor to be a part of her farm.
vVhatever may he the case as to land on the east side of the
stream, the defendant clearly has not shown by the above
evidence an ouster of the plaintiff from the west side, where
the cutting complained of was done. Thornton v. York Bank,
45 Maine, 158; HU<bwn v. Ooe, 79 Maine, 93, 94.
ll!lotion sustained. __,_Vew trial gmntecl.
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JOHN C. SMALL, and others, EXECUTORS, rn equity,
V8,

HARRIET C. JosE, and others.
Cumberland.

Opinion December 20, 1893.

Life In,mrance. BeneJiciaries. Widow. Grandchildren. Will.
In 1870 the insured took out a policy of life insurance payable to his legal representatives, "for the benefit of his widow, if any, and his then surviving
children in equal shares to each." At his death in 1892, he left a widow, by
a second marriage, one daughter, and a grand-daughter, the child of another
deceased daughter. Held; that the widow and surviving daughter took one
half each of the policy; and that the grand-daughter was not a beneficiary
within the meaning of the policy.
A policy of life insurance payable to the legal representatives of the insured,
"for the express benefit" of his wife and two daughters. is presumed to go
to the three beneficiaries in equal parts to each; and their rights as such
become vested and transmissible upon the issuance of the policy.
At the time of the death of the insured, the only surviving beneficiary was a
daughter, who was also sole legatee under the will or the mother. Held;
that the daughter took one third in her own right, and one third also as
legatee; that the remaining third belongs to the heir of the other deceased
daughter.
The statutes of this State make special provisions for the distribution of money
derived from life insurance. 'fo change such distribution by will, the testator must make specific expression of such intention. Held; that these
statutes do not affect insurance vested in, or derived by the testator, as a
beneficiary under a policy upon the life of a third person. Such rights will
pass by will without special designation.
Hathaway v. Sherman, GI Maine, 466, distinguished.

ON IlEPORT.
This was a hill in equity, in the nature of a bill of interpleader,
brought hy the executors of the will of the late Horatio N.
Jose, of Portland, to determine the construction of two policies
of insurance in force upon the life of Mr. Jose, at the time of
his death, and the legal rights of the opposing claimants to the
insurance moneys received by the executors. The case wat-i
reported to the law court, and heard on bill and several answers.
The facts were not in dispute, and are stated in the opinion.

Edward 1.tl. Rand, for Harriet C. Jose, widow, and Helen J.
Pierce, daughter.
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Sy,nonds, Snow and Cook, for Gwendolyn Cummings, and
her guardian, Lincoln C. Cummings.
The ,Yord, ''children," is equivalent to issue, and may include
children and grandchildren, alike, even in deeds and wills.
Bmy v. Pullen, 84 Maine, 188; Stetson v. Eastman, Id. 3HG,
37H; Q.c.;_qood v. Lovering, 33 Maine, 4G4. Policies of life
insurance for the benefit of a man's family should he so construed. Robinson v. Duvall, (Ky. 1881,) cited in 12 L. & E.
Rep. 4GG; Jvlw·tin v . ./Etna L. Ins. Co. 73 Maine, 2,5; Conn.
J.11. L. Ins. Co. v. Fish, 5H N. H. 12G; Cont-inental L. Ins.
Co. v. Palmer, 42 Conn. (>0. The phrase, "then surviving
children," should he construed as referring to branches of the
family, and not to individuals. Cooper v. J.lfcDonald, L. R.
16 Eq. 258 ; Waite v. Littlewood, L. R., 8 Chan. App. 70 ;
Clwr-ch v. Tyacke, 12 Ch. Div. 205.
The will of Nancy B .•Jose, not sufficiently explicit to effect
a bequest to her daughter, Mrs. Peirce, of the amount to he
realized from the second policy. IIathaway v. Sherman, GI
Maine, 4GG; Blouin v. Phaneuf, 81 Maine, 17G; Harnilton v.
J.11cQuillan, 82 Maine, 204. Beneficiaries named in the policy
tnke a vested interest. Pingrey v . .1.Vat. L. Ins. Co. 144 Mass.
381, and cases cited; IIull v. II11ll, 62 How. Pr. 100.
SITTING : PETERS,

C. ~T.'

,v ALTON' EMERY' FOSTER,

HASKELL,

J.J.
EMERY, .J.
The complainants as executors of the will of
Horatio N. Jose, deceased, have received the amount of two
life insurance policies, issued to Mr. lose, and they now ask
how they shall divide the amounts among the beneficiaries named
in the policies.
I. In the policy issued hy the New England Mutual Life
Insurance Company, for $10,000, the insurance was expreHsed
to he payable to his executors, ''for the benefit of his widow, if
any, and his then surviving children, in equal shares to each."
At the date of the policy Mr. Jo_se had a wife, (Nancy) and
two children only, Helen and Jessica. The wife, Nancy, died
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and Mr. ,Jose married the respondent, Harriet, as his second
wife. The daughter, ,Jessica, died before her father, and left
one child, the respondent, Gwendolyn. At the death of Mr.
Jose, therefore, he left a widow, Harriet, one surviving child,
Helen, and one grand-daughter, Gwendolyn, by his prior
deceased child, Jessica.
Reading the words of the policy in their ordinary sense, the
insurance was for the benefit of his widow, Harriet, who survived him, and his daughter, Helen, the only child of his,
surviving him, in e<]ual shares to each. The right of the widow,
Harriet, to some share is not seriously contested, but it is vigorously urged, that the grand-daughter, Gwendolyn, is entitled
to one third, in the right of her mother, Jessica, the prior
deceased daughter of Mr. Jose. It is argued that the word,
!! children," may he equivalent to !! issue," an<l include grandchildren, and still lnter descendants.
There are cases, where the other words of the instrument,
and the circum:::-;tances of the party executing it, make it apparent that he meant by the word, !! children," to include
grand-children. In such cases, where the meaning- is thus made
clear, the courts have recognized it. Grand-children, however,
will not be considered as included in the term children, unlcs~
such intention is clearly expressed. Osgoud v. Love1·ing, 33
:Maine, 469. In this ease there are no such words or circumstances. On the contrary, the significant words, !~then surviving,"
,vere placed immediately before the ,yord, !! children." If the
intent was to include the grand-children by a deceased child,
then the prefixed words were superfluous. The words quoted
from the policy, plainly refer to the direct offi,pring and not to
grand-children, or later descendants.
As t"o this policy, the only beneficiaries at Mr. Jo~e's death
were the widow, Harriet, and his only surviving child, Helen.
Each of these is entitled to receive one half of the $10,000,
received from the New England Mutual Life Immrance Company.
II. In the policy issued by the Massachusetts Mutual Life
Insurance Company, for $400, the insurance was expressed to
be payable to Mr. Jose's executors after his death, and ,vas
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expressed to be, 11 for the express benefit of Nancy B., Helen
M. and Jessica H., wife and children of the said Horatio N.
Jose.'' At the date of the policy, Mr. Jose had a wife, Nancy
B., and two children, Helen M. and ,Jessica H., the three
persons named in the policy. His ·wife, X ancy B., and his
daughter, Jessica H. died before him, so that at the time of his
mvn death the only surviving person named as beneficiary in
the policy was Helen l\L
The executors make no claim that the death of Nancy B.,
the wil'e, and of Jessica, the daughter, before the death of Mr.
Jose, operated to turn their shares into his estate, to he disposed
of under his will. Helen .M., the survivor, now claims, (1st)
the whole sum, as the only surviving beneficiary, on the ground
of her survivorship ; ( 2d) ( if her first claim is overruled,) one
third in her own right, and another third, (her mother's share,)
as the sole legatee under her mother's will, duly probate<l.
The hw,band and daughter, (the one as legatee, and the other
a:5 heir,) of Jessica, deceased, claim one third as Jessica's share,
and also one half of Nancy B., the mother's share, on the ground
that her share was not capable of being devised but fell to the
shares of the other two beneficiaries upon her death.
The presumption naturally is, that the original beneficiaries
were to take equal share:::,, one third to each. This presumption
is not disputed by any of the parties. There is nothing in the
languuge of the policy indicating any intention that the surviving beneficiaries should succeed to the shares of the deceased
beneficiaries. The executors make no claim that the shares of
those deceased before Mr. Jose lapse to his e~tate. Where
then do they go?
If Mr. Jose had placed $400, or securites for that amount,
in the hands of trustees, for the benefit of his wife and two
children, to be turned over to them, or to his executors, for
them upon his decease, the dght of each beneficiary therein
would at once become a vested right, capable of transmission,
at least, in equity, and 80 firmly vested that even Mr. Jose
could not have taken it from them. I{eI{ewich v. Manning,
1 De G., M. & G., 179; Stone v. Hackett, 12 Gray, 227.
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,vhat Mr. Jose did do, was to contract with the life insurance
company, to pay over that sum to his executors upon his death,
for the benefit of his wife and children. He only varied the
mode of providing a fund for the beneficiaries. Their right to
the fund as vested, will be recognized in equity, as readily in
the actual case, as in the supposed case. National Life Insurance Company v. Haley, 78 Maine, 2G8.
A few cases will sufficiently illustrate the principle. In Life
Insurance Com.pany v. Baldwin, 15 R. I., lOG, one Fifield
procured an insurance upon his life, payable to his executors
for the benefit of his wife and children. The wife joined in an
assignment of the policy, and died before her husband. IIPld,
that her right vested on the issuance of the policy, and passed
by her assignment to her assignee. In Harley v. 11eist, 8G
Ind. 19G, ( 44 Am. Rep. 285,) one Snyder insured his life for
the benefit of his wife., She died before her husband, without
disposing of her right under the policy. Held, that the administrator upon the wife's estate, was entitled to the insurance
money. The opinion of the Indiana Court considers at length,
with many citations of authorities, the transmissibility of such
a right. See also, Hoolce1· v. Sugg, 11 Am. St. Rep. 717, and
notes. Bliss on Life Insurance, § 318.
vVe think it clear, both upon principle und authority, that the
right of each beneficiary in this case became vested and transmissible upon the issuance of the policy.
The counsel for Gwendolyn, the daughter of ,Jes~ica, further
contends, however, that the share of Nancy B. did not pass by
her will to Helen M. because not specifically named therein. The
language in the will is 11 all the estate, real, personal and mixed."
The testatrix evidently meant all kin<ls of rights that were transmissible. The cases in which a special designation has heen
held necessary to di:::ipose of life insurance money by vvill are
those of wills by the assured himself. In such cases the statute
makes special provision for the distribution of such money and
if the assured wishes by will to change such disposition, it has
been held he should make specific expression of such intention.
Hathaway v. Sherman, 61 Maine, 4GG. The will we are con-
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sidering here, is not that of the assured, Horatio N. Jose, but
that of Nancy B. Jose, the beneficiary. No such statute affects
her will. Her right under this policy passed by her will to her
daughter Helen.
The result is that Helen M. is entitled to two thirds and
· Gwendolyn is entitled to one third of the four hundred dollars
received from the Massachusetts Mutual Life Insurance Company.
No order is made about costs. The executors can charge
theirs to the estate of Mr. Jose and be allowed the same in their
accounts.
Case remanded for decree in accordance with this
opinion.

JOHN J. RY AN vs. CITY OF LEWISTON.
Androscoggin.

Opinjon December 20, 1893.

Office. City Council of Lewiston. Fire Department. Spec. Act, 1891, c. 51.
Membership in the city council of the city of Lewiston is not a statute cause
for the removal of a permanent assistant engiueer in the Lewiston fire
department by the board of fire commissioners.
Such membership is not incompatible with the office of permanent assistant
engineer.

ON EXCEPTIONS.
The case is stated in the opinion.

Frank L. Noble, for plaintiff.
F. A. Morey, city solicitor, for defendants.
SITTING: PETERS,
\YHITEHOUSE, ,TJ.

C. J.,

EMERY,

FOSTER,

HASKELL,

EMERY, J. This is an action of assumpsit in whjch the plaintiff seeks to recover his salary as assistant engineer of Lewiston
subsequent to June 9, 1892.
The plaintiff was legally appointed permanent assistant engineer in the Lewiston Fire Department by the Board of Fire
Commissioners of said city, December 12, 1891. He was elected
a member of the City Council of Lewiston at the municipal
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election in the spring of 1892. While he was such member of
the City Council, the Board of Fire Commissi01wrs undertook to
remove him from his office of assistant engineer, June 9, 1892.
No cause for such attempted removal is stated, hut inferentially
it was the supposed incompatibility of the two offices. The
question presented is, whether the plaintiff lost his office of
permanent assistant e.ngineer, on or before June 9, 1892.
I. The statute under which the Fire Commissioners assumed
to act ( special acts of 18lJ 1, chap. 51) forbade the removal of
the permanent assistant engineer ~1 unless for inefficiency or other
causes detrimental to the [ fire J department." It is not stated
in the case how the plaintiff's membership of the City Council
made him inefficient as an engineer, nor how it was detrimental
to the fire department. There is nothing in the nature of the
offices to indicate such a result as probable. \Ve do not
see how it would ensue. W"" e must, therefore, hold that the mere
fact of the plaintiff's membership in the City Council docs not
constitute a statute cause for his removal from the office of assititant
engineer, and hence that the attempted removal vnts ineffectual.
The power of the court to determine the sufficiency of alleg<>d
causes for removal from office is well settled. Andrews v. [{fog,
77 Maine, 23D, and cases there cited.
II. It is urged that by accepting the office of councilman,
the plaintiff vacated the office of assistant engineer, the two
offices being incompatible. No statute is cited declaring them to
be incompatible. The defendant, however, cites the following
city ordinance of Lewiston, Chap. 26, § l.
~~No person, while a member of the City Council of Le,viston,
shall be eligible to or allowed to hold any salaried office under
the City Council, or either hoard of said Council."
"½Taiving the question whether the City Council has the power
to effectually ordain who shall be eligible, or ineligible to any
city office, it is not at all clear that the assistant engineer holds
that office under the City Council. The Council did not create
the office ; nor did it appoint him to the office ; nor can it remove
him from the office. These powers are vested in the Fire Commissioners. The City Council can fix the salary upon the
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recommendation of the Fire Commissioners hut can do nothing
more. The legislature fixes the salaries of all the State officers,
but very few of them hold their office under the legislature.
The presiding justice ruled that the plaintiff had neither
vacated, nor been removed from his office of assistant engineer.
This ruling was obviously correct.
Exceptions oven·uled.

LIME RocK RAILROAD C011rANY

Knox.
Railroads.

Location.

vs.

Lucy

C.

FARNSWORTH.

Opinion December 20, 18~)3.
Land.

Description. Damages. R. S., c. 1, § 6, cl. X;
c. 51, §§ 14, 19.
A railroad company in taking by statute authority a strip of land for the location, construction, repair and convenient use of its road, thereby takes all
the marble or limerock upon or under the surface of such strip.
If such marble ()r limerock is owned separately from the ownership of the rest
of the land, the railroad company can maintain a petition for the assessment
of the damages that the owner of the marble or limerock has sustaincll from
such taking.
Of the description of the property so taken.
AmrnED STATEMENT.

This was an appeal by the defendant from an award of
damages made by the County Commissioners upon the petition
of the Lime Rock Railroad Company who had taken her property
within its location. In the court below the parties stated their
case as follows : 'The petitioners, the Lime Rock Railroad Company. in their
petition set forth that said railroad, as located by its several
loeations, aforesaid, includes within its location the following
described real estate situate in said Rockland, viz :-a strip ofland
four rods wide, being two rods on either side of and parallel
,vith the centre line of the Lime Rock Railroad, on the Engine
Quarry Branch, so called, and running from land of the Cobb
Lime Co., formerly of Susan Singhi, on the Northeast to land of
Cobb Lime Co., formerly of ,John H. Adams on the Southwest;
that said land is necessary for the purposes and uses of said
Lime Rock Railroad and said Lime Rock Railroad Company
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have taken the same for the location, construction, repair and
convenient use of its road as for public u.5es, and all the materials
in and upon it in accordance with the provisions of its charter
and the statutes of this State in such cases made and provided;
that when said location was filed and approved, the limerock
and minerals in the. above-described land was owned by Lucy
C. Farnsworth of Rockland; that the Lime Rock Railroad
Company have settled with the owners of the soil for the damage
occasioned by crossing said land as aforesaid, and prays that
the county commissioners will estimate and assess the damage
to which the above-named Lucy C. Farnsworth is entitled by
reason of the taking hy your petitioner, of said real estate to
be paid to the said Lucy C. Farnsworth hy your petitioner."
''It is admitted th.it the Lime Rock Railroad Company is
legally authorized and empowered to take and hold land for the
purposes above mentioned; that its lines of railroad are legally
located, accepted and recorded.
"It is admitted that Philip Ulmer in 1813 conveyed to Andrev.r
Ulmer, 'all the marble or limerock' which is ·within the Jot of
land, over which the road is located, - this conveyance being
separate and distinct from that of the soil ; that the title of
Andrew Ulmer, under this deed, through several mesne conveyances, was, at the time of the taking by the railroad company,
in Lucy C. Farnsworth ; also that the title to the soil has come
down from Philip Ulmer, through various channels, until it
reached the owner at the time of the taking by the railroad
company, with which owners the railroad company has settled
for the damages caused by such taking.
"It is admitted that no marble or limerock, within the location
afo11esaid, was actually taken or used for the construction of the
railroad and that it is not known that there is any marble or
limerock within the land taken for such location, - there being
none on the surface of the earth, though valuable quarries have
been opened in the immediate vicinity of said location.
"At the time of the hearing: on said petition, before the county
commissioners, Lucy C. Farnsworth filed with them a motion
to dismiss the proceedings for the following alleged reasons : -
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'' 1st. Because said petition does not allege or set forth that
any land or lands of Lucy C. Farnsworth have been. taken or
used by said railroad company.
'' 2nd. Because the petition aforesaid alleges that the land for
the right of way described in said petition has been purchased
or settled for by said railroad company.
"3d. Because the statute confers no right or authority on
railroad corporations to appropriate or take limerock or other
minerals separate from lands or soil; nor does it confer upon
.hoards of county commissioners jurisdiction to a~sess damages
therefor.
"4th. Because said petition does not set forth that any of the
limerock and minerals therein mentioned has in fact been taken
or appropriated by said railroad company ...
'' If upon the foregoing statement of facts, the petition for
assessment of damages aforesaid can be sustained, and damages
legally assessed, the petition and appeal is to stand for trial,
otherwise the petition is to be dismissed with costs for the
appellant."

O. E. and A. S. Littlefield, for plaintiff.
Mortland and Johnson, for defendant.
There is no statute authorizing the taking of minerals alone
for public purposes; neither can they be lawfully incumbered
except in connection with the taking of land. Mills, Em.
Domain, 52; Blake v. Rich, 34 N. H. 282; Woodruff v. Neal,
28 Conn. 165; Barclay v. Howell, 6 Pet. 498. Can be acquired
only by purchase. 1 Reclf. Rys. 2H5. Where it is necessary to
excavate, the authol'.ities may remove, but not use such materfals.
Smith v. Rome, 19 Geo. 89; Adams v. Emerson, 6 Pick. 5G;
Overrnan v. May, 35 Iowa, 89, and cases supra. There has
been no taking of limerock - none used in construction. Railroads cannot' take as for public uses, limerock, or other minerals,
that are owned separately and distinctly from the soil. Statute
to be construed strictly. Company has already acquired all the
rights possible under the statute. Taking must be in a physical
LXXXVI.
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sense, Sedg. Stat. Law, 454-5, not by separate proceeding.
Eaton v. R. R. 51 N. H. 504.
The location and maintenance of this railroad over a deposit
of a valuable vein of limerock would injure the owner exceedingly, and the aumages, if any could he awarded, would he
great. If on the other hand, no limerock in fact was there, or
if any, that of a poor quality, then the damages, if any, would
he nominal. But how would the board of county commissioners
ascertain the facts necessary to enable them to_ make a just, or
any estimation of the damages, if any? Shall they he required.
to dig down into the bowels of the earth and ascertain if there
he any such deposit there, and ascertain the quantity and quality
of such limerock? or will they, in "stating the rights and
obligations" of the railroad company, require the company to so
ascertain? The damages are remote and depend upon contingencies. They cannot be assessed in this proceeding. Sedg.
Stat. Law, 455 ; Eaton v. R. R. supra. There is no sufficient
description of the marble or limerock. Hamor v. Water Co.
78 Maine, 134, and cases.
SITTING: PETERS, C. J., WALTON, E:'.\rnRY,FosTER, HASKELL,
.WHITEHOUSE, JJ.
EMERY, ,T. There is a tract of land in Rockland with a
divided owner:::ihip. Lucy C. Farnsworth owns '' all the marble
or lime rock" within the tract. A third party, whose name is
not stated, owns all the rest of the tract. The Lime Rock
Railroad Company 11 for the location, construction, repair and
convenient use of its road" has assumed to take and hold as for
public uses out of this tract, a strip of '' land and all materials
in and upon it," in accordance with R. S., c. 51, § 14. The
railroad company, so far, has not actually taken or used any
marble or limerock out of the land, and it is not known that
there is any such muterial within the land.
The railroad company has settled with the third party for all
damages caused him by such taking, and now, according
R.
S., c. 51, § rn, has filed its petition for the ascertainment of the
damages caused Mrs. Farnsworth by the same taking. Mrs.

to
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Farnsworth has moved for the dis1ilissal of the petition. She
contends that the court cannot take cognizance of the petition
for reasons substantially as follows: 1st, that the railroad
company has not assumed to take as for public uses, or in any
way to appropriate, her ~~ marble or limerock ," nor indeed to
take any of her interest in any lan<l. 2d, that the statute does
not authorize the taking of marble or limerock for rnilrond
purposes.
The railroad company was by statute authorized to take the·
particular strip of land it assumed to take, no matter who owned
it, nor how minutely its ownership wai-, subdivided. The statute·
(R. S., c. 51, § 14) does not mention estates, titles or interests,
in real estate, as subjects for condemnation. It speaks solelyof tt land and all materials in and u pcm it." It means not personal:
interests in lands, but the land itself, the res. The process of
taking the land in the first instance is not against persons having:
estates or interests in the land. They are not summoned to,
show cause against the taking. There is no occasion for the·
company to consider the ownership, or divisions of <nvnership,
until the beginning of the subsequent proceedings for the est1mation and payment of damages. Up to this point the railroadl
company has to deal with the land only.
The term ~tland "in this statute evidently has its comprehensive·
common law signification, including ~~ not only the face of the·
enrth but everything under it or over it,'' ( 2 Bl. Com. 18,) a-ti
l~ast so far as necessary for the location, construction, repaiJ:·,.
and convenient use of the railroad. R. S., c. 1, § 6, cl.. X ;:
State v. Railroad Commissioners, 5G Conn. 308 (15 Atl. Rep.
756); Jefferson Gas Co. v. Davis. 147 Pa. St. 130 (23 Atl.
Rep. 218). It follows that Mrs. Farnsworth\; interest in this
land, her tt marble or lime rock" therein, if any, was lawfully
taken by the cori1pany as for public uses, when it took the land
itself.
The company was hound to make just compensation to all the
different owners, as soon as it had taken the land under its
statute authority. It did not need to delay this compensation
until it had entered upon or made some use of the land, or of
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the materials in and upon it. The petition in this case was not
prematurely filed. The company has the right to procure an
early adjudication of Mrs. Farnsworth's damages, if any, even
before entering upon the land.
The uncertainty of the existence of any marble or limerock
in the land does not bar the petition. There is a possibility of
their existence, and hence a possibility that Mrs. Farnsworth
has suffered some damage by the taking the land. This possibility the company is entitled to guard against by making
seasonable compensation to her.
It is urged that there can be no just estimate of damages
under this petition, for the reason that it is physically impossible
to determine the existence, or quantity, or quality of any marble
or limerock under the surface of this land. Our remarks upon
the. elements of the damage, or the mode of assessing them,
will be mere dicta, as those questions do not arise at present, hut
we have been shown no reason ,,vhy the rules and principles
applicable in other cases of assessing damages for taking land,
are not applicable in this case. If Mrs. Farnsworth's interest
in the land had no market value just before the taking, she has
not suffered any legal damage. If her interest then had a
market value, how much was it reduced by the company's action
would seem to be the question. The existence and the depreciation of the market value can be determined in this case by the
same kind of evidence as in other cases. This was the mode
followed in Pennsylvania in cases similar to this. Reading Co.
v. Balthaser, 119 Pa. St. 472 (13 Atl. Rep. 294); Penn. Gas
Co. v. Ve,·sailles Fuel Co. 131 Pa. St. 522 ( 19 Atl. Rep. 933).
An objection is urged against the form of the petition that it
does not state in terms that some "land " of Mrs. Farnsworth
had been taken. The petition describes the land taken, and
then describes Mrs. Farnsworth's interest in the land. This is
sufficient.
Motion to di1miiss denied. Petition sustained
and case 1·ernanded /01· tJ-ial.
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MERRILL V. HAYDEN,

HENRY MERRILL, EXECUTOR,

in equity,

v:-:.
MATILDA HAYDEN,

Somerset.

and others.

Opinion December 20, 1893.

Lapsed Legacy. L~fe-Estate. Costs. R. S., c. 74, § 9; c. 77, § 6, cl. 7;
Spec. Acts, c. 446, 1872; c. 448, 1889.
A child, or its issue, takes no share of the testator's estate when it appears
that the omission of a devise in the will was intentional, or was not occasioned by mistake.
A testator by will gave all his property to one of his two daughters, without
naming the other, to hold during her life, the income thereof and so much
of the principal as she might need to be spent by her; and the residue to the
Maine Free Baptist Home Missionary Society which before the testator's
death was dissolved by act of the Legislature and all its property transferred
to another Association created for different purposes.
Held; 1. That upon the admissible evidence the omission of a devise to
one of the daughters was intentional.
2. That by the extinction of the 1'faine Free Baptist Home Missionary
Society in the life-time of the testator, the legacy to that society lapsed; that
the other Association created for other purposes took nothing under the will;
and that the residue of the estate not ha Ying been otherwise disposed of by
the will descended to his heirs as undevised estate.
3. That the gift to the daughter did not create a trust fnnd requiring the
appointment of a trustee.
4. It appearing, however, that the daughter is of' unsound mind, and that
a guardian, or trustee, may be required, the executor is not made such
guardian, or trustee, by the provisions of the will.
5. Costs allowed the executor, but none to the claimants, there appearing to be no ambiguity, latent or patent, in the will.
Will.

ON REPORT.
Bill in equity, heard on bill, answers an<l testimony, to
determine the construction of a will. The case appears in the
opinion.

Walton and Walton, for executor.
Mer1·ill ancl Gowen, for Matilda Hayden.

H. and W. J. Ifoowlton, for Maine Free Baptist Association.
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"TALTON, EMERY, FOSTER, HASKELL,

JJ.

E)IEiff, .J.
The plaintiff, as executor of the will of Nathaniel
P. Merrill, deceased, seeks by this bill in equity for an authoritative interpretation of the will, as against conflicting claimants,
according to R. S., c. 7, § 6, par. 7. The will is as follows:
'' Be it known that I, Nathaniel P. Merrill of MadiRon, being
of sound mind and memory, do make this my last will and
testament.
''First: I give, bequeath and devh;e to my daughter Maria K.,
all the property of which I shall die possessed, to hold during
her life, the income thereof and so much of the principal as she
shall need, to be spent by her, and the residue both of the principal and income that shall he left at the deeease of said Maria, I give
and devise to the Maine Free Baptist Home Missionary Society.
"Second : I nominate and appoint Henry Merrill, my nephew,
to be executor of this will.
''Given the 7th day of June, A. D., 1878.
Nathaniel P. Merrill."
The testator died .Tune 13, 1891.
I. The testator's only heir8 are two children, Maria K., named
legatee in the ·will, and Matilda, not named at all in the will.
:Matilda claims the same share in the estate, which she would
have taken if no will had been made, viz: one half, on the
ground that she has no devise to her in the ,vill. She invokes
R. S., c. 74, § 9. As to this claim of Matilda, the evidence
which was legally admi8sible ( Wllittemm·e v. Russell, 80 Maine,
297,) satisfies us that the omission of any devise to Matilda was
not occasioned by any mistake, hut was intentional, and for
what· seemed to the testator to be good reasons. Her claim,
therefore, is not sustained. All the parties have assumed that
the court may determine that question in this proceeding.
II. At the date of the will, lune 7, 1878, there was in legal
life the Maine Free Baptist Home Missionary Society, named in the
will, and competent to take the devise therein made to it. It
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was incorporated with that name by act of the legislature,
February 6, 1872 ( c. 446 of Special Acts of 1872), solely '' for
the purpose of aiding Free Baptist Churches in this State in
need of assistance." By a later act of the legislature February
26, 1889 ( c. 448 of Special Acts of 1889), there wa-s incorporated another and distinct society, with different purposes, viz :
the Maine Free Baptist Association, ' 1 for religioul-l, missionary
and educational purposes. 1' By this latter act also, the former
society was authorized to transfer all its property and rights to
the new association to be held :ind used by said new association
for the purposes named in its charter, and above quoted. The
act also provided that, upon such transfer, the charter of the
former society, the Maine Free Baptist Home Missionary Society,
should be null and void. This society did make the transfer
named in the act of 1889 to the new association, and thereby
consented to its own extinction, and was extinguished.
The new association, the Maine Free Baptist Association, thus
incorporated in 1889, eleven years after the date of the will,
now clnims the legacy bequeathed in the will to the former and
extinct society.
The case does not present a question of latent ambiguity; nor
any question of identity of legatee; nor any question of the testator's intent. He precisely designated, by its correct legal
name, a then existing corporation capable of receiving his proposed bounty. He as precisely expressed his intent to bequeath
the residue of his estate to that particular corporation. The
claimant association was not in the testator's mind, nor within
the purview of his bounty, for it did not exist. It is not the
same society as that named in the will, with a new name. It is
not even a similar society, either in organization or purpose.
We cannot find that the testator intended to make any bequest
to the claimant association, the Maine Free Baptist Association,
or that he had it in his mind to aid in the purposes for which it
was incorporated, or to make it the successor to his bounty in
case of the extinction of the legatee he selected.
By the extinction of the Maine Free Baptist Home Missionary
Society ( the legatee named in the will), in the life-ti me of the
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testator, the legacy to that society lapsed to the estate of the
testator, and not having been otherwise disposed of by the will,
it descended to his heirs as undevised estate. Elliot v. Fessenden, 83 Maine, 204.
III. The executor further inquires whether he becomes a
trustee from the provisions of the will. We think not.
There is nothing in the will creating a trust fund requiring the
care of any trustee. All the property was given directly to
Maria to hold for life and to be spent by her, income and principal, so much as she should need. Only the excess at her
death over her needs during her life, was to go over to any one.
The control was given to her. There is no suggestion of any
guardia,n or testamentary trustee. Under the provisions of the
will, therefore, the executor after settling the accounts would
t~rn the estate over to her. Wan·en v. Webb, 68 Maine, 133;
Starr v . .1._WcE,wan, 69 Maine, 334; Copeland v. Barron, 72
Maine, 206; Fox v. Sente1·, 83 Maine, 295.
It appears, however, that Maria is in fact of unsound mind,
and incapable of mnnaging the estate. This difficulty may
require the appointment of a guardfan, or a trustee, to manage
the estate, and care for the interests of Maria, as well of the
intere~ts of Matilda, who will inherit after Maria's death; but
the executor is not made such guardian, or trustee, by the provisions of the will.
It is proper that the executor should be reimbursed out of
the e::,tate his expenses in this proceeding, but there is no ambiguity in the will, either patent or latent, and we think the unsuccessful claimants should bear their own costs.
Case remanded for a deaee in accoi·dance with this
opinion.
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BEN.JAMIN F. HAMILTON, und another,,

vs.
LIVING L. HILL, and ALBERT "\IY. CoLE, Trustee.
York.

Opinion December 20, 1893.

Trustee Process. Disclosure. R. 8., c. 86, § 30.
The court adheres to the rule that when a trustee disclosure is not contradicted
by other evidence and appears to be full and true, it is to be deemed to be
true in deciding how far he is chargeable.

ON REPORT.
The case is stated in the opinion.

Haniilton and Cleaves, for plaintiffs.
H. H. Burbank, for trustee.
SITTING: PETEHS, C. J.' "TALTON, EMERY, FOSTER, HASKELL,

vv HITEHousE,

J J.

EMERY, J. The party summoned as trustee of the defendant,
has made his disclosure, and has been examined hy the plaintiff.
The answers ~nd statements of the trustee thus made and sworn
to, are to be deemed true, in deciding how far he is chargeable,
until the contrary is proved. R. S., c. 8G, § 30. In this case
the answers and statements assert positively nothing to be due
from the trustee to the defendant. An account in detail is
stated, showing a small balance in favor of the defendant. This
account shows fair upon its face, and is declared in the disclosure to be full and true in every item.
The plaintiffs argue vigorously that the account is improbable,
or at least suspicious, and that it is only partially supported by
written vouchers. He particularly assails two items of payment
to the defendant, which the trustee asserts he made, but for
which he produces no book entry nor voucher. The plaintiff,
however, adduces no evidence to co~tradict the trustee's positive
assertion of payment in full of all his indebtedness to the defendant. In the absence of such evidence we mm~t take the
trustee's answers and statements to be true, they not being
impossible, nor intrinsically improbable.

Trustee disclwr,qed with cosl8.
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DAvrn

A.

Hancock.

BuNKEn V8. CHARLES

B.

PrnEo.

Opinion December 20, 1893.
Lease.

Covenant.

Way.

A co,·enant in a lease of land, "to provide the said lessP-e with a suitable right

of way to get to and from said lot," is not a covenant of warranty, or guaranty; and it is not performed by showing that a right of way by necessity
already existed. It is a covenant to do something, and is broken by the
covenantor's inaction.

0N MOTION AND EXCEPTIONS.
This was an action for the breach of a covenant in a lease
made by the defendant to the plaintiff, and in which the jury
returned a verdict of $477. G3 for the plaintiff.

Dea8y and Hi_q_qins, for plaintiff.
J. A. Peter.~, Jr., for defendant.
SITTING: WALTON, E.MERY, FOSTER, HASKELL, WHITEHOUSE,

JJ.
J.

The defendant in writing ]eased to the plaintiff
a small lot of land in the village of Bar Hn,rbor, bounded on the
north side by the sea, and on each of the other three sides by
lands of other parties. The only right of way, if any, between
the leased lot and any street, was a right by necessity over the land
of other parties, to vVest street, the nearest street. The
defendant accordingly coveIJanted under seal in the lease, in the
following words: '' And the said lessor hereby agrees to provide
the said lessee with a suitable right of way to get to and from
said Jot.''
Soon after the execution and delivery of the lease, and the
entry of the plaintiff on the leased lot, the owners of the
surrounding and adjoining lands objected to any passing over
their lands to or from the leased lot. The plaintiff thereupon
called upon the defendant to provide a suitable right of way.
The defendant nQt making any move in the matter, the plaintiff
purchased or leased a right of way between the lot and West
EMERY,
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street. This action is for the breach of the covenant to provide
a right of way.
At the trial, there was much contention whether there was a
right of way by necessity appurtenant to the leased Jot, and if
so, where it was. The presiding justice at the request of the
plaintiff admitted evidence tending to sho-w that no such right
existed, or if it did, that it was unsuitable for the lot. He also
at the request of the plaintiff, instructed the jury that if the right
of way hy necessity existed, it was not in the place claimed by
the defendant. The verdict being for the plaintiff, the defendant
excepted to the above rulings.
We think the questions raised by the defendant are not relevant to the real issue. The defendant evidently claims that the
covenant iH one of warranty,- that by it, the defendant simply
guaranteed that a suitable right of way already existed,- that if
a suitable right of way by necessity can novi' be shown to have
then existed, the covenant is satisfied. We think the covenant, read
in the light of the circumstances, contemplated more than a
guaran~y to be resorted to only when the plaintiff had been
defeated in litigation with the adjoining owners. The situation
of the lot was fully known to the parties. Its enclosure by the
sea and the lands of others was plainly visible. All the facts
were understood. Whether there was a right of way by necessity
under those facts, was a question of law, which the parties are
presumed to have known and considered. If they agreed that
a suitable right of way of that kind already existed, there would
be no occasion for any covenant in relation to it. If the
defendant asserted such a right to exist, and the plaintiff
doubted it, there would have been occasion for covenant of
warranty. If they agreed that no suitable right of way already
existed, there would have been occasion for a covenant to provide
such a right of way.
It is evident from the circumstances and the language of the
covenant. that the plaint1ff was not content with any existing
right of way~ nor with the defendant's assertion of the existence
of such a right of way,- that he wanted something more than
a warranty, - that he wanted a suitable right of way provided,
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prepared, created, or a.t least established. It is equally clear
from the same sources, that the defendant undertook to do
more than merely warrant existing rights of way,- that he
conceded the propriety of the plaintiff's demands, and undertook
to satisfy them, and assumed the burden of doing what the
plaintiff wanted done. He could have performed his covenant
by purchasing such a right of way, - by procuring it to be laid
out by the proper authority, or perhaps by causing it to be established as an existing way by judicial decision. He could not
perform it. however, by doing nothing, by leaving his lessee and
covenuntee to assume all the vexation and expense of contention
and litigation with adjoining owners. To induce the plaintiff
to accept the lease, the defendant conceded that no suitable right
of way yet existed, and covenanted to provide one. The lease
having been accepted with that covenant, the defendant cannot
now be heard to assert that such a right of way already existed
in fulfillment of his covenant, at least until he can show an
adjudication of the court to that effect. What he then agreed
did not exist, he cannot now say did exist.
The plaintiff was not obliged to litigate the question of right
of way by necessity. He relied upon the defendant's covenant
to provide a suitable right of way. vVe think the defendant's
covenant was broken by his inaction irrespective of any possible
right of way by necessity, and hence that he was not prejudiced
by any of the rulings excepted to.
There was evidence that to acquire a suitable right of way
cost the plaintiff nearly as much as he recovered by the verdict.
The defendant though appealed to did nothing to aid the
plaintiff. We are not clearly convinced that the damages
nsses~ed are excessive.
Exceptions ancl rnotion overntler.l.
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CO. COMl\HSSI0NERS.

INHABITANTS OF CAMBRIDGE, Appellants,
vs.
COUNTY COMMISSIONERS.
Piscataquis.

Opinion December 22, 1893.

Way. · Appeal. Notice. Stat. 1891, c. 5.
It is not a fatal objection to the validity of an appeal from the action of a joint
board of the commissioners of several counties, in refusing the discontinuance of a highway through sections of such counties, that the commissioners of the county where the appeal was filed failed to notify the other commissioners pf the fact, although under obligation to do so by chapter five of
the laws of 1891; the requirement is directory merely.
AGREED STATEMENT.

Henry Hudson and J. S. Williani8, for Cambridge.
J. F. Sp1·ague, for County Commissioners.
SITTING: PETERS, C. J.,
WHITEHOUSE, WISWELL, JJ.

LIBBEY,

•

EMERY,

HASKELL,

PETEus, C. J. A highway having been laid out through
sections of Penobscot, Somerset and Piscataquis counties, a
petition for the discontinuance of the same was presented and
heard before a joint board of the commissioners of the three counties, and the petition was by them denied. Thereupon, an appeal
was ta.ken from their decision to the supreme judicial court,
sitting in Piscataquis county, where the proceedings originated, by ·which court a committee was appointed, which reversed
the action of the commissioners.
Acceptance of the report of the committee in favor of reversal
is opposecl for the alleged reason that the commissioners of
Piscataquis county, did not inform the other commissioners of
the fact of the appeal before the committee was appointed. All
persons and parties had due notice from the committee before
any action on their part. And the commissioners of none of
the counties hav:, taken any action in regard to the road since
the appeal from their action \Vas filed with the commissioners
of Piscataquis county.
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Chapter five of the laws of 1891, which act governs these
proceedings, provides that an appeal of this kind may be filed
with the commissioners of the county where the proceedings
originated, and adds that, ''the commissioners with whom such
appeal is filed, shall immediately give notice of such appeal to
the commissioners of all the other counties interested." We
think this requirement of notice from commissioners to their
associate commissioners, need he regarded as directory merely,
especially in the circumstances of this case. The omission
deprived the other counties of no right whatever, and only
possibly prevented their presence in court to be heard on the
question as to what persons should be appointed as the committee. No form of notice or manner of serving it is prescribed
by the statute. It merely requires the execution of a duty
which as certainly existed regardless of the statute. The principle affecting the present case ,vas established in Newb-it v.
Appleton, 63 Maine, 491, where it was held that a notice to
one overseer was a notice to him and his associates, because it
was the duty of the one to communicate the notice to the
others. Had the report of the committee in the present case
been accepted without opposition, we think the facts would not
have been sufficient to disturb the record upon certionwi, nor
should they be regarded as of importance enough to prevent
acceptance. At most, the error or omission is but a harmless
irregularity.
Report accepted.

E.

WEBSTER "FRENCH

Hancock.

vs.

JOHN

H.

ROBINSON.

Opinion December 22, 1893.

Judgment. Foreign Creditor. Attorney: Insolvency. Discharge.
Promissory notes held by n, firm residing without this State were assigned to
an attorney at law residing within the State for collection in his name for
the benefit of the firm, the attorney recovering j udgme~ thereon in his own
name.
Held; In an action on the judgment in the attorney's name the defendant's discharge in insolvency is a bar against a recovery against him, although it filight
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have been otherwise had the judgment been obtained and the action on it
instituted in the name of such firm.

ON EXCEPTIONS.
The case is stated in the opm10n.

E. S. Clark, for plaintiff.
Counsel cited : Pullen v. Hillman, 84 Maine, 129, and cases ;
Savoye v. Marsh, 10 Met. 594; Dinsmore v. Bradley, 5 Gray,
487; Dem.ulh v. Cutler, 50 Maine, p. 300; Pmtt v. Dow, 56
Maine, 81; Fessenden v. Willey, 2 Allen, G7; Guernsey v.
Wood, 130 Mass. 503; Illsley v. Me1'riam, 7 Cush. 242; Cook
v. Moffat, 5 How. 309.
Geo. R. Fuller, for defendant.
SITTING: PETERS, C. ,T., LIBBEY,
"THITEHOUSE, JJ.

EMERY,

HASiiELL,

PETERS, C. J. The plaintiff sues upon a judgment, recovered
in his own name, against the defendant who since the judgment
was recovered against him has been di::-charged from his debts
and liabilities by proceedings in insolvency.
The plaintiff
claims that he is entitled to recover in this action, notwithstanding the defense of insolvency, because the real ownership
of the judgment never ,vas in himself, hut was in the firm of
Eaton Brothers, who during the period of insolvency proceeding
were, and ever since have been, residents and citizens of the
Province of New Brunswick. It appears that the original
demand which went to judgment was a note of hand given
by the defendant to Eaton Brothers and that they assigned
the same to the plaintiff for a nominal consideration in order to
enable the plaintiff, their attorney, to snc and collect the demand
in his name.
Had the judgment been recovered in the name of Eaton
Brothers_, the defendant's discharge would not he a defense
against it or against a imit in their names thereon. But on the
facts as before stated we are of opinion that the defense of
insolvency is a bar to the present action. The legal creditor is
the plaintiff. The equitable owners intrusted the legal title to
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him. They were seeking some supposed advantages by that act,
and should suffer any disadvantages as well. The insolvency
court deals with the legal owners of demands ordinarily. If
equitable owners of claims can mainta.in suits when the legal
owners thereof are barred by the defendant's insolvency, difficult
questions would be found occurring in the settlement of insolvent estates, which this decision may prevent.
Exceptions overrulecl.

STATE

Androscoggin.

vs.

JOHN RILEY.

Opinion December 23, 1893.

Intox. Liquors. Officer. Arrest. Delay to prosecute. R. S., c. 27, § .'39 .
.An owner of liquors which were seized from him by an officer without a warrant, and kept eight days before a warrant was obtained, without any
justification for the delay, cannot ·be held in criminal proceedings instituted
against him personally for having such liquors in his possession for illegal
sale; the officer became a trespasser by the delay and the seizure void.
ON EXCI<.:PTIONS.

Thhi was an appeal from the Municipal Court for the City
of Lewision, tried in the court below, where the jury returned
a verdict of guilty. The defendant moved an arrest of judgment
which was overruled, and he then took exceptions.
Henry W. Oalce8, County Attorney, for State.
The statute authorizes officers in such cases, to seize the
liquors without a warrant, and keep them in a safe place for a
resonable time, until he can procure a warrant. R. S., c. 27,
§ 39. The courts have 'said what i:s ordinarily held to he a
reasonable time: ~~ W'hen no sufficient excuse is given for a
longer delay, it should not exceed twenty-four hours from the
time of seizure." }Veston v. Oarr, 71 Maine, 356; State v.
Dunphy, 79 Mahw, 104. But it is difficult to see how this
provision has anything whatever to do with the trial of this
defendant. The statute is evidently intended as a protection to
the individual against unnecessary delay by the officer, and
unnecessary delay on his part simply subjects him to a suit for
damages, and deprives him of the protection which his warrant
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would otherwise afford him. State v. McCann, Gl Maine, 116.
'' Such direction, as to time is merely directory, and neglect to
prosecute speedily, does not exempt the liquors from forfeiture
inasmuch as the forfeiture depends upon the breach of the law,
and not upon the officer's diligence." State v. Hoxie, 15 R.
I. 251. But this objection comes too late. If open to the
defendant, at all, it must be by plea in abatement. It cannot
be raised by a motion in arrest of judgment. State v. Carver,
49 Maine, 588.

Frank L. Noble, for defendant.
SITTING:
PETERS, C. J.,
VVIIITEHOUSE, JJ.

EMERY,

FOSTER,

HASKELL,

PETERS, C. J. Liquors were seized by an officer from the
possession of the respondent without a ,varrant, and kept by
him eight days without obtaining a warrant therefor, without
any pretense of excuse or justification for the delay. The
question is whether the respondent can be personally held as
an owner of such liquors under proceedings instituted against
him at so late a day. We think not. It was decided in Weston v. Carr, 71. Maine, 356, that an officer who had seized
liquors without a warrant, and delayed for more than twentyfour hours to procure a warrant therefor without reasonable
excuse for the delay, was liable as a trespasser to the owner of
the liquors for their value. The prosecution in the present
case contends that the proceedings might be void as against
the liquors and valid as against the respondent personally. It
would surely be an odtl spectacle to see an owner of liquors
punished for having such liquors in his possession for an illegal
purpose, and the officer also punished for seizing the liquors
from him under a pretended form of law. The two things do
not seem consistent with each other.
It was early held in State v. Miller, 48 Maine, 576, that by
the procedure of search and seizure prosecutions, two trials are
to be had, one against the liquors, and the other against the
VOL. LXXXVI.
9
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person in whose possession the liquors are found. But there is
but one process to start with, and that must be a legal process.
The foundation for what is first a single and then a duplicate
prosecution is that liquors have been legally seized. A seizure
proceeding without an actual seizure would be an anomaly.
And an illegal seizure is no seizure.
The seizure here had become wrongful before the respondent
was arrested, and the officer became a trespasser ab initio for
making the seizure. There was not at the expiration of the
eight days any seizure that authorized an arrest of the respondent. The foundation which had been laid· for it was then gone.
In this proceeding an owner of liquors cannot he arrested for a
past but only for a present offense. The lapse of time might
as well have been eight weeks or eight months as eight days.
The prosecution in support of its position, cites State v. Hoxie,
15 R. I. 251, which maintains that the requirement that the officer
shall immediately procure a warrant where he has made a seizure
without one is directory merely, and that the owner of the liquors
in the proceedings against him obtains no advantage hy the officer's
neglect of duty. But our policy, as established in Weston v.
Carr, ante, is different. That case decides, in effect, that the
duty imposed upon the officer in this respect is mandatory.
N othi~g hut the immediate action of the officer relieves the
proceeding from the objection of unconstitutionality. The bill
of rights in the Constitution of this State declares prohibition
against 11 all unreasonable searches and seizures." Waiting
eight days after a seizure is made before process is obtained
whereby to justify the seizure is unreasonable.
We do not doubt the principle stated in the Rhode Island
case, that a person accused of an offense cannot set up in excuse of his offense that an officer, while arresting him, or holding
· him under arrest for such offense, did some unjustifiable harm
to him or his property. But that principle does not apply in
the case before us. The objection here goes to the process itself
under which the officer acted in arresting the respondent, and
not to his manner of serving any process. The warrant, issued
so unseasonably after the seizure that the officer had become a
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trespasser ab initio for making the seizure, was unauthorized
and illegal, if not void.
The other case cited by the prosecution, State v. McGann,
61 Maine, 116, throws no light upon the question, as the facts,
are not fully stated by the reporter.
Exceptions sustained ..

CLEMENT

Oxford.

E.

w ARD

vs.

JAMES

R.

BARROWS ..

Opinion December 23, 1893.

Promissory Notes. Dite-Bill. Consideration. Payment.
The defendant gave the plaintiff the following writing, as a minute of· the·
amount of wages due the plaintiff from a company of which the defendant
was president: ,~ June 24, 1892, Amount due C. E. Ward to date $28.26. J.
H. Barrnws." Held; that the writing is not a valid due-bill of the defendant, inasmuch as there was no legal consideration for such a promise by the
defendant, the plaintiff neither assigning nor acquitting his claim for wages
nor taking the paper as a payment thereof.
ON EXCEPTIONS.

The case appears in the opinion.

R. A. Frye, for plaintiff.
Evidence not admissible to show that defendant signed duebill as agent, or did not intend to bind himself or change his
liability. 1 Greenl. Ev. § 275; Sturdivant v. Hull, 59 Maine,.
172; J.lfcClu're v. Livermore, 78 Maine, 390; Bigelow on Bills,.
p. 46; Ba1·tlett v. Hawley, 120 Mass. 92; Tacker Mj'g Go. v.
Fairbanks, 98 Mass. 101; Mellen v. Moore, 68 Maine, 390;
Towne v. Rice, 122 Mass. 67; Davis v. England, 141 Mass.
p. 590.
Counsel also cited: Hussey v. Winslow, 59 Maine, 170;
Ga1·ver v. [£ayes, 47 Maine, 257; Fogg v. Virgin, 19 Maine,
352 ; Chick v. 'Prevett, 20 Maine, 462; Seyrnow· v. Prescott,
69 Maine, 376.

Herrick and Park, for defendant.
Want of consideration may be shown. Srnitli v. Rowley, 34
N. Y. 367; Slade v. Halstead, 7 Cowen, 322; Bank v. Topping, 9 Wend. 273.
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The form and wording of the writing relied upon in this case are
so unusual and so far different from those usually employed to
express a promise, the court is authorized to inquire into the
circumstances attending its origin. There is no expressed
promise. The word H due" standing alone might imply one.
But when preceded by the word'' amount," its force is materially
modified, and renderR it reasonable to construe the writing as a
memorandum of the amount due and subject to explanation as
to the person from \vhom it is due. DeLavellette v. Wendt,
75 N. Y. 579.
SrrTING : PETERS, C. J., WALTON, EMERY, FosTER, HASKELL,
"\VHITEHOUSE, J,T.
PETERS, C. J. The plaintiff, having completed his work in
the employment of the Bethel Chair Company, went to the office
of the president of the company where the amount due him for
his wages was computed, and the president, who is the defendant in this action, gave him a voucher to take to the treasurer
of the company for payment of the sum due him. The voucher
reads as follows :
"June 24, 1892.
"Amount due C. E. ·ward to date 28.26.
J. H. Barrows."
The plaintiff took the voucher to the treasurer and was put off
without payment for want of funds in the treasurer's hands. He
now claims that the paper delivered to him is a due-bill binding
the president personally, and that it is not admissible to vary
its terms or prove that it was not intended as a promissory instrument by oral testimony. Admitting these positions taken in
hehalf of the plaintiff to be correct, we think it is open to the
defendant to rely on the defense, outside of such positions, that
there was no consideration for the note moving from the plaintiff to himself. The structure may be perfect enough in itself,
but it must have some foundation to stand upon. In the cases cited
in behalf of the plaintiff's contention, where certain curious
and irregular instruments have been upheld by the courts as, in
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effect, notes of hand or due-bilJs, there appears to have been
some legal consideration for the promise, though of slight
importance in some instances.
We cannot, however, find in the present case evidence of
any consideration for the defendant's promise, if a promise he
made. There was no sale or surrender of any claim for wages,
nor any promise to release or acquit the same. The plaintiff
made no promise to the defendant and did no act for his benefit
or at his request. He did not accept the voucher as a payment,
and his claim against the company stands good to this day.
There is no kind of legal consideration to support the pretended
liability of the defendant.
Exaptions overr-uled.

STATE

Franklin.

vs. J. 0.

s.

SKOLFIELD.

Opinion December 23, 1893.

]iish and Garne.
Pleading. Indictment. "Unlawfully." R. S., c. 40, § 49.
The statute (R. S., c. 40, § 49) declares it illegal to "sell trout" during close
time. The complaint alleges that the respondent on a certain day named
'' did sell trout" to a certain person named, the clay of the sale being within
close time. Both the statute and the complaint describe the offense in general terms. Held; that the complaint is good.
The complaint is not defective because it omits to aver that the act complained
of does not fall under certain other statutes which make the taking and selling of trout permissible under certain conditions. There is no proviso
or exception in the section on which the complaint is founded.
It is not a defect that the complaint does not allege that the act complained of
was done "unlawfully." The insertion of the word unlawfully in an indictment or complaint is necessary when the statute uses it in describing the
offense. But not necessary when, as here, the statute omits the word, but
in its general terms declares the offense. Still, it is wise always to employ
the word in charging the elements of an offense, because it negatives all
legal cause or excuse for the act committed.

ON

EXCEPTIONS.

The defendant was convicted before a trial justice in Franklin
County upon the following complaint:
tt A.
M. Child, of vVeld, in the county of Franklin, and
State of Maine, in behalf of said State, on oath complains that
J. 0. S. Skolfield, of said Weld, did sell to Eben Newman, of
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said Weld, trout, on' the ninth day of April, A. D., 1892, at
said Weld, against the peace of the State and contrary to the
statute in such case made and provided."
Having appealed to this court where he was tried before a
jury and found guilty, the defendant moved an arrest of judgment
for the following reasons, viz :
1. Becamm he says that the said complaint and the matter
therein alleged, in the manner and form in which they are
therein stated, are not sufficient in law for any judgment to be
rendered thereon.
2. No crime or offense is charged in the complaint.
3. Every thing charged in the complaint may be true, and
still the respondent may be innocent.
4. The complaint does not allege by any apt words, that the
act complained of was unlawful.
5. The complaint does not allege that the trout were illegally
caught.
(3. The complaint does not set forth whether the trout were
blue-backed trout or other kind of trout.
7. It does not appear from the complaint that the respondent
was not legally engaged in the artificial culture and maintenance
of fishes and <lid not sell trout from his own enclosed watel's for
cultivation and propagation.
8. The complaint does not set forth where the trout were
taken or caught.
The motion was overruled by the presiding justice and the
defendant took exceptions.

Geo. L. Roge,·s, County Attorney, for the State.
E. W. TVltitcornb, for defendant.
It does not appear which section of the statutes the complaint
is intended to cover. Hawk. v. 2, c. 25, § 57; State v. Godfrey, 24 Maine, 232; State v. Benjamin, 49 Vt. 101; State v.
Higgin8, 53 Vt. 191; Corn. v. Bean, 11 Cush. 414; Gorn. v.
Hoye, 11 Gray, 462; Com. v. Strain, 10 Met. 521.
If this complaint was intended to be founded upon R. S., c.
40, § 49, it is fatally defective in neither being expressed in the
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words of that statute or its equivalent. That section specifically
designates certain months of the year only as close time during
which the act of selling trout is forbidden, thereby excepting
the remaining months during which such act is lawful, but there
is no allegation in the complaint that the time of the alleged
sale was within the time when such an act was forbidden and
unlawful; neither was there any allegation denying that the time
of the alleged sale was during the open months when such sale
would be lawful. All exceptions to the affirmative allegations
of any one section of the statute should be traversed. State
v. Dodge, 81 Maine, 391; State v. Gunwy, 37 Maine, 149.
Nothing criminal is necessarily charged in the complaint.
Every thing therein stated may be true and be consistent with
the innocence of the respondent.
The law allowed him to sell trout at that time. R. S., c. 40,
§ 63; Public Laws, 1889, Chap. 204; State v. Godfrey, 24
Maine, 232; State v. Lane, 33 Maine, 536; State v. Tunib-ull,
78 Maine, 392, 395; State v. Northfield, 13 Vt. 565; .iWoore
v. Com. 6 Met. 243; Allen v. Young, 76 Maine, 80.
The respondent may have sold trout in Weld at the time
alleged in the complaint, but he is not charged with having done
so unlawfully or illegally.
The expression contra formarn statuti does not supply the
defect, for it is used to show that reference is made to the statute
as the foundation of the prosecution, and it does not necessarily
charge any crime.
Sko1field may have sold blue-backed trout, trout for cultivation
and propagation from his own enclosed waters, or trout legally
caught by him in another state, each of which acts, so far as
c. 40, § 49, is concerned, would be contm fonnarn statu,t,i, but
would not be unlawful or illegal.
The complaint must show that the act of se1ling was unlawful,
or else set forth the act of selling in language of equivalent
meaning. State v, Learned, 47 Maine, 426 ~ State v. Turnbull,
78 Maine, 392; Com. v. Twitchell, 4 Cush. 74, 76; C01n. v.
Collins, 2 Cush. 556; Corn. v. Stockbridge, 11 Mass. 278.
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c. J., WALTON, EMERY, FOSTER, HASKELL,

JJ.
PETERS, C .•J. By R. S., c. 40, § 49, it is provided that no
person shall sell '' any trout" during close time, with a certain
penalty therefor. The complaint in this case avers that the
respondent,'' did sell trout," to one Eben Newman within the
period of close time. Certain objections are urged against the
validity of the complaint.
It is contended that the complaint is too general in its description of the quantity of trout sold. But the statute is as general
as are the words of the complaint. This objection cannot
prevail. State v. Hadlock, 43 Maine, 282; Com,. v. Ryan, 9
Gray, 137.
It is ohjected that the complaint is defective in that it does
not aver that the sale did not come within certain other statutes
and sections which permit the taking and selling of trout within
close time under certain conditions and restrictions. The answer
to this objection is that any justification of this kind would he
a matter of defense. It is necessary to aver against any exceptions only when such exceptions are found in the enacting clause
of the section upon which the complaint is based. There are
no exceptions whatever in the section of the statute which establishes the present offense. State v. Gurney, 37 Maine, 149;
State v. Boyington, 56 Maine, 512.
It is further contended that the omission of the word unlawfully from the charging portion of the complaint is a fatal defect.
This is a more debatable point perhaps than the others, and still
we think the complaint must be regarded as good even in this
respect. The section gives no intimation of any lawful selling
of trout of any kind during close time. The word would not obviate
the necessity of negativing any exceptions in the section had there
been any in it. Corn. v. Byrnes, 126 Mass. 248. The word unlawfully need not be used when the offense is one at common law. It
is es;,ential to insert it in a comp]aint grounded on a statute
which itself uses the word as a part of the description of the
offense. The allegation that the offense ,vas committed against
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the statute is not an equivalent, and does not supply the deficiency, if such exists. United States v. Sndth, 2 Mason, 148;
1 Bish. Cr. Proc. § 2G4, and eases. Mr. Chitty nnd Mr. Bishop
advise the use of the wol'd in all cases as it excludes all legal
cause of excuse for the offense. The weight of authority is,
however, that the word is needless ·where it is manifest that the
~tatute in its general terms declares an unlawful offense. Such
is the statute affocting the present case. 1 Chitty Crim. Law,
241. I3i::,h. Cr. Proc. § 503. Bou. Law Die. word unlawful.
ExcPptions ove,-ruled.

JOHN

,v. PEASE

Cumberland.

vs.

EDWARD

T.

BURROWES.

Opinion December 23, 1893.

Witness. Cross-Examination. Unsound rnind.
The cross-examination of a witness that shows mental illusion or unbalance
concerning the subject matter of the examination in chief is competent for
the consideration of the jnry in weighing the testimony in chief.
The correct account by a witness of knowledge previously obtained depends
upon the capacity of the witness to correctly retain and communicate it.
If, at the time of testifying, the witness' mind shows normal, the testimony
must have greater weight, than if it appears abnormal; for, in the one case,
the medium of comnrnnication is trustworthy, while, in the other, it is to be
distrustP-d according to the degree of unbalance that is made apparent. Such
cross-examination must necessarily be admitted in the discretion of the
court, de bene.
If, when heard, it appears competent for consideration by the jury as bearing
upon the creel it of the witness it becomes a part of the testimony in the case
to be weighed and considered.
If it appears to be incompetent for that purpose, and is harmless, its admission
will not be considered error, but, if mischievous, will be cause for a new
trial.
While such cross-examination of the witness is competent for the consideration of the jury in weighing the testimony of the witness, it is not evidence
of the facts so stated, and the jury will be so instructed.

ON EXCEPTIONS.
This was an action for a libel upon the plaintiff, in which the
jury rendered a verdict for the defendant. The plaintiff took
exceptions to the testimony, elicited from his wife, upon her
cross-examination, ns appears in the opinion.
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Edward .M. Rand and Seth L. Larrabee, for plaintiff.
Objection to this line of testimony, rests upon the following
grounds, viz : That all these interviews and conversations were
subsequent to any act of the defendant, alleged or proved by
plaintiff, as a part of this case. That all these interviews were
with third persons, and in the presence of neither plaintiff nor
defendant, and simply res inte1· alio.-;. That :my statements of
Mrs. Pease, in these interviews were inadmissible, even for the
purpose of contradicting her, which was not attempted. That
the evidence of the statements of these persons, at these interviews, was merely hearsay, of the most dangerous description.
The effect of the admission of the testimony in regard to these
subsequent interviews necessarily resulted in causing the true
merits of the controversy to be obscured, the attention of the
jury to he wearied and distracted, and in leading them astray
by a mass of impropet· testimony upon points not in issue.
That the admission of the evidence objected to must have been
prejudicial to the plaintiff, seems quite evident from an examination of the statements made by the several unknown
parties, viz: ''l wrote those anonymous letters. Mr. Burrowes
had nothing to do with them, and I am here to tell you rather
than to see an innocent man suffer. I wrote those letters. She
told me that Mr. Burrowes didn't write those letters. She said
that John had those letters written, that her brother wrote them
for him."
Symond.-;, Snow and Cook, for defendant.
SITTING: PETERS, C. J.,
WHITEHOUSE, JJ.

EMERY,

FOSTER,

HASKELL,

HASKELL, J. This is an action for libel in the writing and
publication of two anonymous letters of and concerning the
plaintiff, without date. They are both addressed to the plaintiff's
wife. They are of the following tenor.
'' Mrs. Pease: This cut shows how Pease spends his nights in
refreshments when away from home. You will be after something like this in a few days."
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'' Mrs. Pease : Your husband spends his nights with dammed
old hoas when away, let this bring you sweet dreams. Why
wont You watch him one night will convince You of my truthfulness. Bad disease is flying through the air."
Mrs. Pease, called by the plaintiff, testified in chief and with
detail of circumstance, that she was forty years of age; that she
received the first letter May 14, 1891, by mail; that she received
the second letter about May 21, in the night, or late in the
. evening; that it was thrown by a man from a wagon, upon the
steps of her house, while she was sitting at a window that commanded a view of the steps; that the night was light, that she
had no light in the house, and that the man who threw it, as
near as she could tell, was the defendant; "the man over there,
right behind his counsel ;" that the letter was wound around
a penstock.
She testified that the first letter contained a drawing of a man
and a woman in the act of sexual intercourse, and also newspaper
clippings, advertising medicines for "private diseases;" that
she destroyed the drawing and the advertisements, and gave the
letter to her husband on his return home, after an absence of
two or three days; that she went out and got the second letter,
read it, re-wrapped it around the penstock, and gave it to her
husband when he returned home ; that she saw, on the 21st of
May, 1891, in the night, the man who threw the letter on the
steps; that her husband was away.
She testified that she next saw him, ( the bearer of the letter,)
on the 15th of July, 18 9 2, and said, "I heard the door bell ring.
I got up and came down stairs and went to my window. I
never go to the door when I am alone and open it. I said
'What is it,' and the answer came, 'A message for Mrs. Pease.'
I said, 'A telegram?' He said, 'A message for Mrs. Pease.'
I said, ''Vill you please deliver it at the window.' He made
the remark, will I step to the door, and I said, 'Please deliver
it at the window." He came to the window and said,-I am
telling this as near as I recollect it,-'Are you alone?' I remarked,
'No, sir, I am not.' He said, 'Your little girl is with you, I
know, but I wish to speak to you in private.' I said, 'Anything
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you may say to me will be strictly confidential.' I partially
recognized him. He said, 'I w~ish to talk with you, Mrs.
Pease, in regard to the anonymous letters that Mr. Burrowes
was accused of writing in the unpleasantness, in the spring, with
the post office department; would you be willing to talk with
me about it?' I said, 'Goon,Iamlistening.' He said, 'Although
Mr. Burrowes did not write those letters, everything points tp
him, and he will have to answer for it in all probability. Do
you know whether your husband is going to push this case, or.
not?' That was the way he expressed it. I said, 'I think it
probable he may.' I said at this point, 'Is this Mr. Burrowes,'
for I recognized him then by his peculiar way of twisting his
moustache, and holding his hand up, and also by his voice, and
everything; I recognized him as Mr. Burrowes. He said, 'I
wouldn't care to call names, as it may be unpleasant hereafter.'
And after that I addressed him as Mr. Burrowes, and he said
nothing against my doing so. He spoke of a thoughtless act.
He said he thought it was wrong and unjust that a man should
suffer all his life for one thoughtless act, and he spoke of the
shame and degradation brought on his family, and a life time of
pain. I said, 'Mr. Burrowes, you should have thought of this
beforehand, you should never have got yourself into this place.'
He spoke of my being a member of the same church he was,
that is, a member of the Methodist Church, believing in the
same creed that he did, and he spoke of his fine position in the
community. He spoke of his wife and children. I said, 'Mr.
Burrowes, I am human, I have some feeling as well as you and
your wife. I have suffered as much as you ever will.' He
spoke of a passage in the bible expressly, and said that brother
should not go to law against brother, and I remem her he said
this passage over to me; 'Love your enemies, do good to them
that hate you, and pray for them that persecute you.' I said
'Mr. Burrowes, are you truly penitent? If you are, I have
always said that when you came to me and said you were sorry
instead of going }nto your closet and asking forgiveness, as I
was the one that was injured, I would meet you half way, and
I would forgive you every time, and if it was in my power to
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get these letters and give them to you, you should have them.'
At this point I was crying. He said he was sorry, and I said,
'Then Mr. Burrowes, I forgive you, and I will do everything I
can to procure these letters. I have influence over my husband,
and I think I can make him stop this suit against you. If I
can procure these letters you shall have every one of them ; and
whether I can or not, I will never injure you, or your family, in
any way or shape,-under these conditions you are never to go
out into the community again and tell everybody that my
husband wrote those letters to me, to get rid of me.' I said
that, 'I wouldn't ask you to go before the public and say you
were guilty; you shouldn't say anything about it. I woul<l
never say anything about it, and would never accuse you of it,
even as I expect you never to accuse my husband again.' And
the agreemen~ was made then and there, between us that he
was forgiven under those conditions. He gave me to understand he did it, and he was truly sorry for writing all those
letters. Then we talked about whether I had influence enough
over my husband to obtain those letters. We talked on that
quite a while, I couldn't tell how long, but some little time.
Then he turned deliberately around, and said to me, 'I have
committed no sin, really no sin ; the contents of these letters
are true; the crime is only in my sending the letters, or writing
it to yoq.' I said, 'Mr. Burrowes, our agreement is broken
from this minute, you have broken yours,' and I shut the
windovv. I went up stairs. Of course we said other things
that I don't remember. I <lid not see him again that night.
He rang the hell two or three times, but I didn't go to the door."
She testified that five days afterwards, July 20, 1892, in the
afternoon, she received by mail another lette1, of the following
tenor:
"Mrs. Pease was justly wrathful, and shut me out with anger
and scorn, ere any negotiations ,vere reached. "'rill Mrs. Pease
turn to Matt. 18-21, 22, also Luke, 6-37, also II corinthians,
2-7, also Ephesians, 4-32, and over all others read romans,
12-14, although contrary to my remarks to you. The contents
of all letters were false. Let God judge rather than man, why

158

PEASE V. BURROWES.

[86

they ever reached you. Now, do not withdra,v your sympathy,
but have regard for a fellow being in distress. My faith is
sound and strong that this letter will never be exhibited by one
I trust, although wronged. If you will allow me a private
audience, will you stand on the Post Office steps, at 6 o'clock,
P. M., the 20, (to-day,) read I Corinthians, 4 to 8, and then
give me a hearing. This must not be spoken of, as I warn you
that you do not know what torture is or what power I possess.
Should anything happen to your children then indeed would
your heart be wrung, but all will be well if you will follow your
heart, which will tell you what is best. A friend."
The case was tried upon the general issue, and the evidence
is voluminous as to the defendant's connection with the writing
and publication of the letters. He denied both. The verdict
was for the defendant, and the case comes up on exceptions to
the admission, upon the cross-examination of Mrs. Pease, of the
following testimony :
r, On the night of July 27, 1892, at five minutes of eleven,
I heard my doorbell ring. I had been told not to go down
to the door anyway, but I hadn't heard from my hoys that day
and I was afraid that something had happened to them; they were
in the country. I went down thin king I might have a telegram.
I opened the window, as I did for Mr. Burrowes, and I asked the
same question 'What is it?' A gentleman stepped a.round to
the end of the steps, the same as Mr. Burrowes did, close to the
window, and said, 'Make no outcry, Mrs. Pease, if you do I shall
not stir from these steps; Have me arrested if you choose but it
will go hard with your husband. I wrote those anonymous
letters. Mr. Burrowes had nothing to do with them and I am
here to tell you rather than see an innocent man suffer. I was
hired to do so by your husband in order to get rid of you. He
has had some one here in the city that he loved better than you
for a long while - some one on Lincoln street- and the letters
were written in the hope that you would get a divorce and make no
fuss about it. That will be my advice for you to do. So far
as experts are concerned they are no authority and I will state
my reasons to you. Mr. Burrowes has some of your letters.' I
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said, 'Yes, I know he has; our letters that we put in the post
office department are lost and we have every reason to believe
that he bas them and I am glad you informed me of that fact.'
He has bad these letters and some of your husband's writing
examined by experts in New York and they haYe each and all
pronounced them the same writing, whereas they· are not. I
wrote those letters, so you can see bow much dependence can
be placed in an expert.' Then after he had repeatedly assured me
that he wrote them and that Mr. Burrowe~ bad nothing to do
with them -0, in the course of the conversation he asked me
to give the letters up to him if I had them in my possession,
that he would be willing to do most anything for the sake of
my giving them up. I said, 'If you wrote those letters for my
husband I fail to see why you should come here and make me
an offer for them as my husband has every one of those letters
in bis possession. I can't understand it.' I can't seem to
remember what-he did say, now.
'' The next visitor to our house was a woman, on August 4,
1892. I had been sitting out on my steps with some of my
neighbors. I had some rugs on the steps and after they went
home, I had my little girl in my lap and she had gone to sleep.
I went in and laid her in the bay window; we have a seat in the
bay window. I went out after my rugs and shook them and
carried one into the dining-room where it belonged, another
into the reception hall where it belonged and started after a
chair that was out there and a woman pushed herself into the
door and met me in the vm1tibule. She was a horrid looking
woman, there was no woman to her. I think she said 'You
probably know who I am. I nm the woman your husband loves/
I said 'I admire his taste very much if he does.' She threw
herself around and says, 'He loves me, he loves me, Me!' and
then she went on to say that if she was me, rather than live with
a man and cause every hour of his life to be one living death,
she would go down on the wharf and jump into the harbor. She
also said that she had a hard time to get along and she thought
she ought to have a part of my husband's wages. I said I was
perfectly willing she should have them all if he loved her so
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well. I told her several times to leave the house, that I would
not he insulted in my own house. I can hardly recollect anything else that she said. She told me that Mr. Burrowes [the
defendant J didn't write those letters. I said, 'He is very anxious
to get hold of them if he didn't.' She said that ,John [ meaning
· the plaintiff] wrote those letters. No, I will take that back.
She said that John had those letters written, and that her brother
wrote them for him. I have never seen the woman since. I
have tried very hard to find her. She said we were both to be
pitied, I for being married to a man that cared nothing for me,
and she for loving a man that was tied to another.
"The next visitor that I had about these letters was a gentleman on the sixth, Saturday. I had company that evening, Miss
Chase and I think Mrs. Hayden. Miss Chase went home first
and when Mrs. Hayden went out I went with her. vVe looked
at the flowers in my yard, and as we were standing there, Mr.
Rand, my counsel, came along. He said, 'Is• everything all
right?' I said, 1 Yes.' I think those were his W<-H'di. He
went along. Mrs. Hayden went in a few minutes and I went
in. My little girl was asleep in the bay window and 'Nas when
the ladies went away. My doorbell rang and I went as I usually
do and said, 'Who is it?' The answer came 'Mr. Larrabee.'
I was expecting Mr. Larrabee might call that night about
something, and opened the door, of course. There was a large
man stood at the door and he pushed me in and caught hold of
my hands and pushed me in and locked the door and in through
the vestibule and locked the next door. In the corner of the
hall was a table with a lamp on it and also a lamp in my diningroom. He blew the lamp out in the hall. I said, 'what are
you going to do, kill me?' And he said, 'Now that depends
on ·whether you are a nice little ludy or not.' . He pushed me
into the dining-room and also shut those doors. I won't he
certain whether my curtains were drawn or not. If they were
not he drew them. I think he drew the curtains. They were
partially drawn perhaps but I can't remember exactly. He also
stated to me that he wanted me to give u1j the letters I had. I
think I told him I had not the letters with me but he wanted
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the letters that had been sent me this spring, not the spring of
1891 but the springof1892. He said it wns very essential that he
should see them before my husband came home the next morning as he claimed he knew he was coming. He tried every
way to make me give up the letters. He asked me ·where they
were, and I made answer that I didn't know where they are.
He asked if Mr. Larrabee had them and I said I didn't
lmmv. 'Has Mr. Rand?' 'I don't know.' 'Are they in
the house?' 'No, sir.' He insisted that they were in the
house, that it was not at all probable that I would give up these
until after my husband had seen them. He inquired several
times if they were up-stairs nnd if they "·ere in the hall and in
the part of the house where they were and also in the kitchen.
He asked me several times about the different places in the
house and continued in that conversation for a long while. He
held hold of me. He held my hands, my wrists. I was on my
knees a part of the time and a part of the time standing up,
when I could. I was very much frightened, he was not very
gentle with me. After he had talked to me about that and I
think was convinced that they were not in the house, although
I don't know as he was, he produced a paper-O, he
asked me where the ink and pen was and I told him there was
one in the kitchen and also one in the hall in the writing desk.
He preferred to get the one in the kitchen. He still held my
hand and we went into the kitchen together, he pushed me in
and he got the pen and ink. He had this paper, I don't know
as I can tell the exaet words on it. The substance of it was, 'I
sign this of my own free will. I never supposed for a moment
that Mr. Burrowes wrote those letters; I have always knmvn
my husband wrote them; that he had some one in the city that
he loved better than me ; that I have seen and talked with the
lady.' I think that was about all there ·was on the paper. He
asked me to sign the paper. This paper had reference to anonymous letters received by me in 1891. He pushed me around
considerable and shook me around and told me I had got to
sign the paper; tlrnt he would stay with me until resurrection
morning if I did not. I am telling this as near as I can. I
VOL. LXXXVI.
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told him they had done everything except kill me and now if
he wanted to kill me he could do it; that I never should sign
that paper, that I knew my hushand did not write the letters
and I never should sign the paper, He informed me that he
would give me while he was smoking a cigar to sign the paper.
He lit the cigar about that time. He had hold of one of my
wrists. He forced me on to his knee. I couldn't tell you how
long I was there, I couldn't tell you if I was to judge a thousand years. He threatened me with personal violence if I did
not sign the paper. I told him if he touched me, I prayed God
he would drop dead: and he would. He made me take an oath
with the threat that if I didn't take the oath he would carry out
his threat. He made me go through the form of taking an oath on
my knees. A bible was used.
e both got it. I knelt down
and ki8sed the bible, held up my hand like that, and he held on
to the other hand. This man pushed his way into the house
8omewheres near nine o'clock. He stayed there a long while,
I don't know as I can tell you exactly, hut probably about three
or four hours. My little girl was asleep in the bay window all
this time ; she is seven years old.
1
~ The next one that called at the house was a dude.
He c-alled
in the morning, "'""ednesday morning after we had telegraphed
for my sister to come. He came famished, and he told me how
long it had been since he lrnd anything to eat. I supposed he
was very hungry, I have had a good many come that were really
hungry. I told him to come in. I was alone and had not a
great deal cooked in the house, but I sent to the bakers and got
some things and set out quite a good deal for him to eat,
expeding he was very lrnn~TY. I think he ute half a peach and
a little mite of cake and a tiny mite of pie. He informed us he
had walked from Old Orchard that morning although his clothes
had not a hit of dust on them, and he had on patent leather
boots and there was not n speck of dust on them. He informed
us he hnd walked from Milwaukee. He only sat at the fable n,
few minutes. I was very much surprised at the time to think
he didn't eat anything, although I didn't connect that with this
at the time. A letter connected it, saying it was well I kept a
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-body guard that night. They came apparently to see if anyone
was with me.
''The next visitor, after the dude, who called about these
letters, came on Tuesday, September lHth. I was not left
alone at all ; my husband had been staying with me all the time,
or some one else was, so that I should not be alone. This morning·
he was called away on business at the shop and told me he should
return before my son went to school which would be about eighto'clock, he had to start for the high school. I thought I would
wash my back window. I put a chair out of my window, out of'
my back window I think, and stepped out on to Mr. Milliken's
shed, a little low shed there is there, and I washed off the out-.
side of the window. This was in the morning, and I wiped the·
upper part of the window and part way down on the lower sash •.
When my little boy had started for school he came back and
told me there was a gentleman at the shoemaker's shop at the•
corner of Brackett and Grny streets who said he would watch my
front door.
"I was expecting my husband back and this gentleman sent my
little boy back to say that my husband couldn't come home just
then and he was going to stay there and watch my front door so,
that if any one came in, he would come, too. The man was.
Clarence Cummings, employed in the office of the same company
of which my husband is superintendent. I got out on the shed
aguin and washed the outside windows and wiped them and took
a chamois skin and wiped the upper part of the wjndow 11nd.1
pretty nearly all the lower part. Then my little boy came and.I
told me this and I got into the window to see what he wanted
and I shut the window and locked it. Then I remembered that
I had not put up my laundry and the laundry man ,rnuld be
along very shortly. So I picked up my laundry and did it up
and by that time it was time for me to get my little girl ready
for school and so I washed and got her ready for school and I
don't know what detained me, one thing and another und I didn't
get back to my window right away. When I got around to it
I went and wiped the inside of the window as I generally would
. after I washed it. I had already washed it inside and I wiped
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it. Then I took hold of the window and pushed it up and
reached out, I was on my knees, as I had been wiping the lower
sash and I reached out to wipe the other side instead of getting
out and then some one caught hold of my hands. That was
the first convenmtion I had with any one after the writ was
served on Mr. Burrowes. It ·was the same gentleman that came
on the steps and saw me July 27th. It was the one that had
conversation with me then. He held both of my hands a part of
the time and n part of the time he didn't but he held one of them
all the time. He told me it was impossible for me to identify
anyone, that it was utterly impossible for me to go on to the stand
in the court room and say that Mr. Burrowes had been at my
window for I could not tell whether it was him or not. He
asked me if I had ever seen him before. I said, yes, three times,
I think it was. He said,' When have you seen me before?' ~
said, 'You came to my window and talked with me in the nighjt
and I saw you '-there was a man came to your house that we
call' gold specs' - 'I saw you watching to see if gold specs
came to my house"all right and I also saw you on the train.' It
was four times instead of three times. I also saw you on Tyng
r-,treet the other night. He said it was impossible for me to
identify anyone and he asked me to look at him and see if I
would know him if I saw him anywhere else in the condition he
was then. He turned his eyes into his nose and took out some
teeth and dropped his mouth down the same as an old gentleman
would and asked me if I should know him. I said, 'No, I don't
think your mother would know you.' He took out two or three
of his teeth, I don't know how many, but he didn't take them
all out. I think if his face was straightened up again I should
know him pretty wel 1. As he appeared after that process I
should not recognize him, hut I should know him the next time
I saw him do it. I should have hated to have been his mother.
He said he supposed things had gone so far - Oh, he said they
intended to have frightened me so that I could not have been a,
witne:5s, that that was their intention but I got away from them.
That if they had got me they would have put me through a
course of free masonry that I never dreamed of. He told me ,
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when I was summoned here as a witness to take an oath, that I
must add mentally-that I could add mentally whatever I chose
afterwards; that I wouldn't be obliged to tell all I knew. He
told me I must contradict myself. They were going to do some
awful things to me if I did come in here. He told me that they
had been paid for doing it and that they should certainly do it
if I came here as evidence. They were going to try and break
my testimony down as evidence so I wouldn't be capable of
being a witness here. He said if they had got me they would
have taken me-he informed me they were all from Canadaand they would have taken me to Canada, that he knew a nice,
quiet. little cemetery up there where there was a vault and he
would have confined me in it and if I had been capable of giving
any testimony then, they would have put me in a casket or into
a box and nailed me up so I could hear them as they drove the
nails in. I said, 'You wouldn't dare to do such a thing as that.'
and he said they never stopped at a little thing like that. There
were to be skeletons in the vault. He made me take an oath
that I wouldn't go on the stand, und I wus frightened. I don't
remember, lmt I think likely a bible was n:;;;ed in taking the oath.
He didn't come into the room. He stood outside. I should
think the window came almost up to my ·waist; all I had to do
was to put my hand out if I had a bible. I don't think my bible
is always in the same place. I think the oath was about the
same as the other oath. It ,vas not the san1e man. I remember
the oath was very near like the other. One place at the last he
said, 'So help me God.' This was between nine and ten in the
forenoon. I ::;creamed once, I remember that; it was wp.en
he caught my hands. I can't tell why I stopped screaming, I
guess I got used to it. This man referred to the fact that I
escaped from him on the seventeenth.
~,Saturday, the night of the democratic parade, that evening
just as I got through with my dishes some one came to my hack
door and told me that a friend of mine that lived on York street
nearly over to State, next house to State, was ::;ick and asked
me if I would come down and stay with her all night as he1:·
husband was away. I was going out to the democratiG parade
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hut I started to go down there first. I had been watched all
sumnrnr and I could go nowhere without having a letter about it
or something. Every step I took I was watched. I went the
same way I had gone all summer.; it was a place I had frequently
gone to. I went down Brackett, over Danforth and d0wn Tyng
as I usually would go, never went any other way in my life,
and as I got down to Tyng ::;treet, it is a very dark street and I
always look to sec if I can see anybody. There is a cross dog
· there that I um afraid of. At least, he barks but I don't know
a~ he hurts. I looked to see if I could see anyone and there
was a close carriage down below that I saw. There is a livery
stable down there somewhere but I don't know exactly where.
I started down street and when I got down, I don't know who
lives in the corner house but Father Murphy used to live there,
nnd below that is a yard and as I got nearly down to that I
heard some one say ~ There she is,' and I recognized the v-0ice
of the big man that was in the dining-room with me if you
remember. I thought in a minute what I was out for and I
turned and ran hack and they after me. "\Vhen I got out on
Danforth street I saw some one corning. I didn't dare to trust
anybody hut if they had followed me still furth_er I should have
gone up to this mnn. I ~aw they did not and I kept on home.
I passed two or throe people. I ran up Danforth and thought
of :Mr. Rand's and I remembered that he was not at home and
I ran up Brackett street home.
,~ One of these was the big, light man that came to my house
and staid from eleven o'clock until one. The other was the man
who seized my hands out of the hack window on the nineteenth
of September. One of them reached out and said, I have got
my little,- something, I don't know what. At the time the
man was standing at the back window he told me to stand in the
window until he got away from the shed, as I was covered. He
also told me if I identified anybody in the street as following
me, which he had done, there would be some vitriol or something
thrown in my face and that I couldn't identify anybody again.
There was a mnn out there in the back lot, another man that I
ha<l not seen.
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"I have no doubt it was the defendant, Mr. Burrowes, who
came to my house July 15. I know it was him as well as I can
know anybody. I should say it was a moonlight night hut I
couldn't tell you certain. I couldn't tell you whether it was a
clear or cloudy night, it was clear enough so I could see his face
distinctly. .I don't think it rained. I don't know whether he
had a cardage or not, I didn't see any. Do you ,vish me to go
over the whole of the conversation again? I had gone upstairs
with my little girl; as near as I can tell it was the 15th of July.
I had read her to sleep and gone to sleep myself as I remern her
it now. I was awakened by my door-bell ringing. I got up
and came down stairs and went to the window, as I always did
when I was alone, and I said, 'vVhat is it?' or' Who is it?'
and the answer came, 'A message for Mrs. Pease.' I said,' A
telegram?' and he said 'No, a message.' I said, 'Step to the
,vindow and deliver it.' Before that he said would I step to the
door. I said,' Deliver your message at the window.' He came
to the window and said, 'Are you alone, Mrs. Pease?' I said,
'No, 8ir.' He said, 'You have your little girl with you I know
hut otherwise than that you are alone? I wish to speak to you
in private.' I couldn't tell this all in exactly the same language
as I used before.
"I said, 'Anything that you may say to me will he strictly
confidential.' He made the remark, 'I have come to see you
Mrs. Pease in regard to the letters Mr. Burrowes was accused
of writing in the unpleasantness that occurred in the spring,
the trouble with the post office department; would you he
willing to talk with me on the subject?' I Raid,' I am listening,
go on.' He said, Although Mr. Burrowes did not write those
letters everything points to him as being the author and in all
probability he will have to answer for them; and he would like
to talk with me on the subject. I think it was somewhere near
here that I said, 'Is this Mr. Burrowes?' I had thought from
his looks that I recognized him and his peculiar way of twisting
his moustache that he always has and holding his hand up to
his face.
"I thought it was Mr. Burrowes. I said, 'Is this Mr. Bur-
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rowes?' He said, 'It wouldn't be well for me to call names.
It might be unpleasant hereafter.' He said he thought it was a
wtong and unjust thing for a man to suffer through his whole
life for one little, thoughtless act. I said, 'Mr. Burrowes, you
should have thought of that before.' I called him Mr. Burrowes
after that. I said, 'You should have thought of this beforehand
and never put yourself into the position you are now in.' He
asked me if I knew whether my husband was going to push this
case or not. I said, 'I presume he will, he is talking of it
now.' He said he would like to settle ·with me and would do
so but he would never settle with J. W. hut would fight it to the
death. That was his own language. He also asked me if I had
those letters. I said if I remember right, that I had not. He
said, 'Well, you have access to your husband's private papers
while he is away or if not you can have.' He then spoke of
our being members of the same church, not of the same church,
but of the Methodist church, of our believing in the same creed
and in the same Christ. He spoke then about the express command in the bible where it said brother shouldn't go to law
against brother.
He also quoted the passage, ~ Love your
enemies, be good to them that hate you, and pray for them that
despitefully treat and persecute you.' He spoke of his high
position in the community, of his wife and child, and of the
8hame and degradation that would follmv him the rest of his life.
I said, 'Mr. Burro,ves, I am human; I have some feeling, I
have suffered as much as yon or your family evei· can.' 1 But,'
I said, 'if you are truly penitent, I have always said that when
you would come out to the world and say you were sorry instead
of going to your church and in your closet and confessing your
sins, if you ever came to me,-I was the one you had really
injured the worst, - if you ever came to me I would meet you
half way every time,' and that I would. Then I asked him if
he was truly sorry and he said he was truly penitent. I said,
'I forgive you for everything you have done and I will never
injure you in any way or shape, with one agreement, and that
is: I do not ask you to go before the public and say you are
guilty but if anything is said don't stand up and say I am inno-

Me.]

PEASE V. BURROWES.

1G9

cent and Mr. Pease wrote those letters to rid himself of his
wife,' as I had heard he had repeatedly said. I said, 'Under
that agreement if anything is ever said I will never accuse you
of it,' and the agreement was made between us that he shouldn't
do it. Then we tnlked, as near as I can remember, - I was
crying then -we talked about whether I could obtain the
letter:::; or not, and whether I had any influence over my husband. I said I knew I had some influence over my husband
ancl if I could procure the letters I would hand them all
over to him. He said he had faith enough in me to believe
that if I promised to destroy the letters he would know that they
were destroyed if they we re never handed over to him. After
that we talked about my getting the letters and about our not
pushing this case, as he expressed it several times to me. I
don't know particularly now, but perhaps I have not stated it as
I did this morning, and then he turned deliberately around and
said, 'Mrs. Pease, I have really not sinned any, the contents
of the letters were true ; the crime was only in my having
written it to j·ou.' That cut me like a stab after I had forgiven
him. I said, 'Mr. Burrmves, our agreement is broken; you
have broken yours and I break mine.' I closed the window
and went up stairs. He had a ver_y low, sweet, musical voice,
more like a woman than a man, rather a hesitancy about it, if
anything, nothing, perhaps~ nobody would notice, a little slow.
After the letter of July 20, I continued to receive other
anonymous letters, I do not think I can tell how many. Mr.
Burrowes called the night of the 15th as near as I can place
it. I got a letter the 20th. I got a letter the 27th. (This is
as near as I can tell you.) I got a letter the 27th preceding the
gentleman that talked with me on the steps ; he came that night.
August 2d, the letter was picked up on my steps, I think
August 2d. August 4th the woman called. August 6th the
man called at night, the big man Saturday night, August Gth.
I sent a telegram for my sister Monday. She came Tuesday
and "\Vednesday the dude called, "½T ednesday morning, the 10th.
The 11th I received two letters threatening me. I think I got
no more letters until I went into the country. I think I got no
ii
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more letters between Augu~t 11th :rnd August 17th when I went
into the country and then this man that talked with me on the
steps was on the train and I i:;uppose he threw the letter in my
lap. I found one in my lap.
1
~ If my counsel wish to produce the letter~ I received July 20,
they may, otherwise I refuse."
The cross-examination of the witness, us to interviews with
strangers about the letter8 claimed to constitute the libel in this
case, had some fourteen months after they were written, was
objected to as irrelevant and immaterial.
The court overruled the objection and expressly admitted the
evidence as n legal right, and not merely in the exercise of
discretion in the control of cross-examination.
The competency of the evidence, therefore, must be considered as to whether it has any probative force upon the issues on
trial, nnd might be considered and weighed by the jury in deliberating upon the verdict.
It cannot be treated as immaterial and harmless and allowed
to stand in the case on that ground, inasmuch as some parts of
it, especially the statements of the witness as to what other persons than the defendant told her about the authorship of the
letters, is of so mischievous a charactel' that it would certainly
influence the jury in determining that que.stion. The declarations of strangers, purely hearsay, as to a fact on trial, when
heard by a jury, cannot fail to leave some impression. A jury
may not distinguish between _the statements of strangers made
out of court and not under the sanction of an oath, and testimony
given under oath before them. If allowed to hear both, they
are apt to consider both; therefore the admission of such evidence
cannot he excused as immaterial and harmless. Woodr~ffe v.
Jones, 83 Maine, 21; Royal v. Clrnndler, 81 Maine, 118.
It is not pretended by the defendant that the evidence in
question, standing alone, had any force to prove the facts stated
by the witness, and especially to prove the :mthor::,hip of the
letters to be or not to be as stated by the persons interviewed;
of course it was not competent for such purpose; and it is presumed that the court so instructed the jury, and properly cau-
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tioned them in that rega1;d, as the charge of the presiding justice i8 not made a part of the case and is not before us, and
nothing in the case indicate::; the contrary.
But, it is stoutly asserted that the evidence shows such a state
of mental illusion or unbalanced mind touching the libellous
letters as to affect the credibility of the witnes8 in regarrl to
them, and discredit her evidence in chief upon the same matter.
If the evidence be competent for this purpose, the verdict must
stand, otherwise, he set aside.
Insanity destroys the competency of a witness; and the
ancient rule was that the question of competency must be determined when the witness is called. and before he is swom.
Turne1· v. Pearle, 1 D. & E. 407; Gilbert, 282; Swift, 109;
Peake, 129; Starkie, 123; Phil. Ev. c. 5, § 7.
This rule, however, has become relaxed in cases where the
incompetency first appears from the testimony of the witness,
himself, and, perhaps, in some cases where the fact is to he
shown aliunde. State v. Damer;,;, 48 Maine, 327. The objection s_hould be made as soon as known, 1 Greenl. Ev. § 421.
If, therefore, the insanity of Mrs. Pease had been made to appear
during her examination upon the stand. it would have been
cause for excluding her testimony altogether; and the presiding
jugtice, whose judieial experience covers n, period of more than
thirty years, would not have failed to discern it.
It was not contended that her aberration of mind was of such
a pronounced character as to render her incapable of understanding the nature of an oath and render her incapable of testi(ying
at all ; but that these letters, that she attributed to the defendant, had so excited and unbalanced her as to create a fancy and
imagination touching the subject that was so unreal and extravagant as to make her feel that fancy was real and that illusions
were truth.
The evidence ohjeeted to is before the court. It is of a most
extraordinary character, and, in the mind of the witness, is
directly connected with the defendant as the author of her
trouble. It shows extreme intensity of belief that he was the
author and publisher of the libels complained of. Her inter-
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view with him is given with peculiar detail of circumstance.
Her interviews with the other persons are of extravagant conception, and in her mind are interviews with his emissaries.
He is imagined by her to be at the bottom of the whole. A
mind inflamed with extravagant improbabilities upon one subject,
may be truthful in part, and fanciful in part, and where the
exact division should be placed between truth and fiction cannot
be arbitrarily fixed.
The mind upon a single topic should be considered a unit,
and its varied phases must be all taken into account, in order to
have accurate judgment of the views it holds. The peculiarities
of this case show that the witness believed of the defendant con·duct that is both rea8onable and unreasonable, credible and
incr~dible; that she believed others, instigated by him, guilty
of conduct that a rational person cannot consider real; and
would it not be dangerous to say that a jury might hear one
part of her account and remain ignorant of the rest? To her it
was a unit. To those who are to judge of its truth a unit it
should remain.
There is force in the suggestion that the interviews with
strangers, related hy the witness, occurred more than a year
after the libellous letters were written and delivered, one of
them, as she says, by the defendant in person; but, on the other
hand, the case shows much controversy of a rancorous nature
between the defendant and the plaintiff, who is the husband of
the witness, calculated to intensify her belief in the identity of the
defendant as the bearer of the last libellous letter. This hostility between the parties might, naturally enough, by the lapse
of time, confirm the witness in her supposed identification, and,
especially so, when the nature of the letters is considered, constantly pricking her mind like a thorn in the flesh, the continued controversy adding new irritation, like caustic upon a sore,
until it became so thoroughly upset that imaginations became
terribly real. She imagined that Burrowes or his emissaries
constantly beset her, both in public and private. Wherever she
went, they seemed to pursue her Jike her own shadow, of which
she could not rid herself.

Me.]

PEASE V. BURROWES.

173

The mind of a witness may be compare<l to a camera. vVhen
properly adjusted, it records a true picture painted by the sun ;
but when unskilfully used, produces a distorted, extravagant,
and untruthful likeness. A photograph, when shown to have
been skilfully ta.ken, may he used as evidence of existing
objects ; but suppose on cross-examination of the artist, it ,vere
shown that the camera was so used that it might produce an
untrue picture, could it be said that such evidence ought not to
be considered by the jury in determining hmv far the camera
had reproduced the truth?
Suppose a phonograph apparently repeats discourse, recorded
by it, correctly, and it were shown that its mechanism had
become disarranged so as to transpose the discourse, and destroy its coherency 01· impair its lucidity, would not the
truthfulness of the instrument he discredited or impeached? Or
suppose the mechanism of a music box be shown to have been
injured, so that it omitted some parts of the music, would not
its accuracy of expression be impaired? And suppose the
omission be noticed, should it not properly be inferred that the
mechanism had become disorder~d? Or if the discourse of the
phonograph he recognized as imperfect and incoherent, or the
photograph be seen to be out of well-recognized proportions,
would it not naturally be inferred that the mechanism of the
former had become disarranged, and that the camera had been
improperly used?
The human mind may be compared to a machine, and, like
it, makes no mistake, when normal. The mind of the witness
in this case contains knowledge, impressions, convictions and
conclusions, touching the issue on trial. All these had been
previously gained from the use of her senses. Her knowledge
was material for the jury to know; not what she thought, not
what she fancied, not what she imagined, but what she knew.
She told what she supposed she knew, but a part of her account
i~ incredible. To her, it is just as real as any part of her story.
To us it is pure fiction. Now there is no suggestion of dishonesty. The difficulty cannot he disposed of by saying, ~~ the
witness lied;" for she appears to have been sincere and desirous
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of telling the truth. She doubtless thinks she has told it. How
much truth she has told is difficult to say, and why? Because
her discour:;e discloses a disordered brain, as to the matter on
trial. The disorder may have been caused hy continued agitation over the facts testified to by her in chief: hut our knowledge
of them comes through a disordered intellect, a defective machine.
This medium must be considered in judging of the picture it
shows, or the truth it conveys.
Witnesses laboring under pnrtial mania may be trustworthy;
more especially when the subject of inquiry is remote from the
subject of delusion. But, when the subject of inquiry i~ the
subject of delusion, care should he taken lest the, '' dagger of the
mind," be mistaken for the real dagger. Browne on Insanity,
§ 451.
The adjudged cases upon this subject are few; hut the
doctrine of them seems to be, thut the condition of mind, if
capable of appreciating truth, must go to the credibility of the
witness, and be submitted to the jury. In Regina v. I-Iill, 5
Cox, C. C. 259, (1851,) Donnelly, a patient in a lunatic asylum,
was called as a witness for the crown, to testify on the trial of
the defendant, an attendant in the asylum, for the homicide of a
patient. He testified that he was possessed of spirits ; that
they spoke to him constantly by day and by night; said he,
"They are now speaking to me; they are not separate from me;
they are round me speaking to me now; but I c:rn't be a· spirit,
for I am flesh and bJood; they can go in and out through walls
and places where I cannot. I go to the grave; they live hereafter, etc. ·when I swear I appeal to the Almighty ; it is perjury, the breaking of a lawful oath, or taking nn unlawful one.
He that does it will go to hell for eternity." On cross-examination he said : '~ These creatures insist upon it, it was Tuesday
night, and I think it was Monday. The spirits assist me in
speaking of the date. I thought it was Monday, and they told
me it was Christmas eve, Tuesday; but I was an eye witness,
an ocular witness, to the fall to the ground."
On appeal a conviction was upheld. Lord Campbell, in
delivering the judgment, said: "It is for the judge to say,
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whether the insane person has the sense of religion in his mind,
and whether he understands the nature and sanction of an oath,
and tqen the jury are to decide the credibility and weight of his
evidence . . . . The proper test must ahvays be, does the lunatic
understand what he is saying, and does he understand the ohligation of an oath? The lunatic mny be examined himself,
that his state of mind may be <liscovered, and witnesses may be
adduced to show in what state of sanity 01· insanity he actually
is; still if he can stand the test proposed, the jury must determine all the rest."
This doctrine was commended hy the Supreme Court, in a
case where a plaintiff testified in his own behalf concerning his
injury, received hy falling upon a street, producing partial
paralysis and impairment of mind. '' Hi.:; statement was not
al ways as direct and clear a~ would be expected from a man in
the full vigor of his mind; still it was not incoherent nor unintelligible, but evinced a full knowledge of the matters in relation to which he was testifying." Hospital physicians testified
to his impairment of memory and <lPmngement, attempted suicide and the like, and his feebleness was apparent while on the
stand. The court was requested to exclude his testimony, hut
declined, and submitted his credibility to the jury. On error
for not excluding the witness, the Supreme Court affirmed the
judgment below, quoting at length from the English case, and
said : "The doctrine of this decision [Regina v. Hi'll] has not
been overruled that we are aware of, and it entirely disposes of
the question raised here." Di:-;trict rif Colwmuia v. Anne..,, 107
u. s. 519 ( 1882).
In the case at bar, the cross-examination of the witness foils
to show a weakened intellect and hardly monomania. Monomania
is insanity upon a particular imbject, and it would seem, when
shown, to require the exclusion of all testimony from the witness
upon that :,ubject, for the same reason that im-mnity excludes a
witness altogether. It is insanity upon one subject, leaving the
mind sane upon all other suhjeets. The test laid down hy the
English case could rarely exclude the monomaniac, and perhaps
never, unless the monomania related to the ::iuhject matter of
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giving testimony, and then, it would seem, the test of moral
capacity ,-the obligation of an oath and a desire to speak truly,would he the same as in any case of in:::;anity or general weakness of intellect. It would naturally follow that the same
quality of mind in each should exclude or admit the witness.
In the case at bar, the witness apparently understands and
comprehends the obligation of an oath, and appears desirous of
telling the truth. By post hoc rea8oning, based on the incredibility of her story, it i:::; inferred that her mind imagines fanciful
occurrences as real. The court cannot say her illusions render
her testimony altogether unreliable a:::; to some occurrences
within her ocular vision, as for instance, in the identification of
Burrowes as the bearer of the second libellous letter. On the
other hand, her illusions in regard to him and his conduct
subsequent to her supposed identification of him, in some degree
at least, weaken the same. They do not utterly destroy her
testimony on the point, but raise doubts as to its accuracy and
reliability; and, certainly, the cause of such doubts should be
considered somewhere, and if not sufficient to he acted upon by
the court in excluding her testimony altogether, must be con:::;idered by the jury or not nt all.
·
The plaintiff has no reason to complain of this view, for the
only apparent cause for the delusion of the witness is some act
of the defendant; naturally the publication of the letters, and
if he be wholly guiltless of them, how could her delusion as to
them and him have arisen? Is it likely to have been fabricated
out of whole cloth? If so, she must have written the letters
herself, and this is not suggested in the record, although many
experts in handwriting have testified upon the handwriting of
the letters.
Whether the case of Swartz, tried at Wiscasset in this State,
in 1883, and cited at the bar as reported by Dr. Ray in _his
Medical ,Jurisprudence, § 528, and also in Browne, § 454, was
correctly deeided by the jury, in view of the corroborating,
almost controlling evidence outside of the testimony of the
government witness, whose mind was deranged upon the subject
of religion, is questionable. The two authorities cited disagree
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upon that question, but both concede the cross-examination
of him showing the delusion to have been competent.
With the merits of the ca~e at bar we have no concern. The
plaintiff does not ask a revision of it upon that ground. The
only question presented is a purely legal one, and of that we
think he has no just cause of complaint.
Exceptions overruled.

CHARLES P. MUSTARD, Administrator,
v,r;;.
UNION NATIONAL BANK.

Cumberland.

Opinion December 23, 18H3.

Banks. Stockholder. Interest. Diviclends.
A stockholder in a bank is not entitled to interest from the bank either on
ordinary dividends declared on his shares, or on money due him from a
rednction by the bank of its capital stock, for a period during which the hank
was prevented from paying him the same by attachments of his stock in suits
pending in court between him and other parties; although the money thus
belonging to him was during such time mingled by the bank with its general
assets, the bank being ready and willing to pay over the same but for the
attachments and having on hand all the time a balance of money sufficient
for the purpose.

ON EXCEPTIONS.
This was an action of assumpsit tried in the Superior Court,
for Cumberland County, without the intervention of a jury and
submitted for decision upon an agreed statement of facts, the
material parts of which appear in the opinion of the court.
The plaintiff took exceptions to the rulings in matters of l:tw
by the presiding justice.

Weston Thmnpson, for plaintiff.
If, instead of attaching ::;hares, McM:rnus had waited till
defe1idant's capital was legally reduced and then held up the
money on trustee process, the situation would have been, as to
the question of interest, the same as now. In either case, the
attachments would have heen defendant's only excuse for nonpayment of the money. Question is whether its use of the subVOL. LXXXVI.
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ject matter pending the attachment, made defendant liable for
interest. Method of attachment and form of writ are immaterial. Defendant debtor became a technical trustee.
When the corporation reduced half of its stock to cash it no
longer had the consent of the stockholder to use the cash for its
own benefit. He ·was not hound to intrust that fund to the
management of the directors.
Counsel cited and commented on : Farmers, &c., Barile v.
Iling, 57 Pa. St. 202, 98 Am. Dec. 215; Cotton v. Shmystein,
14 Wis. 226, 80 Am. Dec. 77 4; Chapin v. Conn. River R. R.
Go. 16 Gray, G9; Dalton v. Dalton, 51 Maine, 170; Glzester.field 1Wf'g Go. v. Delzon, 7 Pick. 9; Bank v. Ins. Go. 104
U.S. (193; Denston v. Perkins, 2 Pick. 86; 1l1errill v. Bank,
HI Pick. 32; 1 Sto. Eq. § 465; 2 Id. § 1261, 1277; Steam.c;;
v. B1·own, 1 Pick. 530; Free,nan v. Freeman, 142 Mass. 98,
105-(); Fridge v. State, 3 Gill & Johns. 103, 20 Am. Dec.
463; Docker v. Somes, 2 My. & K. 655; Pabner v. Mitchell,
Id. (572, n.; Heathcote v. Hulnie, 1 .Jae. & vV. 122; Bobb v.
Bobb, 4 West, 381 ; Abbott v. Stinchfield, 71 Maine, 213 ;
Adams v. Gordis, 8 Pick. 260; _Norris v. Hall, 18 Maine, 332;
Smith v. Flanders, 9 Mass. 322, and cases; Newson v. Douglas.-:, 7 Harr. & J. 417, 1G Am. Dec. 317 ; Blodgett v. Gardiner, 45 Maine, 542.

Barrett Potter, for defendant.
SITTING: PETERS, c. J., vVALToN, EMERY, FosTER, HASKELL,
vVmTEHousE, JJ.
_PETERS, C. J. The agreed statement, with matters not
material to the present question eliminated therefrom, exhibits
the following facts: The plaintiff's intestate, George F. Mustard,
-was the owner of stock in the defendant bank amounting, at par
value, to two thousand dollars, which stood attached in two
suits against him in favor of Patrick Mc)1anus. During the
pendency of the suits in court the bank reduced its stock, by
proceedings which became effectual on luly 20, 1882, from
$100,000 to $50,000, by which act the intestate would have
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been entitled to receive one thousand dollars as his share of his
retired capital hut for the attachment upon it. Nothing seems.
to have occurred between the parties after this to alter the sit-.
nation until January 29, 1891, when a release signed by·
McManus, dated January 28, 18n, purporting to discharge•
his attachments so fiir as covering the one thousand dollars and.
any dividends due upon the stock, was presented to the bank:
by the plaintiff and the sums due him from the hank demanded ..
The bank refused payment at that time, having doubt about doing·
so because the suits were still in court and also because McManus.
had died before the release was presented to them. Bnt those
questions are not now of any importance more than as an introduction to the later controversy which has arisen between the
parties.
The question now is, whether in an action instituted by the
plaintiff to recover this money of the hank, on May 20, 1891,
interest is recoverable on such sum from July 20, 1882, when
the capital ·was retired, or only from January 29, 1891, when.
the plaintiff's proportion of the same was demanded. Therebeing $140.00 due as dividends, the judge presiding ruled as a
matter of law that the plaintiff was entitled to recover $1140.001
and interest thereon from the date of such demand. The plaintiff, however, claims to recover, in addition to this allowance,,
interest from July 20, 1882, to January 2!:l, 1891, on $850.00,.
that portion of the plaintiff's retired capital which, it is admitted,.
was merged in July, 1882, with the general assets of the hank ..
The parties further agree that the bank never made any promise to pay interest on any portion of the funds, and that it has
no custom of paying interest on funds in its possession; that it
has at all times since the reduction of its capital stock had on
hand a balance of money sufficient to pay the $1000.00 and the·
accrued dividends; and that it has been always willing and
ready to pay the same to the plaintiff or his intestate hut for
the existence of the attachments.
The plaintiff contends that the bank, as to these funds, did
not stand in the condition of an ordinary debtor, but became a
stake-holder or trustee for the owner of them, and that having
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received the profits and benefit of the funds is liable for interest
on the same.
We do not feel satisfied to apply the rule invoked by the
plaintiff. There was no promise of interest in any way, and no
disposition to withhold the funds except for self:.protection.
There was more money at all times on hand and unemployed
than the sum due the plaintiff, in readiness for appropriation on
the debt. It would be an unheard of claim to charge a bank
with a liability to pay interest on deposits or declared dividends
when there is no promise to do so, nor any fault on the part of
the bank. And the funds in question were in no more favorable condition for the owner of them than ordinary deposits or
dividends. All uncalled for deposits and dividends held by any
bank, or at any rate, the bulk of them, become mingled in the
moneys and investments of the bank, and that is one source of
its legitimate business profits.
If any interest is recoverable by the plaintiff it must be at the
legal rate of six per cent, while there is no evidence that the
bank earned so much on ·its stock or assets, but the aspect of
the facts could rather indicate the contrary. ·The plaintiff's
claim would seem less just and equitable perhaps, if the detention of his funds had been fol' nine days or weeks or months
even instead of for nine years, but the principle would be the
same in either case. The long-continued delay was not caused
in any degree by the bank.
The cases in Massachusetts, where this same question has
repeatedly arisen, are averse to the plaintiff's claim. Oriental
Bank v. Tremont Ins. Go. 4 Met. 1; Huntress v. Burbank, 111
Mass. 213; Srnith v. Flanders, 129 Mass. 322. And we do
not perceive that our own cases favol' the claim. In Noni's v.
Hall, 18 Maine, 332, the debt in the trustee's hands ,vas on its
face running upon interest. Blodgett v. Gardz'ne1·, 45 Maine,
542, was a similar case. And in Abbott v. Stinchfield, 71 Maine,
213, the trustee, an attorney at law, had collected funds for his
client and deposited them in a savings bank upon interest for
his client's benefit.
Exceptions overruled.
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CITY OF DEERING

Cumberland.
Bond.

Surety.

vs.

EDWARD MOORE.

Opinion December 26, 1883.

Contribution.

Discharge.

R. 8., c. 82, § 45.

The failure of a collector of taxes to sign his bond delivered to the town with
sureties will not invalidate the same, because the liability imposed by law
is precisely the same as if the bond had been signed by the principal. The
covenants in the bond would not have changed the legal relation of the
parties.
When sureties bind themselves severally for the payment of the same debt
they are liable to contribution so that all shall fare alike. The release of
one by deed would release all; but the discharge of one on part payment of
the liability, would not, although the discharge of the debt might do so,
under the provisions of R. S., c. 82, § 45.
AGREED STATEMENT.

It appeared from the facts stated hy the parties, that this was
a suit on two bonds, of a collector of taxes for the town of
Deering, one for the year 1884, one for 1885, the last named
one not having been signed by the principal. The penal sum
was $30,000, and each surety bound him:::;elf severally in the
sum of $5000.
It was agreed that defendant is liable on the first bond, that of
1884, to the amount of $82.00. And that if this is the only
liability in this suit, costs are to he taxed for each party as
though an offer to he defaultecl for this amount had hecn filed
on the first day of the January term, 1893.
It was further agreed as to the bond of 1885, being the seC'ond
one in said suit, that in 1885, Grenville M. Stevens, having been
chosen and qualified ns collector of taxes of Deering, procured
the second bond in suit, to be executed; but his name as principal, was not signed on it. The town of Deering became the
City of Deering, by chapter 506, Private Laws of 1888, withall
rights preserved.
After the execution of the bond by the parties signing it, it was
delivered hy said Stevens, to the assessors of taxes of said
Deering, who made a legal assessment of the faxes of said Deering
for that year, and delivered to snid Stevens, as collector, a legal
commitment and warrant for the collection of said taxes.
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Of the taxes so committed to him, said Stevens has failed to
pay over to the proper officers the sum of $883.98. Of this
deficiency, together with the deficiency on the bond of 1884,
plaintiff has received from ~essrs. Sawyer and Dunham, two
of the sureties, $187. 50 each, in full discharge from liability
upon each bond, and is willing to assume the collection of
$187 .50, from Mr. Bell, another surety. The other signers,
except defendant, are not good financially, nor is said collector.
Plaintiff made same offer of settlement to defendant at the same
time. The bonds for 1884 and 1885, are the same except the
necessary changes in dates and amounts, and the bond of
1884, was executed by said Grenville M. Stevens. Plaintiff's
offer of settlement was to receive $750.00, in full discharge of
liability on hoth bonds, or one quarter of that sum, from each
of the good signers.
If said bond of 1885, is obligatory upon said Moore, he is to
be defaulted. Hearing in damages to be had at nisi priw::. If
said hond of 1885, is not obligatory upon said Moore, he is to
be defaulted for $82.00.
The case was submitted to the law court.

George C. Hoplcins, for plaintiff.
Liability: Clark v. Metca1j~ 38 Maine, 126, and cases;
Cleaves v. Dockray, (57 Maine, 123. Damages: Machias_p01·t
v. S1nall, 77 Maine, 110. No contribution: Bancroft v. Abbott, 3 Allen, 524; Fitzpatr-ick v. B. & M. R. R. 84 Maine,
p. 41, and cases.
C. P. Mattocks and L. Barton, for defendant.
Validity: Murfree on Official Bonds, § § 7, 8; Wildcat
Branch v. Bail, 45 Ind. 213. Liability: Wood v. Wasltbum, 2 Pick. 24; 1 Am. Law of Administration, p. 552;
Brandt, Suretyship, § 121; Baldwin v. Gordon, 12 Martin,
378; State v. Bu,q_q, 6 Robinson (La.), '33; ·Pen·y v. Bw·chard, 21 Conn. 597; Bean v. Parker, 17 Mass. 591. Intention
of obligor, and negligence of obligee, in accepting imperfect
;bond: Wildcat Bmnch v. Bail, supm; .1lfa,quire v. Park, 140
]\fass. p. 21; Bracken County v. Daunt, 80 Ky. 388; Blakey
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v. Johnson, 13 Bush, 197, and cases; Goodyear Co. v. Bacon,
148 Mass. 543; Pay v. Richardson, 7 Pick. 91; Steele v. M/ller, 40 Iowa, 402; Stiles v. Probst, 69 Ind. 382; Dair v. U.
S. 16 vVall. 1, 6; Pawling v. U. S. 4 Cranch, 219; State v.
Peck, 53 Maine, 584; U. S. v. Hanunoncl, 4 Biss. C. C.
283, 285.
SITTING:
'-\' HITEHOUSE,

PETERS, C. J.,

E~IERY,

FOSTEH,

HASKELL,

JJ.

HASKELL,' J. Debt by an obligee against a surety upon two
bonds, given by a collecter of taxes for the years, 1884 and
1885, respectively. The last bond was not signed by the
principal. Each suret3~ bound himself severally, and not jointly,
in the sum of $5000. The obligee received from two sureties
a sum of money, '' in full discharge from liability upon each
bond." Two questions are presented :
I. Did the failure of the principal to sign the last bond
render it void? We think not. The bond was conditioned
that the principal should faithfully perform official duty. This
he was bound by law to do, just as effeetually as if he hud
covenanted to do it by signing the bond. The engagement of
the surety, therefore, rested upon the Jegal obligation of the
principal already incurred. It is not like the cases, often referred to, where no obligation attaches to the principal, outside
of the bond itself. In those cases, the prineipal not being
bound, it would be unjust to hold the surety. Nor is it like
the case of bail, where the sureties have peculiar rights flowing
from the stipulation agreed to by the principal. The bond
must be held good ·at common law. Howard v. 13J'Own, 21
Maine, 385; Scarboro.ugh v. Parlce1·, 53 Maine, 252; Goodyeat
Co. v. Bacon, 148 Mass. 542.
II. Did the discharge of two sureties release the defendant,
another surety? No. The defendant was one of six sureties,
who hound themselves severally and not jointly, each in the
sum of $5000. Their relations to each other are precisely the
same as if each one had executed a separate bond. They are
neither necessarily joint debtors, nor joint sureties. Had the
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principal executed the bond, he would have bound himself in
the sum of $30,000. The sureties, instead of standing in jointly
for that amount, divided it equally among them, and each one
became severally bound for his aliquot share. They are suretie8
for the principal, and may or may not be called upon to hear
a common burden, as circumstances may require. If they are,
(that is, if the whole liability be less than the aggregate amount
a8sumed by all of them, it becomes a common burden, not by
reason of any contract or engagement to indemnify each other,
but on the principle of equity, that a common burden shall be
equally borne by all,) they become co-sureties, and stand in
relation to each other as joint debtor8, and are bound to contribute to each other, so that they shall all fare alike. In cases
of this sort, of course, none can be charged beyond the amount
that he has stipulated for. Wlirner v. Morrison, 3 Allen,
5G7. It follows, therefore, that the release of one would work
the release of all. That is based upon the presumption of
payment, the seal being conclusive evidence of complete and
ample consideration. To work the discharge of a debtor, the
agreement must he made upon sufficient consideration, and that
pays the debt. At common law, the part payment of a debt
is not sufficient consideration for its discharge. Bailey v. Day,
2(i Maine, 88; Potter v. Green, 6 Allen, 442. If the discharge
he by a sealed instrument, it is of no consequence what the
actual consideration may he, for the seal is conclusive evidence
of sufficient consideration. By the statute of this State, passed
in 1851, c. 213, R. S., c. 82, § 45, the settlement of a demand
upon the receipt of money or other valuable consideration,
however small, will ba1· an action upon it. It should he observed that the demand must be settled, in order to effectuate
that result. The discharge of a debtor from liability upon a
demand that is to remain outstanding will not so operate. This
distinction applies where one or two joint debtors is discharged
upon the consideration of part payment, leaving the demand
outstanding against the other. Such discharge will not bar an
action against both; nor can it he pleaded by the other in an
action against him, if the liability be several. Bank Y. Mar-
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shall, 73 Maine, 79; Drinkwate1· v. ~Jordan, 4G Maine, 432;
McAlleste,· v. Spm,que, 34 Maine, 29G.
In the case at bar, the attempted discharge of some of the
sureties is not pretended to have been hy a sealed instrument.
Had it been, it would have worked a discharge of all the sureties,
for they stand in the relation to each other of joint debtors,
heing co-suretie::i for the payment of the :-;ame debt. Nor does
it pretend to have discharged the whole debt, as provided for
by statute. It simply pre::iurnes to discharge some sureties from
a liability or debt that was to remain outstanding, and, therefore, not being upon sufficient consideration that would have
paid the debt, or so much of it as they had engaged to pay by
their covenant, nor evidenced hy a sealed instrument, it was
ineffectual to discharge any one.
The result is, damages upon the lattt bond should he assessed
in a sum equal to the existing default of the principal, with
interest from the Ji.me it nccrued, leaving the defendant to such
claims for contribution as shnll prove just.
Defendant dPj'aulted. Dmnages to be
assessed below.

Sr◄~LECTMEX OF ANDOVER,

Appellants,

vs.
CoENTY Co:c\rnnssIONEns.

Oxford.
TVay.

Committee.

Opinion December 2G, 1893.

Disinterested. Description.
c.18, § 49.

R. S., c. 1, § 6, 1"itle 22;

'l'he ownership of land liable to taxation in a town through which a highway
has been laid by the committee appointed on appeal from the County Commissioners, will not disqualify a member of such committee from acting, no
part of such land having been taken for the way.
\'Vhere the termini of a proposed way are fixed and certain and the general
route cannot be mistaken, Helcl: that the description is sufficient.

ON EXCEPTIONS.
From the bill of exceptions it appears that this case beg an
hy a petition presented to the county commissioners of Oxford
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county, signed by the selectmen of Andover, praying for the
location of a highway as therein set forth, commencing at
Andover Corner in town of Andover and extending through
towns of Andover, Roxbury and Rumford, via Swain's Notch,
so-called, to Rumford Falls. After due proceedings the said
commissioners denied the prayer of the petitioner,::;, whereupon
the petitioners duly and seasonably appealed to the Supreme
Judicial Court of Oxford County.
Thereupon a committee
was duly appointed on said appeal. Said committee after due
proceedings, viewed the route, heard the parties, and made their
report to this court, nt the next regular term after their appointment, wholly reversing the adjudication of said commissioners,
to which report objections were seasonably made in writing by
the appellees to the acceptance of said report. A hearing was
had upon said objections before the presiding justice who found
the following facts: That A. H. ,v alker, one of the committee,
was the owner of one half in common and un.divided of about
twelve hundred acres of wild land in the northeasterly portion
of said town of Andover, situated in the Kimball :Mile" so-called,
and in Y range and northeasterly of Andover Corner; ancl the
s(mtherly line of said lands, by the scale of the county map
appear::, to be about one and one half mile::, northerly of Andover
Corner, and about three and one half miles northerly of Chapman's Mills, so-called, by an air line, but is considerably further
than that from either Andover Corner or Chapman's Mills, by
any roads leading thereto. The proposed road starts at Andover
Corner, as appears by petition to the county commissioners, and
runs southeasterly over the present located and travelled high way
to Chapman's Mills, about two and one half miles; then it leaves
the present located and travelled way running in a southeasterly
course, through Swain's Notch, so-called, to Rumford Falls. The
proposed road brings Rumford Falls about five miles nearer
Andover Corner, than by way of South Andover and Rumford
Center road, and about two and one half, or three miles, nearer
than by way of Roxbury Notch road. A portion of said proposed
road, to be built, is in the town of Andover, but no part of it
passes over any land of said Walker, who is not a resident of
Oxford County.
ff
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Upon the foregoing facts the court ruled as matter of law, that
the objections be sustained, and the acceptance of the report
be denied.
The appellants, being the original petitioners, took exceptions
to this ruling.

Jwnes S. Wright, for petitioners.
The burden is upon the appellees to show that these lands were
affected, in order to disturb the report of the committee. If any
interest existed, it was against the road, on account of taxes,
but the decision was the other way.
The court should not presume that Walker was influenced,
unless it clearly appears in proof that his property was affected
by the decision.
Revised Statutes, c. 1, rule 22, where a person is required
to be ''disinterested" or" indifferent" in a matter in which others
are interested, refers only to relationship.
The effect of the word "disinterested'' in c. 18, § 49, R. S.,
is simply to require that the committee shall be impartial.
Timber land the growth of which could only be run out by the
brooks and streams to be utilized, would be unaffected by this
proposed road.
John P. Swasey, for remonstrants.
Walker being a land owner and tax payer is disqualified.
Pearce v. Atwood, 13 Mass. 324; Friend, applt. 53 Maine, 387;
Petition of New Boston, 49 N. H. 328, and cases.
Description insufficient and invalid. Phillips v. Co. Com.
83 Maine, 541, and cases; Hayford v. Co. Com. 78 Maine, 153,
and cases.
SITTING:

PETERS,
JJ.

c.

J.,

WALTON,

EMERY,

HASKELL,

WHITEHOUSE,

HASKELL, J. Objections to the acceptance of the report of a
committee appointed on appeal from county commissioners on
the location of a highway. Two objections are made:
I. Because one member of the committee owned land in the
town of Andover, into which town the road ran, and was a
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taxpayer therein and therefore is not a~~ disinterested" person as
required by statute.
The original petition was signed by the selectmen of Andover,
authorized by a vote of the town, and they are the appellants
in this case. This member of the committee was not an inhahifant of the town and therefore not disqualified as a party to the
suit. Nor would any part of his land be taken by the location
of the way. The cases of State v. Delesdernie1·, 2 Fairf. 473,
and of Fl'iend, Appellant, 53 Maine, 387, and of Pearce v.
Atwood, 13 Mass. 324, cited at the bar, are, therefore, not in
point. These cases hold that any direct interest, however small,
will disqualify a judicial officer, ~~ for no man can lawfully sit
as a judge" in his own case. An interest that disqualifies from
judicial action may be small, but it must be an interest, direct,
definite, and capable of demonstration; not remote, uncertain,
contingent or unsubstantial, or merely speculative and theoretic.
Fletcher v. Railroad, 74 Maine, 434; Jones v. Lcwrabee, 47
Maine, 474; Warren v. Baxter, 48 Maine, 193.
The requirement to be disinterested is the equivalent of not
interested. Interest therefore disqualifies. In this case, what
interest had the committee-man who is objected to? He was
liable for taxes on his land in Andover. Primafade his interest
would be against building the road laid out by the committee.
As a taxpayer in any other town in the county, his apparent
interest ·would he in the same direction, for the county would
be liable to pay damages for land taken. If liability to pay
taxes that may be applied to the building of any highway be the
test of disqualification, no citizen of a county can act as county
commissioner, or committee-man, in the location of highways
in his county, nor can selectmen of towns act in the laying of
town-ways in their towns. The liability of taxation for public
works is not such an interest as disqualifies action in theii
construction. Otherwise, government would be impossible.
Committees on appeal exercise the same function, whether
considered judicial or administrative, that county commissioners
exercise in the first instance, and the same test of qualification
applies to both. It has always been held in Massachusetts, and
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believed in this State, that liability for taxation in the town or
county where th_e road is laid, does not disqu-alify. Wilbmltarn
v. County Cornmis,,;ione,·s, 11 Pick. 322: Danvers v. Co.
Commissioners, 2 Met. 185.
If it were shown that some non-apparent interest influenced
a member of the committee and rendered him impartial, such
fact might attack the integrity of the report, but would not
show a disqualification of the committee. It might destroy
action, but not authority to act. No such facts are shown,
neither is the fairness or integrity of the report questioned.
II. Because the way to be laid is not sufficiently described
in the original petition.
The description commences at Andover Corner, a well known
point, thence through Andover, Roxbury and Rumford via
Swain's Notch to the county road near the dwelling of Manley
Blanchard in Rumford, thence to Rumford Falls. The termini
are fixed and certain. The route is via Swain's Notch. The
locality is almost mountainous, and Swain's Notch is a well
known pass between the hills. No one could mistake the general
route proposed. The petition is as specific as it well could he,
and is sufficient. Packard v. Co. Commissioners, 80 Maine. 43.
Exceptions sustained. Report accepted.

vs. JosEPH

STATE
SAME

Franklin.

vs.

TrnnETTS.

FRANK HALEY.

Opinion December 26, 1893.

Crirninal Law. Appeal. Motion. Judgment. Pleading. '' Unlawfully."
Appeal is a proper and effectual remedy for the imposing of sentence by a
. magistrate in excess of his jurisdiction.
A verdict of guilty upon a complaint or indictment containing several counts
is a verdict upon each count. Any injustice from such verdict cannot be
relieved by motion in arrest, but may be on motion for new trial.
If one of several counts be good, judgment will not be arrested; but where
several substantive offences are charged in separate counts, and a conviction
be had upon all, judgment may be arrested upon those that are bad, because
judgment may be several, although the conviction be general.
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The word unlawfully need not be averred when its equivalent "contrary to
the form of tlie statute" is used; and an act need not be charged to have
been maliciously clone, when not, by law, made an element of the offense.
ON EXCEPTIONS.

The cases appear in the opinion.

Geo. L. Rogen;, County Attorney, for State.
B. Emery Pratt and H. L. Whitcomb, f'or defendants.
SITTING: PETERS, C. J., WALTON' EMERY, FOSTER, HASKELL,

JJ.
HASKELL, J. Complaint before a magistrate for hunting and
killing deer in violation of the game laws. The offense is
charged in two several counts averring the destruction of one
deer in each count at different times. A trial was had upon the
plea of not guilty, and the defendant was convicted and fined
eighty dollars and costs. From this sentence the defendant
appealed and \Vas again tried in the court below and convicted.
He now moves in arrest of judgment:
I. Because the magistrate imposed a fine in excess of his
jurisdiction. Suppm;e he did. One remedy was hy appeal,
and the defendant has availed himself of it.
II. Because a verdict was not taken upon each count separately. It was taken upon each count. A general verdict of
guilty on several counts is a verdwt on all, and therefore on
each; and any injustice from such procedure cannot he remedied
by motion in arrest of judgment, but may be on motion that the
verdict be set aside as unwarranted by the evidence. State v.
Hood, 51 Maine, 363.
If one count be good, judgment will not be arrested. StatP.
v. Hadlock, 43 Maine, 282.
If, however, several substantive offenses be charged in separate counts, and a conviction be had upon all by a general verdict of guilty, judgment may be arrested upon those that are
had, for it rrmay he several, though the verdict is general."
State v. Burke, 38 Maine, 57 4. Motions in arrest of judgment
reach the sufficiency of the charge, not the justice of the verdict. State v. Rounds, 76 Maine, 123-126.
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III. Because the first count does not allege the act to have
been unlawfully or maliciously done. These specific words
need not be averred. The allegation against the peace and contrary to the statute is an equivalent of the former, and the latter
is not made an element of the offense by the stntute. Both
counts being valid, judgment must go on both.
Exceptious overruled. Judg1nent for the State.

)VILLIAM

C. 1V ALKER, Administrator.
vs.

REDINGTON LU::\1BER COMPANY.

Franklin.

Opinion December 2G, 1893.

Negligence. Voluntary Exposure.
When one receives an injury, through his own negligence, by exposing himself to dangers of which he had ample opportunity to be informed, he cannot
maintain an action therefor.

ON

•

REPORT.

This was an action on the case against the defendant for negligently and carelessly maintaining a skid-way or landing so near
to the passing trains of the Phillips and Rangeley Railroad as to
endanger the lives and limbs of persons having occasion to pass
upon the trains and in the management thereof, whereby the
plaintiff's intestate, a brakeman on one of such trajns, received
injuries that resulted in the loss of his life.
The plea was the general issue.
The evidence for the plaintiff being taken out, it was agreed
tliat the case be reported to the Law Court, with the stipulation
that, if the court shall be of opinion that the plaintiff has a
cause of action against the defendant, the case shall stand for
trial; otherwise a nonsuit to be entered.
The facts are stated in the opinion.

B. Emery Pratt, for plaintiff.
F. E. Timberlake, for defendant.
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CO.

C. J., vV ALTON, E1rnRY, FOSTER,

HASKELL,

WHITEHOUSE, JJ.
HASKELL, ,T. A brakeman was last seen alive leaning from
the steps of the forward end of a passenger car on the Phillips
and Rangeley Railroad, looking backward and under the car,
while the train was moving on a down grade. He set his
brake, stepped down on the steps, and, holding on by the
guard rails, leaned over, looking backward and under the car,
evidently to observe whether the wheels were sliding. He
returned to the brake, set it up, and then resumed his place of
observation. The car passed a skid-way nhout level with its
floor and at least twenty-nine inches distant from it. The skidway had been used by the defendant previously in loading logs
upon platform cars. Presumably some part of the brakeman's
body struck the skid-way that brushed him aside, and, hanging
on for his life, he was carried a short distance, and then fell
under the car and was killed.
Assuming all other facts necessary to charge the defendant to
be proved, what excuse can he given for the carelessness of the
deceased? He had been passing daily by a lumber landing as
far away from the sides of the cars as all ordinary platforms are,
although passenger platforms, in these days, are much lower
on standard guage roads than the floors of the cars. It was no
part of his duty to lean from the car to observe the effect of his
brake upon the wheels. He could ordinarily tell from his post
at the brake rod when the wheels began to E<lide. It was the
sixth of October. T'here could not have heen :3now or ice upon
the rail so as to hnve made it more difficult to tell how well the
brake was holding. He carelessly exposed him:5elf to danger,
of which he must have previously had notice, and, although his
misfortune was great, others cannot he held to share it with him
or bear it for him.

Plaintiff nonsuit.
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vVILLIAM B. NEAL

Kennebec.
Partnership.

vs.

WrLLIAlVI

B.

BERRY.

Opinion December 26, 1893.
Minor.

Ratification.

R. S., c. 111, § 2.

A note was given by a firm, one member of which was then a minor.

Upon
dissolution of the firm,-by an oral submission to arbitration in which the note
was expressly excludecl,-the other partner assumed all its liabilities, retaining the assets, and was required to pay the note. He sought to recover one
half of the amount so paid from his co-partner. Held; that if the note was
a firm liability it belonged to the plaintiff to pay the whole of it by the terms
of the dissolution; if not such a liability, then it was a joint promise for
which the defendant, being a minor, is not holden, he not having ratified his
promise in writing according to the statute since he became of age.
ON REPORT.

G. W. Eies_elton, for plaintiff.
A. M. Spear, for defendant.
SITTING: PETERS,
WHITEHOUSE,

C. J., WALTON,

EMERY, FOSTER, HASKELL,

J,J.

HASKELL, J.
In June, 1887, plaintiff and defendant became
partners. Defendant was a minor. December 17, 1887, the
firm gave a note for sixty dollars. December 23,l, defendant
became of uge. The partnership was dissolved June 10, 1888.
The partnership affairs were settled by an a wartl of referees,
July 17, 1888. The note was excluded from the reference by
mutual consent. By the terms of the award, $615.4 7 was to he
paid the defendant, and the plaintiff was to succeed to the firm
business and save defendant harmless from all liabilities of the
firm. November 5, 1888, plaintiff paid the note and has sued
defendant for his half.
If the note is to he treated as a firm liability, then it became
plaintiff's duty to pay the whole of it by the terms of the award,
and he cannot recover in this suit.
If it is not to be treated as a firm liability, then it is the joint
liability of the parties, and the plaintiff may recover one half
VOL. LXXXVI.
12
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of what he paid upon it, unless the defendant is not bound by
reason of infancy when the note was given. The infancy is
admitted. Has the defendant ratified his promise in writing
since he became of age? No such writing is produced. The
common law authorities do not apply. R. S., c. 111, § 2 ;
Bircl v. Swain, 1H Maine, 52H.
Judgnient for defendant.

STATE V8. FREDEIUCJ{

Cumberl~nd.

A.

CLARK.

Opinion December 26, 1893.

Pleading. Cruelty to Animals. Charge or Custody. R. S., c. 124, § 2.9.
A complaint, charging a defendant with having the" custody and control" of
a horse without further particulars, is sufficient under a statute which provides a penalty for cruel treatment of a horse by any person "having the
charge or custody thereof, as owner or otherwise."
The custody need only be alleged or proved,
The statute excuses averments as to the particulars of custody.

ON EXCEPTIONS.
The case originated in the Municipal Court, for the City of
Portland, on the following complaint:
((Eben N. Perry, on the twelfth day of January, in the yea1·
of our Lord, on thousand eight hundred and ninety-three, in
hehalf of said State, on oath complains, that Frederick A.
Clark, of Portland, in said county, on the eleventh day of
,January, A. D. 18H3, at said Portland, then and there having
the custody and control of a certain horse, did then and there
unneuessarily fail to provide such horse with proper shelter and
protection from the weather, against the peace of the State, and
contrary to the form of the statute in such case made and
provided."
The defendant was convicted, and appealed to the Superior
Court, where he was tried before a jury, and found guilty. He
thereupon moved in arrest of judgment, because the complaint
did not follow the language of the statute under which it was
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brought. The motion having been overruled he brought the
case to this court, by exceptions.

C. A. True, County Attorney, for the State.
John O. and F. If. Cobb, for defendant.
Counsel cited: State v. Learned, 47 Maine, 426; State v.
Haskell, 7G Maine, 399; Gorn. v. Phillips, 1G Pick. 211;
Com. v. Blood, 4 Gray, 31; Omn. v. Whitman, 118 Mass. 458.
SITTING: PETERS, C. J., WALTON,

EMERY,

FOSTER, HASKELL,

W HITRHOUSE, J J.
HASKELL, J. The complaint, after proper averments as to,
time and place, avers that the defendant, !! then and there having
the custody and control of a certain horse, did tmnecessarily fail
to provide such horse with proper shelter and protection from
the weather, contra pacem. et contraf01·11iarn statuti."
The statute, R. S., c. 124, § 29, provides that, !! every person
who cruelly overdrives .. any horse .. or, having the charge,
or custody thereof, as owner or otherwise, unnecessarily fails
to provide such animal with proper food, drink, shelter aDd.
protection from the weather," shall he punished.
The defendant, having been convicted below, contends that
judgment should Le arrested, because the eomplaint does not
charge him with having the charge and custody of the horse,.
as owner or otherwise.
The words, !! charge," and !! custody," are frequently used ais
synonymous. The lexicographers give them as synonyms.
They are placed in the statute, however, disjunctively, and, in
such cases, need not be conjunctively averred, and cannot be
disjunctively averred. The statute word, !! custody," therefore,
in the complaint, sufficiently charges the defendant's control of
the horse. It i& not necessary to define the nature of the defendant's custody, !! as owner or otherwise." Those words were
inserted for the very purpose of obviating any supposed necessity of that sort. The statute meant to reach persons having
either the !! charge or custody," if there can be any distinction

196

STATE V, CAMERON.

[86

made in the meaning of those words, without requiring any
further particulars to be averred or proved, as such a requirement might paralyze any attempt to punish apparent cruelty.
It is sufficient to charge and prove, that the defendant, having
the custody of the animal, was guilty of the inhuman treatment
prohibited by the statute. See the reasoning in State v. Haskell,
76 Maine, 399; Commonwealth v. Curry, 150 Mass. 509.
Exceptions overruled.

STATE

vs.

Piscataquis.

ALEXANDER CAMERON.

Opinion January 4, 1894.

Indictment. Names of Persons. Initials.
A description of the person to whom intoxicating liquor was sold as "S. A.
Willetts," is no grouncl for demurrer to an indictment.
Letters of the alphabet may be sufficient names to distinguish persons of the
same surname.

ON EXCEPTIONS.
The case is stated in the opinion.

11£. W. McIntosh, County Attorney, for State.
J. B. Peaks, for defendant.
If the given name of Willetts was not known, it should have
been so stated in the indictment, giving the initial letter gives
the defendant no knowledge of who Willetts is or which ,,rmetts
it is. And gives him no opportunity of showing, in case of
another indictment for selling to Stephen A. Willetts that he has
been once convicted of selling to S. A. Willetts, because this
being upon demurrer there is no evidence and will be none that
S. A. ,villetts means Stephen A. Willetts any more than it
means Susan A. Wil1etts or Solomon. Heard Crim. Law, p. 32.
Counsel cited: Com,. v. Blood, 4 Gray, 33; Com. v. Thurlow,
24 Pick. 37 4; Com. v. Stoddard, 9 Allen, 280, 282, and
cases; Com.,. v. Intox. Liquors, 116 Mass. 21, and cases; Corn.
v. Glover, 111 Mass. 401; Com. v. C,·awford, 9 Gray, 129,
and cases; Com,. v. Pope, 12 Cush. 272; Corn. v. Hill, 11
Cush. 141 ; Corn. v. Finn, 108 Mass. 467.
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SITTING:
vVIswELL,

PETERS,

c.

J.,

LIBBEY,

E31ERY,

HASKELL,

JJ.

EMERY, ,J.
The defendant was indicted for an unlawful sale
of intoxicating liquor iito one S. A. vVilletts." He demurred
'generally to the indictment, but in his argument only complains
that it did not sufficiently allege the name of the person to whom
the sale was made. His argument is that, at least, one of the
christian names should have been stated in full.
By his demurrer, the defendant admits that he <lid unlawfully
sell a quantity of intoxicating liquor to one ii S. A. "Tilletts ;"
and hence admits that ii S. A. Willetts" is the name of the
person to whom the liquor ,vas sold. It, therefore, appears and
must be assumed that the name of that person is ii S. A. Willetts." It does not appear and cannot be assumed that he has
any other, or any more of a name. Letters of the alphabet,
consonants as well as vowels, may be names sufficient to distinguish different persons of the same s1t1r1rnme. Breedlove v.
Nicolet, 7 Pet. 413; Tweedy .v. Jm"V'i8, 27 Conn. G2; Re_q.
v. Dale, 6 Eng. L. & Eq. 360.

Exceptions ovaruled.

Rm,ALVIN ROBBINS

Franklin.

vs.

AuGusTus

H.

SwIFT.

Opinion January 3, 1894.

Trespass. Officer. Taxes. Arrest. Excessive Fees.
For a collector of taxes to demand excessive fees from one under arrest for
non-payment of taxes is an abuse of authority which is remediable by nn
action of trespass.

0N EXCEPTIONS.
This was an action of trespass for assault and false imprisonment in which the jury returned a verdict for the defendant.
The plaintiff claimed that the defendant, a collector of taxes
for the town of Industry, abused his authority and taxed illegal
fees which the plaintiff was compelled to pay in order to obtain
his release from jail upon being arrested and committed for the
non-payment of taxes, after being imprisoned about four hours,
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whereby the defondnnt became a trespasser ab initio. The tax
was three dollars, and the collector's fees were six dollars and
ninety cents.

Enoc!t W. Whitcomb, for plaintiff.
E. 0. Greenleaf, for defendant.
The plaintiff was not liable on account of any excess in costs,
and such excess, if any there were, \Vill not enable the plaintiff
to maintain :m action for false imprisonment. JJfeserve v.
Folsom, 62 Vt. ,504. So, also, where the costs are irregularly
taxed, Small v. Banfield (N. H.), 20 Atl. Rep. 284.
The gist of the action of false imprisonment is unlawful detention, and in this case the process was regular and the detention
lawful, and not unlawfully extended.
The jury found that the process had not been abused, there
was no indignity or oppression beyond the arrest; that being
justifiable, an<l the detention lawful, plaintiff has no grievance.
Couprtl v. Ward, 106 Mass. 289; _._Mullen v. Brown, 138 Mass.
114; Abbott v. Kirnball, 19 Vt. 551. ( 4 7 Am. J?ec. 708.)
SITTING: PETERS,
HOUSE,

C. J.'

w ALTON'

EMERY' FOSTER, WHITE-

JJ.

EJ\,tERY, J.
The defendant ,vas a town collector of taxes, and
as such had a legal warrant to collect a legal tax from the plaintiff. After observing the necessary preliminaries, the defendant
arrested the plaintiff on the tax warrant for non-payment of the
tax, and committed him to the county jail. In the written certificate of the costs of arresting and committing, given to the
jailer as required by statute, the defendant named a sum in
gross and in excess of the amount of the legal fees. The plaintiff
after the commitment paid the full sum thmi certified, and was
thereupon released from the imprisonment.
It does not appear in the case, that the plaintiff questioned
the legality of the smn certified, or that his imprisonment was
ut all prolonged by the excess of costs certified, or would have
been in the least abridged had they been correctly certified.
The plaintiff has now brought this action of trespass for that
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arrest and imprisonment. At the trial the defendant conceded
that he had injured the plaintiff by demanding and taking excessive fees ns above described, but contended that this action of
trespass was not the lawful remedy for such an injury. The
pre::.iding justice sustained this contention and thus practically
directed a verdict for the defendant. The plaintiff excepted.
The question, therefore, is whether trespass is the proper form
of action for thfa injury.
It is the firmly established ru]e of our law that any abuse hy
a ministerial officer of an authority given him by law, is
remediable by an action of trespass. The reasons for this salut~ry rule are clearly and correctly stated in Om·ter v. Allen, 59
Maine, 296 ; and lately affirmed in Railroad Go. v. Small, 85
::VIaine, 462, and need not be repeated here. In accordance with
this rule, the following acts have been held to be abuses of
authority and remediable by an action of trespass : the working
an estray or a beast distrained. Bag.~lzawe v. Gowa'rd, Cro.
Jae. 147 (cited in Gibbs v. 0/zase, 10 Mass. 129,); the omission to care for impounded beasts, Ada,ns v. Adams, 13 Pick.
384 ; the placing an unfit person in a house as keeper over goods
attached, ftfalcolm v. Spea1', 12 Met. 279; Elelling attached
property when one of the appraisers was interested, J.11.cGouglt
v. Wellington, G Allen, 505 ; a delay for five hours to remove
goods from the room fo which they had been attached, lVillimns
v. Pou:ell, 101 Mass. 4G7; the omission of a collector of taxes,
after a sale of property, to ti render an account in ,vriting ,. of
the ~ale and charges, Blanchard v. D,no, 32 Maine, 557; selling the goods of a firm on an execution against one partner,
_llfo01·e v. Pennell, 52 Maine, Hi2; the deduction of illegal fees
by a tax co1lector from the proceeds of a tax sale. 0a1'ter v.
Allen, 59 Maine, 296; the selling by a tax collector of more
goods than necessary to pay the tax and expenses of sale,
although the surplus proceeds were paid over to the plaintiff,
Seekins v. Goodale, 61 Maine, 400; the omission by the officer
attaching hay, to leave enough hay for the debtor's cattle. Wentworth v. Sawyer, 76 Maine, 434.
The foregoing cases sufficiently illustrate the rule. V{as the
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defendant's act within the rule? Of this, there can be little, jf
any doubt. He practically demanded and exacted excessive and
Hlegal fees of a prisoner whom we hel<l in official durance. He
presumably knew the law, and what were the legal fees. He
thus abused his official power, nnd under the rule above stated
this abuse can be remedied in this action of trespass.
It is urged that the imprisonment does not appear to have
been prolonged a single instant by reason of the demand for
illegal fees, and that, therefore, the plaintiff's only action is one
to recover back the sum ,vrongfully demanded. The same contention was urged in Garter v. Allen, .,;upm, and overrule_d.
In determining whether an act is an abuse of official power, the
nature of the act it:;.;elf, is to be looked at rather than its mere
result. The defendant's act was clearly illegal, and an abuse of
official power. That the plaintiff did not resist or question it
does not make it any the less illegal or abusive. The sharp
stress of imprisonment does not encourage a prisoner to question
the propriety of official demands made upon him, as a condition
of his liberty. That he hastens to comply with the illegal demand
rather than suffer further imprisonment, does not purge the
demand of its oppressive character as an abuse of official power.
The amount of damages the plaintiff is entitled to recover is
another question, not presented here. That must he determined
upon the new trial upon the evidence then adduced.
Exceptions sustained .

•JOI-IN

U. HILL, Executor, v.s. HARRIET H.
Hancock.

BEAN,

and others.

Opinion tfanuary 12, 1894.

Will. Money Leg,icies. Residue. Power of Sale.
General money legacies may become a charge upon real estate when there is
not sufficient personal property for that purpose after the payment of the
testator's debts.
A. testator after giving sundry money legacies, not a charge upon any specific
part of his estate, gave his executor power to manage, sell and convey his
real estate and to distribute the proceeds and income thereof as he might
thereafter in his will provide. He then gave all the residue of his estate
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both real and personal and i.ucome of the real estate before mentioned to
certain residuary legatees. The personal estate after payment of debts, &c.,
was insufficient to pay all the money legacies.
Held; that all the real estate should be converted into money by the executor,
that the debts and legacies should be paid, and the residue remaining should go
to the residuary legatees.

0~

HEPOHT.

Bill in equity, heard on bill and answers, to obtain a
construction of the will of ,Josiah Bean, late of Sullivan,
Hancock County, deceased.
Th<' case appears in the opinion.

Gen. P. Dutton, for plaintiff.
•
Wiswell and Ii~ing, for Harriet H. and Eben J. Bean.
Hem·y Boynton, for the other defendants.
SITTING: PETERS,
WHITEHOUSE,

C. J., "\V ALTON, LIBBEY,

FosTER, HASKELL,

,T,J.

J. This is a hill in equity brought by the executor
asking for a construction of the ·will of Josiah Bean, late of
Sullivan, Maine. The will first gives twelve general bequests
to he pai<l in money, amounting in all to six thousand, eight
hundred and fifty dollars, with no direction charging them upon
any portion of his estate. The plaintiff alleges that on payment
of the testator's debts and expenses of administration there will
not be sufficient of the personal estate to pay the legacies aforesaid hy about $1275. That the value of the real estate left by
his testator is ahout $2550.
The complainant alleges that the clauses of the will about the
construction of which a doubt arises, and which the court is
asked to construe, are twelve and thirteen which read as follows:
1
~ Twelfth.
I hereby direct and empower my executor herein
named to take charge of and manage to the best possible
advantage any real estate which I may leave at my death, and
I also authorize and empower my ~mid executor to sell and
convey, for such price as he deems proper, in fee simple any and
all real estate which I may so leave at my death and to distribute
the proceeds and income thereof as hereinafter provided.
LcmmY,
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'' Thirteenth. I give, devise and bequeath all the residue of
my eetate hoth real and personal and all the proceeds and income
of the real estate mentioned in the preceding (twelfth) section
of this will to the following named persons and in the following
shares, to wit: To said Harriet H. Bean, to my nephew, Eben
,T. Bean of California and to said Eben B. Ford one sixth each ;
to said Mary A. Glidden, Henry E. Urann, Frank F. Hill,
Lottie Hill and Clarissa IIill aforesaid one twelfth each ; and to
said John U. Hill and Oliver H. Perry together one twelfth in
trust for said Geo. E. Urann to he paid to said Geo. E. Unum
hy said Hii. and Perry in such sums or portions and at such
times as they shall deem udvisable.''
The question propounded to he answered by the court is as
follows:
'' That this Honorable Court will construe said will and
particularly as to the following matter in doubt, viz : As to the
right, power or duty of the said complainant as executor as
aforesaid to use any portion of the proceeds from the sale of
real estate for the purpose of paying any balance that there may
he due upon said legacies and bequests after exhausting the
personal property for that purpose."
In the :1hsence of nny speeific direction to the contrary, the
whole estate is charged with the payment of the debts of the
testator and the general money legacies, recourse to he had for
that purpose first to the personal estate, and if that is not
sufficient then, to the real estate. But the testator, by clause
twelve, gives his executor full power to convey for such price as
he deems proper all his real e::,tate, and to distribute the proceeds
and income thereof as thereinafter provided. The only provision
in the will after that disposing of any portion of his estate is in
the next clause, thirteen, by whieh he devises all the residue of
his estate, including the proceeds M' his real estate, to the
persons therein named. The re8idue of an estate js what is left
after payment of debts and legacies. \\Te must, therefore,
conclude that it was the intention of the testator, taking into
consideration all the provisions of his will, that all his real
estate should be converted into money by his executor and his

Mc.]

SMITH V. HOWARD.

203

debts and legacies should be paid, and the residue remaining
should go to the residuary legatees named.
'\Ve answer the question propounded in the affirmative.
The costs of this suit, including counsel fee::,, not exceeding
in all seventy-five dollars, to be paid out of the est.ate.
Bill sustained.

SMITH, and another, Appellants
vs.
Lucy A. How ARD, Ad:rpinistratrix.

EMMA

Waldo.

Opinion Febuary 2, 18U4.

Probate. Widow's Allowance. Non-resident Decedents. Stat. 1821, c. .51,
§ § 8, 39; R. S., c. 65, § § 21, 36; Pub. Stat. Mass. c. 13.5, § 2.
Courts of probate are tribunals of special and limited jurisdiction. They
exercise only such powers as are directly conferred upon them by the
statutes, and such as may be incidentally necessary to the execution of these.
powers.
A judge of the probate court in this State has no authority to decree an
allowance to the widow of a non-resident decedent frbm assets in this jurisdiction on which there is ancillary administration. The widow's claim for
an allowance is not only controlled by the law of the State where the deceased
husband had his home at the time of his death, but the decree therefor must
be made by the probate court in the State of the decedent's clomicil.
Whether the widow's situation would have been improved, if she had obtained
from the court in Massaehusetts a decree for an allowance with a representation of insufficient assets there to respond to it, and had then asked to l~ave
the claim satisfied from the assets in this State, subject to the claims of
creditors residing here, qucere.

AmmED STATEMENT.

Jos. Williarru;on, for Emma Smith.

R. F. Dunton, for Lucy A. Howard.
The allowance to the ·widow is to be determined by the law of
the domicile of the husband at the time of his decease; hut it
doe::, not follow that the allowance must be made, if at all, in
the state of his domicile. Personal estate, must in all cases he
distributed according to the law of the domicile of the deceased,
yet by express provision of statute in this State, such property
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of a deceased resident of another State may be distr'ibuted here,
in accordance with the law of the domicile of the deceased. R.
S., c. 65, § 3G; Woerner's American Law, of Ad. § § 39,
167 ; Croswell's Exors. and Adm rs. § 577 ; Ifrn,ey v. Bailey,
52 Maine, 198.
The question as to whether under our laws, the allowance
would take precedence of the claims of resident creditors does
not arise in this case, first, because no creditor is contesting the
allowance; and second, no appeal having been taken from the
decree of allowance, it is conclusive, if the probate court in this
State has authority in any case, under any circumstances, to
make an allowance to the widow of a deceased resident of
another State.
The statutes of Massachusetts, as well as the statutes of
Maine, make ample provision for the support of the widow
pending the settlement of estates; yet if a husband domiciled
in Massacusetts, dies leaving all of his personal estate in the
State of Maine, ( which is practically this case,) there is no
power in the courts of Massachusetts or Maine, or of both States
combined, to provide for the temporary support of the widow
from his estate, unless the probate court in this case had jurisdiction over the petition for allowance. The personal estate
cannot lawfully be transmitted to Massachusetts, until the
creditors in this State have been ascertained and paid, or until
the completion of ancillary administration.
SITTING:

PETERS,

C. J.,
JJ.

LrnBF_jY,

EMERY,

HASKELL,

WHIT.1rnousE, WISWELL,

WHITEHOUSE, J. This is an appeal from the decree of a
judge of probate, allowing the account filed by the defendant,
as administratrix on the estate of her husband, whose dornicil
was in Massachusetts, at the time of his death. The appellants
are the children and heirs of the decedent, and the only item in
the account to which they object is a credit of $700, being the
amount granted to the widow, as her allowance, by the judge of
probate in this State. The defendant took out the ancillary
administration in this State, in May, 1892, on personal property
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amounting to $850. In June of the same year, she took out the
principal administration in the place of' the domicil of the
decedent; but the entire estate in that jurisdiction, small in
amount, was exhausted in effecting a settlement by compromise
with the creditors in that State. No allmvance was made to
the widow, or applied for by her, in Massachusetts. The allowance in question was made by the judge of probate, in this
State in July, 1892.
The only queRtion presented by the agreed statement, accompanying the appeal, is whether the judge of probate in this
State, had jurisdiction and authority to decree this allowance to
the widow of a non-resident decedent, from assets in this jurisdict10n on which there is ancillary administration.
In determining this question, a new one in this State, it is
proper to he reminded that courts of probate are tribunals of
special and limited jurisrliction only. They are wholly creatures
of the legislature. They exe1·cise only such powers as are
directly conferred upon them by legislative enactment, and
such as may be incidentally necessary to the execution of these
powers. Unless authority for the exercise of jurisdiction in a
given case can be found in the statutes, given either expressly
or by implication, the proceeding is void. Woerner's Am. Law
of Ad. § 142; Powle v. Goe, G3 Maine, 248.
It is furthermore important to observe that, in order to discover the true scope and purpose of statutes defining the powers
of these courts, they are to be examined in the light of the
common law, which it may be supposed they were intended to
modify, affirm or supersede, or hy which their practical operation might be affected. In thi:c:: case it is proper to consider
that the statutes of every State are enacted primarily with
reference to the citizens within its own jurisdiction; that it is
the right of a State to pass laws for the appropriation of any
property of a decedent within its limits to the ymyment of the
just claims of creditors residing there, even /if not in entire
harmony with the spirit of comity between States ; and that
letters of administration have no legal force or effect beyond the
territorial limits of the State in which they are granted. Saun-
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ders v. Weston, 74 Maine, 92; Smith v. Guild, 34 Maine,
443; Story Conti. of Laws, § 512. -These statutes are also to
he construed with due regard to the universal rule which Chancellor Kent declares to be as ii settled principle of international
jurisprudence, and one founded on a comprehensive and en1ightened sense of public policy and convenience, that the
disposition, succession to and distribution of, personal property
wherever situated, is governed by the law of the country of the
owner's or intestate\, domicile a~ the time of his death, and not
by the conflicting laws of the various places where the goods
happened to be situated. 2 Kent's Com. 571; Gilman v. Gilman, 53 Maine, 184; vVharton on Conti. of Laws, § § G04,
G27. The principle last stated, as will presently he seen,
is expressly recognized and affirmed in our statutes. (R. S., c.
G.5, § 36.)
In the subdivision of chap. H5, R. S., entitled, i~ Allowances
to widow:;; and others," is the foHowing in section 21 : ii In the
settlement of any intestate estate, or of any testate estate, ·which
is insolvent, or in which no provision is made for the widow in
the will of her husband, or when she duly waives the provisions
made, the judge may allow the widow so much of the personal
estate, besides her ornaments and wearing apparel, a,s he deems
necessary, according to the degree and estate of her husband,
and the state of the family under her care." The last subdivision of this chapter is entitled, "Distribution of the estates
of deceased non-residents." In the first section of it ( § 3f3),
is the following: ,i ·when administration is taken in this State
on the estate of any person, who at the time of his death, was
not an inhabitant thereof, his estate found here, after payment
of his debts, shall be disposed of according to his last will . . .
if he left any; but if not . . . his personal estate shall be distributed according to the laws of the state or county of which
he was an inhabitant; and the judge of pwbate, as he thinks
best, may distribute the residue of said personal estate as aforesaid, or transmit it to the foreign executor or administrator, if
any, to he distributed according to the law of the place where
the deceased had his domicile." These are modified forms of

Me.]

SMlTH V. HOW ARD.

207

the original enactments of 1821 (§ § 8, & 39, c. 51), which
were adopted from Massachusetts. In that State the corresponding statutes were enacted at different periods, that relating
to ancillary adrnini:-;tration, in the form as adopted, having been
enacted in Ma:;,sachusetts, in 1818. None of the enactments
providing for administration on the estates of deceased nonresidents in Maine or .Massachusetts at any time, contained
any express reference to a widow's allowance.
It is manifest from the history of these two sections in our
Revised Statutes above quoted, and their present collocation in
chapter 65, as well as from a comparison of their respective
terms and provisions, that section 21 has reference solely to
the estates of deceased residents. It was not designed to embrace the estates of deceased non-residents. vVith respect to
the latter, the jurisdiction of the court of probate is clearly defined and limited in section 36. In case of an intestate, it is
::,imply the duty of the judge to order the residue of the estate,
after the payment of debts, to he distributed here, or transmitted
to the foreign administrator, to be distributed, in either event,
according to the law of the place where the deceased had his
domicile. So long as there are creditors within the jurisdiction
of the ancillary administration, they have a leg-al right to insist
upon having all the asset-, found there appropriated to the payment of their debts. The court has no authority to order the
assets to he transmitted under this statute, until the creditors
here are nll paid, and it has no jurisdiction to determine that
there are no unpaid creditors here until the expiration of the
time fixed by ln w for presenting their claims. .}lewell v.
Peaslee, 151 Mass. 601; 1
oerner's Am. Law of Ad. § 1G7.
For aught that appears all the assets inventoried in this jurisdiction may yet be required to pay the claims of creditors
residing here.
No authority to make an allowance to the widow of such
non-resident decedent is expressly conferred hy this section;
nor is it granted by implication as necessary to the discharge of
the duties that are expressly imposed. A wfdow's claim for an
allowance is not deemed a matter of legal right either in this

,v
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,State or Massachusetts. It rests merely in the discretion of
the judge of probate. I1ersey v. Bailey, 52 Maine, 198; Dale
v. Bank, 155 Mass. 141. It is not a fixed and absolute interest
in the estate Additon v. Smith, 83 Maine, 554; Aclamsv.
Ada-ms, 10 Met. 170. It is not a debt due from the estate nor
a distributive share of it. It is not ineluded in the i i expenses
of administration." Was/zbuni v. Hale, 10 Pick. 429.
The widow's allmvance was originally designed to afford a
tempcJrary supply for the widow and her family pending the
settlement of the estate. It had its origin in a humane and
beneficent public policy that seeks to encourage the continuance of the family relations by providing against the exigencies
arising from the death of the head of the family. Bailey v.
I1ersey, :-:up1'a. When, therefore, a claim for such an allowance
from the personal property of her husband is presented hy the
widow it is held with suhst:mtial uniformity, that the question
must be determined and the amount regulated by the law of the
place where the family resided and hud their home at the time
of the husband's death. Gilman v. Gibnan, supm; 8/umnon
v. TV!dte, 109 Mass. 146; vVoerner, :-:upm, § 89. It is conceded by the defendant that such is undoubtedly the law; but
it is still contended that without express statutory provisions,
after the analogy of the distrihution of the assets, and as a
matter of comity, the allowance in question was properly granted
by the court in this State, and should be sustained if made in
accordance with the law of Massachusetts. °"rlmtever may
reasonably be urged, ex coniitate in favor of such a practice in
the courts of the 8ilu.,;, in cases where there are no deht8, towards
domiciliary jurisdictions where the amount of the allowance is
definitely fixed by statute, .5erious difficulties are encountered in
attempting to apply it here.
Section 2 of c. 135 of the Puh. Stat. of Mass:tclrnsetts, is
made a part of the agreed statement, and is as follows :
,i Such parts of the personal estate of a deceased person as the
probate court, having regard to all the circumstances of the
case, may allow alnecesRary to his widow, for herself and for
his family under her care, or, if there is no widow, to his minor
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children, not exceeding fifty dollars to any child, and also such
provisions and other articles as are necessary for the reasonable
sustenance of his family, and the use of his house and the
furniture therein for forty days after his death, shall not he
ta.ken as assets for the payment of debts, legacies, or charges
of administration."
It will be seen that this statute differs in important particulars
from the corresponding statute in this State. There, in case of
a will, the allowance may he granted to the widow in addition
to the provisions for her in the will ( Williains v. Williarns,
5 Gray, 24) ; here, by the terms of the statute it is contingent
on her waiver of the provisions in the ,vill. It is also manifest
that in other respects the nature and office of the allowa nee are
essentially unlike in the two States. There the statute aptly
illustrates the original purpose of the allowance, as stated above,
while in this State the practical constmction has been much
more liberal, and the authority to grant an allowance is not
confined to cases of mere temporary relief. Bai:ley v. I1ersey,
52 Maine, 198. In the recent case of Dale v. Bank, 155 Mass.
144, the court says upon this point: ii As a result of a uniform
line of authorities, the rule is established that the court has no
right under the statute to attempt to modify the provisions of
a will, or to change the course which property of an intestate
takes under the statute of distribution, or to take the estate
from creditors to provide for the future of an unfortunate widow
who .is left dependent on her own resources. The purpose of
an allowance is to provide for the necessities of the widow and
minor children for a short time, until they have an opportunity
to adjust themselves to their new situation." This is strikingly
at variance with the pra0tical construetion of the Maine statute;
and if the defendant would avail herself of the rule of comity
which sh~ invokes, she should at least he able to make it af:..
firmatively appear that the allowance was in fact made in
accordance with the Massachusetts statute as construed by the
courts of that State. It is not expressly stnted, hmvever, to
have been made with any reference whatever to the -:\fassuchuVOL. LXXXVI.
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setts statute. On the contrary it may fairly be inferred, from
the statement of the case, and from the comparatively large
amount of the allowance, that it was made under the influence
of the law and prnctice of our own State, as in ordinary cases of
domiciliary admini~tration here.
But if it he conceded that the judge of probate intended to
make the allmvance in accordance with the law of Massachusetts,
there are stiII insuperable objections to such a practice under
circumstances like those here stated. In the first place, it would
be incompatible with the rights of creditors under the provisions
of section thirty-six which require all debts to be paid before
any of the assets can be remitted to the place of the domicil.
In this case, there may be no creditors in Maine ; hut that ques' tion has not yet been determined, as nearly a year yet remains
within which the claims of creditors may he enforced.
,
Again, the domiciliary court is the appropriate one to determine the amount of the allowance. That is not fixed by the
statute, in Massachusetts, but is left entirely to the sound discretion
of the judge of probate. In performing this duty he is to have
regard to all the circumstances of the case." The social position
of the husband at the time of his death, as indicating the demands
which might be made on the widow; the style in which she has
been accustomed to live, the amount of the estate, and the
amount of her separate property, the length of their cohabitation,
and the size of the family under her charge, the place of residence,
and the treatment of each to the other, and many othe~ like
considerations, may all be taken into the account in fixing the
amount of the allowance. Allen v. Allen, 117 Mass. 27;
Hollenbeck v. Pixley, 3 Gray, 521; Ww,hburn v. Wasliburn,
10 Pick. 374; Gilm,an v. Gilman, 53 Maine, 184; }Jl"alke1·,
Applt. 83 Maine, 1. All these things can be more fully and
correctly ascertained, and all branches of inquiry respecting
them more easily prosecuted in the jurisdiction where the family
had their home. Their social position and style of living can
he better understood and appreciated in the community in which
they have lived. "The place of the domicile is where we should
look to ascertain the real condition of the decedent's affairs."
ii
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( McNichol v. Eaton, 77 Maine, 249). It appears that the·
decedent's domicile was in Waltham in the State of Massachusetts,
at the time of his death. It does not appear that he ever
resided in Maine, or that the defendant has ever resided here·
either before or since the death of her husband. Her domiciL
was merged in that of her husband.
Another practical difficulty would be met in the application
of such a rule of comity. If the defendant is entitled to have·
an allowance from the assets found in this State, she would havean equal right to it in every other state in which personal
property of her husband might be found. EmbarrasAing ques-tions respecting the numerous claims that might be presented in
different jurisdictions would thus inevitably arise.
The conclusion is that the judge of probate in this State had
no authority to make the allowance to the widow on the facts
stated, and that the item of seven hundred dollars, was improperly
allowed in the defendant's account.
Whether the defendant's situation would have been improved\
if she had obtained a decree for an allowance from the probate·
court of Massachusetts, with a representation of insufficient
assets there to respond to it, and had then by proper application
asked to have the claim satisfied from the assets in this State,. .
subject to the claims of creditors residing here, or whether
further legislation authorizing such procedure would be necessary
or expedient, are questions not before this court. The questioni
before us has seldom arisen, and no decision involving the·
precise state of facts here presented has been brought to the·
attention of the court. Bnt eminently respectable authorities
involving a similar state of facts strongly support the views
above stated. In Richa1·dson v. Lewi8, 21 Mo. App. 531, the
ddmicil of the decedent and his family was in Illinois at the time
of his death, and the widow obtained an order from the court
there for the payment of an allowance under the laws of that
state. There were insufficient assets in Illinois to satisfy the
claim, but further assets were found in St. Louis. Thereupon
the widow applied to the court in St. Louis for the allowance
provided for hy the laws of Missouri, and it was held that the
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Missouri statutes authorizing such allowance had no application
to the widows of non-resident decedents, and the application
was denied. In the opinion by Judge Thompson the court says:
ri We
rest our decision upon the universal principle of the
common law that the succession of the personal property of a
deceased per~on is governed exclusively by the law of his actual
domicile at the time of his death." . . . i~ The statutes invoked
are a temporary provision for the widows of deceased persons
analogous to the provisions of statutes exempting certain property of debtors from execution. The very nature of such an
allowance precludes the idea that the widow can be entitled to it
in any state except that of the husband's domicile; for otherwise
she would be entitled to this exemption from the claims of his
creditors in every state in which he might have personal
property."
In 1-Yiedley v. Dunlap, 90 N. C. 527, the decedent had his
domicile in Arkansas at the time of his death. His widow soon
after removed to North Carolina and there applied for an allowance under the laws of that state. It was held that she was not
entitled to it; but in the opinion the court says : ii If the laws
of Arkansas provide for such an allowance, the plaintiff ought to
have applied there and had her claim allowed and paid, or, if
there were not sufficient assets to pay it there, then she might
have her claim thus allowed, satisfied out of assets in this state,
upon proper application to the administrator here. But she
cannot reach the assets of her deceased husband here in any
other way. See nh;o Sinipson v. Cureton, 97 N. C. 113; Spier's
Appeal, 26 Pa. St. 233; Shannon v. White, 109 Mass, 14G;
Woerner's Arn. L. of Ad. § 80.
Appeal sustained.

ALEXANDER DUNCAN

Knox.
Writ.

Arrest.

Notary.

vs.

JAMES GRANT.

Opinion December 5, 1893.

Justice. Revision of Statutes. Exceptions. Waiver.
R. 8., c. 32, § 3; c. 113, § 2.
Statutes relating to the same subject matter, like the power to admin~ster oaths
by notaries and justices of the peace may be left standing independently of
each other, in a general revision of the laws.
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By R. S., c. 32, § 3, a notary public is authorized to administer oaths in all
cases where a justice of the peace can act.
Held; that a creditor desiring to arrest his debtor upon rnesne process, in an
action ofassumpsit as provided by R. S., e. 113, may make the oath and haye it
certified as therein required before a notary public instead of before a justice
of the peace.
Irregularities in the premature presentation of exceptions may be waived at
the argument by permission of the court.

ON EXCEPTIONS.
This was an action of assumpsit on account annexed begun by
a capias writ, on which the defendant was arrested. The defendant, on motion day, moved to dismiss the action, hecam,e the
certificate and oath, upon which the plaintiff relied as a foundation for the arrest, was not made before and certified by a justice of the peace, and because the service was illegal.
The oath on the writ and the certificate of it appeared to be
made before a notary public.
The presiding justice overruled the motion and the defendant
took exceptions.
C. E. and A. S. Littlefield, for plaintiff.
These exceptions are premature.
Counsel cited: R. S., c. 32, § 3; Day v. Chandler, G5
Maine, 366.

A. A. Beaton and B. Il. Ulma, for defendant.
The justice named in R. S., c. 113, § 2, is required to make
a certificate of the oath on the writ. No authority is given to a
notary to do so. Sfatute authority given to justices only.
Winslow v. 2lfosher, 19 .Maine, 151. Legislature did not
intend to extend power of notaries so as to increase the liability
of debtors to be arrested on rne:me process. Hathaway v. John:son, 5,5 N. Y. 93; Bennett v. Ward, 3 Caines, 259; J._Veu;ell v.
Wheeler, 48 N. Y. 48G; Jones v. Jones, 18 Maine, 308; State
v. Perkins, 4 Zab. 409 ; State v. Hayes, Gl N. H. 264; Staniels
v. Raymond, 4 Cush. 31G and cases. Mu1nty v. R. Il. Co. 4
Keyes, 274; People v. Blackwelder, 21 Ill. App. 2,54.
Stat. of187 5, giving women pmverto administer oaths, and stat.
of 1883, giving notaries same power have not been consolidated'
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with R. S., c. 113, § 2, which is the only sfatute authorizing
arrest on mesne proces::,.
SITTING:

PETERS,

C. J.,

WALTON,

LIBBEY,

HASKELL,

WI SWELL, J,J.
PETERS, C. ,J.
A creditor, desiring the arrest of hh, debtor
upon ,,nense process in an action of assumpsit, made an affidavit
upon the hack of the writ in the usual form which authorizes
such an arrest, and mad·e oath to the same before a notary puhlic instead of before a justice of the peace. By R. S., c. 113,
§ 2, such an oath is required to he taken before and be certified
by a justice of the peace. By R. S., c. 32, § 3, a notary public
is authorized to administer oaths in all cases where a justice of
the peace can act.
It is objected against the authority of the notary in the present case that, inasmuch as there has been a revision of the general
statutes since the authority above named was conferred upon
notaries, and in such revision such authority was not expressly
incorporated into the section authorizing arrest upon mesne
proces:::i, the authority does not now in such cases exist. This
point cannot be sustained. There was no occasion for any such
particularity in revising the statutes. The provision authorizing notaries thus to act is as general and broad as language can
make it, and is found in a chapter of the statutes which especially
enumerates the powers and duties of notaries. This power of
a notary public is as a.propos to the present case as it can be in
any other, and if it cannot be exercised in this instance it will
he because it must be rejected altogether. 8uch an interpretation would render the act in question entirely nugatory and
wholly defeat the clear purpose and intention of the legislature.
No other question is presented by the exceptions. Any
irregularity in the presentation of the exceptions prematurely was
waived at the argument by the permission of the court.
Exceptions overruled.
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CLENHAM

J.

ACHORN

Lincoln.
Deed.

vs.

SAMUEL

,v·. JACKSON, EXP,CUtor.

Opinion :February 9, 1894.

Resrwvation. L(fe Tenant.

Remainder J,Jan.

Waste.

In an action in the nature of waste it appeared that the plaintiff held a warranty
deed from John Orff which contained the following clause, viz: "Reserving
thirty acres of said land on the Medonrnk river during my natural life with
all the privileges and appurtenances thereof to the said John Orff." Held;
that the legal effect of this reservation was precisely the same as that of a
grant from a stranger of an estate for life to Orff with a remainder in fee
to the plaintiff.
It enabled Orff to retain possession until his death and postponed the plaintiff's
enjoyment of his estate in remainder until that event. It created a fixed right
of present enjoyment in Orff and a fixed right of future enjoyment in the
plaintiff.
One had the interest of a life tenant and the other of a remaindet· man, and
the same result follows respecting liability for waste as usually follows from
that position of the parties under our law.
The life tenant would be liable for waste.
When a grantor reserves to himself a life estate in the granted premises and
desires greater privileges in the enjoyment of such reservatioh than legally
pertain to the ordinary life estate, he must have stipulations to that effect
inserted in the deed.
Settled rules of law are not permitted to yield in cases of hardship, or misfortune, in special instances; otherwise, there can be no certainty or uniformity
in the disposition of'landed property, or security in the law.
0N EXCEPTIONS.

A verdict having been rendered for the plaintiff, the defendant
took exceptions as to the construction by the presiding justice of
the deed upon which the plaintiff relied for a recovery.
The case is stated in the opinion.

Ozro D. Oastne1·, for plaintiff.

Wm. H. Fo,qle1·, for defendant.
Orff was not a tenant for life. The entire estate, not the use,
income, premises, &c., are reserved to the gmntor, who was the
absolute owner in fee before he gave the deed. Plaintiff's estate
was to commence at the death of the ·grantor. No seizin passed
out of the grantor who reserved until a future day all that the
deed undertook to convey.
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Plaintiff not a remainder man. 2 Wash. R. P. 3d. Ed. page
500. Orff's interest was not created at the same time and by
the same instrument as that of Achorn's.
Achorn wa::; not owner of the reversion. 4 Kent's Com. 393,
3~J;j ; 2 . Wash. R. P. p. 685.
The legal effect of the deed was to grant to Achorn a freehold
estate, in lands to commence in fatum, which estate can he
conveyed hy deed of bargain or sale, operating under the
statute of uses, though at common law it was otherwise.
T¥yman v. Brown, 50 Maine, 139-1:'50 et seq. and cases; D1·ou.ni
v. SmWz, 52 Maine, 141; Abbott v. Holway, 72 Maine, 2~l8.
SITTING: WALTO~, E11ERY, FOSTER, HASKELL, WHITEHOUSE,

J,J.
,vmTEHOUSE, J.
The plaintiff brings this action in the nature
of waste against the defendant as executor of the will of his
grandfather, ,Tohn Orff, to recover for wood and timber cut hy
the te,stator on land alleged to have been occupied by him as a
life tenant.
,John Orff being seized in fee of the premises, conveyed to
the p]aintiff by deed of warranty a tract of land situated in
vValdoboro, with this clause of reservation, viz: ~~ Reserving
thirty acres of said land on the Medomak river during my
natural life, with all the privileges and appurtenances thereof to
the said John Orff."
The plaintiff claims that the effect of this clause was to create
a life estate in favor of Orff with a vested remainder to himself,
in the thirty acres reserved.
The defendant contends, that as to the thirty acres thus
reserved, the effect of the deed was not to create any present
estate in the plaintiff hut only an estate to commence in futum;
that Orff remained the owner in fee during his life-time and
hence had the right to cut wood and timber on the premises at
his pleasure.
The presiding justice instructed the jury upon this point as
follows: ~~ I mle for the purposes of this case that the instrument
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constituted the grandfather a tenant for life, and the grandson
( the plaintiff) the remainder man. One had the interest of a
life tenant and the other of a remainder man, the estate coming
to him at the death of hi:-; grandfather, the grantor, and the
same results follm\~ as usually follow from that position of the
parties under our law."
This was undoubtedly correct. It is in harmony with the
established doctrine touching this branch of the law of real
property, and in strict accordance with the special application
of it to similar cases in this State. ~~ A remain<ler ," says Kent,
Chancellor, is a remnant of an estate in land depending upon a
particular prior estate, created at the same time and by the same
instrument and limited to arise immediately on the determination
of that estate." 4 Kent's Com. 232. See also, 2 '\i\'Tash. Renl
Prop. 222. It is immaterial that, in this case, the grantor was
the absolute owner of the land in fee at the time of the execution
of the deed in question to the plaintiff. The process of carving
from it a life f'State for the grantor himself and vesting the
remainder in the plaintiff was accomplished h,v the single instrument in question. The legal effect of it was precisely the same
as that of a grant from a stranger of an estate to Orff for life
with a remainder in foe to the plaintiff. It enabled Orff to
retain possession until his death, and postponed the plaintiff's
enjoyment of his estate in remainder unti] that event. It
created a fixed right of present enjoyment in Orff and a fixed
right of future enjoyment in the plaintiff. An estnte is said to
he vested in one in possession when there exists in his favor a
right of present enjoyment. It is vested in interest when there
is a present fixed right offuture enjoyment. A vested remainder
is essentially an estate commencing in prcesenti though to be
enjoyed infutw·o. 2 vVash. R. P. 228. The law favors vested
estates. Though it may be uncertain whether a remainder will
ever take effect in possession, it will still be a vested remainder
if the inte1·est be fixed. The criterion is in the present capacity
of taking effect in possession. 4 Kent's Com. 237.
This is aptly illustrated by the case of Watson v. Cressey,
79 Maine, 382. There the grantor conveyed his estate to his
ii
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two sons, but they were ''to come into possession of said property
after the decease" of the grantor and his wife. The deed was
!! to take effect and go into operation
on the decease" of the
grantor and his wife and ' not before." In the opinion by Mr.
Justice WALTON it is said: ' A g-rantor may lawfully convey his
real estate reserving to himself, or to himself and wife, a life
estate in the premises. Such a conveyance vests an estate in
remainder in the grantee immediately. His estate is not postponed till the termination of the life estate. His right of
possession or enjoyment is postponed, but his m,tute, such as it
is, vests immediately. In other words, he takes a vested
remainder." lf':ifman v. Brown, 50 Maine, 139; Dtown v.
Srnith, 52 Maine, 141.
The real purpose of reserving woodland during the life of the
grantor may sometimes be defeated by a rigid application of the
law limiting the rights of a life tenant; hut if the granto1· would
have greater privileges in the enjoyment of such a reservation
than legally pertain to the ordinary life estate, he must have
stipulations to that effect inserted in his deed. If the authority
of settled rules is permitted to yield to the suggestion of hardship or misfortune in special instances, there can l?e no certainty
or uniformity in the disposition of landed property and no
stability or security in the law.
Exceptions ove,Tuled.
1

1

,JOHN

,v.

York.

BETTINSON

vs.

ADDISON LOWERY.

Opinion February 13, 1894.

Abatement, .Judgment for Return. Bond. Stat. 1821, c. 80,
C, 130, § 11; 1857, c. 96, § 11; 1883, c. 96, § § 10, 11.
When a replevin suit abates or is nonsuit, a return is always ordered as a
matter of course, except when non cepit alone is pleaded, and the court has
no power to do otherwise. In such case the suit miscarries, and the parties
nre simply placed in statu quo. They are only put in position to enforce their
rights anew.
The judgment for return is conclusive, in such cases, nowhere, but in a suit
upon the bond, which was given in order to secure a return of the property
from whence it was unlawfully taken.
Replevin.

§ 4; R.

s., 1841,
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In holding judgments for return conclusive in all cases upon replevin bonds,
no injustice results when a distinction is made between judgments on the
merits and judgments of abatement or nonsuit.
Greely v. Currier, 39 Maine, 516, approved.

ON EXCEPTIONS.
This was an action of replevin in which the writ was quashed
at the return term.
'
The presiding justice ordered a return of the property replevied and left the question of damages to be determined on the
bond; and in absence of pleadings in the case, ruled as matter
of law that the defendant was entitled to the order for return,
without the production of testimony.
To this ruling the plaintiff took exceptions.

-1~l. L. Sanbom, of Boston bar, for plaintiff.
By R. S., c. 96, § 11, the defendant is entitled to judgment
for return only when it appears that the defendant is entitled to
a return of the property replevied, and in order to ascertain that
fact it is necessary to have a hearing. The judgment for return
is, by the statute and the law of this State, the final judgment
in a rcplevin suit, and involves all the characteristics of a judgment, and is made up as a result of a hearing of the parties upon
the production of legal and competent testimony.
It involves an inquiring into and an adjudication upon the
the merits of the question at issue, and will be rendered only as
law and equity shall require. It does not, as a matter of course,
follow the previous results of the suit. Tuck v. Moses, 58
Maine, 474; City of Bath v. Miller, 53 Maine, 315, 31G.
Equity requires that the parties shall have a hearing in order
to ascertain whether the defendant is then entitled to a judgment
for a return. Cases, sup1·a.
The action is not disposed of until the quel'ltion of return is
acted upon, and until final judgment in a case both parties are
in court and have a right to lie heard. Tuck v. Jlfoses, 58
Maine, 474.
Even when the writ is abated for informality in the bond, the
judgment for return is conclusive. In Tuck v. J.lfoses, the writ
was abated .for informalities of the bond, and judgment given for
a return; and the ruling of the court was that a judgment for
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return was conclusive, and until that judgment both parties were
in court, with a right to be heard.
John J.l[. Goodwin, for defendant.
Counsel cited: J.1fcArtkur v. Lane, 15 M!.1ine, 245; Cullins
v. Evans, 15 Pick. G3; G1·eely v. OwTier, 39 Maine, 517;
Fleet v. Lockwood, 17 Conn. 233; Low v. Bdglwm, 3 Allen,
429; Oollamer v. Page, 35 Vt. 387; Cobb on Replevin, § §
1117, and cases in note, 1119, 1199; Morton v. Sweetser-, 12
Allen, 134; Walb1·idge v. Shaw, 7 Cush. 5G0.
SITTING: PETERS,

C. J., WALTON,

EMERY, FOSTER, HASKELL,

JJ.
HASKELL, J.
Actions of replevin are regulated in this State
by statute, and the rules of procedure have been very generally
adjudged, so that whatever the methods of procedure may be at
common law or elsewhere is of no moment to consider.
I. Before serving a writ of replevin, the officer must take from
the plaintiff a bond to the defendant, with sureties, ina penal sum
double the value of the property to be replevied, conditioned to
prosecute the suit to final judgment and pay such damages and
costs as the defendant may recover, and to return and restore
the same property in like good order and 0ondition as when
taken, in case such shall be the final judgment in the suit; and
the officer must return the same with the writ to court. R. S.,
c. 9G, § JO. When this is done, the officer is protected. and,
until it is done, he has no protection from his precept. The
writ thus returned leavm, the parties in condition to implead
each other as to the property replevied, and the bond, deposited
in court, takes the place of the property already delivered to
the plaintiff; so that the court has jurisdiction of the parties
and of the res; and the suit is not finally determined until judgment disposes of both. vVhen judgment is rendered for the
plaintiff it so operates; but when rendered for the defendant, it
must determine to whom the property shall be given. It must
order a return of the property to the defendant, or deny it.
~~The action is not disposed of until the question of return be
acted upon." Tuck v. 1lfose,i;, 58 Maine, 474.
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The revision of 1841, c. 130, § 11, condern~ed from the act of
1821, c. 80, § 4, provided: ~~If it shall appear upon the nonsuit
of the plaintiff, or upon a trial or otherwise, that the defendant
is entitled to a return of the goods, he shall have judgment
therefor accordingly, with damages for the taking thereof," &c.
This statute was condensed in the revisions of 1857, c. 86, §
11, prepared by Chief ,Justice SHEPLEY, so as to read : H If it
appears that the defendant is entitled to a return of the goods,
he shall have judgment and a writ of return accordingly, with
damages for the taking and costR." That language is retained
in the present revision, 1883, c. 9G, § 11.
In Greely v. Currie1·, 39 .Maine, 51G (1855), a writ ofreplevin
was quashed, and on motion for a return, the court refused to
hear evidence as to ownership of the property, and ordered a
return of it. Upon mature consideration in Bath v . .1Wi'ller, 53
Maine, 315 ( 1865), a hill in equity to restrain o~cers, who had
attached property that had been replevied from them and
ordered returned to them on nonsuit of the replevin writ, from
prosecuting suits upon the replevin bond, the court said: "In
actions of reµlevin, judgment may be rendered against the maintenance of the suit, and yet the defendant not be entitled to a
return of the property. ·when non cepit alone is pleaded, the
defendant cannot have judgment for a return, because the taking
only is in issue, and not the title to the property. So, if for
any cause, the defendant was entitled to the possession of the
property when the action was commenced, but his right to possession has expired, or been extinguished, or lost, at the time
judgment is rendered, the defendant is not entitle(} to judgment
for a return. Henee, in actions of replevin, when it is determined that the action cannot be maintained, it is always necessary to inquire and determine, and to have a distinct adjudication,
whether or not the property shall be returned to the defendant ;
and this latter inquiry necessarily involves an inquiry into the
title and the right of possession at'.l between the contending parties, of the broadest and most unlimited character. It is a
well-established and familiar rule of law, that a return of property
replevied will not be ordered ~ when in equity it ought not to he
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returned, though the defendant has judgment in his favor in the
suit.' In determining whether or not there shall be a return,
the power of the Court and the extent of inquiry are as unlimited
in an action of replevin, as in a suit in equity. A judgment for
return, therefore, in an action of replevin, must be regarded as
a direct and conclusive adjudication that the defendant's right
of possession is superior to the plaintiff's."
Undoubtedly the court was there speaking of causes tried
upon the merits, and not of causes disposed of upon irregularities of procedure, as actions abated, or nonsuits for want of
prosecution, &e. But again, in ~Puck v. Mo.~es, supra, (1870,)
a suit upon a replevin bond, where the writ had been abated for
irregularity and a return had been ordered, the court held the
judgment of return conclusive upon the parties as to the title to
the property, although Greely v. Cu,-rrieJ", supm, was cited as
authority that upon abatement of a writ of replevin, a return
must be ordered as a matter of course, and evidence as to the
justice of it could not be received, the court remarking that if it
could not haYe been received then, it certainly cannot now.
That is, if evidence \Vas incompetent on motion for return to
control the judgment for return, it certainly is incompetent to
contradict it, for the reason that property illegalJy taken shoul<l
be restored, and the court not be compelled to lend its aid to
illegal procedure.
In Buck v. Collins, 69 Maine, 445 (1879), the court holds Ri
judgment for return conclusive between the parties as to the right
of possession, although Judge BARROWS remarks : '' The difficulty
of determining where the doctrine of estoppel by former judgment ought to apply arises from the fact that a return is oftentimes ordered in replevin suits where the question of property
was not in issne and has not been determined at all." . . . ''We
see no objection in permitting the defendants in suits of this
nature [ on replevin bonds J to show anything in mitigation of
damages not necessarily inconsistent with the judgment in the
replevin suit which could not have been presented therein as a
valid reason for denying the order for return." He doubtless
had in mind the decision of Greely v. Gw·1"t e1·, :-mpra.
In Jones v. Smith, 79 Maine, 452 (1887), in a suit upon a
0
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replevin bond where the writ had not been entered in court, the
plaintiff in rcp]evin, defendant in the suit, was allowed to prove
his title to the property replevied. But, there had heen no
judgment for a returr1.
The question squarely comes, shall the doctrine of Greely v.
Curl'ie1·, that the abatement of a replevin suit requires a judgment
for retum, regardless of the merits, he modified to meet the
doctrine of Bath v. Miller, 53 Maine, 315, that applies to
replevin tried upon the merits.
As an original question, deeided on principle, it would seem
that wherever a suit wns abated for informality, or a nonsuit
was ordered, except on plea of non cepit alone, a return should
he ordered as matter of course, inasmuch as property il1egal1y
taken under color of process should he restored to the possession
from whence it was taken, and that if the plaintiff refuse to
return he should be held estopped by the judgment for return
in a suit upon the replevin bond, because that is merely security
for compliance with the order of retum ; hut it would not follow
that such judgment would har another suit for the same property,
inasmuch as the judgment only went to the determination of the
suit, and to compel the restoration of the res. It would be no
judgment between the parties as to their ultimate rights in the
property, any more than such judgment \vould be in any other
action. A judgment that a writ abate or that the plaintiff be
nonsuit is no bar to another action upon the same cluim. .Penderg1w~s v. Y01·k Man/. Co. 76 Maine, 50D. And we think this
doctrine is settled hy the authoritie8 in our own State. It is so
held in Greely v. Ourrier, 8tpra, 3D Maine, 51G. In Bath v.
1-Willer, supra, 53 Maine, 508, a hill in equity to restrain attaching officers, to whom a return had been ordered in a replevin suit
against them that had been nonsuit, from prosecuting suits on
the replevin bonds, the hill was dismissed because the judgment
for return was held to be conelusive as u hasi:-3 for suit upon the
bonds ; certainly, the bonds secured the fultillment of the order
for return, and the property having been wrongfully taken, that
is, illegally taken under color of process, should he restored.
Non con.stat, that the return executed settled their title to the
property. The same doctrine was held in Tuck v. 11loses,
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supm, 58 Maine, 4 74. That, in suit upon the replevin bond,
where the judgment for return, in an action of replevin that had
been abated, the judgment was conclusive to compel a return or
• the value.
In Buck v. Collins, twpra, G9 Maine, 44,5, the judgment for
return was held conclusive, but the doctrine of l udge BARROWS
indicates that he would favor, in cases of abatement or nonsuit.
where the replevin bond is sued, allowing the parties to try
their title to the property in mitigation of damages. That is,
where a plaintiff illegally took property on color of process that
he was required to return and had covenanted ~o to do, he would
excuse him in reduction of damagesJf he could show title to the
same. In other words, he would incorporate into suits upon a
replevin bond the issues triable in the main case. Such doctrine
has never been authorized in this State, and cannot be su::.;tainell
upon principle.
In Jones v. Sniith, supm, 79 Maine, 4,52, there had been no
judgment of any kind in the replevin suit. It had not been
entered in court. Any defense to a suit upon the replevin bond
was applicable that could be allowed at common law.
In holding judgment::.; for return conclusive in all cases upon
replevin bonds, no injm,tice results, when a distinction is made
between judgments on the merits and judgments of abatement
or nonsuit. In the former they are conclusive between the parties everywhere. In the latter they are conclusive nowhere,
except in suits upon the replevin bonds. These suits miscarry
and the parties are simply placed in statu quo. they are only
put in po~ition to enforce their. rights anew.
The rmmlt is, that in all eases of abatement or nonsuit in
replevin except where non cepit alone is pleaded, the order for
return goes as a matter of course, and becomes a part of the
judgment to be formulated by the clerk without further order.
In other cases of replevin, those tried upon the merit-;, such
order for return may he mude as the court considers just.
In this case the writ was abated. The property should be
re:::;tored. Judgment for return went as a matter of course. The
defendant lost nothing from his absence.
Exceptions overruled.
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Androscoggin.

Opinion February 13, 1894.

Common Carrier. Negligence. E1,idence.
No action can be maintained against a common carrier for hire to recover
damages for not safely carrying merchanclise, when the proof fails to connect
the carrier with any fault touching the article intrusted to it for carriage.

ON REPORT.
This was an action on the case in which the plaintiff alleged
that she purchased, at two different times, in Roston, alcohol
to be m,ed in her business of compounding a certain medicine
and delivered it to the defendant in Boston to be carried to New
Gloucester, in this State; that while in transit, and in its possession, the defendant drew off about one half and adulterated
the remainder with water, so that it became unfit for the use
intended by the plaintiff; that the plaintiff not knowing the
alcohol has been tampered with and adulterated used it in
compounding and preparing her said medicine, whereby said
medicine was rendered unfit and the plaintiff thereby greatly
injured in her business and put to great expense in replacing
her medicine, &c.
The testimony relating to the filling the orders for the alcohol
and its delivery to the defendant company is found in the
deposition of Erastus C. Gaffield, a member of the firm of D.
T. Mills & Co., Boston. The material parts of his deposition
are as follows :
'' Int. 2. State whether or not on the 19th day of May, 1892,
you sold any alcohol to Mrs. A. F. Jordan, the plaintiff in this
action? Ans. We did not sell to Mrs.Jordan, hut did sell to the
India Drug Company, at No. 24, India Square, Boston, four
gallons of alcohol.
''Int. 3. What was the quality of this alcohol? 'Ans. Stand~rd grade and quality, same as we sell to all others, proof
one hundred and eighty-eight government standard, same as
was formerly known as ninety-five per cent alcohol.
VOL. LXXXVI.
14
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''Int. 4. Is that the best quality of alcohol in the market?
Ans. Yes.
''Int. 5. To whom did you ship this four gallons on the
19th duy of :May, 1892? Ans. On instructions of the India
Drug Company it was delivered by us to the American Express
Company, marked Mrs. A. F. Jordan, New Gloucester, Maine.
[Same testimony as to the lot of three gallons sold July 14th. J ·
''Int. 10. On each of the days ·above state~ . . . did the
American Express Company call at your place of business and
receive the alcohol in question there from your firm? Ans. We
have their receipts signed under that date.
"Int. 11. vVere those goods delivered to the American Express
Company at your place of business? Ans. Yes."
The witness testified on cross-examination : '' Cross Int. 1. Did yon personally put up and pack the two
lots of alcohol before mentioned, or either of them? Ans. I
don't think I did, as that i8 the work done by my men generally.
'' Cross Int. 2. Did you personally see said lots of alcohol
put up and packed, or either of them? Ans. Well! That is a
very difficult question to answer. I am generally about and
may have seen it and mny not have seen it. I don't know about
these purticuhu lots.
'' Cross Int. 3. Did you personally deliver these lots of
alcohol, or either of them, to the American Express Company'?
Ans. I don't know.
'' Cross Int. 4. Do you know whether or not you saw these
lots of alcohol, or either of them, delivered to the Express
Company? Ans. I cannot say whether I did or not."
Direct examination rei:!umed:
'' Int. 12. The alcohol that was shipped by your company to
Mrs. Jordan, on the days above stated, was of what proof?
Ans. We dump into a large tank alcohol as received by us from
the Distilling and Cuttle-Feeding Company, in barrels, bearing
government inspection one hundred and eighty-eight proof, and
from this tank deliver all small orders. The alcohol shipped to
the party named, Mrs. Jordan, came from that tank. This is
all I can testify to personally. I didn't examine it.
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'' Int. 13. Do you now, or have you had alcohol in stock other·
than the one hundred and eighty-eight government proof(,
Ans. No."
Cross-Examination resumed : .. Cross Int. 5. vVhat personal kn\'1wledge have you that what
was delivered to the American Express Company, directed to.
Mrs. Jordan on the two occn,sions to which you have testified,
came from this tank which you have mentioned? Ans. My
personal knowledge is founded on the methods of our house in
filling such orders. Beyond this I can say nothing. I have no
absolute, personal knmvledge relating to thm,e particular lots.'}
The plaintiff put in evidence the receipts taken by D. T.
Mills & Company from the American Express Company, under
the two dates above named, from which it is stated •• value
asked and not given. Accepted only at owner's risk of damage.'~
With the receipt follows the usual nnd common printed conditions
and terms used by the defendant company in its business. The,
view of the case taken by the court renders a report of them
unnecessary.
The plaintiff also put in evidence the following letter of the,
defendant's general superintendent:., American Express Company. General Superintendent's Office ..
Eastern New England Division.
Bangor, Me., October 18th, 1892.
•• Messrs. McGillicuddy & Morey, Lewii.;;ton, Maine.
, "Gentlemen : Your letter of the 8th instant, together witfo
all papers relating to claim of Mrs. ,Jordan, have been referred
to this office. The matter has been investigated very carefully
on our part, and we are unable to ascertain that the shipment in
question met with an accident, or was tampered with ·while in
our hands. We are only liable in any event for actual loss of
goods; and the only weak point we have is, that the contents
appeared to be leaking when the shipment arrived at Portland.
"We cannot entertain any claim for consequential damages,
but will consider one for actual cost of goods lost if you will
present a bill showing value of same. Yours truly,
F. W. Carr, Gen'lSupt."
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The testimony on the question of damages is omitted.
After the evidence was out, by agreement of the parties the
case was reported to the law court to determine, upon so much
of the evidence as is admissible, whether the action was maintainable; and if so, the rule of damages. If consequential
damages are recoverable, then, the case was to stand for trial;
otherwise, the law court to render judgment for such damages
as are proved.

J1fcGillicuddy and M01·ey, for plnintiff.
The defendant admits its liability for the cost of the alcohol.
Damages: Tlwnias v. Dingley, 70 Maine, p. 100; Wy·man
v. Leavitt, 71 Maine, p. 229. Loss of profits: City of Antonio
v. Royal (Tex.), 16 S. W. Rep. 1101.
Wibwn and Woodard, for defendant.
The party who packed the alcohol and who delivered it to
defendant company, and who might have known what was packed
and what was delivered, was not called as a witness, and the
only person who was called confesses that he had no personal
knowledge in relation to the matter at all. Mc Questen v. Sanford, 40 Maine, 117. Owner's risk: Fillebrown v. G. T. Ry.
Co. 55 Maine, 462; Little v. B. & 1.lf. R. R. 66 Maine, 239.
Burden of proof: Plantation v. Hall, 61 Maine, 517. Damages:
Grindle v. Eastern Express, H1 Maine, 317-321, and cases.
SITTING: PETERS, C. J.' WALTON, LIBBEY, FOSTER, HASKELL,
WISWELL, JJ.
HASKELL J. Action against an express company for not
safely carrying seven gallons of alcohol, contained in tin cans
and boxed. The carrier receipted for two boxes, no't valued,
nor contents specified. The boxes were delivered to the plaintiff,
apparently in the condition received, except they were wet,
presumably, in the absence of proof, from leakage. There is
no proof that the cans were full when delivered to the plaintiff.
The alcohol was ordered from a firm in Boston that purchased
the same of another firm there and ordered it shipped via express
to the plaintiff. The complaint is that the alcohol was reduced
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in strength in transit. The plaintiff must prove this. There is
no direct proof' as to the ~trength of the alcohol delivered to the
carrier. The only witness upon this point is a member of' the firm
that shipped the alcohol, who says: "I have no absolute penmnal
knowledge relating to these particular lots. My penional knowledge is founded on the methods of our house in filling such orders.
Beyond this I can say nothing." Inferior alcohol might have
been shipped by mistake or otherwise without his knowledge.
The proof fails to connect the defendant carrier with any fault
touching the merchandise intrusted to it for carriage. vVithout
such proof' this action cannot be maintained.
Judr;m,ent for defendant.

JosEPH 0. SMITH, INSURANCE CmrnISSIONER, in equity,
vs.
MAINE MUTUAL ACCIDENT ASSOCIATION'
JonN A. BURRILL, Intervening Claimant.
Cumberland.

Opinion February 14, 1894.

Accident Insurance. Creditor. Judgment. Private and Special Laws, 1887, c.16.
A policy-holder in the Maine Mutual Accident Association, who has recovered
judgment against the company upon a claim under his policy, and demanded
payment of the same from the state treasurer out of the company's funds in
his hands more than thirty days before equitable proceedings of insolvency
were instituted against the company by the state insurance commissioner,
does not thereby acquire for his claim any preference over the legal claims
of the other creditors of the company.

0N EXCEPTIONS.
This was a case in equity, brought hy the Insurance Commissioner of the State, against the defendant corporation to wind
up its affairs, and came on for hearing upon the acceptance of
the master's report, to which exceptioi;is had been taken by John
A. Burrill, a judgment creditor, who had intervened and become
a party, so for as said report directed that his claim should
share pro mta with all other claims allowed by the master
instead of being ordered to be paid in full from the deposit made
by the defendant company in the hands of the State Treasurer,.
as security for the certificate holders of said company.
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It appeared that the claimant, being a certificate holder in
said company, recovered judgment against said corporation in
thi~ court, on the twenty-ninth <lay of April, 1892, for the sum
of $300.00 ; execution i~sued thereon on the second day of :May,
1892, and the attorneys for said crcditul', on the thirty-first day
of May, 18~)2, more than thirty days after the rendition of said
judgment, during which time the same had remained unsatisfied
by the defendant company, made demand upon the State Treasurer that his said judgment be satisfied as provided by the
l'.harter of said company, viz: Priv. and Spec. Laws, 1887, c.
rn, sec. 5, from the deposit of said company then in his hands
for such purpose, which he did not then do, nor has sinec done.
The hill in this case was filed June 4, 1892, within sixty days
from the rendition of oaid judgment; and it was contended on
the part of the company that, especially by the terms of Stat.
1889, c. 237, sec. G, the claimant was not entitled to receive
payment of his cluim in full, hut must share equally with the
other creditors of said company. It was further contended
that, under the provisions of the charter of said company, the
claimant would not be entitled to payment in full upon winding
up of the affairs of the corporation, without the aid of the
Stat. of 1889.
It was contended on the part of the claimant, Burrill, that
the Priv. and Spec. Laws., 1891, c. 178, aided the contention
that his claim should he paid in full, and required that the
claim should be so paid and not he compelled to share p,·o mta
with the other creditors of the company.
The court ruled, as matter of law, that the plaintiff's claim
,va~ not preferred and ordered it to be paid pm 1·ata with the
other creditors of the company.
The claimant thereupon took exceptions to this ruling.
A'tlgustu.~ P. Moulton, for the corporation.

Ilectth and Tuell, for claimant.
The charter of this company is not enlarged or changed by
Stat. 1889. Lien was perfected five days before these pro•ceedings.
Gray v. Co. Com. 83 Maine, 429; Starbird v.
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Bmwn, 84 Maine, 238; State v. Cleland, 68 Maine, 258;
Fales v. Whiting, 7 Pick. 225; Hm·nden v. Gould, 126
lfass. 411.
SITTING:

vv HITEHous:E:,

PETERS, C. J.,
J J.

vVALTON,

EMERY,

FosTEn,

PETERS, C. ,J. The Maine Mutual Accident Association, a
society established on the principle of aE:isessments, having fallen
into n condition of insolvency, and its affairs having been committed by judicial decree into the hands of a receiver for settlement, that official, acting also in the capacity of master,
reported to court a list of the claims allowed by him, among
which is that of John A. Burrill, who contends that the amount
allowed to him is a preferred claim to be paid in full, and that
his claim <loes not stand on a footing with those of the other
creditors. The justice sitting for the determination of questions
arising upon such report disallowed a preference in favor of
the claimant, and exceptions to his ruling \Vere taken.
The claimant relies on a section of the charter of the company,
in support of his claim, reading as follows:
"If said corporation shall neglect for thirty days to satis(y
any judgment recovered against it in any court in this State,
upon any certificate issued by it, the said treasurer shall apply
the money, so in his hands, to the satisfaction of said judgment;
and said corporation shall not transact any further business
until said deposit is restored."
The ~barter also provides how the funds in the State treasurer's
hand:::; sha11 he disposed of for the benefit of creditors in case of
insolvency and receivership. See Ch. 16, Priv. & Spee. Laws
of 1887.
The claimant had recovered a judgment agaim,t the company
for an injury sustained hy him while a policy holder, and had
demanded payment of the same from the State treasurer who
was in possession of the company funds, and more than thirty
days had expired after such demand before proceedings were
instituted by virtue of which the company was enjoined; and
he contends that he thereby acquired a lien for the payment of
his judgment in full from such funds.
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We are unable to perceive that the claimant became entitled
to any such lien upon the funds. There was no attachment or
seizure of funds. His judgment was nothing more than a
suhsisting claim agaimit the company, and not more just and
equitable than other claims, as far as i~ seen in any facts which
the case discloses. His claim was in one form while other
claims existed in different forms. He had taken more advanced
steps than other claimants towards collecting his debt, but
those steps fell short of establishing any special title to the
funds or lien thereon. This is an equitable proceeding, and
e<Juity is equality.
The claimant is opposed in his contention upon another ground.
It is urged in opposition to the allowance of his claim, as a
preference, that the public act of 1889, (ch. 237,) a general act
for the regulation of companies such as this, is applicable here,
which allows to the state treasurer-sixty days, instead of thirty,
·within which to respond to a demand made upon him for the
·payment of judgments against insurance companies having funds
in his possession; and in the case before us sixty days had not
elapsed after the demand made upon the treasurer before the
injunction against the company was granted. But ·we do not
deem it necessary to resort to a decision of this point for the
purpose of making more certain or satisfactory our already
intimated conclusion.
Exceptions overruled.

LENA

T.

CLEVELAND

Penobscot.

vs.

BANGOR STREET RAILWAY.

Opinion February 14, 1894.

Way. Defect. Street Railway. Poles. Negligence. Statute 1885, § § 1, 8;
Private and 8pec. Laws, 1887, c. 97; Bangor City Ordinances, chaps. 40, 43.
In an action to recover damages for a personal injury which the plaintiff
received, by reason of' the negligence of' the defendant in erecting and
maintaining a pole to sustain its trolley wires, at a point and in such a
manner in a public street as to make it dangerous for public travel, the
the following instructions were held correct :That it was incumbent on the plaintiff to prove, first that the defendant
company was . at fault in the particular thing complained of; that the
defendant company fell short of the duty of a prudent, careful man; that
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they did not have that regard for the public safety and for the chances of
accident that they should have had as prudent men and managers.
Second; she must prove that this particular fault of the defendant which she
claims to have shown, caused her the injury of which she complains; and
that no fault of hers, or of the person in whose care she was ut the time,
contributed to the injury or helped cause it.
It is not a defense, in such action, that the street railway located and maintained the pole in question in the public street in accordance with the
provisions of its charter and the city ordinances.
ON MOTION AND EXCEPTIONS.

This wa~ an action on the case for injuries which the plaintiff
alleges she sustained, September 18, 1892, through the negligence
of the defendant in erecting a11J maintaining a pole for the support of its trolley-wires upon Exchange street in the city of
Bangor.
(Declaration.) ''In a plea of the case, for that, whereas there
now is, and was at said Bangor, on the eighteenth day of
September, last past, a public street and highway called Exchange
street, in said Bangor, on and over ·which all citizens are entitled
to pass and repass with their horses and carriages, and said.
plaintiff was in a carriage on the said eighteenth day of September, anJ was driving through said street and wa:-; in the exerch.;e
of due care and with a suitable carriage, harness, and horse, in
said highway nearly opposite the store of Stockwell, Adams &
Co., there was an obstruction in said highway, to-wit: a pole
some twenty feet in height standing out in said highway about
eighteen inches from the curbstone ; said pole being in front of
said Stockwell, Adams & Co's store, ns afores'aid; said pole
having been erected and was then being used by said defendant
corporation for the purpose of propelling its electric cars through
said street or highway.
'' And said plaintiff driving as aforesaid, in a carriage, the horse
that was drawing said cnrriage, though perfectly kind and manageable, was caused to shy, by reason of a car suddenly turning
the corner of Washington street, so-called, in said city, and
coming out on said Exchange street, said car belonging to saiii
defendnnt corporation.
'' The carriage in which said plaintiff was riding was thrown
against said pole situated as aforesaid, and she was thrown out
and severely injured by having been dragged under the carriage
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and getting a cut on her forehead, a wound on left arm. and
receiving a severe wound on right knee, right arm, and right
leg below the knee, and 8he was otherwi::;e severely injured; and
the plaintiff UV('rS that said pole was unlawfully and negligently
made, erected, and used by said defendant corporation in said
highway at said place, and was then and there an unlawful
ohstruction of said highway, and said tipping of said ca1Tiagc
and said injuries to plaintiff were caused wholly by and solely
hy said ()bstruction nn<l defect in said highway, and that she was
in the exercise of due care; and the plaintiff avers that hy said
injury caused as aforesaid. she has suffered great bodily pain,
has been put to expense of physicians and attendance, and has
lost her ability to work."
Plea, general issue. The jury returned a verdict of $8138.00,
for tlrn plaintiff, and the defendtrnt moved for a new trial and
took exceptions which are stated in the opinion of the court.
The city ordinance of Bangor is a follow8: Chapter 40, § 1,
'' Bangor Street Rail way, a corporation duly established by law,
. . is hereby authorized and licensed to locate, build, equip and
maintain a street railway in the city of Bangor, for the sole purpoi-;e of transporting passengers and their baggage, cars to be
run by electrical or animal power, and to locate and maintain
single or double lines of poles on any street where its tracks
may he laid," etc.
"Section 3. But no poles shall be placed or wires strung
until the location of such poles and wires shall be approved by
thP mayor and street engineers."
The material parts of defendant's charter are given in the
opinion.
Clwdes P. Stetson and P. H. G-illin, for plaintiff.
There is nothing in the charter or ordinance which expressly.
or hy implication, relieves the company from liahility for injuries
caused by its negligence or want of care. or which makes the
location of the railway or poles by city authorities, a protection
for its negligent acts and a bar to actions for injuries caused hy
negligence. Dickey v. 11:faine Telegmph Co. 46 Maine, 483.
The defendant's rightt:i in the street as stated in the charge to
the jury, in Head v. Auburn, Androscoggin County, January
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Term, 1891, are no greatP-r than that of an abutting proprietor
of the street: '' He may have a right to enter upon the street
and do certain things, hut no legal right would exist to make
the public street unsafe and inconvenient for trnvelers, . . and
generally the burden is put upon the railroad company [in these
charters J to keep the street safe and convenient so far as its
road has anything to do with the street, and makes them liable
for all damages that may occur by a failure to do so."
Motion : Aldrich v. Go1'ham, 77 Maine, 287.

Lau_q!tton, Gler,que and ~fason, for defendant.
In absence of contractual relation:; between the parties, proof
of the mere fact that the accident happened to the plaintiff,
·without more, will not amount to the p1'irnafacie proof of negligence on the part of the defendant. Thomp. Neg. 1227.
Plaintiff offered no testimony as to whether defendant was
guilty of negligence in locating the pole in question, but relied
on the fact that the pole was located in the part of the street
used by vehicles and that the accident occurred as constituting
proof of negligence. Gosulich v. Standm·d Oil Go. 122 N. Y.
118, and cases; Rei8s v. N. Y. Steam Heat Go. 128 N. Y.
107, and cases; Nil80n v. West, 78 Maine, 253.
Charter, &c., justifies locating pole. Com. v. Boston, 97
Mass. 555; Youn_q v. Yarmouth, ~) Gray, 386; Roberts v.
Wi8. Tel. Go. 46 N. W. Rep. 800.
That the pole was located in the part of the street used by
vehicles in:::;tead of upon the sidewalk does not constitute negligence; nor, if it had been located within the curb of the sidewalk,
would negligence he absolutely negatived.
Horse was beyond
driver's control. Perkfo.~ v. Fayette, 68 Maine, 152, and cases;
Spauldfrig v. Winslow, 74 Maine, 528. Stat. 1885, ifconstrued
as claimed by plaintiff, makes defendant liable as insurer.
SITTING:
,YISWELL,

PETERS,

C. J.,

LIBBEY,

FOSTER, ""\VHITEHOUSE,

JJ.

LmBEY, J.
Case to recover for a personal injury which the
plaintiff alleges she received on Exchange Street, Bangor, by
reason of the negligence of the defendant in erecting and main-
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taining a pole to sustain its trolley wires, at such a point and in
such a manner in said street as to make it dangerous for public
travel.
In his charge the court instructed the jury as follows: ''The
plaintiff must prove first that this defendant company was at
fault in the particular thing complained of, that the defendant
company foll short of the duty of a prudent, careful man, that
they did not have that regard for the public safety and for the
chances of accident that they should have had as prudent men
and managers."
"Second. She must prove that this particular fault of the
defendant's, which she claims to have shown you, caused her
the injury of which she complains. Because, of course, if this
fault of the company did not cause her- the injury, she has no
cause of complaint against them."
"She must prove the defendant's fault, that the defendant's
fault caused the injury, and also prove besides that no fault of
hers, or the person in whose care she was at the time, contributed to the injury, or helped cause it."
"I further instruct you that they were bound in so placing
them to have due regard to the rights of the public, and to have
had due forethought as to the needs of the public and the danger
to the public, and that they were so bound in placing their
posts as to not unnecessarily or unreasonably endanger any person travelling in that vicinity."
"I will add this : that the defendant might, perhaps, have
been justified in putting the pole there, at the time they placed
it there, and not have l~een justified in maintaining it there,
afterwards ; and they may have been in fault in the placing as
well as in the maintaining . . . . . Assuming the defendants to
be thoughtful, careful and watchful men, if it became apparent
after the pole was placed there that it was in a dangerous place
and was doing harm, they would then he bound to rectify the
mistake if it was one."
The defendant, however, contended, that if it located and
maintained the pole in question in the public street in accordance with the provisions of its charter and the ordinance of the
city of Bangor, it was legally justified; and proof of negligence
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in doing so would not subject it to an actfon by a traveler damaged thereby; and requested the court to instruct the jury as
follows: '' That if the pole in question was located and maintained
in accordance with the provisions of the charter of the company
and the ordinance of the city licensing the company to erect and
maintain poles, then the pole was not a legal obstruction, and
the plaintiff cannot recover." This request was not given, and
properly refused as not expressing the law of the case.
A careful examination of defendant's charter and the city
ordinance discloses nothing which expressly or by implication
relieves the company from liability for injuries caused by its
negligence or want of care in erecting and maintaining its poles
when licensed by the city council, but rather the contrary.
Section four of the charter creates a lien on nll property of said
rail way, to take precedence of any mortgage, in favor of the city
of Bangor to secure said city for any sum it may be liable to
pay on account of any damages to person or property occasioned
hy any negligence or fault of said rail way during construction
or operation.
The case seems to he within the provision of Statute of 1885,
Chapter 378. "Section 1. Every company incorporated for
the transmission of intelligence, heat, light or power by electricity ; and all persons and associations engaged in such business
shall be subject to the duties, restrictions and liabilities prescribed
in this act.
"Section 8. ,vhen an injul'y is done to person 01· property
by the po.~t.c.:, wires, or other apparatus of any company. person
or association mentioned in section one, such company, person
or association shall he r~sponsible in damage8 to the person
injured. If the same be erected on a highway or town way, the
city or town shall not by reason of anything contained in this
act, or done thereunder, be discharged from its liability."
The law as stated in the charge, requiring the plaintiff to
prove the damnge to be from the negligence or fault of the
defendant, was sufficiently favorable to it.
A careful examination of the evidence reported satisfies us
that it was :sufficient to authorize the verdict.

Exception.,;; and motion overruled.

•

238

[86

DUNN V. WHEELER.

J. PERCY DUNN vs. MARGARET A. ~THEELER.
Penobscot.

Opinion February 19, 1894.

Deed. Trust. Vested Right. Disseizin.
A husband conveyed, without words of inheritance outside of the habendum,
a homestead to his wife to be held by her for the benefit of herself and their
children until the youngest child should arrive at the age twenty-one; the
habendurn beiug in these words: '' To have and to hold said premises to
said Margaret my wife, in trust for said children, and to said children
[naming them,] or such of them as arrive at the age of twenty-one years,
and to said Margaret in case of their decease, and to their and her heirs
and assigns forever." Held; That when the youngest child became of age,
the fathPr having deceased before that time, the estate in trust became
terminated, and an estate in fee vested in the children surviving.
The wife could not acquire any right to the premises by disseizin while in
possession under the terms of the trust.

ON REPORT.
This was a petition for partition.
The case is stated in the opinion.
Jarnes L. Dohel't!}, for plaintiff.
C. A. Cuslunan, for defendant.

SITTING: PETERS, C. J.,
,;VHITEHOUSE, WISWELL, JJ.

LIBBEY,

EMERY,

HASKELL,

PETERS, C. J. The questions arising in this case depend for
their solution on the construction to be given to a deed of John
Boyle to his wife, Margaret Boyle, dated October 13, 1858, on
the eve of his departure from his home in this State for California from which country he never returned, having deceased
there in the year 1870.
The substantial portion of the instrument of conveyance, duly
signed and executed, is as follows:
~~ vVhereas, I, John Boyle of Oldtown, am seized in foe of lot
numbered eight, and lot F on Treat and vVebster's Island in
Oldtown, Stewart plan, and am about to go to the State of
California, leaving my wife Margaret Boyle and three children.
Now, therefore, I, said Boyle, for the purpose of securing said
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property to my wife and children in case of my death or inability
to return, in consideration of one dollar, to me by her paid,
of her goods and property, do hereby convey and sell to her,
said :Margaret, the property aforesaid as follows : First, in trust
for the use of my three children, .Francis E., Andrew B., and
Margaret Ann Boyle, or to such one or more of said children as
arrive at the age of twenty-one year.,, and in ease of the decease
of t-1aid children during their minority, then to said Margaret,
my ,vife, in fee, and I especially prohibit any sale of said
property during the minority of said children, and any sale or
disposition thereof whatever that shall leave said children out
of possession of said property shall he void against them at
coming of age, whether made by said Margaret or any guardian
of said children, it being my intention to keep and retain said
property for a home for said family during the minority of said
children, not intending hereby to deprive said Margaret of dower
in said premises in case of my decease."
~, To have and to hold said premises to said Margaret. my ,vife,
in trnst for said children, and to said .Francis, Andrew and
Margaret, or such of them as arrivs at the age of twenty-one
years, and to said .Margaret in cat-5e of their decease, and to their
and her heirs and assigns forever."
~~ Provided, hmvever, if I return to Oldtown at any time after
November, 1858, and assert an ownership over said property
by making a deed of conveyance thereof, then this deed shall
he void and shall not he set up against a conveyance by me
made at Oldtown, hereafter aforesaid, nor shall this deed have
any force or effect against a conveyance of said property made
by me an<l said Margaret, my wifo, jointly, but such joint deed
shall convey said estate notwithstanding this deed."
It is not at all difficult to see what the parties meant. The
prime purpose was, evidently, to create a deed of trust from
husband to wife for the benefit of their three children, the trust
to continue until the youngest of the three should attain the
age of twenty-one years. That trust has performed its intended
purpose and has become terminated. The youngest child was
long ago more than twenty-one years old.
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And now comes the point of dispute between the widow and
the heirs as to the ownership of the estate covered hy the deed
after the termination of such trust. Did the widow then fake
the estate in fee by the terms of the deed, or did it go to the
three children? It seems plain enough from the lwbendwn
claw,e, if not elsewhere disclosed in the deed, that the children
and their survivor~ were to have the estate when the trust
terminated. If. however, the chi]dren were all deceased at
rneh time then their mother was to have the fee. And, whether
the estate should go to the children or to the mother at the
termination of the trust, it was to be to them and their heirs
and assigns or to her and her heirs and assigns forever.
The other conditions named in the deed upon ·which it might
become void or be terminnted are ut this date of no consequence
whatever, inasmuch as such conditions did not occur and cannot
now ever occur.
If it should he regarded as questionable whether the deed
contains language competent and sufficient to constitute a technical conveynnce to the heirs after the expiration of the trust,
it will be enough to vest the e~tate in them that the deed may
operate as an equitable conveyanee for their benefit, and thnt
the legal estate would inure to them by the right of inheritance
from their father.
The petitioner is the only child nnd heir of one of the Boyle
children, his father and mother being deceased, and claims an
undivided third of the premises described in his petition, such
premises being a port ion of those described in the deed in
question, subject to dower therein belonging to his grandmother.
It is not a defense against his claim that at the age of fifteen
he, in 1886, joined with his grandmother and her two surviving
children in a conveyance of the premises to the respondent.
As soon us he became of age he disaffirmed and repudiatP-d his
participation in the conveyance and commenced these proceedings for partition. Nor can it be maintained, as attempted
to he by the defense that the grantee, Margaret Boyle, was
occupying adversely to her children during the continuance of'
the trust when in the use und occupation of the estate intrusted
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to her for her and their benefit. Even if she could have
repudiated the trust she never undertook to do so.
Judgment for partition and for costs.

SARAH

E. p ARKER vs.

Waldo.

EDMUND E. PRESCOTT.

Opinion February 20, 1894.

Deed. Notice. ,Judgment. Non-Resident Debt01·.
A grantee in a deed not recorded does not prove that a person, who attached
as the property of the grantor the premises covered by the deed, had at the
time actual notice of the existence of such deed, by showing that such
person, in a conversation which took place some years before the date of the
attachment, and at a time when he had nointerest whatever in a knowledge
of the fact nor any motive for remembering it, was informed that the grantor
had made a conveyance of the premises; but, to constitute actual notice, it
should also further appear that such person actually remembered the fact of
the conveyance when his attachment was made.
A judgment against a non-resident, over whose person the court has not
jurisdiction, but whose property is attached in this State, is not invalid
because it is in form general against both property and person, instead of
special and limited to the property attached; such a judgment is special in
effect.
Knapp v. Bailey, 79 Maine, 195, affirmed.
See Parker v. Prescott, 85 Maine, 4:35.
ON MOTION.

This was a writ of entry, plea the general issue, and a verdict
for the defendant. It was the second trial of the same case
reported in 85 Maine, 435.

,Jos. Jfillicmuwn, for plaintiff.
W. H. Fogler, for defehdant.
SITTING : PETERS,

C. J.'

w ALTON' EMERY, FOSTER, HASKELL,

JJ.
PETERS, C. J.
This is a real action to recover a small homestead in Palermo, in ~r aldo county, about the title to which
certain undisputed facts appear. ·wmard H. Chadwick received
a deed of the farm from his father in 1872. In ]\fay, 1875,
VOL. LXXXVI.
15
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Willard conveyed the same to his brother Edwin, who in April,
1878, conveyed the same to the defendant. The deeds to Edwin
and the defendant remained unrecorded until some time in the
year 1890. Willard had boarded with the demandant considerably iri ~r orcester ( Massachusettt,), where she had kept an
extensive boarding-house, while he was at work at some trade
or business in that city. He was in Palermo when he conveyed
the premises to his brother, and, returning to Worcester some
months afterwards, he and his wife again took their meals at her
house while occupying rooms in the vicinity. Afterwards he
became indebted to his landlady for his own and his wife's board,
the indebtedness accruing after January 1, 1876, for a balance
of which she obtained judgment against him in some eourt in
Worcester county in April, 1878. Not obtaining satisfaction
of her claim, and supposing it possible that her debtor possessed
some estate in Palermo, where he had many years lived while
not at work in Massachusetts, her attorney in Worcester procured
an examination to be made of the Waldo county records, and,
finding the farm in question to be standing in his name, the same
was attached on a writ in her name against him in November,
1884. The action went to judgment and upon an execution
issued thereon the premises were sold to the demandant.
The disputed fact of the case is whether the demandant, when
she made her attachment, had actual notice that the land hnd
been previously conveyed by her debtor. The Chadwicks,
husband and wife, testify that upon their return to "½rorcester,
or soon afterwards, they spoke to her or in her presence of their
having during their absence sold their farm in Maine; and the
pretended conversations are related in several ways. All this
is wholly denied by the demandant who was also a witness.
The testimony for the defense does not impress Ui, as being
entitled to very great credibility, but whether the jury were
justified in their full acceptance of it as true we need not, in
our view of the case., now consider.
The true inquiry manifestly is whether the demandant was
chargeable, at the very date of her attachment, with a kind and
degree of notice which would render such attachment invalid. In
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other words, was she possessed of such actual notice at the
moment when the attachment was made. It is not enough, in
the circumstances of this ca:::1e, that she had years before in a
passing and unimportant conversation casually heard of a
conveyance in which she had no interest nor expected to have·
any. It might be different had the notice heen purposely given·
to her as an interested party, or if for any other reason it had.
been her duty to recollect the fact. But here no such obligationexisted. She had never been in Maine, and knew nothing about
Willard's property in Palermo more than that he had something:
to do with his father's farm there, which was not the farm in
controversy. He was not her debtor when he informed her, if
he did so, of the sale of his farm, and therefore she had no,
motive to treasure up the information in her memory. No,
particulars of the transaction of sale or significant incidents.
connecte<l with it were communicated to her, and her attachment
was not placed upon the property until from nine to ten yetu·s
after that time. In the meantime there had been no reminder-of the fact.
We are of the opinion that such information
communicated to her in the year 187 5 would not be effectual to
establish actual notice to her in November, 1884, unless she·
retained the fact in her mind and memory at the latter date.
Our conclusion is not at all in conflict with the doctrines,
enunciated in Knapp v. Bailey, n, Maine, 195. That caseextends a generous protection to grantees whose deeds are notr
recorded but are known to parties trying to gain prfority ove,rthem. But the doctrine is not to be extended and sh<.mld not
be misapplied. It is a very grave neglect for a grantee to fail
to record his deed.
The counsel for the defendant contends, erroneously however,
that the judgment recovered in Waldo county hythe demandant,
upon which the sale was made to her as a purchaser, is void
because issued against the debtor personally instead of against
the property attached only, the court acquiring no jurisdiction
over the person. It is very common to allow such judgments
although not always available against the defendant personally.
or collectible beyond the amount of the property attached
on the writ. Eastman v. Wadleigh, 65 Maine, 251.
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We think the jury could not have appreciated the distinction
between receiving notice and remembering it; and we do not
know whether any such distinction was explained to them by
court or counsel at the trial.
J1fotion sustained.

CITY OF AuB URN

vs.

Y ouNG

MEN'S CHRISTIAN AssocrA'fION OF AUBURN.

Androscoggin.
Taxes.

Assessment.

Opinion February 20, 1894.

Exemption.

Y. J.1£.

a. A.

R. S., c. 6; Stat. 1889,

c. 274.
The real estate of the Young Men's Christian Association of Auburn, whether
the association be classed, within the meaning of the statute on taxation,
as a religious or as a charitable institution, is taxable as other real estate is,
so far as it is not used or occupied by the association for its own purposes,
but is rented for the sake of obtaining revenue therefrom.
Where one portion of a building which is real estate is taxable and another
portion not, it cannot be considered, in a suit for the collection of taxes
thereon, objectionable for the assessors to estimate the value of the whole
estate, and, after deducting from the amount of such estimate the value
of the non-taxable portion of the estate, to assess a tax upon the amount of
the estimated value left.

ON REPORT.
This was a statutory action of debt to recover the .taxes
a8sessed, for the years of 1891 and 1892, upon the defendant's
real estate in the city of Auburn. The presiding justice who
heard the case ordered judgment for the plaintiff in the sum of
$426.80. The parties agreed that the evidence should be
reported to the law court. If the tax in the opinion of the law
court was not sustainable, judgment should be for the defendant;
otherwise, the judgment was to stand.
The case is stated in the opinion.

James .A. Pul:~ife1·, for plaintiff.
Counsel cited: Cam,den v. Village Corp01·ation, 77 Maine,
531, and cases; 1 Dill. Mun. Corp. § 86; Lowell MeetingHouse v. Lowell, 1 Met. 538; Pierce v. Cam-bridge, 2 Cush.
611; Trustees, &c., v. Wilbralwrn, 99 Mass. 599.
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Savage and Oakes, for defendant.
The object of the statute of 1889 is apparent. It was that
towns in which literary institutions existed should not be burdened especially by the loss of taxation on rentable real estate
owned by such institutions, but that that burden should be
assumed by the State, on the ground that benefits derived from
such institutions were public and confined to no town or section
of the State.
It cannot be denied that the work done by this defendant anrl
by associations like it is done for the general public only. The
good of society demands that they be supported, and if the general public does not assist at least to the extent of exempting them
from public burdens, then pious and generous men must put their
hands even deeper into their pockets to carry on the work. Anrl
not only that, but if the contention of the city of Auburn in this
instance is correct, piety and generosity must be taxed by the
public for the privilege of ministering, without fee or reward, tu
that public which will get all the benefit of the Association's
work and which contributes nothing itself.
The defendant is a charitable institution and its property,
real and personal, is exempted from taxation.
Charitable institutions within the meaning of the law: J.1fass.
Soc.,&c., v. Boston, 142 Mass. 24; JJ,for,.nlle v. Fowle, 144
Mass. 109; Fairbanks v. Lampson, 99 Mass. 533; Gooch v.
Association, 109 Mass ..558; DPxte1· v. Gardner, 7 Allen, 243 ;
Tappan v. Debloi.~, 45 :Maine, 122; Goodsell v. Union Association, 29 N. ,T. Eq. 32; Jackson v. Phillips, 14 Allen, 5.58;
Bartlett v. King, 12 Mass. 536; Going v. Bm.ery, 16 Pick.
107; Sohier v. St. Paul's Church, 12 Met. 250: Bmwn v.
Kelsey, 2 Cush. 243; Ecrrle v. Wood, 8 Cush. 430; 3 Am. &
Eng. Encyl. 130.
The assessors have not taken 'the proper steps to make the
exemptions.
SITTING: PETERS, C. J., WALTON, EMERY. FOSTER, HASKELL,
WHITEHOUSE, JJ.
PETERS. C. J. The point first discussed on the briefs 0£·
counsel in this case is whether the Young Men's Chrietian Asso-
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ciation of Auburn shoulcL for purposrs of taxation or immunity
from taxation, he classified as a charitable or only as a religious
society. That might present a q ue~tion of some difficulty for
decision, but its importance in this case is entirely taken away
by the fact that, since the present case "Yas submitted to us, it
has been he]d in another case that the real estate belonging to
either kind of such corporations, so far as the same is not occupied by the corporation for its own purposes, is taxable in tl1e
municipality where it is situated. Io]zabitants of Foxcroft v.
Piscataqui.o.; Valley Camp Meeting Association, a.nte, p. 78. That
case fully covers and controls the present case.
The last general statute regulating exemptions from taxation
was enacted in chapter 27 4, laws of 1889, by which act, item
two of section six of chapter six of the revised ~4atutes is made,
in its enumeration of the classes of property exempted, to read
as follows:
"All property which by the articles of separation is exempt
from taxation; the personal property of all literary and scientific
institutions; the real and personal property of all benevolent
and charitable institutions incorporated by the State; the real
estate of all literary and scientific institutions occupied by them
for their own purposes or by any officer thereof as a residence.
Corporations ·whose property or funds in excess of their ordinary
expenses are held for the relief of the sick, the poor, or the distressed, or of widows and orphans, or to bury the dead, are
benevolent and charitable corporations within the meaning of
this specification, without regard to the sources from which such
funds are derived, or to limitations in the classes of persons for
whof-e benefit they are applied, except that so much of the real
estate of such corporations as is not occupied by them for their
own purposes, shall be taxed in the municipality in which it iR
situated. And any college in this State authorized under its
charter to confer the degree of Bachelor of Arts or of B~1chelor
'@f Science, and having reai estate liable to taxation, shall, on
:the payment of such tax and proof of the same to the satisfaction
of the governor and council be reimbursed from the state treas-ury to the amount of the tax so paid; provided, however, the
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aggregate amount so reimbursed to nny college in any one year
shall not exceed fifteen hundred dollar:-,; and provided, further,
that this claim for such reimbursement shall not apply to real
est.ate hereafter bought by any such college."
The result in the case cited turned on the corn;;;truction to
he given to the clause, in the above statute, limiting the exemption to such real estate as is occupied by certain· corporations
for their own use. The defendants, in the present case, contend
that the excepting clause was intended to apply only to a peculiar class of institutions denominated charitable in the lines
immediately preceding such clause; whilst the decision alluded
to finds that the excepting clause applies to all charitable and
benevolent corporations alike. Even if there may be some question of the meaning of the legislature in this reconstruction of
previous sections and amendments, the better interpretation is
to infer that, whilst the legislature was willing to increase the
kind and number of associations to be regarded as of a charitable
character, and thereby enjoying the boon of immunity from
taxation, it intended at the same time to lessen and limit the
extent of such immunity. It increased numbers and decreased
amounts. This constmction makes the statute treat all charitable and other associa.tions and institutions alike.
This construction of the statute is required by the strongest - - - -. ___,
presumptions. All doubt and uncertainty as to the meaning of
a 8tatute is to be weighed against exemption. Taxation is the/'''"'
rule and exemption the exception. This doctrine runs so
strongly in the cases that many of them hold that, when the
property "of" an institution is by legislative grant exempted
from taxation, the exemption must be held as applyinp: only to
such property as is occupied by such institutions for their own
purposes. See 18 Am. Law Reg. (N. S.) 366, and numerous
citations in note. See, also, Cooley on Taxation, pp. 54, 204,
205. These rules are especially applicable in our own State
where there is an absence of express constitutional power to
grant exemptions from taxation. The charter accepted by the
defendants authorizes them to take and hold real estate for
"religious, educational and charitable purposes." The counsel

248

STEAMSHIP CO. V. SWIFT.

[86

for the plaintiffs contend, that it would be an invidious discrimination to allow them to hold real estate for purposes of rent and
revenue in competition with other holders of commercial property without payment of taxes thereon ; that such an exemption
to them is an exaction on others.
The defendants' entire real estate, a portion of which was let
for a boarding-house and another portion for stores, was valued
at the sum of twenty thousand dollars, and an assessment was
made upon one half of that sum as the value of the non-exempted
portion of the property. This may not have been the most
regular mode of assessment, but was regular enough to sustain
an action for collecting the taxes, and there is no injustice in it.
Cressey v. Pa1·ks, 76 Maine, 532.
Defendants defaulted.

MISSISSIPPI AND DOMINION STEAMSHIP COMP ANY' LIMITED'
VS

GusTAVUS

Cumberland.

F.

SWIFT,

and others.

Opinion February 24, 1894.

Contracts. Negotiation. Completion. Signing.
Upon the question whether the signing a written draft of the terms is essential
to the completion of a contract, Held; If the wrHten draft is viewed by
the parties merely as a convenient memorial, or record of their previous
contract, its absence does not, affect the binding force of the contract:if, however, it is viewed as the consummation of the negotiations, there is
no contract until the written draft is finally signed.
The burden of proof is upon the party affirming the completion of the contract
before the written draft is signed.
In determining which view is entertained in any particular case, several circumstances may be helpful, as: whether the contract is of' that class which
are usually found in writing; whether it is of such nature as to need a formal
·writing for its f'nll expression; whether it has few or many details; whether
the amount is large or small; whether it is a common or unusual contract;
whether the negotiations themselves indicate that a written draft is contemplated as the tlnal conclusion of the negotiations.
Ifa written draft is proposed, suggested or referred to, during the negotiations,
it is some evidence that the parties intended it to be the final closing of the
contract.

ON

REPORT.
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This was an action brought in this court, in Cumberland
county, for the recovery of' $24,690.08, damages for breach of
a contract claimed by the plaintiff to have been made with the
defendants, by which it chartered to the defendants certain
space. at a price designated, on the three steamers, Vancouver,
Sarnia and Oregon, owned by the plaintiff company, which space
was to he fitted with refrigerators and used by the defendants
for the shipping of dressed meat.
The principal part of the evidence consists of letters and
telegrams between David Torrance & Co., steamboat agents of
the plaintiff company, who had an office both in Montreal and
Portland, and these defendants, represented hy Mr. Edwin C.
Swift, at Boston. The correspondence beginning N overnber 19,
1889, and continuing until the latter part of lh90, is stated in
the opinion of the court.
The plaintiff claimed that the minds of the parties were together and that the contract was complete April 5, 1890. Plea,
general issue and the statute of frauds. The defendants denied
that any contract was made or signed.

Syn_wnd.~, Snow and Cook, for plaintiff.
Statute of frauds. Contracts to be performed within one year:
Fa1'well v. Till..,on, 76 Maine, 227; Dzr!fY v. Patten, 74 Maine,
396; Walker v. Johnson, 96 U.S. 424. Memorandum: Ryan
v. U. S. 13() U. S. 68, p. 83; Jenness v. Iron Go. 53 Maine,
20; William,lil v. Robiruwn, 73 Maine, 186 ; \Vood on Fraud, §
345; Browne Stat. Fr. § 371 ; Chitty Cont. p. 95, n. P; Addison Cont. 8th Ed. App. p. 266; Atwood v. Uobb, 16 Pick. 227.
The memorandum in this case shows a definite offer and an
equally definite acceptance, together with a tender of performence by the plaintiff and a promise of immediate performance
by the defendants. The fact that mutters of form or detail were
:;till to be arranged does not in any way invalidate the contract
thus made by the parties. The contract was made by the acceptance of the offer duly communicated, and this contract
shewn by the memorandum is not affected by the mere circumstance that the parties intended to enter into a formal future
contract. Bonnewell v. Jenkins, 8 L. R. Ch. Div. 70; Gibbins
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v. The .1Vorth Eastern Metmpolitan Asylum, Distdct, 11 Beavan,
1; Da1·lington hwt Co. v. Foote, 1G Fed. Rep. <34(i: Fry on
Spec.;ific Performance, § 4H2.
Defendants' acceptance of April 5th, was absolute and not in
any way contingent upon the execution of a future formal contract, and it constituted a final agreement between the parties,
which could not be affected by any more formal contract. Cltinnoclc v. Marckiones.i; of Ely, 4 DeG. ~T. c.~ S. (i38; Fry on
Specific Performance, § 492.
The recognition of the contract may be contained in a letter,
and if it admits the contract and refers to the memorandum in
such a manner that the court can connect it therewith, and
ascertnin the terms of the contract without the aid of parol
evidence, it is sufficient to bind the defendants, although they
did not intend thereby to ratify the contract. Brown on Stat.
Frauds, § 346; Wood on Frauds, § 345.

Sava,qe ancl Oakes, Freedom Hutchinson, of Boston bar, and
Clm·ence Hale, for defendants.
SITTING: PETEHS, C. J., WALTON, EMERY, FOSTER, HASKELL,
WHITEHOUSE, JJ.
EMERY, J. A full exposition of our judgment in this case,
requires :rn extenderl statement of the evidence and the authorities, notwithstanding constant effort at abridgment.
The plaintiff steamship company owned and operated a line
of ocean steamships plying between Liverpool and Montreal in
the summer, and between Liverpool and Portland in the winter.
The American agents of the company \Vere David Torrance & Co.
with offices in Montreal and in Portland. Three of the steamships were named respectively, Sarnia, Oregon and Vancouver.
The defendants, Swift & Co., located at Boston, were large
shippers of dressed meats from the United States to Europe.
This kind of merchandise, being fresh meat, could not he shipped, stowed and transported acro:--s the ocean like ordinary
merchandise, upon mere bill of lading. Its suitable transportation required that certain spaces in the steamship should be set

Me.]

STEAMSHIP CO. V. SWIFT.

251

apart for its reception, refrigeration and care during the voyage.
This space was necessarily engaged for some time prior to the
shipping, that it might he properly fitted up, and it was necessarily to some extent at the disposal of the shipper, and under
his control during the term of the contract. There were two
modes of refrigeration in use, one by ice, and a new one by the
Kilbourn process, so-called.
In this condition of affairs, Torrance & Co., November 19,
1889, opened a correspondence with Swift & Co. relative to
space on the company's steanrnrs for the transportation of
dressed beef. In the first letter, November 19,.Torrance (.i Co.
advised Swift & Co. that they were prepared to negotiate for
such space on the Sarnia and Oregon, and were prepared to
offer rnch space at twenty shillings per forty cubic feet on those
steamers, retaining liberty to substitute the Vancouver for one
of the others later on. There was no reply to this letter, and
on January 19, 1890, Torrance & Co. again wrote Swift & Co.
naming the sailing dates of the various steamers, and inviting
bids. No reply being received, Torrance & Co. on February
6th, again invited the attention of Swift & Co. to the matter.
Swift & Co., February 12, wrote Torrance & Co. that one of
their men would call upon them with reference to the matter.
There seems then to have been some verbal conference, for on
March 3d, Torrance & Co. wrote tlmt the Liverpool managers
were not inclined to accept the price named by Swift & Co., and
'' would only agree to fix the ships, provided you are willing to
pay twenty shillingt; and take the space where we think it would
he most profitable for the ship." and suggested that if Swift &
Co. were inclined to do anything on these terms they might
communicate with either the MQntreal or Portland house.
March 24, Torrance & Co. ugain wrote (thi~ time from Portland. the other letters having been from Montreal,) that they
would not be prepared to enter into a contract for the Vancouver, Sarnia and Oregon unless for one year, from Montreal
in summer and Portland in winter, they reserving the right to
withdraw the Vancouver in the winter.
The next day, March 25, Swift & Co. wired in answer as
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follows: '' Answering your letter, 24th, if accepted at once,
we will take space in the three ,ships named, to be mutualJy
agreed on at twenty shillings flat for summer navigation, we
agreeing to continue shipments during the winter, if ships go
from Portland or Boston, we paying your market price for beef
space; as we are negotiating with other parties, ·would appreciate your answer at once." Torrance & Co. wired same day
from Montreal as follow : "We cannot change offer already
made by our Portland house un·der instructions from Liverpool."
Their Portland house on the next day, March 26, wrote for an
answer to their proposition. On March 27, Swift and Co. wired
to the Portland house as follows: "Your favor of 26th just
received. We accept your proposition of 24th on three steamers.
Please confirm by wire."
In the meantime, between the 24th and 27th of March, Torrance & Co., not hearing from Swift & Co., began negotiations
with other parties and so informed Swift & Co. in answer to
their telegram of the 27th. March 29th, Swift & Co. wired that
they wanted the space, and thought it should be accorded to
them. April 1st, Torrance & Co. wired as follows: "The
decision has been given in your favor, and the three ships
mentioned are at your disposal.
Sarnia expected Portland
Thursday, will sail following Thursday." On the same day,
Torrance & Co. wrote that they had been relieved of their
negotiations, and said, "We hasten to advise you that we are
willing to contract with you for the three steamers on the terms
already mentioned, and conditional on your putting in the cold
air blast instead of the ice and we have wired you accordingly
in these words, "The decision has been given in your favor and
the three ships mentioned are at your disposal. Sarnia expected
Portland Thursday, and will sail the following Thursday.' You
can arrange with our Portland house in reference to the contract."
. . . To this telegram Swift & Co. wired answer as follows :
"Your message received, thanks for same. Shall we refrigerate
Sarnia by old process this trip, or wait till first of Mity ttnd use
Kilbourn machine. 1\re have two machines to be delivered early
in May." Torrance & Co. replied by wire same day, April 1st_,
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as follows: "1'T ait till May. We don't want old process."
On April 5th, Swift & Co. wrote as follows: '' Your favor of
April 1st, received, replying to same will say we will arrange
for fitting the three ships by the Kilbourn process as per your
request. I notice you say. 'The Toronto, one of our steamers
sailing between here and Liverpool all next season is due at
Portland on the 10th instant and shoul<l sail about the 15th. We
are open to negotiation for her if you are so inclined.' I suppose
all next season means the coming summer navigation for Montreal. Will you kindly write us saying where this ship will sail
from during next winter; if she is to be in the regular service
we shall be pleased to negotiate with you."
Here the correspondence ceased for a time. In the meantime,
about the last of March, Mr. Foster, agent of Swift & Co.,
vhiited the steamers in Portland, took measurements of space in
different steerages, and had some conversation with the company's
marine superintendent about the location of spaces for refrigerators. He indicated what spaces he should want, but no
express stipulation was made that he should have them, or would
take them.
Swift & Co. did nothing toward refrigerating
any space and the steamers carried cargo in all the steerages as
usual, leaving no spaee unoccupied.
July 8, 1890, Swift & Co. wired as follows: '' Have no copy
of contract, please mail one to-day.'' On the same day Torrance
& Co. replied as follows: ""re must apologize for not having
earlier sent you copy of the contract for dead meat space. We
shall however mail it to you to-morrow without fail." The next
day, July 9th, they further wrote as follows: '' Owing to this
being our English mail day, we have been unable to put your
contract in form as promised but we will send it to you to-morrow."
July 10th, they wrote again as follows: ~, 1'Te now inclose you
copy of our proposed contract which we trust may be found to
be in accordance with the understanding arrived at last March.
We must apologize for not sending this yesterday hut as it was
our mail day we were more than busy and this mm,t be our
excuse. '1Ve trust you may soon be prepared to begin your
shipments." The draft of ,contracts inclosed was quite long.

254

STEAMSHIP CO. V. SWIFT.

[86

The only date on the draft was '' Montreal, 1890." This draft
was never signed.
July 24, Swift & Co. wired that they could not use Kilbourn
proeess and must use ice, and inquired if that would be satisfactory. July 26, Torrance & Co. replied by wire as follows :
'' Have cable authorizing you using ice but the other preferred.
Can you refrigerate Vancouver? Will he here to-morrow. Sails
Wednesday week."
Swift & Co. replied on July 28th that they could not refrigerate the Vancouver, and that their Mr. Foster would call on
Torrance & Co.,
ednesday morning. At this point the draft
of contract had not been signed. Swift & Co. had taken no
spaces and had made no shipments. The company had set apart
no spaces hut had filled them as usual with cargo.
This state of affairs continued tilJ September 24th, 1890, when
Torrance & Co. wrote to per::made Swift & Co. to hasten matters. Swift & Co. replied September 25th, that they did not
feel like assuming the responsibility of shipments in warm
weather by either process as at present working. There was
other correspondence following this and running up to October,
1891, in which Torrance & Co. insisted that Swift & Co. should
carry out the arrangement, and Swift & Co. refused to recognize
any arrangement as concluded. The result was that March 19th,
1892, this snit was brought to recover damages for the refusal
of Swift & Co. to carry out the contract claimed by the plaintiffs
to _have been made. The company only claims as damages the
profits at twenty shillings per forty cubic feet inasmuch as it
filled the spaces, though at a less rate.
The plaintiff now contends that it appears from this correspondence, as explained by the oral testimony, that the terms of
a complete contract were mutually agreed upon, April 5th,
by Swift & Co.'s letter of that date; and that the parties then
hnd mutually signified an intention to he bound. The defendants
contend that the correspondence and the circumstances do not
show that the terms of such a contract were then or ever agreed
upon; and further, that the correspondence and circumstances
do show that the parties contempla(ed that such terms as should
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be agreed upon, should be expressed in some formal instrument,
to be written and signed before any contract should be considered as complete. A formal draft of the terms of a contra.ct
was prepared by the plaintiff, but was not signed by either party.
W,ts there a complete contrnct without that signing?
The burden is upon the plaintiff to maintain the affirmative.
Upon this question, the diligent counsel have cited numerous
cases where a similar question has arisen and been discussed.
A study of these cases has not been profitless. We summarize a
few and quote from the opinioi1s of several eminent judges. In
O!tinnock v. Ely, 4 De G. J. & S. 638, the defendant's solicitcm, wrote to the plaintiff naming the price for an estate about
which they had been negotiating. The plaintiff wrote a letter
in which he agreed to give the price named and then added, ~~ I
shall be obliged if you will forward me the usual contract." In
reply, the defendant's solicitors wrote, "We have been in~tructed
by the Marchioness of Ely to proceed with the sale to you of
these premises. The draft contract is being prepared and will
be forwarded to you for approval in a few days." Lord Chancellor Westbury held that, so far, the parties ,vere in treaty
merely, and that without the execution of the draft mentioned,
there was no contract concluded. In Bonnewell v. Jenkins, 8
Ch. Div. 70, the defendant's agents offered certain premises for
sale. The plaintiff wrote the agents, making an offer of £800
for the estate. The agents wrote in reply as follows, '' "\Ve are
instructed to accept your offer of £800 for these premises and
have asked Mr. Jenkins' solicitor to prepare contruct." The
Lord Justices of Appeal held thut there was a concluded contract. Thesiger, L. J., said, 'The mere reference to a preparation
of an agreement, by which the terms agreed upon would be put
into a more formal shape does not prevent the existence of a
binding contract." In Ro:-i8itn· v . .,__7l'filler, 5 Ch. Div. 648,
there was much correspondence about a sale of certain lots of
land, an<l the question arose whether the correspondence showed
a completed contrac!, without the formal draft which had been
referred to in some of the letters. ,James, L. J., said, ~~ The
reasonable view of the case is, that the parties intended the

256

STEAMSHIP CO. V. SWIFT.

[86

signing of the formal contract to be a condition precedent."
Coleridge, C. J., said, ''If a set of terms be agreed upon in writing, they constitute a contract, although it may be the intention
of the parties that they should be put into a more formal shape;
but here a set of terms was never agreed to." Baggallay, L.
J., said, "The letters left the defendant a right to believe that
the signing of a formal contract was necessary to create a
binding agreement." In the same case upon an appeal to the
House of Lords (3 App. Cas. 1124) Lord Hatherly said, ''Although
the correspondence may not set forth, in a form which a solicitor
would adopt if he were instructed to draw an agreement in
writing, that which is an agreement between the parties, yet,
if the parties to the agreement, the thing to be sold, the price
to be paid, and all those matters be clearly and distinctly stated,
though only by letter, an acceptance "clearly by letter will not
the less constitute an agreement in the full sense between the
parties, merely because the letter may say, we will have this
agreement put in due form by a solicitor." Lord O'Hagan said,
"The correspondence gives no color to the suggestion that the
contract was not final and was not considered to be final by all
the parties to it, because the formal agreement embodying its
already settled terms had not been furnished." Lord Blackburn
said, "The mere fact that the parties have expressly stipulated
that there shall be afterward a formal agreement prepared,
embodying the terms, which shall be signed by the parties, does
not, by itself, show that they continue merely a negotiation. It
is a matter to be taken into account, in construing the evidence,
and determining whether the parties have really come to a final
u:greement or not ; but as soon as the fact is established of the
final mutual assent of the parties, so that those who draw up
the final agreement have not the power to vary the terms already
settled, I think the rontract is completed." In th·e same opinion Lord Blackburn further said, "Parties do often enter into
negotiation meaning that when they have ( or think they have)
come to one mind, the results shall be pu( into formal shape,
and then (if on seeing the result in that shape, they find they
are agreed) signed and made binding; hut that each party is
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to reserve to himself the right to retire if on looking at the formal contract, he finds that, though it may represent what he
said, it does not represent what he meant to say. Whenever
on the true construction of the evidence, this appears to be the
intention, I think the parties ought not to be held bound till
they have executed .the formal agreement." In Ridgway v.
Wharton, 6 H. L. Cases 238, Lord Chancellor Cranworth said,
"If parties have entered into an agreement, they are not the
less bound hy that agreement because they say, we sent it to a
solicitor to have it reduced into form ; but when the parties
negotiate and do not say so. the mere fact that they do send it
to a solicitor to have the matter reduced into form, affords to
my mind generally cogent evidence that they do not intend to
bind themselves till it is reduced into form." Lord Wensleydale
said, ~~ These cases often occur in courts of law and the question
then always is, whether the parties mean to embody the contract
made by parol, in writing. If they do, nothing binds them till
it is written. If they enter into a contract with a view to a
written agreement, nothing will bind them but that written
agreement, and that quite independently of the Statute of Frauds
applying to all agreements." . . . ~tlf the parties agree finally
to he hound by any terms, ~1nd then for the sake of preserving a
memorial, having agreed to the original terms, they get a document drawn up, there is no doubt they are bound by the original
terms." In Morrill v. Tehwna J.1f. & M. Co. IO Nev. at page
135, the court declared the general rule to be, that where the
parties enter into any general agreement, and the understanding
is that it is to be reduced to writing, or if it is already in a
written form, that it is to he signed before it is to be acted on,
or to take effect, it is not binding until it is so written or signed.
In Metlmdy v. Ross, 10 Mo. App. 106, the court said, ~1 The
mere fact that a written contract was to be subsequently prepared, does not show that a final agreement between the parties
was not made, but it tends to show it; and in this case we think
it clear that there was to be a more explicit agreement which
was to be reduced to writing; that this was not done and that
LXXXVI.
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there was no meeting of minds." In Eads v. 0a1'o.ndelet, 42
Mo. 113, the plaintiff mude to the city of Carondelet a written
proposition, containing the terms on which he would build gunboats in that city. The city council passed an ordinance reciting
the proposition and expressly accepting it as made; hut in the
second section of the ordinance, directed and empowered the
mayor to enter into a written contract with the plaintiff, and
employ counsel to draft the contract. The plaintiff carried out
his proposition, but the city failed to perform any part. Held,
that the city was not bound, as further formality was contemplated.
In Wl1te1· Commis8fone1·s v. Brown, 32 N .•J. L. 504, Brown
made a proposition to the commissioners to do certain work in
laying pipe. The commissioners accepted the proposition and
directed a written contract to be prepared. This was done, but
it was not signed. Held, that- the commissioners were not
bound. In this case, however, the law provided that the contracts of the water commissioners should he in writing. This
fact showed conclusively that a written contract must have been
contemplated. In Congdon v. Davy, 42 Vt. 478, the negotiation was for building a cl welling-house by the plaintiff for the
defendant. Everything was agreed upon, and it was also agreed
that the contract should be put in writing if the defendant
desired. The defendant afterward expressed such desire, and a
writing wa~ prepared, embodying the agreement, but the defendant refused to sign it. Held, there was no completed contract .
.From these expressions of courts and jurists, it is quite clear
that, after all, the question is mainly one of intention. If the
party sought to be charged intended to close a contract prior to
the formal signing of a written draft, or if he signified such an
intention to the other party, he will be hound by the contract
actually made, though the signing of the written draft be omitted. If on the other hand, such party neither had nor signified
such an intention to close the contract until it was fully expressed
in a written instrument and attested hy signatures, then he will
not he bound until the signatures are affixed. The expression
of the idea may be attempted in other words: if the written
draft is viewed by the parties merely as a convenient memorial,
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or record of their previous contract, its absence doe8 not affect
the binding force of the contract; if, however, it h; viewed as
the ons ummation of the negotiation, there is no contract until!
the written draft is finally signed.
· In determining which view is entertained in any particular
case, several circumstances may be helpful, as : whether the·
contract is of that class which are usually found to be in writing;:
whether it is of such nature as to need a formal ,vriting for its.
full expression; whether it has few or many details; whetherthe amount involved is large or small; whether it is a common
or unusual contract; whether the negotiations themselves indicate·
that a written draft is contemplated as the final conclusion of the
negotiations. If a written draft is proposed, suggested or
referred to, during the negotiations, it is some evidence that
the parties intended it to be the final closing of the con tract.
Still, with the aid of all rules and suggestions, the solution
of the question is often difficult, doubtful and sometimes un-satisfactory. An illustration of this, is the case of Rossiter v.
Miller, above· quoted from. In that case, Lord Chief Jm,ticeColeridge and Lord Justices James and Baggallay, three of
England's most distinguished judges, were clear that there was
no contract for want of a formal draft. Lord Chancellor Cairns,.
and Lords Hatherly, Blackburn and Gordon, equally able and
eminent jurists, were confident in the contrary opinion.
e come now to the consideration of the circunrntances and
correspondence in this case.
The attempt was to negotiate a contract for the use of space·
on ocean steamers, of which the shippers were to have control ·
to some extent, and in which they were to set up their appliances, and load and care for their own merchandise. This
arrangement is quite different from the ordinary contract of
affreightment. It is like a charter-party which is almost universally reduced to formal written draft.
The negotiations contemplated not simply a contract for one
area of space on a single steamer for a single trip. The contract
was to be for a year, and for different areas of space on three
different ships. The interests of the contracting parties in those

,v
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spaces were so various and, if not conflicting, yet in such close
contact, that a contract would need to contain many stipulations
in order to sufficiently define the rights and duties of the parties.
The draft prepared by the steamship company would, if printed
in this type, occupy over three pages of this volume. It con-·
tained some twenty-one distinct stipulations, many of them
nowhere alluded to in the correspondence or converi::lations, and
yet seemingly essential to be agreed upon in a contract for
chartering space on ocean steamers for the transportation of
dressed meats. It had annexed as a part of itself a long printed
blank bill of lading. The elder Torrance testified that all the
details in the written d1:aft were the well-understood custom of
the trade, and understood in every s1milar contract. He also
testified that "the contract was carefully drawn up," and that
when he drew it, he had before him several other contracts.
So far as the case shows, the draft was entirely in manuscript.
No printed blanks seem to have been in existence, as there
probably would hnve been, had the numerous details become
crystallized into a well-understood custom. The defendants
deny the existence of any such custom, or understanding.
The claim of the plaintiff company that it would have made
nearly $25,000.00 profits by such a contract, shows that the
negotiations were not about a trifle.
The correspondence seems to indicate that a formal draft of
the contract was in the minds of the parties, or at least in the
mind of the defendants, as the only authoritative evidence of
a contract. In the first letter, that of November 19, Torrance
& Co., the plaintiff's agents, write that they are authorized,
'' To make a contract for dressed beef on our steamers, Sarnia
and Oregon, and we hasten to advise you that we are prepared
to discuss the matter with you." In the second letter they
invite a bid. In the letter of March 3rd, 1890, they name terms
and then say, "If you are inclined to do anything on these terms,
you might further communicate with us or our Portland house."
In the letter of March 24th, from Portland, they say, ''We
would not be prepared to enter into a contract with you for the
Vancouver, Sarnia and Oregon un]ess for one year, from Mon-
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treal during the summer and Portland in winter, we reserving
the right to withdraw Vancouver during the winter." In the
letter of April 1st, they say, HYou can arrange vdth our Portland house in reference to the contract." July 8th, the defendants
·wired for a copy of the contract to he sent. On the same day
Torrance & Co. write apologizing for neglect to send copy.
July 10th, Torrance & Co. send the written draft which has been
above de:,crihed, and write, ~~ vVe now inclose you copy of our
pmposed contract, which we trust may be found in accordance
with the un9-erstanding arrived at last March."
Neither party, during all the *correspondence, seems to have
made any change in his business operations by reason of anything in the correspondence. No dressed meats ·were shipped
by the defendants or offered for shipment. No space ,vas
reserved by the plaintiff and there was no delay or hindrance
suffered in its regular business.
The case is by no means free from doubt and difficulty, hut
due reflection and study of.the evidence have at the last brought
us to the conclusion, that what the plaintiff claims to have
become a perfected contract on April 5th, 1890, by the defendant's letter of that date, was at the most only the acceptance of
the proposed basis of a contract, which was yet to be perfected
as to details, and put in writing; and that the defendants did
not have, nor signify, any intention to he bound until the written
draft had been made and signed.
Judgrnent for defendant8.

MARCIA

E. ROGERS
vs.

THE KENNEBEC STEAMBOAT COMPANY.

Cumberland.

Opinion February 24, 1894.

Carrier. Nt>gligence. Free Pass. Pas.~enger. R. S., c. 51, § § 9, 43.
One who accepts and uses a free pass, as a pure gratuity, on condition that he
will assume all risk of personal injury, must be deemed to have accepted it
on that condition whether he read~ it or not.
Such a contract, exempting a carrier from liability, is not prohibited by any
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rule of public policy in this State, and is effectual to exonerate the carrier
from liability for the negligence of' his servants.
A person may become a passenger before the transportation has actually
commenced.

0N l\IOTION AND EXCEPTIONS.
Thi~ was an action on the case brought in the Superior Court,
for Cumberland County, to recover damages for personal injuries alleged to have been received by the plaintiff, through the
negligence of the defendant's servants, while attempting to puss
over the gang-plank, or bridge, from the defendant's wharf in
Bath to their steamboat, on the twentieth day of: November,

1890.

•

The plaintiff admitted that she was invited by a friend who
had a pass for four ladies, to go from Bath to Boston by boat,
but testified that she never saw the pass; -and denied that at the
time of the injury she was traveling on a pass, or had any
knowledge or notice of the conditions it contained.
A material part of the declaration is as follows:
"And the plaintiff avers further that on the day last mentioi'1ed,
in company with and by invitation of a friend, she came and was
lawfully upon said wharf, with intention to go ther~ce to Boston
on the last mentioned steam boat, und that when said bridge or
slip \ms fixed hy the defendant for use and was open for such m,e
hy the defendant, and divers persons then standing on the wharf
incl,uding the plaintiff and the friend aforesaid, were by the
defendant invited to pass upon, across and over said bridge to
the steamboat aforesaid, then and on the day last n:uned the
plaintiff did enter and go upon sa.i<l bridge or slip as so invited
by the defendant to get access to the steamboat aforesaid, believing that the same bridge was safe and .fit for use an<l not knowing
the contrary. And further, the plaintiff alleges that when she.
entered upon said bridge as aforesaid, she understood that the
friend aforesaid had in possession a pass or license issued hy
the defendant through some authorized agent, hut never seen hy
the plaintiff, whereby the plaintiff was entitled to go upon said
steamboat from Bath to Boston without the payment of any fare ;
and that the plaintiff then and there intended to seasonably
ascertain whether such pass or li~ense was in possession of the
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friend, and in default of such pass, to pay to the defendant at
the office aforesaid, or elsewhere as the defendant might prefer, the regular, usual legal price and fare charged by the
defendant for the transportation of one person from Bath to
Boston, and had in her possession lawful and sufficient money to
make the payment aforesaid."
The jury returned a verdict for the plaintiff, and the defendant moved for a new trial, and also took exceptions which are
stated, with the facts of the case, in the opinion ~f the court.

Weston Thompson, for plaintiff.
At time of receiving injury, plaintiff intended and was able
to comply with all proper rules of the carrier. She intended,
if required, when facts should be <lisclosed to defendant's ticket
agent, or if she should find the alleged pass unacceptable, to pay
her fare. She had not seen or accepted any pass, but supposed
that Miss Niles had one that would carry her. She had not
reached the place provided by defendant for receiving fares, or
the carrier's agent who might decide upon the scope or validity
of the pass, and was on the way to that place and agent by the
mean~ of access provided hy the carrier. She intended no fraud or
concealment, but intended to go on pas::; or ticket, in any event.
To escape liability for negligence, defendant relies on an
alleged notice or contract on an alleged pass.
Contract or notice to limit carrier's "common law liability"
is one thing; such contract or notice to exclude liability for
carrier's negligence or that of its servants, is another thing.
Contracts ( a fortiori notices) for the latter purposes are generally held void and ineffectual in America, except in New York and
New Jersey, where with much dissent and some inconsistency,
they have been upheld.
Againsttheirvalidity: 17 Am. Rep. 719; 17 Wnll. 357; 93 U.S.
(3Otto) 174; 95 U.S. (5Otto) 655; 6How. 344; 1G How.
469 ; H2 Maine, 488; 6G Maine, 239 ; 28 Am. Dec. G53 & n. ;
62 Am. Dec. 285 ; 77 Am. Dec. 183 ; 92 Arn. Dec. 53 ; 98
Mass. 239; 100 Mass. 505; 55 Am. Dec. 481 ; 32 Am. Dee.
470 & n.; 45 Am. Dec. 732; 31 Maine, 228; 54 Am. Dec. 513;
43 Am. Dec. 367, n.; 10 Am. Rep. 89; 3 West, 839.

264

ROGERS V. STEAMBOAT CO.

[8G

If common carrier's obligation arises from social duty and not
from contract ( 14How. 468) and is ''determined by the policy of the
law" (32 Am. Dec. 455), the foregoing cases seem to show the
inevitable conclusion; and unless law has more regard for chattels than for human life (2 Am Rep. p. 365) the result must be
as they declare it.
Against 53 Conn. 371, we cite 65 Tex. 640, and against 150
Mass. 365, we cite 20 Minn. 125. (S. C. 18 Am. Rep. 360.)
We urge that those cases that sustain the contrnct do not appreciate the principle that the carrier's obligation is not founded on
contract ( 14 How. 468 ~ 32 Am. Dec. 455) or duly consider the
question "lying behin<l" the one which they discuss, referred to
in last para.graph in 5 Otto, 655.

A. C. Stilphen, and Symonds, Snow and Cook, for defendant.
SITTING: PETERS, C. J., WALTON,EI\IERY, FOSTER, HASKELL,
"WHITEHOUSE, JJ.
WHITEHOUSE, J. On the evening of November 20, 1890, the
defendant's steamer Kennebec arrived at the wharf in Bath
about half-past five o'clock on her regular passage from Gardiner
to Boston. There was a fresh breeze from the northwest with a
flood tide and freezing temperature, and the spray from the
wheels caused ice to form on the guards of the steamer. The
gang-plank was adjusted so as to form a bridge or passage-way
between the steamer and the wharf. The plaintiff had come
down from Brunswick by rail :md was going on board as a pas•
senger to Boston. She was on the gang-plank and with a single
step more would have been on the steamer, when suddenly by
reason of the swaying of the boat, the end of the gang-plank
resting on the steamer slipped from its place and dropped down
over the margin of the guard. The ' 1 lip" of the plank was
thereby thrown upward and backward, the edge of it striking
the plaintiff's leg und inflicting the injury of whjch she complains.
The plaintiff claims that the defendant's servants were guilty
of negligence in the management of the gang-plank, and in this
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action to recover damages for the injury thereby sustained, a
verdict of $3,950 was rendered in her favor.
The case now comes to this court on exceptions and motion
for a new trial. The defendant claims, first, that the evidence
fails to show any negligence on the part of the defendant's
servants on the occasion in question; and secondly, that the
plaintiff became a passenger hy virtue of a free pass which had
printed on the hack of it an express condition that the person
accepting it must assume all risk of personal injury while using it.
The plaintiff admits that she was invited hy Miss Niles to go
to Boston by boat on a pass in company with Miss Niles and her
two sisters, Miss Fannie Niles and Mrs. Remick; hut says she
never saw any pass, and denies that at the time of the accident
she was travelling on a pass. She further says that, in any
event, she had no knowledge of any condition on the pass in
question which exempted the defendant from liability for personal injuries, and was not chargeable with any knowledge of
such condition which :Miss Niles and her sisters may have had.
It is further contended thut the terms printed on the back of the
pass oug-ht not to he construed as a contract aguinst the defendant's liability for negligence, and finally it is insisted that it was
not competent for the defendant as a common carrier of passengers to make such n stipulation against liability for negligence.
I. The plaintiff had undoubtedly consented to avail herself
of the benefit of a free pass on the defendant's steamer to
Boston. Her own te::;timony is clear and unequivocal on this
point. She was informed by Miss Niles that a pass had been
obtained "for four ladies" and accepted her invitation to go in
place of one first invited who was obliged to decline. She admits
that it was '~ distinctly understood" that she was to go on the
pass, and that "no doubt was expressed by any one" as to her
'' being allowed to go on it." She had always wished to go by
boat" and accepted with pleasure this proffered courtesy from
her friend. She afterwards stated that her employer would not
have consented for her to leave nt that busy season but for the
favorable opportunity pre~ented to her of going on a pass. She
went from Brunswick to the wharf at Bath and stepped upon
1
'
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the gang-plank of the steamer with the full expectation of a
gratuitous passage to Boston and with no intention of paying
her fore. That such a pass was actual1y issued by the defendant and was in the possession of Mis~ Niles on the steamer, ns
well as at Bruns,vick, is conelusively shown by the uncontradicted testimony of Miss Niles and l\frs. Remick. It was presented by the latter at the ticket office on the steamer for the
purpose of obtaining a sfateroom. After obtaining the key the
ladies went up stairs to the state-room assigned them, and the
plaintiff there ascertained the extent of her injury. The pa~s
was returned to Mrs. Remick when she received the key, but in
the excitement and confusion following the accident, it appears
to have been lost. Its terms are satisfactorily shown, however,
by the testimony of the Niles sisters in connection with a copy
of the pass in blank introduced in evidence.
It is equally clear that the plaintiff had become a p:18senger
at the time of the accident. She was at that moment within the
protection of the defendant's servants and immediately after the
injury was assisted by them to the ladies' cabin. The steamer
then left the wharf and proceeded on her course down the river.
It was soon discovered, however, thnt the plaintiff's wound
required the attention of a surgeon and the steamer put back to
the wharf and the plaintiff returned to Brunswick that night.
It cannot he questioned that a person may become a passenger
before the transportation has actually commenced, and before
he has entered the carrier's vehicle. In the familiar case of
Brien v. Bennett, 8 C. & P. 724, the defendant's omnibus was
passing on its journey and the plaintiff made a signal for the
driver to stop and take him up. The omnibus was accordingly
stopped for that purpose and the door opened, hut just as the
plaintiff was putting his foot on the step the omnibus was driven
along and the plaintiff thrown upon his face and injured. It
was held that the stopping of the omnibus at the plaintiff's
request implied a consent to take him as a passenger, and that
thereupon in attempting to enter the carriage he had the rights
of a passenger.
In Shannon v. B. & A. R. R. Co. 78 Maine, 52, a person

'
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waiting in the station for a passage on u train soon to depart,
was invited by the ticket agent to sit in an empty car standing
on the si,le track while the waiting room was being cleaned;
and it was held that she was entitled to the same protection from
the company while in this car as if in the regular waiting-room ;
in either place the peri,on is a passenger in the care of the company. See also Smith v. Railroad, 32 Minn. 1; Warren v.
Railroad, 8 Allen, 227; Pouche,· v. Raifroad, 4H N. Y. 263;
Eiannibal v. Martin, 111 Ill. 2Hl; Allen v. Raifroad, 37 Iowa,
2H4; Ga-'lu.:ell v. Raifroad, 98 Mass. 194; Hutchinson on Carriers
(2nd ed.), § § 55G to 565.
Upon the facts disclosed i~1 the case at bar, it must be conce.ded
that, at the time of the accident, the relation of passenger and
carrier between the plaintiff and the defendant had been fully
established. She clearly would have been a passenger if she
had gone upon the gang-plank intending to procure a ticket at
the office and pay her fare, and she was not the less so because
travelling on a pass. Hutchinson, supm, § 5H5; Shannon v.
Railroad, supm.
II. The plaintiff was trav~lling on a pass with the following
conditions printed on the back of it, viz : "The person who
accepts this pass thereby assumes all risks of personal injury
and loss or damage of property while using it." The terms of
this condition are clear and unmistakable. They are in effect
the same as those on the "free ticket" in Quiniby v. B. & 111.
R. R. 150 Mass. 366, and are sufficiently comprehensive to
cover all risks of personal injury '' of every name and nature"
inc,Iuding those arising from the negligence of the defendant's
servants.
But it does not appear that the plaintiff ever saw this pass,
and she claims that she had no knowledge of the condition
nttached to it, and never assented to it. It is in testimony,
however, that Miss Niles who procured the pass at Brunswick
and Mrs. Remick who presented it at the ticket office on the
steamer, had both examined the terms of it and knew that it
contained a stipulation exonerating the defendant from liability
for injuries. Miss Fannie Niles also learned from her sisters
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that there was such a condition on it. Miss Niles and Mrs.
Remick both testify that, in a conversation with the plaintiff in
going from Brunswick to Bath on the evening of the accident,
it was remarked ~1 in a joking way" that they must he very
careful as they were traveU ing on a pass at their own risk and
could not recover any damages if they were injured. And on
two or three other occasions before they reached the wharf,
allusion was made, in the plaintiff's hearing, to the fact that they
were ~1 on a pass and at their own risk." The plnintiff says she
has no recollection of any such conversation, and never understood, as a matter of fact, that they were travelling at their own
ris"k by reason of express conditions on the pass or otherwise.
However that may be, the defendant contends that in procuring
the pass Miss Niles may properly be deemed to have acted as
agent for those who accepted its benefits, and that the plaintiff
is legally chargeable with the knowledge possessed by her agent.
But in the view here taken of the law it is unnecessary to
determine whether either of the ladie:, travelling on the pass,
ever read the conditions on the back of it, or had actual knowledge of the terms on which it was granted. It was evidently
issued to 1~ Miss Niles and three ladies" or contained some
equivalent general description of the beneficiaries intended. The
plaintiff consented to become one of them. It is immaterial
that she was not the actual cm;todian of the pass. When she
availed herself of the privileges secured by it, it became her
pass as fully and effectually as thnt of Mis8 Niles. She knew
that it was a mere gratuity and she had an opportunity to
ascertain if any conditions were attached to the gift. Her
omission to inform herself of its terms could give her no add·itional rights. The accephmce of a conditional gift necessarily
involves a compliance with the conditions. A person accepting
and travelling upon a free pass with conditions clearly expre:.:;sed
upon it, must be deemed to have accepted it on such conditions
whether he reads them or not. This doctrine is elementary in
the law of contracts, and is distinctly supported by the authorities respecting agreements for the carriage of passengers, as well
as contracts for the transportation of goods and other bailments.
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In Quimby v. Railroad, supra, the plaintiff was travelling
on a free ticket which he hnd solicited as a pure gmtuity from
the general manager of the company. On the back of it was
printed an agreement that he should assume all risk of accidents,
and on the face of it were these words : '' Provided he signs the
agreement on the hack hereof." In fact, however, this agreement was not signed by the plaintiff, but the court said : "The
fact that the plaintiff had not signed it and was not required to
sign it, we do not regard as important. Having accepted the
pass, he must have done so on the conditions fully expressed
therein, whether he actually read them or not." In Fonseca v.
Steamship Go. 153 Mass. 553, it appeared that the plaintiff's
attention was not called to the provisions of his passuge ticket
limiting the defendant's liability, but the court held that the
defendant had a right to assume that he assented to its provisions,
and that they were equally binding on him as it' he had read them.
,vith respect to this question, the rules of law are applicable
alike to contracts for the carriage of passengers and for the
transportation of goods. In Ifill v. Railroad Uo. 144 Mass.
284, there was a clause in the shipping agreement limiting the
liability of the company to certain valuations. The plaintiff
offered evidence that his agent never read the shipping agreement
which he signed, although he had full opportunity to do so, and
did not in fact know that it contained any valuation of the
animals. But it was held that the plaintiff was boun<l by the
agreement made in his behalf by his agent. So in Squire v.
Railroad, 98 Mass. 239, it was held that the plaintiff was bound
hy a similar shipping agreement although hi~ agent signed it
without reading it or informing himself of its contents. See
also Grace v. Adams, 100 Mass. 505 ; Railroad v. Gltipman.
146 Mass. 107; Hill v. Railroad, 73 N. Y. 351; Parker v.
Railway, 2 C. P. D. 4Ui; Harris v. Railway, l Q. B. D. 515.
The same, principle is illustrated in contracts other than for
transportation. Rein8tein v. Watt.~, 84 Maine, 139, and :mthorities cited ; Rice v. 11ff'g Go. 2 Cush. 80; In.~. Go. v.
Buffum, 115 Mass. 343.
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Upon this branch of the case at bar the following instructions
among others, were requested by the defendant, viz:
'' A person accepting and traveling upon a free pass with
certain conditions upon it must be deemed to have accepted it·
on such conditions whether he reads and signs them or not."
"If the pass was written to 'Miss Niles and three ladies,' or
in any other similar general terms, .and the plaintiff accepted it
and intended to go upon it as one of the ladies referred to in it,
then the plaintiff would be bound by the terms of the pass and
cannot recover."
These requests were evidently prepared with direct reference
to the authorities above cited and the principles above stated,
hut the presiding judge refused to give the former request and
with respect to the latter said to the jury : "I give you that
with this addition, that if she accepted it and knew the conditions that the pass imposed." The judge further instructed the
jury upon this point, inter alia, as follows: "It is not sufficient that
the writing was on the baek of the pass which was in the hands
of Miss Niles. . . In order to relieve the defendant company
from liability under that contract the words written upon the
baek, placed there by the common carrier, must have been
assented to by the person receiving the benefit of the puss. . .
If you should find that she expected to travel on a pass simply
without knowing that any conditions were attached to it, . . .
or if she never assented to the conditions, then the defendant
would be liable for the negligence of its servants."
This language of the charge in conneetion with the refusal to
gfre the requested instructions, necessarily gave the jury to understand that something more was required of the plaintiff than the
acceptance and use of the pass to constitute an assent to the
conditions imposed. This must be deemed erroneous.
III. The plaintiff finally sets up the more radical contention
that the condition on the hack of the pass is not a. valid and
binding one, for the reason that it is not competent for a common
carrier of passengers to stipulate against liability for injuries
arising from his negligence. It is accordingly insisted that the
instruction of the presiding jua.ge that the plaintiff could not
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recover if she assented to the terms of the pass imposing nonliability as a condition of granting it, was too favorable to the
defendant; and even if there was error in the ruling above
considered respecting the evidence of such assent, the defendant
is not aggrieved and exceptions <,ught not to be sustained.
It i:::i an undbputed fact in evidence in this case that there was
no valuable consideration whatever for the granting of the
pass. It was purely a matter of courtesy and gratuity. This
court is thus for the first time brought face to face with the
inquiry whether public policy will tolerate the exemption of a
carrier from liability for injuries to free passengers resulting
from the negligence of his servants. The precise question has
not often been decided in other jurisdictions, but it is one with
respect to which courts of great respectability and high authority
have reached opposite conclusions. It cannot be said that there
is any established or prevailing American doctrine upon the
question, and this court is free to adopt the view which seems to
be most in harmony with the principles of justice and sound
reason and such considerations of public welfare as may he
involved in the inquiry.
The general doctrine of hailments has always been subject
to the watchful cnre and scrutiny of public policy, and the law
of common carriers has undoubtedly been developed and moulded
under its controlling influence. But the carringe of passengers
is not bailment, properly speaking, and while there are obvious
analogies between this service and the transportation of goods,
the distinction between them, though practically modified in the
progress of society, has never been abrogated hy the law. A
public carrier may transport both passengers and goods hy the
same conveyance and at the same time, hut the nature of the
responsibility incurred with respect to them is legally different.
As a common carrier of goods he is an insurer against everything hut the act of God and the public enemies ; as a carrier of
passengers he is liable for the utmost care and vigilance con;,istent with the character and mode of the conveyance, hut is
not accountable for failure to take every possible precaution
against danger and accident. Libby v. M. C. Railroad, 85
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Maine, 34, and authorities cited. It must be kept in mind,
however, that a common carrier is one who U:ndertakesfor hire
to transport the goods of all who choose to employ him, and
that no person is in law deemed a common carrier who does not
carry for hire. Edwards on Bailment, 426; Schouler's Bailments, § 405; Hutchinson on Carriers, § 57. So when it is
declared in Willis v. G. T. Railway, 62 Maine, 489, to be
well-settled law that common carriers cannot stipulate for exemption from responsibility for losses occasioned by the negligence of themselves or their servants, reference is had only
to contract~ to carry goods for hire. But ever since the '' wellordered exposition of the English law of bailments,'' in the
celebrated case of Ooggs v. Bernard, (Ld. Raym, 909, 1
Smith's Ld. Cas. 354,) those who undertake the geatuitous
carriage of goods are deemed private carriers, and held liable
only as mandataries; that is, only for losses resulting from
gross negligence. And these may by contract protect themselves
against liability for all losses except those occasioned by their
malfeasance or fraud. Hutchinson on Car. § 14. It is true that
in the absence of any agreement to the contrary, when a carrier
has admitted a person to the rights of a passenger he owes him
the same care and protection when traveling on a free pass as
when he has paid the usual fare. Otherwise than this, there
seems to he nothing suggested by the analogies between the
settled law of cornm~m carrier~ of goods and that of passenger
carriers, which militates against the right claimed for the ]utter
to protect themselves by contract against liability for negligence
with respect ti) gratuitous passengers.
It wa::, been the tendency of the .English courts from an early
period to recognize the power of carriers to limit their liability
with respect to both goods and passengers; and under the
construction given to the several acts of P,1rliament in later
years, a common carrier in England has practically unlimited
power to provide hy contract against Iiahi]ity for negligence.
In McOawley v. Railway Uo., L. R. 8 Q. B. 57, (1872,) the
p]aintiff was traveling on a '' drover's pass," which provided that
he should travel at his own risk, and it was held that the de-
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fondant was not liable even for gross negligence. Cockburn,
C. J., said: '' It was agreed that the plaintiff should be carried
at his own risk, which must be taken to exclude all liability on
the part of the company for any negligence for which they would
otherwise have been liable." Quain, J., said: '' Negligence,
even gross, is the very thing which the contract stipulates that
the defendant shall not be liable for." See also Gallin v. Railway, L. R. 10 Q. B. 212; Alexander v. Railway, 33 Up. Can.
(Q. B.), 474.
The decisions of the New York and New ,Jersey courts also
fully sustain the right of' the carrier to contract with free passengers against liability for all degrees of negligence, provided
the exemption is in clear and unmistakable terms. Wells v.
Railroad, 24 N. Y. 181; Pouclter v. Railroad, 49 N. Y. 263;
Ma_qnin v. Dinsmore, 56 N. Y. 168; Dorr v. N. J. 1Vav. Co.
1 Kernan, 485; Kinney v. Railroad, 32 N. J. Law, 409. See
also Railroad Co. v. Bishop, 50 Geo. 465. Some courts seek
to distinguish the different degrees of negligence and concede
the right to make such exemption as to a free passenger, in
all cases of ordinary negligence, but decline to extend the
doctrine to cases of gross negligence. Raz'lroad Company v.
Read, 37 Ill. 484; Railroad Co. v . .1lfunday, 21 Ind. 48. And
others refuse to give effect to any stipulation absolving the
carrier from liability for any degree of negligence. Railroad
Co. v. Hendenwn, 51 Penn. St. 315; Rcdlroad Co. v. Cur1·an,
19 Ohio, St. 1; Jacobus v. Railway Co. 20 Minn. 125, (18
Am. R. 3G0); Gulf, <5c. R. R. v. McGowan, G5 Texas, 640.
In the great case of Railroad Co. v. Lockwood, 17 Wall.
357, the Federal Court reached the conclusion that a condition
on a "drover's pass," requiring the person using it to travel at
his own risk, was not a valid and effectual one and could not
exonerate the carrier from liability for negligence. It is important to notice, however, that this decision is ,put on the
ground that a drover's pass was issued as a part of the contract
for the carriage of the eattle, and could not be deemed a
gratuitous one. At the close of the elaborate opinion in the
case is a distinct finding, "that a drover traveling on a pass such
VOL. LXXXVI.
17
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as was given in this case, for the purpose of taking care of his
stock on the train is a passenger for hire." The same doctrine
was applied in the later case of Railway Co. v. Steven8, 95 U.
8. 655. There the servant of an inventor obtained a pass to
see an officer of the road in regard to the use of a new coupling.
As in the case of the drover it was held that he was a passenger
for hire, and not hound by the condition that he should travel
at his own risk. In each of these cases it is explicitly stated
that it was not the purpose of the court to express any opinion
as to the result which might have been reached if the plaintiff
had been a free passenger instead of one for hire. These decisione of the Federal court, therefore, have no application to
the precise question here raised. ( See an interesting discussion
of this question by Mr. Schouler, in Am. Law Rev. for MarchApr. 1892.)
On t~e other hand, the highest courts of Massachusetts and
Connecticut, in able and exhaustive opinions of recent date,
have held confidently and without hesitation that such special
contracts relieving the carrier from liability to free passengers,
are not forbidden by any principle of public policy. G1'iswold
v. Railroad, 53 Conn. 371; Quimby v. B. & M. Railroad,
150 Mass. 365. In the former case, ( decided in 1885,) the
plaintiff's intestate was a youth employed by the keeper of a
railroad restaurant, and had a free pass conditioned that he
should travel at his own risk. He used it especially in running
on the train to sell fruit and sandwiches, but at the time of the
accident was traveling on his private account as the pass authorized him to do. The court finding that the railway had no
direct interest in the restaurant or the traffic on the cars, decided that the plaintiff was strictly a free pass@ger; and
although he was killed in a collision resulting from the gross
negligence of the defendant's servants it was held after a careful
examination of the authorities, that he was bound by the terms
of his pass, and the defendant was not liable.
But Quimby v. B. & M. Railroad, supra, is an important
authority still more directly in point. In this case the plaintiff
was unquestionably a free passenger. The pass was given him
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"at his own solicitation and as a pure gratuity,'' with a condition
upon it that he should, '' assume all risk of accident of eve·ry
name and nature." In the opinion by Mr. Justice Devens, the
court says: '' In such instances one who is ordinarily a common carrier does not act as such, but is simply in the position
of a gratuitous bailee. . . . The service which he undertakes,
to render is outside of his regular duties. The plaintiff was in
no way constrained to ,accept the gratuity of the defendant. It
had been yielded to him only on his own solicitation. When
he did, there is no rule of public policy, we think, that prevented the carrier from prescribing a:5 the condition of it, that
it should not he compelled, in addition to carrying the passenger gratuitously to he responsible to him in damages for the
negligence of its servants."
This result seems to be clearly in harmony with the principles
of justice and common right. The term, "public policy," or
"policy of the law," suggests hut a vague and uncertain principle
and sometimes seems to be invoked as authority for a decision
when a more definite reason cannot readily be assigned. In
what manner the public welfare or the safety of human life is
involved, or any of the cherished interests of the law are invaded by allowing one out of a hundred pnssengers to travel
on a pass at his own risk, does not clearly and satisfactorily appear. In most instances, it is believed, free passes are solicited
by the traveler, 'not proffered by the carrier. The fact that a.
gratuitous passenger must travel at his own risk will surely
operate as an incentive to greater care and caution on his part :r
and tend to diminish the number of passes issued. The probability that the cases of free transit will he so numerous as to
induce any relaxation of the rules of prudence and vigilance on
the part of the carrier is too remote to have weight as argument.
He is constantly an<l it would seem sufficiently reminded of his
obligations to the public, in the most forcible and effectual
manner, by the numerous claims and large verdicts in favor of
those injured who travel for hire. Nor is the number of passes
likely to be so great as to involve the public interest by an
increase in the rates of fare. In this State, furthermore, the
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rates of fore on railroads are subject to the control of the legislature or the railroad commissioners. R. S., c. 51, § § 9, 43.
In this case there is no suggestion of defective appliances or
incompetent servants. The gang-plank was used continuously
after the accident as before. It is claimed that there wns negligence on the part of the defendant's servants in the adjustment
and management of the gang-plank under the peculiar conditions
existing at that time. It is not pretended that there was willful misconduct and it cannot reasonably be claimed that there
was gross negligence on the part of the defendant. There is,
therefore, no occasion to draw a distinction between the degrees
of negligence, if such a distinction is deemed legal and practicable in any case.
The conclusion is that one who accepts and uses a free pass,
as a pure gratuity, on condition that he will assume all risk of
personal injury, must be deemed to have accepted it on that
condition whether he reads it or not; and such a contract is not
prohibited by any rule of public policy in this State, but is
effectual to exonerate the carrier from liability for the negligence
of his servants.
Exceptions sustained.
HASKELL, J., concurred in the result only.

STATE

Androscoggin.

vs.

CITY OF AUBURN.

Opinion February 26, 1894.

Indictment. Pleading. Venue. Time .
.An indictment against a municipal corporation in which no addition of place
or situation is annexed to the respondent's name, is at least formally defective
on account of such omission; but the court may take judicial notice of the
fact that the City of Auburn is located within Androscoggin County, when,
in an indictment against that city thus defective, it appears that the same
was found by a Court held in Auburn in the county of Androscoggin, and
that the offense charged is the neglect of the city to open a way within its
limits as laid out by the county commissioners of that county.
Where the offense charged against a municipal corporation is its neglect to
open a way which the law required such corporation to open within three
years from a certain date, it need not be averred in the indictment that the
offense was committed on any particular clay or days, but it is sufficient if
the averment be that the offense was committed by a continuous neglect
during the whole period of the three years.
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This was an indictment against the city of Auburn for neglecting to open a highway laid out in that city by the county commissioners.
The defendant demurred to the indictment, which demurrer
was overruled. They then took exceptions which the presiding
justice adjudged were frivolous and intended for delay. The
case was thereupon certified under R. S., c. 77, § 51, to the
Chief Justice.
The causes of demurrer are stated in the opinion of the court.

Henry W. Oakes, County Attorney, for State.
James A. Pulsifer, City Solicitor, for defendant.
\Vhile it is true that the unlawful act need not be proved as
having been done on the precise day alleged, yet it is also true
that some day must be alleged as well as proved. Tl'ipp v.
Lyman, 37 Maine, 251.
The case of State v. O'Donnell, 81 Maine, 271, seems to be
conclusive on the point. In that case it was held, all the judges
concurring, on the authority of State v. Small, 80 Maine, 452, of
Wells v. Commonwealth, 12 Gray, 32G, and of Shorey v.
Chandle1·, 80 Maine, 409, that ~~ An indictment must allege a
particular day on which the offense was committed even if it be
set out with a continuando," the authorities even going so far as
to hold indictments, defective in this respect, bad on general
demurrer.
The time when an offense is alleged to have been committed
is matter of substance and for that reason if defective cannot be
cured by amendment. Am. &Eng. Encyl. of Law, Vol. 10, p.
541, and references. State v. Da:,;, 74 Maine, 221; State v.
Han:wn, 39 Maine, 340; State v. Thurston, 35 .Maine, 205.
The respondent is not alleged to he a municipal corporation.
Nowlin v. State, 49 Ala. 41; 2 Dill. Mun. Corp. p. 1134;
I1ane v. People, 8 Wend. 203.
SITTING: PETERS, C. J.,
HASKELL, WHITEHOUSE, J,J.

,v

ALT0N,

LIBBEY,

EMERY,

PETERS, C. J. The city of Auburn, having been indicted for·
its failure to open a highway laid out within its limits by county
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comn11ss10ners, claims, upon demurrer thereto, that the indictment found against them is insufficient in some respects.
It is contended that it is bad because the city of Auhurn, so
named in the indictment, is not described as a corporation of
any kind, and more especially because there is no averment
that the city of Auburn is situated within any county of this
State. Such omissions are undoubtedly formal defects, indicating u want of care in the work of the pleader that is not to be
commended. The omissions are supplied, however, to some
extent by certain indirect allegations contained in the indictment.
The way is alleged to have been laid out by the commissioners
of Androscoggin county within the city of Auburn. And the indictment avers that it was found at a term of court begun and holden
at Auburn within and for the county of Androscoggin. Aided
by these implications, we deem it warrantable for us to determine
asa matter of judicial knowledge that the city of Auburn described
in the indictment is the municipal corporation of that name
situated in our county of Androscoggin. The c:u,e of Com. v.
Desmond, 103 Mass. 445, supports this view.
The indictment further alleges that the mandate of the commissioners required that the way should he opened and built by
the city within three years from March 31, 1890, and that for
the period of time between March 31, 1890, and March 31, 1893, as
well as ever since, the city had wholly neglected to open and build
the same ; and it is contended by the defense that such an averment
as to the time of the commission of the alleged offense is bad for its
generality. In support of this objection the defense invokes the
general principle of pleading, recognized in our own cases, that
some particular day must he named in the indictment on which
the alleged offense was committed and that too even if the
offense be set out with a contfruwndo.
In our view this criticism does not fairly apply to an indictment like the present. The principle referred to applies
mm,tly to offenses of commission, and not to those of omission;
to acts done rather than acts omitted to be done ; to offenses
accomplished by active and not passive means. Of course the
principle contended for would apply as strongly to an act of
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non-feasance as to an act of mis-feasance when such act can be
logically and correctly described as having been done on some
particular dny or upon some continuous days. In the present
case it would not be true to charge the offense as committed on
either the first or the last day of the three years allowed the
city within which to construct the contemplated road, or on any
intermediate day or days; or as committed upon any time short
of the whole period of three years. The offense was growing
for three years, culminating at the expiration of that period.
The ruling of the court on an analogous question in Smiley
v. Merrill Plantation, 84 Maine, 322, sustains, as far as it goes,
our conclusion here.
Exceptions overruled.

CHARLES F. KINGSLEY
vs.
GouLDSBOROUGH LAND IMPROVEMENT COMPANY.
Hancock.

Opinion February 26, 1894.

Way. Easement.
No right of way from necessity exists across the remaining land of the grantor,
where the land to which such right of way is claimed is surrounded on
three sides by the sea.

ON REPORT.
The case is stated in the opinion.

J. A. Peters, Jr., for plaintiff.

Bedford E. Tracy, for defendant.
The necessity requisite need not be an absolute physical
necessity, but one reasonably so. Pettengill v. Porter, 8 Allen,
6; Schmidt v. Quinn, 136 Mass. 576, and cases. Cases in So.
Carolina were islands.
SITTING: PETERS, C. J., WALTON, LIBBEY, FosTER, HASKELL,

JJ.
FosTER, J. Notwithstanding this is an action of trespass,
the real and only question involved is, whether the defendant
is entitled to a way from necessity over the p]aintiff 's premises.
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The defendants' land embraces what is popularly known as
Grind:::;tone Neck in the town of Gouldsboro', and is surrounded
on three sides by the waters of Frenchman's Bay and Winter
Harbor. On the north, and adjoining the defendants' land, lies
the land of the plaintiff over which the way is claimed.
Admitting that both parcels were originally owned by one
1Villiam Bingham, through whom, by sundry mesneconveyance:::;,
both parties derive their respective titles, we do not think
the defendants entitled to the way as one originating from
necessity. Such right is founded upon the doctrine of implied
grant. And implied grants of this character are looked upon
with jealousy, construed ·with strictness, and are not favored
except in cases of strict necessity, and not from mere convenience. The rule is now so well settlell in this State that a
reference to the decided cases where this question has been fully
considered is all that is necessary. Warren v. Blake, 54 Maine,
27G; Dolliff v. Boston & Maine R.R. 68 Maine, 173; Steven.-.;v.
Orr, G9 Maine, 323; Stillwell v. Foster, 80 Maine, 333;
Whitehouse v. Gumm,ings, 83 Maine, 91, 98.
It has long been the established rule that if one grants a close
surrounded by his own land, or to which he has no access except
over hi:::; own land, he impliedly grants a right of way over
his adjoining lands as incident to the occupation and enjoyment of the grant. Nichols v. Luce, 24 Pick. 102. And
the same rule applies when there has been a severance of the
property and one portion of which has been rendered inaccessible
except by passing over the other, or by trespassing on the lands
of a stranger.
vVhether the same rule shall apply in a case like the present,
where the property to which the right of way is claimed is
partially surrounded by the sea, presents a question somewhat
different from any decided case in this State. It has, however,
been before the courts in other jurisdictions, and there it was
held that the rule did not apply.
Thus, in Lawton v. Rivers, 2 McCord, 445, (13 Am. Dec.
741) the court in South Carolina decided that the plaintiff,
owner of an island separated by a river from another island, and
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this island being connected at ]ow tide by a hard marsh with a
third island owned by the defendant, did not have a right of
way by necessity from the public way over the defendant's
plantation connecting with the road or path leading from the
second island to the river opposite to the plaintiff's island. After
:,tating the general rule of law governing rights of way from
necessity, the court say : ~~ It is apparent, however, that no such
necessity existed in this case. The plaintiff has a navigable
watercourse from his door to the public road or highway, by
which the distance is not greater than by land; and although
there may he some inconvenience in being obliged always to go
by water, when he visits this plantation, yet it is not greater than
necessarily attends every insular situation, and perhaps not so
great to him as it would he to his neighbor, to keep up a lane
through his plantation for his accommodation."
Turnbull v. Rivers, 3 McCord, 131 (15 Am. Dec. 622), is
another case in the same state, where the plaintiff claimed a
way across the defendant's land, cal1ed Stent's Point, to his
island. and was decided upon the principles laid down in the
preceding case. The court there held that if the land could he .
reached by water, or by a distant or difficult road, no way from
necessity could be said to exist. In the course of the opinion
Nott, J., makes use of this language : r~ In analogy with that
case, suppose one person should sell to another the extreme
point of a neck or tongue of land surrounded by an open sea or
navigable streams, except on one side, would it be understood
that the seller should allow him a right of way through the
,vhole neck of land because sometimes it would he more convenient for him to go to his farm by land than by water? I
should suppose not."
In the present case the defendants' land has navigable waters
upon three sides of it. Over these waters there is a public
right of travel. The defendants have the free use of these
waters in going to and from their land. They have erected
wharves and own a steamboat which during certain portions
of the year runs several times each day between there and
Bar Harbor, and as occasion requires to "Tinter Harbor on
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the east. To the latter place it is only three quarters of a mile,
by the way of the road or hy water. It might oftentimes be
more convenient to pass over a highway, or across the plaintiff's
premises, than be subjected to the inconvenience of using the
waters of the sea. But this inconvenience is not such as the
law requires to constitute a legal necessity for the ,vay claimed.
Nor can the defendants prevail upon the question of license.
There was no such license as would entitle the defendants to
enter upon the plaintiff's premises and commit the acts which
the evidence shows were done in this case.
According to the stipulation in the report, the entry must be,
Judgment for tlte plaintiff.

GEORGE HATCH, Administrator de bortis non, with will
annexed, of estate of JosEPH Storer,
vs.
URIAH A. CAINE, Administrator of estate of OLIVE H. STORER,
YORK.

Opinion March 8, 1894.

Will. Life-Estate, with power of disposal. Residuum.
A testator gave by will to his widow the rest and remainder of his estate for
her own use and benefit during her life, with full power to sell and convey
and to use the principal if, in her judgment, her comfort required it, she to
be the sole judge of the amount needed and having the right to spend the
whole if she deemed it necessary. Whatever remained not so disposed of at
her decease he gave to the Baptist Home Mission Society. Held, that the
widow took only a life-estate and whatever remained of the estate at her
decease went to the beneficiary last named.
A part of the undisposed estate consisted of funds in a savings bank deposited
by the widow in her own name without having been commingled with her own
money. Held, that the deposit belonged to the estate of the testator, and
that a bill in equity may be maintained to obtain possession of it.

ON REPORT.
This was a bill in equity, inserted in a trustee writ, hy an
administrator de bonis non, to recover the possession and control of a sum of money in the Kennebunk Savings Bank, and
which the plaintiff claimed was a part of the estate of Joseph
Storer, the deceased testator, left unadministered hy the ex-
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ecutrix, his widow, the plaintiff's predecessor in office of whose
estate the defendant is administrator.
The case was heard on bill, answers and testimony.
The material portions of the will of said Storer which came
up for construction by the court are as follows :
'' I give and bequeath and devise to my beloved wife, Olive
H. Storer, all the rest and remainder of my estate to have and
to hold the same to her own use and benefit during her life, with
full power to sell and convey or exchange any or all of it, and
to use the principal thereof, if in her judgment her comfort
requires it; she to be the sole judge of the amount nee<led and
having the right to spend the whole if she deems it necessary."
"And whatever remains at her decease, of said estate not
disposed of by her, it is my will shall be given to the Baptist
Home Mission Society, for the education of indigent young men
of the African race preparing for the ministry, and members in
good standing in Baptist churches."
John .M. Goodwin, for plaintiff.

Ben_j. P. Hamilton and Ben_j. F. Cleave.~, for administrator,
Caine, argued:
That the bill of complaint is not brought by the proper party,
but should have been brought, if at all, by the legatee under
the will, there having been an act of administration which took
from the administrator de boni8 non any rights which he may
have had in the property. Woerner's Am. Law Adm. p. 744-5,
§ 351; Wate1·rnan v. Dockmy, 78 Maine, 141.
That it is prematurely brought, defendant having a right,
and in law being bound to file and settle Mrs. Storer's account
in probate court, and not having had opportunity to do the same ..
Waterman Prob. Prac. 2d. Ed. p. 186; A. & E. Ency. Vol. 7,
p. 423, note; Curtis v. Bailey, 1 Pick. 199; Woodbury v.
Hammond, 54 Maine, 343.
•
That upon the decease of Joseph Storer his widow came into
absolute ownership of all his property after the payment of his
debts and two specific legacies. Ide v. Ide, 5 Mass. 503; Hale
v. 2t!farslt, 100 Mass. 469; Gifford v. Choate, Id. 346; War-
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1·en v. Webb, 68 Maine, 135; Bw·bank v. Whitney, 24 Pick.
14G; Rarnsdell v. Ramsdell, 21 Maine, 293; Shaw v . .liu~sey,
41 Maine, 499.
SITTING: PETERS, C. J., WALTON,
JJ.

EMERY,

FOSTER, HASKELL,

WHITEHOUSE,

WALTON, J. This is a suit in equity by an adminstrator, de
bonis non cum, testarnento annexo, to obtain possession of money
deposited in a savings bank. He claims that the money belongs
to the estate which he represents.
The testator's widow was his executrix. By the terms of the
will she was given a life-estate in most of his property. She
was given the power to use so much of the principal as in her
judgment her needs and her comfort required. But the will
declared that whatever remained at her decease should go to the
Baptist Home Mission Society. The widow died, leaving in
the Kennebunk Savings Bank $1800, and some accrued dividends. The money was deposited in her name, but it undoubtedly belonged to her husband's estate. The evidence shows
that it had been collected from a debtor of her husband, and
immediately deposited in the bnnk: without having been commingled with her money. The right to the possession of this
money furnishes the subject matter of this suit. The plaintiff
claims that it belongs to the estate which he represents, and the
defendant claims that it belongs to the estate which_ he represents. The plaintiff has possession of the bank book ; hut,
as the money is deposited in the name of the testator's widow,
he cannot obtain it without an order from the widow's administrator; and the prayer of the hill is that the latter may he
required to give such an order. v\r e think the plaintiff is
entitled to the order prayed for.
It is settled law in this Sta~ that, under wills similar to the
one now before us, the widow takes only a life estate, and
that whatever remains of the estate at her decease, goes to the
beneficiaries named in the will ; and that a bill in equity may be
maintained by the administrator de bonis non cum te8lamento
annexo, to obtain possession of the remainder. Hall v. Otis,
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71 Maine, 326; Stuart v. Wcllker, 72 Maine, 145; Copeland
v. Barmn, 72 Maine, 206; W!tittenw1'e v. Rut:isell, 80 Maine,
297.
Decree as prayed for. No costs.

LEWIS

J.

TOWNSHEND

Cumberland.
Will.

Revocation.

vs.

OLIVER

0.

HOWARD, JUNIOR.

Opinion March 8, 1894.

Cancellatfon.

ObUteration. R. S., c. 74, § 3.

A will can be revoked in whole or in part either by cancellation or obliteration.
R. S., c. 74, § 3.
If that which is essential to the validity of the whole will, as for instance the
signature of the testator, is cancelled or obliterated, animo revocancli, the
whole will is revoked,
If only a single clause is so cancelled or obliterated, then that clause only is
revoked.
Such cancellations or obliterations are as effectual when made with a pencil
as when made with a pen.
Held, in this case, that an unconditional revocation of a~ existing will was
not defeated by an intention to execute another will, but not carried into
effect.

ON REPORT.
This was an appeal from the Probate Court, for Cumberland
County, allowing the will of George H. Townshend, deceased.
The appellant, Lewis J. Townshend, brother of the testator,
was granted leave, under R. S., c. 63, § 25, to enter and prosecute the appeal by this court at the October term, 1892, after
the decision reported in 85 Maine, 57.
Among the reasons for appeal put in evidence are the following:
'' Because the said instrument purporting to he the fast will
and testament of said George H. Townshend, if ever made and
executed by him, was, by him, intentionally destroyed and
revoked in his lifetime by being by him intentionally cancelled
and obliterated, the said Townshend being at the time of sound
mind.
"Because the said George H. Townshend in his lifetime,
intentionally revoked said instrument purporting to he his will,
by intentionally cancelling and obliterating the clauses numbered
second and third therein, and by cancelling and obliterating his
signatures thereto."
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About the middle of May, 1889, the testator on his journey
from California to his home in Portland, arrived in Denver,
Colorado, too sick to proceed further. On the eighth day of
June following he made his will, the scrivener retaining the
custody of it. On the following day the appellant, his brother,
arrived in Denver and took charge of him, remaining until his
death, ,June 28th. Three
four days after his arrival at Denver, the testator sent by his brother, who was his sole heir, a
note to the scrivener for the will, saying he wanted it and that
he was going to destroy it. The will having been obtained and
delivered to the testator, he tore open the envelope containing
it and took out the papers. . He then asked for a pencil and
having interlined and worked on it for some time marking out
and changing several clauses, at last crossed off his name with
the pencil where it hnd been signed on each page, and then said
to his brother, '' There, Lewis, it is all yours; how does it suit
you?" He then took it and put it in the envelope and put it in
his pocket. In subsequent conversations with his brother, the
testator said, '' I have got $5000 or $7000 now, and if I die it is
all yours. You know I would not take anything away from
you." He retained possession of the will all the time afterwardR
until his death when it appears to have been obtained tortiously
by one Wilson from whom it was finally procured by the active
intervention of the appellant and appellee, who both testify that
it appears now the same as when it was surrendered. There
was also found in the same envelope another paper appearing to be
a partial copy of the will, admitted to be in ·wilson's handwriting,
but without Hignature and omitting a legacy of two thousand
dollars to the appellee contained in the first vHiting or will.
Other material facts are also stated in the opinion.
The appellee also filed two motions which are considered and
disposed of in the opinion of the court.

or

Geo. Wlllke1·, for Lewis J. Townshend.
Counsel cited: R. S., c. 74, § 3; 1 Jar. Wills, 5th Am. Ed.
(Randolph & Talcott) pp. 2!::)0, 291 note, 293 note 16, 295,
301; 2 Green!. Ev. § 681; 1 Red. Wills, 4th Ed. p. 339, citing
Price v. Powell, 3 H. & N. 341 at p. 318; Da.n v. Btown, 4
Cow. 483; Avery v. Pixley, 4 Mass. 460.
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Eben Winthrop Freeman, for Oliver 0. Howard, Jr.
Arguments on motions and facts omitted. Counsel cited:
(Revocation) Rich v. Gilkey, 73 Maine, 597; Schoul. Wills,
§ § 380, 391, 398, 401, n. 2, 408-9, 423,431, n. 3; 1 vYill. Ex.
124, 128-9, 1.59, 160; 1 Jar. Willt;;, 135, 291; Pow. Dev. 425;
Beruwn v. Benson, L. R. 2 P. & D. 174; Ffoch v. Finch, L.
R. 1 P. & D. 372; Hite/tins v. Wood, 2· Moo. P. C. 355;
Hal'wood v. Goocln'.ght, 1 Cowp. 87; Bennett Y. Sher1'0d, 3
Ired. Law (N. C.), 303 ( 40 Am. Dec. 410); Wikoff's Appeal,
53 Am. Dec. GOO; Colvin v. Fraser, 2 Hagg. 327, cited in
Oollagan v. Bums, 57 Maine, 455; Winn v. Heveningham, 1
Coll. 638; Jones v. Murphy, 8 Watts & S. 275. Where a
pencil instead of a pen is used for cancelling, the courts
regard the act as p1·iniafacfo deliberative. IIawl-.:es v. Hawke.{./,
1 Hagg. 321; Edwards v . .Astley, 1 Hagg. M)(); In re Bode, 5
Notes of Cas. 189; In re Hall, L. R. 2 P. & D. 256; Gardiner
v. Gardiner, 65 N. H. 230; Sch. WHls, § 391; 1 Jar. Wills,
*291; Parker v. Bainb1·id,qe, 3 Phill. Ecc. R. 321.
When the act of cancelling is not a substantive, independent
act, but is connected with and dependent upon another, and both
form but one transaction, the entire design and purpose must be
considered in order to ascertain whether a revocation has been
accomplished.
Onions v. Tyrer, 1 P. "\,Vms. 343 (S. C. 2
Vern. 742.); Case in 3 Eq. Cas. Abr. 776; Hyde v. ffiason,
vicl. 1 Wms. Exors. *130; Harwood v. Goodr·ight, supra;
Short d. Gastrell v. Srnith, 4 E. 4U); Per1'0tt v. Perrott, 14
E. 439; In re Goods of Applebee, 1 Hagg. 143; 1.Walone v.
Hobb,q, 1 Roh. (Va.) 346 ( S. C. 39 Am. Dec. 2·6H,) ; In re Bode,
:;:upra; Dance1· v. Ombb & Thompson, L. R. 3 P. & D. 98;
Hoitt v. Hoitt, 63 N. H. 475 ~ C-l-ardiner v. Gardiner, sup1:a. Counsel also argued that certain declarations of the testator are inadmissible and cited: 1 Woerner Am. Law, 90, n. 5; Gay v. Gay, 60
Iowa, 415 ( 46 Am. Rep. 78,) ; Picken,{./ v. Davi,q, 134 Mass.
257; Oole8 v . .1.1J101·dau.nt, 4 Ves. 196, n.; Lovell v. Quitman,
88 N. Y. 377 ( 42 Am. Rep. 254,) ; Jackson v. Kniffen, 2
,Johns. 31, (3 Am. Dec. 390); Boylan v. Meeker, 28 N. J. L.
278; Clark v. Smith, 34 Barh. 140; Q.qgood v. Manhattan
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Co. 3 Cow. G12; Shailei· v. Bum.r,;tead, 99 Mass. 112; 0,>tton
v. Sniithwick, 6G Maine, 360.

SITTING: PETERS, C. J., WALTON, EMERY,FOSTER, HASKELL,
WHITEHOUSE, JJ.
WALTON, J. The question is whether a will made by the
late George H. Townshend was afterwards legally revoked.
We think it was.
A will can be revoked in whole or in part by cancellation or
obliteration. R. S., c. 74, § 3. To cancel is to cross out. To
obliterate is to blot out. The former leaves the \\ ords legible.
The latter leaves the words illegible. By either method a will
can be legally revoked in whole or in part. If that which is
essential to the validity of the whole will is cancelled or obliterated, animo revocandi, the whole will is revoked. If only a
single clause is so cancelled or obliterated, then that clause only
is revoked. And such cancellations or obliterations are as
effectual when made with a pencil as when made with a pen.
In Succes.r,;ion of J.lfuh, 48 Am. Rep. 242 (35 La. Ann. 394),
the rule is aptly expressed thus : '' Erasures of clauses in the body
of the will affect only the dispositions erased. Erasure of the
sigmiture strikes at the existence of the whole instrument."
In Bigelow v. Gillott, 133 Mass. 102, lines had been drawn
through two clause~ of a will, and the court held that the effect
was to revoke thoE-e clam,es, and leave the remainder of the will
unimpaired. "The cancellation," said the court, '' by the testator
of the sixth and thirteenth clauses of his will, by drawing lines
through them, with the intention of revoking them, was a legal
revocation of those clauses."
In Wood.fill v. Patten, 40 Am. Rep. 269 (76 Ind. 575), the
testator had dmwn lines through his signature with a pencil, and
the court held that the act having been done, aninw revocandi,
the will was legally destroyed. "It is not necessary," said the
court, "thnt there should be a destruction in a literal sense of
the fabric upon which the words of the testator are written ; it
will be sufficient if the legal force of the instrument is extin1
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gnished." And the court held further that it can make no
difference in the result whether a pen, a pencil, or some other
implement is used to make the erasures. And to the same effect
are Estate of Tomlinson, 19 Am. St. Rep. 637 (133 Pa. St.
245), and Myers v. Vandetbelt, 24 Am. Rep. 227 (84 Pa. St.
510).
In the present case, the signatures of the testator are all
erased. The testator had signed the will in three places, at the
bottom of the first page, at the bottom of the second page, and
at the end of the will on the third page. These signatures are
all erased with a lead pencil; and the evidence satisfies us that
they were erased by the t~tator himself, anirno revocandi. The
will was evidently one with which he had become dissatisfied.
He was possesed of but a small estate. Its value, according to
his own estimate, was not more than from five to seven thousand dollars. He had been induced, when a way from his home
and away from all his friends and relatives, to sign a will giving
to a comparative stranger (Oliver Otis Howard, Jr.), a legacy of
two thousand dollars. He had known the legatee less than a
month. The legatee was not related to him; and it is evident
that upon reflection the testator became dissatisfied with this
bequest; for, on obtaining possession of the will, he immediately erased it by drawing lines through it with a lead pencil.
What then remained of the will was of little importance. It
contained only a small legacy of three hundred dollars conditionally given to Frnderick W. Murphey, to assist him in getting an education, and the gift of a few books, and other articles
of little value, to Shiler G. Cushing. The residue of his
property was given to his brother; and, as his brother was his
only heir, this clause in the wil I was of little importance.
Without the will, his brother would inherit the whole. With
the will ( the legacy to Howard being cancelled) he would
receive all but three hundred dollars, and the few books and
other articles of little value given to Shiler G. Cushing. Under
these circumstances, it is not strange that the testator finally
resolved to revoke the whole instrument. And the evidence
satisfies us that when he erased his signatures such was his purVOL. LXXXVI.
18
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pose. His brother testifies that he was sitting by his side fanning away the flies; that after George had worked upon the
will for some tinw, he finally crossed off his name in the different
places where it had been signed, and then said, ~, There, Lewis,
it is all yours, now." This declaration, made at the very moment
of era::.;ing his signatures, confirms what the act itself so clearly
indicates, namely, an intention to revoke the whole instrument.
It is urged by the learned coui1sel for the appellee that other
marks upon the paper indicate an intention on the part of the
testator to make a new will, and that inasmuch as he died
without having accomplished that purpose, the revocation of his
then existing will should be regardep as deliberative and not
operative, and that the doctrine of '' dependent relative revocation," should be applied. In other words, that the revocation should be held to be conditional, and that, the condition
not having been performed, the revocation should not be allowed
to take effect. We can not accept this interpretation of the
testator's acts. It is true that some of the marks upon the
revoked will indicate an intention on the part of the testator,
at the time when they were made, to make another will. But
they also indicate that the new will, if made, wns to he essentially different from the old one. They show an unmietakahle
intention on the part of the testator to abrogate, totally and
absolutely, the legacy of two thousand dollars to Oliver Otis
Howard. Two lines are drawn through it from top to bottom.
The legacy. is neither enlarged nor reduced ; it is totally expunged. And the paper found in the same envelope with the
old will, which the appellee claims is a nearly completed draft
of the new will which the testator intended to make, contains
nothing to indieate that the legacy to Howard, or any portion
of it, was to he renewed. The evidence is plenary that the
testator intended to cancel and revoke this ill-advised legacy,
totally and absolutely. And if we should now annex to its
revocation an imp]ied and unperformed condition, by which the
legacy should he revived. our firm belief is that, instead of
giving effect to the testator's intentions, we should thwart them,
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and produce a result the very opposite of what he intended.
Neither reason nor the rules of law will justify such a perversion
of the testator's intei1tions.
The appellee's motions,-one to have the appeal dismissed,
heeause his exceptions to the decision of Mr. ,Justice VIRGIN,
granting the appellant leave to enter and prosecute the appeal,_
were not allowed, and the other to open the case for the introduction of further evidence -have been consi"dered, and are
disallowed. It is the opinion of the court that the decision of'
Mr .•Justice VIRGIN was right, and that the exceptions could
not be sustained, if they were now properly before the court;:
that the further evidence proposed to be introduced is not of'
sufficient importance to justifj the expense and delay that would
be caused by opening the case for its introduction. It would
not change the result if it was now in the case.
It is the opinion of the court, upon the whole case, that theappeal be sustained; that the decree of the probate court bereversed; that the will offered for probate be disallowed ; that
neither party recover costs against the other; and that the·
appellee recover no costs against the estate.
Appeal sustained ..

WILLIAl\I

H. McKowN vs.
Lincoln.

ASBURY

N.

POWERS,

and another~

Opinion March 9, 1894.

R. S., c. 77, § 51. Stat. Westminster, 2 ( 13 Eliw. 1
c. 31).
Exceptions to the admission or exclusion of evidence should be noted at the
time.
Exceptions to any ruling in the charge should be noted before the jury leave
the bar of the court.
Exceptions when properly noted should be presented afterward to the court in
a bill of exceptions in a summary manner, showing each ruling distinctly by
itself.
Where, instead of each exception being presented separately, the whole record
is sent up with the statement that the plaintiff excepts to all the rulings, such
exceptions will not be considered.
Exceptions.

Practice.

ON MOTION AND EXCEPTIONS.
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This was a real action in which the jury returned a verdict
for the defendants. The plaintiff filed a general motion for a
new trial and a bill of exceptions.
The view taken by the court renders any further report of
the case and the arguments of counsel uirnecessary.

Geo. D. Ayers and George B. Sawyer, for plaintiff.
Frank and Larrabee, Geo. B. I1enniston, with them, for
defendants.
SITTING :

PETERS'

WHITEHOUSE,

J.

C. J.'

w ALTON'

EMERY'

HASKELL,

JJ.

This is a real action coming before the law court
on motion and exceptions.
I. Motion. The only issue for the jury under the rulings of
the judge, was whether the plaintiff's gruntors had occupied the
demanded premises openly, notoriously, continuously, exclusively and adversely for at least twenty years. The plaintiff
had the affirmative of this issue and we think he failed to
maintain it.
II. Exceptions. The bill of exceptions is in the following
. general terms: "In the course of the trial sundry evidence
offered in behalf of the plaintiff was excluded by the court;
and other evidence offered in behalf of the defendants was
admitted against the plaintiff's objections; as will fully appear
by the report of the evidence, which goes forwar(l as a part_ of
the bill of exceptions as well as under the plaintiff's motion for
a new trial. Said motion was seasonably filed and made part
of the case. Plaintiff's counsel requested certain instructions
to be given which were refused, and which, together with the
entire charge, make part of this case. The parts of the charge
which are specificnlly excepted to, as well as the rulings on the
admission of evidence excepted to, are printed in italics.
"To the several rulings in the exclusion and admission of eviclence, and to the several instructions to the jury as indicated
above and to the refusals to instruct, the plaintiff excepts, and
prays that his exceptions may be allowed."
EMERY,
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By such a bill of exceptions the plaintiff does not separately
present each issue of law in that clear, distinct. summary manner required by the statute. Instead of separating the various
rulings, and presenting each by itself clearly and comprehensively, so that each may he understandingly considerecl and
determined, he presents all or nearly all the rulings indiscriminately and in a confused mass, thus throwing upon the court a
great and unnecessary labor of research and analysis.
This court has often expressed its disapproval of this form of
bills of exceptions and declared that it was not bound to consider
exceptions presented in this manner. State v. Reed, 62 Maine,
135; Bmdstreet v. Bradstreet, G4 Maine, 204; Webber v.
Dunn, 71 Maine, 331. In other unreported cases the court has
refused to consider them at all. We find, hmvever, that the
disapproved and erroneous practice is still continued to some
extent, and, inasmuch as after examination we are satisfied these
exceptions could not be sustained, we think we should take this
occasion to authoritatively declare that the court not only need
not, but hereafter will not, unless in exceptional cases, consider
exceptions presented in this objectionable mode.
A brief review of the origin and nature of bills of exceptions,
will fully justify the enunciation of this rule.
Bills of exceptions have their origin in the statute of W et:1tminster, 2 ( 13 Ed. 1, c. 31). Before that statute, the only remedy for
the correction of the error::;. of justices presiding at nisi p1'ius
terms, was the writ of error. That ,vrit, however, only reached
the errors apparent upon the judgment roll, and hence did not
remedy errors made by the justices in their various rulings upon
the evidence and in their instructions to the jury. This defect
of remedy was sought to be removed in the statute named, by
supplementing the record to be sent up on writ of error. The
Statute provided that a party dissatisfied with any such ruling
during the trial of a cause might ti write the excr,ption" thereto,
and tender the written statement to the judge to he sealed by him
'' for a testimony." This written statement thus sealed became
known in practice as a bill of exceptions.
This bill of exceptions, however, was not alone sufficient to,
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procure a review of the rulings excepted to. If the excepting
party did not sue out a writ of error, he waived his exceptions.
If he did sue out the writ, the bill of exceptions was appended
to the judgment roll, and sent along with the writ of error and
the record, into the court of review. This was the old English
practfoe (Tidd\; Pr. 786), and substantially the same course of
proceedings is still pursued in the Federal Courts of this country.
In strictness, the exception was to be written out and sealed
during the trial and at the time the point was raised and ruled
upon, and this seems to have been the earlier practice under the
statute. Davies v. Lowndes, 1 M. & G. 473, (33 E. C. L.
53G) Tidd's Pr. 788. Thi:::; strietness was later relaxed, and
parties were permitted to draw up and present the formal bill
of exceptions after the trial as now ; but still, according to
Tidd, ~~ The substance must be reduced to writing while the
thing i8 transacting, because it is to become a record." According to Archbold, the party excepting should state that he
excepts and the point upon which he excepts, and then a
memorandum should he made at the time by the parties and the
judge.
The bill of exceptions could be drawn up. in form
afterward. In the Federal Courts, the formal bill of exceptions
may in practice be prepared after the trial, hut in theory each
exception is made and stated at the time of the ruling. The
later draft is made in a measure nunc pm tune. The bill of
exceptions should purport u pcm its face to be the same as if
actually reduced to writing during the trial. It should at least
state that the exception wa:::; taken at the time of the ruling and
before the jury left the bar of the court. Walton v. U. S. 9
·wheat. G51; Slzeppanl v. Wil.son, G How. 2G0; Phelps v.
J.1fayer, 15 How. lGO; Railway Oo. v. Heck, 102 U. S. 120.
In the English and American practice, under the Statute of
W'" estminster allowing exceptions, it has been uniformly held
that, to obtain the benefit of the statute, and the allowance of
the exceptions, the party desiring to except should raise each
point distinctly by itself for the consideration of the judge, and
should apprise the judge and the opposite party of his claims
and positions in presenting it. If he objects to any evidence
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offered by the other party, he should at the time state briefly
and distinctly upon what grounds he places his objeetion. If
he offers evidence which is objected to, and urges its admission,
he should state as briefly and distinctly, upon what rule or
principle he relies for its admissibility.
In the matter of
instructions to the jury, he should clearly ask what rule he
desires to be given, and clearly indicate to what rulings he
objects, before the jury are sent out with the case. When the
points thm, relied upon by either party are thus clearly presented
to the judge, and made known to the other side, the judge is
less likely to err, and may be able to correct errors already
made; or the opposite party may ·waive, some, or all the points,
and assent to an adverse ruling upon them. This course greatly
lessens the chances of mis-trials, and subserves those most
desirable qualities, promptness and accuracy in the administration
of justice.
The United States Supreme Court holds counsel fully up to
the above standard of practice. It will not consider exceptions
unless they are taken and presented in accordance with the strict
rule above stated. Scott v. Lloyd, 9 Pet. 442; Carnden v.
Doremus, 3 How. 515; U. S. v. Breitlin_q. 20 How. 252; U.
S. v . ..,_7lfcMastei's, 4 Wall. 680; Colunibia Ins. Co. v. Law'l'ence, 2 Pet. 25; U. S. v. Ca'l'ey, 110 U. S. 51; Pacific Co.
v. 1-lfalin, 132 U. S. 531; Dist. of Col. v. Woodbul'y, 13fl,
u. s. 450.
In Maine, the writ of error is dispensed with. It is not necessary to send up the fu]l record of the case with a bill of exceptions appended, in order to obtain a review of one or more
rulings of the presiding justice. A shorter procedure has been
devised, R. S., c. 77, § 51 (based on the Massachusetts statute
of 1804). The bill of exceptions alone is sent direct to the
court of review, and judgment is stayed in the trial court until
the exceptions are determined. The statute, however, which
authorizes this direct course, evidently contemplates that the
exceptions shall be stated separately, pointedly, concisely. It
requires that they shall be presented, ''inn summary manner,"
that is, within a narrow compass. There is. nothing in the
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statute indicating that the exceptions may be more indeterminate in their nature, or more loosely written in form, than under
the orignal statute of vVestminster. On the other hand, the
Maine statute seems to contemplate that the exceptions to each
ruling shall be written specifically, though the various exceptions
may be combined in one bill. The language is, that "a party
aggrieved by any opinion may present written exceptions."
The spirit of the statute, is that the procedure in trials shall be
directed to a speedy, as well as a correct determination of the
litigation; that all objections shall be seasonably and clearly
made, and all exceptions plainly stated and noted while, "the
thing is being transacted;" while steps may be retraced, and
errors may be corrected.
The decisions of this court have not authorized any looser
practice in the taking and writing exceptions. Objections to
offered evidence must be specific. The precise grounds upon
which they are made must be stated. The legal issue must be
clearly presented. The exceptions of the ruling must be reserved and noted at the time. Comstock v. Sm,ith, 23 Maine,
202; Lee v. Oppenheimer, 34 Maine, 181; White v. Chadbourne, 41 Maine, 14H; Staples v. Wellington, 58 Maine, 453;
State v. Bowe, 61 Maine, 171; Harriman v. Sanger, 67 Maine,
442; State v. Sava,qe, 69 Maine, 112; I-Iunter·v. Randall, Id.
183 ; Rug,qles v. Coffin, 70 Maine, 468. Exceptions to the
whole charge are ineffectual. Exceptions can only be made to
single, propositions of law laid down in the charge. Requests
for instruc~ions should be single, and each request confined to a
single proposition. Exceptions must be reserved before the
cause is finally committed to the jury. The eighteenth rule of
court is merely an aflinnance, or revival, of a long pre-existing
rule of practice. Bradstreet v. Bradstreet, 64 Maine, 204;
Mcinto.-;h v. Bartlett, 67 Maine, 130; Bacheller v. Pinklzarn,
68 Maine, 253 ; State v. Pike, 65 Maine, 111 ; Grosby v. M.
O. R. R. 69 Maine, 418; Bmckett v. Brewer, 71 Maine, 478.
There is nothing harsh in these rules. They can be easily
conformed to, without embarrassment or annoyance. Counsel
should al ways b.e willing to state his positions an<l contentions
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so clearly, that the judge, or the opposite counsel, may easily
understand them. When the ruling is adverse. a simple request
from the counsel that the point he reserved will be sufficient to
note the exceptions. Exceptions to instructions given, or
instructions refused, can always be quietly noted at the judge's
desk in the presence of the opposite counsel, without embarrassing the excepting party's standing with the jury. By this
course, inadvertent errors can be easily corrected, or the opposite counsel may waive a ruling in his favor rather than risk
exceptions. vVhile this course may sometimes destroy the
schemes of artful counsel for a new trial, when he finds the
evidence agaim,t him, it leads direct to the speedy and just conclusion of the litigation.
Recurring now to the hill of exceptions in this case, it must be
evident, that the exceptions were not properly taken or presented under either statute. As to the rulings upon the admissibility of evidence, the stenographer's entire and lengthy report
of the trial is presented to us, and we are asked to search through
the whole mass for the numerous and various rulings made.
The entire charge is also reported, and we are expected to
explore that for italicised clauses and sentences. It does not
appear in the bill that any exception was seasonably taken, or
that the judge or opposing counsel had any notice of a desire
to except. So far as the bill shows, the plaintiff acquiesced in
each ruling as it was made, and did not bethink himself of exceptions until after the verdict was against him. He should not
now he allowed to overturn the trial and its results, for possible
errors which might have been ttvoided by seasonable exceptions.
Hii:! bill of exceptions should be dismissed.
In this particular case, in order not to take the parties by
surprise, we have patiently gone over the whole record and the
numerous rulings, and do not find that the plaintiff was prejudiced by any of them, even if he had seasonably and properly
excepted. Hereafter, however, exceptions must be seasonably
and properly taken, and be presented in the summary manner
required by the statute, or they will be dismissed without further
consideration.

Motion overruled.

Bill of exceptions dismissed.
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ENOCH

0.

GnEENLEAF

vs.

GEORGE GnouNDER.

Franklin. Opinion March 15, 1894.
Mortgage, for support.

Srr,le of rnortgagor's interest.

Possesston.

A mortgagor's interest in real estate may be seized and sold on an execution

against him. But when the mortgage is given to secure the support of the
mortgagee and his wife during life, and the support is to be furnished by the
mortgagor on the premises mortgaged, the purchaser's right to the possession is postponed till the condition has been performed or otherwise extinguished.

ON REPOI{T.
This was an action of forcible entry and detainer tried in the
Municipal Court of the town of Farmington, Franklin County.
Judgment was rendered for the plaintiff, and the defendant
appealed to this court sitting at ni8i prius.
The facts appear in the opinion.
0. E. G1·eenleaf and J. C. Holman, for plaintiff.
Only question is one of title. Abbott v. Norton, 53 Maine,
158. Plaintiff has a right to immediate possession. Dyer v.
Cllick, 52 Maine, 350.
It is not necessary that the defendnnt be a tenant; it is sufficient if he be a disseizor. BalceJ' v. Cooper, !>7 Maine, 388.
Forcible entry may be maintained against a disseizor who has
not acquired any claim by possession and improvement. R. S.,
c. 94, § 1. No such claim is here made by the defendant.
vVhen real estate is legally levied upon, the creditor may maintain forcible entry and detainer against the debtor if he continue
in possession without the creditor's consent. Baker v. Cooper,
supra.
Forcible entry and detainer heing now chiefly a statutory
provision, the plaintiff submits that the provisions of the statutes
have been met and fulfillerl; and the plaintiff is entitled to
judgment against the defendant, as whatever rights or privileges
he may have had were put·chased by the plaintiff at the sheriff's
sale, and conveyed to him by sheriff's deed.
H. L. Whitcornb, for defendant.
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SITTING: PETERS, C. J., WALTON, EMERY, FOSTER, HASKELL,
vVmTEHousE, J.J.

vV ALTON, J. This is an action of forcible entry and detainer
to obtain the possession of a farm. It is defended upon the
ground that the character of the plaintiff's title is such that he
is not yet entitled to the possession. The facts are these:
Benjamin Lowell was formerly the owner of the farm. It was
his homestead. In 1887, November 19, he conveyed the farm
to the defendant, taking back a mortgage to secure a bond for
his and his wife's support during life. The support was to
be furnished by the defendant on the f:um conveyed to him.
In 1891, October 19, the defendant's interest in the farm wa8
sold on an execution against him, and the plaintiff purchased it.
Mr. Lowell is dead, but his wife survives and is being supported
by the defendant on the farm in question.
The defendant contends that his obligation to support Mrs.
Lowell is personal; that it cannot be assigned to another; that
it obliges him to support her on the form conveyed to him by
her husband; and that while this obligation is resting upon him,
he cannot be ousted or evicted, and Mrs. Lowell's as well us his
own home be thus broken up.
We think the defendant's contention is sound. "Te regard
it as settled law that, when one conveys bis homestead upon
the condition that he and his wife shall continue to have a home
upon it; and be there supported by the grantee, and the obligation of the grantee to thus support them is secured by a
contemporaneous mortgage upon the premises, the character of
the grantee's possession is more like that of a servant than an
owner, and he cannot be ousted or evicted by a purchase of bis
title, without the consent of the persons entitled to such support. The possession ii-; more· theirs than his, and without their
com;ent, neither he nor they can be ousted or evicted. B1·yant
v. Er.'!kine, 55 Maine, 153, and cases there cited. The mortgagor's interest may be sold, ( Bodwell Granite Co. v. Lane,
83 Maine, 168,) but the purchaser's right of possession must
he postponed till the mortgagee's rights are extinguished.
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This conclusion is not in conflict with the decision in WUson
v. Wilson, 38 Maine, 18. In that case, neither the person by
whom nor the place at which the support was to he furnished
was mentione<l in the agreement. In this case, both are mentioned and stipulated for. This latter fact is the foundation on
which our decision rests.
Judgment for defendant.

JAMES

GEORGE

Somerset.

F. CONNOR, and others,
vs.
N. PusHOR, and others.
Opinion March 17, 1894.

Real Action. Lost Deed. Evidence.
It is competent for the defendant in a real action to disprove the plaintiff's
seizin by oral evidence of a lost deed. But when there is no record of such
a deed, the oral evidence of its existence, and of its contents, should be full
clear, strong and thoroughly convincing. In other words, it should be
plenary.
ON MOTION AND EXCEPTIONS.

This was a real action to recover possession of a small piece
of land situate in Pittsfield village, in the County of Somerset.
Plea, the general issue. During the progress of the trial the
defendants introduced evidence tending to prove the loss of an
unrecorded deed from Hiram B. Connor to Thomas McCausland
of the piece of land in controversy, also a deed of release with
a personal covenant of warranty from McCausland to 1Iarriet
Chase. It did not appear, however, that Harriet Chase ever had
possession of the premises. The plaintiffs claimed title to said
land as heirs of said Hirnm B. Connor.
The justice presiding instructed the jury among other things
as follows:
'' When parties seek to supply the place of a lost deed, in
view, as I say, of the importance of having a degree of certainty
and stability in titles to real estate, the evidence to satis(y you
that there has been a deed and that it has been lost should be
clear and convincing, and as to the character of the instrument
it should be clear and convincing. There should be evidence,
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in other words, that should give you a clear preponderance in
favor of that proposition that there has been a deed and that it
has been lost ; and the contents of that deed should be given to
thut degree of satisfaction that you feel that there rn:u.,;;t have been
a conveyance of real estate. I do not mean to say, of course,
that there is any different burden of proof on this proposition
than in any other class of civil investigations. It is a preponderance of all the evidence in the case. But the evidence I say
should be clear and satisfactory within the limits of preponderance
of evidence.
"Though he [Thomas. McCausland,] undertook to warrant
against all persons whatsoever, not only against any one under
him, hut against all persons whatsoever, yet, ns I say, notwithstanding the clause bf warranty in that form, it is not necessarily
any evidence that Thomas McCausland had received a deed from
Hiram B. Connor. . . . If you find that there was such a rleed,
and it is claimed that if you find the testimony of Franklin
McCausland to be true at all in relation to it, you ought to find
there was a regular deed and sufficient to pass the title -if you
find there was such a deed, which passed the title to this parcel
of land to Thomas McCausland, then of course it did pass out
of Hiram B. Connor at that time before his decease; and unless
he was afterwards reinvested with the title to that quarter of an
acre of land, these heirs would not inherit from him, as I have
already said; and they would have no title, unless they acquired
it under the laws relating to title by possession, and I do not
understand that to be insisted upon by counsel for plaintiffs if
there ,vas no record title in them. If it did not, if there was
no such deed, if you do not find the evidence satisfactory,
sufficient, clear and convincing, either that there was a deed and
that it has been lost, or not satisfied that it described this property, then, of course, so far as this property is concerned the.
title remained in Hiram B. Connor."
The jury returned a verdict for the plaintiffs, and the defendants
took exceptions.

J. W. J.lfanson, for plaintiffs.
Mel'rill and GmDer, for defendants.
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SITTING: PETERS, C. J., WALTON, EMERY, FosTim, HASKELL,

JJ.
WALTON, J. This is a real action to determine the title to a
small piece of land ( about one fourth of an acre) lying on the
easterly bank of the Sebasticook river in the town of Pittsfield.
The decision of the cause ultimately turned upon an alleged want
of title in the plaintiffs. At first the defendants undertook to set up
a title in themselves by adverse possession: but the evidence was
too weak, and this ground of defense was abandoned. The defendants then undertook to show a want of title in the plaintiffs.
The plaintiff...,, as the heirs-at-law of their father (H. B. Connor)
had a record title extending back to 1835. But the defendants
claimed that sometime during the year 1835, H. B. Connor
conveyed the demanded premises to one Thomas McCausland,
and that McCausland conveyed them to a Mrs. Chase. No deed
from Connor to McCausland was produced, and no such deed
had ever been recorded; and, so far as nppeared, neither Mrs.
Chase, nor any one claiming under her, had ever taken possession of the lan<l or claimed to own it. But the defendants
insisted that a deed from Connor to McCausland had once
existed and that it had been destroyed in 1871 or 1872, by a
fire which burned McCausland's house; and they undertook to
prove by oral evidence the existence of the deed, and its loss,
and its contents. But the evidence was weak and the jury
returned a verdict in favor of the plaintiffs. The defendants
move to have the verdict set aside as against evidence. vV e do
not think the motion can be sustained. "\Ve have examined the
evidence with care, and we are by no means satisfied that the
verdict is wrong.
The defendants urge that the jury were misdirected with
regard to the amount of evidence necessary to establh,h the
existence and contents of a lost and unrecorded deed. vYe
think not. True, they were instructed that the evidence should
he clear, convincing and satisfactory.
But we think this
instruction was correct. The pluintifl's had an unbroken record
title extending hack for over half a century; and the presumption in favor of record titles is so strong that it requires strong,
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clear and convincing proof to overcome it. This requirement
does not militate against the rule that in civil suits a preponderance
of evi<lence is all that is necessary. When an attempt is made
to batter down recorded deeds by oral evidence of non-existing
and unrecorded deeds, the oral evidence must he clear and
strong, satisfactory and convincing, or it will not preponderate.
It must be" plenary." So held in .1.Wo8e8 v. J.1/orse, 74 Maine, 4 72.
The rule is the same when the deed is claimed to he inaccurate.
The error must he established by proof that is plenary. Parlin
v. 8niall, 68 Maine, 289.
In the case last cited the court say that a deed, which can be
seen and read. is a wall of evidence against oral assaults ; and
can not be ha,ttered down by such assaults, unless the evidence
is clear and strong, satisfactory and convincing. And, surely,
duly recorded deeds, which have remained unchallenged for
more than half a century, are entitled to an equal degree of
protection. We think the ruling was none too strong .
.11/otion and exception8 overruled.

GEORGE

TOLMAN, Assignee, in equity,
vs.
CORA A. w ARD.

Cumberland.

Opinion March 15, 1894.

Deed. Fraudulent Conveyance. Consideration. .1.lfarriage.
It is settled law in this State, as well as elsewhere, that marriage is a good
consideration for a conveyance or real estate.
An intended fraud by the grantor upon his creditors will not avoid the deed if
the grantee was innocent.
Marriage may be given in evidence as the consideration of a deed expressed
to be for a money consideration only.
C:-oodspeed v. Fuller, 46 Maine, 141, affirmed.

ON REPORT.
Bill in equity, brought in this court, for Cumberland County,
by an assignee in insolvency. to set aside a eo1weyance of real
estate in Brooklyn, N. Y., made to the debtor's wife, before
marriage, and alleged to have been made in fraud of creditors.
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It appears from the pleadings in the case that the deed in
question given by the debtor, Ward, i:5 dated February 1, 1889,
the consideration expressed therein being four hundred and fifty
dollars, and was recorded August 22, 1889. The insolvent and
the defendant were married May 30, 1889. He began to purchase goods of the plaintiff's firm as early as February 1, 1889,
and filed his petition in insolvency June 20, 1890, when he was
indebted to said firm to the amount of $3,472.95.
The case was heard on bill, answer and testimony.
II. and W. J. Knowlton, for plaintiff.
Marriage cannot be given in evidence as the consideration
of a deed of ba_rgain and sale expressed to be for a money consideration only. Bf.Us v. The Union Bank of 11faryland, l
Harris & Gill, (Md.) 17 5, and the cases there cited.
No additional consideration can he proved repugnant to the
one mentioned in the deed. Smith v. Davis, 49 Md. 472.
A voluntary settlement hy a man who is indebted, is fraudulent and void, if the debts existing at the time of the conveyance
are only paid by contracting other obligations which finally
result in insolvency. Antrim v. Kelly, 4 B. Reg. 189.
A voluntary conveyance made by a person who is indebted is
prima facie, fraudulent, and the burden is on the grantee to
show that the debtor had abundant means, besides the property
conveyed to pay all his debts. Pratt v. Curtis, 6 B. R. 139.
·where the deed i;; kept from the records, and t.he debtor appears
to be the owner and obtains credit upon the faith of the property, a voluntary conveyance is void as to suhsequent creditors.
In re Rain.~Jord, ,:, 13. R. 381.

E. W. Wltitehouse, for defendant.
S1TTrna: PETERs,
vVmTEnousE, JJ.

c. J., vVALToN, El\'rnRY,FosTJ<1R, HAsI{ELL,

WALTON, J. This is a suit in equity. The plaintiff is assignee
of Stephen C. !J. Ward, an insolvent debtor. The plaintiff
avers that, February 1, 1889, the insolvent conveyed a parcel
of real estate to Cora A. Brown, and that the conveyance was
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made without consideration, and for the purpose of putting the
property beyond the reach of creditors; and he prays that the
conveyance may he decreed void. and that the grantee may b~
ordered to convey her interest in the premises to him, as
assignee.
There would be no doubt of the power of the court to make
the decree prayed for if these allegations were proved. But we
do not think that either of them is proved. The proof is that
the conveyance in question was made in consideration of a
contemplated marriage between the grantee and the grantor;
and marriage has always been held to be one of the highest and
one of the most valuable considerations known to the law.
In Smith v. Allen, 5 Allen (Mass.), 454, the court held that
a promise of marriage, made in good faith by a woman, to one
who had conveyed to her a parcel of real estate for the purpose
of persuading her to marry him, was a sufficient consideration
to sustain the conveyance against the grantor's creditors,
although the death of the grnntor prevented the marriage from
being consummated.
And in Gibson, v. Bennett, 79 :fy:[aine, 302, where a creditor
had levied upon land as the property of the husband, and it was
proved that the land had been conveyed to the wife by the husband, before their marriage, and in consideration of her promise to marry him, the court held that the levy could not be
sustained. '' It is clear," said Mr. Justice EMERY, '' that, upon
such a state of facts, no creditor of the husband can take the
land by a subsequent attachment and levy. Marriage is a
valuable consideration for a deed, and if the marriage afterward
take place, the deed is valid so far as the consideration is concerned. Any fraud intended by the grant.or upon his creditors
would not avoid the deed, if the grantee was innocent."
And in Prewit v. Wilson, 103 U. S. 22, the court held that
an antenuptial settlement of lands, though made by the intended
husband with the design of defrauding his creditors, will not
be set aside except upon the clearest proof that the intended
wife participated in the fraud. There is no such proof in the
present case.
VOL, LXXXVI.
19
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But the point is made by the learned counsel for the plaintiff
that marriage can not he given in evidence as the consideration
of a deed expressed to be for a money consideration only; and.
in support of the proposition, they cite Betts v. Union Bank,
1 Harris and Gill, (Md.) 17 5.
The court did so hold in that case. But the decision does
not rest on the consideration of marriage alone. It applies to
all considerations in conflict with the one expressed in the deed.
And there are other decisions in which the doctrine is maintained that the expressed consideration in a deed can not be
varied or contradicted by oral evidence. But in this State, and
in most of the states, the law is otherwise.
In Goodspeed v. Fuller, 46 Maine, 141, this court held that
the only effect of the consideration clause in a deed is to estop
the grantor from alleging that it was executed without consideration, and to prevent a resulting trust in the grantor; and
that, for every other purpose, the consideration may be varied
or explained by parol proof; and in the opinion of the court,
by Mr. ,Justice APPLETON, a great many authorities are cited showing how extensively the doctrine has been adopted, and the
great variety of cases in which it has been applied ; and, at the
present day, we apprehend that there are but few if any courts
that hold to a different doctrine. See note to 11£cOrea v. Pw·mort, 30 Am. Dec. 103 (16 Wend. 460), and the authorities
there cited.
Our conclusion is that the present suit must fail for want of
proof. The proof fails to show that the conveyance to the
defendant was made without consideration, or that the grantee
knew of or participated in any fraudulent purpose of her then
intended husband to place the property beyond the reach of his
creditors. In fact, the evidence is very weak of the existence
of such a purpose on his part.
Bill di1:miissed, witlt cor,;ts.
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INHABITANTS OF HARRISON VS. PORTLAND.
SAME

Cumberland.

vs.

LEWISTON.

Opinion March 19, 1894.

Pauper, non compos mentis. R. S., c. 24, § 1, cl. II.
By H. S., c. 24, § 1, cl. II, . legitimate children have the settlement of their·
father if he has any in the state; if he bas not, they have the settlement
of their mother within it; but they do not have the settlement of either,.
acquired after they are of age and have capacity to acquire one.
A daughter, non compos mentis, not residing with her father, nor supportedl
by him, does not follow a new settlement acquired by him after she becomes:
of age.
Held, upon the facts in this case, that the daughter when she became ofage,acquired a settlement through her father in Portland; and that never having
resided in any other place for a sufficient length of time to acquire a. settle-.
ment elsewhere, her settlement remains in Portland, although her father has,
since acquired a settlement in Lewiston.
ON REPORT.

These were actions of assumpsit to recover supplies, furnished
by the plaintiff town to Emma E. Smith, and was tried in the•
Superior Court. for the County of Cumberfand. After the·
testimony was taken out, the t\,vo cases were reported togetherto this court for decision upon such portions of the evidence as,
were admissible.
The parties agreed that the pauper had a derivative settlementthrough her father in Portland, when she became of age ; and'
that she never acquired in her own right a settlement by subsequent nisidence in any one town for five consecutive yenrs ;. so
that she had only a derivative settlement from her father,
whatever that might be.
The facts appear in the opinion.

A. H. Walker, for plaintiff.
.F'. A. Morey, city solicitor, for Lewiston.
Seth L. La'rrabee, city solicitor, for Portland.
If the pauper was not of sound mind or was insane from the
time she attained her majority to and at the time in question,
her settlement would follow that of her father wherever that
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might be. Strong v. Farniington, 74 Maine, 46; Islesborough
v. Lincolnville, 76 Maine, 572; Winterport v. Newburgh, 78
Maine, 136; Upton v. Northbridge, 15 Mass. 237; Taunton v.
Middleborough, 12 Met. 37. She was insane before she became
of age. Her mind was enfeebled and weakened by each of
seven succeeding attacks of violent mania. Her condition has
not improved from the time of her first commitment to the
hos pita 1. She has grown gradually and constantly more and
more unsound in mind. She has been under the constant care
and supervision of her father. Her father has acquired and has
a legal settlement in Lewiston. Her settlement follows that of
her father and is in Lewiston. She has no legal settlement
in Portland.
SITTING: PETERS, C. J., WALTON, EMERY, FosTER,HAsKELL,
vVmTEHOUSE, JJ.
\VALTON, J. Two pauper suits included in one report. The
question is whether the settlement of Emma E. Smith, an insane
pauper, is in Portland or Lewiston.
~,,. e think it is in Portland. Her father's settlement was
there when she arrived of age, and the evidence fails to show
that she has since acquired one elsewhere. It is true that her
father has since acquired a settlement in Lewiston. And it is
true that a non compos nientis daughter, who continues to reside
with her father, and to be supported by him, will follow his
settlement, notwithstanding she is more than twenty-one years
of age. But Emma has not continued to reside with her father
since she arrived of age, nor has she been supported by him.
Her mother died before she arrived of age, and her father married again; and Emma, with her father's consent, went to live
with her brother in Massachusetts. Her brother kept a store
in Natick, and was postmaster; and Emma assisted him some
in the store, and acted as delivery clerk in the post-office, und
assisted his wife some in the house. She was there when she
arrived of age. And never since that time has her father's
home been her home. At one time, she and a younger brother
established a home for themselves, and her father left his wife
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and went and staid with them a short time. But the evidence
fails to show that his home has ever been her home since she
arrived of age. Nor has he contributed nnything toward her
support. She at one time borrowed five dollars of him, but she
afterwards paid him. She has heen subject to attacks of insanity, and has been sent seven times to the Insane Hospital at
Augusta. But there is no proof that her father ever contributed
a dollar towards her support, either there or elsewhere. These
attacks of insanity have not lasted for a very great length of
time ; and for at least nine of the twelve years following the
time when she became of age, she has been a bright, active, and
capable woman, and has supported herself by her own labor.
During her lucid intervals no one has exercised any control
over her. She has selected her own employments and established her own homes. And never having resided in any one
place for a sufficient length of time to acquire a settlement
there. we think it is plain that her settlement continues to be
in Portland, where her father's settlement was when she arrived
of age. R. S., c. 24, § 1, cl. II; Co1'inth v. Bradley, 51
Maine, 540.
In Harrison v. Portland,
Judgment for plaintiff.
In I-Iarrison v. Lewiston,
Judgment for defendant.

STATE V,<;, MAINE CENTRAL RAILROAD COMPANY.

Androscoggin.

Opinion March 19, 1894.

Exceptions by Staie. Evidence. Jury. Negligence.
An indictment against a railroad company for negligently causing the death
of a person is essentially a civil suit, and is governed by the same rules of
law as other civil snits.
In such case the right to except to erroneous rulings of the presiding justice
is open to both parties to the same extent as in other civil suits.
In the trial of such a cause, it is not error for the presiding justice to
instruct the jury that, in determining what was the real cause of the accident,
they may call to their aid their general knowledge and experience of the
characteristics and habits of horses and their liability to become frightened
by locomotive engines and moving trains of cars, and that collisions at high-way crossings are often caused thereby.

ON

EXCEPTION s.
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The case is stated in the opinion.

Henry W. Oakes, County Attorney, and Frank L. Noble,
for State.
The case is a civil one in procedure. and exceptions are
open to the State in behalf of the real plaintiff, the heir of the
deceased.
Those portions of the judge's charge excepted to are open to
a double construction, which would authorize the jury to act
upon evidence not presented upon the witness stand, in determining the material issue.
Counsel cited: State v. G. T. R. R. Go. 58 Maine, 176;
State v. Same, GO Maine, 181; State v. M. G. R. R. Go. 77
Maine, 244; State v. E. & N. A. R. R. Go. 67 Maine, 479;
3 Bl. Com. 374; Sclnnidt v. Ins. Go. l Gray, 535-6; 1 Stark.
Ev. 449; Parks v. Boston, 15 Pick. 209; Patterson v. Boston,
20 Pick. l(;H; JJfw·dock v. Smnner, 22 Pick. 156; Douglass v.
Trask, 77 Maine. 35 ; State v. Bartlett, 4 7 Maine, 3~15 ; Page
v. Alexander, 84 Maine, 63; Ottawa Gas Light Go. v. Graham,
28 Ills. 73 ( 81 Am. Dec. 263).
Wallace H. White, and Seth M. Garter, for defendant.
SITTING: PETERS,
VVHITEHOUSE,

C. J., WALTON,

EMERY, FOSTER, HASl{ELL,

JJ.

WALTON, J.
This is an indictment against the Maine Central
Railroad Company for negligently causing the death of a person.
It appears that Miss Merrow, - a young woman about twentyfive years old, - wa~ traveling alone with a young horse towards
the railroad, and, as she approached the crossing, from some
cause, the horse commenced to run; that in spite of her efforts
and the efforts of the flagman, the horse ran against a passing
train, and Miss Merrow was killed. The case has been tried
and a verdict returned in favor of the railroad company; and
the case is before the law court on exceptions by the State.
The fir.st question is whether exceptions will lie in behalf of
the State in such a case. We think the question must be
answered in the affirmative. It is true that in criminal prosecu-
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tions, - prosecutions strictly criminal, - exceptions do not lie
in behalfof the State. But it has been held that prosecutions like
this are criminal in form only, - that they are essentially civil
suits, - and must be governed by the rules of law applicable to
civil suits. State v. Railroad, 77 Maine, 244. Such being the
settle<l law in this State, we fail to see any rea~on why the right
to except should not be open to both partie1:, as in other civil
suits. We think it should. We will assume, therefore, that
the exceptions are properly before us and proceed to examine
them upon their merits.
It is claimed that the presiding justice erred in his charge to
the jury ; that he authorized them to find facts as to the existence
of which no evidence was offered. The portions of the charge
complained of are as follows :
~~Now, applying your memory and jU<lgment to all the evidence
in the case, what was the real cause of the accident resulting in
the death of :Miss Merrow? You have a right to apply your
observation, your general knowledge of matters of this kind,
in ascertaining what it was. . . . If any omission of duty on
the part of the railroad company or its employees frightened
the hor:;e, so that he became uncontrollable, that might be a
ground of action. It is for yon to determine ·whether it was so.
In your common observation, it may be that you have observed
sometimes that when you are driving a horse ordinarily kind
and manageable, in the vicinity of a railroad, while you hear no
noise of an approaching train, the horse does hear it, with its
keen instinct, and springs into a faster speed at once, and you
may wonder why it is, until in a moment you hear the $Otrnd
also. And you may have observed that a horse is anxious,
approaching a railroad-crossing, to spring into speed and get
across as soon as possible. If that is the case, and resu]ts from
the character of the horse, and is not caused by any means of
fright resulting from the wrongful act of the rnilroad company
or its servants, then that does not lay a foundation for an uetion.
It is only when the negligence of the company causes the death,
and the party killed was in the exercise of due care, at the
immediate time and occasion."
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It is claimed that these instructions authorized the jury, in
determining whether the fright of the horse was the result of
the character of the horse or the negligent act of the railroad
company, to inquire into and find facts as to the existence of
which not a .~cintilla of evidence was offered; that it permitted
them to apply their common observation and per"sonal knowledge
in determining the existence of a fact vital to the case, and it is
insisted that in these particulars the instructions were erroneous.
The instructions undoubtedly authorized the jury to take
notice of one of the characteristics of all horses, - namely,
their liability to take fright and run away, - and that, in this
particular, they might act upon their common observation and
general knowledge of horses. In this assumption, the plaintiff's
counsel are undoubtedly right. But, was this erroneous? There
are many things of which judges and jurors are allowed to take
notice without any other proof than their own observation and
experience. Are not the habits and general characteristics of
our domestie animals among this number? "½re think so.
'' What is notorious needs no proof." ( State v. Intoxicating
Liquon.;, 73 Maine, 279.) It is not always easy to determine
whether or not a given fact has become sufficiently notorious to
he taken judicial notice of without proof. If it has, then jurors
may act upon it without proof. If it has not, then they can
not be allowed to act upon it without proof, although the fact
may he known to one or more of the panel. The rule of law is
plain enough. The lawyers employed in this case do not seem
to differ about it. They cite and rely upon the same authorities.
The difficulty is in its application. There are many facts in
relation to electricity and its uses that to-day are known to
almost every school boy, which, a few years ago, were known
only to a few. To-day, they may he taken judicial notice of.
Then, they could not. Exactly when the transition took place,
it might he difficult to say. But it seems to us that, at this day
the fact that horses are liable to be frightened by locomotive
engines and moving trains of cars, and that collisions at highway crossings are often caused thereby, are facts sufficiently
notorious to he taken judicinl notice of, and that it can not be
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error, in the trial of a cause for an injury so received, to instruct
the jury that, in weighing the evidence and determining what
was the real cause of the accident, they may call to their aid
their observation and general knowledge of such matters. Not,
of course, any knowledge they may have of that particular
accident. But their general knowledge of the character and
habits of horses, and how such accidents are liable to be produced. And as the instructions excepted to went ho furt~er
than that, we think the entry must be,
Exception8 ove1Tuled.

INHABITANTS OF EMBDEN

Somerset.

vs.

SAMUEL BUNKER.

Opinion March 19, 1894.

Taxes. Town Officers. Promissory Notes.
A promissory note given to and accepted by a town treasurer in payment of
a tax is without consideration and not collectible.
Such a transaction is illegal and void; it does not discharge the tax, and the
note has no valid consideration to support it.

ON REPORT.
This was an action upon a promissory note as follows :
~~Embden, ,July 2nd, 1891.
1
~ Thirty days after date, for value received, I promise to pay
the town of Embden, or order, one hundred and eighty dollars
and 70-100, interest after.
Samuel Bunker."
The defendant is a resident of the town of Anson, owning real
estate in the town of Embden.
The note in suit was given by the defendant to the treasurer
of the town of Embden to pay taxes assessed upon his real estate
as a non-resident owner. The taxes, upon the receipt of the
note, were receipted for and discharged by the town treasurer.
The questions submitted were whether the town treasurer
could lawfully receive such note; whether there was a legal
consideration for it ; and whether an action could be maintained
thereon in the name of the town.
B. S. Gollin:;;, .1.Wetrill and Gower, for phtintiff.
Walton and Walton, and S. S. BJ'Own, for defendant.
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SITTING: PETEus, c. J., vVALToN, LrnnEY, FosTER, HASKELL,
WISWELL, JJ.
WALTON, J. This is an action on a promissory note. The
defense is want of considerution. The note was delivered to
nnd accepted by the treasurer of the town of Embden in payment of taxes on the defendant's real estate. It is claimed in
defense that the transaction ·was illegal and void; and, being
illegal and void, that it did not have the effect to discharge the
taxes; and the taxes not being discharged, that the note is
without consideration and not collectible.
Ungracious as this defense may seem to be, we feel compelled
to sustain it. Town officers can not be allowed to disregard
the statutory modes of doing business and substitute ways of
their own. The acceptance of promissory notes is not a lawful
mode of collecting taxes. If one man can pay his taxes with a
promissory note, all mm. And let it once be understood that
taxes may be thus paid, and the result could not he otherwise
than disastrous to the finances of the town. Sound public policy forbids the introduction of such a practice. We hold that
the transaction was illegal and void; and, being so, that it did
not discharge the taxes on the defendant's re:il estate, and the
note has no valid consiclE•ration to support it. Packard v.
Tisdale, 50 Maine, 37(L
Judgment for defendant.

CEPHAS w ALKER vs. LEONARD H. ~TALKER.
This also is an action on a promhlsory note given for taxes.
The note differs from the former only in the fact that it was
made payable to the treasm·er of the town of Embden instead of
to the town of Embden, and the action is in the name of the
treasurer instead of the name of the town. The differences are
immaterial; and,for the reasons stated in the former action, the
entry must be,
Judgrnentfor defendant.
B. S. Uollins, J.lfmTill and Gower-, for plaintiff.
J. J. Pal'lin, for defendant.
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THE W1Lu RrvEu LuMBEn COMPANY.

Opinion March 26, 1894.
Laboi·er's Lien. R. 8., c. 48, § 16; c. 51, § 141.

A lumber company organized under R. S., c. 48, § 16, as a manufacturing
corporation, having constrncted a railroad on its own land to facilitate its
lumbering operations, is not a railroad company within the meaning of the
statute, R. S., c. 51, § 141, making such companies liable to pay the laborers
employed by contractors in their construction.
AGREED STATEMENT OF FACTS.

It appeared from the agreed statement that the defendant
corporation, in 1891, constructed a road bed upon its own
land extending from Gilead, in Oxford County, to a point in
New Hampshire, about four miles beyond the State line, and
furnished said road with sleepers and iron rails upon which to
run its locomotives and cars, for the tmnsportation of its own
lumber from the lands of the said corporation in New Hampshire
to said Gilead.
That the said corporation had no other authority to construct
and operate a railroad than what is contained in the certificate
of its organization, under R. S., c. 48, § Hi, relating to manufacturing corporations.
That the defendant contracted for the building of said road
with one 0. M. Gallup, who employed the men named in the
several counts in the writ. That portion of the said road first
built is in the State of Maine, and that for all labor performed
by said men for said Gallup in Maine, they have been paid in
full. The several sums due said men from said Gallup are for
labor performed upon said road in New Hampshire. Said
laborers assigned their respective claims to the plaintiff as
stated in the writ. Said laborers within twenty days after the
completion of such labor, in writing, notified the treasurer of
said corporation that they had not been paid by said contractor,
and this action was brought within six months after said notices
were given.
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JV. II. Looney, for pl:1intiff.
Herrick and Pa1'lc, for defendant.
SITTING: PETERS, C. J., WALTON, EMERY~ FOSTER, HASKELL,
WHITEHOUSE, JJ.
WALTON, J. A statute of this State (R. S., c. 51, § 141)
makes railroad companies liable to pay the laborers employed
by contractors under certain specified conditions; and the only
question we find it necessary to consider is whether the \Vild
River Lumber Company can he regarded as a railroad company
within the meaning of this statute. We think it can not. Its
name does not indicate that it is a railroad company, nor does
the certificate of its organization mention the building, construction, or operation of a railroad as one of the purposes for
which it was created. Nor was it organized under the railroad
law. It was organized under a statute· (R. S., c. 48, § 16,)
from the operation of which corporations for the construction
and operation of railroads are expressly excepted. Surely, it
is impossible to regard such a corporation as a railroad company. It does not possess one of the distinguishing characteristics of a railroad com puny.
True, the company has
constructed a road bed upon its own land upon which it has
placed sleepers and iron rails for the transportation of its own
lumber from its own lands. But this no more makes it a railroad company, within the meaning of the law, than the construction of a camp in which to feed and lodge its laborers
would make it a hotel company. An individual can lay a
railroad truck upon his own land for his own use without obtaining a railroad charter, and without thereby making himself
a railroad company: und so can a lumbering corporation.
Other objections are urged against the maintenance of this
action; but our conclusion being that the agreed statement of
facts does not bring the defendant corporation within the
operation of the statute relied upon for its maintemmce, it is
unnecessary to consider them.
Judgment for defendant.
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INHABITANTS OF CAPE ELIZABETH

Cumberland.

vs.

ALBERT

D.

BOYD.

Opinion March 2G, 1894.

Taxes. Suit. Written Directions. R. S., c. 6, § 175.
Taxes may be collected by an action of debt when the action is duly authorized
in writing by the proper municipal officers.
A general direction to commence such actions against any and all tax-payers
who refuse or fail to pay their taxes is not sufficient.
Each case should receive a separate consideration.

ON

REPORT.

This was an appeal to the Superior Court, for Cumberland
County, from the Municipal Court of Portland in a suit to
recover taxes assessed upon defendant's poll and personal estate.
The defendant denied that the annual meeting at which the
assessors were elected was legal1y warned, and that the written
direction by the selectmen, under which the action was brought,
was sufficient. The first objection became immaterial and arguments relating to it are omitted.
The written direction to bring the suit is in the following
form:
1
' Cape Elizabeth,
August 3rd, 1890.
e, the undersigned, Selectmen of the town of Cape Elizabeth, hereby direct Thomas B. Haskell to commence an action
of debt in the name of the inhabitants of said town, against any
and all tax-payers in said town for the year 1890, who shall
refuse or fail to pay their tuxes after reasonable demand and
notice from him, as collector of taxes for said year.
M. J. Peables,
/
Selectmen
James H. Harford,
of
Geo. C. l\fountfort, Cape Elizabeth."

:, ,v

S

S. 0. Strout, and W. R. Anthoine, for plaintiff.
A direction to sue all delinquents, certainly includes a direction
to sue each one. The law does not require useless acts. If it
waR desired to sue several non-payers, no one would question
that a written direction to sue the delinquents, calling each by
name, in the same paper, would he good. And if, instead of
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this recital of names, the direction is to sue all delinquents, that
is equivalent to reciting the name of each. It must be remembered the provision requiring this direction is for the protection
of the town, against possible bad judgment of the collector in
bringing suits. It is in no sense for the benefit of the tax-payer.
Suit is less onerous to him than arrest or seizure of property
under the collector's warrant. In a suit he can defend against
the tux, if illegal, hut this would he cut off if the collector
distrained.
Actions of this kind should be favored as a convenient mode
of collecting taxes, and affording greater protection to the taxpayer than he can possibly have under the distraint or arrest
allowed by the collector's warrant. That this is the view of
this court appears in Norridgewock v. Walker, 71 Maine, 181;
Cressey v. Park.'5, 76 Maine, 534; Bath v. Whitmore, 79
Maine, 186; Lord v. Parker, 83 Maine, f>30.

C. P. Mattocks and L. Barton, for defendant.
SITTING: PETERS, C. J., VVALTON, EMERY, FOSTER, HASKELL,
J,J.

WHITEHOUSE,

WALTON, J. In addition to the other provisions for the
collection of tuxes legally assessed, the mayor and treasurer of
any city, the selectmen of any town, and the assessors of any
plantation, to which a tax is due, may in writing direct an
action of debt to he commenced in the name of such city, or of
the inhabitants of such town or plantation, against the party
liable. R. S., c. 6, § 17 5.
The question is whether a general direction by the selectmen
of a town to a tax-collector to commence actions against '' any
and all tax-payers" who '' refuse or fail,: to pay their taxes, is a
compliance with this statute. We think not. The power conferred by this statute requires un exercise of judgment and
discretion. A refusal to pay a fax is one thing. A failure to
pay is another. The former may be the result of wilfulness or a
denial of the legality of the tax. The latter may be the result
of sickness and poverty and an utter inability to pay. In the
former case, an action may be expedient. In the latter, inex-
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pedient. It is plain, therefore, that judgment and discretion
are to be exercised in determining ·whether or not an action
shall he commenced. And it is a familiar and well settled rule
of law that when judgment and discretion are to be exercised,
they must be exercised by the persons on whom the law ha::, placed
the power and authority to aet. Their exercise can not he
transferred to another. Such powers are incapable of delegation. 1 Dill. Mun. Corp. § GO, and cases there cited.
The plain meaning of the statute is that no action shall be
commenced to collect a tax. unless its commencement is directed
by some one of the boards of officers named, in writing. An
oral direction wi11 not be sufficient. ·when, in any case, an
authority is required to be conferred in writing, an oral authority will not be sufficient. Such a requirement is calculated to
avoid a dispute respecting the fact, and to protect towns against
hasty and inconsiderate action hy their selectmen. So held 111
Morrill v. Dixfield, 30 Maine, 157.
And each suit should receive a separate consideration. A
general directioq. to the tax collector to commence actions
against any and all tax-payer:-; who refuse or fail to pay their
taxes, is not sufficient. It is not sufficiently specific. It practically transfers to the collector the power to determine whether
or not any particular action shall be commenced; and this the
law will not allow.
For these reasons, we hold the direction in this case insufficient,
and the action improperly commenced.
Jud,gment for defendant.

EMILY

P. McFADDEN
vs.

HAYN ES

AND

Lincoln.

DE

w ITT

lcE COMP ANY.

Opinion March 26, 1894.

Waters. Ice. Flats. Colonial Ordinance; 1647.
The right to cut ice upon public rivers and ponds results from the fact that,
belo.w the line of low water, the State owns the beds of navigable rivers
and great ponds, and holds them in trust for the public. Everyone may cut
ice below the line of low water as a public right.
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No such right exists above the line of low water. It does not exist upon
non-navigable waters, private ponds, or flats.
Ice companies operating upon navigable rivers do not have the right to deposit
the snow, scraped from their ice, upon the flats of an adjoining owner without
the latter's consent.
ON EXCEPTIONS.

Assumpsit for rent. The following is the material part of
the report of the referee, Hon. Enoch Foster, to whom the
action was referred, and to which the defendants excepted :
"The plaintiff was the owner of a farm or parcel of land lying
on the easterly side of the Kennebec river, in the town of Dresden, about seventy-six rods in width on the river; that there
were flats belonging to this land, and which the plaintiff owned,
subject to all rights belonging to the public, between high and
low water mark, of the following extent, viz: seventy-six rods
in length up and down the river, seventeen rods wide at the
northerly end, twenty-eight rods wide at the southerly end, and
about twenty-three or twenty-four rods wide in the middle.
The defendant company had leased of the plaintiff for the term
of five years, commencing August 17, 1880, and ending August
17, 1885, a strip of land one rod in width along the shore of
the river, above high water mark, together with all rights and
privileges of ice fronting thereon, the plaintiff reserving the
right to cut the grass on the flats during the time of said lease.
'' The defendant company_had used the flats for the purpose of
dumpin~ the snow which was scraped from the ice which they
cut from the river opposite the flats, hut beyond low water
mark. For no other purposes were the flat~ used by the defendant company during the continuance of the lease. The
defendant company used the flats the two years after the expiration of the lease, being the two years for which suit is
brought in plaintiff's writ, just as they had previously done,
the whole wi(lth of the flats if they wanted to, and since that
time they had gone round them. There was evidence in the
case of attempted negotiations for a renewal of the lease, or for
some agreement upon a reasonable consideration to be paid
plaintiff, but no adjustment was ever arrived at, concerning
the flats.
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~~ The defendants at the hearing claimed that they were only
exercising such rights as belonged to them of right in the use
of the flats, between high and low water, during the time sued
for in the plaintiff's writ; that they were in the exereise of a
puhlic right in cutting ice from the river below low water mark,
and as incident to that right they had the right to C'lean or
scrape the ice of snow and deposit the snow on the flats adjacent, and that the plaintiff's ownership of the flats was subject
to that right.
Upon the facts above found and stated in
thi5 report, I decide and determine, as matter of law, that the
defendants are liable in this action, the amount not being in
controversy, but the right of recovery only for the use of the
flats as above stated. And, I, therefore determine and award
that the plaintiff recover of the defendant company the sum of
one hundred dollars.'' . . .

Weston Thompson, .F. J. Buker, with him, for plaintiff.
Baker, Baker and Cornish, and Geo. B. 8awyPr, for
defendants.
A title to flats is a qualified title and is subject to the right of
the public to use the water covering the flats for any purpose
naturally incident to any of the great reserve rights, which the
public hold in common, in the general waters of the stream.
fVeston v. Sampson, 8 Cush. 354.
But although the riparian proprietor has an interest in the
soil, it is not an absolute and unqualified ownership; but Ro
long as the flats so Hituated a.re left open, unoccupied by any
wharf, dock, or other inclosure, so long aR the tide ebbs and
flows over them, they so far retain their original character and
remain public. This double rule, to which the territory lying
between high :rnd low water mark may be subject, is not a
novelty in the law, but an old and recognized principle.
The rule, established hy usage and judicial decision, has
been, that although the ordinance transfers the fee to tlrn riparian owner, yet until it is so used, built upon, or occupied, by
the owner, as to exclude boats nnd vessels, the right of the
LXXXVI.

20

322

MCFADDEN V. ICE COMPANY.

[86

public to use it is not taken away; hut that whilst open to the
natural ebb and flow of the tide, the public may use it, may
sail over it, anchor upon it, fish upon it, and by so doing commit no trespass, and do not disseize the owner. Austin v.
Garter, 1 ~lass. 231. These rights originally were: 1. Right
of navigating the ,vaters over the flats. Weston v. Sampson,
8 Cush. 355 ; C-/-eNislt v. Union Wlzm.f, 2H Maine, 392; Oom1nonwealtlt v. Alge1·, 7 Cush. 74; Austin v. Garter, 1 Mass.
231. 2. The right of fb;hing in the waters over the flats. Weston v. Smnpson, ,cwpm; Duncan v. Sylvester, 24 Maine, 486;
_Moulton v. Libby, 37 Maine, 472; Bagott v. On·, 2 B. &
P. 472.
Courts have uniformly recognized these public rights to the
waters over the flats, though the ::,ame were not expressly
enumerated in the ordinance as reserved public rights. These
are: 1. Bathing. Fay v. Salem, Aqua. 111 Mass. 27;
Rese1·voir Go. v. Fall River, 14 7 Mm,s. 558, 5G5. 2. Skating. Same cases. 3. The right to use the surface of the
water over the flats when frozen the same as when unfrozen for
public travel, including winter ice roads, and the driving and
stopping of horses and teams. F1·enclt v. Camp, 18 Maine,
433; State v. Wilson, 44 Maine, 25; Roxbury v. Stoddard,
7 Allen, 167. 4. The right to cut and take ice in common
from the main river, which is es:::;entially a modem right and in
the amount of capital and men employed, and its importance as
un industry, is perhaps the most available public right now
existing in the navigable rivers of Maine. Gould on vYaters,
§ 191; Woodm.an Y. Pit1nan, 79 Maine, 456.
The court has recognized the right of the hoat or vessel to
anchor even to the soil of the flats, to let the boat remain resting
on the flats themselves while the tide is out, and to use the soil
of the flats both for mooring vessels and for lading and unlading
them when the flats are hare. Gould on Waters, § 20. The
right to moor vessels :md discharge and take in cargoes and the
use of the soil for these purposes is recognized in Stale v.
lVilson, 42 Maine, 24. In C-/-errislt v. Union lV!tm.f, 26 Maine,
3H2, it was held, that the right to use the ·waters covering flats
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for navigation purposes was not abridged by the ordinance. That
vessels had a right to pass over the flats when covered and to
remain on them for commercial purposes when bare from ehb to.
flow of the tide.
So the right of the public to move and stand upon the flats
for the purpose of fishing is recognized as an incidental right.
Packard v. Ryde1·, 144 Mass. 440. In like manner, we claim
that as essential to the public right of taking ice from the main·
river is involved the right of the public to pass and repass over
the ice covering the flats with the same freedom as on the main
river, including, wherever it might he necessary, the right even,
to haul the ice over the flats even when bare.
The ordinance of 1647 made no alteration in the use of places:
there described "as flats, while they were covered with water,"'
&c. Com. v. Al_qer, 7 Cush. 53; Dye1· v. Curtis, 72 Maine,.
184, and cases.
The rights claimed by the defendants, in behalf of the public,.
do not involve any use of the soil itself of the flats, but only
the surface of the water in its frozen state. Any use of the ice,
which would be authorized when the tide ,vas up would also be
authorized when the tide was out so long as the ice remains,
covering the flats.
As the fisherman has the right to plant his boat itself, which:
is one mode of artificial obstruction, even upon the soil of the·
flats for the purpose of taking his fish, and even of digging up,
the soil for the same purpose, could there be any doubt of hi;s
right when the water was frozen to plant an ice boat or a fisherman's hut upon the frozen surface in order that the full
beneficial enjoyment of the public right of fishing?
The
temporary obstruction of meltahle snow answers exuctly to thi~
analogy, and we submit it is a clear right in the publie as
incident and reasonably necessary to the full beneficial enjoyment
of the admitted right of the public to take ice.
It will be further noted that this is a right of vastly greater
public importance commercially, than the fisherman's right to
build his hut, because if the ice cutter has not this essential
right to scrape snow onto the unused flats, when covered, with
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frozen water, then he must m,e the cutable ice of the main river
for this purpose, and in that way abridge by many thousands of
acres the available ice supply of all our navigable rivers. Now
a eingle acre of cutable ice twelve inches in thickness will yield
a thousand tons of ice, and the loss of this available tonnage
all up and down the river would be of immense commercial
value, and would be just so much property taken from the public
and given to the private individuals upon the shores. We submit that policy in law is to increase rather than restrict public
rights in all navigable waters whether frozen or unfrozen.
SITTING:
PETERS, C. J.,
"rHITEHOUSE, JJ.

"\VALTON, FOSTER, HASKELL,

VVALTON, J. This is an action to recover rent for the use of
flats on the easterly shore of the Kennebec river, in the town
of Dresden. The action has been referred, a hearing had, a
report made, and the report accepted; and the case is before the
law court on exceptions to the acceptance of the report. The
award was in favor of the plaintiff and the Ice Company excepts.
The only question argued by counsel, and the only one we
find it necessary to consider, is whether an ice company, operating upon one of our public rivers, has a right to deposit the
snow scraped from its ice upon the flats of an adjoining owner,
without the latter's consent.
e think the question mm~t be answered in the negative. No
case has been found which sustains such a right, and we do not
think it can be maintained upon principle.
The argument urged in its support rests upon a supposed
analogy between the rights of fishermen and the rights of icecutter:5. It is claimed that, if a fisherman may enter upon
another's flats, and anchor his boat there, and dig up the soil
in summer, or, in winter, place an ice boat or a hut upon the
frozen surface, an ice-cutter, by analogy, should he allowed
temporarily to incumber another's flats with the snow scraped
from his ice.
We can not admit the soundness of this argument. Property
rights can not be established by analogy alone. The fisherman

,v
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has a right to go upon another's flats to take his fish, because
the ordinance of 164 7, wh1ch gave to the adjoining owner the
flats in front of his land, expressly reserved the right of fishery.
The fisherman has a right to go upon another's flats because it
is one of his reserved rights. But no :mch right was reserved
to the ice-cutter. His right to cut ice upon our public rivers and
ponds results from the fact that, below the line of low water,
the state· owns the beds of navigable rivers and great ponds,
and holds them in trust for the public. Below the line of low
water every one may cut ice. It is a public right. Above the
line of low water, no such right exists. Nor does it exist upon
non-navigable rivers or private ponds. Nor does it exist upon
flats. And we fail to perceive how an ice company, operating
upon one of our navigable rivers, can possess the right to deposit
the snow scraped from its ice upon the flats of an adjoining
owner, without the latter's consent.
It is not among the
reserved rights mentioned in the ordinance of 1647, nor, so far
as we can discover, has the right thus to incumber another's
land been recognized or affirmed by judicial decision, either in
this country or in England. It is the opinion of the court that
such a right does not exist.
Exceptions overruled.

FLAVIUS

0.

BEAL AND EZRA

L.

STERNS

vs.
JOSEPH

P.

BASS, AND EASTERN MAINE STATE FAIR.

Penobscot.

Opinion March 31, 1894.

Partnership. Corporations. Estoppel. Lease.
The plaintiffs alleged that they and the defendant, Bass, formed a private
business partnership for holding fairs, races, etc., with the view to the
pecuniary profits thereof accruing to themselves personally; that as such
partnership they had acquired and held a leasehold from the defendant, Bass,
of the fair grounds, having made erections, constructions and improvements; and owned them as partnership assets together with a surplus in cash.
The prayer of the bill was for a dissolution of the partnership, a sale of the.
leasehold estate and a division of the proceeds, with the cash surplus, among:
the partners.
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At the hearing upon the bill in the court below, before a single justice, it
appearing to him that the parties had held themselrns out, at first, as selfconstituted trustees for the purpose of holding public fairs, and later, as
trustees under authority of a legislative charter granted to the Eastern
Maine State Fair, the plaintiffs were required to make the corporation a party
to the suit.
Helcl; upon the facts found by the court that, whatever may have been the
original understanding or design of the parties, they have so plainly and
continuously held themselves out as managers, officials, and trustees of a
public enterprise, and have thereby obtained so much public support and
money, they are now estopped from asserting private ownership in all these
public contributions.
Also, that the public having an interest in these proceedings, the corporation
was a proper party to the bill.
The plaintiffs contended further that the corporation had ceased to exist and
never had a legal board of executive officers.
Held; that they are estopped in these proceedings from denying the existence
of the authority they had invoked aud under which they assumed to act.
The defendant, Bass, claimed that the lease from him as owner of the fee
had been forfeited by non-payment of rent. It appearing that the lease did
not provide for a re-entry in case of non-payment of" rents, nor for a forfeiture
or termination of the lease in that event, held; that in the absence of such
stipulations, the mere non-payment of rent does not work a forfeiture.
The court states the respective rights of the parties to the bill to be:
(1.) The Eastern Maine State Fair is in possession of the grounds,
described in the bill, now under lease to the three personal parties in the suit.
The corporation, as trustee for the public, has the title to the buildings and
•other irnprovemeuts, subject to the lessees' rights to be re-imbursed for
taxes paid by them and a reasonable rent for such time as the corporation,
or it-; predecessorH, have occupied their land for holding fairs. This claim
for taxei'l and rent is, in equity, a lien on the property.
(2.) The three personal parties have each an undivided third part of the
leasehold estate. If the plaintiff.-; elect to regard it as subsisting and not
surrendered, they are entitled to a division to be effected by a sale.
(3.) The respective rights an1l duties of the three personal parties under
the lease up to July 5, 1889, when defendant Bass claimed it was forfeited,
can be determined in an action at law. Those rights and duties accruing
after that elate will depend upon whether the plaintiffs elect to claim their
leasehold interest, or elect to abandon it.

IN EQUITY.
This was a bill in equity, heard by a single justice, in the
court below, on bill, answer::= and testimony. The following
decree was there made :
''This cause came on for hearing on the second day of April,
A. D., 1892, and was argued by counsel and was thence held
for advisement until the sixteenth of June, A. D., 1892, when
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the opinion of the presiding justice was filed and the cause was
further held for advisement and to enable the defendant corporation, the Eastern Maine State Fair, to accept the benefits
provisionally tendered it in the opinion, which have since that
day been rejected by said corporation.
"It is therefore ordered, adjudged and decreed at these September Rule:;, to wit, on the thirteenth day of September, 1892,
that the unexpired term of fifty year~, to wit, fifty year:-; from
July 1, 1883, in Maplewood Park and fair ground in Bangor,
including five acres purchased of Sterne by Joseph P. Bass as a
part of said park and fair ground, at an annual rental of five
hundred dolhtrs, and all taxes assessed thereon, the rent being
payable semi-annually to said Bass during the remainder of said
term, he sold at public auction to the highest bidder, and that
the parties to this suit be required to execute a lease of the
whole of said premises to such purchasers upon the same terms
and conditions ( except as to amount of rent) named in the lease
from Joseph P. Bass to Messrs. Beal and Sterns of two undivided thirds of said property, stipulating for the payment of
rent as aforesaid, to wit, five hundred dollars per annum, payable
semi-annually, and taxes asses:,ed thereon for the remainder of
said term.
It is further ordered, adjudged and decreed that any of the
parties to this suit may become purchasers at said sale, and that
in such case such releases or conveyances be required as will
work out the purposes of this decree.
f~It is further ordered, adjudged and decreed that .Jasper
Hutchings, Esquire. he appointed receiver to conduct said sale,
first giving bond with sureties to the clerk of the court and his
successors in office for the benefit of whom it may concern in
the penal sum of $10,000, conditioned for the faithful discharge
of his office. That he advertise said sale in some or all of the
Bangor papers and otherwise as his judgment may determine
for at least thirty days before the day of sale.
"It is further ordered, adjudged and decreed that said receiver
apply the proceeds of said sale, first, to the expenses thereof,
including his own fees as allowed by the court. Second, to the
f~
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costs of this suit. Third, to the payment of the sums due said
Bass, Beul and Sterns, respectively, as adjudged in the opinion
filed in this cause, pro rata, or in fu]J as he may he able to do,
and if any lm]ance remains he is to pay the same into the registry of this court to be disposed of as the court may consider.
~~rt is f'urther ordered, adjudged and decreed that to any sum
so paid into the registry of this court as aforesaid, any party
who may have an equitable claim thereto may intervene to the
end that such fund may be disposed of as equity and right may
require, and that this decree may be considered a final decree
for all purposes of appeal if any party may so desire."
The cause was heard on appeal by the full court.
The facts are stated in the opinion.

F. A. Wilson and C. F. Woodard, F. H. Appleton and 1-l.
R. Chaplin, for plaintiffs.
J. W. Syrnonds, for J. P. Bass.
A. L. S(mpson, for Eastern Maine State Fair.
SITTING : LIBBEY' EMERY' FOSTER'

wHITEHOUSE' w!SWELL'

J.J.
EMERY, ,T.
This is an equity appeal with a long record in
which able and diligent counsel have placed every circum- ·
stance they thought might support their vnrious contentions.
We have studied the whole record in every detail, hut in stating
the case, to save space and preserve clearness, we can only
recite what seems to us to be important, controlling facts, and
where there is a conflict of evidence, state simply our conclusions.
Flavius 0. Bea.I, Ezra L. Sterns and Joseph P. Bass, the
personal parties to this suit, were all citizens of Bangor each
huving large property interests in and about that city, and each
having more or less taste for good horses, cattle and farms.
Sometime in the latter part of 1882, or early part of 1883, Mr.
Beal and Mr. Bass had a conference as to the desirability and
feasibility of establishing a driving park and fair grounds in
Bangor, and having an annual fair and mces held there for the
eastern part of the State, the State Fair having been located
permanently at Lewiston. With a view to an incorporation
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under the general law which required three persons, they asked
j\fr. Stern~ to incorporate with them, which he agreed to do.
These three gentle1~1en detormined to proceed with the enterprise thus suggested, and in order to provide necessary grounds
they purchased in June, 1883, a leasehold estate of fifty years
from Jamuu·y 1st, 1883, in the land of Mr. Bass which is now
known as Maplewood Park in Bangor, at a yearly rental of four
hundred and fifty dollars. Mr. Beal and Mr. Sterns stipulated
to pay three hundred dollars ofthi;-; annual rental. Mr. Bass being
the owner of the fee furnished the other third. A lease between
Mr. Bass and Messrs. Beal and Sterns was executed to effect
this arrangement.
The parties to raise the necessary funds, prepared and circulated throughout Bangor subscription papers in aid of the enterprise. These papers were of the follmving tenor, viz. : ~~ vVe,
the undersigned agree to pay F. 0. Beal, J. P. Bass and E. L.
Sterns the sums set against our names for the purpose of establishing a park in the city of Bangor to be known as the Eastem
~laine Fair Grounds~ and to pay the same as assessed for the
construction of a race track, and suitable buildings to be
constructed on land purchased hy J. P. Bass of George A.
Stone, ·William H. Bussey and Lydia A. ,Jewett in said Bangor;
the grounds to he laid out by a competent engineer and contain
thirty-five acres more or less. All the money subscribed to he
laid out in the constrnction of a track, fence, buildings and other
improvements as the managers may decide.''
Mr. Beal, Mr. Sterns and Mr. Bass each subscribed four
hundred dollars (,n these papers. There were obtained from
other subscribers over $5000.
The parties also applied to the city council of Bangor for assistance for the enterprise, and obtained $1000 from that source.
In the meantime they raised $3500 upon their own individual
note and began the construction of a necessary track and buildings for the fair ground on the leased land. They advertised a
fair to be held upon these grounds, September 25 to 28 inclusive,
advertising it as the ~~ Eastern Maine Fair, President, Hon. J.
P. Bass; General Superintendent, F. 0 Beal; Secretary, Ezra
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L. Stems; Treasurer, E. B. Nealley; Chief Marshal, :Major F.
H. Strickland." Mr. Nealley did act to some extent as treasurer. The fair ·was held as advertised an<~ the surplus proceeds
devoted to the payment of loans and hi1ls incurred for construction. The remaining liabilities were met or extended by discounting new notes of the parties or renewing old ones.
In September, 1884, the parties advertised and held another
fuir, this time as the Eastern Maine State Fair hut under the
same officers and auspices. The surplus proceeds of this fair
were also devoted to the payment of the debt for construction.
The city also granted them this year the sum of five hundred
dollars which was applied in the same way.
In the following winter, 1885, at the first session of the Legisture after the enterprise was started, the parties applied for a
special charter for a Fair Association, preferring snch a charter
to one under the general la.w by reason of the police powers
conferred. They, ·with twenty-five other prominent men in the
eastern part of the State, were incorporated by the name of
"Eastern Maine State Fair" with the mmal power::.; and duties
of agricultural societies under the general la.w of the State. No
capital stock or stockholders were provi,led for in the charter.
Pursuant to this charter, l\Jessrs. Beal, Sterns and Bass of
the corporators called the first meeting of the corporators to he
held at Bangor. April 14, 1885. At that meeting and at nn
adjourned meeting thereof, all three of the present parties
appeared with several other corporators; accepted the charter,
and organized the corporation in the usual manner. Under the
by-laws adopted, there was to he a hoard of twenty-five trustees
chosen by the corporation, and a board of '' executive officers"
consisting of a president, vice-president, secretary, treasurer
and auditor, to be chosen by the trustees. Each of these executive officers was to hold office until another was chosen in his
place, and vacancies could he filled by the board.
Pursuant to these by-laws twenty-five trustees were chosen
at the meeting. A meeting of these trustees was called the
same day immediately after the adjournment of the corporate
meeting, and they elected Mr. Bass, president; Mr. Beal,
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vice-president; Mr. Sterns, secretary; Mr. Nealley, treasurer
and Mr. Simpson, auditor. The validity of this meeting of these
trustees has since been questioned, hut that will be discussed
hereafter.
In the meantime, suhscriptiont, of twenty dollar:::; each had
been procured from some eighty odd persons to constitute them
life members of the corporation; and after the organization,
Mr. Sterns, as secretary, issued to thm;e subscribers a certificate of membership, stating that the holder was en.titled to the
privileges of the association.
Fair-, were advertised and held in each of the years 1885, 1886,
1887 and 1888, in the name of the Eastern Maine State Fair,
J. P. Bass, president; F. 0. Beal, vice-president; Ezra L.
Sterns, secretary; E. B. N Palley, treasurer; A. L. Simpson,
auditor. During these years the managers received over $1G00
paid for life membership in the corporation. They also received
from this State the stipend voted by the Legislature to the corporation for holding fairs. This stipend amounted to $3000.
In the year 1887, a personal injury was received upon the fair
grounds for which a suit was brought against the corporation,
and defended by counsel assuming to appear for the corporation, and directed to so appenr by the managers of the fair.
At the close of the fair of 1888, it was found that the surplus
receipts of the various fairs and the various money contributions
of citizens, city and State, in aid of the enterprise had paid all
the construction account, relieved Messrs. B.eal, Sterns and
Bass from all the liability incurred by them, except the rental
and taxes for the land, and left a balance of $2231. 73 to the
credit of Eastern Maine State Fair.
So far, there seems to have heen reasonable harmony of opinion
among these parties, and if any one of them was specially active
and persistent, the others seemed to have acquiesced. The
rent, however, had not been paid except the first installment.
Messrs. Beal and Sterm5 had several times suggested paying
the rent out of the receipts, but Mr. Bass had suggested that it
stand until the fair was better established. Now, to-wit: in the
spring of 1889, Mr. Beal and Mr. Sterns desired that the surplus
of $2231. 73 be applied to the rents.
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Mr. Bass urged that it should he applied to making what he
thought ·were necessary improvements in the track. No agreement was reached and Mr. Bass, being the president of the fair,
soon afterward began to expend the money in making changes
in the track. Mr. Beal thereupon served upon him, June 11th,
a written notice of dissent and insi:stence that the money should
he applied to the rents. Mr. Bass replied by a written notice,
J u]y 5th following, that he had taken possession of the land
as owner of the fee for forfeiture of the leasehold estate for nonpayment of rent.
About the i-lame time, Mr. Beal sent to Mr. Sterns as secretary of the Eastern Maine State Fair, a written resignation of
his office as vice-president, which fact was published in the
Bangor newspapers. He withdrew the resignation from the
secretary but not before it had been shown to Mr. Bass. The
latter after seeing the letter of resignation called a meeting of
the executive officers, who assumed to accept the resignation of
Mr. Beal and elect Mr. Greely vice-president in his place.
They also assumed to ratify Mr. Bass's expenrliture of the
money. Mr. Sterns does not seem to have formally resigned
or been superseded. Neither Mr. Beal nor Mr. Sterns, however, took any part fo any fairs or in any proceedings of the
association or its officers subsequent to July 5th, 1889. Mr.
Bass and the other associates, including Mr. Greely, all assuming to be, and to act as executive officers of the corporation,
have held and managed fairs on the same grounds annually up
to this time.
These differences of opinion between these three parties, led
to a suit at law by Mr. Bass against Messrs. Beal and Sterns
for the recovery of the rent up to ,July 5, 1889, and to this bill
in equity hy Messrs. Beal and Sterns against Bass.
We have now to review the allegations and proceedings in
this suit in equity:
The plaintiffs, Messrs. Beal and Sterns, allege thnt at the
outset the three, Beal, Sterns and Bass, formed a private
business partnership to carry on the business of holding fairs,
races, etc., with the view to the pecuniary profits thereof,
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accruing to themselves personally; thnt, as such a- partnership,
they acquired and held the leasehold estate, made the various
erections, constructions and improvements; and now own them
as partnership assets together with the surplus heretofore stated
of $2231. 73. Their prayer is that the partnership be dissolved,
and that the leasehold estate and the other property be sold ; and
that the proceeds, with the cash surplus, be divided among them
as partners.
The justice hearing this cause in the first instance, was not
convinced of the correctness of this claim,' but was led by the
evidence to believe that the parties had held themselves out, at
first, as self-constituted trustees for the public purpose of holding
fairs, an~l later as trustees under authority of the legislative
charter. He thereupon required the plaintiffs to make the
corporation, the Eastern Maine State Fair, a party to the suit,
which the plaintiffs did under protest.
This question of partnership or trusteeship, is the main
question in the case, and our view of the evidence does not
1·equire us to overrule or reverse the finding of the justice of
the first instance in that particular. The subscription papers
prepared by the parties at the outset, and which they signed
themselves, and upon which they collected several thousand
dollars from citizens of Bangor, did not hint that it was a
private enterprise. They stipulated that the money should be
laid out in construction of track, buildings nnd other improvements ''as the managers may decide." In advertising and
holding the first two fairs, they did not describe themselves as
a firm, nor as owners, but as officers, Mr. Bass as president,
Mr. Sterns as secretary, Mr. Beal us general superintendent.
An office implies a service, a duty, a trust to be performed.
They sought incorporation, as an agricultural society, without
stock or chance for dividends. They held up the charter thus
obtained, as their lawful oriflamme, and under it, they professed
to serve as officers or trustees, Mr. Bass again as president, Mr.
Sterns as secretary, and .Mr. Beal this time as vice-president.
As such officers, they drew from the State treasury stipends
never appropriated nor intended for private firms. vVith this
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same banner flying, they gathered some $1600 more from
citizens of Bangor as fees for life membership in the association.
They have in their official guises, received from popular subscriptions $GG00 and from the public treasury, state and city,
$4500. In the same guise, they gathered enough additional
funds by attendance of the people at the various fairs, to construct
buildings and improve the grounds at Maplewood park until
they are said by Mr. Beal to be worth $30,000.
'Whatever may have been the original understanding or design
of the parties, they have so plainly and continuously held themselves out as managers, officials, trustees of a public enterprise,
and have thereby obtained so much public support and money,
they are now estopped from asserting private ownership in all
these public contributions. After coming to this conclusion
we might in strictness dismiss the bill, since the main question
is determined against the plaintiffs ; but to do so will not terminate the litigation, as the respective rights of the parties would
remain undetermined. For this reason and because of suggestions
at the argument it seems best to retain the bill for such amendments and further proceedings as may determine and enforce
these rights. We, therefore, proceed with the consideration of
some other questions ruised in the arguments.
The plaintiff-, contend that the original three parties are the
only proper parties in this proceeding; but, as-suming the
correctness of our conclusion stated just above, it must be
apparent that other parties, the public, do have an interest in
the proceedings; in the dis posit.ion of this property, and that
some person representing those interests should he made a party
to the bill. The ~· Eastern Maine State Fair" is clearly such
person. The Legislature for the people and at the request of
the original parties, created the ~1 Eastern Maine State Fair" to
take charge over this enterprise and its assets, as trustees for
the public. It was properly made a party to this bill to look
after the interests thus intrusted to it.
The plaintiffs further contend that the Eastern Maine State
Fair, though authorized to exist, never in fact did exist, or if it
ever breathed, it at once ceased to breathe ; that it cannot now
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be regarded as an existing corporation or party in any proceedings. They claim that no meeting has been held sine~ that for
organization, that the trustees never had a legal meeting for
want of a quorum, hence there was never a legal board of
executive officers, that there never was a legal meeting of even
a de facto board. The plaintiff::,, however, took part in the
organization, took part in the meeting of the trustees, took
office under the trustees, acte<l as such officers, drew the stipends
appropriated to the corporation. Any irregularities or omissions
in the matter of meetings of members, trustees, or officers, the
plaintiffs are more or les::, responsible for. They are clearly
estopped now from denying the existence of the authority they
invoked, and under which they assumed to act. The State has
repeatedly recognized the existence of the corporation by
making appropriations for its benefit, and paying them over to
persons assuming to be its officers.
However careless the officers and members of the corporation
may have been in the matter of meetings and records, it still
has an existence and character sufficient for it to he a party to
these present proceedings. At lea8t, the plaintiff.-; cannot be
heard to say that it has not.
There remains the original fifty-year leasehold estate, which
the three parties acquired, and for the rental of two thirds of
which, the plaintiffs became responsible to the owner of the fee.
The defendant, Mr. Bass, speaking now as owner of the fee,
claims that this estate was extinguished by forfeiture for nonpayment of rent July 5, 188D, and hence is no longer a imbject
for consideration. He assumed at that time, July 5, to make an
entry to resume possession as owne 1.- of the fee, and to terminate
the leasehold estate for non-payment of rent, and he gave
written notice thereof to the plaintiffs.
The instrument creating the estate did not provide for any
re-entry for non-payment of rent, nor for any forfeiture or
termination of the estate in that event. In the absence of any
such stipulation, the mere non-payment of rent does not work
a forfeiture of the estate. Taylor's Landlord and Tenant, 359.
The defendant further claims that the plaintiffs, by making
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no objection to his taking possession, and making no effort to
regain possession, have thus voluntarily terminated the estate.
The virtual possession however had been in the Eastern Maine
State Fair for three years previous to the alleged entry, and
continued in the same association afterward.
We find no
evidence of voluntary surrender of their estate by the plnintiffs.
So far as this case shows, the leasehold estate still exists for the
remainder of the term and each party o·wns one third of it.
Mr. Bass afterward assumed to lease the hmd to the corpo- ,
ration but of com·se that act of Mr. Bass and the corporation,
does not destroy the interests or rights of Messrs. Beal and
Sterns in the premises. Nevertheless, the acts of Mr. Bass
have been such that he cannot deny the termination of the
leasehold estate, in case Messrs. Beal and Sterns elect to consider
it terminated. Should they conclude to regard Mr. Bass's entry,
in .July, 1889, as a resumption by him of his original estate,
Mr. Bass could not effectua11y claim that it was not.
We may now stHte with more brevity our views of the
respective rights of each party to this bill.
I. The Eastern Maine State Fair, the association so named,
is in possession of the grounds, the tract of land, described in
the bill and in which Messrs. Beal, Sterns and Bass have a
leasehold estate.
The corporation party as trustee for the
public has the title to the buildings and other improvements on
thm~e grounds, subject to the rights of the three personal parties
to receive the taxes paid by them, and a reasonable.rent for such
time as the corporation or its predecessors have occupied their
hind for holding fairs. All advances made hy any of the parties,
except taxes paid, are admitted to have been re-imbursed; and
such taxes and a reasonable rent comprise now the only claim
against the property so held by the corporation.
This clnim, however, is in equity a lien on that property, it
being equitable that the enterprise by whomsoever managed,
1:,hould pay all the rent and taxes from the beginning. It is well
settled that such claims may be enforced by equity proceedings.
II. Messrs. Beal, Sterns and Bass have each an undivided
third part of the leasehold estate described in the bill, viz: - a
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fifty-year lease of the land from January 1st, 1883. Messrs.
Beal and Sterns have not necessarily forfeited their interests,
and if they elect to regard the leasehold estate as still subsisting,
as not surrendered by them, they are entitled to a division
of the estate. This division evidently can only be satisfactorily
made by a sale of the estate and a division of the proceeds.
This fact confers jurisdiction in equity.
III. The respective rights and duties of Messrs. Beal, Sterns
and Bass up to July 5th, 1889, under the instrument signed by
them to create the leasehold estate can be determined in the
action at law. As to those rights and duties accruing after that
date, they will depend upon whether Messrs. Beal and Sterns
elect to claim their leasehold interest as still existing after that
date, or elect to abandon it to Mr. Bas;:; under his claim of entry
and forfeiture of that date.
There remain to be determined the following questions, ( 1)
·what is the amount of the taxes paid? ( 2) ·what is the reasonable rent for the use of the land, no particular sum having been
stipulated? ( 3) What is the relative or proportional value of
the leasehold estate belonging to Messrs. Beal, Sterns and Bass,
and the buildings and other improvements belonging to the fair
corporation?
We think the further procedure may be substantially as follows : The cause may stand over for thirty daye after the filing
of this opinion, within which time the plaintiffs may amend or
reform their bill to state and enforce their rights as indicated~ in
this opinion; and in the amendment elect whether they retain
or abandon their interest in the leasehold estate since July 5,
1889. If they decline to amend then the bill should be dismissed. If the amendment is made, then the case should be
sent to a master to ascertain the amounts that are to be paid by
the fair corporation for taxes and rents up to such time as the
plaintiffs elect to claim an existing leasehold estate; and also to
ascertain the proportion of the value between the leasehold
estate and the improvements. U pcm the coming in of the
master's report, a time can be fixed within which the fair corpoVOL. LXXXVI.
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ration may pay the sum foun<l due. Should it fail to pay within
that time, then the leasehold estate, if such be claimed, and the
improvements can be sold, and the proceeds divided according to
the relative value of each as found by the master, the value of
the leasehold going to Messrs. Beal, Sterns and Bass, one third
to each, the value of the improvements to he applied to the payment of rent and taxes due to the same parties, one third to
each, and the surplus to be paid over to the Eastern Maine State
Fair. Of course, out of the proceeds of the sale if made, must
first be taken the costs and expenses thereof. The costs of this
suit can be hereafter determined an<l provided for.
The details of tlu~ necessary orders and decrees can be settled
by a single justice.
T!te inte,·locutory dec,·ee 1naking tlze Eastern Maine State
Pair a pa1'ty is affirmed. The final dec1·ee is vacated
and the cm,e remanded fo1· fw·the1· proceedings according to this opinion.

JOHN

H.

MITCHELL
V."5,

Jon ABBOTT AND ALBERT

Somerset.

F.

BRADBURY.

Opinion March 31, 1894.

Contract. O.ff'er of Reword. Acceptance. Revocation.
An offer of reward for the detection of an offender or the recovery of property
is a proposal merely; if acted upon before revocation, the offer and acceptance by performance become a valid contract for a sufficient consideration.
It may be revoked at any time before acceptance.
If such an offer is not accepted within a reasonable time after it is made, the
law will conclusively presume that it has been revoked.
A lapse of twelve years between the time that a: reward is offered and the time
of performance is more than a reasonable time, and in the absence of other
facts the offer will be presumed to have been revoked.

ON REPORT.
Assumpsit to recover a rewurd of one thousand dollars, offered for the detection of the murderers of treasurer Barron, of
the Dexter Savings Ban le The offer of reward was as follows :
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"$1000, Reward. On the 22d, instant, Dexter Savings Bank
was entered, treasurer Barron murdered, and an unsuccessful
attempt made to rob the safe, less than one hundred dollars
taken. The trustees of the hank do hereby offer a reward of
one thousand dollars for the detection of the murderers, or any
one of them.
A. F. Bradbury, President."
The offer of reward was published at Dexter, .February 23,
1878. The writ is dated January 11, 1893.
There were five trustees of the bank at the time when the
reward was offered. Two of them have since deceased and
another removed from the State. The action is brought against
the two remaining members of the board within the State ..
They appeared at the first term and filed a general demurrer.
It was admitted that David L. Stain and Oliver Cromwell,.
were indicted and convicted of the murder of Barron, in this.
court, in Penobscot county, and were sentenced by the court,..
March 31, 1890, to the state's prison for life. The case is,
reported in 82 Maine, 4 72.

Walton and Walton, for plaintiff.
Defendants, and not the ha~k, liable. Franklin Co. v·..
Lewiston Inst. fo1· Savings, 68 Maine, 43 ; Gale v. Soutlt Bex,:..
wick, 51 :Maine, 174; Simpson v. Gadand, 72 Maine, 40, and
cases; Ross v. Brown, 74 Maine, 352; Winsldp v. SmitlL,.
61 Maine, 118; Rendell v. Harriman, 75 Maine, p. 503, and.
cases; Davis v. England, 141 Mass. 587; Barlow v. Society,.
8 Allen, 462, and cases.
Record of convicti<'m admissible and conclusive, except de-fondants ·may show it was procured by plaintiff's fraud, &c.
Limitations: Offer unlimited. Not barred. In nwtter of
Kelley, 39 Conn. 159; Ryer v. Stockwell, 14 Cal. 134 .. (73
Am. Dec. 634, note.)
Crosby and Cro:~hy, for defendants.
The offer was made by the trustees as officials. They are not
personally liable. Ricord v. R. R. Co. 15 Nev. 1G7; Am.
Exp. Co. v. Pattenwn, 73 Ind. 430; Ifrl.-;ey v. Bank, (H) Pa.
426; 1 Morawetz Corp.§ 424; Simpson v. Gm·land, 72 Maine,
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40; Pur1·ington v. Ins. Go. I<l. 22; Noblebm·o v. Clark, 68
Maine, 87; Winship v. Smith, 61 Maine, 169; Mann v. Chandler, 9 Mass. 335.
Offer not accepted within a reasonable time. Question of
detection of murderers open to defendants. Bigelow Estop.
p. 4 7, and cases ; 1 Green I. Ev. § § 53 7, 538 ; Butterick v.
Holden, 8 Cush. 233.
SITTING: PETERS, C. J., VVALTON, LIBBEY, FOSTER, HASKELL,
WISWELL, JJ.
WISWELL, J. The plaintiff alleges that on the twenty-third
day of February, 1878, the defendants published an offer of a
reward: that upon the thirty-first day of March, 1890, the
plnintitf performed the service which entitled him to the reward
in accordance with the terms of the offer.
Various objections to the maintenance of the suit are suggested and argued by the defendants' counsel. It is only
necessary to consider one, which, we think, is an insuperable
objection to the maintenance of the action unless there are
focts other than those set out in the plaintiff's declaration, viz :
that the offer of reward was a proposal to continue for a reasonable time only, and that it ceased to be a proposal long before
the time when the plaintiff alleges he accepted it by a performance of the service, for which the reward was to be paid.
The legal principles applicable to an offer of reward for the
detection of an. offender or the recovery of property are well
understood. Such an offer is a proposal merely; if ac_ted upon
before revocation the offer and acceptance by a performance
become a valid contract for a sufficient consideration. It may
he revoked at any time before it is acted upon.
The offer in this case was unlimited as to time, and, so far as
we know, was never withdrawn by the act of those ~aking it.
We think that the proper construction of such a proposal is, as
contended by the defendants, that it must he accepted by performance within a reasonable time and that the law will, in the
absence of other facts, conelusively presume a revocation after
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a reasonable time. Otherwise it would he a perpetually continuing offer for all time. The statute of limitations wonld
furnish no re1ief nor limit the continuance of the offer, provided
only that the action he commenred within the statutory period
after performance. Such a construction would he most unreasonable, and one that could neither have been intended hy
the persons making the offer, nor contemplated by one who
twelve years later was instrumental in bringing about the
detection of the offender.
Our view is fully sustained by the Massachusetts court in the
case of L01·in,q v. Boston, 7 Met. 409. In that case u lapse of
three years and eight months was held to be beyond a reasonable time.
In this case it is not necessary to decide what would be a
reasonable time during which the offer would continue. A
lapse of more than twelve year:-1 between the time of making the
offer and the time of performance is certainly much more than
a reasonable time. "'re are forced to presume, therefore, a
withdrawal or revocation of the offer before the time of acceptance.
The defendants filed a demurrer, the case was then reported
to the law court for the dPtermination of certain quet-Jtions.
Counsel upon both sides expressed a desire that the question
considered, although not specially raised in the report, should
be decided. This question js raised by the general demurrer
and we have considered it alone because, unless the plaintiff
• can show other facts and circumstances than those alleged, it
finally determines the rights of the plaintiff in this or any other
action brought to recover this rewarJ.
The plaintiff will have the right to amenJ the declaration
at ni.,;i p1·iw:, upon terms, if there are any other facts which
can avail him.

Declaration adjudged defective.

Demur1'er sustained.
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DAVID BuowN

Androscoggin.
Attachment.

vs.

NELSON HowAHD.

Opinion March 31, 1894.

Void Writ.

Officer.

Lien.

Waiver.

R. S., c. 23, § 4; c. 88, § 7.

To make and retain a valid attachment of personal property, which can be
immediately removed, there must be such a taking and retaining ofposseE'sion as would render the officer, if not justifl.ed by his precept, liable to the
owner in an actio1~ either of trespass de bonis or of trover.
A writ returnahle to the municipal court for the city of Lewiston at a term
thereof more than sixty days after it was made, contrary to the provisions
of R. S., c. 83, § 7, is not voidable merely, but void, and affords no protection
to an officer who attaches personal property upon it.
An officer who attaches personal property upon a void writ and who makes
his return to that effect, cannot in an action of trover against him justify as
a servant of the plaintiff in that writ, claiming that what he did was merely
to take possession of the property for the purpose of enforcing a lien of the
original plaintiff, when that plaintiff did not attempt to enforce a statutory
lien, but sought his remedy in a common law action.
See Starbird v. Brown, 84: Maine, 238.

ON

EXCEPTIONS.

Trover against the defendant, a deputy sheriff, submitted on
an agreed statement of facts to the presiding justice, at ni8i
prius, when he gnve judgment for the pluintitf, and the defendant
excepted. It appears from the agreed statement of facts that
the action was brought to recover the value of two heifers attached hy the defendant upon a writ in favor of John Starbird,
against the plaintiff, and returnable to the municipal court for •
the city of Lewiston, at its September term, 1892. The writ
was not <latell, but the defendant's return of his attachment
thereon is dated ,June 26, 1892, and contains a count in tre:,pass, q. c., and a count on account anne_xed.
It was agreed that the cattle attached upon the writ were the
property of the plaintiff, and were two and three year8 old respectively, and that neither was giving milk at the time. That
at the time said cattle were attached, snid plaintiff owned other
cows, but that this attachment was made without the knowledge
of the plaintiff in this suit, and without any opportunity being
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afforded him to make any election as to which he would have
exempt. The cattle were in possession of the plaintiff in the
writ upon which they were attached at the time of the attachment, and he claimed and it was admitted for the purposes of
this case only that he could prove, if admissible, that at the
time of the attachment there was no pound or pound keeper in
the city of Auburn ; that the cattle were trespassing on the
land of Starbird, and were taken by him while committing said
trespass and shut up and detained by him until attached by the
officer; and that they entered from the highway and not through
any neglect on the part of Starbirrl, to maintain any partition
fence.
That the cattle so taken by Starbird were detained by him
until the damages occasioned by their said trespass should be
pairl by Brown.

Wallace H. White and Seth 1lf. Oarte1·, for plaintiff.
McGillicuddy and Morey, for defendant.
It does not appear that the defendant ever had the possession
of the property or ever exercised any dominion over it. Without such proof the plaintiff cannot maintain this action. Fernald v. Cltase, 37 Maine, p. 28H.
Starbird had the right to the possession, Brown did not,
until he should first pay the lien claim of Starbird. Although
the attachment was void and the defendant could not justify as
an officer, he might nevertheless defend the detention of the
goods as the servant of the party having the lien. Townsend v.
Newell, 14 Pick. 332.
The general statute providing that all writ~ in municipal and
police courts should he made returnable not less than seven or
more than sixty days after date, was enacted in 187H, subsequently to the act of 1871, creating municipal court of Lewiston.
The general act passed subsequently to the special act does not
repeal it. State v. Cleland, GS Maine, p. 258 ; Allen v.
Some,·8, 68 Maine, p. 24 7.
SITTING: PETERS,
WISWELL,

JJ.

C. J., WALTON,

LIBBEY, FOSTER., HASKELL,
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WI SWELL, J. This is an action of trover to recover for the
conversion of two heifers. It is admitted in the agreed statement of facts that the heifers were the property of the plaintiff
and that they were attached by the defendant, a <leputy sheriff,
upon a writ in favor of John Starbird, against the plaintiff in
this action.
It is claimed by the defendant's counsel that the case does
not show a conversion and that for this reason the action cannot he maintained. To constitute a conversion there must have
been either, a wrongful taking, a wrongful detainer, an illegal
using, a misusing or an illegal asimmption of ownership. Fifield
v . .ZJf,aine Central R. R. Go. G2 :Maine, 77.
The case shows that the property was attached by the defendant; nothing else appearing, it must be inferred that there was
a valid and sufficient attachment. It must be presumed, in the
absence of facts showing the contrary, that the officer did
his duty.
To effect and preserve a valid attachment of personal property, such as this in controversy, the officer must, either by
himself or his servant, take and retain possession and control of
the property attached or have the power of taking immediate
possession. If the possession is abandoned the attachment is
dissolved. 1.Vi'clwls v. Patten, 18 Maine, 238; Weston v. Don·,
25 Maine, 176; Wentworth v. Sawyer, 76 Maine, 434. If
such a taking and retaining possession, as is necessary to effect
and retain a valid attachment of personal property of this
description, is not justified by the precept, it would be wrongful,
and 1mflicient to entitle the owner to maintain either trespass
de boni.-: or trover.
The defendant's counsel relies upon the case of Fernald v.
Glw8e, 37 Maine, 289, as supporting his contention that the
mere fact that an attachment has been made by an officer does
not necessarily show a conversion; hut in that case there was
evidence showing just what was done by the officer in making
the attachment. He went upon the logs and counted them, he
did not remove any of them, he did not leave any person in
charge of them and the logs remained where they were for
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about ten days when the attachment was disclrnl'ged. It is said
in the opinion in that case : '' There does not appea1· to have
been any valid attadmwnt." And in ull of the cases eited in
that opinion, in which it was held that the action of trover could
not be maintained, the evidence disclosed that the officer did
not take any possession or control of the property.
The writ upon which the attachment was made affords the
defendant no protection. Although hearing no date, it mm,t
have been made as early as June 2H, 1892, because served upon
that date. It was made returnable to the municipal court for
the city of Lewiston, on the first Tuesday of September, more
than sixty days after the time when it was made, contrary to
the provisions of Revised Statutes, Chap. 83, § 7. This court
has already held in that case, ( Star-bird v. Brown, 84 Maine,
238,) that the action should he dismissed for this reason. The
writ upon which the attachment was made was not voidable
merely hut void. A writ or execution void for want of jurisdiction or otherwise can be no justification to a party thereto
for any action under it. W~fnche.ste1· v. Everett, 80 Maine,
535. This defect was apparent on the face of the writ and
disclosed to the officer a want of jurisdiction.
It is further claimed by the defendant's counsel that this
action cannot he maintained because the heifer::; were not in the
possession of the plaintiff, at the time that they ,vere attached
by the officer, but were in the possession of the plaintiff in the
action upon which they were attached, having been taken by
him while committing a trespass upon his land. It is admitted
that the cuttle entered upon the land of the plaintiff, in the
original action, from the highway and not by reason of any
neglect upon his part to maintain a partition fence. Under
these circumstances, Starbird had various remerlies. He might
have distrained the cattle, danwge femrnnt, and detained them
in his custody, there being no pound in the city. ~-Wosher v.
Jewett, 63 Maine, 84; or, in an action of trespass against the
owner or possessor of the beasts at the time of the damage, he
might have preserved his lien hy attachment of them. Instead
of pursuing these statutory remedies, he elected to enforce his
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common law remedy of an action of trespass, q. c. He did not
attempt to preserve or enforce a lien hut waived it.
The officer cannot justify as the servant of the plaintiff in the
original writ, claiming that what he did was merely to take
posses8ion of the cattle for the purpose of enforcing Starhird's
lien, because this is not what he dicl; he did nothing to enforce
a lien, but attached the property upon a void precept.
In the case of TownseJ1d v. 1.Vewell, 14 Pick. 332, relied upon
by the defendant's counsel as supporting to some extent his
contention upon this point, the court says, '' It seems douhtfu]
,vhether his writ was designed to cover both of his d<'lmmds
against John Townsend; but however this may be, it was clearly
his intention to retain his lien, and we are satisfied that he did
not discharge it by his attachment and receipt "
In this case it is clear thnt the plaintiff in the original action
did not attempt or intend to preserve his lien but resorted to
another remedy.
Exceptions over1'uled.

ESTELLE FOSTER EATON,

in equity,

vs.

JEssrn A.
Kennebec.

McCALL.

Opinion March 31, 1894.

Equity. Mortg,ige. Foreclosure. Land beyond State.
In a bill in equity between residents of this State to foreclose a mortgage upon
real estate situated in another jurisdiction, after a breach of conditions,
this court may, whenever it is necessary in order to prevent loss or protect
the rights ofa mortgagee, by proper decrees compel the mortgagor to convey
to the mortgagee, by release deed, the equity of redemption, after default
in payment of the amount asc(•rtained to be due within the time fixed by
the court.
But ordinarily the holder of a mortgage should be required to resort to the
remedies or to the courts of the jurisdiction in which the land is situated,
and this court will not grant relief in such a case unless unusual or extraordinary circumstances exist and are alleged, showing the necessity of such
relief in order to prevent loss or protect the rights of the holcler of the
mortgage.
ON REPORT.
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Bill in equity to foreclose a mortgage. The defendant did
not appear and judgment p1'0 confe8iW was taken.
The case is stated in the opinion.
The following is the prayer of the hill :
"Fifth. vYherefore, your complainant prays that the said
Jessie A. McCall may be ordered to pay the debt and interest
secured by said mortgage and in default thereof to be forever
debarred from redemption of the premises therein described.
"Sixth. Your complainant says that said land lies in a district
having an office and system for the registry of conveyances ofl:md;
wherefore, she prays that there may he a further order to the effect
that, in the event ofsaid,JessieA. McCall's failing to pay the debt
and interest secured by said mortgage within the time limited therefor by the court, then she shall execute and deliver to your
complainant a good an<l sufficient deed of quitclaim and release,
so that the same may be recorded in the district where said land
lies."
Harvey D. Eaton, for plaintiff.
SITTING: PETERS, C. J., WALTON, LIBBEY, FosTER, HASKELL,
'V°ISWELL, JJ.
·WISWELL, J. Bill in equity between parties resident in this
State to foreclose a mortgage upon real estate situated in Nova
t,cotia.
The defendant failing to appear, the hill was faken pro confe8so. Afterwards on motion for a decree, the justice presiding
at nis1~ p1·ius, being doubtful as to the jurisdiction of this court,
with the consent of counsel for the complainant, reported the
case to the law court to determine whether the bill should be
sustained, and what decree if any, should be made.
It is a familiar maxim of equity jurisprudence, that equity
acts against the person. Where the subject matter is situated
within another State or country, hut the parties are within the jurisdiction of the court, any suit may be maintained and remedy granted
which dfrectly affects and operates upon the person of the defendant
and not upon the subject matter, although the subject matter is
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referred to in the decree, and the defend:mt is ordered to do or
refrain from certain acts toward it, and it is thus ultimately but
indirectly, affected by the relief granted. Pomeroy\, Equity
Jurisprudence, § 1318.
Common in:-,tances of such an exercise of equity powers, are
where courts, having jurisdiction of the per~on, decree the specific performance of contracts to convey lands, enforce and
regulate trusts, or relieve from fraud, actual or con::;tructive,
although the subject mutter of the contract, trust or fraud, either
real or personal property be situated in another State or
country. A leading case upon this subject and one often cited
in modern cases, is that of Penn v. Lord Ballimm·e, I Ves.
444, decided in 17 50 by Lord Chancellor Hard wicke.
The fact of the situs of the land being without the commonwealth
does not exempt defendant from jurisdiction, the subject of the
suit, being the contract, and a court of equity dealing with persons,
an_d compelling them to execute its decrees and transfer property
within their control, ·whatever may be the situs. Ping1·ee v.
Coffin, 12 Gray, 288.
The principle is thus stated by the Federal Supreme Court:
ee Where the necessary parties are before u court or equity, it is
immaterial that the 1·e.~ of the controversy, whether it he real or
personal property, is beyond the territorial jurisdiction of the
tribunal. It has the power to compel the defendant to do all
things necessary, according to the lex loci rei :•dtm, which he
could do voluntarily to give full effect to the decree against him.
Without regard to the situation of the subject mutter, such
courts consider the equities between the parties and decree in
personam uccording to those equities, and enforce obedience to
their decrees by a process in persor,mn." Phelps v. McDonald,
99 u. s. 298.
Our court in Reed v. Reed, 75 Muine, 2G4, sustained a bill
and made the necessary decrees to redeem from a mortgage
lands situated in the state of Wisconsin. And the court has in
many cases proceeded and granted relief upon the maxim,
equitas agit in per:wnam.
The English chancery courts, regarding the right to redeem
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as a mere personal right, and the decree for a foreclosure, a decree
in per.-wnani, have often decreed the foreclosure of mortgages
upon lands beyond the jurisdiction of the court. Tolle,· v. Carteret, 2 Vern. 495; Paget v. Ede, L. R. 18 Eq. 118.
In this country the question has frequently arisen as to the power
of an equity court to decree the foreclosure of a mortgage upon
property situated both within and without the jurisdiction of
the court. The doctrine is sustained by the highest authorities
that a court having jurisdiction of the person of the mortgag!)r,
or of the owner of the right to redeem, may decree such a foreclosure.
In .1Wuller v. Dows, 4 Otto, 444, it was held that a U. S.
Circuit Court for the District of Iowa, which had jurisdiction of
the mortgagor and the trustees of the mortgage, could make a
decree foreclosing a mortgage upon a railroad and its franchises
and order a sale of the entire property although a portion of the
property was in the state of Missouri. Mr. Justice Strong in
delivering the opinion of the court said, '' VVithout reference to
the Engfo,h Ch:ineery decisions, where this objection to the
decree would be quite untenable, we think the power of courts
of chancery in this country is sufficient to authorize such a
decree as was here made. It is here undoubtedly a recognized
doctrine that a court of equity sitting in a State and having
jurisdiction of the person may decree a conveyance by him of
land in another State, and it may enforce the decree by a process
against the defendant.
•
In Union Trust Co. v. Olnu;tead, 102 N. Y. 729, the plaintiff
sought by foreclosure and sale to enforce a mortgage executed by
the defendant corporation upon property, a part of which was
situated in another State. The court held that although the decree
of foreclosure might not be operative beyond the territorial
limits of the jurisdiction, that the court might have required the
mortgagor, being within the jurh,diction, to execute a conveya!1ce of the property situated in the other State.
To the snme effect are numerous other deci:::;ions by courts of
the highest authority in this country, both Federal and State.
After an examination of these authorities we have no doubt that
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this court has the power to make a decree compelling a mortgagor, over whom it has jurisdiction, to make a conveyance of the
mortgaged premises, after failure to pay the amount ascertained
to be due, within the time fixed by a decree of the court, which
time should not be less than the statutory period allowed for
redemption in the place where the land is situated.
But as to when and under what circumstances this power
should he exercised by the court, is, we think, another and quite
different question. It must be remembered that no decree of
the court would be operative except one against the mortgagor,
or person having the right to redeem, commanding a conveyance.
The court could not proceed in the usual and customary method
by decreeing either a strict foreclosure or a foreclosure by a
judicial sale. Neither the decree itself nor any conveyance
under it, except by the person in whom the title is vm,ted, can
operate beyond the jurisdiction of the court. Watkins v. IIolman, 16 Pet. 25. A court cannot send its process into another
State nor can it deliver possession of land in another jurisdiction. Muller v. Dows, supra. It can only accomplish foreclosure of such a mortgage by its decree in penwnam, compelling
a conveyance.
We do not think that a chancery court Hhould exercise this
power except under unusunl or extraordinary circumstances.
'\Vherever it is necessary in order to prevent loss or to protect
the rights of a mortgagee it may be done, for instance in the
case of a mortgage upon property situated both within and
without the State, where, unless a sale of the entire property
could be made at one time, great loss might ensue, or in other
cases where an equally good reason ex.isted. But ordinarily we
think that the holder of a mortgage should he required to resort
to the remedies or the courts of the jurisdiction in which the
land is situated. This is in accordance with the principle, than
which none is better established, that the dispm,ition of real
estate, whether hy deed, descent, or by any other mode, must
he governed by the law of the state where the same is situated.
lVatlcins v. IIolman, ,'4up1·a.
In this case there are no reasons, either alleged or apparent,
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why the holder of this mortgage cannot foreclose the same
according to the law of the place where the land is situated,
without loss or great inconvenience.
We think therefore that the entry should be,
Bill di8nii.~8ed witlwut pr·ejudice.

BETSEY LORING-,

in equity,

V8.

J~<\COB

L.

Cumberland.
Will.

HAYES,

and others.

Opinion March 31, 1894.

Absolute Gift.

Life Estate.

"Also."

A testator bequeathed and devised certain specific articles of personal property

and a pew in a meeting house to his wife for life, and in the same clause he
made a further bequest, using the following language, "I also give and
bequeath to my said wife, Betsey Loring, forty-five hundred dollars, to be
paid to her in cash or in such personal securities as she may select from my
estate." Held; That by this language the testator made an absolute gift to
his wife, of the sum of forty-five hundred dollars; and that the meaning of
the word ''also" in this connection was "in addition" rather than "in like
n1anner."
By a subsequent clause in the will, the testator bequeathed and devised to
others all of the real and personal property given to his wife, that might
remain unexpended at her decease. Held; that so far as the devise or bequest
over applied to the absolute gift of forty-five hundred dollars, it was void.

ON REPORT.
Bill in equity, heard on bill, the allegations being taken as true
by agreement of all the parties, to obtain the construction of
the will of Perez Loring, deceased.
The material parts of the will are stated in the opinion of
the court.

Nathan and Hem·y B. Cleaves, Hen1'y W. Swasey, and
Stephen C. Pen·y, for plaintiff.
Franklin ..llf. Drew, and Leonard G. Roberts, for defendants.
The gift of $4500 to the plaintiff is limited like the other
property, given to her in the second clause. to ~~ her use during
her natural life." Rule of construction. Cutton v. Smithwick,
66 Maine, p. 367.
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Testator intended to provide for the support of his widow
during her 11aturul life, and then see to it that all of his property
remaining a.nd unexpended by his widow in her life-time, should
go to his heir:::i instead of any portion going to her heirs. He
evidently intended that his widow should continue to live in
keeping with-her style of living while his wife, hut when that
was accompli::,hed, he felt his duty toward her and her fomily
would be db;charged, and he preferred that his heirs should
have all the remainder of his estate rather than thut any of it
should go to his wife ·s heirs. The testator in no way, in his
will, recognizes the heirs of his wife eo nomJne, but he does
remember with gifts his sister and a large number of his nephews and nieces by name. All that he gives his wife is contained
in the second article of his will. All the rest of his estate he
gives directly to his heirs upon his decease. No recognition of
her heirs is made, no provision for them is provided. He gave
to his wife for her use during her natural life his home with its
furnishings as he should leave it, his horse and carriage, and a
pew in the church, and then, that she might have an income to
enable her to continue to occupy and use them as she had during
their married life, he gave her $4500 for her life. No aid can
be derived in the construction of this will from its punctuution
a'3 throughout the will the testator disregards the rules of punctuation. Disregarding then the punctuation, let us examine the
words of article two, and try to find the true construetion to be
given to them. Both parties agree that everything enumerated
down to and including the pew was given to the widow only
d·uing her life. We submit that the remaining gift in this
article, namely, $4500, has the same limitation attached to it.
1. Because this is consistent with the purpose we think the
testator had that all of his property should in the end go to his
heirs and that the heirs of his wife should receive no part of it.
2. The word'' also" used at the commencement of this last
clau~e, means here "in like manner," and the commencement of
this clause means, "I, in like manner" give and bequeath to my
said wife Betsey Loring forty-five hundred dollars," etc., referring
back to the limitation "for her use during her natural life."
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This interpretation of the word ''also'' is in harmony with its
definition and the rules of construction of wills. See Caroline
Mor,gan's Executor v. John 1Ylurgan'8 Trut-itee. Court of Chancery, N. J., reported in Cent. Rep. January G, 1887, p. 8G4, a
similar case where the court discusses the matter of punctuation
and the meaning of the word •• also."
3. The construction claimed by the defendants is the only
one consistent with the language of the testator used in the
fifth article of his will. He says, "Fifth and upon the decease
of my said w•fe I give bequeath and devise all that may
remain unexpended of the real and personal or mixed estate
given to my said wife in the second clause of this will to Jacob
L. Hayes," and the other defendants. This language includes
everything given to his wife in the second clause. He says" all."
His language shows that the testator had in mind both clauses
of article two and, therefore, he could not have referred alone
to the first clause of clause two. He said, "all that may remain
unexpended." This word "unexpended., finds no application
in the first clause of article two. In the first clause he gave
his wife hh; house, furniture and housekeeping articles, horse,
carriage, sleigh, harness, farming tools, watch, jewelry and pew.
Not one piece of property which could be expended, and,
therefore, the use of the word "unexpended" finds no application
in the first clause, no applicatiop to the only property which
the plaintiff suys remains to he disposed of. If we examine the
second clause of article two, we find property to which the word
"unexpended" could be properly applied, namely, the forty-five
hundred dollars. This is a species of property which can be
expended.
All the property embraced in the first clause of article two is
plainly either real or personal. But when we come to the
second clause of article two, we find property ,vhich might
properly be denominated t• mixed," namely, "securities." The
testator when he made his will, could not know whether his wife
would prefer that the forty-five hundred dollars which he
proposed to leave to her, shoultl he paid to her in cash, or made
up by selections from his notes and bonds secured by mortgage
VOL, LXXXVI.
22

354

[86

LORING V. HAYES.

on real estate, and that he might cover either contingency he
used the word ''mixed" estate in his enumeration of the remainder which his wife might leave. And, as a matter of fact, she
(lid select securities for the whole amount of the forty-five
hundred dollars except one hundred dollars in gold.
By thus applying the words" unexpended" and "mixed" every
part of the will becomes intelligible and every clause nnd word
are taken into consideration; nothing is rejected, and articles
two and five mutually aid and give light to each other.
Plaintiff in reply.
The language of John Morgan's will is," I give, devise and
bequeath unto my beloved wife, Caroline Morgan, all of my
household goods and furniture, also one third of the income or
interest of my estate during her widowhood, in lieu of dower."
And the words expressing the quantity of the estate were
reserved till the Pond of the devising clause.
It is said in Gile.~ v . .Zlfelsom, L. R. ( 6 H. L.) 24, cited in
11foJ"gan v. Morgan, supra, "The proviso being at the end of
all the devises must have a meaning applicable to all, and not
he treated as if pl:wed at the end of one and thus be mude
applicable to one only."
As said in 8 Viner\; Abridgment, 214, it has been decided,
"If a man devise blackacre to one in tail, and also whiteacre,
the devisec shall have an estate tail in whitencre too, for this is
all one sentence."
Sevinz, J., in 1 Modern Reports, English Courts, 130, has
announced this doctrine as follows: "If A. gives blackacre to
C. and his heirs, also whiteacre, this gives C. a foe in whiteacre," because tl1e devise is all in one sentence. But the decision
goes on to say that if there had been a separate sentence
repeating the name of the devisee and the verb of gift - as is
the fact in the case at bar - the words of the devise of blnckucre in fee would not have enlarged the estate in whiteacre
beyond an estate for life in C.
SITTING:

PETERS,

HASKELL, WISWELL,

C. J.,

J,J.

WALTON,

LIBBEY,

EMERY,
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WISWELL, J.
Bill in equity asking for the construction of
a will. The only two clauses of the bill involved in the question presented, are as follows :
rr Second. I give, bequeath and devise to my wife, Betsey,.
Loring, my house with all the buildings and the land adjoining
the buildings, also all the furniture and housekeeping articles,
contained in my dwelling house in said Yarmouth to have and
to hold the same for fter use during her natural life, also my horse,.
carriage, sleigh, harness, farming tools, also my watch and
jewelry, Pew No. 9 first Parish Church I also give and
bequeath to my said wife, Betsey Loring Forty-five hundred
dollars ( 4500) to be paid to her in cash or in such personal
securities as she may select from my estate.
"Fifth And upon the decease of my said wife I give bequeathi
and devise all that may remain unexpended of the real and;
personal or mixed estate given to my said wife in the second.
clause of this will, to Jacob L. Hayes and others [naming them Ji
to he divided equally between them share and share alike, to,
have and to hold to them, and each of them in severalty, their·
heirs and assigns forever."
The foregoing is an exact copy of the two clauses of the ,vilU
( except the names of the devisees in the fifth clause) according
to the report, including punctuation.
The only question is whether the last portion of the second,
clause, taken in connection with the fifth clause, give~ to the
widow the sum of forty-five hundred dollars absolutely, or only
the use of that sum for her life, with or without the right to,
expend the same. rr I also give and bequeath to my said wife,,
Betsey Loring forty-five hundred dollars ( 4500) to be paid to
her in cash or in such personal securities as she may select from
my et,tate/'
This language is not only sufficient anrl appropriate to make
an absolute bequest, but it i.s difficult to see how the testator
could have used other or different words which would more
clear]y show his intention of making an ab8olute general bequest. The same language used in a devise of real estate would
give the devisee an estate in fee simple.
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But the counsel for the respondents urge that the u:::;e of the
word, '' also" in this paragraph, '' I also give and bequeath,"
shows that the intention of the testator was to limit this bequest as he had the other devises and bequests in that clause.
He says that the word means, "in like manner," and that the
testator's intention was to bequeath this sum of money, in like
manner with the rest of the devises and bejuests in the clause,
that is, "for her use during her natural life.'
The word "also," is used three times before in the same
clause, once shortly before and twice after the words of limitation. Its use an<l. connection in the two first instances after the
words of limitation was undoubtedly such as to show an intention upon the part of the testator that the bequest of the,,
specific articles of personal property, the horse, carriage and
other things mentioned should he subject to the same limitation.
The case of Morgan v . .M>rgan, 41 N. J. E. 235, relied upon
by respondents' counsel is, we think, much more applicable to
the use of the word, ii also," in the instances that we have just
referred to, than to its use in a separate and distinct paragraph,
as this seems to he.
While it is true that one meaning of the word "also " is "in
like manner," another and quite as common a meaning is "in
addition." "besides," and we think that this is the sense with
which it was used by the testator in this last paragraph.
The respondents' counsel further urge that the fifth clause of
the will, wherein the testator devises and bequeaths unto Jacob
L. Hayes and others "all that may remain unexpended of the
real and personal or mixed estate given to my wife in the second
clause of this will,'' at the decease of his wife, should be taken
into consideration as Rhowing that the bequest of this sum of
forty-five hundred dollars was for life only.
Whether by this clause the te;stator intended to make a devise
and gift over of all the property m~ntioned in the second clause,
or only of that which was given for life can make no difference.'
It has long been a settled rule in this State, as well as elsewhere,
that where by the terms of a devise or beque::,t an estate in fee simple
of real estate, e>r an absolute gift of personal property is made, a
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devise or gift over is void. Jones v. Bacon, 68 Maine, 34;
Stuart v. Walker, 72 Maine, 14H; Mitchell v. Mm·se, 77 Maine,
423.
In this case, the bequest of forty-five hundred dollars to the
wife in cash or securities to he selected by her is absolute; there
are no words of limitation that apply to that portion of the
clause and it cannot be presumed that the testator intended a
a life estate only, when the language used cJearly indicates an
intention to make an absolute gift.
Dec,·ee accordingly.

ALBERT W. PAINE, Administrator,
v.~.
WILLIAM J. FoRSAITH, and another, Trustees, and others.
Penobscot.

Opinion March 31, 1894.

Trust. Appointment. Disposition. Duration. Termination.
Where property is given, granted or bequeathed to certain individuals to be
used, appropriated and applied for their benefit, and in such manner that
no other person, or persons, have or can have any interest in it, they thereby
become in effect the absolute owners of it, and may exercise all the rights
belonging to them in that relation.
The gift of the income of real estate is a gift of the real estate itself'. The
same rule applies as to personal property.
A grantor conveyed all of his property to his children in trust for certain
purposes. The trust deed contained a provision that the sum of $10·,ooo
should be raised from the trust property, to be subject to the appointment
and distribution ot' the grantor '' by will or other written instrument." By
his will executed several years before his death he fully exercised the power
of' appointment and distribution reserved, and subse4uently by a written
instrument, made a few days before his death, he again exercised this power,
making a different disposition of' the fund.
Held; that the subsequent
exercise of the power of appointment by the written instrument revoked
the exercise of that power in the previously executed will.
In the subsequent written instrument the appointor made use of' substantially
the following Janguage: '' I now desire that the following named persons
shall receive the benefit of the $10,000. My wife, Amanda S., shall have
paid to her annually the income of one third of the $10,000. The income·
of the remaining two thirds shall be equally divided between the children,
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of my son, Alfred, and the two daughters, of my daughter, Annie V." Then
followed a provision to the effect that in the event of the 9eath of ei.ther of
the children of his son or of his daughter without issue, the share of the
deceased should go to the surdving brother or sister. Held; that this was
a full and complete disposition of the trust fund and that the rights of the
persons named in said instrument are as follows :(1.) The widow is entitled to one third of the income of the fund during
her life.
(2.) During the continuation of the trust, the remainder of the income
shall be paid one half to the children of the son, Alfred, and the other half
to the children of the daughter, Annie V.; in the event of the death of either,
the share of the deceased to be paid to the children of the deceased, if any,
if not, to the surviving brother or sister.
(3.) After the decease of the widow of the appointor, if all the parties
who are then or may be interested desire the trust to terminate, this court
could decree a termination of the trust and the conveyance or distribution
of the trust fund to the persons then entitled, viz, one half to the children
of Alfred and one half to the children of Annie V., .if living; if any should
have deceased at that time, then his or he1· children would take their deceased
parents' share, and if no children, the share of the deceased would go to the
surviving brother or sister.
( 4:.) If all the parties interested should not join in a request for a termination of the trust at that time, it would continue until it should be
ascertained if either of the children of the appointor's son, Alfred, or of'
his daughter, Annie V., died without issue. When that fact becomes
ascertained, distribution of the fund can be ordered in accordance with the
terms of the written instrument and as indicated in the opinion.
ON REPORT.

Bill in equity, heard on bill, answers and facts agreed, to
obtain the construction of certain instruments of trust in the
estate of John "\"1~. V eaz;ie, deceased.
The case is stated in the opinion.

Alb~rt W. . . Paine, for plaintiff.
F. A. Wilson and C. P. Wooda1'd, fi:>r trustees.
Jw,;per Ifutchings, for Amanda S. Veazie.
SITTING:
"\VISWELL,

LIBBEY,

EMERY,

HASKELL,

'\\rHITEHOUSE,

JJ.

J.

By a trust deed dated February 22nd, 1879,
modified by an instrument dated a few days later, both delivered
at the same time, ,John W. Veazie conveyed all his estate to
WISWELL,
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his two children, Alfred Veazie and Annie V. Forsaith, in trust
for the purposes stated therein.
The trust was duly accepted by the said Alfred Veazie and
the said Annie V. Forsaith, and subsequently, both having died,
they were succeeded in the trust by the present trustees, William J. Forsaith and Mrs. Etta H. Veazie, in accordance with
the provisions of the instrument creating the trust.
The original trust deed contained this provision, '' Finally to
provide from the income of the trust property or otherwise,
within two years of my decease, the sum of ten thousand
dollars, which shall be subject to my appointment and distribution, if I so choose, by will or other written instrument."
John W. Veazie in his last will executed August 3rd, 188H,
fully exerci8ed this power of "appointment and distribution"
by a bequest of the fund to Helen M. Lord of Yankton, Dakota,
r, in trust for the sole use and benefit of my grandson, Alfred
· Veazie, the only son of said Alfred Veazie, named in the trust
deed."
Subsequently, by an instrument dated April 5th, 1891, a few
days· before his death, he made a different disposition of this
ten thousand dollar fund. The language of that instrument, s6
far as necessary for a proper understanding of the question
involved, is as fo11ows, "I now desire that this $10,000 he kept
by the present trustees (William ,J. Forsaith and Etta H.
Veazie) of the trust property. . . . . I now desire that the
following named persons shall receive the benefit of the $10,000.
My wife, Amanda S. Veazie, shall have paid to her annually
the ii:1come of one third of the $10,000. The income of the
remaining two thirds shall be equally divided between the children
of my son, Alfred, and the two daughters of my daughter,
Annie V. Forsaith. Should Alice V. Towle or Alfred Veazie
die and leave no children, then the share of the deceased shall
revert to the surviving brother or sister as the case may be. In
case of the death of Marion Forsuith or Annie Forsaith Jenving
no children then the shares of the deceased shall revert to the
surviving sister. My wife shall, if she survives me, receive
during her widowhood the income of one third of the $10,000,
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und at her death the one third which she would have received if
living shall be equally divided between Marion Forsaith, Annie
Forsaith. Alice V. Towle and Alfred Veazie."
By a hill in equity, in which all of the persons interested are
made parties, this court is asked to determine the rights of the
parties under these various instruments.
That the exercise by Mr. Veazie of the power of appointment
reserved by him in the original trust conveyance, by the written
instrument dated April 5th. 1891, revoked the exercise of that
power in the previously executed will, either in whole or in part,
is too clear to require discussion or citation and is admitted to
be the result by the counsel for all parties. If the power is
completely and effectually exercised by the subsequent written
deed, it entirely revokes the previous exercise of that power in
the will.
It becomes necessary then, first to determine whether or not
in the instrument dated April 6th, 1891, there is a complete ·
and effectual disposition of this fund. The language is, I now
desire tlrnt the following named persons shall receive the benefit
of the $10,000," and he then provides that his wife, during her
widowhood should receive one third of the income and the
children of his son, Alfred, and the two daughters of his Jaughter, Mrs. Forsaith, should receive the other two thirds.
The question as to what Mr. Veuzie's intention was is not
entirely free from doubt, hut we are inclined to the opinion that
he intended to make a full and complete distribution of this
fund. We think that, by the use of the words ,i the benefit of
the $10,000," he meant to give more than the income of that sum
for a limited time or for life. The word benefit" unrestricted
means the whole benefit, the entire beneficial interest. Where
property is given, granted or bequeathed to certain individuals
to be used, appropriated and applied for their benefit, and in
such a manner that no other person or persons have or can have
any interest in it, they therehy become in effect the absolute
owners of it, and may exercise all the rights belonging to them
in that relation. 8mitlt v. Harrington, 4 Allen, 566.
The same result is reached by the application of certain rules
ii

ii
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of construction to that portion of the instrument which provides
for the distribution of the income. It is a. well-settle<l rule of
law that a gift of the income of real estate is a gift of the real
e::;tate itself. The same rule applies as to personal property.
The gift of the income of persona] property is in contemplation
of law a gift of .the property itself. In the case of either real
or personal property a gift of the income for life is a gift of the
property for life, while a gift of a perpetual income is a gift of
the .fee of the real estate or of the absolute property in the
personal estate. Smnp.'wn v. Randall, 72 Maine, 109.
In this instrument there were no words of limitation in regard
to the payment of the income, except as to the widow, and
except in the event of the death of either of the beneficiaries
without issue, in which event the share of the one so dying is to
go to the brother or sister. vVe think that a fair inference from
the language used in regard to the death of either of the beneficiaries without issue, is that, in case of death with issue, such
issue is entitled to the benefit of its parent's share of the fund.
It is undoubtedly true that, if the trust was to continue for
the payment of the perpetual income, it would he void because
of the rule against perpetuities; hut we do not think that it is
a necessary c°onstruction of the instrument that the trust should
continue for such a length of time as to create a perpetuity.
The instrument contains nothing as to the duration of the trust,
except by inference from it::, purposes. It was undoubtedly the
intention of .Mr. Veazie that it should continue during the time
that his widow may be entitled to one third of the income in
accordance with the provision~ of the instrument.
At the expiration of that time, if all the parties who are then
or may he interested, desire that the trust should terminate,
this court woul<l have the power to decree a termination of the
trust and the conveyance or distribution of the trust fund to the
persons entitled. Perry on Trusts, § 920; Smith v. Hcm·i'ngton, 4 Allen, 5(i(j; Bowditch v. Andrnws, 8 Allen, 339.
If all the parties interested should not join in a request for a
termination of the trust at that time, it would have to continue
until it was known whether or not either of the children of
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Alfred Veazie or of Mrs. Forsaith died "vithout issue, so as to
u8certain who became entitled to any portion of the principal
fund under that clause which provides that. in case of the death
of either of the children of Alfred Veazie or of Mrs. Forsaith
without issue, the share of such deceased should go to the
brother or sister. But even in this latter event, the trust would
terminate and the estate vest within the period allowed by law.
Our conclusions are that. hy the instrument dated April 6th,
18Hl, Mr. Veazie fu]]y and completely executed the power of
appointment reserved to him in the original trust deed, thereby
entirely revoking the previous exercise of that power in the
will : that the present trustees will continue to hold the legal
title to the trust property, and during the widowhood of Mrs.
Amanda S. Veazie, pay one third of the income of said fund to
her, one third to the children of Alfred Veazie and the other
third to the chi1dren of Annie V. Forsaith; at the expiration
of that time, if all of the parties who are or may be interested do
not join in a request to have the truRt terminated, it will continue
for the purposes above indicated; in the latter event distribution
of the income should be ma<l.e as provided in the instrument,
viz, one half to the children of Alfred Veazie and one half to
the children of Mrs. Forsaith.
Decree acco'l'dingly.

INHABITANTS OF ORONO V,IJ. DANIEL ;EMERY.

Penobscot.

Opinion March 31, 1894.

Tax. Suit. Written Directions. Pleading. Proof. R. 8., c. 6, § § 141, 176.
The selectmen of a town gave a direction in writing to the tax collector of the
town, properly dated, directed to the collector and signed by the selectmen,
of the following tenor, "Sir; You are hereby ordered to collect by due
process of law, by suit or otherwise, all the taxes remaining unpaid to date."
Held; that this was not a direction to commence an action of debt in the
name of the inhabitants of the town, as required by R. S., c. 6, § 175; and
that without such a direction an action for the recovery of taxes in the name
of the inhabitants of the town cannot be maintained.
In an action for the recovery of taxes in the name of the inhabitants of a
town, the failure to prove such a written direction as is required by the
statute, may be taken advantage of in defense under a plea of the general
issue.
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EXCEPTIONS.

Action of debt to recover taxes assessed against the defendant, a resident of the town of Orono.
Declaration : "For that the said Daniel Emery. on the first
day of April, A. D., 1887, was an inhabit:mtofsaid Orono, and
liable to be taxed therein, and the assessors of taxes for the year
A. D., 1887, duly elected and legally qualified, assessed upon
said Emery the sum of $18.40, on his land and buildings thereon, on the north side of Mill street, his homestead; $13.80, on
land and buildings thereon on south side of Mill street, corner
of Pleasant street, occupied by him as a shop, and three dollars
for his poll tax, in all the sum of $35.20, said sum being his
proportioQ of the town, county and State tax for said year 1887.
And the said assessors did on the 20th day of June, A. D.,
1887; make a perfect fo;t of said taxes under their hands, and
commit the same to the hands of Alanson Kenney, collector of
said town for said year, who was duly elected and duly qualified
with a warrant in due form of law for said year, under their
hands of the date aforesaid. And the plaintiffs aver that the
said tax was duly and seasonably demanded of said Emery by
said collector prior to the commencement of the suit, whereby
and by reason of the statute in such case made and provided,
the defendant became liable and an action hath accrued to the
plaintiffs, to have and recover of the said defendant the sum of
$35.20, of which sum said Emery has paid the amount of
$25.20, and no more, and owes the balance, to wit, the sum of
ten dollar::, and interest .on same from August 1st, 1887. And
the plaintiffs further aver that the selectmen of said town, on
the 3d day of September, A. D. 1887, in writing by them
signed, directed this action to be commenced; to the damage," &c.
Plea, general h,sue.
The municipal officers testified that they employed counsel to
attend to this case and sanctioned the prosecution; that as
selectmen they approved the prosecution of the suit and were
directing it; and that the notice was given to bring suits in
several cases such ns the collector saw fit to bring in the name

364

ORONO V, EMERY.

[86

of the town. The writtPn direction to the collector is stated
in the opinion.
The action, which came into this court upon an appea] by the
plaintiffs from a trial jm,tice, was heard before the presiding
justice, who ruled that the action could be maintained upon the
evidence, for the unpaid balance due, and the defendant took
exceptions.

Jasper Hutcltin,qs, for plaintiffs.
Pleading the general issue is a waiver of objection that the
written directions were not given according to the statute, if
they are not good. 1 Chit. Pl. p. 446; Boynton v. Willard,
10 Pick. 166; Wapole v. Gray, 11 A1len, p. 149, and cases;
Littlefield v. Pinkham, 72 Maine, 369; T,·ustees, &. v. Kendrick, 12 Maine, 381; Savage Mfg. Go. v. Armsfrong, 17
Maine, 34; I1ellw· v. Savage, 20 Maine, HJ9.
The court will not require technical precision or accuracy of
town officers in the wording of this notice. It can be no
objection to this order that it is in the altemative.
The selectmen authorized this suit hy word of mouth and are
here prosecuting it. This serves equally well to guard against
abuse of the power to bring suit in the name of the town as a
written order, and is a sufficient substitute for a writing.
T. W. Vose, for defendant.
SITTING:
WISWELL,

PETERS,

c. J.,

EMERY,

HASKELL, "\VHIT.FJHOUSE,

,JJ.

vV IS WELL, J. This is an action brought in the name of the
inhabitants of a town to recover a tax aseessed against the
defendant in the plaintiff town, for the year 1887, under section
17 5, chap. 6, of the Revh,ed Statutes. No question is made as
to the legality of the assessment, but it is claimed by the defense
that the action cannot he maintained because the requirements
of this section were not ·ohserved.
The section so far as applicable to the question under consideration is ns fol1ows: ~~ In addition to the other provisions
for the collection of taxes duly assessed, the mayor and treasurer
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of any city, the selectmen of any town, and the· asseseors of any
plantation to which a tax is due, may in writing direct an action
of debt to he commenced in the name of i:mch city or of the
inhabitants of such a town or plantation, against the party liable~"
The direction alleged in the writ and relied upon by the
plaintiffs is as follows:
'' Orono, September 3d, 1887.
'' To Alanson Kenney, Collector of Taxes for Town of Orono.
"Sir·: You are hereby ordered to collect by due process of
law, by suit or othenvise, all the taxes remaining unpaid
to date.
A. J. Durgin, l Selectmen
Nath'l Frost,
5 of Orono."
There are various methods provided by law for a tax ~ollector
to enforce the collection of taxes, committed to him. He may
distrain the delinquent's property; he may take the body ; and
by chap. 206 of the law8 of 1880, incorporated into section 141,
chap. 6, of the Revised Statutes, the Legislature authorized a
collector of taxes or his executor or administrator to sue in his
own name for any tax in an action of debt.
By the section under which this suit was commenced a still
further remedy is provided, ·whereby the selectmen of a town
may in writing direct an action of debt to he commenced in the
name of the inhabitants.
vVe think the intent of the Legislature is obvious. It is the
duty of tax collectors to collect, ordinarily at their own expense, the taxes committed to them for the compensation agreed
upon. They may proceed by any of the methods provided by
statute, and, if they deem it advisable, they may commence
actions of debt in their own name. But there may be occasions
when for special reasons, such as the denial of liability, a
question as to the validity of the assessment and for other
reasons, it would he equitahle and proper for the city or town
to allow a suit to be brought in its name, pay the expenses and
he Jiable for costs in case of defeat. As to the sufficiency of
these reasons in any case the selectmen of the tcnvn are the sole
judges. If they see fit they "may in writing direct an nction of
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debt to he commenced in the name of such city or of the inhabitants of such town or plantation against the party liable."
We do not think that the selectment of Orono did this or
attempted to do it in the written direction dated September 3rd,
1887. It was rather a direction to the collector to do his duty
in collecting unpaid taxes by suit or otherwise. There was
certainly no direction to bring snit in the name of the inhabitants and we cannot think that the selectmen intended to give
such a direction. Whether necessary or not, we think that a
direction under this section should be as to an action or actions
against a particular party or parties.
But the plaintiffs' courn;el says in answer to this objection
that the defendant cannot raise the question as to the want of a
sufficient direction under his plea of the general issue, and that
he has waived the objection by not taking advantage of it by
proper and seasonable pleading.
The ability of a plaintiff to sue, the existence of a plaintiff
corporation, the capacity of a plaintiff as alleged by him are all
admitted by a plea of the general issue, and ordinarily any requirements of law intended for the benefit of a defendant may
be wnived by him by pleading the general issue, for instance.
the requirement that the assignment or a copy must be filed
with the writ to enable the assignee of a chose in action to
maintain a suit in his own name; that the officer before 8erving
a replevin writ shall take from the plaintiff a bond; and the indorsement of every original writ by some sufficient inhabitant of
the State when the plaintiff is a non-resident. Other illustrations
might be given. See Littlefield v. Pinkham, 72 Maine, 369,
nnd cases cited.
But we do not think that the princip]es governing in such
cases apply to the <>bjeetion made by the defendant in this case.
He does not question the ability of the plaintiffs to sue nor the
existence of the plaintiff corporation. His objection is that a
suit in the name of an inhabitant of a town to recover a tax is
not authorized by statute, unless the selectmen of the town have
in writing directed the same to he brought.
Nor is this requirement of the statute intended for the benefit
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of the defendant. It is rather for the benefit of the town, that
the' town may not he rendered liable for expenses and costs
except when the selectmen authorize it. For these reasons \Ve
think that the question involved in this case does not coine
within the rule laid down in the Littlefield v. Pinkham, supra.
The plaintiffs' counsel relies upon the statement of the general
rule found in Chitty on Pleadings, page 462, in the following
language, r~But matter which merely defeats the present proceeding, and does not show that the plaintiff is forever concluded,
should in general he pleaded in abatement.'' The oujection
raised by the defendant does not merely apply to the present
proceeding. It denies the right of the town to sue for the
recovery of a tax in its own name until a certain definite
<lirection has been given by the selectmen, and so far as we
know this may never be done.
1Ve are confirmed in our opinion that the defendant should
he allowed to raise this objection under his plea of the general
issue, because the fact of a direction in writing or not, may have
been within the exclusive knowledge of the plaintiffs. The
plaintiffs allege such a direction and it was incumbent upon
them to prove it. The proof disclosed a failure to comply with
an important and material requirement · of the statute, without
which suit cannot be maintained.
Exception8 siu~tained.

DANIEL

CHASE, and others, Appelhrnts,
v.~.
CITY OF PORTLAND.

Cumberland.
Way.

Opinion April 2, 1894.

Damages. .J.lfarket Value. New Trial.
Stat. 1887, c. 97.
The petitioners represented that they were aggrieved by the refusal of the
municipal officers of Portland to award them damages for au injury alleged
to have been sustained by reason of the raising of Commercial street on its
southerly side, and asked to have the damages determined by this court. The
complaint was heard before a jury, who found that the petitioners sustained
no damage. Held; In such a cnse, that the diminution in the market valua
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of the property injured is a correct measure of the damages sustained. The
cost of the improvements and changes necessary to restore the premises
to a proper condition in relation to the new grade of the street is admissible as evidence affecting the question of the benefit to the property, but
not as a substantive cause of damage.
The petitioners were entitled to compensation for •the net injury done them;
to be made whole as far as money is a measure of compensation. This is
the essential meaning of the term, "just compensation,'' whether reference
is had to its use in the constitutional guaranty in favor of those whose
property is taken for public uses, or as the recognized basis of all general
rules, respecting damages. The special and peculiar benefits resulting to
the petitioners from the change of grade, must therefore be offset against
the damages sustained.
All such benefits as come from the situation of the premises with reference to
the change of grade, such as having a dry and pleasant street in front of
their lot and more convenient access to their store, are direct and special and
must be set off against the damages, although other estates on the same
street, may be benefited in like manner; but the general benefits arising
from the improved facilities afforded by the stre0t which affect equally all
estates in the neighborhood, cannot be thus offset.
When there is no indication of prejudice or mistake on the part of the jury,
and no just cause for disturbing the verdict, a new trial will not be granted.
ON MOTION AND EXCEPTIONS.

This was a case in which the petitioners sought to recover from
the city of Portland damages for alleged injury occasioned them
as owners of certain land, with buildings thereon, on Commercial
street in Portland by the raising of the street by the city in
front of petitioners' property during the months of June, July
and August, 1891.
Proceedings were commenced by the petitioners, September
7, 1891, under the provisions of § G8 of c. 18 of Revised Statutes
as amended by chapter 97 of statute of 1887. Application was
sensonahly made to the municipal officers of the city to view
said street and assess the damages caused by the alleged raising
of the street in June, July and August of the same year. View
of the premises was had by the municipal officers, October 14,
1891, hearing had and petitioners were given leave to withdraw.
Appeal was taken and entered in this court at the January term,
1892.
The caHe was tried at the October term, 1892, before a juryl
and the jury were allowed to view the premi8es. The jury
returned a verdict that the defendant did raise said Commercia,
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street in manner and form as the petitioners claimed, hut th;1t
the petitioners suffered no damages thereby.
The case was then brought to the law court on a general motion
for a new trial and upon exceptionR.
The case is sufficiently stated in the opinion.

C. F. Libby, Locke and Locke. for plaintifl~-5.
Betit L . .Larrabee, City Solicitor, for defendant.
SITTING:

PETERS,

C. J.,

E~rnRY,

FOSTER,

HASKELL,

vVHITEHOUSE, J.
The complainants represent that they are
aggrieved by the refusal of the municipal officers of the city of
Portland to award them damages for an injury alleged to have
been sustained by reason of the raising of Commercial street on
its southerly side adjoining their property, located at the head of
Long Wharf, and ask to _have the damages determined by this
court.
The statute under which this complaint i~ preferred ( Stat.
1887, c. D7) provides that, ~!when a way or street is raised or
lowered by a surveyor or person authorized, to the injury of an
owner of land adjoining, he may apply in ·writing to the municipal officers, and they shall view such way or street and assess
the damages, if any have been occasioned thereby; and any
person aggrieved by said assessment may have them determined
on complaint to the supreme judicial court," &c. The complaint
has been heard before a jury who found that the street was
raised as alleged, but that the, ~~petitioners sustained no damage
thereby." The case now comes to the law court on motion and
exceptions.
The street in question appears to have been laid out across
tide-water flats in 1853, and to have been constructed with a sea
wa11 along the wnter front. The complainants' large wooden
building ( one hundred and fifty feet long and fifty feet wide)
was constructed on piles over tide waters facing on Commercial
street. At the time it was erected, the ground floor was fifteen
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inphes above the grade of the street. In 1861, a sidewalk was
laid alongside the old platform in front of the store, but no other
structural change appears to have been made on the southerly
side of the street opposite this store until the change complained
of in 1891. But the level of the northerly side of the street
seems to have been rabied at different points from time to time,
and the railroad track in front of the complainants' premises
was raised Ro that the planking between the rails became nearly
two feet higher than in 1853. The southerly side of the street
thus gradually sloped from the rails to the sidewalk. The result
was that a large number of the buildings on that side of the
street had been raised from sixteen inches to three feet ; but it
is in testimony from the complainants that they suffered no
inconvenience and sustained no injury from the grade of the
street prior to the change in question. In 18~)1; the street
commissioner was duly instructed to raise the retaining wall on
the southerly side opposite the building of the complainants,
and to fill in the street to ~rade. This work was executed as
directed, leaving the complainants' store seventeen inches below
the new grade of the street. It is not in controver::;,y that, in
that relative position, the store was practically untenantable, and
it is admitted that the sum of $1788.53 was necessarily expended
by them in raising it to the level of the street and properly
adjusting it to the new conditions. It is also admitted that
whatever was done on the street at that time by the street com-•
missioner was duly authorized by the city of Portland. ( See
~11itcllell v. Brid,qewater, 10 Cush. 411.)
I. The exceptions. It wns contended in behalf of the compluinants that the rentahle value of the store was no greater
after it was raised than before, and hence that the damnge
occasioned by the alleged injury to their premises would he
fairly measured by the a.mount claimed to have been judiciously
expended in securing it and adh1sting it to the new grade. On
the part of the city, it ,vas contended that the complainants
were benefited rather than injured by the change of grade ; that
by reason of the low level and depressed condition of the street
at that poin!·, before the change in 1891, the water frequently
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stood to the depth of eight or ten inches in front of the complainants' store, making the approach to it inconvenient and
difficult; and that the special benefits accruing to this property
from the improvement in the street exceeded in value the amount
expended in raising the building.
The presiding judge instructed the jury, i'nter ali'a, as
follows :
'
''Now the damage to a piece of property in this class of cases
must be substantially this : how much did it reduce its nrnrket
value? . . . To answer that question intelligently you will conRicler what condition the land was in. The word land, as used,
includes the permanent building upon it. °"That condition was
the property in, as a ,vhole, and what condition was the strPet
in? Then if they went on and raised it in the manner described,
. . did it increa::m or depreciate the value of thut land as a whole,.
the market value of it? . . . A great many elements go to make•
up that question and to make up the answer to thnt question . . . .
If on the vvhole the increased value of the property by means of
raising of the street was equal to the expense thereby incurred,,
which he was necessarily obliged to incur in order to raise the
huilding and put it in a proper condition, then he would not he-•
damaged within the meaning of the ]aw. But if the expense·
which he ·was thereby obliged to incur wns more than the
increased value of the land, then this fact should he taken into
account. This is equjvalent to suying he was injured . . . . .
There is one benefit . . . which should not he taken fnto
account, that is, this side of Cottunercin] street as. a whole wus
thereby improved, benefited for everybody that had ocea~ion to
use it; where there wus before a mud-hole on one side it
came up and presented a handsome level street thronµ hout. . .
Such benefit as the petitioners may have derived in commcn
with all others living on the street, or having occasion to use it,
such benefit is not to he taken into aecount or deduetcd from
the injury to the lund. . . . But what direct, special damage
was occasioned to this property you may take into account and
give them full compensation, if they have suffered.
"Xow, in behalf of the city it is said that, although it cost
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$1500 or $2000 and even more to raise this building and put it
in a safe condition, still, the property being upon a level street
instead of being placed in a mud-hole, is worth more than it
was before, that it has increased the value of the property more
than it has cost him, that he has been benefited rather than
injured, even to the extent of $4000 or $5000. . . . . A
witness says ~ that if they didn't raise that building then of course
it diminished its value.' You may as well say that a horse is
not worth anything unless a man had a saddle to go with it, or
a carriage and harness. . . . A lot without a house on it is not
valueless because you can't use it until you do put a house on it."
It is contended by the learned counsel for the complainants
that the decrease in the market value of the property injured
cannot he a correct measure of the damages sustained, hut that
the true test to be applied, in a case of this kind, is the cost of
restoring the premises to a proper condition in relation to the
street, and of obviating the variou~ elements of damage caused
by raising the grade, provided such repairs be reasonably and
judiciously made; and if he is too poor to repair the injury, or
does not see fit to do so, his right to damages still subsists.
Instructions to the jury should be carefully adapted and
restricted to the facts hefiwe them. It was in evidence here that
this building had been elevated to conform to the change of
grade, and the complainant::, had also been allowed to give the
jury a full statement of all expenses incurred in making these
necessary repairs. Upon these facts, the rule of damages stated
and illustrated by the presiding justice was undoubtedly correct.
It is the rule which has frequently been invoked in cases of this
description, as well as in analagous cm,es in thi::, and other 1,tates.
Furthermore, the same rule has heen applied in the assessment
of damages, in cases of this kind, before the improvements have
actually been made to conform to the change of grade and the cost of
such improvements considered to be inadmissible as a substantive ground of damage. In Plimpton v. Wobw·n, 11 Gra.y, 41.5,
the center of a town way was rai::,ed above the level of the petitioner's land adjoining, an:l evidence of what it would cost to
fill up the intervening space was excluded at the trial. On
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exceptions the court say : The question of the enhanced value
to the land of the petitioner ,vas in issue. The evidence offered
ought to have been admitted. It is not because the land owner
has n right to set up a claim for the expense of filling up the
space between the traveled way and his land as a snh:~:tantive
cause of damage, but as affecting the question of the benefit to
his property."
So also in Barlce1· v. Taunton, 119 Mass. 392, damages were
claimed for the act of the city in reducing the grade of two
streets, and exception was taken because the petitioner was
allowed to state what he had expended in improvements upon
the premises since the change of grade. The exception was
overruled, hut the court say the objection would have been well
taken, "if the cost of such improvements had been claimed as a
substantive ground of damage."
Again, in Buell v. Wo1·cester, 119 Mass. 372, the neces:--ary
changes to conform to the higher grade had not actually been
made, but estimatt>s were received in evidence of the expense
that must necessarily be incurred in putting the property relatively in a proper condition. The jury were instructed that the
damages awarded the petitioner should, in no event exceed the
amount of the diminution in the value of the property," resulting
from the change of grade; and in the opinion ofthe law court it is
said : wrhe petitioner c1aimed damages occasioned hy a change of
grade in the street. He wa~ entitled to recover the diminution
in value occasioned to his property in the condition it was when
the change wus made from a low to a higher grade. Upon that
question, and as one of the steps in determining it! the jury
might consider what expense a prudent mun would reusonably
incur in putting the property, with reference to the new grade.
in as good condition as it was before, being limited in their verdict to compensation for the diminished value of the property."
The same principle has been applied in analogous cases where
the court is required to determine ·what is, jnst compcm,ation"
for the taking of a portion of a lot of land, "as for public uses,''
and for the injury to the remainder of the lnnd not taken. Railmod Co. v. McComb, GO Maine, 290, is a leading and important
ii

ii
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case on that suhjeet. The jury were there instruded that the
•• damages inclmled the value of the land taken and the direct
injury to the land remaining by the taking and use of this
portion . . . . If the real value of the land immediately before
and after the location of the road could he ascertained, the
difference between these two sums would be the damage. . . .
The market value of the land at the times mentioned is
perhaps the nearest approximation to its real value, and they
m ty consider the diminution of its market value by the location
of the road over it, exeluding, however, any geneml depreciation of lands by reason of the extension of the road, which
affected all lunch; in the village and neighborhood. It is the
direct de.preciation of this land in consequence of the location
of the road over it, that is to constitute your measure of damages."
In the elaborate opinion of the court by KENT, J., all these
instructions were expre::;sly approved.
Indeed, the objection to the use of the term "market value"
as synonymous with ''value" loses its force when the true
significance of it is remembered. It is not limited to the price
which it might realize at a forced sale hy auction. '~ Market
value" means the fair value of the property as between one who
wants to purchase and one who wants to sell any article; not
what could he obtained for it under peculiar circumstances,
when a greater than its fair pl'ice could be obtained; not its
speculative value ; not value obtained from the necessities of
another. It is what it would bring at a fair public sale when
one party wanted to sell and the other to buy." Lawreuce v.
Boston, 1HJ Mass. }2G; .Edmanrls v. Boston, 108 Mass. 53,5;
3 Sutherland on Da.n1. 4G2; Cooley's Const. Lim. ( Gth Ed.) G97
and cases cited.
A doubt is alRo suggested by the learned counsel whether in
the absence of express :::-tatutory provision therefor any benefits,
though special and peculiar to the petitioners resulting from
the change of grade, can he set off against the damages sustained;
and attention ·is called to the fact that in Massachusetts the
allowance of such benefits is expressly authorized, while in
:Maine hoth the statutes and the judicial decisions are silent upon
the su hject.
11
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But this doctrine seems to be so "Well founded in reason and
justice, and to he so strongly fortified by the decisions in other
states, and the uniform practice in this state, that it no longer
presents a question for discussion. It is a fundamental inquiry,
an indispensable element in determining what is ,i just compensation" for the injury sustained. A person suffering damage
in the manner in question, is entitled to compensation for the
net injury done him ; he is entitled to an exaet equivalent ftw
the injury ; he is to be made ,vhole as far as money is a measure
of compensation; no more and no less. This is the essential
meaning of the term," just compensation," whether reference
is had to its use in the constitutional guaranty in favor of
those whose property is taken for public uses, or as the
recognized hasis of all general rules respeding damages. In
his treatment of the subject of eminent domain Mr. Cooley
says in regard to compensation for property taken : '' It seems
clear that in these cases it is proper and just that the injuries
suffered and the benefits received by the proprietor, or owner of
the remaining portion of the land, should be taken into account
in measuring the compensation. This, indeed, is generally
conceded; but what injuries shall be allowed for, or what benefits estimated, is not always so apparent. . . . There must be
excluded from consideration those benefits which the owner
receives only in common with the community at large, . . while
allowin~ those which directly affect the value of the remainder
of the land. And if an assessment on these principles makes
the benefits equal to the damages, and awards the owner nothing·,
he is nevertheless considered as having received full compensation. and d'onsequently as not being in position to complain."
Cooley's Const. Lim. 698-702, and authorities cited. See also
3 Sutherland Dam. 432.
It is interesting to note also that the statute in Massachusetts,
expressly allowing such benefits to be considered, was ::,imply
an affirmation of the doctrine long before announced in the early
case of Corn. v. Norfolk, 5 Mass. 435.
See Hilbounie v.
County of Suffolk, 120 Mass. 393; also Allen v. Charle.-;town,
109 Mass. 243; Upham v. W01·ce8te1·, 113 Mass. 97.
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There is a well-recognized, general distinction between the
two kinds of benefit which may accrue to an estate from the
alteration of a street. There may be a special and peculiar
benefit resulting from its position on the street, as distinguished
from other estates not bounding on the same street; and second,
the general benefit arising from the facilities and advantages
afforded by the street, which affect equally all estates in the
neighborhood and which are shared in common with all such
m,tates. This distinction was fully explained to the jury and
they were correctly told that the special benefits might be set off
against the damages, while the general benefits could not be.
But the learned counsel for the petitioners still insists that it
was error to allow the jury to consider the improvement in the
access to their store, made by filling up the, mud-hole," as a
special and peculiar benefit to their property.
It has been repeatedly held, however, that the, advantages
which an abutter may receive from his location on a highway
laid out, altered or widened, are none the less peculiar and
special to him because other estates on the same street receive
special and peculiar benefits of a similar kind." Allen v.
Clw1·lestown, lOH .Mass. 243; Hilbourne v. Szrlfolk, 120 Mass.
393. And Donovan v. Springfield, 125 Mass. 371, is a case precisely in point. It was a petition for damages occasioned to different
lots by reason of the raising of the grade of the street; and it was
held that, all such benefits as come from the situation of the
lots with reference to the grade of the street affecting their value,
such as having a dryer and pleasanter street in front of the lots,
and having more convenient access to the lots, are direct and
special and must he set off against the damages, although other
lots upon the same street might be benefited in like manne:i:."
The rulings of the presiding justice upon this point were suffi-~iently favorable to the petitioners.
The remaining exceptions relate to instructions or requested
instructions upon matters of minor importance which had in no
way been the subject of controversy, and with respect to which
it is not conceivable, from the whole tenor of the charge and
the character of the evidence admitted, that there should have
11

11

11
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been any misapprehension on the part of the jury. '' To be
enlarging and refining upon points, either of law or fact, about
which there is no real di~pute. is an evil. It distracts and burdens the memory of the jurors unnecessarily." Strntton v.
Staples, 59 Maine, 99. The vital issue of fact presented by the
evidence was clearly stated and aptly illm::;trated; and we find
no reason to question the fullness or correctness of the instructions with which it ,vas submitted to the jury.
II. The motion. The question whether the special aud peculiar
benefits accruing to the petitioners' property from the improvement
in the street, were greater or less than the damage to it as a whole,
was not intricate or difficult to he understood. Two tribunals
have passed upon it with the same result. The jury were
entirely disinterested. They had the advantage afforded by a view
of the property and street iu question and the improvements
made in each. They had before them a plain, business proposition, and they could hardly fail to apprehend the true relation
of the facts to the issue. .Experienced and competent counsel
were also there to see that no feature of the injury wus overlooked and no element of damage forgotten. After a thorough •
examination of all the evidence reported and a careful study of
the learned and exhaustive briefs of counsel, it is the opinion of
,the court that there i8 no in<lication of prejudice or mistake on
the part of the jury, and no just cause for disturbing the verdict.
0

Excepti'ons and motion oven·uled.

WII,LIA~l

H.

GAIWINER

Knox.

1)8.

INHABITANTS OF CAMDEN.

Opinion April 2, 1894.

Way. Culvert. Sm:face Water. Towns. R. 8., c. 18, § 67; Stat.1889, c. 28/5.
Where the evidence fails to show that the municipal officers constructed a
"public drain," or "common sewer" in the e~ercise of any authority conferred by the statute of 1889, but satisfactorily proves that the act-, complained
of were performed by the highway surveyor while making necessary repairs
on the highway by cleaning out the old ditch, and one or more of the culverts,
in order that they might serve the purpose for which they were designed :
I-lPld; that if the effect of these operations was to cause the surface water to
flow upon the plaintiff's land adjacent more freely than it had previously
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been accustomed to do, no action will lie against the town for the damage
thereby occasioned.
Such proof will not sustain an action upon the statute of 188!:l, c. 285, relating
to public drains and common sewers; and a verdict for the defendants may
be properly ordered by the presiding justice.

ON

EXCEPTIONS.

The case is stated in the opinion.
,l. It. and 0. 0 . .1.Wont_qomery, for plaintiff.
In matters of drains and sewers under legislature authority,
granted and accepted, the town stands in the position of a corporation with special powers granted to it. The officers of the
town have the judicial power8, and the town has the ministerial
responsibilities. The officert1 say where the drain shall he laid,
&c., but its construction and maintenance are with the town.
And for any negligence in its construction or maintenance the
town is liable to the party injured thereby. R. S., ch. 16, § 2;
Bulger v. Edrm,, 82 Maine, 355; Rou:e v. Po1·tsmouth, 5G N.
IL 291, 294, 2H8; Cooley's Con. Lim., page 248; New York
v. Bailey, 2 Den. 433; Lead Go. v. Roche.-;ter, 3 N. Y. 463;
New York v . .Pm·ze, 3 Hill, G12; Gilman v. Laconia, 55 N.
· H. 130.
In the case of Lead Go. v. Roc/,e,-;ter, cited, the eourt say:
"That an ordimrnce of a city corporation, directing the construction of a work within the general scope of its powers, is a
judicia] act, for which the corporation is not responsible; but
the prosecution of the work is mi11isterial in its character, and
the corporation must therefore see that it is done in a safe and
skillful manner."
Our court approve of the principles laid down by these
authorities. Bulger- v. Eden, 82 Maine, 358.
In R. R. v. Norwalk, ~7 Conn. 109, an injunction w:1s
granted restraining the town from turning a surface drain on to
the road bed of the plaintiff, although the necessities of the
town required it, there being a way to avoid damage to the
plaintiff though more expen:,,ive to the town.

0. E. and A. S. Littlefield, for defendants.
SITTING:
WHITEHOUSE,

PETERS,

JJ.

C. J.,

EivIERY,

FOSTER,

HASKELL,
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vVmTI<JHOUSE, J.
The plaintiff represents that he is injured
in his property hy the ad of the defendants in constructing a
public drain on the west side of Bay View street, in Camden,
with outlets so adjusted as to turn the sewage therefrom upon
his premi::,es on the east side of the street; and he brings this
action to recover damages for the injury. After hearing the
plaintiff's evidence, the presiding justice instructed the jury to
return a verdict in favor of the defendants. The case comes to
this court on exceptions.
It is claimed in the argument of the plaintiff's counsel, that
the alleged drain was constructed hy direction of the municipal
officers of Camden in pursuance of chap. 285 of the statutes of
1889, relating to, '' public druins," and "common sewers," that
act having been accepted hy the defendants in town meeting
prior to the injury complained of.
But a careful examination of all the evidence introduced not
only fails to dh,clo~e any reasonable ground for the contention
that the municipal officers constructed a i i public drain," or
ii common sewer," oppm,ite the plaintiff's premises, in the exercise of any authority conferred by tlrn act of 1889, but affirmatively shows beyond a reasonable doubt that the alleged, "public
drain," Wt!s but the usual ditch on the side of the highway. and
the "outlets" were the ordinary culverts long before laid across
the street at three different points in that vieinity. They were
not designed to carry off the sewage from the dwelling-houses
on the west side of the street, but the drain and. culverts were
intended to perform the well-recognized and customary office
of disposing of the surface water accumulating on the highway
from rains and melting snows; and the acts complained of were
evidently performed by the highway surveyor while making
necessary repairs on the highway by cleaning out the old ditch
and one or more of the culverts, in order that they might serve
the purpose for which they were designed.
If the effect of these operations was to cause the surface water
to flow upon the plaintiff's land adju~ent, more freely than it
had previously been accustomed to do, it is well settled law
that no action will lie against the defendants for the damage
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thereby occasioned. Greeley v. 11fe. Cent. R. R. Co. 53
Maine, 200; Dickinson v. Worcester, 7 Allen, 19; Flagg v.
Sarne, 13 Gmy, GOl; Parks v. Newburyport, 10 Gray, 28;
Angell on Watercourses (Gth Eel.), 108 (Z,) and cases cited.
This doctrine is expressly conceded in Eme1·y v. Lowell, 104
Mass, 13, cited by the plaintiff.
· There is no evidence that the owners of the several dwellinghouses on the we,st side of the street were permitted," hy the
selectmen to use the drain and culverts in question to carry off
either surface water or sewage from their premises. It does
not appear that the selectmen ever took any action whatever
under the act of 188n, respecting sewage.
Whether or not the highway surveyor exceeded his official
authority and duty and rendered himself personally liable, by
excavating a trench outside of the limits of the highway on the
land of the plaintiff, or othenvise, is a question not now before
the court. It is not claimed that any actiol} therefor would lie
against the defendant town. ( See Plurrmie1· v. Sturtevant, 32
Maine, 327; Rev. Stat. ch. 18, sect. fi7.)
The verdict in favor of the defendants was properly ordered
hy the presiding justice.
Exceptions ove,ntled.
11

HORACE

CoLE, and others, in equity,

vs.
B.

FRANK BRADBURY,

Oxford.

and others.

Opinion April 2, 18n4.

Easement. Advrrse Use. Aqueduct. Deed.
An uninterrupted adverse use of the water of an artificial aqueduct for twenty
years is sufficient to create a prescriptive right to the enjoyment ofit to the extent of such use the same as if the water had flowed in a natural channel. And
the term of enjoyment requisite fo1· the prescription is deemed to be uninterrupted when it is continued from ancestor t0 heirs and from seller to
purchaser.
When such an easement, though not originally belonging to an estate, has
become appurtenant to it either by grant or prescription, a conveyance of
that estate will carry with such easement whether mentioned in the d'eed
or not, although it may not be necessary to the enjoyment of the estate by
the grantee.

ft

ON

REPORT.
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Bill in equity, originally brought by Horace Cole, and afterwards amended to allow his three children to become co-plaintiffs,
in which the complainants allege in suh~tance, that they are
possessed of the right in common with the respondents, to take
and use water from a certain spring in Norway village, by
means of a certain aqueduct of which the respondents claim the
sole ownership; that the rights of the plaintiffs to use the water
are similar, although not the same, nor acquired in the same
manner; that the complainants use said ,vater by means of a
pipe connecting the premises of said Horace Cole with the main
line of said aqueduct at a point on the land of the respondents,
Bradbury; that the respondents notified the complainant Horace
Cole that they should prevent his further use of said water by
cutting off said pipe, N ovemher 1st, 18D 1 ; thereupon the complainants asked for a temporary, and al:50 a permanent injunction, restraining the respondents, their attorneys, servants and
agents, from cutting off or interfering with said pipe, or with
the rights of the complainants to take and use water from said
spring and said aqueduct.
A temporary injunction was granted as prayed for; the
respondents answered the original bill, and answered and also
demurred to the amended hill ; replications were filed, and the
demurrer was joined.
The case was heard on bill, answers, demurrers and testimony.
The facts Hre stated in the opinion.

Hm·1·y R. Vil-yin, for plaintiffs.
C. E. Holt, Hen·ick and Park, for defendante.
faTTING: PETERS,
vVmTEHousE,

C. J.,

"\VALTON, EMERY, FosTim, HASKELL,

JJ.

WHITEHOUSE, J.
This is a bill in equity brought to restrain
the defendants from severing the supply pipe connecting a certain aqueduct and spring of water in the town of Norway with
the dwelling-house of the plaintiff, Horace Cole, who claims
that the right to take and use water from the spring, in common
with the defendants, by means of the aqueduct, was acquired hy
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prescription by his predecessors in title, and passed to him as
appurtenant to the premises hydeedofNovemher 1, 1873. In the
amended bill his three children berome co-plaintiffs, claiming an
interer.,t in the aqueduct as residuary legatees of Adeline C.
Denison; and a further claim is also set up in favor of Horace
Cole as a grantee of other residuary legatees of the same testator.
The defendants claim the exclusive ownership of the aqueduct
and deny that either Horace Cole, or his co-plaintiffs, ever
acquired any such right by grant, prescription or otherwise.
The case comes to this court on report.
I. The claim asserted in favor of the plaintiff, Horace Cole,
that a prescriptive right to· use the water from this aqueduct was
acquired by hit, predecessor in title and passed to him by deed,
will he first considered.
The testimony respecting the arrangement under which the
aqueduct was originally constructed is somewhat conflicting. It
appears that the aqueduet was laid as e:J,rly as the year 1852,
and that the spring in question was located on land then owned by
A<lna C. Denison. The defendants claim that Adna C. and
his brother, Isaac A. Denison, built the aqueduct primarily for
the accomnwdation of their dwelling-houses at their joint expense;
and deny that any other person contributed anything whatever in
the construction of it, or acquired any interest in it, or absolute
right to use water from it. They concede, however, that there
was '' an understanding with Moses Bartlett," the pretlecessor in
title of Horace Cole, "that when there was plenty of water he
could use some by paying a portion of the expense of keeping
it in repair;" hut "when the water was short" they "had the
right to cut it off at any tiine." On the other hand, the plaintiffs claim that Bartlett was one of the origin~l builders and proprietors of the aqueduct, and enjoyed the use of it as one of the
owners during his occupancy of the premises until the conveyance to Judge Virgin, ,June 4, 1853; that Judge Virgin in like
manner continued to enjoy the right to use the water from that
time until Augnst 12, 1872, as a legal appurtenance of his
estate; ai1d that Pamelia Cole, hi:-, successor in title, thereaftrr
continued to use it as a mutter of right until the conveyance to
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Horace Cole in 1873. It is, therefore, contended that even if
Bartlett's interest was not an easement which had hecomc legally
attached to the premises when he conveyed to Judge Virgin in
1853, it unque~tionahly ripened into a legal right hy adverse
use on the part of Judge Virgin and Mrs. Cole for more than
twenty years prior to November, 1873, :md passed by deed of
that date to Horace Cole as appurtenant to the estnte. .Finally.
it is said that Horace Cole continued to use the water as of his
own right, without interruption or threat of interruption, from
1873 until this controversy arose in 1891 ; so that there was
uninterrupted adverse use of the aquedud by Cole and his predecci-<sors for a period of thirty-nine years.
It is now settled law that the uninterrupted adverse use of the
water of an artificial aqueduct for twenty years is sufficient to
create a prescriptive right to the enjoyment of it to the extent
of such u.5e in the same manner as would have been the case if
the water had flowed in a natural channel. 'Pinlchmn v. A1'nold,
3 Maine, 123; Watkins v. Peck, 13 N. H. 370; Wash. on Eas.
430; Dodty v. Dunnin,q, 78 Maine, 381. And the term of
enjoyment requisite for the prescription is deemed to he unin ..
terrupted when it is continued from ancestor to heirs, and from
sel1er to buyer. In other words, the several periods of enjoy.
ment of an easement hy successive occupants holding hy privity
of estate may be counted together to make up the requi~ite
twenty years. All that would he required by the po~sessor
would be evidence that the posses~ion had been Jeg-all,r continued from one owner to the other. Wash. Eas. 17G; Gould on
,,:raters, § 335; Leonard v. Leonard, 7 Allen, 280; Sargent v. Ballard, 9 Pick. 25G. It is also an estabfo,hed rule of
conveyancing that the word '' apptJrtenance" in the lwbenclwn
of a deed "will not be con1-3trued to convey an_ything e·xcept
what was legally appurtenant to the Jaml in the hands of the
grantor, and, therefore, will not he extended so as to conV<\V
an easement in the land of another, which hy reason of not
having ripened into a legal rig·ht hnd not become legally attached
to the premil-:les conveyed, unless accompanied hy proper ,,vonl:;;
describing it and showing the intention of the gnrntor ~o pass
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it. Swazey v. Brooks, 34 Vt. 451 ; Spaulding v. Abbott, 55
N. H. 423. But when an easement, although not originally
belonging to an estate, has become appurtenant to it either by
grant or prescription, a conve,v:rnce of that e~tnte will carry with
it such easement whether mentioned in the deed or not, although
it may not he necessary to the enjoyment of ,the estate hy the
grantee. Wash. on Eas. 40 and authorities cited; D01·ity v.
Dunning, 78 Maine, 384.
In the case at har, it i:::; unnecessary to consider whether
Bartlett':::; interest in 1852 had become legally attached to the
estate, or whether it was only an inchoate pre::;criptive right at
that date ; for while the question is not entirely free from diffieulty, there is on the whole a decided preponderance of evidence
in favor of the plaintiffs' contention that, after the deed to .Judge
Virgin in 1853, there was an uninterrupted adverse enjoyment
of the easement for more than twenty years, until the conveyance
to Horace Cole in 1873, when. having matured in a legal right and
hecome appurtenant to the estate, it passed by the deed to Cole.
It is conceded that the Bartlett house received a supply of water
from this aqueduct without interruption for thirty-nine years.
It is not in controversy that prior to the purchm,e of O'Brien
in 187H, a period of some twenty-four years, ·no rent wa::; paid
for the water, and it is not established by competent evidence
that rent wus eYer paid for water from this aqueduct by any
owner or occupant of the Bartlett premises. Mrs. Bartlett, the
wife of Moses Bartlett, testifies that her husband and herself
were in the occupation of the premises from 184D to the time
of the conveyance to Judge Virgin in 1853; that in 1851, or
1852, she heard Isaac A. Denison propose to her husband that they
should, '' t:1ke water in logs from the spring on Adna C. Denison's
land and bring it to Mr. Bartlett's and his house for the benefit
of both of them; that both Mr. Bartlett and Mr. Denison said
they would do it, and Mr. Bartlett said he would survey the line
and superintend the work; that she understood that they had a
right to take all the water they needed from that spring, nnd
that they should share jointly all the expenses ari::;ing from it;
that no _water rent was ever paid by them or demanded of them,
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and that she never heard their right to take water from the
aqueduct, denied or questioned by any one prior to the time of
giving her deposition.
The testimony of ,Judge Virgin, who married a sister of Horace
Cole, is unequivocal and conelusive respecting the character of
his enjoyment of the easement for a period of nineteen years.
He says : i i Among the inducements held out to me to purchase
that place was the aqueduct which brought the ·water into the
dining-room of the house. . . . . I was frequently out where
they were preparing it to he laid and saw Bartlett himself taking
an active part in the con~truction of the aqueduet. . . Bartlett
assured me that he helped pay for the originnl construction of
the whole thing . . . . I alway8 claimed to hold the right to that
water as a matter of right against all comers, and it was never
objected to by the Denisons or anybody eb;e while I was in
possession. I never paid any rent for the use of it and never
was asked to pay any, and kept my own portion of the aqueduct
from my own house to the main line in repair at my own expense."
The plaintiff, Horace Cole, succeeded Judge Virgin in the
occupancy of the house from the summer of 1871 to November
1, 1873, as tenant under Judge Virgin and Mrs. Cole successively, and thereafter as owner of the premises. It does not
appear that there was any change in the manner of using the
water during that period. Cole testifies that, after he llought the
premises, he always claimed the right to use the water from this
aqueduct as one of the appurtenances of the property; that he
contributed his proportional part in labor and money' from time
to time toward the necessary repairs of the aqueduct, as the
same were made lrnavvn to him ; and that his use of the water
as a matter of right was not que8tioned by any one prior to 1891.
It also appears that the defendants and all the other parties
interested in the aqueduct, lived in such close proximity to the
plaintiff's house and had such personal relations with its succe~sive occupants, that they must have had knowledge of the
character and extent of the use of the water there.
A patient and critical examination of all the other evidence
fails to disclose any facts and circumstances of sufficient weight
VOL. LXXXVI.
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to overcome the force of the plaintiffs' evidence on this branch
of the case ; and the conclusion is irresistible that the easement
enjoyed by Moses Bartlett and his wife had ripened into a legal
right by adverse and uninterrupted use for twenty years prior
to November 1, 1873, nnd passed to Horace Cole, as appurtenant
to the premises by his deed of that date. If further time were
required to complete the requisite period of prescription, it is
equally well established that Cole used the water c~mtinuously
as a matter of right for nineteen years after he purchased the
premises. But he properly claims it under his deed of November 1, 1873, as a right which had already matured and as an
appurtenance to the hmd ; and he is entitled to take and use the
water from the aqueduct and spring in question as it was customarily taken and used in connection with his premises from
June 4, 1853, to November 1, 1873.
II. This conclusion in regard to the rights of Horace Cole
under his deed renders a decision of the question raised by the
claim of the co-plaintiffs, and the further claim of Horace Cole
under the residuary legatees of Adeline C. Denison of little or
no practical importnnce. This amendment was doubtless introduced ex ?najore cautela, to meet a possible contingency that did
not arise.
It appears that, in 18G2, Adna C. Denison conveyed to Adeline
C. Denison his dwelling-house and land· connected therewith,
and in 1865, one undivided half of the spring in question and
right of way from the same, and that, in 1888, Adeline C.
Denison conveyed to the defendant, B. F. Brndhury, the same
dwelling-house and also her interest in the aqueduct, !! reserving
nevertheless the right for Horace Cole and his heirs to draw and
use water from said aqueduct as he no\V uses it, and for the
owners of said aqueduct to enter upon the premises hereby
conveyed for the purpose of repairing said aqueduct."
Inasmuch as Horace Cole wa8 not a party to this deed, it is
not claimed that this ~1 reservation" was effectual, proprio vigore,
to secure to him the right to draw and use water from this
aqueduct, (lJ.furplzy v. Lee, 144 Mass. 374; Hill v. Lo-rel,
48 Maine, 95) ; but it is insisted that, in order to effectuate the
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intention of the parties upon familiar principles of interpretation ( Engel v. Aye,·, 85 Maine, 448; StoclcwPll v. Couillard,
129 Mass. 223), it should be construed as an exception of
another and distinct right in the aqueduct which thus remained
in Adeline C. Denison as a part of her former estate, and passed
by will to her residuary legatees. It has been seen, however,
that the clause of reservation in question contains an express
recognition of some existing right or privilege then enjoyed by
Horace Cole. It clearly was not intended to reserve anything
for the use of the grantor herself. She did not desire to retain
anything in herself as of her former estate. It reserved, or
more properly speuking, excepted from the conveyance whatever
rights were then possessed by Horace Cole, and thus excluded
any interest previously acquired by him from the operation of
the covenants in her deed. Stockwell v. Couillard, and Ifill
v. Lord, supra. Adeline C. Denison retained no interest ia
the aqueduct to bequeath to her residuary legatees.
As to the co-plaintiffs, the bill is dismissed. As to Horace·
Cole the bill is sustained with costs.
Perpetual injunction to issue as prayed for.
Mos Es G. How ARD
vs.
BANGOR AND AROOSTOOK

Piscataquis.
Game.

RAILROAD COMPANY.

Opinion April 9, 1894.'

Penalty. Action. Statute amendments. Contradicting clauses ..
R. S., c. 30, § 18; Stat. 1891, c. 95, § 10.
It is a general (not a universal) rule that, where it is provided by legislative
act that a statute shall be amended by inserting certain words therein, so
that as amended it shall read in a certain way, and there is a contradiction
between the words to be inserted and the words actually inserted, the latter
words defeat the former. The last words goYern unless there may be some
absurdity in such a construction.
Where the amendatory clause provides an action of debt to recover the penalty prescribed for the illegal transportation of moose, caribou or deer, and
the section as amended provides an action of case for the offense :
Held, that the latter form of action must be employed in an action to enforce
such penalty.
AGREED STATEMENT.
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This was an action of debt to recover a penalty under the
statute. submitted to the law court upon the following statement
of facts:
This was an action of debt brought by the plaintiff, a game
warden, against the Bangor and Aroostook Railroad Company,
to recover the penal sum for tram,porting game in close time,
under the statute of 1891, chap. 95, sec. 13.
The defendant company received, of one Edwin Laney, a
young calf-moose about three months old, which was hunted
and captured in vVilson pond, in the county of Piscataquis, in
the month of July, 1892, by said Laney. Said moose was
delivered to said company's agent at Greenville, on the thirteenth day of July, 1892, with knowledge of the above facts.
Said company transported said moose in company with said
Laney to Foxcroft junction, in said county, where it was further
shipped by express.

M. W. McIntosh, for plaintiff.
F. H. Appleton and H. R. Chaplin, for defendant.
The plaintiff cannot prevail for two reasonl::i :
I. Because he sues in debt, when he should have sued in
case. II. Because the provisions of section 13 of chapter 95,
laws of 1891, under which this action is brought, do not apply
to a live 11100:::.e.
Counsel cited: Bishop on Written Laws, § § 80, 102, 152;
Allen v. Young, 76 Maine, 81.
SITTING : PETERS' C. J.'
vVn1TEnousE, WiswELL, .J.J.

LIBBEY'

EMERY' HASKELL,

PETERS, C. J. The question of this case involves the construction of section 10 of chapter 95 of the laws of 1891, which
section runs as follows :
'' Sect. 10. Section eighteen of said chapter is hereby
amended by striking out all of said section after the figures
'eighteen,' and inserting the following words: 'Officers authorized to enforce the fish and game laws and all other persons,
may recover the penalties for the violation thereof in anaction
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of debt in their own names, or by complaint or indictment in
the rrnme of the State, :md snch prosecution may be commenced
in any county in which the offender may he found, or in an~r
neighboring county;' so that said section as amended, shall
read as follows :
i i Sect. 18.
Officers authorized to enforce the fo,h and game
hnvs and all other persons, may recover the penalties for the
violation thereof in an action on the case in their <;wn names,
or by complaint or indictment in the name of the State, and
such prosecution may he commenced in any county in which
the offender may he found, or in any neighboring- county.''
It will be noticed that, by the words to be inserted as a new
section, an action of debt may be maintained to recover certain
penalties, but by the ,vords actually inserted as the new section
an action on the case is prescribed as the proper process : and
the question is whether an action of debt as first named or an
action of case as last] y named shall be regarded as the correct
mode of proce,lure.
It may be said that no rule of universal application prevails
as to whether the amendatory or the amended words shall
govern the con~truction where there is a repugnancy between
them. One clause may clearly show the legislative intent, and
the other not. The consistency of either one may overrule the
absurdity of the other. The real intention is to be ascertained
if it can he.
But the rule of interpretation which govPrns in cases generally, where any doubt or uncertainty exists, is that the last
words control all preceding words for the purpose of correcting
any inconsistency of construction. The authors are agreed on
this subject, and a late writer ( Endlich on the Interpretation
of Statutes, § 183), makes the following statement of the rule:
i i \Vhere, in a statute, there are several clauses which present.
as compared with each other, an irreconcilable conflict, the one
last in order of date or local pot:Jition must, in aceordance with
this rule, prevail, and the others be deemed abrogated to the
extent of such repugancy; whether the conflicting clauses besections of the same act, or merely portions of the same section.
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But this rule is subject to some modifications~ Thus it has
been said, that a later clause which i:-; obscure and incoherent
will not prevail over an earlier one which is clear and explicit.
Nor, as a statute is to he construed with reference to other
statutes in pw·i 1nateJ·ia, as well as by a general survey of the
whole context, and as the various provisions are to be made to
stand toge~her if possible, will such he the result, where, upon
a comparison of the entire act with others upon the same subject, there appearing no intention to change the general scheme
or system of legislation upon the same, the earlier provision
harmonizes and the latter conflicts with such statutes. And it
has been seen that a reading of the provisions of the whole
statute together may give to earlier sections the effect of restrieting the meaning of later ones, as well as to the latter the
effect of restricting the operation of the former. As to repugnant portions of a code it has been held that the sections last
adopted, or portions transcribed from later statutes, must he
deemed to repeal sections adopted earlier or transcribed from
earlier statutes, or so to modify them as to produce an agreement
between them."
It is no doubt logical and natuml to regard words last spoken
as better considered than words fin,t spoken on the same topic;
and this idea runs through the law, with varying influence according to circumstances, in its interpretation of all kinds of
written instrnments. Courts have quite uniformly held that
where statutes have been amended 1~ so as to read," in a particular way, the statute as amended repeals or defeats all previous
provisions inconsistent with it, the former provisions becoming
merged in the latter.
By R. S., c. 30, § 18, the remedies for illegally hunting and
killing deer, caribou and moose are recoverable hy actions on
the case, and it is reasonable to conclude that the legislature
intended to supply the same form of remedy for the illegal
transportation of such creatures. Prior to 1891, there were no
civil remedies for the transportation of game, although it was
a criminal offense.
Plaintiff nonsuit.
LIBBEY,

J., died before the decision of this case.
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Opinion April 10, 1894.

Way. Petition. Notice. View. Hearing. Adjournment. R. S, c. 18, § 26.
A petition to county commissioners to lay out a way need not aver the fact
that such way will cross a railroad track, although the railr~ad company
must receive the statute notice of the pendency of such petition.
It will not be fatal to the proceedings if notice to the railroad company is not
given before a view has been commenced, provided a full view and hearing
be had after such notice by the commissioners.
County commissioners may adjourn their proceedings from time to time and
from place to place, although the day adjourned to may be a regular term clay
of their court, and all parties originally notified must take notice of such
adj ournrnents.

ON

REPORT.

The case appears in the opinion.

Fair.field and Moore, for plaintiffs.
I-Iamilton and Gleaves, for defendants.
SITTING: PETERS,
WHITEHOUSE,

C. J., WALTON,

EMERY, FOSTER, HASKELL,

J.J.

C. J. Certain persons petitioned the county commissioners of York county for an alteration and extension of a
way in the town of Old Orchard. The petition does not disclose
the fact that the way as prayed for would cross any railroad,
while as laid out by the commissioners it runs across the tracks
of the Boston & Maine and Old Orehard railroads. In addition
to the usunl notices by posting and publication,_ notice on the
petition was ordered by the commissioners to be served upon the
station agent of the Boston & Maine company at Old Orchard
according to the requirement of the statute to that effect. R.
S., e. 18, § 26.
On June 23rd, 1891, the day designated in the notices for
all parties interested to meet on the premises and take a view
of the contemplated way, it was readily seen by those present
at the place appointed for the meeting that the way, if extended
PETERS,
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as designed hy the petitioners must cross the track of the Old
Orchard Railroad Company, on which company no notice had
heen ordered or served. Thereupon the commissioners ordered
an adjournment of the hearing to their regular term of court to
he held at Biddeford on July 7, 1891, and all further proceedings were suspended until that time; the commissioners deeming it irregular to undertake to order further notice while they
were in the open field and away from their record8 and clerk.
On July 7, 1891, notice was ordered on the Old Orchard
Railroad Company to appear, at a place appointed for the purpo::.e, on the 17th day of the same month, and participate in a
view of the way and in the hearing to be had afterwards. N either of the railroad companies has appeared in any state of the
proceedings, and there are no indications in the case that they
are really interested in the present controversy.
An appeal from the decision of the commissioners was taken
to this court by the remonstrants, upon whose motion a committee was appointed, and an acceptance of their report, fully
establishing the way as located by the commissioners, fa now
objected to for certain alleged illegalities in the original
proceedings.
It is claimed that the petition to the commissioners is n nullity
because it does not itself declare that the way will run across
the two railroads. This objection is unfounded. There is no
authority requiring any such particularity of description of a
proposed way. The tenor of all our decisions touching the
subject is the other way. Nor does the general or &pecial
statute affecting the proceeding require it. It is enough that
the railroads do in fact get the requisite notice and that the
records show it to he so.
It is claimed by the remonstrants that the county commit:-sioners had no power to make the adjournments that were ordered
by them, and that, if they had such power, the remonstrants
were not required to take notice of such adjournments without
official information thereof, and furthermore that no adjournment
could be made of the hm,iness to any regular term of county
commissioners' court. "\Ve do not think that either of these
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propositions should be sustained. There i~ no good reason why
commL-;sioners should not he allowed to adjourn their work from
time to time whenever necessity may require such a course, not
contravening thereby any po:::;itive statute requirement. Nor
can we appreciate the objection to a proceeding heing heard on
an adjournment to the day on which a regular term is held as
well as on any other day. And, certainly, where parties nre
duly notified to appe:u in a county commissioners' court, sueh
parties are bound to take notice of all adjournments regularly
wade by that court during the pendency of any business there
in which they are interested. That is a principle applicable to
the administration of business in all court~.
It i.;;; further contended that the Old Orchard Railroad Company
should not have been notified to appear at a view to he ta.ken of
the way on July 17th, because that part of the work had been
previously performed on the 23rd day of ,June. But the railroad corporc1tions were entitled to an opportunity to participate
in an examination of the proposed way, and could not be
deprived of the privilege. It was proper that the woi·k par~ially
performed should be again wholly performed after all parties
interested had been summoned in. It is not objectionable that
there worn two examinations instead of one.
Other criticism::; are made by the remonstrants of the action
of the commi~sioners, which are not regarded by us as well
foun<lecl, and which neecl not be particularly discussed.
Rep01·t accepted.

BEN,J,nnN

DoDGE vs.

EBEN

EBEN DODGE V8. HENRY

Lincoln.

s.

Dona:.;~.
PAGE.

Opinion April 14, 1894.

New trial.
On motion to have a verdict set aside as against evidence and for a new trial
on the ground of newly discovered evidence, it appeared that no questions of
law were pre!.ented; much of the evidence was but remotely relevant; and
that portion of' it which was more directly relevant was directly contradictory. HPld, in this case, that its weight depends upon the intelligence, the
character, and the credibility of the witnesses; the evidence claimed to be
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newly-discovered does not impress the court as of much importance, and it is
cumulative in its character and only slightly adds to the numerous contradictions already existing; and a new trial should be denied.
ON MOTION.

The first action was trespass q. c. and the second, trespass on
the case, with a count in trover for the conversion of a deed.
The actions were tried together and the jury returned a vel'dict for the plaintiff in the first action and for the defendant m
the second action.

JV. ll. Hiltoll, for Benj. Dodge and Henry S. Page.
T1'ue P. Pierce, for Eben Dodge.
SITTING: vVALToN, EMERY, FosTER, HAsKELL, WH1TEHousE,

J,J.

J. These two actions appear to have been tried
together, and both are before the law court on motions to have
the verdicts set aside as against evidence and for new trials on
the ground of newly discovered evidence. No questions of law
are presented. Much of the evidence is hut remotely relevant;
and that portion of it which is more directly relevant is directly
contradictory. Its weig-ht depends upon the intelligence, the
character, and the credibility of the witnesses. The evidence
claimed to be newly-discovered does not impress us as of much
importance. It is cumulative in its character and only slightly
adds to the numerous contradictions already existing. It is the
opinion of the court that the motions must be overruled and
the verdicts allowed to stand.
111otions ove1·ruled.
VVALTON,

JAMES B.

HAWKINS,

Oxford.

and others vs. OscAR H.

HERSEY.

Opinion April 24, 18~J4.

Conditional Sale. Action. Damages. Fixtures. Payrnent.
·when machinery is sold and placed in a building for the purpose of making it
available as a manufactory, but under an agreement between the seller and
buyer that the title shall remain in the former until it is wholly paid for, it
may properly be deemed personal property as against a mortgagee who
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with full knowled,ge consents to the arrangement; and may be removed by
the seller retaining title thereto, although it has the character of a fixture
and has been permanently annexed.
In such a case, an action of trover may be brought by the vendor against a
third person who has purchased of the conditional vendee; and the plaintiff is
still entitled to recover the full value of the property at the time of the
conversion, although but a single dollar of the purchase money remains
unpaid.
Held, that under the terms of the contract between the vendor and the venclt>e
in this case, the snm of $375, admitted to have been applied to the payment
of the machinery, may properly be applied to the earliest items delivered
after the date of the contract, amounting to the sum of $369.31. As the
plaintiffs no longer had title to these articles they cannot recover for them
in this action.

ON MOTION.
This was an action of trnver to recover the value of certain
machinery, specified and enumerated in the schedule annexed
to the declaration, and which the plaintiffs alleged had been
converted by the defendant. The jury returned a verdict for
the plaintiffs, the damages to be assessed hy the court according
to the agreement of the parties.
The defendant brought the case into the law court upon a
general motion for a new trial. At the argument, the parties
stipulated that the full court should hear the case as upon
report and determine what number of articles, if any, had been
converted; the damages to he assessed therefor by G. A. Wilson, Esq., agreed upon as assessor of damages.
The m1se is stated in the opinion.
John P. Swasey~ and Ed_qar M. B1·igg8, for plaintiffs.
CJ-eo. D. Bi..,bee, for defendant.

SITTING: PETERS,
\'VHITEHOUSE, JJ.

"r

C. J.,

WALTON,

EMERY,

FOSTER,

HITEHOUSE, J. The plaintiffs bring this action of trover
to recover the value of certain machinery delivered to Harlow
and Son of Buckfield, during the year 1890, under a contract
with them by which the machinery was to re1lnain the property
of the plaintiff:.;; until paid for, and alleged to have been sold and
converted by the defendant.
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It appears that Harlow and Son had previously been operatinga steam mill in Buckfield for the manufacture <,f toothpicks,
hut became embarrassed in lmsiness for the want of sufficient
capital. Thereupon the defendant united with six others in a
praiseworthy effort to encourage the prodnctive industry of the
community by aiding the firm with a loan of $1200, secured by
a mortgage of the mill property with its machinery and fixtures,
signed hy ,J. M. Harlow, a memher of the firm of Harlow and
Son, und sole mvner of the mill, containing the following clause:
'' Together with all tools, machines and attachments and maehinery of every kind hereafter used in connection with said mill."
But this business being still unsuccessful, Harlow and Son
suspended operations, and made the contract in question with
the plaintiffs for the manufacture of ·wooden cutting-blocks and
meat blocks. By the terms of this agreement the plaintiffs were
to furnish suitable machinery for the manufacture of these ·
goods, retaining title thereto iintil wholly paid for, and also to
purchase and consign to Harlow and Son ]umber for such
manufacture to the amount of $1000, the same to remain the
property of the plaintiffs. It was also stipu1hted in the contract that the plaintiffs might deduct thirty-five per cent of the
amount due Harlow and Son for the manufacture of the blocks,
twenty-five per cent to be used toward the payment of the
lumber furnished and ten per cent to be applied towards the
payment of the machinery which Harlow and Son had agreed
to purchase on the terms stated.
In the report of the case it is expressly admitted that, ' the
machinery sued for was put into the mill and set up, and
that it became fixtures under the ordinary rules relative to
machinery."
It is a well-recognized rule that when articles of personal
property which are specially adapted and designed to be used
in connection with the realty and essential to the convenient
and profitable enjoyment of the estate are affixed to it with an
intention to mak~ them a permanent accession to the land, they
become a part of the realty though not so fastened as to be
incapable of removal without serious injury to themselves or
1
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the freehold. Pope v. Jaclcson, G5 Maine, 1H2 ; Strickland v.
Parker, 54 Maine, 2G3. So when machinery is sold and placed
in a building for the purpose of making it available as a manufactory and permanently increasing its value for occupation, an
agreement between the seller and huye1· that the title shall remain in the former until it is ·wholly paid for, will not bind or
affect the mortgagee of the realty without notice, and such
machinery will pass to the moi-tgag<:e as a part of the realty.
Banlc v. Exeter Works, 127 Mass. 542; Tlwnipson v. Vinton,
121 Mass. 139; Hunt v. Iron Go. 97 Mass. 279. But as
against a mortgagee who with full knowledge consents to the
arrangement and while in possession under his mortgage treatH
the machinery as personal prop<:>rty, it may properly be considered as a chattel removable by the seller retaining title
thereto, although it has the character of a fixture and has been
permanently annexed. Bartholomew v. Jiamilton, 105 Mass.
239. So also articles which are merely incidental to the particular business carried on ut the time, and not designed to be
'permanent adjuncts to the building, and not essential to the
profitable occupation of it, will be deemed personal property,
although the advantageous use of them may require a fastening
by nails or bolts. 1.1fcGonnell v. Blood, 123 Mass. 4 7.
In this case it appears, from the testimony of one of the
plaintiffs, that before the machiuery was delivered to Harlow
and Son, he made a special inquiry of the defendant in regard
to the mortgage on the mill, and was a:::lsured by him that it
would, '' in no way interfere with any trnnsaction he might have
with Mr. Harlow in relation to supplying him with such
machinery as was necessary, that would have to go into the
building." The defendant admits that he had a conversation
with this plaintiff in the presence of Mr. Harlow in regard to
the machinery required for the new line of work, and that he
agreed, "to take no advantage under the mortgage;" but he
claims that only four machines were mentioned as necessary for
the manufacture of the blocks and that he heard nothing said
about the gearing and other articles named in the writ. A
careful examination of all the testimony on this point, viewed
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in the light of the situation and circumstances, the obvious
interests of the parties and their subsequent conduct, leads
irresistibly to the conclusion that the plaintiffs acted upon the
belief, and were justified in so doing that the rights of the
mortgagees were waived as to all machines put in hy them that
might be essential to the profitable conduct of the business of
manufacturing blocks in that mill; and as to all such gearing
and attachments as would be reasonably neces::-ary to make the
machines available and operative for the purpose for which they
were designed. The mortgagees had a loan of $1200, on a
mill then standing idle. Their security would not only not be
impaired but its value largely increased by the establishment of
a permanent business there. It was manifestly for their interest
to have suitable and sufficient machinery placed in the mill to
carry on the business in an advantageous and successful manner; for thus the machinery thereafter furnished could soon be
·wliol1y paid for by ten per cent of the earnings of Harlow and
Son, according to the terms of this contract, and become a part
of the realty subject to the mortgage in question. It is reasonable to presume, also, that this understanding extended to all
such shafting and gearing as might be required to enable them
to set up and operate the machinery thus furnished. If in the
course of six or seven months, after the four machines first put
in had been tested, it was found from experience that a more
profitable business could be done by the aid of a '' Daniel's
Planer," the plaintiffs were authorized to assume that it could
he furnished under the same arrangement as the others. This
i8 confirmed by the subsequent conduct of the parties, for it
appears that in the discm,sions respecting the plaintiff's claim
to the machinery, no distinction in this respect was made between the four machines set up in January and February, and
those furnished at a later <late.
But this enterprise also proved unsuccessful, and in March,
1891, Harlow surrendered pos:::;ession of the property to the
mortgagees, and the defendant soon after removed from the
mill and sold all the Hawkins machines with the pulleys, shafting, belting an<l hangers pertaining to them, and received a
check therefor in his own name.

Me.]

HAWKINS V. HEHSEY.

399

It affirmatively app<>ars, from the testimony on both sides,
that by virtue of the provision in the contract for the appropriation of ten per cent of the earnings of Harlow and Son to the
payment of the machinery furnished, the sum of $3 75 had
been actually applied by the plaintiffs to that account. But, by
the terms of the contract, the entire payment of the purchase
• money was made a condition precedent to the passing of the
title to any of the machinery purchased ; and in such a case it
is settled law in this State that, in an action of trover brought
by the vendor against a third person who has purchased of the
conditional vendee for value received, the plaintiff is still entitled to recover the full value of the property at the time of
the conversion, although bnt a single dollar of the purchase
money remains unpaid.
Everett v. I-Iall, ()7 Maine, 497 ;
Brown v. Haynes. 52 Maine, 578.
Under these circumstances, an exact compliance with the
provisions of the contract between the plaintiffs and Harlow
and Son may properly be insisted upon in behalf of this defendant. The contract hears date Jtlnuary 24, 1890, and expressly
refers to all machinery, ~~ which ::-!tall be consigned" to the
Harlows, and provides for an appropriation of the ten per cent
in que~tion to ~~ said machinery." It appears from the first two
items in the account annexed to the ,vrit that t,vo machines had
already been furnished under date of January 21, 18})0, of the
value of $130 and $80, respeetively. The machinery and fixtures consigned under date of January 31, and February 11,
and the machinery and articles furnished under date of March
8 (not including the '' oak belting,"), amount to the sum of
$3G9.31. Each of these items may have been the result of a
special order and the subject of a separate contract. Bennett
v. Davis, G2 Maine, 544. In the absence of any special directions from Harlow and Son with reference to the appropriation
of the ten per cent and of any evidence from the plaintiffs
showing a different appropriation, in accordance with familiar
principles, the sum of $375, admitted to have been npplied to
the payment of machinery, must he deemed to hnve been applied to extinguish the earliest items in the account furnished
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after the .date of the contraet. As to all the items above indicated, amounting to $3G9.31, the purchase money was thus
fully paid before the commencement of this action : and us the
title to these artieles was no longer in the plaintiffs they are not
entitled to recover for them in this suit. Neither are they entitled to recover for the nails and glue, nor for the item of
$9.20, under date of November 20, for fitting and filing," ~aw.
:For all other items in the account the value of which is, "to be
determined by G. A. \Vilson, agreed upon as assessor of
damages by the parties," there must he,
Judgnient for the plaintfffs.
11

LAURA MuNDLE

m~.

HILL MANUFACTURING COMPANY.

_Androscoggin.
Negligence.

Opinion May 10, 1894.

Jlfaster ancl Servant

Risks volunta1·ily assumecl.

Assuming the risks of an employment by a servant while in the service of the
master, is founded upon an essentially different principle from incurring an
injury through contributory negligence.
The servant may he debarred from a recovery against the master when he
voluntarily assumes the risk, but this is not identical with the principle on
which the doctrine of contributory negligence rests.
One does not voluntarily assume a risk, withiu the meaning of the rule that
debars a recovery, when he merely knows there is some danger, without
appreciating the dan,gcr.
Mere knowledge of a danger \Vill not preclude a plaintiff from recovering
unless he appreciates the risk.
It is the duty of the master to provide suitable instruments with which, and '.L
proper place where, the servant may perform his work, subject only to such
risks as are necessarily incident to the business.
But a servant of sufficient age and intelligence to understand the nature of the
risk to which he is exposed, may waive this obligation which is clue to him
from the master, or may dispense with it altogether.
Having full knowledge and appreciation of the dangers to which he is exposed,
and consenting to serve in the way and manner in which the business is
conducted, he ha,s no legal ground of complaint, even if reasonable precautions have been neglected by the master, and an injury is received.
ON MOTION

AND EXCEPTIONS.

The case appears in the opinion.
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F. W. Dana and W. F. Estey, for plaintiff.
The jury have settled the question of the defendant's negligence. They viewed the premises, and heard the evidence in
court. Brown v. Moran, 42 Maine, 44; Campbell v. Eveleth,
83 Maine, 50; Bee1·s v. Howwtonic R. R. Co. 19 Conn. 5GG;
O'Brien v. McGlincliy, G8 Maine, 552; Lan·abee v. Sewall,
6G Maine, 37G.
If defendant kne,v or ought to have known the defective condition of the floor, the plaintiff being without fault, it was legally
responsible for plaintiff's injury. Thomp. Neg. p. 992, § 12;
Buzzell v. Laconia Mfg. Co. 48 Maine, p. 113.
Plaintiff has a right to presume that nil proper attention will
he given to her safety, and that she ,vill not be carelessly and
needlessly exposed to the risks not necessarily resulting from
her occupation, and preventable by ordinary care and precaution
on the part of her employer. Snow v. Housato1dc Raifroad
Co. 8 Allen, 441 ; Slzanny v. Androscoggin Mill8, 6G Maine,
420; Noyes v. Smith, 28 Vt. 57; Shear. and Redf. Neg. § §
31, 3H; Thomp. Neg. pp. 972-3, rl75.
The law did not require the plaintiff to keep her eyes constantly and exclusively upon every spot where she placed her
feet in walking to and from, especially as she made one hundred
and twenty to one hundred an<i twenty-five trips to the stitcher
in a day, or from two hundred and forty to two hundred and
fifty trips both ways. Besides her attention would naturally
and properly be diverted, at the same time to other branches of
her employment.
A party in a dangerous situation not· obliged to use extraordinary care. Fletcller v. B. & JW. R. R. 1 Allen, 9.
v\n1ether the plaintiff used due care is a question of fact for
the jury, if there are any facts in dispute; or, if there is
evidence upon vl"hich it is competent for the jury to find that she
m,ed ordinary care. Nugent v. B. & JW. R. R. Co. 80 .Maine,
70; Gaha_qan v. B. & L. R. R. Oo. 1 Allen, 18'1; Campbell
v. Eveleth, 83 Maine, 50; Larrabee v. Sewall, 66 Maine, 376.
Mere krnndedge of danger is not conelu~ive evidence of
negligence, in failing to avoid it. Co01nbs v . .1.Vew Bedford
VOL. LXXXVI.
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Cm·rlage Co. 102 Mass. 572; Reerl v. Nortl':field, 13 Pick. 94;
Wkittia v. liVe.-:t Boylston, D1 Muss. 273; Frost v. Wtdthmn,
12 Allen, 8{>; Buzzell v. Laconfo Jl1anf. Co. 48 Maine, 113;
Shear. & Redf. Neg. 3d Ed.§ § 95, 9ti. It is a circumstance to
he taken into consideration.
Plaintiff did not contract to take the risk of unusual or cumulative dangers, arising from defendant's subsequent neglect or
want of due care. She had _the right to expect that the defects
in the floor would he repaired hy the defendant and relying
upon such expeetations, to continue at ,vork, without waiving
her right to recover for injuries suffered by her in course of her
employment. Slwnny v. Androsco_qgin 1Jfills, supm; Hilliard
on Torts, p. 4GG ( third Ed.) ; Railroad Co. v. Fort, 17 Wall.
153; Thomp. on·Neg. Vol. II, pp. 97f>, 97H and 1009; Seave1·
v. B. & 1lf. Railroad, 14 Gray, 4GG; Cayze1· v. Taylo1·, 10
Gray, 274, 282; Snow v. IIousatonic R. R. Co. ,r.;upm; 1l1ayhew v. Sullh.Htn Mining Co. 76 Maine, 100.
Where the plaintiff sees that the defendant has been negligent,
he is not bound to anticipate all possible perils, or refrain ahsolntely from pursuing his usual course, on account of risks to
which he is probably exposed hy defendant's'fault. Some risks
are taken by the most prudent men. Shear. & Re<lf. Neg. § 31.
The supplementary instruction;, of the presiding justice were
correct. Slwnny v. Andm. 111.i'lls, arnl cases supra.

l-Vallace II. White, and Seth M. Cm·ter, for defendant.
SITTING:

PETEus,

C. J.,

E:uEnY,

FosTEH,

HASKELL,

W HITEIIOUSE, ~T.J.
FOSTER, .J.
The plaintiff had been in the employ of the
defendant as an inspector of cloth for about three months at
the time of the accident. In the performance of her work she
had occasion to pass from her inspecting table to the stitcher, a
distance of :thout twenty feet, across the room from one hundred
to one hundred and twenty-five times a day. While walking
across the floor she stuck a splinter from the floor into her foot,
for which injury this action was brought and the jury awarded
her damages in the sum of five hundred dollars.
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The undisputed facts gathered from the plaintiff's own story
are that she knew the condition of the floor, had walked on it
for three months, and had noticed that it was not what it should
be and was always very careful ; that she considered it dangerous
and was always very careful in ,valking back and forth; that
she had it in mind all the time; that there was no occasion for
her to hurry, and that she could go back and forth from the
inspecting table to the stitcher carefulJy and leisurely; that the
room was welJ lighted; that the floor over which she had occasion to pass was not covered up or concealed in any way, and
was in about the same condition at the time of the accident as
when she began to work there; that the wearing and splintering
of it was occasioned by iron trucks heavily loaded with cloth
passing over it many times a day; that she never spoke to the
overseer or made any complaint to any one about the condition
of the floor; and that she was not induced to remain under any
promise of a change or repair. It also appeared that the plaintiff
at the time of the accident had on a shoe torn across the toe,
and that the splinter entered her foot at the point where the shoe
was torn.
The defendant contended that the plaintiff having continued
to work during all this time with full knowledge of the condition
of the floor and the uses to which it was put, without making
any complaint or calling the attention of the overseer or any
other person representing the defendant to the alleged dangerous
condition, and not being induced to continue in her work by
any promise that a change would · be made, assumed the risks
involved, among which would he the liability of her feet being
injured hy splinters.
The jury, after having been folly instructed, and after deliberating upon the case for some ti~1e, returned into court and
asked the following question:
'' If the plaintiff went on to this floor seeing all the danger
there was about it,- if she saw everything there was there and
the condition of the floor,- and continued to work upon it, if
the floor was faulty, wquld she be entitled to recover?''
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Thereupon, in response to this inquiry, the following instruction was given by the court :
'' That is a question which has often been before the courts,
and in some of the states it has been held that such knowledge
is a bar to a recovery. But we have not gone so far as that in
this State. We hold that it i:-:; po::;sible for one to continue in
the service of another after knowing that the premises or some
of the machinery is dangerously and negligently defective, and
that such knowledge is not necessarily a bar to u recovery for
an injury occasioned by such a defect. Such knowledge is a
circumstance to be weighed by the jury in determining whether
or not the person injured was guilty of contributory negligence,
but is not necessarily, a bar to a recovery. If you think that
under all the circumstances the plaintiff was excusable,-that
is, that she was not guilty of contributory negligence,- and
you ah,o find that the floor was defective and dangerous, you
will he justified in finding a verdict in her favor. It is requiring
a o·ood deal of a, ofrl (or any one) who is obliO'ed
to work for a
0
,
living, and has a good position, to leave it or continue in it at
he1· own risk, simply because she knows of some defect carelessly or negligently left by her employer. She has a right to
assume that in due time he will make the necessary repairs, and
upon that assumption, she nrny work on; and if, in so doing,
there is no want of ordinary care on her part, mere knowledge
of the defect is not a bar, not a legal bar, to a recovery for an
injury occasioned by the defect. But such knowledge is a
circumstance to be weighed by the jury in determining whether
or not the person injured was guilty of contributory negligence;
and upon that question their judgment must control."
To this instruction the defendant except:,;, and the question is
as to its correctness, as appl_ied to the undi~puted facts in this
case, and those assumed in the question.
In this connection, we feel that the instruction as given must
have misled the jury, and their attention should have been called
to the distinction between a right of recovery being barred by
contributory negligence, and by the voluntary assumption of a
known and appreciated risk or danger.
~

~
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The question presupposed both a defective floor and a full
knowledge on the part of the plaintiff of all dauger incident to
its use, and called for instructions as to whether the plaintiff
could recover if she knew and appreciated the danger and
voluntarily assumed the rit--lk. The instructions wholly omitted
to deal with this a..,pert of the case, and were limited to the
question of contributory negligence, thereby leaving the jury
to determine whether such knowledge should preclude the
plaintiff from recovering on the ground of contributory negligence alone, and not by reason of her voluntarily assuming a
risk or danger fully known and appredated hy her.
Assuming the risks of an employment is one thing, and quite
an essentially different thing from incurring an injury through
contributory negligence. Generally, it is sufficient, in actions
for the recovery of damages, to give instructions as to the effect
of contributory negligence on the part of the plnintjfJ', But
when the question arises as to the effect of know ledge and the •
assumption of risks on the part of the plaintiff, something more
is required. As was said in ltiine1· v. Connecticut Rive1· Rail1·oad, 153 Mass. 3H8, ''The principle that one may be debarred
from a recovery when he voluntarily assu·mes the risk is not
identical with the principle on which the doctrine of contributory negligence rests, · and in proper cases this ought to be
explained to the jury. One may with his eyes open undertake
to do a thing ,vhich he knows it- attended with more or les::peril; and he may, both in entering upon the undertaking and
in carrying it out, use all the care he is capable of. Bnt whether
or not he thereby assumes the risk may depend on other
ci rcum stances."
The difficulty often arises in determining ·whether the ri~k has
been voluntarily assumed. One does not voluntarily assume a
risk, within the meaning of the rule that debars a recovery, when
he merely kno~vs there is some danger, without appreciating the
danger. Nor does he on the other hand necessarily foil to
appreciate the danger because he hopes and even expects to
encounter it without injury. If he comprehends the nature
and the degree of the danger, and voluntarily takes his chunce,
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he must abi<le the consequences, whether he is fortunate or
unfortunate in the result of his venture.
It is well settled that a servant hy entering the service of the
master assumes all known or apparent risks which are incident to
it, however dangerous the service may he, even if it might be
condueted more safely by the employer. On the other hand, it
is a part of the contract which is implied, that the master shall
provide suitable instruments with which, and a proper place
where, the servant may perform his work with safety, or subject
only to such risks as are necessarily incident to the business.
But it is in the power of the servant, having sufficient age and
intelligence to understand the nature of the risk to which he is
exposed, to ,vaive this obligation on the part of the employer,
or dispense with it altogether. This doctrine is firmly established by numerous decisions, and is stated with such clearness
in the case of Sullivan v. Inclfo l°llmif'g Co. 113 :Mass. 3~)6,
• that we quote the following language from the opinion of the
court, in reforence to the servant assuming risks: '' When he
assents, therefore, to occupy the place prepared for him, and
incur the dangers to which he will he exposed thereby, having
sufficient intelligence and knowledge to enable him to comprehend them. it is not a question whether such place might, with
reasonable care and by a reasonable expense, have been nrnde
safe. His assent has dispensed with the performance on the
part of the master of' the duty to make it so. Having consented
to serve in the way and manner in which the business was being
conduete<l. he has no proper ground of complaint, even if reasonable precautions have been 1wgle.cted."
There is a class of eases which recognizes the doctrine, as we
have stated, that mere knowledge of a danger will not preclude
a plaintiff from recovering unless he appreciates the risk. Linne/um v. Samp8on, 12G Ma8s. 50H; lVillfruns v. Churchill, 137
Mass. 243 ; Taylor v. Carew Manf'g Co. 140 Mnss. 150 ;
Scanlon v. Boston & Albany Railroad, 147 Mass. 484. Also
the recent English cases of Tlwm.as v. Quartermaine, 18 Q. B.
Div. G85; Yarnwuth v. France, rn (l B. Div. 647, where this
doctrine i~ fully sustained.
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But in addition to what we have already stated in reference to
the power of the servant to waive or even dispense with the
obligation which the employer is under to him, the decisions of
our own court, as well as elsewhere, hold that a plaintiff may he
precluded from recovering when he voluntarily assumes a risk
which he knows and appreciates, whether existing at the time
he enters the service or coming into existence afterwa r<ls. It i~
in this class of cases that the principle exprm\sed by the maxim,
volenti non fit i,~juria, has the effect to dehar the plain tiff from
a remedy which might otherwise he open to him.
In Leary v. Boston & Albany Raifrnad, 139 Mass. 580, the
principle that no one can maintain an action for a wrong where he
has consented to the act which has occasioned his loss, is thus
expressed: ~~But the servant assumes the danger of the employment to which he voluntarily and intelligently consents, and,
while ordinarily he is to be subjected only to the hazards necei-isarily incident to his employment, if he knows that proper
precautions have been neglected, an<l still knowingly consents
to incur the risk to which he will be exposed thereby, his assent
dispenses with the duty of the master to take such precautions."
This principle, founded upon the maxim, volenti non .fit
i"n_ju1·ia, is recognized in our own State in Buzzell v. Laconi"a
~-Wanf'g Co. 48 :Maine, 113, where the court say: ''If the danger
is known, and the servant chooses to remain, he assumes, it
would seem, the riek and cannot recover." .Nason v. West,
78 Maine, 254, 257; Coolbr"Otlt v. JWaine Central Railroad, 77
Maine, 1G5; Judkins v . .1.l.faine Centml RaUroad, 80 .?\faine,
418, 425.
In the case last cited this court say : '~ Even where a master
fails in his duty in respect to inspecting and repairing the
machinery or appliances to he used by the employee, and the
servant voluntarily assumes the risks of the consequences of the
master's negligence, with know ledge or competent means of
knowledge of the danger, he cannot recover tlamages of the
master." The English decisions, whenever this question has
arisen, have been in accord with this doctrine. G1tffitlls v.
London & St. Katherine Docks Co. 12 Q. ll. Div. 495. After-
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wards affirmed in the High Court of Appeal, 13 Q. B. Div. 259 :
Thomas v. Quarterrrwine, 18 Q. B. Div. G85, 697; Yarmouth
v. France, 19 Q. B. Div. G47, 656. Thompson Neg.§ 973, and
cases. Shear & Red. Neg. § 94. Beach Contrib. Neg. § 139.
It ·would not be just for one who has voluntarily assumed a
known risk, or such as might he discovered by the exercise of
ordinary care on his part, and for which another might be
culpably responsible, to hold that other responsible in damages
for the consequences of his own exposure to those risks which
were known and understood by him.
The court in Massachusetts has recently given expression to
what we believe to be in accordance ·with the views herein
expressed, in Fitzgemlcl v. Connect£cut River Paper Co.
155 Mass. 155, in the following language: '' Certainly it would
he inconsistent to hold that a defendant's ad is negligent in
reference to the danger of injuring the plaintiff, and that the
plaintiff is not negligent in voluntarily exposing himself when
he understands the danger. It is to be remembered that, in
determining whether a defendant is negligent in a given case,
his duty to the plaintiff at the time is to be considered, and not
his general duty, or his duty to others. Therefore, when it
appears that a plaintiff has knowingly and voluntarily assumed
the risk of an ac9ident, the jury should be instructed thnt he
cannot recover, and should not be permitted to consider the
conduet of the defendant by itself, and find that it ,vas negli~
gent, and then consider the plaintiff's conduct by itself and find
that it was reasouably careful."
But in the case before us, we think the jury must have understood that they were to consider the question of negligence on
the part of the defendant by itself, and the plaintiff's conduct by
itself, and he allowed to find that she was reasonably careful,
and hence entitled to recover, if there was negligence on the
part of the defendant and due care on her part, notwithstanding
she may have known and u ppreciated the danger and voluntarily
assumed all risk. ,vhile the first part of the instruction may
have been correct as an abstract proposition, yet followed as it
was by this independent statement-" If you think that un<ler all
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the circumstances the plaintiff was excusable, that is, that she
was not guilty of contributory negligence, and you also find that
the floor was defective and dangerous, you will be justified in
finding a verdict in her favor''-the jury rnui-lt have understood
that the answer to their qucstio1~ presented hut two propositions
for their consideration, negligence on the part of the defendant,
and freedom from contributory negligence on the pnrt of the
plaintiff.
The question asked presupposes, as broadly as language can
well state it, full knowledge and appreciation of the risk by the
plaintiff. The defense relied upon i( The instruction bore
upon the doctrine of contributory negligence, instead of the
question of assumption of risk through knowledge of the defective condition of the floor.
e think the jury should have been
in::;tructed in reference to the latter.
Bowen, L. J., in Tlrnmas v. Quct1·te1·maine, supra, makes use
of this language, in speaking of the defense in that case, similar
to that set up in this: :~ But the doctrine of volenti non fit injuria
stand::; outside the defense of contributory negligence and is in
no way limited by it. In individual instances the two ideas
srnnetimes seem to cover the same ground, hut carelessness is
not the same thing as intelligent choice, and the Latin maxim
often applies when there has been no carelessness at all."
As we have before remarked, the question presupposes a
defective condition of the floor, and full knowledge and appreciation of tlw danger by the plaintiff.
Upon these assumed facts as stated in the question, viewed in
the light of the uncfo-,puted facts in evidence, we think the jury
should have been instructed that the plaintiff would not be
entitled io recover. Fi'tz,qemld v. Connecticut River Paper Co.
155 ~lass. 155, 159.
Exceptions sustained.

,v
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L. LEE vs.

Penobscot.

HENRY :\foLAUGHLI~.

Opinion .May 14, 1894.

La11dlorcl ancl Tenant. Negligence. Roof. Snow.
The tenant who has full possession and occupancy, and not the landlord, is
bound, a-i between himself and the public, to keep buildings and other
structures abutting upon highways and streets in repn,ir so thn,t they may
be safe for the use of travelers passing along the same.
The owner of a building with a steep ancl unguarded roof' who lets it to a tenant
with the entire right of possession and occupancy, is not liable to a person
injured by a fall of snow from the roof while travelling with due care upon
the adjoining highway, it not appearing- th:1t the tenant might not by the use
of ren,sonable care have prevented the accident.
An ordinance of the city of Bangor requires owners of stores and houses horclering on the streets to put, within thirty clays after notice, upon the roofs
of such buildings, railings, or other protections, to prevent slides of snow
and ice. Helcl, that the ordinance did not affect the parties in this action, it
appearing that no notice had been given.

ON REPORT.
The case i8 stated in the opinion.

H. L. Jlfitchell, for plaintiff.
Defendant liable because tenants are not responsible for the
roof or outside of the building, unless they agreed to take
charge and keep the outside of the building in proper condition.
Nothing in the case to indicate that tenants had control of the
roof. Renting his store to tenants-at-will, without any special
agreement as to repairs or care of the property, did not exclude
the landlord from the roof of the store or relieve him from the
obligation to remove the snow and ice accumulated thereon.
The facts in the case show it to be a nuisance and dangerous
to the travellers on the public high way.
Wilson and W. oodard,
.
for defendant.
SITTING:

PETERS,

C. J.'
JJ.

EMERY'

FosTEn,

HASKELL,

WHITEHOUSE, WISWELL,

FosTER, J.
The defendant was the owner of a brick store
with a slated roof, situated on the westerly side of Broad street
and easterly side of Pickering Square in Bangor.
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It appears from the evidence and admitted facts that for several
years prior to and at the time of the accident, ~~ the whole store,
the real estate and building, were in the occupation ofThurston
& Kingsbury under a tenancy at will from the defendant."
A qu:rntity of snow which had fallen upon the roof of the
building slid off into the street and upon the sidewalk, thereby
causing a horse which was attached to a truck wagon, and
belonging to one John C. Mooney, to start and run away, and
in its course it came into collision with the horse and sleigh of
the plaintiff, who was thrown from the sleigh and received the
injuries for which he seeks to recover compensation of the
defendant in this suit.
Of the several positions taken in defense of this action, it
becomes necessary to consider only one, and that which we think
is decfaive of this case.
The plaintiff can hold the defendant liable only upon the
ground that he was guilty of negligence towards him. Upon no
other theory can such an action as this be maintained. The plaintiff
seeks to recover of the defendant as owner of the building upon
which the snow accumulated producing the injuries of which
the plaintiff complains.
Whatever may be the rights of travellers receivmg m.1uries
from the fall of snow or ice from a roof which is subject to
the use and control of the owner, as in Shipley v. Fifty Associates, 101 Mass. 251, 106 Mass. 194, and other cases of that
nature, it can no longer he regarded as an open question whether
or not the owner of a building is liable in such a case as this,
when the entire control and occupation belong to the tenants.
That question must be regarded as fully settled by the cases of
Kirby v. Boylston Market .Association, 14 Gray, 249 ; Leonard
v. Storer, 115 Mass. 86 ~ Ol(lfm·d v. Atlantic Cotton .Mills, 14G
Mass. 47 ; Lowell v. Spaulding, 4 Cush. 277.
The principle enunciated by these decisions is, that the occupier, and not the landlord, is bound, as between himself and
the public, to keep buildings and other structures abutting upon
highways and streets in repair so that they may be safe for the
use of travellers passing along the same, and that the occupier

412

LEE V. MCLAUGHLIN.

[8G

is ptinia facie liable to persons injured through any clefe~ t in
the same or want of care in the use of stwh buildings.
The case of Clifford v. Atlantic Cotton _Mills, supm, was an
action for personal injuries occasioned to the plaintiff by the
foll of snow from the defendant's hou~e into the highway. The
house was three stories high, with a steep slate roof slanting
towards the sidewalk, with no protection or railing to keep the
snow from falling upon the sidewalk; the court held that the
owner of a building with a steep and unguarded roof, who lets
it to a tenant, reserving only the right to ei1ter the premises to
repair the same, is not liable to a person injured by a fall of snow
from the roof while travelling with due care upon the adjoining
highway, it not appearing that the tenant might not by the use
of reasonable care have prevented the accident. In the course
of the opinion the court say : "The defendant's house -was not a
nuisance in itself. If it was, haJf the householders in Boston
are indictable at the present moment. It ,vas certain to become
so at time:5 by the mere working of nature alone, unless the
tenant cleared the roof, or took other steps to prevent it. But,
so far as appears, the tenant could have done so hy using
reasonable care. If he could, it was his duty to do so, and the
landlord was not liable for the reasons which we have stated."
Very similar to the case last cited was that of Leonard v.
Store!', supra, in which the court held the same doctrine anerwards more fully considered in the opinion in Cliffo1'd v.
Atlantic Cotton llfills. In that case occupancy by the tenant •
included the roof as well as the interior, and it did not appear
that he might not have cleared the roof of snow by the exercise
of due care, or that he might not by proper precautions have
prevented the accident. That being the case, there was no
neglect of duty or wrongful act on the part of the owner such
as to render him liable for the injury.
In the case of Shipley v. Fifty A.r.isociate:.;, 101 Mass. 251,
and 106 Mass. 194, where the owners were held responsible for
injuries resulting from the fall of ice and snow from the roof
upon a traveler, it will be observed that the roof was not in the
control of the various occupants of the building, but of the owners,
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and for that reason they were held liable. The same is true in
the case of I1i1·by v. Boylston ..1._Warket Association, 14 Gray,
249 ; Simonton v. L01·ing, '38 Maine, 1 G4 ; Toole v. Beckett,
G7 :Maine, 544, and many other cases that fall within that class
where the owners have been held responsible for injuries resulting from thefr negligence or wrongful acts. Upon the same
principle were the decisions rn McCarthy v. Yorlc County
8avin,qs Banlc, 74 Maine, 315; .1"lli7jonl v. IIolfn·ook, 9 Allen,
17; Allen v. 8niith, 7G Maine, 335.
In the present case, the tenants had the full control and occupancy of the building. It included the exterior as well as the
interior. It is immaterial whether such control and occupancy
existed in consequence of a tenancy at will or by virtue of a
written lease. The principle is the same. The building was
not in itself a nuisance, and could become such only by reason
of the action of the elements at certain seasons of the year. If
there was :my duty to keep the roof clear of snow and ice. it
belonged to the tenants. If there was any neglect, it was theirs and
not the owners. Nor is there anything in the case to show that the
tenants might not, by the exercise of due care, have cleared the
roof of snow, or by proper precautions have prevented the accident.
The tmvrnts for the time being were in the place of the owner. Nor
is it H-ecessary to determine how far the tenant might he warranted
in plaeing suitable guards upon the roof to prevent ·snow and
ice from falling into the street. It has heen held that the tenant
. would have such right, even in case::, where the right is reserved
to the landlord to enter and make repair~. Clftford v. Atlantic
Cotton Mill.,;;, supra; Boston v. Wm·tlzin_qton, 10 Gray, 4%,
500.
An ordinance of the city was introduced in evidence requiring owners of stores and hou~es bordering on the streets to put
upon the roof of such buildings, railings or other protections to
prevent slides of snow and ice, in cases where they have heen
notified to put on such railings or protections, within thirty
days after such notice.
There is no evidence whatever that any such notice, as the
ordinance expressly contemplates, was ever given to any body
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in relation to this store. This ordinance, therefore, can have
ho effect in determining the rights and liabrnties of these parties. Those rights and liabilities stand unaffected by any
ordinance, and must be tested by the principles of the common
law.
The entry must therefore be,
Judgment for defendant.

D.

,JOSEPH

CAYFOIW

Somerset.
Physician.

vs.

GREENLEAF

A.

WILBUR.

Opinion May 14, 1894.
Negligence.

New Trial.

Damages.

A physician, undertaking the care and treatment of a patient standing in need
of his services and employing him, contracts that he possesses ordinary
skill, that he will use ordinary care, and exercise his best judgment in the
application of his skill to the case which he undertakes.
His liability does not depend upon the skill which he possesses, but rather
upon the fact whether he has applied that reasonable skill and diligence
which is ordinarily used in his profession.
These are questions of fact to be determined by the jury. And where the
evidence is conflicting upon points which are vital to the result, the concluRion reached by the jury will not be reversed, unless the preponderance
against the verdict is such as to amount to a moral certainty that the jury
erred.
ON MOTION.

The case appears in the opinion.
Mer-rill and Gowet, for plaintiff.
Walton and Wlllton, for defendant.
SITTING:
\VISWELL,
FOSTER,

PETERS,

C. J.,

WALTON, FoSTER,

vVHITEHOU8E,

,J.J.

J.

Action on the case to recover damages sustained

by the plaintiff in consequence of the alleged careless, unskillful

and negligent manner in which the defendant as a surgeop
treated the plaintiff in reducing a fracture of both bones of the
plaintiff's leg. A verdict was rendered for $2075, and the case
is now before the court on motion of the defendant to set aside
that verdict.

.
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A careful examination of the evidence safo,fies us that the
motion cannot properly be sustainecl.
Upon the legal propositions which the case presents, and hy
which the defendant in the di::,charge of his duties must he bound,
there seems to be little if any controversy. It has become a
familiar and well-established principle of law that the physician,
undertaking the care and treatment of the patient standing in
need of his services and employing him, contracts that he possesses ordinary skill, that he ·will u;-;e ordinary care, and exercise
his best judgment in the application of his skill to the case
which he undertakes. Nor does the question of his liability
depend upon the skill he possesses, hut upon the fact vdwther
he has applied that reasonahle skill and diligence which is
ordinarily used h1 his profession. \Vhether he has exercised
that skill, or has been guilty of a lack of ordinary care and want
of ordinary skill and attention in any given case, is always a
question of fact for the jury. And in the present case, with
the burden of proof upon the plaintiff to m,tahlish a want of
ordinary skill and care on the defendant's part, and no contributory negligence on his own, the jury have found in favor (~f
the plaintiff.
It would suhserve no general purpose to enter upon a full
analysis of the evidence bearing upon the questions at issue in
this case. The testimony was more or less conflicting, and the
jury must have drawn their own conclusions respecting these
questions of fact from having seen and heard the witnesses.
No complaint is made to the charge of the presiding judge, and
we must assume that the law was correctly given to the jury,
and by which they were to be governed in determining the
facts. ,vithout proof arit:iing out of the evidence, or otherwi:::e
presf'nted, that the jury were influenced by some improper bia:5,
prejudice or influence, we do not feel authorized to assume that
such was the case and for that reason cause the verdict to he
set aside. With the evidence conflicting, it was the province ~f
the jury to decide those controverted question:5, and this they
have done. Where the evidence is conflicting upon point::,
which are vital to the result, the conclusion reached by the jury
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·will not be reversed, unless the preponderance against the
verdict is such as to amount to u moral certainty that the jury
E>necl. There is no such preponderance in this case.
Nor are the damages so excessive as to justi(y the court in
disturbing the verdict on that ground. If the plaintiff is entitled to recover, then the damages in a case of this nature, and
from all the evidence in the case upon that branch of it, do not
seem to us excessive. As a general rule, the parties are entitled
to the judgment of the jury and not of the court upon that
question. There are cases, to be sure, where the court will
intervene; hut those cases wiU be governed by the evidence
and circumstances of each particular case. The court ·will not,
however, set verdicts aside on the ground that the damages are
excessive or inadequate unless it i::i apparent that the jury acted
under some bias, prejudice or improper influence, or have made
some mistake of fact or law.
Motion overruled.

Jmrn 0.

ELWELL

vs.

Cumberland.

EDWARD

S.

HACI{ER,

and another.

Opinion May 17, 1894.

11faster and Servant. Negligence. Practice. Pleading.
To maintain an action against his employer for personal injuries, the servant
must establish some neglect of duty on the part of the master arising out
of the relation between them, which was the direct cause of the injury, and
which the master was bound to guard against.
Ordinarily the question of clue care, and of negligence, is one of fact for the
jury.
But where the facts are undisputed, and there is no evidence, or the evidence
is too slight or trifling to _be considered by the jury, then it is the duty of
the Court to order a nonsuit.
A case must not necessarily be submitted to the jury because there is a scintilla of evidence. There must be evidence having legal weight.
If evidence is to be offered showing that the injury was received through
'the negligence of the master in selecting or employing incompetent fellowservants, the declaration must contain such a verrnent, otherwise the evidence
is not admissible.

ON EXCEPTIONS.
The case is stated in the opinion.
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J. J. Perry and D . .A. Meaher, for plaintiff.
Barrett Potter, for defendants.

SITTING: PETERS, C. J., "\VALTON, EMI<~RY, FOSTER, HASKELL,
WHITEHOUSE, J,T.
FosTER, J. This is an action to recover damages for personal
injuries sustained by the plaintiff by the fall of a staging which
he was taking down while in the employ of the defendants.
The case comes up on exceptions to the ruling of the judge of
the Superior Court in directing a nonsuit at the close of the
plaintiff's evidence.
To maintain an action against his employer for an injury such
as the plaintiff claims, he must establish some neglect of duty
on the part of the defendants, arising out of the relation between
them, which was the direct cause of the injury and which as
matter of law they were bound to guard against.
In this case there is no e,,idence upon which a verdict would
be sustained showing :my negligence on the part of the defendants.
In such case, if upon the unquestioned facts, and
uncontroverted testimony, it is apparent that the plaintiff's
action cannot he maintained, it is not only competent but proper
for the presiding judge so to declare by directing a nonsuit.
White v. Bradley, GH Maine, 254. Ordinarily the question
of due care, and of negligence, is for the jury. Especially is this
true when the facts bearing upon those questions are in dispute.
La1·rabee v. Sewall, 6G Maine, 37G; .Aigen v. Boston and
Maine Railroad, 132 .Mass. 423; or even when the facts are
undisputed, and intelligent and fair-minded men may reasonably
arrive at different conclusions. Nugent v. Boston, Uoncord
ancl Montreal R.R. 80 Maine, 62, 70. But where the facts are
undisputed, and there is no evidence, or the evidence is too
slight or trifling to be considered by the jury, then it is the duty
of the court to order a nonsuit. Where the burden rest::-; upon a
party to prove negligence, the evidence in support of it must
have some legal weight. A case must not necf'ssarily he submitted to the jury because there is a scintilla of evidence. That
VOL. LXXXVI.
26
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doctrine has long been exploded, inasmuch as it would avail
nothing for a jury to find a verdict which the court would set
a:-,ide for the want of evidence having any legal weight to sustain
it. Connor v. Giles, 76 Maine, 132; ~Va.son v. West, 78
Maine, 25:3, 25G.
Here, the plaintiff had built the staging himselffrom materials
of his own selection. There is no evidence that these materials
were unsuitable. On the contrary, the evidence seems to be
conclusive that they were suitable from the fact that the staging
had done its work, and held up the brick and mortar of a great
mill, and was being levelled to the ground at the time of the
accident. There i:. no evidence that the defendants, or either
of them personally :mperintended the removal of the staging.
The plaintiff had built it and worked for months upon it. He
knew how it was con::;tructed, and how it was to be taken down,
for he had himself taken down more than three fourths of it
around the mill, and was removing the balance. It might well
he supposed that by that time he knew something about the
work he was doing and understood and appreciated the dangers
incident to it. The very platform upon which he ,vas standing
when he fell had just before been lowered by him from the story
above, and ,,·as about to he lowered again. He had been
in:-5tructed by one of the defendants how to remove the staging.
They were not obliged to see that no accident happened to the
plaintiff. He assumed the ordinary risks incident to the work
in which he was engaged, including the negligence of fellow-·
servants. This principle is too well settled to require the citation of authorities.
But it is claimed there was a defoct in the staging; that
one of the stays extending through a window and fastened
to the floor had been loosened or unfastened from the floor
which allowed the stage to spread and precipitate the plaintiff with the plank upon which he was standing to the
ground. There is no evidence, however, that the defendants
were in any way respornsible for the unfastening of the stay.
The only evidence bearing upon _this, and that is very meager,
goes to show that if loosened by any one it was done by one of
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the masons at work on the inside of the building, and he was a
fellow-servant.
There is no evidence that any fellow-servant of the plaintiff
was incompetent, or negligently selected or employed by the
defendants. Nor would such evidence be admissible from the
fact that the declaration contains no such averment. Such
negligence, if relied on in support of the plaintiff's claim, must
be averred in the declaration, and established by proof. Dunham v. Rackliff, 71 Maine, 345, 349; Blake v. Maine Central
Railroad, 70 Maine, 60; Lawler v. Androscoggin Railroad,
62 Maine, 463.
The case appears to be one where an accident has happened
to the plaintiff, but for which no one is responsible in law. See
Kelley v. Norcross, 121 Mass. 508.
Exceptions overruled.

JEROME F. MANNING, and another, vs. CHARLES C. PERKINS ..
York.

Opinion May 17, 1894 .

•

Co1,enant. Seal. Limitations. Action.
The action for covenant broken can be maintained only for the recovery Gf
damages for the breach of a covenant or contract unde1· seal.
In actions upon contract, the statute of limitations begins to run from the
time when the cause of action accrues, and that is at the time of the breach
of the contract although no injury may result from the breach until
afterwards.

ON REPORT.
The case appears in the opinion.
J. F . .1lfanning, for plaintiffs.

Pair:field and Moore, for defendant.
SITTING: PETERS, C. J.,
WHITEHOUSE, JJ.

wALTON,

EMERY, FOSTER, HASKELL,

FosTER, J. This is an action for covenant broken, and is
based upon an instrument in writing dated the 26th day of
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December, 187,6, relative to the prosecution of a claim held by
the defendant against the United States for insurance premiums
·paid for war risks on the ship Addison, and the charters and
profits thereof.
The defendant pleads non e.~t facturn and the statute of
limitations.
The instrument offered in evidence, as appears from an inspection of the original as well as copy, was signed by the
defendant but not sealed. Following the signature of the defendant is the word tt seal," with a brace at each end, printed at
the time the blank was printed. This does not constitute a
seal within the legal definition of the word, or such as is required by the usage, practice, and common or statute law of
this State. McLaughUn v. Randall, 66 Maine, 226, and cases
cited; Hendee v. Pinkerton, 14 Allen, 381, 387, 388.
The action, therefore, for covenant broken cannot be maintained. Such action can he maintained only for the recovery
of damages for the breach of a covenant or contract under seal.
It differs materially from the actions of assumpsit and debt.
It is a remedy provid~d for the non-performance of a contract
under seal, where the damages are unliquidated and are to be
ascertained by the jury, and where neither debt nor assumpsit
can be maintained. 1 Chit. Pl. *115. Bouvier, Covenant. 4
Am. & Eng. Encyc. 463.
At the close of the evidence, the plaintiff.-, moved to so amend
their writ that the action for covenant broken should be changed
to an action of assumpsit. If legally allowable, it is agreed
that this court shall render such judgment as the law and
facts require.
From the facts appearing in the report of the evidence it
becomes unnecessary to determine whether such amendment
could properly be made. For if the amendment were granted
and the form of aetion changed from covenant broken to assumpsit. a barrier is prm,ented to the plaintiffs' right of recovery..
The statute of limitations has been pleaded.. The cause of action
accrued more than six years before the commencement of the
actio11. According to the agreed statement of facts the plaint-
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iffs offered and were ready to prosecute the defendant's claim
before the Court of Commissioners of Alabama Claims, on
July 14, 1882, but the defendant refused to allow them so to
do. The plaintiffs did nothing more toward the prosecution of
the claim. In their declaration they allege that they '' \Vere
willing and offered to further prosecute said claim before said
Court of Commissioners of Alabama Claims to final judgment
and collection thereof, but were prevented and forbidden to do
so by the defendant."
Thit::! action is brought to recover damages resulting from
the defendant's breach of the agreement declared on. It is not
for the recovery of compensation for performance hy plaintiffs,
for it is expressly admitted that the defendant refused to allow
them so to do. The gravamen of the action is for damages by
reason of being prevented from performance. It is npt a
rescission but a breach of the contract. There is no evidence of
rescission in the case.
The statute of limitations commence<l to run from the time
when the cause of action accrued. That was at the time of the
breach of agreement by the defendant. That moment the plaintiffs could have brought their action against the defendant.
More than nine years intervened before the commencement of
this action. '' If the action rests on a breach of contract, it
accrues as soon as the contract is broken, although no injury
results from the hreach until uftenvards." 3 Par. Con. 92;
Addison Con. 406; Angell Lim. § 137; Howell v. Young, 5
Barn. & Cres. 259; Battley v. Faulkner, 3 Barn. & Ald. 288.
Nor would the plaintiffs be in any better position were their
rights to be determined upon the amount "allowed" by the
Court of Commissioners of Alabama Claims, as set forth in the
contract. Under that claim the cause of action accrued November 20, 1883, the time when judgment was rendered for the
amount due the defendant ; and that was more than six years
prior to this action.
Judgnient fur defendant.
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CHARLES E. SHERMAN

vs.
MAINE CENTRAL RAILROAD COMPANY.
Waldo.
Fires.

Practice.

New Trial.

Opinion May 21, 1894.
Irrelevant and Irnprope1' Rernarks of Counsel.
R. S., c. 51, § 64.

The fact that a building in which goods are kept or stored extends a few feet
into the location of a railroad, if placed there, or permitted to remain there,
by license of the railroad company or its officers, will not exempt the company from liability for injuries to the goods by fires communicated by its
locomoth'e engines.
Irrelevant and improper remarks of counsel in argument to a jury may be a
sufficient cause for granting a new trial; and if, upon objection being made,
the Court declines to call the offending counsel to order, or omits to instruct
the jury to disregard the irrelevant and improper remarks, a new trial may
be obtained on exceptions; but if, upon objection being made, the court
promptly calls the offending counsel to order and instructs the jury to disregard the irrelevant and improper remarks, exceptions will not lie, and the
only mode of obtaining redress is by a motion addressed to the sound
discretion of the court.
Exceptions lie only to errors of the court. Fo·r misconduct of counsel a motion
is the proper remedy.

ON MOTION AND EXCEPTIONS.
The case is stated in the opinion.

IIeath and Tuell, for plaintiff.
Webb, Jolmtwn and Webb, for defendant.
SITTING: PETERS, C. J., WALTON' EMERY, FOSTER, HASKELL,

,TJ.

vV ALTON, J. This is an action based on that provision of the
Revised Statutes which makes railroad corporations responsible
for injuries caused by fires communicated by their locomotive
engines. R. S., c. 51, § 64. The plaintiff was the lessee of a
:building near the track of the Maine Central Railroad Company
in Burnham. He used the upper part of the building for' a
dwelling-house an<l the lower part for a store. October 6, 1892,
the building and most of its contents were consumed by fire.

Me.]

SHERMAN V. M. C.R. R. CO.

423

The plaintiff claims that the fire was communicated to the hui]ding by one of the defendant's locomotive engines; and he has
obtained a verdict against the company for $5180. 94. The case
is before the lnw court on motion and exceptions.
Exceptions. It appears that one corner of the building
extended on to the location of the de fondant's road way some six
or eight feet; and, at the trial in the court below, the defendant's
counsel requested the presiding justice to instruct thP, jury that
the erection of that portion of the store which was within the
lines of the defendant's roadway was unlawful, unless erected
for the convenience of and to faci]itate the defendant's business
authorized under its charter~ that neither the plaintiff nor those
under whom he occupied had a lawful right to erect a building
within the defendant's road way for their own convenience or
use alone ; that such erection would he inconsistent with the
purposes for which the charter was granted; that it was the
duty of the company to preserve the roadway for the uses for
which it was incorporated, and it had no right to permit other
parties to erect buildings thereon for the sole use of parties
other than the railroad ; that the railroad had the exclusive
control of the land within its road way, and it was not at liberty
to alienate any part of it to be used by other parties for purposes not contemplated by its charter; that while Mr. Tucker,
the general manager and vice-president of the corporation, had
the right to license the erection of buildings within the roadway,
or the use of those having been previously erected there, provided such erection or use was for the convenience of the
railroad or to facilitate its business, he had no authority to
license such erection, or the use of it, for the sole use and
convenience of others in a business not connected with the
defendant's.
The presiding justice did not give the requested instructions
in the language employed by counsel; but he instructed the
jury that if there was a want of ordinary eare on the part of
the plaintiff in allowing his goods to remain in a building a part
of which was within the located limits of the defendant's
roadway, whether there by license or otherwise, and such want
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of care cause<l or contributed to the result, the plaintiff could
not recover. Could the railroad company rightfully claim more?
Can the proposition be nrnintained that the mere faet that one
corner of a building in which goods are kept or stored extends
a few feet over one of the side lines of the roadway (though
placed there or permitted to remain there by express license of
the railroad company or its officers) will exonerate the company
from all liability for injuries to the goods by fires communicated
by its locomotive engines? Will that fact alone exonernte the
company from all liability under the statute cited? ·we think
not. The statute contains no such exemption in express terms,
and we think none is implied. The same question has heen
presented in Massachusetts and in Vermont, under Rtatutes
similar to our own, and answered in the negative, and we can
see no reason for doubting the correctness of these decisions.
Ingersoll v. Railroad, 8 Allen, 438 ; Grand Tl'Unk Raifroad
v. Riclwrdson, 91 U. S. 454.
vVe now come to another question. The defendant's counsel
have included in their bill of exceptions an exception to remarks
made by the plaintiff's attorney in his closing address to the
jury. Do exceptions lie for such an error? We think not.
Exceptions lie only to errors of the court. A motion is the
proper reme<ly for the misconduct of counsel. In this case,
there was no error on the part of the court. The offending
attorney was promptly called to order, and the jury instructed
to disregard the improper remarks. If, under these circumstances, the remarks were considered sufficiently objectionuble
to entitle the defendant to a new trial, the new trial should have
been sought by motion, not by exceptions. If, as in Rolfe v.
Rumford, 6G Maine. 564, upon objection being made, the court
had declined to call the offending attorney to order, and had
omitted to instruct the jury to disregard the improper and
irrelevant remarks, then there ·would have been error on the
part of the court, and redress could huve been sought by a bill
of exceptions. But no such errors occurred in this case. The
offending attorney was promptly called to order and the jury
emphatically instructed to disregard the irrelevant and improper
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remarks. The remarks excepted to related to the amount of
taxes paid by the railroad company, and were so obviously irrelevant, and so clearly intended as an offaet to similar remarks
made by the defendant's counsel in his closing address to the
jury, that if they had heeq passed by in silence, we doubt if
they would have had the slightest influence upon the jury. But
they were not passed by in ::,;ilence. The court characterized
them as grossly irrelevant and im;tructed the jury not to be in
the slightest degree influenced by them. Clearly, there ,vas no
error on the part of the court; and if the misconduct of the
plaintiff's counsel could he deemed so gross as to ('ntitle the
defendant to a new trial, the only legitimate means of obtaining
it was a motion addressed to the sound discretion of the court,
and not a bill of exceptions. Motions are more elastic than
exceptions; and, as remedies, the two forms must not be indiscriminately employed.
For the reasons given, we think the exceptions must he
overruled. And we do not think the verdict can be regarded as
so clearly again:-3t evidence, or the damages so clearly excessive,
as to require us to grant a new trial on either of those grounds.
Consequently, the motion must be overruled.
Motion and exceptions overruled.

STATE

vs.

Androscoggin.
Intox. Liquors.

HI<jNHY THERRIEN.

Opinion May 26, 1894.

8carch and Seizure. Process. Variance.
Stat. 1891, c. 132, § 4.
The search and seizure process under the statutes relating to intoxicating
liqnors kept and deposited in a place, do not authorize the search and seizure
process against the person.
Where the complaint and process were for unlawfnlly keeping and depositing
intoxicating liquors in his shop and its appurtenances, and the proof is for
unlawfully having such liquors upon his person, held; that there is a
variance.
If an officer would take such liquors from the person and thereupon make an
arrest, he must arm himself with process specifically and in terms authorizing such an act.

ON

EXCEPTIONS.
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This wus a search and seizure process against the defendant
for illegally keeping and depositing intoxicating liquor in a
certain shop and its appurtenances, situated on the east side of
Lincoln street in Lewiston, on the twenty-eighth day of November, A. D., 1892.
The evidence on the part of the State tended to show that the
intoxicating liquors describe<l in the complaint were found upon
the person of the defendant and were taken from his pocket
just as he stepped outside of the front door, by one of the officers executing the process.
The defendant thereupon moved for hb discha~·ge on the
ground of variance, but the presiding justice overruled the
defendant's motion. The defendant after a verdict against him,
took exceptions to this ruling which were allowed.

H. W. Oakes, County Attorney, for State.
F. L. Ni>ble, for defendant.
SITTING:
WISWELL,

PETERS,

C. J.,

EMERY,

FOSTER,

WHITEHOUSE,

JJ.

EMERY, J.
The complainant, n deputy sheriff, found a
bottle of whiskey on the person of the defendant, and took it
from his pocket, just as the latter stepped outside of the front
door of his shop on Lincoln street in Lewiston. The officer
then made this complaint, charging that intoxicating liquors
were unlawfully kept and deposited by the defendant ,~ in the
shop and its appurtenances occupied by him" on Lincoln street,
and alleging that the complainant had previously found a bottle
of whiskey "upon the above described premises," and praying
for process to seize "the said liquors." The warrant directed the
officer to '' seize the liquors named in foregoing complaint,"
and to arrest the defendant and take him before the court to
answer to the "said complaint."
There is in the complaint no statement that intoxicating
liquors had been found on the person of the defendant; nor that
such liquors were concealed about his person; nor that he was
suspected of selling from or keeping such liquors in his pocket.
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(Public Laws of l 8~11, ch. 132, § 4.) The allegations were
confined to '' the shop and its appurtenances." The warrant
contained no command to seize any other liquors than those
described in the complaint as found in the shop.
The charge and process are for having unlawfully kept and
deposited intoxicating liquors in his'' shop an<l its appurtenances."
The proof at the most is of unlawfully having such liquors
upon his person. The variance is evident. It was held in
State v. Grames, H8 Maine, 418, that a complaint and warrant against intoxicating liquors in a place, will not authorize a
prosecution for having such liquors upon the person. If it is ·
sought to prosecute one for unlawfully having intoxicating
liquors upon his person, the complaint and warrant should be
directed agaim,t that offense. If an officer would take such
liquors from the person, and thereupon make an arrest, he
must arm himself with a process specifically and in terms
authorizing such an act. The complaint and warrant in this case
contained no ailusion to the per~mn.
The request of the defendant for an instruction to the jury
that the evidence did not sustain this complaint and process
should have been granted.
Exceptions sustained.

STATE V8. FRANK PERLEY AND JAMES

Penobscot.

H.

GOODWIN.

Opinion May 29, 1894.

Indictment. Robbery. Pleading. Value.
R. S., c. 100, § 1; c. 118, § 16, Stat. 1889, c. 250.
In an indictment for robbery a description of the property taken as " certain
money and one silver watch and watch chain of the goods and chattels of
said J. N. E.," is sufficient without further allegation of value.
The rule that indictments for larceny must allege the value of the article
stolen is still maintained because the punishment for larceny is graduated by
our statutes with reference to the value of the property taken.
There is nothing in the nature of robbery as defined by the common law from
which it appears that the value of the property taken has ever been deemed
of the essence of the crime, and there is no statute in this State which
makes the punishment of the offense dependent upon the value of the
property taken.
0N EXCEPTIONS.
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The defendants were convicted of robbery upon the following
indietment :
11
The jurors for the State aforesaid, upon their oath, present
that Frank Perley and James H. Goodwin of Bangor, in the
county of Penobscot, on the thirtieth day of August, in the
year of our Lord, one thousand eight hundred and ninety-two,
at Bangor, in the county of Penobscot, aforesaid, in and upon
one John H. Emerson feloniously an assault did make and him,
the said John H. Emerson did then feloniously put in fear and
with force and violence, did then feloniously steal, take and
carry away from the person of him, the said John H. Emerson,
certain money of the said .John H. Emerson, and one silver
watch and one watch chain of the goods and chattels of the said
John H. Emerson, against the peace of said State, and contrary
to the statute in such case made and provided."
The defendants moved in arrest of judgment as follows:
"And now after a general verdict of guilty, and before judgment in the above entitled cause, the re:::ipondents, the said
Frank Perley and James H. Goodwin, come and move the
court that judgment in said cause be arrested and that they
he discharged and allowed to go without day for the following
reasons, to wit:
11
First. Because said indictment does not, with sufficient
certainty, precision and particularity, allege and set forth
any crime.
11
Second. Because said indictment does not, with sufficient
certainty, precision and particularity, set forth and allege the
crime intended to be charged by the grand jury, and which the
jury who tried the case meant to convict the respondents of, to
wit, robbery.
11
Third. Because the money and goods and chattels a1leged
in said indictment to have heen stolen, taken and carried away
from the person of John H. Emer::,on are not set forth and
described with sufficient certainty, precision and particularity.
11
Fourth. Because the money alleged in said indictment to
have been sto]en from the person of said ,John H. Emer::,on i~
not described at all, and there is no allegation of how much it
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amounted to, or that it had any value, and there is no allegation
in the aforesaid indictment that the watch and chain 1 the only
other property named in the indictment, was of any value
whatever, and no reason is stated in said indictment why the
said money is not therein described or its amount given, or why·
its value is not stated, if it had value; nor is any reason given
in said indictment why, if said watch and chain had value thflt
value is not f-!tated therein.
1
' Fifth.
Because said indictment is in other respects informal,
insufficient and not valid."
The motion was overruled by the court and an exception was
taken thereto.
The defendants also took exceptions as follows:
1
' The judge presiding did not inform the jury that they could
find a verdict against the respondents for any offense less than
robbery and no request to that effect was made by counsel and
no allusion was made to the point hy counsel on either side
during the tri~~l. And no contention was set up at the trial that
the rm,pondents might he guilty of any less offense, if guilty
at all. All that was said by the judge on that subject is emhraced in the following extract from the charge : 'The two
respondents are accused by the indictment of the crime of
robbery. The punishment for the crime may be as high as
imprisonment for life, and it may he as low as any term of
years, which might he two.' On the subject of vnlue of
property taken the judge made the following remarks : 'It is
not necessary for the government to prove that" all the artides
alleged were taken from him in order to constitute robbery.
It it-:i sufficient if they were all taken, or any of them were
taken, or any part of them were taken, or the least of them
were taken. No matter how succe~sful or unsuccessful in
amount of property taken if any was taken from the complainant's person by violence, feloniously, the offense is established
as having been committed by somebody.'
To the order of the court overruling the motion and to the
above instructions of the judge and to his omission to instruct
the jury that they could find the respondents guilty of any
1
'
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offense less than robbery, the respondents except by their
attorneys."

Jasper HutcMn,qs and P. H. Gillin, for defendants.
Indictment must stand or fa]l at the common law, because we
have no statute like 14 and 15 Viet. under which the precedent
is taken in this case. 2 Arch. Crim. Pr. and Pl. 521.
Counsel also cited: 2 Russell, Crimes, 1st Am. Ed. pp.
*988, *989; l Whar. Pree. f>th Ed. p. 411; Davis Crim. Proc.
p. 704; 3 Chitty Crim. Law, (Riley Ed.) p. 566; State v.
Dawes, 75 Maine, 51; State v. Ger1·ish, 78 Maine, 20; Com.
v. Cahill, 12 Allen, 540.
C. A. Bailey, County Attorney, for State.
SITTING:
WISWELL,

WALTON,

LrnBEY, EMEnY, FosTER, ,vHITEHousE,

JJ.

J. The defendants were found guilty of the
crime of robbery on an indictment under chapter 250 of the
statute of 1889, entitled, ~~ An act to define robbery and its
punishment," which reads as follows: ~~ Whoever by force and
violence_ or by putting in fear, feloniously steals and takes from
the person of another property that is the subject of larceny, is
guilty of robbery, and shall be punished by imprisonment for
life or for any term of years." This act of 1889, however, did
not modify the definition of robbery as found in R. S., c. 118,
§ rn, but only changed and simplified the provisions of that
section respecting the punishment.
It is charged in the indictment that the respondents ~~ feloniously an assault did make and him the said John H. Emerson
did then feloniously put in fear and with force and violence did
then feloniously steal. take and carry away from the person of
him the said John H. Emerson, certain money of the said John
H. Emerson, and one silver watch and one watch chain of the
goods and chattels of the said John H. Emerson."
After the verdict the defendants filed a motion in arrest of
judgment based on four specifications ; but the only ground now
relied upon is that the indictment contains no allegation that
·WHITEHOUSE,
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the money or the watch and chain therein mentioned had any
value.
It i8 a principle of natural justice which was early recognized
us a fundamental rule of the common law, now incorporuted
into our constitution as a guaranty of protection to individual
rights, that in all criminal prosecutions the accused is entitled
to '' demand the nature and cau::,e of the accusation., against him.
No person can be held to answer to a criminal charge until it is
'' fully, plainly, substantially and formally described to him."
Every material fact which serves to constitute the offense must
be expressed with reasonable fullness, directness and precision.
The purpol'.ie of this rule is sufficiently obvious. It is to inform
the accused of the exact charge against him, and enable the
court to determine whether the facts alleged constitute a crime,
and on proof of them to render such appropriate judgment as
will be a bar to any future prosecution for the same offense. 3
Stark. Ev. 1527; Com,. v. Pray, 13 Piek. 359. '' The doctrine
of the court," says Mr. Bishop, '' is identical with that of reason,
viz: that the indiutment must contain an allegation of every
fact which is legally essential to the punishment to be inflicted."
1 Bish. Cr. Prue. § 81. It is plain, however, that much of the
useless tautology and wearisome prolixity which characterized
indictments in the early period of criminal procedure, can he
safely avoided without any infringement of this sacred right of
the citizen. It is the policy of_ our modern courts to encourage
a more rational system of pleading, with greater directness and
simplicity of statement, ·with less verbiage and needless repetition, and with greater regard for the constrnction and idioms of
the English than for those of the Latin language. In reason,
an indictment is best, says Mr. Bishop, when it is,~ in the fewest
and aptest words with no superfluous matter," and while under
ordinary circumstances it would not he judicious to omit anything concerning the necessity of ·which a question may he
raised to embarrass the trial, on the other hand no allegation
and ordinarily no word should be introduced which is certainly
needless. Bish. D. & F. § § 10, 3,5.
In the case at bar, if the value of the property named in the
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indictment is not a necessal.'y ingredient of the offense sought
to be charged and is not '' legally essential to the punishment to
be inflicted" an allegation of it is "certainly useless" and properly omitted. The preci8e point ha8 never before been raised
in this State, and the court is now at liberty to determine it in
accordance with the plain philosophy of the question and the
true science of pleading.
The indictment charges the offense in the language of the
statute as far as permissible under the rule requiring a spe,cification of the property and other identifying particulars. It
does not state generally that the defendants took" property that
is the subject of larceny," hut specifically that they took "certain
money and one silver watch and watch chain," which are declared
by R. S., c. 100, § 1, to be subjects of larceny. It must be
observed that there is no provision of this statute which makes
the amount of property taken an essential element of the
offense ; and there is no statute in this State which creates
degrees in robbery, or in any way makes the punishment of the
offense, dependent upon the value of the property taken.
Nor is there anything in the nature of robbery as defined by
the common law from which it appears that the value of. the
property has ever been deemed of the essence of the crime. Blackstone defines it to be the felonious and forcible taking from the
person of another, of goods or money to any value by violence
or putting him in fear ( ( 4 Bl. Com. 242,) and all the auU10rities agree that the taking may be of money or goods n of any
value." The value of the property is therefore quite immaterial.
'' A penny as well as a pound forcibly extorted makes a robbery.
the gist of the offense being the force and terror." 2 Arch. Cr.
Pr. & Pl. 1287; 3 Co. lm;t. 69; 1 Hale P. C. 532; 1 Hawk.
P. C. 212.
True, robbery is charterized by the common law as compound
or aggravated larceny. It is "larceny committed by violence
from the person of one put in fear." 2 Bish. Cr. Law, § 11.5G.
And it is the well-settled general doctrine that indictments for
larceny must allege the value of the article alleged to have been
stolen. It is conceded, howevei·, that this rule had its origin in
1

'
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the practice of distinguishing between grand and petit larceny
with reference to the extent of the punishment, that being
dependent in some measure upon the value of the article stolen;
and it is still maintained because under our statutes the punishment for larceny is also graduated with reference to the value of
the property stolen. 2 Arch. Pl. & Pr. 1149 & note; IIope v.
Com. ~) Met. 134; 2 Bish. Cr. Prue. § 713; Rev. Stat. Ch.
120, § 1. But where the value is not essential to the punishment it need not he distinctly alleged or proved. The jury
must be satisfied, however, that the goods were of some value,
and they may infer it without separate proof, either from
the inspection of the articles, or from the description of them
by the witnesses. 2 Bish. Cr. Prac. § 751; C01n. v. Burke,
12 Allen, 182; Com,. v. Lawless, 103 Mass. 425; State v.
Gerri..,h, 78 Maine, 20. Upon this point Mr. Archbold says:
'' Since the distinction between grand and petty larceny was
abolished, it seem:;, to have been no longer necessary to ini:,ert
the value of the article stolen in indictments, except for stealing to
the value of £5 in a dwelling-house. It was said, indeed, by
some to be necessary to show that the thing was of some value,
but this was sufficiently shown by i,tating it to be of the goods
and chattels of the prosecutor. As it can be of no use, therefore,
in any case to insert it where the value or price is not of the
essence of the offence, and as the Stat. 14 & 15 Viet. (Sect. 24,
c. 100) sanctions its omis:;ion in all other eases, I have in
practice omitted to insert it except in the simple case above
mentioned." 2 Arch. Pr. & Pl. 1153.
It is still urged, however, that upon the theory that robbery
is an aggravated larceny, an indictment for robbery should contain the al]egation of value to authori.ze a conviction of larceny.
in the event of a failure to prove the aggravation. But this
suggestion is sufficiently answered by the statute creating a
distinct offense of larceny from the person, the punishment of
which does not depend upon the value of the property stolen
( R. S., c. 120, § 4). In Com,. v . .11lcDonald, 5 Cush. 3Gf>, the
court says respecting this offense: ' As the punisment for
stealing from the person does not depend on the amount stolen
1
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there was no occasion for any allegation of value." This is
cited with approval in the note to 2 Arch. Pr. & Pl. 1150. And
in Com. v. Bw·ke, 12 Allen, 182, the precise point was directly
raised and determined in accordance with the dictum in Cmn.
v. ltlc.Donald, supra. It is clear, therefore, that in an indictment for robbery no allegation of value can be necessary to
justify a conviction of the minor offense upon failure to prove
the aggravation.
Many other authorities may be cited in support of the proposition, so strongly sustained by reason, that an indictment for
robbery is sufficient vvithout an averment of the value of the
property taken. In State v. 1-Iowerton, 58 Mo. 581. the court
~ays respecting thi" crime : '' The ~alue of the thing taken is not
of the essence of' the offense. The putting in fear and taking
the property constitute the gist of the crime and there i::,; no
nece::,;sity for either charging in the indictment or proving at the
trial or speci(ying in the verdict, the value of the property."
In State v. Burke, 73 N. C. 83, it is said to be unnecessary to
allege the value of the property, "since force or fear is the main
element of the crime." See also "Wharton Cr. L. 9 Ed. § 857 ;
State v . .McCune~ 5 R. I. 60 & note (70 Am. Dec. 180); Jarnes
v. State, 53 Ala. 38; William,8 v. State, 10 Texas App. 8.
The reasoning of the court in Com. v. Ca/till, 12 Allen, 540,
is not in harmony with Com. v. McDonald, and Corn. v.
Burke, supm, from the same state, and cannot be adopted by
this court.
The other objections raised by the defendants~ exceptions are
not in~isted upon and are obviously without me~·it.
Exceptions overntled.
INEZ

GB.AND LODGE,

B. JEANE
vs.

ANCIENT Om>ER UNITED vVoRKMEN.

Lincoln.

Opinion May 29, 1894.

Insurance. Benf'jfoiary. Membership. Expulsion. Appeal.
:Memhers of private societies and associations must exhaust the remedies given
them by the rules of the society before appealing to courts of law for relief.
ON REPORT.
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This was an action of assumpsit to recover the sum of $2000,
by the plaintiff who is the widow of Harry J. Jeane, and the
beneficiary named in his application for membership and in"'
surance in Lakeside Lodge No. 43, located at Jefferson, Knox.
county, a subordinate lodge of the defendant association. The·
application is dated December 25, 1890, on which day, he was
initiated a memher of the lodge, and the applicant died October
27, 1891.
The defendant is a corporation under the laws of the Commonwealth of Massachusetts, and is organized, i i for the purpose
of uniting in social and fraternal association all acceptable men
of sound bodily health and good moral character, to promote
benevolence, charity, and morality, to aid members disabled by
accident or sickness, or the wives, children or other relatives,
of, or any othe1· person dependent upon such members; and to,
assist the widows, orphans or other relatives of deceased mem-bers, or any persons dependent upon deceased members, and,
have complied with the provisions of the statutes of this Commonwealth." The defendant corporation is the supreme authority of the order known as Ancient Order of United Workmen ..
Lakeside Lodge No. 43, located at Jefferson, Knox county,
which admitted Jeane to the order, and of which he was a
member, is a subordinate lodge, existing by authority of the
defendant corporation, and Jeane was, March 2H, 18!:H, at a
stated meeting expelled therefrom, for ii having made n faL,e
statement or answer in his application for mem hership ; and
written notice of the fact, under seal of the lodge, was mailed
to him a few days after, und the money paid by him refunded.
The plaintiff contended that the expulsion was irregular and
void, and therefore without any effect upon her rights.
No appeal from the action of Lakeside Lodge so expelling
him, was ever taken by Jeane, as provided by the laws of the
defendant corporation.
Applicants for membership agree to comply with all the laws,
regulations and requirements of the order, then or thereafter
enacted. The constitutions and laws are made a part of the
contract. Under provisions of Law XI, page 76:
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'' Every member who does not take an appeal, in any case
- affecting his rights or interests in the Order, within the time
allowed, shall be deeme(l to have thereby agreed to abide by
such decision or enforcement of the laws or rules of the Order.''
Uuder the provisions of section 21, law XIX:
'' When a member shall be suspended or expelled, for any
cause whatever, he forfeits all rights, benefits and privileges,
and his beneficiary thereby loses all right to any portion of the
beneficiary fund.

0. E. and A. S. Littlefield, for plaintiff.

L. M. Staple.~ and Jolzn Haskell Butler, of Boston Bar, for
defendant.
SITTING: PETERS, C. J., WALTON, LIBBEY, EMERY, FOSTER,
HASKELL' J J.
HASKELL, l. The plaintiff must recover, if at all, upon the
ground that her husband died while a member of defendant
corporation in good standing. Before his death, he had been
expelled from membership. It is said that the proceedings
leading to his expulsion were irregular, and did not conform to
the rules of the order. Suppose they were; the laws of the
order give an appeal to a supreme tribunal constituted for the
very purpose of correcting such errors, and they provide that
each member failing to take such appeal "shall be deemed to
have thereby agreed to abidP by such decision or enforcement
of the laws or rules of the order."
The deceased failed to take any appeal from his expulsion,
and thereby must be held to have acquiesced in the decision.
If courts of law should undertake to review the regularity of
procedure in all secret or private societies or associations, the
burden would become onerous. Moreover, it is just and reasonable to hold, that when a member of such society has a remedy,
under the rules of his order, from any supposed erroneous action
injurious to himself, that he should first exhaust that remedy
before appealing to the courts for relief. I1a1·che1· v. Kn(qlzl.44
of Honor, 137 :Mass. 368; Chamberlain v. Lincoln, 129 Mass.
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70; Grosvenor v. United Soc. Believe,•,'-1, 118 Mass. 78. This
court approved the doctrine of the above cases in Lou.:ell v.
The Iron [fall, an unreported case decided in July, 1892.
Judgment for defendant.

JOHN JONES, in equity, vs. ROBERT W. LIGHT.
Knox.

Opinion May 2~), 1894.

Fraudulent Convp,yances. Subsequent Creditors. Notice. Stat. 13, Eliz. c. 5.
Where a conveyance though absolute in form, but for a consideration grossly
inadequate, the grantor retaining a valuable interest in the property, is made
with the intent to hinder and delay creditors, and this intent is participated
in by both parties, such conveyance is void, not only against existing but
against subsequent creditors and bona fide purchasers, whether they have
notice of such conveyance or not.
A mortgagee is a purchaser.

ON REPORT.
The case appears in the opinion.

0. E. a',,,d A. S. Littlefield, for plaintiff.
W. H . .Ji1ogler, for defendant.
SITTING:
PETERS, C. J.,
\,\T HITEHOUSE, J J.

WALTON,

FOSTER, HASKELL,

FosTER, ,T. This is u bill in equity, the main object of which
is for the removal of a cloud upon the plaintiff's title. The
prayer is for a decree rendering void a deed given ·by Lewis
McDonald to Robert vV. Light, the defendant, dated June lG,
1885, and if not void, that it may he in equity a mortgage only.
The claim of the plnintiff is that this deed, absolute in form,
was without consideration, or if for any, for one grossly inadequate, and made with the intent to hinder and delay creditors,
and that this intent was participated in by both parties.
If the position of the plaintiff is supported by the facts, the
authorities are unquestioned, and the principle firmly established,
which hold that such a conveyance is void. not only against existing
but subsequent creditors and bona fide purchaser8. It would:
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fall within the prohibition of the stutute 13 Eliz., c. 5, which
has become a part of our common law, and which \vas passed
~~ for the ayoiding and abolishing of feigned, covinous, and
fraudulent feoffments, gifts, grants, alienations, conveyances,
bonds, suits, judgments, and executions, devised and contrived
of malice, fraud, covin, collusion, or guile, to the end, purpose,
and intent to delay, hinder, or defraud creditors, and others,
of their just and lawful actions, suits, debts, accounts, damages,
penalties, forfeitures, heriots, mortuaries, and reliefs."
To intelligently understand the ca8e it is necessary to present
the following facts.
Sometime in March, 1885, Lewis McDonald found it impos~
sible to meet his indebtedness to his creditors, and executed a
mortgage of all his real estate in North Haven to Wright Bros.
& .James of Boston, whose claim against him at that time was
upwards of $1200. In the course of two or three months it
became apparent that the indebtedness of McDonald was very
much in excess of what it was supposed to he at the time the
mortgt1ge was given. Realizing that the mortgage could not be
upheld as against all the other creditors, Wright Brothers &
James, on the 19th day of June, joined with the other creditors
and filed a petition in insolvency against McDonald.
On June lGth, 188,5, three days before the petition in insolvency was filed, and about three months after the mortgage of
all his real estate bud been given by him to
right Bros. &
James to secure their $1200 claim. McDonald appears to have
gone to B~ston und executed a quitclaim deed of the same real
estate for the nominal sum of one dollar and other valuable
considerations, running to the defendant. This deed was either
taken by McDonald to North Haven, or sent to him by mail,
fo'r the purpose, as the defendants says, of being acknowledged
hy .McDonald and procuring the signature of his wife releasing
dower. No mention was made in this deed of the mortgage
.then existing upon the property to Wright Bros. & James. A
list of McDonald's creditors was furnished by him June 5, 1885,
and in which the name of the defendant Light did not a1ipear.
After being decreed insolvent, McDonald furnished a list of his
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real and personal property for the insolvent court, and in this
list were included the three parcels of real estate which had been
mortgaged to ·wright Bros. & James, and which had, after the
mortgage was given, been included in the quitclaim deed to the
defendant Light. The mortgage to ·wright Bros. & James was
invalidated by the insolvency proceedings. A lfat of McDonald's
creditors as amended after being :fir::,t filed, when his composition
agreement and settlement thereunder was made, contains no
reference to the defendant Light. In the meantime McDonald
had acknowledged the deed to the defendant, and sent the same
to the registry for record without the signature of his wife.·
To carry out the composition agreement with his creditors, it
became necessary for McDonald to raitie quite a sum of money.
The principal security he had to offer for thi::; purpose was the
real estate included in the quitclaim deed to the defendant.
With these three parcels, and his interest in certain vessels
which turned out to be of no value, his attorney, B. K. Kallock,
who was then acting for him, made an arrangement through G.
M. Hicks, an attorney, and who was acting for the plaintiff in
this suit. to hire $3600 of the plaintiff. Mr. Kallock at the
time of the loan knew about the quitclaim deed to Light, had talked it over with McDonald and with Mr. Hicks, counsel
for the plaintiff. Mr. Hicks, had talked it over with McDonald
who had told him that it was a bogus deed, without consideration, and givfln for the purpose of heading off the attorney for
Wright Bros. & James, and that the defendant Light would
never under any circumstances make any move under it.
Under these circumstances a loan was obtained from the
plaintiff to McDonald, of $3GOO, the principal security for which
was a mortgage of the same real estate which McDonald had
previously included in the quitclaim deed to the defendant.
With this money McDonald was enabled to carry out his composition agreement and effect a settlement with his creditors.
McDonald being unable to pay anything to the plaintiff upon
his indehte<lness to him, the mortgage was foreclosed, and the
plaintiff took possession of the premises, and McDonald attorned
to him, holding under him as his tenant.
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It appears that the plaintiff himself had never personally had
any knowledge whatever of the existence of the deed from
McDonald to the defendant. That deed had remained in the
custody of the register of deeds till sometime in 1891, or more
than six year1, after it was executed, and after the mortgage from
McDonald to the plaintiff. In August, 1891, McDonald being
desirous of purchasing one of the parcels, went to the plaintiff
and made a trade with him for its purchase, taking a bond for a
deed to his son, paying a part down aml giving his own notes
for the remainder. About that time upon an ~xamination of the
records, the plaintiff, who at the time of the trial was over
ninety years of age, learne.d for the first time of the deed from
}foDonald to the defendant. His attorney at once went to
Boston. saw the defendant who then insisted on the validity of
the deed to himself, and claimed to have expended from $:-3000
to $4000 in connection with the transaction, but refused to
render any account of any advancements that he had made to
I
McDonald. Up to this time the defendant had never asserted
any title under his deed, or made any claim in any way to the
possession of the property.
·while the defendant now claims that a portion of the consideration for this deed, ( more than two thirds the value of the
property named therein, or certainly more than two thousand
dollars), was to be afterwards rendered in professional services,
he states that he has never made any memorandum of those
services or charge thereof, never has notified McDonald of the
amount which he claims for the same, and that McDonald has
never called upon him for any statement of the amount. It will
be noticed that in his answer filed to this bill, the defendant states
that the consideration was all paid before and at the time of the
execution of this deed to him.
It is expressly admitted by the defendant that at the time he
took this deed, he was informed by McDonald that he was being
pressed by his creditors, and one of the principal objects of the
conveyance ,vas to secure him for services which he was to perform in bringing about a comprorniRe with McDonald's creditors.
The real estate which was included in this deed was all the real
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estate ow1wcl hy :McDonald. It appears to have been worth
hetwcen $:-moo and $4000, and the defendant admits that prior
to the deed he had paid hut $4 75, and after that enough to bring
the amount up to $1000; and while he insists, that he never made
any agrnement either verbal or otherwise to reconvey to
:McDonald under any eircumstnnces, or that there was any such
understandiug, he does admit that the balunee of the con8ideration was to be paid in services to he rendered in the future,
none of which had been rendered nt that time. He also states
that he does not expect to hold two of the parcels, and that he
regards them as security only for services, none of which, as we
have remarked, had heen rendered at the time the deed was
given. Ii1 his answer which was filed to this hill he denies that
the deed was given to secure him for the payment of any sum
due him for professional fees, or for the security of any sum or
sums whatever.
McDonald testifies that there was an under~tanding between
himself and the defendant that, hy advancing money to him, the
defendant was to have the homestead and McDonald was to
oceupy it and live in it and it was to be paid from the proceeds
when sold, and that he trusted to the defendant's honesty in
making a conveyance of thia property to him by an absolute
conveyance when the property was worth more than $3000, and
he had received less thun one third of its value.
In Siden.-pm·ke,· v. Sideru-:parlcer, 52 Maine, 481, 4Hl, this
court held that such an arrangement between grant.or an<l grantee
is a continuing fraud, and has bee1_1 held void not only as against
precedent, hut, also, Tigainst su hsequent creditors. In that
case the grantor, as a part of the consideration of the deed, was
to receive future support to be furnished by the grantee. The
same doctrine is held in Coolidge v. Melvin, 42 N. H. 510, and
cases there cited.
But from a very careful and thorough examination of the
evidence in this case, we feel that in addition to any secret
trust existing between McDonald and this defendant. the conveyance was made with an intent to hinder and delay creditors.
and that this intent was participated in by both parties to the
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conveyance. Such being the ca~e, the deed from McDonul<l to
the defendant would he void, not only as against existing creditors at the time the deed was executed, hut also against
subsequent creditors and bonaficle purnhasers.
This doctrine b dbtinctly laid down by this court in Wyman v.
Brown, 50 Maine, 139, 148, where Mr. Justice \Y ALTON, correctly
stuting the principle enunciated by the decided cases, says:
"An absolute conveyance on full consideration, if made with
intent to hinder and delay creditors, is undoubtedly void against
existing creditors; but we do not intend to decide that such a
conveyance is void against subsequent creditors or purchasers ;
we intend to decide only that, where a conveyanc~ is for a
consideration grossly inadequate, and is ahsolute in form only,
the grantor retaining a valuable interest in the property, and
the conveyance is made with the intent to hinder and delay
creditors, and this intent is participated in by both parties, that
such a conveyance is void, not only against existing creditors,
hut against subsequent creditors and bona .fide purchasers,
whether they have notice of such fraudulent conveyance or not.''
Rickel' v. Ha,m, 14 Mass. 137; Olapp v. Leatherbee, 18 Pick.
131; Beal v. Wc1rner, 2 Gruy, 447; Wadsworth v. I-Iaven.s,
3 vYend. 411; Hudnal v. Wilder, 4 McCord, 29.5; Hill v.
Ahern, 135 Mass. 158.
The case of Whitmore v. Wood-ward, 28 Maine, 392, 41R, is
to the same effect, and the court there ::-ay : ~~ The statute 13
Eliz., c. ,5, is not confined in its operation to creditors existing
at the time of the commissi01) of the fraud, hut embraces those
.
who subsequently become such. It 1s not necessary to prove
that the fraud was meditated ngainst those who might become
creditors at a subsequent period. If the transaction is actually
fraudulent against any creditor, any and all creditors may
impeach a_nd resist it, and are entitled to the aid of the law in
appropriating the property, fraudulently conveyed, to the payment of their debts. The u)fliform construction of that statute
includes subsequent as ,vell as existing creditors." lfou·e v.
Ward, 4 Maine, 195; Olark v. French, 23 Mttine, 221, 22H;
Bangm· v. Warren, 34 Maine, 324; Srnitlt v. Parker, 41
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Maine, 452; .11fr.u·8lon v. 2lfm·8ton, 54 Maine, 47G; Bailey v.
Bailey, Gl Maine, 361, 364. See also Laughton v. Hm·den,
G8 .Maine, 208, 211..
True, the plaintiff's agent and attorney at the time he loaned
the money and took the mortgage, had notice of the deed from
McDonald to the defendant, hut he was assured and believed
that the deed was invalid and that it would never he set up.
And if the plaintiff himself is chargeable with all the knowledge
which his agent had, he is not for that reason deprived of his
remedy as a subsequent creditor, or purchaser for value in good
faith, if that deed was given with an intention to defraud creditors,
and the fraud was participated in by hoth parties to it, within
the principle laid down in the foregoing decisions. Ricker v.
Ham,, 14 Mass. 137, 141 : Hill v. Ahern, 135 Mass. 158, 159 :
Clapp v. Leatlterbee, 18 Pick. 131, 138; lfl:,;man v. Brown,
50 :Maine, 139, 148. '' A conveyance actually fraudulent is void
against subsequent purchasers for valuable consideration, even
with notice." American Leading Cases, 47. In Wyman v.
Brown, supra, the court say that such a conveyance is void not
only against existing creditors, '' but against subsequent creditors and bona fide purchasers, whether they have notice of such
fraudulent conveyance or not." In Rfrker v . .Jiam, sipra,
Chief ,Justice Parker said: "vVe apprehend the term bona fide,
as used in the law upon this subject, means on]y that the purchase shall be a real and not a feigned one ; otherwise the
know ledge would not be held immaterial, as it is in all the
hooks.''
A mortgagee is a purcha:-;er. Clwprnan v. Ernery, 1 Cowper,
278; Ifill v. Ahern, supm.
That the plaintiff was a purchaser in good faith, within the
meaning of the law relating to fraudulent conveyances, there
can he no doubt. He actually paid $3600, receiving a mortgage upon property not worth more than that amount. That
the transaction in relation to the conveyance in question was
permeated with fraud, and that both parties participated in
that fraud, the evidence fully satisfies us. But it will he
of no general benefit to detail the facts appearing in evidence
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which satL,fy us of the fr·audulent nature of the conveyance.
They are disclosed sufficiently upon the record. Some of them
have already been stated, hut they are too manifold to be
reproduced within the proper limits of an opinion which should
determine the legal rights of parties, and the principles of law
governing the same, instead of furnishing a summary of evidence
which can be of no advantage in the decision of other cases.
The evidence shows that the plaintiff has been in po:,,;session
of the premises since the foreclosure of his mortgage in 1888,
and as the bill is informal in not sufficiently stating the plaintiff's posse1'.!sinn (Robinson v. Robinson, 73 Maine, 170), an
amendment may be made alleging such possession in the plaintiff.
Thereupon a decree is to he entered sustaining the bill, and
adjudging the deed from Lewis McDonald to Rohe rt "\V. Light
null and void, and that the defend:mt release all interest in the
land described in said deed to the plaintiff.
Decree accordingly, with costsfo1· the plaintiff.

MARY

P.

CHARLES

York.
Mortgages.

and others, in equity,
vs.
"\V. FRISBEE, and another.

FRISBEE,

Assignment. Subrogation. Adverse Possession.
Limitations.
Any one who has an interest in mortgaged premises and who would be a loser
by foreclosure, is entitled to redeem.
Where there are two mortgages upon the same property to different parties,
and the subsequent mortgagee redeems the prior mortgage, but no assignment thereof is made to him, he is entitled by operation of law, to be so far
subrogated to the rights of the first mortgagee as to hold the first mortgage
security, as quasi assignee, for the purpose of being reimbursed for the
amount he has been compelled to pay to protect his interests as second
mortgagee, in case of redemption of his own mortgage.
There is a recognized distinctiob between rights acquired by assignment, or
contractual relations of the parties, and those acquired by operation of law.
The right to redeem may be barred by exclusive and adverse possession of
the land by the mortgagee, or his assignees for twenty years; but such
possession must be unequivocally adverse to the mortgagor or those claiming
under him.

ON

Redemption.

Opinion May 29, 1&94.

REPORT.
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The case appears in the opinion.
Savage and OakeM, for phtintiffs.
The effect of redemption from a mortgage is simply to extinguish the mortgage. Thomas Frisbee did not receive an
assignment of the foreclosed mortgage, only a release from the
mortgage, in accordance with the decree of the court granting
redemption. This was all he was entitled to. Lmnb v. Montague, 112 Mass. 352; Lamson v. Drake, 105 Mass. 564;
Union Inst. &c., v. Hill, 139 Mass. 47.
The statute of limitations does not reach this case. The lapse
of twenty years furnishes u presumption of foreclosure, hut it
is only a presumption, and it is open to proof that no foreclosure was ever consummated. ..ZlfcPhe1·son v. Hayward, 81
Maine, 329; Knight v. McKinney, 84 Maine, 107; Story
Equity, § 1157.
It is admitted that the Lowry mortgage and note are still held
by defendants, and have never been paid or foreclosed.
Defendants . . claim by adverse possession for twenty years.
The burden is upon them to establish this title. Am. and Eng.
Ency., Vol. 1, p. 303, and cases cited. And the proof must be
clear and positive. Ib. p. 305. The presumption is that Thomas
Frisbee took possession May 9, 1862, legally, and not tor•tiously; that he entered by virtue of his mortgage, and nut as a
rlisseizor. 3 ·wash. R. P. 3d Ed. p. 129; Means v. Wille.-s,
12 Met. 35G, and cases; Rung v. Sltonebe1·ger, 2 1Vatts, 23
(2G Am. Dec. p. 102, and note).
Where a party if- in actual possession and has a right to po8session under a legal title which is not adverse, hut claims
possession under another title which is adverse, the possession
will not in law he deemed to be adverse. 2 Stark. 657, ( 5th
Ed.) Nichols v. Reynoldt,, 1 R. I., 30.
The last case was one in which the parties in possession were
mortgagee:-,, and were privy in estate with plaintiffs, and their
possession under the mortgage was held not to be adverse. In
order to make a possession taken under a legal title adverse,
some decisive act or declarntion is necessary. Martin v. ~Jackson, 27 Penn. St. 504; J.11.c.1.llaste1·s v. Bell, 2 Penn. St. 183;
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Bannon v. Brandon, 34 Penn. St. 2G3; McPhenion v. I-Iayward, 81 Maine, 329; Silva v. Wimpenny, 13G Mass. 253;
Jackson v. Lunn, 3 tTohns. Cas. 109; Jackson v. Parker·, 3
Johns. Cas. 124; McOlasky v. Barr, (Ohio,) 42 Fed. Rep. 609.

Ira T. D,·ew and Geo. F. IIaley, for defendants.
SrTTINO : PETERS, C. J., WALTON, EMERY, FosT.ER, HASKELL,
JJ.

vVHITEHOUSE,

FosTER, J. This is a biH in equity for redemption. The
following statement is essential to an understanding of the case.
tToseph Frisbee, father of the complainants, on December 17,
185G, executed a mortgage to Joseph Seaward, to secure the
payment of $786.50. April 2, 1857, he made another mortgage to secure the payment of $350 to John E. Lowry.
May 28, 1857, Joseph Seaward assigned his mortgage to
Stillman B.. Allen, and on the same day the mortgagor, Joseph
Frisbee, by quitclaim deed released to Allen his right of redem.ption, and authorized him to take possession whenever he
wished so to do.
June 24, 1857, Allen began a foreclosure of the SeH.ward
mortgage by publication which was duly recorded.
March 28, 18G0, Lowry assigned his mortgage to Thomas
Frisbee, brother of the mortgagor, and the father of these
respondents.
June 20, 18G0, Thomas Frisbee, assignee of the second
mortgage, brought a bil1 in equity against Allen, assignee of
the first mortgage, for redemption of the same in order to protect hi::: interest as second mortgagee. In that suit judgment
was entered that the amount due Allen wus $903.83, which sum
,vas paid by Thomas Frisbee, June 5, 18Gl, but there was no
assignment of the mortgage.
June If>, 1861, or ten days after payment of the nmount due,
Allen conveyed to Lydia Frisbee, mother of the complainants,
all his right in equity to redeem the premi8es; and as heirs of
Lydia Frisbee these complainants claim the right to redeem.
Joseph Frisbee, the mortgagor, died December 2, 1861, and
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May H, 1862, Thomas Frisbee took possession of the premises;
and he and his heirs and assigns have ever since been in
possession.
The respon<l.ents deny the right of the complainants to redeem upon two grounds : ( 1.) That by payment of the
amount due upon the first mortgage in accordance with the
decree of the con rt, Thomas Frisbee obtained the benefit of
Allen't-:1 foreclosure by subrogation, and the title in him thereby
became absolute. ( 2.) By adverse possession for more than
twenty years.
lVe shall consider the first position briefly, for we think the
facts in relation to adverse possession are decisive in relation to
the rights of the parties.
I. The right of redemption exists, not only.in the mortgagor
himself, but in every other person who has an interest in or a
legal or equitable lien upon the premises mortgaged. It may
be stated in generul terms, that any one who has an interest in
tho premises, and who would be a loser hy foreclosure, i8 entitled to redeem. Consequently, the complainants as heir·s of
Lydia Frfahee, to whom the equity of redemption was conveyed
by Allen, had such an interest as would entitle them to redeem,
if otherwise entitled to that right.
The time for redemption had nearly expired under the fore-•
closure of the senior mortgage held by Allen when Thomas
Frisbee, under whom the respondents claim, brought his bill to
redeem.
Did the for~closure continue to run and become
perfected in the hands of Thomas Frisbee? vVe think not.
There was no assignment of the mortgage while foreclosure was
pending; had there been, the assignment would have earried
with it the foreclosure and it would have beeome available in the
hands of the assignee. Hw·d v. Goleman, 42 Maine, 182. The
mortgage was redeemed. The rights which the second mortgagee
acquired arose by operation of la,v, and not by operation of any
a&signment made by the parties. And while those rights of
subrogation were such as to entitle him to he reimbursed for the
amount he had been compelled to pay to protect his interests as
second mortgagee, in case his mortgage was redeemed, yet the
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distinction between rights acquired by assignment or contractual relations hetween the parties, and thrn:_e :iequired by
operation of law as in the present case, dearly exists, and is
recognized by the courts. Lamb v. Monlayue, 112 Mass. 352,
353 ; Butler v. Taylor, 5 Gray, 455 ; Elb;wort!t v. Lockwoocl,
42 N. Y. 89, 97, 98; Hubbard v. A.~cutney Go. 20 Vt. 402,
405; _Al}tna Life Ins. On. v . .J..l!iddlPport, 124 U. S. 534, 549;
Memphis & Little Rock R. R. v. Dow, 120 U. S. 287; Shinn
v. Budd, 14 N. J. Eq. 234. ,Jones Mort.§ 874.
The righfa \vhich were here acquired by the second mortgagee,
arising by operation of law, entitled him to he subrogated to
the rights of the first mortgagee. to hold the mortgage security
without any as:,,ignment or act of transfer as quasi assignee, for
the purpose of compelling contribution in case of redemption of
his own mortgage. Lamb v. Montague, .supm.
Allen did not treat the title whieh he acquired by quitclaim
deed from the mortgagor and that whieh he held as mortgagee
as merged, but conveyed that which he acquired by deed,
independently of the mortgage, to the mother of these complainants, after payment to him of the amount due on his
mortgage.
II. But notwithstanding the complainants, or their predecessor in title, may have been entitled to redeem upon payment
of the amount of both mortgages, we think that right has been
lost by adverse possession.
It is undoubtedly a well-settled rule thnt twenty years' posse~sion hy the mortgagee or his assigns, without an acknowledgment of a subsisting mortgage, operates as a bar to the right of
redemption, unless he, or those succeeding to his righfa can
bring themselves within the proviso of the statute of limitations.
Philips v. Sinclafr. 20 Maine, 2H9; ft'IcPhen~on v. Hay-u·ard,
81 Maine, 32U. And in equity, it is held that if the mortgngor,
and those claiming under him. permit the mortgagee to hold the
possession for twenty years without accounting, and without
admitting that he holds only as mortgagee, his title becomes
absolute. Roberl8 v. Little.field, 48 Muine, Gl.
In this case it eleurly appears that the party claiming under
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the second mortgage, Thomas Frisbee, entered into possession
of the premises May 9, 18G2, and that he and his assigns,
ineluding these respondents, have been in the undisturbed
possession thereof for more than twenty-five years. He bought
what he was advised was Allen's foreclosed mortgage. He
talked with the family of Joseph Frisbee, the mortgagor, after
l oseph's death, and tried to sell them a part of the pren:iises in
the winter of1861 and 1862. He then decided not to part with
any part of the land, ordered them off, and claimed he owned
the place under the claim he had bought of Allen, and that they
had no right there other than what he chose to give. He took
possession and claimed to own the premises. He made repairs
upon the buildings, and sold portions of the farm by warrantee
deeds to different parties in 1862 and 1863. He occupied the
premises from 1862 to the time of his death in 1882. The
respondents continued. to occupy as owners under their father
from his death until this suit was commenced in 1889. No claim
was made that Thomas Frisbee was not the owner when he
entered in 18G2 until 1887 when Ivory Frisbee, one of the complainants, claimed the right to redeem. He never accounted,
nor acknowledged the right to redemption in the mortgagor or
any other party.
From all the evidence we are satisfied that such possession
was unequivocally adverse to the mortgagor and those claiming
under him, und thnt upon well-settled principles their right of
redeeming is legally barred. Jones on Mort. § 1144.
Nor do we think the evidence as to the mental condition of
Lydia Frisbee, under whom the complainants claim, during such
adverse possession, sufficient to warrant us in holding that thi::i
case falls within any proviso of the statute of limitations.
There is some evidence, to he sure, indicating a mental weakness,
hut it is not such as satisfies us that she was insane, and therefore within the provisions of the statute.
Bill dismissed with co:.;ts.
VOL. LXXXVI.
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INHABITANTS OF WESTBROOK.

Opinion May 2H, 1894.

Towns. Munfripal Officers. Way. Cess-Pool. R. S., c. 3, § 14.
The statute provides for the election or appointment of road commissioners,
or surveyors of highways, whose duty it is to open and keep in repair public
ways legally established within their districts.
Municipal officers are not clothed with general powers nor are they the general
agents of the municipality for which they act.
·where municipal officers assume the construction or repair of highways or
streets, they act, in the absence of any express statute or direction in behalf
of the municipality, as public officers; and not as agents or servants of the
town; and for such acts the town is not liable.
Held, in this case, that the municipal officers were not acting as a tribunal in
relation to the location or construction of a common sewer, but were repairing the street and making provisions for the disposition of surface water in
building the catch-basin and connecting it, by permission with the plaintiff's
private drain.

ON MOTION.
The case appears in the opinion.
Frank and La,·rabee, for plaintiff.
"Win. Lyons, for defe ndnnts.
SITTING : PETERS,

C. J.'

,v

ALTON' E~IERY' FOSTER, HASKELL,

vVH1TEHousE, ,T.J.
FosTER, ,T.
This is an action on the case to recover damages
for injuries to the plaintiff's dwelling-house, occasioned, as it
i~ alleged, by the negligent construction and maintenance of a
catch-basin by the defendant town.
The plaintiff built upon a street which had not, at the time,
been accepted by the town, and constructed a private drain from
the ce1lar to the ~treet. and thence down the same to Beaver
Pond. The street was afterwards accepted by the town. It
was necessary, owing to the condition of the land at that place,
that there should be some means provided for draining off the
surface water, and nfter consultation with the husband and agent
of the plaintiff, permission was given to the municipal officers
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to drain the surface water of the street into this private drain
by constructing a catch-basin over the same in the ditch by the
side of the street, whieh was accordingly done.
The plaintiff, assuming that the negligence in the construction
and maintenance of the catch-basin was legally attributable to
the town, bases her claim upon the assumption that the municipal officers, by whose direction the catch-basin was constructed,
sustain to the town the relation of an agent to his principal, and
that the rule respondeat supe1'ior applie~, even though they
conduct themselves negligently or unskilfully.
It is not claimed that the statute gives a remedy against the
town to any one injured by reason of the negligence, inefficiency or want of skill in this matter~ Hence this action was
brought based upon the common law, and a verdict of $1016.66
was recovered which the defendants ask to have set aside as
being against law and evidence.
There is no evidence of any vote of the town in relation to.
this street, or the actions of the municipal officers, except a
vote, rr to accept when dedicated by metes and hounds in writing and graded satisfactory to the selectmen."
No question is raised as to the acceptance of the street, or
that the catch-basin was constructed by direction of the municipal officers. But it does not appear from the evidence whether
the town had chosen road commissioners or highway surveyors,
or whether the municipal officers had been appointed surveyors,
as provided by R. S., c. 3, § 14, and were acting in that
capacity in constructing thb catch-basin.
The plaintitf 's drain over which this catch-basin was built
was not a public drain or common sewer within the meaning of
the statute and never became such; consequently the town was
not responsible in regard to maintaining and· keeping the same
in repair. Bul,qer v. Eden, 82 Maine, 352. The municipal
officers in· whatever was done, were not acting as a tribunal in
r~lation to the location or construction of :t common sewer, but
were repairing the street and making provisions for the disposition of surface water in building this catch-basin and connecting it, by permission, with the plaintiff's private drain.
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. Notwithstanding this catch-basin may have been improperly
and unskilfnlly constructed, and the plaintiff have suffered
special injury thereby, the question presented is, whether the
town can be hel<l liable in this action.
The answer to that question will be solved in determining
whether the municipal officers, in doing what they did, were
acting as servants or agents of the town, and for whose negligence or want of skill in the performance of their acts the town
would be liable; or as public officers, for whose acts, in the
absence of any express statute, or direction on behalf of the
municipality, there is a want of corporate liability.
These tw·o phases of character presPnted by the decisions,
and the pecular liabilities in reference to the different capacities
of officers. whether as agents of the town, or public officers,
are fulJy recognized and established in this and other States.
As to the first, may be noted, AnthonJ/ v. Adams, 1 Met. 284;
Seele v. Deering, 79 Maine, 347; Hawks v. O/wdemont, 107
Mass. 414; Deane v. Randolph, 132 Mass. 47.5; Wllldron v.
Havel'hill, 143 Mass. 582; Doherty v. Braintree, 148 Mass.
495. As to the second, Small v. Danville, 51 Maine, 359;
.LlfUchell v. Rockland, 52 Maine, 118; Cobb v. P01·tland, 55
Maine, 381; Woodcock v. Calai.<.:, G6 Maine, 234; Far"rington
v. Anson, 77 Maine, 40G; Bulge,· v. Eden, 82 Maine, 352;
Goddanl v. Hcnpswell, 84 Maine, 499, and many other cases.
The distinction between the authorities which decide in reference to the liability and non-liability of towns for the unauthorized or wrongful acts of its officers is to be found, on the one
hand, where the town has interfered by giving direetions, or
taken charge of the work hy its own agents; and, on the other
hand, where there has been no such interference, but the work
has heen left to he done by public officers in the methods
provided by law.
The statute provides for the election or appointment of road
commissioner::, or surveyors of high ways whose duty it is t,o
open and keep in repair public ways legally established within
their districts. Though chosen an<l paid by the town and supplied with the necessary funds for the performance of their
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duties. yet these officers do not sustain the relation of servants
or agents of the municipality by whom they are chosen and
paid, rendering their principals liable for their acts. They are
a part of the municipal government, chosen by the town in the
performance of a public duty imposed by general hnv, and not
for its own private advantage.
Among other public duties imposed by law upon municipalities is that of locating, making and repairing highways. In
the performance of these duties the town is acting only as the
political agent of the State; and for its own convenience it is
authorized to confide this power upon certain officers whose
duties are defined by statute. As wa:-i said by this court in
Small v. Danvale, .51 Maine, 359 : ' The duties of such officers
are defined and imposed by public statutes, and not by their
respective constituencies. The duty of the constituency in
these political divisions is to elect their officers; that of the
officer::-:; iE! to obey the public statutes. The officer:-, thus chosen
are publ?'.c officers to all intents and purposes; as clearly so as
higher officers of the State in their sphere. In legal contemplation they are not servants, or agents of their respective tmvus,
but public officers. Being public officers of a public corpora-tion, acting in its capacity as a public divi::-,ion, the corporation
is not liable for their unauthorized or wrongful acts, though done
in the course and within the scope of their employment."
But unquestionahly a town may render it::;elf liable even for
the unauthorized or unlawful aets of sueh officers in the performance of corporate duties imposed by law upon the town,
provided such acts are done hy its direct authority previously
conferred or sub::,equently ratified. Woodcock v. Calais, 6G
. Maine, 234, and eases cited.
This, however, is not upon the ground that the officers, as
such, were the agents or servants of the town. hut that by the
town's interference and direction it has made them such, and
therefore rendered itself liuhle for their acts.
Thus, where a tmvn or city undertakes to perform a duty imposed upon it by law, by means of agents whom it may direct
or control, it iR held responsible for the acts of such agents, as
1
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in the case lust cited. And upon thiH principle it has been
decided that where a town, although it had duly chosen surveyors of highways, voted that the selectmen should be its
agents to repair the highways and hrirlges, it was responsible
for their negligence and wrong doing. Hawks v. Cluirlemont,
107 Muss. 414; Deane v. Randolph, 132 Mass. 475; Waldmn
v. Haverhill, 143 Mass. 582; Dolte,·ty v. B1·aintree, 148 Mass.
4D5.
In the present case there is no evidence that the town ever
directed, or undertook to perform, the work which is here
complained of, unless it i8 to be he]d that the act::, of the
municipal officers in constructing the catch-basin \Vere the acts
of the town.
,,vith no corpornte action or direction given on the part of
the town, and no subsequent ratification, these acts were not
those 'of servants or agents of the town, but rather those of
public officers, and for which the town cannot be held liable.
·while it is true that municipal officers are chosen and paid
by the town, and for many purpo8e8 its ngents, as in making
contracts within the scope of their authority concerning the
affairs of the town, and in respect to such matters us are provided by statute to be hy them performed, yet they do not
sustain this relation in reference to these particular acts in
question. Their powers and duties are not very fully defined
by statute. Muny of their acts in behalf of towns, and which
are recognized as appropriately within the sphet·e of their duty,
have their origin in long-continued usage. This i8 especially
true in relation to the management of the prudential affairs of
the town, and which necessarily requires the exercise of a large
discretion, and in relation to which it would he difficult if not
impossible by positive enactment to place definite limits to their
powers and duties. But they are not clothed with the general
powers nor are they the general agent::, of the municipality for
which they act. They can only exercise the powers which are
incident to the limited trnthority conferred upon them by their
office, and are special agents, with power to do such acts as are
required to meet the exigencies that may arise in town affairs.
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Smith v. Ohe~hfre, 13 Gray, 318; Clark v. Riu;sell, 116 Mass.
4.55. Thus in Om·lton v. Bath, 22 N. H. 5.59, it was held
that selectmen have not, by their g{'neral power to manage the
prudential affairs of a town, authority to release, without consideration; a cause of action in favor of a town. Nor, by virtue
of their office, without a vote of the town, to borrow money upon
the credit of the town. Rich v. Er,·ol, 51 N. H. 350.
Here was no such temporary emergency as can be claimed or
sai<l to require action on their part in the performance of duties
that, by general law, devolved on those especially elected or
chosen for such purposes. The town might, by express direction, or subsequent ratification, have made them its agents in
reference to making or repairing this street, or in making provisions for the disposition of the surface water. But no such
clirection is shown, and no evidence from which a ratification
can be legitimately inferred. If we are to assume that the
municipal officers were acting in the capacity of surveyors of
highways, then certainly they were public officers, acting in
that capacity, and for whose negligence or want of skill in the
performance of their duties the town would not be responsible.
Walcott v. Swampscott, l Allen, 101; Sniall v. Danville, supra.
In Bate.~ v. W. .e.r.:tb01·onglt, 151 Mass. 174, the court say:
,t It may he that detects in such a catch-basin are to be reg:trded
as defects in surface drainage within the limits of the highway,
and therefore as defects in the repair of the highway, the charge
of which is committed by statute to the highway surveyors.
Highway ~mrveyors in the performnnce of their statutory duties
are held to be public officers, and not agents of the town, partly
because of the town's want of control over them, and partly
because the duty to repair the surface of highways is regarded
as a public duty, from· which the town derives no special advantage in its corporate capacity."
It becomes unnecessary to determine whether or not there
was negligence or unskillfulness in the construction of the catchbasin, as we are satisfied that the verdict cannot be sustained
for the reasons we have stated.
Moti'on sustained.
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SAMUEL L. HoLT, and another.

vs.
vVAYLAND KNOWLTON' and another.
SAME vs. WAYLAND KNOWLTON.
Waldo.

Opinion May 30, 1894.

~ale. DeecZ. Agreement. Consideration. Lex Fori. R. 8., c. 111, § 5.
Deeds and notes, relating to property located in this State, although dated in
another State but delivered here will be governed by the laws of Maine.
By R. S., c. 111, § 5, it is provided that, "No agreement that personal property bargained and delivered to another, for which a note is given, shall
remain the property of the payee until the note is paid, is valid, unless it is
made and signed as a part of the note; and no such agreement, although so
made and signed is valid, except as between the original parties to said
agreement, unless it is recorded like mortgages of personal property." . . .
The plaintiffs bargained and delivered certain machinery to the defendants
taking their notes therefor and at the same time their sealed writing, a deed
in effect, which contained the condition that the property should remain the
plaintiffs' until the notes were paid. This condition was not made a part of
the notes and was reco.rded like mortgages of personal property. Held,
that the deed is void under R. S., c. 111, § 5; and that, therefore, the property was sold to the defendants upon credit, and the title had passed to them.

ON REPORT.
The first action was upon two promis:,ory notes given by the
defendants, November 10, 1891, on which day the plaintiff:,
bargained and delivered to the defendants a boiler, engine,
belting and other fixtures at an agreed price of eleven hundred
and thirty dollars, and took their three notes therefor payable
in four, eight and twelve months.
On the same day the plaintiffs received from the defendants
the following agreement:
''Boston, Mass., Nov. 10th, 1891.
Knowlton & Doe, Borrowed and received of S. L. Holt & Bart,
One 50 H. P. Nagle Portable Boiler, No. 7118 with Stack and
fixture complete and No. G Messenger Injector attached to
same.
One 12" X lW' Detached Centre Crank Engine No. G198 with
Pump, Heater, Governor, and fixtures complete, 92 ft. of 14''

•
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Double Leather Belt which we agree to safely keep, and carefully use, and not remove from the town of Montville, County
of \Valdo, State of Maine ; also to keep insured in the sum of
one thousand dollars, for the benefit of said S. L. Holt &
Bart; also, to pay all tuxes upon the same, and at the
expiration of twelve months from the above date, return the
same to S. L. Holt & Bart, at Boston, together with any
additions, improvements, or attachments which may have
been made, free of all charges and unincumbered, and in a:::;
good condition as when taken, ordinary wear excepted; it heing
expressly understood that the title to said Boiler, Engine, &c.,
shall not pass out of said S. L. Holt & Bart, until the full
sum hereinafter mentioned shall he paid a~ herein specified ;
that the same shall not become a fixture by being placed in
any mill or other building, or by being annexed in any manner to the realty ; and that the said S. L. Holt & Bart, may
at any time enter up<rn the premises upon which sairl property
is located ( forcibly if necessary), and take possession of the
same upon a violation of any one of the agreements herein
contained, and that any money already paid thereon shall be
considered as having been paid for the use of said property.
Provided always, and it is expresl'.'lly understood, that if said
Knowlton & Doe ~hall pay to the said S. L. Holt & Bart, the
sum of eleven hundred and thirty dollars, as follows, to wit:
Cash in advance, $ - - Cash on delivery of Machinery,
$--Note due Mch. 10/13, 1892 for $37G.G(1 with interest at six per
cent.
Note July 10/13, 1892, for $376.(i6 with interest at six per
cent.
Note due Nov. 10/13, 18~)2, for $37G.G8 with interest at six per
cent with freight and charges from Boston together with any
sum or sums which the said S. L. Holt & Bart may have pnid
for insurance or taxes upon the said property by reason of the
neglect or failure of the said Knowlton & Doe to keep the same
jnl'.'lured, orto pay the taxes thereon as above provided, or in case
the said S. L. Holt & Bart are obliged to take possession and
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remove the same, they may collect the expenses for so doing,
together with cost of any repairs which said S. L. Holt &
Bart may have made on said machinery, of the said Knowlton & Doe. But if all the covenants herein contained are
kept hy the said Knowlton & Doe then the said S. L. Holt
& Bart will execute a bill of sale of suid Boiler, Engine,
Injector and appurtenances.
vVayland Knowlton, L. S.
W. A. Doe,
L. S."·
On the 16th day of November, 1891, the defendant, Wayland
Knowlton, gave to the plaintiffs a mortgage of real estate to
secure payment of said notes. On the 12th day of October,
1892, nothing having heen paid on said notes, plaintiffs commenced an action of assumpsit against Knowlton & Doe on the
first two notes, the third note not being then due.
The second action was a writ of entry brought on the first duy
of December, 1892, by the plaintiff against Wayland Knowlton
to foreelose said mortgage.
On the 29th day of October, 1892, the plaintifft-l took and disposed of the belting, described in the agreement, receiving fifty
dollars therefor, and on the fifth day of November, following,
they disposed of the oogine, boiler and fixture, less some partR
that were missing which plaintiffs supplied, for $813.39. The
plaintiffs cluimed that the property so taken and disposed of
was with the Gonsent of the defendants.
The defendants contended that there had heen a rescission
of the contrnet and that, therefore, the notes were without
consideration.

R. F. Dunton, for plaintiffs.

W. H. McLellan, for defendant!,.
Counsel cited: Gross v. Jordan, 83 Maine, 383; Hine v.
Robert.<.;, 48 Conn. 2H7 ( 40 Am. Rep. 22).
SITTING: PETEHS,
WISWELL,

C. J.' "TALTON, EMERY,

FOSTER, HASKELL,

JJ.

HASKELL, J.
The plaintiffs bargained nnd delivered · to
defendants certain machinery for the stipulated price of $1130.
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For this -,um the defendants gave three notes of equal amount
on four, eight and twelve months respectively. Defendant
Knowlton gave a mortgage of real estate to secure the notes .
.At the same time the defendants gave their deed, in effect, that the
property purchased should remain the property of the plaintiffs
until t_he notes were paid. It contained other stipulations as to
insurance, taxes, good condition, expenses ofretaking and the like,
and it was recorded in a town clerk\; office in Maine, presumably where the property was. The notes and deed are dated,
Boston. From the evidence, however, it may be inferred that
the writings were delivered in Maine, so that it ·was a Maine
trarnmction, relating to property located in Maine, and to he
governed by the laws of Maine, and under the law of this State
would have amounted to a conditional sale. GJ'oss v. Jordan,
83 Maine, 380: Mor1·i8 v. Lynde, 73 Maine, 88.
The deed, under R. S., c. 111, § 5, is void. To make it
valid, its provisions should have been embodied in the notes. ·
The property, therefore, was sold upon credit, the title passed
to the defendants, and the plaintiffs may have judgment upon
the notes given for the purchase money_, if anything remains due
upon them.
Nothing having been paid upon the notes, the plaintiffs retook
most of the property, with consent of the defendants, sold the
same, and realized therefrom, net, $813.39.
The defendants say that the plaintiffs took back the property,
rescinded the sale, and that the consideration for the notes failed.
The evidence does not support this contention. One of the
phtintiffs testifies that he took back the property under his deed.
One of the defendants testifies, the other does not testify, that
he surrendered the property without any agreement whatever.
We think the inference to be drawn from the evidence is, that
the plaintiffs should retake the property and account for its
• if! no suggestion but that, what the plaintiffs received
value. There
from the property was its fair value. This sum, therefore, must
he applied to the notes in suit. It more than pays them. ,Judgment must be for defendants for costs in -that suit.
The third note is not in suit, but remains outstanding. Upon
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this note should he indorsed the balance from the sale of the
property above the amount of the first two notes, viz : $41. G4
as of November 30, 1892. That note fell due November 13,
1892, before the writ to foreclose the mortgage given to secure
it, lrnd been sued out. The condition of the same wa~, therefore, broken before suit brought, and the plaintiff is entitled to
jmlgnwnt as of mortgage.

Jurlgmentfor defendants in the suit upon tlze notes. Conditional Judgm.ent for plaint(IJ.., in tlze real action.

MINARD ROBERTS,

and others, vs. ABBIE

Androscoggin.

HARTFORD.

Opinion May 31, 1894.

Husband and Wife. Agency. Issues of fact.
When a husband has the general manag~ment of his wife's property, and, with
her knowledge, orders lumber which is used in the erection or repair of
buildings upon her land, a jury will be justified in finding that her husband
acted as her agent.
In all such cases, the question_ of agency should be submitted to the jury.

ON EXCEPTIONS.
This was an action of 1::1,ssumpsit to recover the price of certain
lumber alleged to have been sold and delivered to the defendant
through her husband. A nonsuit was entered on the ground
that the husband's agency was not established sufficiently to
warrant a verdict for the plaintiffs.
It appeared from the evidence that some twelve days had
elapsed between the delivery of the first and last load of lumber
which was used to repair the buildings of the defendant's
homestead.
The husband of the defendant was called as a witness by the
plaintifl~g and testified in part as follows:
•
"QueR. You did it entirely on your own responsibility?
Ans. Yes, sir. She perhaps knew I was going to buy; perhaps
she did afterwards. . . .
"Ques. You never had said a word that you were going to
put an addition on to the barn? Ans. I might have spoken
of it.
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''Ques. Did you not tell her ymt were going to buy lumber
to do it with? Ans. I might have said I was going to.
"Ques. Did she consent to those additions? Ans. She said
nothing about it."

Frank L. Noble, for plaintiffs.
Ratification of an unauthorized act of an agent will be implied
if the principal accepts the benefits of the agent's act. I-Iastin_q,-: v. Ban,qor House, 18 Maine, 436; Ven·ill v. Parke,·, 65
Maine, 578; James v. Bixby, 11 Mass. 37.
If a principal does not in a reasonable time, after actual or
presumed notice of his agent's act, disavow it, a presumption of
assent and ratification will arise. Story on Agency, 9th Ed.
§ § 90, 353, et .~eq. Thaye1· v. White, 12 Met. 343; W1·ight v.
Boynton, 37 N. H. 9; Johw~on v. Wingate, 29 Maine, 404;
Saveland v. G,·een, 40 Wis. 431.
It was not nece~sary for the plaintiff to prove an express
assent of the defendant in order to enable the jury to find a
previous request on her part; they may infer it from her
knowledge of the transaction and her silent acquiescence. 2
Greenl. Ev. § 103.
'1Vhen a husband acts for his wife in the management of her
estate and his actions naturally tend to accomplish her known
wishes in regard to it, it needs but little evidence to warrant an
inference that the action was authorized by her.
Sinies v.
Rockwell, 15G .Mass. 373; Arnold v. Spurr, 130 Mass. 34 7 ;
Wheaton v. Trimble, 145 Mass. 345; Tuttle v. Howe, 100 Am.
Dec. 205.
The repairs made and the additions built were in the improvement of the defendant's property and as such would naturally
tend to accomplish her known wishes.
The following facts and circumstances are all competent to
be submitted to the jury, and combined they are sufficient to
warrant a verdict for the plaintiffs. ( 1.) The husband assumed
to act as manager of the estate. This is of itself some evidence
that he was acting in behalf of his wife, the owner of the estate.
Arnold v. Spurr, 130 Mass. 34 7. ( 2.) The defendant was
living with her husband in the house upon which the lumber was
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to be used. Westgate v. Mimme, 100 Mass. 228. (3.) The
lumber went to the defendant's benefit. ( 4.) She had knowledge that it was thus furnished. ( 5.) No measures were taken
by her to show that, although she was receiving the benefit
of the lum her, she was not liable for the cost of it. Verrill v.
Parker, supra; Arnold v. Spun·, ..;;upra.
The conclusions are inferences of fact to be submitted to the
jury. Cases, supm; Pllila. etc. R.R. Co. v. Crowell, 70 Am,
Dec. 128.
Newell and Judkins, for defendant.
The propriety of granting a nonsuit js to he determined by
the following rule of law: ''If the party having the burden of
proof upon an issue necessary to the maintenance of an action
. introduces no evidence which, if true, giving to it all of its
probative force, will authorize the jury to find in his favor, the
judge may direct a verdict against him." Eieath v. Jaquith,
68 Maine. 433 and cases cited.
Ferguson v. Spear, G5 Maine, 277, is decisive of this case.
In that case plaintiffs sold and charged to the husband building
materials for the price of which they sued the wife claiming a
a lien. Plaintiff there insisted, as they do in this case, that, the
building being on the real estnte of the wife, '' the husband in
purchasing materials for their erection must be regarded as her
agent."
In Stevens v. Mayberry, 82 Maine, 65, the court refused to
eharge a wife for grain purchased by her husband to feed her
horses, ai:id cite and approve Fe1·giu:on v. Spew·, tmpra.
Verrill v. Parker, (i,5 Maine, 578, is quite different. That
was an action to recover for labor expended upon a bui]ding
belonging to the wife, on verbal contract with the husband,
without mention being made as to whom the credit waR to be
given. The labor was done under the inspection and to the
approval of the wife. In such case the wife was justly charged.
The Massachusetts cases do not essentially differ from the
Mttine decisions.
A mold v. SpwT, 130 Mass. 34 7, the case leaning most
strongly towards plaintiff's contention, does not sustain it. In
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that case, the presiding judge directed a verdict for defendant
(held error) where it appear(Jd that the husband,~~ hHd the management of said property of his wife, the defendant, and gave
all necc~sary directions and orders regarding the same."
The cases of Dyer v. Swfft, 154 Mass. 159; Wheaton v.
Trinible, 145 Mass. 345; JeJfenls v. Alvard, 151 Mass. H4;
Lovell v. Williams, 125 Mass. 43H; and We8t_gate v. Munrne,
100 Mass. 227, are cases in harmony with Varill v. Pw·ker,
65 Maine, 578, and do not necessarily conflict with the law
clearly expressed in Ferguson v. Spear, supm.
Counsel also argued: There is no direct evidence of agency
on the part of the husband. Agency cannot be inferred simply
from the marital relation, ownership of the buildings by the
wife, and use of the lumber.
SITTING: PETERs,

c. J.,

vVALToN, FosTER, WHITEHousE,

JJ.
WALTON, J. \Vhen a husband has the general management
of his wife's property, and, with her knowledge, orders lumber
which is used in the erection or repair of buildings upon her
land, a jury will he jmitified in finding that the husband aeted
as her agent.
In Wheaton v. :Pri-mble, 145 Mass. 345, the husband and
wife both testified that he was not her agent; but on crossexamination the wife admitted that her husband had managed
the property just as he did when it wus his; that she had al1owed
him to go ahe.ad and do just as he pleased with the property ;
and that ever since it had been in her nitme he had managed it
just as he did before; and the court held that considering the
relation which she bore to her husbar1d and to the estate, and
that she must huve known that the labor which wns being performed upon her house w·ould be for her benefit,- a finding that
the husband was acting us her authorized agent was not unreasonable. To the same effect is A1'nold v. Spurr, 130 Mass. 34 7.
The fact that the credit may have been given to the husl,and
is not important. It was early settled in this State that, if an
agent purchase goods on his own credit without disclosing his
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principal, to whose use the goods are applied, the principal,
being afterwards discovered, is liable to the seller for the price
of the goods. Upton v. Gray, 2 .Maine, 373.
There is considerable conflict in the authorities as to what
shall he considered sufficient evidence of a husband's agency.
In some of the cases it is held that the mere fact that the wife
allows her husband to take the general control and management
of her property carries with it sufficient evidence of an implied
authority to keep it in repair and to· make such additions to it
as may be necessary for its convenient use. Others hold that
this is a doctrine dangerous to the rights of the wife. To this
it is replied that any other doctrine is dangerous to the rights
of creditors. In Verrill v. Parker, G5 .Maine, 578, this court
held that where the plaintiff had performed labor in the erection
of a building upon the wife's land under a contract with the
hushand, both husband and wife were liable, the husband,
because he admitted his liability; the wife, because the labor
was done upon her property, and for her benefit, and '' before
her eyes. 1' On the whole, it is the opinion of the court that
it is best in all such cases to leave the question of agency to
the jury; that in most cases, they will be likely to decide truthfully as well as equitably.
In this case, the plaintiff ,vas nonsuited by the presiding
justice. We think the case should have been submitted to the
jury.
Exceptions :msta ined.

Eow1N MOREY, and others,
CHARLES

R.

Androscnggin.
Insolvency.

MILLIKEN,

and others.

Opinion May 31, 1894.

Preference. Proof of Debt. Law and Fact.
R. S., c. 70, § § 29, 52.
By the Insolvent Law of Maine, R. S., c. 70, 9 29, "A person who has accepted
any preference, knowing that the debtor was insolvent or in contemplation
of insolvency, shall not prove the debt on which the preference was given,

Me.]

MOREY V. MILLIKEN.

465

nor receive any dividend thereon until he surrenders to the assignee all the
property, money, benefit or advantage received by him under such preference."
The court adheres to its former decisions defining the word " insolvent" or
'' insolvency" as applied under the statute to persons engaged in mercantile
or commercial business, viz: an inability to meet maturing demands in the
ordinary course of business.
This use of these words is adopted in all bankrupt and insolvent laws, when
so applied, although they have a general and popular meaning, viz: an
insufficiency of the entire property or assets of an individual to pay his debts.
Sections 29, and 52, of the Insolvent Law, relating to preferences, should be
construed to have the same meaning, and be held to inhibit the proof a debt
by a preferred creditor until the preference, invalid under the statute, shall
have been surrendered.
The word. "knowing," in § 29, and the words, "having reasonable cause to
believe," in § 52 as defined by the court, are almost, if not quite, identical
in meaning.
Held; that a preference may be surrendered at any time, before the debt is
finally disallowed, and the debt may be proved.
Held; in this case, that the creditors, against whose proof of debt objections
have been filed, received security on their debt with express notice of' their
debtor's insolvency by a letter which brought the security to their hands;
that having elected to hold the security coupled with such notice, they should
be charged with taking it under those conditions.
Wnen one inference only can be drawn from existing facts, it is a matter of
law; Helcl; that a finding that the creditors did not know of' their debtor's
insolvency would be an erroneous decision of the legal inference to be drawn
from existing facts of this case, and is error in law. E:vmRY, J., dissenting.
An exchange of securities of equal value works no prejudice to the creditors
of an insolvent debtor and, therefore, should not be held void as a preference.
But there must be an exchange. The replacing of' securities already lost,
by others to take their place, is not an exchange.
A preference cannot be upheld upon the ground that it was given in pursuance
of a prior agreement to secure, even if such agreement be proven.
Where it was claimed that a preference had been purged by an agreement
made between the deposing creditor and the assignees, with the approval of
the insolvent court, held; that their action could not conclude other creditors
from contesting the proof of debt, and showing an illegal preference.
See .1lfilliken v. Morey, 85 Maine, 340.

0N EXCEPTIONS.
This was a case arising upon objections to the proof of debt
of Morey & Company, filed in the estate of Denison Paper
Manufacturing Company, Insolvent. The petitions to have the
proof of debt re-examined were filed by Charles R. Milliken,
George C. ·wing and others. They alleged that Morey &
VOL. LXXXVI.
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Company had received an unlawful preference from the insolvent debtor.
,vhen Morey & Company filed their proof of debt with security, the following agreement was made hefween them and the
assignees:
wrhis Instrument Witnesseth : Morey & Company claim
that on March 2nd, 1887, the Denison Paper Manufacturing
Comp:rny was indebted to them in the i:,um of one hundred and
nighty-nine thousand three hundred and thirteen 45-100 ( 18~),313.45) dollars, and have proved their claim for that amount.
On March 2nd, 1887, said Morey & Company held ( aR appears
by schedule prepared by them), aR collateral security for a
part of said claim certain notes, open accounts and merchandise
which had been transferred or assigned to them by said com-.
pany. And a large part of said notes, accounts and merchandise is still held by said Morey & Company, and has not yet
been realized upon und cannot be for a long time.
Now, whereas, it being deemed desirable by the a-;signees
and creditors of said company that the estate he wound up as,
soon as possible, said Morey & Company and the aesignees of
said company have examined into the value of such collateral
now held hy said l\lorey & Company, and the amounts already
realized hy them since March 2nd, 1887, and have agreed that
the fair value of such collateral, including the amounts already
realized, is fifty-three thousand eight hundred and sixty 85-100
(53,860.85) dollars, and have also found that a rebate should
be made from the_ amount proved by said Morey & Company,
of six hundred and thirty-seven 53-100 (f;37 .53) dollars for
interest.
Now, therefore, it is agreed hy and between the assignees of
the Denison Manufacturing Company and said Morey & Company that said assignees release to said Morey & Company, and
they do hereby release to said Morey & Company, all their
right and. interest as assignees in the notes, accounts and
merchandise so held by said Morey & Company as collateral,
and said Morey & Company agree that the amount of their
proof and claim against the estate of said Denison Paper Manu11

1
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facturing Company in insolvency shall be reduced, and it is
hereby reduced, to one hundred and thirty-four thousand eight
hundred and fifteen 07-100 (134,815.07) dollars, and that said
Morey & Compan_y shall receive a dividend or dividends on that
amount ($134,815.07) anu on no more.
'' This agreement shall not take effect until it shall have been
approved by his Honor, the '-Tndge of the Court of Insolvency
for the County of Androscoggin.
"In witness whereof, the said Morey & Company and
Clarence Hale, E. Adson Gammon and Stephen G. Train, as
they are assignees of the estate of the Denison Paper Manufacturing Company, have hereunto set their hands and seals
this twenty-fourth day of June, 1887.
Morey & Co.
(Seal.)
Clarence Hale, (Seal.)
E. A. Gammon, (Seal.)
S. G. Train,
(Seal.)
Per C. Hale.
The foregoing settlement, appraisal and agreements is hereby
approved.
ALBERT R. SAVAGE, Judge."
The claim of Morey & Company was wholly disallowed in
the court of insolvency, but sustained on appeal in this court
below. The particulars of the preference are set out in the,
petitions as follows : '' And your petitioners, on the best of their knowledge, mformation and belief, further represent and allege that said
Morey & Company were not entitled to prove their debts aforesaid, or any of them, against said estate in insolvency, nor
entitled to receive the dividend aforesaid, or any other dividend
thereon; because said Morey & Company on the first dtty of
February, 1887, and at various times between said first day of
February, and said second clay of March, accepted preferences
from said Denison Paper .Manufacturing Company on said
debts, knowing at the time when each such preference was
accepted, that said Denison Paper Manufacturing Company was
insolvent and in contemplation of insolvency, and yet said
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Morey & Company have never surrendered to the assignees any
part of the property, money, benefit, or advantage received by
them under any of such preferences, but have ever since retained
an<l still retain all the same.
'' And for particulars thereof, your petitioners, on the best of
their knowledge, information, and belief, set out and allege the
facts following, to wit:" On said first day of February, said Denison Paper Manufacturing Company, was in fact insolvent and had not sufficient
assets to pay the liabilities, or any considerable percentage
thereof; and on said first day of February, said insolvent corporation concluded to cease operations and dbitribute its assets
through insolvency or on some arrangement with its creditors,
and became convinced that it was insolvent as aforesaid; and
on the same day said corporation addressed to said Edwin
Morey, and to said Morey & Company, two letters, each bearing date that day, copies of which are hereto attached and made
a part hereof as though recited herein at length, and among
other things, by said letters said corporation informed said
Ed win Morey and said Morey & Company, that it, the said
corporation, had concluded to cease operations and let its creditors determine the course to be pursued in the future, so that
by said letters said Edwin Morey and said Morey & Company,
were fully advised that said corporation was in fact im1olvent
and had concluded to wind up its affairs in the manner aforesaid.
1
' And said corporation in the
letter aforesaid to said Edwin
Morey and said Morey & Company, enclosed a bill of sale of
all paper on hand, of the value of about eleven thousand six
hundred forty-five dollars and eighty-one cents, ($11,645.81,)
an invoice of other paper made for the Hartford' Post,' of the
value of about thirteen hundred seventy-one dollars and fifteen
cents, ($1371.15,) and also, as stated in said letter, assignments
of all the accounts in its power to assign, to wit :-Assignments
of accounts of the nominal value of twenty-five thousand three
hundred forty-eight dollars and forty-three cents, ($25,348.43,)
as. particularly shown by said copy of said letter of February
one, eighteen hundred eighty-seven, to $aid Morey & Company,
and by list of accounts assigned attached hereto.
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'' And further, thereafterward:;.;, said corporation did in fact
deliver, between said first day of February, and said second
day of March, in accordance with the terms of said letters
and for the purpose aforesaid, paper invoiced as uforesaid,
and other paper amounting in all to two hundred forty-two
thousand, two hundred thirty-five (242,235) pounds, and of
the value of about twelve thousand ($12,000) dollars, as particularly shown by the schedule thereof attached hereto. And
thereafterwards, between said first day of February, and said
_second day of March, in further pursuance of the terms of said
letters and for the purposes aforesaid, said Denison Paper
Manufacturing Company did further deliver, assign, and transfer to said Morey & Company one note of Lee & Shepard, of
three hundred sixty-five dollars and forty-nine cents, ($365.49,)
one note of D. Lothrop & Company, ($1000) one thousand
dollars, cash remitted hy Conrow Bros., one hundred thirtyeight dollars and five cents, ($138.05,) cash remitted by F.
Wood, one hundred and forty-seven dollars ($14 7), note of
Borland & Company, of seven hundred twenty-eight dollars
and eighty-two cents ($728.82), and sundry lots of ash and
bleach of the value of about thirteen hundred and fifty ($13.50)
dollars; so that all the assets assigned, conveyed, transferred,
and delivered as an unlawful preference as aforesaid by said
Denison Paper Manufacturing Company to said Morey & Company, were of the value of about forty thousand ($40,000)
dollar8; and yet said Morey & Company then, that is, on said
first (~ay of February, 1887, and at sundry times between said
fin,t day of February, and 8aid second day of March, accepted
all the same as a preference, knowing at the various times when
they accepted the same, that all the same were unlawful preferences ns aforei;,aid, and that said Denison Puper Manufacturing
Company was then insolvent and in contemplation of insolvency ;
and snid Morey & Company has ever since retained all the same
and the proceeds thereof, and has never surrendered any thereof to the as:;ignees of said insolvent estate."
Other facts are stated in the opinion.

Symonds, Snow and Cook, for Morey & Company.
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Counsel argued that Morey & Company did not have actual
knowledge of their debtors' insolvency. Gmnt v. Bank, 97
U. S. 80, S. C. 17 N. B. R. 498.
That the question whether, upon all the testimony in the case
Morey & Company had knowledge when they received the
security alleged as preferential that the Denison Company was
insolvent, or in contemplation of insolvency, was properly a
question of fact and the finding of the presiding justice that
Morey & Company did not have such knowledge is final and
conclusive. Randall v. I1ehlo1·, 60 Maine, 37; Mosher v.
Jewett, G3 Maine, 87: Jlferrill v . .11fen·ill, 6,5 Maine, 81;
I1neeland v. Webb, G8 Maine, 540: Clement v. Foster, 69
Maine, 3H); Bailey v. Clwrch, 71 Maine, 474; Manning v.
Devereux, 81 Maine, 5G2; Petten_qill v. Slwenbm·, 84 Maine,
105. The statute (chap 70, § 12), provides for exceptions
only as tu matters of law and not as to the findings of facts hy
the judge hearing the case of nisi JJ1'ius.
That the findings of fact by the presiding justice relating to
the execution of the instrument of settlement and release between
the assignees of the Denison Company and Morey & Company,
and his ruling as to its construction and effect, were correct and
final and effective to conclusively determine the case irrespective of his finding of want of knowledge hy Morey & Company
of the insolvency of the Denison Company, or of any of his
other findings, or rulings in the case. Ta!Jlor v. Taylor, 74
Maine, 5.58.
The assignees of a fraudulent debtor have power to confirm
a sale of property made by him although it was ma(le ·with the
intent of giving a preference and the sale so confirmed cannot
afterwards he avoided by them. International T1·ust On. v.
Boardman, 149 Mass. 1G2; Richards v. lJ,fen·iam, 11 Cush.
582; Snow v. Lang, 2 Allen, 18; Butler v. Hildi·eth, 5 Met.
50; Freeland v. F,·eeland, 102 Mass. 4 77. Assignees must
exercise diligence in disaffirming preferences. Hazelton v.
Allen, 3 Allen, 118.
Seth M. Ccn·ter and John A. Morrill, for Milliken, and
others, objecting creditors.
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Counsel cited: R. S. c. 70, § 52; Ni'sbet v. Quinn, 7 Fed.
Rep. 760; 8tate v. Patterson, 68 Maine, 473; In re Hauck, 17
N. B. R. 158; Rison v. Knapp, 4 N. B. R. 349, 359; Martin
v. Toof,Id. 488, 492, S. C. 13 vYall. 40; Dube v. Lewiston,
83 Maine, 211; Tibbetts v. Tm/ton, 80 Maine, 2G4. Butler
v. Hildreth, and last cnses cited hy opposing counsel relate to
controversies over rights to property alleged to have been
received as a preference, not to the provability of a debt.
SITTING:

PETERS,

C. ,J.'

"TALTON,

WmTEHousE, vV1swF~LL, STRouT,

EMERY,

HASKELL,

JJ.

J. Morey (..~ Company proved their debt in insolvency against their insolvent debtor's estate to th_e amount of
$134,815.07. To this proof ohjections were filed by other
creditors that Morey & Company had received a preference in
fraud of the insolvent law.
By an agreement in writing between Morey & Company and
the assignees, approved by the judge of insolvency, it was
stipulated that a fair value of the amount of security received
should be considered $53,860.85, and that the same, together
with rebates of interest amounting to $637 .53, in all $54,498.38,
should be deducted from the whole claim. and that the balance,
$134,815.07, might be proved upon which a dividend should be
paid.
In the insolvent court the objections ·were su:5tained and the
proof disallmved. An appeal was taken to the court below
where the case was heard and decided, and the decree of the
insolvent court reversed, and the proof allowed. The case comes
up on exceptions.
The insolvent law, R. S., c. 70, § 29 provides: '' A person
who has accepted any preference, knowing that the debtor was
insolvent or in contemplation of insolvency, shall not prove the
debt on which the preference was given, nor receive any dividend thereon, until he surrenders to the assignee all property,
money, benefit or advantage received by him under such
preference."
HASKELL,
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Under this statute, knowledge by the creditor of the debtor'~
in:::iolvency or contemplated insolvency is made a condition
precedent to the rejection of his claim upon which he may have
received security. The fact of knowledge is made vital and
must appear in order to reject a claim. It must he determined,
too, like any other question of faet, from the evidence in the
case. It may be inferred from a variety of other facts that are
proved, after giving to each its proper legal significance. For
instance, security taken out of the usual course of business has
a strong legal significance, and, unexplained by other facts and
circumstances, might he considered sufficient in Jaw to show
knowledge, but when explained by other facts, as by proof of
solvency, Dutcher v. fVrigld, 94 U. S. 5,57, or facts that
completely destroy its meaning in the mind of the recipient, it
could not have that effect. The various facts shown in the case
must each be considered, giving to each one its propeniignificance,
and then, after properly weighing each element, the resultant
fact becomes apparent.
The court below heard this case and filed a decision finding
various facts upon which the decision rests. The controlling
fact so found relates to the fact of knowledge of the debtor's
insolvency or contemplated insolvency, by the creditors, at the
time they received security claimed to be a preference. It i:::i as
follows:
"I find . . that said Morey & Company, when they accepted
said securities [those claimed to work a preference J, did not
know that said Denison Paper Manufacturing Company [the
insolvent J was insolvent or in contempl--ation of insolvency."
This finding of fact is a resultant fact to be inferred from
other faets and circumstances, and must he held conclusive
unless shown to he erroneous in law.
Morey & Company's. debt was $189,313.47. As security
they held certain notes, assets and merchandise. On ,January
20, they wrote their debtors, as near as can be gathered from
the evidence,- the letter was not produced,- calling their
attention to the dishonor of certain of their notes, and reminding them that, '' unless they attended to the business more
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promptly when they became due we would wind up the whole
hu-.iness . . . would stop." Receiving no reply, Morey &
Company telegraphed Mr. Denison to come to Boston and
received answer that he was unable to go hut would write. He
did write on the first of February, inc losing the assignment of
various accounts and of the merchandise on hand, manufactured
paper, and saying, among other things: "The assigned accounts
is several thous:md dollars short, and it has occurred by shrinkage in the price of paper, and paper r0jected and returned, and
dbcounts on lots retained. etc. We turn over all we can to
cover the same." This is the preference complained of.
The letter also stated: ''Your dispatch was received and
in confirmation of reply to same I wrote you to say that we have
concluded, after a careful consideration of your letter of January
20, to cease operations and let the creditors of the Denison
Paper Manufacturing Company say what course, if any, we shall
pursue in the future. I am aware that it will be a very uncomfortable
position to place you in, as well as many others, but I cannot
stand up under the load I have been carrying any longer and
am unable to go to Boston for the present. I enclose you a hill
of sale of paper on hand and have covered all of the assigned
nccounts that lies in my pmver. . . .
e wish we could prevent
thi:,;; calamity but we see no relief amid present combination. "\\re
have ae yet done nothing to precipitate this matter, and sha11 he
at home during the halanee of the ,veek, but the amount we
have to pay Friday will settle the matter, if no provision is made
to protect same."
The::,e extracts were written oi1 Tuesday. One of the firm
of Morey & Company went immediately to Mechanic Falls, the
debtor's place of busineRs, examined into its affairs, exercised
the right of stoppage in tran.-;itu and giving no further assistance,
the debtor's paper went to protest Friday.
At the trial the defendants claimed that these letters were
notice to plaintiffs of their debtor's insolvency, and, in law,
worked knowledge of the same. It is plain enough that the
letters conveyed information of the debtor's insolvency, and
alone, without evidence to control their meaning and import,

,v
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would sustain the defend:rnf:::i contention and make the finding
of the court below erroneous in law.
In this connection it is well to consider the meaning of the
statute phrase, ~~knowing that the debtor was insolvent or m
contemplation of insolvency."
I. Of the meaning of the word insolvent or insol veney. It
is not always used in the same sense. ~1 It is sometime:::; used to
denote the insufficiency of the entire property or asset::; of an
individual to pay hi8 debt8. 'This is its general and popular
meaning. But it i8 also used in a more re8trieted sense, to
express the inability of a party to pay his <lehts as they become
due in the ordinary conr8e of hnsines8." Toof v . .1.11.artin, 13
"\\r all. 47. The latter is the commercial use. It indicates an
inability to continue business in the ordinary way ; an inability
to meet business obligations as they mature; an inability to keep
one's credit good so that his commercial promises hear upon
their face an assurance that they will be met as they mature.
It is also the use adopted in all bankrupt and in sol vent la,vs,
when applied to persons in comme1·eial pursuits, where provision
is intended for the liquidation of business interests, when they
ean no longer continue in the ordinary eourse, seeuring to the
existing creditors an equal division of the assets hefore they
shall be wasted and frittered away in a hopeless struggle, under
conditions that compel dis:u,ter in the end.
In the statute phrase under consideration, the ·word insolvent
or insolvency, when npplied to the insolvent, a manufac~uring
corporation engaged in a mercantile business, has the same
meaning and significance as in § 48 of the same clrnpter relating
to fraudulent preferences, where its meaning has already been
considered and defined in the ease of an insolvent busincs:-;
corporation, viz: an inability to meet maturing demands in the
ordinary course of business. Clay v. To-u·le, 78 Maine, 8~1.
The same meaning as in the late bankrupt law, viz: inability to
pay his debts in the ordinary course of bu~iness as men in trade
usually do, nnd such must be the conclusion even though his
inability he not so great as to compel him to stop business.
Wage1· v. Hall, 1G Wall. 599; Buchanan v. Smitlz, 1G ,va11.
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308; Dutclta v. TVri'.gltt, 94 U. S. 557. And the same as in
the Massachusetts insolvent la"v, Vennm·d v. JJicOonnell, 11
Allen, 5G2; Barnanl v. Oro.-,by, 6 Allen, 331 ~ .Lee v. Il'ilbom, 3 Gray, 594; Flolbrook v. Jackson, 7 Cush. 13G; Tlwmpson
v. Tlwnipson, 4 Cush. 127.
II. Of the meaning of the word knowing or knowledge. It
should l;>e noticed that the word knowing is used in the section
2D, now under consideration, instead of the phrase, i i having
reasonable cause to believe," used in § ,52, relating to fraudulent
preferences, and in the late bankrupt law and in most of the
other State insolvent laws. ii Having reasonable cause to believe,"
is defined by our court in the langua.g:e of the Supreme Court
in Grant v. Nat. Bank, 97 U. S. 80, to mean: ,ilt is not
enough that a creditor has some cause to suspect the insolvency
of his debtor; but he must have such knowledge of facts as to
induce a reasonable belief of his debtor's insolvency in order to
invalidute a security taken for his debt. . . . A man may have
many grounds of suspicion that his debtor is in failing circumstances, and yet have no cause for a well-grounded belief of
the fact. He may be willing to trust him further; he may feel
anxious about his claim and have a strong desire to secure it,
and yet such belief as the act requires may he ·wanting." Iiin,.q
v. Store,·, 75 Maine, 63. That definition is, knowledge of
such facts as to induce a reasonable belief" of the resultant fact,
in~olvency; hardly short of knowing it.
In I{·napp v. Bailey, 79 Maine, 195, the question was whether
a grantee had actual notice of an unrecorded deed. Actual
notice means knowledge. And the court says: ' The decided
preponderance of authority supports the position that tlie statutory 'actual notice' is a conclusion of fact capable of being
established by all grades of legitimate evidence." Knowledge
must be proved in the same way or in many cases not at all.
The court further says in the same case : If a party has
knowledge of such facts as would lead a fair and prudent ma1i,
using ordinary caution, to make further inquiries, nnd he
avoids the inquiry, he is chargeable with notice of the facts
which by ordinary diligence he would have ascertained. He
11

1
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has no right to shut his eyes against the light before him. He
does a wrong not to heed the signs and signals seen by him. It
may be well to conclude that he is avoiding notice of that which
he really believe~ or knows. Actual notice of facts which, to
the mind of a prudent man, indicate notice is proof of notice.
. . . 'I cannot dare to know that which I know.'"
"Having reasonable cause to believe." The criterion made
in section 52 for determining the validity of a preference as
defined by our court is almost, if not quite, identical in meaning with the word '' knowing ' 1 made by section 29 a criterion
for receiving or rejecting a creditor's proof of a debt upon which
he may have received a preference.
And there are many
reasons why they should be considered identical in meaning. The
taking of a preference does not forfeit the right to prove the
debt, as under some bankrupt laws. It only inhibits the proof
until the preference shall be surrendered. ,vhen surrendered,
the debt becomes provable. E:,t te,npu.<; penitentim. Until the
preference be surrendered, the debt cannot be proved. We see
no reason why a preference may not be surrendered at any time,
before the debt be finally dhmllowed, and the debt be proved.
It seems reasonable that the legiHlature should have intended
only to prohibit the proof of a debt until an invalid preference
shall be surrendered. ,vhy make a debt provable for the halance o,,er a preference, and then make the preference recoverahle
by the assignee leaving the creditor with dividends on the balance
of his debt only? Why make it possible for him to lose dividends on the amount supposed to have been paid hy the preferenee
after he shall have lost it? The statute prohibits his proof only,
until lie shall have surrendered the preference.
Both sections should be construed to have the same meaning,
and be held to inhibit the proof of a debt, until a preference,
invalid under the statute, shall have been surrendered. Such
construction would practically he as favorable to the creditor as
the other and wpuld diminish litigation, as one trial would he
likely to settle the right to the security and of proving the debt.
What then are the facts of this case as bearing upon the legal
import of the letters claimed to work knowledge to plaintiff.-, of
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the debtor's insolvency? The plaintiffs were merchants in
Boston. The insolvent, a manufacturing corporation in Maine.
The Denisons were its managers. In 1882, they, being in
financial trouble, applied to the senior plaintiff for '' advice and
counsel." He aided them in arranging a settlement with their
creditors, and also afterwards arr,uiged that his firm should
furnish them funds by indorsing their paper at two per cent
taking security on their accounts. They had previously been
selling their paper through a commission house paying a commission of five per cent with a guaranty of two and one half. Morey
says: "They wanted to know if I would not make the advances at a
less rate and they would sell the paper. I asked them how they
would secure me in that way, and they said they couldn't secure
me except in the assignment of the accounts, but I would have to
trust to their integrity, but under no circumstances, aiding them
as I bad done, would they take advantage of the position I had
occupied. A. T. Deniimn came to my office with tears rolling
down his cheeks, said that it had ~aved them, and that I never
should lose a dollar under any circumstances. I knew I took a
risk, but I could not conceive it possible, when I was pulling a
man out of the water to save him from drowning, he would put
his hand around and take it out of my pocket."
Advances were continued until shortly before the failure when
they aggregated about $189,000. Trial balances were forwarded
to phlintiffs until July 1, 188G. That one is not "produced.
The one prior to it, January 1, 188G, is produced. It shows:
Real estate and new machinery as resources, $427,025.53
Accounts and material,
142,053.67
$569,079.20
Total,
Debts outstanding,
$411,792.64
Surplus,
157 ,286.5G $5G9,079.20
From this statement it appears that the debts exceeded the
quick assets (accounts and material) $269,778.H7. The next
trial balance produced, which Walter Morey testities vrns not
more unfavorable than the last one received, taken from the hooks
in June, 1887, shows liabilities in excess of quick assets amount-

478

MOREY V. MILLIKEN.

[86

ing to $512,323.33. On January 20, 1887, plaintiffs wrote the
letter before referred to calling for more prompt attention to
the payment of their notes and in answer came the letter of
February 1, before recited, inclosing the preference complained
of. This preference included all their accounts and merchandise
on hand. A transuction that gave expression to their straightened condition. vVith it was express notice of their inability
of themselves to meet their paper maturing three days afterwards. The plaintiffs then held all the available quick assets
of their debtors and knew that their liabilities to other creditors
amounted to nhove $200,000. Their own claim was nearly that
sum. To he sure, the debtors held valuable real estate, but that
could not be considered available to pay commercial paper about
to fall due. · The plaintiffs must have known that, without their
help, the debtor's business would cease, as they were informed
it would in the letter to them, inclosing the preference complained of. All the facts in the case tend to confirm the statements in the letter of February 1, unless it ue the testimony of
plaintiffs themselves, who say that they did not know that their
debtors were insolvent. Ofcourse, all members of the firm, some of
whom did not take an active part in the management of the firm"s
business, would not necessarily have the same plenary knowledge
tfott others would he expected to have. Nor is it necessary that they
should, in order to charge the firm with knowledge. As one
member of a pnrtnership is agent for the others in the firm business, so the knowledge of one partner is knowledge of the
partnership.
The senior plaintiff, Edwin Morey, testified relating to the
information contained in the letter of February 1: •~1 took the
letter and telegram and put them together and I thought Adna
was sick at home and blue and thought I was not going on with
the help and that he had sent that dispatch, written that letter. I didn't consider at that time but what he would come through
with it all right. I had supposed that they had a large surplus,
not valuing the materials at any price it would be likely to
bring. I saw this trial balance they would send to me from
time to time, and when they were first sent to me they put their

Me.]

MOREY V, MILLIKEN.

479

balances there to what it stood on the books, hut I objected and
insisted that the plant should he cut down to $250,000. My
impression was that if the property brought in accordance with
their trial balances they could pay in full, it is only an impression; when I got that telegram I thought that he didn't know
how to move and that he was sick and blue at home:"
This indicates that the solvency of which this witness speaks
was an ability, on liquidation, to pay in full. And he adds:
•• It is only an impression." The witness does not distinguish
between commercial insolvency, the inability to continue business in the usual course, and actual insolvency on final liquidation.
He says : •• I thought Adna was sick at home and hlue, and thought
I was not going on with the help [advances] and that he had sent
that dispatch, written that letter.-" In the letter he was told,•· We
have concluded, after a careful consideration of your letter of
tf anuary 20 [ calling for more prompt payment of commercial
paper], to cease operations and let the creditors of the Denison
Paper l\fanufocturing Company say what course, if any, we
~hall pursue in the future . . . . The amount we have to pay
Friday will settle the matter, if no provision is made to protect
the same." Ed win Morey received that letter on Tuesday. A
member of his firm immediately went to the debtor's place of
hm,iness, examined its condition, and did not help to prevent
the paper maturing on Friday from dishonor, but submitted to
the condition of affairs of which he was told by the letter to he
inevitable. He knew the debtors were commercially insolvent,
unable to continue in business for a single hour without the aid
of his firm; that, after further investigation, he withheld. This
letter, too, contained assignments to him of all the· debtor's
quick assets, a transaction out of the usual course of husine~s,
and, to a commercial man, t-trong proof of the tale of 1,voe that
the letter apprised him of. The information in the letter and
the preference t'.rnt it brought to plainti'.-l''s hands were conte11·poraneous. The one plainly said I am insolvent, and the other
invested him with all the available security within the debtor's
power. There is no evidence in the case that controls this tran'
Raction or tends
to control it, or explains its legal meaning.,. It

480

:MOREY V. l\IILLIKEN.

[8t3

is not contended that the debtor was not actually insolvent.
The creditor knew its business and its commercial credit, had
complained of its inattention to maturing paper, was informed
of itt-3 inability to further continue business and that the creditors must decide what course to pursue. These facts gave a
reasonable cam,e to believe that the debtor wat-3 insolvent, carried
conviction that it must be so, and under this statute worked
knowledge of the fact. There is no evidence in the case tending
to show that the statei:nents in the letter were untrue, and time
has thoroughly verified their truth.
It is too well settled to contend that findings of fact by a
presiding justice can be reviewed in a1Jy case where an appeal
is not given. The doctrine in such cases is well stated in Coolidge v. Smith, 129 :Mass. 55G. HThejudge whopret5ided at the trial
in the court below was in a position in which he was required to
exercise the functions of both judge and jury. His conclusions
as to the weight and sufficiency of the evidence, and the credit
which he ought to give to the witnesses, are binding upon us
and are not open to revision. Forsythe v. Hooper, 11 Allen,
419. If there was nny evidence which could properly have been
submitted to a jury, and upon which, if believed by them, they
could legally find a verdict for the plaintiffs, the verdict could
not he set aside as matter of lavv. rieyu,ood v. Stiles, 124 Mass.
27 5. The finding of the juJge in this case t;tands in the same
position as if it had been the verdict of a jury." The same doctrine is laid down in Pettenyill v. Slwenbar, 84 Maine, 104.
In the. case at bar, the creditors received security upon an
existing debt with express notice from their debtor, by a letter
bringing the security to their hands, that their debtor was
commercially insolvent.
They therefore took the security
chargf'd with the notice of the debtor's insolvency. They cannot say they did not know whether the information was true or
not. If they received the security coupled with notice that it
would give them a preference over other creditors and elected
to hold it, they should Le charged with taking it under those
conditions. It was tendered as a preference under the insolvent
la~, and when they elected to so receive it, they received it as
tendered.
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The creditors received security, being charged in law with
notice, actual notice, that worked knowledge of their debtor's insolvent condition. There is no evidence in the case that does or can
explain away the legal aspect of the transaction. The finding, therefore, of the presidingjustice, that they did not know of their debtor's
insolvency, is an erroneous decision of the leg~tl inference to be
drawn fro~1 the facts of the case, and is error in law. When
one inference only can be drawn from existing facts, it is a matter of law. Where the inference is doubtful, a matter of fact.
La:.;k.11 v. G. P.R. Go. 83 Maine, 4Gl.
It is claimed that the supposed preference was but an exchange
of securities. The facts are, certain accounts and, perhaps,
some merchandise had previously been assigned to the plaintiff~
as security for their advances. They neither took possession
of the merchandise, nor notified the debtors of the assignment
of the accounts, but left both under the control of the im,olvent,
and it used or sold the merchandise and utilized the accounts
by creating offsets and collecting balances, &c., whereby the
plaintiffs' security was lost. But they had no security. They
had a potential right to security. The assignments were not a
mortgage. They could create a pledge where control of the
thin~ assigned was secured, but until that was done the contract
was executory. Walker v. Staples, 5 Allen, 34: 1 /wmpson v.
Dolliver. 132 Mass. 103 ; Shaw v. Silloway, 145 Mass. 503;
Copeland v. Barnes, 147 Mass. 388.
An exchange of securities of equal value works no prejudice
to the creditors of an insolvent debtor and, therefore, should
not be held void as a preference. Uook v. Tulli:s, 18 vVall.
332 ; Clark v. L~elin, 21 ,vall. 3HO; Burnld:sel v. Ji'orman,
22 Wall. 170; Sawym· v. Tll'rpin, 91 U.S. 114. If iarger
security be given in the exchange, the excess can only be
• attacked as a preference. Hutchinson v . ..,I._Murchie, 74 Maine,
187; Robinson v. Tuttle, 2 Hask. 76.
But there mm,t be an exchange. The replacing
securities·
already lost is not an exchange. It is the giving of new and
further security, thereby diminishing the in~olvent's estate to
1
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the extent of the new security, a result exabtly the reverse of
an exchange.
Nor can the supposed preference be upheld upon the ground
that it was given in pursuance of a prior agreement to 8ecure, even
if such agl'eement had been shown. Copeland v. Batnes, 14 7
Mass. 388; Re .J.lfcKay, 1 Lowell, 5Gl.
It is claimed that the preference was purged by agreement of
the assignees made with approval of the insolvent cou'rt. Early
in the in~olvent proceedings plaintiffs proved their elaim for
$189,313.45. As security they held sundry notes and accounts
and parcels of merchandise. They agreed with the assignees
to take the security at a fair valuation, and it was agreed that
the fair value was $53,8G0.85, and that a rebate of interest
amounting to $637 ..53, t-.lhould also be allowed, in all $54,498.38,
and that the proof should he correspondingly reduced and stand
for dividends at $134,815.07. Upon this amount a dividend of
twenty-five per cent has been paid. The agreement is in writing, and the parties differ as to its legal effect. Equity deals
with the substance of a transaction regardless of form, and the
suhstance of the transaction was that the plaintiffs should apply
their security to the payment of their claim at a fair valuation,
and prove the balance. They did so. The assignees parted
with all title to the security, and it was applied in payment of
the debt. This was all they could agree to do and all they
did do. Their action might conelude them but it could not
conclude others. Each creditor is given by statute the right to
contest the proofs of other creditors, and some creditors have
availed themselrns of that right in this case, and their conteutions must be heard and considered. They have shown a preference, included in the securities of the plaintiffs, to the amount
of $11,355.54. Under the statute, until they surrendered this
to the assignees, they are debarred from proving their debt.
When they do :mrrender it, they are entitled to have their proof
of debt increased by that amount, and would be entitled to
receive upon it a dividend of twenty-five per cent to give them
an equality with all the other creditors. After giving them
credit for this amount, the preference to be surrendered would
be $8,516.G4.

,,
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The injury, therefore, suffered by the defendants on account
of the erroneom; ruling of the court below, can be measured and
exactly determined from the evidence produced before us, as it
has all been reported, and, as this cause is of long standing,
we think best to finally determine it if possible. If, therefore,
the plaintiffs elect to pay the assignees, within thirty <lays, the
sum of $8,516.64 they may increase their proof of debt in the
insolvent court by the amount received as a preference, vjz:
$11,355.54, so that the same shall stand proved to the amount
of $146,170.61, upon which they may share equally with the
other creditors in future dividends, if any are paid, and the·
exceptions are to be overruled, otherwise sustained .
.1.lfandate accordingly.
EMERY, J.
I am constrained to dissent. I cannot hut think
the opinion works a pructieal usurpation by the law court of a
power not intrusted to it.
Bills of exceptions were not devised, and have not beem
used, for reviewing questions of fiwt. Hence, the statute author-izing hills of exceptions to be brought into the law court, has
al ways been understood to exclude the consideration of such
questions. Where the law has provided no appeal, nor motio1t1
for a new trial, it has required a court's findings of facts to be·
taken as conclusive. Pettengill v. Slwenbar, 84 Maine, lOL
The proposition that the respondent creditors knew that the·
debtor was insolvent, or was in contemplation of insolvency, is
a proposition of fact, and is alleged as such in the petition. It
is to be established, not by principle or authority, but by evidence. Without evidence, the proposition is without support.
Knnpp v. Bailey, 79 Maine, H>5.
I understand these positions, just stated, to be substantially
conceded in the opinion. It is said, however, that when the
inference to be drawn from existing facts is doubtful, it is a
matter of fact; hut ·when the inference to he drawn is clear, it
is a matter of law. Upon thi:.-.; proposition seems to be based this
action of the law court in overturning, by means of a bill of
exceptions, a court's finding of facts, in a case where the law
has not authorized an appeal nor a motion for a new trial.
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But is not the inference from one fact to another,-from the
fiwt known to the fact sought,-always an inference of fact?
Does the facility or difficulty of the inference change its nature?
Is it not in either case, clear or doubtful, to be drawn by the
judge of the facts, and not by the judge of the law? Upon
appeals and motions for new trials, the members of the law
court sit as judges of the facts, and weigh evidence and draw
inferences as such.
In every trial of facts by a court, each party may insist, and
usually does insist, that the inference to he drawn from the
evidence is clear. According to the doctrine of the opinion, a
party, by such insistence, raises a question of law which may be
taken to the law court upon a bill of exceptions. He may in
every case require the law court to entertain his bill of exceptions, and review the eddence, so far as to determine whether
the inference to he drawn is clear or doubtful. Upon an appeal
01· motion for a new trial, the law courr, does no more,-for if the
inference to be drawn is found to be doubtful the findings of
fact by the court or jury are accepted; and it does this much,
as a trier of the fact, not as a trier of the law.
To thus make a bill of exceptions perform the office of an
appeal or a motion for a new trial, is to open a new and ·wide
door for appeals from a court's findings of facts in those cases
where the ]aw has intended no appeal. I can see no limit to the
use ofthat door by dissatisfied litigants.

In re

MooERS AND LIBBY,

Cumberlnnd.
Insolvency.

Insolvents.

Opinion June 9, 1894.

Discharge. Books of Account.. Practice. Findings of Fact.
Conclusi-ve. R. S., c. 70, § 46._
A tradesma,n who has failed to keep proper books of account is not entitled by
the laws of Maine to receive a discharge in insolvency.
No exceptions lie to the findings of fact by a presiding justice of this court.
His decisions noon questions of fact are conclusive, and the law court has
no power to revise or reverse such decisions.
Whether a tradesman's books give a trnthful and complete history of his
business is a question of fact.

ON

EXCl<~PTIONS.
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This was an appeal from the Court of Insolvency, for the
County of Cumberland and was heard in this court hy the
presiding justice without u jury. From the bill of excepdons it
appears that :
.William H. Mooers and Benjamin F. Libby, co-partners un<ler
firm name of Mooers & Libby, were adjudged insolvent debtors
by the Insolvent Court for the County of Cumberland, upon
their own petition filed in that court on the 9th day of December,
1891, and thereafterwards on the 2Gth day of J u]y, 1892, said
insolvents filed in said court a petition for a discharge, as provided by R. S., c. 70.
.
On the return day of the petition for discharge, Harris Gage
& Tolman and others, creditors of said insolvent debtors, who
had filed proofs of their claims in said court, appeared arnl filed
specifications of objections to the discharge of the firm of
Mooers & Libby, and ah;o objections to the discharge of ·William
H. Mooers individually. Said cause was heard by the Insolvent
Court, and on the 31st day of December, 1892, the judge of
that court entered a decree discharging said Benjamin F. Libby,
and denying the discharge of said "\\Tilliam H. Mooers, and
thereupon said ohjecting creditors gave notice of their appeal
from said decree discharging said Libby, and said Mooers gave
notice of his appeal from said decree, denying his discharge.
Both appeals were entered in this court at the January term,
1893, and were continued until the April term, when both of
said appeals came on to be heard upon five written specifications
of objections to the discharge of Mooers & Libby, and written
specifications of ohjections to the discharge of vVilliam H.
Mooers; all the objections related to the insolvents' books of
account.
The appeals were heard in this court upon the evidence
produced upon the part of the objecting creditors, and upon consideration thereof, and of the arguments of the counsel for the
respective parties, the court found that said Mooers & Libby as
co-partners, were merchants and traders, engaged in the retail
grocery business at said Portland, between the first day ot'
February, 1889, and the 15th day of December, 18fll, and tha.t
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said °\\',..illiam H. Mooers between the same dates, was a merchant
and trader, engaged in the retail meat business.
And thereupon the court decided that the books and exhibit~
produced, kept hy said firm of Mooers & Lihhy, were proper
book8 of account, and the books kept by William H. Mooers
in his retail meat business, were not proper hooks of account,
and ordered that the decree of the Insolvent Court granting a
discharge to Benjamin F. Libby, and denying a discharge to
William H. Mooers, he affirmed.
The objecting creditors thereupon took exceptions.

Benj. Thompson, for objecting creditors.
Counsel cited: In 1·e Tolman, 83 .Maine, 353, 358; In re
Gay, 1 Hask. 108; In re George & Proctur, 1 Lowell. 409;
In 1·e Anti:-;dell, 18 N. B. R. 289; In re Willimns, 13 Fed.
Rep. 30; In re Archenbrown, 12 N. B. R. 17; In re Patten,
85 Maine, 154; In re Garrison, 7 N. B. R. 287; In re Ham1nond, & Coolid.r;e, 1 Lowell 381-2; In re Vernia, 5 Fed. Rep.
724-5; J,i 1·e Mackay, 4 B. R. GG; In re White, 2 B. R. 590;
In re Odell, 17 N. B. R. 73-4; In re WinsoJ", Hi N. B. R.
152; In re Buller, 13 Fed. Rep. 30-1.
Wilford G. Olwprnan, for insolvents.
SITTING:

PETERS.

C. J.,

WHITEHOUSE, ,VISWELL,

El\iERY,

FOSTER,

HASKELL,

J,J.

HASKELL, J. The court below decided that the books of a
traderni:rn were proper books of account and granted the discharge in insolvency of the tradesman. To this decision exceptions
are taken hy the objeeting creditors, and they must be overruled.
The decision presents no question of law. Had the presiding
justice stated the condition of the books, that is, found the facts
upon which he based rulings of law, it would have been other'Wise. This he did not do, and did not intend to do. The
original exceptions as presented recite : '' The court ruled as u
matter of law that the hooks and exhibits produced, kept," &c.,
were proper hooki5 of account. Before the exception::,; were
allowed, the presiding justice, with his own hand, erased the
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words, '' ruled as a matter of law," and inserted instead thereof
the word "decided," plainly showing that questions of fact, as
well as of la,v, were included in his decision. From such decision,
exceptions do not lie. The law court cannot, on a hill of
exceptions, investigate the whole record, make itself familiar
with a complicated or involved system of book-keeping, and
determine the existing facts,· in order to see whether the result
complained of be sustained by the rules of law. Such considerations can only be reached by appeal, and that relief is not
given in cases of this sort. The law, in the~e cases, makes the
court below the final arbiter on questions of fact, and. the law
court has no power to revise or reverse such decision.
In this case, a large box of book:E, is sent to the law court for
it to determine on inspection whether the hooks contain· such
entries as give a truthful and complete hi:-;tory of the tradesman's
business, purely a question of fact. It is not so material to
know what the system of bookkeeping is, as to know the substance of it. Thnt can he known only by a careful examination
of the accounts, giving results and conditions of fact, that as
mnttei: of law either do or do not establish the statute requirement of proper hooks of account. Such results und conditions
must he determined at nisi prius. It is unlike the case of Morey v •
.1.11.illiken, ante, p. 4H4, where the vital facts were undisputed and
the inference showing the resultant fact became a question of law.
Exceptions overruled.

CHARLES

S.

HATHORN

Sagadahoc.
Flowage.

vs.

ERNEST

F.

KELLEY,

and others.

Opinion .June 9, 1894.

Owners or Occupants. Non- User. Laches. Damages. Limitations.
R. S., c. 92, § 17.
· The annual damages for flowing one's land by a mm dam may be recovered
in an action against either the owners or the occupants of the dam.
To constitute an abandonment of a mill-dam so as to exonerate its owners
from liability to pay the annual damages previously established in favor of
land owners in proceedings for flowage, the non-user must have been absolute and complete, and not partial or temporary merely.
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The proceedings in a complaint for fl.owage partake so much of equitable forms
and principles as to allow the equitable doctrine oflaches to be administered
in an action to recover annual damages which were established in 1838, but
not sued for nor demanded for twenty years next preceding the date of the
writ in 1892; the plaintiff in the peculiar circumstances of the case being
limited to a recovery of the damages becoming payable within the last six
years with interest thereon.

ON H.EPOHT.
This was an action of assnmpsit, un<ler R. S., c. 92, § 17,
for the annual compensation for the flowage of the plaintiff's
land, as awarded in accordance with the preceding provisions
of the same chapter, at the rate of twelve dollars per year, for
twenty years next prior to the date of the writ, and interest
thereon, amounting to $403.20. The writ is dated August
1, 18_92.
The plaintiff's claim arose out of the proceedings in the
con1plaint of Seth Hathorn v. ,John R. Stinson and others,
dated August 1, 1831, and entered in the C. C. P. for Lincoln
county, at the Augm:it term of that year. After due appearance
and answer, the case was tried by a jury at the following December term, resulting in a verdict for the complainant. The
respondents then appealed to the Supreme Judicial Court. where
the case was entered at the May 1;erm, 1832, and a new trial
was granted. Hathom v. Stinson, IO Maine, 224. The case
was again tried by a jury at the September term, 1834, in the
Supreme Judicial Court, again resulting in a verdict for the
complainant. This verdict, upon u motion for a new trial, was
sustained, S. C., 12 Maine, 183, and thereupon, at the May
term, 1836, commissioners were appointed whose report was
accepted at the May term, 1838, awarding the complainant the
sum of twelve dollars yearly damages for each year.

Geo. B. Sawyer, for plaintiff.
C. W. Larrabee, for defendants.
SITTING: PETERS,

WHITEHOUSE,

C. J.,

WALTON, LIBBEY, FOSTER, HASKELL,

JJ.

PETERS, C. ,T.
This is an action, commenced in 1892,
against mill-owners or occupiers for the annual damages caused,
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during the last twenty years prior to the date of the writ, to
the plaintiff's land from flowage created thereon by the defenduntl-l' miB-dam, the action being ground~d on a judgment for
such damages recovered by the plaintiff's ancestor against the
defend~ntti predecessors in title over fifty years ago. The
defense urges several objections against the claim.
It is said by the defense, that all the present owners of the
mill are not embraced in the suit. But we find that all the
occupiers are sued, and the action may be against owners or
occupiers. Really, the occupiers are abo the owners, excepting
that the wife of one of them may h:nre title to a ~mall undivided
share.
It is objected against the validity of the original judgment
or decree that there was no finding of damages in gross as well
as for annual damages, as now required by the statute. But
there was no imch requirement ·when the original judgment was
recovered in 1838.
It is contended that the defendants should he exempted from
the payment of damages for such portions of the last twenty
years covered hy the claim in the writ as the mills were shut
down and the mill-dam not used. We think a defense of parfotl
abandonment is not maintainable; it must he an actual completed abandonment. At no time has there been an intentional
total abandonment.
Lastly, the defendants rely either on the statute of limitations
as u., legal defense, or on the lac hes of the plaintiff as an equitable
defense, against all the claims of the plantiff which did not accrue within six years prior to the date of the writ. The defense
of !aches ii::; sufficiently asserted in the defendants' brief statement. There certainly is no justice or equity in the plaintiff''s
recovery of his full claim. He came into possession of his
estate in 18(i9, since which time until 1888, ·when the milh; and
dam were rebuilt hy the defendants. it is difficult to see that
his premises were se1-iously affected or injured in the least by
flowage. Until 1888, he did not even demand any damages.
The old structures were so dilapidated as to he incapable of
doing any injury to his land.
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Were it not for the remark of the court, in Iurnpp v. Clark,
3) Maine, 244, that the ordinary statute of limitations did not
apply to an action of this kind, a C(rnclusion apparently adopted
without much consideration of the question, we Rhould have
regarded the point as at least a debatable one, looking at it
strictly upon a legal view. The action is not strictly upon the
judgment itself, hut is one flowing out of it, and to he evidenced
by it ;-grounded upon it as the earlier statute on the subject
expresses it,-an action of assurnpsit implying a promise to pay
fixed annual damages. Them is much reason for cla::;si(ying
such a promise with all other ordinary promises to pay a fixed
sum of money.
But the court of that day were looking at what was then
regarded as a merely legal question, while since that day the
court has regarded the procedure more as equitable then legal.
KENT, J., in Mom· v. Shaw, 47 Maine, 88, after giving reasons
for the conclusion, said : "Viewed in this light, the strict rnles
of pleading applicable to pleading in suits at law commenced
by writs cannot apply; but the rules in cases in equity do apply." In cases in Massachusetts, it is several times said that
the statute proceeding is peculiar and founded. in equity and
public policy. SHEPLEY, C .•J., in Lowell v. Shaw, 15 Maine,
242, describes the equity of that case and of this also in the
remark that, '' whoever becomes the owner must take the estate
cnm onere, and tµat the owner of the land flowed will be entitled to call upon him to pay whatever may be due the land,
unless he has been guilty of laches in collecting them from the
former owner or occupant." Had the land owner applied for
his damages as they became payable in the present case, his
applicatjon would probably have rcimlted in some settlement or
new adjustment of damages. He waH guilty of laches in not so
doing. There have been many mutations of occupancy and
ownership since 18:J8, and not a few since 1869. If equity
lends her forms of procedure to effectuate .the peculiar provisions
of the statute in these cases, she should be accorded the pri vilege of applying her rules of pleading in order to obtain equitable and just results. As the plaintiff has been guilty of
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inexcusable delays in collecting the damages now claimed by
him, the penalty will be that he recover none of the damages
that were due and payable prior to six years before the date of
the writ; hut will recover all those becmning due since such
date, with interest on each sum payable from tjme of payment
due to the date of judgment thereon.
Defendants dfjaulted.

HORATIO HIGHT,

and another,

vs.
,TAMES QUINN,

Cumberland.

and another.

Opinion ,July 11, 1894.

Pleading.

Negative Ave1·1nents. Liability of Stockholder.
R. S., c. 46, § 47.
In an action by a judgment creditor of a corporation against a stockholder
upon R. S., c. 46, § 47, it should be alleged in the declaration that the debt
was not a mortgage debt of the corporation. The omission of such allegation leaves the declaration insufficient. if it be demurred to.
ON EXCEPTIONS.

The defendants' demurrer to the ph~intitfs' declaration having
been overruled in the court below, they brought the case into
this court on exceptions.
The opinion states the case.

LeRoy L. H1:ght, for plaintiffs.
Revised Statutes, c. 46, § 46, defines who may be a plaintiff in a
proper suit of this nature ; and § 47 prescribes the method which
such plaintitfmay follow. The clause declaring that a stockholder
is not liable, '' for any mortgage debt of said corporation," is a
subsequent, substantive provision and is to he considered an
exception or proviso and need not be alleged in the declaration.
Such an Pxception coming, as it does, in a separate and distinct clau:-;e, which has the effect of taking out of the general
trend of the statute something that would otherwise be included
in it, need not be noticed in the declaration.
"The difference is when an exception is incorporated in the
body of the clause, he who pleads the clause ought also to plead
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the exception ; but where there is a clause for the benefit of the
pleader, and afterwards follows a proviso which is against him,
he shall plead the clause and leave it to the adversary to show
the proviso."
1 Ld. Raymond, 120.
"Exemption from a penal law may be given in evidence on
not guilty: and the negative need not be pleaded. Rex v.
Pe1nberton, 1
Bl. *230.
Ashhurst, J., says: '' Any man who will plead an action for a
penalty on an act of parliament must show himself entitled under
the enacting clause : it follows if there be a subsequent exception that is a matter of defence, and the other party must show
it to exempt himself from the penalty." Spi'e1·.~ v. Parker, 1
T. R. *145. GW v. Scriven8, 7 T. R. 31, follows the cases
above cited as does also the l\'lassachusetts case, Crnn v. I-Tart,
11 Cush. 134. See abo Gould on Pleading, Ch. 4, § 22. See
Espinasse on Penal Statutes, 1 Am. Ed. p. H5. Com~sel abo
cited: Grindle v. Stone, 78 Maine, 17G. •

,v.

Sym,onds, Snow and Cook, for defendants.
SITTING: PETERS,
WHITEHOUSE,

C. J., WALTON'

EMERY, FOSTER, HASKELL,

JJ.

EMERY, J. This 1s an action on the case by a judgment
creditor of a corporation against a stockholder and hi based upon
the statute R. S., c. 4fi, § 4 7. That statnte, near the end of
the section, declares that a stockholder is not liable, "for any
mortgage debt of said corporation." The declaration does not
set forth that the deht of the corporation to the plaintiff was not
a mortgage debt. For this omission of allegation, the defendant stockholder demurred to the declaration. It is urged, in
support of the declaration, that the existence of a mortgage to
secure the debt is n matter to be pleaded and proved in defense,
and hence it need not he negatived in the declaration.
"There is some perplexity and contradiction in the hooks
respecting the principles to he applied in the decision of this
question. There seems to be much curious learning, and mnny
nice and rather shadowy distinctions, the sound reason and solid
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sense of which, are not very easily discoverable." MELLEN, C.
Several artificial
criteria, such as the particular locality of the excepting clause
in the statute, have been suggested; but it is now generally agreed
that, '' it is the nature of the exception, and not ib, location,
which decides the point." (Day's Chitty, Vol. 1, p. 229, note.)
If the exception is descriptive of the class of persons who
may sue, or i:-i descriptive of the cause of action, or is descriptive
of the class of persons who may he sued, such descriptive
exceptions should be stated in the declaration, to show affirmatively that the plaintiff, the cause of action, and the defendant
are all ·within the statute. In Little v. Tlwnpson, 2 Maine,
228, the statute gave a right of action for taking logs, &c.,
"without the consent of the owner." It was held that the ·want
of the owner's consent should be alleged. In Smitlt v. Mom·e,
6 Maine, 27 4, the statute gave a right of action against an
executor who delaye<l filing a will, '' ,·vithout just excuse made
and accepted by the judge of probate for such delay." It was
held that the want of just excuse must be alleged. In Oorn.
v. Maxwell, 2 Pick. 139, the statute enacted a penalty for
entertaining on the Lord's day, '' any persons not being travelers, strangers or lodgers." It was held that the indictment must contain the allegation that the persons ,vere not,
"travelers, strangers or lodgfffs." In JVillianu; v. Turnpike Go.
4 Pick. 341, the statute gave a right of action to, '~ any person
from whom toll is demandahle.:' It was held that in the declaration the plaintiff must be described as one from whom toll
was demandable. In Spie1-.~ v. Parker, 1 T. H.. 141, the
statute gave a right of action to any mariner who shoulrl
be impressed, unless it appeare<l that he had previously des~rted
from an English ship of war. It was held that the <lcclaration
should affirmatively show that the plaintiff had not previously
deserted.
The right of action in the case before us is created solely by
statute in favor of a particular class of persons, against another
particular class of persons, and upon a particular class of facts.
Not all cre<litors of the corporation are given the right of action,
but only judgment creditors. It is clear, therefore, that in

,J., in Bmitlt v. J.lfoore, G Maine, at page 277.
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the declaration, the plaintiff must he described as a judgment
creditor. But not all judgment creditors of the corporation are
given the action. The class of creditors who may sue is still
further limited in the statute, by the confining the right of action
to those judgment creditors whose debts are not secured by a
mortgage. It is equally clear that the declaration should show
that the plaintiff is also within this last limited class, by the
allegation that his debt is not a mortgage debt. The declaration
should exclude whomsoever the statute exclude8.
In this case, it is as if the statute read: '' All judgment creditors, whose debts are not secured by a mortgage, shall have a
right of action." The pleader under a statute so worded would
instinctively allege that the plaintiff's debt was not secured by
a mortgage. The statute, as it actually does read, clearly
means the same thing. The pleader, therefore, should make
substantially the same allegation.
In the statute, the saine sentence which limits the class of
creditors who can be plaintiffs, also limits the class of stockholders who can be made defendants, to those who were
stockholders at the time of the contraction of the debt. The
plaintiff admits that he must allege and prove that the defendant
was an owner of unpaid stock at the time of contracting
the debt, and cannot leave it to the defendant to plead and
prove that he was not. If the declaration, in its description of
the defendant, must show him to be the person whom the statute
subjects to the action, it would seem that in its description of
the plaintiff. it ought also to show him to he the person to whom
the statute gives the action. For the omission to thus describe
the plaintiff,- to show him to he of that class of creditors
entitled to the action,- the declaration must be adjudged insufficient.
None of the other ohjectiom, urged against the declaration
need now be considered. The plaintiff in amending his declaration, should be careful to avoid any reasonable objections.
In Grindle v. Slone, 78 Maine, 176, and in Libby v. Tobey.
82 Maine, 397, cited by the plaintiff, the point here in question
did not arise, and was not considered.
Exceptions surstained.

ST.ATE

STATE vs.

V. HAMLIN.

GEORGE H. HAMLIN,

Penobscot.
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Executor, and others.

Opinion July 27, 1894.

Taxes. Cullateral Inheritance. Cunstitutional Law. Exemptions.
U. S.
Gunst.14th Amendt. Maine Const. Art. I, § § 1, 6, 21, Art. IX, § § 7, 8,
J-.l. Y. Stat. 1885, c. 483, Maine Stat. 1893, c. 146.
Section 1 of chapter 146 of the Statutes of 1893, imposing a tax on collateral
inheritances, is not a tax upon real and personal estate, within the meaning of
Article IX, § 8, of the Constitution of Maine, but is an excise, clearly within
the constitutional powers of the Legislature to impose.
The act is not in conflict with the 14th amendment to the constitution of the
United States.
The five hundred dollar exemption, provided in section 1 of the act, is not one
exemption from the co1-pus of the estate but is an exemption of that sum
from each and every legacy or share given or descending to persons within
the classes subject to the excise.

ON REPORT.
Thh, was an appeal by the State from a decree of Judge of
Probate, for Penobscot county, made h_y the judge in the estate
of Ed ward Mansfield, late of Orono, deceased, testate. The
question arose under the statute of 1893, c. 146, entitled, i i An
act to tax collateral inheritances."
Upon the application of the executor of the will, and after
due notice, and hearing, the judge made the following decree:( I.) That under sections one .and two of said act, tb.ere shall
be deducted the sum of five hundred dol]ars, from each legacy
and devi:;;e in said wi1l i which comes under the operation of said
hnv; and thnt the tax under said net shall he computed upon
the value of what remains of each of said legacy and devise
after deducting therefrom five hundred dollars.
The State ~hereupon appealed and assigned the following
reasons of appeal : ( 1.) That said decree relieves said estate from taxation under
said act to a greater extent than said law contemplates.
(2.) That the exemption provided for in said act is a sing]e
exemption of five hundred dollars from the whole property,
which by the terms of said will is subject to the provisions of
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said act, and not an exemption of five hundred dollars from
ench legncy or devh;e affected by said act, as snid decree
as~umes.
( 3.) That by the decree aforesaid a very much larger sum
than five hundred dollars will he ~o exempted.
The executor and legatees under the will also contended that
the act was unconstitutional.
The case came up for hearing in the court below, as the
Supreme Court of Probate, in Penobscot county ; and by agreement of all the parties was reported to the law court for the
~iddle District to be heard at the May term. All formal
objections to the appeal, or to the manner of reporting the case,
were expressly waived by the parties.

C. A. Bailey, County Attorney, for the State.
C. J. Dunn, for executor.
The Htatute violates the provisions of Art. 14 of the Federal
Constitution providing; '' Nor shall any State deprive any
person of life, liberty or property, without due p 1·ocess of law,"
in that it does not require that any notice shall be given to the
persons or bodies corporate upon whom the taxeR are to be
imposed, as to determining the value of their estates or afford
them a reasonable opportunity to be heard. David:-wn v. New
Orlean8, 96 U. S. 97; CoQley on Con. Lim. 5th Ed. 4B6, note
2; Stewart v. Palnier, 74 N. Y. 188.
The statute is unconstitutional in that it confers upon the
probate court powers and duties not authorized or contemplated
by our Constitution. Con. of Maine; R. S., c. 63; Cooley Con.
Limitation, 211.
· Statute requires the probate court to con8true wills. Uniformity and equality ure essential to a valid tax. Cons. of
Maine, Art. 9, § 8. Gurry v. Spencer, Gl N. H. G24. Inop·•
erative within terms specified in § 2. The value of the prior
estate required by § 2 of the statute to be determined within
sixty days ::1.fter the death of the testator, cannot in all cases be
accomplished for the reason that in muny estates executors and
administrators are not, and cannot be qualified to act within
sixty days after the death of the testator.
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Nor can the tax he paid by the executor ·within one year from
the death of the testator as required hy § 4 of the statute in
question, as creditors are allowed two and one half years in
which to present their c]aims.
The value of the estate or of the legacy cannot he determined
within one year after the death of the testator.
The statute conflicts with and does not repeal existing probate
statutes.
The method provided for by the statute to determine, for the
purposes of taxation, the value of future and contingent estates
is unjust and unconstitutional. Cooley on Taxation, 2d Ed.
237, 352, 493; Cooley on Cons't. Lim. 612, G13, 622.
It provides no method of determining the value of remainders
where. a life-estate, with power of disposal, is given.
It must be applied to the legacies only; otherwise it would
be applied as a direct tax upon property, and therefore uncon~titutional, because it would he unequal and unjust.

F. A. Wilson, for legatees and devisees.
A. W. Paine, submitted a brief.
SrrTING: PETERS, C. J.,
w HITEHOUSE' STRO"GT' JJ.

WALTON,

FosTER,

HASKELL,

STROUT, J. This appeal from the decree of the judge of
probate arises under chapter 146, § 1, of the statute of 1893.
That section is as follows :
~~ Sect. 1.
All property within the jurisdiction of this State,
and nny interest therein, whether belonging to inhabitants of
this State or not, and whether tangible or intangible, which
shall pass by will or by the intestate laws of this State, or by
deed, grant, sale, or gift made or intended to take effect in
possession or enjoyment after the death of the grantor, to any
person in trust or otherwise, other than to or for the use of the
father, mother, husband, wife, lineal descendant, adopted child,
the lineal descendant of any adopted child, the wife or widow
of a son, or the husband of the daughter of a decedent, shall be
liable to a tax of two and a half per cent of its value, above
VOL. LXXXVI.
31
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the sum of five hundred dollars, for the use of the State, and
all administrators, executors, and tru~tees, and any such grantee
under a conveyance made during the grantor's life shall be
liable for all such taxes, with lawful interest as hereinafter
provided, until the same shall have been paid as hereinafter
directed."
It is strenuously claimed by the appellee, that the act is in
violation of the constitutional provisions, that all men, "have
certain natural, inherent and unalienable rights. among which
are those of enjoying and defending life and liberty, acquiring,
possessing and protecting property." Art. 1, sec. 1.
i i Private property shall
not be taken for public uses without
just compensation; nor unless the public exigencies require it.':
Art. 1, sec. 21.
~r All taxes upon real and personal estate, assessed by authority of this State, shall be apportioned and assessed equally,
according to the ju:-,t value thereof." Art. IX, sec. 8. Also
of the fourteenth amendment to the Constitution of the United
States.
Succession duties or taxes have been in existence in other
countries for centuries, and have been regarded with favor, as
a convenient and comparatively non-burdensome means of revenue. They were well known in Roman jurisprrnlence (Gibbon's
Rome, Vol. 1, p. 133), and were imposed upon all succeB~ions,
except those to the nearest relatives and to the poor. The
practice has long been resorted to in European countries, and
was introduced in England in the last century, and was enlarged
from time to time till 1853, when it was extended to all successioni-i to real property, chattels real, and a vast variety of
personal property and rights.
In this country, they were imposed by congress, by acts of
June 30th, 1864, and ,July 13th, 18(-ai, which were repealed in
1870. They were held by the Supreme Court of the United
States, to impose an excise tax or duty, and, as such, not in
violation of the Constitution of the U nitcd States. Sclwley v.
Rew, 23 Wall. 331.
The policy of taxing collateral inheritances was adopted in
Pennsylvania, in 1826, and has been adhered to ever since. In
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that State the statute has been constantly recognized as valid
by its supreme court. Stl'ode v. Commonwealth, 52 Pa. Sta.
181 ; Otcut 's Appeal, 97 Pa. Sta. 179 ; Bittinge1·'s Estate, 129
Pa. Sta. 338.
In Maryland, Virginia, Delaware, New York and several
other States, laws imposing succession taxes have been enacted
and are now in force; that of Virginia dating back to 1844, of
Delaware to 1869, Maryland to 1864; the others of 1pore
recent date. In Marylund the act was attacked as in violation
of the declaration of rights, in the constitution of 1864, which
declared, '' that the levying of taxes by the poll is grievous and
oppressive, and ought to be prohibited; that paupers ought not
to be assessed for the support of the government, but every
other person in the State, or person holding property therein,
ought to contribute his proportion of public taxes, for the support of government, according to his actual worth in real or
personal property; yet fines, duties or taxes may properly and.
justly be imposed or laid, with a political view, for the good
government and benefit of the community." But the Court of
Appeals held the statute to be constitutional. Robinson, J.,
in delivering the opinion of the court, said: "We have not the
slightest doubt as to the constitutionality of the law. .
The restrictions imposed by it [the constitution J upon the legislative power, as to the objects of taxation, are explicitly declared. Poll taxes are denounced as grievous and oppressive,
paupers are exempted from assessment; and all other persons
are required to pay their proportion of public taxes, according
to the value of their property. Arbitrary taxes on property
without regard to value, are expressly prohibited, and all
measures for the collection and imposition of taxes upon property
are required to conform to this general principle of equality.
Whilst thus providing for a uniform mode of taxation on
property, it was not the purpose of the framers of the constitution to prohibit any otlze1· tpedes of taxation, but to leave the
legislature the power to impose such other taxes as the necessities of the government might require." Tyson v. State, 28
Md. R. 586; State v. Dalrymple, 70 Md. 294.
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In Virginia, the Supreme Court held the same doctrine in
Eyre v. Jacob, 14 Gratt. 430. In that case the court said:
'~ The right to take property hy devise or descent is the creature
of the luw, and secured and protected hy its authority. The
legislature might, if it saw proper, restrict the succession to a
decedent's estate, either hy devise or descent, to n particular
class of his kindred, say to his lineal descendants and ascendants, and it might impose terms and conditions upon which
collateral relatives may be permitted to take it; or it may tomorrow, if it please, absolutely repeal the statute of wills and
that of descents and distributions, and declare that, upon the
death of a party, his property shall be applied to the payment
of his debts and the residue appropriated to public uses."
The statute of New York, chap. 483, laws of 1885, contains
substantially the same provh,ions, and nearly the same exemptions, as the first section of chap. 146 of the laws of 1893,
of our State. It does not differ in principle from ours. The
question of the constitutionality of this act came before the
New York Court of Appeals, in .1lfatte1· of McPher:-Jon, 104 N.
Y. 30G, and that court said: "We entertain no doubt thnt
such a tax can be constitutionally imposed. The power of the
legislature over the subject of taxation, except as limited by
constitutional restrictions, is unbounded. It is for that body,
in the exercise of its discretion, to select objects of taxation.
It may impose all the taxes upon land, or all upon personal
property, or all upon houses or upon incomes." A like statute
in New Hampshire was held, by the Supreme Court of that
State, to be in violation of that State's constitution, which
empowered the legislature to assess and lay taxes, but expressly
limited that grant of power to, '' proportional and reasonable
assessments, rates and taxes, upon all the inhabitants and
residents within the said State, and upon the estates within the
same." And by sec. 12 of the bill of rights, that every member
of the community, '' is bound to contribute his share to the
expense" of the State. Curry v. Spence1·, Gl N. H. f>24.
We are not aware that the question has been decided in any
other State, where similar statutes exist. These decisions of
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the courts, being based upon constitutions containing provh.ions,
in some cases unlike, and in others like, hut not the same, as
our constitution, have a lessened weight as authority here. In
Virginia the constitution required taxes to he equal and uniform.
In Maryland the constitutional provision required every person
holding property to contribute his proportion of public taxes,
according to his actual worth in real or personal property.
But whatever may he the particular language of the several
State constitutions, all the cases as:mme that the constitution,
either in terms or by necessary implication, requires taxation
of property to be equal and uniform, and in all of them, except
the New Hampshire case, succession taxet-"; are regarded as
special taxes or duties, or, more exactly, excises, not falling
within the regular and ordinary annual taxation of property,
contemplated and provided for and guarded by constitutionnl
provisions and limitations.
The statute under consideration provides a subject and mode
of taxation not heretofore resorted to in this State. The act
provides sufficient opportunity to parties interested to be heard,
and have their rights protected, and cannot he deemed to conflict with Article 1, section (j of the constitution, which provides
that no person shall he. deprived of his property or privileges,
but by judgment of his peers, or by the law of the land; nor
with section 21 of the same Article, which prohibits the taking
of private property forpuhlie uses without just <·ompensation. Perhaps the lntter provision is limited to the exercise of the right of
eminent domain, and does not extend to the subject of taxation.
The word, '' compensation " seems to imply a money or other
valuable consideration, as distinguished from the protection of
life and property afforded by the State ns a return for the tax
contributions of its citizens.
Does the act conflict with the conRtitutionu1 provision which
requires all taxes assessed upon real and personal estate to he
apportioned and assessed equally, according to the just value
thereof? The first constitution of Maine provided that, "while
the public expenses shall he assessed on polls and estates, a1
general valuation shall be taken at least once in ten years."·
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Art. IX, § 7. Section 8, immediately following, was, '' All
taxes upon real estate, ass3:-,sed by authority of this State, shall
be apportioned and assessed equally, according to the just value
thereof." These provisions remained unchanged until 1875,
when, by an amendment, the words, "and personal" were
inserted after the word "real" in the eighth section. Prior to
this amendment, there was no express constitutional requirement that taxes on personal property should be uniform; hut it
was left to the Legislature to determine the subjects, mode and
rute of taxation of personal property, in its discretion, and
,vithout limitation or restriction, unless such exercise of power
should degenerate into such arbitrary, oppressive and unreasonable exactions, as to be subversive of the principles of the
constitution and the rights of the people. Cooley's Constitutional Limitations, pp. Gl6, Gl7.
The two sedions 7 and 8, as they now stand, must be construed
together, to determine their scope and extent. 1 Section 7
provides that, so long as the public expenses shall he assessed
on polls and estates, to equalize the burden as nearly as practicable, a general valuation shall be taken as often as every ten
years. By its terms, it necessarily implies a periodieul und
regularly recurring assessment of predetermined amounts, proportioned to the entire estates within the taxed district, to meet
continuing and regularly recurring expen~es; while section 8,
manifestly referring to the same class of general taxes, provides
for an equal apportionment and asses:5ment according to value.
It is clear that these sections contemplate only the general,
constantly recurring assessment upon the same property, and
do not include occasional, exceptional and special subjects and
modes of taxation. The constant practice, hitherto unobjected
to, of imposing a duty, or exacting a fee, for the right to exercise certain vocations, not illegal in themselves, but made so by
statute for the purpose of deriving a revenue therefrom, such as
1that required of itinerant vendors, retail liquor dealers, while a
license law existed, innholders, auctioneers, insurance brokers,
etc., notwithstanding all the real and personal property of such
persons, was assessed in common with the property of all others
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in the State in the general and recurring nssessments, conclusively shows that many subjects of taxation have constantly been
regarde<l. as not falling within the prohibition of sections 7 and
8 of the constitution. The tax imposed upon the franchises of
railroads and other corporations, upon a basis which did not
re:,;;ult in equal taxation according to value and proportion, has
heen held by this court, as not in violation of the constitution,
but within the legitimate province of the Legislature. State v.
Tele_qraph Go. 73 Maine, 527; State v. JJ!Iaine Central R. R.
7 4 Maine, 382. So also the extensive exemptions of property
from all taxation, such as the property of literary, benevolent
and charitable institutions, acquiesced in for many years, without
objection, afford a practical construction of sections 7 and 8,
that they do not require an absolute equality ; but that the
Legislature may, in its discretion, exempt from taxation classeR
of property within the terms of these sections, although the effect
is to increase the rate upon other a~sessable property, and may
select classes of subjects from which duties and excises may be
required, not, however, degenerating into arbitrary and oppres-•
sivc burden::,. The dutie8 exacted by the State from justices of
the peace, and other officers, and attorneys before adinission to
the bar, have never been regarded as a, violation of the constitutional provisions in regard to taxation; but as excise taxes,
rightfully levied. Cooley's Constitutional Limitations, pp. 617,
G18, G19; Portland Bank v. Aptlwrp, 12 Mass. 25G.
It is evident, therefore, that these constitutional requirements
do not include every species of taxation, but a11 special cases
like those referred to are, by implication, excepted.
The tax provided for in the statute under consideration is
clearly an excise tax. Scholey v. Rew, 23 .Wall. 34G. The
whole tenor and scope of the act is one of excise, und not a tax
upon property, as that term is used in the constitution. It is
not laid according to any rule of proportion, hut is laid upon
the interests specified in the act, without any reference to the
whole amount required to be raised for public purposes, or to the
whole amount of property in the State liable to be as::,essed for
public purposes. It is true that the act contains some language
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indicating a tax upon property; but it should be construed
according to its essential principle, object and effect. Substance,
and not form or phrase, is the important thing. All exaetions
of money by the goverment are taxes ; but they are not all
levied hy assessment upon values. The latter class refers to
the burdens recurring periodically, which are assessed upon
valuations of property, made at stated intervals. DANFORTH,
J ., in delivering the opinion of the court in State v. Telegraph
Company, supra, said: !! Such is the variety and extent of
meaning· attached to the word tax, or tuxes, that no argument
either way can he drawn from its use. It ha:s been at different
times applied to nearly if not quite every burden imprn;ed upon
persons, property or business for the support of government,
and in acts for raising a revenue for public purposes it seem:::; to
be used as meaning the same thing as impost, duty or excise."
The tax under this statute, is once for all, an excise or duty
upon the right or privilege of taking property, by · will or
descent, under the law of the State. It is uniform in its rate as
to the entire class of collaterals and :3trangers, which satisfies
the constitutional requirement of uniformity. State v. Telegraph Go. 8upra; Brewer Brick Go. v. Brewer, 62 Maine, 74.
It is not levied as property taxes usually a_re. There is no
given sum to be assessed in which the percentage is fixed by
valuation, but the percentage is fixed by law, leaving the amount
to be ascertained by the valuation.'' The value of the property
is resorted to, to measure the amount of the excise. The act
taxing telegraph eompanies, in terms imposed a tax of two and
one half per cent on tlze value of any telegraph line, etc., and it
was strongly urged by counsel that this was a property tax, and
· not an excise, and therefore violated the constitutional provision
requiring equal taxation; but this court in State v. Telegraph
Go. supra, held that the tax was an excise, and clearly within
the constitutional right of the Legislature to impose. Connecticut In:~. Go. v. Com. 133 Mass. 162-1G3. The same reasoning
applies with equal force to the tax on collateral inheritances.
State v. JYI. G. R.R ..-mpra.
The constitution guarantees to the citizen the right of acquir!!
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ing, possessing and protecting property, Artiele 1, section 1,
whieh includes also the right of disposal. But the guarnnty
ceases to operate at the death of the possessor. There is no
provi.::lion of our constitution, or that of the United States, whieh
secures the right to any one to control or dispose of his property
after his death, nor the right to any one, whether kindred or
uot, to take it by inheritance. Descent is a creature of statute,
and not a natural right. 2 Blackstone's Com. pp. 10, 11, 12,
13; StJ-ode v. Oom. supra. At common law, prior to the
statute of distribution in England, 22 and 23 Car. 11, descent of
personal property could hardly he recognized and even after the
statute requiring administration to he granted; the administrator,
after the payment of the debts and funeral expenses of the
deceased, was entitled to retain to himself the residue of his
effect:5, the court holding that there was no power to compel a
distribution. 2 Bl. Com. 515; Edwards v. Freeman, 2 P.
vYms. 442.
Degrees of kindred, and the laws of descent, in the several
~tate8 of the Union, differ widely. In this State there have
been frequent ehange8 in the law governing the subject. It is
entirely within the province of the Legislature to dete1;mine who
shall and who shall not take the estate, and the proportion in
which they may take, and ,vhether severally, or as joint tenants,
per capita or per :,;tirpes. In the ahRence of constitutional prohibition, the Legislature is supreme, and may dispose of an
intestute decedent's estate, after payment of his debts, to any
class or classes of his kindred, to the exclusion of any class or
classes. It may limit heirship to lineal descendants, to the
• absolute exclusion of all collaterals. If it permits, as our laws
now do, collateral kindred to inherit, no reason is perceived why
the State is debarred from exacting an excise or duty from such
col1ateral, for such privilege a.llowe<l hy the State. It is necessary to make such excise uniform as to the entire class of
collaterals. It must not tax one and exempt another in the
same elass. But it is not a violation of this principle to require
an excise from all collaterals and strangers, and exempt from
the excise classes nearer in blood to the decedent.
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The right to dispose of estates by will is of Yery ancient origin,
but is a creature of municipal law, and not a natural right.
Redfield Wills, c. 1, § l; Ma,qeJ· v. G1·irna, 8 How. 4~J4.
Before the statute of wills in Englnnd, 32, 34 and 3.5, Henry
VIII, the right did not extend to real estate, and was limited
as to personal, if the testator left a ·widow or children. If he
had hoth, he could dispose of but one third of his personal e8tate
by will ; if hut one, he could dispose of one half. This right
has since been extended by statute to include real estate, find
all personal. The restriction has never existed in this country,
except as to widows, where right to chnver and a share of the
personal estate is secured by statute in most of the states, and
in Louh,iana, where the rules of the civil law prevai1. Our
statute of wills authorizes certain persons to make wills, and
prescribes the mode of their execution. This is a statute right,
and it is competent for the law making power to modify or take
away the right. If the right itself can he wholly de~troyed, it
must be competent to impose conditions and limitations upon it.
The greater always ineludes the less.
While it has always been the policy of our law to allow
collaterals to inherit, in default of lineal descendants, and to
allow the disposal of estates by will, which take effect only at
the death of the owner, and when his owner::;hip has ceased, the
policy may be changed if the Legislature so determine ; and it
is competent for it, if it chooses, to retain this general policy,
and to annex to the privilege of taking a decedent's property,
by descent or wilJ, such conditions as it may deem wise. An
excise tax upon the value of the property so allowed to be
received by the collateral or strunger to the blood, leaves him
in much better condition than an absolute withdrawal of the
privilege would. He cannot complain of unjust taxation, when
the state allows him to take a property, subject to a duty of
two and one half per cent when the state has the right to exclude
him from the whole.
The exemption from the tax of certain classes, not any part
of the classes taxed, is unobjectionable on constitutional grounds.
State v. Telegraph Co. :,upra.
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"-re think the act of 1893 imposed an excise tax upon certain
inheritances and devises, and conveyances, to take effect after
the death of the grantor; and is not a tax upon property within
the meaning of Art. IX, see. 8 of the eonstitution, and does not
conflict with any provision of the constitution of Maine.
It is claimed by the appel1ant, thnt the act is in conflict with
the fourteenth amendment to the Constitution of· the United
States, which prohibits any State from depriving, "any person
of life, liberty or property, without due process of law." It is
argued that the act fails to furnish sufficient means to parties
interested for the protection of their rights, and confers upon
probate courts powers and duties not authorized or contemplated
by our constitution. The act, section 12, provides for an
appraisal of the estate subject to the excise, upon application to
the prnhate court, by the State assessors, or any person
interested in the estate ; and section 13, the probate court,
having jurisdietion of the settlement of the estate, is authorized
to, ''hear and determine all questions in relation to said tax that
may arise," etc., "subject to appeal as in other cases." These
provisions fully secure the rights of all parties interested, and
satisfy the requirement of, '' due process of law." The act applies
equally to citizens of this and other States, and therefore is not
in conflict with another provision of the fourteenth amendment,'
that, "no State shall make or enforce any law which shall
abridge the privileges or immunities of citizens of the United
States." Whether the parties subject to the excise take by will
or descent, it is only under and by virtue of the laws of this
State that the right or privilege to take at all exists; and when
that law places all upon an equality, as this act does, there can
he no violation of this corn,titutional provision, in letter or
spirit.
The question whether the exemption of five hundred dollars
in the first section, is an exemption from the co1'pus of the estate,
or a several exemption of that sum from each portion of the
estate pa~sing by will or descent to persons outside the exempted
classes, is raised by the appeal. A careful examination of the
statute satisfies us that the Legislature intended the exemption
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to apply to each taker within the class subject to the duty. The
language of section 1, is, that t~ all property . . . which shall
pass by will or by the intestate laws of this State . . . other
than to or for the u::-;e of the father," etc., . . . "shall be liable
to a tax of two and one half per cent of its value above the sum
of five hundred dollars," etc., and any grantee under a conveyance made ·during the grantor's life, to take effect after his
death, ~t shall be liable for all such taxes." It' is difficult to
com,true this language to mean other than that such taker,
~mbject to the tax, shall be liable upon the amount received,
above five hundred dollars. A grantee is made liable to such
taxes." \Vhat taxes? Plainly, two and one half per cent, upon
the amount received in excess of five hundred dollars. This
construction is greatly aided by the second section, which, in
dealing with limited estates to the excepted classes, (whether
including all or part of decedent's estate) and remainder to the
taxable class, provides for an arjpraisa] of the value of the limited estate, and when that is ascertained, that value, "together
with the sum of five hundred dollar8,'' is to be deducted from
the value of such property, and the remainder becomes subject
to the tax, or duty. This provision i8 plainly inconsi8tent with
the claim th:tt the five hundred dollars exemption, is to be taken
once for all from the carpus /of decedent's entire estate. The
Legislature undoubtedly intended the same rule to apply in
both sections. We think, therefore, that the decree of the
Probate Court was correct, and the entry must be,
Decree of Probate Court affirmed.
11

NELSON WATSON

vs. Lucy

Somerset.

DELANO,

Administratrix.

Opinion l uly 31, 18H4.

Costs. R. S., c. 82, § 117.
In a suit brought against a party as executrix de son tort to which the general
issue had been pleaded, and pending the action, at a term subsequent to the
entry, a plea puis darrein continuance was filed, alleging that the defendant
had been duly appointed administratrix of the decedent, after the action
brought, which plea was held bad on demurrer, and by leave of court, the
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same defense hacl been interposed by brief statement, and then the plaintiff
discontinued his snit without any ruling upon the matter set up in the brief
statement, or any adjudication upon the claim in suit; the defendant is the
prevailing party under R. S., c. 82, § 117, and entitled to costs.

ON EXCEPTIONS.
The defendant took exeeptions to the n~ling of the court
below in refusing to allow her costs as the prevailing party.

Walton and Walton, for plaintiff.
.lUerrill and Gower, Powe1·s and Powers, for defendant.
SITTING: PETERS, C. J., WALTON ,EMERY, HAsKELL;·STROUT,,.

,JJ.
STROUT, J. This suit was originally brought against the
defendant as administratrix of Moses L. Hamilton, and entered
at the December term, 1890. By amendment at the Septemher
term, 18n, it was changed to a suit against her as executrix
de son tort. At the December term, 1891, defendant, by plea
pm:8 darrein continuance, set up the defense that, in November,
1891, she had been legally appointed administratrix of said
Hamilton. The plea was informal, and on special demurrer was
adjudged bad, at the March term, 1892. Defendant had leave
to plead over on payment of costs since demurrer was filed, and
accordingly, at the same term, pleaded the general issue, and
by brief statement alleged the same matter in bar of the further
prosecution of the suit. Thereupon plaintiff discontinued the
suit, and claimed and ,vas allowed costs up to the time of the
discontinuance. The defendant claimed that she was entitled to
costs as the prevailing party. The question is, which party is
entitled to costs ?
In suits at law, costs are regulated entirely by statute. R.
S., c. 82, § 117, provides that, "in all actions the prevailing
party recovers costs, unless otherwise specially provided." We
find no statute which provides otherwise in a case like this. The
defendant denied any cause of action against the estate of Hamilton, and nothing appears to show that any existed other than .
bringing the suit. Without any trial or decision upon the
merits of the case, plaintiff voluntarily discontinued the suit
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and judgment ""ent against him by his desire. In such case the
defendant must be regarded as the prevailing party under the
statute, and as such entitled to recover costs, and not liable to
pay them. Bate8 v. Ward, 49 Maine, 87; Foster v. Buffum,
20 Maine, 124.
The case of Leavitt v. Scltool Di;-;fl'ict, 78 Maine, 574, is not
inconsistent with thif,; view. In that case, which was a real
action, it was agreed that at the time of the commencement of
the suit, the plaintiff had title to the lot demanded, but pending
the action, the defendant acquired title to the lot, for a school
house, by proceedings under the statute, and pleaded such title
puis darrein continuance, and the court held such acquired title
of defendant to bar the further prosecution of the action, and
that plaintiff should recover costs to the time of filing the plea,
and the defendant costs subsequently accrning.
Exceptions sustained. Cost,-; for defendant.

NEWELL

M.

Oxford.

VARNEY

vs.

ROYAL

B.

BRADFORD.

Opinion August 10, 1894.

Action. Assnmpsit. Covenant. Lease.
In a contract under seal, containing mutual covenants, and which imposes an
obligation upon one party to pay money to the other, but contains no covenant or promise to pay it, the contract having been wholly performed in all
other respects, the money may be recovered inan action of assumpsit, upon
an implied promise.
'rhe defendant leased a farm May 10, 1890, to the plaintiff for one year, with
certain privileges as to exchanging stock, &c., and the plaintiff, the lessee,
covenanted that, in consideration of the lease and the sum of one hundred
dollars payable in amounts of eight and one third dollars monthly, to board
and care for the defendant's mother, during said term, with other covenants
to be performed by him. The plaintiff~ the lessee, took possession of the
farm and performed all his agreements and covenants including the support
of defendant's mother until her death June 30, 1890. The defendant paid
the plaintiff the monthly installments for five months, the last payment
being October 10, 1890. In an action to recover the remaining seven installments, held, that the death of the defendant's mother before the expiration
of the year for which the lease was given did not terminate the plaintiff's
right to future installments.
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.Also, that the court will not adopt an opposite construction, even if the
language of the contract might permit, but does not require it, when, as
here, the party writing the contract himself has better knowledge of the
actual agreement thttn counsel can have and has acted upon one construction
consistent with the language of the contract and makes repeated payments
in accordance with that construction.

0N EXCEPTIONS.
This was an action of assumpsit commenced hy writ dated
August 20, 1891, to recover a balance of $58.33, claimed to be
due the plaintiff under a contract, the material part::-, of which,
with other facts, are stated in the opinion.
The case was submitted to the presiding justice upon an
agreed statement of facts, both parties reserving the right to
except; and judgment being rendered for the plaintiff, the
defendant took exceptions,

Geo. C. Wing, for plaintiff.
N. and J. A. MorJ'ill, for defendant.
Assumpsit does not lie, contract being under seal. Pope v.
Machias, &c. Co. 52 Maine, 535 ; .1.liiller- v. Watson, 5 Cow.
195; Richards v. Ki"llane, 10 Mass. 243; 1 Chit. Pl. 115,
116; IIinkley v. Fou;le,·, 15 Maine, 28.5; Charle.c.; v. Dana,
14 Maine, 383; Porter v. A. & K. R.R. Co. 37 :Maine, 350;
Goddard v. Mitchell, 17 Maine, 368; Holme.~ v. Smith, 49
Maine, 242; Aridrew8 v . .LWontg01nery, 19 Johns. Hi2; Wood
v. Edwm·ds, 19 Johns. 205.
The <lefen<lant leased his farm to plaintiff, free of taxes, for
the purpose of providing a homo for his mother, Mr~. Bradford; the pfaintiff paid no rent, and was assured the occupancy
of the farm for the term of the lease, whether Mrs. Bradford
lived or died, remained on the farm or not. If she lived on
farm, plaintiff agreed to board and care for her for one hundred
dollars, payable in amounts of eight and one third dollars
monthly.
Mrs. Bradford was at liberty to leave the farm if she saw fit;
she might remain there or not, and it cannot be contended that,
had she left the farm and made her home with anybody else,
defendant was under obligation to pay Varney.
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The lease is silent as to the person by whom the payment
·was to be Ill}Ide. The service was to he rendered .Mrs. Bradford ; and in the absence of an expre8s stipulation that defendant should pay for her care, there is more reason for saying
that she should pay for her own care, than that he should.
Braq.ford furnished the farm and agreed, "that in case of the
death of the said Mary B. Bradford before the expiration of
said term, th_is lease shall continue for the balance of said term
without payment of rent;" but no provision is made that the
monthly installments shall continue.
Defendant"s letter of August 10, 1890, written before advising
with counsel, does not create any new or independent contract.
SITTING:

PETERS,

c.

WHITEHOUSE, STHOUT,

,J.'

Ei\-IERY'

FOSTER,

HASKELL,

JJ.

STROUT, J.
The contract, which is the foundation for this
suit, was executed by plaintiff and defendant under seal and
bore date April 19, 1890. By it, defendant leased a farm, with
stock and tools thereon, to the plaintiff for one year from May
10th, UHJO, with certain privileges as to exchanging stock, etc.,
not material to this cause, and the lessee covenanted that, '' in
consideration of this lease and the sum of one hundred dollars
payable in amount:5 of eight and one third dollars monthly," to
hoard and care for defendant's mother, Mary B. Bradford, during
said term, with other covenants by the lessee to be perfornwd.
The plaintiff, the lessee, took po:::;session of the farm, and it is
agreed that he has performed all the covenants and agreements
by him to be perforrnedi including the support of Mary B.
Bradford until her death on June 30, 1890. Defendant has paid
plaintiff the monthly payment of eight and one third do11urs for
five mo.nths, the last payment being on October 10, 1890. The
suit is to recover the remaining seven installments. Defendant
claims that, under the contract, the monthly payment to plaintiff
of eight and one third dollars was payable towards the support
of Mary, and that upon her death no further payment was due
the plaintiff.
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The presiding justice. to whom the case ·was submitted, without a jury, decided that plaintiff was entitled, under the contract,
to receive one hundred dollars, in monthly installments, and
that the death of Mary B. Bradford before the expiration of the
year for which the lease was given, did not terminate plaintiff's
right to future installments. ·we think such is the true construction of the contract.
It is agreed that the contract ·was drawn by defendant. It
stipulated that in case of the death of Mary B. Bradford, the
lease should not terminate, but nothing was said as to the one
hundred dollars, which was a part consideration for plaintiff':;
covenants, which, among other things, required him to, '' en-dea vor to improve the farm and keep it and the buildings and
fences thereon in a neat and tidy condition." The acts of the
defendant show that he understood the contract to require him
to pay the installments to the end of the term, notwithstanding
the death of lVlary before its expiration. She died on June 30th.
Defendant paid the monthly installment for July, August,
September an<l October following without objection. August
10, 1890, defendant wrote the plaintiff, asking various services
and good offices from plaintiff, and concluded his letter with the
statement that, '' the uncertainties of life is the cause of your
now having the entire use of the farm, stock, etc., free, with
taxes and insurance pai<l, also $8! per month. ·while I make
no claim beyond the requirements of the lease, I think you can
afford to do well by me." After this letter defendant continued
his payments for two months longer. These facts show conclusively that, for four months after the death of Mary, defendant
understood that the payment of the one hundred dollars, was to
he absolute, and was not affected by the death of Mary. After
the October payment, deff\ndant consulted counsel, and thereafterward declined to make any further monthly paj,ments.
,Yhile the advice of counsel in construing a contract to determine the legal rights of the parties is valuahle, it is based
entirely upon the language of the contract. A party to it, and
one who, in f::wt ,vrote it, as in this case, has a better knowledge
VOL. LXXXVI.
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of the actual agreement intended to be expressed, than the
counsel can have; and when, as here, such party acts upon one
construction, consistent with the language of the contract and
with full knowledge of the facts, and makes repeated payments
in accordanee with that construction, the court ·will not adopt
an opposite construction, even if the language of the contract
might permit, but does not require it.
But it is strenuously argued that this action of assumpsit
cannot be maintained, even if plaintiff is entitled to recover the
unpaid installments. It is famHiar law that suits upon covenants
in sealed instruments must be either debt or covenant; yet without a violation of this rule, a sealed instrument may be used as
evidence in an action of assumpsit, and may form the very
foundation out of which the action arises, where in the sealed
instrument there is no stipulation for payment or performance to
the party to be benefited, or to some other person for his use.
It will he noticed that, in this contract, while each party entered
into various covenants with the other, there was no covenant or
express promise to pay the one hundred dollars. It is mentioned as a consideration for plaintiff's covenants, and by a fair
construction of the contract, was to be paid by defendant to
plaintiff. A promise to pay it is therefore implied by law, and
assumpsit ·will lie upon that promise. Hinkley v . .Powle1·, 15
Maine, 285.
Exceptions overruled.

SKOWHEGAN SAVINGS BANK
'vs.
SAMUEL A. PARSONS, and another,1
Somerset.
Deed.

Opinion August 10, 1894.

Tax-Title. Assessment. Notice. Description.
R. S., c. 6, § § 70, 71, 73, 76.
To ohtain a forfeiture of land for unpaid taxes, the provisions of the statute
to that end must be strictly complied with.
In a sale of land for the non-payment of taxes, the following defects, held,
fatally defective:
(1.) Want of copy of record of the State treasurer's doings.
(2.) Failure in the deed to show for what year the taxes were assessed.
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(3.) Failure to show whether the taxes were assessed by the county
commissioners, as provided by R. S., c. 6, § 70; or by the Legislature, as
provided in § 71.
( 4.) Failure to prove that the notice of sale was published in a newspaper printed in the county in which the land lies, as required in § 73; nor
whe~, or in what paper it was published.
The following description, held, imperfect : " 9098 acres in 2 R. 2 W. K. R.
Highland;" "12093 acres in 2 R. 2 W. K. R."

ON EXCEPTIONS.
· This was an action of trespass, q. c. in which the defendants
justified under two deeds of the locus from the State treasurer
upon a sale for the non-payment of taxes to Oliver Moulton,
one of the defendants. The action was referred to referees,
who made a report in the alternative based upon the validity
of the deeds, and in their report referred the decision of that
question to the court.
The presiding justice found and held, as matter of law, that
the deeds were insufficient to pass the title to the locus in qu@,
to said Moulton, under whose directions the trespass wais,
committed, and therefore no defense to the actiion.
To this ruling the defendants excepted.

Walton and lValton, for plaintiff.
J. J. Parlin and S. S. Brown, for defend.ants.
SITTING:
STROUT, JJ.

PETERS, C. J.,

WALTON,. FOSTER, HASKELL,

STROUT, J. By the alternative awar<il in this case, the
referees submit to the court the question whether the two tax
deeds from George L. Beal, State Treasurer, to Oliver Moulton,
one of defendants, conveyed to Moulton title to the land
described in plaintiff's writ. To obtain forfeiture of land for
unpaid taxes, the provisions of the statute to that end must be
strictly complied with.
The Revised Statutes, c. H, § 76, provides that the treasurer
of state shall record his doings in every sale of land forfeited
for non-payment of taxes, '' and a certified copy of such record
shall be p·rima facie evidence in any court of the facts therein
set forth." The case does not show any such copy of the
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record. The recitals in the deeds are not evidence of the facts.
Phillips v. Sherman. Gl Maine, 551; Libby v. Mayberry, 80
Maine, 138. If they were, there is nothing in the deeds to
show for what year the taxes were assessed, nor whether the
taxes were assessed by the county commissioners, as provided
in section 70, of the same chapter, or by the legislature, as
provided in section 71, nor that the notice of sale was published
in a newspaper '' printed" in the county in which the lands lie,
as required by section 73, nor when, or in what paper it was
pubfo;hed. These are fatal defects. Ladd v. Dickey, 84
Maine, 194.
The description in one of the deeds is "9098 acres in 2 R. 2
W. K. R. Highland," and in the other, '' 120~3 acres in 2 R. 2
W. K. R." Where is this land? What do these figures and
initials mean? There is nothing in the case to explain their
meaning. Such description is insufficient to convey title.
Griffin v. Creppin, GO Maine, 270.
The declarn.tion in the writ describes the land, on which the
trespass is alleged to have been committed as, "a certain parcel
of land situated in township numbered two in the second range
west of Kennebec river, in Bingham's Kennebec Purchase,'~ and
then follows a description by metes and bounds, "containing
about five thousand acres." If the land described in the treasurer's deeds to Moulton were conceded to he in township 2, it
hy no means can be assumed, without evidence, that the plaintiff's five thousand acres are iocluded in the 9098 acres in one
deed, or the 12093 acres in the other deed. For aught that
appears in the case, plaintiff's land may be a part of said township, and the lands described in the treasurer's deeds another
and a different part. As the defendants justified under the
treasurer's deeds, the burden of proof was on them to show
title under their deeds to the land described in plaintiff's writ.
This they have failed to do. It follows that the award of the
referees in favor of the plaintiff must stand.
ExcPptions overruled.
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vs. ELIJAH L. MooRE, and another.
Opinion August 11, 1894.

Prom. Note. When and how payable. Ttucking.
The legal construction of a note payable twenty-four months after date, in
monthly payments, without interest, payable in trucking, is, that the monthly
payments are to be made in the consecutive months immediately following
the date of the note, so that the whole amount will be paid in twenty-four
months after its date.
Held, that if the payee furnished the trucking to be clone in such months, and
the defendants neglected or refused to do it, an action may be maintained
upon the note for such monthly payments, before the expiration of twentyfour months from its date.

ON REPORT.
The case is stated in the opinion.

W. P. Thompson, for plaintiff.
Jos. ·Williamson, for defendants.
SITTING: PETERS, C. J., EMERY, FOSTER, WHITEHOUSE,
vv!SWELL' STROUT' JJ.
STROUT, J.

Action upon the following note:
11
West Winterport, Jan. 14, 1893.
11
Twenty-four months after date, for value received, we jointly
and severally promise to pay to John W. Hobbs or order, two
hundred and fifty dollars in monthly payments without interest,
to be paid in trucking."
The writ is dated October 28th, 1893.
The legal construction ·of the note must be had from the note
itself. By its terms, the amount of two hundred and fifty
dollars was to be wholly paid in twenty-four months after its date,
and it was to be paid in monthly payments. To give effect to all
the terms of the note, the monthly payments must be construed
as the consecutive months immediately following the date of the
note, so that if payments in trucking were in each month following the date, the whole amount of the note would he paid at the
expiration of twenty-four months. Any other construction,
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would require no payment till the expiration of twenty-four
months, and if the monthly payments commenced after that
time, the note furnishes no means of determining how much each
monthly payment should be, nor how many months defendants
might claim within which to make payment, and the absolute
promise to pay the whole in twenty-four months would be inoperative. The parties could never have contemplated such a result,
and the terms of the note do not require it. It will be noticed
that the note is without interest. \Ve think the legal construction must be the same as if the note read, within twenty-four
months after <late, etc. Ewer v. 1lfyrick, l Cush. 16.
The plaintiff was bound to furnish trucking to be done by the
defendant monthly, and in such amounts as would enable him to
fulfill his contract. The evidence is that plaintiff did have,
continually, for months before the suit, trucking for defendant
to do and requested him to do it, but he refused.
The action is maintainable; and, according to the terms of
the report, the case is to be remanded to the court at nisi p1·ius
for assessment of damages, and it is so ordered.
Action to stand f01· trial.

ISAIAH DoNNI~LL,

in equity.

vs.
KINGSBURY DONNELL,

Androscoggin.

and others.

Opinion August 17, 1894.

Insurance. Interest. Assignment. Lien. :Mortgage. R. S., c. 49, § 52.
J!'ire insurance is, in effect, a contract of indemnity against loss or damage
suffered by an owner or person having an interest in the property insured.
An attaching creditor has an insurable interest in the buildings covered by his
attachment. But where he fails to procure any immrance on such interest
and the debtor takes out a policy at his own expense, Held, that the latter
efl'ects insurance on his own interest in the property and not on that of his
creditor .
.After the adjustment and payment of loss under such policy, the funds being
held through an assignment of the debtor to his sureties and a mortgage of
the premises insured, the creditor claimed on account of the unsatisfied part
of his judgment a lien on the insurance money, and of which there was an
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excess in the hands of the sureties above their claim, upon the ground that
the mortgage and assignment of the policy were in fraud of his rights. Upon
a bill in equity to enforce the lien, Held, that the bill can not be sustained;
that there is no privity of contract or of estate, between the plaintiff and
either of the defendants, that could form a basis for such a lien.
Also, that the assignment of the policy to the sureties with the consent of the .
company was a new and original contract of indemnity with the assignees,
who were not indebted to the plaintiff, and who had no contractual relations
with him.

ON REPORT.
This was a bill in equity, heard on bill, demurrer of the
defendants, Kingsbury Donnell, and the two insurance companies, and answers of the other defendants, and testimony.
The case appears in the opinion.

J. W. and 0. B. Mitchell, for plaintiff.
Savage and Oakes, for defendants.
SITTING: PETERS, C. J., WALTON, Ei\lERY, FOSTER, HASKELL,
WHITEHOUSE, JJ.
"\\rHITEHOUSE, J. The question involved in this case will
appear from the following statement of facts.
The defendant, Kingsbury Donnell, owned certain real estate
with buildings thereon, and was indebted to the plaintiff. September 4, 1891, the plaintiff brought suit on his debt and
attached Kingsbury Donnell's real estate. October 28, 1891,
Kingsbury Donnell procured two policies of insuranc~ on his
buildings. January 18, 1892, Kingsbury conveyed this real
estate to his sons, the defendants, Benjamin F. and Charles
IC Donnell, and on the same day assigned to them the
insurance policies.
The defendants, Potter and Bryant, were sureties on Kingsbury Donnell's bond as executor of an estate, and this bond has
been put in suit. Thereupon, April 28, 1892, B. F. and
Charles K. Donnell mortgaged the premises to Potter and
Bryant to secure them for their liability on this bond.
The buildings were burned September 20, 18~)2, and due
notice of the loss was given to the defendant insurance companies. Potter and Bryant, as mortgagees, also gave notice to
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the companies, and seasonably began suit to enforce their lien
as provided by statute. September 22, 1892, Benjamin F. and
Charles K. Donnell gave an order to the insurance companies
directing the money to he paid for the benefit of Potter and
Bryant. December 8, 1892, they further secured Potter and
Bryant by a written assignment of the policies and the money
due thereunder.
The plaintiff's attachment was perfected by a sale of the land
on execution December 10, 1892, and his judgment thus satisfied in part. The debtor had no other property available and
sufficient for the payment of the plaintiff's claim.
The insurance companies, having been indemnified for so
doing, paid the insurance money to Potter and Bryant, who
now have in their hands a balance of $523.49, after paying
·the amount for which they were liable on Kingsbury Donneffs bond.
The plaintiff claims that he has a lien on the insurance money
which can he enforced by this bill in equity, on the ground that
the conveyance of the real estate and the assignment of the
insurance policies from Kingsbury Donnell to his sons were
made with a fraudulent purpose towards creditors.
vVe cannot concur in this view. There was no privity of
contract or of estate between the plaintiff and either of the
defendants, that could form a basis for such a lien. '' An insur:mce of buildings against loss by fire," says Shaw, C. J., in
W,..ilson v. Hill, 3 Met. G8, "although in popular language it
mny be called an insurance of the estate, is in effect a contract
of indemnity with an owner or other person having an interest
in the preservation of the buildings, to indemnify him against
any loss which he may sustain in case they are destroyed or
damaged by fire." So in Carpenter v. Ins. Go., 16 Pet. 503,
it is said that, "policies of insurance against fire are not deemed
in their nature incident to the property insured; but they are
only special agreements with the persons insuring against such
loss as they may susttlin, and not the loss that any other person
having an interest as grantee or mortgagee or creditor or
othenvise, nrny sustain."
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When Kingsbury Donnell effected the insurance in question
the property was subject to the plaintiff's attachment. The
plaintiff then had a right in the property which the court would
enforce against it, a right so closely connected with it, and so
mnch dependent for value upon the continued existence of it
that a loss of the property would cause pecuniary damage to
him. He therefore had an insurable interest in the property.
Rolffhach v. Ins. Go. G2 N. Y. 54; Herkimer v. Rice, 27 N. Y.
1 G;3 ; Wood on Fire Insurance, § 298 ; Gwmberland Bone Go.
v. Ins. Go. 64 Maine, 466. But he omitted to procure any
insurance on his interest as an attaching creditor; and when
Kingsbury Donnell took out the policies in question, he effected
insurnnce on his own interest in the property and not on the
plaintiff's interest. So far as appears, the plaintiff was in no
respect instrumental in procuring this insurance, was under no
obligations to pay the premium for it, and in fact paid no part
of the premium. If the buildings had been destroyed by fire
before the conveyance of the property by Kingsbury Donnell
and the assignment of the policies to his sons, the insurance
money would obviously have belonged to Kingsbury Donnell. The
plaintiff would have no interest in it, legal or equitable, for the
simple reason that the contracts of indemity were not with him,
hut with Kingsbury Donnell ; they did not relate to his interest
in the property, but to that of Kingsbury Donnell. He could
only have made it available for the payment of his claim by the
ordinary tru~tee process as a debt due from the insurnnce companies to Kingsbury Donnell. His situation would not have
been so favorable as that of a mortgagee at common law, since
the mortgagee's interest arises from contract, while the process
of acquiring a lien by attachment i~ wholly .in inv,itum. Our
statute (R. S., c. 49, § 52,) gives the mortgagee a lien upon
any policy of insurance procured by the mortgagor, to take
effect from the time he files a written notice with the company
as there provided. But in the absence of such a statute, a
mortgagee would have no more right than any other creditor to
claim the benefit of insurance effected by the mortgagor. i i vVe
know of no principle of la,v or equity," says Mr. Justice Story

522

STATE V. LECLAIR.

[8G

in Ins. Co. v. Lawrence, 10 Pet. 512, 11 hy which a mortgagee
has a right to claim the benefit of a policy underwritten for the
mortgagor, on the mortgaged property, in case of loss hy fire.
It is not attached or an incident to his mortgage. It is strietly
a personal contract for the benefit of the mortgagor, to which the
mortgagee has no more title than any other creditor."
But if the plaintiff would have had no elaim to the insurance
money, if the loss had occurred while the title to the property
remained in Kingsbury Donnell, and the contracts of indemnity
were with him, then a .fortio1'i he has no right to it after alienation of the property and the assigment of the policies of insurance
to his sons. The conveyance would have rendered the contracts of insurance with Kingsbury Donnell null and void, if
the companies had not consented to the, assignment of the
policies. The effect of this transaction was to make a new and
original contract of indemnity with the assignees, who were not
indebted to the plaintiff, and had no contract relations with him.
Wilson v. Hill, supra.
It is the opinion of the court that the entry must be,
Bill dismist.;ed with costs.

STATE

Androscoggin.

vs.

JOHN LECLAIR.

Opinion August 17, 1894.

Intox. Liquors. Sei.zure. Process. ,Judicial and Ministerial Officers. Clerk of
Lewiston Mun. Court. Const. Law. Const. of Maine, Art. III; Art. VI, § 1;
R. S., c. 27, § § 27, 39, 40, 43, 63; c. 132, § 6; Spec. Laws, 1871,
c. 636; 1874, c. 626, §§ 12, 13.
To a process for the seizure of intoxicating liquors a special demurrer was
interposed to the complaint and warrant, specifying two grounds of objections : (1.) That the complaint and warrnnt cons ti tu ted a seizure process and
not a search and seizure process. (2.) That the clerk of the Municipal
court of Lewiston and not the judge received the complaint and issued the
warrant.
Held, that the complaint and warrant are properly made in accordance with
the facts, and are unobjectionable in form.
When an officer has without a warrant seized intoxicating liquors kept for
unlawful sale and thereupon makes his complaint and takes out a warrant
as provided by statute, he is not required to insert in his complaint a false
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recital that the liquors which he has seized and removed, "are still kept and
deposited," by the defendant; nor is there any necessity of a command in
the warrant to search premises for what the officer has already taken and
knows cannot be found there.
The statute ofl870, c. 125, § 2 (R. S., c. 27, § 39), authorizing officers to seize
is constitutional to the extent that seizures may be made when they may be
accomplished without infringing against unreasonable searches prohibited
by the constitution.
Chapter 626, Private and Special Laws of 1874 provides that: "The Governor,
by and with advice of the Council, shall appoint a Clerk of said court [ .•
Lewiston Municipal Court .. J who shall hold his office for the term of four
years, who shall be sworn and who shall give bond," &c., and section 13
provides that, " Said clerk shall hear complaints in all criminal matters,
. . . draw all complaints and sign all warrants and make and sign all processe!'l
of commitment; but the same shall be heard and determined as now provided by law, but such complaints, . . . warrants or processes of commitment drawn and signed by the judge of said court shall be equally valid."
In view of these enactments, it cannot be reasonably questioned that the clerk
who heard the complaint and issued the warrant in this case, was clearly and
explicitly authorized so to do by the legislature.
The duties thus performed may involve to some extent the exercise of' judicial
attributes; but it was competent for the legislature to invest the clerk of the
court with the authority in question, and in so doing, it did not encroach upon
the judicial power contemplated by the constitution.

0N EXCEPTIONS.
To a seizure process against the defendant, and from whom
intoxicating liquors were taken previously without a warrant,
he filed a demurrer alleging :
( 1.) The said process is a seizure process and not a search
and seizure process as required by law.
( 2.) Said process of complaint was made on oath before the
clerk of the Lewiston Municipal Court and the warrant thereon
issued and signed by said clerk, and said complaint not being
heard on oath by the judge of said court and the warrant thereon signed by said judge as required by law, the said process of
complaint and warrant is illegal and void. Wherefore, the said
defendant prays judgment and that by the court he may be
dismissed and discharged from the sai<l premises in the said
complaint and warrant specified.
After joinder, the demurrer was overruled, and the defendant
took exceptions.
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Frank L. Noble, for defendant.
The only warrant known to the prohibitory law in either
search and seizure, or seizure cases, is the one set forth in R. S.,
c. 27, § 40, as amended by the statutes of 1891, and must be
a warrant upon which the officer might search for and seize the
liqu01:s in the place where he found them. State v. Dunphy,
78 Maine, 104.
By R. S., c. 27, § 43~, it is provided that: ~~In all cases
where an officer is authorized to seize intoxicating liquors by
virtue of a warrant, he may seize the same without a warrant."
Then the question arises, in what cases is the officer authorized
to seize intoxicating liquors intended for sale within this State,
in violation of law by virtue of a warrant duly issued? The
answer to this question is found in § 40, of said chapter 27,
as amended. State v. G1wnes, 68 Maine, 418.
The warrant in this case was not one upon which the officer
could search the premises where the liquors were found, and
was therefore illegal and void.
The power given to an officer by this statute to seize property
at pleasure without a warrant is an extraordinary one and can
only be justified on the ground that the public good and the
prevention of crime require it. The statute should be construed
strictly. Weston v. 0a1'r, 71 Maine, 356.
Section 3n of chapter 27 of R. S., authorizes an officer to
seize liquors without a warrant in aJl cases where he could seize
them upon a warrant; and as this includes dwelling-houses and
shops, as well as depots and ware-houses, it violates § 5 of
Article 1, of the Constitution of Maine, and therefore is unconstitutional and void. ·
If this process is sanctioned by decision of this court, then
the spectacle is presented of an officer being given greater power
acting without a warrant than with one; and the dwellinghouses and shops of our citizens may hereafter be invaded at
the pleasure of petty constables acting under no higher authority than the unbridled license of their discretion, sanctioned by
the Supreme Court of Maine.
Cons_titutional queHtion: The receivfog of- the complaint
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involving the conduct of a citizen, the lawfulness of his acts,
an<l an accusation of crime against him, and the issuance of a
warrant thereon commanding a search of premises specially
designated and described, and the arre~t of the person accused,
are essentially judicial acts. Cooley Cons. Lim. p. 109.
The judicial power of the State is vested in courts and
not in the officers, and judicial duties cannot be assigned to
persom; who do not constitute a court. Com,t. of Maine, § 1,
Article G; State v. Noble, 118 Ind. 350, reported in the 10th
Am. St. Rep. 143; Kilbourn v. Thompson, 103 U. S. 168;
People v. Keeler, 99 N. Y. 463.
By the general statutes of the State, the judges of municipal
and police courts are charged with the hearing of complaints
involving the examination of the complainant and his witnesses,
and the issuance of warrants in criminal cases. Warrant issued
by a magistrate in criminal cases shall be under seal and be
signed by him at the time when they are issued. R. S., c.
132, § 6.
By R. S., c. 133, § 2, 11 The ,Justices of the Supreme Judicial
and Superior Courts, judges of municipal and police courts, and
trial jm,tices in their counties, in vacation or term time, may
issue processes for the arrest of persons charged with offenses."
Under the search and seizure sections of chapter 27, as
amended by statute of 1891, c. 132, "If any person competent to
be a witness in civil suits makes sworn complaint before any judge
of a municipal or police court or trial justice," etc., ' 1 such magistrate shall issue his warrant,'' etc. All penal statutes are to be
construed strictly.
When the Lewiston Municipal Court was created, all judicial
power necessary to enable it to discharge its functions was
vested in it by the constitution. The legislature had no judicial
power and could neither create nor confer any.
The legislature could not delegate any of the judicial powers
vested in said court to the clerk of said court, because it had
none to delegate, and any attempt to thus delegate the judicial
pmvers of said court was an encroachment on the independence
of the judiciary, and thus violative of the constitution. Langen-
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burg v. Decker, 16th L. R. A. U4; State v. Noble, 10th Am.
St. Rep. 143; "Wt·ig!it v. Defi·ees, 8 Inct. 298.
The Clerk of the Lewiston Municipal Court is a ministerial
officer and forms no part of the court, and in the act creating
the court he is given none of the power or authority vested in
said court. He need not be learned in the law, nor a member
of the bar. His only qualification is, '' that he be a citizen of
said Lewiston." By section 5, Private and Special Laws, 187 4,
''Said clerk shall have such powers and perform such duties as
are possessed and performed by the clerks of the Supreme
Judicial Court," and we submit that those powers and duties are
essentially and entirely ministerial and not judicial.
Those who are appointed as judges must themselves discharge
all the judicial duties of their offices. The trust is a personal
one and it cannot be delegated by the judges themselves, nor
by anyone else for them. A deputy judge is unknown to the
law. VanSlyke v. Trempeaulieu, 39 Wis. 390; 2 Bacon's
Ahr. 619; Cooley's Cons. Lim. 11G, 139; State v. Noble, 10
Am. St. Rep. 143; People v. Bolton, 55 N. Y. 50; Warner
v. People, 2 Denio, 272; State v. B1'unt, 26 Wis. 412.
Section 13 of the Private and Special Laws of 187 4, which
authorizes the clerk of the Lewiston Municipal Court to hear
complaints in all criminal matters, accusations in bastardy,
draw all complaints and sign all warrants, is for the above
reasons, illegal, unconstitutional and void.
Henry W. Oake8, County Attorney, for State.
SITTING: PETERS,
WHITEHOUSE, JJ.

C. J.,

VVALTON,

EivIERY,

HASKELL,

WHITEHOUSE, J. This is a process for the seizure of intoxicating liquors, and the case comes to this court on a special
demurrer to the complaint and warrant, specifying two grounds
of objection: First, that the complaint and warrant constituted
a seizure process and not a search and seizure process. Second,
that the clerk of the municipal court of Lewiston and not the
judge received the complaint and issued the warrant.
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I. With respect to the first objection, it appears that, by
virtue of 8ection thirty-nine of chapter twenty-seven of the
Revised Statutes, the officer seized certain intoxicating liquors
found in the defendant's shop and forthwith signed the complaint
in question, representing that he believed the liquors so found
were kept for unlawful sale and praying that a warrant might
be issued authorizing a seizure of the same. The warrant in
question was accordingly issued commanding the officer to seize
the liquors named in the complaint and safely ke~p them until
final decision of the court.
The defendant contends that the only warrant known to the
prohibitory law is one which authorizes a search for, as well as
. a seizure of, intoxicating liquors. But the propriety of requiring
an officer to insert in his complaint a false recital that the liquors
which he has found and removed, '' are still kept and deposited,"
by the defendant, or the necessity of a command in the warrant
to search premises for what the officer has already taken and
knows cannot be found there, is certainly not apparent. The
forms set forth in § H3, c. 27, R. S., are declared to be sufficient in law for all cases, ''to which they purport to he adapted.''
The form there provided for a, "complaint in case of seizure,"
was prepared before the passage of the Act of 1870, c. 125, § 2
(R. S., c. 27, § 39), and does not, "purport to be adapted," to
the seizure without a warrant there authorized. This change
in the statute obviously requires such change in the form of the
process as will bring it into conformity with the facts.
In this case the complaint and warrant were properly made
in accordance with the facts, and are unobjectionable in form.
State v . .1.lfcOann, 59 Maine, 383.
By the amendment of 1870, above referred to," no new or additional authority is given to search. It is only to seize. It is
to seize what the officer may be enabled to seize without the
unreasonable searches prohibited by the constitution. The act
to this extent is constitutional." State v. Mc Gann, supra;
Jones v. Root, 6 Gray, 435; J.l:fason v. Lotlz1'op, 7 Gray, 355.
II. The complaint in this case is addressed, "To the Clerk of
our Municipal Court for the City of Lewiston," and is sworn to
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before the clerk. The warrant issued on this complaint is
signed by the clerk, hut bearH teste of the judge of the court.
As originally constituted, the munieipal court for the city of
Lewiston was declared to be a court of record consisting of one
judge, who was authorized to appoint a recorder to act in his
stead in certain contingencies named in the act. See chap. G3G,
Private Laws of 1871. But this act was amended by chap. 62G
of the Private Laws of 1874. Section 12 of this Act provides
that, '' The Governor by and with the advice of the council shall
appoint a clerk of said court ... who shall hold his office for
the term of four years, ·who shall be sworn and ·who shall give
bond," &c. ; and section 13 provides that, "said clerk shall hear
complaints in all criminal matterti, ... draw all complaints and
sign all warrants and make and sign all processes of commitment, but the same shnll be heard and determined as now
provided by law, but such complaints, ... warrants or processes
of commitment drawn and signed by the judge of said court
shall be equally valid."
In view of these enactments, it cannot reasonably be questioned
that the clerk who heard the complaint and issued the warrant
in this case was clearly and explicitly authorized so to do by the
legishtture; but it is contended that, while the clerk is only a
ministerial officer, the act of examining a complainant and issuing
a warrant involves a judicial duty which can only he performed
by the judge, and that the statute purporting to authorize the
clerk to exercise thi~ function is unconstitutional and void.
An act is deemed mini~terial when it is performed, " by an
officer in a given state of fact8, in a prescribed manner, in
obedience to the mandate of legal authority without the exercise
of and without regard to his own judgment upon the propriety
of the act being done." Plournoy v. Jeffersonville, 17 Ind. 169
(79 Arn. Dec. 468); Pennington ,T. Streight, 54 Ind. 37G.
See also Longfellow v. Quimby, 2~) Maine, 196. And the act
is none the less ministerial because the person performing it
may have to satisfy himself that the state of facts exists, under
which it is bis right and duty to perform the act. Betts v.
Devine, 3 Conn. 107; State v. l1nowles, 8 Maine, 71. See alsoYates v. Lansfog, 5 Johns. 282.
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With reference to this question the court says in Cont. v.
Ro(l]·k, 8 Cush. 215: i'The mere power to receive oomplaints
and issue warrants, without any right or authority to hear
or try the parties cannot be considered an exercise of jurisdiction on the part of a magistrate. It partakes more of a
ministerial than a judicial character. It is laid down in 2 Hawk.
c. 13, § 20, that when a warrant is issued for the arrest of one
guilty of an offense not cognizable hy the justice who issues it,
the justice may be considered as acting ministerially." And if
our attention were Hpecially directed and confined to the language of section 40, c. 27, R. S., authorizing the search and
seizure process, it might well he claimed that the act of the
clerk in issuing the warrant in question was purely ministerial.
That section declares that, i, if any person, competent to be a
witness in civil suits, makes sworn complaint before any judge
of a municipal, or police court, or trial justice, . . . . such
magistrate shall issue his warrant." This was undoubtedly
intended to be a mandatory provision requiring the magistrate
to issue a warrant whenever a sworn complaint should be made
reciting the prescribed state of facts, without any judicial inquiry
or the exercise of any discretion on his part. He is only to
satisfy him~elf that the complainant is, '' competent to be a witness in a civil suit."
But the general statute respecting the criminal jurisdiction of
magistrates (R. S., c. 132, § G), provides that they, "shall
carefully examine on oath, the complainant, the witnesses by
him produced, and the circumstances, and when satisfied that
the accused committed the offense, shall issue a warrant for his
arrest." Again, section 43, of c. 27, R. S., provides that, "no
warrant shall be issued to search a dwelling-house, ... unless
the magistrate before whom the complaint is made is satisfied
by evidence presented to him, that intoxicating liquor is there
kept for sale in violation of law." And as the decision of other
cases involving the action of this clerk under these statutes, as
well as under section 40, is awaiting the result of this one, it
seems proper and necessary to examine the question in the
broader aspect thus presented.
VOL. LXXXVI,
33
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Assuming, then, that in hearing complaints and issuing warrants under the statutes last eited, the clerk necessarily makes
an examination involving the exercise of discretion and judgment on his part, and performs an act possessing a certain judicial quality, the question is whether it is competent for the
legislature to say that this prelimina1-y work may be performed
by a clerk of the court to be appointed by the Governor and
Council? w· e think it is. Such legislation is not in conflict
with any provision of the organic law. '' The judicial power of
this State shall be vested in a Supreme Judicial Court, and such
other courts as the legislature shall from time to time establish."
Constitution of Maine, article VI, section 1. And, '' no person
or ·pen;ons belonging to one of the departments," into which
'' the powers of this goYernment shall be divided shall exercise
any of the powers properly belonging to either of the others."
Id. Article III.
In enacting the statute inveHting the clerk of the Lewiston
court with the authority in question, the legislature did not
encroach upon the, "judicial power." In Slate v. Noble, 118
Ind. 350 ( 10 Am. St. 143), cited by the defendant, tho legislature undertook to create the office of commissioners of the
Supreme Cou~-t and to provide for the election of these officf'rs
hy the same General Assembly; and this was deemed unconstitutional. But here the legislature did not assume to elect or
"appoint" a clerk for the Lewiston Court, but provided for his
appointment by the Governor and Council in the same manner
and with the same tenure of offiee as the judge.
Furthermore, this amendment of 187 4, imposing the duties in
question upon the clerk, must he viewed in connection with the
prior statute of 1871, and a]] the acts constituting the court. as
it now exists, construed as a whole. The court is still to consist of one judge, and the additional duties imposed upon the
clerk requiring the exercise to some extent of attributes of a
judicial character, do not necessarily make him a judicial officer
within the meaning of the constitution. In 1.lf01·ison v. 1vlcDonald, 21 Maine, 550, the recorder of the Municipal Court at
Bangor, appear:5 to have been in like manner appointed by the
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Governor for four years, and authorized by the charter to act
in the place of the judge in his absence in all criminal matters.
In the opinion, WHITMAN, C . •J., says: ''But we cannot bring
our minds to the conclusion that a recorder is in the sense contemplnted by the constitution, a judicial officer. It seems
evident that the framers of that instrument had in view those,
who to a general intent and purpose were such, and not those
who were incidentally and casually entrusted with the exercise
of some attributes of a judicial character. The instances are
numerous in which individuals are expected, in connection with
the chief business characterizing the duties of their appointment,
which in the main is in no wise judicial, to exercise as incident
thereto, cai-mally, some judicial power." Illustrations are thereupon
given by reference to auditors and masters in chancery, who m
connection with their ministerial duties perform sundry acts of
a judicial nature; and to assessors of taxes, commissioners of
insolvent estates, and commissioners to assess the damage in
tlowage cases. In addition to the instances there named, mention may also be made of our statutes authorizing the appointment of disclo:::ure commissioners, who are intrusted with,
the discharge of duties of great importance involving the exercise of judgment and discretion.
They are not expressly
required to be justices of the peace, but, '' shall be sworn and
hold office during the pleasure of the court." As commission-ers they cannot be deemed, '' judicial officers," within the meaning of the constitution.
No specific orprecise definition of, ''judicial power," is fotJ.,nd
in the constitution or laws of the State ; bnt the phrase is commonly employed to designate that department of government
which it was intented should, ('interpret and administer the
laws and decide private disputes between or concerning persons." Cooley's Const. Lim. 109; Merritt v. Slze1·burne, l N. H.
19~. By the, "judicial power," of courts is generally understood, "the power to hear and determine controversies between
adverse parties and questions in litigation." Daniels v. The
People, 6 Mich. 381. It is the, "inherent authority, not only
to decide hut to make binding orders or judgments, which
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constitutes judicial power; and the instrumentalities used to
inform the tribunal, whether left to its own choice or fixed by
law, are merely auxiliary to that power and operate on the
persons or things only through its action and hy virtue of it."
Underwood v. McDuffee, 15 Mich. 3Gl (93 Am. Dec. 194);
People v. Hayne, 83 Cal. 111 ( 17 Arn. St. Rep. 211). So in
Allor v. Wayne Co. Auditors, 43 Mich. 7G, it is held that
the power to examine and commit persons charged with crimes
beyond the cognizance of the justice to try is not in the proper
sense of the term, judicial power. The court says: "It may
be vested in other persons than courts as well as in courts. It
belongs to the duties of conservators of the peace." The terms,
'' di:.;cretionary power," and, ''judicial power," are often used
interchangeably; but there are many acts requiring the exercise
of judgment which may fairly be considered of a judicial nature,
and yet do not in any proper sense come within the, "judicial
power.'' as applicable to courts. Cox v. Coleridge, 1 B. IL
37; Ex parte Gist, 26 Ala. 156; Kin,qsbury v. Dickinson, 1
Day, 1 ; Tillotson v. Cheetham., 2 Johns. 63 ; Ex parte Fantlzam, 8 Mich. 89.
This conclusion, that the legislature did not exceed its
powers in authorizing a clerk, appointed by the Governor and
Council~ to perform the duties in question, derives strong support from the practical construction which has been placed upon
the constitutional limitations of the legislative and judicial
departments of the government from the time of the adoption
of our State constitution. In nearly a11 of the acts, establishing municipal and police courts in this State from its enrly
hiRtory to the present time, will be found proviHions authorizing
the recording officer of such court, whether appointed by the
Governor or by the judge of the court, either uniformly to perform certain duties involving the exercise of judicial attributes,
or occasionally to act in the place of the judge in hearing and
determining criminal cases in certain contingencies specified in
the different acts. While, therefore, we now decide only the
question before us, and while acquiescence for no length of time
can legalize a clear usurpation of authority, it must be conceded
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that a practical interpretation of the organic law, which has heen
accepted as correct for three fourths of a century, is entitled to
respectful consideration, if not great weight, in the decision of
such a question. Cooley's Const. Lim. 81-86.
It is also worthy of remark that, in GuptUl v. Riclwrrhwn, 62
Maine, 257, a warrant signed hy the clerk of the Lewiston court
under the Act of 1872, was brought in question, and the court
says : '' It is true as suggested that the warrant was issued by
the clerk, but it was returnable before the court where the libel
was filed. We therefore hold this a sufficient justification for
the acts done under it."
Exceptions overruled. Judg1nent /01· the State.

CITY OF ROCKLAND

Knox.
Taxes.

vs.

MARY C. FARNSWORTH.

Opinion August 17, 1894.

Assessment.

Void in part. R. S., c. 6, § 91. Rockland City Charter.
Act of 1885, c. 482.
A city tax is invalid when the resolve raising it by the city council has not
been legally passed or approved by the mayor as required by the city charter.
In action of debt to recover State, county and city taxes assessed in solido, it
is no tlefense to the suit for the unpaid part of the State and county taxes,
that the city tax, included in such assessment, is invalid.
See Rockland v. Farnswo1'th, 83 Maine, 228.

ON REPORT.
This was an action of debt to recover State, county and city
taxes assessed against the defendant for the year 1885, as an
inhabitant of the city of Rockland.
The defendant contended that the city tax was never raised
by a vote of the city council ; or if so, that the resolve was
never presented to or approved by the mayor as required by its
charter, being c. 482 of Acts of 1885.
An amended record made hy the recording officer, after he had
ceased to hold office, tends to prove the passage of the resolve
raising the city tux, but it does not appear to have ever been
submitted to the mayor for his approval us required by the city
charter, or to have been approved by him.
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W. H. Fogle1·, city solicitor, for plaintiff.
1lfm·tland and ,lolwson, for defendant.
SITTING: PETERS,
HASKELL,

C. J.,

,JJ.

"TALTON, VmGIN, LrnBEY, FosTEn,

.

HASKELL, ,T.
The defendanfs tax for the year 1885, was
$552. Upon this tax she paid $H2, leaving a balance of $4GO
unpaid for which this suit is brought.
The defendant contends that the city tax i::-; invalid, and we
think it is. Nothing has been culled to our attention Rhowing
the State and county taxes, that are included in the assessment,
to be irregular or invalid; but it is claimed that the $92 paid
more than pays the State and county taxes. This is not so.
The State and county taxes included in the assessment. against
the defendant aggregate more thnn that sum. They amount to
$98.0G. Moreover, the $H2 paid was levied upon real estate,
and was applied by the parties to the payment of that tax,
which included State, county and city taxes. Being so paid in
reduction of the defendant's tax, it leaves a balance of $4f>O now
sued for. Of this sum $80. 70 is State and county tax, and
a]though assessed -in solido with the city tax against the defendant, appears to be a valid tax and may be recoverd in this
action.
Judyuient /01· plaintiff for $80. 70, with interest from
the date of the wri't.
VIRGIN and LIBBEY, JJ., died before the decb,ion of this case.

MARGARET

,T.

York.
Sewers.

GILPATRICK

vs.

CITY OF BIDDEFORD.

Opinion August 17, 1894.

Municipal Officers.

Towns.

A[Jents.

BicldPjorcl City Ordinances.

R. S., c. 16, §§ 2, 8.
It is provided by statute that the "municipal officers of a town may at the
expense of a town constrnct public drains or sewers along or across any
public way therein, and through any lands of persons or corporations when
they deem it necessary for public convenience or health; and they shall be
under their control."
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In exercising this authority, the municipal officers act, not as agents of the
town, but as representatives of the general government. In this respect
they act upon their own responsibility, and are not subject either to the control or the direction of the inhabitants of the town. By-, simply electing
municipal officers for such purposes, and expending money therefor, the
town incurs no town liability for damages caused by the misconduct of such
officers.
In an action of trespass against the city of Biddeford for acts performed by
the street commissioner in the construction of a public sewer at the expense
of the city across the plaintiff's field; Held, that the ordinances of the
city of Biddeford were not designed to usurp the powers vested in the
mayor and aldermen by the general statute, and the street commissioner wa,s
not thereby made the agent of the city in the construction of this sewer.
Nor did the city by any special vote of the city council instruct the commi8sioner to build this sewer or give any directions in regard to the manner of
building it.
The mayor unquestionably had the concurrence and support of the aldermen,
however irregularly expressed, and deemed it proper to place the construction of the sewer under the immediate charge of the street commissioner.
The work may properly be said to have been clone by order of the mayor and
aldermen, acting not as agents of the city, but as public officers in the exercise of a power conferred by general law.

ON REPORT.
This was an action against the city of Biddeford, for breaking
and entering the plaintiff's close and building a drain or sewer.
It has been before the law court once on demurrer, and the
demurrer was overruled, the rescript dated November 7, 1892,
being as foUows : nThe demurrer admits the allegations in the
declaration to be true. It charges the defendant with doing,
by its workmen, servants and agents acts which for aught that
appears therein might have been done in the assertion of some
supposed corporate right, and for the doing of which under the
immediate direction of the city government, the defendant
corporation might properly be held responsible, according to
the doctrine laid down in Gumb. & Oxf. Canal Co. v. Portland,
G2 Maine, 504; Lynde v. Rockland, 66 Maine, 309, 315.
,i But while the acts alleged are prima facie, acts of trespass,
stil1 if upon trial the acts alleged should prove to have been
done by public officers of the city, in the line of their duty for
the public benefit or use, the city in the absence of any directions
to them ·would not be liable.
"The demurrer having heen filed the first term, and overruled,
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the defendant may plead anew in accordance with the provisions
of R. S., c. 82, § 23."
The cuRe appears in the opinion.

B. F. Hmnilton and B. P; Gleaves, for plaintiff.
A sewer or drain is the property of the city. Ohilrl v. Boston, 4 Allen, 41. Built partly, at least, for the private gain and
emolument of the city. City liable for acts of Shaw in same
manner as a private corporation would be. Darling v. Bangor,
68 Maine, 108; Thayer v. Boston, 19 Pick. 516, and cases.
Where the officers or agents of a municipal corporation, under
its uuthority or direction, take possession of private property
without complying with the provisions of its charter or the
statute, the corporation is liable in damages therefor. 2 Dill.
:Ylun. Corp. § 791.
The city paid for the sewer, as is admitted, and thus ratified
the acts of Mr. Shaw as street commissioner. G,·een v. Portland, 32 :Maine, 433 ~ Stetson v. Faxon, 19 Pick. 154; Hill v.
Boston, 122 Mass. 359; Thaye1· v. Boston, 8upra; Bake1· v.
Boston, 12 Pick. 104; Peck v. Ellsworth, 36 Maine, 393;
Woodcock v. Calais, 66 Maine, 234; 2 Dill. Mun. Corp. §§
HG8, 979, and cases.
Duty of constructing a sewer is merely ministerial. City
liable for neglect whereby private property is injured. Hill v.
Boston, supm; Damages: R. S., c. 16, § 3; IIildreth v. Lowell,
11 Gray, 345; Oliver v. Worceste1·, 102 MaRs. 500. Street
commissioner not acting as public officer, but as t1gent of city
under ordinance. Hawks v. Charlemont, 107 Mass. 418. City
took a fee, and not an easement in the land. She1·idan v. Salem,
J 48 Mass. 197, and cases. Bulger v. Eden, 82 Maine, 352, p.
358.
Olws. T. Read, city solicitor, and N. B.

Walker, for

defendant.
Sr.rTING: PETERS, C. J., vVALTON, EMERY, FOSTER, HASKELL,
~;HITEHOuse, JJ.
·WHITEHOUSE, J. This is an action of trespass against the
city of Biddeford for damages resulting from acts alleged to
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have been performed by the city in the process of constructing
The case has heen before
the court on a demurrer to the declaration which was overruled,
and now comes up on report.
It i::-; uncontroverted that, in 1887, the sewer in question,
known as Fall street sewer, was built by the street commissioner
across the plaintiff's field, for the public use and benefit, and
that the city of Biddeford paid for the construction of it. The
subject matter appears to have received the attention of both
branches of the City Council of Biddeford, and to have been
referred to the, '' Committee on Streets, Sewers," &c; for we
find from the records in the case that the mayor and aldermen
and common council, concurred in accepting a report of their
committee, recommending among other things, '' a sewer to drain
the vicinity of Fall street," and also in passing an order authorizing the city treasurer to negotiate a loan of $10,000, ''to be
expended for the completion of Fall and Pool street sewer and
the extension of Alfred street sewer." No other action respecting the construction of this drain appears to have been taken by
the city council.
But the plaintiff cluims that the ordinances of the city make
the street commissioner its agent for the c<mstruction of sewers,
and render the city liable for his acts performed within the
scope of that agency.
Section 2 of c. 9 of the city ordinances provides that,'' it shall
he the duty of each commissioner of streets to superintend the
general state of the streets, . . . . and give notice to the mayor or
city marshal of any obstructions therein: and to superintend the
building and repair of any drain, sewer or reservoir in his district and make contracts for labor and materials for the same."
Section 5 provides that, '' all commissioners of roads and ~treets
shall act and be under the special instruction and supervision of
the committee on roads, streets, sewers and drains, subject
nevertheless to the approval of the city council."
It does not appear, however, that in the prosecution of this
work the street commissioner acted under the, ,i instruction or
supervi::;ion of the committee on streets and sewers." On the
a ::;ewer across the plaintiff's field.
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contrary, it <lorn:-\ appear from the uncontrndictccl testimony of
the street commissioner himse]f that he, •• wa:, aeting under
orders from the mayor and street commissioner:-:; .. ,
Section 2 of chap. 1G of the Revised Statutes proYides that,
''the rnunieipal officer:-:; of n town may at the expen:::e of the town,
construct public drain:, or sewer:-, along or across any public
way therein, and through any lands of persons or corporation:-;.
when they deem it neeessary for public convenience or health;
and they shall he under their control." Section 3, provides that,
"before the land bi so taken, notice shall he given and damages
a:,sessed and paid therefor as is provided for the location of town
ways."
It is not claimed in this case that there was strict comp]ianee
with the statute in regard to notice and the assessment of damages ; but it is alleged in the defendant\; brief statement that the
sewer ,vas laid over the plaintiff's land by virtue of an agreement with and under a license from the plaintiff. Of this,
however, the report discloses no evidence; and the defendant's
contention now is that the street commissioner was not actfog
as agent of the city, nor under its direction ; and whether he was
acting as a public officer under the supervision of the mayor and
aldermen, or without any legal authority from any source, he
did not in any event render the city liable, whatever personal
liability he may have incurred.
The diversified power8 and varied duties of munieipu] corporations in their relation to the citizen au<l the property owner,
as well as the circumstances and conditions under which officials
chosen by them are deemed to act as corporate agents of the
municipa]ity, on the one hand, or on the other as pnb]ic officers
engaged in the discharge of <lutim; imposed hy general ]aw,
have been questions involving such frequent and exhaustive discussion in the recent opinions of this court that no general review
of the subject is now required. By virtue of the statute above
quoted, the authority to lay out and construct public drains and
sewers, as well as the subsequent control over them, i::,; clearly
vested, not in the city or town as a corporation, but in the
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''municipal officers," as representatives of the general government. There is. no statute in this State conferring such authcJrity upon the city or town, or upon any officials as agents of the
city or town. Nor is such authority necessarily incident to the
exercise of its corporate pmvers or the discharge of its corporate
duties. True. the work must be done, '' at the expense of the
town." A proper system of drainage so directly concerns the
public health, that the legislature has deemed it just and right
to equalize the burden of constructing sewers by requiring payment to he made from the municipal treasury. But in exercising the authority conferred upon them by statute, the municipal
officers act not as agents of the town, but as public officers
int.rusted with a large discretion and appointed by lnw to exercise absolute control over the subject matter. Lenwn v. Newton, 134 Mass. 47G; Brimm,e1· v. Boston, 102 Mass. 19; Child
v. Boston, 4 Allen, 41. In this respect, ''they act upon their
own responsibility and are not subject either to the control or
the direction of the inhabitants of the town." Bul,qer v. Eden,
82 Maine, 352. By simply electing municipal officers for such
purposes, and appropriating n,nd expending money therefor, the
town incurs no liability for damages caused by the misconduct
of such officers. It has only performed its functions as a public agency of the state in obedience to general law. Goddard
v. Harpswell, 84 Maine, 499. In this State the doctrine is now
clearly e::,tablished by the decisions of this court, that, '' when a
public officer in the line of his duty does a public work within
a town for the public benefit or use, the town in the absence of
any directions to him is not liable for his misconduct in such
work even though it appointed him, and is obliged to pay the
cost of the work." Snwll v. Danville, 51 Maine, 3,59; Bul,qe1·
v. Eden, and Goddcn·d v. l-Iarpswell, supra; IIennessey v. New
Bedfm·d, 153 Mass. 260.
The ordinance of the city of Biddeford making it the duty of
the street commissioner to superintend the building and repair
of sewers and make contracts therefor, and also placing that
officer under the, "supervision of the committee on streets and
sewers," obviously was not designed as an attempt to usurp the
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powers vested in the mayor and aldermen by the general
statute. It was, doubtless, primari]y intended to apply to the
construction of sewers in the public streets, for the safe condition of which the city ·was responsible. Its peculiar terms
were probably the result of a mi:;apprehension in regard to the
law. So for as it would have the effect to take away the authority and discretion of the municipal officers respecting the
building of sewers wholly outside the limits of the street, the
ordinance, being unauthorized either by the city charter or by
the general law, is manifestly void. Furthermore, as already
noticed, it appears that the street commissioner did not act
under the, '' supervision of the committee of the city council on
streets and sewers," but, ''under orders from the mayor." He
was not thereby made the agent of the city.
Nor did the city by any special vote of its council ever
instruct the commissioner to build this sewer or give any
direction in regard to the manner of building it. The engineer
who made the survey and plan for it was employed by the
street commissioner, and so far as appears acted solely under
his directions. The concurrent action of the city council in
referring the matter to a committee and recommending the
corn,trnction of this drain, may further indicate a fai]ure to
distinguish between the, "municipal officers,'' and the city
council, or a miscon_ception of the duties of the two branches.
But it was not a vote to build the sewer, nor an instruction to
any agent of the city to build it. It was rather an approval of
a general proposition for the completion of several sewers, and
it was naturally incident to their joint action in appropriating
and raising a large sum of money to be expended on the work,
as required by the general law. It was not an assumption of
any power or responsibility other than that contemplated by
the statute. In any event, the city would not be responsible
for damages resulting from work done under the SUf)posed
authority of a vote that was illegal and void. Lemon v.
Newton, supra.
It may fairly be inferred from the evidence, viewed in the
light of the situation and circumstances, that the municipal
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officers of Biddeford undertook in good faith to discharge an
important duty imposed by law, for the public use and benefit.
There may have been some confusion in their minds respecting
the precise nature and limitations of their authority, but they
clearly intended to proceed in the ordinary way. The mayor
unquestionably had the concurrence and support of the aldermen, however irregularly expressed, and deemed it proper to
place the construction of the sewer under the immediate charge
of the street commissioner. Under these circumstances the
work may properly be said to have been done by the order of
the, ''municipal officers," acting not as agents of the city, hut as
public officers in the exercise of power conferred by general law.
The city is not liable for any error of judgment, or misconduct
on their part, or on the part of the street commissioner.
Plaintiff nonsuit.

JoHN

A.

SAWYER

Androscoggin.
Chattel Mortgage.

vs.

DANIEL

F.

LONG.

Opinion August 17, 1894.

After-Acquired Property. Trade Fixtures.
R. S., c. 111, § 5.
A chattel mortgage does not pass the legal title in after-acquired property to
the mortgagee without some new act sufficient to accomplish the purpose,
like n, delivery to and retention of the same by the mortgagee or a co11firmatory writing properly recorded and the like. Things that have a potential
existence are an exception to the rule. Equity, however, creates a lien upon
the res when produced or acquired, leaving the legal title still in the mortgagor, who, by some act, may ratify the grant as by delivery of the property,
when the legal title becomes complete in the mortgagee; and without such
confirmatory act, equity will sometimes enforce the mortgage, when the
balancing of equities requires it.
If a mortgage of chattels stipulates that the mortgaged property may be put on
sale by the mortgagor, who is required to keep the security good by applying the proceeds of sale to the purchase of new articles of like kind to those
sold, the chattels so purchased become substituted for those sold at the
instance and under authority of the mortgagee, so that the legal titlE. to them
may be said to pass to him as effectually as if he had himself made the sale
by assent of the mortgagor and with his own hand, replenished the res. The
mortgagor by doing so simply executes a power, performs a trust created
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by the mortgage, and thereby neither depletes the security nor defrauds his
other creditors.
The doctrine of equitable estoppel, upon which chattel mortgages have been
held to cover after-acquired property mentioned in the mortgage, stops wit.h
the mortgagor and his assignee in insolvency or bankruptcy, and does not
apply to attaching creditors or bona fide purchasers.
A mortgage was given to secure $275, on the debtor's stock and fixtures then
in his store; and he covenanted to keep said stock and fixtures up to a
value of not less than $500. The mortgage also provided that the mortgagor
might, in the usual course of trade, sell said stock, but not the fixtures, and
with the proceeds of said sale replace said stock with other stock of like
kind, which new stock should be subject to the mortgage. The mort~age
was recorded and possession retained by the mortgagor. Held, that the
defendant being a bona fide purchaser, and no estoppel arising as to him,
the plaintiff mortgagee may recover so much of the stock replevied as he has
shown was in existence at the date of the mortgage and that purchased with
the proceeds of articles sold and substituted therefor, and no more.
The term fixtures may include chattels permanent in character, as not being
the object of sale, of trade or manufacture, but subjects to facilitate those
purposes, and aid in the convenience of business.
Held, that those fixtures only that were in the store, when the mortgage was
made, passed by it.
The mortgagor had bargained for and received a soda fountain under a writing elated at Boston, Mass., that was in effect a conditional sale. Helc"i,
that, if it was a Massachusetts contract, it is subject to redemption under
the laws of that State. Also, if it was a Maine contract, that as notes were
given for the price of it, the agreement not being made and signed as part
ofthe notes, it is void altogether under R. S., c. 111, § 5.
Allen v. Goodnow, 71 Maine, 424, approved.

ON

REPORT.

This was an action of replevin of stock and fixtures. Both
parties claimed under conveyances from Philip F. Morrison.
The plaintiff obtained his mortgage July 1, 1889, and the
defendant became a purchaser from Morrison's assignee, May
5, 1891. The mortgage was foreclosed March 9, 1891; sixty
days redemption expired May 8, 1891. Date of writ ,June
3, 1891.
Other facts are stated in the opinion.

Tascus Atwood, for plaintiff.
Savage ancl Oakes, for defendant.
S1TrING: PETERS,
HASKELL,

J,J.

C. J.,

WALTON,

VnwIN,

LIBBEY, FosTER,

•
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HASKELL, J.
Replevin. The plaintiff claims a::, mortgagee,
and the defendant as purchaser from the assignee for the benefit
of creditors of the mortgagor. The case must he decided at
law, not in equity. The mortgage was given to secure $27 5
on.'' my stock and fixtures in the store now occupied by me,"
8:,c. . . '' and I covenant to keep said stock and fixtures up to a
value not less than $;>00. It is agreed that [the mortgagor]
may, in the usual course of trade, sell said stock, but not the
fixtures, and with the proceeds of said sale replace said stock
with other stock of like kind, which nmv stock shall he subject
to this mortgage." The mortgage ,v:u; recorded. Possession
· was not taken by the mortgagee, hut retained by the mortgagor
and \Vent to his a8si.gnec, \vho transferred the same to the
defendant as purchaser of the assignee's interest in the property.
I. As to the stock. In this State it has uniformly been
held that a chattel mortgage does not pass the legal title of
after-acquired property to the mortgagee, without some new act
sufficient to accompli::,h the purpm,e, like a delivery to and
retention of the same by the mortgagee, or a confirmatory
writing properly recorded and the 1ike. Chijjith v. Doi1.qlas8,
73 Maine, 532 ; Pmtt v. Chase, 40 Maine, 2G9 ; Mo1'1'ill v.
Noyes, 5G Maine, 458; Haml/n v. Jermrd, 72 Maine, 77.
The reason is, that, as the after-acquired property is not in
existence to be conveyed by the mortgage, title to it cannot be
transferred in advance, for, "a man cannot grant or charge that
which he hath not.'' Things that have a potential existence are
an exception to the rule. 1W01rill v. Noye.~, supm, and cases
cited. Equity, however, creates, i, a lien upon the res \vhen
produced or acquired, leaving the legal title still in the grantor,
who may by some act rnti~y the grant, as 1~ delivery of the
property, and then the legal title is complete in the vendee."
Edwards v. Peterson, 80 Maine, 372; Evennan v. Robb, 52
Miss. G53. And without such confirmatory act equity will
sometimes enforce the mortgage, when the balancing of equities
shows that it should be done. Mitchell v. Wi1udow, 2 Story;
630; Holroyd v. Marshall, 10 ILL. 223.
If a mortgage of chatteb stipulates that the mortgaged
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property may he put. on sale hy the mortgagor, who is required
to keep the security good hy applying the proceeds to the
purchase of new articles of like kind to those sold, the chattels
so purchased become substituted for those sold at the instance
and under authority from the mortgagee, so that the legal title
to them may be said to pass to him ns effectually as if he had
himself made the sale, hy assent of the mortgagor, and with his
own hand replenished the 1·es. The mortgagor hy doing so
simply executes :t power, performs a trust created by the mortgage, and thereby neither depletes the security nor defrauds his
other creditors. Abbott v. Goodwin, 20 Maine, 408.
Allen v. Goodnow, 71 Maine, 424. was decided upon this
ground, although the controversy was between the parties to
the mortgage, and the dictum of the court limits the doctrine
to them. But if' the doctrine be sound, and we think it it-,, it
cannot logically be so limited, for when the title has passed to
the mortgagee it become:, paramount to any claim under the
mortgagor, either of attaching creditor or purchaser. Having
no legal title he can neither impart nor convey one. Gos.~ v.
Oo.-{jin, G6 Maine, 432.
The doctrine of equitable estoppel, upon which these cases
have usually been decided, does not go beyond the mortgagor
and his assignee in insolvency or bankruptcy; but as to these
parties remains in full vigor to preclude them from disputing
that the newly-acquired property was not purchased and paid
for with the proceeds of sales insteau of on credit or otherwise.
Deerinq v. Cobb, 74 Maine, 332; Williamson v . ..LVealey, 81
Maine, 447.
The defend.mt being a bona ficle purchaser, and no estoppel
arising as to him, the plnintiff may recover so much of the stock
replevied as he h::s shown a title to under the doctrines of this
opinion, viz., that in existence at the date of mortgage and that
rnbstituted for articles sold by purchase from the proreeds of
sales, and no more.
II. As to the fixtures. Thrn~e articles only that were in
the store when the mortgage was made passed by it. The word
fixtures, in the sense used by the parties, means chattels of a
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permanent nature in contradistinction from those kept for sale,
such as were incident to the con..venient use of the store. As said
by Lord Mansfield, '' accessaries necessary for the enjoyment of
the principal." 1 H. Bl. 260. In other words, chattels known
as, "fixtures of trade," when placed for use, partake of the
realty, because used with it. They may be attached to it or
placed upon it. If removed by the tenant during his term, they
remain chattels; but if left, belong with the freehold as permanently fixed to it. Chattels of this sort, while in use, in position, have always heen spoken of as '' fixtures." Some were
removable, others were not. '' The right between landlord and
tenant does not altogether depend upon this principle, that the
articles continue in the state of chattels; many of these articles,
though originally goods and chattels, yet when affixed by a
tenant to the freehold, cea:;e to be goods and chattels by becoming part of the freehold; and though it is in his power to reduce
them to the state of goods and chattels again by severing them during hit- term, yet until they are severed they are part of the freehold." Lee v. Risdon, 7 Taunt. UH. Lord Holt speaks of
t, vats set up in relation to trade ;" Poole'8 case, l
Salk. 368 ;
and Lord Kenyon, "of erections for the benefit of trade or manufacture."
Dean v. Allaley, 3 Esp. 11. These dech;ions
recognize a class of chattels known as ''trade fixtures." They
are what Lord Hardwicke callr:, mixed cases, "between enjoying the profitr:, of land and carrying on a species of trade." Lawton v. Lawton, 3 Atk. 13.
Strictly, the word fixture relates to a freehold. It refers to a
chattel transformed into land by as8imilation. Commonly it
refers to a chattel used with land, that may be or become a part
of the freehold or not as condition8 may require. Sometimes it
is used to indicate articles of furnishing or furniture necessary
or convenient for the carrying on of busine8s, trade or manufacture, in contrast and to distinguish them from merchandise dealt
in or goods manufactured. These uses have naturally enough
grown from the expression, '' fixtures of trade or manufacture,"
that came into use to distinguish erections of that description
VOL. LXXXVI. 34
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that might be removed by the tenant of land during his term
and not becom.e irretrievably fi.xed to the freehold; as Lord
Kenyon Raid: ~~ The law will make the most favorable construction for the tenant where he has made necessary and useful
erections for the benetit of hi:-3 trade or manufacture, and which
enable him to carry it on with more advantage." Dean v.
Allaley, .supm.
It is easy to see, therefore, how the meaning of the word ~1 fixtures" has come to include chattel8 permanent in character, as
not being the objects of sale, of trade or manufa.uture, but subjects
to facilitate those purposes, and aid in the convenience of business. The meaning of the word must be considered in relation
to the subject matter referred to by the parties using it. vVhen
used in the sale of chattels it would naturally apply to chattels.
·when in relation to land or a freehold, it would naturally .apply
to those things that were or were to be or become a part of the
freehold.
In the case at bar, the mortgagor wished to secure a debt upon
the goods and chattels in his store. He conveyed them as
"stock and fixtures," manifestly meaning to include goods on
sale and the shop appliances used in the business. He had some
meaning for the word ~~fixtures." He could not have meant
:utides that had become fixed to the building, that he co.uld not
remove. He must have meant articles that he could remove,
and we know of no other rule by which to determine this case
than to consider the meaning intended by the parties to the
mortgage. The authorities are so numerous and conflicting tlrnt
it would be useless to try and extract from them any hard and
fast rule that· shall govern all cases. It must he noticed that
the issue here is not between an owner of land and the tenant,
or between parties that hold that relation. It is between vendor
and vendee of chattels; and the question is, what chattels, if
any, were sold. Like all contracts, that intention of the parties
must govern that is permissible from the language expressed in
the document of sale. Chattels that had become fixed and a
part of the freehold were sold as chattels by the tenant wh~
affixed them, as against his assignee in bankruptcy, although the
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owner of the freehold might well have held them as a part of the
realty. Re McKay, 1 Lowell, 56G.
III. The mortgagor had bargained for and received a soda
fountain under a writing dated Boston, Mass., that in effect was
a conditional sale. If a Massachusetts contract, it was subject
to redemption under the laws of that state. Gross v. J01·dan,.
83 Maine, 380. If a Maine contract, not having been made and,
signed as a part of the notes given for the price, it is void alto-gether. R. S., c. 111, § 5. Holt v. I1nowlton, ante, p. 456 ..
The writing of sale had been assigned to the defendant, and the
amount due thereunder was tendered him by the plaintiff before
action brought. The tender was paid into court with the entry
of the writ and became payment. The defendant could have·
taken it at any time, and can still take it. It is his money and
has paid his claim upon the soda fountain from the vendor·
of it.
Judgment for plaintiff for one dollar damages with costs anru
for eight bottles of tamarinds and for all the fixtures replevied,
except one ice chest, one easy chair, and one circular wooden
stand.
Judgment for defendant for the ice chest, easy chair, and
wooden stand and for all the stock replevied, except the tamarinds, with costs.
It is impracticable to assess damages for defendant. As to,
costs see McLarren v. Tlwmpson, 40 Maine, 284.

Mandate accordingly,.
VIRGIN

and LIBBEY, JJ., died before the decision of this case·.

STATE

vs.

Androscoggin.

ULRIC CHARTRAND.

Opinion August 17, 1894.

Intox. Liquors. Search ancl Seizure. Warrant. Pleading. Surplusage.
It is no ground for arrest of judgment that a warrant for search and seizure
contains a command to the officer to search the person, when no such corresponding allegation is contained in the complaint.
It may be regarded as surplusage, there being sufficient without it to constitute
a record complete in itself, and upon which to found a verdict and judgment.
0N EXCEPTIONS.

548

[86

STATE V. CHARTRAND.

The defendant having been convicted on a search and seizure
process filed the following motion in arrest of judgment:
'' And now after trial and verdict of guilty and before judgment, the said Ulric Chartrand comes, etc., and says that
judgment ought not to be rendered against him, because he
:;ays that said complaint and the warrant annexed thereto, and
the matters therein alleged, in the manner and form in which
they are therein stated, are not sufficient in law for any judgment to be rendered thereon, and the said complainant and
warrant is had in the fo1lowing particulars :
"The said complaint was made and sworn to by the complainant, F. L. Odlin, before the clerk of the Lewiston Municipal
Court, and the said warrant was signed and issued by said clerk.
The said process of complaint and ·warrant was therefore illegal;
unconstitutional and void.
"Said warrant contains a command to the officer executing it
to search the person of the defendant, Ulric Chartrand, if he
shall have reason to believe that said defendant has the intoxicating liquors mentioned in said complaint concealed about hi.s
person; and there being no corresponding allegation in the said
complaint, or prayer for process to search the person of the
defendant, Ulric Chartrand, said warrant was illegal, unconstitutional and void.
"All acts of the legislature purporting to grant power to the
said clerk of the Lewiston Municipal Court to hear all complaints and to sign and issue all warrants in criminal cases are
ultra vfre8 and unconstitutional and void.
",vherefore, he prays that judgment on said verdict may be
arrested, and that he may be hence dismissed and discharged."
The motion was overruled and the defendant excepted.

Fmnlc L. Noble, for defendant.
Henry W. Oake8, County Attorney, for State.
SrrTING: PETERS, C. J.,
HASKELL, WHITEHOUSE, JJ.

WALTON,

EMERY,

FosTER,

FOSTER, J. Search and seizure process. After verdict a
motion in arrest of judgment was filed, which was overruled,
and to this ruling the defendant excepts.
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The ground of arrest which is relied on is, that the warrant
contains a command to the officer not 8et out in the complaint;
The complaint and warrant specifically designate the premises
to be searched. The warrant, however, contains the further
command to the officer to search the defendant if he has reason
to believe that he has concealed said liquors about his person,
and if they are found upon him to arrest him. There itl no
corresponding allegation in the complaint or prayer for process
to search the person of the defendant.
A motion in arrest of judgment reaches only such errors as
appear upon the face of the record. 8tate v. Oarve1·, 49 Maine,
588; State v. Murphy, 72. Maine, 433.
Nothing appears from the record that the command complainell of has ever been acted on. No such claim is set up.
There was a valid complaint and corresponding warrant aside
from the alleged objectionable mutter.
Eliminating from the warrnnt so much as refers to the search
of the person, and the process is sufficient. The objection
urged is, not that the record contains too little, hut too much.
Not that it empowered the officer with no authority, but with
more than he could properly execute. Assuming that to be
true, we are of opinion that it may he regarded as surplusage, and
enough remains with that stricken out to constitute a record
complete in itself and sufficient upon which to found a verdict
and judgment.
It is somewhat analogous in principle to the case of an indictment containing sew~ral counts, one or more of which is bad,
and a general verdict of guilty is rendered upon the whole.
The current of authority in this country is that judg-ment and
sentence will be sustained upon such counts as are valid, and a
motion in arrest will not be sustained; the judgment and
sentence being considered as given in accordance with the
offense properly laid and proved. State v. Bm·ke, 38 Maine,
574; Jenninys v. Oornmonwealth, 17 Pick. 80, 83.
It is unnecessary to consider the other objections as to the
right of the clerk to hear the complaint and issue the warrant,.
as those have been passed upon by the eourt in another case-..
State v. LeOlafr, ante, p. 522.
Exceptions overruled.
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SARAH F. MILLER, in equity,
v.;;.

GEORGE B. KENNISTON, ~fudge in Insolvency.
Lincoln.

Opinion August 17, 1894.

Insolvency. Dissolution of Attachment. Equity.
An attaching creditor will not be allowed to maintain a bill in equity to defeat
proceedings in insolvency, properly begun, within four months of the
attachment of the debtor's property, when the purpose will defeat an equitable division of an insolvent's estate.

ON REPORT.
The case appears in the opinion.

0. E'. and A. 8. LittlPjield, for plaintiff.
Geo,·ge B. Sawyer, for defendant.
SIT.TING: PETERS, C. J.'
WHITEHOUSE, JJ.

w ALTON' EMERY, FOSTER, HASKELL,

EMERY, ,J. The plaintiff, in an action at law, in Lincoln
county, against the Waldoboro' Packing Company claims to have
effectually attached the property of the defendant company.
This company was indebted to her and to the Medornak National
Bank an<l others. Pending the action at law, and within four
months after the attachment, a petition in the usual form purporting to be by the Medomak National Bank as creditor and
signed by its president was filed in the Court of Insolvency, for
Lincoln county, praying the court to adjudge the Waldoboro'
Packing Company insolvent. The plaintiff, thereupon, moved
in the same court for the dismissal of the petition upon the
ground that it was never authorized nor ratified by the Medomak
National Bank, in whose name it purported to be made. The
Court of Insolvency overrnled her motion to dismiss, and proceeded upon the petition to issue the usual warrant, and call
the fir$t meeting of creditors. The plaintiff, thereupon, brought
this bill in equity against the judge of the Court of Insolvency
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to compel him to dismiss the petition and discontinue all
proceedings under it.
Her argument is, that ehe has a valid attachment ·which will
be dissolved by the insolvency proceedings, if they are allowed
to go on ; that these proceedings were never properly begun,
and should be di::-imissed for the reason that the party purporting
to be the petitioning creditor never authorized nor ratified the
petition; that she has no remedy by appeal, none being authorized by statute in such cases; that she has no remedy at law,
and that, therefore, she is entitled to the interposition of the
court in equity to save her attachment.
The plaintiff's plain purpose is to obtain not un equality with.
hut an advantage over, the other creditors of the insolvent company. Such a purpose is abhorrent to the very nature of equity,
which was born of the principle of equality. According to Sir
Henry Maine ( Anc. Law. 55, 56), the primal meaning of the
term equitas, in the Roman law, was either the idea of equal,
proportionate distribution, or the idea of levelling in the sense
of removing inequalities. The term equity in Englbih and
American law is derived from the Roman equitas, and in the
long history of equity jurisprudence, from the Roman Prretors
to this day, its original meaning has never been obscured. The
maxim, equality is equity,'' has long been familiar as a potent
principle, and has lost none of its force.
Equity jurisdiction is often and repeatedly exercised to secure
equality, but is never exercised to produce or even protect, an
inequality among creditors. This court ,vas granted this jurisdiction in cases of insolvency to facilitate the proportionate
distribution of the insolvent's assets, not to prevent it.
The plaintiff's vantage ground, if such she occupy, was won
with weapons drawn from the armory of the strict law. For its
defense she must Tely upon those same weapons. Equity's
armory is not open to her.
Bill dismissed with costs.
ii
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THOMAS WELCH,

( Matthew O'Donnell, Administrator,)
vs.
MAINE CENTRAL RAILROAD COMPANY.

Cumberland.

Announced Law Term,

°"restern

District.

Opinion August 17, 1894.
Railroad. Negligence. llfaster and 8eri,ant.
One who has an interest in the work to be performed either as consignee or
servant of a consignee, or in any other capacity, and for his own convenience, or to facilitate or expedite his own work, assists the servants of
another, at their request or with their consent, is not thereby d,epri ved of
his right to be protected against the carelessness of the other's servants.
The court distinguishes between such a case and that of one who has no interest
in the work to be performed, a mere by-stander, who voluntarily assists the
servants of another, either with or without the latter's request, doing so at
his own risk.
In the latter case the master is not responsible, in the former he will be.
The court apply this principle of liability of the master for injuries thus su~tained by the plaintiff, where it appeared that the defendant corporation,
while engaged in transporting earth by a gravel train for its own use, undertook to deliver earth from cars in the same train for the use ofa third party;
the crew in charge of the gravel train having requested the men employed
by such third party to assist in dumping the earth out of the cars, and while
so engaged one of the latter's crew was injured by a defective car that was
improperly loaded. PETEHS, C. J., Lrnm~Y, and HASKIU,L, JJ., dissenting.
Held, that the crew in charge of the gravel train had authority to make
such request and give such consent as would authorize the servants of the
consignee to remove, or assist in the removal of earth, from the cars.
PETERS, C. J., LrnBI~Y, and HASKELL, JJ., dissenting.
The following instructions to the jury were sustained: One who voluntarily
assists the servants of another cannot recover from the master for an injury
caused by the negligence or misconduct of such servant; that one cannot
by his officious conduct impose upon the master a greater duty than that
which he owes to his own hired servants; that care must be -taken, however,
to distinguish a mere volunteer from one who assists the servant of another,
at their request, for the purpose of expediting his own business or that of
his master; for, in such a case, he will not stand in the relation of a fellowservant to them, and, if injured by their negligence, their master will be
responsible; that if the plaintiff (Thomas Welch), consented to assist in
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dumping the cars, at the request of the railroad crew in charge of the train,
to expedite or facilitate the work which he was engaged in performing, . . .
he could not. be regarded as such an intermeddler or volunteer as to preclude
him from a recovery on that ground, provided the alleged negligence and
injury were made out in other respects; nor could he be regarded as a
fellow-servant with the employees of' the railroad, so as to predude him
from a recovery on that ground. PI~TERS, C. J., Lrnm~Y, and HAsirnLI., JJ.,
dissenting.
Upon a motion to set aside a verdict for excessive damages, Held, that if
under our statute no more than $5000, is recoverable for the negligent
killin_g ofa skilled workman, capable of earning a large income, when his death
is immediate, a verdict of' $8000, for the death of an unskilled workman,
c;1pable of earning only a small income, must be regarded as dearly excessive, though, as in this case, he survived his injuries some six or seven months.

0N MOTION AND EXCEPTIOXS.
This was an action on the case brought hy Thomas Welch,
and after his death prosecuted by his administrator, to recover
damages for injuries received by said vVelch, through the negligence of the defendant in using ancl improperly loading a
defective dump car, which said "\Y elch, at the request and by
permission of the defendant, it was alleged, attempted to dump,
and was injured while so doing.
The case wns tried before a jury at the April term of this
court, in Cumberland county, 1890, at which a verdict for $8000
was rendered for the plaintiff.
·
The plaintiff's testimony, taken on deposition, and that of his
witnesses tended to show the following: On December 22, 1888,
the plaintiff, twenty-three year::, of age, was in the employ of
Thomas Shaunahan, who was engaged upon a job for H. N .
•Jose, in tilling up and grading a piece of .Jose's land, on the
westerly side of the track of the defendant's railroad, near the
point where the same ,vas crossed hy Congress street in Portland. Prior to this time, the grade of the Maine Central
railroad and of Congress st'reet had heen raised a little more
than four feet, leaving the adjacent land owned by Mr. Jose
that depth below the top of the street and track. Mr. Jose,
who was a director of the Maine Central Railroad, made no
clajrn for damages, as against the railroad, but the defendant,
through Mr. Allen, its civil engineer, made an arrangement
with Mr. ,Jose, by which the defendnnt furnished him dirt with
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whieh to fill his land to a grade corresponding to that of the
street and track. This dirt ,vas loaded by the defendant's servants upon dump cars, owned and 1w11rnged by the defendant, at
a place not far from the Union Stution, and known aB the
"Ogdensburg" cut. The method of operation was to make up
a train of ten or twelve dump cars, whieh were loaded at the
cut by means of a steam shoYel, also owned and operated by the
defernlant. The earth loaded upon tlw cars was composed in part of
clay and was wet and slimy, and was conve_yed from the pit or
hunk to the car by means of a steam shovel consisting of a scoop
hanging from a swinging crane, which deposited its load upon
the center or side of the car, as desired.
The day was very cold and freezing, so much so that wherever
the earth was exposed it froze in lumps. The loaded cars were
hauled to the Congress street-crossing by the defondant, where
two or three of them were left for Mr. Jo1:-e's men, and the
remainder continued on to different points between the Congress
street-crossing and the bridge over Portland street ; the defendant being engaged in filling the land and grading its tr:tcks
between those points. The loading of the cars was at a point
beyond the observation of the plaintiff, and was under the direction and control of the defendant railroad. There were about
four trains each day which left can~ containing dirt intended for
the use of Mr. ,Jose, and these cars were stopped as required,
by Timothy McGillicudy, Mr. Shannah:m's fol'e:man, by holding
up the number of fingers representing the number of cars he
needed to he set off. The cars ,vere unloaded, and it required
two hours and sometimes two and a half hours to haul away
and level off the dirt which they brought. The dirt was shoveled into dump carts, from where it was left by the cars, and
hauled a short distance from the track, and dumped on to Mr.
Jose's land and levelled otf by Shannahan's men. The dirt
was conveyed on what is known ns rocker dump cars, provided
with strong sides, hinged at the top, and fastened by means of
automatic catches at the bottom, which were released in the act
of dumping, allowing the side of the car to he swung outward,
and its contents to be dumped on the ground. This was done,
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as is customary, by a part of the men engaged in the operation_
pressing down on one side of the car, while as many of the
remainder as could work to advantage, lifted up the opposite
side, by putting their shoulders under the sill of the car for that
purpose.
On the first day of grading, the servants of the defendant
connected ·with the train under the charge of Mr. Dolan,
dumped the cars left for Mr. lose. The business of dumping
and what number of men should engage in it, was under the
direction of Dolan, the conductor of the train, and a man by
the name of Parent; and moreover, although the whole work
was under the direction of Mr. Allen, the defendants civil
engineer, who went out each day to see how the work of
dumping and cutting was getting on, in some instances, Mr.
Dolan was authorized to hire men, when his crew was insufficient, as he thought, to do the work~ and this authority was
during the time that this work was going on.
The conductor, Dolan, requested Shannahan's men to assist
in dumping the cars loaded with dirt for their use, the first day
Shannahan's men began work there. After the first day, Shannnhan's men, of whom the plaintiff was one, did all the dumping
at the Congress street-crossing ; the crew connected with the
cars, with the exception of Dolan, going on towards the Portland street bridge with the remaining cars to be dumped there,
leaving the necessity upon Shannahan's men of unloading the
cnrs left at the crossing for Jose, in order to get the dirt necessary for their use.
These facts ·were known not only to Dolan hut to Allen, the
chief engineer of the defendant, who testified that he visited the
work at Congress street every day to see how the dumping and
cutting was getting on, and that in this case the work was so
near the office that he took the immediate charge of it himself,
and had the entire charge of the work. Under these circumstances, on the morning of December 21, 1888, the plaintiff,
under his employment ·with Shannahan, commenced work in
dumping cars, shoveling the dirt into dump carts, and dumping
it on Jose's land, and leveling off the same in the process of
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grading Jose's land. The ·work continued in the usual way
until about half-past eleven Saturday, December 22, 1888, at
which time a side board on one of the <lump cars, provided and
used by the defendant, was broken off in the process of dumping, by a lump of frozen dirt, and was removed by some of
Shannahan's men, other than the plaintiff, by the request of
Dolan, and was set up against the tool house near the track.
Dolan was present at the time, as he was all of the time before
the accident. The side of the car, from \vhich the side-hoard
was gone, was towards the same side of the track that the dirt
wns dumped on, but this was the opposite side of the car
and track, and of the approaching train, from that on which the
plaintiff stood when the car returned, and when the dumping
at which he was hurt, took place. After the side-hoard was
broken off the car, it was run back on the track towards the
Union station, and the plaintiff had no knowledge to lead him
to think that the defendant would continue to use the car in
its disabled condition. or that it would not be switched off on
the side track: to go to the repair shop beyond the station, and
out of the sight of the plaintiff. The jury viewed the car, and
the track running to the 11 Ogdensburg" cut.
The accident to the side-board was at half-past eleven in the
morning, and at twelve o'clock the men went to dinner and
returned to their ,vork at one o'clock. It took: about two and
one-half hours to take a way and distribute the dirt left by the
dump cars, so that a little after three o'clock, the train having
been reloaded at the cut, returned and left three cars at the
Congress street-crossing for Mr. Jose and his men. One of the
cars was tq.e one which had no side-board on the side of the car
towards the 11 Creamery," which stood on Jose's land. Owing
to this defect, the men in charge of the steam shovel bad loaded
the cur with the dirt, so that the dirt was heaped up against the
side board which was in place, and had fallen off of the side 011
which there was no side-board, leaving only a thin layer of dirt
011 that edge of the car, which bad been permitted to so remain
by the defendant's servants. This caused the,car to tip a little
towards the loaded side, as far as the links would allow it,
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some two and a half inches; and the fact that one of the cars
tipped down a little was noticed by the plaintiff as the train
approached, but standing on the same side of the car and train
as that upon which the side-board was in place, being unable
to look over the car, haYing no reason to suppose the defendant
would continue to use an improper and unsafe car, he did not
know the cause of the tipping, which the uneveness of the track
would sufficiently account for; an<l he testified positively that
he did not know from which car the side-hoard was missing, or
that the defective car was left for him to assist in dumping at
the Congress street-crossing. In shovelling into the dump
carts, his back would be towards the train both _going and
returning, and, when the business was over, going to the
opposite side of the track, and not being warned us to the
dangerous condition of the approaching car, he only gave it
such casual attention as would he natural under like circumstances. Dolan accompaniecl the train on each trip to and from
the cut, as conductor, and Allen says that it was not only
Dolan's duty in case the car was not fit to haul, to set it otf and
report it, but that if it was improperly loaded it would be
Dolan's duty, to look after it and have it corrected. The
plaintiff says, '' the time before that when the train came we
broke the door that time, anl after it came back again I didn't
notice it was that car, for I was on the opposite side. I didn't
know of any other break. The side-hoard of these cars, and
the door I have spoken of as being broken off is the same
thing."
After the train moved on, the plaintiff with others tried to
dump this car. The day was cold and freezing, ~nd the dirt
coming down to the edge of the car from which the side-board was
missing, was so thin on that side that it was frozen, for when
the car was tipped up to dump the load, the dirt stuck and did
not slide out from the rar. After trying it once, the men
dumped the other two cars, and then undertook to dump the
defective car. The plaintiff not noticing which car it was that
was defective, and not being able from his position to see that
the side-board was gone, or that it was loaded unevenly on the
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side next to him, put his shoulder under the sill or edge of the
car, about midway of the car, and with the other men of the
crew, undertook to lift the side of the car that was loaded.
They succeeded in getting it up to its usual position, hut could
not hold it there, owing to the heavy weight on the side of the
car on which the plaintiff was lifting. Without any warning,
it suddenly came back, caught the plaintiff by the shoulder, and
the impetus and weight tipped the whole dump car down, lifting
the opposite wheels from the track, so that the whole mass fell
upon and crushed the plaintiff to the ground, pinning him
there. breaking the bones of his leg so that they protruded
through the flesh, and breaking his hack about half way between
his hip and the point of his shoulder-blade.
The defendant contended: (1,) That it was not in fault.
( 2,) That under all the circumstances in the case, the plaintiff
was a mere volunteer~ and as such took all the risk attendant
upon his uncalled-for interference with the business of the
defendant, and therefore could not recover. (3,) That the
plaintiff ,vas not in the exercise of due care.
The defendant seasonably excepted to the following among
other instructions given the jury:
~~ A person who voluntarily assists the servant of another, in a
particular emergency, cannot recover from the master for an
injury caused by the negligence or misconduct of such servant.
He cannot by his officious conduct impose a greater duty on the master than that which the master owes to his hired servants; and it is
immaterial whether the injury occurred while assisting the servant gratuitously, or at the request of the latter. Care must be
taken, however, to distinguish the catle of a mere volunteer from
that of one assisting the servants of another, at their request, for
the purpose of expediting his own business or that of his master.
In such case he will not stand in the relation of fellow-servant
to them, and if he is injured by their negligence, their master
will be responsible.
'~For I understand the leariwd counsel for the defendant to
repudiate that distinction, and to claim that the law is otherwise. But I instruct you that such is the law; that if Mr.
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vVelch, although he was employed in the work that was being
carried on for Mr. Jose, and was not in any sense of the word
an employee of the railroad company, and although requested to
assist in dumping thm;e cars by those in charge of the train,
who, by a rule of the company, had no right to hire or employ
men,- still, if he and the crew then at work for Mr. Jose
volunteered, with the corn,ent or at the request of the crew
employed by the railroad company, to as~ist in dumping those
cars, he was not an intermeddler or a volunteer. I want you
and the counsel to understand distinctly what I mean. vVhen
freight is to be delivered by a railroad, they have their own
employees, of course, to deliver it; and whether it shull be
delivered on the platform, or in the car, or at the warehouse, or
at some distance from the platform, may be a matter of mutual
arrangement between the carrier and the receiver of the freight.
And this earth, if it ·was being transported for ,Jose'R benefit,
was freight; and whether it should be delivered on the ground
at the side of the railroad, or whether the men at work for ,Jose
should take it in the car, and either shovel it out or dump it
out, was il- matter whieh it was competent and legal for them
to arrange between themselves.
~~ And I instruct you, if at the request of Dolan or the man in
charge of the dnmp cars, for the convenience of both parties,
and to facilitate the work which was being done for Jo1:1e, Jose's
crew consented that those cars might be unshackled and left
behind, while the rest of the train went ahead and the crew
with it, and that they would dump the cars as they ,vanted the
earth, that he was not an intermeddler or a volunteer; that
being at work for another party, there was no such volunteering or intermeddling as would preclude him from recovering
on that ground. If you find that he was at work as a day
laborer in the crew of Mr. ,Jo;:;ie, and that, at the requeRt of
those who had charge of the gravel train, Jose's crew consented
to take the cars that were dropped off, left behind, and dump
the dirt out, then in doing that he was not an intermeddler, nor
a volunteer, and would not on that ground, be precluded from
recovering. Whether he was or not, whether the facts are as
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claimed, is a question for you. I am not to decide the facts;
hut I say, if you find such to be the facts, that while at work
fqr Mr. Jose as u part of the crew doing his grading, that crew
consented at the request of the railroad crew in charge of the
gravel train, to take the gravel in the car::-5 and dump it out,
then he would not become such an intermecldler. or volunteer,
as would preclude him from recovering on that ground, providing that the negligence were made out in other respectl'.i.
'' And I say to you further, that, if you find such to he the
facts, he would not be a fellffw-servant with the employees of
the railroad in such u sense as to preclude him from recovering
on that ground."
Defendant also excepted to the following instructions upon the
question of contributory negligence on the part of plaintiff
Welch:
"It is claimed in defense, that if Mr. Welch knew of the condition of that car, knew that it was defective, and knew how it
was loaded, and consented to assist in dumping it, as a matter
of law he could not recover; that having a knowledge of the
facts which constituted the negligence, it was as negligent in him
to consent to assh;t in dumping it, as it would be in the railroad to
leave it to he dumped in that condition ; and that the negligence
would be equal on both sides, and that there must be contributory negligence on his part. And I was asked, as a matter of
law, so to rule. I declined, and I now decline so to instruct
you. And that there may be no misunderstanding as to what
I mean, and that you and the counsel may clearly un<lerstand
the matter, I will illustrate what I mean.
'' I concede that there are some cases and some dicta in the
hooks which seem to go to that extent; but as I understand it,
the lttter, the better and more reasonable rule is, that whether
a party has or has not been guilty of contributory negligence
which will preclude him from recovering, must depend upon all
the circumstances attending the transaction, and it must go to
the jury as a question of fact upon the evidence, and cannot be
declared, except in a few rare cases, as a matter of Ia,r by the
judge. I understand that to be the later, the better and more
reasonable rule of law.
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((Now, I say in some cases, that it is a question of law for the
court to declare whether the plaintiff has or ha~ not been guilty
of contributory negligence, but those are exceptional cases.
The later, better nnd more reasonable rule is, that where it
depends upon a great variety of circumstances, it is a question
of fact for the jury to determine; and I regard this as one of
that class of cases. The court cannot declare as matter of law
in all cases, that because a party knew of the danger, knew
there was negligence on the other side, therefore he cannot
recover. It will depend upon many circumstances, and must
be decided in a reasonable way by the jury."
Defendant also submitted written requests for instructions to
the jury covering the same points supporting their contention
in defense of the action, but the presiding justice declined to
give them.

Harry R. Virgin and A. A. Strout, for plaintiff.
W . .L. Putnam, D1·wnimond and Drunnnond, for defendant.
It was the duty of the servants of the compnny to deliver this
gravel at a fixed place and the duty of the consignee to receive
it at that place. By the contract, he had no warrant whatever
to interfere with the transportation of the gravel in the slightest
degree; and until it was dumped at the place agreed upon, the
transportation had not terminated. Any previous interference
therefore by the consignee, or by his servants without the authority of the company, makes him and them trespassers, and being
such, they act at their peril.
The, (( request or consent," of the dumping crew is made a
necessary statement to avoid the result of unauthorized action.
But wherein does that aid the plaintiff? It is not pretended that
these parties had any authority to employ assistance in the discharge of their duties, or had any express authority from the
company to waive its rights or modify its contracts, or any
authority at all to make any waivers to affect the rights of the
company, unless such authority is inherent in the business in
which they were employed.
VOL. LXXXVI.
35
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The proposition that a servant, charged with the manual duty
of executing a contract in a prescribed manner, can modify that
contract because he is charged with the execution of it, although
only in a 'prescribed manner, and thereby affect the rights and
liabilities of his principal, find no support in principle or
authority, and is contrary to all our ideas of law or common
sense.
But this doctrine allows employees to call to their assistance
incompetent and unskilful men, and make the company re·sponsible for the result of such incompetence and want of skill.
Men hired to dump gravel are not employed to select capable
men to do the same work. The fact, that this doctrine takes
from the company its power to control the appointment of
persons for whose acts it is responsible, shows that the doctrine
is contrary to reason and therefore contrary to law.
If the servants of a railroad company may lawfully request or
permit a person to assist them in order to expedite the business
of such person, what is the limit? Where is the line to be drawn?
On the same principle, the engineer of a freight train has authority to request the servants of the consignee to assist him in
running his engine in order to expedite the business of the
consignee by a quicker tra-nsportation of the freight. The
engineer of a passenger train may request a pt!ssenger to assist
him in running his locomotive in order to expedite the transportation of such passenger.
If the consignees or his servants have any right whatever,
without authority from the carrier, to interfere with freight
before the transportation has ended, they must have the right
to interfere with it at any time after the transportation has
commenced.
In Holmes v. Ry. Co. L. R. 4 Ex. 254, and Wrigltt v. Ry.
Co. 1 Q. B. Div. L. R. 252, the authority of the station master
was admitted or not questioned. In White v. France, 2 L. R.
C. P. 308, plaintiff went upon defendant's premises rightfully
to do business with, and was injured by the defendant's negligence.
So in Indernaur v. Dames, L. R. 2 C. P. 311. In Heaven v.
Pender, 11 Q. B. Div. 503, the plaintiff was rightfully on the
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stage while painting. In Street Ry. Co. v. Bolton, 42 Ohio
St. 224 ( S. C. 54 Am. Rep. 803), the distinction between removing a nuisance from the public highway and an obstruction upon
a railroad is _not observed. In Eason v. Ry. Co. 65 Tex. 577
( 5 7 Am. Rep. 606) , the request came from an ''agent" and not
"servants," the court assuming the conductor was agent of the
company. In Sherman v. R. R. Co. 4 Am. & Eng. R.. R.
Cases, 589, the request was by one having authority. So in
Everhart v. R.R. Co. 4 Id. 599, 603. Wischam v. Richards,
136 Pa. St. 109, sustains our position that a servant cannot
make a request, or give a permission, that shall affect the master's rights without his authority or permission. Counsel cited :
McKinirny, Fellow-Servants, p. 49.
Reason, principle and the real authorities establish this rule:
that when goods are to be delivered by a carrier in a particular
manner or in a particular place, the consignee is an intermeddler and a wrong-doer, if he interferes of his own motion with
the goods until so delivered; that he may be permitted to interfere sooner with the goods only by some one having authority
from the ca~-ri'er to change the manner or place of the delivery
as the case m31" be; and that if having such authorized permission
and in nccordance with it, he assists in handling the goods, he·
does not thereby become a servant of the carrier or a mern
licensee, as some have claimed, but acts in his own behalf and
is ·entitled to the same protection as one rightfully upon the
carrier's p1:emises in the transaction of their mutual business.

....

SITTING: PETERS, C. J., WALTON, VIRGIN, LIBBE-1', EMERY,
FOSTER, HASKELL, WHITEHOUSE, JJ.
PET~RS, C. J., LIBBEY, HASKELL, JJ., dissented .
The opinion of the court was by WALTON, J.

,-

WALTON, J. It appears that the Maine Central Railroad
Company, while engaged in transporting earth for its own use, ·
undertook to deliver some earth for the use of Mr. H. N. Jose.
And the evidence tends to show that the crew in charge of the
gravel train requested the men employed by Mr. Jose to assist
in dumping the earth out of the cars, and that while so engaged
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u broken car, unevenly loaded, tipped over and fell upon one
of Mr. Jose's men (Thomas ·welch) and inflicted injuries of
which he afterwards died. For these injuries the administrator
of VVeleh has recovered a verdict against the railroad company
for eight thousand dollars damages. The case is before the law
court on exceptions and motion for a new tri~l. We will first
examine the exceptions.
I. It is insisted in defense that it was the duty of the servants
of the railroad company to dump ,Jose's earth out of the cars, and
that they had no authority to employ Jose's men to assist them,
and that Jose's men were trespassers in attempting to do so,
11nd that, being trespassers, the railroad company owed them
no duty, and was under no obligation to protect them against
the carelessness of its servants.
It is undoubtedly true that, if one who has no interest in the
work to be performed, a mere by-stander, voluntar1ly assists
the servants of another, either with or without the latter's
.request, he must do so at his own risk. And the jury were so
instructed in this case. But it is equally well settled that one
who has an interest in the work to be performed, and for his
own convenience, or to facilitate or expedite his own work,
assists the servants of another, at their request or with their
consent, is not thereby deprived of his right to be protected
against the careles:mess of the other's servants. In the former
class of cases the master will not be responsible. In the latter
he will be. This distinction is sustained by every text-book to
which our attention -has been called, and is well sustained by
adjudged cases.
Thus, in .De_qg v. Piidland Railway Con-~pany, 1 H. & N.
773, where, a mere by-stander, without any request from the
servants of the rail way company, volunteered to assist them
in working a turn-table, and was carelessly injured by the
servants of the company, the court held that he had no remedy
against the company. And this case is approvingly cited in
.Oi!iborne v. Railroad Company, 68 Maine, 49.
, But, in Wright v. London & J.Vorthwestern Railway Company, L. R. 10 Q. B. 298, where the consignee of a heifer assisted
in moving the car, in which she had been brought, in order to
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hasten her delivery, and was carelessly run against and hurt,
the court held that he had a remedy agaimit the company-that
the rule estabfo;hed in the Degg case did not apply. To the
same effect is, Holrnes v. Railway C01npany, L. R. 4 Exch.
254, 6 Ex. 1.23.
So, in this country, in Street Railway Company v. Bolton,
52 Am. Rep. 803 (.43 Ohio St. 224,) where a passenger on a
street railway car assisted in backing the car on to the track at
a turn-out, and was carelessly run against and hurt, the court
held that the railway company was responsible, bemrnRe the
assistance rendered tended to expedite the passenger's journey
and prevented his being regarded as a mere volunteer.
So, in Eason v. Railway Company, 57 Am. Rep. 606, (65
Tex. 577,) where, to facilitate the loading of lumber, it became
necessary to move a car, and the shipper's servant, at the
tequest of the conductor of the freight train, undertook to make
the coupling, and was injured by the carelessness of the company's servants, the court held that the railway company was
responsible-that the servant was not a mere volunteer, because
the assistance which he undertook to render was to faeilitate
his own work and thus promote the interests of his employer.
The rule of exemption and it~ limitations are very clearly
stated in this case.
The distinction running through all the cases is this, that
where a mere volunteer, that hi, one who has no interest in the
work, undertakes to assist the servants of another, he does so
at his own risk. In such a case the maxim of 'l'e,r;pondeat
superior does not apply. But where one has an interest in the
work, either as consignee or the servant of a consignee, or in
any other capacity, and, at the request or with the consent of
another's servants, undertakes to assist them, he does not do so
at his own risk, and, if injured by their carelessness, their
master is responsible. In such a case the maxim of respondeat
supe1·ior does apply. The hinge on which the cases turn is the
presence or absence of self-interest. In the one case, the person..
injured is a mere intruder or officious intermeddler. In the·
other, he is a person in the regular pursuit of his own business·;.
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and entitled to the same protection as any one whose business
relutions with the master exposes him to injury from the carelessness of the master's servants.
This distinction is sustained hy the cases cite<l and by every
modern text book to which our attention has been called; and
we are not aware of a single authodty which holds the contrary.
The recent case of Wisc/tam v. Richards, 136 Pa. St. lOH,
cited by defendant's counsel, is not opposed to it. It sustains
it. In that case, the plaintiff was hurt while assisting the defendant's servants in unloading a heavy fly-wheel from a wagon.
The court found as a matter of fact that the plaintiff was a mere
volunteer, having no interest in the work which he undertook
to assist the defendant's servants in performing, and, consequently, that he had no remedy against their urnster. The
court say that the plaintiff had no interest in the delivery of the
wheel; that the delivery was not completed, but was going on
when the accident occurred, and the delivery was the act of the
defendant; that the participation of the plaintiff was not that of
an owner receiving his own goods, but was that of a servant
assisting the servants of the defendant, and that this circumstance brought the plaintiff's case within the rule of nonliability. '~The distinction," said the court, '' is refined, but it
seems to be substantial, and we feel constrained to recognize it,
and enforce it." The fact that the plaintiff was a mere volunteer, having no interest in the work which he undertook: to
assist the defendant's servants in performing, was the hinge on
which the case turned, and defeated his right to recover. If
the plaintiff had been sent to ohtain the wheel, and, at their
request or with their consent, had assisted the defendant's
servants in unloading it, in order to hasten or facilitate his own
work, and had been injured by their negligence, his right to
recover would undoubtedly have been sustained. As already
stated, the hinge on which the cases turn is the presence or
:al»sence of self-interest, or a self:.serving purpose. In the one
•,ease., he 1s a mere volunteer- in the other, he is a person in the
rngufar pursuit of his own business-a distinction very obvious
·and substantial.
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Mr. Beach, in his work on Contributory Negligence, (sect.
120) says that where one assisfa, the servants of another at
their request, for the purpose of expediting his own business or
that of his master, and he is injured by the servants' negligence,
the master is liable; that, in such a case, the relation of fellowservant does not exist; and, in case of injury, the rule of
respondeat ,rmperior applies.
Mr. Thompson, in his work on Negligence, (vol. 2, page
1045) says that, care must be taken to distinguish the case of a
mere volunteer from that of one assisting the servants of another,
at their request, for the purpose of expediting his own business
or that of his master ; for, in such a case, he will not stand in
the relation of fellow-servant to them; and, if he is injured hy
their negligence, the doctrine of respondeat superi"or will apply,
and their master will be responsible.
But, in the present case, it is urged by the learned counsel
for the railroad company that the crew in charge of a gravel
" train have no authority to make such n request, or give such
consent, as will authorize the servants of the consignee to remove
or assist in the removal of earth from the cars.
We do not think that such a want of authority exists. It
seems tQ us that the persons having the charge of freight are
the very ones to give such <·onsent or to make such a request.
And it has been so held, both in England and in this country.
In TVright's Oa.-w, L. R. 10 Q. B. 298, it was so held. In
that case :Mr. ,Justice Field said that the agent to deliver freight
is the proper person to give consent for the consignee to assist
in its delivery. That was the heifer case already referred to.
And in Lewis v. Railroad, 11 Met. 509, it was so held. in
that case a truckman was permitted by one M'Coy to assist in
the removal of a block of marble from a car. The truckm:m
was allowed to take the car to the depot of another railroad
company, and there, by the use of the latter's derrick, to make
the attempt to lift the block of marble from the car and place it
directly on his truck. But the attempt failed. The derrick
gave way and the block of marble fell and was broken. This
brought into litigation, directly and sharply, the authority of these
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two servants,- one a servant of the railroad company and the
other a servant of the consignee,- thus to change the place
and manner of delivering freight. And precisely the same
argument was urged against the authority in that case as is urged
against the authority in this case. It was said that M'Coy was
in no sense a general agent of the railroad company; that his
only authority was to receive and deliver freight; that his
authority heing thus special and limited, his consent to change
the place and manner of delivering the freight was not binding
upon the company. But the court held otherwise. The court
held that the place and manner of delivering freight may alwnys
be changed by the servants of the carrier and the servants of the
consignee; that their authority to make such changes is included
in their authority to receive and deliver freight; that if the consignee of a bale of goods steps into a car and asks for a delivery
there, and it is passed over to him, the delivery is complete.
The rule established by the authorities seems to be this, that the
persons having authority to deliver freight and the persons
having authority to receive it, may always agree upon the place
and manner of its delivery.
In the present case, the evidence tended to show that the
railroad company, while engaged in grading a portion of its
track in or near Portland, undertook to leave some earth at a
point on the line of its road for Mr. Jose. Mr. Jose employed
a contractor by the name of Shannahan to take the earth away.
It appeared in evidence that, at the request of the railroad crew
in charge of the gravel train, Shannahan's men had assisted in
dumping the earth left for Mr. Jose out of the cars; and, on the
day of the accident, when Shannahan's men came for more earth,
the earth had been left in the cars, and the railroad men ha<l
gone on to where they were delivering earth for the use of the
railroad. Consequently, Shannahan's men were obliged to dump
the earth out of the cars themselves, or wait for an indefinite
length of time for the return of the railroad men. It was a cold
day in December, and to wait would be neither comfortable for
themselves nor profitable for their employer. An<l so, (o.r-·their
own convenience and to facilitate their own work, Shannahan's
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men undertook to dump the earth out of the cars themselves.
The decedent was one of them. The evidence shows that he
was ah experienced man at that kind of work. But one of the
cars was defective und had been improperly loaded, and it
tipped over and fell upon him and inflicted the injuries of '
which, at the end of about seven months, he died.
The presiding justice instructed the jury that one who voluntarily assists the servants of another cn.n not recover from the
master for an injury caused by the negligence or misconduct of
such servants; that one can not by his officious conduct impose
upon the master a greater duty than that which he owes to his
own hired servants; that care must he taken, however, to distinguish a mere volunteer from one who assists the servants of
another, at their request, for the purpose of expediting his own
business or that of his master ; for, in such a case, he ·will not
stand in the relation of a fellow-servant to them, and, if injured
by their negligence, their master will be responsible; that if
the plnintiff (Thomas vVelch) corn~ented to assist in dumping
the curs, at the request of the railroad crew in charge of the train,
to expedite or facilitate the work which he was engaged in performing for Mr. Jose, he could not he regarded as such an
intermeddler or volunteer as to preclude him from a recovery
on that ground, provided the alleged negligence and injury
were made out in other respects ; nor could he he regarded as
a fellow-servant with the employees of the railroad, so as to
preclude him from a recovery on that ground.
These in~tructions were several times repeated, and not
al ways in precisely the same words; but such were the substance and effect of the instructions.
Counsel for the railroad company profess to be greatly alarmed
at the consequences of such a doctrine. What, they ask, will
be the limit of such a power? ,vhere will the line he drawn?
And they profess to believe that if such a power is conceded to
the persons in charge of a gravel train, then the engineers of
freight and passenger trains may turn over their engines to
inexperienced persons, and the property and lives of the whole
community be put in jeopardy. To thus enlarge and magni(y
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the consequences of a ruling may be an ingenious mode of argument, but we do not think it is sound. It does not follow that
becnuse the crmv in charge of a gravel train may allow the servants of a consignee to assist in removing earth from the cars
that, therefore, the engineers of freight and passenger trains
may turn over their engines to inexperienced hands.
e give
no countenance to such a doctrine. Our decision goes no
farther than to ho]d that the persons having the charge of freight
may allow the servants of the consignee to remove it from the
cars, and that the latter, while so engaged, have a right to be
protected against the negligence of the former. In other words,
that, in such cases, the rule of re:pondeat .mperi01· applies.
Such a doctrine seems to be well sustained by authority, and
we believe it to be sound.
II. We will now consider the motion. It is the opinion of the
court that the jury were properly instrncted, an<l that the
evidence was sufficient to justify a verdict for the plaintiff; but
we think that the damages assessed by the jury, ( $8000) were
clearly excessive. When one is negligently injured, and he
dies immediately, the largest amount recoverab]e is $5000.
The amount may be less, hut never more. If the person injured
survives for a considerable length of time, this limitation does
not apply; or, rather, did not, when this action was tried.
Whut the rule may be under the recent statute, (Act of 1891,
c. 124) will not now be considered. But we think this statu.tory limitation, whether applicable to the particular case under
consideration or not, is entitled to consideration in determining
whether or not a verdict is excessive. The damages recoverable for negligently causing the death of a person mm;t in every
case depend largely upon what would probably have been the
earnings of the deceased if he had not been killed. Other
elements enter into the calculation ; but the earning capacity of
the deceased is always an important factor. The death of one
capable of earning a large income is necessarily a greater loss
to his estate than the death of one capable of earning only a
small income. The earning capacity of the deceased in this
case must have been smull. He was not a skilled workman.
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His only employments had been working in sewers and shoveling gravel. This appears from his own deposition taken before
his death. And notwithstanding he was an unmarried man, and
had no one dependent upon him for support, and twenty-three
years of age, he had not saved a dollar of his earnings. We
feel justified, therefore, in assuming that his earning capacity
was small. Possibly, if he had lived, he might, later in life~
have developed a capacity for more lucrative employments.
Probably not. And, in estimating the loss to his estate, caused
by his death, we must be governed by probabilities, not possibilities. Probably, if the deceased had not been injured, and
had lived to the common age of man, he would have left but
little, if anything, to his surviving relatives. It seems to us
that in such a case the damages recoverable for the benefit of
surviving relatives ought to be comparatively moderate; that
if, under our law, no more t,han $5000 is recoverable for the
negligent killing of a skilled workman, capable of earning a
large income, when his death is immediate, a verdict of $8000
for the death of an unskilled workman, capable of earning only
a small income, must be regarded as clearly excessive, though,
as in this case, he survives his injuries some six or seven
months. Influenced by these considerations, we think a new trial
must be granted, unless the administrator remits all over $5000.
If such a remittitur is entered upon the clerk's docket, the
entry will be,
Motion and exceptions overruled.
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APPENDIX.

In re

ESTATE OF JOHN

B.

BROWN.

Will. Tntst. Income. Distribution. Survfoors.
The rule of construction for a will is the intent of the testator, to be gathered
from the whole instrument.
A testator devised the residue of his estate to trustees during the life of the
' survivor of his children, the whol>:J income to be distributed: first, in payment of annuities; second, balance annually, one tenth to a grandchild,
and three tenths each to children during their respective lives; minors of a
deceased child to be supported from the income during minority, but not
beyond the term of the trust; and remainder over to grandchildren per
capita.
Held; I. That the grandchild should be classed with the annuitants, and,
having died without issue before the testator, its legacy lapsed and fell into
the balance of income to be annually distributed among children, who took
as a class, to share equally, but with the incident of survivorship.
II. That the share of a deceased child vested in the survivors, who might
legally by deed of trust appoint its distribution to the deceased child's family during the continuance of the trust, so as to work equality among all the
children and their respective families.

Bill in equity, heard on hill and answers, brought by the
trustees under the will of ,John B. Brown, of Portland. The
cause was heard before Mr. Justice HASKELL. who filed the
following written opinion, that is now published with the
opinions of the full court because of its intrinsic merit and the
importance of the questions discussed and decided.
The case appears in the opinion.

Symonds, Snow and Cook, for the trustees, contended that
the shares of income bequeathed to a grandchild, and to Philip
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Henry Brown, during life should be disposed of as intestate
property and be distributed among the heirs-at-law.

Wm. Henry Clifford, for the surviving son and daughter,
contended that such shares shoulcl go to them during life as
surviving children.
Edward Wood,man, guardian for the minor grandchildren,
contended that the shares became a part of the trust fund and
should accumulate and he distrihuted among the grandchildren
at the termination of the trust.
HASKELL, J.
This is a cause in equity brought by the
trustees under the will of John B. Brown, against all of his
heirs, asking for construction of certain portions of the will.
The defendants, who have attained their majority, and the
minors, by their guardian ad litem,, being all the parties intereste<l. in this cause, appear and answer and join in the prayer
of the plaintiffs for the construction sought. The cause is heard
upon bill and the answers of the several defendants. The
following material facts appear:
John B. Brown executed his will on the 12th of March, 1877,
and a codicil thereto, 13th of February, 1879, and died on the
10th of January, 1881. At the time of executing the will and
codicil he had three children living, two sons and a daughter,
all married and having children, and one grandchild, the daughter of a deceased son, and her mother, the deceased ~on's
widow, who had then remarried. The granddaughter died
before the testator, but after he had made the codicil. The
eldest child, a son, has died since the death of the testator. The
other two children survive.
The will disposed of the testator's entire estate. For his wife
he made ample provision in lieu of dower and of her distributive
share. Numerous legacies and annuities were given to charitable institutions, collateral kindred and others not his heirs.
He devised in fee the :Falmouth hotel, an unproductive piece
of property. to his two sons, and conveyed, at his death, a
parcel of real estate to his daughter.
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He devised to the sons a block of stores and $100,000 each,
less what they respectively might be owing him, and also
$100,000 each upon the death of his wife, in all $200,000 each
and a block of stores.
He devised to his daughter $50,000, and also $50,000 and a
block of stores and land in trust. Also $100,000 upon the
decease of his wife, in trust, to be paid to her at the discretion
of his trustees, in all $200,000 and a block of stores and land.
He devised to the widow of his deceased son the income of
$20,000 during life, and the principal to her daughter, his
grandchild. He also devised to the grandchild a block of stores
and a wooden house and land, and upon the decease of his wife
$50,000 more, in all $70,000 and a block of stores and land.
Showing an intent to give equal shares to his living children, and
one third of a share to the grandchild.
He devised to each of his grandchildren living at the time of
his decease $5,000.
Item twenty-sixth. rrl give, devise and bequeath all the
residue of my estate of every kind and description to . . . my
trustees, in trust, to be by them held, invested, preserved, and
disposed of as follows:
"The personal estate is to be safely invested in bank stocks or
such other securities as will produce the best lawful income.
The net dividends, income, rents and interest accruing and
received from all this residuary estate, property and fund is to
be by said trustees applied, so much thereof as may be required
for that purpose, to the payment of the annuities hereinbefore
directed to he paid hy said trustees ; and the balance thereof
distributed annually or semi-annually, one tenth part thereof to
my granddaughter, Matilda G. Brown, and three tenths part
thereof to each of my children, Philip H., ,John M., and Ellen,
during his or her life. At the decease of the last survivor of
my children, all the residue of my estate and property is to be
conveyed and dbtributed in equal proportions to and among my
grandchildren then living, and to and among the lawful issue of
any one deceased and lineal descendants therefrom. The grandchildren taking per capita, ancl their lineal descendants by right
of representation."
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Codicil. ''I, John B. Brown, named as the testator in the
will to which this is annexe<l, do hereby make this present codicil, which I do order and direct shnll be taken as a part of my
annexed last will and testament, and which in all respP-ets,
excepting wherein it is altered or modified by this codicil, I <lo
hereby re-publish and affirm.
"Second. It is my further will and I do hereby direct that
if, <luring the lifetime of any of my children, any of them should
die having a minor child or children unprovided with a suitable
support during minority, my said tru8tees shall provide for such
child or children a suitable support from the income of the
general trust fund created in and by the twenty-sixth clause of
my w.ill, during the minority of such child or children, hut not
beyond the lifetime of all my children."
In apt phrase, the tenor of the will and codicil may be
expressed:
A devise of the residue of the estate to trustees during the
life of the survivor of the testator's children, the whole income
to be distributed, first, in payment of annuities, second, balance
annually, one tenth to grandchild, three tenths each to children
during their respective lives. Minors of a deceased child to be
supported from the income during minority, but not beyond
the term of the trust, remainder over to grandchildren, pe1·
capita.
The testator disposes of his entire estate. He creates a tru:3t
for an uncertain term, but for a term that is sure to elapse. He
distributes the whole income of the trust annually. He fir8t
applies it to the payment of annuities, then one tenth of the
halance to a grandchild by name, not during its life, but during
the life of the survivor of his children, for, when that event
happens, the trust is to cease, and this grandchild, if living,
takes an equal share with the other grandchildren in the remainder. lt8 share although of uncertain amount, stands like the
annuitie~, to be paid from the income, and may properly enough
be classed with them. Both, so far as the words of the devise
show, might continue beyond the term of the trust. The former, the annuities, if the annuitants survive aU the children of
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the testator, must be provided for, although the will makes no
provision for such contingency. But, the share to the grandchild, were it then living, would be adeemed hy the manifest
intent of the testator, for it then would share in the principal
fund, from the income of which it had previously received its
annual share. But the grandchild having died before the testator without issue, its annual share of income, like an expired
annuity, ceased to be a charge upon the ,vhole income, thereby
increasing the remainder to be divided under the terms of the
will. The testator, perceiving that, perchance, some minor
grandchild might need support by reason of the death of one of
his children, whose share of income was limited to its life, made
provision for such contingency by a carefully drawn codicil. In
it, not a word is said about the shares specifically devised to his
children and to the grandchild, undoubtedly because he supposed
such share of income would fall into the balance that he had
directed to be distributed annually. Moreover, the grandchikl.
died before he did, and had he supposed that it would be thought
that its share was not disposed of by the will, it is incredible
that he would not only have made provision for that condition
of affairs, but also for the contingency sure to come, some child'R
decease before the others.
What then is the situation nt the death of the testator? A
trust had been created to continue during the life of the survivor
of his three living children. The income was to be distributed
annually. Annuitants ·were to be first paid, and the balance
remained for distribution among his three chilren or not at all.
One of these children has since died. It is odd to say its share
of income must be distributed under the ex:press command of a
will that fails to name to whom it shall go. To avoid such a
conclusion, the whole will must be carefully scrutinized to see
if intended donees are not indicated. Distribution to heirs follows from an entire absence of testamentary provision concerning
a portion of the estate. We have seen no authority for distribution of income to heirs, under a command for distribution that
did not indicnte who should take the property. In the absence
of such indication, it is more reasonable to disregard the
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command, and let the income fall into the remainder and be
distributed under the general residuary clause. This view seems
to be sustained by the authorities cited at the bar. If, therefore, the will does not specifically distribute the whole income
in this cau:,e, the porti,on omitted falls into the capital of the
trust as it accrues year by year and becomes a part of the trust
fund as fast as received.
The manifest intention of the testator not to die intestate as
to any part of his estate ; his express direction that all the income
of the trust shall be distributed annually; his provi·sion in the
codicil for minors of deceased children; his failure to mention
in the codicil the share of income bequeathed to a deceased
grandchild aided by the policy of the law against accumulations,
lead to the irresistible conclusion that the testator intended to
bestow the whole income, first to annuitants, and then to his
chil<li'en as a class, to be enjoyed equally and severally so long
as more than one of them should survive, and that the survivor
should take the whole until his death, when the trust shall cease
and the trust fund be distributed equally among the grandchildren and the issue of a deceased grandchild by right of representntion. The whole will speaks of equality, first among
children and then among grandchildren per capita.
Nor does this view do violence to the established rules of
law. The bequest of income to the granddaughter lapsed. ~~It
was by implication conditional upon the event that the legatee
survived the testator. The law presumes that just so much ,,vas
taken f'rom the general legatees for the benefit of the particular
legatee, and the particular intent failing, the general intent
prevails. The deceased legatee having no lineal descendant,
R. S., c. 74. § 10, does not alter the result." Stetson v. Ea8tman, 84 Maine, 369.
The bequest of income to the three surviving sons in equal
shares during, 1~ his or her life,'' may be considered an estate to
be enjoyed as tenants in common, that is, in equal shares, shares
paid to each one, with the incident of survivorship. Such taking is not necessarily repugnant to the doctrine of survivorship.
Doe d. v. Abe.11, 1 M. & Sel. 428. The expressed share of three
VOL, LXXXVI.
36
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tenths each is merely declaratory of the law of enjoyment among
joint tenants that all shall share alike. In Stetson v. Eastnian,
supra, it is said, in England, ,~ a devise or bequest to two or
more persons implies a joint-tenancy unless the contrary
appears. Here it implies a tenancy in common unless a different intention is indicated by the will and attending circumstances.
Our institutions and policies are adverse to the doct~ine of
survivon-,hip as applied to tenants holding in their own right,
although there may be meritorious exceptions." Afortiori are
they adverse to accumulation.
The court further says : '~ 1're are not to be understood as
opposing or deprecating the maintenance of joint estates, created
by devise or deed, when the testator or donorintentionally constructs such an estate. On the contrary, it is the actual intention
that we would ascertain if possible and be governed by it. The case
of Anderson v. Parsons, 4 Maine, 486, cited by counsel, i:5 an
illustratiou of the extent to which the court may go to carry the
intention of a testator into effect, in which case the theory of a
joint-tenancy of real estate prevailed as having been actually
intended by the testator. And still, we should not regard that
as so strong a case in its facts for the application of the principle
of survivorship as either of the cases cited from the Vermont
reports. ( Gi"lbert v. Richards, 7 Vt. 203; Decamp v. Eiall,
42 Vt. 483.) The divergence between the learned court of that
state and ourselvel'5 is that, whilst the princip]e of survivorship
is by them apparently a<lmitted, although as appears to us, not
necessary to the results arrived at in their cases, we do not admit
that the principle, as interpreted hy the English courts, now
exists or ever did exist in our jurisdiction. '\Ve do not contend
that the doctrine is never app]icable, but that it is not generally
so. There are special cases where the principle has a most
useful adaptation. '\\There the will speaks, that governs; but
where the will is silent the ht w speaks and declares the intention
of the testator. It declares for tenancies in common - in
equality."
True, the court says in the same opinion: "The explanation
of the apparent omission to embrace all kinds of property within
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the legislative interdiction is that the lawmakers did not understand that the principle ever applied to any property other tham
real estate. Nor were they, in our judgment, mistaken in that
supposition.'' The meaning is that the law does not make·
joint-tenancies in chattels or personalty. ttWhere the will is
silent, the Jaw speaks and declares the intention of the testator ..
It declares for tenancies in common - in equality."
tt In ascertaining this intention the court is not confined to anyparticular clause, but is at liberty to consider all parts of the·
will, inasmuch as one clause is often modified or explained by
another. The intention of the testator in one particular para-graph, if not entirely clear, may be ascertained when otherparagraphs or clauses are considered and their bearing and.
relation one with another, taken into account. The intention of
the testator must be the guiding star." Bray v. Pullen, 84
Maine, 187.
It must be noticed that the income is made a special trustfund for special purposes to be applied annually as it accrues,"
and that, at the expiration of this trust, the principal is devised
to a class of persons then living, share and share alike. This.
remainder is not vested, but contingent, for the persons to sharoin it are uncertain and cannot be named until the devise over
calls for distribution. So that, ehould part of the income fund;
fail of takers named in the will, it cannot be distributed at once-among the remainder-men, for they are unknown, and it must
be held to either accumulate or go to survivors or be considered;
intestate property that would have to be distributed among persons manifestly against the will of the testator.
In Loring v. Coolidge, 99 Mass. 191, the testator devised
income in trust, ttto be paid equally to my brother and to my
sister during their natural lives, and, at their death, the principal I give to my nephews and nieces then surviving." The
brother died and the court held that the sister took the whole
income during the continuance of the trust. The court says :
,t The provision that the income is to be paid equally to the
brother and sister does not necessarily imply a separation of
their interests in the trust. Payment of the income, one half
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to each during their joint lives, and the whole to the survivor,
is equal as between them.· If there were anything to indicate a
gift over of income, the payment would be made equal by a
division between the survivor and the successors to the shne of
the deceased beneficiary for life. J<nies v. Randall, 1 Jae. &
Walle 100. The omis~ion to make any other disposition of the
income, during the life of the survivor, is quite as significant
upon the one side as the omission to provide specifically for the
right of survivor8hip is upon the other."
H In the case at bar, the argument for the heir at law is, that
a gift, by will, to individuals described by name, though they
may constitute a class, shows the testator's intention to give to
them only as individuals. And this seems to be the established
general rule of construction. So Lord Cottenham strongly
states it in Barbel' v. Barbe1·, 3 Myl. & Cr. 6H7, on a view of
the decisions upon this point. 'A gift to a class,' he says,
'implies an intention to benefit those who constitute the class,
and to exclude all others; but a gift to individuals described by
their t:ieveral names and descriptions, though they may together
constitute a class, implies an intention to benefit the individuals
named. In a gift to a class you look to the description, and
inquire what individuals answer to it; and those who do answer
to it are the legatees described. But if the parties to whom the
legacy is given be not described as a class, but by their individual names and additions, though together constituting a clast:i,
those who may constitute the class at any particular time ri1ay
not, in any respect, correspond with the description of the
individuals named as legatees. If a testator gives a legacy to be
divided among8t the children of A. ut a particular time, those
who constitute the class at the time will take ; but if the legacy
be given to B., C. and D., children of A., as tenants in common,
and one die before the testator, the survivors will not take the
share of the deceaserl child.' Subsequent cases in England have
heeu decided on the same general rule. Bain v. Lescher, 11
Sim. 397; Boulcott v. Boulcott, 2 Drewry, 25. See also Frazier v. J?mzier, 2 Leigh, G42; Mebane v. Womack, 2 Jones
Eq. 293.
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ii But, as this rule of construction depends on the intention of
the testator, it is clear that his intention cannot be conclusively
inferred from the mere fact that he mentions, by name, the
individuals who compose a class. It is only a p1·ima facie rule.
Lord Cottenham, in the case just cited, says the testator may
undoubtedly give a right of survivon,hip inter sese, by expressly
directing it. See also Doe v. Abey, l M. & S. 428. And it
is not to be doubted, that when the intention of survivon,hip is
in any other way plainly shown by the will it~elf, or by the will
and such evidence of extrinsic fncts as is legal1y admissible for
the purpose of showing it, such intention must prevail. No
rule of law gives an inflexible sense and effect to a bequest made
to children of a family, by their several names, nor to a bequest
to them i equally,' or i in equal shares.' The construction fa to
be made, not solely on the heq uest itself, hut on the bequest
taken in connection with the context. Knight v. Gould, 2
Myl. & K. 298. The word i equal1y / says Lord Thurlow, i has
been held to give a tenancy in common in a legacy,' hut that
is always with reference to the other parts of the gift. The
general intent of the testator ,rill overrule the word i equally,'
rather than the word i equally' shall overrule the general intent
of, the testator. .Fhwen v. Relfe, 2 Bro. C. C. 224. In that
case a residue, given to executors equally, ,vas held, upon the
whole of the words, to be given to them as joint-tenants. See
also Ar11istmng v. Eldridge, 3 Bro. C. C. 215, and Ande1·:-:on
v. Parsons, 4 Green!. 486." Jack:-:on v. RolJe1·t.-1, 14 Gray,
550 ; Sclwffer v. B:ettell, 14 Allen, 528 ; Dow v. Doyle, 103
Mass. 489; Dowe v. Jolrnson, 141 Mass. 287.
i i l t is no doubt the general rule of constmction, that, when a
bequest is made to individuals by name, although they in fact
constitute a class, the int~ntion to give them individually is
indicated, and thus the share of one dying before the testator
will become intestate property. But this rule, founded on the
supposed wish of the testator, may he controlled hy those
portions of a will, if such exist, which indicate an intent that
such shall not he the result. If it appears from the whole wilL
that the testator intended his beneficiaries should take as a class:,.
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the share of one who dies before the testator will go to the
survivors. The fact that the legatees are a class is important,
and the circumstance that they are mentioned by name is far
fr:nn concluE-ive that they are not to take as such." Towne v.
}Veston, 132 :Mass. 516.
As said in Jackson v. Robe,:ts, supra, "we may, therefore,
safely adopt the conclusion of the Lord Chancel1or Sugden, in
Shaw v. 1..lf'Malwn, 4 Dru. & vVar. 438, that if we can discover in this will sufficient evidence of the intention of the
testator that the remaining children should take the share of
income bequeathed to" Philip Henry, '' there is authority to give
effect to that intention ; and we are of opinion that sufficient
evidence of that intention appears in this will.''
The one tenth of income bequeathed to the grandchild, who
died before the testator, has been withheld from distribution
and added to the corpus of the trust. This should not have
been. It should have been distributed among the children in
equal shares, the same as the remaining balance of income has
been distributed. And so much thereof as accrued and became
payable before the death of Philip Henry should now be paid,
one third to his executors and one third each to the surviving
children. And whatever has accrued since then, and shall
hereafter accrne, must be distributed as a part of the balance of
income and not accumulate.
The two surviving children have, by their deed to the
trustees, placed all the income from the estate that they are
or may he entitled to receive above one third each, in special
trust, for the benefit of their respective families, in ca.se of their
decease, and of the family of their deceased brother Philip
Henry, so that the entire income distributed and to be distributed under their father's will shall be hel<l and di~tributed by
said trustees among the testator's three children, Philip Henry,
.,John Marshall and Ellen Greely, and their respective families
:after the decease of either one, in equal shares of one third each
,during the period of the trust.
This deed creates a trust of property belonging to those who
:have so declared a trust. The property was their own, and
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they had a right to dispose of it at their own pleasure. When
accepted by the trustees, it becomes effective and binding upon
them, and they may be required by the cestuis named in it to
comply with its provisions and pay according to its terms. It
declares equality. is meritorious and just and must be confirmed.
Decree accordingly. Oosts to be paid out of the estate.
(No appeal was taken.)
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m~

HONORABLE ARTEMAS LIBBEY,
WHO WAS AN ASSOCIATE JUSTICE OF THIS COURT, FROM APRIL 24, 1875,
TO MARCH 15, 1894, ON WHICH DAY HE DIED AT HIS RESIDENCE IN
AUGUSTA, IN HIS SEVENTY-FIRST YEAR.

At a meeting of the Kennebec Bar, held in Augusta, at the
March term of the Supreme Judicial Court, following the decease of Judge LIBBEY, Messrs. E. vV. Whitehouse, E. F.
Webb and Emery O. Bean were appointed a committee on
resolutions. The committee subsequently submitted resolves
which were unanimously adopted.
At the May term of the Law Court for the Middle District,
held at Augusta, Saturday, May 26, 1894, Chief Justice PETERS,
and WALTON, FOSTER, HASKELL, WHITEHOUSE, STROUT, JJ.,
being present :
E. W. WHITEHOUSE, Esq., chairman of the committee on
resolutions, arose and said:

Mcty it Please Your Honors:

It becomes my most sorrowful

duty to announce to this court the death of Honorable ARTEMAS
LIBBEY, late a member of this bench, at his home in Augusta,
on the 15th day of March, 1894.
Judge LIBBEY was born in Freedom, in the county of Waldo,
on January 8th, 1823. In 1825 his family removed with him
to Albion, where he continued to reside, attending the town
schools, working upon the farm, and acquiring as best he could
the rudiments of a common school education. His youthful'
ambition was for something higher than a farmer's life, and so
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at the early age of seventeen years we find him pursuing the
study of law in the office of Samuel S. ,varren of Albion, where
for the suh,equent four years he continued his studies, varying
it winter:➔ hy teaching the town schools.
In the summer of 1844, Mr. Warren removing to Massachusetts, Mr. Libbey then entered and completed his course of
studies in the office of Z. vYashhurne, of China. and in the fall
of that year, was, at the age of twenty-one, admitted to the bar,
and shortly afterwnrd opened an office at Albion. Here he
continued in the practice of law with varying success and somewhat increasing clientage, until, at the end of ·eleven years, he
deemed it expedient to remove to a larger town, and in 1858
did remove to and open an office in Augusta.
Mr. LIBBEY here came in contact with such men as the late Lot
M. Morrill, Joseph Baker, Sewall Lancaster, Samuel Titcomb,
Eben F. Pillsbury, and our still living and honored brother,
,James -w. Bradbury. vVith these men of rare minds, all
lawyers of unusual ability, he frequently met in legal contest;
and always with credit to himself. The sterling integrity of
the man, his close, clear logic and reasoning, the method and
system which he threw into every effort, soon secured for him
that marked succe8s which made him a leading mern her of the
Kennebec Bar, and foremost among the lawyers of the State.
First practicing by himself, he, after some years, formed a
partnership with Tobias Snow. Mr. Snow removing to Portland, Mr. LIBBEY entered into partnership with W. S. Choate,
our present clerk of courts. This relationship having been
dissolved, he then formed a third partnership with Daniel C.
Robinson, now a prominent member of the Suffolk Bar, which
continued until his appointment to the bench.
,Judge LIBBEY was a ma~ who cared little for political favor,
scorning to seek office, yet, such was his good standing among
his fellow men, that office came to him unsought. In 1852 he
represented his town in the State Legislature, was a member of
Gov. Samuel Wells' ex~cutive council in 1856, and in 1875
Gov. Dingley appointed him a member of the constitutional
comnnss10n. Later in the same year, there being a vacancy on
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the bench, and a representative from the opposite political party
being desirable, Mr. LIBBEY was, on the 24th day of Ap1·il,
appointed a justice of the Supreme Court. This position he
continued to fill, with the exception of a short period from
April 24, 1882, to January 11, 1883, until the time of his
decease.
By his marked ability and force of character advancing himself to the high position of a justice upon this bench, dying at
the age of seventy-one years, high in the esteem of all, with a
fair competency and ripe with honors, his, it may be truly said,
was the life of a self-made man ;
"Strong to the end, a man of men, from out the strife he passed;
The grandest hour of all his life, was that of earth the last."

The chairman then presented and read the resolutions adopted
May 22d, inst., by the Kennebec Bar.
RESOLUTIONS.

Through Divine interposition Judge LIBBEY having been
removed from our midst, and the bar by his death having lost
one of its ablest members, the court one of its most efficient,
wise and faithful counselors, the bench one of its most upright,
dignified and learned associates, and the State one of its most
honorable and distinguished citizens;
Therefore Resolved: That Judge LIBBEY, in his quiet and
exemplary private life, in his faithful and honest devotion to
his professional duties, and in his clear, conservative and
learned administration of his judicial office has left a bright and
shining example worthy of imitation from the highest and
noblest manhood.
Resolved: That this tribute of respect to the memory of our
departed brother be presented to the Supreme Judicial Court
now in session at Augusta, with a prayer that it be entered
upon its records, and that the secretary of the Kennebec Bar be
instructed to forward a copy of the same to the family of the
deceased, and also to the Daily Kennebec Journal and the New
Age for publication in their columns.
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Hon. E. F. ·WEBB then said:
May it please tile Court: Memorial is like a painting. To
be of va]ue. it mmit he true in outline, correctly colored, and
b2 faithful in review of the man and his career. Fulsome praise,
like an overdrawn pieture, does not give satisfaction. Public
opinion assigns to every man his place in history.
I have known Judge LIBBEY as teacher, law-student, practitioner, and judge. The same characteristics were prominent
in each phase of his ]ife. His was a strong type of well-poised,
dignified manhood. Born to no advantages of wealth or position, he raised himself to what he became by his own exertions.
His intelligent wil1 which controlled others, enabled him to
control himse]f and shape his own life in good outline and build
a life structure that has honored the State.
He held a high place in his profession. His career at the bar
was not of the type denominated brilliant, hut rather solid and
substantial.
He had learned, and remembered, what is too often forgotten,
that on the argument no talent however commanding can supply
the place of previous preparation; and that professional success
depends far more on the well applied industry of counsel before
the argument than on dramatic eloquence in the discussion of
the case.
He had a strong memory of the facts of each particular case,
and a singularly lucid method of stating his reasons and
conclusions.
The death of Judge LIBBEY leaves a wide gap in the membership of this court. His chair stood for not less than one eighth
part of the bench.
He came into the work of a judge untried but well equipped,
an~ year by year during his eighteen years of service he grew
in the estimation of the bench and bar, and at the time of his
death, was recognized as one of the ablest judges of the long
line of able and eminent men who have adorned the judiciary
of the State. His opinions are models of judicial style. His
style was simple, perspicuous, diginified; there was no diffuseness to obscure the sense; nothing which did not contribute
directly to bring out and illustrate the point decided. His
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legal learning was firm. He was not a voluminous writer; not
so much a student of cases as of principles; while he had full
reverence for decided cases, his opinions are not a collection of
authorities, for they are sparingly cited. The philosophy of
the law was what engaged bis attention and- that he studied as a
science. To the high reputation this court has attained as one
of the ablest tribunals of the country, he bas contributed his
full share. His eminent associates on the bench have been
long accustomed to give him full credit for the strength he
imparted to the court.
Being himself well-grounded in law, he was quick to discern
legal shabbiness and very impatient of it. He was not always
patient with the lazy, blundering lawyer who loitered in his
profession and who presented indolent, careless briefs. He
rebuked personal and plunder litigation in all forms. No one
ever juggled with justice in bis presence. Being exact himself
in legal ethics, he required exactness of others. He sometimes
spurred such attorneys and for that reason was deemed by some
to be austere. But he was not. In truth, be was tenderhearted, although he did not always wear bis heart upon his
sleeve.
His social friendships were strong and faithful to the end;
once formed, they never wavered, never faltered. His strength
of character made him bold in thought and resolute in expression. He was generally right in his estimates and conclusions;
but men with strong points of character often have strong
prejudices. These two elements of human nature are often
allies. It was so with Judge LIBBEY.
It is not just to judge a man by detached and separate incidents in his life; to comprehend him he must be judged as
a whole.
We mourn Judge LIBBEY as one who has borne ripe fruit,
who has run well his race, who has accomplished a long and
honorable career.
Hon. EMERY 0. BEAN addressed the court as follows:
May U plew~e your Honors: To a few of the present mem hers
of the Kennebec Bar, this sad and suggestive memorial occasion
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carries the mind back in personal recollections a full half century, to the time when our departed friend and brother entered
upon the professional career so successfully filled, and lately, so
honorably ended.
,Judge LIBBEY was admitted to the Kennebec Bar in 1844, and
immediately commenced the practice of his profession in the
town of Albion. He resided there until 1858, when he removed
to Augusta, where he continued in practice, until his appointment as one of the justices of the Supreme Court in April, 187 5.
At the time he entel'ed the profession, among the elder
members of the Kennebec Bar, there were many experienced and
able lawyers, whose practice was not confined to the county,
and whose reputation was well known throughout the State.
Among those then in active practice, and those who about
that time entered upon their life work with Judge LIBBI<JY, are
recalled the names of Allen, Evans, Whitmore, DANFORTH
and Clay of Gardiner; Clark, Emmons, Dumont, WELLS,
Paine, Baker and Gilman of Hallowell ; the Williams, Bradbury,
Potter, Bronson, "\¾~oart, Vose, Lancaster, R1cE, Baker, Titcomb and Fuller of Augusta; Boutelle, the Redingtons, Stark,
Moore, Noyes, Heath, Stackpole and Chandler of 1'r aterville ;
Belcher, the Mays, Benson and Burgess of " 7 inthrop; Fuller,
Foster, Estes, Morrill, Howe, Gile and Bean of Readfield.
Of all those named, with others, then starting in the race of
professional life, there are only now remaining on this side of
the silent river, 'Whitmore of Gardiner, Baker of Hallowell,
Bradbury and Williams of Augusta, and Betm of Readfield.
To these surviving members of the bar, who were the contemporaries of ,Judge LIBBEY, this is a sad record, and may only be
softened and relieved hy the belief in a continued and progressive existence in the hereafter, coupled with the remembrance
of well-spent lives in the faithful and earneRt performance of
duty.
Happy for us, could we look hael~ upon our pa::3t, ns filled
,vith a measure of usefulness and honor, such as crowned the
years of our departed friend.
While Judge LIBBEY did not mingle in society so much as
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many men in his position, his attachments to family and associates were sincere and steadfast. In the quiet of his home,
and in companionship with hooks and congenial friends, his
enjoyment of life, and of the fellowships of life, afforded him
contentment and happiness.
He was not particularly a demonstrative man in any of his
relations or associations.
Sometimes in his hours of leitmre and relaxation, story and
joke and repartee, were indulged in and thoroughly enjoyed,
but as a rule, the strong currents of his life ran in deep and
silent channels.
He was truly in love with, and wedded to the work of his
profession, and of his judicial office. His pride, his ambition
and his enjoyment, in large measure, centered in these.
In his early practice, his love for the law was manifested in
his studious and careful examination and preparation of all cases
intrusted to his care. His zeal for his clients, his continuous
persistent efforts to maintain and secure what he believed to be
their legal and equitable rights, were always manifested in his
conduct of jury trials, and in hearings before the law courts.
But his zeal never allowed him to depart from the rules of
courteous practice or to seek advantage in any way, but by fair,
open, honorable combat.
In his professional intercourse and business relations, he was
the soul of honor. Judge LIBBEY'S practice brought him face to
face with the veteran lawyers of the county, and in his first legal
contests, ·he manifested that mental make-up and sturdy traits
of character which soon gave him prominence at the bar, and
were the sure precursers of that high professional standing and
reputation, ultimately attained.
His was pre-eminently, a legal mind. He had the rare faculty
of stripping every question of its verbiage, and of laying
bare the very sinews of the proposition to be determined. His
naked statement of a case, was, in itself, an argument in its
support.
He had the courage of his convictions, and never failed to
stand by, and act upon them, until convinced of the error ofhis
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conclusions, and then he yielded without question or complaint.
For all shams and pretences he had a healthy contempt, which
he rarely failed to make known when occasion required.
In trials before a jury, he was generally disposed to let lawyers manag-e their own cases in their own way, but his suggestions were frequently a great relief to attorneys, and never
failed, when duly considered, to give progress to a cam~e on trial,
towards the ends of justice and right. He admired briefness on
the part of counsel, in the presentation of causes, and his good
taste and judgment in this direction, were admirably illustrated,
in his clear, concise, terse rulings, and written opinions.
In Judge LIBBEY'S departure from the duties and activities
of earthly life, his family is deprived of most watchful and
affectionate protection and care ; society, of an upright and
honest man; the bar, of one of its most conspicuous and respected
members; the bench, of a true, helpful and trusted associate;
while the State at large, mourns the loss of a learned, upright
and honored judge.
Hon. J. W. BRADBURY said :
May it please your I£onors: I have ventured out this morning
to manifest by my presence, my respect for the memory of my
late friend and neighbor, and your respected associate, ,Judge
LIBBEY, who has recently gone to his reward.
At my age a very few ·words will suffice. And as I had
largely retired from active practice when he became one of your
us8ociates, I knew him but as a lawyer, and shall speak of him
as such, and leave it to others who practiced under him to portray his character as a jurist.
I remember Judge LIBBEY when he first commenced practic~
at the bar, and I recall his marked characteristics.
Without the advantages of a thoroughly classical education
and of large association with the legal profession, he was well
ver8ed in legal principles, and with modest confidence in his
own resources he was H self-reliant man.
He had a clear, discriminating mind, logical and well balanced,
and consequently well adapted to discern the principles upon
which the decision of a cause must rest, and skill in marshaling
the facts in evidence that bore upon the vibtl issue.
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With such qualifications and mental qualities, he took a good
stand at the start. He was not a brilliant orator. He could
not declaim, hut what i~ better, he could reason logically and
with strength and force.
I had been years in practice when he was admitted, and in
the trial of en uses I soon found him a strong and vigorous opponent. He was a fair practitioner with none of the pettyfogger
about him. But he carefully guarded and secured every advantnge bis client was honorably entitled to have.
"'Tith increasing business and increasing power he steadily
advanced to the front rank in his profession at a bar of ability ;
and he maintained his high prn;;ition until his elevation to a seat
with your honors.
I always regarded him as having a judicial mind, possessing
those qualities that ·would make him useful in a body of legal
associates; and I recommended his appointment to the bench,
years before he received the distinguished honor.
On the first occasion when this court-house ,vas occupied by
the court, sixty-four years ago, I was present. The law term
of this court, was then, as now, held in May. Chief Justice
MELLEN, a dignified and courtly gentleman of the old school,
presided. His associates were Judges "'TESTON and PARRIS.
They did well their life work and have passed away. ·with two
of them I became well acquainted, and I met the chief justice
occasionally in socie.ty.
The next generation of judges of this court were SHEPLEY,
WHITMAN and NICHOLAS EMERY. I was acquainted with theni
all and tried cases before each of them.
With SHEPLEY I read law a year or more and learned to love
and venerate him.
It would he difficult to constitute a better court anywhere than
SHEPLEY and WHITMAN alone would make. I next recall of the
judges that I had the honor to know, GooDENOW, KENT, CUTTING,
HATHAWAY, HOWARD, TENNEY, WELLS, APPLETON, MAY, STEPHEN EMERY, DANFORTH, with all 9f whom I was acquainted.
They all filled well the high stations they occupied, and have
all gone to their reward.
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Judge VIRGIN was of a later period, and his high merits are
known to you all.
In this hasty recall of the ptu,t, without any hook~ to refer to,
I have probably omitted some well-known names.
It has been my lot to witness three generations of judges and
three generations of ]a wyers that have passed a wtty.
And last our neighbor is taken from your ranks. It found
him at his post of duty.
Yours is a noble duty. It is to seek the truth and right, to
ascertain, determine and enforce justice between man and man.
And God has set his mark of approval upon it. He has so consti~uted the human mind that such exercise of its powers as yon
duly require is a healthy exercise, and tends to longevity, as is
evidenced by the high average of age that jurists attain.
But the end comes to all; and the faithful discharge of our
duty to God and to our fellow-men is the best preparation for
the life hereafter.
Remarks of LESLIE C. CORNISH, Esq.
May it please the Court: I well remember the first time'that
I ever saw Judge LIBBEY. It was in the trial of the somewhat
celebrated Roswell murder case at the October term, 1870, of
the Supreme Court in this county. His Honor, Judge "'. . . ALTON,
was the presiding judge; His Honor, Judge WHITEHOUSE, was
county attorney and Judge

LIBBEY

was of counsel for defense.·

I was attracted to the scene by idle curiosity but the proceedings were of intense interest, and the striking presence and
manner of Judge LIBBEY made a lasting impression upon my
mind. He was called to the bench some years before I was
admitted to the bar but I can well imagine his power as a practicing attorney.
In the first place, his acute legal perception enabled him to
discover the vital issue of every case. The late Joseph Baker,
his adversary at this bar in nearly every important cause for
many years, once told me that he never saw any other attorney
who possessed the faculty of seizing upon the pivot of a case
with the skill of Judge LIBBEY.
VOL. LXXXVI.
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In the second place, his shrewd common sense and practical
judgment combined to bring out the facts touching that issue
with crystalline clearness. He never could have wasted much
time nibbling about the edges but went directly to the heart of
things.
A,~d in the third place, his con'nnanding presence and his
decisive and incisive manner must have driven home those facts
into the minds of court or jury with sledge hammer force. His
countenance alone must have gathered in nearly half the jury to
begin with, and his marshaling and handling of facts would
bring the rest, more than his share of the time.
Of so-called eloquence he knew little; of the polished declamation of the schools he was equally ignorant. He doubtless
cared for neither, but he possessed in an unusual degree that
power to compel assent by the forceful statement of every day
facts which is an attribute of only strong minds. His arguments
must have been singularly free from flowery metaphors and
historical illustrations, but he could talk as a plain man, with
something to say, to plain men with something to do, and with
a single homespun thrust, let the air out of many a rhetorical
balloon. It is no wonder he was a dangerous antagonist at the
bar.
As a member of the court he retained his individuality. His
conception of the duties of the nisi prius judge would not permit
him to sit idly by and allow what he considered the wrong side
to prevail, though in accordance with legal methods. He did
not believe that the court is merely a starter or time-keeper in
the trial of a cause hut that it is an important factor in reaching
a just conclusion.
The members of the bar have often felt the strength of his
hand in the guidance of a case, and when it fell too heavily there
have doubtless been some complaints; but it should also be said
that they have always felt that the strength was used impartially
and that it was their cause and not themselves that received the
chastisement.
As a member of the law court his work bore the stamp of the
man. His mind was by nature a l~gal mind. It had not received
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the aid of a classical education or of wide culture, but it was.
natural1y strong and accurate ; it worked like a logical machine
and carried him from premise to conclusion with mathematical
prec1s10n. He believell in cold law and his conservatism would
not allow him to wander far from the beaten tracks. Though
deeply versed in the principles of equity yet he held the reins.
with somewhat of legal tightness. I think the members of thebar will agree that he rarely granted an injunction in un equity
proceeding. His written opinions are models of strong, close·
logic; free from all ornamentation, they always decide the point
squarely and clearly. They could not be otherwise ; what he
thought, he thought and no one else for him, and what he said, he·
said in his own way. The judicial structures that he built were like·
the house in which he lived, with neither towers nor turrets,,
verandas nor bay windows, but with a firm foundation of solid
granite, a superstructure plain hut substantial and '' four square·
to every wind that blows."
Such men are rare. They seem to he rarer now than ever ..
It sometimes seems as if the old growth of oak had been quite·
exhausted and as if the second growth were of less hardy grain ..
That, however, may be owing to the perspective, but certain it
is that such strong characters as Judge LIBBEY'S are not often•
met with; he was unique; he resembled no one else. It might
not be best to have the court made up of eight such minds; outof the mingling of diverse intelJects and temperaments the wisest
conclusions are doubtless reached, as white light is the union of
seven distinct colors. But the strength which he added to the·
bench will be granted by all, and especially by your honors
who were associated with him. During the twenty years of his;
judicial life he rendered the State invaluable service, and left a
record of which one might well be proud.
Born in comparative obscurity, deprived of early advantages,
he rose to an honored and commanding position because of his
innate strength of mind, persistent industry and strict devotion
to his profession.
Judge LIBBEY will long be missed. The impassive face, the
whitened locks, the dignified bearing, made him a marked
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figure ·wherever he went. He looked the i<leal judge. But to
those who knew him his legal and judicial attainments were no
less marked than his personal pr.esence.
He lived a serious, genuine and rugged life, and died as he
would have wished, in the midst of judicial labors. It is fitting, that
here in this Court House which was the scene of his early successes as a lawyer, and at this law term at which he so often
participated as a judge, we should pause a moment to pay Olll'.
tribute of respect to his memory. Examples like his deserve
our recognition.
A. C. STILPHEN, Esq., said:
Twenty-five years ago I was a student in the office of ARTEMAS
LIBBEY, then recognized as one of the leading lawyers in the
State, and in the intimacy of that relation saw his life as revealed
in his untiring devotion to the cause ,of his client, his careful
gathering, massing and application of all the evidence bearing
upon it, in his comprehensive knowledge of the law and his
faithful and impartial declaration of its principles; and in it all
and above it all. his strict fidelity and love for honor and for truth.
Then was begotten an affectionate regard for, and confidence,
in him which was strengthened and ripened as in after years,
when often associated with me, he brought to my aid the experience and clear knowledge which I lacked.
As instructor, aR associate or opponent, an<l as friend, he was
ever true to his own convictions of right and manhood and
truth; uninfluenced by fear or favor; self-contained and seeking
self-respect before that of others; superior alike to the idle
breath of praise or blame ; and because of this he held the
respect and admiration of all who tru]y knew the richness and
strength of his nature.
It was because of this that he, a Democrat, was, at the request
qt' Republicans and by a Republican governor, raise<l from the
bar to the bench, the office seeking the man and not the man
the office, and on this higher p]ain the same characteristics shone
hut the more brightly and proved the wisdom of clothing him
in the, ermine which he honored.
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Words of praise can add nothing to the simple record of the
life of Judge LIBBEY. That speaks louder than any words of
ours.
The record of his life is embodied in the records of our courts,
an<l what we say here to day is hut to mark it and perchance
attract to it the attention of corning men, who by that record
may mould their lives to a fuller and more independent manhood than would otherwise be theirs.
The respected instructor, the appreciated associate, the venerated judge, has passed from us, and is ,vith us but in memory.
while the warm heart we had found in him, the friend we had
learned to love, the noble, whole-souled man still has a place in
our hearts, and our manhood is enriched by this association and
by the part he has borne and will ever bear in our lives.
In the fulness of years and still in the rich maturity of his
powers, he has gone on before us to the higher court where a
life well spent here finds its full fruition in the further life
beyond.
Hon. ORVILLE D. BAKER:
May 'it please your Eionors:
e cannot let the dead pass
without the last salute. Judge LIBBEY was a striking and
impressive figure, a survivor of what I think we may fittingly
call one of the great periods of the Maine judiciary. A few
other of those great names are still sp:tred to us, and are held
in affectionate ~steem by every. member of the bar throughout
this State.
The career of ~Judge LIBBEY is full of hope and inspiration to
the younger members of the profession. Particularly is it so to
those young men who, perhaps, find themselves urntble to secure
all those advantages of liberal and clastlical knowledge which
they would like to have. For Judge LrnBEY's career came to
him as the result of persistent work and the full employment of
a masterly mind. His career at the har brought him one of
the foremost places in all this State. Matched himself against
great minds, antagonized in the courteous walks of the profes-sion hy men of ripe experience, of great ability, of trained
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know ledge, Judge LIBBEY took and kept his place at the very
front. No man was ever opposed to him or associated with
him in a case hut would recognize the power of the man. His
analysis of a case was singularly lucid; his grasp of its facb;
was secure; his knowledge of its law well prepared and sufficient. If testimony was to he analyzed, no man could ever
more searchingly bring forth the truth or more unerringly detect
the falsehood. His cross-examinations were marvels of professional skill. In argument he addressed himself strictly to the grent
facts of the case, which he so readily recognized, and suffered
nothing to draw him from their clm,e grasp. The arts of oratory
were a thing he sought not to cultivate. Mere phrases or tricks
of rhetoric had for him no attraction. He massed his facts
solidly; he presented his case logically ; he brought to its discussion a marvelous memory, a retentive grasp of facts, an
intense personality, and, perhaps, above all, a masterful mind;
and these things formed a combination which gave him success
and gave him power.
Of his career upon the bench it is not fitting, perhaps, that
we should speak. His distinguished associates here have a
more just appreciation of his great legal services as their associate. If any man came to the knowledge of law except by the
ladder of toil, that man, it seems to me, . was Judge LIBBEY.
Not that he did not possess the power of lahor and did not
exercise the faculty of labor, but with him it seems to me, legal
knowledge was in some sense intuitive. I have never met a
mind that to me seemed to have a more instinctive power of
unravelling the intricacies of a novel legal proposition, a question of novel procedure, perhaps, or some new point of law,
than did Judge LIBBEY'S. I have never met a mind which
would proceed to unravel and lay on the one side or the other
the various threads that led to the correct conclusion as Judge
LIBBEY'S did.
It was to me a marvellous piece of mechanism.
I believe, may it please your honors, that ,Judge LIBBEY is
entitled to be called one of the greatest lawyers that New England has ever produced in the matter of pure legal intelligence
and power to master and marshal facts.
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Intellectually he had what mny hest he termed a compelling
mind. He did not seek so much to persuade, as by clear and
lucid arrangement and statement to compel conviction. He had
little or none of that oratory which steals away men's hearts.
He seldom appealed to the feelings, but stated with wonderful
cogency, and sometimes resistless power, the bare, outlined,
essential facts.
In his personal and private life, as we knew him, he was a
rare specimen of American manhood. His integrity shone like
a great pearl against the greed and gain-getting of a bnser
world. No man was ever suffered in his presence, on the bench
or off it, to seek injustice without rebuke. He had a mind
single to the just and right. He followed that true line undeviatingly himself, and he meant that all others, so far as he
could control them, should do the same. And yet his character
does not seem to me to be the untried and flawless whiteness of
marble, but rather the rugged strength of granite, where the
common elements, the quartz and the felspar, are intertwisted
into strength, and the mica flecks the whole with soft touches
of human nature; and this combination made a great character,
a strong personality, intense in will, dominating in intellect,
superior in faculty. And yet, with all the stern granite of his
nature, there were many an unsuspected cleft where tender
impulses nestled and clung like flowers, and found soil enough
and gentlest care from him. A man of strong feelings and
deep convictions, he took life seriously, earnestly and faithfully.
And his end became his work. He died, I believe, as he would
·best have loved to die; died with the armor on ; died with
no belittling of his faculty; died in the stress and tide of work;
died in the full possession of all his powers. His passing away
was from the very midRt of active duty. Silently, perhap3, in
physique he had faded during the two or three years preceding
his death, and yet no one of us realized that the end was near,
and he himself, perhap~, as little as the rest. But the hour
struck, and in the midst of the active exercise of his profession,
admired and respected by all the people of the State, he pas~ed
from our midst, and has become a name and a dear memory to
us who are left behind him.
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I could not, may it please your honors, let this escaping
moment pass without having said the word which to me seemed
fit in honor of that memory, for to me he was a companion and
something more even than a friend.
Remarks by the REPORTER OF DECISIONS.
If it please the Court: This beautiful and solemn custom
which we observe to-day is not confined to one county or bar.
Mem hers of the legal profession throughout the State are
always decent not to fail in offices of tenderness to pay meet
homage to our noble dead. I do not, therefore, feel that, as a
member of the bar of another county, I am intruding by adding
a brief tribute to the memory of J u<lge LIBBEY besides the
tender, true and feeling words already spoken by my brothers
of the Kennebec Court.
My brethren have µnited in perpetuating in an imperishable
record the life and services of one of their own number, at the
bar and on the bench. The portrait whjch. they thus hand
down to all time, embalmed in love and veneration, is that of
the honest man and judge who won his way to the highest
honors in life, relying solely on his own merits.
The key note of his succ0ss is Loyalty. He was loyal to hi~
profession as counselor and attorney; he was loyal to the State
as an honored and ever trustworthy judge.
An intimacy of a few ·years has given me an opportunity to
learn something of the minor lights and shades which the
historian so often seeks in vain to discover and which blend
together so harmoniously in hi:; character. Emerson says, ~~ the
gentleman is always serene." This attribute was an ever-present
factor in his life, constantly reminding us of its truth. Yet I
can imagine that a shifty witness, writhing under the eye of the
judge, who was merciless to liars and deceivers, could never
believe that underneath all that quiet demeanor and sternness of
aspect heat one of the tenderefit hearts in the world.
He had but little of what society calls small-talk, and people
were often impressed with the prolonged silence that would
come into the conversation. I used to think they were in con-
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demnation of every-day-chatter until I learned better. He
loved to hear merry talk and could join in it too, but his words
were few because they all meant so much. We are onen told
that it is those who exaggerate who should be more careful of
their language. but I think the responsibility rests with those
whose every word has an exact meaning; to say but little is a
necessity with them, for with a very few words a small subject
is exhausted. But if he talked little, he talked well on all
subjects for which he cared, and which occupied his thoughts.
He was a great lover of a good story and had great enjoyment
in telling or hearing one.
'
He liked the old authors. He was a lover of Sterne, and, at
his be~t, found his humor irresistible ; and his pathos always
found a quick response in his tender heart.
Gibbon was another favorite author. In modern fiction of
which he wiLS a moderate reader, I recall Lorna Doone provoking his laughter with the absurdities of Vice Versa.
Walking was another thing he enjoyed very much, and he
never eonfined his walks to those streets to which citizens point
with pride where are the finest residences nnd the greatest signs
of wealth. He loved rather to seek out the streets lVhere the
working people lived and judge of their condition ; even the
homes of the very poor were interesting to him, and in the
most prosaic surroundings he could find matter for thought nnd
interest. He liked to go up and down the river during his
terms of court at Calais, enter the sawmills, watch the men at
their work, stand listening to the roar of the water pouring
over a dam, through sluices, or dashing over fulls ; a lover of
nature in every aspect and a lover of all men who are simple
and riatural.
He might not have had more friends than other people, yet
his friends had this characteristic, they loved him more, men
and women alike. One of them said to me recently, •( It would
seem like hotanizing on a grave to try and analyze the reason
of my loving him. It was because that majesty, that belonged
to his face and person, so extended to his mind and heart that
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there was nothing ahout him that did not win respect and
inspire love."
So his name will grow brighter as time marches on to the"One far-off divine event
To which the whole creation moves."

At the conclusion of the remarks of the members of the Bar,
Chief Justice PETEHS, in behalf of the full eourt, responded as
follows:

Gentlenien of the Bar: Again is this court called upon to
join the har in commemorating by appropriate proceedings the
life and charncter of one of its late members.
It has fallen to my lot, since I came upon the hench, to speak
for the court in honor of the memory of quite an unusual number of my judicial assoeiates, the very mention of whose names
excites anew our admiration of their virtues; the list including
the names of APPLETON, CUTTING, DANFORTH, BARROWS and
VrnmN. And now it becomes my 1:md but at the same time
satisfactory duty to respond to the resolutions of the bar in
honor of the memory of our late and personally-beloved associate, Judge LIBBEY. The scene reminds me that the hand of
the reaper has been busy in gathering from .the worldly field
those who fifty years ago started with me in the race of life as
professionnl associate::,. Judges VIRGIN and LIBBEY were a
few months only younger than myself. I am beginning to feel
that I am to-day standing not far from the verge where I might
exclaim for the loss of friends in the words of the old poet,
feelingly quoted by my official predecessor on a similar occasion :
"How some of them have died, and some they have left me,
And some they are taken from me-all are departedAll, all are gone-the old familiar faces."

Judge LIBBEY and myself were early acquaintnnces, and I
have ever entertained the highest respect for him as an associate
'and friend, as a lawyer and judge. I have no fear that I muy
overrate him in anything I shall say on this occasion. There
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was nothing m his character or conduct requiring defense or
excuse from anybody. Doctor Samuel ,Johnson, of literary
fame, thought the old Roman maxim. nihil de mo1'tuis nisi
bonum, should he changed by substituting the word verurn for
bonum. I have no doubt that our late brother, could he tell
his wishes, -would ask that nothing but the truth be spoken of
him. He was himself always an ardent lover of the truth.
He was a man of a strong nature and of a strong mind. All
hbi moral and intellectual qualities were cast in a large mould.
For many yeim, before he became a judge he stood in the very
front rank of his profession as a lawyer, and he certainly
achieved great reputation and distinction in his career on the
bench. He must have felt at an early period in his life a
consciousness of his natural powers, to have been imbued with
an nmhition to pursue a professional employment, living, as he
did in bis youth, in modest if not adverse circumstances in a
quiet country town where the opportunities for an education
were limited and the encouragements for su'ccess certainly
not great.
All the practical qualifications for a successful lawyer and
judge were readily acquired, because they were natural to him.
His perceptive qualitieR were remarkably quick and clear as
well as strong. He was. als;> endowed, as naturally follows
from quick and clear perceptions, with rare powers of discrimination; and it was universally accorded to him that he possessed
a good deal of natural sagacity and common sense.
These qualities were supplemented and supported by a strong
will. He was a resolute, self-reliant man, independent in
thought and action, and unalterable in his inclination to do
what he believed to be right. He knew his own mind and
alway~ had the conrnge to act upon his own convictions. It
may be very well supposed that one who possessed such strong
characteristics would be likely to have such a degree of faith
and confidence in his own views as to adhere to them with a
good deal of tenacity. In some instances he may have erred
in this respect. Still no one of his associates was ever overruled in fewer cases than he. And he was a broad-minded
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man in all respects, generous and just, liberal and true. There
was nothing narrow, perverse or selfish in his composition.
Withal he was a sincere and natural man. He manife~ted a
good deal of self-respect without any tinge of vanity or egotism.
No disguise was ever designed that could he made to fit him.
He hated all disguises and false pretensions.
A noticeable trait in his character was the directness with
which all his work was accomplished; a quality of mind which
enabled him to discard to a great extent all collateral and
superfluous materials in the composition of his opinions or in
the construction of his charges to the jury. This admirable
characteristic was seen in all his life. Hi~ mind traveled on a
shorter and sharper route than the min<ls of most men, going
almost in a straight line from premises to conclusion. He
wasted no strength where strength was not required. When
at the bar, his arguments before the court and hefore juries
were brief and pointed and very effective. He sent bullets
rather than scattering shot. Never was he anywhere diffusive
or wasteful of words. I venture to say that not a useless
sentence can be found in all his written opinions. Such selfcontrol had he that he was rarely, if ever, loud or demonstrative but was calm and unruffled in voice and manner, although
he naturally possessed great spirit and the internal fires might
be working within him. His words were soft, but his arguments
were hard-they were hits. He was gentle, but his very
gentleness was strength. He was an attractive figure when
standing before a jury in the role of an advocate, his arguments
being always impressive aud sometimes infused with a mental
fervor amounting to eloquence. His charges to the jury from
the bench were also always clear, concise and logical, sometimes very forcibly and impressively delivered.
He exhibited during all the time he was in judicial office a
great fondneRs for constitutional questions, and he was familiar
with all the cases involving such questions in the reports of the
Supreme Court of the United States. Some of his own best
op11110ns relate to constitutional law. All of his opinions in
our own reports, though written with unpretentious sty le and
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with no aim for the attainment of high literary merit, are
notable for their clear expression, their brevity and precision,
and the logical and conclusive argumentation exhibited in
them.
Still he did not particularly fancy that branch of his judicial
duties, and he expressed an apprehension, when he ca.me to the
bench, that the writing of opinions might he irksome to him.
He felt, however, great contentment with the duties of the nisi
prius terms. In that field he displayed a remarkable patience
and endurance. His terms were never too many nor too long
for him. They never were shortened from petulance or for his
personal convenience. I never knew him to express the least
objection to any work assigned to him. He exhibited great
practical sagacity in the matter of receiving and weighing
evidence and in his explanations of it to the jury. He had that
"happy medium of promptness and deliheration ," which is
necessary for the easy and successful accomplishment of business.
Pm;;sessing, as he did, a thorough know ledge of the common
law, and a love and appreciation of its principles, the work of
applying its principles to ever-changing and differing facts was
evidently a fascination to him.
Not only was his memory a store-house for a vast amount of
common ·as well as legal ]ore, hut he had quite a masterful faculty for grasping and comprehending facts imd intuitively
perceiving their true force and effect. He had rare judgment
in this wide field for investigation. How full of significance
are factR in their infinite forms when truly interpreted ! How
full of light and logic and even of eloquence to some minds, and
how full of darknesA merely to other minds l It has been
said that any solid block of marble may contain beautiful images
which the hand of the sculptor only can chisel out. So does a
mass of facts often contain deeply imhedded ideas which only
the mind of a master can bring to the light. Said Edmund
Burke on this idea: '' Facts are to the mind the same thing as
food to the body. On the due dige::,tion of facts depend the
strength and wisdom of the one, just as vigor and health depend
on the other. The wisest in counsel, the ablest in debate, and
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the most agreeable companion in the commerce of human life, is
that man who has assimilated to his understanding the greatest
number of facts."
It may readily be supposed, from what has been said of the
mental and moral characteristics of our late associate, that he
would be, as he was, particularly helpful in consulting over
cases with the othet judges. He was really a model for example in the consultations. Invariably calm and patient himself,
courteous and considerate towards others, cautious in the
expression of his views, and never unduly moved by any opposition to his views from others, no man in my day has had, or
was entitled to have, more influence in the settlement of quest ions on such occasions than he. It is within my recollection
that in a few instances at. least he was extremely successful in
some interpretation of facts or some expression of opinion which
carried conviction to all minds, dissipating all doubts and
differences previously existing among the judges; the incident
reminding us of the success of the skilful bowman in the scene
described by Tennyson :
" When one would aim au arrow fair, But send it slackly from the sling,
And one would pierce an outer ring,
And one an inner, here and there,
And last the master bowman, he
Would cleave the mark."

By his long-continued and arduous labors in all branches of the
judicial :;ervice he has exerted an influence that will be permanently
felt in the jurisprudence of our State. His own strong individuality
has become impressed upon the pages of our judicial reports.
He will long be remembered by the bar and by the public as a
very able and honest judge. But not alone for the value of his
ordinary judiciul services will he be remembered by the people
of Maine. The State is deeply indebted to him for the conscientious and courageous part acted by him in the scenes occurring
in the year 1880, when a plot was meditated by misguided men
to wrest the government of our State from the hands ofits legitimate
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possessors. In the necessarily hurried consultations held by
the court, to consider questions of great public nrngnitude submitted for its opinion by the state officials, ,T udge LIBBEY was
not a silent actor,-was not led but \vas himself a leader. His
clear and strong understanding and his cool and well-balance<l
judgment excellently fitted him with ability to cope with the
questions which arose in that momentous cri~is, and enabled
him to be of service in exposing the weakness and folly of the
devices of the would-be political plotters. The seemingly formidable plot, having neither moral nor legal ground to stand
upon, failed. Some of the bitterest of his political associatei,
manifested spite against him because he failed to play the part
of friend. and partisan in furtherance of their wishes. But his
honorable conduct will be commended by the better sentiment
of all parties, and the State will not soon cease to respect the
memory of one whose strong lumd struck such hard blows against
that memorable conspiracy.
The private life of Judge Lnm.1<::Y was worthy of all commendation. Although of quiet and modest manners, he was eminently
social in his disposition. His bright wit and intelligence always
made him companionable and interesting. He was VE>ry fond
of his friends, Io,,ed the society of men and women and of
children, and was fond of all kinds of domestfo animals. He was
strongly attached to his horse and dog, whenever he had either~ and
would kindly notice the pets of his friends. He w:is fond of
nature in all of its aspects. All these features of disposition are
proof of the fact that his heart was filled with feeling, sympathy.
affection. He was dignified and imposing in personal appearance, a noticeable man ever,pvhere.
Death came upon him while he was in the midst of the business
of a term of court, Htruggling in a weakened physical condition
to do all his duties to the end. But the spirit was stronger
than the flesh. He became weary of his heavy burdens und has
been laid at rest. He" Has gone from this strange world of ours,
No more to gather its thorns with its flowers;
No more to linger where sunbeams must fade;
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Where, on all beauty, death's fingers are laid.
Weary with mingling life's bitter and sweet,
Weary with parting and never to meet,
Weary with sowing and never to reap,
·weary with labor and welcoming sleep,"

his mysterious soul has fled away. The intelligent and beaming
face, the fine and attraetive form, the pleasant and simple
manners, are to be familiar to us in his person no more; but
the image of them will be imbedded in our hearts forever. But
the last word must be spoken.
The court cordially concurs in the resolutions presented by
the bar; and, in honor of the memory of the deceased, the
clerk is ordered to spread the same on the records of the court.
And, in further honor of the memory of the deceased, the
court will now he finally adjourned.
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APPEAL.
By persons aggrieved in probate, Briard v. Goodale, 100.
persons aggrieved, defined, lb.
right of, must be alleged and established, lb.
by siste~, from appointment of guardian, dismiss~d, lb.
she did not appear to be legally interested, lb.
non constat that a sister is an heir, lb.
Notice of, not fatal objection to, Cambridge v. Co. Com. 141.
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commitee on way appointed before notice of, lb.
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See
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On special writ, R. S., c. 113, § 2, sustained, Duncan v. Grant, 212.
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when assented to by insurer, lb.
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Flowage recoverable by, R. S., c. 92, § 17, Hathorn v. Kelley, 488.
Will lie on sealed instrument, Vamey v. Bmdford, 510.
mutual covenants, but no promise to pay, and contract wholly
performed, lb.
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ATTACHMENTS.
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resident attaching-creditor not a party to insolvent proceedings iIL
another State, Ib.
When an, becomes valid, Brown v. Howard, 342.
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ATTORNEY.
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part payment unless debt is discharged under R . S., c. 82,
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COMMON CARRIER.

Proof failed to show negligence by, Jordan v. Exp1·ess Co. 225.
One accepting free pass as gratuity, Rogers v. Steamboat Co. 261.
conditioned against all risk of personal injury, held, to agree to con1
ditions, whether read or not, lb.
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passenger, bef9re transportation begins, when, lb. ·
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CONSTITUTIONAL LAW.
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CONTRACTS.
Due-bill held not defendant's promise, Ward v. Roberts, 147.
minute of wages due from corporation, lb.
no consideration for defendant's promise, Ib.
Question of signing written draft of, Stemnboat Go. v. Swift, 248.
whether essential to completion of contract, Ib.
no contract until written draft is signed, if it is viewed as the consummation of the negotiations, Ib.
otherwise if it is viewed as a convenient memorial or record of previous
contract, lb.
of what circumstances aid in determining, Ib.
burden of proof on party alleging contract is completed before
signing, lb.
Offer of reward, helcl, a, when, Mitchell v . .Abbott, 338.
proposal acted on before revocation, Ib.
there may be revocation before acceptance, Ib.
when revocation will be presumed, Ib.
offer not accepted within reasonable time, lb.
lapse of twelve years not a reasonable time, Ib.
Relating to property here, Holt v. Knowlton, 456.
dated an_d delivered ex re, Ib.
governed by laws of Maine, Ib.
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B took stock in name of A and receipted for it, and held for unpaid
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defendant owned s.tock prior to plaintiff's debt and after suit again&t
corporation, &c., Ib.
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CORPORATIONS (concluded).
Ownership when date ot' contracting debt, immaterial, Ib.
when survivor may prosecute bill, 1 b.
1iability for debt secured by mortgage, Ib.
debt not one originally owed by corporation, I b.
Lumber company not a railroad company, Palangio v. Lumber Co. 315.
built railroad on its own land for lumbering, Ib.
contractors' laborers have no lien for construction, Ib.
Bill alleging private partnership, Beal v. Bass, 325.
for holding fairs, held, supported by public moneys, &c., no private
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parties held, estopped to deny existence of, I b.
the, proper party to the bill, Ib.
the, held to be in possession of grounds, &c., Ib.
respective rights of parties stated, Ib.
Action by judgment creditor of, Hight v. Quinn, 491.
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also, plaintiff is judgment creditor, Ib.

COSTS.
Allowed executor, but not to claimants, Me1'rill v. Hayden, 133.
no ambiguity, latent or patent, in will, Ib.
Defendant prevailing party, allowed, Watson v. Delano, 508.
COUNTY COMMISSIONERS.
See APPEAL, WAY.
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COVENANT.
To provide suitable right ofway, Bunker v. Pineo, 138.
not a, of warranty or guaranty, Ib.
it is a, to do some thing, broken by inaction, Ib.
When, changes not relation of sureties, Deering v. Moore, 181.
collector of taxes failed to sign bond, Ib.
liability at law same as in bond, Ib •
.Actions of, for breach of, Manning v. Perkins, 419.
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COVENANTS (concluded).
Actions on sealed instruments, held, that instrument was not sealed, I b.
Assumpsit maintained on, Varney v. Bradford, 510.
mutual, with no promise to pay and contract wholly performed, lb.

CRUELTY TO ANIMALS.
See PLEADING.

DAMAGES.
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Rule of, street raised, Chase v. Portland, 367.
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general benefits, affecting all, offset not damage, lb.
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full value if but one dollar is unpaid, Ib.
See Cayford v. Wilbur (mal-practice suit), 414.
In flowage limited to last six years, Hathorn v. Kelley, 487.
not claimed for twenty years, Ib.
Dump car fell on plaintiff, Welch v. M. C. R. R. Co. 552.
dying from injury after i-:ix months, Ib.
verdict for $8000, reduced to $5000, lb.

DEEDS.
See TRESPASS. SALES. TAXES.
Quitclaim, of right, title and interest not prima facie evidence of title, Biitler
v. Taylor, 17.
no evidence of plaintiff's possession, Ib.
no evidence that his grantor had title, Ib.
and none of plaintiff's seizin, Ib.
sheriff's deed sufficient to give seizin antedating such quitclaim four
years, Ib.
true owner disseizecl until possession regained, Ib.
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DEEDS (concluded).
Life estate reserved in, Achorn v, Jackson, 215.
rights of grantor in reservation defined, lb.
same as life estate from a stranger with remainder in fee to plaintiff, lb.
life tenant liable for waste, 1 b.
desiring greater privileges than attach to life estates, parties must stipulate for them, in deed, lb.
In trust for wife and children, Dunn v. Wheeler, 238.
when trust terminated, lb.
wit'e could not disseize while in possession under the trust, 1 b.
Notice of' unrecorded deed, Parker v. Prescott, 241.
attaching creditor not held to haye notice, lb.
in conversation several years before when he had no interest in the
fact, lb.
actual notice requires proof of actual remembrance.
Plenary evidence of contents of, Connor v. Pushor, 300.
when lost and unrecorded, lb.
Marriage a ·good consideration for, Tolman v. Ward, 303.
when not avoided by fraud of grantor, grantee innocent of fraud, lb.
consideration in, expressed in money only, marriage may be shown
instead of money. lb.
Easement in artificial aqueduct by, Cole v. Bradbury, 380.
passes as appurtenant although not necessary to grantee's estate, Ib.
Held, a fraudulent conveyance, Jones v. Light, 437.
consideration grossly inadequate, grantor retained valuable interest
intended to hinder and delay creditors, lb.
void against present and subsequent creditors also bona fide purchasers
with notice, 1 b.
mortgagee is a purchaser, Ib.
Relating to property here, dated, &c., ex re, Holt v. Knowlton, 456.
governed by laws of Maine, 1 b.

•

DEVISE .
See WILLS.
DISCHARGE.
See lNSOL YENCY.
Sureties in bond when, not,. Deering v. Moore, 181.
tax collector failed to sign bond, lb.
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DISCHARGE (concluded).
Sureties release of one by deed, releases all, but not so of discharge of one on
part payment, unless debt discharged under R. S., c. 82, § 45, Ib.

DISSEIZIN.
None by co-tenant without actual ouster, Mansfield v . .LlfcGinnis, 118.
exclusive occupation by one co-tenant not prima facie evidence of
adverse occupation to other co-tenants even if more than twenty
years, Ib.
•
None by wife under deed in trust, Dunn v. Wheeler, 238.
DIVORCE.
Evidenee of provocatio~ not to be confined to times of alleged abuse,
Sko{fi,eld v. Skolfield, 31.
EASEMENT.
See

LEASE.

Water company's, in land and water, exclusive, Wright v. JVoodcock, 113.
taken under charter for public uses, Ib.
trover for ice will not lie by original owner, Ib.
taking ice no injury to the reversion, Ib.
No right of way by necessity, when, KingsZ.ey v. Land Co. 279.
sea on three sides of land where claimed, Ib.
In artificial aqueduct for twenty years, Cole v. Bradl,ury, 380.
same as in natural channel may be acquired by adverse use, Ib.
from ancestor to heir, and seller to purchaser, Ib.
becoming appurtenant passes by deed of estate although not necessary
to grantee's estate, I b.

ELECTIONS.
Elections subject to legislative control, Curran v. Clayton, 42.
secret ball°'t law construed, lb.
Australian ballot law, secret ballot law, Ib.
voter must designate his candidates by a cross-mark as. provided by
statute, and no other way, Ib.
ballots defectively and illegally marked, rejected, I b.
decision of board of aldermen, re-examined ballots, subject to revision
by the court on questions of law and matters of discretion, I b.
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EQUITY.
Bill for petition of waters, dismissed, Warren v. Mf'g Co. 32.
two channels and two sets of riparian owners, lb.
island made two natural channels, lb.
when court cannot equalize unequal division of water, lb.
Bill to restrain nuisance, dismissed, Rockland v. Water Co. 55.
dam fl.owed highway, lb.
statute remedy not invoked, lb.
no imminent danger of irreparable damage,
jurisdiction in, discussed and stated, lb.
Specific :performance decreed, White v. Mooers, 62.
store lot on corner of. . . streets in A, held sufficient description, lb.
second purchaser held chargeable with notice of first sale, lb.
compelled to convey to first purchaser, lb.
Liability in, for unpaid stock, Barron v. Burrill, 66-72.
when survivor may prosecute bill, lb.
Bill alleging private partnership, Beal v. Bass, 325.
for holding fairs, &c., held, supported by public contributions, lb.
parties estopped from claiming ownership in public funds contributed, lb.
or existence of corporation by them created, lb.
respective rights of parties stated, lb.
,vm foreclose mortgage, land ex re, Eaton v. McCall, 346.
when necessary to prevent loss, &c., in cases of unusual and extraordinary circumstances, lb.
bill must allege such case, lb.
mortgagee generally held to lex rci sitre, lb.
When bill should allege possession, Jones v. Light, 437.
to remove cloud on title, lb.
Bill by attaching creditor, Donnell v. Donnell, 518.
claiming lien on insurance, lb.
held, there was no privity to base lien on, lb.
policy assigned with mortgage to surety, lb.
Bill by attaching creditor, Mille1· v. Kenniston, 550.
to defeat insolvency proceedings, lb.
not sustained, it appearing its object was to prevent equitable division
of estate, lb.

1,.

ESTOPPEL.
See

CORPORATION.

PARTNERSHIP.
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EVIDENCE.
See SALES, COMMON CARRIER.
Excluded to show sale was a trust, Sargent v. Hutchings, 28.
Of provocations need not be confined to times of alleged abuse,
in divorce suits, Skolfield v. Skolfield, 31.
Cross-examination of witness showing mental illusion, Pease v. Burrowes, 153
competent for jury weighing examination in chief, Ib.
admitted in discretion of court, de bene, Ib.
but not evidence of facts stated and jury will be so instructed, Ib.
Plenary, of lost deed unrecorded, Connor v. Pushor, 300.
Admissible to show marriage as consideration, Tolman v. Ward, 303.
in deed expressed for money only, Ib.
Horse frightened by moving train, State v. Me. C. R. R. Co. 309.
jury may consider habits of horses, when, lb.

EXCEPTIONS.
See PRACTICE.
Premature presentation of, waived, Duncan v. Grant, 212.
To admission or exclusion of evidence, McKown v. Powers, 291.
should be noted at the time, lb.
to rulings in the charge should be noted, before jury leave the bar of the
court, lb.
when properly noted, how afterward presented, Ib.
by bill of, in a summary manner, with each ruling, Ib.
will not be considered when whole record sent up with statement that
party excepts to all rulings, lb.
When State may take, State v. Me. C. R R. Co. 309.
railroad indicted for negligently killing, Ib.
such indictment is essentially a civil suit, Ib.
Will lie to error in law, Morey v. Milliken, 464.
on facts admitting but one inference, Ib.
Do not lie to decision on facts, 1 b.
that tradesman kept not proper account books, lb.

FIRES.
See RAILROADS.
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FIRE DEPARTMENT.
See 01n,'1c1m.

FISH AND GAME.
See PLEADING,
Complaint, did sell trout, sufficient, State v. Skolfield, 149.
Penalty under Stat. 1891 c. 95, held, Howard v. R. R. Co. 387.
to be recovered in case, and not debt, lb.

FIXTURES.
See MoRTGAGJ<}S.

PAYMENT.

SALES.

Machinery affixed to mill, Hawkins v. Hersey, 394.
held, under conditional sale to be personal property , as against
mortgagee, Ib.
who consented to the agreement, I b.
may he removed by seller retaining title, Ib.

FLOWAGE.
Owners or occ'upants liable· for annual, Hathorn v. Kelley, 487.
abandonment to exonerate owners, non-user must be absolute, not
partial, lb.
proceedings in, on equitable principles, Ib.
damages limited to last six years, I b.

FRAUD.
Sale avoided by, Hoxie v. Small, 23.
False statements of amount paid in for treasury stock, lb.
no more assessments to be paid on land contract, Ib.
Deed avoided not by, when, Tolman v. Ward, 303.
grantee innocent of, I b.
Deed held void through, Jones v. Light, 437.
absolute in form, consideration grossly inadequate, grantor retained
valuable interest, intended to hinder and delay creditors, intent
participated in by both parties, lb.
void against present and subsequent creditors also bona fide purchasers,
having notice of such conveyance or not, I b.
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HUSBAND AND WIFE.

When husband may be wife's agent, Roberts v. Hartford, 460.
had general management of her property, ordered lumber to repair her
buildings, lb.
question of agency, for jury, lb.
ICE.
See

EASEMENT.

WATERS.

INDICTMENT,
See

PLEADING.

INFANT.

See p ARTNERSHIP.
IN SOLVEN CY.
Discharge in, a bar, when, Bank v. llall, 107.
court having jurisdiction of debtor and creditor, lb.
suit on provable debt in another jurisdiction, barred, lb.
national bank subject to jurisdiction in, when, lb.
located in same State as court in, lb.
Dissolution of attachment not determined in, Stetson v. Hall, 110.
resident attaching-creditor not party to proceedings in, in another
State, lb.
statute 1891, c. 109, affects not prior contracts, lb.
Discharge in, held a bar, when, French v. Robinson, 142.
judgment recovered in name of attorney here, lb.
creditor resided without the State, lb.
Creditor accepted a preference: Morey v. lJ'lilliken, 464.
court adheres to former definition of, lb.
"inability to meet maturing debts," &c., although it has general and
popular meaning "insufficiency of assets on favorable winding
up," lb.
§ § 29 and 52 have same meaning, lb.
"knowing" and "having reasonabl<:: cause to believe, " are almost
identical, lb.
Held, preference may be surrendered before proof finally disallowed,
and debt proved, lb,
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•

prior agreement for security works not defense to subsequent preference, Ib.
equal exchange of securities works no injury to creditor, and is no
preference, I b.
replacing lost securities is a preference, lb.
preference waived by assignee, bars not creditors from contesting proof
of debt, Ib.
finding that creditor knows debtor not, held, error on facts admitting but
one inference, Ib.
Tradesmen did not keep proper account books, In 1·e Mooers&; Libby, 484.
discharge in, denied, I b.
keeping proper books, question of fact, Ib.
exceptions lie not to finding below, Ib.
Dissolution of attachment by, Mille1· v. Kenniston, 550.
bill by attaching creditor to prevent, not sustained, its object being to
defeat equitable division of estate in, Ib.

INSURANCE.
See ASSIGNMENT, EQUITY.
Policy for benefit of widow, if any, Small v. Jose, 120.
widow by second marriage entitled to, I b.
widow and then surviving children in ·equal shares, Ib.
grand-daughter not a beneficiary, I b.
policy payable to legal representative for express benefit of wife and
two daughters becomes vested upon issuance of policy, Ib.
only surviving beneficiary was a daughter and the sole legatee under
will of her mother. Held; that she took two thirds of policy,
other third went to heir or' deceased daughter, I b.
when life insurance passes by will without special designation under
statute, Ib.
beneficiaries in policy on life of third persons, I b.
Judgment policy holder in accident assoc., Ins. Com. v. Accid. Assoc. 229.
held to acquire no preference in equitable proceedings of insolvency, Ib.
no attachment or seizure of funds, Ib.
No appeal to courts of law, Jeane v. Grand Lodge, 434.
by members of private associations before exhausting remedies given
by rules of society, Ib.
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I~SURANCE (concluded).
Fire, indemnity against loss, Donnell v. Donnell, 518.
attaching creditors may have, but, lb.
failing to procure, and debtor does, held, to belong to debtor and not
creditor, lb.
creditor held to have no lien on, lb.
policy was assigned to sureties and mortgagees, lb.
no privity of contract or estate between parties, lb.
creditor's bill dismissed on facts of case, lb.
INTEREST,
See lNSURANCJ<].
None on bank dividends, Mustard v. Bank, 177.
or money due on reduced capital, lb.
stock attached, lb.
INTOXICATING LIQUORS.
See PLEADING.
Officer kept, eight days before obtaining warrant, State v. Riley, 144.
owner of, not held on subsequent process, lb.
seizure void, o6]cer a trespasser, lb.
Search and seizure of, in a place, State v. Therrien, 425.
same process runs not against person, lb
proof of latter supports not former, and held to be at variance, lb.
appropriate process in each case to be had, lb.
Officer seized liquors, and took out process, State v. LeOlafr, 522.
as for search and seizure, R. S., c. 27, § 63, they having been found on
the person, lb.
held, complaint and warrant were correct, lb.
seizing without warrant, constitutional, lb.
Warrant for search and seizure, State v. Chartra,nd, 547.
also required search of person, lb.
held, surplusage, there being no corresponding allegation in complainti
lb.

JUDGMENT.
Attorney took, in his own name, French v. Robinson, 142.
on notes of firm residing without this State, lb.
defendant's dischar~e in insolvency, held, a bar in subsequent action on
judgment, lb.
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JUDGMENT (concludeq).
Not motion in arrest of, but for new trial, State v. Tibbetts & Haley, 189.
verdict guilty on several counts, I h.
No lie11 by, for policy holder in accident assoc. Ins. Com. v. Acc. Assoc. 229.
no seizure or attachment of funds, Ib.
Against non-resident, valid, Pm·ker v. Prescott, 241.
:1lthough general in form, instead of special, 1 b.

JURISDICTION.
See ELECTIONS. EQUITY, OFFICER.
National banks are subject to, of insolvent courts, Bank v. Hall, 107.
bank and court located in same State, I b.
Before appeal to courts of law, Jeane v. Grand Lodge, 434.
members of private ~ocieties must exhaust remedies therein, I b.
Clerk of Lewiston Mun. Court may, State v. LeClair, 522.
receive complaints and issue warrants, I b.

JURY.
When may consider habits of horses, State v. Me.
frightened by moving trains, &c. I b.

a. R.R.

Go. 309.

LACHES.
See LIMITATIONS.

LANDLORD AND TENANT.
Tenant liable for reasonable rent, when, Nott v. Owen, 98.
unable to.agree with owner of one fourth of store, ·occupying whole
store rented by other owners to tenant, Ib.
Snow falling from roof upon traveler, Lee v McLaughlin, 410.
tenant had full possession of store, hdd liable, and not landlord, I b.
city ordinance of no effect, notice not given, Ib.

LAW AND }"'ACT.
See INSOLVENCY. PRACTICE.

Me.]
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LEASE.
See

PARTNERSHIP.

Covenant in, not one of warranty, Bunker v. Pineo, 138.
to provide lessee a suitable right of way, Ib.
covenant to do something, broken by inaction, Ib.
Non-payment of rent forfeits not, when, Beal v. Bass, 325.
did not provide for re-entry, or termination of, in such event, lb.
~..,or one year included support of lessor's mother, Varney v. Bradford, 510.
who agreed to pay in monthly installments, death of the mother did
not terminate right to monthly payments for whole year, Ib.
lessor made payments in accord therewith, Ib.

LEWISTON CITY COUNCIL.
See OFFICER.
LEWISTON MUNICIPAL COURT.
See CONSTITUTIONAL LAW,

OFnc.1.m.

LIEN.
See INSURANCI<J.
Contractor's laborers have no, Palangio v. Land Co. 315.
lumber company built railroad on its own land for lumbering, I b.
Taxes and rent held a, Beal v. Bass, 325.
Statutory, waived by common law action, Brown v. Howard, 342.
None on insurance policy, when, Donelll v. Donnell, 518.
by attaching creditor who failed to insure and debtor assigned policy
to surety, Ib.
LIMITATIONS.
Begin to run, in actions of contract, when, Manning v. Perkins, 419.
cause of action accrues, breach of contract, I b.
although no injury results until afterwards, J b.
Right to redeem mortgage barred by, Frisbee v. Frisbee, 444.
adverse possession for twenty years, Ib.
possession must be unequivocally adverse, lb.
In flowage, for last six years, Hathorn v. Kelley, 487.
not claimed for twenty years, lb.
VOL. LXXXVI.
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MARRIAGE.

See DEED.

MASTER ANLl SERVANT.
See NI<~GLIGENCE.

RAILROADS.

MILLS.
Grist-mill held dedicated to public use, State v. Edwards, 102.
bound by statute regn la ting use, I b.
cannot exceed statute toll, I b.
agreement for toll in exce~s, is void, lb.
statute is constitutional, lb.
MUNICIPAL CORPORATIONS.
See TOWNS. WAY,
MORTGAGES.
See EQUITY. LIMI'fA'fIONS.
Given for support of mortgagor, Greenleaf v. Grounder, 298.
during his life on the premises mortgaged, Ib.
interest of mortgagor may be Reized and sold, 1 b.
purchaser's right of possession postponed until condition performed or
extinguished, Ib.
Of land ex re foreclosed here, when, E,.iton v .. McCall, 346.
to prevent loss, &c., under unusual and extraordinary circumstances, lb.
such facts must be alleged, lb.
mortg:agee generally held to lex rei sitm, I b.
Mortgagee is a purchaser, Jones v. Light, 437.
Who may redeem, Frisbee v. Frisbee, 444.
interested, or loser by foreclosure, Ib.
redemption by second mortgagee, but took not assignment of first, held
as quasi assignee by subrogation, Ib.
right to redeem, barred in 20 years, by adverse possession, lb.
possession must be unequivocally adverse, Ib.
Assignment of, with insurance policy, Donnell v. Donnell, 518.
attaching creditor claimed lien, lb.
Chattel, of after-acquired property, Sawyer v. Long, 541.
some new act required to pass title, like delivery, retention, confirmatory
writing, lb.
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MORTGAGES (concluded).
Chattels, things having potential existence, an exception, Ib.
but equity will create a lien on the 1·es, Ib.
on things produced or acquired, when, I b.
chattels purchased, substituted for those sold, Ib.
when, so stipulates, I b.
equitable estoppel stops with mortgagor and assignee, does not apply to•
attachers and purchasers, Ib.
fixtures in, defined, I b.
embraced soda fountain, under conditional sale, Ib.
condition void under Maine law, and, redeemable under Mass. law, Ib,
NEGLIGENCE.
See RAILROADS.
No action for, in voluntary exposure, Walker v. Lumber Co. 1'91..
ample opportunity to be informed of danger, Ib.
brakeman leaning from steps of car, &c. Ib.
Common carrier, held, not liable for, ,Jordan v. Express Co. 225.
proof failed to show any act of, I b.
Street railway poles in street, Cleveland v. Street Ry. 232.
held, although placed there under charter and city ordinance, TlJ.
instructions as to, sustained, I b.
Free pass as gratuity to passenger, Rogers v. Steamboat Co. 262.
conditioned against all risk of personal injury, Ib.
held, valid whether read or not, Ib.
not contrary to public policy, Ib.
passenger, before transportation begins, when, Ib.
attempting to pass gang-plank to steamboat, Ib.
Railroad indicted for killing by, State v. Me. C.R. R. Co. 309.
held, essentially a civil suit, and exceptions by State will lie, Ib.
horse frightened by moving train at crossing, Ib.
jury may consider habits of horses, when, Ib.
Plaintiff stuck splinter into her foot, Mundle v. Mfg. Co. 400.
assuming risks not identical with contributory, lb.
risk not assumed if danger not appreciated, Ib.
mere knowledge precludes not recovery, Ib.
master to provide suitable instruments subject to risks necessarily
incident to business, I b.
but servant may waive or dispense with this duty, Ib.
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NEGLIGENCE (concluded).
and cannot complain if injured, even if master neglects reasonable
precautions, Ib.
Snow falling from roof upon traveler, Lee v. McLaughlin, 410.
tenant having full possession of store held liable, and not landlord, lb.
Physician in mal-practice suit, Gayford v. Wilbur, 414.
contracts that he possesses ordinary skill, liability depends not on skill
possessed, but application of reasonable skill and diligence, I b.
are questions of fact for jury, I b.
In actions for personal injuries, Elwell v. Hacker, 416.
some act of negligence by def~ndant must be proven, due care and
negligence generally for the jury, Ib.
when facts are undisputed and no evidence tor jury, nonsuit should be
ordered, I b.
evidence not admissible to support contentions not averred in declaration, Ib. ·
Dump car fell upon plaintiff, Welch v. life. C. R. R. Go. 552.
held, not to be a volunteer, Ib.
assisted R. R. crew at their request, who could legally make such
rP-qnest, when plaintiff was interested in work to be done, I b.
damages reduced from $8000, to $5000, I b.

NEW TRIAL.

Not granted, when, Chase v. Portland, 367.
no just cause for disturbing verdict, Ib.
no mistake or prejudice on part of jury, lb.
Denied, no questions of law arising, Dodge v. Dodge, 393.
evidence remotely relevant, Ib.
other portions directly contradictory, Ib.
newly-discovered evidence not important, Ib.
cumulative and adding to existing contradictions, Ib.
Verdict against physician, Gayford v. Wilbur, 414.
evidence on vital points conflicting, Ib.
verdict will not be reversed, unless proof shows to moral certainty that
jury erred, lb.
Improper and irrelevant remarks of, Sherman v. Me. C. R.R. Go. 422.
counsel in argument to jury, may be sufficient cause for a, Ib.
remedy by motion and not exceptions if court corrects counsel and
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NEW TRIAL (concluded).

instructs jury to disregard, I b.
but otherwise exceptions will lie, lb.

NOT ARY PUBLIC.
May administer oath on special writ, Duncan v. Grant, 212.
same as justice of the peace, by R. S., c. o2, § 3, lb.

NOTICE.
Second purchaser had, of prior sale, White v. Mooers, 62.
holding legal title compelled to convey, Ib.
Ofunrecorded deed, Parker v. Prescott, 241.
attaching creditor held, not bound by, Ib.
conversation several years before attachment when there was no motive
or interest to remember, Ib.
~ctual notice requires proof of actual remembrance, lb.
of receiving notice and remembering it, I b.
By court, that Auburn is in Androscoggin county, State v. Auburn, 276.
All parties notified bound to take, Weymouth v. Co. Com. 391.
of adjournments in road hearings, lb.
Fraudulent deed held void, Jones v. Light, 437.
against bonaflde purchaser with, lb.
Of tax sales, Bank v. Parsons, 514.
when, and in what newspaper, lb.
When directory merely, in statute, Cambridge v. Co. Com. 141.
of appeal before appointing committee, lb.
disc,mtinuance of way by joint-board, lb.

NUISANCE.
See

EQUITY, WAY.

OFFER OF REW ARD.
See

CONTRACTS.
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OFFICER.
Trials in court, as a rule, IJlUSt be public, Williamson v. Lacy, 80.
discretion of judges in criminal cases as to spectators, Ib.
not unlimited as to number and kind, Ib.
wrongful exclusion of all persons but parties and witnesses, Ib.
judge of court of record not liable, when, acting within his jurisdiction,
Ib.
same rule extended to trial justices, when, act within their jurisdiction,
not strictly ministerial, I b.
when trial justices liable for injuries to individuals, acting unreasonably
and arbitrarily, or from malicious motives, Ib.
a direct injury to the individual and not the public generally, Ib.
Offices not incompatible, Ryan v. Lewiston, 125.
member of Lewiston city council may be permanent assistant engineer,
Ib.
Held, a trespasser, when, State v. Riley, 144.
kept liquors eight days before obtaining warrant, I b.
same for exacting excessive fees, Robbins v. Swift, 197.
Cannot justify under void writ, when, Brown v. Howard, 342.
made returnable to wrong term and attached personal property in
common law action to enforce pretended statutory lien, Ib.
Judicial and ministerial duties of, State v. LeClair, 522.
clerk of Lewiston Mun. court may receive complaints and issue
warrants, I b.

PARTITION.
Bill for, of waters, dismissed, Warren v. Mfg. Co. 32.
two channels, two sets of riparian owners, I b.

island made two natural channels, I b.
when court cannot equalize division of waters, Ib.

PARTNERSHIP.
Note 0f, one partner a minor, Neal v. Berry, 193.
,mssolution of, by arbitration, I b.
•Rote, held a partne.rship debt to be paid by plaintiff who retained the
assets, &c., Ib.
also, defendant's minority a bar, lb.
·nm alleging a, for holding fairs, held, Beal v. Bass, 325.

Me.]

631

INDEX-DIG EST.

PARTNERSHIP (concluded).
supported by public contributions, &c., parties estopped from claiming
private ownership in public contributions, or denying existence
of corporation, lb.
corporat~on proper party to bill, lb.
respective rights of parties stated, lb.

PAUPER.
May acquire settlement, when, Harrison v. Portland, 307.
when of age, with capacity to acquire, lb.
non compos, when of age, follows not father's settlement, lb.
not residing with him, nor supported by him, lb.
Held, on facts, settlement of, in Portland, when father had gained new
one in Lewiston, I b.

PAYMENT.

Due-bill held not, Ward v. Bar1·ows, 147.
minute of wages due from corporation, lb.
defendant not personally liable, lb.
Title of conditional vendee depends on, Hawkins v. Hersey, 394.
vendor can recover full value of property if only one dollar remains
unpaid, lb.
Held, that vendee had completed title by, lb.

PLEA.DING.

See INTOXICATING LIQUORS.

ROBBERY.

Complaint, did sell trout, sufficient, State v. Skolfield, 149.
negative averments not required, lb.
complaint based on section having no exception or proviso, lb.
complaint need not charge act done unlawfully, lb.
necessary only when part of statute describing offense, 1 b.
but use advised in charging elements of offense, lb.
Not motion in arrest, but for new trial, State v. Tibbetts & Haley, 189.
verdict guilty on several counts, lb.
word unlawfully need not be averred, when, lb.
its equivalent, contrary to the form, &c., is used, lb.
same of maliciously, if not by law an element of offense, lb.
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PLEADING (concluded).
Complaint for cruely to animals, sufficient, State v. Clark, 194.
alleged custody and control, without more particulars, I b.
statutes excuse particulars of custody, Ib.
Demurrer admits name of person, State v. Cameron, 196.
liquor sold to S. A. Willets, Ib
persons of surname using initials, I b.
sufficient to distinguish them, Ib.
Indictment with no addition of place, &c., State v. Auburn, 276.
found in Auburn, where court is held, for not opening way in that city, Ib.
judicial notice taken by court that Auburn is in Androscoggin County,
&c., Ib.
way required to be opened within three years, Ib.
offense need not be averred on particular day or days but committed by
continuous neglect for whole period, Ib.
Snit by town to recover taxes, Orono v. Emery, 362.
plaintiff must prove written dinictions and sufficient ones may be
shown under general issue, I b.
Declaration must aver acts, Elwell v. Hacker, 416.
for which the evidence is offered in proof, I b.
In an indictment for robbery, State v. Perley, 427.
value of articles taken was not state~, Ib. ,
"certain money, watch," &c., "of the goods," &c., held sufficient, Ib.
value of property not of essence of crime, Ib.
but held otherwise in larceny, lb.
In action on R. S., c. 46, § 4-7, declaration, Hight v. Quinn, 491.
debt not mortgage debt of corporation, omission to so declare, demurrable, Ib.
•also, that plaintiff is judgment creditor, Ib.
Costs, how affected by, Watson v. Delano. 508.
action discontinued without adjudication, defendant held, prevailing
party, Ib.
Warrant for search and seizure, State v. Chartrand, 547.
also required search of person, held surplusage, there being no corresponding allegation in complaint, I b.
PRACTICE.
See EXCEPTIONS. NEW TRIAL.
Party cannot complain of his own irregularities, Sm·gent v. Hutchings, 28.
letter offered again, once before in evidence, Ib.
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PRACTICE (concluded).
Method of procedure when land is charged with legacy,

Whitehouse v. Cargill, 60.
Witness with unsound mind, Pease v. Bur1·oughs, 153.
cross-examination admitted, de bene, I b.
admitted in discretion of court, I b.
not evidence of facts stated and jury will be so instructed, I b.
Not motion in arrest, but for new trial, State v. Tibbetts & Haley, 189.
verdict guilty on several counts, I b.
one count good, judgment not to be arrested, I b.
conviction on several counts charging several offenses, judgment may be
arrested on bad counts, b~cause judgment may be several and
conYiction general, I b.
Improper and irrelevant remarks of, Sherman v. Me. C. R R. Co 422.
counsel in argument to jury, sufficient cause for new trial, Ib.
remedy by motion and not exceptions if court corrects counsel, &c., I b.
but otherwise exceptions will lie, Ib.
Question of agency for jury, Roberts v. Hartford, 460.
When but one inference can be drawn, Morey v. Milliken, 464.
it is matter of law, I b.
held, error in law that creditor knew not debtor was insolvent, I b.
Decision on facts in court below, In re Mooers & Libby, 484.
not reviewable on exceptions, tradesman kept not proper account
books, Ib.
PROBATE.
Persons aggrieved in, may appeal, Briard_ v. Goodale, 100,
persons aggrieved defined, I b.
right to appeal must be alleged and established, I b.
sister's appeal from appointment of guardian, dismissed, I b.
she did not appear to be legally interested, Ib.

non con.~tat that a sister is an heir, Ib.
·widow's allowance in estate of non-resident decedents, Smith v. Howard, 203.
probate court cannot decree such, I b.
to be made by court of decedent's last domicil, I b.
PROMISSORY NOTES.
See SALES.
Writing held not defendant's due-bill, Ward v. Barrows, 147.
no consideration for defendant's promise, I b.

634

INDEX-DIGEST.

[86

PROMISSORY NOTES (concluded).
minute of plaintiff's wages due from corporation, lb.
paper not taken as payment of wages, lb.
Void when given for taxes, Embden v. Bunker, 313.
does not discharge tax and without consideration, lb.
Relating to property here, dated, &c., ex re, H()lt v. Knowlton, 456.
governed by laws of Maine, lb.
Payable in trucking, Hobbs v. Mooers, 517.
24 months after date, in monthly payments, lb.
whole amonnt to be paid within 24 months, lb.
action within 24 months after date, when, trucking furnished, and
maker refused, lb.
RAILROADS.
See COMMON CARRIER.
Description of property taken by 1 Lime Rock R. R. v. Farnsworth, 127.
marble and limerock included in location, lb.
petition for damages by separate owner, lb.
Street Railway poles in street, Cleveland v. Street Ry. 232.
no defense, that placed there under charter and city ordinance, lb.
instructions as to negligence sustained, lb.
Indictment for negligently killing, State v. Me. 0. R.R. Go. 309.
is essentially a civil suit, and exceptions by State will lie, lb.
horse became frightened by train, lb.
jury may consider habits of horses, when, lb.
Lumber company held not to be a, Palangie v. Lumber Go. 315.
built a, to lumber on its own land, lb.
contractors' laborers have no lieu for construction, lb.
Store extended into, location, Sherman v. J.lfe. 0. R. R. Go. 422.
by license or permission of, company held liable for causing fire, lb.
Dump car fell upon plaintiff, Welch v. Me. a: R. R. Go. 552.
held, not to be a volunteer, Ib.
assisted servants of, at their request, lb.
crew of, can make such request, when plaintiff is interested in work to
be done, Ib.
damages reduced from $8000 to $5000, I b.
REAL ACTION.

Oral evidence of lost deed, Connor v. Pusho1·, 300.
not recorded, plenary evidence of contents required, I b.
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REPLEVIN.
Judgment for return in, suit abating, Bettinson v. Lowry, 218.
order for return as matter of course, except when non cepit alone is
pleaded, I b.
judgment conclusive only in suit on bond, I b.
distinction is between judgment on merits and judgments of abatement
or nonsuit, I b.

ROBBERY.
See PLEADING,

SALES.
See

EVIDENCE ..

Misrepresentations held material, Hoxie v. Small, 23.
amount paid in for treasury stock, lb.
sum received by owner on land contract, lb.
no more assessments to be paid, I b.
Defendant admitted land was conveyed to him, but denied it was a sale,
Sargent v. Hutchings, 28.
evidence excluded to show a trust, lb .
.Specific performance decreed, White v. Mooers, 62.
store lot on corner of . . . streets in A, held sufficient description, lb.
Piano sold for forged Holmes note, Pulsifer v. D'Estimauville, 96.
vendor's title not lost thereby, I b.
Conditional, of machinery, Hawkins v. Hersey, 394.
consented to by mortgagee of mill, I b.
held to be vendor's property, although permanently annexed as fixture,
Ib.
vendor may have trover a{!;ainst purchaser and may recover full value
if one dollar remains unpaid, lb.
Held, payment defeated action, lb.
Agreement that goods sold, and note taken, Holt v. Knowlton, 456.
shall remain payee's, is void, unless in the note and recorded, I b.
conditional sale was not in note but was recorded like mortgage, held,
that property was sold on credit, and title passed, I b.
Soda fountain bought in same way, Sawyer v. Long, 541.
as preceding case, same decision, &c., I b.
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SEWERS.
See

TOWNS.

wAy.

SNOW.
See N1mLIGENCE.

WATERS.

SPECIFIC PERFORMANCE.
See EQUITY.
STATUTES.
Stat. 1893, c 217, held not to apply to pending cases, Rockland v. TViiter Oo. 55.
Stat. 1891, c. 5, hel<l directory as to notice, Oambri<lge v. Oo. Oom. 141.
Statutes relating to same subject matter, Duncan v. Grant, 212.
like power to administer oaths, may stand independently in revision of
the statutes, I b.
Contradictory clauses in amendatory, Howa1·d v. R. R. Oo. 387.
amended so as to read, &c., last words govern, unless absurd, Ib.
case and not debt lies for penalty in Stat. 1889, c. 95, § 10, Ib.
Pleading negative averments in, Hight v. Quinn, 491.

STATUTES CITED, EXPOUNDED, &c.
ENGLISH STATUTES.

Westminster, 2 (13 Edw. I, c. 31), Exceptions,
13 Eliz. c. 5.
Fraudulent Conveyances,

291
437

UNITED ST ATES STATUTES.
Equity,

R. S., of U. S. § 723,
Act, 1882, July 12.
"

National Banks,
do.

1888, Aug. 13,

Pub. Stat. c. 135, § 2.

MASSACHUSETTS STATUTES.
Allowance to widows,

55
107
107

203

STATUTE OF FRAUDS.
Description of land sold,
Conditional sale,

"

White v. Mooers,
Holt v. Knowlton,
Sawyer v. Long,

62
456
541
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SPECIAL LAWS OF MAINE.
Special Act, 1871, c. 636.
1872, c. 446.
"
1874, c. 626.

"
"
"
"

,,

1885, c. 459.
1887, c. 16.

"

1887, c. 94.

"

1887,

C,

97.

1889, c. 448.
1891, c. 51.

"
"

Lewisiton Mun. Court,
Me. F. B. H. M. Soc.
Lewiston Mun. Court,

522

Eastern Me. State Fair,
Me. M. A. Assoc.,
Belfast Water Co.,

325
229

Bangor Street Ry.,
Me. F. B. Assoc.,

232

133
522

113
133
125

Fire Commissioners,

STATUTES OF MAINE.
Stat. 1821, c. 51, § § 8, 39.
" 1821, c. 80, § 4.

Probate,
Replevin,

203
218

-

187 4, c. 175.

Equity, jurisdiction, -

1880, c. 193.
1885, c. 332.
1885, c. 378, § § 1, 8.

Elections,
Grist-Mills,
Electric posts and lines,

"

1887, c. 97.

Way,

"

1889, c. 237.
1889, c. 250.
1889, c. 274.

Life and Casualty Ins.
Robbery, Taxes,

1889, c. 285.

Sewers,
Intox. Liquors,

377
425

·way, appeal, notice,
Protection of Game,
Elections,
Insolvency, non-residents,
Collateral Inheritance Tax,

141
387
42
110
495

"
"
"
"

"
",,
"

1891, § 4.

"

1891,
1891,
1891,
1891,

"
"
,.
,,

c.
c.
c.
c.

5.

95, § 10.
102.
109.

"

1893, C 146.
1893, c. 217.

"

1893, c. 260.

Suits in law and equity,
Elections,

55
42
102
232
367
229
427
244

-

55
42

REVISED STATUTES.
1841, c. 96, § 10.
" c. 130, § 11.
1857, c. 96, § 11.

Equity, jurisdiction,
Replevin,

218

55

Replevin, -

218
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REVISED STATUTES (continued).
Land,
c. I, § 6, cl. 22.
Disinterested,
c. 3, § 14.
Highway Surveyors,

1883, c. I, § 6, cl. X.
"

"
"
"
"

c. 4.
c. 6.
c. 6, § § 3, 6, 9.

Elections,
Taxes,
Taxes,

"
"
,,

c. 6, § § 70, 71, 73, 76. Taxes,
c. 6, § § HI, 175.
Taxes,
c. 6, § 175.
Taxes,
Drains and Sewers,
" c. 16, § § 2, 3.
"c.17,§5.
Nuisance,

"
"
"
''
"
"
"
"
"
"
"
"

"
"
"

"
"
"
"
"
"
"
"
"

"
"
"

Way, notice,
c. 18, § 26.
Way,
c. 18, § 49.
Way,
c. 18, § 67.
c. 23, § 4.
Lien, on beasts 1
c. 24, § I, cl. II.
Pauper,
c. 27, § § 27, 39, 40, 43, 63. Intox. Liquors,
c. 27, § 39.
Intox. Liquors,
Moose, Deer, Caribou,
c. 30, § 18.
Notary Public, c. 32, § 3.
Fish and Game,
c. 40, § 49.
Corporations, c. 46.
Corporations, c. 46, § 47.
Manfg. Corporations,
c. 48, § 16.
Railroads,
c. 51, § § 9, 43.
Railroads,
c. 51, § § 14, 19.
Railroads, fl.res,
c. 51, § 64.
Railroads,
c. 51, § 141.
Grist-Mills,
tolls,
c. 57, § § 5, 6.
Probate,
appeal,
c. 63, § 23.
Allowance to widows,
c. 65, § § 21, 36.
Insolvency,
c. 70.
Attachments,
c. 70, § 33.
Insolvency,
c. 70, § § 29, 52.
Insolvency,
c. 70, § 46.
Probate,
interested,
c. 71, § 25.
Wills,
c. 74, § 3.
Wills,
c. 74, } 9.

[86
76, 127
185
450
42
244
76, 78
514

362
317
534
55

391
185
377

342

307
522
144
387
212
149
- 66, 72
491
315
261
127
422
315
102
100

203
107

llO
464
484
100
285
133
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REVISED STATUTES (concluded).
1883, c. 77, § 6, cl. 7.
" c. 77, § 6, cl. XI.
" c. 77, § 51.
"c.82,§7.
" c. 82, § 45.
" c. 82, § 117.
" c. 86, § 30,
" c. 92.
" c. 92, § 17.

" c. 95, § 5.
" c. 96, § § 10, 11.
" c. 111, § 2.
,, c. 111, § 5.

"
,,
"
"
"

c. 113, § 2.
c. 118, § 16.
c. 120, § 1.
c. 124, § 29.
c. 132, § 6.

Equity, wills,

-

133

Equity, jurisdiction, .
Exceptions,
Writs,
Proceedings in court,
Costs,
Trustee disclosure, Flowage. Flowage, Waste, co-tenants, Replevin,
Minor,
Conditioned Sales, Arrest,
Robbery, Larceny,
Cruelty to animals, Mun. and Police Judges,

55
291

342
181
508
137

102

487
118
218
193
456, 541
212

STATUTE OF LIMITATIONS.
See LIMITATIONS.
STOCKHOLDERS.
See CORPORATIONS.
SUBROGATION.
By operation of law, Frisbee v. Frisbee, 444.
first mortgage redeemed by second, Ib.
SURETY.
See BOND,

TAXES.
Cottage when not exempt from, Foxcroft v. Straw, 76.
lot not occupied by camp meeting within R. S., c. 6, § 6, cl. II. Ib.
rightfully assessed to tenant in possession, I b.

427
427

194
522
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TAXES (concluded).
Camp-meeting land when taxable, Foxcroft v. Camp Meet. Assoc. 78.
used for stabling, victualling, and cottagers, I b.
recoverable at law, although laid in gross, when, I b.
if any part of land be taxable, J b.
Officer held liable in trespass, Robbins v. Swift, 197.
exacted excessive fees of tax payer under arrest, lb.
Real estate ofY. M. C. A, when taxable, Aubnrn v. Y. M. C. Assoc. 244:.
when rented for revenue, &c., Ib.
how assessed on such part for purpose of suit, I b.
Promissory notes given for, when void, Embden v. Bnnker, 313.
accepted by town treasurer in payment for, Ib.
does not discharge tax, anrl is without consideration, I b.
Suit for, by action of debt, when, Cape Elizabeth v. Boyd, 317.
authorized in writing by municipal officers, Ib.
general direction to sue for, insufficient, I b.
each case must have separate consideration, Ib.
Written directions held insufficient, Orono v. Ernety, 362.
suit in name of town not named, Ib.
what may be shown under general issue, insufficient written directions, Ib.
Collateral inheritance, State v. Hamlin, 495.
not a, upon real and personal estate, held, constitutional, Ib.
$500 exemption attached to each legacy, Ib.
Forfeiture of land for unpaid, Bank v. Parsons, 514.
requires strict,compliance with statutes, Ib.
following defects held fatal; no copy of State treasurer's record, did not
show what year was the tax, or assessed by Legislature or Co.
Com., or notice printed in county where land lies, Ib.
also, imperfect description; "9098 acres in 2 R. 2 W. K. R. Highland,"
'' 12093 acres in 2 R. 2 W. K. R." Ib.
City, invalid, when resolve raising, Rockland v. Farnsw01th, 533.
not legally passed or approved by mayor, I b.
no defense to suit to recover State, county and city, assessed in soliclo,
that city tax is invalid, I b.

TOWNS.
See NEGLIGENCE, WAY.
Not liable for acts of highway surveyor, Gardiner v. Camden, 377.
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TOWNS (concluded).
for cleaning ditchP-s and culverts, whereby surface water flowed on
plaintiff's land, lb.
such facts sustain not action on Stat. 1889, c. 285, 1·elating to public
drains and common sewers, 1 b.
Public sewer built in Biddeford, Gilpatrick v. Biddeford, 534-.
municipal officers acted as public officers and not as agents of the
town, lb.
city ordinances did not usurp general statute, 1 b.
street commissioner not agent of city, 1 b.
TOWNS.
May sue for taxes, wllen, Cape Elizabeth v. Boyd, 317.
written directions authorizing suit, lb.
general directions to sue, &c., insufficient, 1 b.
each case must have separate consideration, 1 b.
Municipal officers not general agents of, Bryant v. Westbrook, 4-50.
act as public officers, not as servants or agents, 1 b.
not liable for their acts, assuming construction and repair of highways, lb.
Held, in this case, they acted not as a tribunal locating, &c., sewer, but
repairing street and building cateh-basin, 1 b.
TRESPASS.
See DEEDS.
Plaintiff in, q. c. mustsho-w possession, Butler v. Taylor, 17.
when quitclaim deed does not support, 1 b.
sheriff's deed held a defense in, 1 b.
Officer held liable in, Robbins v. Swift, 197,
exacted excessive fees of tax payer under arrest, 1 b.
TRIAL JUSTICE.
See OFFICER,
TROVER.
Will not lie for ice, when, Wright v. Woodcock, 113.
water company's easement in water, taken for public use, is exclusive, lb.
VOL. LXXXVI.

40

642

INDEX-DIGEST.

TRUSTEE PROCESS.
Disclosure in, de·em<ed to be true, Hamilton v. Hill, 137.
not contradicted, and appearing full and true, I b.
TRUSTS.
See WILLS.
Purchaser took title charged with a, White v. Mooers, 62.
second purchaser chargeable with notice of first sale, I b.
compelled to convey to first purchaser, lb.
'For benevolent and charitable purposes, upheld, Fox v. Gibbs, 87.
the two words as used in will mean charitable, I b.
Deed of, reserved power of disposal, Paine v. Forsaith, 357.
by will or other written instrument, I b.
last written instrument held to prevail, &c., I b.
rights of parties stated, I b.
when beneficiaries become absolute owners, I b.
property given for their use, &c., none others interested, I b.
gift of income gives the property, real and personal, Ib.
trust terminating after death of widow, I b.
court can decree distribution, &c., I b.
WAIVER.
Of exceptions prematurely presented, Ditncan v. Grant, 212.

by consent of court, at argument, I b.
Statutory lien, by common law action, Brown v. Howard, 342.
WASTE.
See DEED.
WATERS.
See

WAY.

EASEMENT.

"lrwo natural channels caused by an island, Warren v. Manj'g Go. 32.
two channels and two sets of riparian owners, I b.
when court cannot equalize unequal division of, Ib.
bill praying division of dismissed, I b.
[iee below low water line, McFadden v. Ice Go. 319.
all may cut there, as public right, I b.
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WATERS (concluded).
as State owns beds of navigable, and great ponds, 1 b.
above low water line, such rights exist not, lb.
nor in non-navigable, private ponds, or flats, lb.
owners of flats may prohibit deposit of snow by adjomrng· ice-cutttemi, Io.
Easement in a1•tiflcial aqueduct, Cole v. Bradbury, 380.
same as in natural channel, acquired by adverse use, lb.
from ancestor to heir, and seller to purchaser, I b.
will pass by deed becoming appurtenant although not necessary to
grantee's estate, I b.
WATER COMPANIES.
See EASEMENT.

NUISANCE.

WAY.
See NEGLIGENCE.
Highway flowed out by dam, Rockland v. Wate1· Co. 55.
bill to restrain dismissed, I b.
statute remedy not invoked, I b.
no imminent danger of irreparable damage, I b.
Covenant to provide right of, Bunker v. Pineo, 138.1
held; not a warranty or guaranty, lb.
right of, by necessity, not a defense, lb.
covenant broken by inaction, lb.
Notice of appeal not fatal objection, Cambridge, Co. Com. 141.
statute requiring notice, directory merely, lb.
committee appointed before notice of appeal, Ib.
Ownership disqualifies not committee, when, Andover v. Uo. Com. 185.
no part of his land taken, Ib.
description of, held, sufficient, I b.
termini fixed and certain, general route unmistakable, lb.
Poles of street railway in, Cleveland v St1·eet Ry. 232.
placed there under charter a.nd city ordinances, I b.
no defense in action for injury to traveler, lb.
Indictment for not opening, State v. Auburn, 276.
required to be opened within three years, need not aver particular day
or days, but continuous neglect for whole period, I b.
No right of, by necessity, when, Kingsley v. Land Co. 279.
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WAY (concluded).
sea on three sides of land where, claimed, lb.
Street raised, rule of damages, Chase v. Portland, 367.
diminution in market value, lb.
cost of restoration of buildings admissible to show benefits, but not
cause of damage to them, lb.
peculiar benefits offset to damage, lb.
general benefits, affecting all, offset not damage, lb.
Repairs of ditches and culverts in, Gardiner v. Cam,den, 377.
caused surface water to flow on plaintiff's land, lb.
town not liable therefor, and facts sustain not action on Stat. 1889, c.
285, relating to public drains and common sewers, lb.
~etition for, to Co. Com. need not aver, Weymouth v. Co. Corn. 391.
will cross railroad track, lb.
although notice to railroad must be given, lb.
proceedings for, not void where full view and hearing after notice, lb.
adjournments m,1,y be had and all parties notified bound to take notice,
lb.
Town officers built catch-basin in, Bryant v. Westbrook, 450.
held, they acted not as agents of town, lb.
nor as municipal officers locating sewer, lb.

WIDOW.

See INSURANCE.

WILLS,

Allowance in estate of non-resident decedents, Smith v. Howard, 203.
not by probate court here, lb.
but by court of decedents' last domicil, lb.
WILLS.

See INSURANCE,

PROBATE.

Tn.usTs.

A legacy and annuity, a charge upon the laud, J,Vhitehouse v. Cargill, 60.
the will giving son the fee subjected the land to life estate for widow
and legacy to daughter, lb.
no other fund in will therefor, lb.
method of procedure in such case, I b.
Trust for benevolent and charitable purposes, upheld, Fox v. Gibbs, 87.
the two words mean charitable as used in will, lb.
When life insurance passes by will without special designation under statute,
Srnall v. Jose. 120.
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WILLS (continued).
beneficiaries in policy on life of third person, Ib.
Child or issue take not by, when, Merrill v Hayden, 133.
devise intentionally omitted, or not by mistake, I b.
Held: omission was intentional, I b.
residue not disposed of by, I b.
descended as undevisecl estate, I b.
legacy to missionary society lapsed by extinction before testator's
death, lb.
gift to daughter created not trust fund, I b.
income for life and principal if needed, Ib.
costs allowed executor, but none to claimants, I b.
no ambiguity, latent or patent, in, lb.
Money legacies made a charge on the realty, llill v. Bean, 200.
no personal estate after paying debts, executor had power of disposal
and residue given to certain residuary legatees, Ib
real estate ordered to be converted, and balance, after debts and legacies,
should go to residuary legatees, I b.
Life-estate with power of disposal, Hatch v. Caine, 282.
residuum went to another beneficiary, Ib.
life-tenant kept separate deposit of funds of estate, Ib.
heltl, fnncls belonged to testator's estate, and bill maintained for

possession, Ib.
How revoked or cancelled, Townshend v. HotlJard, 285.
in whole, or in part, hy cancellation or obliteration, Ib.
wholly revoked when signature of testator is cancelled or obliterated,
animo revocandi, or what is essential to validity of whole will, I lJ.
may be done by pencil as well as by pen, I b.
single clause may be revoked, or cancelled, lb.
Gift of money to wife held absolute, Loring v. Hayes, 351.
clause reading:" I also give and bequeath," &c., and same clause giving
life estate in specific articles named, Ib.
"also," means here, "in addition to," Ib.
residue not expended giYen to other legatees, held, not to apply to the
above money gift, I b.
Beneficiaries under, taking as a class, Brown's estate, 572.
share of one dying before testator, will go to the survivors, Ib.
that legatees are a clnss, important, but not couclusin~ when mentioned
by name, Ib.

646

INDEX-DIGEST.

[86

WILLS (concluded).
of residuary trust and income, lb.
held, whole income, first, to annuitants then to children as a class equally
and to survivor until his death, when trust ceases, lb.
then trust eqffally among grandchildren and their issue by right of
representation, lb.

WITNESS.
See

EVIDENCE.

WORDS AND PHRASES.

Adverse use,
After-acquired propert~, Agent,
Also,
Assuming the risks,
Benevolent and charitable,
Breach, and not rescission,
Cancellation and obliteration,
Charge and custody,
Collateral inheritance, excise tax,
Non constat, that a sister is an heir,
Consummation of the negotiation,
Contribution,
Dealer's talk,
Disinterested,
Elective franchise,
Equitable proceeding,
Equity jurisdiction, given by piecemeal,
Estoppel,
Exceptions, in a summary manner,
Fraudulent conveyance, Free pass, Harmless irregularity,
Having and not applying skill, Illegal seizure, is no seizure,
Insolvent, -

- 383, 44:4
541
- 452, 460
351
400
94
421
288
195
495
101

259
181
27
188
52
232
57
335
295
437
261
142
414
146

464
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WORDS AND PHRASES (continued).
Just compensation,
Knowing and having reasonable cause to believe,
Laches,
Land,
Lien, waived,
Motions, more elastic than exceptions,
Nature placed it there,- the island,
Negative averments,
Officer, ministerial and judicial, Public right, ice cutting, Public use, grist-mills,
Pure fiction,
Receiving notice and remembering it,
Res Judicata,
Respondeat supe1·io1·,
Revocation, presumed,
Sole judges,
Sound public policy,
Store lot, on corner of streets, Trucking, note payable in,
Value,
Volunteer,
Widows' allowance,

WRIT.

Oath on special, R. S., c. 113, § 2, Dunco,n v. Grant, 212.
administered by notary, same as by justice of the peace, lb.
Held, void when made returnable, Brown Howard, 342.
more than 60 days after date, to Lewiston Mun. Court,' lb.
no protection to officer attaching personal property, I b.
when officer cannot justify as plaintiff's servant under void, lb.

ERRATA.

Page 112. For W. B. Clark, read W. B. French.
Page 427. For R. S., c. 100, § 1, read c. 120, § 1.
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367
464
490
131
346
4-25
27
491
80,522
325
102

173
244
76,218
450
341

365
314
66
57
427
552
203

MI~MORANDU~f.
On the twelfth day of April, 1894, Honorable SEWALL C.
STROUT was appoint~d a justice of this court in the place of :\fr.
Justice AnTEMAS

LIBBEY

deceased, and took his seat on the

bench on the twenty-fourth day of the same month, nt a set'!sion
of the court held at Houlton in the County of Aroostook.

CHAPTER 217.

An .Act in relation to suits at law and in equity in tile Sup1'eme
Judicial Court. .

*
Sect. 11.

*

*

*

*

*

*

*

No justice of the supreme judicial court shall sit in

the law court upon the hearing of any cause tried before him,
or in which any of his rulings are the subject of review, nor
take any part in the decision. thereof.
Approved March 17, 1893. ·

