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OASES 
IN THE 

SUPI{E~IE JUDICIAL COlJR,-f, 
OF THE 

STATE OF MAINE. 

TOBIAS L. ROBERTS, and another, vs. FRED E. RICHARDS, 

and another. 

Hancock. Opinion June 2, 1891. 
Deed. Island. Grant,- location. Disseizin. Adverse Use. Act of Separation, 

June 19, 1819; R. S., 1857, p. 43; French Grant, July 23, 1688; 
Resolves of General Court, July 6, November 23, 1787, 

January 26, 1814. 

Where land bounded southerly on the seashore and extending one league in 
width on each side of a river at its mouth, was granted together with the 
island of Mount Desert and '' other islands on the fore part of said two 
front leagues;'' - Held; that in ascertaining the location of the "other 
islands" mentioned, the rule governing "flats" between adjoining owners of 
land situated on the rear shore does not apply. 

The defendants claim title to one of the six Porcupine islands in Frenchman's 
Bay, known as Round Porcupine, through the State of Maine from the Com
monwealth of Massachusetts in 1819 and 1876. The plaintiffs contend that 
the Commonwealth, by Resolve in 1787 granted it with other islands to one 
Gregoire. It appeared that a few months thereafter a special agent of the 
Commonwealth and Gregoire with a surveyor proceeded to the locality and 
established· the lines of thl? grant. Five years afterwards Gregoire conveyed 
all the land and islands granted, mentioning thirteen islands by name, but 
not including any of the Porcupines or others in their vicinity, and nenr 
afterwards, so far as the county registry shows, attempted to convey any of 
t~e Porcupine islands. On the other hand, the Commonwealth did subse
quently authorize the location of five hundred acres on the Porcupine islands. 
Held; that in the absence of any more direct evidence of the location of the 
grant, these contemporaneous and subsequent acts of the parties are sufficient 
evidence that Round Porcupine was not included therein. 

84 11 85 265 
'67 321 
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To effect the disseizin of the real owner of land, the entry under a duly regis
tered deed from one having no title, must be followed by an open, notorious, 
exclusive possession, continued uninterruptedly during the statute period. 

Such a deed is evidence of the extent of the grantee's claim, but the registration 
is constructive notice to those only who would claim under the same grantor. 

The essential use and occupation by one claiming adversely must be of such 
unequivocal character as will reasonably indicate to the true owner visiting 
the premises during the statute period, that, instead of suggesting the 
probable invasion of a mere occasional trespasser, they unmistakably show 
an asserted exclusive appropriation and ownership. 

The facts in this case are not such as can lay the foundation of a presumed 
grant from Massachusetts or Maine. 

ON REPORT. 

This was a real action for the recovery of an island in French
man's Bay, near Bar Harbor, Mt. Desert, known as Round or 
Bald Porcupine and Wheeler's Porcupine. Both parties agreed 
that the title at some time prior to the separation of Maine from 
Massachusetts, was in the latter State. 

The case is stated in the opinion. 

Deasy and Higgins, for plaintiffs. 
Plaintiffs' deeds give them better title than defendants' pos

session admitted by the declaration ; also better than defendants' 
earlier deeds from Massachusetts as a grantor, because she had 
before then parted with her title to the De Gregoires, under 
whom neither party claim by deed. They also have title as 
against all the world by adverse occupation for more than twenty 
years under color of recorded deeds. If locus not within the 
French Grant, plaintiffs entitled to have question of presumption 
of grant from Maine or Massachusetts, to person unknown, 
submitted to the jury. Grant admissible to show that d~ 
fendants' grantor had no title. Hickey v. Stewart, 3 How. 750; 
Rand v. Skillin, 63 Maine, 104. Measuring the two front 
leagues of the French grant in accordance with the doctrine of 
Winthrop v. Ou1·ti.i;, 3 Maine, p. 117, and extending the side 

lines at right angles with the general course of the two front 
leagues on the shore, it includes 'Wheeler's Porcupine. Such 
side lines following the sinuosities of the river would be crooked, 
and if any line is to be produced to find the islands on the 
"fore-part" the last line is the line. Line so produced includes 
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Richardson, 46 Pa. St. 390; Dr-aper v. Short, 25 Mo. 197; 
Booth v. Srnall, 25 Iowa, 177; 3 Wash. R. P. p. 150 (3d Ed.); 
.Johnson v. G01·hmn, 38 Conn. 521; La Frombois v. Jackson, 
.8 Cow. 589; Fo1·d v. Wilson, 35 Miss. 504; Grant v. Fowler, 
:a9 N. H. 104; Farrar v. Fessenden, Id. 268; Lea v. Polk Go. 
Copper Co. 21 How. 493; Hall v. Law, 102 U.S. 461; Bellows 
v. Jewell, 60 N. H. 420; Ga1'diner v. Gooch, 48 Maine, 487; 
Ament v. Wolf, l Grant Cas. 518 (Penn.) ; Eifert v. Reid, 
J. N. & Mc. 364; Boynton v. Hodgdon, 59 N. H. 247; Spaulding 
v. Warren, 25 Vt. 322; Jackson v. Oltz, 8 Wend. 440; Webb 
v .. Richardson, 42 Vt. pp. 465-474; Foxcroft v. Barnes, 29 
Maine, 131; Blake v. F1'eeman, 13 Id. 135; Webb v. Hynes, 
:9 B. Mon. 388; Babson v. Tainter·, 79 Maine, 371. Presumption 
of grant: Hillary v. Waller, 12 Ves. 239,252; Eldridge v. 
I1nott, Cowp. 215; Edson v. Munsell, 10 Allen, 568; Mayor of 
Hull v. Horner, Cowp. 102; Stevens v. Taft, 11 Gray, 33; 
Doe v. Reed, 5 B. & A. 332; Barnard v. Edwards, 4 N. H. 
321; Garrett v. Jackson, 20 Pa. St. 335; Casey's Lessees v. 
Incloes, 1 Gill, 503; Willia,m,s v. Dowell, 2 Head, 695-698; 
Ricard v. Williams, 7 Wheat. 59-110; Goodtitle v. Baldwin, 
11 East, 488; Crooker v. Pendleton, 23 Maine, 341; McIntire 
v. Thompson, 4 Hughes, 562 ( 10 Fed. Rep. 531). 

Nathan and Henry B. Gleaves, Wiswell, Iling and Peters 
with them, for defendants. 

VIRGIN, J. Writ of entry to recover possession of Round 
Porcupine Island situated in Frenchman's Bay. 

The plea admits the defendants to be in possession of the 
whole Island, claiming a freehold therein. Upon this prima. 
Jacie evidence of title the defendants may confidently rely until 
the plaintiffs shall affirmatively show that possession to be wrong
fol as against themselves. The case is before the court on a 
report of the evidence ; and the question is - Which of the 
parties does this evidence show to have the better title to all or 
any part of the demanded premises. R. S., c. 104, § 10; 
lVyman v. Brown, 50 Maine, 139; Stewart v. Davis, 63 
Maine, 539, 542. 
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The plaintiffs' record title comes through five mesne convey
ances from Richard Higgins, whose deed of December 15, 1849, 
to his grantee after describing the Island in controversy, specifies 
the source of his title as follows: '' Being the same which was 
forfeited to me, the said Richard Higgins, by paying the taxes 
and cost of advertising agreeably to the statute" mentioned and 
then in force. The taxes paid by him ,vere assessed in 1845 
and 184G on the Island by the assessors of the town of Eden. 
The Island, however, was never in that town hut iu Gouldsboro', 
as is shown by the acts of incorporation of the towns named. 
Higgins, therefore, obtained no legal title by the payment of 
taxes assessed without authority of law and his deed of warranty 
could convey none. 

The defendants derived their record title through the State 
of Maine from the Commonwealth of Massachusetts which the 
parties admit held the title at some time prior to the Separation. 
By force of the Act of Separation, of June 19, 1819, incorporated 
into the constitution of this State, one, half of the lands belonging 
to Massachusetts situated in Maine, became the property of 
Maine. Appendix R. S., 1003; Const. Maine, Art. 10 ( se3 
R. S., 1857, 43);and the other half hydeed of October 5, 
1853. And on December 28, 1876, the State of Maine, by its 
Land Agent thereunto duly authorized, conveyed'' All the right, 
title and interest of the State" in Round Porcupine Island to the 
defendants and one Buffum whose interest was conveyed to the 
defendants on October 25, 1882. 

The plaintiffs challenge the source of the defendants' record 
title, contending that Massachusetts had parted with her title 
prior to the Separation in 1819. 

The report shows that, on July 23, 1688, certain officers of 
Louis XIV granted to one Cadillac "The place called Donaquec, 
consisting of two leagues on the seashore and two leagues in 
depth, viz., one league on each side of Donaquec [now Jordan's] 
River;" together with "The Island of Mt. Desert and other 
Islands which are on the fore part of said two front leagues;" 
which grant, on May 4, 1689, was confirmed by the King,. 
specifying the land on the main land, but omitting all mentioill 
of any islands whatever. 
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Prior to November G, 1786, the French grant became the 
property of Massachusetts. On that day, Marie Therese de 
Gregoire (granddaughter of Cadillac) and her husband petitioned 
the General Court of Mttssachusetts, for reasons stated in the 
petition, to confirm to them the territory covered by the grant. 
On July G, 1787, the General Court, by resolve granted to the 
De Gregoires ''All such parts of the Island of Mt. Desert and 
the other islands and tracts of land particularly described in the 
grant of Louis XIV to Cadillac which now remain the property 
of the Commonwealth," the committee to equitably quiet all 
claims of title in such parcels, conformable to precedents,- the 
Gregoires not to take possession until their naturalization, which 
took place November 2, 1787. 

Among the first questions which confront the parties, is -
·where upon the face of the earth is located so much of the 
grant as is material to this case., or in other words, did the grant 
include Round Porcupine. 

It is not a question of construction relating to "fiats" between 
adjoining owners of land situated on tide waters ; but of islands 
described as located "on the fore part of two front leagues" 
definitely fixed and well known, extending along the shore and 
divided in the middle by the banks of a river. Had the grant 
been made within the lifetime and memory of recent generations, 
its boundaries could be readily ascertained. But it is idle to 
undertake to ascertain what islands lay "on the fore part of 
said two front leagues" two centuries ago, by making it depend 
upon the precise curvature of the hanks of the river where it 
now empties into the sea. The Gregoires and the Common
wealth, with whatever facilities they had and painstaking they 
•exercised, practically estahlished the exterior lines of the grant 
in a manner satisfactory to themselves, as is amply shown by 
-their contemporaneous, followed by their respective subsequent 
:acts, which are much more convincing than anything of a mere 
..speculative character. Knowles v. Tootlwke1·, 58 Maine, 172. 

On November 23, 1787, a few days after the Gregoires' 
naturalization, the General Court, on their petition, by a resolve 
appointed one Samuel Thompson "to join with them in opening 
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and establishing the lines between the lands granted to them by 
this Court and the lands belonging to the Commonwealth." The 
parties proceeded to the locality with a surveyor, and run out 
the lines on the main land finding the east line to be a due 
north and south course. Thompson made his report on August 
13, 1789. And after describing the exterior lines on the main 
on both sides of Jordan's River, the report adds: ''Respecting 
the islands lying in front I do not remember the names of all 
of them, but Hog Island whereon one Bartlett lives" (now known 
as Bartlett's Island) '1 I well know and remem her that it lies on 
the front of the aforesaid patent, with Hopkins and Cranberry 
Islands and a number of others." 

Hog, or what is now known as Bartlett's Island, lies West 
of Mt. Desert Island; and if Thompson's vivid recollection that 
that island lies in the front of the aforesaid patent be correct, 
then Round Porcupine will fall three or more miles east of the 
east line of the grant. 

That Round Porcupine was not in the grant to the Gregoires 
is made morally certain by the fact that, on August ~' 1792, 
they conveyed to one Jackson all the territory including the 
islands as well as the main land (with certain immaterial specified 
exceptions) which Massachusetts conveyed to them, specifying 
thirteen islands each of which is named with the number of 
acres of each, including Bartlett's and the Cranberry Islands, 
all of which lie south and west of Mt. Desert Island, and the 
one farthest east being more than a mile west of Round Porcu
pine which was not named. This deed was executed within 
three yenrs of the time when they went with Thompson and his 
surveyor and ascertained the extent and location of their prop
erty. And the fact that their deed to Jackson, purporting 
to convey all the land ( with the exceptions named) which 
Massachusetts conveyed to them, did not mention any of the 
Porcupines or other islands east of Mt. Desert, coupled with 
the additional fact testified to by the Register of Deeds that the 
Registry of Hancock county contains no record of any deed 
from the Gregoires of Round or any other Porcupine Island, 
shows most conclusively that they did not own the island in 
controversy. 
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That the authorities of Massachusetts entertained the same 
view, is as conclusively shown hy a resolve of the General 
Court of that Commonwealth, passed in January, 1814, author
izing one Meagher to locate five hundred acres of land under the 
direction of the agent for the sale of eastern lands, on the 
lands of the Commonwealth, ii or on Iron Bound Island or 
Porcupine Islands in Frenchman's Bay." 

And finally, in June, 1820, Massachusetts conveyed to one 
Parrott four of the six Porcupines which it would not have done 
if it had previously conveyed them to the Gregoires, which the 
latter never pretended so far as their acts disclose. 

If the report of Leonard Jarvis to the General Court, made 
while the petition of the Gregoires was pending and before the 
conveyance to them might seem to conflict with Thompson's 
report made after actual survey, and the conveyances by the 
Gregoires an<l the Commonwealth in 1814 and 1820, its force 
must yield to the more conclusive character of the latter ; 
especially as the General Court never took any action upon 
Jarvis' report but based all subsequent acts upon Thompson's. 

The plaintiffs' record tjtle comes through five mesne convey
ances from Richard Higgins, whose dee<l of December 15, 1849, 
as before seen, conveyed no title to his grantee. But without 
relying solely upon their record title, the plaintiffs claim that 
their predecessors in interest have held the Island by open,. 
notorious, exclusive adverse possession continuously for more 
than twenty years prior to the State's conveyance to the de
fendants in 1876; and tJ1at consequently they have a good, 
indefeasible title by adverse poflsession. 

Assuming that such a title might be acquired against Mas
sachusetts and Maine before the repeal of the statute bar in this 
State in 1885, the question remains, did the plaintiffs' prede
cessors acquire such a title. 

Higgins' deed to the plaintiffs' father, Tobias Roberts, in 
1849, conveyed no legal title, the grantor himself having none. 
But it constituted a semblance or color of title which the law 
recognizes as legitimate evidence on the question of adverse 
possession ; the general rule being that an instrument purporting 
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by apt words to convey lands therein sufficiently described, 
gives the grantee color of title although the grantor, at the 
date of its execution, had no title whatever. Little v. Megquier, 
2 Maine, 176; P1·op1·s. l1en. Purc!t. v. Labo1·ee, 2 Maine, 275; 
Ro!n°son v. Swett, 3 Maine, 316; Ro,-.:s v. Gould, 5 Maine, 
211; Wright v. Mattison, 18 How. 50; Hall v. Dow, 102 
U. S. 4Gl, 4GG. 

Every presumption is in favor of possession being in subor
dination to the true title. Cadman v. Winslow, 10 Mass. 
14H; Ricard v. Williams, 7 Wheat. 59; Huntington v. Whaley, 
29 Conn. 391. If the possession he claimed to be adverse, the 
acts of the wrongdoer must be strictly construed and the char
acter of the possession clearly shown. Coburn v. Hollis, 3 Met. 
125, 128; Jack:wn v. Sharp, 9 Johns. 1G3. 

vVhile color of title is important evidence ·when coupled with 
possession under it as tending to show the extent of the 
grantee's claim, it does not of itself show possession. Paine v. 
Hutchins, 49 Vt. 317. Bare entry under a registered deed 
from one having no title works no disseizin of the true owner. 
Noyes v. Dyer, 25 Maine, 4G8; Bates v. Norcro8s, 14 Pick. 
224. He does not become disseized even by a survey, allotment 
and due registration of such a deed without any open occupation 
or improvement of the premises. Thayer v. McLellan, 23 
Maine, 417. vVbile such a deed recorded is evidence of the 
extent of the grantee's claim, the registration is constructive 
notice only to those who would claim under the same grantor. 
Tilton v. Eiunter, 24 Maine 29; Spofford v. Weston, 29 Maine, 
145; Roberts v. Boume, 23 Maine, 165, 1G9; Veazie v. Parker, 
23 Maine, 170; Little v. Megquier, 2 Maine, 178. Said WILDE, 

J. : '' To hold the proprietors of land to take notice of the 
records of deeds to determine whether some stranger has without 
right made conveyance of their land, would he a most dangerous 
doctrine and cannot he sustained with any color of reason or 
authority." Bates v . .. Norcross, 14 Pick. 224. 

To effect a disseizin of the real owner, the entry under a 
registered deed from one having no title must he followed by 
an open, notorious, exclusive possession continued uninterrupt-
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edly during the ~tatute period; and then, in the absence of any 
antagonistic possession, such adverse possession is deemed to be 
coextensive with the boundaries described in the deed under 
which the grantee claims title, although he has been in the 
visible occupation of a part only. Maine cases, .':upm; Brackett 
v. Person,': Unknown, 53 Maine, 228, 238; Crowell v. Bebee, 
10 Vt. 33. And the essential notoriousness of the occupation 
is not lessened by the registratjon of the deed. Oobw·n v. 
Hollis, 3 Met. 125; Bates v. Noraos8, ,':l!pra. 

The law does not undertake to specify the particular acts 
of occupation by which alone a title hy adverse possession can 
be acquired. Eastern R.R. v. Allen, 135 Mass. 13, 16. Every 
case must from sheer necessity be determined by its own peculiar 
circumstances ( Webb v. Richardson, 42 Vt. 465, 473) .~ for the 
essential particular acts are as various as the nature and locality 
of real property, the purposes for which it is adapted or to 
which the owner or claimant may choose to apply it. Clancy 
v. Houdlette, 39 Maine, 451, 4.57; Ewin!7 v. Burnett, 11 
Pet. 41, 53. 

The doctrine of adverse possession rests upon the presumed 
acquiescence ofhim against whom it is held and such acquiescence 
rests upon notice express or implied, which is not to be presumed 
by the court but may he inferred from circumstances. Pray 
v. Pierce, 7 Mass. 381; Cobum v. Hollis, supra; Culver v. 
Rhodes, 87 N. Y. 348; Clark v. Gilbert, 39 Conn. 94. 

The essential use and occupation unless expressly brought 
home to the knowledge of the owner, must he of such unequivo
cal character as will reasonably indicate to him visiting the 
premises during the statute period, that instead of their sug
gesting the probable invasion of n, mere occasional trespasser, 
they unmistakably show an asserted exclusive appropriation and 
ownership. Tilton v. Hu11te1·, 24 ~faine 32; /{en. P1·op1·s. v. 
Springer, 4 Mass. 416; Mm·se v. Williams, 62 Majne, 446. 
~~There must be overt acts which leave no room to inquire about 
intention and which amount to actual ouster." Worcester v. 
Lord, 56 Maine, 265, 269~ 

A proper application of these principles must lead to a correct 
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decision of this case bearing in mind that the owner of one half 
of the property between 1853 and 1876, was the State. 

The demanded premises consist of an entire island of granite, 
thirty to forty acres in extent, rising out of the Bay one hundred 
and ninety feet and situated more than one half mile from the 
nearest inhabited land. About one third of it on the north side 
is covered with a scrubby growth, with an occasional bush on 
the otherwise bald portion. On the northeast side, a few feet 
above the bay, is a .comparatively level space of one or two 
acres, on which natural grass grows, and which has also caught 
in small spots where some soil had gathered in the depressions 
and crevices of the elevated portions. No part of the Island 
was ever cu}tjvated or had any building whatever upon it. 
Before the fire ran over it in 1870, or a year or two later, there 
was a brush fence across a portion of it, occasionally repaired 
with more or less poles, which was so erected as to separate the 
level space from the higher portion and so constructed as to 
facilitate the catching of sheep ; and whether that was its only 
use is not certain from the testimony. 

The testimony of several witnesses called by the plaintiffs, 
when taken together, if entitled to full credit, tends to show 
that a few sheep were placed upon the Island in the spring and 
removed in the fall of '' about every year," from 1850 to 1876 
or 1877. The only witness who undertakes to fix the number, 
places it at "six or eight or a dozen." That the sheep there 
some of the seasons belonged to the plaintiffs' father, Tobias 
Roberts, the grantee of Higgins, and at other seasons to other 
persons by his permission ; that the grass on the level portion 
was cut many of the years by Roberts, senior, or by his per
mission ; and that he and his successors paid taxes several years 
laid by the assessors of Eden. 

The fact that the assessors of Eden laid a tax of fifty cents on 
the Island in 1845 and 1846, or in any subsequent years prior 
to 187G, when the defendants purchased it, and that they were 
paid by Roberts, senior and his successors, could have no sig
nificance so far as Maine and Massachusetts are concerned, for 
it was not taxable by any town against either. R. S., 1003. 
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Brne1·son v. Washington, 9 Maine, 88. The payment of legal 
taxes is in no sense an act of occupation. Li"ttle v. Me,qquier, 
supra; Paine v. Hutchins, 49 Vt. 314. And neither Maine nor 
Massachusetts had any notice of such assessment or payment or 
any reason to expect any such thing. 

A substantial fence built round a parcel of land sought to he 
held by adverse possession and for the purpose of showing an 
adverse claim to the part enclosed, may be an act of such no
toriety as to afford notice to all concerned of the builder's 
assertion of right ( Parker v. Prop,·s. L. and Canals, 3 Met. 
101; Samuels v. Borrowscale, 104 Mass. 207, 210); but when 
a brush fence is erected for the simple convenience of the builder, 
it can have no such signifimtnce. Soule v. Barlow, 48 Vt. 132; 
Hayes v. Glidden, 10 N. H. 307; ·ooburn v. Hollis, supra; 
Parke,· v. Parker, 1 Allen 245; Slater v. Jepherson, 6 Cush. 129. 

All that was done upon this comparatively barren, uninhab
itable rock in the sea, with no stream or spring of fresh water 
thereon, was to take a little hay, feed down the grass which 
had caught in the spots of shallow soil and among the bushes, 
and throw up the short fence mentioned. Nothing of any value 
was ever put upon it except the temporary fence, flagstaff and 
short flight of steps erected by the Fremonts. Tlwnipson v. 
Bw·lwus, 79 N. Y. 98. 

If the agents of the State had seen everything there including 
the presence of the few sheep whether in or out of their pen, the 
cutting of the small quantity of grass which grew there spon
taneously, all of which could be of no injury to the State and 
but slight benefit to the harvesters, they would hardly suspect 
that the authors of these acts were other than harmless techni
cal trespassers. 

Moreover, after a patient examination of the testimony of the 
plaintiffs' witnesses we do not feel at all satisfied that, assuming 
that the acts of alleged occupation were all that the Island was 
susceptible of, they were continuous. And by this we do not 
refer to the fact that they were periodical and suspended during 
the winter season ; for such a suspension might not necessarily he 
considered an abandonment. Webb v. Haines, 9 B. Mon. 388 

• 
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(S. C. Am. Dec. 57 5). The examination-in-chief of the plaint
iffs' witnesses upon this, as well as upon other points, is so 
markedly leading and the monosyllabic answers so implicitly 
respond to the obvious suggestion of the questions that a chill 
is cast upon the confidence of an impartial mind seeking for the 
real truth. 

Again the plaintiffs themselves, though sons of Tobias Roberts, 
with all their means and opportunities of personal knowledge as 
well as of that derived from their father, declined to testify that 
the Island was occupied by him or his lessees every year before 
his conveyance to the Fremonts in 1870. And we are impressed 
with the conviction that, if they believed such to be the fact, one 
of them would not have gone to the auction sale so thoroughly 
advertised in 1876, and with the knowledge of his father who 
lived till 1879, and bid off the Island. Neither would they by 
admitted personal interviews and various letters from 1880 to 
1883, have persistently tried to purchase not the defendants' 
interest or claim but the Island itself of, the defendants, beseech
ingly importuning them for their price and making specific and 
constantly increasing offers for the "defendants' island." On 
the other hand they and their father would have notified the 
defendants when they purchased, or at some time before beginning 
this action thirteen years thereafter, that they took nothing by 
their purchase from the State. In a word, the testimony in 
relation to the kind and continuity of the occupation of Roberts, 
senior, is so general and of recent impression, and the facts as 
to the pasturing sheep and cutting hay by permission is so 
entirely hearsay that we cannot bring our minds to any other 
conclusion than that they are mere fungi,-of recent growth. 

This court has already and recently declared that much more 
significant acts on wild and uncultivated land are not sufficient 
to disseize the real owner. Chandler v. Wilson, 77 Maine, 76; 
Hudson v. Goe, 79 Maine, 93. 

If the plaintiffs have not been able to sustain the burden of 
proving by tangible facts that they have the better title of this 
island, whose only value consists in the market price of its 
granite, neither do we think they can prevail upon the infangi-
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ble fiction of a presumption of a grant. The records of the 
Commonwealth made for the purpose of preserving and per
petuating the knowledge of its grants, have been diligently 
searched from the time of the adoption of its constitution down 
to the time of the trial, by a gentleman whose great experience 
in that and kindred matters is well known ; and his testimony 
makes it morally certain that those records contain no mention 
of any grant of this island. Moreover, Higgins' deed to Roberts, 
senior, negatives such a theory. Gltase v. Alley, 83 Maine, 537; 
Doe v. Johnson, 92 U. S. 243. 

Judgment for dejendant8. 
PETERS, C. J., WALTON, LIBBEY, HASKELL and WHITEHOUSE, 

JJ., concurred. 

ALMON C. SNOW vs. MT. DESERT ISLAND REAL ESTATE CmrPANY. 

Hancock. Opinion June 5, 1891. 
Deed. Boundary. Shore. Upland. Flats. Colonial Ordinance, 1641-7. 

The owner of the upland adjoining tide-water prima facie owns to low water 
mark; and does so, in fact, unless the presumption is rebutted by proof to 
the contrary. 

When the terms "the sea," or "shore," are used in a deed to designate one 
boundary of the parcel conveyed, they describe that side of the beach on 
which the sea coincides with it, and, therefore, include the beach to low 
water mark. 

The plaintiff claimed under a deed containing the following description : '' Be
ginning at the sea on Benjamin Ash's line; thence south on the said Ash's 
line to the highway; thence west on the highway ten rods to a stake; thence 
north to the shore parallel with said Ash's line; thence east to the first 
bounds mentioned." It did not appear that the grantor intended to retain 
the adjoining shore as distinct from the upland. Held: That the deed 
conveys to the plaintiff the flats, or shore, with the upland. 

This was a real action to recover certain flats between high 
and low water mark at Bar Harbor. The locus as shown on the 
plan is marke<l A, B, C, and D. Both pa1iies claimed under 
the same grantor whose deed is sufficiently stated in the opinion~ 
The demandant contended that his seaward line is low water 
mark and the defendant that it is the high water mark. The 
defendant also contended that the third call in the deed stopped 
at D, and that, if the court should so find, the last call would 
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be a straight line from D to B, thus giving the demandant one 
half only of the locus. 

LOCUS. 

s 

Deasy and Higgins, for plaintiff. 

·wiswell, King ancl Peters, B. E. Tracy with them, for 
defendants. 

Beginning at the third call in the deed, viz., the stake in the 
highway at the northwest corner, the language is,~ thence north 
to the shore parallel with said Ash's line." This line runs to a 
monument, that monument is the "shore." ''Shore" has a well 
defined and technical meaning. In Storer v. Freeman, 6 Mass. 
435, the shore is defined as '' that ground that is between the 
ordinary high water mark and low water mark." vVhen shore 
is used as a boundary or monument it is the same as when any 
other strip or tract of land is used as a monument or boundary. 
The language of this deed is ''to the shore." The word ''to" 
when used in describing land is a word of exclusion. Running 
"to" an object excludes the object. A line running" to" land of 
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A, stops at his land and does not pass over any part of it. So 
a line running '' to the shore" stops at the shore and does not 
pass over any portion of it. Bradley v. Rice, Io Maine, 198; 
Bonney v. M01·rill, 52 Id. 242. 

There being no expression in the deed showing any intention 
that the north line should follow the sea or bay, as in Pike v. 
Monme, 36 Maine, 309·,-where the language is '' hounded on 
said river," -the western line of the lot terminates at high wuter 
mark. The location of the north line being ·doubtful, to extend 
it beyond would include land to which grantor had no title,
a strong circumstance showing that the true line and the in
tended one was the high water line. 

The first monument is the '' sea," but we suggest there may 
be a distinction between the sea as a boundary and sea as a 
monument. The parties used the word in its "untechnical" 
sense, using the language of Parsons, C. J., in Storer v. F,·ee
rnan. The course of the last boundary is east. This is con
sistent with the point of beginning at high water mark, it is 
inconsfatent with that point placed at low water mark. If 
monuments are in doubt then the course is the next guide. The 
starting point being uncertain and in doubt, the course should 
control. 

EMERY, J. This is a real action, to recover possession of 
certain flats between high and low water mark of the sea, at Bar 
Harbor. The plaintiff claims under a deed containing the fol
lowing description : "Beginning at the sea, on Benjamin Ash's 
line ; thence south on said Ash's line to the highway ; thence 
west on the highway ten rods to a stake ; thence north to the 
shore parallel with said Ash's line ; thence east to the first 
bounds mentioned." The report of the case states the question 
submitted to be whether the above deed conveys the flats or 
shore with the upland. That is the only question argued by 
counsel, and the only one we now consider. 

It is said that land cannot be appurtenant to land ; yet the 
shore or flats in front of upland are usually regarded as appurte
nant to the upland. While they may be held in private owner-
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ship under our law, they are yet subject to the public right of 
navigation and fishing. Annexed to the upland, they may he 
of great value to the common owner. Apart from the upland, 
they are rarely of any value to a private owner, who would have 
no access to them except by water. The colonial ordinance of 
1641-7, permitting private ownership in flats, evidently contem
plated their annexation to the upland in ownership. The 

. language of the ordinance is: '' It is declared that in all creeks, 
coves, and other places about and upon salt water where the 
sea ebbs and flows, the proprietor of the land adjoining shall 
have propriety to low-water mark," &c. It is also common 
knowledge that since the ordinance, the occupation of the flats 
has usually followed that of the upland, and that the flats are 
usually of no value without the upland. Conveyances of the 
upland are commonly supposed to convey the flats. 

This principle of annexation is well stated by Chief Justice 
Shaw in Doane v. Willicutt, 5 Gray, 335, (cited by plaintiff's 
comBel,) as follows : '' In a conveyance, when a line of shore 
is used as an ahuttal, unexplained by circumstances, it may he 
ambiguous, leaving it doubtful whether the sea side or the land 
side of the shore is intended. . ·when both terms are 
used, 'the sea,' or 'shore,' and used to designate one boundary, 
it appears quite clear that they were intended to describe 
that side of the beach on which the sea coincides with it, and, 
therefore, to include the beach to low-water mark. . . . The 
owner of the upland adjoining tide-water prima facie owns to 
low-water mark; and does so, in fact, unless the presumption is 
rebutted by proof" to the contrary. 

In the case before us, the deed was given in 1867 when there 
was no natural separableness between the upland and its attend
ant shore, even if there he now. Nothing appears in the case 
showing any motive or reason for a separation. Nothing ap
pears showing the beach at that date to he of any value apart 
from the upland, of any value to reserve in granting the upland, 
either by reason of wharves or weirs thereon, or by reason of 
any other opportunity for separate occupation or quasi-cultiva-

VOL. LXXXIV. 3 
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tion like those far-reaching shores and beaches in the western 
part of the State, which in themselves are often more valuable 
than the upland. 

Recurring now to the language of the deed in this case, which 
describes the boundary line of the conveyed parcel as ~~ Beginning 
at the sea;" thence running round the parcel to ~~ the shore;" 
thence to the "first bounds mentioned," and readjng the words 
in the light of the principles and circumstances above stated, it 
is not difficult to determine that they were intended to describe 
the sea side and not the land side of the shore, and thus include 
the shore to low water mark. Such is our opinion. Erskine 
v. 1Jfoulton, 66 Maine, 280; King v. Young, 76 Maine, 7G; 
Steven.-; v. Kin,q, Id. 197. 

Of course, the owner of the upland and the adjoining shore 
may convey the one and retain the other. When such an in
tent appears, the court will give it full effect, as was done in 
Storer v. F1·eeman, 6 Mass. 435, but no such intent appears 
in this case. The question here submitted must be determined 
in the plaintiff's favor. 

Judgment for plaintiff. 

PETERS, C. tf., WALTON, LIBBEY, FosTER and WHITEHOUSE, 
J J., concurred. 

LR\VIS M. HAINES vs. CITY OF LEWISTON. 

Androscoggin. Opinion July 23, 1891. 

Way. Defect. Notice. Town. Stat. 1821, c. 118, § 17; 1825, c. 300, § 3; 
1870, c. 147; I874, c. 21/'5; 1876, c. 97; 1877, c. 206; 1879, c. 156, 

§ 3; R. S., c. 18, § § 52, 69. 

No a.ction at common law lies against towns for injuries caused by a defective 
way. Such an action is the creature of the statute. 

In such cases, a nonsuit is rightly ordered when it appears that the plaintiff 
has produced no legal evidence tending to show that the twenty-four hours' 
actual notice of the defect, or want of repair, had been g_iven in compliance 
with the statute. 

Also, when it appears from the testimony of the plaintiff himself, that "previous 
to the time of the injury," he had had notice of the ''condition of the way," 
and had not, in compliance with the statute, assuming the way to be 
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defective, notified one of the municipal officers of the city of the defective 
condition thereof. 

ON EXCEPTIONS. 

This was an action brought against the city of Lewiston t9 
recover damages sustained by reason of an alleged defective 
condition of one of its ways. The alleged defect is ''that at a 
point in said highway and on a curve in said way, it, was not 
made and kept of sufficient width to allow teams meeting each 
other to pass with safety." And '' that large quantities of snow 
having previously fallen in said way at divers times during the· 
winter, then just passing, the way had not been sufficiently and 
reasonably broken out, nor broken out of sufficient width to 
allow teams to pass and repass, and meet each other upon said 
way, and meet each other with safety." And "that no sufficient 
turnouts were made and kept at or near said point." And "that 
said point is situated upon a curve in said way and that there 
are obstructions between the two termini in said curve, so that, 
a traveler entering upon one end of said curve is umtble to see 
to the other end thereof, nor to know if he is likely to meet any 
other traveler upon said curve, so that to make said way safe 
and convenient to travelers it should have been provided with 
suitable turn-outs wide enough so that travelers could meet and 
pass each other with safety." 

The evidence in the case showed that the road in question was 
a curved one, so located that one terminus could not be seen 
from the other, there being obstructions in the way, of trees, 
and a bluff, which would prevent a traveler as he entered upon 
one end of the road from seeing whether other travelers were 
likely to meet him coming from the other direction; that there 
had been heavy and repeated falls of snow in the winter prior 
to the occurrence of the alleged injury ; that the snow was 
about three feet deep at the tim~ and place of the injury ; that 
the road at that point was only about five and a half feet in 
width, and that it was in precisely the condition left by the 
agents of the city when they broke it open the last time prior to 
the accident, and that there were then no turn-outs whatever 
upon said curved way. 
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On the day in question, the plaintiff, in company with others 
driving teams, entered upon one end of this curved way, and 
having proceeded to within about forty rods of the other end of 
the curve,. they there met a loaded team. There being no turn
outs, he and his companions were obliged to pass in the safest and 
most convenient manner they could devise. And in attempting 
-to pass this loaded team, plaintiff's load was overturned and he 
was thereby injured. 

At the conclusion of the plaintiff's testimony, the presiding 
justice ordered a non-suit '' upon the ground that the municipal 
,officers, highway surveyors, or road commissioners, of Lewiston 
.did not have twenty-four hours' actual notice of the defect or 
want of repair." And also on the ground " that the plaintiff 
bad notice of the condition of such way previous to the time of 
the injury, and had not previously notified one of the municipal 
officers of the defective condition of such highway." 

It was admitted that the plaintiff had been for several days 
previously over the way in question while it was substantially 
in the same condition as it was at the time of the accident, and 
that he had not given any notice to any of the municipal officers 
of its condition. 

Savage and Oake8, for plaintiff. 
Lewiston had notice of the situation of the way and the general 

depth of the snow ; that the way was not sufficient or convenient 
without turn-outs. City estopped from setting up the defense 
of want of notice. Being caused by the city itself, it was not 
the kind of defect of which the statute intended the plaintiff to 
give notice. In Holmes v. Paris, 75 Maine, 559, this court 
held that when towns had left heaps and piles of dirt on the 
traveled way, it being their own act, they were estopped from 
claiming the statutory notice. The court said: "This particu
lar provision of the statute wAs intended for another class of 
cases. Its purpose is to allow a town a reasonable opportunity 
to remove a defect, after receiving information of its existence. 
Notice of a fact to a person who already knows the fact cannot 

➔ 

be useful. There can be no good reason for a town to have 
information from others of its own acts. vVhen the reason of the 
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law ceases, the law ceases." B1·ook.~ v. Some1'ville, 106 Mass. 
271. The same reasoning applies to the second ground upon 
which the nonsuit was granted . 

. Newell and Judkins, for defendant. 
It was the snow upon the side of the wrought way, and not 

the narrowness of the way that had been wrought, which con
stituted the defect if any existed. H Defect or want of repair " 
is defined in Davis v. Bangor, 42 Maine, p. 527, to be '' either 
inert matter left incumbering the street, upon or over it, or 
structural defects, endangering the public traveU' The surveyor 
did not place the snow there. Case distinguished from Holmes 
v. Paris. No officer named in the statute is connected with 
the alleged defect. None of them knew of the condition of the 
way at the time .it was broken out last before the accident. The 
required notice must be of the particular defect which caused the 
Ill Jury. Notice of another defect, or the existence of a cause 
likely to produce the defect, is not sufficient, Smyth v. Bangor, 
72 Maine, p. 252. Plaintiff assumes that the condition of the 
way at the time of the accident was the same as when the road 
was broken out. If the condition at the two times was not the 
same, there could be no notice at all within the rule he contends 
for. 

VIRGIN, J. Act.ion on the case to recover damages for a per
sonal injury caused by the plaintiff's being thrown from his load 
of hay while attempting to pass another team, by reason of the 
alleged narrowness of the way. 

No action lies at common law for an injury caused by a 
defective way. Our first legislature provided a statutory remedy 
giving" double damages" to one thus injured in his person or 
property, "in case the town had reasonable notice of the defect." 
St. 1821, c. 118, § 17. Soon afterward the quantum of damages 
was limited to "single damages only." St. 1825, c. 300, § 3. 
For well understood reasons, certain limitations and restrictions 
were imposed upon the general remedy: ( 1) by limiting the 
time within which an action might be commenced to "three 
years from the date of the injury." St. 1870, c. 147; and (2) 
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to ii one year." St. 187 4, c. 215. The same statute also required 
the person injured, as a condition precedent to the maintenance 
of his action, to give the municipal officers, within sixty days 
after the injury, written ii notice of his claim for damages, speci
fying the nature of his injuries." St. 1874, c. 215. Subse
quently the written notice was required to specify also i~ the 
nature and location of the defect." St. 1876, c. 97. The next 
year the ~~ reasonable notice of the defect " before the injury was 
limited to ~~ twenty-four hours' actual notice" on the part of the 
~i municipal officers, highway surveyors or road commissioners;" 
and the time for giving the written notice after the injury was 
changed from ~~sixty" to ~~ fourteen days." St. 1877, c. 206. 

To meet a comparatively larger class of claims for damages 
by travelers who, by personal observation and use of the way 
were fully cognizant of its condition, an independent statute, 
with no allusion in terms to the existing law was enacted; 
which, after limiting the amount of damages recoverable to 
$2000, made use of the following sweeping, positive and per
emptory language : ~~No person shall recover damages of any 
town or city, in any case, on account of injury to his person and 
property, by reason of such defect or want of repair, who has 
notice of the condition of such way previous to the time of 
injury, unless he has previously notified the municipal officers 
of such town or city, or some ®e of them, of the defective 
condition of such way." St. 1879, c. 156, § 3. Prior to this 
statute, notice to the highway surveyor would suffice. But a 
highway surveyor unlike municipal officers is not a general agent 
of the town, bound to keep all highways, even in his own 
<listrict, safe and convenient at an unlimited cost. ~~ His duty 
is limited and specific." He is simply to use, at his best dis
-cretion, what he can obtain in money and labor from the persons 
:named on his list." Ingalls v. Auburn, 51 Maine, 352. Field 
'V. Towle, 34 Maine, 405. Not infrequently the sum appro
;priated to his district by the municipal officers is not sufficient ; 
:and then he can do no more without the written consent of the 
municipal officers. R. S., c. 18, § 69. And this is probably one 
i0f the reasons which induced the enactment in 1879. 
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The plaintiff's injury occurred on March 1, 1888, when there 
were three feet or more of snow covered by a crust outside of 
the road as it was broken out. 

His team consisted of 117 5 pounds of hay on a rack mounted 
upon a set of double sleds hauled by one horse. It was next 
behind the foremost of six similar teams all travelling in the 
same direction. As they were about turning such a curve in the 
road as, together with an intervening bluff and trees, prevented 
the drivers seeing a team approaching from the opposite direction, 
they met an ox team loaded with logs. The sleds were three to 
four feet wide ; and the road as broken ou-t. and travelled was 
five and one half feet in width, with no 11 turn-outs" in the vicinity 
to facilitate loaded teams passing each other without both going 
out into the deep snow. 

When the foremost team met the ox team, they nll stopped. 
After considerable exertion and the mutual as:-listance of the 
several drivers, the ox team was urged out of the trave1led part 
of the road as far as practicable. And while attempting to pass 
the ox team, the plaintiff's load, by reason of his right sled
runners cutting down into the snow on the side opposite the 
ox team, tipped over to the right and he was thrown off on the 
left and severely injured by coming in contact with his rack or 
sled. 

The narrowness of the beaten track with no "turn-outs" to 
facilitate the passing of loaded teams on a thoroughfare to 
-and from the city of Lewiston, is the particular defect com
plained of in the declaration. 

The statute imposes on every town and city the duty of so 
constructing and keeping in repair its highways, townways and 
bridges, that they shall he reasonably ,i safe and convenient for 
travelers with their horses, teams and carriages." R. S., c. 18, 
§ 52. And when they are made so narrow as to be unsafe or 
inconvenient for such teams to pass as have occasion to travel 
over them, they may well be considered defective. 

Assuming this way to have been thus defective; that the road 
commissioner, under whose direction it was so made and left 
several days before the accident had the twenty-four houn,' actual 
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notice of the defect '' which caused the injury ;" and that the 
"fourteen days " notice in proper form was duly given after the 
injury,-still the plaintiff would not be entitled to recover, if 
he himself had notiee of the condition of the way, unless he had 
previously notified· som~ one of the municipal officers of the 
city of its defective condition. 

The "twenty-four hours' actual notice of the defect" on the 
part of the municipal officers, highway surveyors or road com
missioners, before the injury, must he proved, unless the defect 
in the case of towns is created by the surveyor while in the act 
of repairing the way, in which case no such independent notice 
is required. Holmes v. Paris, 75 Maine, 559. But when an 
injured person himself knows the condition of the way before 
he risks himself and team thereon, the law peremptorily de
clares in substance that he assumes the risk thereby incurred, 
unless he has previously notified the mayor or one of the alder
men of the city, who have the care and general inanagement and 
oversight of its affairs, of its defective condition. 

That the plaintiff had a full knowledge of the actual condition 
of this particular way, is not disputed. He himself testified 
that the injury happened on the morning of March 1, 1888; that 
he had hauled hay over it on the twenty-fourth, twenty-seventh 
and twenty-eighth days of the preceding February; that he 
"observed the road all winter was very narrow all along there ;" 
and that he "did not notify anybody of its narrow condition." 

It is urged that some of the general expressions used by the 
court in illustrating the point on which the decision in Holmes 
v. Par,is, supm, was placed, are equally applicable to this case. 
But we do not so understand them. Another clause of the 
statute was under consideration in that case. There the very 
officer to whom notice was required, created the very defect 
at the time of the injury which was the subject of the notice. 
In this case there is no evidence that any one of the municipal 
officers to whom the statute declares previous notice shall be 
given, had any notice, whatever, of the condition of the way. 
The road commissioner had notice for he made the road. But 
an additional notice is required in this class of cases. 
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Another answer is: ''It is a maxim not to be disregarded, 
that general expressions in every opinion are to be taken in 
connection with the case in which those expressions are found. 
If they go beyond the case, they may be respected, but ought 
not to control the judgment in a subsequent suit where the very 
point is presented for decision. The reason is obvious. The 
question actually before the court is investigated with care and • 
considered in its full extent. Other principles which may 
serve to illustrate it are considered in their relation to the case 
decided, but their possible hearing, in all cases is seldom com
pletely investigated." Marshall, C. J., in Cohens v. Vfrginia, 
6 ·wheat. 399. 

vVe are of opinion that the action is not maintainable for 
want of previous notice to the municipal officers of the condition 
of the way, and that the nonsuit was properly ordered. 

Exceptions overruled. 
PETERS, C. J., VVALTON, FosTER, HASKELL and WHITE

HOUSE, JJ., concurred. 

FRED BUTLER, and another, Petitioners for Habeas Corpus, 

York. 

vs. 
GEORGE H. ,vENTwonTH. 

Announced July 30, 1891, Law Term, Western 

District. Opinion November 10, 1891. 
Constitutional Law. Infarnous crirne. Indictrnent. Art. I, § 7, Const. of 

.Zlfaine. Stat. 1891, c. 132. 

Article I, sec. 7, of the Constitution of Maine, provides that "no person shall 
be held to answer for a capital or infamous crime, unless on a presentment 
or indictment of a grand jury, except in cases of impeachment, or in such 
cases of offences as are usually cognizable by a justice of the peace." 

The legislature, by public statute of 1891, c. 132, for the offense with which 
the petitioners were charged, imposed a penalty of five hundred dollars and 
costs, and in addition thereto imprisonment for one year, and in default of 
payment of such fine and costs, one year's additional imprisonment. 

The act of the legislature in thus increasing the penalty, and rendering 
imperative a sentence of imprisonment for a term of not less than one year, 
has rendered the crime infamous within the meaning of the Constitution,' 
and as such, no person can lawfully be held to answer for the same except 
upon a presentment or indictment of a grand jury. 

l
sr-25 
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A trial justice or municipal judge has no original jurisdiction in such cases 
and can only hold to bail. 

ON REPORT. 

This was a petition for I--Iabeas Corpus presented to HASKELL, 

J., in chambers at Portland, who ordered notice to the County 
Attorney of York county, returnable before him at chambers 
in Portland, July 11, 1891, ·when and where the parties by 

• their respective counsel appeared. 
The case was docketed in Cum herland county under the act 

of 1887, c. 16, and upon hearing the following facts appeared. 
Defendants ·were brought before a trial justice in York 

county upon a complaint for the illegal transportation of jntox
icating liquors in that county in violation of the act of 1891, c. 
132, sec. 2, amending sec. 31, c. 27 of R. S., and upon their 
arraignment pleaded not guilty, but the magistrate aner hearing 
the evidence considered that they were guilty and sentenced 
each of them to 11 pay a fine to the use of the State of $500, and 
costs of prosecution taxed at $13.32, and confinement at our 
common jail in Alfred in said county for the term of one year 
from date, and in default of payment of said fine and cost an 
additional term of one year each, and to stand committed," &c. 

Defendants were committed in executfon of their sentence on 
the same day that it was imposed, to wit, June 22, 1891, to 
Alfred jail, which is not a work jail. Defendants claimed a 
release from their imprisonment upon two grounds : ( 1,) Be
cause there is no law authorizing their commitment by a trial 
justice to Alfred jail, it not being a workjail. (2,) Because the 
Constitution of Maine, Art. I,§ 7 and the Constitution of United 
States, Arts. V and XIV of the amendments thereto, prohibit 
the prosecution and imprisonment of defendants on the charge 
above named by any other procedure than by 11 indictment of a 
grand jury," inasmuch as the above named offense was made an 
infamous crime by the act aforesaid of 1891, c. 132, § 2. 

The presiding justice considering the questions raised of 
sufficient importance to warrant the procedure, the parties 
agreeing thereto, reported the case to the La,v Court for its con
sideration, in order that a final construction of the act of 1891 
may be had. 
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Geo. F. Haley, P. Z. Prince, with him, for petitioners. 

Charles E. Littlefield, Attorney General. 

Walter P. Petlcins, County Attorney, for respondent. 
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(1.) The question to be considered is how shall sec. 2, of c. 
132, of the laws of 1891, be construed? By section 51, c. 27, 
of the R. S., of Maine, trial justices have original and con
current jurisdiction with the Supreme Judicial and Superior 
Courts of said sec. 2, c. 132. The legislature of 1891 must 
have intended that the imprisonment provided for in said 
section should be executed in the common jail. This section 
should be construed as falling under the ii unless otherwise 
specially provided," of sec. 2, c. 135, R. S., of Maine. 

( 2.) An infamous crime is one which works infamy in the 
one who has committed it. Arn. and Eng. ~nc. No. 10, p. 
605, and note 1; Bouv. La1v Die. 

( 3.) It is the nature and purpose of the crime and not the 
punishment inflicted which makes it infamous. The People v. 
Whipple, 9 Cow. 708; Arn. and Eng. Enc. No. 10, p. 604, 
and notes; 1 Phillips Evidence, 7th ed. 30; Com. v. Shaver, 
3 vV. '-~ S. (Penn.) 342-343; Lawson v. The Ohio and Penn. 
R. R. Go. 1 Grant, 331; Sckuylcill Go. v. Copley, 67 Penn. 
390; 1 Greenl. Ev. § 372, note 1, and § 373; Biclcel's Ex'rs, v. 
Fasig's Adm'r, 33 Penn. 465; Utley v. J._Werriclc, 11 Met. 303; 
Com. v. Darne, 8 Cush. 384; 1 Bish. on Crim. Law. § 974; 
Little v. Gibson, 39 N. H. 510; State v. Keyes, 8 Vt. 64; 
State v. Randolph, 24 Conn. 364; U. S. v. Baugh, l Fed. 
Rep. 784-7; U. S. v. Yates, 6 Fed. Rep. 865-6; U. S. v. 
Block, 4 Sawyer, 21G; U. S. v. Maxwell, 3 Dill. 275. 

( 4.) The prohibitions contained in the amendments to the 
Constitution of the United States were intended to be restrictions 
upon the federal government and not upon the authority of the 
states. Fox v. Ohio, 5 How. 410; Withers v. Buckley, 20 
How. 84; Jones v. Robbins, 8 Gray, 345; Twitchell v. The Com
nwnwealth, 7 Wallace, 326; State v. Ii~eyes, 8 Vt. 57. 

( 5.) Under our law the fact that an offense is a statute felony 
does not make it an infamous crime. Felony at common law 
was an offense which occasioned a total forfeiture of either lands 



28 BUTLER V, WENTWORTH, [84 

or goods, or both, to which capital or other punishment may be 
superadded. Bouv. Law Diet.; U.S. v. Coppe1·smitll, 4 Fed. 
Rep. 204. Treason, felony and all comprised under crirnen falsi 
were infamous crimes. The felony here meant is the common 
law felony. 

FosTER, J. The petitioners were arrested and brought before 
a trial justice in the county of York, upon a complaint for the 
illegal transportation of intoxicating liquors in violation of§ 31, 
c. 27, R. S., as amended by the act of 1891, c. 132, § 2, and 
each sentenced to pay a fine of $500, and costs of prosecution, 
and to confinement in the county jail for the term of one year, 
and in default of payment of fine and costs, to an additional term 
of imprisonment one year each. The sentence by virtue of 
which the petitioners were committed, was in accordance with 
the provisions of the statute as thus amended ; and the question 
presented by this process, is, whether the magistrate had orig
inal jurisdiction of the offense and could lawfully impose sentence 
in these cases. 

By R. S., c. 27, § 51, it is provided that prosecutions for 
manufacturing liquors in violation of law, for keeping drinking 
houses and tippling shops, and for being common sellers of 
intoxicating liquors, shall be by indictment; but in all other 
prosecutions under that chapter judges of municipal and police 
courts and trial justices have by complaint original and con
current jurisdiction with the Supreme Judicial and Superior 
courts. 

But the petitioners contend that the offense with which they 
were charged and upon which they were convicted and sentenced, 
was an "infamous crime," and that legally no conviction could 
be had or sentence imposed, except upon an indictment, or 
presentment of a grand jury. 

Article I, section 7, of the Constitution of Maine, provides that 
"no person shall be held to answer for a capital or infamous 
crime, unless on a presentment or indictment of a grand jury, 
except in cases of impeachment, or in such cases of offences as 
are usually cognizable by a justice of the peace," etc. A corres-
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ponding prov1s10n exists in the United States Constitution, 
which prohibits prosecution for '' a capital or otherwise infamous 
crime" unless upon a presentment or an indictment of a grand 
jury. 

The investigation by a grand jury of "a capital or infamous 
crime" of which a party may he accused, has been regarded for 
centuries, as one of the securities to the innocent against hasty, 
malicious and oppressive public prosecutions, and as one of the 
ancient immunities and bulwarks of personal liberty. The pro
vision now found in the Federal Constitution originated as 
an amendment to the original Constitution, introduced in the 
nature of a bill of rights, at the first session of Congress in 
1789, the more carefully to guard the security of the citizen 
against vindictive prosecutions, either by the government, 
political partisans, or by private enemies. Judge Story, in his 
work on the Constitution, says: "But though this provision of 
a trial by jury in criminal cases is thus constitutionally preserved 
to all citizens, the jealousies and alarms of the opponents of the 
constitution were not quieted. They insisted that a bill of 
rights was indispensable upon other subjects, and that upon this 
further auxiliary rights ought to have been secured. These 
objections found their way into the state conventions, and were 
urged with great zeal against the constitution. They did not, 
however, prevent the adoption of that instrument, but they 
produced such a strong effect upon the public mind that Con
gress, immediately after their first meeting, proposed certain 
amendments, embracing all the suggestions ·which appeared of 
most force ; and the amendments were ratified by the several 
states, and are now become a part of the constitution." § 1782. 

If, therefore, the offense of illegally transporting intoxicating 
liquors from place to place in this State, and for which the leg
islature has imposed a penalty of five hundred dollars fine and 
one year's imprisonment, is to be regarded as an "fofamous 
crjme," within the meaning of our Constitution, then the magis
trate had no original jurisdiction, and the sentence thus imposed 
would he null and void. Jone8 v. Robbin8, 8 Gray, 329. In 
that case the court held that a statute which purported to give 
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to a magistrate, or inferior tribunal, authority to try an offense 
punishable by imprisonment in the state prison, without pre
sentment by a grand jury, was in violation of the Massachusetts 
declaration of rights, which prohibits the enactment of any law 
that shall subject any person to a ~~ capital or infamous punish
ment," excepting for the government of the army or navy, 
without trial by jury. 

An infamous crime is that which works infamy in the person 
who has committed it. And the law writers inform us that by 
the principles of the common law, the person thus rendered 
infamous by the convfotion of such crime, was incompetent as a 
witness. The law considered his oath to be of no weight, and 
excluded his testimony as of too doubtful and suspicious a nature 
to be admitted in court to deprive another of life, liberty or 
property. 

For a long time prior to the Declaration of Independence, 
and before the adoption of the Federal Constitution, there were, 
as th.en understood, two kinds of infamy ,-the one based upon 
the opinion of the people respecting the mode of punishment, 
and the other in relation to the future credibility of the culprit. 
Eden's Principles of Penal Law, c. 7, § 5. 

As the law was then administered it was considered that the 
infamy which disqualified the criminal from testifying, depended 
upon the character of his crime, and oot upon the nature of the 
punishment inflicted. 1 Phill. Ev. 25; 2 Hawk. c. 46, § 102. 
Pendock v. Mcf{inder, Willes, 665. So, in many of the earlier 
decisions where this question has been considered, it will be 
found that the courts inclined to the doctrine that it is the 
nature of the crime, and not the punishment inflicted, which 
renders it infamous. Bouv. Law Die. Infamy. People v. 
Whipple, 9 Cowen, 708; C01n. v. Slwver, 3 W. & S. (Penn.) 
342; Com,. v. Dame, 8 Cush. 384; State v. Keyes, 8 Vt. 64; 
Li"ttle v. Gibson, 39 N. H. 505. Thus at common law, the 
crimes which rendered persons incompetent were treason, felony, 
forgery, and any offense tending to pervert the administration ·of 
ju.stice by falsehood and fraud, and wl~ich come within the general 
scope of the crimen falsi of the Roman law, such as peijury, 
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subornation of perjury, barratry, conspiracy, swindling, cheat
ing and other crimes of a kindred nature. Co. Litt. 6; Fost. 
209; 2 Rolle Ahr. 886; 1 Gr. Ev.§ 373; Whar. Cr. Law,§ 758. 

But it will be found that incompetency as a witness is not the 
only or proper test in the application of the term ''infamous 
crime" to the provision of the Constitution. A mere reference 
to the history and adoption of this provision into the federal 

, Constitution is sufficient to show that it was not a question of 
competency or incompetency to testify that the framers of our 
government were considering, but rather the consequences to 
the liberty of the individual in securing him against accusation 
and trial· for crimes of great magnitude without the previous 
interposition of a grand jury. 

If the nature of the crime as understood at common law, 
rather than the punishment inflicted, were to govern in determin
ing whether it was infamous or not, within the meaning of the 
provision of the Constitution, many offenses might be held not 
to be infamous crimes and requiring no indictment for their 
prosecution. This doctrine at one time obtained considerable 
foothold in the federal courts. Thus the offense of stealing or 
embezzling from the mails ( United States v. lVynn, 9 Fed. 
Rep. 88G), passing counterfeit money ( United States v. Yates, 
6 Fed. Rep. 861), embezzlement as defined by the federal statutes 
( United States v. Reilley, 20Fed. Rep. 4G), wilfully and fraud
ulently omitting assets of a bankrupt from the inventory of his 
estate ( United States v. Black, 4 Sawyer [C. C. J 211), were 
held not to be infamous crimes, and that no indictment was 
necessary for their prosecution. 

But this doctrine has since been expressly disapproved by 
the Supreme Court of the United States, where it has been 
decided that any crime which is punishable by imprisonment for 
a term of years is an infamous crime, and cannot he prosecuted 
except upon indictment or presentment by a grand jury ; thus 
repudiating the doctrine enunciated in some of the earlier 
decisions not only of the State, but also of the federal, courts, 
that the question whether the crime is infamous is to he determ
ined solely and entirely from the nature of the act, and in 
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total disregard of the punishment inflicted. Ex parte Wilson, 
114 U. S. 417; .ilfaclcin v. United State,~, 117 U. S. 348; 
Parkinson v. United 8tates, 121 U. S. 281 ; Ex parte Bain, 
121 U. S. 1, 13; United States v. De Walt, 128 U. S. 393; 
Medley, Petitioner, 134 U. S. 160, 1G9; In 1·e ilfill.'l, 135 U. S. 
263,267; In re Olaasen, 140 U.S. 200, 205; Jones v. Robbins, 
8 Gray, 329. 

In Ex parte Wilson, ,mpm, where this question was con
sidered in a very elaborate opinion by Mr. Justice Gray, the 
court say : ~~ That no person can be held to answer, without 
presentment or indictment by a grand jury, for any crime for 
which an infamous punishment may he imposed by the court. 
The question is whether the crime is one for which the statutes 
authorize the court to award an· infamous punishment, not 
whether the punishment ultimately awarded is an infamous one. 
~There the accused is in danger of being subjected to an infamous 
punishment if convicted, he has the right to insist that he shall 
not be put upon his trial, except on the accusation of a gmnd 
jury." 

In 1.11 aclcin v. United States, sup m, the court said : " We 
cannot doubt that at the present day imprisonment in a state 
prison or penitentiary, with or without hard labor, is an infamous 
punishment. It is not only so considered in the general opinion 
of the people, but it has been recognized as such in the legisla
tion of the states and territories, as well as of congress." 

And the purport of all the decisions from the highest court in 
this country since Ex parte WUson, supra, is, that a crime 
punishable by imprisonment in the state prison or penitentiary, 
whether the accused is or is not sentenced to hard labor, is an 
infamous crime; and in determining this, the question is, 
whether it is one for which the statute authorizes the court to 
award an infamous punishment, and not whether the punishment 
actually imposed is an infamous one. In re Olaasen, supm. 

The statute under which these petitioners were tried, con
victed and sentenced, in addition to a fine of five hundred 
dollars and costs for each offense, rendered imperative a sentence 
of imprisonment for a term of not less than one year. It is 
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silent in respect to the place where such imprisonment is to be 
executed. But by R. S., c. 135, § 3, ii unless otherwise specially 
provided, all imprisonments for one year or more shall be in the 
state prison," although, by another provision ~n the following 
section, where punishment provided by law may be imprison
ment in the state prison for three years or less, such punishment 
may be inflicted by the court in its discretion, in either of the 
work jails. 

It is not as a general rule whether the court in its discretion 
awards a punishment that is infamous or otherwise, but whether 
the statute authorizes the infliction of such infamous punishment, 
that is the criterion by which we must determine whether the 
offense charged against the petitioners constitutes an infamous 
crime. 

vVe have no doubt that the statute which has authorized the 
court to inflict a punishment for a term of not less than one 
year, has thereby rendered the crime infamous for which such 
sentence may be imposed, within the meaning of the Constitu
tion,. and as such no person can lawfully be held to answer for 
the same except upon a presentment or indictment of a grand 
jury. 

Writ of Habeas Gorrpu.s to issue. 
PETERS, C. J., WALTON, VIRGIN, EMERY and HASKELL, JJ., 

concurred. 

JAYIES FITZPATRICK vs. BosTO:N" AND M:ArnE RAILROAD. 
::\IosEs SMITH vs. Same. 

York. Opinion August 12, 1891. 
Easement. Abandonment. Change. Damages. Railroad. Em,inent 

Domain. R. S., c. 51, § § 14, 16, 21. 

In 1889, the plaintiffs sued the defendant in trespass for disturbance of their 
right of way, acquired by grant, across defendant's railroad. The right of way 
which they held was appurtenant to lands they owned northerly of the rail
road. It was changed somewhat from its accustomed course by the defend
ant's servants upon the southerly side of the railroad. The changes alleged 
were as follows: (1,) In 1881, digging cellars and erecting four houses 
fronting upon a highway, which had been located in 1876, and which struct-
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ures covered about one hundred and fifty feet along the way. (2,) In 1888, 
excavating the surface, along which the way ran, to the depth of five or 
six feet, to get a practicable grade for a spur track leading from the main 
track to a gravel pit belonging to the defendant. 

A new and convenient way passing over the defendant's land, and connecting 
with a public highway, was substituted by the defendant for that part of the 
old way interrupted by the houses. The plaintiffs made no claim for dam
ages but used the substituted way for seven years. Held; That the plaint
iffs had accepted the new way in lieu of that destroyed by the cellars and 
houses, and had acquiesced in the change and intentionally surrendered and 
abandoned the old way in consideration of the new one opened for their 
benefit. 

In making the excavations, in 1888, which depri\·ed the plaintiffs of the use of 
their way for two hundred and fifty feet, the defendant invaded the plaint
iffs' rights. Another suitable way about twenty feet distant was provided 
for the use of the plaintiffs as a substHute for the old one, and after the 
lapse of about two weeks was adopted and used by them. Held; That as it 
appears that the parties did not sustain any actual damage as a necessary 
result of this modification in the location of the way,- one of them having 
received satisfaction for the temporary inconvenience pending the defend
ant's operations,- only nominal damages should be allowed. 

The plaintiffs re'fused for a short time to travel on the substituted way, under 
the impression that by so doing they would recognize a right in the defend
ant to make the change and thereby surrender their rights in the old loca
tion. They claimed substantial damages for this interruption. Held; That 
the law makes it incumbent on a person, for whose injury another is respon
sible, to use all ordinary care and to take all reasonable measures available 
to avoid the loss and render the damage as light as practicable; and it will 
not permit him to recover any damage which might have been prevented by 
the exercise of such care and diligence. Also, That the plaintiffs' right of 
way was not extinguished by the defendant's exercise of the power of eminent 
domain, and was not paid for in the estimation of land damages; and, there
fore, the plaintiffs' rights were invaded in making the excavations in 1888. 

ON REPORT. 

Two actions of trespass for wrongfully placing and maintain
ing obstructions across the plaintiff~-:;' right of way across the 
defendant's lands. 

The defendant admitted that the plaintiffs had title, by 
grant, to the farm-crossing across its railroad, and also a right 
of access over other lands of defendant corporation, to and from 
the same, in every place where it did any acts which the 
plaintiffs in their writs charge it did ; but they contended that 
no actual damage, remaining unsatisfied, had been done the 
plaintiffs; and that as the old way had been extinguished, at the 
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places where the changes had been made, no action for a con
tinujng nuisance could lie. 

W. S. and D. S. Pierce, for plaintHfs. 
Plaintiffs have not abandoned their old way. No evidence or 

presumption of intention to abandon. To extinguish even a 
prescriptive way the evidence must clearly show intentional 
abandonment. Pillsbu'ry v. ilfoore, 44 Maine, 154; Williams· 
v. 1-Velson, 23 Pick. 141; French v. Braintree Manuf. Go. 
23 Pick. 216; Hurd v. Corliss, 7 Met. 94. 

Even a parol agreement between the owners of the dominant 
and servient estate to substitute a new ·way for an old prescrip-· 
tive way, would not amount to an abandonment of it. Lovell v. 
Smith, 3 C. B., N. S. 120; Erb v. Brown, 69 Penn. St. 218 ;. 
Butt v. Napier, 14 Bush (Ky.), 39; Larned v. Larned, ll 
Mek 421; 2 Wash. R. P. p. 338; '\Vash. Ease. p. 300. 

The nonuser of a right of way for the period of twenty years. 
is evidence of an intention to abandon ; but it is open to expla-. 
nation, and it may be controlled by evidence that the owner had 
no such intention while omitting to use it. Pratt v. Sweetser,. 
68 Maine, 344; Farrar v. Cooper, 34 Maine, 394. 

If this way has never been abandoned, it still exists, since 
there is no pretence that there has been any express relinquish
ment of it, and the defendant corporation had not even color of 
authority to obstruct or interfere with the plaintiffs' full and 
complete enjoyment of it. The laying out of the highway in 
1876 near to the way in question, even had such highway 
extended parallel with this way, which is not assumed by the 
defendant, would not have operated to extinguish this way, not 
though it had been prescriptive. Chadwick v. J.lfcOausland, 
47 Maine, 342. 

Mere nonuser for more than twenty years of an easement 
acquired by grant, will not destroy the right if the owner of 
the servient estate does no act which prevents the use. 2 1Vnsh. 
R. P. p. 339, and cases cited. Wash. Ease. p. 716, § 551. 

G. C. Yeaton, for defendant. 

1VHITEHOUSE, J. The plaintiffs had a right of way across 
the defendant's railroad. In 1881 the defendant obstructed it 



36 FITZPATRICK V. BOST. AND ME. R. R. [84 

hy digging four cellars and placing houses upon them, and in 
1888 disturbed it at another point by making excavations for 
the purpose of laying a spur track to a gravel pit. November 
:30, 1889, the plaintiffs commenced these actions for damages. 
'The evidence relating to both cases is presented in a single report. 

The plaintiffs' right of way originated in a decree of partition 
made in 1805 between John Haggins and Edmund Haggins, 
\Which reserved '' liberty for John to pass and re pass with teams 
and cattle through said lot on the side adjoining Butler's and 
..Jenkins' land by gates or bars, as the occasion may require, at 
all seasons of the year." Whether, by this description, the 
rright thus reserved can be deemed to have been definitely located 
over a particular way with a fixed boundary" on the side adjoin
iing Butler's and Jenkins' land," or be held as a right to have a 
,suitable and convenient way in that portion of the lot, the pre
-cise location and limits of which on the surface of the earth 
were to be determined by the parties according to eircumsta.nces, 
}t seems to be unnecessary to consider. For it is not in con
troversy that the right had been enjoyed and the way used by 
the plaintiffs and their predecessors in title continuously from 
the partition named until the disturbance complained of, in sub
stantial accordance with the location existing at the latter date ; 
and it is expressly admitted in the report of the case, that the 
"plaintiffs had title by grant to the farm crossing across defend
ant's railroad and a right of access over other lands of defendant 
corporation to and from the same in every place where defend
ant did any acts which plaintiff in his ,vrit charges that he did." 

(1.) With respect to the obstruction caused by digging the 
cellars and erecting the houses in 1881, the facts are undisputed. 
A public highway fifty feet wide was established and opened to 
travel in 187G, leading from a point near the beginning of 
plaintiffs' private way in the dividing line between Berwick and 
8outh Berwick, northerly about eight hundred feet across the 
defendant's location; and the houses in question were erected 
by the defendant across the private way and fronting on the 
public way. At the same time the defendant prepared for the 
use of the plaintiffs, as a substitute for that part of the old way 



Me.] FITZPATRICK V. BOST. AND ME. R, R. 37 

thus obstructed, a new and equally good but slightly circuitous 
way leading over the highway described and returning to the 
original private way. The effect of this change of location was 
to divert the course of travel about twenty feet to the north of 
the old way. The defendant corporation owned in fee simple, 
a11 the lands covered by the houses, the location of the highway 
and the plaintiffs' present private way substituted for the old 
way; also the lands purchased for the gravel pit, and all lands 
within its location from South Berwick station easterly beyond 
the farm crossing fixed by the commissioners at the time of the 
location of the road at or near stations twenty-four and thirty
nine .. 

A similar question was presented in Ballard v. Butle1·, 30 
Maine, 94. This was an action for obstructing plaintiffs' ease
ment consisting of a right to draw water from a well and to pass 
to and from the same. It appeared that the well had been 
entirely covered over by brick and wooden buildings of a 
permanent character. In the opinion, SHEPLEY, C. J., says: 
''It is obvious that it became impossible to use it as a well while 
it was thus covered. All access to it was thereby excluded. If 
an action on the case had been then commenced by the owner 
of the dominant estate against the owner of the servient estate 
to recover damages for a wilful destruction of the well and of 
his easement, he could have maintained it upon the proof now 
presented and have recovered damages for its tota] loss. . 
The argument is that the action is brought to recover damages 
for a continuance of the disturbance. But how can there be a 
continued disturbance of that which long since ceased to have 
an existence? . Twenty years of non-user of the ease
ment had not elapsed when this action was commenced ; but 
such length of time is not required to extinguish the easement 
when works of a permanent kind, which necessarily hindered 
the exercise of the right and operate to annihilate it, had heen 
erected." See also Rockland Water Co. v. Tillson, 7 5 Maine, 170. 

In the case at bar, the obstruction in 1881 was unquestionably 
of a permanent character. Four eellars were dug and completed 
across the way and houses of a substantial and permanent char-
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acter erected upon them. It must have been understood by all 
the parties interested that the result of this act was not merely 
a temporary obstruction, but a practical extinguishment of so 
much of the way as was covered by the houses. It was a com
pleted act in 1881. There was no expectation that the hou.:;es 
would be removed or the cellars filled up. The interruption 
was manifestly final. The plaintiffs then had a cause of action 
for an invasion of a right. The conditions were fixed and endur
ing and were not expected to change. 

It is evident that the plaintiffs made no serious objection, if 
any, to the change in the way thus caused by the erection of the 
houses. They made no claim for damages. For seven years 
they used the substituted way as occasion required without 
complaint, and in consideration of the advantage of being con
nected with the highway, made safe and convenient at public 
expense, they

1 
evidently accepted the new way in lieu of that 

destroyed by the cellars and buildings. Their conduct for 
seven yearR succeeding this interruption, sufficiently indicates 
that there was no intention on their part to raise any question 
in regard to it until the excavation in 1888. It appears to have 
been mutually understood that that portion of the way covered 
by the houses was finally abandoned. The plaintiffs silently 
acquiesced in the change and intentionally surrendered the old 
way in consideration of the dedication of and an agreement for 
the new one opened for their benefit. '' It is not the duration 
of the cesser to use the easement, but the nature of the·act done 
by the owner of the easement or of the adverse act acquiesced 
in by him, and the intention which one or the other indicates 
that is material." Pope v. Devereux, 5 Gray, 412. See also, 
.Dyer v. Sanford, 9 Met. 395; Srnith v. Lee, 14 Gray, 473; 
Larned v. Larned, 11 Met. 421; Smitlt v. Barne.r.;, 101 Mass. 
:278; Leonard v. Leonard, 2 Allen, 543; I1ent v. Judkins, 
.53 Maine, 160; Bang8 v. Parker, 71 Maine, 458; Washburn on 
:Easements, 215, 709. 

( 2.) But a different question is raised with respect to the 
,disturbance of the way caused by the excavation near station 
-twenty-four in 1888. This was made for the purpose of obtain-
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ing a practicable grade for a spur track leading to the defend
ant's gravel pit, and the defendant claim~ that its acts in that 
respect were not in excess of its chartered rights. It is not in 
controversy that this excavation in the way was made on 
defendant's land either within the original limits of the location, 
or upon land adjoining purchased by the defendant for a gravel 
pit to which it had title in fee simple; and the defendant claims 
that as all the land was held by it '' as for public uses" by virtue 
of§ § .14 and 16 of c. 51, R. S., and as all land damages had 
been regularly estimated and paid, the defendant's right to make 
these lands available for "necessary tracks " or the "convenient 
use" of its railroad ,ms superior to any right a land owner could 
have to cross it ; that such right was taken by the power of 
eminent domain and paid for in the estimation of land damages. 
It is true as a general rule that all property is subject to the 
right of eminent domain irrespective of the use to which it has 
already been applied or the different estates and interests held 
in it, and that damages will be assessed only in money unless 
otherwise provided by statute, and ,vill not be reduced by 
reserving rights of way across the railroad. Bost. Gas L. Go. v. 
R. R. Go. 14 Allen, 444; Pierce on Railroads, 220, and author
ities cited. But it is provided by§ 21, c. 51, R. S., that "com
missioners shall order the corporation to make and maintain 
such farm crossings as they think reasonable; pre
scribe the time and manner of making them, and consider this 
work in awarding pecuniary damages." 

And it is admitted in this case that the "damages ·were 
awarded with farm crossings fixed by the commissioners at or 
near stations twenty-four and thirty-nine ;" that" neither of these 
crossings where they cross the track of the road and the road 
bed have ever been changed or altered since their original con
struction ;" and that the plaintiffs had a "right of access to and 
from the same in every place where the defendant did any acts 
which plaintiff in his writ charges that he did." The defendant, 
furthermore, concedes that the plaintiffs still have a "legal right 
to the continuance of a suitable and co1n•enient approach thereto 
over the other land of the company." 
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In view of this statute and of these concessions, the defendant 
cannot consistently claim that the ~~ location of the road operated 
as an extinguishment of the right of vrny ," or that it was taken 
and paid for in the estimation of land damages. On the con
trary, the reasonable presumption is that the "work" of main
taining farm crossings for the benefit of the plaintiffs in 
connection with their right of way was ~~ considered " by the 
commissioners ~~ in awarding pecuniary damages;" and it is plain 
that the continued existence of the plaintiffs' right has been 
constantly recognized by the defendants. 

In making an excavation which ·wholly deprived the plaintiffs 
of the use of the way for a distance of two hundred and fifty feet, 
the defendant invaded the plaintiffs' right. As soon as practicable, 
however, here, as in the case of the former disturbance, another 
suitable and convenient way only thirty feet distant was provided 
for the use of the plaintiffs as a substitute for the old one; and after 
the lapse of ahout two weeks, the plaintiffs adopted the new way 
and have since continually used it. See Pope v. Devm·eux, 5 Gray, 
and other authorities, supra. But before the new way was opened, 
on the day the excavation was commenced and before it was 
finished, the plaintiff, Fitzpatrick, being absent on business, was 
prevented by defendant's operations from reaching his home; 
and for this temporary interruption the defendant made satis
faction by paying him $10, August 8, 1888, "for damage sus
tained by reason of closing passage-way to his house at South 
Berwick." Beyond this it is not apparent that either of the 
plaintiffs necessarily sustained any actual damage as a result of 
the final modification in the location of the way. True, they 
refused for the short time named, to travel on the substituted 
way, under the impression that by so doing they would recog
nize a right in the defendant to make the change and surrender 
their right to the old location. Thus measured, Fitzpatrick 
estimates his damage at seventy dollars and Smith at twenty
five dollars. But the law makes it incumbent on a person for 
whose injury another is responsible to use all ordinary care and 
to take all reasonable measures available to avoid the loss and 
render the damage as light as practicable, and it will not permit 
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him to recover any damage which might have been prevented 
by the exercise of such care and diligence. 111iller v . ... Mariners' 
Olm,·ch, 7 Maine, 51; Grindle v. Eastern Ex. Go. 67 Maine, 
3 2 5, and authorities cited. Under this rule the evidence affords 
no proof of actual damage ; but some damage is presumed to 
flow from the violation of a right. 

Judgment fm· each plaintflf for one dollar and cost::;. 
PETETIS, C. J., vVALTOX, VIRGIN, LIBBEY and HASKELL, 

J J., concurred. 

PATRICK GALLAGHER vs. ROBERT L. PROCTOR. 

Kennebec. Opinion September 16, 1881. 
NegligencP,. Way. Sidewalk. 

An action to recover damages for negligence of the defendant will not be 
sustained when the plaintiff's evidence fails to prove that he was in the 
exercise of due care, and that the defendant was in fault. 

ON MOTION. 

The case is stated in the opinion. After verdict for the 
plaintiff, the defendant filed a general motion for a new trial. 

TV. T. Haines, for defendant, cited : Farrar v. Gr·eene, 32 
Maine, 574; Smith v. Smith, 2 Pick. 621; Marble v. Ross, 
124 Mass. 44; Brown v. Kendall, 6 Cush. 292; llfoulton v. 
Sanford, 51 Maine, 127; Perkins v. Fayette, (58 Maine, 152; 
Louengath v. Bloomin,qton, 71 Ill. 238; 0/zica.c;o v. Bixby, 84 
Ill. 82; Vicksburg v. Henne.<.:sey, 54 Miss. 391; Weisenburg v. 
Appleton, 2G Wis. 5H; Barstow v. Berlin, 34 Wis. 357; Rye'l'
son v. Abin,c;ton, 102 Mass. 526; Smith v. Lowell, 6 Allen, 39; 
Ozcen v. Chicago, 10 Ill. App. 4G5; Wilson v. Trafalgar R. 
R. Go. 93 Ind. 287; Bueschingv. St. L. G. L. Go. 6 Mo. App. 85. 

S. S. Brown, for plaintiff. 
The question of due care was submitted to the jury under 

instructions not excepted to. It was a question of fact for the 
jury who heard the evidence and had a view of the street and 
sidewalk. Due care: Stratton v. Staples, 59 Maine, 94; 
Willimru_; v. G1·ealy, 112 Mas-;. 79; Sclzienfeldt v. Norris, 115 

Mass. 17; Oarland v. Young, 119 Mass. 150. Any one may 
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walk upon the sidewalks of our streets ·where crowds walk daily, 
and where no notice is given of existing defects, without being 
charged with lack of due and ordinary care, because they do 
not keep their eyes bent downward hunting for holes allowed 
there by the carelessness of others. 

EMERY, J. This action is for damages alleged to have been 
caused by what the plaintiff calls the defendant's negligence in 
not properly guarding an opening he had made in a sidewalk 
upon Main street in ,v aterville. The plaintiff, therefore, must 
establish by evidence two propositions at least. ( 1,) The negli
gence of the defendants. ( 2,) Due care upon his own part. 

1. The evidence clearly shows the following to he the con
duct of the defendant. He had excavated a trench four or five 
feet deep, and as narrow as a man could walk in, and some 
twenty feet long, from the se,ver and water pipe under the street 
to the cellar of a store on the side of the street. The purpose 
of this excavation was to connect the store with the public 
sewer and water systems. This trench was of course excavated 
across and underneath the sidewalk next the store. This side
walk was of plank, placed in short lengths, athwart stringers 
laid in the direction of the street. 

The connecting pipes having been laid, the defendant's servant 
began in the afternoon of the day of the injury complained of, 
to fill in and pound down the earth into the trench, to fill it up. 

To facilitate this work, he removed two short planks in the 
sidewalk directly over the trench. The open trench, - the gap 
in the sidewalk,-the fresh ridge of earth by the side of the 
trench,- were all conspicuous to the passer-by. The defendant's 
servant was also conspicuously there at work with his shovel 
and rammer, filling the trench. There were also one or two 
bystanders watching the work. 

The work of the defendant was lawful. He opened the trench 
for a lawful purpose. He removed the planks in the sidewalk 
for a lawful purpose, that of filling the trench. He had the 
right to temporarily interrupt to that extent the public use of 
the street and sidewalk. Persons travelling on a street or side-
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walk in a city must anticipate brief occasional interruptions of 
that kind. 

What other signals or sentinels were necessary to apprise a 
careful traveler of this temporary interruption? There were 
the trench, the fresh ridge of earth, the laborer at work filling 
the trench, the bystanders looking on. The opening was not 
left unguarded. The laborer, the sentinel, was continually there. 
His swinging of his shovel or rammer was a constant signal 
of an excavation. 

2. The plaintiff's wife, the person injured, says she passed 
down this sidewalk past this trench about four o'clock in the 
afternoon ( while the above described condition of affairs was 
in full force), and saw nothing of the trench, nothing of the 
ridge of earth, nothing of the lahorer, nothing indicating any 
need of care. About an hour later, she returned up the side
walk ( while the sun was still high, and the laborer still at 
work filling the trench), and this time saw nothing of trench, 
ridge or laborer. She only recalls seeing one or two persons 
standing idly by. On coming to the opening in the sidewalk 
over the trench, she fell in and was pulled out by the laborer, 
the defendant's servant. She gave no reason for her failure to 
observe what was so conspicuous. She made no suggestion of 
anything distracting her attention. 

Her story seems incredible, but if true, it does not show her 
to have been in the exercise of due care. She took no heed of 
where she was going, nor of what was going on about her. 
Though possessed of the senses of sight and hearing, either of 
which would have given her ample warning had she attended, 
she closed her mind to both and went heedlessly on, unmindful 
of the visible dangers. Such carelessness bars the action. vVe 
think the verdict for the plaintiff cannot be the result of the 
sober, reasoning judgment of the jury. 

Motion sustabied. 

PETERS, C. J., WALTON, LIBBEY, HASKELL and WHITEHOUSE, 
JJ., concurred. 
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44 JACKSON V. THOMPSON. 

JAMES A. JACKSON, and others, Executors. in equity, 
vs. 

ROBERT H. Tnol\IP80N, and others. 

Kennebec. Opinion October JO, 1891. 
Will. Trust. Residue. Trustees' Bond. R. S., c. 68, § 2. 

[84 

A testator, after making certain specific legacies hy his will, disposed of the 
rest of his estate as follows: " Item 4. At my dec€ase, I direct my executors 
to hold the balance of my property that may remain after paying the amount 
named in this will, to ea~h of my three daughters, for the benefit of my son, 
R. H. Thompson. I direct my executors to pay my son only the income of 
five thousand dollars during his natural life, provided, however, there should 
be five thousand dollars left after paying my three daughters the amount 
named in this will. If there should be a surplus left after paying all the 
above sums named in this will, I direct my executors to divide the sum if 
any, among my four children, one quarter to each. I will here say to my 
executors, that in case my son should become a sober and a man of good 
habits, and they should think it would be for his interest to let him have a 
part or the whole of the property I have left him, they may do so. I leave 
them to be the judges. I will here inform my executors that my son has 
had in cash from me, since he was twenty-one years old, upwards of five 
thousand dollars, the account of the same may he found in my trunk." 

Held: That the five thousand dollars, specifically named, is clearly devised 
in trust to be held for the benefit of the son upon the terms and conditions 
stated; that on the settlement of the estate the executors will become 
trustees by operation of law; and whether they should give bond as such is 
a question to be first determined by the Probate Court. Held, also, that no 
trust is created as to the son's interest in the residue of the estate. 

Upon a bill in equity to determine the construction of a will, the ·court does 
not decide questions relating to the validity of assignments made by ben
eficiaries under the will. 

ON REPORT. 

Bill of interpleader, heard on bill and answers, to obtain the 
construction of a will. The bill was brought by the executors 
of Robert Thompson, late of Farmingdale, deceased. All his 
heirs and legatees were tnade parties; also, the persons to whom 
his son, a legatee, had assigned and transferred his interest in 
the estate as collateral security. 

It appears from the bill that of an estate of about forty-two 
thousand dollars there remained in the hands of the executors for 
distribution, under the residuary clause, about twelve thousand 
dollars. 
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The principal question was whether the son had an absolute 
and immediate right to one quarter of the residue after payment 
of the other bequests in the will, or was it to be held in trust 
by the executors for him in the same manner and for the same 
purposes as the legacy of five thousand dollars named in the 
same clause. The case is stated in the opinion. 

Baker, Baker and Comish, for plaintiffs. 
By the first clause of item 4, the balance of the property that 

may remain after paying the amount named in the will to each 
of the three daughters, is to he held in trust hy the executors 
for the benefit of the son. They are to hold all of the son's 
share. The defendants' construction ignores and rejects this 
clause. The trust idea in the fl.rot clause is carried out with 
detail in the next clause, the income only of which is to be paid 
to him. The natural interpretation of the third clause requires 
his quarter to be held in trust. Why should the father, so care
ful as to the five thousand dollars, have intended that the surplus 
be given outright? It shows in what proportions it was to he 
divided hut does not specify the interest each child ·was to have in 
such portion. That interest ·was impliedly the same as in the 
rest of the property. The two clauses must he construed as 
one to obtain the general intent of the whole will. Ge1·man v. 
Gennan, 27 Pa. St. 116; Metcalf v. Fmminglwm Parish, 128 
Mass. 370; Dolbears' Appeal, 28 Conn. 590; lVells v. William,s, 
13G Mass. 333; 2 ,Tar. vVilh,, p. 60 et seq.; Barne8 v. Dow, 
59 Vt. 530; Greenwood v. Greenwood. L. R. 5 Ch. Div. 954. 
A court of equity will look to the clear intent of the testator, and 
if need he, raise a constructive trust when none has been expressly 
declared. Iuiight v. Kni,qht, 3 Beav. 148; Lucas v. Lockhart, 
10 Sm. & M. 46G (S. C. 48 Am. Dec. 766 and note). The 
trust is reiterated in the fourth clause, revealing the father's 
interest in his son, desiring his executors to carefully guard his 
property for him. Thus construed there is no repugnancy. 
Govenlwven v. Shuler, 2 Pai. Ch. 73. To recapitulate: the testa
tor puts the son's entire property in trust in general terms. He 
put a portion, five thousand dollars, in trust in special terms. 
In distributing a possible surplus he specifies the share, but does 
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not in terms repeat it is to be held in trust. :Finally, he reaf
firms the trust. An immediate beneficial interest vested in the 
son, the time of payment, only, being postponed. Riclwrason 
v. I1night, 69 Maine, 285; Holden v. Blaney, 119 Mass. 421; 
McMichael v. Hunt, 83 N. C. 344; Millard's Appeal, 87 
Pa. St. 457. 

Heath and Tuell, for defendant, Thompson, and others. 
Assignment valid and not in issue by the pleadings. Palme1' 

v. Stevens, 15 Gray, 343. Assignees not necessary parties. 
There should be a trustee bond. The sisters' husbands are the 
trustees interested to deprive their co-legatee of any part of the 
principal. This court will not pass now upon the question of 
the discretionary powers of the probate judge in excusing bond. 
The powers conferred upon the executors in the fourth clause of 
the fourth item intended to remove a limitation, not to create 
one. It removes a restriction imposed in the earlier part of the 
item. No power of fovestment is here given. The principal 
is ordered expressly to he paid the son without limitation. 
The testator thought the residue would be small ; and willing 
his son should have it without limitation. Plaintiffs' theory 
gives the son no right to the income of the residuary fund ; 
otherwise the testator would have given him same absolute right 
to the annual income of this fund as he did in the five thousand 
dollars. To avoid repugnancy, the court may transpose the 
clauses of the fourth item. 1 Redf. Wills, *447 ( 4th Ed.); 
OhapUn v. Doty, GO Vt. 712. 

Lrnmw, J. This is a hill in equity for the construction of 
the will of Robert Thompson, deceased. The clauses of the 
will involved in the contention are as follows : 

'' Item 1st. I give and bequeath to my daughter, Kate A. 
Morrell, ten thousand dollars or her heirs forever. 

"Item 2nd. I give and bequeath to my daughter, Abbie C. 
Rich, ten thousand dollars or her heirs forever. 

"Item 3rd. And as I have given my daughter, Lucy D. Jack
son, my house and lot in :Farmingdale, with all the buildings 
thereon, and also all the land in the rear of said lot, that I 
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owned, called the Gould lot, the value of said house and land I 
have given her, I consider it cheap at five thousand dollars, and 
in order to make my daughter's, Lucy D. Jackson's, portion 
equal to my other two daughters', I direct my executors to pay 
her five thousand dollars ($5,000), which will make her portion 
equal to my other two daughters', viz. : ten thousand dollars to 
each of my three daughters or their heirs forever. 

ii Item 4. At my decease, I direct my executors to hold the 
balance of property that may remain after paying the amount 
named in this will to each of my three daughters, for the benefit 
of my son, R. H. Thompson. I direct my executors to pay my 
son only the income of five thousand dollars during his natural 
life, provided, however, there should he five thousand dollars 
left after paying my three daughters the amount named in this 
will. And if there should be a surplus left after paying all the 
above sums named in this will, I direct my executors to divide 
the sum, if any, among my four children, one quarter to each. 

11 I will here say to my executors that m case my son should 
become a sober and a man of good habits, and they should think 
it would be for his interest to let him have a part or the whole 
of the property I have left him they may do so. I leave them 
to be the judges. I will here inform my executors that my son 
has had in cash from me since he was twenty-one years old, 
upwards of five thousand dollars, the account of the same may 
be found in my trunk. 

'' I hereby appoint James A. ,Jackson, of Farmingdale, Richard 
~ich, now of Washington, D. C., and George C. Morrell, now 
of Sharon, Massachusetts, my executors of this my last will and 
testament. It is my wish that my executors give no bonds as I 
have full confidence they will do just as I have requested them 
to do." 

The following questions are submitted to the court by the 
complainants: 

'' First. ·whether by the terms of said will any trust is created 
as to the specific five thousand dollars first named in said will to 
be held by said executors for the benefit of said Robert H. 
Thompson and whether your complainants are made the trustees 
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thereof under said ,vill, and if yes, what .are the terms of said 
trust, and must the trustees give bond therefor; and if no trust, 
then what disposition shall the executors make of said five 
thousand dollars, and what effect, if any, have said assignment8 
or either of them on said R. H. Thompson~s interest in the 
specific legacy. 

~~ Second. ·whether by the terms of said will any trust is 
created as to said Robert H. Thompson's interest in the residue 
remaining in the hands of said executors after the payment of 
all the specific legacies named in said will, including the five 
thousand dollars named in question first, and whether your com
plainants are made the trustees thereof under said will, and if 
yes, what are the terms of said trm,t, and must the trustees 
give bond therefor ; and if no trust, then what disposition shall 
the executors make of said Thompson's interest in said residue, 
and what effect if any have said assignments, or either of them, 
on said R. H. Thompson's interest in the residue." 

As to the first clause in the first question submitted, there is 
no contention between the parties. The five thousand dollars 
named in the fourth item in the will is clearly devised in trust 
to be held by the executors for the benefit of Robert H. Thornp
son, upon the terms and conditions clearly stated. On the 
settlement of the estate, the executors will become trustees by 
operation of law. vVhether they should give bond as such, is 
·a question to be first determined by the Probate Court; and it 
can be brought into this court only by appeal. It is not properly 
before this court in a bill for the construction of the will. R. 
S., C. 68, § 2. 

Nor is the question of the validity of the assignment to Heath 
and Tuell properly before us on such a bill. We may say, how
ever, that we see nothing in the will, nor is any legal reason sug
gested, restricting the right of the legatee to assign hi:s interest. 

The great contention between the parties is under the second 
question: whether by the terms of the will any trust is created 
as to Robert H. Thompson's interest in the residue of the estate, 
after payment of the special bequests. 

vV e think not. Certainly no trust is created by the language 
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of the bequest, ''And if there should be a surplus left after pay
ing all the above sums named in this will, I direct my executors 
to divide the sum, if any, among my four children, one quarter 
to each." By this language, the share of Robert H. is devised 
to him as absolutely and unconditionally as the shares of the 
daughters are to them. But it is claimed that the intention of 
the testator to create a trust as to the whole share of his estate 
devised to Robert H., is apparent from other clauses of the 
will, for the reason which he there expressed. The first clause 
of item four is relied on. But while this clause in terms devises 
all his estate remaining after paying the special legacies to his 
daughters, to his executors, for the benefit of his son Rohert, 
this is immediately followed by the limitation of the amount to 
be held by them to five thousand dollars, if there should be so 
much, and directing them to pay him the income of that sum 
only during his life, afterwards giving them the discretionary 
power to pay over to him a part or all of the principal on the 
contingency named. This, in the light of the terms of the 
whole item, cannot be held as conveying the whole remainder 
of his estate after payment of the legacies to his daughters; if 
so, there would be no surplus left to be devised to the four 
children. On a careful examination of all the terms of the will, 
we do not find language, clearly showing the intention to devise 
Robert's share of the remainder in trust. There is nothing 
declaring the duties of the executors as trustees, in regard to 
that sum. The testator may have had the intention to place it 
in trust; if so, he failed to express it. 

Upon a full settlement of the estate by the executors, and a 
decree of distribution, it is their duty to pay to Robert H. 
Thompson, or his legal assignees, his share of the remainder. 

Decree accordingly. Each party to recover his 
taxable costs, to be paid by the executors out 
of the estate. 

PETERS, C. J., WALTON, VIRGIN, HASKELL, and WHITEHOUSE, 

JJ., concurred. 
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50 GREENLEAF V. GROUNDER. 

ENOCH 0. GREENLEAF, Administrator de bortis non, 
vs. 

GEOUGE GROUNDER. 

Androscoggin. Opinion October 13, 1891. 
New Trlal. Impeaching witness. Practice. 

[84 

When a party asks for a new trial on the ground of newly discovered evidence, 
the burden is upon him to satisfy the court that the evidence is credible, and 
that its non-production at the former trial was not owing to a want of 
diligence on his part. 

On motion for a new trial on the ground of a newly discovered witness, who 
will testify to important facts, eyidence impeaching the credibility of the 
witness is admissible. 

ON :MOTIONS AND EXCEPTIONS. 

This was an action of trover to recover certain goods· and 
chattels claimed hy the plaintiff as adminstrator de bortis non, 
of the estate of Benjamin Lowell, deceased. The verdict was 
for the plaintiff, and the defendant filed exceptions and a general 
motion for a new trial. The exceptions were to the ruling of 
the presiding justice that the plaintiff could maintain the action 
in his capacity of administrator de bonis non, if the jury 
were satisfied that the chattels in question were the property of 
Benjamin Lowell, and had been converted by the defendant, and 
had not been administered upon by the former administrator. 

The defendant claimed the goods under a bill of sale, pur
porting to be signed by said Lowell, the genuineness of which 
signature was denied by the plaintiff. Later in the term the 
defendant filed a special motion for a new trial on the ground of 
newly discovered, material evidence unknown to him or his 
attorneys at the time of the trial, and could not have been 
discovered by them in the exercise of reasonable diligence. 
The affidavit of the defendant, filed in support of the motion, 
states that the newly discovered witness called at Lowell's house 
some time in April, 1888, and while there saw Lowell sign a 
paper which the defendant believes said witness can substantially 
identify as the paper the signature to which is claimed by the 
plaintiff as not genuine, also that the witness saw said Lowell 
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deliver said paper to the defendant. The deposition of this 
witness together with the depositions of witnesses impeach
ing him, taken subject to the defendant's objections, were filed 
in the case. 

H. L. Whitcomb, D. J. J.YlcGillicuddy withhim, for defendant .. 

. E. 0. Greenleaf, J. 0. Holman with him, for plaintiff. 

WALTON, J. When a party asks for a new trial on the· 
ground of newly discovered evidence, the burden is upon hillll 
to satisfy the court that the evidence is credible, and that its 
non-production at the former trial was not owing to a want of 
diligence on his part. Woodi's v. Jordan, 62 Maine, 490. 

And on motion for a new trial on the ground of a newly dis-
covered witness, who will testify to important facts, evidence· 
impeaching the credibility of the witness is admissible. Parker· 
v. Hardy, 24 Pick. 246. 

In the present ca~e, the defendant claims that since the former
trial he has discovered a witness who will testify to new and. 
important facts. Of the importance of his testimony, if it is. 
true, there can be no doubt. But we find it impossible to believe· 
that it is true. It seems to us to he in the highest degree· 
incredible. And the character of the witness for truth is thor-
oughly impeached. But, if true, no reason is perceived why 
the testimony could not have been produced, by the use of due 
diligence, at the former trial. It relates to the signing and 
delivery of a paper to the defendant. If such a paper was deliv-
ered to the defendant in the presence of the witness, as the 
latter testifies, the fact must have been known to the defendant 
himself as well as to the witness, and the fact was one of too 
much importance to the defendant for us to believe that he 
could have forgotten it. And the fact that the witness was not 
called at the former trial, and that, so far as appears, no search 
was made for him, or efforts made to procure his testimony, con
firm us in the belief that his testimony is not true, and that it 
is newly invented, not newly discovered. 

And we do not think the verdict is so· clearly against the 
weight of evidence as to entitle the defendant to another trial 
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on that ground. On the contrary, we think the evidence fairly 
preponderates in favor of the verdict. 

The exceptions have not been argued, and we have no doubt 
that the ruling excepted to was correct. Consequently, the 
entry mut-:t be, 

Motion.r.; and exceptions overruled. 
Judgment on the verdict. 

PETERS, C. J., VIRGIN, EivrnRY, FOSTER and HASKELL, JJ., 
concurred. 

INHABITANTS m' EDEN, Petitioners, 
vs. 

COMMISSIONERS OF HANCOCK CouNTY. 

Hancock. Opinion October 23, 1891. 
Way. Appeal. Damages. County Commissioners. R. _S. c. 18, § § 7, 8, 19; 

Stat. 1885, c. 359, § 7. • 

In an appeal to the county commissioners, by a land owner, from the location 
of a town way duly laid out by the selectmen and accepted by the town, the 
record of' the commissioners sufficiently shows that they acted within their 
jurisdiction when, af'ter stating a compliance with all other requirements of 
the statute, it recites that they, '' do confirm the action of the selectmen in 
laying out said way." 

In such case, when the land owner appealing f'rom the location had no dam
ages awarded him by the town, the county commissioners have jurisdiction 
over the subject of damages; and their award of' damages to him is valid. 

ON REPORT. 
The case is stated in the opinion. 

Deasy and Higgins, for petitioners. 
No appeal from estimate of damages lies to the county com

missioners, since Stat. 1885, c. 359, this being the sole appel
lant court. Their return should show that they acted '' as is 
provided respecting highways," on Roberts' petition to annul 
selectmen's proceedings, or be allowed damages. Return must 
disclose the facts on which jurisdiction is founded. Small v. 
Pennell, 31 Maine, 267; State v. Pownal, l(J Id. 24; Plummer 
v. Waterville, 32 Id. 566; OrTington v. Go. Com. 51 Id. 572. 
Want of preliminary adjudication that the road is of common 
convenience or necessity, is fatal. Gushing v. Gay, 23 Maine, 
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15; Pownal v. Co. Com,. 63 Id. 102; Goodwin v. Co. Corn. 
60 Id. 3~8. · Return contains no description of way. R. R. 
Co. v. Co. Com,. 65 Maine, 292. Having acted without juris
diction certiorari will issue as a matter of right. White v. 
Co. Com. 70 Maine, 325, and cases cited, Hayfo1'd v. Co. 
Com. 78 Id. 153. Appeal vacates the laying out by selectmen, 
and there is no legal location of the way. Winslow v. Co. 
Com. 31 Maine, 444; Atkins v. TVyman, 45 Id. 399; Hunter 
v. Cole, 49 Id. 556; Tarbox v. Fisher, 50 Id. 236. 

W. P. Fostm·, for defendants. 
The change in 1885 providing a direct method of appeal to 

this court does not by implication repeal the old remedy. That 
is still open. The act of 1885 simply provided a new and more 
direct method of coming to this court, when damages are the 
sole question. The legislature gave rights, it did not take them 
away. It does not place additional burdens upon the petitioner, 
obliging him to prosecute suits in two tribunals, or take away 
jurisdiction from the commissioners. They are to act thereon 
'' as is provided respecting highways,'' i. e. state in their return· 
'' the names of the persons to whom damages are allowed, the 
amount allowed to each, and when to be paid,"-with the 
petitioner's right to appeal from them. 

No substantial injustice has been done. T-Vater Co. v. Co. 
Com. 112 Mass. 212. Counsel also cited: Levant v. Co. Com. 
67 Maine, 429, and cases cited; Ilingrnan v. Co. Com. 6 Cush. 
307; liV1·ight v. Tukey, 3 Cush. 290. 

LIBBEY, J. The town of Eden, in its petition for a writ of 
certiorari, assigns three reasons why the writ should be granted. 

1. "Because said county commissioners awarded damages to 
said Roberts, having no jurisdiction over the question of damages 
and no authority by law to act thereon. 

2. "Because said commissioners did not act upon said petition 
of the said Tobias L. Roberts as is provided in § 19, c. 18, R. 
S., of Maine, -i. e. 'as is provided respecting highways;' but 
simply confirmed the action of the selectmen in the laying ou.t 
of said way. 
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3. ~~ Because said commissioners did not in their return 
adjudge the road described in said petition to be of common 
convenience and necessity, thus failing to show their jurisdiction." 

vVe shall first consider the second and third reasons assigned, 
because they deny the jurisdiction of the county commissioners 
to act on the appeal of Roberts. These reasons are substantially 
alike, and the ground assigned for want of jurisdiction is that 
the commissioners did not adjudge the way to be of common 
convenience and necessity before establishing it. 

We think there is no ground for this objection. The road 
was legally located by the selectmen of the town; they reported 
their doings to the town, which duly accepted it. It is admitted 
that the road was legally located. Roberts, over whose land it 
was located, duly appealed to the county commissioners, and 
on proceedings duly had by them, they report that they ~i do 
confirm the action of the selectmen in the laying out of said 
·way." This is sufficient. It affirms all that it is necessary for 
the selectmen to affirm in locating a town way. 

We think the first objection is not well taken. We are of 
opinion that under our statutes as they existed when the appeal 
was taken, the county commissioners have jurisdiction over the 
subject of damages on an appeal from a refusal to locate by the 
selectmen, or from a location by the town. An appeal from a 
location vacates the action of the town. If a town way is duly 
located by the town, and no appeal taken from the location, a 
party aggrieved by the estimate of damages may make his 
application to the Supreme Judicial Court and have them 
assessed as in R. S., c. 18, § 8. But an appeal from the loca
tion vacates the action of the town and confers jurisdiction on 
.the commissioners to act as provided respecting highways. R. 
S., c. 18, § 19. One of their duties in locating highways is to 
-estimate the damages sustained by one whose land is taken. 
Id. § 7. While the way located by the commissioners is a 
town way, it exists by their action and the record of it must be 
made and remain in their court. Their action is not certified 
-.to the town clerk for record, and the town cannot discontinue 
jt for five years. White v. Go. Com. 70 Maine, 317. By 
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section 19 as amended by act of 1885, c. 359, § 7, when the 
decision of the commissioners is returned and recorded, any 
party interested bas the same right of appeal to the Supreme 
Judicial Court as is provided in location of highways, and also 
to have his damages estimated as provided in § 8. In case of 
location of the way, on appeal from refusal of the selectmen to 
locate, if the commissioners have no jurisdiction over the sub
ject of damages, there would be no estimate of damages or refusal 
to estimate by a tribunal having jurisdiction from which an 
appeal could be taken as provided in § 8. We are not aware 
that this precise question has been before this court ; but we 
think a fair construction of the 1-,tatutes referred to gives juris
diction over the subject of damages to the county commissioners. 

But if this is not so, we think the estimate of damages to 
Roberts, furnishes no ground for issuing the writ. The com
missioners had jurisdiction to make the location, and did make 
it. If they went out of their jurisdiction and awarded dam
ages, the estimate is merely void and ought not to set aside 
the location. The town cannot justly ask it. White v. Go. 
Omn. 70 Maine, 317. 

W1·it denied. Uosts fo1· respondents. 

PETERS, C. J., VmmN, EMERY, FosTEH and HASKELL, JJ., 
concurred. 

STATE vs. ROBERT s. DONALDSON. 

York. Opinion November 9, 1891. 

Indictment. Labor Commissioner. Inteiference. Stat. 1887, c. 139. 

The refusal and neglect of the employer of labor in a manufacturing or 
mechanical establishment to produce certificates of the ages and places of birth 
of children under sixteen years of age, employed, in such establishment, for 
the inspection of the deputy commissioner of labor, is not an interference with 
his duties within the meaning of c. 139, laws of 1887. 

The term " interfere " as therein used relates to some action directed to the 
person, or some active personal obstruction or interference in the performance 
of his duties, and not mere non-action. 

ON EXCEPTIONS. 

The defendant's demurrer to the following indictment having 
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been overruled by the court, with permission to plead anew, if 
the indictment should be sustained, he excepted to the ruling. 

'' The jurors for said state upon their oath present that Robert 
S. Donaldson, of Biddeford, in the said county, laborer, on the 
seventeenth day of October, in the year of our Lord one thous
and eight hundred and ninety, at Biddeford, in said county of 
York, being then and there an overseer of a manufacturing 
establishment, to wit: The Pepperell Manufacturing Company, 
a corporation duly created by the laws of the State of Maine, 
and having its established place of business at Biddeford in said 
County of York, did knowingly, willfully and unlawfully inter
fere with one Leonard R. Campbell of Rockland, in the county 
of Knox in said State of Maine, the said Leonard R. Campbell 
being then and there a deputy commissioner of labor for the 
State of Maine, and as such duly appointed by the Governor of 
said State of Maine, by and with the advice and consent of the 
Council of said State of Maine, and duly qualified to discharge 
and perform the duties of said office, in the performance of his 
duties as a deputy commissioner of labor as aforesaid, in that 
the said Robert S. Donaldson then and there as said overseer 
having in his possession and on file certain certificates of the 
ages and places of birth of certain children under sixteen years 
of age, and of the amount of their school attendance during the 
year next preceding their employment in the cases of children 
under fifteen yea~·s of age, then and there employed by the said 
Pepperell Manufacturing Company under said Robert S. Donald
son as overseer aforesaid, then and there being required and 
requested by said Leonard R. Campbell in his said capacity as 
a deputy commissioner of labor of the State of Maine as afore
said, to produce for his, said Campbell's, inspection said certifi
cates, utterly refused and neglected so to do, the said Leonard 
R. Campbell in his said capacity as a deputy commissioner of 
labor, for the State of Maine as aforesaid having at a reasonable 
time entered the said manufiwturing establishment, to wit: The 
establishment of the Pepperell Manufacturing Company, for the 
purpose of making an inspection of said certificates as aforesaid ; 
against the peace of said State, and contrary to the form of the 
statute in such case made and provided." 
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W. P. Perkin8, County Attorney, for the State. 
The utter refusal and neglect of the defendant, the only per

son having under the statute charge of the certificates, to produce 
them to the deputy commissioner required by law to furnish the 
information prescribed by the act,-it being also the duty of the 
commissioner to inquire into violations of the act,-was an inter
ference with his duties. Upon collateral questions not considered 
by the court, counsel cited: State v. Mace, 76 Maine, 64; 
State v. Harley, 71 Id. 354; State v. Willis, 78 Id. 74; State 
v . .Ames, G4 Id. 38G; State v. Robbin8, GG Id. 324; State v. 
Godfrey, 24 Id. 232; State v. Gurney, 37 Id. 14D. 

R. I'. Tapley, for defendant. 

FosTEn, ~T. To this indictment a general demurrer was filed 
and joined. Thereupon judgment ·was rendered overruling the 
demurrer, and to this ruling exceptions were taken. 

The indictment is founded upon the provisions of chapter 
13D, laws of 1887, entitled ii An act to regulate the hours of 
labor and the employment of women and children in manufac
turing and mechanical establishments." The act, in addition to 
other provisions, contains the following: ii Whoeverinterferes 
with said deputy commissioner or his assistants in the performance 
of their duties as prescribed in this act, shall be fined fifty 
dollars." Upon this clause and the facts set out in the indict
ment, it is claimed on the part of the state that the indictment 
is to he sustained. 

The allegations are, substantially, that the defendant was an 
overseer of a manufacturing establishment, situate in Biddeford 
in the county of York, and as such had the possession of certain 
certificates, and being called upon by the deputy commissioner 
to produce them for inspection, refused and neglected so to do, 
and thus did knowingly, wilfully and unla,Yfully interfere with 
said deputy in the performance of his duties. 

If we assume that the facts are properly alleged, yet we have 
no doubt they are insufficient to sustain the indictment. The 
refusal and neglect to produce certain certificates is not an inter
ference within the meaning of the statute. The term ii interfere," 
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as therein used, relates to some action directed to the person, 
in the performance of his duties. It imports action and not 
mere non-action. Neglect to perform some act is mere non
action-a passive rather than an active con<lition. It partakes 
more of the nature of nonfeasance than misfeasance. The Six 
Carpenters' Uase, 8 Coke, 146; Hinks v. Hink8, 46 Maine, 
423, 428. The statute evidently contemplates some active per
sonal obstruction, or interference, such as expulsion or exclusion 
of the officer or his assistants from the establishment, and acts 
of a kindred nature, thereby preventing them from the perform
ance of their duties. 

Exceptions sustained. Inclictrnent ad}ucl_qecl bacl. 

PETERS, C. J., WALTON, VIRGIN, E2'IERY and HASKELL, JJ., 
concurred. 

FRANK L. PLUMMER, Petitioner for l\fandamus, 
vs. 

EDGAR L. JONES, :Mayor of 'Waterville. 

Kennebec. Opinion November 28, 1891. 
Stat. of 1891, c. 34. Registration Act. 1lfandmnus. R. S., c. 1, § 5. 

The first and second sections of the stat. of 1891, c. 34, approved February 25, 
1891 (registration act), became effective, by their terms, upon the approval 
of the act. 

The first section creates the board of registration by language in presenti. The 
second section provides for the appointment of its members immediately 
upon the approval of the act, in accordance with certain specified regulations. 

The remaining sections of the act are administrative provisions, not to become 
effective until thirty days after recess of the legislature; so that, while the 
board might be appointed without any considerable delay, its powers and 
duties were not imposed until a later time, when the administrative pro
visions of the act should become effective and clothe the board already 
appointed with power of action, thereby setting the machinery of the law 
in motion with the greatest practicable dispatch. 

ON REPORT. 

This was a petition for mandamus brought to have the court 
determine the time when the registration act, c. 34 of 1891, 
became a law, and the mayors of the cities could act under it in 
the appointment of members of the board of registration. 
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The petitioner alleges that on the seventh day of May, 1891, 
the Republican City Committee of vYaterville, in compliance 
with the act, gave due notice to the mayor of the city, that he 
had been nominated by said committee, a member of the board, 
and that the committee requested his appointment according to 
the provisions of the act; that the petitioner is a member of 
the Republican party, which was the political party polling the 
highest number of votes for governor at the preceding state 
election; and that the mayor had neglected and refused to make 
the appointment, as notified and requm;ted to do, and as required 
by said act. 

After notice, the respondent appeared and answered that he 
had in all respects complied with the act ; that on the fourth 
day of May, 1891, the Republican City Committee having neg
lected to nominate any person for the hoard of registration, he, 
the mayor, in performance of his duty under said law, had 
selected, appointed and commissioned Reuben Foster of Water
ville, to be a member of said board on the part of the Republican 
party, . and said Foster had accepted and '' now holds 
said commission,- all before the filing of this petition." 

The defendant contended that the legislature intended that 
sections one and two of the act, relating to the organization of 
the board of registration, took effect immediately, by force of 
their terms, upon the approval of the act; and that more than 
seven days thereafter having elapsed without any nomination 
being made by the Republican City Committee, the act required 
him as mayor to make the appointment. 

The petitioner contended that the act, as a whole, did not go 
into operation until May 4, 1891, thirty days after the adjourn
ment of the legislature, which was April 3, 1891; and, there
fore, Foster's appointment was premature and invalid. 

Sections one, two and fifteen of the act are as follows : 
"An act to provide a hoard of registration in the cities of 

this State. • "Be it enacted by the Senate and House of Representatives 
in legislature assembled, as follows: 

'' Section 1. A hoard of registration is hereby established in 
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each city of the State which shall have the exclusive power and 
authority to determine the qualification of voters therein, and 
exclusive power to make up, correct and revise the list of voters 
in each of said cities, and shall perform all the duties and have, 
exclusively, all the powers now exercised by the municipal 
officers of said cities in making, preparing, revising and correct
ing the list of voters therein under chapter four of the Revised 
Statutes or any other statute relating thereto." 

"Section 2. Said board shall consist of three members who 
shall be residents an<l legal voters of the city where such hoard 
is established, one of whom shall be appointed and commissioned 
by the governor by and with the consent of his council for a 
term of four years, but the first term shall expire May 1, 1895, 
and who shfill not hold or he eligible to any elective municipal 
office during said term. Said member of said board shall he 
appointed immediately upon the approval of this act. The 
other two members of this board shall be chosen one from the 
political party polling the highest number of votes for governor 
in this State at the next preceding State election and one from 
the political party polling the next highest number of votes for 
governor of this State at said election and they shall each hold 
their office for the term of two years, hut the first term shall 
expire May 1, 1893, and said members shall not hold or be 
eligible to any elective municipal office during said term. Each 
shall be nominated by the city committee of his own political 
party and upon due notice thereof in writing, the several mayors 
of said cities shall forthwith appoint such persons so nominated 
members of said board. If either or both of said political 
parties for the space of seven days after the approval of this act 
or after a vacancy occurs in such board by its said committees, 
neglects or refuses so to nominate a member of such board and 
to notify the mayor of such city thereof said mayor shall select 
and appoint a member of said board from th~ political party so 
neglecting and refusing to nominate. .A,.nd in case any member 
of said board so appointed by said mayor, neglects or refuses to 
act as a member of said board the other two shall proceed with 
the business of this board as provided by this act in his absence. 
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And if any member of said board he absent or disqualified by 
sickness such mayor may fill his place for the time being by the 
appointment of some qualified elector of said city of the same 
political party as the absent member represents." . 

'' Section 15. Section forty-seven, chapter four of the Revised 
Statutes and all other acts and parts of acts inconsistent here
with, are hereby repealed. But the provisions of this act shall 
not apply to the municipal elections of the year 1891, in any of 
the cities in which such elections are held, or to the preparation 
and revision of the lists therefor." 

At the hearing which took place in vacation July 31, 1891, 
in Kennebec, the petitioner filed in evidence, and admitted de 
bene, documentary testimony, as follows : Original draft of 
hill as presented to the legislature and reported from committee, 
copy of new draft, copy of amendments, and of original bill as 
passed. By the latter it appears that the words, '' Section 16. 
This act shall take effect when approved," had been stricken out. 

A preliminary question of procedure, whether the court could 
pass upon Foster's right to hold the office in question either on 
this petition or any alternative writ, was argued by counsel. 
The view of the case taken by the court renders a report of the 
argument unnecessary upon this branch. The authorities cited 
by counsel will be found below. 

The presiding justice, finding no dispute as to the facts, 
reported the case to be heard at the July term of the western 
district of the law court. 

W. T. Haine.-;, for petitioner. 
The bill passed substantially the same as the new draft, with 

the words, "take effect when approved," being stricken out. 
This shows the legislature intended to bring the act within R. 
S., c. 1, § 5. Documentary evidence admissible : Endlich, § § 
1, 27, 30, 34, 509and510; Bishop Stat. Crimes,§§ 70, 74; Swift 
v. Luce, 27 Maine, 285; Farrell Foundry Co. v. Dm·t, 26 
Conn. 37G; Com. v. Churchill, 2 Met. 118; State v. Bmoks, 4 
Conn. 446. If the act comes within R. S., c. 1, § 5, nothing 
"effective" under it can be done prior to May 4. Bish. Stat. Crim. 
§ 31; Prince v. Hopkins, 13 Mich. 138; McArthur v. Frank-
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Zin, 16 Ohio St. 193; People v. Johnson, 6 Cal. 673; Com. v. 
Fowler, 10 Mass. 290; Endlich, § § 496, 498-9; Gorham v. 
8pringfielcl, 21 Maine, 58; Simmons v. Jacobs, 52 Id. 158; 
New Portland v. New Vineyard, 1G Id. 69; Holnies v. Par-is, 
75 Id. 559; Sedg. Stat. & Const. Law, 2d Ed. p. 67, citing 
Kennedy v. Palmer, 6 Gray, 31G, that a law speaks from the 
time of its going into effect. Jackman v. Garland, 64 Maine, 
133; Win8low v. Iiirnball, 2fj Id. 493; Palmer v. Hixon, 74 
Id. 447 ; Damon's Appeal, 70 Id. 153 ; Gorn. v. Bennett, 108 
Mass. 31; Gray v. Go. Com. 83 Maine, 429. 

A statute is a nullity until it takes effect ; and where there is 
no expressed provision in the statute itself as to when it takes 
effect, it must take effect by virtue of the general law. In con
sidering the legislative intent as to when this statute would take 
effect, the history of its enactment as shown by the record, shows 
that the phrase used in § 2 providing that certai-q members of 
the board of registration should be appointed within seven days 
after the act -was approved, was drawn with reference to a 
statute that should take effect when approved ; and that the 
legislature, when it struck out the section prov_iding that the act 
should take effect when approved, made that part of the act 
inconsistent with the terms of the general law; and while it was 
an oversight in the legislature in not changing § 2 to correspond 
with the striking out of the provision making the statute take 
effect when approved, yet the rule remains that the legislature 
had the right to presume that a court would consider it with 
reference to the established rules of construction of statutes; 
which ·would not be to give effect to any part of the statute until 
the period of thirty days after adjournment had passed. Seven 
days after the approval of the act must be held to mean seven 
days after the act took effect. 

Mandamus: 3 Bl. Com. 110; Sange1· v. Go. Com. 25 
Maine, 259; High Ext. Leg. Rem. § § 35, 49, 80, 81, 88,108, 
113, 118, 119, 133-6, 144, 324, 688, 689, 690, and cases 
cited; French v. Oowan, 7D Maine, 426; Dill. Mun. Corp. 4th 
Ed. § § 215, 844, 846, and cases cited; T1·emont v. Oreppen, 
10 Cal. 212 (70 Am. Rep. 711); Hildreth v. Mcintfre, l 
Marsh. (Ky.) 206; 19 Am. Dec. 63. 
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W. L. Putnam, and 8. S. Brown, for defendant. 
Mandamus: Field Corp. § 52; People v. Staples, 5 Hill, 

615; Peuple v. Detroit, 18 Mich. 338; Denver v. Hobm·t, 10 
Nev. 28; .ltferedith v. Supetvism·s, 19 Am. Dec. 502; Clark 
v. 1Vinchester, 24 Barb. 44G; Conly v. Calhoun Go. 2 W. Va. 
417; .French v. Gowan, 79 Maine, 426; High Ext. Rem. § § 
52, 53; King v. Maym· of Oolcltester, 2 T. R. 260. Legisla
tive intent controls. Jackman v. Garland, 64 Maine, 133; 
Endlich, § 23 and cases cited; Darnon's Appeal, 70 Maine, 156; 
Stone v. Uharlestown, 114 Mass. 228. If§ § 1 and 2, did not 
go into effect until the thirty days' period arrived, we could 
have no registration board for a long time; and the act repeals 
all previous statutes. Aud when would the seven days begin 
to run? Giving effect to all parts of the act, according to the 
authorities, it must he from the time of approval. 

The last section of this act clearly indicates that the legis
lature intended that the organization of the boards of regis
tration should be perfected before the thirty days' limit expired, 
because it specially provided that the hoard should not act 
in preparing the lists for the last spring elections in the 
several cities. These elections all take place in March, and 
if by the act it was intended that these boards should not be 
organized till the expiration Df thirty days, at least, after the 
legislature adjourned, there ·would have been no need of this 
provision, because under the thirty days' theory no part of the 
act would take effect till May 4, which would be long after all 
the spring elections had taken place, as the legislature adjourned 
April 3, and the thirty days' period would last to the fourth 
of May. So we find the act, at the beginning and at the close, 
containing clear and unmistakable evidence that the legislature 
intended that the law should take effect so far as the organization 
of the registration board was concerned, when approved by 
the Governor. 

HASKELL, J. The public interest requires a decision of this 
case upon the merits, and the result of this judgment does not 
call for any consideration of questions of procedure, and none is 
given. 
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By virtue of§ 5, c. 1, ofR. S., applicable to all statutes of 
the State, the registration act of 1891 took effect~, in thirty days 
after the recess of the legislature passing it, unless a different time 
is named therein." No time, when the ndministrative provisions 
of the act shall become effective is named therein, and they 
become operative, therefore, in thirty days after the recess of 
the legislature, but, by special provision, do not apply to the 
approaching spring elections. Sections one and two, however, 
that create the hoard and provide for the appointment of its 
members, are said by their terms to become effective upon the 
approval of the act, and whether that he so is the impending 
question here. 

There is no legal objection to different provisions of the same 
statute taking effect at different times at the will of the legisla
ture passing it. Workman v. Worcester, 118 Mass. 168; 
Stone v. Olta?'lestown, 114 Mass. 214. 

Section one of the registration act provides : '' A hoard of 
registration is hereby established in each city of the State," &c. 
Section two provides that it shall consist of three members, &c., 
"one of whom shall be appointed and commissioned by the Gov
ernor ... immediately upon the approval of this act." Of the 
other two, it provides that "each shall he nominated by the city 
committee of his own political party, and upon due notice thereof, 
in writing, the several mayors of said cities shall forthwith appoint 
such persons, so nominated, members of said board. If either 
or both of said political parties, for the space of seven days after 
the approval of this act, neglects or refuses to nom
inate a member of such board and to notify the mayor of such 
city thereof, said mayor shall select and appoint a member of 
said hoard from the political party so neglecting and refusing 
to nominate." 

Section one begins: '' A board of registration is hereby 
established," &c. "The use of language in presenti is too com
mon in legislation to afford any indication of an intention" that 
the act shall then take effect ; aorham v. Springfield, 21 
Maine, 58 ; but when coupled with other provisions of the same 
law that would otherwise be meaningless, the whole enactment 
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should he construed together, so as to give effect to the expres
sion of the whole statute and do violence to the plain language 
of no part. 

By holding section one operative in p1·esenti by reason of the 
provisions of section two, no construction is given to it in vio
lation of its plain language, and the plain provisions of section 
two are also thereby harmonized; for that section plainly 
declares that the Governor of the State shall appoint one mem
ber of the board "immediately upon the approval of this act;" 
and the mayors of the several cities are required, upon nomi
nation by the requisite political parties, to forthwith appoint the 
other two ; and if, '' for the space of seven days after the approval 
of this act," such nominations are neglected by the requisite 
political parties, the act says, the "mayor shall select and 
appoint." 

Any other construction of these two sections of the act 
would be in violation of their express words; and lawyers have 
been taught f1·om the days of Coke : '' They ought not to make 
any construction against the express letter of the statute, for 
nothing can so express the meaning of the makers of an act as 
their own direct words, for index animi sermo. And it would 
be dangerous to give scope to make a construction in any cas~ 
against the express words, when the meaning of the makers doth 
not appear to the contrary, and lvhen no inconvenience wHl 
thereupon follow." Edriclze's case, 5 Co. 118. 

Sometimes the letter of a statute may destroy the sense of it, 
and then, says the learned Plowden: "It is not the words of the 
law but the internal sense of it that makes the law, and our law 
(like all others) consists of two parts, viz., of body and soul; 
the letter of the law is the body of the law, and the sem;e and 
reason of the law is the soul of the law, quia ratio legi"s est 
aninia legis. And the law may be resembled to a nut, which 
has a shell and a kernel within, the letter of the law represents 
the shell, and the sense of it the kernel, and as you will be no 
better for the nut if you make use only of the shell, so you will 
receive no benefit by the law, if you rely only upon the letter, 

VOL. LXXXIV. 6 
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and ais the fruit and profit of the nut lies in the kernel, and not 
in the shell, so the fruit and profit of the law consists in the 
sense more than in the letter. And it often happens that when you 
know the letter, you know not the sense, for sometimes the 
sense is more confined and contracted than the letter, and 
sometimes it is more large and extensive." Eyston v. Studd, 
Plowd. 4G5. 

By considering the first and second sections of the act to 
become operative on approval, the plain language of the legisla
ture is regarded, and no inconvenience or absurdity flows from 
the result. 

Indeed, ,ve know that both the original hill and the new draft 
of it that came from the committee specially provided that the 
whole hill should take effect upon approval. During some stage 
of its passage, that provision was stricken out and a provision 
that it should not apply to the approaching spring elections 
added, leaving sections one and two, creating the hoard and 
providing for their appointment, to become effective as origin
ally intended ; and we think the true construction of the act is 
to hold those sections operative from the date of the approval 
of the act as originally intended . 

.Petition dism:i".r;sed with costs. 
PETERS, C. J., WALTON, VIRGIN, ElVIERY and FOSTER, JJ., 

concurred. 

ALBERT W. PAINE, and another, Trustees, in equity, 
vs. 

W ILLIAl\1 J. FoRSAITH, and another, Trustees. 

Penobscot. Opinion December 5, 1891. 
Trust. Vested equitable fee. Power of disposal. Will. Widow's Allowance. 

R. S., c. 65, § 21; c. 74, § 35. 

A deed of trust, which provides that the income of the property conveyed 
shall be paid in certain ways dnring the grantor's lifetime, and at his death 
go to the persons nan::ied as trustees and their heirs and assigns forever, 
vests in such persons a present equitable fee in the property, subject to the 
execution of the trusts. 

This construction is not prevented by a clause in the deed that the grantees 
may dispose of their interests by will; nor by a clause to the effect that in 
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case of the death of the grantees before the grantor dies, their heirs shall 
succeed to the estate in right of inheritance by representation. These 
clauses add nothing to the devise, nor take anything therefrom. 

A will devising all of one's estate, real, personal and mixed, embraces all 
property acquired after the date of the will, and owned by the testator at 
his death; a contrary intent not being visible on the face of the will. 

A widow is entitled to an allowance out of assets coming to the estate of her 
husband some years after a previous allowance not based on the new assets .. 

ON REPORT. 

This was a bill of interpleader to obtain the construction, by· 
the court, of the respective rights and duties of the parties under· 
the different trusts, set forth in the bill, which arose in the
;ettlement of the estates of the late John W. Veazie, and his son 
Alfred. The complainants as executors of Alfred's will claimed. 
that, under the will, upon the death of his father one half of his 
estate \Vhich had been conveye<l, since Alfred made his will, in 

· trust to his son, had passed to them. 
The case, heard upon bill and answer, and in which other

questions are submitted by the parties to the court, is fully 
stated in the opinion. 

A. W. Paine, for plaintiffs. 

Wilson and TVoodard, for Etta H. Veazie and children. 

PETERS, C. J. This hill in equity calls for a construction of 
clauses in the following deed of trust and amendment thereto : 

'' Know all persons by these presents, that I, John W. Veazie, 
having fully determined to retire from active participation in 
business, in order, whilst leaving for myself independent support 
dudng life, also to exp'ress my affection for and confidence in 
my two children, Alfred Veazie and Annie Veazie :Forsaith; 
and in consideration of one dollar to me in hand ·paid by the 
sa.id Alfred Veazie and Annie Veazie Forsaith, do hereby, sell 
assign, transfer and set over unto the said Alfred Veazie and 
Annie Veazie Forsaith, certain property and interests in 
property, both real, personal and mixed, as follows, namely:" 
(Heie follows a description of the property conveyed, which 
appears to have been at that date wholly personal.) 

'' To have and to hold to them, the said Alfred Veazie and 
Anme Veazie Forsaith, and the suvivor of them, and his or her 
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heirs or assigns, in trust, for the following uses and purposes: 
To keep and maintain the principal of said trust estates safely 
invested according to their best judgment, and from the income 
thereof to pay to me the sum of five thousand dollars ($5,000,) 
each year during my natural life, provided the same is called 
for by me, and payable from time to time as called for. 

'' 2d. From the annual income remaining after the above payment 
is made to me, to pay to Annie Veazie Forsaith, the sum of two 
thousand dollars ($2,000) annually during my life. 

"3d. From the annual income of said trust estate remaining 
after the annuity to myself and the one provided to be paid to 
Annie Veazie :Forsaith, to pay to Alfred Veazie the income of 
said estate up to the sum of two thousand dollars ($2,000) per 
annum, and what remains of said income ff anything, to pay and 
divide equally between the said Alfred Veazie and Annie Veazie 
Forsaith during my life. 

"Finally to provide from the income of the trust property or 
otherwise, within two years from my decease, the sum of ten 
thousand dollars ($10,000) which shall be subject to my appoint
ment and distribution if I so choose by will or other written 
instrument, and after the execution of all the trusts herein 
created, that they, the said Alfred Veazie and Annie Veazie 
Forsaith should have and hold said property the subject of this 
trust in whatsoever form it may be, and wherever situated, as 
their absolute property discharged of said trust. To them and 
their heirs and assigns in fee simple forever, share and share 
alike, and be entitled at once to the possession of the realty and 
personal property constituting said trust estate. 

'' In case of the death of either or both of my children before 
the termination of this trust their respective heirs succeed in 
right of inheritance by representation. 

''In witness of which I have hereunto set my hand and seal 
on this twenty-second day of February, Anno Domino eighteen 
hundred and seventy-nine." 

"Before the final delivery of the deed and declara.tion of trust 
contained on the foregoing pages, I make the following modifi
cations therein, to wit : 
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• 
"1st. Either of my children, the said Alfred and Annie V., 

may dispose by will of their intrest in the estate embraced in 
the trust. 

''2d. In case of the decease of the said Annie V. Forsaith, 
before my decease, I appoint William J. Forsaith, her husband, 
to be co-trustee in her place and stead, and in case of the death 
of the said Alfred during the continuance of the trust, then his 
wife, Etta Hodsdon Veazie, or whomsoever else he, the said 
Alfred, may by will or other proper instrument appoint, is 
appointed co-trustee in his place and stead, and the surviving 
trustee is to make conveyances accordingly. 

"3d. The setting apart of ten thousand dollars within two 
years from my decease, is made conditioned and contingent 
upon the existence of a will or other written instrument dispos
ing of it. 

"4th. Full authority is given to the trustees to manage the 
trust in every respect without recourse to any court for author
ity, for execution of deeds or otherwise. 

"Dated at Bangor, this twenty-seventh day of February, A. 
D., 1879. Sealed with my seal. 

JOHN W. VEAZIE." (L. S.) 

The two instruments were duly executed in the form of deeds 
and delivered to. the grantees, who immediately received pos
session of the property described therein. Both of the grantees 
died before the grantor, other trustees succeeding them according 
to the terms of the trust. The grantor died in 1891, his death 
terminating the trust. All parties interested unite in asking the 
opinion of the court upon certain questions involved. 

First: Did these instruments carry to Alfred and Annie 
personally, the trustees first named, a vested equitable fee in 
the estate described, subject to the trusts imposed thereon? 
We think so. The father evidently designed to rid himself of 
further care of his property, surrendering it to his children, 
who were to apply the income in certain ways during their 
father's lifetime, and at his death, take the remainder to them
selves. It was a present, absolute right to he enjoyed in the-
future. Rop. Leg. *553; VerrW v. Weymouth, 68 Maine, 318;; 
Buck v. Paine, 75 Maine, 582. 
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,vhat, if anything, casts a shadow of doubt upon the correct
ness of this interpretation, is found in the clause which provides 
that, in case of the death of either or hoth of the children before 
the termination of the trust, ~~ their heirs succeed in right of 
inheritance by representation." But we think in view of all 
parts of the document, it was not intended that the fee in Alfred 
and Annie would become devested upon any condition that they 
should not survive their father. The questionable words ·were 
evidently used however unnecessarily, to emphasise rather than 
to weaken the idea of an absolute and unconditional conveyance. 
Whilst a right of inheritance is given in the first instrument, a 
right to dispose of the same property by will is given to the 
grantees in the second, the two clauses expressing the same 
right that existed without the authority of such clauses. They 
added ·nothing-subtracted nothing. It could not be supposed 
that the fee would descend to the heirs o_f a trustee who should 
dispose of his interest differently by will. And Alfred Veazie, 
as is to be seen, devised his interest by his will. 

Second: Does the will of Alfred Veazie, made before the 
trust wa::3 created, operate upon the estate which he acquired in 
the deed of trust afterwards ? 

The will, omitting formal and immaterial parts, is as follows: 
~~ All my estate, real, per::3onal and mixed of every description, 
I give and bequeath to Albert vV. Paine and Charles V. Lord, 
and their survivor and successors and their heirs and assigns 
forever in trust for the following uses and purposes. They will 
take charge of and manage the said estate as they shall think 
best, having full power and authority to sell and convey any 
part of the real estate as well as personal, whenever they desire 
to do so. All the proceeds and cash effects of my estate they 
will invest in such manner as they think advisable, including 
the purchase of real estate if they wish, the same to be held as 
.such trustees. My debts they will pay as may be convenient 

and out of any surplus or other funds on hand from 
,earnings or sales they will pay to my widow, so long as she 
shall remain such, the annual sum of twenty-five hundred dollars 

and also pay whatever in their opinion may be requisite 
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for the support and education of our daughter Alice during her 
minority. Upon her arrival at the age of thirty
five years the trust shall cease and the whole estate becomes 
hers in fee, unless her mother he then alive and my widow, in 
which case the trust shall continue until her death or marriage, 
und then cease and the property then to become our daughter's 
to be held by her and her heirs and assigns in fee. 

iii appoint my trustees, whoever they may be, to be executors 
of my estate. Dated December lG, 1871.." 

The will was modified by codicil in 1872, so as to extend its 
provisions equally to two children, one having been horn since 
the will was executed, but there is no need of extending· a copy 
of the codicil here. 

We have no doubt that the will operated upon this after 
acquired property. Our statute declares that real estate, owned 
by a testator, the title to which was acquired after the will was 
executed, ·will pass by it, when such appears to have been his 
intention. R. S., c. 74, § 35. And at common law personal 
property passes unless a contrary intent clearly appears. In 
this case the whole will pulsates with the intention of a full and 
final disposition of all property, real, personal and mixed. The 
implication is irresistible. 

Thircl: The funds in question are to be paid to the persons 
who are both executors and trustees under Alfred Veazie's will, 
to be administered by them as executors until his estate be freed 
from claims against it, and then to be held by them as trustees 
according to the terms of the will. 

Fourth: The widow of Alfred Veazie, clearly enough, has 
a claim against the estate in the executors' hands for a personal 
allowance. Sect. 21, c. 65, R. S., provides that a widow, although 
she has already received an allowance aner a waiver of a.ny 
testamentary provision in her behalf, may receive a further 
allowance if the estate, after a representation of insolvency 
proves to be a solvent estate, or if additional personal property 
comes to the knowledge of the judge, which was not caleulated 
upon when the first allowance was made. Impelled by pressing 
needs and the discouraging aspect of the estate, rendered insol-



72 APPLETON V. TURNBULL. [84 

vent, the widow waived the provision made for her in her 
husband's will. The fact that the husband attempted to secure 
a liberal provision for his wife in his will, which unfortunately 
failed to be of benefit to her, should have great weight in 
estjmating the amount of an additional allowance from the new 
assets. 

The result is that the respondents, William J. Forsaith and 
Etta H. Veazie, present trustees and custodians of the estate, 
be required to pay and deliver over to the complainants, execu
tors of Alfred Veazie's will, one-half of all the net funds and 
property, belonging to such estate, which may remain in their 
possession after the other trw,ts imposed upon the property 
shall be finally administered. 

Counsel fees and compensation for disbursements may be 
allowed both sides out of the fund to be passed over from 
respondents to the complainants. 

Bill sustained without costs. Decree according 
to the opinion. 

VIRGIN, LIBBEY, EMERY, FosTER and WHITEHOUSE, JJ., 
concurred. 

FREDERICK H. APPLETON, Assignee, 
vs. 

VVILLIAM vV. TmrnBULL. 

Penobscot. Opinion December 8, 1891. 
Corporation. Stockholder. Unpaid Stock. Set o.ff. Sales by pledgee. R. S., 

c. 46, § § 47, 48. Stat. 1821, c. 210; 1836, 200, § 3; 1851, c. 
210; 1855, c. 169, § 19; 1871, c. 205. 

By virtue of R. S., c. 46, § 48, debts which a stockholder has against an insol
vent corporation may be set off against a debt which he owes for unpaid 
stock, in a snit against him by an assignee of the insolvent corporation as 
well as when suit is brought by a judgment creditor. 

The capital stock of a corporation is a trust fund for the payment of its debts. 
Unpaid stock is as much a part of the assets of the corporation as the money 

that has been paid in upon it. 
It is a general rule that agents to sell cannot be purchasers, and that trustees 

of every description, who are invested with power to sell, can never directly 
or indirectly become the purchasers of trust property. 

A pledgor may lawfully stipulate that the pledgee may purchase, and this may 
be done at the time of making the pledge. 
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The pleclgor may afterwards authorize the pledgee to purchase, or he may 
ratify such purchase after it has been made. 

Such p:irchases are voidable and presumably void, though not conclusively so. 
The burden of showing authority for the pledgee to become the purchaser is 

c.tst upon the pnrch:tser in such case. 

AGREED STATEMENT. 

Appleton and Olwplin, for plaintiff. 

lVibwn and Wooda1'd, for defendant. 

FosTER, ,T. The Lincoln Pulp and Paper Company, a cor
poration existing under the laws of this State, was adjudged 
insolvent on petition of its creditors, and the plaintiff as assignee 
brings this suit to recover the sum of six thousand and twenty 
dollars, being the balance of forty per cent of the par value of 
three hundred and one shares of the company's stock issued to 
the defendant, and for whi1_•h he paid only sixty per cent of its 
par value under an allotment of stock made by the directors of 
the corporation, November 4, 1884. 

No contention is made in reference to the validity of the 
plaintiff's claim against the defendant, inasmuch as this court 
has recently decided in McAvity v. Lincoln Pulp and Paper 
Go. 82 :Maine, 511, upon a state of facts similar in their bearing 
to those presented here, that the acceptance and payment of sixty 
per cent of the new stock allotted to the stockholders m~1st be 
considered •~ an agreement for" those shares ; and consequently 
those who accepted and paid the per cent named would be 
chargeable for the bnlance unpaid as having "subscribed for or 
agreed to take stock in said corporation" within the meaning of 
the statute and in accordance with the decision of Libbey v. 
Tobey, 82 Maine, 097, 404. 

The defendant, then, being primarily liable for $6020 unpaid 
on his share.s allotted to him, at fifty dollars a share par value, 
contends that he has a full defense to the plaintiff's claim by 
virtue of R. S., c. 46, § 48, which provides that ~~a defendant in 
such suit may prove that he has bona fide claims in 
contract or tort, several, or joint with other persons, against 
said corporation, absolute or contingent, or which could be 
availed of by set-off in court or on execution, for the whole or 
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any part of the amounts for which he would he liable under this 
chapter," etc. 

Assuming that the defendant has debts against the corpora
tion equal to or greater in amount than the claim for unpaid 
stock which the plaintiff seeks to recover in this action, ·we are 
brought to the consideration of this important question : Can 
debts which a stockholder has against an inwlvent corporation 
be set off against a debt which he owes for unpaid st_ock, in a 
suit against him by an assignee of the insolvent corporation, 
who represents all the creditors, and who in accordance with his 
duty is marshaling the assets in order to close up the affairs of 
the corporation and make a pro rata distribution among all the 
creditors? 

To answer this correctly, and in its application to the present 
case, requires an understanding of the stockholders' rights and 
liabilities, both at common law and under the statute. 

It is too firmly ~stablished at the present day to be questioned 
that the capital stock of a corporation is a trust fund for the 
payment of its debts. It is a substitute for the personal liability 
of the individual members of private copartnerships, and those 
who deal with the corporation have a right to rely upon its 
capital stock for their security. Unpaid stock is as much a part 
of the assets of the corporation us the money thut has been paid 
in upon it. Creditors have the same right to insist upon its 
payment as upon the payment of any other debt due the cor
poration, so far as it is necessary to the satisfaction of debts 
due from the corporation. During the existence of the life of 
the corporation it is a trust to be managed for the benefit of the 
stockholders; hut in the event of its dissolution, or insolvency, 
it becomes a trust fund for the benefit of its creditors. If, in 
such case, the assets are not sufficient to pay al] its debts in 
full, each creditor is equitably entitled to receive a ratable share 
of the assets which remain. Hence it follows thut where pro
ceedings have been instituted to obtain a general distribution 
of the assets of an insolvent corporation among the creditors, 
the shareholders cannot, at common law, when sued for the 
amount due upon their unpaid stock, set off debts due to them 
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from the corporation. , In such case the doctrine laid down by 
the courts for thirty years is, that they must pay up their shares 
in full, and are entitled only to a ratable distribution of all the 
company's assets, and are to receive dividends upon their claims 
against the corporation in common with other creditors. Mor
a wetz on Priv. Corp. § 8Gl; Cook on Stock and Stockholders, 
§ 1D3. The rule was settled by the Supreme Court of the 
United States in Sawye1' v. Hoa,q, 17 Wall. 610 (1873), where 
the Court say: ~~ The debt which the appellant owed for his 
stock was a trust fund devoted to the payment of all the creditors 
of the company. As soon as the company became insolvent, 
and this fact became known to the appellant, the right of set-off 
for an ordinary debt to its full amount ceased. It became a 

fund belonging equally, in equity, to all the creditors, and 
could not he appropriated by the debtor to the exclusive pay
ment of his own claim." Scovill v. Thayer, 105 U. S. 143, 
152; San,.qe,· v. Upton, 91 U. S. 56; Stockton v . . ZUechanic8, 
&c. Bank, 32 N. tT. Eq. 163, 167; Willia-ms v. Traphagen, 38 
N. J .. Eq. 57; Wheeler v. Millar, 90 N. Y. 353. 

The same rule prevails in England, as may be seen in the 
leading decision of Gri8sell'8 Uase, L. R., 1 Ch. 528 (1866). 

If the defendant's rights as well as his duties were_ to be 
determined by the common la,v alone, it is evident that the 
defense interposed in this case could not prevail. 

'\Ve must ascertain, then, whether the statute has altered the 
common law and enlarged the defendant's rights. 

It is undoubtedly the intention of the statute, as manifested 
by sections 47 and 48, R. S., c. 4G, to provide a remedy against 
the delinquent stockholder by two different parties toward whom 
he stands in entirely different relations : ( 1,) By an individual 
creditor of the corporation who has an unsatisfied judgment 
against the corporation in his own name and for his own per-: 
sonal benefit ; ( 2,) By a trustee, receiver or other person 
appointed to close up the affairs of an insolvent corporation. 

The contention of the plaintiff is that so much of section 48· 
as is quoted above applies only to the first class,-to a suit 
brought by an individual creditor, and not to a suit brought by 
a person of the second class as in the present case. 
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Section 4 7 provides that "any person having such judgment, 
or any such trustees, receivers or other persons appointed to 
close up the affairs of an in::·mlvent corporation, may, within two 
years after their right of action herein given accrues, commence 
an action on the case or hill in equity, without demand or other 
previous formalities, against any persons ( if a bill in equity, 
jointly or severally, otherwise severally) who have subscribed 
for or agreed to take stock in said corporation and have not 
paid for the same," &c. And by section 48, "a defendant in 
such suit may prove that he has bona fide claims in 
contract or tort, several, or joint with other persons, against 
said corporation, absolute or contingent, or which could be 
availed of by set-off in court or on execution, for the whole or 
any part of the amounts for which he would he liable under this 
chaptar ," &c., and proof of such matters is declared to be a full 
or partial defense for such defendant. 

What is meant by '' such suit?" '' Suit is applied to proceed
ings in chancery as well as in law, and is, therefore, more 
general than action, which is almost exclusively applied to 
matters of law." Bouvier, Suit. '' Suit is a generic term, and 
denotes any legal proceeding of a civil kind brought by one 
person against another." Co. Litt. 291 a. Rapalje and Law
rence Law Die. Suit. "The term is certainly a very compre
hensive one, and is understood to apply to any proceeding in a 
court of justice, by which an individual pursues that remedy in 
a court of justice, which the law affords him." We."ton v. Tlw 
City Council of Ohm·leston, 2 Pet. 449, 4G4. Chief ,Justice 
Marshall, in Cohens v. Virginia, 6 Wheat. 2G4, 407, defines 
the term in the following language : " We understand it to he 
the prosecution, or pursuit of some claim, demand, or request. 
In law language, it is the prosecution of some demand in a 
court of justice." 

In the construction of this statute, then, the term '' such suit" 
undoubtedly must be held to apply to any action or hill in 
equity brought by a person having a judgment against a corpo
ration, or by any trustee, receiver, or other per~on appointed to 
close up the affairs of an insolvent corporation. To hold that 
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it applies only to a suit brought hy a person having a judgment 
against a corporation, and that it has no application where suit 
is brought by trustees, receivers, or other persons appointed to 
close up the affairs of an insolvent corporation, would violate 
the plain provisions of a statute whose terms are so free from 
ambiguity or uncertainty as to require no passing comment in 
reference to the general rules applicable to their interpretation. 

The statute in question was enacted in 1871, c. 205, entitled, 
"An act fixing the liability of stockholders in corporations," and 
thereby important changes were made in the laws then existing 
in relation to the liability of stockholders. Libbey v. Tobey, 
82 Maine, 397, 40,5. The language of the act is susceptible of 
no uncertainty as to its meaning. ~1It was intended to have 
effect according to its terms," says APPLETON, C. ,J., in Poor v. 
Willoughby, 64 Maine, 379, 383. And while the act seems to 
have been additional to the general statutes upon the subject, 
its manifest intention was to modify the liability of stockholders 
in the future, not only in relation to suits brought against stock
holders by those having unsatisfied judgments against corpora
tions, hut also hy trustees, receivers and other persons appointed 
to close up the affairs of insolvent corporations. It was in the 
general current of modern legislation which has been setting in 
the same direction for seventy years. An examination of the 
numerous enactments passed since this State became separated 
from Massachusetts shows a general tendency of modifying the 
more rigorous statute liability of stockholders which existed at 
an earlier date, and of basing such liability more upon the prin
ciples of equity. 

Thus by the earliest statute ( 1821, c. 60, § 31) a creditor of 
the coq_>0ration might seize the body or estate of any member 
when no sufficient corporate property was to he found. 

At a later day ( 183G, c. 200, § 3) the stockholder became 
liable only to the amount of his stock,-notwithstanding it was 
held even then that no protection was afforded the stockholder 
who had paid to the corporation the whole amount for which the 
statute made him liable. Fowle,· v. Robinson, 31 Maine, 189. 

Afterward~ however (1851, c. 210), the stockholder who had 
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paid and satisfied any debt of the corporation was allowed 
exemption from liability equal to the amount thus paid. 

But more in accordance with the spirit of the present statute, 
( and which has become incorporated in all subsequent revisions) 
was that (185,5, c. 169,.§ 19) which allowed the stockholder to 
prove not only the paym~nt of any debt of the corporation in 
reduction of his liability, hut also 11 any other legal cause why 
judgment should not he rendered against him." 

The 'statute ,ve are considering allows a defendant to prove 
that he has bona fide claims in contract or tort, several, or joint 
with other persons, against the corporation, absolute or contin
gent, or which could he availed of by set-off in court or on 
execution, for the whole or any part of the amounts for which 
he would be liable under this chapter. The language 11 for the 
whole or any part of the amounts for which he would he liable 
under this chapter" is strongly indicative of the intention of the 
legisluture not to limit the defense to suits brought by one class 
of plaintiffs only. It is not for the amounts for which he would 
be liable under this chapter to a plaintiff having an unsatisfied 
judgment against the corporation only, but for the whole or any 
part of the amounts for which he would be liable under this 
chapter, including all classes of plaintiffs to whom any liability 
on his part is created by these statutory provisions. 

Moreover, it is to he noticed that by these provisions a defend
ant may prove not only claims which could be availed of by set
off in any court, or on execution-and in the latter case the 
equituble right of set-off is very hroad, Pierce v. Be'nt, G9 Maine, 
381- hut also other claims which could not he set off under the 
ordinary rules of law. Hence we must look to these provisions 
of statute in order to ascertain a defendant's right to offer in 
defense to such a suit as this proof of claims clearly not within 
the ordinary rules of law applicable to set-off, such proof being 
made by statute a defence to the suit, either full or partial, as 
the evidence may warrant. 

Has the defendant made such proof as entitles him to a full 
defense to this action? )Ve think he has. 

At the date of this suit he had bona fide claim~ in contract 
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against the corporation to the amount of $8,250, exclusive of 
interest, as follows: One note dated July 12, 1884, for $5,350; 
one dated August 21, 1886, for $1,400, and another dated 
November 15, 1886, for $750, and also a claim of $750 for 
money paid on account of the corporation as guarantor. The two 
last mentioned notes· and the amount paid as guarantor were 
proved in the proceedings in insolvency against the corporation. 

At the time when the debt originated for which the note of 
$5,350 was given, the corporation entered into a written agree
ment with the defendant, acknowledging itself indebted to him 
for that amount, and agreeing to pay interest thereon, at the 
rate of seven per cent until the date of payment in case the note 
was not paid at a specified time. As collateral security for the 
payment of that note, the corporation delivered to the defend
ant thirteen first mortgage bonds of the corporation. of five 
hundred dollars each ; and by the written agreement it stipulated 
that in case default should he made in the payment of the note 
or any part thereof, at the time specified, then it should be law
ful for the defendant without notice to the corporation to sell 
the said bonds delivered to him as J)ollateral security at public 
auction or private sale as he might think best, and for such 
price or sums as he could reasonably obtain therefor, and to 
apply the proceeds, after paying the expenses of sale, to the 
payment or reduction of the $5,350. Long after the expiration 
of the time set for the payment of the note, the defendant, after 
giving pµblic notice, had the bonds sold at public auction, and 
no one else appearing to buy the same had them bought rn for 
himself for the sum of $799.31. 

Should this amount be allowed in reduction of the $5,350 and 
interest thereon? We think not. The bonds were received by 
the defendant as a pledge, or collateral security, and notwith
standing there was a power of sale contained in the instrument, 
the attempted sale and purchase in this case cannot be upheld. 
Without such power of sale the defendant could not at the same 
time act in the double capacity of seller and purchaser of the 
property thus entrusted to him as security merely. He stood 
in a fiduciary relation in reference to the property entrusted to 
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him. It is a salutary and sound principle that agents to sell 
cannot he purchasers ; and it is a general rule that trustees of 
every description, who are invested with power to sell, can 
never directly or indirectly become the purchasers of the trust 
property. Dye1· v. Shurtleff, 112 Mass. 165, In7; Arnold v. 
Brown, 24 Pick. 89, 96; Remick v. Butter.field, 31 N. H. 70; 
Coles v. Trecotltick, 9 Vesey, 234, 247; Ex parte Jam.e8, 8 
Vesey, 337, 346; Carte1· v. Palme,·, 8 Cl. &Fin. G57, 70G; 
Uhurch v. Mar. Ins. Go. 1 :Mason, 341; Bal'ker v. Same, 2 
Mason, 369. The pledgee cannot himself purchase the pledge 
at the sale. Stokes v . .Frazier, 72 Ill. 428; Bank v. Dubuque, 
etc., R. Co. 8 Iowa, 277; B,.y.-.;on v. Rayner, 2,5 M<l. 424; 
Marsh v. Wldtnwre, 21 ·wall. 178, 183; lflardell v. Raifroad 
Co. 103 U. S. 651, 658. 

The Cil,SC of Bank v. Minot, 4 :Met. 325, carries the doctrine 
to the extreme limit, and further, perhaps, than justice may 
require in protecting the rights of the pledgor under an express 
power of sale. There, a bank made a loan and took a pledge 
of the borrower's shares in its stock, as collateral security, with 
a power to sell either at public or private sale, if payment should 
not be made according to the terms of the loan. After the bor
rower's decease, the bank sold the shares at auction, notice 
having been given, for non-payment of the loan, and became 
the purchaser at the sale, giving credit for the amount received, 
and claimed the balance of the borrower's administrator. It was 
held that nothing passed to the hank hy this form of sale. The 
court say : '' The plaintiffs had full authority to sell the bank 
shares which were pledged to them, and their sale to a third 
person would have passed the property. But they could not he 
the purchasers. Nothing, therefore, passed by the form of sale 
at auction, in which they purchased in the shares; and they 
still held the same under their original title, as collateral security 
for their debt." 

The doctrine enunciated in this case seems too rigorous, and 
we think it will be found to he modified ,vherever circumstances 
are shown indicating acquiescence, ratification, or approval on 
the part of the pledgor. 11farsh v. JV!litmore, 21 Wall. 178. 
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The pledgor may lawfully stipulate that the p]edgee may pur
chase ; and this stipulation may he made at the time of the 
pledge. The p]edgor may afterward authorize the pledgee to 
purchase, or he may ratify such purchase after it has been made. 
Such ratification may even be inferred from circumstances. But 
such purchases nre certainly voidable,- and presumably void, 
though not conclusively so. The burden of showing authority 
for the pledgee to become the purchaser, or ratification, is cast 
upon the purchaser in such case. Bu1'nham v. Heselton, 82 
Maine, 495, 500, illustrates this principle. 

In the present case there was no authority for the pledgee to 
become the purchaser of the honds. Neither was there ratifica
tion or approval on the part of the plcdgor. Consequently the 
sale and purchase must be held to he void. 

No computation is, of course, necessary to show that the 
remaining claims of the defendant in connection with the claim 
before mentioned, amount to very much more than the plaintiff's 
claim, and consequently entitle the defendant to a full defense 
in this action. 

Nor can the fact that these latter claims have merely been 
proved in the insolvency proceedings,- nothing ever having 
been received by way of dividends, or otherwise, on the same, 
-operate to debar the defendant from submitting them in proof 
in this action as '' bona fide claims in contract" held by him 
against the corporation. The right to prove these claims in 
defense is given expressly by the statute provisions hereinbefore 
considered. There is no provision of statute by which he can 
be held to have waived his right to such proof. To insert such 
a condition where none exists, on the part of the court, would 
be judicial legislation. 

Judgnient fo1· defendant. 
PETERS, C. J., WALTON, VrnmN, LIBBEY and EMERY, JJ., 

concurred. 
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82 MORRISON V. BROWN. 

,JOHN MomusoN, Administrator of HANNAH P. MARVELL, 
V8. 

~T OHN G. BnowN, Executor of WILLIAM MARVELL. 

Franklin. Opinion December 8, 1891. 
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Action. Husband and wife. Lirnitation. R. S., c. 61, § 5; c. 81, § 88; 
C. 87, § 12. 

Upon a promissory note given by a hushand to his wife, an action may be 
maintained if begun within six years after her decease and within two years 
and six months of due notice given of the appointment of his executor, 

• AGREED RTATEMENT. 

J. C. Holm,an, for plaintiff. 

E. 0. Greenleaf, for defendant. 

VIRGIN, l. The promissory note declared on, dated June 6, 
1872, was given by the defendant's testator to his wife, the plaint
iff's intestate. The parties thereto were married in 1858, and 
cohabited as husband and wife until the death of the wife in 
July, 1887. The husband also died in August, 1889. 

There is no evidence tending to show that the note was with
out consideration as in Fuller v. Lumber·t, 78 Maine, 325; on 
the contrary the only evidence upon that question is contained 
in the note itself which states that it was given '' for value 
received," which is sufficient evidence, prz'ma Jacie, of consider
ation. Bounie v. Ward, .51 Maine, 191. 

No question is raised as to the sufficiency of the demand made 
under R. S., c. 87, § 12, on July 29, 18~)0, on the defendant. 
But the general statute of limitation is pleaded. 

The provision in R. S., c. 61, § 5, authorizing a married 
woman to prosecute suits at law in her own name, as if unmar
ried, refers to those by the wife against third persons ( B1'own 
v. Cow;en.r.;, 511\foine, 301) and not to those against her husband. 
Crowther v. Crowther, 55 Maine, 358. She cannot maintain 
assumpsit or replevin against her husband during coverture. 
Hobbs v. Hobbs, 70 Maine, 383; Crowther v. Crowtlzer, supra. 
Nor after the connubial relation has ceased by reason of divorce 
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can she maintain an action on the case against him or those 
acting under his direction, for an assault made upon her during 
the subsistence of that relation. Abbott v. Abbott 67 Maine, 
304; Libby v. Ben·y, 74 Maine, 286. But after that relation 
has terminated she may maintain assnmpsit against him on 
express or implieq contracts made by them during the 
existence of the marriage relation, when the action is seasonably 
commenced. Blake v. Blake, 64 Maine, 177; Webster v .. 
Web8ter, 58 Maine, 139; Om·lton v. Uarlton, 72 Maine, 115 ;: 
Gilley v. Gilley, 79 Maine, 292; Lane v. Lane, 80 Maine, 570 .. 

Was this action seasonably commenced? We think it was. 
It could not be brought during coverture of the plaintiff's intes-• 
tate. But when that disability was removed by death, her 
personal representative could bring the action, at any time 
within the limited period thereafter (R.S., c. 81, § 88) provided. 
it were commenced within the special limited period provided. 
in R. S., c. 87, § 12. For the contract was legal, but its, 
enforcement was suspended, so long as the marriage relation 
subsisted; and when that ceased the remedy quickened. Wy-
man v. Whitehouse, 80 Maine, 257, 262. This action was com-• 
menced within six years after the wife's decease, and within two, 
years and six months after this defendant was appointed executor 
of the last will and testament of his testator, and had given the 
requisite notices of his appointment. 

Judgment for plaintiff for face (if note witlt intere.~t 
from date of demand, July 29, 1890. 

PETERS, C. J., WALTON, EMERY, FosTER and HASKELL, JJ.,_ 
concurred. 

FRANK A. PAGE V8. WILLIAM D. ALEXANDER. 

Kennebec. Opinion December 8, 1891. 
Jury. Instruction. Pructice. 

Upon the issue whether an ox that drools is a defective animal, an instruction 
that the jury " may call into requisition their practical experience and knowl
edge relating to cattle of this kind," is erroneous. 

ON EXCEPTIONS. 
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A verdict for the defendant having been rendered at the 
trial in the Superior Court, the plaintiff brought his exceptions 
to the rulings and instructions of the presiding justice for 
determination of the law court. The view taken by this court 
renders a full report of the bill of exceptions unnecessary. 

S. S. B1'own, George W. Field with him, for plaintiff. 

Webb, Joltnson and TVebb, for defendant. 

VIRGIN, J. Action on the case for deceit m the sale of a 
pair of oxen. 

The allegation was that the defendant, at the time of sale, 
knowingly, designedly and falsely represented the oxen to be 
'' all right." 

The alleged defect, proved by the plaintiff and admitted by 
the defendant, was that one of the oxen was a" drooler." The 
principal question of fact submitted to the jury was whether 
that was a defect. 

One of the instructions to the jury was that they "had a right 
to call into requisition, in a case of this sort, their practical 
experience and knowledge, if they had any, relating to cattle 
of this kind ;" which was clearly erroneous and perhaps pre
judicial to the plaintiff's right to maintain his suit, for we cannot 
know that the instruction did not thus injuriously influence 
the jury ; and the plaintiff has the right to consider himself 
thereby aggrieved. Douglass v. Trask, 77 Maine, 35; Gas 
Light Co. v. Graham, 81 Am. Dec. 263 and note and cases 
there cited. And as this gives a new trial, we need not consider 
the other. exceptions. Exceptions sustained. 

PETERS, C. J., WALTON, El\IERY, FOSTER and HASKELL, JJ., 
concurred. 

CHARLES G. FILES vs. ROBERT M. STEVENS. 

York. Opinion December 8, 1891. 
Attachment. Exempted property. R. S., c. 81, § 62. cl. 9. 

A merchant, who has plows and harrows for sale, cannot claim one plow and 
one harrow exempt from attachment when he is duly declared insolvent. 

AGREED STATEMENT. 
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The facts appear in the opinion. 

Fox and Gentleman, for plaintiff. 

Fred V. Matthews, for defendant. 

VIRGIN, J. Prior to August 6, 1890, the plaintiff was a 
trader. On that day his creditors filed their petition in the 
court of insolvency praying that he be declared insolvent. 
Thereupon the defendant, as messenger, under a warrant from 
the judge of insolvency, seized the plaintiff's stock in trade, 
among which were four new plows and two new harrows. 

On September 3, 1890, the plaintiff was duly declared an insol
vent, whereupon the defendant, on the petition of the plaintiff's 
creditors, was ordered by the judge of the insolvent court to 
sell the stock. Prior to the sale, the plaintiff claimed, under 
R. S., c. 81, § 62, cl. 9, that one of the plows and one of the 
harrows ( without designating which of them) were exempt from 
attachment ; but the defendant sold the whole of the stock and 
the plaintiff brought this action of trover to recover the value 
of one plow and one harrow. 

We are of opinion that the plow and harrow were not exempt. 
The case finds that the plaintiff had these agricultural imple
ments for sale simply and that he neither owned nor leased a 

farin. The statute of exemption is to he construed with refer
ence to the situation and vocation of the owners of property. 
A merchant cannot claim such implements to be exempt, any 
more than he could a boat which he had no occasion to use as a 
fisherman, or corn or grain for himself and family when he was 
unmarried and had no family and was a boarder ( Blake v. 
Baker, 41 Maine, 80); or hay for cows and sheep when he had 
neither. Foss v. Stewart, 14 Maine, 312. The evident object 
of the statute is that, not that any one may own and claim to be 
exempted all the various kinds of chattels therein enumerated, 
but that persons should not be deprived of the simple means by 
which they gained a livelihood in their respective vocations. 

Judgment Jot defendant. 
PETERS, C. J., WALTON, EMERY, FosTER and HASKELL, JJ.,, 

concurred. 
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GEORGE M:. TOWER _vs. ALVAH HASLAM. 

Hancock. Opinion December 8, 1891. 
Exception~. Practice. Estoppel. Instructions. New Trial. Damages. 

Generally the Law Court can act upon a bill of exceptions only in the form as 
made up and allowed at nisi prius; but the stenographer's report when 
expressly made a part of the bill, must control the allegations of fact inhere 
be a conflict. 

Requested instructions not based upon the facts proved, are properly refused. 
Requested instructions must be complete and correct as an entirety, otherwise 

they are properly refused. 
However well calculated the conduct of one may be to influence another to act 

in a particular manner, no estoppel can arise unless he who alleges it was 
thereby induced to and did in fact act. 

Where the conditional purchaser of a buckboard gave to the plaintiff therefor 
one promissory note for seventy-nine dollars and a Holmes note for sixty
one dollars, and subsequently paid a part of the former and gave a new note 
for the balance, in trover for the conversion of the board by a third person; 
Held: That an instruction that, "the plaintiff could recover, if anything, 
the amount due on the Holmes note and the new note, provided such amount 
did not exceed the value of the buckboard at the time of the conversion," 
afforded the defendant no cause for exception. 

A motion to set aside a verdict as being against the manifest weight of evi
dence, is not generally sustained, when the evidence is conflicting and the 
verdict is sustained by the positive testimony of two or more witnesses. 

ON MOTION AND EXCEPTIONS. 

This was an action of trover for a buckboard. Date of writ, 
October 10, 1890. The plaintiff's title was under a Holmes 
note from Thomas T. Dorr, dated June 25, 1887, recorded July 
2H, 1887. The defendant's title was under a sale and delivery 
of the buckboard from Dorr to one Penney nnd from Penney 
to the defendant. It was not disputed that the defendant 
J'Jurchased in good faith. From the bill of exceptions it appears: 

1. The defendant contended that the sale and delivery of 
-the buckboard from Dorr to Penney was prior to the date of 
the record of the plaintiff's note. All his witnesses so testified. 
Dorr and Penney, witnesses called by the defendant, also 
testified in effect that they made this trade for the sale of the buck
board to Penney, in the presence of the plaintiff, and that Penney 
;asked the plaintiff if he had any claim on the buckboard, and 
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that the plaintiff answered in the negative. The defendant's 
counsel in his argument to the jury did not admit that the sale 
might have been after the date of the record of the note, but 
based his defense on the proposition that the said sale was prior 
to that date. The defendant's counsel, however, requested the 
presiding justice to instruct the jury, that if the sale from 
Dorr to Penney was made in the presence of the plaintiff, and 
the plaintiff did not disclose his claim, but said he had no claim 
to the buckboard, then the plaintiff was estopped from setting 
up any claim against Penney or his vendee, the defendant. 
The presiding justice did not give the requested instruction,' 
but did instruct the jury that if the sale and delivery of the 
buckboard by Dorr to Penney were prior to the date of the 
record of the note, the plaintiff could not recover even though 
Penney had other actual notice of the plaintiff's claim ; and 
further said to the jury, that the defendant has placed his defense 
on that proposition. 

2. The defendant's counsel also requested the presiding 
justice to instruct the jury that if, when Dorr purchased the 
buckboard of the plaintiff, it was expressly agreed between 
them that the title should pass to Dorr, and the plaintiff should 
assert no claim of title or possession until maturity of the note 
and condition was broken, and Penney bought and sold bona 
fide without notice and for a valuable consideration, and Haslam, 
the defendant, likewise so bought and sold, all before the 
maturity of the note, then trover would not lie. This requested 
instruction was not given. 

3. Two notes were odginally given by Dorr for the buck
board and recorded. One had been partially paid, and a new 
note given for the balance. The other note was wholly unpaid. 
The presiding justice ruled that if the plaintiff was entitled to 
recover he could recover as damages the amount due on both 
notes, that is, the original second note, and the new note given 
in renewal of balance of first original note, provided such 
amount did not exceed the value of the buckboard at the time 
of its conversion. 

The bill of exceptions states that the entire evidence is made 
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a part therevf. The jury rendered a verdict for the plaintiff 
for the full amount of his claim. 

Deasy and Higgins, E. S. Cla1'k with them, for plaintiff. 

Hale and llarm.lin, for defendant. 
Estoppel : The Brig 8aralt Ann, 2 Sum. 206 ; Merchants 

Bank v. State Bank, 10 vVall. 604; Baker v. Pratt, 15 Ill. 
568; Mills v. Gmves, 38 Ill. 455; People v. Brown, 67 Ill. 
435; Knoebel v. l{irche,·, 33 Ill. 308; Smith v. Newton, 38 Ill. 
230; .1WcGravey v. Remson, 54 Am. Dec. 194; Dezell v. Odell, 
3 Hill, 221; Stonm·d v. Dunkin, 2 Camp. 344; Chipman v. 
Searle, 3 Pick. 38; Stevens v. Bafrd, 9 Cow. 271; Frost v. 
Ins. Co. 5 Cow. 157; 1 Greenl. Ev. § 208; G1'egg v. Wells, 
10 A. and E. 90; Pickw·d v. Sem·s, 6 A. and E. 469; Chap
man v. Pingree, 67 Maine, 198; Big. Est. p. 560, et seq. 

Trover does not lie. Vincent v. Cornell, 13 Pick. 294; 
Boobier v. Boobier, 39 Maine, 40G (plaintiff did not have 
right of immediate possession). Winship v . .. Neale, 10 Gray. 
382; Newhall v. Kingsbury, 131 Mass. 445, and cases cited. 
Horwood v. Smith, 2 T. R. 750; Farrant v. Thompson, 5 B. 
and A. 826. Damages: Holmes note of $61, same as a mort
gage under our statute. Plaintiff not entitled to recover more 
than the amount due thereon. Wlirren v. I~elley, 80 Maine, 512. 

V mGIN, J. Trover for a buckboard delivered by the plaint
iff on June 25, 1887, to one Dorr and taking back therefor a 
Holmes note, of the same date, for $61, on fourteen months, 
duly recorded 011 July 29, 1887. 

Within a few weeks ( exact date in dispute) after his con
ditional purchase, Dorr exchanged the buckboard for a '' cut
under" with one Penney, who, in September following, sold it 
to the defendant, who in June, 1888-before the commence
ment of this action - sold it to one Smith. 

The defense was put upon three grounds : 
( 1.) That the defendant's vendor (Penney) purchased the 

buckboard some time before the Holmes note given therefor 
was recorded on July 29, which is:me the jury found for the 
plaintiff. 
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( 2.) That the plaintiff, by his acts and silence, was estopped 
from claiming title in the property. The testimony upon this 
point was in dire conflict. The bill of exceptions states that, 
"Dorr and Penney, witnesses called by the defendant, testified 
in effect that they made the trade for the sale of the buckboard' 
to Penney, in the presence of the plaintiff, and that Penney asked 
the plaintiff if he had any claim on the buckboard, and that the 
plaintiff answered in the negative." That ''the defendant's counsel 
requested the presiding justice to instruct the jury that, if the 
sale from Dorr to Penney was made in the presence of the 
plaintiff and the plaintiff did not disclose his claim, but said he 
had no claim to the buckboard, then the plaintiff was estopped 
from setting up any claim against Penney or his vendee, (the 
defendant)" - which the judge declined to give. Did he err? 
"re think not. 

vVhile generally this court can act on a hill of exceptions 
only in the form as made up and allowed at ni'si p1·ius ( Hunte,• 
v. Heath, 7G Maine, 219), still when the stenographer's report 
of the evidence is made a part of the bill of exceptions, it must 
control the allegations in the hill as to matters of fact, if there 
he a conflict between them. IIannon v. Hannon, 63 Maine, 
43 7. Bills of exceptions are generally made at the heel of the 
session before the stenographer has extended his minutes and 
the report is made a part of the bill for the special purpose of 
correcting possible errors incident to the circumstances. 

In the case at bar the reported evidence is made a part of the 
hill. By that it appears : ( 1,) That they did not make the 
trade in the presence of the plaintiff. ( 2,) Nor did they testify 
that Penney asked the plaintiff if' he had any claim on the buck
board. (3,) Nor did they testify, as stated in the bill, but on 
the other hand, that. when Dorr, in the presence of Penney, 
informed the plaintiff that he himself "was talking of trading 
the buckboard for a cut-under with Penney," that "the plaintiff 
cl.id not say anything about it." 

Requested instructions not based upon the facts proved, are 
properly refused. Bmckett v. Brewer, 71 Maine, 478; Grant 
v. Libbey, Id. 427; Pillsbu1·y v. Sweet, 80 Maine, 392. The 
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requested im;truction was not founded on facts proved, but on 
allegations of facts erroneous in the three particulars named. 

Moreover, if the plaintiff did make the statement alleged in 
the bill of exceptions, the presiding justice might properly 
·decline to give the peremptory instrnetion as requested. For 
notwithstanding the want of harmony among the authorities in 
their attempt to reduce the doctrine of equitable estoppel within 
the limits of any particular formula, they all agree that, how
ever well calculated the conduct of one may he to induce or 
influence another to act in a particular manner, no estoppel can 
arise unless he who alleges it was thereby induced or influenced 
to, and did in fact act. Titit..-; v. 1.1lorse, 40 Maine, 348; Allen 
v. Goodnow, 71 Maine, 420; 2 Pom. Eq. § 812, and numerous 
cases in notes. That element is present in all the cases on 
equitable es~oppel cited on the defendant's brief. And that is a 
question of fact for the jury. Pickard v. Sears, G Ad. and E. 
469; 1 Thomp. Tr. § 1109. So the meaning of words used in a 
conversation and what the parties intended thereby to express, 
is exclusively for the jury to determine ; and it is not for the 
court to rule as a matter of law that they amount to an equitable 
estoppel. Brubaker v. Okeson, 36 Pa. St. 519. Moreover 
requested instructions must he complete and correct in their 
entirety, otherwise they are properly refused ( Gntnd T. R. 
Co. v. Lathan;,, 63 Maine, 177; Snow v. Penob. R. I. Cu. 77 
Maine, 55) as well as applicable to the facts proved. Duley v. 
Kelley, 74 Maine, 556. 

(3.) Neither was the second requested instruction applicable 
to facts proved. The gravamen of the request is put upon the 
hypothesis, ''that if, when Dorr purchased the buckboard of the 
the plaintiff, it was expressly agreed between them that the 
title should pass to Dorr, and the plaintiff should assert no 
claim, until maturity of the note and the condition was broken,'' 
&c. But no such facts ,vere proved. Dorr testified-" Nothing 
was said about the note, only I was to give him my note for th~ 
board." To be sure, the plaintiff testifies that his custom was 
'

1 to let men have boards and take their notes and record them, 
and that he never interfered with men's possession untH the 
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notes beGarne due and they cannot pay - sold Davis his in the 
same way." Such was his custom. But that is far from an 
"express agreement" with Dorr that '' the title should pass to 
Dorr, and that he would not assert any claim," &c. And such 
as the bill of exceptions recites especially as to the passing of 
the title to Dorr, would be a direct contradiction of the express 
terms of the note itself, which is the peculiar characteristic of 
such a note. 

The defendant takes exception to the rule of damages given 
by the presiding justice. Dorr gave two notes for the buck
board -one for $79, on four months, and the Holmes note for 
$61, on fourteen months. On October 24, 1887, $30, were 
paid on the former and a new note then given for the balance 
of $4D. The presiding justice instructed the jury that, the 
plaintiff could recover, if anything, the amount due on the 
Holmes note and the new note - '' provided such amount did 
not exceed the value of the buckboard at the time of the con
version." "\Ve think the instruction was sufficiently favorable 
to the defendant. Brown v. Haynes, 52 Maine, 578; Gmnt v. 
King, 14 Vt. 3G7. 

The defendant strenuously contends that, on the issue of 
fact whether Dorr sold to Penney before or after the registration 
of the note, the finding that it was after, should be set aside as 
being against the manifest weight of the evidence. A careful 
examination of the evidence leaves a strong impression in our 
minds that the preponderance of evidence is against the finding. 
But a jury of the vicinage, with better opportunities for finding 
the truth in this conflicting evidence, with the issue shaeply 
made and fully presented, have found a verdict based upon the 
express testimony of three witnesses, which if true makes the 
verdict well grounded-though the testiinony of several other 
witnesses tends to prove the contrary. In this connection the 
defendant lays great stress on the improbability of the truthful
ness of the testimony of the plaintiff and one Leland that about 
the middle of August ( two weeks after the note had been 
received back from the recording clerk) the defendant drove to 
the plaintiff's premises with the buckboard and said he "was 
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talking of trading for the board, hut did not want to trade for 
it and then have it taken away from him," an<l asked, ''what 
about this hoard of Dorr's ;" that the plaintiff replied," I have 
got a Holmes note on it and it is recorded, and I took out the 
note and showed it and the record to Penney, and told him 
nothing had been paid on the note and I shall hold the board 
until it is paid for." The defendant testified that those state
ments were entirely false. And it is urged that the defendant's 
denial is true, or else he would not, with all this knowledge as 
to Dorr's want of title, have completed the trade and taken the 
risk of having "it taken away from him," which he assigned 
as the reason for seeking for the information. We appreciate 
the force of this suggestion; hut we think the improbability is 
very materially neutralized by the testimony of Dorr that, '~ at 
the time he was good as anybody," meaning of course financially 
speaking. 

.l1fotion and exception.~ overruled. 
PETERS, C. J., WALTON, FosTER and HASKELL, J.J., 

concurred. 

CoRISAND W. WOODBRIDGE, Administratrix. 
V8, 

EUNICE S. TILTON, Administratrix, de bonis non. 

Somerset. Opinion December 8, 1891. 
P1·obate. Plene administravit. R. S., c. 64, § 43; c. 66, § § 1, 2; c. 71, § 22. 

In an action against an intestate estate, in the hands of an administratix de 
bonis non, the defense that the unadministered assets whioh came into her 
hands from her predecessors were exhausted in discharge of the preferred 
debts, must be sustained, if at all, by regular probate proceedings. 

ON REPORT. 

The case is stated in the opinion. 

D. D. Stewart, for plaintiff. 

Merrill and Coffin, for defendant. 

VIRGIN, J. Assumpsit on a joint and several promissory 
note, dated January 22, 1880, given by W. T. Pettigrove and 
Freeman Tilton to Charles "Toodbridge, for two hundred and 
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fifty dollars payable on demand and interest at eight per cent. 
The plaintiff is administratrix on the estate of the payee of 
the note ; and the defendant is the widow and administratrix de 
bonis non on the estate of Freeman Tilton, one of the makers. 

In addition to the general issue, the defendant pleaded, by 
way of brief statement, plene adm,ini'stravit; and the case comes 
up on report. 

Documentary evidence from the probate court, chronologically 
stated, shows the following facts: 

On December 14, 1887, one Charles E. Tilton was duly 
appointed and qualified administrator on the estate of Freeman 
Tilton, of which due notice was given. 

At the January term, 1888, the defendant filed her petition 
for an allowance, alleging therein that ~~there are no debts and 
that her husband died solvent." 

At the Febumry term, 1888, Charles E. Tilton, administrator, 
returned an inventory which showed goods and chattels valued 
at twelve dollars and fifty cents and three promissory notes due 
the estate, one for one hundred and forty-four dollars and eight 
cents, one for thirty-four dollars and eighteen cents, and the 
other for one hundred and forty-five dollars, and cash three 
dollars, all amounting to three hundred and thirty-eight dollars 
and seventy-six cents. 

At the July term, 1888, Charles E. Tilton, administrator, 
having died, the defendant was duly appointed and qualified 
administratrix de bonis non on the estate of her husband, of 
which notice was duly given ; but no inventory was ever returned 
by her. 

At the August term, 1888, Charles E. Tilton having died, 
his first and final account of administration was duly settled by 
Relief G. Tilton, administrator on his estate; by which it 
appears that, after payment of expenses of his administration 
of the estate of Freeman Tilton, a balance of two hundred and 
ninety-eight dollars and seventy-six cents was found against her 
intestate as administrator, which was turned over to the defend
ant administratrix de bonis non. This balance consisted, as she 
testified, of the two larger notes mentioned in the inventory 
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returned by Charles E. Tilton herein before stated, and which 
remained uncolJected. 

At the November term, 1888, after due notice on the defend
ant's petition for allowance filed at the previous January term, 
the judge of probate made the following Rummary decree: 
'' That there he allowed to said widow, out of the personal 
estate of said deceased, all that remains after paying thirty 
dollars for grave stones and the expenses of administration." 

The defendant as administratrix de bonis non is subject to the 
responsibilities of the original representative of her husband's 
estate ·with respect to the estate left unadministered by him. 
Sch. Ex. and Ad. § 409. The two larger notes described in her 
predecessor's inventory remaining uncollected and hence unad
ministered (Sch. Ex. and Ad. § 408) were turned over to her, 
which discharged him and made her accountable therefor. Fay 
v. 1Vluzzey, 13 Gray, 53; Oobb v. illuzzey, Id. 57. Thereupon 
it became her duty to return a true inventory of them (Sch. Ex. 
and Ad. § 408) and of all real estate '' which came to her pos
session and knowledge." R. S., c. 64, § 43. 

As before seen, the defendant returned no inventory whatever; 
and this omission was a broach of her bond. Bourne v. 8te1.:en
son, 58 Maine, 499. 

To enable the defendant to exonerate herself from this liability 
for the assets which '' came to her possession" from her prede
cessor, it must appear from the regular pro hate proceedings 
that she has exhausted them in discharge of the preferred debts 
enumerated in R. S., c. HG, § 1, which include her allowance 
regularly decreed. "It is only by an inventory and an account 
and by regular proceedings in the probate court, that an admin
istrator can defend a suit on the ground of insolvency of the 
estate." Cw~ldng v. Field, 9 Met. 180; Bates v. Avery, 59 
Maine, 354. If, however, the assets are sufficient only to pay 
the preferred debts, the statute does not require the useless 
ceremony of formally representing the estate insolvent. R. S., 
c. 66, § 2. There was no inventory filed and no account settled, 
and a very compendious decree for allowance made. Such a 
mode of settling estates cannot properly be upheld when called 
in question by creditors. 
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The case further shows that Freeman Tilton ( defendant's 
husband,) on December 21, 1881, eleven months after giving 
the note in suit for the consideration mentioned of one thousand 
seven hundred and fifty dollars, conveyed his farm to this 
defendant, then his wife. That on November 8, 1882, she, in 
consideration of the same named sum, conveyed the same 
farm to Elmer D. McFarland, who on the same day, ~~in con
sideration of having a deed of conveyance of the homestead 
farm of Eunice S. Tilton and Freeman Tilton," mortgaged the 
same ~~to the said Eunice and Freeman, their heirs," &c., to 
secure their maintenance ~1 during their natural lives." 

These conveyances, the plaintiff contends, were fra~dulent so 
far as the note was concerned, as they were made long after 
the note was given. Conveyances from husband to wife are to 
be closely scanned when the rights of his creditors are concerned. 
RoMnson v. Clark, 7G Maine, 493. A husband, who is justly 
indebted to his wife, may appropriate his property to the pay
ment of her claim, to the exclusion of his other creditors. 
Ferguson v. Spear, G,5 Maine, 277; and a conveyance by a 
debtor to his wife is not to he presumed to be fraudulent. 
Grant v. Ward, 64 Maine, 239. But when made without 
consideration, they are subject to the debts of existing creditors, 
although no fraud was actually intended thereby (Robinson v. 
Clark, supra), and an agreement to support a grantor may he 
a valuable consideration, hut it is not sufficient to uphold a 
conveyance against prior creditors even when there was no 
intended fraud. Web8le1· v. 1Vitltee, 25 Maine, 32G; Siden
spa,·ka v. Siden1parker, 52 Maine, 481; Egery v. Johnson, 
70 Maine, 258. 

And it is the duty of an administrator de bonis non when 
aware of a fraudulent conveyance to make a sale of land thus 
conveyed. R. S., c. 71, § 22. A refusal or neglect so to do 
would create such a liability as is visited upon other malfeasance 
or nonfeasance in the performance of his trust. Sch. Ex. and Ad. 
§ 297; Brown v. W!titmore, 71 Maine, G5, 67. And when 
sold the proceeds would be assets to be administered. B1·own 
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v. Wllitni01·e, supra. The defendant knows whether or not ~he 
paid her husband the consideration named in his deed to her. 

Judgment for amount due on the not~. 
PETERS, C. J., WALTON, EMERY, FosTER and HASKELL, JJ., 

concurred. 

MARY HOLLIS vs. EDMUND s. HOLLIS. 

vValdo. Opinion December 9, 1891. 
Mortgage. Foreclosure. Discharge. R. S., c. 90, § 5. 

The attempted foreclosure of a mortgage of land by publication under R. 8., 
c. 90, § 5, is fatally defective, if the certificate recites that the notice was 
given in a newspaper " published " instead of " printed" in the county 
where the premises are situated. It is also defective unless the "date of 
the newspaper in which the notice was last published•· was recorded. 

A mortgage and note secured thereby, was to become void either by payment 
of the note or "if the said mortgagee should die before the note is paid, 
then this deed and note are null and void." Held; That the mortgage 
became void upon the death of the mortgagee before payment of the note. 

AGREED STATEMENT. 

The case is stated in the opinion. 
The conditions stated in the mortgage, making a part of the 

tenant's title, are as follows: 
"Provided nevertheless, That if the said Reuel A. Hollis, his 

heirs, executors, or administrators, pay to the said Susan Rand 
her heirs, executors, administrators, or assigns, the sum of 
three hundred & fifty dolla1·8, /01· whic!t the twid Reuel A. 
Hollis has given the .~aid Susan Rand hi.,; note on demand witlt 
intere8t. Now ff the said Susan Rand should die before this note 
is paid, then this deed & note are null and void and the said 
Susan Rand is never to transfe1· this deed then this deed, as also 
a certain note bearing even date with these presents, given by 
the said Reuel A. Hollis to the said Susan Rand to pay the sum 
and interest at the time aforesaid, shall both be void, otherwise 
shall remain in full force." 

The words printed in italics are written in said mortgage with 
a pen. 

R. F. Dunton, and .P. W. Brown, for plaintiff. 

W. P. Thompson, for defendant. 
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VIRGIN, J. Writ of entry. The question is which of the 
parties has the better title. Both parties claim under Susan Rand. 

The demandant's title. On May 21, 1875, Susan Rand, by 
her deed of warranty, conveyed the demanded premises to her 
son Reuel, who, on the same day mortgaged back to her the 
same premises to secure his promissory note, of the same date, 
for three hundred and fifty dollars payable on demand with 
interest. 

On June 26, 1876, Reuel quitclaimed his title to one Grant, 
who, on March 3, 1877, quitcfaimed his interest to the demandant. 

The defendant claims title through an alleged foreclosure of 
the mortgage by Reuel to his mother, of May 21, 187,5, and the 
probated will of the mortgagee (Susan Rand) wherein the use 
and possession of all her real estate was given to the defendant 
and his wife during their natural lives. 

The condition in the mortgage is somewhat peculiar. It 
consists of the mention of two distinct events by the happening 
of either of which the note and mortgage were both to become 
void. One-usually found in the printed form-that on the 
payment of the note at the time mentioned therein, the note 
and mortgage '' both to become void ;" and the other ( written in 
the blank space between the clauses of the former) in these 
words : "Now if the said Susan Rand should die before this 
note is paid, then this deed and note are null and void, and the 
said Susan Rand is never to transfer this <leed." 

The intention of the mother and son as disclosed by the lan
guage of the condition seems to have been that the son ,vaB to 
pay the note in full, unless his mother died before thnt event 
happened; and if she died before, then the note, or the balance 
remaining then unpaid, should be considered as forgiven. 

It appears that the note was not fully paid in December, 1875, 
and the mother attempted to foreclose the mortgage by pub
lishing notice in accordance with R. S., c., 90, § 5. But the 
certificate is fatally defective in two particulars. It states that 
the notice was given in a newspaper ''published," instead of 
"printed" in the county, as the statute requires. Blake v. Den
nett, 49 Maine, 102; Bragdon v. Hatch, 77 Maine, 433. It 
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fails to show that the date of the newspaper in which the notice 
was last published, was recorded. R. S., c. 90, § 5. 

The will does not mention the mortgage on the land mentioned 
in it ; and the testator was estopped to transfer the mortgage by 
its express terms. 

Moreover, the mother having deceased in March, 1889, the 
mortgage then became void. 

The demandant's claim under the warranty deed of Susan 
Rand, shows better title than the mere possession of the 
defendant. 

Judgment for demandant. 
PETERS, C. J., LIBBEY, E::\IERY, FosTER and WHITEHOUSE, 

JJ., concurred. 

CHARLES C. PooR vs. DA-.nEL Lonn. 

Penobscot. Opinion December 9, 1891. 
Quieting Title. Adverse claimant. R. S., c. 104, § § 47, 48. 

A petition under R. S., c. 104-, § § 4-7 and 4-8, praying for the respondent to 
bring an action to try his alleged title to certain real estate, of which the 
petitioner is in possession claiming the fee, will not be sustained when the 
respondent's claim is under a mortgage of the premises. 

ON REPORT. 

The case is stated in the opinion. 

C. A. Bailey, for plaintiff. 

P. G. lVhite, for defendant. 

VIRGIN, J. This is a petition under R. S., c. 104, § § 47 
and 48, praying that the· respondent he ~~ summoned to show 
cause why he should not bring an action to try his alleged title" 
to the real estate described in the petition, in which the peti
tioner claims the fee and of which he claims to be in possession. 

The allegation is that the respondent claims under a mortgage 
of the premises which has been paid. While the petition may 
in one sense, perhaps, bring the case within the letter of the 
statute, we do not think it was intended to apply to the claims 
of mortgagees or their assignees, and thus compel them to collect 
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the sum secured thereby. If the mortgage is valid and subsist
ing, equity affords the petitioner a full and complete remedy of 
redeeming his land without surrendering the possession. If it 
hati become invalid, but simply remains undischarged and thus 
hangs as a cloud upon the title, still equity gives the fullest 
power to remove the cloud, which under the present rules, is, 
a much more prompt and complete remedy than that of com-
pelling the holder to bring his action at law. Such is in 
accordance with the decisions of Massachusetts under a like-· 
statute. Clouston v. Shew·er, 99 Mass. 209, and the cases, 
therein cited. 

Petition disrnissed. 
PETERS, C. J., LIBBEY, EMERY, FosTER and WHITEHOUSE,.. 

JJ., concurred. 

INHABITANTS of MONSON, Petitioners, 

vs. 

COUNTY COMMISSIONERS. 

Piscataquis. Opinion December 9, 1891. 
Way. Location. Notice. Certiorari. R. S., c. 18, § § 9, 14, 19, 26. 

After notice on the petition for a town way was ordered and complied with,. 
a railroad company purchased for fuel a lot of woodland across which the 
road was subsequently located; Held, That a writ of certiorari will not be, 
issued to quash the proceedings of the location, simply because no " notice 
of the time and place of hearing upon the location was served upon the, 
station agent ofthe railroad in the town," as prescribed in R. S., c. 18, § 26 .. 

ON REPORT. 

The opinion states the case. 

J. F. Sprague, for petitioners. 
W. E. Parsons, and Henry Hudson, for defendants. 

VIRGIN, J. The inhabitants of Monson ask for a writ of cer
tiorari to quash the record of the county commissioners which 
located a town way wholly in that town, one terminus of which 
connects with a highway. 
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The petition for the way was presented and the statutory 
notice ordered thereon, at the regular session of the commis
sioners held on April 1, 1890. 

After the notice was complied with, but prior to the time 
fixed for the hearing, viz. : on May 5, 1890, the Monson Rail
road Company purchased and received the conveyance of a 
woodlot, of one hundred and ten acres, situated outside of its 
location. It was purchased for the sole purpose of taking the 
wood therefrom for the use of its locomotive engines. 

The way was located across the woodlot without any notice to 
or objection by the railroad company then or since the location. 
The statute gave it a year to take off the wood covered by the 
location (R. S., c. 18, § 9) and it was taken off from the entire 
lot and the lot was then sold. 

The inhabitants of Monson are the sole petitioners for the 
writ. Their principal objection is that the land of a railroad 
corporation was taken for the way, and no ~~ notice of the time 
and place of hearing upon said location was served upon the 
station agent of the railroad within the town," as prescribed in 
R. s., C. 18, § 26. 

Assuming, -without deciding, - that the company had the 
right to purchase such a lot of land outside and away from 
its location, we nevertheless are of opinion that, inasmuch 
as the conveyance was not made until after the petition had 
been entered and noticed ordered thereon and complied with, 
even the company itself could take nothing by the objection. 
Notice in such cases must be predicated upon the fads as they 
exist at the time when ordered. The notice was all that the 
statute required. All parties then interested were duly noti
fied. And if the company saw fit to purchase land across which 
the projected way was to be located, it could not expect that 
the proceedings would be stayed for the purpose of having a 
notice ordered and ~~ served on its station agent." Such a· 
notice is only necessary when the railroad owns land at the 
time a petition for a way across it is entered and notice ordered. 

It is contended that the way, in fact, is a private way, and 
that it is undertaken by these proceedings to obtain the location 
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of a private way,- the damages for which should be paid by 
the one specially benefited there by,- under the guise of a town 
way and compel the town to respond for the damages. 

But it appears from the original petition that eleven inhab
itants of the town, by petition duly presented, prayed the 
municipal officers to locate a town way described ; and that after 
notice and hearing thereon, the municipal officers, on August 
12, 1889, refused the prayer. The petitioners, within the 
statute period of one year (R. S., c. 18, § 19) viz. :-on April 
1, 1890, presented their petition to the county commissioners, 
who, after due notice and hearing '' adjudged that the municipal 
officers unreasonably refused to lay out said town way and that 
common convenience and necessity required that the road prayed 
for in said. petition be granted,'' &c. When municipal officers 
lay out a way, they are required to '' determine whether it shall 
be a town or private way." R. S., c. 18, § 14. "' ... hen appealed 
to in this matter they refused to lay out any way, and the 
petitioners took their quasi appeal to the commissioners who 
have concluded that the way should be a town way and thereby 
granted the prayer of the petitioners from which decision no 
appeal has been taken. We are not aware of any law which 
these proceedings contravene. Hall v. Co. Com. 62 Maine, 
327, and cases cited. 

Writ denied. Petition ditHnissed. 
PETERS, C. J., LIBBEY, EMERY, FosTER and WHITEHOUSE, 

JJ., concurred. 

FRED S. THORN V8. L. M. PINKHAM, and another. 

Kennebec. Opinion December 11, 1891. 
Promissory Note. Consideration. Duress. Release of Surety. 

Chattel Mortgage. Possession. 

A promissory note taken in payment of money embezzled, is not void by reason 
of duress, because obtained on threats of a criminal prosecution, and is held 
for good consideration, to wit: the money stolen. 

An agreement, by the holder of a promissory note, to give time on conditioru 
to be performed by the principal, will not discharge the surety, unless the· 
condition be performed in such a manner as to operate as an absolute agree
ment to extend the time of payment. 
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An agreement, stipulating that a mortgagor may retain possession of the 
chattels mortgaged until the note secured by the mortgage shall fall due, 
cannot be enforced against the mortgaged property prior to that time; and 
an instruction to the jury in such case that, "if, before the mortgage note 
fell due, the mortgagee was informed that the mortgagor was disposing of 
the property and endeavoring to put it beyond his reach, it was his duty to 
secure it and apply it to the payment of the note," is manifestly erroneous. 

A holder of a mortgage of chattels, given by the principal debtor to secure his 
promissory note, will not release a surety thereon by mere forbearance to 
enforce the mortgage for no unreasonable length of time after the note shall 
fall due. 

ON JIOTION AND EXCEPTIONS. 

The case which came from the Superior Court, for Kennebec 
County, on plaintiff's motion and exceptions, is sufficiently 
stated in the opinion. 

Heath ancl Tuell, Far-rand Lynell with them, for plaintiff. 

L. T. Carleton and F. E. Bean, for defendants. 

HASKELL, ,J. Assumpsit on a promissory note for three hund
red and seventy dollars, payable in twelve months, given hy 
one Frank L. Pinkham for moneys of the plaintiff that he had 
embezzled, and signed by the defendants, his father and a 
relative, as sureties. The verdict was for defendants, and the 
case comes up on motion and exceptions. 

I. It is contended that the note was obtained by duress, and 
that the consideration was illegal. Suppose the embezzler had 
been plainly told that, unless he paid or secured the amount 
that he had stolen, he would be prosecuted for the theft, and 
thereupon gave the note. That would not have been duress. 
'' It is not duress for one who believes that he has been wronged 
to threaten the wrong-doer with a civil suit. And if the wrong 
includes a violation of the criminal law it is not duress to 
threaten him with a criminal prosecution." Hilbom, v. Buck
:narn, 78 Maine, 485. Money stolen may be recovered in 
:assurnpRit, Howe v. Clancey, 53Maine, 130; afor-tior-i is money 
.embezzled a good consideration for a promise to refund it. 

II. It is claimed that the sureties were discharged by the 
giving of time to the principal debtor. It appears that when 
-the note was given it was agreed that he might continue in the 
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plaintiff's service, '' so long as he did well," and pay from his 
wages twenty-four dollars a month on the note. After three 
payments amounting to fifty-six dollars he was discovered short 
in his accounts and discharged. The agreement to accept 
monthly payments of twenty-four dollars each, if unconditional, 
would have extended payment of the balance due on the note 
at maturity over a period of more than three months. If these 
payments had been regularly made until the note fell due Feb
ruary 18 -21, 1890, there would have remained eighty-two 
dollars exclusive of interest, unpaid, to be met in four monthly 
payments. 

The pertinent inquiry is, did the agreement, assuming that it 
was made upon sufficient consideration, operate as an extension 
of time for the payment of the note? The agreement arose 
from the mutual promises of the parties relating to the con
tinued employment of a servant. The master promised wages to 
be applied in part to an existing indebtedness of the servant, "so 
long as he did well." The agreement contained a stipulation for 
continued service like a condition precedent to the validity of a 

contract; and when the condition failed, the agreement failed with 
it; so that, as the agreement was not absolute, no agrooment for 
extending the time of payment on the note existed when the day 
of payment came. Had the condition been kept, the result 
might be otherwise, for, when the note fell due, hn,d the time of 
payment been extended for a single day, the suretyship would 
have no longer remained "sure" and the sureties need not 
"smart for it." Berry v. Pullen, 69 Maine, 101; Gifford v. 
Allen, 3 Met. 255. 

III. It is argued that the sureties are discharged by the 
plaintiff's neglect to apply on the note security given by the 
principal. It appears that, shortly after the note was given, the 
principal gave to the plaintiff a mortgage of his household furni
ture to secure the payment of the note. The mortgage stipu
lated that the principal debtor, the mortgagor, might retain 
possession of the mortgaged chattels until the note should become 
due. It further appears that the plaintiff had notice, before the 
maturity of the note, that the mortgagor had disposed of some, 
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at least, of the mortgaged chattels, but took no action until the 
bringing of this suit against the sureties, less than thirty days 
after the note fell due. 

Until the maturity of the note, the plaintiff had no right to 
the possession of the mortgaged chattels under the terms of the 
mortgage. He did no act to release his lien upon the security. 
Mere forbearance to follow the security for so short a period 
cannot be considered a violation of the rights of the sureties. 
When the note matured they could have immediately paid it 
and thereby become subrogated to all rights of the mortgagee. 
Be1·1·y v. Pullen, 8upra; Ownrnings v. Little, 45 Maine, 183. 
The plaintiff was not bound to resort to the debtor's property 
before calling upon the sureties. Fuller v. Loring, 42 Maine, 
481. If the plaintiff had voluntarily surrendered his security 
he would have discharged the sureties. Springe1· v. Tootlwke1·, 
43 Maine, 381. If the plaintiff's lien under the mortgage had 
expired by his own laches, as in that case, hi:, remedy against 
the sureties might be lost; but here, no act of his has impaired 
his title under the mortgage. Up to the time this suit was 
brought, the sureties, on payment of the note, could have derived 
as much benefit from the mortgage as the plaintiff could have 
obtained. 

Moreover, the instruction of the presiding justice that, if 
before the mortgage note fell due the mortgagee was informed 
that the mortgagor~~ was disposing of the property and endeavor
ing to put it beyond his reach, it was his duty to secure it and 
apply it to the payment of the note," is manifestly erroneous. 
The verdict is against law. 

Mot-ion and exceptions sustained. 
PETERS, C. J., WALTON, LIBBEY, EMERY and WHITEHOUSE, 

JJ., concurred. 

GEORGE w. PETTENGILL vs. JOHN SHOENBAR. 

Hancock. Opinion December 12, 1891. 
Practice. Exceptions. Judicial discretion. Finding of facts. 

The decision of a presiding judge as to matters of fact, in a case referred to 
him with right to except, is conclusive. 
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A. party may except to any opinion, direction or judgment of the presiding 
justice upon questions of law; but this does not include such opinions, 
directions or judgments as are the result of evidence, or the exercise of 
judicia: discretion. 

0N EXCEPTIONS. 

The case appears in the opinion. 

Dew~y and Higgins, for plaintiff. 

Hale and Hamlin, for defendant. 

FosTER, ,T. Assumpsit upon a note and account annexed for 
goods sold and delivered. The case was heard by the presiding 
Judge with the right of exceptions. Judgment was rendered 
for the full amount sued for. 

The defendant claimed that there was not sufficient proof of 
delivery of the goods to hold him liable; but the court ruled 
otherwise, and this is the only question raised Ly the exceptions. 

A full report of the evidence is not before us, but the excep
tions state that the plaintiff was a country store-keeper and the 
only -witness, and that he introduced his books containing 
charges against the defendant regular in form, and testified that 
the articles charged were given hy him in his course of business 
to his servant engaged in running his delivery team from the 
store, according to his regular custom and the custom of other 
merchants in that locality; and that he had presented the bill 
to the defendant who made no objection to it but promised to 
pay the same. 

The exception::, controvert the correctness of the Judge's 
decision based upon the result of evidence and upon matters of 
fact. His decision was in relation to the sufficiency ,of proof of 
delivery of the goods. 

It is a familiar principle that the decision of a presiding Judge 
as to matters of fact, in a case referred to him with right 
to except, is conclusive. Berry v. Johnson. 53 Maine, 401; 
McCarthy v. Mansfield, 56 Maine, 538; and as to the effect of 
testimony, Haskell v. Angier, 74 Maine, 192. And in such 
case no exceptions lie to his finding of any matter of fact. Curtis 
v. Downes, 56 Maine, 24. That while a party may except to 
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any opinion, direction or judgment of the presiding justice, upon 
questions of law, this does not include such opinions, directions 
or judgments as are the result of evidence, or the exercise of 
judicial discretion. Dunn v. I1elley, 69 Maine, 14.1'>, 14 7; 
Tlwrnpson v. Thompson, 79 Maine, 286, 291; Edniunson v. 
Brfo, 13(5 Mass. 189 ; Sheffield v. Otis, 107 Mass. 282 ; Backus 
v. C!tapnian, Ill Mass. 386, 387. 

No question of law is presented to us, unless it is whether the 
facts shown in the hill of exceptions would warrant the decision 
arrived at by the ,Judge who heard the case. We think they 
would. There was evidence tending to support the plaintiff's 
case, and to show a delivery of the goods, in addition to the 
books of account introduced by the plaintiff. The hill had been 
presented to the defendant. He made no objection to it, but 
promised to pay the E-ame. The weight of this evidence was a 
matter for the presiding Judge, trial by jury having been waived. 
It is not open to us to revise his conclusion in reference to the 
weight that may be given to it as matter of fact. His finding 
upon the facts and the legitimate inferences to be drawn from 
them are as conclusive as if determined by a verdict. The 
question upon exceptions to the decision of the presiding Judge 
it must be borne in mind, is quite different from that raised upon 
a motion for a new trial. The weight or sufficiency of the 
evidence lies with the tribunal selected by the parties. If there 
w-as any evidence which, if submitted to a jury and they could 
legally find a verdict for the plaintiff, upon the question in issue, 
we cannot sm,tain exceptions to the decision of the presiding 
Judge, who in reference to this matter has been substituted for 
the jury. Heywood v. Stiles, 124 Mass. 275; Bar1·ett v . .ilfc
Hu,qh, 128 Mass. 165, 16(). 

It becomes unnecessary to enter upon any discussion in ref
erence to the admissibility of the plaintiff's hooks, supported by 
the suppletory oath of the party, or the weight or credibility to 
be given them. They were before the court, hut they were not 
all the evidence introduced hearing upon the question of delivery. 
It is not for us to assume how much weight was attached to 
them, or that none was given to the other evidence. All we 
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can properly consider is what appears in the exceptions. Withee 
v. Brooks, 65 Maine, 14. 

ExcPplions overruled. 
PETERS, C. J., WALTON, VmGIN, EMERY and HASKELL, 

J J., concurred. 

EDWARD CHASE vs. CHARLES M. JONES, and another. 
The principle of the preceding case applied. 

FosTER, J. This case was heard hy the presiding justice 
without the intervention of a jury, with the right of exceptions. 
He found there was a contract of sale, and that there was no 
rescission of it. The bill of exceptions states that these findings 
'' are matters of fact, made upon the whole evidence." 

There was ample evidence tending to prove a sale of the ice 
to the defendants, and that there was no rescission of the contract. 

Upon these questions the finding of the presiding justice is 
condusive, and we cannot revise it. This case is governed by 
the law as laid down in Pettengill v. Slwenbar, ante, where 
the question in relation to exceptions to rulings upon questions 
of fact is fully considered and authorities cited, and by Barrett 
v. McHugh, 128 Mass. 165, 166. Exceptions ove'rruled. 

PETERS, C. J., WALTON, VIRGIN, EMERY and HASKELL, JJ., 
concurred. 

M. S. Holway, for plaintiff. 

Beane and Beane, for defendants. 

JOHNSON KNIGHT, Administrator, vs. NANCY McKINNEY. 

Waldo. Opinion December 12, 1891. 
Mortgage. Presumption of Payment. Limitations. Evidence. 

Nothing but payment of the debt or its release will discharge a mortgage. 
The lapse of twenty years from the maturity of a mortgage raises only a pre

sumption of payment which may be repelled. 
Relationship of the parties, as well as the pecuniary circumstances of the 

parties, has legitimate weight upon this question. 

ON REPORT. 
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The case is stated in the opinion. 

J. H. Montgomery, for plainWf. 
W. P. Thmnpson, for defendant. 

[84 

FosTER, J. Real action, brought by the administrator of the 
mortgagee against the defendant who claims title and right to 
possession of the demanded premises under a mortgage of earlier 
date. 

The mortgage under which the plaintiff claims title was given 
by the defendant's husband to Henry Knight, the plaintiff's 
intestate, October 20, 1879. That under which defendant 
claims title and possession was given by her husband to Seth 
L. Milliken October 1, 1861, and by him assigned to her 
February 2G, 1863. 

The question upon which the rights of these parties depends is, 
whether or not the mortgage under which the defendant claims 
is a valid subsisting mortgage, or whether it has been paid in 
fact, or presumptively by lapse of time so that it has no longer 
any legal existence. . 

If the mortgage is still a subsisting lien upon the real estate, 
the plaintiff cannot maintain this action. 

The plaintiff relies upon the presumption of payment raised 
by the lapse of twenty years. 

The uncontradicted evidence satisfies us that the mortgage 
has never been paid. Nothing but payment of the debt or its 
release will discharge a mortgage. Bunlcer v. Barron, 79 
Maine, 62. The lapse of twenty years from the maturity of a 
mortgage raises only a presumption which may be repelled in 
various ways. The defendant purchased the mortgage and note 
in good faith, with money of her own. The assignment was 
made to her by the owner of it, and it thereby remained a 
subsisting lien upon the premises. Her husband, the mortgagor, 
had gone into the army. He was in possession of the prem
ises up to the time of entering the service, and the defend
ant continued in possession ever afterward. He died in 1887. 
Milliken had been unable to collect either principal or interest 
of the husband. He was virtually insolvent. 

The plaintiff contends that the mortgage has become barred 
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by the etatute of limitations, inasmuch as no steps have been 
taken to enforce it since it became due in October, 1862. 

As bearing upon that question the relationship of the parties 
has considerable weight, as well as the pecuniary circumstances 
of the party owing the debt. Philbrook v. Clark, 77 Maine, 
176. Thus in the case of Wanamaker v. VanBu8kirk, l 
Saxton's Ch. (N. J.) 685, presumption of payment of a mort
gage twenty-three years overdue, given by VanBuskirk to 
vVanamaker, his wife's father, was relied on. The court said: 
''Length of time may be set up to show that nothing is due, as 
well as to raise a presumption of payment. Still, it is but a 

presumption, and the fact that in this case the parties interested 
are nearly related, and that the collection of the money might 
have occasioned distress, and even the payment of interest 
inconvenience, is sufficient to repel it. In cases where length 
of time is relied upon as evidence of payment, it may be 
repe1led by showing the fact that the party was a near relation. 
This presumption may be repelled by a variety of circumstances. 
The very situation of the pa,rties is of itself sufficient. One 
ground for a presumption of payment growing out of a lapse of 
time is that a man is always ready to enjoy his own. vVhatever 
will repel this will take away the presumption of payment, and 
for this purpose it has been held sufficient that the party was 
insolvent or a near relation." 

In the present case the reasons for the non-enforcement of 
the defendant's claim against her husband, are sufficiently strong 
to repel the presumption of payment. 

Jitdgment /01· defendant. 

PETERS, C. J., VVALTON, VIRGIN, EMERY and HASKELL, JJ., 
concurred. 

STATE V8. DAVID KYER, Ju. 

Penobscot. Opinion December 14, 1891. 
Pleading. Practice. Exceptions. Motion in Arrest. 

The defendant was convicted before a magistrate for a single sale of intoxicat
ing liquor and after sentence appealed to the Supreme Court. Upon being 
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arraigned in the appellate court, he filed a general demurrer, claiming that 
the appeal papers consisting of copies of the record of judgment, complaint 
and warrant were not properly certified by the court below, and concluded 
his demurrer as follows: "Wherefore, for want of a sufficient complaint 
anq. warrant in this behalf, the said David Kyer, Jr., prays judgment," &c. 
The demurrer was overruled. The defendant without moving an arrest of 
judgment excepted to the ruling. Held: That the demurrer did not reach 
the record of conviction, and that the complaint and warrant only were 
open to objection; also, that the defect should be raised upon motion in 
arrest of j uclgmeut. 

ON EXCEPTIONS. 

The case is stated in the opinion. 

0. A. Bailey, County Attorney, for the State. 
P. H. Gillin, for defendant. 

FOSTER, J.• The respondent appealed from the sentence of 
a magistrate after conviction upon a complaint charging him 
with having unlawfully sold a glass of intoxicating liquor. In 
the appellate court he filed a general demurrer, claiming that 
the copies of the complaint, warrant and record of conviction 
were not properly certified by the magistrate. The presiding 
justice overruled the demurrer and adjudged the complaint and 
warrant good. 

To this ruling the respondent excepted. 
The bill of exceptions makes the complaint, warrant and 

demurrer a part of the case. 
The exceptions must be overruled. The demurrer strikes 

only at the complaint and warrant. These are duly certified. 
For want of a sufficient complaint and warrant only, does the 
respondent pray judgment. The joinder on the part of the 
State relates solely to that. The judgment of the court in 
adjudging the complaint and warrant good related to the same. 

The cases cited by the defense ( Oom. v. Doty, 2 Met. 18, 
Omn. v. Burns, 8 Gray, 482, and Oom. v. Sheehan, 12 Gray, 
28) were decided upon motion in arrest of judgment after con
viction, and therefore the validity of all the papers brought up 
and filed was for the court to pass upon. 

In Oom. v. Doty none of the copies filed were certified. In 
Gorn. v. Burns a copy of the warrant only bore the certificate 
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of the magistrate, and in Com. v. Sheehan, while the complaint 
and warrant were certified to be true copies, the record of con
viction was wanting in that particular. 

Undoubtedly in these cases the court, upon motion in arrest 
of judgment, was bound to take notice of the omission of cer
tification, for jurisdiction therein being wholly appellate, must 
appear upon the papers filed. 

Not so here. "While the decision of this court might have 
been otherwise than that now arrived at, had the objection of 
want of certification, if such exists, been raised upon motion in 
arrest of judgment, and been brought before it for determina
tion, no such defect can be reached by this demurrer .. 

Exceptions ove1ntled. Judgment for the State. 

PETERS, C. J., VIRGIN, LIBBEY, EMERY and 1VHITEHOUSE, 
JJ., concurred. 

FIRST NATIONAL BANK OF BAR HARBOR 
vs. 

STEPHEN L. KINGSLEY, and FIRST NATIONAL BANK of 
ELLs,vouTH, Trustee. 

Hancock. Opinion December 14, 1891. 
. Sunday law. Restoring consideration . .Judicial notice. R. S., c. 82, § § 115,116. 

A contract made on Sunday, where the transactiou of such business is pro
hibited, is au· illegal contract and void between the parties. 

The indorsement of a promissory note is an act within the statute prohibiting 
secular business on the Sabbath. 

Before a party can defend an action, based on contract, on the ground that it 
is a Sunday contract, he must make restoration of whatever consideration 
he may have received under such contract. 

The court will take judicial notice of the computation of time, and upon what 
day of the week a certain day of the month falls, or that a certain day of 
the month falls upon Sunday. 

ON EXCEPTIONS. 
The defendant filed a general demurrer to the declaration, 

which was in assumpsit upon two promissory notes both of which 
were dated Sunday. Upon joinder by the plaintiff the court 
overruled the demurrer and the defendant excepted. If the excep-
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tions were overruled, it was stipulated that judgment should be 
rendered for the plaintiff. 

The case sufficiently appears in the opinion. 

E. S. Clark, for plaintiff. 
Wiswell, K'ing and Peters, for defendant. 

FosTER, J. The plaintiff as indorsee of two promissory notes 
made payable to the defendant or his order, declares against 
him as indorser of the same. The defendant challenges the 
plaintiff's right of recovery by a general demurrer to his dec
laration. The rights of the parties must be determined upon 
their pleadings. 

The plaintiff's declaration sets out the date of each note, 
(August 4, 1889, and January 19, 1890, respeetively, both of 
whieh dates fell upon Sunday,) nnd that this de fondant, the 
payee, on the same day on which they hear <late in<lorsed and 
delivered them to certain parties named, who on the same day 
indorsed and delivered them to the plaintiff. 

Among other things of which the court takes judicial notice is 
the computation of time, and upon what day of the ,veek a 
certain day of the month falls, or that a certain day of the 
month fall:-l upon Sunday. Philadelphia, etc. R. Uo. v. Lehman, 
5G Md. 209; McIntosh v. Lee, 57 Iowa, 35G. 

"\Vhilethe statute expressly prohibits the performance of secular 
business upon the Sabbath, except works of necessity or charity, 
it also provides that no deed, contract, receipt or other instrument 
in writing is void because it hears date upon the Lord's day, 
without other proof than the date, of its having been made and 
delivered on that day. R. S., c. 82, § 115. Bnt the defendant 
contends that this presumption which the statute raises that the 
notes were made, delivered and indorsed on a secular day, is 
overcome by the plaintiff's allegation that they were dated, signed 
by all the parties, including the defendant as indorser, and 
delivered to and received by the plaintiff on the day of their 
date which was Sunday. Hence, the defendant claims that the 
plaintiff cannot recover inasmuch as, by his own statement of his 
cause of action, he sets up an illegal contract to which he him-
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self is a party. Towle v. Larrabee, 26 Maine, 464; Plaisted 
v. Palme,·, 63 Maine, 576; Mace v. Putnam, 71 Maine, 238. 

A contract made on Sunday, where the transaction of such 
business is prohibited, is an illegal contract, and void as between 
the parties. In such case, any contract for the payment of 
money or the performance of any service cannot be enforced as 
between the parties, nor if money has heen paid or property 
transferred hy one party to the other under such contract, where 
both parties are alike in fault, can it be recovered hack, because 
of the well settled maxim, '' Potfo1· est conditio possidenti8." 

That the indorsement, as well as the making and delivery, of 
a promissory note is an act within the statute prohibiting secular 
business on the Sabbath, is settled in Benson v. Dl'ake, 5.5 
Maine, 5:S5. The indorsenwnt creates a new contract. It 
affects the liability of the maker, as well as the contrnct to which 
it is subsidiary. It is not a work of necessity or charity, but a 
business transaction. 

But while it is the well settled doctrine that such contracts 
are illegal, the legislature of this State has seen fit to impose 
upon the party who sets up such illegality by way of defense, 
before he can invoke that illegality, the duty of making restor
ation of whatever consideration he may have received under 
such contract. Ber1·y v. Clary, 77 Maine, 482; Wentworth 
v. Woodside, 79 Maine, 1.56; R. S., e. 82, § llG. The lan
guage of the statute is plain and comprehensive : "No person 
who receives a valuable consideratioi1 for a contract, express or 
implied, made on the Lord's day, shall defend any action upon 
such contract on the ground that it was so made, until he restores 
such consideration." 

A defense may he made to an action as well hy demurrer as 
in any other manner. A demurrer admits the facts set forth, 
and challenges their sufficiency in law upon which to maintain 
the action. It is the defense made to this action. But not
withstanding the illegality of the contract, not only in its incep
tion, but also in the indorsement and delivery to the plaintiff, 
may be apparent upon the face of the declaration, yet it nowhere 
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appears that the defendant has restored the consideration which 
the law presumes he received for such indorsement and transfer, 
and thus enabled himself to interpose the defense he now under
takes to set up. Until that is done, no defense can be made that the 
contract is Hlegal by reason of its being made upon Sunday. 

The statute is imperative. The object to be accomplished by 
it was to compel a defendant to a Sunday contract to do equity. 
He cannot shield himself against its provisions requiring him to 
make restoration of the consideration received by him before 
interposing such defense, by the fact that his indorsement and 
delivery of the notes were not to the plaintiff, but to an inter
mediate party who also indorsed and delivered them to the 
plaintiff. The law among other things presumes an indorsement 
of negotiable paper to he for value. That value has not been 
restored and this defense cannot he allowed. 

In accordance with the stipulation in the bill of exceptions, 
the entry must he, 

Exceptions overruled. Judg1nent for plaintiff. 
PETERS, C. J., VIRGIN, LIBBEY and WHITEHOUSE, JJ., 

concurred. El\lERY, J., did not sit. 

ALBERT vVHEELDEN vs. FRANK LYFORD. 
SAME vs. SAME. 

Penobscot. Opinion December IG, 1891. 
Sunday Law. Contract. Tort. R. S., c. 82, § 116; c. 124, § 20. 

Revised Statutes, c. 82, § 116, applies to actions of assumpsit on the contract 
even though the consideration cannot, in the nature of things, be restored. 
It does not apply to actions for negligence, but leaves the Sunday law 
(R. S., c., 124, § 20,) in full operation as to them. 

FACTS AGREED. 

The parties stated their cases as follows: Two actions, one 
upon account annexed for horse hire, the other in tort for dam
age to the team, through defendant's negligence while in his 
possession, under said contract of hire. 

The team was hired and used for pleasure on Sunday, Decem
ber 21, 1890, and was injured by defendant's negligence, as 
afores~id, and returned in a damaged condition. 
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The pleadings were the general issue in both cases, with a 
brief statement setting up the Sunday law as a defense. 

If the actions were maintainable, or either of them, the defend
ant was to be defaulted, in one or both, as the case may require, 
and damages to he assessed at nisi prius; if neither of the 
actions could be maintained, the plaintiff was to become nonsuit. 

Peregrine White, for plaintiff. 

P. H. Gillin, for defendant. 

EMERY, J. The defendant on Sunday or Lord's day, hired 
of the plaintiff a team for the purpose of pleasure driving on the· 
same day. The defendant used the team for that purpose on1 
that day as the plaintiff supposed he would, and while so using
the team he injured it, not wilfully, but solely by his negligence. 
He returned the team to the plaintiff in a damaged condition on 
the same day and refused to pay for the injury or the hire. The 
plaintiff, thereupon, afterward brought these two actions, one in, 
case for the injury caused by the defendant's negligence, the· 
other in assumpsit for the hire. The defendant invokes in 
defense of both actions, the ~~ Sunday Law," R. S., c. 124, § 20. 

Before the enactment of R. S., c. 82, § 116, in 1880, the· 
plaintiff could not have maintained either action. The contract 
itself was of course void under the old law; and Parker v .. 
Latner, 60 Maine, 528, expressly decides that on these facts an 
action for negligence could not have been maintained. 

How far has the new statute, R. S., c. 82, § 116, changed the· 
law? It does not in terms make lawfol anything which was 
before unlawful. It does not say that contracts made on Sun
day are valid or enforceable. It does not say that men may 
work on Sunday or play on Sunday without offense. No 
inhibitions of the statute or common law against Sunday busi
ness or pleasures are repealed. The new statute does not create 
any new rights of actions. It simply forbids the interposition 
of the ~~ Sunday law," in defense to certain enumerated actions 
in certain enumerated cases. Those actions and cases not 
enumerated in the statute remain unaffected by it. The statute 
is limited in terms to actions upon contracts where the defend-
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ant has received a valuable consideration. In such an action 
and case the defendant is delayed in interposing the "Sunday 
law" in defense until he restores the consideration. If he 
restores the consideration he may then interpose that defense 
and defeat the action. 

The hiring and using of this team on Sunday were illegal. 
The plaintiff was a party to that illegal transaction. The 
statute does not forbid the defendant defending on that ground 
against the action on the case for negligence. Such an action 
is not named nor implied in the statute. It may be a casus 
orm:ssus, but we cannot supply it. We must recognize the 
defense to the action for negligence on the authority of Parke1' 
v. Latner, supm, and dismiss that action. 

The action of assumpsit is an action on the contract. The 
plaintiff relinquished the use of the team to the defendant in 
consideration of the defendant's promise to pay for the use. 
This constitutes a technical valuable consideration for such 
promise. The only infirmity about it is the operation of the 
Sunday law upon it. In all other respects the consideration is 
valid as a foundation for a promise, and in that one respect the 
statute cures the defect. The contract and the action upon it 
are thus within the terms of the statute. 

The defendant cannot now defend this action of assumpsit on 
the ground of the contract having been made on Sunday until 
he restore that consideration. That he cannot restore it -
that in the nature of things it is not restorable, does not relieve 
him. He need not have made the contract. Having made the 
contract and received the consideration he must either restore 
the consideration or abide the contract. If he cannot do the 
former he must do the latter. The statute is explicit and 
imperative. Wentwo1'th v. TVoodside, 79 Maine, 156. We 
can no more curtail it to shut out this action, than we could 
extend it to include the action on the case for negligence. 

In the action on the case for negligence, Plaintiff nonsuit. 
In the action of assumpsit for hire, Defendant defaulted. 

PETERS, C. J., VIRGIN, LIBBEY, FOSTER and WHITEHOUSE, 

JJ., concurred. 
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ELBRIDGE G. YoRK, Administrator, 
V8. 

MAINE CENTRAL RAILROAD COMP ANY. 

Penobscot. Opinion December 16, 1891. 
Negligence. Railroad. Flying-Switch. Instructions. 
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Whether a railroad company is negligent in severing a train into two parts, 
and making a flying-switch over a highway crossing, is a question for the 
jury. 

Whether a traveler upon the highway, who sees the first section of the sev
ered train pass over the crossing, is negligent in attempting to cross the 
track, without looking or listening for the rear section of the train, is also 
a question for the jury. 

The presiding justice at a jury trial has full discretionary power to suggest to 
the jury possible solutions of seeming difficulties, and possible harmonies 
of seeming discrepancies in the evidence, even though counsel do not. 

ON MOTION AND EXCEPTIONS. 

This was an action on the case which Ida M. York brought 
against the defendant corporation to recover damages for per
sonal injuries which she received July 31, 1888, caused by 
the rear division of a freight train making a flying-switch at 
a grade-crossing near East Newport. She having died before 
the trial, her administrator prosecuted the suit. The case pro
ceeded to a trial on a plea of the general issue. The jury 
returned a verdict of thirteen hundred dollars for the plaintiff. 

The plaintiff's declaration is as follows : 
ii In a plea of the case, for that the defendant corporation on 

the 31st day of July, A. D., 1888, was possessed of a certain 
railroad extending through Newport, in the County of Penob
scot, aforesaid, and was then in full occupation of said railroad 
thereon running locomotive engines and cars, and had the con
trol, management and direction of said railroad and the engines 
and cars on the same. Said railroad in its course through the 
town of Newport, aforesaid, at a point about one half mile west 
of East Newport station then crossed and now crosses at grade 
a public road in said Newport which leads from Newport village, 
so-called, easterly through Newport, aforesaid, to the town or 
Stetson. The crossing aforesaid is commonly known as Col-
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cord's crossing. And on the day last aforesaid, to one riding 
over and along said public road and having approached from 
the west near to said crossing, the view therefrom of said rail
road westerly of and near the crossing aforesaid, and of cars 
upon that part of said railr~ad was greatly hindered and 
obstructed by a house, trees and bushe8. 

'The public road aforesaid westerly ofand near to said crossing, 
beginning at a point about three hundred feet distant therefrom, 
there made for the space of two hundred feet quite n sharp 
descent towards the crossing aforesaid. Between the foot of 
the aforesaid descent and very near to the westerly side of said 
crossing, there then were steep embankments on each side of the 
travelled part of said public road and rails along each side of 
the public road, aforesaid, at the top of said embankment. 
On the day last aforesaid the defendant corporation had only 
a single track, to wit., its main track over said crossing and for 
a long distance westerly thereof, and but a single track for a 
considerable distance easterly from the crossing, aforesaid, to 
wit., nine hundred feet. 

"On said last day of July, A. D., 1888, the plaintiff was rid
ing alone in a aarriage from Newport village, aforesaid, easterly 
over and along said public road towards said crossing and was 
guiding and directing the horse harnessed to said carriage. 
And when the plaintiff so then riding as aforesaid along said 
public road had got near to said crossing, a locomotive engine 
drawing n train of cars thereto attached, belonging to the 
defendant corporation and then under its management, direction 
:and control, approached said crossing from the west over said 
.track at considerable speed, to wit., a speed of twenty miles an 
hour; and when near the crossing aforesaid, to wit., one thous
:and feet westerly from it, the defendant corporation by its 
:servants and agents carelessly and negligently divided said 

· train of cars into two parts which parts were separated at said 
,crossing by a considerable distance, to wit., three hundred feet: 
the engine and cars thereto attached passing over said crossing 
:at the speed aforesaid, the cars detached from the engine passing 
.said crossing rapidly but at somewhat less speed. The plaintiff 
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heard the whistle of said engine sounded for said crossing, and 
she having so as aforesaid approached near the aforesaid crossing 
waited, before driving or attempting to drive over it herself, 
for 8aid engine and train of cars to pass it. She saw the engine 
and the cars which were, after said division of the train, 
attached to it pass over said crossing. She did not then know 
of the separation of said train of cars in two parts, and then 
and there believed and had good reason to believe that all the 
cars that were of said train, before its separation, had passed 
said crossing before she attempted to cross it. 

'' And thereupon the plaintiff, in her said carriage so drawn as 
aforesaid, attempted to drive in and along said public road over 
said crossing, and when clmm to it that part of the train of cars 
which had been so separated as aforesaid from the engine and 
cars attached to it came rapidly to and onto said crossing with
out previous warning or notice of its approach, and she in her 
attempts to avoid a collision with said cars was thrown with great 
force and violence out of her said carriage onto the ground, and 
thereby then and there her left clavicle was broken and she was 
greatly bruised, sprained and hurt in body and limbs, and 
thereby she then and there received a great shock and injury to 
her nerves, from the effects of all which she has since suffered 
and now suffers great pain of body and mind, and her left 
shoulder has been permanently injured, and her health has been 
destroyed, and she has been put to considerable expense for 
medicine and medical services and nursing in attempts at relief 
and cure. 

'' 4"nd the plaintiff says that before and at the time and place of 
said accident and injury she was in the exercise of due care and 
diligence, and that the aforesaid accident and injury was in no 
way her fault, or attributable to any fault or defect in her horse, 
harness or carriage, but was wholly caused by the fault and neg
ligence aforesaid of the defendant corporation, to the damage of 
said plaintiff," &c. 

The exceptions are stated in the opinion. 

Jasper Hutching8, for plaintiff. 
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Wil.son and Woodard, for defendant. 
Contributory negligence : Le.san v. M. C. R. R. Co. 78 

Maine, 346, 353; Hoope1' v. B. & M. R. R. 81 Id. 260, 267; 
Allen v. M. C. R. R. Co. 82 Id. 111. 

An instruction to the jury inapplicable to the facts of the case, 
and calculated to have an influence on the verdict, although cor
rect when applied to other facts, is an error sufficient to cause 
the verdict to be set aside. Pierce v. Whitney, 22 Maine, 113. 

In strictness, an opinion expressed by the judge upon a 
question of fact on trial before a jury, is not open to exception; 
but if the party against whom it operates yields to it and does 
not choose to argue against the weight of it, the court may in 
its discretion grant a new trial if the opinion was incorrect. 
Curl v. Lowell, 19 Pick. 25. 

Here there was no opportunity for the party against whom 
this suggestion operated to argue against the weight of it, as it 
was made in ,the closing charge of the judge to the jury. 

Anything in the remarks or irn1tructions of the presiding 
judge to the jury, even if it does not constitute a valid ground 
of exception, can be made available under a motion to set aside 
the verdict when it appears upon a report of the whole ease that 
the verdict was manifestly wrong and that the suggestions of 
the judge may have misled the jury. Stephen.son v. Tlwye1·, 
63 Maine, 143, 140. 

EMERY, J. This is an action of the case counting on the 
defendant's negligence, in running a train past a highway cross
ing at East Newport, whereby the plaintiff's intestate, a traveler 
upon the highway, was injured. The verdict of the jury was 
for the plaintiff, and tlf e defendant has moved to set aside the 
verdict as against evidence and has also excepted to one ruling 
of the presiding justice. 

From the evidence reported the following facts may be gath
ered. The crossing is a short distance west of the East New
port station. The railroad and the highway (from Newport to 
Stetson) approach the crossing in gradually converging Hnes and 
for half a mile or more before reaching the crossing are nearly 
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parallel. Near the crossing the railroad curves gradually to the 
south and crosses the highway at angle of about thirty-three 
degrees. The grude of the railroad is descending all the way. 
The grade of the highway is nearly level to the brow of a hill 
about three hundred feet from the crossing. It there descends 
to within about fifty feet of the crossing, where it again becomes 
nearly level. The drop from the top to the bottom of the hill is 
about fifteen feet. About twenty rods west from the crossing, 
and between the highway and the railroad is the dwelling-house 
of Mr. Colcord. 

A traveler on the highway going east had a near and plain 
vie,v of the railroad on his left for upwards of half a mile before 
reaching the Colcord house. Near that house, the view became 
more or less obstructed by an orchard, the house and outbuild
ings, bushes, wood piles and high land, the railroad and the 
highway both running somewhat in a cut down the hill. At a 
point on the highway some seventy-five feet west of the crossing 
the traveler could plainly see hack on the railroad track some 
three hundred feet westerly. · 

Such being the situation, Miss York, the plaintiff's intestate, 
was alone in a top-carriage driving along this highway easterly 
toward this crossing. The defendant's freight train of twenty
three cars came along at the same time at a speed of about fit:. 
teen miles an hour. She undoubtedly heard the whistle and the 
train coming up behind her. She may not have looked back 
but she was clearly apprised of the train's approach to the cross
ing. She drove Qn at a gentle trot down the hill past the Col
cord house and presently saw the locomotive and several cars 
pass on ahead of her over the crossing, and leave the crossing 
clear. But some four hundred feet back from the crossing, the 
defendant's servants in charge of the train severed the train in 
order to make a flying or running switch, at East Newport 
station. The locomotive and tender with four cars passed rap
idly on, and the remaining cars followed more slowly, impelled 
only by gravity and the momentum, and uncontrollable except 
by the ordinary hand brake. vVhen the first section of the 
train passed the crossing, the rear section was from one hundred 
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to one hundred and seventy-five feet behind. No necessity was 
shown for making this flying-switch across the highway. 

Miss York evidently did not see or hear this rear section, for 
after the passage of the first section she drove along to the 
seemingly clear crossing, to pass it. The rear section, how
ever, 1~ushed on from behind upon the crossing, causing the horse 
to suddenly swerve to the right and throw out Miss York to 
her injury. There were no gates nor flagmen at this crossing. 
The brakeman on the rear car of the fir~t section testified to 
making signs to Miss York of the danger of crossing there ; but 
it does not appear that she understood or even saw these signs. 
There was also evidence of other minor circumstances which it 
does not seem to us necessary to state. 

Two questions of course were directly involved in the trial of this 
case. 1. Was it negligence in the defendant company to sepa
rate its train to make a flying-switch over that c1·ossing? 2. 
Was it contributory negligence in Miss York, the plaintiff's 
intestate, not to look back up the track for possible cars or 
trains when she arrived at the crossing? 

Negligence may consist of the doing an act, which a reason
able and prudent man mindful of his own conduct and of the 
safety and rights of others, would not ordinarily have done under 
all the circumstances of the situation ; or it may consist of the 
omission to do an act which such a person under the existing 
circumstances would ordinarily have done. The duty to do or 
not to do is measured by the usual conduct of reasoning, pru
dent men and by the exigencies of the occasion. The standard 
of duty is what thoughtful, prudent men, mindful of themselves 
and of others, might reasonably be expected to do or not to do 
under all the circumstance of the particular case. The type is 
not the very prudent, the very circumspect man, but the man 
who answers to the popular conception of a prudent, reasonable 
man. The thing to be done or left undone is what would seem 
to such men to be suggested by all the appearances, probabilities 
and other circumstances of the time, place and events. 

All such circumstances may be undisputed, and in such case 
the only question is whether the act or omission under consider-
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ation comes up to the above stated legal standard of duty, or 
falls below that standard and into the class of negligent acts, or 
om1ss10ns. In our system of jurisprudence the determination 
of this last question is within the province of the jury. Not 
only is it the duty of the jury to ascertain what was done or 
omitted, and all the attendant circumstances, but it is also the 
duty of the jury to determine whether under all those circum
stances the act or omission was up to the standard or was neg
ligent. The theory is, that twelve men of the average of the 
community, conversant with every day affairs and with what 
men do and don't do ; more or less familiar in their own expe
rience with similar circumstances and conditions and with the 
usual conduct of men under them,- coming together into con
sultation from various modes of life, occupations and points of 
view,- and applying their separate experiences and observations, 
can by their unanimous conclusion form the best attainable judg
ment upon such a question. Twelve men of affairs, such as 
juries are supposed to be composed of, would naturally have a 
wider experience, and broader observation, in such matters than 
any single judge, however learned. 

In some cases, however, the act or omission under all the 
circumstances, may he so plainly and indisputably negligent 
or otherwise, that there can be no need to ask for the judgment 
of the jury upon the question. As said by the Chief Justice in 
Lasky v. C. P.R. R. Co. 83 Maine, 470, when the facts are 
undisputed, and the conclusion to be drawn from them is indis
putable, the question may be determined by the court. 

For instance, if a railroad company should make a flying
switch across a frequented street in the night time, without 
providing any signal of danger or giving any notice of the 
approach of the rear section, such an act measured by the 
standard would be unmistakably and indisputably reckless or 
negligent. Delaware, etc. R.. R. Co. v. Converse, 139 U. S. 
467. Again, if a traveler upon a highway approaching a rail
road crossing where there are no indications that a train may 
be expected, should omit to look or listen for a train, his 
omission, unexplained, would be so clearly negligent, the 



124 YORK V. RAILROAD CO. [84 

court would not hesitate to take the case from the jury. Chase 
v. M. C.R. R. Co. 78 Maine, 34G. 

To apply these principles to the facts above stated: 
1. The railroad ~md the highway being nearly parallel for 

some distance, and crossing at an acute angle, the train came 
up behind the traveler, so that a traveler near the crossing 
would have to look back over his shoulder to see what was 
coming on the track. There was more or less obstruction to the 
the view from a point fifty feet distant from the crossing buck 
some three hundred feet on the highway. The highway was a 
thoroughfare between two tmvns, one of them at least of some 
importance. The men in charge of the train saw the traveler 
in a top carriage approaching the crossing. There was no flag 
man, or other means of giving warning at the crossing. 

Was it a prudent act under these and all the other circum
stances for the train men to make that flying-switch at that 
time and place? Would a prudent man be reasonably expected 
to do that act, assuming him to be reasonably prudent and 
mindful of the rights of others? The jury under full, clear and 
correct instructions have answered in the negative. 

2. The plaintiff's intestate, Miss York, had presumably seen 
and heard the train as it came up behind her. She saw a loco
motive and several cars pass on across the highway and leave 
the crossing clear. She could rightfully suppose that the rail
road company did not permit trains to follow within five minutes 
of each other. Such indeed is the well-known rule. Seeing 
the crossing cleared by the passing train, she drove on in her 
turn. By turning her head partly round to look over her left 
shoulder she could have seen the rear section of cars also 
approaching the crossing. She did not so look back. Was it 
contributory negligence in her- not to do so? "\Vas there any 
reason to apprehend the passing of another train,-or section of 
train,-at that moment, one having hut just passed? Would a 
reasonably prudent person under all the circumstances he rea
sonably expected to look back? The jury has answered these 
questions also in the negative. 

The question for us now is not whether in our opinion this 



Me.] YORK V. RAILROAD CO. 125 

conclusion reached by the jury is right. We may not ourselves 
think it right, but such an opinion alone would not authorize us 
to reject the jury's judgment. The question for us is, whether 
this conclusion, this judgment, could be arrived at by fair
minded men by any reasonable inference from the evidence, 
even though other and contrary inferences might seem to us 
more reasonable. To set aside the verdict of the jury is to say 
that the inference drawn by the jury is indisputably wrong,
that no such inference can be fairly drawn hy any fair-minded 
men,-that the contrary inference is not only the more reason
able inference but is the only reasonable inference. 

It seems to us that the very statement of the case, and the 
question, shows we ought not to assume so much. In Dela
ware, etc. R. R. Co. v. Conven;e, 139 U. S. 467, above quoted, 
the justices of the U. S. Supreme Court declared that in their 
opinion, the railroad company ,rns plainly negligent in making 
a flying-switch across a high way in the evening, and they 
declined to say that the traveler was negligent in• not looking 
back for the rear section. In Phillips, Adm,'x, v. Milwauli:ee, &c. 
R. R. Co. 77 Wis. 34H, the railroad crossed the street with 
its main track and some switch or side tracks. The plaintiff's 
intestate approaching the railroad saw a train of cars pass across 
the street to the west. He then started across the track and 
was killed by two cars which had been ~~kicked" back without 
warning from the train just passed. He evidently did not look 
along the track to the west at the moment of crossing. The 
justices of the court declined to say that the jury drew wrong 
inferences in returning a verdict for the plaintiff. F1·ench v. 
Taunton Branch R. R. Co. 116 Mass. 537, was very similar 
in its circumstances to the case now at bar. The railroad com
pany made a flying-switch across a highway as a traveler was 
approaching the crossing. The traveler (a woman), saw the 
locomotive and some of the cars pass over the crossing, and 
then started to cross in her turn, without looking up or down 
the track, although she could have seen some distance either 
way. She was struck upon the crossing by the rear section of 
the train and injured. The court would not say that it was 
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unreasonable for the jury to find the defendant guilty of negli
gence and the plaintiff free from contributory negligence. For 
further instances see: Bonnell v. Delaware, etc. R. R. Co. 
39 N .• J. L. 189; Randall v. Conn. River R.R. Cu. 132 Mass. 
269; Brown v. N. Y. C. R. R. Co. 32 N. Y. 603; Duame 
v. Chicago, &c. R. R. Co. 72 Wis. 523. 

It is true that a traveler upon a highway before crossing a 
railroad should look and listen for approaching trains. It is 
usually clear, indisputable negligence in the traveler not to do 
so, as has been repeatedly held by this court. Chase v.1Jf. C.R. 
R. Co. 78 Maine, 34G, and cases cited. If nothing indicates 
to the contrary, trains of some kind or at least locomotives are 
liable to pass at any moment, and the traveler should be con
tinually on his guard against them. 

But sometime there may be indications that nothing will pass 
along the railroad for some minutes at least. The gates (where 
there are gates) may be up, a standing assurance to the traveler 
that no cars or engines are coming. Hooper v. B. & M~ R. 
Co. 81 Maine, 2G0. The retiring of a flag-man from the cross
ing may inform the traveler that he may now cross safely. In 
view of the well known and necessary rule requiring consider
able space and time between successive trains, the passage of 
one train may be an indication that no other will pass the same 
way for some minutes. These and other acts upon the part of 
the railroad may throw the usually prudent traveler off his guard, 
and free him from the reproach of negligence in attempting to 
cross at such a time. 

The defendant's counsel strongly urges that the defense before 
the jury was unduly· prejudiced by a suggestion made by the 
presiding justice in the course of his charge. It was one theory 
of the defense that Miss York's horse was frightened by the 
whistle and first approach of the train, and became unmanage
able from the beginning, and before she could get him under 
control, threw her out. This theory was based on the testimony 
of witnesses as to l\tfo,s York's statements to that effect after the 
injury, as no one seems to have observed that the horse was 
unmanageable. The testimony by these witnesses was that f!he 
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said she heard the train and the whistle, and the horse hea~d the 
train, and started up and she could not control him. The plaint
iff's theory on this point was that the horse was not frightened 
until he encountered the rear section at the crossing. In sup
port of this theory, there was testimony that Miss York stopped 
the horse a little way from the crossing and only started him 
again# when she saw the first section go by. 

There was apparently a flat contradiction. If Miss York 
stopped the horse according to some witnesses, it ,vas exceed
ingly improbable that she made the precise statements testified 
to by other witnesses. An unskilled or unreflecting person 
might at first conclude there was perjury somewhere. But it 
was the duty of the court and jury to he cautious of inferring 
perjury from seeming contradictions. It was the duty of both 
to attribute such contradictions to mistakes and misunderstand
ings, rather than to dishonesty. In this case, upon this point, the 
presiding justice said: ii If she made the statements claimed by 
the defense, to what time do they refer? Do they refer to the 
time when she was driving down the hill, or do they refer to the 
time when she started, if she did ::;tart after stopping, and 
attempted to go ac1~oss the crossing? It may be possible that 
her horse became uncontrollable after she stopped, if she did 
stop, and when she attempted to cross the track near the 
detached portion of the train." 

This language was a suggestion of a possible explanation of a 
seeming contradiction, a suggestion of a possible harmony in 
the facts consistent with the integrity of all the witnesses. It 
was a suggestion that Miss York might have stopped her horse 
as testified by some witnesses, and yet have said to the other 
witnesses, that her horse was frightened. 

The defendant's counsel contends that this explanation, this 
possible harmony was not suggested by anything in the evidence, 
and would not have occurred to the jury had it not been sug
gested by the presiding justice. He further contends that, as 
the plaintiff's counsel did not allude to any such explanation 
nor make any such point, it was improper for the presiding 
justice of his own motion to make the point, and suggest the 
explanation. 
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We think the explanation, the possible harmony, would occur 
to a skilled, reflecting mind in analyzing and comparing the 
different parts of the evidence. From what other source than 
the evidence could it have come to the presiding justice? vVe 
also think the presiding justice in communicating the suggestion 
or thought to the jury was clearly within the limits of his 
official power and duty. A judge presiding in a court of j~stice 
occupies a far higher position and has vastly more hnportant 
duties than those of an umpire. He is not merely to see that a 
trial is conducted according to certain rules, and leave each 
contestant free to win what advantage he can from the slips and 
oversights of his opponent. He is sworn to ii administer right 
and justice." He should make the jury understand the plead
ings, positions and contentions of the litigants. He may state, 
analyze, compare and explain evidence. He may aid the jury 
by suggesting presumptions and explanations, by pointing out 
possible reconciliations of seeming contradictions, and possible 
solutions of seeming difficulties. He should do all such things 
as in his judgment will enable the jury to acquire a clear under
standing of the law and the evidence, and form a correct judg
ment. He is to see that no injustice is done. If a valid defense 
is disclosed by the evidence, und is admissible under the pleadings, 
and yet escapes the notice of the defendant's counsel, that 
defense should be stated to the jury by the presiding justice. 
If the plaintiff's counsel omits to comment upon or urge an 
answer to a defense, which answer is disclosed by the evidence 
and is available under the pleadings, the presiding justice may 
properly call attention to it. He should so conduct the trial 
that no truth is overlooked and no right is forgotten. 

To do all these things he must necessarily have a large dis
cretion. Such discretion must exist somewhere and the law 
lodges it with the presiding justice of the court. It is a part 
of his official power, for the proper exercise of which he is 
responsible to the people. 

Motion and exxeption overruled. 

PETERS, C. J., VIRGIN, LIBBEY, FosTER and WHITEHOUSE, 
JJ., concurred. 
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CHARLES s. PULLEN vs. LEWI8 .J. HILLMAN. 

Piscataquis. Opinion December IG, 1891. 
Insolvency. Discharge. Foreign Creditor. Jurisdiction. R. S., c. 70, § 44. 

A court of insolvency has no jurisdictional power to discharge an insolvent 
debtor, from a debt clue a resident or another State, who did not prove his 
claim in the insolvency proceedings, even though at the time of the con
traction of the debt, the creditor was a resident of this State, and the debt is 
payable here. 

ON REPORT. 

Assumpi:;it upon a promissory note given by the defendant 
at Monson, Piscataquis county, March 31, 1888, payable to the 
plaintiff, then a resident of the same town, at the Kineo National 
Bank of Dover, in said county. The writ is dated August 30, 
1890. The plaintiff removed April 15, 1889, from the State to 
New York where he has ever since been a citi~en of that State, 
residing at Cortland. 

After the plaintiff's removal from the State and on the ninth 
day of January, 1890, the defendant obtained a discharge in 
the court of insolvency, upon his petition filed in that court 
June 3, 1889. This discharge was pleaded in bar of the plaint
iff's action. It was admitted that the plaintiff did not prove his 
debt in the insolvent court nor appear in any of its proceedings. 

Henry Hudson, for plaintiff. 

J. F. Sprague, for defendant. 
Counsel cited: Scribner v. Fishm·, 2 Gray, 43; B1·iglzcun v. 

Henderson, 1 Cush. 430; Conve1·se v. Bradley, lb. 434; Stod
dard v. Harrington, 100 Mass. 88; Brown v. Bridge, 106 
Mass. 563. 

EMERY, J. The contract which is the subject of this action, 
was made within this State• between citizens of this State, and 
was to be performed within this State. Subsequently, the 
promisor, the defendant, after regular proceedings in the proper 
court of insolvency in this State, was granted by that court a 
discharge from all his debts under R. S., ch. 70, sec. 44. This 
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discharge was properly pleaded in bar of this action, and it is 
conceded that it would be an effectual bar, if the promisee, the 
plaintiff, who was a citizen of this State at the time of making 
the contract, had also heen a citizen of this State at the time of 
the proceedings in the court of insolvency. But the plaintiff 
after the making of the contract, and before the beginning· of 
the insolvency proceedings, had changed his residence from 
Maine to New York, and had become a citizen of the latter state 
and had not since been in Maine. He did not prove bis claim 
under this contract in the insolvency court, nor in any way 
appear therein. 

It is urged that, as the contract was made in Maine, to be 
performed in Maine, and both parties were citizens of Maine at 
the time, they must he held to have contracted with reference 
to the then existing insolvency law of Maine, which provided 
for this discharge from the contact. It is argued that the 
insolvent law should be read into the contract, and that therefore 
the contract must be held to stipulate for such a discharge as is 
here pleaded. 

vV e think, however, the question is not one of the interpretation 
of a contract or statute, hut is one of jurisdiction. Did the 
court of insolvency have the jurisdiction to discharge the 
defendant from this contract? 

After much discussion by courts and jurists, and after some 
conflict of opinion, it must now be considered fully and firmly 
established as a general proposition that a state cannot give its 
comts any jurisdictional power to discharge a citizen of such 
state from his obligation to a citizen of another state, when the 
latter has not in anyway submitted himself or bis claim to such 
court. This proposition is not modified by the circumstance 
that the contract was made and was to be performed in the 
State in which the debtor resides. The place of the citizenship 
of the parties, not the place of the making or performing the 
contract, defines the jurisdiction of the court. All this is now 
so well settled by authority, that it' is not advisable to occupy 
space in repeating or even epitomizing the reasoning by which 
the courts finally reached this conclusion. The citation of a 
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few cases out of many, should be sufficient. Felch v. Bugbee, 
48 Maine, 9; I-Iills v. Carlton, 74 Maine, 156; Phoenix Bank 
v. Bacheller, 151 Mass. 589; Baldwin v. Hale, 1 Wall. 223; 
Gilman v. Lockwood, 4 Wall. 409; Denny v. Bennett, 128 U. 
s. 489. 

Does the additional circumstance in this case, that the· 
plaintiff was a citizen of this State at the date of the contract, 
though not at the date of the insolvency proceedings, give the
court of insolvency jurisdiction over his claim under this con-
tract? To so hold, is to hold that one who was a citizen of this. 
State when he acquired here contractual rights, choses in action,. 
against another citizen of this State leaves them behind him in 
this State subject to be discharged by the courts of this State .. 
without notice to him after he has become a citizen of another· 
state. It is to hold that he, who was once a citizen of this 
State, cannot remove himself and his property from its juris
diction. It is to hold, that a citizen of another state coming· 
into this State and making contracts here, to be performed here, 
has greater immunities than a citizen of our own State. Neither· 
reason nor authority leads us to such a conclusion. 

A state may indeed grant its courts jurisdiction over lands 
and goods within its limits, though the owner may reside beyond 
those limits. Such objects are visible and tangible, and though 
the title to them may follow the owner, the thing, the substance, 
is within the State. They have a situs. They can be taxed 
where they are situated. In such cases the owner may be 
presumed to have left such property in the possession of a local 
tenant or agent. But even then, the specific property to be 
affected by the judgment of the court must be attached upon 
process, and such notice given as is feasible. 

Contractual rights, obligations, mere choses in action, how
ever, are not visible nor tangible, nor local. They have no 
situs. They do not exist as things, as substances, within any 
territorial limits. They follow the person of the creditor. 
They are his wherever he lives. Saunden; v. We.-;ton, 74 Maine, 
85. Even the taxing power of the State in which the debtor 
resides cannot reach them. Only the state of the creditor's 
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residence can deal with them, at least during the life time of 
the creditor. Osgood v. Ma,qufre, 61 N. Y. 524; Bond Tax 
cases, 15 ~,..all. 300; Tappan v. Bank, 19 Wall. 490. The only 
court, therefore, that can effectually discharge such a claim, is 
the court that has jurisdiction over the person of the creditor 
himself. But unless the creditor voluntarily submits to the 
jurisdiction of the court, by taking some part in the proceedings 
before it, jurisdiction can only be acquired by service of process 
upon him within the territorial limits of the state establishing 
the court. Beyond those limits, no process of any court has 
any force in acquiring jurisdiction of the person. This propo
sition is firmly settled by authority as well as by reason. 
Lovejoy v. Allen, 33 Maine, 414; Baldwin v. ·Hale, 1 Wall. 
223; Pennoyer v. Neff, 95 U. S. 714. 

Ability to serve process within the State is, therefore, the 
test of the court's power to acquire jurisdiction in any proceed
ing. If at the beginning of the insolvency proceedings, the 
process of the court of insolvency could have been served on 
the plaintiff within the State, the court could have acquired 
jurisdiction over him by such service. The situation at that 
time, not at the date of the contract, is the criterion. If the 
plaintiff was then a citizen of this State, he could have been 
served with process and subjected to the jurisdiction of the 
court, although he may never before have been within the State, 
and although the contract may have been made, and was to be 
performed in ariother state. So much will be conceded by the 
defendant. But it follows, that if the plaintiff was not then a 
citizen of this State, ( at the time of the insolvency proceedings,) 
no process could have reached him and he could not be sub
jected to the court's jurisdiction even though for all his life 
before, he may have resided within the State. 

The defendant's counsel strenuously urges that such a conclusion 
will work great hardship upon a debtor by enabling his home 
creditors to avoid his insolvency proceedings by removing from 
the State. If this be a hardship, the remedy is with congress in 
the enactment of a uniform bankrupt law for all the states. 
The court cannot usurp the power or jurisdiction it does not have. 
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Counsel also relies upon Stoddard v. Harrington, 100 Mass. 
88, and upon some dicta in later opinions of the United States 
Supreme Court. The dicta have little weight, as the precise 
question was evidently not in the mind of the justices writing 
the opinions. 

The length of this opinion shows our respect for the eminent 
court which pronounced the judgment in Stoddard v. Harring
ton, but we think that dechiion cannot he sustained, and that 
it must be overruled when the same question is again presented. 
to that court. On the other hand our conclusion is in harmony 
with that reached by the courts of New Hampshire and Vermont 
upon the same question. Norris v. Atkinson, 64 N. H. 87; 
Roberts v. Atherton, 60 Vt. 5 63. 

Defendant defaulted. 
PETERS, C. J., VrnmN, LIBBEY, FosTER and °'\\' ... HITEHOUSE, 

J J., concurred. 

LEONARD L. LUCE vs. ALBERT G. AMES. 

Franklin. Opinion December 17, 1891. 
Replevin. Building. Real Property. 

A land owner may maintain an action of replevin for a building of his which 
the defendant has begun to move from his land. 

There is in such case a severance of the building from the realty, so far as 
the defendant is concerned. 

ON REPORT. 

Replevin of a stable or wooden building which the defendant 
attempted to remove from the premises of the plaintiff. The 
defendant denied the taking and for a brief statement alleged, 
that at the time of the supposed taking the said stable was not the 
property of the plnintiffbut was then the property of the defendant ; 
that if not the property of the defendant then it was the property of 
Woodcock and Ames, whose agent the defendant then was and 
as whose agent he then acted, &c., and said property at the time 
of the supposed taking was real estate and not capable of being 
the subject of replevin. 

E. 0. Greenleaf, for plaintiff. 

H. L. Whitcomb, for defendant. 
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EMERY, J. The plaintiff became the owner by deed of a 
parcel of land upon which was a small wooden building. The 
defendant entered upon the land and began to remove the build
ing from the land, and had moved it nearly off the land, when 
the plaintiff rep levied it. The building at the time of the service 
of the replevin writ lay about one fourth on the plaintiff's land. 

The evidence clearly showed that the plaintiff was the owner 
of the building as well as of the land, and that the defendant 
made no claim to the land. The only defense now made is that 
the plaintiff cannot have redress by means of a writ of replevin. 
The argument is that the building was a part of the realty, and 
that the action of replevin is not available to redress an injury 
to real estate. 

It is clear, however, that after the defendant had begun mov
ing the building with the intent to remove it entirely from the 
land, he had severed it from the land and made it personal 
property so far as he ,vas concerned. If one cut and remove trees 
from the land of another, redress can he had for the removal of 
the trees as personal property, as well as for cutting them down 
as part of the real estate. ~~ood y v. Whitney, 34 Maine, 5 63 ; 
Whidden v. Seelye, 40 Maine, 247. The starting the building 
from its place with the intent to remove it wholly from the land, 
is as much a severance from the realty as is the cutting of trees. 
Harlan v. Harlan 15 Pa. St. 507 ( 53 Am. Dec. 612); Langdon 
v. Paul, 22 Vt. 205; Sanden; v. Reed, 12 N. H. 558. When-
ever trespass de bo,nis or trover will lie 
property, replevin can also be maintained. 
23 Maine, 196. 

Judgmentfor tlze plaintiff. 
at ten dollars. 

for the removal of 
Sawtelle v. Rollins, 

Dmnages assessed 

PETERS, C. J., vVALTON, VmGIN, FOSTER and HASKELL, 

JJ., concurred. 
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STATE vs. ALBERT MURRAY. 

Sagadahoc. Opinion December 17, 1891. 
Fish. Bay. Inlet. Indictm~nt. Eviclence. Stat. 1889, c. 306. 

Any portion of the sea which is bounded on three sides by the land and upon 
the fourth side by a line not more than three nautical miles in length which 
touches both opposite shores, is within the letter and spirit of c. 306 of Pub
lic Laws of 1889, prohibiting the taking of certain kinds of fish in bays, 
inlets, &c., where the distance from opposite shores of the same at any 
point, is not more than three nautical miles in width. 

An allegation in an indictment under that statute that the purse or drag seine 
was '' of more than one hundred meshes in depth," directly negatives the 
suggestion that it might be of less than one hundred meshes in depth. 

Evidence that a seine was large enough to take in six hundred or seven hun
clred barrels of fish at one haul, is sufficient proof that a seine was of more 
than one hundred meshes. 

ON EXCEPTIONS. 

This was indictment under c. 306, stat. of 1880, for illegal 
taking of menhaden. 

After verdict against the defendant he moved in arrest of 
judgment. The motion was overruled by the court and the 
defendant excepted thereto and to the instructions of the court 
to the jury, which are sufficiently stated in the opinion. 

Chas. D. Newell, County Attorney, for the State. 

Bake1·, Baker and Cornish, for defendant. 

E1\-IERY, J. By R. S., c. 40, § 17, as amended by c. 30G of 
public laws of 1889, the taking of certain kinds of fish- ''by 
the use of purse and drag seines is prohibited jn all small hays, 
inlets, harbors or rivers, where any entrance to the same, or 
the distance from opposite shores of the same, at any point, is 
not more than three nautical miles in width." The defendant 
was indicted for taking such fish with such seine, '' in a small 
bay extending inland between Isaiah's Head and Little Morse's 
Mountain, headlands on the main, in said town of Phippsburg, 
the entrance to which said small bay between said headlands 
being less than three nautical miles in width." He was convicted 
and has brought the case to the law court on exceptions. 
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One question of law he now presents is, whether the place de
scribed in the indictment is a~~ small hay," &c., within the mean
ing of the statute. At the place named, is a long reach of shore 
or bench which curves somewhat inland from Isaiah's Head and 
Little Morse's Mountain, so that a straight line drawn from the 
shore at the head to the shore at the mountain, would be about 
two nautical miles in length and would include a comparatively 
nar;·ow strip of water between itself and the curving shore. The 
beach or shore is generally in the shape of an arc of a large cir
cumference. The subtending chord of this arc is not more than 
three nautical miles in length, but is several times the length of 
the bisecting radius between chord and circumference. The 
defendant's act was within this segment of the circle. 

Is a body of water of this shape within the meaning of the 
statute? The defendant urges that such a body of water is not 
a ''bay, harbor, inlet or river,"-that this particular place is not 
called by either of those names but is locally known as '' Small 
Point Beach,"-that a ''bay, inlet, harbor or river," would 
extend further inland while this body of water is open to the 
sea and is a part of the sea. 

The statute is general. It applies to the entire coast line of 
the State. Its operation cannot be restricted in any locality by 
any local geographical names. Its effect upon the sea at Old 
Orchard is the same, whether the locality be called Old Orchard 
Beach, or Old Orchard Bay. The statute does not so much 
name, as describe the bodies of water to be affected, and that 
description is confined to one item. It says nothing about the 
length of the distance into the land, of the hay, inlet, harbor or 
river. The only criterioi1 is the width of the entrance, if there 
he an ·entrance, or if not, then the distance from opposite shores 
at any point. ·wherever the shore so bends inland that the line 
or chord three nautical miles long or less, will touch the 
opposite shores, there it meets the description in the statute. 
If the fisherman at any time is so near the land that a straight 
line not more than three nautical miles long, drawn outside of 
him, will touch opposite shores he is not in the open sea, but is 
within the waters described in the statute. 



Me.] JORDAN V, PULSIFER. 137 

Another question of law presented is, whether the indictment 
sufficiently negatives the exception in the same section of the 
statute of nets of not more than one hundred meshes in depth 
for mackerel or porgies ( those being the fish taken). The indict
ment alleges the taking the porgies '' with purse and drag seines 
of more than one hundred meshes in depth." This allegation 
clearly and directly excludes the excepted nets. 

The presiding justice, though requested by the defendant, 
declined to instruct the jury that there was no legal evidence in 
the case, to authorize the jury to find that the defendant's net 
wm; in fact, "more than one hundred meshes in depth." If this 
question can be raised by exceptions, it is readily answered by 
quoting the defendant's own testimony where he says, he set his 
seine and in his first haul got between six hundred and seven 
hundred barrels. A jury can properly infer that a seine of that 
capacity is of more than one hundred meshes in depth. 

The other exceptions were not urged. 
Exceptions overruled. 

PETERS, C.J., WALTON, VIRGIN, FosTER and HASKELL, JJ., 
concurred. 

,JAMES S. ,JORDAN vs. J. RoAK PULSIFER, and others. 

Androscoggin. Opinion December 17, 1891. 

Pleading. Waiver. Discharge fo Insolvency. R. S., c. 70, § 49. 
It is too late for a plaintiff to raise objections to the insufficiency in form of a 

plea in bar, after issue has been joined and evidence has been put in under 
the plea. 

0N MOTION AND EXCEPTIONS. 

The case appears in the opinion. 

George G. and G. E. Wing, and N. and J. A. Morrill, for 
plaintiff. 

Savage and Oakes, N. W. HmTis with them, for defendants. 

EMERY, J. This was an action on a promissory note against 
three defendants, a- principal and two sureties. The principal, 
in addition to the general issue, filed a brief statement of special 
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matter in defense, alleging that since the date of said note he 
had received a discharge in insolvency, also stating the name of 
the court, ,the date of his petition, the <late of the discharge, and 
that the discharge barred the plaintiff's claim, hut not ff Eetting 
forth a copy thereof" (R. S., c. 70, § 4H). 

The plaintiff did not demur to this plea, but went to trial 
upon it without objection at the time. During the trial the 
defendant put in evidence, without objection from the plaintiff, 
the original certificate of the discharge named in the plea. 

After the evidence was all in and the arguments to the jury 
had been made upon both sides, the plaintiff for the first time 
called the attention of the presiding justice to the omission from 
the plea of the copy of the certificate of discharge. There
upon the presiding justice of his own motion, without any 
request from the defendant, and against the objection of the 
plaintiff, directed the defendant's counsel to pin to his pleadings 
the original certificate of discharge, which he did. The presiding 
justice· then instructed the jury that the discharge was in the 
case and must he given full effect as n, bar to the action against 
the defendant. It was conceded, however, that the discharge, 
if properly pleaded and in evidence, would be such a har. 

The verdict being for the defendant, the plaintiff excepted to 
the above direction and ruling of the presiding justice. 

The plaintiff's counsel argues that the pinning of the certi
ficate of discharge to the paper upon which the plea was written 
did not amend or change the plea, that the language of the plea 
remained the same, that there was still no copy of the discharge 
set forth or referred to in the plea, as required by the statute, 
and in fine that the pinning the papers together was inoperative. 
The answer is, that if the act was inoperative it was harmless. 

There was, however, an existing plea of a discharge in insol
vency. It was defective in form only. It set forth enough to 
identify and describe the discharge relied upon, and to be offered 
in evidence. It notified the plaintiff of the special matter to he 
offered in defense. He did not demur to the plea. He made 
no objection to the admission in evidence of the original certifi
cate of the discharge named in the plea. He thereby waived 
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al1 objections to the plea, an<l the evidence under it. The dis
charge was, therefore, properly in evidence, under a plea of 
such discharge, and it sustained the plea. The presiding justice 
only permitted the defendant to have the benefit of the discharge 
he had pleaded and put in evidence without objection. This 
ruling we think was right. 

The plaintiff also moved to set aside the verdict in favor of the 
other defendants, the sureties, as being against evidence. We 
have carefully studied the evidence and the able and forcible 
brief of the plaintiff's counsel, hut it seems to us that there is 
evidence enough to support the verdict, even if we might our
selves have come to a different conclusion. The coincidences 
and circumstances relied upon by the plaintiff's counsel do not, 
we think, wholly heat down the positive evidence for the 
defendants. 

Motion and exceptions overruled. 
PETERS, C. J., "\VALTON, VIRGIN, FosTER and HASKELL, 

JJ., concurred. 

OSCAR REINSTEIN vs . ..FRANK J. w ATTS. 

Somerset. Opinion December 17, 1891. 
Contract. Bailment. Risk against fire. Consideration. 

The reception of merchandise by a bailee under an invoice distinctly stating 
that such merchandise is at the risk of the bailee against loss by fire or 
otherwise until returned, no other agreement appearing, conclusively 
implies a promise upon the part of the bailee to assume such risk. 

The bailment is a sufficient consideration for such promise. 

ON EXCEPTIONS. 

This was an action of assumpsit. Besides a count upon an 
account annexed there were also in the declaration two counts 
upon special promises and a count on a special contract of bail
ment to the defendant to receive, make up and return at his 
risk a certain quantity of coats to the plaintiff, which were 
destroyed by fire while in the defendant's possession under the 
contract. This special count is as follows :-

" Also, for that on the first day of May, A. D., 1890, at said 
Norridgewock, said defendant was desirous of contracting with 
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said plaintiff to make coats for plaintiff for a consideration to be 
paid by said plaintiff, and as an inducement to the plaintiff to 
enter into such contract, and for that purpose to intrust to said 
defendant large quantities of plaintiff's coats from time to time, 
promised said plaintiff that he would keep all coats of the plaint
iff so int rusted to him, insured for the plaintiff's benefit, so that 
if the same were lost or damaged hy fire, the plaintiff would 
thereby recover compensation therefor. And the plaintiff, 
relying on said promise of the defendant and by reason thereof, 
entered into said contract and intrusted to said defendant as 
aforesaid his coats from time to time, and did not insure them 
because of his reliance on said promise, hut the defendant, wholly 
disregarding his said promise, did not keep said coats of said 
plaintiff so intrusted to him, insured. And on the 17th day of 
September, A. D., 1890, at said Norridgewock, a large amount 
of the plaintiff's coats in the defendant's manufactory then and 
there being, to wit., two hundred and twenty-nine coats of the 
value of sixteen hundred and nineteen dollars and seventy-two 
cents, were burned up and destroyed, and by reason of said. 
defendant's failure to keep his said promise were wholly lost to 
the plaintiff." 

After the evidence was closed the presiding justice directed a 
verdict for the plaintiff in the sum of thirteen hundred and fifty
eight dollars and thirty-seven cents, which sum was agreed upon 
by the parties as the value of the goods, provided any verdict 
was to be rendered for the plaintiff upon the evidence in the case. 

The defendant offered to prove that Mr. Nye, one of his wit
nesses, commenced to work for him May 6, 1889, and was in his 
employ up to August 25, 1889, and that during said time said 
Nye did not go to Boston for him, nor did he take any goods 
from plaintiff for him to manufacture for plaintiff, which testi
mony was excluded. 

The defendant excepted to these directions and rulings. 
The invoice under which the goods were shipped by plaintiff 

to the defendant is of the following form : 
"NOTICE. 

""We hereby give notice that we shall, in all cases, require our work both 
sewing and pressing, neatly and thoroughly done. Seams must be firmly 
and closely sewed, stitching neatly done, button-holes well worked, and but-
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tons properly sewed on and wound, and firmly stayed and tacked through; and 
in other cases where stays are required, or seams covered, they must be done 
in a workmanlike manner; and where cords or bindings are used, great care 
must be taken in putting them on with neatness; and the whole garment, 
when finished, must show an air of neatness and good workmanship, as well 
as strength and durability. 

''When work is received by us it will undergo a rigid examination, and in all 
cases where it does not come up to the standard of work above described, it 
will be rejected, and charged to the maker, or repaired at his expense, as may 
be for our interest. 

"The maker to pay all expenses'for freight and other charges, and the goods 
to be at his risk against loss by fire or otherwise, until returned to us. 

"All errors to be reported immediately on receipt of goods. 
"All the wadding sent must be put into the garments, or they will be re

wadded at your expense. 
"Tickets must be strongly sewed on, and care used to put them on sizes to 

which they belong. 
''All work to be paid for Saturday must be returned by Friday. 
Boston,-- 188- Memorandum from O. Reinstein. To-- Lot---

N o. of Garment-- Description-- Price--" 

Geotge C. Win_g and Edward Lowe, for plaintiff. 

11ferrill and Coffin, C. A. HmTin,qton with them, for defendant. 

EMERY, J. The undisputed facts are these: The plaintiff 
was a wholesale clothing dealer in Boston. It was a part of his 
business to cut and trim garments and send them out to differ
ent shops to be made up and returned to him. The defendant 
had a shop in Norridgewock where he carried on the business 
of taking in such garments, making them up and returning them 
to the clothing dealers. At one time the defendant, either in 
person or through an agent, applied to the plaintiff for garments 
to he sent him to make up and return as above described. The 
prices for making were agreed to, and from time to time there
after several lots of such garments were sent by the plaintiff to 
the defendant to he thus made up and returned. As each lot 
was started from Bmiton for Norridgewock an invoice thereof 
was sent by mail by the plaintiff and was received by the 
defendant before the arrival of the garments at Norridgewock. 
On the top of each invoice was the printed word "NOTICE" in 
large letters and under this word, among other items, was the 
following printed item : 

''The maker to pay all expenses for freight and othercharges, 
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and the goods to be at his risk against loss by fire or otherwise, 
until returned to us." 

The defendant received the garments into his shop and pro
ceeded to make them up. ,vhile engaged in this work and 
before he had returned all the garments a fire destroyed his shop 
and also the last two lots of garments sent by the plaintiff. 

There was no evidence contradictory of the above and the 
defendant did not deny having received the invoices and read the 
notice on them as above stated. 

The plaintiff brought- an action of assumpsit to recover the 
value of the garments he had intrusted to the defendant and 
which the defendant had not sent hack to him. His declaration, 
among several counts, contained one on a special contract of 
bailment to the defendant to receive, make up, and return at his 
own risk. The plea was the general issue. Upon these plead
ings and the above undisputed evidence, the presiding justice 
directed a verdict for the plaintiff, and the defendant excepted. 

We think the defendant's acceptance of the garments to make 
up and return, under the distinet notice in the previous or 
contemporaneous invoice, that they were "to he at his risk 
against loss by fire or otherwise until returned," constituted an 
acceptance by him of those terms of the bailment to him, no 
agreement to the contrary being shown. Such notice and 
acceptance of the bailment under it, are clear and undisputed 
evidence of the contract declared on, of a contract by the defend
ant to assume the risk of loss by fire and to he accountable in all 
events for the return of the garments. Jiarmon v. Salm.on 
Falls Mfq. Co. 35 Maine, 447; Make1· v. J.lfaker, 74 Maine, 
104; Grace v. Adam.~, 100 Mass. 505; I1frkland v. Dinsmore, 
62 N. Y. 71; Fonseca v. Steam.ship Co. 153 Mass. 553. 

The intru-iting the garments by the plaintiff to the defendant 
to be made up for a given price, constituted a consideration on 
the plaintiff's part for the contract on the defendant's part to 
re-deliver at all hazards. The parties to a bailment locatio 
ope1·is faciendi may lawfully make such a stipulation a part of 
the contract. Story on Bailments, 426 a. The bailor may 
decline to make the bailment unless the bailee will so stipulate, 
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and if the bailee does so stipulate in order to secure the bail
ment to him and does thereby obtain it, such bailment is a valid 
consideration for the stipulation. 

There was at the trial some conflict of evidence as to whether 
the plaintiff also verbally notified the defendent before any gar
ments were sent, that they would be at the defendant's risk, if 
sent. The defendant only contended, however, that nothing at 
all ,vas said about such risk or insurance prior to the receipt of _ 
the invoices. In our view of the case, it is immaterial whether 
such prior verbal notice was given or not and the exclusion of 
evidence on that question was not prejudicial to the defendant. 
The written notice was undisputed. 

Exceptions overrnled. 
PETERS, C. J., WALTON, VmGIN, FOSTER and HASKELL, JJ., 

concurred. 

STEPHEN H. DYER vs. FRED S. WALLS, and another, Executors. 

Knox. Opinion December 17, 1892. 
Limitations. Executors and Adrninistratm·s. Agent or Attorney. R. S., c. 64, 

§ § 9, 12, 38, 40, 41; c. 87, § § 12, 18. 

When joint executors, one of whom resides out of the State, when appointed, 
give a joint notice only of their appointment, and omit to insert therein the 
name and address of the agent or attorney in the State of the latter, they 
cannot avail themselves of the special statute of limitations in an action 
against the estate of their testator. 

FACTS AGREED. 

To an action of assumpsit against the defendants, as executors 
of Moses vVehster, late of Vinalhaven, deceased, they pleaded 
the general issue and the statute of limitations. It was admitted 
that at the time of the testator's death, the plaintiff was and ever 
since has been a resident of Vinalhaven; that during the same 
period the defendant, Walls, 

0

has resided there; and the other 
defend:mt, Webster, has resided at Hudson, New Hampshire. 
No notice was given of the appointment of any agent or attorney 
of defendant Webster in this State. 

0. E. and A. S. Littlefield, for plaintiff. 

W. H. Fogler, for defendants. 
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Action barred: R. S., c. 87, § 12; Pettengill v. Patterson, 
39 Maine, 498; Tlnt1·ston v. Lowder, 40 Id. 498; Gould v. 
Wlzitmore, 79 Id. 383. Defendants gave all the notice required 
by the order of probate court. Notice may be proved by oral 
or any competent evidence. Statute requiring appointment of 
an agent or attorney of non-resident executor has no reference 
to the statute of limitations. From 1872 until 1883, a creditor 
could maintain no action against an executor or administrator 
unless he first presented his claim in writing and demanded 
payment. In order that a creditor might not be precluded from 
seasonably presenting his demand, this statute was enacted. 
By the act of 1883, now incorporated in the R. S., c. 87, § 12, no 
presentation and demand is required. Gould v. Wlz itnwre, supra. 

The appointment of an agent or attorney by an absent execu
tor is still required, and it is a proper provision of statute, con
venient for those who desire to present claims and serve notices, 
but a failure to appoint does not prevent the enforcement of 
his claim by a creditor, and does not avoid the statute of limita
tions. A suit can be commenced against an absent executor as 
readily as though he were within the state. tt When an executor 
or administrator, residing out of the state, has no agent or 
attorney in the state, demand or service may be made on one 
of his suretie8, with the same effect as if made on him." R. 
s., c. 87, § 12. 

Defendants are joint executors. "Talls has been all the time, 
since their appointment, a resident of Vinalhaven. Two or 
more executors are regarded in law as one person. I-Iartell v. 
Bogert, 1 Paige, 52; Ames v. Armsfrong, 106 Mass. 18; 1 
Redf. Wills, 222; 1 Will. Ex. 24G. Being so, if one ·of the 
executors live in the State, it would he a useless ceremony for 
an absent executor to appoint an agent or attorney in the State. 

VIRGIN, J. Assumpsit on an account annexed against the 
goods and estate of Moses Webster, late of Vinalhaven, deceased, 
testate, in the hands of the defendants, his executors. 

The defendants interpose the special limitation bar of two 
years and six months provided for the benefit of estates of 
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deceased persons and their personal representatives, by R. S., 
c. 87, § 12. 

The defendants were duly appointed and qualified on Febru
ary 15, 1887. This action was commenced on February 18, 
1890, more than three years after their appointment and quali
fication; and hence it is absolutely barred, unless the facts of 
the case bring it within some exception. Littlefield v. Eaton, 
74 Maine, 516; Lance.tJ v. White, 68 Maine, 28, 30; Gould 
v. Whitmore, 7il Maine~ 383. 

The plaintiff attacks the notice of the defendants' appointI~ent 
and contends that the case comes within the _express provision 
of R. S., c. 87, § 18, viz.: 11 vVhen an executor or administrator 
does not give legal notice of his appointment, he cannot avail 
himself of the ]imitations contained in this chapter." 

The case shows that the defendants, 11 within three months after 
giving bond for the discharge of their trust, caused notices of 
their appointment to be posted in two public places, specified by 
the judge of probate, in the town where the testator ]ast dwelt," 
as required by R. S., c. ti4, § 38. While this fact was not 
proved by the affi.da,vit of the executors filed within one year 
after giving bond as provided in R. S., c. 64, § 40, for that was 
not filed until September, 1890, but in the absence of any statu
tory provision to the contrary, it seems that the fact may be 
shown aliunde. Henry v. Estey, 13 Gray, 336; E8tes v. 
Wilkes, 16 Gray, 363. 

Was the notice posted a 11 legal notice" within the meaning of 
R. S., c. 87, § 18, above quoted? If both of the executors 
resided in this State jts legality could not he questioned. But 
one of them, at the time of giving notice of his appointment 
and qualification, and ever since has resided in New Hampshire. 
And the statute describing the notice to he given peremptorily 
provides that, "executors or administrators residing out of the 
state at the time of giving notice of their appointment, shall 
appoint an agent or attorney in the state, and insert his name 
and address in such notice." R. S., c. 64, § 41, repeated in R. 
S., c. 8 7, § 12. The notice posted by the defendants did not 
contain the name of any agent or attorney whatever of the 

VOL. LXXXIV. 11 
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executor who has alway8 resided out of the State. If he were 
the only executor, the illegality of the notice would not be 
questioned. And we are of opinion that it is none the less 
invalid because there are two executors, one of which only 
resides out of the State. For the only notice given was joint, 
signed by each executor, and did not contain what the statute 
expressly requires to make it legal. 

To be sure, the statute also provides that, ~~when an executor, 
residing out of the State, has no agent or attorney in the state, 
demand or service may he made on one of his sureties, with the 
same effect as if made on him" (R. S., c. 87, § 12), and it 
may be said that the plaintiff's rights may thus be preserved. 
But while such a construction might meet the particular case 
since this non-resident executor has given a bond, and presum
ably with sufficient sureties, still all executors are not required 
to give bond. R. S., c. 64, § § 9 and 11. And in such cases 
the rights of creditors of the estate would be prejudiced; and 
the construction must he general and in harmony with all its 
provisions on the subject. 

,vhile generally co-executors, unless the will under which 
they act directs otherwise, are to he treated in law as one and 
the same individual, their authority being joint and entire when 
acting within the scope of their powers ( Shaw v. Ben·y, 35 
Maine, 279; Gilman v. Healy, ,55 Maine, 120); nevertheless 
the creditor has a right of action against all who have qualified 
or at least a majority of them. R. S., c. 64, § 12. ·whether 
the defendants by heedlessly omitting such action on their part 
as will lose them and the estates under their charge the benefit 
of the special bar to this action, and thereby render them liable 
for waste, we need not nm,y inquire. It is sufficient to remark 
that it behooves all such personal representatives of estates to 
see that their notices are made in accordance with statutory 
provisions enacted for their benefit and of the estates to be 
administered by them. 

Case to stand for trial. 
PETERS, C. J., WALTON, EMERY, FOSTER and HASKELL, 

JJ., concurred. 
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ANNIE V. KELLER vs. INHABITANTS of WINSLOW. 

Kennebec. Opinion December 19, 1891. 
Way. Defect. Notice. R. S., c. 18, § 80. 

By R. S., c. 18, § 80, a person injured by a defect in the highway, is required 
before bringing suit therefor to give written notice, "setting forth his claim, 
for damages." 

Where the wife is injured and her husband gives written notice thereof, and! 
that he claims damages, saying nothing of the wife's claim for damages,. 
Held: That an action by the wife cannot be maintained. 

ON REPORT. 

The case, which came up from the Superior Court for Kenne-
bee County, is stated in the opinion. 

W. T. Haines, for plaintiff. 

Webb, Johnson and Webb, for defendants. 

EMERY, J. This is an action by Annie V. Keller, onR. S., ch ... 
18, § 80, to recover damages for personal injuries which she· 
alleges she received through a defect in a road in the defendant 
town. She did not personally, within fourteen days after the· 
reception of the injury, give to the municipal officers notice in 
writing '' setting forth her claim for damages," but within that 
time her husband, Hollis Keller, with her consent and even by 
her authority, undertook to give the written notice required 
by the statute. 

The husband gave two notices in writing. each purporting to 
be given by him and to he signed by him. The notices stated 
that the wife was injured, and where and how she was injured. 
In the first notice the only claim for. damages set forth was in 
these words, ''I [the husband] claim damages of the town of 
Winslow." In the second notice the only claim for damages 
set forth was in these words, "for which injury and damage, 
[to the person and clothing of the wife] I [the husband] claim 
damages of the town of Winslow." 

It is clear from the reading the notices, that the only claim made 
for damages, the only claim set forth, is the claim of the husband. 
Neither of the notices states that the wife makes any claim for 
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damages. The statute requires that the claim of the plaintiff in 
the action for damages should be set forth in the notice prelim
inary to the action. In these notices we have notice that the 
,husband claims damages, but none that the wife, the plaintiff, 
,claims damages. 

The plaintiff's counsel vigorously attacks the reasoning and 
,conclusion in the opinion in Hubbard v. Fayette, 70 Maine, 
121; but they still seem to us sound and decisive. The statute 
is clear and imperative, and should not be modified by con
~truction. Wagne1· v. Camden, 73 Maine, 485. 

Judgment /01· the defendants. 
PETERS, C. J., WALTON, VIRGIN, FosTER and HASKELL, JJ., 

concurred. 

CHARLES E. GARCELON, and another, 
vs. 

GEORGE H. TIBBETTS, Appellant. 

Androscoggin. Opinion December 22, 1891. 
Broker. Commissions. Contract. Deed. R. S., c. 73, § 14. 

To entitle a broker to commissions, where he is employed to sell real estate, 
he must produce a purchaser ready and willing to enter into a contract on 
the employer's terms. 

This implies and involves the agreement of buyer and seller, the meeting of 
their minds, produced by the agency of the broker. 

The defendant was the owner of a parcel of real estate which he authorized 
the plaintiff' to sell for a certain sum. Nothing was said relative to the kind 
of deed to be given. The broker found a purchaser who refused to com
plete the transfer unless the defendant would give him a warranty deed, 
notwithstanding the defendant had a good title to the property. The 
defendant would not give a warranty deed, but offered to give a quitclaim 
deed, in usual form with special covenants and so the sale was not exe
cuted. Held: That the broker was not entitled to his commissions. 

ON EXCEPTIONS. 

The court ruled as matter of law that the plaintiff upon the 
facts, as stated in the opinion, was entitled to recover, and the 
defendant excepted. 

Tascus Atwood, for plaintiffs. 
When one employs another to act for him, the employee has 

a right to assume ( in the absence of restrictions to the contrary) 
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that the business is to be executed in the way and manner such 
business is usually and ordinarily conducted. The defendant 
took this method at the last moment to avoid the sale, 'or, had 
he been so particular to ,execute nothing but a quitclaim deed it 
would have been in his mind so prominently that he would have 
named it to his agents. 

There are many decisions to the effect that when a sale fails 
of consummation solely through the seller's fault the broker ,vho 
has '' worked up" the negotiations is entitled to his fee. Story 
on Agency, § 329. 

It does not appear that the purchaser knew at the interview 
that the defendant's title was good,-a man is justified in 
demanding a warranty deed,-it enables one if he has occasion 
to bring a writ of entry to make out a prima facie case by its 
production, something he cannot do by producing a quitclaim 
deed. Rand v. Skillin, 63 Maine, 103. 

In Hoback v. I1ilgore ( a Virginia case), 21 American Rep. 
317 (26 Gratt. 442), the court says, "The court is further of 
opinion that a vendor of real estate in his cnvn right is bound to 
convey the same with general warranty unless it be otherwise 
agreed between the parties." 

The ruling was reasonable. It is a just ruling. It is con
sonant with law and should be sustained. 

Newell and Judkins, for defendant. 

FosTER, J. Assumpsit, in which the plaintiffs as real estate 
brokers claim to recover a certain sum as commissions for ser
vices in negotiating the sale of a parcel of real estate belonging 
to the defendant. 

\Vhether they are en_titled to recover at all is the only ques
tion presented by the exceptions. 

The defendant was the owner of a parcel of real estate which 
he authorized the plaintiffs to sell so as to net him two thousand 
seven hundred dollars. The plaintiffs obtained a purchaser at 
the price of two thousand seven hundred and twenty-five do1-
lars. Nothing was said between the plaintiffs and defendant 
relative to the kind of deed which the defendant was to give th8! 
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purchaser. The purchaser met the defendant at the plaintiffs' 
office to pay the money and receive the transfer. The plaintiffs 
had made a warranty deed of the property to the purchaser to be 
executed by the defendant, which the defendant refused to 
execute, hut he did offer to execute and deliver to the purchaser 
a quitclaim deed in usual form with covenant against any claim 
or title under him. The purchaser refused to complete the 
transfer unle~s the defendant would give him a warranty deed 
of the property, notwithstanding the defendant had good title to 
the property in question, and the sale was not executed. 

Upon this state of facts wc think the plaintiffs are not entitled 
to recover. 

The efforts of the plaintiffs to complete the sale failed, not 
through any fault of the defendant, hut by reason of the pur
chaser and the defendant not being able to agree in reference to 
the form of conveyance. The purchaser demanded more than 
the law exacts where there is no agreement, and no form of con
veyance is agreed upon. The title was in the defendant. A 
deed of release or quitclaim of the usual form would have 
conveyed the defendant's title and estate as effectually as a deed 
of warranty, R. S., c. 73, § 14. An agreement or covenant to 
convey a good title does not necessarily entitle the covenantee 
to a warranty deed. I1yle v. Kavanagh, 103 Mass. 3.56, 359. 
In this case the contract called for a good title, but was silent 
as to the kind of deed, and the court held that if the contract 
was that the plaintiff should give the defendant a good title, 
'' there being no agreement as to the form of the deed then the 
delivery to the defendant of the deed of quitclaim was a com
pliance with the contract on the part of the plaintiff." Gazley 
v. Price, 16 Johns. 267; I1etchurn v. Evertson, 13 Johns. 359; 
Potter v. Tuttle, 22 Conn. 512. 

In the case last cited the court say : ''No form of conveyance 
was agreed upon, and therefore, any deed by force of which a 
<Clear title in fee would be vested in the plaintiff, would be a 
.compliance with the agreement, whether a quitclaim or deed 
with 'covenants." 

There is a well defined distinction between the title to real 
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property, and the deed by which that title is transferred. The 
title is the principal thing ,-the deed is but the muniment or 
evidence of the title. 

No form of conveyance having been agreed upon, and the 
defendant, admittedly having a good title to the real estate in 
question, was in no fault in not completing the sale on his part, 
when he offered his quitclaim deed with covenants. The pur
chaser, however, was not satisfied with a deed that would 
effectually vest in him a good title to the property. He 
demanded more than a title. He exacted covenants which the 
defendant was not willing to give. There was therefore no 
contract, no agreement for a sale. Consequently no commissions 
for sale of the property are due from the defendant to these 
plaintiffs. 

In Wyli'e v. 1lfarine Nati·onal Bank, 61 N. Y. 416, it was 
held that to entitle the broker to commissions, he must produce 
a purchaser ready and willing to enter into a contract on the 
employer's terms. This implies and involves the agreement of 
buyer and seller, the meeting of their minds, produced by the 
agency of the broker. 

In Bama'rd v. Monnot, 16 How. Pr. (N. Y.) 440, it was 
said that the duty of the broker consisted in bringing the minds 
of the vendor and vendee to an agreement. 

The Supreme Court of the United States in .1Wc Gavock v. 
Woodlief, 20 How. 221, say that" the broker must complete the 
sale ; that is, he must find a purchaser in a situation and ready 
and willing to complete the purchase on the terms agreed on, 
before he is entitled to his commissions. Then he will be 
entitled to them, though the vendor refuse to go on and perfect 
the sale." "But in all the cases, under all and varying forms of 
expression," say the court in Sibbald v. The Bethlehem Iron 
Co. 83 N. Y. 378, 382, ''the fundamental and correct doctrine 
is, that the duty assumed by the broker is to bring the minds of 
the buyer and seller to an agreement for a sale, and the price 
and terms on which it is to be made, and until that is done his 
right to commissions does not accrue." 

It is now the well settled doctrine, that in the absence of any 
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usage, or contract express or jmplied, or conduct of the seller 
preventing a completion of the bargain by the broker, an action 
by the broker for his commissions will not lie until it is shown 
that be bas effected or procured a sale of the property. It is 
not enough that the broker has devoted his time, labor or money 
to the interests of his employer. Unsuccessful efforts, however 
meritorious, afford no ground of action. Where his acts effect 
no agreement or contract between his employer and the pur
chaser, the loss must he his own. He loses his labor and effort 
which he staked upon success. If no contract, then no reward. 
His commissions are based upon the contract of sale. Viaux v. 
Old South Society, 133 :Mass. 1, 10; Loud v. Hall, 106 Mass. 
404, 407; Tombs v. Alexander, 101 Mass. 255; I1ock v. 
Ernme1'ling, 22 How. (U. S.) 69; Glentworth v. Luther, 21 
Barb. 147; Drm·y v. Newnian, 99 Mass. 256; Sibbald v. The 
Bethlehem Iron Go. supra; Gook v. Welch, 9 Allen, 350; 
Veazi'e v. Pm·ker, 7 2 Maine, 443 ; Rockwell v. Newton, 44 
Conn. 337. 

Of course there may be contracts between the broker and his 
employer, by the terms of which the broker may become entitled 
to his commissions even though a bargain or sale may not be 
effected. In such cases the terms of the contract must govern, 
as in Chapin v. Bridges, llG Mass. 105, and Rice v. Mayo, 
107 Mass. 550. But in the present case there was no contract 
other than for a sale of the property. The sale was not effected 
between the parties owing to a misunderstanding or disagree
ment in reference to the form of conveyance. It was not an 
act of caprjciousness on the part of the defendant such as to 
render him liable to the brokers for their commissions, as in 
Kock v. Emrnerli'ng, 22 How. (U. S.) 69, 73. 

E;-cceptions sustai'ned. 

PETERS, C. ,J., v\.,.. ALTON, Vrn.GIN, EMERY, and HASKELL, JJ., 
concurred. 
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.. VVILLIAi\I S. ,JONES, and another, vs. LEWIS A. COBB. 

Androscoggin. Opinion December 22, 1891. 
Trover. Title. 1lfortgage. Possession. Damages. 

Title to personal property is not changed by its conversion and by the bring
ing of an action of trover therefor by the owner. 

In trover by the owner for conversion of personal property only nominal dam
ages are recoverable, if the same property has been attached by a creditor 
of the owner. 

0N MOTION AND EXCEPTIONS. 

In this action of trover, the plaintiffs recovered a verdict for 
the full value of ninety-one cases of wooden toothpicks and the 
defendant filed a general notion for a new trial, and also excepted 
to the admission of evidence offered by the plaintiffs on the 
question of their value. 

It appeared at the trial that, after this action had been brought, 
the same property had been subsequently attached in a suit 
against the plaintiffs. 

The case is stated in the opinion. 

G. 0. and O. B. Wing, for plaintiffs. 

Savage and Oakes, for defendant. 

VIRGIN, J. Trover for the alleged conversion of ninety-one 
cases of toothpicks. The defendant now seeks to have the ver
dict against him set aside. 

The plaintiffs' title is founded upon a mortgage given to 
secure a note payable in one year from February 1, 1889, the 
mortgagors ~~to continue in possession of the chattels until 
breach of the condition." 

This action was commenced on November 2, 1889, three months 
before the expiration of the term of credit, during which the 
mortgagors were to retain possession. 

It is elementary that to maintain trover the plaintiff, though 
the general owner, must have the right of possession at the time 
of conversion. 2 Greenl. Ev.§ 636. And, while a mortgage of 
chattels vests the title conditionally in the mortgagee, and 
generally the right of possession follows the title; and in the 
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absence of any stipulation to the contrary, the right of pos
session is presumed to be in the mortgagee ( Hohne.-: v. Sp1·owl, 
31 Maine, 73), and he may maintain that right by trover or 
replevin, even before the expiration of the term of credit given 
to the mortgagor ( Tibbetts v. Towle, 12 Maine, 341; Pickm·d 
v. Low, 15 Maine, 48; Fe1·guson v. Thoma.-:, 26 Maine, 499; 
Bunker v. McI{frmey, 63 Maine, 529); still, the mortgagee 
may by a valid binding agreement, deprive himself of that right 
and hence the power to bring an action of trover therefor, for a 
specific time. And thnt agreement may he contained in the 
mortgage like the one at bar (Ingmlwrn v . . 1Jfadin, 1.5 Maine, 
373), or by parol made at the same time. Pierce v. Stevens, 
30 Maine, 184. 

The plaintiffs contend that they had the right of possession 
on November 2, 1889, when they commenced their action, 
notwithstanding the time stipulated in the mortgage had not 
expired, by reason of a formal release from the mortgagors, 
dated July 17, 1889. But the release was objected to and 
excluded until its execution was proved and there was no 
evidence of its execution. 

It is also urged that the agent of the plaintiffs (mortgagees), 
by their direction, took possession of the property in June, 
prior to the date of the release, by taking the key to the room 
in which the property was stored. But there is no evidence 
that the mortgagors gave their consent, the mortgagees alone 
could not modify the stipulation in the mortgage. vY e do not 
mean, however, to decide that the mortgagee would be without 
remedy. 

Again, the jury found as damages the whole value of the tooth
picks. We are of opinion that this was contrary to law. For 
assuming that there was a technical conversion by the defendant 
( which we do not decide) the mere conversion of the property 
did not vest the title in the defendant. For when property has 
been converted and the owner, instead of replevying it, sues 
in trover for its value, the title does not vest in the converter, 
until at least judgment is recovered ( Cm·lisle v. Burley, 3 
Maine, 251; White v. Philbrick, 5 Maine, 147), and the over-
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whelming weight of authority overrules these early cases and 
declares that nothing short of a satisfaction of the judgment 
transfers the title. ..Z~fur1·y v. Lovejoy, 2 Cliff. 191, and numer
ous cases there cited. 2 Kent's Com. 388-9 and notes, 
Freem. Judgm. § 237 and notes. And the evidence shows that, 
before this writ was served on the defendant, the toothpicks 
were attached on the suit of Wood and others against these 
plaintiffs, which action is still pending. Hence, as the tooth
picks, before the title left the plaintiffs, were taken from the 
defendant on a writ against the plaintiffs, they will ultimately 
have the benefit of them ; and as the action is trover and not 
trespass and no damages can be recovered for injury to the 
possession, the verdict should have been for nominal damages 
only. Pierce v. Benjamhi, 14 Pick. 356, 361 and cases. 

Moti'on sustained. Verdict set aside. 
New trial granted. 

PETERS, C. J., WALTON, EMERY, FOSTER and HASKELL, JJ., 
concurred. 

GEORGE H. M. BARRETT V8. ROCKPORT lcE COMPANY. 

Knox. Opinion December 22, 1891. 
Waters. Great Ponds. Ice. Title. 

The lessee of a portion of the shores of a great pond, who without scraping 
the snow from the ice thereon, erects stakes with his name thereon around 
nearly one half the pond, does not thereby acquire such a right to the ice 
thus inclosed as will enable him to maintain trover against an Ice Company 
which, previous to the formation of the ice, removed the lily-pads, scraped 
off the previous snows, bored holes in the ice to let off the surface water and 
proceeded to harvest the ice against the written protestation of the plaintiff. 

ON REPORT. 

This was an action of trespass for depriving the plaintiff of an 
ice field on Lily Bay in Rockport and which, having been staked 
out by him, he clahned to have legally acquired. 

The facts appear in the opinion. 

W. H. Fogler, for plaintiff. 

C. E. and A. S. Littlefield, for defendant. 
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VIRGIN, J. This is an action for cutting and carrying away 
more or less of fineen acres of ice from Lily Pond. The case 
comes up on report with the stipulation that, if the action is 
maintainable it is to stand for trial, otherwise a nonsuit to be 
entered. 

The owner of the bed of a mill pond raised by a dam across 
an unnavigable stream, has as an incident to such ownership the 
right to cut the ice therefrom whenever the exercise of such 
right does not appreciably diminish the head of water to the 
detriment of the mill owner. Stevens v. H:elley, 78 Maine, 
445; Paine v. Woods, 108 Mass. IGO, 173; Higgins v. Kus
tener, 41 Mich. 318. 

But the law governing ponds of more than ten acres in extent, 
denominated ~~ great ponds" by the colonial ordinance of 
1641- 7, is different. Of such no individual owns the subjacent 
soil. That and the ponds themselves are held by the state for 
the public. The right to take fish or ice therefrom is common 
and free to all, unless abridged by the legislature. Barrows 
v. McDermott, 73 Maine, 441; Roxbm·y v. Stoddm·d, 7 Allen, 
158. Neither the· shore proprietor, nor any corporation with 
simple charter authority to cut ice thereon, has any greater or 
different right in respect to that, than every other inhabitant 
who can gain legal access to the pond. Bra stow v. Rockp01·t 
Ice Go. 77 Maine, 100; Hittinger v. Eames, 121 Mass. 539; 
Gage v. Steinkrauss, 131 Mass. 222; Rowell v. Doyle, Id. 474. 

As the state holds such ponds and their contents and products 
for the pe.ople, the legislature may regulate the essential acts of 
possession which shall constitute a legal appropriation of a given 
quantity of the ice. Barrows v. 11fc.Derrnott, 1wpm. Although 
the ice business has developed so enormously within the last 
eight or ten years, the legislature has not yet taken the subject 
in hand, and hence all rights pertaining thereto necessarily 
rest upon judicial interpretation. Woodman v. Pitman, 79 
Maine, 456, 460. 

Neither have the courts fully settled the definitive rules which 
shall govern the rights of the public, though they have with 
more or less harmony laid down a few general rules pertaining 
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thereto. Thus this court, in an action in which this defendant 
was a party, has declared that the rights of individuals are equal, 
to be exercised in a reasonable manner, with a due regard to 
the rights of all who may wish to take ice from this pond. 
Brastow v. Rockport Ice Co. supm. So the court in Massa
chusetts has made a like decision, that every inhabitant who can 
obtain access to a great pond without trespass, may cut ice 
thereon for use or sale, so long as he does not interfere with the 
reasonable exercise by others of like rights. Rowell v. Doyle, 
131 Mass. 474. And the court in Kansas has said that, ''he 
who first appropriates and secures the ice owns it. Wood v. 
Fowler, 26 Kans. 682. 

What is essential to constitute such an appropriation is not 
fully settled. · 

·where the plaintiff enclosed with marked stakes and with a 
snow-plow plowed around a certain field of ice upon the Mis
sissippi river; had a flat-boat on the spot to remove the ice; 
held constant possession by a body of employees who kept it 
swept ; and after expending more than two hundred dollars in 
1freserving it and it was fit to cut, the defendant with a crew 
armed with clubs, drove the plaintiff and his employees away 
and cut and carried off the ice, the defendant was held liable 
for the ice. Hickey v. HazaJ'd, 3 Mo. App. 480. 

So, on the Detroit river, where the channel was eighteen hund
red feet in width, an ice company extended a boom parallel with 
and fifteen feet from the shore on which its ice houses stood, 
the defendant was held liable for unnecessarily running its ferry
boat up and down the river so near to the boom as to break up 
and destroy the ice which had formed inside of it. People's Ice 
v. Steamer Excelsio1', 44 Mich. 22l:J. 

In the case already cited, lessees of a tract of land on the 
bank of Kansas river were denied an injunction against the 
defendant's taking ice opposite and next the lessees' land. The 
court concluded their opinion hy saying: '' The one who first 
appropriates and secures the ice which i~ formed is entitled to 
it, and on the same principle that he who catches a fish in one 
of these rivers, owns it." Wood v. Fowler, .supra. 
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Again, where lessees of ice houses on the shore of a great 
pond scraped the snow from a portion of it and then left it for 
a day and two nights in order that it might increase in thick
ness-it was held that they thereby acquired no such title 
thereto as would enable them to maintain an action of tort 
against one who cut holes through the ice for the purposes of 
fishing and knew the purposes for which it was cleared and the 
usual manner of harvesting ice. Gray, C. J., said: H At the 
time of the acts of which the plaintiffs complain, they had not 
cut any ice, nor were they engaged in cutting or otherwise 
in actual possession." Rowell v. Doyle, 131 Mass. 474, 476. 

So, in the very late case c,f People's Ice Go. v. Davenport, 
149 Mass. 322, it was held that, scraping the snow from about 
one half of the ice of a great pond, and marking it off with 
stakes and then suspending further active operations, give no 
such title as will enable the party to maintain trover against 
another, who five days later cut and gathered the ice. Morton, 
C. J., after reaffirming the previous cases decided by that court, 
said: ''The case is not like one of capturing animals fen£ 
natwrm, or of taking possession of derelict property. It is 
more analogous to the case of a tenant in common attempting 
to take possession of the common estate, by staking it off and 
thus excluding his cotenants." 

The latest decision which has come under our observation, is 
Brown v. Cunningham, decided by the Supreme Court of Iowa 
in May, 1891, and reported in 48 N. W. Rep. 1042. The gov
ernment had meandered the shores of the unnavigable W apsi
pmicon river, retaining title to the bed thereof when disposing of 
the adjacent lands. The plaintiff, not a riparian owner, obtained 
lawful access to the river, harvested a large quantity of ice, and 
cut and made preparations for moving more, when he was 
enjoined at the suit of the defendant. In an action upon the 
injunction bond, the court after a learned discussion of the 
case both on principle and authority, rendered judgment against 
the defendant. Beck, C. J., said : "Any citizen who may 
lawfully go upon the stream may gather ice from it under the 
regulations prescribed by law. He is entitled to the ice he 
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prepares by hi:;, labor to be removed. It is plain that if he cuts 
ice for transportat!on to his ice house, another cannot rob him 
of his labors by carrying away his ice; and it is plain that when 
he makes preparations to use the ice upon a certain part of the 
stream, prepares its surface for cutting, erects machinery to 
handle the ice, makes walks or ways for workmen, or in any 
other proper manner indicates the part of the stream which he 
occupies in his operations, which must be reasonable in extent 
and in all other respects, he has ~ property right to the occupa
tion of such locality during the ice season and to the ice formed 
there ;" and added that analogous rules were adopted by set
tlers and miners in every territory in the union. 

In this State, in an action on the case for the value of a two
horse team of a traveler upon the Penobscot river, drowned by 
breaking through the thin ice formed in a place from which the 
thick ice had been removed by the defendant, PETERS, C. J., 
by way of illustration, said: '' The ice fields, after they have 
been staked, fenced and scraped, have so far become the prop
erty of the appropriator that an action would lie against one 
who disturbs his possession." Woodman v. Pitman, 79 
Maine, 4G5. 

The pond in question contains about thirty-two acres, and is 
therefore, a "great pond." The plaintiff was in possession of 
seventeen rods of the shore owned by his mother. In the fall 
of 1889, be dug a ditch extending several rods back from the 
pond, through which ice could be floated to the upland. On 
the night of January 27, 1890, commencing at ten o'clock and 
finishing at s~x the next morning, the plaintiff run a line of 
stakes marked "B Ice Co." from his land diagonally across the 
pond then covered by four inches of snow,. and thence near to 
the shore around one end of the pond to his land thereby inclos
ing some fifteen acres - or nearly one half its surface. He 
owned a set of ice tools which he had not used since 1884, when 
he last cut ice, and his ice houses were ina dilapidated condition. 

The defendant had annually, for fifteen years, cut large 
quantities of ice, employing a large number of men and teams 
therefor, had and claimed possession of nearly all the accessible 
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shore property except the seventeen rods in possession of the 
plaintiff, and had cut the foe on the same territory the season 
before, and had commodious ice houses. Late in the fall of 
1889, but before the ice began to form, the defendant cut out 
and removed the lily-pads which covered much of the surface 
and unless removed rendered the ice worthless; subsequently, 
as the rains fell, bored holes through the ice to let off the 
surface water, which otherwise injures the ice ; scraped off the 
snow that had thus far fallen during the season, employing 
several men therefor on January 13, 1890, several days before 
the erection of the plaintiff's stakes- in that business. And 
after the plaintiff left the ice on the morning of January 28, 
1890, the defendant's employees went upon the pond and com
menced opposite the plaintiff's ditch to scrape, fit a,nd haul 
the ice. They were delayed by a storm several days and finished 
the fore part of February. 

Aner the defendant's employees had been at work a few hours, 
the plaintiff served a notice in writing on the defendant of his 
staking out the territory described, therein forbidding meddling 
with his stakes, scraping the snow or cutting the ice inclosed, 
and declaring the plaintiff's intention to cut the same, which 
the defendant ignored, but continued to cut and take away the 
ice, without any further action by the plaintiff. 

Now, assuming that this court intended by the few clauses 
quoted in Woodman v. Pitman, supm, to define the acts 
essential to an appropriation of a field of ice, the plaintiff's acts, 
as above recited, fall far short of constituting him an approp
riator. The only acts looking in that direction were his dig
ging the ditch, his nocturnal erection of stakes, and serving the 
written notice. He scraped no snow; he removed no lily-pads; 
he ignored the surface water; made no preparations whatever 
to cut the ice, though twelve to fourteen inches thick. No one 
prevented him or forbade him. 

We are of the opinion, therefore, that the action is not main
tainable against the defendant who did proceed to cut without 
any molestation from any source. Plaintiff nonsuit. 

PETERS, C. J., "\\.,..ALTON, EMERY, FosTER and HASKELL, JJ., 
concurred. 
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WILFRED LANGLOIS vs. MAINE CENTRAL RAILROAD COMPANY. 

Kennebec. Opinion January 5, 1892. 
Negligence. Railroad. Fellow-servant. 

An employee. of a railroad company, whose duty with his co-employees is to 
unload from cars and stick up in piles in the company's lumber yards sawed 
oak timber deposited there to be used in the manufacture and repair of cars, 
cannot recover damages of the company for an injury received by the falling 
upon him of an adjoining pile caused by the negligence of himself and of his 
co-employees. 

Acts which constitute such negligence. 

ON MOTION AND EXCEPTIONS, 

This was an action tried in the Superior Court, for Kennebec 
County, to recover damages for personal injuries sustained by 
the plaintiff, a workman in employ of the defendant corporation, 
while handling timber which fell upon him and broke his leg. 

The acts of negligence set forth in the declaration are as follows : 
... ''for that on the second day of May, A. D., 1889, the 

plaintiff was in the employ of the defendant corporation, work
ing as a laborer in the yard adjacent to the said defendant 
corporation's car-shop in vVaterville, in said County of Kennebec; 
that on said second day of May, he was directed by the defend
ant's foreman or outside boss in said yard, to assist in the piling 
of certain timbers in said yard, said foreman or outside boss 
designating the place in which said plaintiff was to work; that 
said place wherein said timbers ,vere to he piled and said 
plaintiff was to work as directed was an unsafe place for the 
plaintiff to work in, because of the negligent and unsafe manner 
in which other piles of timbers had been, before sa.id second q.ay 
of May, deposited by said <lefendant corporation or its servants, 
and had been allowed to remain for a long time so piled, in the 
immediate proximity of the place in which the plaintiff was 
directed to work as aforesaid, although of the unsafety as afore
said, the plaintiff had no knowledge; that in obedience to the 
orders of the said foreman or outside boss, and in the discharge 
of duty and ignorant of any danger, the plaintiff began the :work 
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assigned in the place thus negligently and carelessly designated 
hy the defendant, through its said foreman, and thereupon, without 
fault of the plaintHf, the timbers which had been negligently 
and unsafely piled as aforesaid by the defendant corporation, 
or its servants, fell and struck the plaintiff and severely injured 
him, breaking one of his legs and doing him other grievous 
bodily injuries and causing him great pain and anguish, whereby 
he has been subjected to great loss of time and incurred debts 
of great amount which he is hound to pay. 

ii Also, for that on the second day of May, A.D., 1889, while said 
plaintiff was in the employ of the said defendant corporation at 
Waterville, in the County of Kennebec, and during which time 
of employment said defendant was hound to provide a reasonably 
safe place in which the plaintiff might work while employed by 
the defendant as aforesaid, said plaintiff was negligently and 
carelessly set at work by the defendant corporation, or its fore
man, in a place wholly unsafe for him to lrnrk in, although said 
plaintiff was ignorant of the unsafety of the place as aforesaid, 
whereby said plaintiff without fault on his part, became greatly 
injured by the negligence of the defendant corporation and 
suffered great pain and anguish and incurred great loss of time 
and became indebted in large sums of money, which he is hound 
to pay. 

ii Also, for that on the second day of May, A. D., 1889, the 
plaintiff being then in the employ of the defendant corporation 
at .. Waterville, in the said County of Kennebec, and the said 
defendant corporation being then and there hound to provide a 

, reasonably safe place in which said plaintiff was to work while 
· employed as aforesaid ; the plaintiff was, without fault on his 
p1rt and wholly through the carelessness, negligence and fault 
of the defendant, in providing a place for the plaintiff to work, 
greatly injured by reason of the falling of timber upon him, 
whereby his leg became broken and he suffered other grievous 
injuries and loss of time and incurred large debts, which he is 
bound to pay." 

Plea, the general issue. 
The jury returned a verdict for the plaintiff. The defendant 

moved for a new trial and also filed e~ceptions. 
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A report of the exceptions becomes unnecessary by reason 
of the view taken by the court of the case as presented on 
the motion. 

rV. 0. Philbrook, for plaintiff. 

Webb, Johnson and Webb, for defendant. 

VIRGIN, J. An employee in the defendant's lumber yard. 
connected with its repair shops, recovered a verdict of three
hundred dollars for damages resulting from the fracture of his. 
thigh bone, caused by the falling upon him a pile of lumbei
near which he and his co-employees were piling other lumber
as it was being unloaded from a platform car - which verdict 
the defendant seeks to have set aside. 

The report shows that, two to three hundred thousand feet 
of oak timber, sawed in various specified dimensions, are annually 
unloaded from platform cars, piled at right angles with, and' 
alongside of a track extending across the defendant's yard to its, 
shops and worked up into cars. 

Timber of the same thickness is piled by itself in double tiers; 
- two pieces in width. Each pile rests upon sawed oak skids, 
placed horizontally upon the ground, with sticks an inch thick 
between the several layers extending across both tiers. As timber 
of a particular dimension is wanted for use in the shops, a pile 
containing it is transferred to the shops; and other timber as it 
arrives, is unloaded from the car and piled in the places thus. 
left vacant. 

The tim her is handled by three or four men to a car under the, 
supervision of a foreman who stands by to take account of the 
number and dimensions of the sticks and note the number of the 
car from which it is taken. 

On April 30, 1889, a car of green oak timber arrived and was 
placed before one of the vacant spaces, four feet wide, from 
which a pile had been transferred, a week or two before, to the 
shops. On the north side of the vacant space was a pile two or 
three feet high. On the south side was another pile, consisting 
of sticks five inches thick and nine inches wide, stuck up in the 
usual manner, five or six feet in height, resting upon oak skids 
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which extended across the open space and upon which the car
load there standing was to be piled. 

The plaintiff, with three others• and a foreman went to the 
car and commenced to unload it in their usual manner, by one 
man standing upon the car and pushing one end of a stick of 
timber from the car when the others would take it and deposit 
it upon the skids. When the end of the first stick was pushed 
from the car upon the ground, the other three, one at each end 
and the plaintiff at the middle, took it along over the skids, and 
(in the language of the plaintiff), ''when we found it in place, 
let it drop three or four feet," upon the skids. '~ It did not fall 
as it should and we went to place it in line with the other piles 
and had not time to place it before the [ south J pile fell" and 
broke the plaintiff's leg. 

The plaintiff and his fellow laborers who handled the timber 
were Frenchmen. His fellows testified that the pile was not 
plumb, but leaned toward the open space, and they talked about 
it in French in the presence of the plaintiff, who says he did not 
hear the conversation nor notice that the pile was not perpendic
ular. Other witnesses declared that the pile was plumb and 
stood firm. 

"'"'-.-e do not think it is material whether it was or was not 
plumb. If it so leaned as to attract the attention of his fellow 
employees, the plaintiff must, or ought in the exercise of ordin
ary care, to have seen it. The plaintiff had worked there the 
,entire month of April, and he testified that he "had passed this 
pile about every day and sometimes many times a day." Ordin
ary care on his part demanded that he should use his eyes when 
about his ordinary employment, and if the pile leaned, he had 
the same opportunity of seeing which others had, who were 
engaged there with him. 

Moreover, whether it leaned or not, or whether or not he saw 
it if it did lean, he and his fellows were guilty of gross negli
gence in their manner of handling the timber which was the 
obvious cause of the accident. For instead of taking the stick 
of heavy, green oak timber along and laying it down upon the 
skids which they knew extended under the pile, they let it drop 
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three or four feet upon the skids which evidently caused the 
pile to topple over. The whole transaction was the result of 
gross carelessness on the part of all concerned and the defendant 
showed its humanity in letting his· regular pay go on during his 
five months suffering. 

We are of opinion that the verdict was clearly against law. 
Motion .mstained. New t1'iol yranted. 

PETERS, C. J., LIBBEY, EMERY, FosTER and WHITEHOUSE, 

JJ., concurred. 

HARVEY p. W ASSERBOEHR VS. THEODORE BOULIER. 

Penobscot. Opinion ,January 12, 1892. 
Intoxicating liquors. Sale. Constitutional law. 

The plaintiff, a wholesale liquor dealer in Boston, through his agent at the 
defendant's shop in Old Town, contracted to send the defendant five barrels 
of whiskey and one barrel of port wine in original packages, and that the 
defendant should have ten days after receiving the liquors in which to 
return them if they were not satisfactory. The liquors were shipped to and 
received by the defendant, and a part of them returned. In an action for 
the price, Held: That the sale was made in Maine, notwithstanding the 
order was filled in Boston and delivery was there made to a common carrier; 
that the sale being conditional it became a completed contract after the 
arrival of the liquors at the place of their destination in Maine. 

It was not a sale of liquors in original packages, inasmuch as the sale by its 
terms was conditional, executory and incomplete until the defendant had 
received, unsealed and sampled them. 

That moment the sale was illegal by the laws of this State. 

ON REPORT. 

The parties agreed, that if the plaintiff sustained his claim at 
the law court, damages were to be settled by the clerk, other
,vise a nonsuit to be entered. 

This was an action of assumpsit, with account annexed for 
intoxicating liquors sold and delivered; the defendant pleaded 
the general issue, with brief statement, alleging that the sale 
was in violation of the law and statutes of this State. 

The facts are fully stated in the opinion. 

C. A. Ouslwian, for plaintiff. 
First, we claim that the sale was made in Boston, Massachu- . 

setts, where the sale was legal. 

1
84 165.1 87 521 
91 277 
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Second, that the goods were imported in original packages, 
and that the sale having been made by the plaintiff in Boston, 
Massachusetts, who was duly licensed as a wholesale dealer, is 
entitled to recover pay for said liquors, in the courts of Maine. 
Leisy v. Hw·din, 135 U. S. 100; Torrey v. Corliss, 33 Maine, 
333; Banchm· v. Cilley, 38 Maine, 5,53; State v. Burns, 82 
Maine, 558. A bargain made for a certain quantity of liquors, 
to be set apart, and delivered by the seller in one state, and the 
liquors are accordingly separated, and put on a railway in that 
state, and is so transported to the purchaser in a.nother state, 
the sale is no violation of the law in the latter state. Bouche,· 
v. Warren, 33 N. H. 185 and 215; Tuttlev.Holland, 45Vt., 542. 

So a sale of spirituous liquors, to he forwarded to the pur
chaser, in a state hy rail way, made hy a licensed dealer, in 
another state, upon an order taken in the former state, by an 
agent having no authority to make sales, it, a sale in the latter 
state, and a note given for the price of such liquors is valid, 
Fuller v. Leet, 59 N. H., 16.5. 

Congress, may authorize a per1,on to import intoxicating 
liquors, and sell the same in original packages. State v. Burns, 
82 Maine, 558. 

P. H. Gillin, for defendant. 

FosTER, J. The plaintiff, a wholesale liquor dealer, residing 
in Boston, seeks to recover a balance of two hundred and forty
one dollars and fifty-five cents for intoxicating liquors sold the 
defendant upon an order given to the plaintiff's agent or travel
ing salesman, at the defendant's shop in Old Town in this State. 
The contract with the agent was, that the plaintiff should send 
the defendant five barrels of whiskey and one barrel of port wine 
in original packages, and that the defendant was to have ten 
,days after receiving the goods in which to return them if they 
were not satisfactory. The plaintiff filled the order and shipped 
the liquors to the defendant. A part of them were returned. 

,v e do not think the plaintiff is entitled to recover for reasons 
which we shall state. 

It is contended on the part of the plaintiff that the delivery 
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of the liquors, which had been ordered by the defendant, to a 
common carrier in Boston, the plaintiff being duly licensed to 
sell at wholesale, for transportation to the defendant, was in 
law a delivery to him there, and that this delivery was a com
pletion of the sale in Massachusetts, and that the sale being 
valid by the laws of that state the defendant fa liable for their 
va.lue. 

The first question to be considered is, whether the sale was 
made in Maine or Massachusetts. The validity of the sale may 
depend upon the decision of this question. For it is a general 
principle of law that the validity of a contract is to be decided 
by the law of the place where it was ma<le unless either expressly 
or impliedly it appears that it is to be performed elsewhere. 
And it is also an established principle that if valid by the law 
of the place where made it is generally valid everywhere, and if, 
in the jurisdiction where made, the law would enforce it, it will 
be enforced in the jurisdiction to which a party may be com
pelled to resort for a remedy for its violation. But to this rule 
there is this exception, that no state or nation is hound to recog
nize or enforce contracts which are injurious to its own interests, 
or the welfare of its people, or which are in fraud or violation 
of its own laws. Banchor v. -1lfansel, 4 7 Maine, 58, 60; Sinith 
v. Godfrey, 28 N. H. 379; Hill v. Spear, 50 N. H. 253. 

It was in accordance with these general principles that the 
courts have held that the price of liquors sold and delivered in 
a state where such sale is legal, and nothing remains to be done 
by the vendor to complete the transaction, can he recovered in 
another state where such sale would be illegal. Ton·e!I v. Cor
liss, 33Maine, 333; Banc/to,· v. Gilley, 38 Maine, 553; Otcutt 
v. Nelson, 1 Gray, 536; Mcint!Jre v. Parks, 3 Met. 207; Mil
liken v. Pratt, 125 Mass. 374; Scudder v. Union Nat. Bank, 
91 U. S. 40G. Though it is otherwise if the contract contains 
any ingredient or participation on the part of the original vendor 
that the goods shall be illegally sold, or that he shall do any 
act, beyond the mere sale, to assist or facilitate the illegal act, 
or to aid the purchaser in bis unlawful design in the subsequent 
unlawful disposition of the goods, or if the goods are to he 
delivered in the place where the sale is prohibited. Smith v. 
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Godfi·ey, 28 N. H. 379; Banc!wr v. Mansel, 47 Maine, 58; 
Hill v. Spear, 50 N. H. 253; Lindsey v. Stone, 123 Mass. 
332; WiZ..wn v. Stratton, 47 Maine, 120, 126, 127. This 
principle is illustrated in the case of 1yler v. Cm·lisle, 79 Maine, 
210, 212. which was an action to recover money lent to be used 
for gambling purposes, and the distinction is there drawn between 
the mere loaning of money with a knowledge it is to be so used, 
and a loan made with the express understanding, intention and 
purpose that it is to be used to gamble with. 

But omitting all consideration of the question whether the 
original vendor had know ledge of the intended illegal disposition 
of the liquors by the vendee, or participated in assisting or 
facilitating the vendee in any unlawful acts, in relation to them, 
we think the plaintiff cannot maintain his action for other 
reasons. 

1. The sale was not made in Massachusetts, notwithstanding 
the order was filled in Boston and delivery there made to a 
common carrier. It became a completed contract after the 
arrival of the goods at their place of destination in Maine. 
The sale ·was conditional. The defendant was to have ten days 
in which to test the liquors, and if not satisfactory to return 
them. And in such case it has heen held that the sale is not 
complete until after the delivery is made and the purchaser has 
had an opportunity to make his election. 

Thus in Wib;on v. Stratton, 47 Maine, 120, the contract was 
for intoxicating liquors between a vendor in Massachusetts and 

"a. purchaser in this State, in which it was stipulated that, after 
the goods were delivered here, the purchaser need not pay for 
them unless they suited him; and the court held that the sale 
was not complete until after deli very was made in this State 
and the purchaser had an opportunity to make his election. 
Mr. Justice RrcE, in delivering the opinion of the court says: 
'' The contract in this case was conditional; upon a condition 
precedent. That condition could not, under the circumstances, 
be determined until the goods came to the defendant's hands. 
Until he had determined whether the liquors were just what he 
wanted in all respects, or had a reasonable opportunity to do 
so, the contract was incomplete. Crane v. Robe'rts, 5 Maine, 
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419; McConnen; v. McNulty, 1 Gray, 139; Grout v. Hill, 4 
Gray, 3Gl." Set> also Ballantyne v. Appleton, 82 Maine, 570, 
·where the general rule is given, that where the buyer is by the 
terms of the contract bound to do anything as a condition, either 
precedent or concurrent, on which the passing the title depends, 
the property will not pass until the condition be fulfilled, even 
though the goods may have been actually delivered into the 
posses:-ion of the buyer. Hotchkiss v. IIunt, 49 ::\ilaine, 213; 
Suit v. Woodhall, ] 13 Mass. 391; lVeil v. Golden, 141 Mass. 
3G4; Webber v. Doran, 70 Maine, 140. 

2. Nor can the contract be upheld as being a sale of liquors 
in original packages. The contmct being conditional, with the 
right in the purchaser of ten days in which to ascertain whether 
the liquors were satisfactory or not, and if not to return them, 
must be construed as giving the purchaser the right of breaking 
and examining the packages. The sale was not only conditional, 
but was executory and incomplete until the defendant had 
received, unsealed and sampled the goods. That moment the 
sale was illegal by the laws of this State, and subjected the vendor 
to the penalties provided for the illegal sale of intoxicating 
liquors. He had no more right to complete the sale from such 
packages, or to sell from the packages after they were once 
unsealed or broken, than any other liquor seller, and neither 
the constitution of the United States, nor any decision of the 
courts can afford protection to him and shield his acts from the 
penalty for offenders against the laws of our own State. No 
importer, even under the constitution and decisions of the courts, 
is guaranteed the right of opening original packages which he 
may be allowed to import and selling the contents of such pack-

. ages either in gross or by piecemeal. Hi'3 right extends only 
to selling in the original packages. This is ,the doctrine enun
ciated not only by our own court in State v. Robinson, 49 Maine, 
285; State v. Blackwell, 65 Maine, 556; and State v. Burns, 
82 Maine, 558, 568, - but also by the Supreme Court of the 
United States in Leisy v. Har-din, 135 U. S. 100. 

Plaintiff nonsuit. 
PETERS, C. J., VIRGIN, LIBBEY, EMERY and "\\THITEHOUSE, 

JJ., concurred. 
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HENRY F. ANDREWS, Executor, 
vs. 

IDA H. SCHOPPE, and others. 

Penobscot. Opinion January 12, 1892. 
Will. Choses in action. All other articles of personal property. 

[84 

A testatrix, by the second item of her will made a bequest to her niece in the 
language following: "To my niece, I give all my house
keeping articles, including all my household furniture, beds and bedding, 
kitchen and table furnishing, books and pictures, all my wardrobe and all 
other articles of personal property in the house at the time of my death 
belonging to me." 

At the time of making the will and at the time of her decease, the testatrix 
had four promissory notes amounting to about five hundred dollars; Held, 
that these notes did not pass to the niece by the foregoing clause, but 
became a part of the general assets of the estate and went under the residuary 
clause to residuary legatees. 

The intention of a testator is to be gathereLl from the whole will, not from any 
particular clause where the language is susceptible of any doubt. 

In ascertaining the intention of a testator where certain things are enumerated 
and a more general description is coupled with the enumeration, that 
description is commonly understood to cover only things of a like kind with 
those enumerated. 

Choses in action differ from other personal property in that they have no 
locality but are considered as strictly following the person of' the owner, 
and not incident to or parcel of a particular estate, locality, or pertaining to 
any particular house. 

The circumstance of a pecuniary or specific legacy being given to the same or 
other parties has commonly been considered as favoring the construction 
adopted in this case. 

ON REPORT. 

Bill in equity to obtain the construction of the second item of 
the will of Isabella G. Andrews, deceased. 

The case is stated in the opinion. 

A. W. Paine, for Ida H. Schoppe. 
Counsel cited, inter alia: Martin v. Srnith, 124 Mass. 111; 

Soulard v. U. S. 4 Pet. 511; Delassu,~ v. U. S. 9 Id. 117; 
Smith v. U.S. 10 Id. 326; Holbrook v. Brown, 2 Mass. 280; 
Whiton v. Ins. Co. 2 Met. 1; Goreley v. Butler, 147 Mass. 8; 
Wi'lliston Seminary v. Co. Com,. Id. 427; Slzernwn v. Dodge, 
28 Vt. 31; Tomlin,';On v. Bury, 145 .Mass. 346-8; B. & L. R. 

I 
I 
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Co. v. Salem R.R. Co. 2 Gray 35; Squie1· v. Ha1'vey, 16 R. I. 
226; Courte1· v. Stagg, 27 N. J. Eq. 305 ; Carlton v. Ca'>'lton, 
72 Maine, 116; Belaney v. Belaney, 2 Ch. App. Cases, L. R. 
138; Veazie v. Forsaith, 76 Maine, 172; Dole v. Johnson, 3 
Allen, 3G4: Johnson v. Goss, 128 Mass. 433; Michell v. 
JWiclzell, 5 Mader. G9; Hotha1n v. Sutton, 15 Ves. 320, 326; 
Campbell v. Prescott, Id. 500. 

H. Hudson, for residuary legatees. 
Counsel cited: Collie1· v. Squire, 3 Russ. 467; W1·ench v. 

Jutting, 3 Beav. 521 ; Jackson v. Vonder,-peigle, 2 Dall. 142 ; 
2 Jar. Wills (Randolph & Talcotts' ed.) p. 357; Given v. Hil
ton, 5 Otto, 591: Penniman v. F1·ench, 17 Pick. 404; Bills v. 
Putnam, t-i4 N. H. 554; Dole v. Johnson, 3 Allen, 3G4, and 
cases cited. 

FosTER, J. This bill in equity seeks the legal construction 
of the following clause in the last will and testament of Isa
bella G. Andrews, late of Bangor, deceased. 

~~Item 2. To my niece, Mrs. Ida H. Schoppe, I give all my 
housekeeping articles, including all my household furniture, beds 
and bedding, kitchen and table furnishings, books and pictures, 
all my wardrobe and all other articles of personal property 
in the house at the time of my death belonging to me ; the 
same to be divided among friends an<l relatives of mine includ
ing herself according to instructions which I may leave on my 
decease." 

At the time of making the will and at the time of her decease, 
the testatrix had four promissory notes of the aggregate sum 
and value of about five hundred dollars. 

The only question is whether these notes passed by the fore
going clause to Mrs. Schoppe, or became a part of the general 
assets of the estate and went to residuary legatees under the 
residuary clause of the will. 

It has well been said that it is extremely difficult to construe 
one will by the light of decisions upon other· wills framed in 
different language. Unless the words used are very similar, 
they are more likely to mislead, as was remarked hy the Lord 



172 ANDREWS V. SCHOPPE. [84 

Chancellor in a recent English case, than to assist in coming to 
a correct conclusion. There are, however, certain general rules 
that are applicable in the construction of all wills, and yet con
siderable discretion is required in their application to particular 
cases. One fundamental rule that may safely be applied in the 
construction of every ·will is, the attainment' of the testator's 
intention. That intention is to be gathered not only from the 
words of the particular devise, hut from the whole will, from the 
relations of the testator to those who are the objects of his 
bounty, and from all the circumstances :-;urrounding the testa
tor. It is also a familiar rule of construction that the words of 
a will must receive their usual, ordinary and popular significa
tion, technical words excepted, unless there is something in the 
context, or subject matter, to indicate that the testator intended 
a different use of the terms employed. 

Applying these general principles to the case before us, "ve 
are satisfied that it was not the intention of the testatrix that 
Mrs. Schoppe should have the notes in question. 

No one for a moment ,-vill controvert the assertion of the 
learned counsel that the term '' personal property," in its broad
est legal signification includes everything the subject of owner
ship, aside from lands and interest in lands, as goods, chattels, 
money, notes, bonds and choses in action. In its ordinary and 
popular use, however, it is oftentimes used in a more restricted 
sense, embracing goods and chattels only. And in a recent 
case the court said: "It is at least doubtful whether the term 
personal property is generally understood to include money, 
notes, and choses in action." Bills v. Putnam,, 64 N. H. 554,561. 

But however this may be, the evident intention of the testa
trix, as disclosed by the language of the will itself, taken in 
connection with this term, was that she understood and used the 
term "all other articles of personal property" in its restricted 
sense. 

The reasons for this conclusion are apparent when we examine 
the connection in which the term is used. 

The language of the bequest is not simply and unqualifiedly 
a gift of all her personal property, as much of the argument of 
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counsel for Mrs. Schoppe would seem to imply. The court 
cannot sever those words from other portions of the clause and 
give them a construction regardless of their connection with 
other and important qualifying words. · The bequest must he 
construed by taking the whole sentence under consideration and 
from all the language employed, and not from a disjointed por
tion only. The language employed by her is '' all my house
keeping articles, including all my household furniture, heds and 
bedding, kitchen and table furnishings, hooks and pictures, all 
my wardrobe and all other articles of personal property in the 
house at the time of my death belonging to me." 

In ascertaining the real intention of a testator there is a rule 
applicable in the construction of wills as well as of statutes, that 
where certain things are enumerated, and a more general 
description is coupled with the enumeration, that description is 
commonly understood to cover only things of a like kind with 
those enumerated. This is because it is presumed that the tes
tator had only things of that kind in mind. Gz"ven v. Hz"lton, 
95 U. S. 591, 598; 1 Red. Wills, 441 *; 1 Jar. V\Tills, 751 *; 

Bills v. Putnmn, G4 N. H. 554, 5Gl. 
Accordingly, in Gibbs v. Lawrence, 7 Jur. N. S. 137, the 

court held that a bequest of" all and singular my household 
furniture, plate, linen, china, pictures, and other goods, chattels 
and effects which shall be in, upon, and about my dwelling house 
and premises, at the time of my decease," did not include a sum 
of money found in the house. 

So, in Benton v. Benton, 63 N. H. 289, the testator gave his 
wife "every article of household forniture in and on said 
premises, including piano, books, minerals, shells, and curios
ities, and every article of personal property in and about said 
homestead, or wherever found belonging to my estate;" also, 
"the dividends and income on all my railroad shares I may own 
at the time of my decease, and also the interest and income on 
all my government and other bonds which I may possess at the 
time of my decease,"-and it was held that neither the money, 
nor promissory notes of which the testator died possessed, nor 
the railroad shares or government bonds passed by the will to 
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the wife. The court say: '' The rule eJ°usdern ge11e1·is, so far 
as it aids in the construction of this will, forbids the construc
tion contended for by Mrs. Benton. Ordinarily it limits the 
meaning of general words to things of the same class as those 
enumemted under them. The testator's careful use of language 
in the disposition of his household goods and other chattels, 
probably of mnch less value than the money, bank share, and 
notes, is strong evidence that he would not have left his inten
tion as to this portion of his estate [ of the value of more than 
five thoustmd dollars J to be inferred from such terms as 'every 
other article of personal property in and about said homestead, 
or wherever found.' No satisfactory reason appears why he 
should mention hooks, minerals, shells, and curiosities, which 
would pass under the general description used, and omit to 
mention the bank share, mo11ey and notes." 

A similar construction was adopted in Dole v. Jo!tnson, 3 
Allen, 364, where the language of the bequest to the testator's 
wife was, '' all my househol~ furniture, wearing apparel, and 
all the rest and residue of my personal property," and the court 
accordingly held that the case was one which properly called for 
the application of the rule nuscitw· a socz'i8, and thus restricted 
the words personal property to chattels e}u,<4dem generis with 
those enumerated, and that while the widow was entitled to the 
household furniture, wearing apparel and other personal prop
erty of like kind, she was not entitled to money, stocks, securi
ties or evidences of debt. The court in a later case ( Brown v. 
Cogswell, 5 Allen, 556), while admitting the correctness of this 
decision, admitted that the doctrine was carried as far as it could 
safely extend. 

But in a still later case decided in the same court, Johnson v. 
Goss, 128 Mas8. 433, the language of the bequest was, ''all my 
personal property, my household effects, horse and carriages, 
my life insurance " in a certain company, three mortgages of 
real estate, and certain bank stock, and to other persons were 
given large portions of his productive personal property. It 
was held by the court that the testator did not intend to use the 
words "all my personal property" in their ordinary sense, 
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because he proceeds to give his wife and other legatees large 
portions of his personal property. Construing the term ·with 
the words immediately following.-'' my household effects, horse 
and carriages," - the court say that his purpose was to describe 
property eJusdem. gen eris, and that he used the adjective '' per
sona]" as descriptive of chattels of personal use and convenience, 
not intending to include stocks, securities, or other productive 
property. 

In the late case of Bills v. Putnam. G4 N. H. 554, the bequest 
by a testatrix was to her two daughters of all her '' wearing 
apparel, household furniture, and personal property of every 
name, nature and description," and the court held, in accordance 
with the rule we are discussing, that the testatrix understood 
and used the term '' personal property" in its restricted sense. 
'' If the language was intended to embrace everything except 
real estate,'' remark the court, '' the enumeration of the wearing 
apparel and household furniture was superfluous." 

To the same effect was the case of Il'enrlall v. Almy, 2 Sum. 
(C. C.) 278, 2}):-3, where a firm made an assignment of"all the 
goods, wares, merchandise and personal property of every kind; 
and also all notes, hooks, accounts and debts of every kind due, 
it was held that the words '' personal property of every kind" 
in this connection, signified visible, tangible property e}u8dem 
generis, as goods, &c., and that nn interest in contract would 
not pass. 

A further multiplication of authorities in illustration of the 
rule is unnecessary. In the same line might be cited Rawlins 
v. Jennings, 13 Yes. 39; Crichton v. Syme8, 3 Atk. Gl; Time
well v. Pe1·kins, 2 Atk. 103; Cook v. Oakley, 1 P. W. 302; 
Porter v. Tow·na21, 3 Ves. 311; Hot/mm v. Sutton, 15 Ves. 
319; Allen's appeal, 32 P. F. Smith (Penn.) 302; Re,qina v. 
Clewm·tli, 4 B. and S. 928 (llG E. C. L. 930); Ca-vencUslt v. 
Cavendish, 1 Bro. Ch. Cas. 4G7; Hodg.<wn v. Jex, L. R. 2 Chi 
Div. 122. 

Now, in this case, the testatrix commences the description of 
the property which it was her intention to dispose of by this 
clause with the use of the general term ~, all my housekeepii:ig 
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articles." The evident desire of the testatrix, as manifested 
from the language used, was to give her niece everything which 
pertained to her household equipment, and which would render 
her home life and domestic duties more comfortable and agree
able. In furtherance of this purpose she adds to the general 
description of her bequest the specification of what her general 
description includes, namely all her~, household furniture, beds 
and bedding, kitchen and table 'furnishings, books and pictures, 
all my wardrobe and all other articles of personal property in 
the house at the time of my death, belonging to me." These 
specific words of enumeration which the testatrix had used, and 
which precede the closing portion of the bequest, could not 
have added anything to the'-'scope of her beq~iest, if she intended 
this last clause to cover and pass her entire personal property. If 
by the language '' all other articles of personal property " she 
intended to embrace everything which in the broadest legal 
signification of the term could be the subject of ownership in 
personal property, the enumeration of household articles, house
hold furniture, beds and bedding, kitchen and table furnishings, 
books and pictures and wardrobe, was entirely superfluous. 
These words, were we to adopt that understanding of her 
intention, woulq. he meaningless and useless verbiage. If she 
had intended to give this niece her entire personal property in 
the house, in terms unrestricted, she might have easily said so 
without any specific enumeration. She would hardly have 
applied the term '' articles " of personal property to promissory 
notes. It is more reasonable and consistent to believe that by 
the expression "articles of personal property in the house " she 
had in mind that class of property which, in the same sentence, 
she had been enumerating, movable, tangible property, rather 
than money or choses in action. 

Not, much force can be given to the fact that she spoke of 
the property as being in the house, so far as these notes are 
concerned. The authorities hold that choses in action differ 
from other personal property in that they have no locality, but are 
considered as strictly following the person of the owner, and 
not as incident to or parcel of a particular estate, locality, or 
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pertaining to any particular house. Thus in Fleming v. Brook, 
1 Sch. and Lefroy's Irish Ch. 318, a bequest of all the te~tator's 
property of whatsoever nature or kind the same may be that 
should be found in his house, was held not to pass a bond and 
several bankers' accountable receipts for large sums of money, 
upon the ground that choses in action have no locality. The 
same was true in Moorn v . .1Woore, 1 Bro. Ch. Cas. 127, where 
it is admitted that a devise by one of '' all his goods" would pass 
a bond and extend to all personal estate ; hut that a limitation 
of '' a11 his goods and chattels in Suffolk" would not have passed 
a bond which was found in the testator's house in Suffolk, for 
the reason already mentioned. Penninian v. French, 17 Pick. 
404; Saunders v. Weston, 7 4 Maine, 85, 90; Heriford v. 
Lowther, 7 Beav. 1; 2 Wm. Ex'rs 1179*, and cases cited. 

But basing our conclusion on other grounds, and taking the 
entire clause in which this bequest is made, it seems clear that 
the testatrix employed the expression '' and all other articles of 
personal property in the house," not in its broadest, legal 
signification, but in the limited Sinse of ejw;dem, gene1·is. 

Moreover, this construction is strongly enforced by the fact 
that a pecuniary legacy of nine hundred dollars is given to this 
same niece in the very next clause of the will. This circum
stance of a pecuniary or specific legacy being given to the same 
or other parties has commonly been considered as favoring the 
construction adopted in this case. 1 Jar. Wills 7 51 *, Rawlins 
v. Jennings, 13 Ves. 39. Here the succeeding clause in this 
will gives a pecuniary legacy not only to this niece, but also to 
the brother and sister of the testatrix. 

Our conclusion is, that Mrs. Schoppe does not take the notes 
in question, but that they pass to the residuary legatees, it being 
admitted that the assets are sufficient to answer all the calls 
of the will. 

Decree accordingly. 

PETERS, C. J., VIRGIN, LIBBEY, EMERY and WHITEHOUSE, 

JJ., concurred. 

VOL. LXXXIV. 13 
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CHARLES H. MAGOON v.~. ED.MUND DAVIS. 

Somerset. Opinion .January 13, 1892. 
Deed. Dividing Line. Town Line. Adverse Occupation. R. S., 1871, 

c. 3, § 43 . 
. In a real action it appeared that the parties owned adjoining lots in the towns 

of Skowhegan and Cornville, and the contention was the locatiou of the 
dividing line, the deeds of both parties, as early as 182i, recognizing the 
town line as the boundary. The issue by the pleadings presented the ques~ 
tion of title to a narrow strip of land from one to two rods wide claimed by 
the plaintiff and alleged to be in the defendant's possession, the defendant 
having duly disclaimed title to the land lying south of a certain fence and 
claiming only the Janel lying north of it by adverse possession. Held; that 
the burden was upon the plaintiff to prove that he had title to the strip of 
land in controversy and so entitled to judgment for its possession as against 
the defendant. Held, also, that while the proceedings of the commissioners 
appointed in 1877, by the Supreme Judical Court, under R. S., 1871, c. 3, 
§ 43, to ascertain and determine the town li.ne may be competent evidence to 
show the location of monuments, &c., indicating the location of that line, it 
is not conclusive upon adjoining owners, holding under deeds running back 
to 1827, and it appearing that the parties had no notice of the proceedings 
nor opportunity to be heard. 

Of the mutual recognition of dividing lines. 

ON REPORT. 

This was a real action tried by the presiding justice without 
a jury. The matter in dispute is the dividing line between the 
plaintiff's land and the land of the defendant. The plaintiff's 
land lies in the extreme northwest corner of Skowhegan, and 
the defendant's in the extreme southwest corner of the adjoining 
town of Cornville. 

The plaintiff claimed that the line between the two towns is 
the line between his and the defendant's land; that in 1867 the 
line between the two towns was ascertained and determined by 
commissioners appointed by the Supreme Judicial Court ; and 
that the line so ascertained and determined is to be deemed in 
every court, and for every purpose, the true dividing line between 
the towns ; that such is the express language of the R. S., 
c. 3, § 67. 

To this the defendant replied that, while such may be the law 
when the line, as a town line is called in question, such is not 
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the law when the line between the owners of private lands is in 
question ; and without admitting that the line established by 
the commissioners is the true town line, or that their proceed
ings were regular and according to lnw, he claimed that for more 
than forty years a fence has existed between his land and the 
plaintiff's, up to which he and those through whom he claims. 
have occupied, openly, notoriously, exclusively and adversely,. 
thereby establishing the line of said fence as the true and legal 
line between their lands. 

The presiding justice viewed the premises, heard the evidence,, 
and then, by consent of the parties, reported the case to the law 
court for decision. 

Wcilton and Walton, for plaintiff. 
The town line, between the two towns, is the true line betweem 

the parties. R. S., c. 3, § 67; Bethel v . .Albany, 65 Maine, .. 
200; and conclusive upon the parties. It has been ascertained by
proper persons and under proper process. Defendant knew from'. 
his deeds he bought to the town line, recognized as the divisiom 
line. Adverse possession: Worcester v. Lord, 56 Maine,. 
265 ; Dow v. McKenney, 64 Id. 138. Defendant has no title· 
beyond his deed and cannot claim beyond it. Carville v. 
Hutchins, 73 Maine, 227. 

Merrill and Coffin, for defendant. 
Plaintiff has failed to show by competent evidence where the 

town line was. Commissioner's report not admissible. Court 
did not give notice to all parties concerned before appointing 
them, but to the selectmen only. Plaintiff has not shown that 
the town line is north of the fence, or that the right of entry, if 
one ever existed, accrued within twenty years. 

Adverse possession : ChapUn v. Barker, 53 Maine, 27 5 ; 
.Altemas v. Campbell, 9 Watts, 28 (S. C. 34 Am. Dec. 496) ; 
Johnson v. Irwin, 3 S. & R. 291; Roye1· v. Benlow, 10 S. 
& R. 303; Prop'rs Ken. Pur. v. Springer, 4 Mass. 418; Spar
hawk v. Bullard, l Met. 100; Barker v. Salrnon 2 Met. 32; 
Bates v. No1·cross, 14 Pick. 224; Surnner v. Stevens, 6 Met. 
337, approved in Jewett v. Hussey, 70 Maine, 435; Lockwood 
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v. Lawrence, 77 Maine, 297; Martin v. M. C. R. R. Co. 83 
Maine, 100, and cases cited. 

LIBBEY, J. This is a writ of entry. The parties own adjoin
ing lots in the towns of Skowhegan and Cornville. The con
tention between them is the location of the dividing line between 
their lots. The issue as made up by the pleadings presents the 
question of title to a narrow strip of land from one to two rods 
in width, which the plaintiff alleges is a part of his lot and is in 
the possession of the defendant. The plaintHf takes upon him
self the burden of proving that he has the title to the strip of 
land in controversy, and having the title has a right to a judg
ment for its possession as against the defendant who he says has 
no title but that of possession. 

The title deeds to the lots ofland owned by the parties recog
nize the dividing line to be the line between the towns of Skow
hegan and Cornville. The earliest title deed put in evidence is 
of the defendant's lot, dated September 12, 1827. The real 
boundary by the title deeds, tracing the title through the several 
parties owning prior to the parties in this suit, is the location of 
the line between the towns named in 1827. Neither party has 
put in evidence the acts incorporating the two towns named, 
which we assume describe the line between the towns, so we have 
not that piece of evidence before us. 

In 1877, proceedings were had in the Supreme Judicial Court, 
on the petition of the selectmen of the town of Cornville for the 
establishment and marking of the line between the towns of 
Cornville and Skowhegan under the provisions of our statute, 
on the ground that the two towns were not able to agree upon the 
location of the line. After notice to the two towns a commission 
was appointed by the court to examine and locate the line 
between the towns. They did so and made their report to the 
court, which was duly accepted. The plaintiff claims that the 
line as marked and located by that commission is conclusive 
evidence of its location as between himself and the defendant. 

This the defendant's counsel do not admit, but maintain that 
the report of the commissioners is not only not conclusive 
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between adjoining owners but that it is not competent evidence 
upon that issue. 

It does not appear that these parties had any notice of the 
proceedings of the commissioners, had any opportunity to be 
heard before them or in the court, and therefore, while until a 
new commission shall be appointed under the statute to locate 
the line, the line thus locate? is conclusive between the towns, 
we do not think it is conclusive bet,;veen adjoining owners who 
are bounded by the town line by deeds running back to 1827. 
So far as the proceedings of the commissioners tend to show the 
location of monuments or objects upon the earth indicating the 
location of the line prior to 1877, it may be competent evi
dence, but it is not conclusive. To give it the force of a judg
ment between the parties would be binding them in regard to 
the location of their lines without notice and without an oppor
tunity to be heard. 

We think, therefore, that the testimony of one of the com
missioners tending to show what monuments they found, tending 
to prove the location of the line, can be considered only as 
evidence with the same weight as if the evidence came from 
other parties than the commissioners. We must, therefore, 
consider all the evidence in the case tending to show the loca
tion of the line between the parties, in accordance with the 
deeds of their titles. 

The evidence tends to show, and is we think uncontradicted, 
that the defendant and the owners of his lot before him had had 
the occupation and possession of the strip of land in controversy 
marked by a division fence built and maintained by the parties, 
some portions of it of a permanent character, for more than forty 
years, and that both parties in their occupation of the lots had 
conformed to the line as indicated by the division fence., 

The burden is upon the plaintiff to prove the location of the 
town line by evidence strong enough to overcome the inference 
to be drawn from this long occupation. While if the occupation 
was by mistake of the location of the line, neither party claim
ing to own beyond the town line, it might not be conclusive; 
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evidence of title by adverse possession, still in a case like this 
where the question to be determined is the location of an ancient 
line established when the country was new and but little settled, 
by surveys that were not generally accurate, being made through 
the woods by the use of the common compass, well known to be 
imperfect and more or less affected by minerals in the immediate 
vicinity, marked· by monuments perishable in their character, 
liable to decay by the action of the elements, liable to be des
troyed and removed in the clearing of the land for cultivation, 
so that at the end of forty or fifty years their original location 
cannot generally be established, the occupation and possession 
of the owners of lots by dividing fences erected soon after the 
establishment of the lines, when the location of the line may 
generally be better ascertained and understood than it can possi
bly be years afterwards, is entitled to great weight in determin
ing the question. And, in cases of doubt, we think the fact of 
the mutual occupation of the parties, the mutual recognition of 
the line as indicated by their occupation and dividing fences, 
should prevail over the uncertainty which arises in any attempt 
by the running of lines so many years after the original survey, 
to establish the true line between the parties. 

From a careful consideration of all the evidence submitted, 
we think the plaintiff has failed to prove a better title to the 
land in controversy than the defendant's possession. 

Judgment for defendant. 
PETERS, C. ,T., WALTON, VIRGIN, FosTER and HASKELL, 

JJ., concurred. 

JAMES VVRIGHT V8. WARREN vV ORTHLEY. 

Somerset. Opinion January 13, 1892. 
Insolvency. Composition. Discharge. Waiver of objections. R. S. c. 70 § 62. 

Where the original payee of a note proved it in insolvency under composition 
proceedings, and received and receipted for the percentage paid by the 
insolvent, and made no objections to his discharge, the grounds for which 
appeared by the record of proceedings in the court of insolvettcy, it was held, 
in a subsequent action upon the note by an indorsee that the payee had waived 
.his right to object to the discharge being invalid as to him; and that the 
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plaintiff, his indorsee, taking the note after a discharge had been granted, 
with full knowledge of the facts, could not invoke the same objections to 
invalidate the discharge. 

ON REPORT. 

This was an assumpsit upon a promissory note, dated March 
8, 1888, given by the defendant to Loantha J. Parkman and by 
her proved in the composition proceedings in insolvency, of the 
defendant, begun on his petition filed ,January 7, 1889, and 
under which he received his discharge July 11, 188~). 

The writ is dated July 12, 1889. Plea, general issue and 
brief statement of defense sPtting out the discharge by the court 
of insolvency. It appeared that after said payee had proved her 
claim and had received and receipted for the dividend under the 
composition, she indorsed the note to the plaintiff ,vho was her 
attorney in the proceedings. 

The plaintiff filed a replication to the defendant's plea alleging 
jurisdictional irregularities in the proceedings and various frauds 
of the defendant, consisting of concealment of his estate, and 
that his schedule of creditors was knowingly false, &c. 

The disposition made by the court of these issues of irregu
larities and fraud renders an extended report of the same unneces
sary. The allegations were found not to be sustained by the 
evidence, which consisted in part of the insolvent's examination 
taken by the plaintiff. 

James ffi·i'ght, for plaintiff. 
Counsel cited: Thaxter v. Johnson, 79 Maine, 348; Betton, 

v. Allen, 9 Cush. 382; Wheelden v. Wilson, 44 Maine, 11; 
Ma'l'.~ton v. Marston, 54 Id. 4 76; Ai'ken v. Kilburne, 27 Id. 
252; Smith v. Parker, 41 Id. 452; I-Iartshorn v. Eanies, 31 
Id. 93; Brinley v. Spring, 7 Id. 241; Pulsifer v. Waterman, 
73 Id. 234; Graves v. Blondell, 70 Id. 190; Laughton v. Har
den, 68 Id. 208; Howe v. Ward, 4 Id. 200; Bank v. Riclt, 81 
Id. 164. 

Walton and Walton, for defendant. 

LIBBEY, J. The plaintiff brings this action as indorsee of a 
promissory note, dated the 8th day of March, 1888, given to 
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one Loantha J. Parkman, for sixty dollars, payable on demand 
with interest. 

The defendant pleads in defense his discharge in insolvency, 
granted by the court of insolvency of Somerset county, on the 
11th day of July, 1889. The discharge was granted by the 
court on composition proceedings under § 62 of Chap. 70 of the 
Revised Statutes. 

The plaintiff contends that the discharge pleaded is not valid 
for several grounds, which he sets out in his replication to the 
defendant's plea. The grounds specified are irregularities in the 
proceedings, which it is claimed took from the court jurisdiction 
to grant the discharge, and frauds on the part of the insolvent 
debtor, which rendered the discharge if the court had jurisdiction 
to grant it, invalid as against his claim. The burden is upon 
the plaintiff to sustain the allegations in his plea. 

We have carefully exarv-ined the evidence upon which he 
relies and arP not satisfied that it sustains his objections to the 
discharge. But if it does, we think he cannot avail himself of 
them. 

At the time of the discharge, the note in suit was held 
by the original payee. She received and receipted for the per
centage offered and paid by the debtor under the composition 
proceedings. The plaintiff took the note as indorsee after the 
discharge and receipt of the percentage paid by the debtor, and 
with full knowledge of all the grounds that he now sets up for 
the purpose of invalidating the discharge. He claims now that 
all the grounds alleged by him in resistance of the discharge 
appear by the records and the proceedings of the court of 
insolvency. They were known to the holder of the note or 
might have been known in the exercise of due diligence, and 
no objection was made to the debtor's discharge by her. Hav
ing knowledge of all the grounds set up by the plaintiff, by 
making no objection to the allowance of the discharge and 
receiving the percentage paid by the debtor, we think she must 
be held as electing to waive the objections that were then open 
to her and take the sum offered by the debtor. The plaintiff, 
taking the note after the discharge was granted and the receipt 
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of the payment by the holder of the note, with full knowledge 
of all the facts which he no\Y relies upon, stands in no better 
position than the indorser stood in. It is too late now for these 
objections to he invoked to invalidate the discharge. Eusti·s v. 
Bolles, 146 Mass. 413; Blake v. Clary, 83 Maine, 154. 

Jud,qrnent for defendant. 
PETERS, C. J., WALTON, FosTER, HASKELL and WHITEHOUSE, 

JJ., concurred. 

GEORGE BRAY, and another, Executors, in equity, 
vs. 

ELDON H. PULLEN, and others. 

Franklin. Opinion January 14, 1892. 
Will. Devise. Descent. Lapsecl Legacy. R. S., c. 74, § 10. 

A testator by the fifth item of his will made the following bequest: "I give 
and bequeath to the children of Lydia Pullen, late wife of the late Alvin 
Pullen, deceased, and grandchildren of my late sister, Betsey S. Burbank, 
deceased, the sum of seven thousand dollars to be equally divided between 
them." Betsey S. Burbank was a sister of the testator, and she left three 
children living at the testator's death; also one daughter, Lydia Pullen, who 
was dead at the time the will was made. This daughter left one son, Eldon 
H. Pullen and three grandchildren, - children of another son who was 
deceased. Held, that Eldon H. Pullen takes one half, and the three grand
children the other half, of the seven thousand dollar bequest made '' to 
the children of Lydia Pullen." 

Any legacy which was intended for the father of the three grandchildren of 
Betsey S. Burbank, although he was not living at the time the will was 
made would not lapse, but would go to his lineal descendents under R. S., 
c., 74, § 10, which provides that when a relative of the testator, having a 
devise of real or personal estate, dies before the testator, leaving lineal 
descendents, they take such estate as would have been taken by such deceased 
relative if' he had survived. 

The testator also bequeathed to Hiram Hackett all the neat stock, sheep, 
horses, colts, swine and other animals . . . which he. owned at the 
time of his decease. Held, that the intention of the testator was to give not 
only the sheep upon the home farm, but also all those which he owned on 
other farms. 

ON REPORT. 

The case is stated in the opinion. 

W. P. Fred Fo,qg, for plaintiff. 
P. H. Stubbs, for Hiram A. Hackett. 
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J. C. Holman, for Freddie B. Pullen and others. 
E. 0. Greenleaf, for Eldon H. Pullen. 

[84 

FosTER, ,J. The plaintiffs, executors of the last will and 
testament of Israel R. Bray, deceased, seek by this bill a con
struction of certain provisions of the will. 

The only questions presented for our consideration arise under 
the fifth and seventh items, which, so far as are material to this 
case, are as follows: 

"Item Fifth. I give and bequeath to the children of Lydia 
Pullen, late wife of the late Alvin Pullen, deceased, and grand
children of my late sister, Betsy S. Burbank, deceased, the sum 
of seven thousand dollars, to be equally divided between them. 
And to Benjamin B. Burbank of Freeman, State of Maine, 
Israel B. Burbank of the State of Minnesota and Mary J. Bur
bank, wife of Daniel Sedgeley, children of the said Betsy S. 
Burbank, my late sister, I give and bequeath seven thousand 
dollars each." 

''Item Seventh. I also give and bequeath unto the 
said Hiram Hackett all the neat stock, sheep, horses, colts, 
swine and other animals, all the household furniture and house
hold goods of every kind, all the farming implements and farm
ing tools, also all the carts, wagons, sleds, sleighs, plows, har
rows, carriages of all kinds, chains, bows, ox-yokes and all 
other implements used for farming purposes, buffalo, and wolf 
robes, and all other carriage and sleigh furniture, and all the 
crops of every kind, and all the food of every kind, all books of 
every kind except account and memorandum books, all fire 
wood and down wood and lumber, also all the clothing, watches 
and clocks, which I may own at the time of my decease." 

The other provisions in the will become important only as 
tending to throw light upon the questions raised in relation to 
the intention of the testator as disclosed by the foregoing items. 

Betsy S. Burbank, mentioned in the fifth item, was a sister 
of the testator. She left three children living at the testator's 
death, viz. :-Benjamin B. Burbank, Israel B. Burbank, and 
Mary J. Burbank, to each of whom was bequeathed seven 
thousand dollars, as appears by the latter portion of the same 
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item. She also left one daughter, Lydia Pullen, who was 
dead at the time the will was made. This daughter, Lydia 
Pullen, left one son, Eldon H. Pullen, and three grandchil
dren,- children of another son, Benjamin, who was deceased. 
Eldon, the only living child of Lydia Pullen, claims the whole 
of the seven thousand dollar bequest made ~1 to the children of 
Lydia Pullen,"- and the children of his deceased brother, Ben
jamin, claims one half of it. This is the contention arising 
under the fifth item. 

Hereupon the following inquiry is addressed to us: 
I. Who under said will is entitled to the legacy of seven 

thousand dollars bequeathed to the children of Lydia Pullen? 
1. The decisions in other cases in the construction of wills,l 

as a general rule, can afford but little aid, inasmuch as each 
case must be governed by the language of the testator and the 
intention as manifested by that language. It is, therefore, 
unnecessary to state more than those elementary principles so 
often laid down by the courts, that in the construction of wills 
the general rule is, that the intent of the testator as expressed 
in the will and not otherwise is to govern. In ascertaining this 
intention the court is not confined to any particular clause, but 
is at liberty to consider all parts of the will, inasmuch as one 
clause is often modified or explained by another. The intention 
of the testator in one particular paragraph, if not entirely clear, 
may be ascertained when other paragraphs or clauses are con
sidered and their bearing and relation, one with another, taken 
into account. The intention of the testator must be the guiding 
star. Applying these elementary principles and general rules./ 
of interpretation to the case at bar, we are satisfied that it was 
the intention of the testator to give Eldon H. Pullen only one 
half of the seven thousand dollar bequest, and that the other 
half was to go to the children of his deceased brother Benjamin. 

As casting some light upon the intention of the testator when 
he made the will, he gave in the same item seven thousand dol
lars to each of the children then living of his deceased sister, 
Betsy S. Burbank. 

Eldon H. Pullen and three minor children of his deceased 
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brother Benjamin, were the only living lineal descendants of 
Lydia Pullen, the other child of Betsey S. Burbank. He had 
treated the living children of his late sister alike by making a 
bequest of seven thousand dollars to each of them. Lydia, the 
other child of his deceased sister was dead, but she had left one 
child, Eldon, then living, and there were living three minor 
children of Eldon's deceased brother Benjamin. These living, 
represented Lydia dead. May it not be properly inferred that 
the testator intended to give those who represented Lydia the 
same in amount as she would in all probability have received if 
alive? 

Equality is strongly manifested not only in the item under 
consideration, but ahio in the third and sixth items. 

Notwithstanding, the testator in express terms bequeaths 
seven thousand dollars to the ''children of Lydia Pullen," to be 
'' equally divided between them," Eldon claims that he was the 
only child of Lydia living at the date of the will, and conse
quently entitled to .the whole sum. Such a construction as that 
would give Eldon, a grandchild of the testator's deceased sister, 
Betsy S. Burbank, a legacy equal in amount to that given to 
her own children in the same item of the will, and leave three 
small children of Eldon's deceased brother without anything. 
Had it been the intention of the testator to give Eldon the whole 
of the legacy of seven thousand dollars, there is no apparent 
reason why he should have used language bequeathing it '' to the 
children of Lydia Pullen," instead of using the singular num
ber, or designating Eldon by name. 

2. Eldon and Benjamin were the children of Lydia Pullen, 
and relatives of the testator. Benjamin had died leaving lineal 
descendants. Any legacy, therefore, which was intended for 
Benjamin as one of "the children of Lydia Pullen," would not 
lapse, but would go to his lineal descendants, under the statute 
which provides that when a relative of the testator, having a 
devise of real or personal estate, dies before the testator, leav
ing lineal descendants, they take such estate as would have been 
taken by such deceased relative if he had survived. R. S., c. 
74, § 10. Nutte1· v. Vickery, 64 Maine, 490, 498; Moses v. 
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Allen, 81 Maine, 268, 271; Mor8e v. Hayden, 82 Maine, 227, 
230. This statue is in furtherance of what may be presumed to 
have been the intention of the testator, and prevents the opera
tion of the common law, and upholds devises which would other
wise lapse. Snow v. Snow, 49 Maine, 159, 163. Thus, in 
Nutter v. Vicke1'y, supra, it was held that upon reason, princi
ple and authority, the lineal descendants of a relative of the 
testator having a bequest in the will are entitled to the legacy 
given to their ancestor though the original legatee was in fact, 
dead at the date of the will. 

And it makes no dHference in the application of the rule 
whether the bequest is made to such relative by name, or 
whether he is designated in the will only by his relationship. 
Moses v. Allen, 81 Maine, 268, 271. 

II. Who under said will is entitled to said writings obliga• tory, and the sheep in them mentioned? 
The testator was an extensive dealer in wool, and at the time 

of his death owned a large number of sheep. There were about 
one hundred and thirty upon his home farm, and five hundred 
and ninety-six upon other farms. 

No question is raised except in relation to the sheep that were 
away from the home farm, and which were leased to different 
individuals by certain writings or obligations, fifteen in number. 
Copies of all these obligations have been annexed to the bill; 
and from them it appears that the testator was, without question, 
the owner of all the sheep mentioned in them. The lessees were 
to return the same sheep, paying for their use in wool. The off
spring belonged to the lessees. 

By the seventh item of the will the testator makes use of this 
language : "I also give and bequeath unto the ~aid Hiram 
Hackett all the neat stock, sheep, horses, colts, swine and other 
animals . which I may own at the time of my 
decease." 

The language of this bequest is clear, and there is no qualifi
cation or limitation of it in any part of the will. No bequest of 
the sheep is made to any one else. No one knew better than 
the testator that he was the owner of the sheep mentioned in the 
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several writings, and ff he had intended to restrict this gift of 
sheep to those upon his homestead farm at the date of his will, 
or at the time of his decease, it would have been a very easy 
matter so to have expressed himself. Not having done so, but 
having used language that is too clear to be susceptible of any 
other meaning than that expressed by it, we have no doubt that 
Hiram Hackett is entitled to the sheep mentioned in the several 
writings. It is the duty of the executors to ascertain ·what sheep 
were owned by the testator at the time of his decease, whether 
by the aid of the writings mentioned or otherwise, and to deliver 
the same over to the party entitled to them. 

As this bill was brought by the executors in good faith to 
obtain a construction of the will upon provisions in relation to 
which doubts might well exist, costs, including reasonable 
counsel fees, are allowed to all the parties to this suit, to be 
pnid by the executors out of the atsets of the estate, and charged 
in their administration account. 

Decree accordingly. 
PETERS, C. J., WALTON, VIRGIN, EMERY and HASKELL, 

JJ., concurred. 

ISABELLA A. LADD vs. MELVINA DICKEY. 

vValdo. Opinion January 14, 1892. 
Deed. Tax-title. E1;idence. Notice. Sale. Description. Collector'sproceeclings. 

R. S., c. 6, § § 193-198. 

Recitals of the collector in a tax deed are not evidence of the facts recited. 
A collector's recital that nine months had elapsed before he gave notice of a 

sale, is not sufficient. He should state the time when he gave the notice. 
Nor is his recital, that he gave notice at least six weeks before the time of 
sale, sufficient. He should state when he gave the notice. 

It is not sufficient for him to recite in his deed that he posted up notices of 
his sale where warrants for town meetings are required to be posted. He 
should state where he posted them up. 

The collector's deed should state the person, to whom as the owner or occupant, 
notice of the time and place of sale, and the amount of the tax due, was 
given. A recital that the notice was given to a person who was owner or 
occupant, is not sufficient evidence of the fact. 

A recital in a collector's deed that he sold the premises named to the purchaser, 
as a whole, he being the highest bidder therefor, is not sufficient. It 
should appear that he exposed for sale and sought offers for a fractional 
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part of the premises sufficient to pay the tax and legal charges, and that he 
could obtain no bid therefor. 

A recital that it was necessary to sell the whole amount so assessed and 
adYertised, no person offering to pay the tax, &c., for a smaller fractional 
part of said real estate, is not sufficient. It must appear that he tried to 
obtain an offer for the payment of the tax, &c., for a fractional part of the 
premises, ,vithout success. 

Of erroneous descriptions and time of sale. 

ON REPORT. 

This was an action of forcible entry and detainer brought in 
the Police Court, of the city of Belfast, and removed to this 
court on hrief statement of title under IL S., c. 94, § 6. The 
only question presented for decision was that of title. The 
plaintiff's title rested upon the validity of two tax deeds. 

The property in controversy, was sold by the collector of 
taxes of 1880 and 1883, tmd purchased at the tax sales by the 
town of Stockton, from whom the plaintiff derived title. 

The deed under the second sale is as follows : 
~~ Collector's Tax Deed. State of Maine. To all people to 

whom these presents shall come, I, F. R. Daggett, collector of 
taxes for the tmvn of Stockton in the county of Waldo and 
State of Maine, for the year one thousand eight hundred and 
eighty-three, legally chosen and sworn, send greeting: 

~~ Whereas, the assessors of the town of Stockton for the year 
aforesaid, legally chosen und sworn, have, agreeably to law, 
assessed the real estate hereinafter described in the sum of four
teen dollars and three cents, taxed to Melvina Dickey as 
resident proprietor of said real estate in said Stockton, which 
in their list of assessment they have committed to me, collector 
of said town, to collect, and whereas no person has appeared to 
discharge said tax, although I have advertised the same hy 
posting notices of the non-payment of said tax after it had 
remained unpaid for the term of nine months from the date of 
said assessment, and of my intention to sell so much of said 
real estate as would be necessary to discharge said tax and all 
intervening charges, at three public places in said t~n where 
warrants for town meetings are required to he posted, s~··weeks 
before the day of sale; and have lodged with the town clerk a 
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copy of such notice with my certificate thereon, that I have 
given notice of the intended sale as required hy law; and at 
least ten days before the sale I delivered to the owner or 
occupant thereof, a written notice signed by me, stating the time 
and place of sale and the amount of taxes due. 

''Therefore, know ye, That, I, F. R. Daggett, collector of 
taxes, as aforesaid, in consideration of the sum of fifteen dollars 
and fifty-three cents, to me paid hy the inhabitants of Stockton 
in the county of Waldo and State of Maine, have granted, bar
gained and sold, and do hereby grant, bargain, sell and convey 
to the said inhabitants of Stockton their heirs and assigns for
ever, the following described real ei,tate situated in said town 
of Stockton, viz. :-The Melvina Dickey homestead on east 
side of turnpike road in Lot No. 9, eighty acres of land with 
buildings thereon, valued at seven hundred and fifty dollars ; 

"The same having been struck off to the said inhabitants of 
Stockton, they being the highest bidder therefor, and it being 
necessary to sell said amount of real estate so assessed and 
advertised, no person offering to pay the taxes and legal charges 
for a smaller fractional part of said real estate, at a public 
auction, legally notified and holden at the selectmen's office in 
said town of Stockton on the ninth day of June, 1885. 

"To have and to hold the same to the said inhabitants of 
Stockton their heirs and assigns, to their only proper use and 
behoof forever, subject however to the right of redemption 
which the owner thereof or any other person may have at any 
tinie within the time specified by law. 

"And I do covenant with the said inhabitants of Stockton 
their heirs and assigns, that I gave notice of the intended sale 
of real estate according to law, that said sale was within two 
years after the warrant for the collection of said taxes was 
delivered to me, and that in all respects in the premises I have 
observed the directions of law, whereby I have good right and 
full power to sell and convey the premises to the said inhabi
tants of Stockton to hold as aforesaid. 

"In witness whereof, I have hereunto set my hand and seal, 
in my. capacity as collector aforesaid, this thirteenth day of 
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June, Anno Domini one thousand eight hundred and eighty-five. 
F. R. Daggett, Collector. (Seal) 

"Signed, sealed and delivered in the presence of Alex'r Black. 
,rState of Maine, Waldo, ss. June 13, 1885. Then per

sonally appeared the above named F. R. Daggett, Collector, and 
acknowledged the above instrument to be his free act and deed, 
before me, Alex'r Black, Justice of the Peace." 

Other facts are stated sufficiently in the opinion. 

Thompson and Dttnton, for plaintiff'. 
The proceedings up to the time of the sale being regular and , 

legal, the introduction of the collector's deed duly executed and · 
recorded, and the deed from the purchaser at the tax sale to the 
plaintiff make a prima facie case for the plaintiff; and the 
defendant not having deposited the amount of taxes, interest 
and costs accruing under the sale, the evidence introduced by 
her was not admissible, and should not be considered; and at 
this stage of the case the plaintiff is entitled to judgmept. R. 
S., chap. 6, § 205. 

The homestead of Isaac George in 1880 and the homestead of 
Melvina Dickey in 1883, on the east side of the turnpike road, 
was a well known farm in Stockton. Its boundaries were 
indicated by fences. A person having the knowledge necessary 
to apply the description to the face of the earth could identify 
the premises with certainty and precision. He could make no 
mistake. In Greene v. Lunt, 58 Maine, 518, the court after 
holding certain descriptions to be sufficient, give the reason for 
so holding, in these words: "These lots are sufficiently described 
to enable any one to identify them by having the knowledge 
necessary to apply the description to the face of the earth." 

The description in this case answers all the requirements of 
this rule, although there may be an error in the number of the 
lot. Abbott v. Pike, 33 Maine, 204. 

1V. T. C. Runnells, for defendant, 

LIBBEY, J. The plaintiff's title depends upon the validity of 
two tax sales, one in December, 1881, on the tax assessed to 

VOL. LXXXIV. 14 



194 LADD V. DICKEY. [84 

Isaac George, the other made in June, 1885, on the tax assessed 
to the defendant. The sale~ were made to the inhabitants of 
the town of Stockton, and the plaintiff claims under a deed from 
that town. The burden of proof is upon the plaintiff to show 

.• that in making these sales, or at least one of them, all the 
requirements of law were complied with by t~e collector. We 
think she has failed .to do so. 

The deeds from the collector relied on are not sufficient to 
make out a prirna facie case of title. They do not show that 

. the law was complied with. The recitals in a collector's deed 
,are not evidence of the facts recited. Libby v. Mayberry, 80 
Maine, 137. 

It does not appear that nine months had elapsed before the 
collector gave notice of sale. His recital that nine months had 
elapsed is not sufficient. He should state the time when he gave 
notice. Nor is his recital that he gave the notice at least six 
weeks before the time of sale, sufficient. He should state when 
he gave the notice. Nor is it sufficient for him to recite in his 
deed that he posted up the notices where warrants for town 
meetings are required to be posted. He should state where he 
posted them up. Nor does it appear to whom he gave the ten 
days written notice of the time and place of sale and the amount 

. of tax due, as the owner or occupant of the premises. His 

. recital that he gave it at least ten days before the sale, to a per
son who was the owner or occupant, is not sufficient evidence 
of the fact. 

But the more substantial objection to the sale is, we think, 
that he recites in his deed that he sold the premises named to 
the inhabitants of the town of Stockton as a whole, they being 
the highest bidders therefor. It should appear that he exposed 
for sale and sought offers for a fractional part of said premises 
sufficient to pay the tax and legal charges, and that he could 
obtain no bid therefor. It is not sufficient for him to say that 
it was necessary to sell the whole amount so assessed and adver
tised, no person offering to pay the tax and legal charges for a 
smaller fractional part of said real estate. It must appear that 
he tried to obtain an offer for the payment of the tax and legal 
charges for a fractional part of the premises without success . 

• 
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Again, when we look into his return of his doings in making 
the sale of 1885, to the town clerk, as required by the statute 
which is made legal evidence of the facts stated therein, we find 
that the only description given of the land sold is, ''Quantity of 
land sold; acres, eighty." And the return which he made to the 
treasurer of the town, required by statute, contained the same· 
description of land only, ''No. of acres, eighty." And the same, 
fact exists in both his return to the town clerk and to the town'. 
treasurer of his proceedings in the sale of 1881. The only
description of the land sold is, "Quantity of land; acres, one· 
hundred and twenty." And these are the only descriptions of' 
the lands taxed in the warrants from the assessor8 committing 
the taxes to him for collection. 

Then, again, the recital in the deeds of the time of sale does, 
not show that the sale took place at the time named in the notice., 
The notice of sale in 1881, specified the time of sale, the third_ 
day of December, at two o'clock in the afternoon. The notice· 
of the sale in 1885, was the ninth day of June, at one o'clock: 
in the afternoon. The recital in the deeds is, that one sale was. 
made on the third <lay of December and the other wa.s made on 
the ninth day of June. The hour of the day when the sale was, 
made does not appear by the recitals in the deeds. 

There are other defects in the proceedings, but we deem it 
unnecessary to specify any further. 

Jud,qnient for the defendant. 
PETERS, C. J., WALTON, VIRGIN, HASKELL and WHITEHOUSE,, 

JJ., concurred. 

MARGARETTA B. PORTER. 

vs. 
FRENCHMAN'S BAY AND MT. DESERT LAND AND WATER Co. 

Hancock. Opinion January 15, 1892. 
Equity. Specific performance. Pleading. R. S., c. 77, § 6, cl. III. 

J'he Supreme Judicial Court has jurisdiction, in a proper case, in equity to 
( decree upon a bill by the vendor specific performance of a contract in writing t( for the purchase of land; but does not take jurisdiction in equity, when 
'.,,_; the plaintiff has a plain, adequate and complete remedy at law. 

1
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To give the court jurisdiction in equity, it must appear by the allegations in 
the plaintiff's bill that his remedy at law is not plain, adequate and complete. 

ON REPORT. 

Bill in equity, heard on bill and demurrer, by a vendor seek
ing to enforce specific performance, against his vendee, of a 
written contract for the purchase of real estate. The bill alleged 
a tender of the deed, and all other acts required of the vendor, 
under the contract, and concludes thus : "but the said defendant 
then and there refused to accept a conveyance of said premises, 
or to pay to the plaintiff said one thousand dollars according 
to the terms and conditions of said [ written J instrument." 

"The said plaintiff is still seized in fee of said premises and 
is still in possession as owner thereof, a,nd is ready, as she has 
been at all times since said fourth day of April, and will continue 
to be, to transfer said premises to said defendant and to receive 
therefor said one thousand dollars." 

'' Wherefore, the plaintiff prays specific performance of the 
said agreement hereinbefore referred to in Par. I, and that the 
defendant may be decreed to do and to perform all necessary 
acts for enabling it to perform its part of said agreement by 
paying to said plaintiff the said sum of one thousand dollars 
upon tender by the plaintiff of a good and sufficient deed of said 
premises which the plaintiff will always be ready to make." 

The following causes of demurrer were assigned : '' said · bill 
of complaint contains no allegation that said defendant corpora
tion is capable and has the ability of being made to comply with 
the requirements of a decree granting such relief as is therein 
asked for, . . it doth not appear by said bill of complaint 
that a full and adequate remedy doth not exist through ordinary 
courts of law." 

Deasy and Higgins, for plaintiff. 
Defendant's financial ability to comply with a decree of 

specific performance cannot affect its legal or equitable liability. 
When a contract is in writing, is certain, is fair, in all its parts, 
is for an adequate consideration, and is capable of being per
formed, it is as much a matter of course for courts of equity to 
decree a specific performance, as for a court of law to give 
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damages for a breach thereof. Chance v. Beall, 20 Geo. 142; 
Rogers v. Saunders, 16 Maine, 92; .Hopper v. Hopper, 16 N. 
J. Eq. 147; Hull v. Sturdivant, 46 Maine, 34. Counsel also 
cited: Bisp. Eq. 4 ed. § 364; Richter v. Selin, 8 Serg. & R. 
425; I1er1· v. Day, 2 Harris (Pa.), 114; Brewer v. Fleming, 
1 P. F. Sm. 113; Napier v. Darlington, 20 Id. 64; Finley 
v. Aiken, 1 Grant's cases (Pa.), 83; .1.lfalin v. Malin, 1 Wend. 
625; McI1eclmie v. Sterling, 48 Barb. 330; Hall v. Smith, 14 
Ves. 426; Old Colony R.R. v. Evan.~, 6 Gray, 25; Scln-oppel 
v. Hopper, 40 Barb. (N. Y.) 25; Story's Equity, § 723 note; 
Salisbury v. Bigelow, 20 Pick. 174; Haven v. Lowell, 5 Met. 
35; Hilliard v. Allen, 4 Cush. 532; Cathcart v. Robinson, 5 
Pet. 278. 

A vendor of land may come into a court of equity to compel 
specific performance of a contract of sale, although he may have 
a remedy at law by an action for the purchase money. Phyfe 
v. Wcirdell, 5 Pai. 268; Sprin_qs v. Saunders, Phi11. (N. C.) 
Eq. 67; Finley v. Aiken, 1 Grant's cases (Pa.) 83; Larru;on 
v. Burt, 4 W. & S. 27; Brown v. Haff, 5 Pai. 240; R. S., c. 
77, § 6, cl. III. 

IIale and Handin, for defendant. 
The plaintiff may recover at law and cannot come into equity 

to obtain exactly and precisely what he can have at law. Howe 
v. Nickenwn, 14 Allen, 400,406; Jacob.~ v. P. & S. R. R. 
8 Cush. 223; Gill v. Bicknell, 2 Cush. 355; Russell v. Olm·k, 
7 Cranch. 69; Jones v. Newhall, 115 Mass. 244, 249. 

:Most of the cases in Massachusetts where such decrees have been 
rendered will be found to be cases where trusts or other subjects 
of equitable jurisdiction have been involved or else the question 
of jurisdiction is not raised. Jones v. Newhall, supra; Myer's 
Fed. Dec. Vol. 15, § 1196. 

The tendency of this court by recent decisions is to hold to a 
limited jurisdiction, the burden being on the plaintiff to show 
he is without legal remedy. White v. Dresden, 70 Maine, 
317; Caleb v. Hearn, 72 Id. 231; Bfrd v. Hall, 73 Id. 73 ;; 
Robinson v. Robinson, Id. 170; Titcomb v. McAllister, 77 Id .. 
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353,358; Messe,· v. Storer, 79 Id. 512; Dennison, &c. Oo. v. 
Robinson & Oo. 7 4 Id. llG. 

Defendant, in any event, could not perform contract unless 
it had property, means, capability and ability to carry out the 
trade. If necessary to make allegations upon these points the 
plaintiff has not done so. 3 Porn. Eq. § 1405. 

LIBBEY, ,J. Bill in equity, praying for decree for a specific 
performance of a contract in writing, made by the defendant 
with the plaintiff for the purchase of a lot of land in the vi1lage 
of Sorrento. 

It comes before this court on a demurrer to the bill by the 
defendant, and the question to he determined is whether upon 
the allegations in the hill this court has jurisdiction in equity to 
decree a specific performance. vVe think it clear that in a 
proper case the court has jurisdiction to decree specific perform
ance of a contract in writing for the conveyance ofland, in a bill 
brought bythevendororbythevendee. R. S., § 6, c. 77, cla;;~IYI. 

{

But the court in this State does not take jurisdiction in equity 
when the plaintiff has a plain, adequate and complete remedy 
in an action at law. Milliken v. Dockray, 80 Maine, 82; 
Baclzelcler v. Bean., 76 Maine, 370; Alley v. Chase, 83 Maine, 537. 

And we think it must appear by the allegations in the hill, 
where an action at law may be maintained, that the remedy by 
it is not plain, adequate and complete; for it is a well estab
lished rule of equity pleading that the bil] must contain allega
tions showing that the court has equity jurisdiction. Story's 
Equity Pleadings, § § 10 and 34. Jones v. NeMJhall, 115 Mass. 
244, pp. 252, 253. 

In this case, we think it perfectly clear that the plaintiff has 
:a right to maintain an action at)aw for a breach of the contract. 
That being so, to show jurisdiction in equity, there should be 
,some allegations in the bill showing that the remedy at law 

, , \ would not be adequate and complete. There is nothing of the 
'" kind in this bill. After setting out the contract, it alleges that 

.:;. ~the plaintiff ,ras in 11ossessio11 of the la11d and l1as co11ti.11ued tc) 
i 't' 
j '•,. ·he in posse~sion of the land to the time of the filing of the bill; 

··y" 
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no allegation that her action in regard to the land was in any 
way changed by the making of the contract ; no allegation that 
anything had been done by either party in consequence of the 
making of the contract which could not be taken into consider-.• 
ation in the asses::mient of the plaintiff's damages. 

Dmnur1'e1' su,r..;tained. Bill dismissed with costs. 
PETERS, C. J., WALTO~, VIRGIN, EMERY and WHITEHOUSE,. 

JJ., concurred. 

JAMES LONG, in equity, vs. MARY McKAY, and others. 

Hancock. Opinion January 15, 1892. 
Trust. Husband aud Wife. Presurnptiun. 

When a husband furnishes his wife money to be used in buying land, ancl she 
uses it for that purpose taking the title in her own name, there is no pre
sumption that the wife holds the title in trust for the husband; but from the 
relationship of the parties, the presumption is that it was for her benefit. 

The burden of proof is upon the husband to establish the trust by proof full, 
clear and convincing. 

ON REPORT. 

Bill in equity, heard on bill, answers and proofs, in which the. 
plaintiff seeks a decree that the defendants, his children, may 
release to him two lots of land, the legal title of which they hold 
as heirs of their deceased mother, and which he claims that his 
children hold· in trust for him by reason of his having furnished 

· the money to purchase the land for him, she having taken the 
deed in her own name. 

The facts are stated in the opinion. 

Wiswell, King and Peters, for plaintiff. 

W. P. Foster, for defendants. 

LIBBEY, J. The plaintiff claims to maintain this bill against 
the defendants on the ground that his deceased wife at the time 
of her death held the legal title to the place described in the 
bill, upon which he with his family had lived for many years, 
in trust for him, and he claims a decree against the defendants 
who are daughters and heirs of the deceased wife, requiring them 
to convey to him the title which they claim. 
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The facts as he alleges them in his bill are, briefly stated, as 
follows: In 18fi3, Alfred F. Adams and Samuel Adams, Jr., 
copartners under the firm name of Adams & Co., held a mort
gage on a part of the premises in controversy, and at the April 
term of the Supreme Judicial Court in the county of Hancock, 
recovered judgment against the plaintiff for a sum other than 
the mortgage debt of five hundred and forty-seven dollars and 
ninety-six cents ; on the first day of June of that year they 
levied the execution which they had obtained upon said judg
ment upon both pieces of the lands described in the bill, receiv
ing seizin thereof; that in March or April, 1864, he enlisted in 
the army of the United States, receiving as bounty the sum of 
four hundred dollars, which he gave to his wife to be used to 
purchase the place of Adams & Co., and as he alleges to take a 
deed of the title to him; that in 18G5, when he was discharged 
from the service he delivered to his wife another sum received 
as compensation for his services, amounting, with the sums 
which he furnished her in 1864, to more than six hundred dol
lars; that on the seventeenth day of June, 1864, after the title 
of Adams & Co., to the premises had become absolute, his wife 
purchased of them the title to the premises, paying therefor the 
sum of six hundred dollars, the money which he had furnished 
her for that purpose, and took a deed in her own name, which 
was duly reeorded; and he alleges that he did not know the 
fact that she had taken the deed in her own name for several 
years afterwards. 

The defendants in their answer, deny the material allegations 
in the bill, and allege that the moneys which the plaintiff fur
nished to his wife were given to her to enable her to purchase 
the place of the Ada.mses for a home for herself and the farnHy ; 
that the plaintiff knew that his wife took the title in her own 
name and consented to it, and made no effort to induce her to 
convey to him the title during her lifetime. 

The burden is upon the plaintiff to establish the trust by proof 
full, clear and convincing. Dudley v Bachelder, 53 Maine, 
403; Burleigh v. White, 64 Maine, 23. 

Proof that the plaintiff furnished his wife with the money with 
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whieh to make the purchase creates no presumption of trust; 
but the presumption arising from it, considering the relation
ship of the parties, is that it was furnished for her benefit. 
Stevens v. Stevens, 70 Maine, 92. 

The proof furnished by the plaintiff to overcome this pre
sumption and establish the trust in his wife, comes almost 
exclusively from him. The defendants are heirs, and whatever 
title they have they acquired as heirs of their deceased mother. 
It is claimed by the defendants th~t the plaintiff is not a compe
tent witness to testify to support his case except in relation to 
such matters as the defendants have testified to. vVe do not 
deem it necessary to discuss this question and determine to what 
extent the plaintiff is a competent witness, because we are of 
opinion that, taking all the testimony in the case and consider
ing it in the Hght of all the surrounding facts and circumstances, 
it is not sufficient to convince us that there was an agreement of 
trust on the part of the wife. 

In 1864, on the plaintiff's own statement, he was a poor man, 
his homestead held by Adams & Co. by his mortgage, and the 
levy they made in 18G3,-the title to become absolute in them on 
the first day of June, 18G4. He was considerably in debt at 
that time to other parties. It does not appear that he possessed 
any other property to any amount. He determined to enlist in 
the army. He then had a family of a wife and seven children, 
the oldest one seventeen years old. He was for a time, at least, 
to leave his wife in the care of the family with hut very little 
means of support, and he gave to her the money to be used in 
the purchase of the homestead. The uncertainty of his life was 
increased by his enlistment in the army. He might not return. 
Is it unreasonable to infer that his desire was that the money, 
which he received from his enlistment, should go to create and. 
maintain a home for his wife and family if he should not return, 
and for himself as well, if he did? The title had just been taken 
from him by Adams & Co. He had other credjtors. If it was 
purchased back in his own name, it would be subject to attach
ment and levy by the other creditors, and his wife and children 
might be deprived of a home. "re think the theory that the 
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purpose and agreement was that the wife should take the title 
in her own name the more reasonable one. She waited until 
after the title became absolute in Adams & Co., and then made 
the purchase and took the deed in her own name, which was 
duly recorded. True, the plaintiff alleges that he did not know 
the fact that the title was taken by his wife in that way for sev
eral years afterwards. v\Te cannot give credit to that statement; 
for in 1869, only four years after he returned from the army, 
his wife conveyed a portion of the premises to Haynes and 
others, and he signed the deed with her relinquishing what was 
supposed to be a right of dower. He then knew that his wife 
had the title, if never before. It does not appear that he made 
any protest against her holding the title at that time; but his 
act is incom,istent with any other belief than that she held the 
title and it was necessary for him to relinquish what was sup
posed to be a right of dower. 

The evidence tends to show that the matter was talked over 
by the husband and wife at different times during her lifetime. 
She died in May, 1880. The plaintiff instituted no proceedings 
against her to require her to convey to him the title, and he 
delayed bringing the suit for nearly six years after her death. 
While we do not deem it necessary to determine the question 
raised by the defendants of the effect of the plaintiff's ]aches in 
asserting his claim of title for so many years ns a bar to the 
maintenance of this bill, we think the delay is entitled to some 
significance as evidence in connection with what is disclosed. 

Carefully considering the testimony of the plaintiff and the 
evidence produced by the defendants tending to contradiet him 
and establish the theory that they set up in their answer, and 
applying to it the probabilities under all the circumstances dis-

• closed, with the fact that the wife during her lifetime claimed 
that she rightfully held the title, and that the plaintiff delayed 
setting up his claim until after her death, when she cannot speak 
in regard to the transactions, we are not satisfied that the plaint
iff has proved the trust that he claims hy full, clear and con-
vincing proof. Bill di:-mii.-;sed. 

PETERS, C. J., WALTON, VIRGIN, EJ\,IERY and v\THITEHOUSE, 

JJ., concurred. 
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GOODWIN V, RAILROAD, 

Mo mus GooDWIN, Administrator, 
V,'!, 

BOSTON AND MAINE RAILROAD. 

York. Opinion January 21, 1892. 
Railroad. Negligence. Passenger. Contributory negligence. 

203 

The riding upon the platform of a p:issenger car upon a railroad is such neg
ligence, on the part of the passenger, as will bar his recovery for injuries sus
tained by being thrown from the platform in rounding a curve. 

ON MOTION AND EXCEPTIONS. 

This was an action on the case for negligence in causing the 
death of plaintiff's intestate, while a passenger on train of 
defendant's road, by being thrown from the platform on which 
he was riding .. 

The writ alleges in the first count that, for want of'' sufficient 
cars and reasonable accommodation," deceased was "compelled 
to remain standing upon the platform of the car," and while so 
standing, and in the exercise of due care, was thrown therefrom 
"wholly through defendant's negligence," his leg broken, and 
other injuries caused to his person and property. 

In the second count, it is alleged to have been defendant's 
duty to provide "proper cars and sufficient and proper accommo
dations therein for passengers to be seated," which it failed to 
do ; and that deceased'' was unable to obtain a seat or convenient 
standing room in said train," and "was obliged to stand upon 
the rear platform of the passenger car next the locomotive;" 
that the track had a curve "very sharp and dangerous to be run 
over ;" and that defendant, well knowing the premises, "ran 
said train upon said sharp and dangerous curve, . . at a very 
high and dangerous and improper rate of speed, so that the car 
upon the platform of which deceased stood, was suddenly, 
violently, and forcibly thrown against and upon the outer rail 
of said dangerous and sharp curve, and thereby said car was 
violently jerked and jolted," whereby deceased was "thrown 
from the car" and received injuries of which he died some 
twelve hours afterward. 

1
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It was in evidence, that the deceased, August 29, 1889, 
became a passenger on defendant's train at York en route for 
Portsmouth; that he did not enter any car of the train, of which 
there were three, but stood upon the rear platform of one of 
them until he was thrown, or fell, from the train and received 
injuries of which he died early next day. 

There was some slight conflict of evidence as to the rate of 
speed at which the train was moving at the time, several of 
plaintiff's witnesses describing it generally as very fast, while 
the train employees and others testified that the train was 
moving at about the usual rate of speed. 

At the point where deceased fell or was thrown from the 
train, there was a curve, but no evidence of any dangerous 
character it possessed in any way was given, while engineers 
and train men testified generally as to its safety and not excep-
tional character along the line. · 

Defendant claimed (1) that its road, track, and curvature 
were in no way dangerous, but entirely safe, and that its train 
was not run at either an unusual or a dangerous rate of speed, 
and that, therefore, it was not negligent in any particular; and 
(2) that the deceased, by voluntarily riding upon the platform 
of the car while the train was in motion, assumed the extra
ordinary risks of such an exposed position, and thus contributed 
to the injuries he received. 

The view taken by the court of the merits of the case on the 
motion renders the exceptions immaterial. 

Samuel W. Emery and H. H. Burbank, for plaintiff. 
Plaintiff's intestate was in the exercise of due care under 

existing circumstances. He was a lawful passenger, entitled to 
a seat in defendant's car, which should have been provided for 
him by defendant. An excursion over the road had been 
advertised and defendant should, and by ordinary foresight 
could, have furnished sufficient seats for passengers. One 
empty car was left at York Beach prior to the return trip on 
which the deceased was injured. 2 Kent's Com. G02; 2 Greenl. 
Ev. § 221; Story's Bailments, § 601; Wa1'1'en v. Fitch. Rail
road, 8 Allen, 233; Ingalls v. Bills, 9 Met. 15; Simmons v. 
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N. B. etc. St. Co. 97 Mass. 368; Barden v. B. C. and F. 
Railroad, 121 Mass. 428; Bates v. 0. C. Raifroad, 14 7 Mass. 
265; Willis v. L. I. Railroad, 34 N. Y. 670. 

It was a hot August day, cars more or less crowded, and 
there was sufficient evidence from which the jury might well 
find that there were no vacant seats in the cars. He was not 
obliged to stand in the aisle. Therefore, he was neither 
"voluntarily," "unnecessarily," nor ''improperly" riding upon 
the platform. Hence, his position under the circumstances was 
not contributory negligence. Shear. and Redf. on Neg. § 284; 
Beach on Contrib. Neg. § 54; Ma.quire v. Mid. Ry. Co. 115 
Mass. 239; Fleck v. Union Ry. Co. 134 Mass. 481; Goodrich 
v. Penna, R. D. Co. 29 Hun, 50; Willis v. L. I. Rd. Co. 34 
N. Y. 670. 

Passengers may he justified or excused by circumstances, for 
which railroad corporation is responsible, in that it might have 
prevented them by requisite care and prevision. State v. B. & 
Me. Railroad, 80 Maine, 433; Hooper v. Sa-me, 81 Maine, 267. 

His position was, necessarily, a condition, hut not a contrib
uting cause of his injury. O'Brien v. McGlinchy, 68 Maine, 
557; Dewire v. B; and Me. Railroad, 148 Mass. 34 7; Willis 
v. L. I. Ry. Co. 34 N. Y. G70; State v. Railroad, 52 N. H. 
528; Beers v. Housatonic Railroad, 19 Conn. 5G(:>. 

Whether or not Goodwin was in the exercise of due care, 
under all the circumstances, and so, whether his act-his posi
tion-was such contributory negligence as to preclude the 
right of action, was a question solely for the jury. I1eith v. 
Pinkham, 43 Maine, 501; Dunn v. G. T. Ry. 58 Maine, 193; 
Plumnier v. Railroad Co. 73 Maine, 592; Hobbs v . . Eastern 
Railroad, 6G Maine, 575; Shannon v. B. & A. Railmad, 78 
Maine, 59; State v. B. and Me. Railroad, 80 Maine, 431; 
Hooper v. Same, 81 Maine, 267; Bigelow v. Rutland, 4 Cush. 
247; Spofford v. Harlow, 3 Allen, 17G; Barden v. B. C. & 
F. Railroad, 121 Mass. 426; Treat v. B. & L. Railroad, 131 

. Mass. 372; Fleck v. Union Ry. Co. 134 Mass. 481; 1lfc
Donouglt v. J.lfet. Railroad, 137 Mass. 212; We1·le v. L. I. 
Railroad, 98 N. Y. 650. 
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The lack of seats, the crowded condition of the cars, the 
summer heat, these and other facts, ·were properly submitted to 
the jury to determine whether this passenger had sufficient 
excuse or justification, considering the ordinary dangers of the 
platform, for riding thereon, and by their verdict it must follow 
that he was not guilty of contributory negligence. Nor was he 
presumed to know of the rule forbidding riding on platform. 
Such knowledge must be proved. Dunn v. G. T. Ry. 58 Maine, 
192; Hanson v. E. and N. A. Railroad G2 Maine, 80. 

There is evidence tending to prove that Goodwin took the 
precaution to hold on to the rail of the car, thus exercising 
ordinary prudence against the ordinary risks of such a position, 
i. e., ordinary jars and shaking of the cars. The jury were 
warranted in finding that Goodwin used due care to protect 
himself against all perceptible or reasonable anticipated dangers; 
care which was sufficient until some unusual, unanticipated and 
extraordinary acts of the defendant occurred which threw him 
from the train. 

Defendant's negligence alone caused the injury to this pas
senger Goodwin. 

a. No sufficient, suitable accommodations were provided for 
passengers in a contingency which defendant had reason to 
anticipate both hy previous advertisement and the presence of 
large numbers of passengers going over the road eastward prior 
to the return trip train from which Goodwin was thrown. 

The care, skill and foresight required of carriers of passengers 
are commensurate with the magnitude of the interests involved, 
and with the attendant or anticipated dangers ; and with the 
increase of danger, the law is more exacting in its measure of 
duty and responsibility. 

That measure is defined thus: the utmost skill, the most 
careful management, extraordinary care, the highest diligence, 
the greatest possible precaution. Anything short of these 
becomes neglect and charges carrier. Bi8lt. Non- Contract Law, 
§ § 1062, 1064; Edward8 v. Lonl, 49 Maine, 280; Treat v. 
B. & L. Railroad, 131 Mass. 371; Werle v. L. I. Railroad, 
98 N. Y. 650, and cases supra. 
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b. It was the duty of defendant's conductor to show Goodwin 
to a seat, or a safer place. or to warn him of special dangers 
(the curve and rate of speed at which it was approached,) and 
otherwise, when needful, to direct his movements. Misfeasance 
in this particular, resulting in darn~.ge, is actionable. Bish. 
Non-Contract Law, § 1089; Eclwa,·ds v. Lord, supm; Ifrii,q!tt 
v. P. S. & P. Railroad, 56 Maine, 234; Dunn v. G. T. Ry. 
Co. 58 Maine, 192; Penn. Railroad v. 1WcCloskey, 23 Pa. St. 
526; Mcinty1·e v. N. Y. C. Raifroad, 37 N. Y. 287; Foy v. 
London, etc. Railroad, 18 C. B. (N. S.) 225; Simmons v. 
N. B. St. Co. 97 Mass. 361: Pittsb. etc. Ra'llroad, v. Pillow, 
7G Pa. St. 510; Flannery v. B. B. & 0. Railroad, 4 Wash. 
(D. C.) 111; Cooley on Torts, 1st Ed. p. 646; Kentucky 
Cent. Railroad Co. v. Tlwma.-:' Adm,r. 79 Ky. 3, 160, 165; 
O'Donnell v. Railroad, 9 Smith (Pa.), 239; Gonzales v. Rail
road Co. 39 How. Prac. Reps. 407. 

c. Defendant's conductor collected fare of Goodwin on the 
platform; was standing near him as they approached the danger 
point; knew his position fully, knew ( or should have known) 
his danger ; knew of the curve and the dangerous speed of the 
train and consequent liability to extraordinary, unusual and 
necessarily violent shock, jar, jolt and lurch of the car; had 
the power and the obligation to seasonably warn him; had, 
further, the power and obligation to signal the engineer in a 
second's time to slacken speed ; either of which acts ( if season
ably done) would have averted the injury to Goodwin; failure 
to do either of which was negligence of the defendant subsequent 
to and independent of any negligence of Good win ( if any there 
were), which negligence of defendant was the proximate, causal 
source of the injury, for which the defendant corporation is liable. 
Cooley on Torts, 1st Ed. p. 679 ;" Bish. Non-Contr. Law, § § 
462-4; Hobbs v. Eastern Raifroad, 66 Maine, 572; O'B1·ien 
v. McGlinclty, 68 Maine, 552; State v . .LWan. and Law. Rail
road, 52 N. H. 572; Company v. Railroad, 63 N. IL 159; 
Bee1·s v. Housatonic Railroad, 19 Conn. 566; lf"erwhacker v. 
Railroad, 3 Ohio St. 172 ; Strauss v. Railroad Co. 7 5 Mo. 
185; Morris v. Railroad Co. 45 Iowa, 29. 
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The cases may be divided into three classes : ( 1,) Where 
negligence of plaintiff and negligence of defendant succeed each 
other so quickly as to be practically simultaneous; here the 
defendant is not liable because he could not avert the result; 
(2,) Where the negligence of the plaintiff is followed by the 
negligence of defendant, and the plaintiff by exercise of ordin
ary care might have averted the result, the defendant is not 
liable; and ( 3,) Where the negligence of the plaintiff is fol
lowed by negligence of the defendant, and plaintiff did not know 
of defendant's negligence, and was not lacking in ordinary care 
in not knowing it, and defendant by exercise of requisite care 
might have averted the result, plaintiff's negligence is not con
tributory, and the defendant is liable. 

In other words, plaintiff's negligence is the remote, and defend
ant's negligence is the proximate cause of the injury, and the fact 
that without plaintiff's negligence the injury would not have 
occurred, will not discharge or excuse defendant. 

Here. Goodwin would probably not have been injured if he 
had not been standing on the platform; defendant knew he was 
there, fully understood his danger, (unknown to himself,) knew 
of the special danger at the curve, might have ordered him to 
go into the car if he could get in, might have warned him to 
guard against the extraordinary shock at the curve, or might 
have checked the speed of the train by giving in a second's time 
the signal to reduce speed ; and had it done either of these 
obligatory acts, it would have discharged its duty; failing to 
do all or any of them, it is liable. Company v. Raifroad, H3 
N. H. 159, and cases, supra. This question was properly sub
mitted to the jury. O'Brien v. McGlinclzy, supra, and cita
tions; Treat v. B. and L. Railroad 131 Mass. 371; Lapointe 
v. Mid. Railroad, 144 Mass. 18; Griffin v. B. and A. Rail-
1·oad, 148 Mass. 146; Willis v. L. I. Railroad, 34 N. Y. 670; 
Werle v. same, 98 N. Y. 650; Tanner v. L. & N. Raifroad, 
60 Ala. 621; Ala. Gr. So. Railroad v. Hawks, 72 Ala. 112. 

The jury were fully warranted in finding subsequent or prox
imate and causal negligence of defendant, under the instructions 
of the court, which instructions embodied the well-founded rule 
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in O'Bl'ien v.1lfcGlinchy, G8 Maine, 557; and Hobbs v. East. 
Railroad, 66 Maine, 552, and other cases, supra. 

G. C. Yeaton, for defendant. 

EMERY, .J. This mu; an action on the case, the declaration 
alleging that the defendant company by its negligence, in run
ning one of its trains, injured the plaintiff's intestate, a passenger 
on the train. The jury returned a verdict for the plaintiff, 
which verdict the defendant has moved us to set aside as against 
law and evidence. 

Reading the evidence as favorably for the plaintiff as can rea
sonably be done, the jury might have found the following facts. 
The defendant company August 22, 1889, owned and operated 
a branch railroad from York Beach to its main line between 
Portland and Boston. On that day it ran an excursion train 
from Portsmouth to York Beach and return. In the afternoon, 
this train left York Beach on its return trip, with a baggage car 
next the locomotive and three ordinary passenger cars following, 
one empty passenger car having been left at York Beach. . The 
day was hot and the cars were uncomfortably crowded. The 
seats were all occupied either with passengers or baggage, and 
many passengers were standing in the aisles, or sitting on the 
arms of the seats. There was unquestionably, however, stand
ing room in the cars for several dozen more passengers. Each 
car had ample standing space for several extra passengers. 

The plaintiff's intestate, Daniel Goodwin, thirty years old, in 
possession of all his senses, and having the proper ticket, got on 
the rear platform of the first passenger car from the baggage 
car, and there stood leaning against the end window of the car, 
and facing to the rear. He <lid not enter any of the cars, or 
inqmre for any seat, but remained standing on the platform as 
described, after the train started and was under full headway. 
The conductor took up his ticket on the platform, but did not 
direct him to a seat, nor caution him against standing on the 
platform. There was the usual notice on the car doors forbid
ding passengers standing on the platform, but there was no 
direct evidence that Goodwin saw this sign. 

VOL. LXXXIV. 15 
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The train was running at speed variously estimated from thirty 
to forty miles an hour, and in going round a five degree curve 
without slackening speed, Goodwin was shaken or thrown from 
the platform, and suffered severe injuries of which he afterward 
died. As the train went round the curve, the speed caused 
violent concussion of the ear wheels against the rails, so that 
there was considerable lurching of the cars. Some standing 
passengers were thrown against the seats, and some sitting pas
sengers against their neighbors. The end window behind Good
win was broken. Nothing else gave way, however, and no one 
else was hurt. 

The jury by their verdict must have found that the above 
described conduct of the defendant company was negligent, and 
that the conduct of Goodwin, above detailed, was free from that 
fault. The plaintiff's counsel urges that the jury was the legal 
tribunal, not only to determine all the facts and circumstances, 
but also to adjudicate whether the acts or omissions of the par
ties were prudent or negligent. This is true; we have repeat
edly so held. The whole subject of negligence, of tlie power 
and province of the court and jury in ascertaining the facts, and 
drawing inferences from them, has been so fully and lately con
sidered, there can be no need to even restate here the propo-

• sitions established. York v. Ma£ne Central R. R. Co. ante 
p. 117; Lasky v. Canad/an Pacific Ry. Co. 83 Maine, 461. 

None of the many authorities on this subject, however, deny 
or question the necessary power of the court to review the judg
ment of the jury, and set it aside if it he found inconsh,tent with 
evidence and with reason. 

-W-,-aiving for the present, the character of the defendant's con
duct, we will first consider the character of the conduct of the 
plaintiff's intestate. Here the question is whether the judgment 
of the jury is, in any light, consistent with reason and truth; 
whether the jury's conclusion can be reached by any correct 
process of reasoning, by fair-minded, reasonable men ; whether 
the opposite conclusion that Goodwin's conduct was negligent. 
is the only reasonable conclusion from all the facts and 
circumstances. 

• 
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The ·danger of standing on the narrow platform of a passenger 
car, while the car is moving with the usual speed of railroad 
trains, is most conspicuous. No prudent man, no man ordin
arily mindful of his conduct and of matters about hjm would 
occupy such a position. The greater the speed of the train, the· 
more imminent the danger in such a place. Thoughtful people, 
instinctively shudder when they see a person taking such risks .. 
Curves are necessarily frequent on railroads in Maine, a fact 
well known to all, and a fact which makes the riding on the· 
platform of a car most perilous. 

The knowingly incurring such an imminent visible peril, the· 
choosing to ride in such a conspicuously dangerous place, must 
be held by all reasonable people to be recklessness in a high 
degree. The danger, the chance of injury, is visibly immi-
nent and great. No man of reason can fail to apprehend it .. 
No prudent man would fail to avoid it. There seems to us no. 
room for debate or question upon this proposition. 

The plaintiff's counsel, however, urges that, in this case, there• 
were circumstances which justified the jury in declaring Good-
win's conduct to be free from fault. He calls our attention to, 
the circumstances, that the day was very hot, that the cars were· 
dusty and uncomfortably crowded, that no train man showed 
him a seat, or advised him where he could find a seat, that the· 
conductor took his ticket on the platform, and made no objec-
tion to his standing there, and that he did not see the sign on:i 
t,he car door. 

Did all these circumstances combined hide, in the least, the· 
danger,- make it less conspicuous and imminent? Would they 
in any way tend to throw a prudent man off his guard, or quiet 
his apprehensions of danger? All these circumstances may 
have made it more agreeable to ride on the platform in the 
open air than to stand inside the hot crowded car, but they did 
not in the least lessen the danger, nor the appearance of danger 
in so doing. That Goodwin was not ordered off the platform, 
could not have led him to believe it was safe to ride there. He 
needed no warning of such a danger. He knew the place for 
passengers was inside the car. The discomfort of the hot and 
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crowded car, did not make it any more prudent for him to ride 
outside upon the platform. Within the car, with all its discom
forts, was safety. Without the car was obvious peril. The safe 
path is often more narrow and difficult than the way which leads 
to destruction, but no man is excused for that reason from seek
ing the one and avoiding the other. 

Viewing all the circumstances in every light suggested by the 
counsel, or imaginable by us, we see no escape from the con
clusion that Goodwin's conduct was far-below the standard of 
ordinary prudence, and that such lack of prudence directly 
caused his injury. Such being our opinion, we must for that 
reason render judgment accordingly, and set the verdict aside. 

We have examined every authority cited on both sides, but the 
above proposition seems to us so clear and simple, so consonant 
with reason, that we forbear to cite or explain other cases. 
The curious will find them cited and commented upon in the 
parallel case of W01·thington v. Cent. Vermont R. R. Co. 23 
Atl. Rep. 590, ( 64 Vt. ) published since the above opinion was 
written and concurred in. 

Motion sustained. Verdict set aside. 
PETERS, C. J., WALTON, VIRGIN, FosTER and HASKELL, JJ., 

concurred. 

CITY of AUBURN vs. ETHER S. PAUL. 

Androscoggin. Opinion February 2, 1892. 
Constitutional Law. Taxes. Sewers. Notice. Acceptance of Acts. Constitu

tion, Arts. I, § 22; IX, § § 7, 9. Stat. 1889, c. 285. 

The Act of 1889, c. 285, relating to drains and sewers, is not in violation of 
Art. IX, of the Constitution, which requires taxes upon property to be 
"assessed equally, according to the just value thereof.'' 

A land owner may be required to contribute towards the cost of a public work, 
a sum equal to the increased value of his property by reason of peculiar and 
special benefit~ thereby given, in addition to those bestowed upon him in 
common with the general public. 

A tax may be recovered of a land owner when duly assessed on his land, under 
Stat. of 1889, c. 285, according to the benefit accruing to him from the con
struction of a public sewer; and ten days' notice, under that statute, of the 
hearing on an assessment for such benefit, is reasonable and sufficient to a 
resident owner, who appeared after being served with personal notice, 
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when the act being obscure does not provide how long before the hearing 
such notice is to be given. 

Over-valuation cannot be set up as a defense to the tax. The statute remedy 
in such cases is exclusive. 

Where an act is not to take effect until it has been accepted by the city coun
cil at a meeting legally called therefor, Held: That it may be accepted at a 
regular adjourned meeting dnly held after a regular session of the city 
council; also, that no previous notice of the business to be acted on is nec
essary to render its acceptance valid. 

ON REPORT. 

This was an action of debt, in which the plaintiff sought to 
recover the amount of an assessment for benefit to the defend
ant's property on Western Promenade, in the city of Auburn, 
resulting from the construction of a public sewer in said street, 
in the year 1889. The assessment was levied by the municipal 
officers of the city of Auburn under and by the virtue of the 
provisions of c. 285 of the public laws of 1889. 

The defendant resists payment on the ground that the statute 
under which the municipal officers acted in making the assess
ment, is unconstitutional ; that said statute was never legally 
accepted by the city council of the city of Auburn ; that the 
defendant had no legal and sufficient notice of the hearing before 
the municipal officers upon the subject matter of the assessment 
as provided in said statute ; and that certain items of expense 
were erroneously included in the computation of the cost of said 
sewer. 

J. W. Mitchell-, city solicitor, for plaintiff. 

Newell and Judklns, for defendant. 

The act of 1889 is unconstitutional by reason of the plain 
phraseology of its provisions. It expressly authorizes and 
directs the municipal officers to assess a tax '' upon the lots and 
parcels of land" benefited, and establishes a lien upon the same 
for the collection thereof, said tax not being assessed upon the 
real estate benefited according to the just value of the several 
parcels. McBean v. Chandler, 9 Heisk. 349; Oldcago v .. 
Larned, 34 Ill. 203; Peay v. Little Rock, 32 Ark. 31. 

To the second and third points counsel cited: 2 Dill. Mun .. 
Corp. § § 763, 7G9, 803, 804, 811; Lowell v. Wentworth, 6; 
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Cush. 221; Merritt v. Port Chester, 71 N. Y. 309; Henry v. 
Chester, 15 Vt. 4G0; Torrey v. Millbw·y, 21 Pick. 65; Booth
bay v. Race, 68 Maine, 351; Stebbins v. Kay, 123 N. Y. 31; 
In re Eager, 46 N. Y. 100; Sharp v. Spefr, 4 Hill, 7H; 
Thatcher v. Powell, 6 Wheat. 119; Doughty v. Hope, 3 Denio, 
249: Adams v. R.R. 10 N. Y. 328. 

The act in question could be adopted only at a special meeting, 
and called in no other way than provided in § 8 of the city charter. 
Every person assessed is entitled to thirty days' notice of the hear
ing. But it is admitted that the assessment was filed in the office 
of the city clerk on the seventh day of November, 1889; that the 
hearing was appointed on the twenty-sixth day of November, 
1889; but that the defendant was not served with a copy of the 
assessment until November Hi, 1889, so that he had not exceed
ing ten days' notice of the hearing held before the municipal 
officers, under the provisions of § 1. 

The law makes the '' return made upon a copy of such notice 
by any con~table in said town, on the production of the paper 
containing such notice," "conclusive evidence that said notice 
has been given." The report contains the return of the con
stable, which shows that the parties assessed had not exceeding 
ten days' notice. 

If the legislature has required notice and provided how it shall 
be given, that mode must be pursued. Grace v. Newton Board 
of Health, 135 Mass. 490 and cases cited; Baltirnore v. John
son, 62 Md. 225; Bean v. PatJersou, 47 N. J. L. 15; Lowell 
v. Wentworth, f> Cush. 221; Dill. Mun. Corp. § 804. 

The defendant insists that it is the net co~t of the sewer only 
that must be the basis of assessment. The assessment can not 
,exceed " one half the cost." 

The sum assessed was seven hundred and fifteen dollars. 
The total cost of the sewer, therefore, must be one thousand 
four hundred and thirty dollars, or the assessment would be 
illegal and void. While it is alleged that this cost was one 
-.thousand eight hundred and sixty-six dollars and fifty-five cents, 
no items are given showing the fact, and it is admitted that froni 
-.three hundred dollars to three hundred and seventy-five dollars 
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worth of' stone taken from the sewer trench, was used by the 
city in building a highway. Defendant is entitled to have 
these items produced. They were within the exclusive posses
sion of the plaintiff. Their omission is injustice. The defend
ant should not be compelled, under the guise of local assess
ments, to contribute to the cost of the construction of a public · 
highway. In the payment of his municipal tax, he makes all 
the contribution he can by law he compelled to make for this 
object. 

HASKELL, J. This is an action at law, authorized by § 6, of 
c. 285 of acts of 1889, to recover the amount of a tax laid by 
the city of Auburn, as provided in said act, as a benefit to a 
certain parcel of the defendant's real estate, accruing from the 
construction of a public sewer. 

I. It is objected that the act of 1889 is void because in vio
lation of Art. IX, § 8, of the constitution, viz. : "All taxes 
upon real and personal estate, assessed by authority of this 
State, shall be apportioned and assessed equally, according to 
the just value thereof." 

The constitution does not declare how the public revenue 
shall be raised; but it does say that: '' While the public 
expenses shall be assessed upon polls and estates, a general val
uation shall be taken, at least, once in ten years." Art. IX, 
§ 7. It also provides : ''No tax or duty shall be imposed with
out the consent of the people or of their representatives in leg
islature." Art. I, § 22. ''The legislature shall never, in any 
manner, suspend or surrender the power of taxation.'' Art. IX, 
§ 9. So that, all taxes, state, county and municipal, must he 
levied by the legislature directly, or under general statutes ; 
and such taxes upon property must be assessed'' equally, accord
ing to the just value thereof." 

Some objects of taxation, however, that are of public utility, 
also operate to bestow some peculiar and special benefit upon 
particular interests; and, so far as this benefit is special and 
beyond and apart from that enjoyed by the community in gen
eral, and by the recipient as a member thereof, it is not a pub-
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lie work or purpose that must be provided for from the public 
revenues or taxes, that the constitution declares shall be assessed 
on property "equally, according to the just value thereof;" but 
it may be charged to or assessed upon interests, according to 
the benefits bestowed. The purpose J>f the constitutional pro
vision is to equalize public burdens and not to assume those of 
individuals. 

By the act of 1889, the legislature determined that, at least, 
one half of the cost of a public drain or sewer shall be borne by 
the public. To that extent the utility is declared to be public; 
and if the cost is to he met by taxation on property, the taxes 
must be assessed '' equally and according to the just value 
thereof." The constitution nowhere provides that the legisla
ture shall not require private interests, receiving a peculiar 
special advantage from a public work, to contribute in a com
mensurate degree. And whatever is not prohibited by the con
stitution, that is just, reasonable and suitable for government to 
do, the legislature may establish by law. State v. Western 
Union Telegmplt Go. 73 Maine, 518-52G. 

The legal traditions, customs, and general system of laws that 
pertain to Massachusetts are largely our own. From the earliest 
colonial period, that State has levied taxes upon specific interests 
or localities according to the benefits bestowed to meet the cost 
of public works. Instances and authorities are cited in Dor·gan • 
v. Boston, 12 Allen, 223. The doctrine of that case has become 
the settled law of Massachusetts, and applies to the construction 
of drains and sewers and other public improvements of a local 
character. Butler v. Wo1'cester, 112 Mass. 541-555; Holt v. 
Some1·ville, 127 Mass. 408-412. And when the statute merely 
imposes a tax for benefits, like the act now considered, involv
ing no question arising under the exercise of eminent domain, 
no appeal to a jury need be provided for. Howe v. Cambridge, 
114 Mass. 388; Chapin v. Worcester, 124 Mass. 464. 

The net of 1889 requires the municipal officers, when they 
have completed a public drain or sewer, to estimate and assess 
upon lots of land benefited by it such sum, not exceeding such 
benefit, as they deem just and equitable, the whole of such 
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assessment not to exceed one half of the cost of the drain or 
sewer. It is neither unjust nor inequitable, to require that a 
land-owner shall contribute towards the cost of a public work a 
sum equal to the increased value of his property by reason of 
peculiar and special benefits thereby given, in addition tothose 
bestowed upon him in common with the general public. A 
work that is of public utility should, so far, be paid for from 
public funds; hut it may also afford some private advantage in 
which the public have no concern, and assessments or taxes, to 
that extent, are not unjust ; neither are they levied without 
authority of law, inasmuch as the legislature is supreme, and,. in 
authorizing such levy or tax, does not violate any provision of 
the constitution. No more is taken from the taxpayer than has 
already been bestowed upon him. He is made to suffer no 
pecuniary loss. As a citizen, he should submit to such just 
regulations and requirements as are deemed conducive to the 
public health, welfare and happiness. Assessments of the nature 
of those imposed in this case are discussed and approved in 
Dyar v. Fannington Village Corporation, 70 Maine, 515. 

II. It is contended that the act of 1889, was not accepted 
by the city council, "at a meeting legally called therefor." The 
act does not require its acceptance to he voted at a meeting 
"specially called therefor," as the defendant supposes. Special 
meetings of the city council of Auburn may be called by the 
mayor, '' when, in his opinion, the interest .of the city requires 
it." The act applies to both towns and cities, hence the phrase
ology applicable to both. It must be accepted at a town meet
ing legally warned to act on the subject. It can he accepted at 
no other. It may be accepted by a town or a city council at a 
legal meeting of either. The former must he warned for the 
purpose, the latter need not be. One must be called for special 
purposes, the other may transact any business that comes before 
it in the usual course. So we think this act may be accepted by 
a city council at a legal meeting, without previous notice of the 
business to be acted upon. All the members are supposed to 
be present and are not entitled to previous notice of the 
pending business. 
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The city council of Auburn met for organization, as they were 
required by law to do, and adjoumed to the 25th of March, when 
it ordered regular meetings to he held on the second Monday 
evening of each month, and also that a meeting he held on the 
evening of the 8th of April, to act upon the acceptance of the act 
now in question. The meeting was then held and the act 
accepted. This meeting was substantially an adjourned meeting 
of the 25th for special business, and it is of little consequence 
whether it he so described in the record or as a regular stated 
meeting, since both were co-incident and held at the same time 
and place, and the business done may be noted in the same 
record. The acceptance of the act was voted at a legal meeting 
and that is all the act requires. 

III. The assessment being regularly made, it is objected 
that the defendant did not have thirty days notice of the time 
and place of hearing thereon. He had ten days notice. That, 
in cases of this sort, is more effectual than a longer time. 
The meeting is less likely to be forgotten, while the notice is 
ample for all practical purposes. Unless the statute prescribes a 
longer notice, ten days notice must be held sufficient. 

The act provides that, within ten days after the location of 
the sewer shall be filed, each person, so assessed, shall be 
notified of the same and of a time and place of hearing thereon, 
by notice in hand or at his usual place of abode in town; if he 
has no such abode, then in the hand or at the abode of his tenant 
or lessee; if he has neither, then by posting, at least, thirty 
days before the hearing, or such notice may be given by three 
successive publications in a newspaper in town, the first pub
lication to be at least thirty days before the dny of hearing. 

In this case, all the persons assessed being residents, the 
hearing was appointed less than thirty days from the time the 
assessment was filed, and service was made upon each one. 
The act provides for the contingency of not heing able to obtain 
personal service upon all the persons assessed by substituting 
therefor notice by publication or posting thirty days before the 
day of hearing; but it does not require personal service or its 
specified equivalent to be thirty days before the hearing. Upon 
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that subject it is silent, and reasonable notice is required and 
was given. 

IV. The assessment appears to have been regular; and 
whether it was too large is not open to the defense here. An 
appeal is provided in the act and should have been sought, for 
the review of such questions. It is settled law that the only 
remedy for over-valuation is the procedure given by statute. 
Over-assessment in this case, like over-valuation in other cases, 
cannot be interposed in the defense of a suit for a tax. Rock
land v. Rockland Wate,· Co. 82 Maine, 188. 

Defendant defaulted. 
PETERS, C. J., \VALTON, V mGIN and FOSTER, ~TJ., concurred. 
EMERY, J., concurred in the result. 

FLORENCE H. Knm, Appellant, 
vs. 

GEORGE F. HOLMES, and another, Executors. 

Oxford. Opinion February 2, 1892. 
Will. Undue influence. Evidence. 

On the trial of the issue whether the execution of a will was procured by undue 
influence, the contestant is not aggrieved by the exclusion of evidence of 
threats of the testator's son, who subsequenty drafted the will, "I have 
injured you and Florence, [a brother-in-law and his wife,] a good deal 
already, and father will do what I want him to -just as I say," it not 
appearing that the words used related to the will and may be construed, 
in absence of the son's explanation, to mean no more than that the testa
tor would follow the advice of his trusted son and legal adviser in the 
settlement of litigated matters between some of the testator's children, and 
in which he may have had some pecuniary interest. 

A declaration by the testator in his will that the contestant, one of his children, • 
had otherwise been amply provided for, must have great weight in consid
ering whether the provisions of the will bear internal evidence that it was a 
free and voluntary act, and not the offspring of mental d'jfect, obliquity or 
perversion. 

Probate appeals are conducted under the rules of equity practice, the verdict 
being advisory only in settling the final decree. 

ON REPORT. 

This was an appeal from a decree of the Judge of Probate, 
for the county of Oxford, approving and allowing an instrument 
produced by the appellees, as the last will and testament of 
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Ebenezer R. Holmes, of Oxford, in said county, deceased. 
The appellant alleged in her reasons of appeal : First, That 
the instrument purporting to be the last will and testament of 
said Ebenezer R. Holmes, is not his will, but at the time of the 
execution thereof he was not in a condition of mind to under
standingly and intelligently dispose of his estate. Second, 
That the execution of said instrument, by the said alleged testa
tor, was procured by undue and improper influence, so that the 
provisions therein are not the fair, free and long and often 
expressed intentions of the said Ebenezer R. Holmes. 

Under the direction of the court an issue was formed for the 
jury by submitting to them two questions, which, with the an
swers of the jury thereto, are as follows : '' First, At the time 
of the execution of the instrument purporting to he the last will 
and testament of Ebenezer R. Holmes, was the said Ebenezer 
R. Holmes of sound mind?" "Answer. Yes." "Second, Was 
the execution of said instrument procured by the undue and 
improper influence of George F. Holmes and "1 ... alter E. Holmes, 
or either of them?" "Answer. No." 

During the trial, the appellant offered evidence, some of which 
was excluded by the presiding justice on the ground of its remote
ness and irrelevancy, and some of it for other reasons, as will more 
fully appear in the opinion of the court; and, at the close of the 
evidence, the presiding justice stated to the counsel of the par
ties that, in his opinion, the evidence of unsoundness of mind, 
or of undue influence, was not sufficient to justify the jury in 
returning the verdict for the appellant ; and that, if the jury 
should he induced to return such a verdict, he should, if asked 
so to do, feel it to be his duty to set the verdict aside. 

Thereupon, it was agreed that a p1'0 forma verdict should be 
taken in favor of the proponents, and that the whole case should 
be reported to the law court; and if, in the opinion of the law 
court, any of the rulings of the presiding justice in excluding 
evidence offered by the appellant, were erroneous, and the 
appellant was thereby aggrieved; or, if his instructions to the 
jury to return a verdict in favor of the proponents of the will, 
were erroneous, and the appellant was thereby aggrieved; then a 
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new trial should be granted; otherwise a decree should be 
entered, affirming the decree of the Judge of Probate approving 
and allowing the instrument as and for the last will and testa
ment of the deceased. 

The case appears in the opinion. 

J. S. Wright and J. P. Swasey, for appellant. 
Counsel cited: Red. Wills, Part I, p. 510, § 2, and notes; p. 

515, § § 12, 14; McLaughlin v. Mc.Devitt, G3 N. Y. 213; 1 
Jar. ·wms, pp. 35, 3H, and notes; Tyler v. Gm·diner, 35 N. 
Y. 559; Ray v. Ray, 98 Md. 36G ~ Lewis v. Mason, 109 
Mass. 169; Rusling v. Rw,:ling, 35 N. J. Eq. 120; S. C. 36 
Id. 607. 

George .D. Bisbee and Richard Webb, for appellees. 

HASKELL, J. Two questions were raised at nisi prius. 
Was the testator of sound mind, and was his supposed will 
obtained by undue and improper influences. The verdict finds 
he was of sound mind and negatives all undue and improper 
influence. 

At the trial, the presiding juAtice stated that, in his opinion, 
no other verdict could properly he rendered, and thereupon the 
above verdict was taken upon stipulation by the parties, in sub
stance, that any evidence shown to have been illegally excluded 
shall be considered by the law court together with that admitted, 
and if the verdict shall then appear to be wrong a new trial shall 
be granted. In other words, the case substantially comes up 
on report of the full evidence. This view is strengthened by 
the consideration that probate appeals are conducted under the 
rules of equity practice, the verdict being advisory only, in set
tling the final decree. It may he disregarded when the justice 
of a case so requires, although the usual practice in probate 
appeals in this State may he to order a re-trial of the issues 
framed for the jury. Shailei· v. Bum.stead, 99 Mass. 131; 
Brad8treet v. Bradstreet, G4 Maine, 204 ; Lm·rabee v. Grant, 
70 Maine, 79; McI1enney v. Alvord, 73 Maine, 221 ; Maine 
Benefit Association v. Par/cs, 81 Maine, 79. 
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The evidence shows that the testator left a widow eighty-four 
years of age, and three sons and two daughters, Florence and 
Louise. The eldest son and daughter were unmarried and lived 
at home with their parents on a farm. George was a lawyer 
in Portland, and Walter, the youngest son, and Florence, the 
youngest child and wife of a Mr. King, lived at Welchville, 
about three miles from their father's home. In 1880, Walter 
and Mr. King became partners in a geneml store at Welchville, 
and the evidence tends to show that the testator furnished some 
capital in the store enterprise in aid of his children by loan or 
otherwise. In April, 1888, before the wm was made the fol
lowing August, the partnership between vV alter and King was 
dissolved and legal controversies arose between them, George 
being the counsel of Walter and the confidential adviser of his 
father. 

At the trial, the appellant, Florence, called her brother 
Lyman as a witness and put to him the following question that 
was excluded, viz. : ~1 Did you hear George say anything to 
any member of your family about what he would do, or any 
threat that he made against Mr. King and Florence, or either of 
them?'~ 

Threats by a person, charged with obtaining a will by undue 
influence, have 80rnetimes been admitted in evidence as showing 
motive for conduct that may have operated to compel the mak
ing of a will, or more frequently, perhaps, may have prevented 
an opportunity for changing a will already procured. Much 
must be left to the judgment of the presiding justice in deter
mining whether the supposed threats in such cases are connected 
with or relate to the subject matter of the issue on trial; and 
especially so, when the answer sought, if responsive, cannot be 
presumed to be material evidence. Upon thi8 ground the 
question put may well have been excluded, especially as it was 
known that the speaker of the supposed threats, from infirm
ity, could not testify, when, perhaps, the context might com
pletely change the meaning of the language attributed to him 
and leave it harmless for any purpose. 

But, assuming that the answer would have been as stated by 
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counsel at the time the question was put, the appellant is not 
aggrieved, inasmuch as the supposed threat, '' I have injured 
you and Florence a good deal already, and father will do what 
I want him to,-just as I suy ," together with one of weaker 
import, sought to he proved by King, could not, even with the 
aid of all the other evidence excluded, have changed the ver
dict. At most, they show vexation and hostility from George 
towards King and Florence, arising out of a lawsuit between 
1',Talter and King, concerning partnership matters, wherein the 
testator may have had some pecuniary interest, and may fairly 
he construed to mean no more than that the testator, in the set
tlement of those matters, would follow the advice of his trusted 
son and confidential adviser. Nothing was said about a will, 
and the supposed threats cannot he said to refer to that subject, 
in the absence of evidence showing conduct that can be even 
distorted into undue or improper influence upon the testator. 

The appellant offered to prove by Sheriff Wormell, who•in 
1888, attached the goods of King on a writ in favor of 1Valter, 
that he requested the testator to receipt for the goods so attached, 
and that the testator replied that he would he very glad to 
do it, but didn't dare to, because he was afraid George would 
not want him to do it. George was his adviser as well as 
counsel for Walter, and the testator might have given many 
worse reasons for his refusal. This evidence, considered in 
view of the lawsuit then pending between the parties, manifestly 
related to that controversy, and had no reference to the matter 
at issue here. The presiding justice upon that ground may 
well have excluded it. It was not offered as bearing upon the 
mental condition of the testator, and was irrelevant and 
immaterial. 

The only other evidence excluded at the trial was the testi
mony of Florence, tending to prove that the testator furnished 
capital for the partnership between 1',r alter and King. In this 
behalf the appellant has no cause of complaint, for the fact, if 
proved, would hear more strongly against her contention than 
in its favor. It would give cogent reasons for the attitude 
assumed by George, and more clearly show that his conduct and 
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discourse related to his father's pecuniary interest in the affairs 
of the partnership between '\Valter and King that was the cause 
of the litigation between them. 

The partnership continued until the spring of 1888, before the 
supposed will was made in August, when controversies arose 
between the partners, that may have involved the interests of 
the testator, culminating in a lawsuit between them. George 
was the counsel of 1" ... alter as well as his father's ud viser. The 
evidence, if that excluded be considered, tends to show vexa
tion on the part of George, and perhaps threatening remarks 
towards King and Florence. The following August, George 
and his family visited his father, who returned to Portland with 
his son and executed the supposed will. The will was partly 
dictated and partly written by George, in his office, on the day 
after their return. A fair copy was made by a clerk and taken 
home that night by George, who brought it, with some inter
lineation, to the office, the next morning, where a clean draft 
was made by a cl~rk. It was then handed to the testator who 
deliberately read it, befqre witnesses were called to see its 
execution. 

The testator, having read the draft prepared for him, being 
in the enjoyment of a sound and disposing mind, without com
pulsion or interference, signified his desire to execute it as his 
testament, and witnesses, men of understanding in such matters. 
being called, the testator then proceeded, in the form pre
scribed by law, to execute his will. 

The facts in the case appealed to, as showing undue influence 
upon the testator, are the threats a~1d conduct of George in the 
partnership litigation, hostile to the appellant and her husband; 
and the fact that the testator not long afterwards accompanied 
his son to Portland, perhaps for the purpose, and there made 
his will, aided by the fact that the appellant was given no 
immediate share in his estate. 

It is not strange that a father should visit his son, upon 
whom he had relied for counsel from his youth up, more than a 
quarter of a century, for the purpose of finally disposing of his 
estate. Nor is it strange that he should seek advice from his 
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son in such matters, nor improper that he should do so. There 
is a '' long stride" between any inference that can be drawn 
from the evidence offered at the trial, and the established fact 
of undue influence upon the testator. Because the appellant 
was disappointed and displeased with the provisions made for 
her is no reason for saying that her father did not understand
ingly and deliberately make them. 

The testator was of sound mind. He charged one half of his 
entire estate with the support of his widow, a provision that 
enables her to live in the same state and condition that she had 
enjoyed during a long married life. He charged two-sixths of 
the rema_inder, one-sixth of his whole estate, with the support 
of the eldest daughter, who had always lived at home, unmar
ried. He charged one-sixth of the same remainder, one-twelfth 
of the whole estate, with the support of his eldest son, who had 
always had lived at home, being about fifty years of age and 
unmarried. He gave two-sixths of the same remainder, one
sixth of his whole estate, to Walter outright, and one-sixth, 
one-twelfth of the whole estate, to George. He says in the 
will that, Florence being amply provided for in other ways, 
he has purposely omitted to give her a present distributive 
share, but he does provide that the remainder of his estate 
put in trust for the support of his widow and two children, 
three-quarters of his whole property, shall be divided as the 
several trusts shall terminate among the surviving members 
of the family, the widow's half to he divided the same as the 
other half, thereby increasing the two remaining trusts by 
one-quarter of the whole estate, so they will comprise one 
half of it, and these two trusts upon their termination are to be 
divided equally between the four surviving children, Florence 
being named as one of them. And she may ultimately receive 
therefrom one-sixth of the ·whole estate. Of course, that result 
comes from the natural assumption that the cestuis survive in 
the order of their respective ages, and that the principal of the 
trusts proves sufficient to yield income to meet the purposes of 
them. 

VOL. LXXXIV. 16 
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The purpose of the testator seems to have been, after secur
ing the support of his widow, to divide his estate, one half to 
his two sons, George and Walter, Walter having twice as much 
as George, and the other half to a trust for the support of 
Lyman and Louise, this to go equally to their surviving brothers 
and sisters. These provisions are not unusual or extraordinary 
when considered with the statement of the testator that Florence 
had otherwise been amply provided for. No one should know 
that fact better than he; and his statement of it must have 
great weight in considering whether the provisions of the will 
bear internal evidence, as contended by counsel, that it was 
'' fi·ee and voluntary and not the offspring of mental defect, 
obliquity or perversion." It is conceded that the testator was 
of sound and disposing mind and memory ; and it is shown that 
he so continued to he for more than a year after the will was 
made, all the time living among and near to his children, nearer 
to all the others than to George, who is charged with the 
unnatural act of unduly influencing his aged father in the dispo
sition of his estate to the prejudice of his youngest child, and 
yet, no particle of evidence shows that he had a desire or even 
a thought of changing his will. 

A carefol consideration of all the evidence offered at the trial 
shows that the verdict must he approved and that no other 
verdict could properly have been rendered. 

Decree of the Probate Court ajjirnied. Taxable 
costs and reasonable counsel fees to be allowed 
out of the estate. 

PETERS, C. J., WALTON, VIRGIN, EMERY and FosTER, JJ., 
concurred. 

EBEN A. Hourns, and others, 
vs. 

HENRY A. BALCOM. 

Washington. Opinion February 2, 1892. 
Attachment. Notice of claim. Lien. Carrier. R. S., c. 81, § § 43, 44, 45, 46. 

The notice of claim upon goods attached, as provided in R. S., c. 81, § 44, is not 
required to be given to the attaching officer before the goods are sold by him. 
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When a consignee has a lien for advances upon goods on board ship, which 
are taken from the ship by an attaching officer on a writ against the con
signor without tendering to the carrier or the consignee the amount of the 
lien, the carrier may maintain an action therefor against the officer. 

ON REPORT. 

This is an action on the case against the sheriff of vV ashing
ton county to recover the value of eighty-two cases of sardines 
of the alleged value of more than four hundred and fifty dollars,. 
attached August 17, 1888, on a writ against one Peter M. Kane· 
in favor of Hiram Blanchard, and others, t·eturnable to the
October term, 1888, of this court, for said county, wherein• 
damages were claimed to the amount of one thousand two, 
hundred and thirty-two dollars and sixty cents. 

It appeared that the plaintiffs were the owners of the schooner· 
George P. Trigg, enro1led and licensed by the United States,, 
then lying at the port of Eastport in said county, and that the· 
sardines had been delivered on board the schooner by said Kane 1. 

for which a bill of lading had been given therefor, to be deliv-• 
ered to Hansen and Dieckman, merchants in New York City, or
their assigns, which bill had been mailed to their address by 
Kane with notice that the same had been drawn against for the· 
sum of four hundred and fifty dollars, and that the draft had 
been discounted at the bank in Eastport, and in due course was 
presented to Hansen and Dieckman and accepted by them August 
fourteenth, and afterwards paid by them. 

It appeared that thereafterwards said sardines, while in the 
hold of said vessel, were attached on said writ and taken there
from without the assent of the owners of said vessel, by Henry 
Whelpley, the defendant's deputy, who then tendered the pay
ment of the freight thereon, which was then refused by the 
owners of said vessel (and subsequently, April 14, 1889, was 
tendered and refused) ; that the writ was entered in court at 
the return term thereof; and in regular course defaulted, but 
that before judgment was entered, payments_ had been made 
upon the claim sued in said writ, so that the same was reduced 
to eight hundred and seven dollars and sixty cents, for which 
judgment was entered, and for costs amounting to sixty-two 
dollars and thirty-nine cents, in the whole amounting to eight 
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hundred and sixty-nine dollars and ninety-nine cents; that 
thereafterwards, on the fifteenth day of October, 1888, execu
tion issued upon said judgment, and on the twenty-ninth of the 
same October, said officer sold eighty-one cases of said sardines 
together with other property of said Kane attached on said writ, 
to the amount of one thousand three hundred and eleven dollars 
and ninety-five cents, with which the officer satisfied said execu
tion together with the costs of keeping and sale amounting to 
seventeen dollars and ninety-three cents, leaving a balance in 
.his hands of fom~ hundred and twenty-four dollars and three 
cents, which, in the course of about one month, he returned 
&r'l\d paid to said Kane. 

It appeared that said Hansen and Dieckman, the consignees 
in the bill of lading and drawees and acceptors in said draft, 
after said attachment, upon the arrival of said schooner in the 
port of New York, libeled the same for the non-delivery of the 
sardines according to the terms of said hill of lading, and that 
said libel, having been considered in the District Court for the 
Southern District of New York, and carried thence by appeal 
to the Circuit Court for that Circuit, was finally decided, and 
the owners of said schooner, who were the claimants in said 
cause, were decreed liable to said Hansen and Dieckman, for 
the amount of the draft, to wit., for the sum of four hundred 
and fifty dollars damages, thirty dollars and fifteen cents inter
est, and thirty-five dollars and five cents costs of the District 
Court, together with the sum of thirty-eight dollars and thirty 
cents costs of the Circuit Court, making, in all, the sum of five 
hundred and fifty-three dollars and fifty cents, and that the said 
schooner be condemned therefor; which said decree and judg
ment was thereafterwards, on the same day, satisfied and paid 
by the said claimants, to wit., the plaintiffs in this case. The 
report of the case in the Admiralty Court, may be found in 37 
Fed. Reporter, p. 708. Prior to the bringing of this suit the 
plaintiffs gave written notice and made a demand upon the said 
defendant and his deputy, under R. S., c. 81, § 44. 

The value of said eighty-two cases of sardines at the time they 
were attached was four hundred and seventy-one dollars and 
fifty cents. 
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The material parts of the written notice and demand, after 
reciting the preliminary facts, are as follows: 

"Now, therefore, in accordance with the statute in such case 
made and provided, you are hereby notified that the property 
attached by said Henry Whelpley on the writ afore:-:-aid, is 
claimed by us, the owners of said vessel, by virtue of the pledge 
and lien aforesaid, and the amount due us thereon is as follows, 
to wit.: 

" 1. The said sum of four hundred fifty dollars and interest 
thereon from the twenty-second day of said August. 

H 2. Freight as aforesaid, to wit., said sum of nine dollars and 
eighty-four cents. 

"So, that the true amount of all the same, with interest to 
the day of the date hereof, is five hundred three dollars and 
seventy-nine cents. 

'' And we hereby demand of you, that within forty-eight 
hours after you receive this written notice, you discharge our 
claims as aforesaid, by paying the true amount thereon, to wit., 
said sum of five hundred three dollars and seventy-nine cents, 
or restore said property. 

''Dated at Eastport this eighth day of April, eighteen hundred 
ninety. 

By "\V. L. Putnam, 
"Attorney for the owners of the schooner, George P. Trigg." 

The statute under which notice was thus given and demand 
made is as follows (R. S., c. 81, § 44): '' When personal 
property, attached on a writ or seized on execution, is claimed 
by virtue of such mortgage, pledge or lien, the claimant shall 
not bring an action against the attaching officer therefor, until 
he has given him at least forty-eight hours' written notice of his 
claim and the true amount thereof; and the officer or creditor 
may, within that time, discharge the claim by paying or tender
ing the amount due thereon, or he may restore the property." 

The defendant in his brief statement of special matters of 
defense, denied that any written notice, &c., had been made on 
him before the sale on execution; and further alleged that thei 
plaintiffs had no lien on the fish. 
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W. L. Putnmn, for plaintiffs. 

N. & H. B. Gleaves, S. 0. Perry, A. MacNiclwl and E. 
E. Livermore, with them, for defendant. 

Plaintiffs failed to protect the absent consignees and upon this 
ground the Trigg was held liable to the consignees for non-delivery 
ofthe goods. They had the power to give notice under R. S., c. 
81, § 44. The purpose of the statute in requiring written notice of 
the claim and the true amount thereof, is to enable the attaching 
creditor to know definitely what the lien may be. The informa
tion called ·for is important, not merely as fixing the sum to be 
paid, but also as assisting the creditor in determining whether the 
lien is claimed in good faith, and whether it will he valuable to 
him if he retains his attachment and takes to himself the henefit 
of such lien hy discharging the same. Wilson v. Crooker, 145 
Mass. 571. An officer by attaching chattels and taking them 
into his custody, becomes personally chargeable with their value. 
Phill-ips v. Field8, 83 :Maine, 350; Fairfield Bridge Go. v. 
Nye, 60 Id. 372, 379. The legislature had in view the pro
tection of the officer as well as the claimant, and the statute dis
tinctly provides that "The officer or creditor may dis
charge the claim by paying or tendering the amount due thereon, 
or he may restore the property." Meaning that the officer may 
restore the property, the statute contemplating that the demand 
shall be made while the officer is in custody of the property and 
before the sale of the same on the process which he holds. The 
statute also contemplates that the claimant shall be vigilant in 
the assertion of his rights, and that he shall not permit the 
rights of the creditor or the attaching officer to be prejudiced by 
his delay. 

Where · property is taken from the carrier by legal process 
:and he gives <lue notice of the taking to the shipper, owner or 
-consignee as the cuse may be, he is discharged. Wells v. 
Maine Steamship Go. 4 Cliff. 228 ; Edwards Wkite Line 
Tmnsit Go. 104 Mass. 159. The time has passed for plaintiffs 
to assert any rights against defendant. They knew or ought to 
have known all the facts when the attachment was made. They 
;allowed the officer to go on and make sale on execution. They 
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waived their rights under the statute by resorting to their 
remedy in the Admiralty Court and permitting sale by the 
officer. Copeland v. Copeland, 28 Maine, 539; Nichols v. 
Perry, 58 Id. 32. By giving regular notice of the attachment 
they would have been discharged from their obligations. Blivin 
v. Hudson River R. R. Co. 36 N. Y. 403; Stiles v. Davis, 1 
Black, 101. Notice should be given while the officer holds the 
property under attachment. No time being fixed by the statute, 
it must be a reasonable time. Saunders v. Curtis, 75 Maine, 
493. Counsel also cited: Bmclcett v. Bullard, 12 Met. 308; 
Sullivan v. Lamb, 110 Mass. 169; Ramsdell v. Tewksbury, 
73 Maine, 198; Gran,ger v. Kellogg, 3 Gray, 490. Subroga
tion: Gadsden v. Brown, Speer's Eq. ( S. C.) 37-41; Hall 
v. R.R. Go. 13 Wall. 370; Shel. Subrog. pp. 278, 280-284. 

Estoppel: Pickm·d v. Sem·s, 6 A. & E. 469; Piper v. Gil
mo1'e, 49 Maine, 153; Rangely v. Spring, 21 Id. 130; Cum
rnings v. Webster, 43 Id. 194. Plaintiffs were held liable to 
Harn;en and Dieckman expressly and solely on the ground of 
their own laches and neglect to promptly notify them and to 
take the steps provided by laws of Maine, in notifying the 
attaching officer of the lien of Hansen and Dieckman, and in 
neglecting to institute legal proceeding to protect their interest 
in the goods. Such neglect and la.ches qannot give plaintiffs a 
valid pledge or lien, and be a legal foundation for their claim 
here against this sheriff. It is settled that common rnuriers 
cannot stipulate for exemption from liability for losses occa
sioned by the negligence of themselves or their servants. Willis 
v. Grand Trunk R. R. 62 Maine, 488. The law will not, 
therefore, imply or raise any lien on the goods attached, in 
favor of these plaintiffs, grounded solely on their plain neglect 
of duty. No one shall found a right on his own wrong. 

EMERY, J. The defendant was the sheriff of Washington 
county. His deputy attached eighty-two cases of sardines on a 
writ against Peter M. Kane. At the time of this attachment, 
the sardines were on board ship at Eastport consigned by Kane 
to Hansen and Dieckman at New York, and the ship master had 
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delivered the usual bills of lading therefor, and Hansen and 
Dieckman on receipt of the bill oflading had advanced to Kane 
four hundred and fifty dollars on the sardines by accepting his 
draft for that amount. 

It is conceded that, under these circumstances, Hansen and 
Dieckman at the time of the attachment had a valid lien on the 
sardines to the extent of their said advances. Gragg v. Brown, 
44 Maine, 157. The attaching officer, however, did not at any 
time pay or tender the amount of their said lien to Hansen and 
Dieckman; nor did he at any time give them any written notice 
of his attachment as provided by R. S., c. 81, § 45. 

The suit against Kane was prosecuted to judgment, and upon 
the execution the officer sold the sardines so attached, from the 
proceeds of which he satisfied the execution, and paid the bal
ance to Kane. 

It is further conceded that, if Hansen and Dieckman had given 
the attaching officer notice of their lien claim under R. S., c. 
81, § 44, before such sale of the sardines and application of the 
proceeds, they could have maintained a.n action against the sher
iff for such attachment. But no such notice was given till long 
afterward; and it is contended that the failure to give such notice 
before such sale, bars an action by the claimant against the 
officer for the original attachment. This is the principal ques
tion in the case. 

No notice whatever at any time was required by the common 
law preliminary to a suit by the lienor against the attaching 
officer. Indeed, by the common law, there could be no lawful 
attachment of personal property in the situation of these 
sardines. Sargent v. Gan·, 12 Maine, 396. The statute 
authorizing such attachmei:it is R. S., c. 81, § § 43 to 46, inclusive; 
therefore, the lienor need only give such notice and at such time 
as is required by the statute. If the legislature had intended 
to so far abridge the common law right of action as to require 
a notice before the• sale of the property; we think it would have 
made such intention clear by express words. The statute, how
ever, does not say that the notice must be given before the prop
erty is sold by the attaching officer, nor does it limit the time 
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for bringing the suit. The action may be brought as before, at 
any time within the statute of ]imitations, without reference to 
the situation of the property, or its disposition by· the officer. 
The notice provided is merely preliminary to the action. The 
only time named for the notice is that it shall precede the action 
by forty-eight hours. Within that limit of time, the officer can 
restore the property, if he then has it, or if he has it not, he 
can pay the daim, and in one way or the other avoid further 
liability. 

If the officer desires to have such notice given him before he 
sells the property, he can give written notice of the attachment 
under § 45, and then if notice of the claim is not given him 
within ten days, he can assume there is no claim, and can sell, 
without fear of judgment against him. In this case, however, 
the officer gave no written notice of his attachment and cannot 
now effectually object to the delay in the notice to him of the claim. 

But Hansen and Dieckman, the consignees and lienors, instead 
of bringing an action directly against the sheriff, libeled the 
vessel in the admiralty court in New York for non-delivery of 
the sardines according to the bill of lading, and recovered judg
ment for the value of their interest in the sardines, and costs. 
The owners of the vessel paid this judgment, and then brought 
the present action in their own names, against the sheriff to 
recover the same value. 

The defendant makes two objections to the maintenance of 
this action by the plaintiffs, the owners of the vessel: (1,) that 
there is no right of subrogation inasmuch as the judge of the 
admiralty court in his opinion based the judgment against the 
present plaintiffs on the ground of their laches, in not notifying 
the consignees of the attachment. ( 2,) that the right of subro
gation is equitable only, and only permits an action in the name 
of the original C'laimant. 

We do not think either objection is tenable or material. The 
plaintiffs were common carriers, and as such, at the time of the 
attachment, had received and receipted for the property, and it 
was in their possession to be carried to Hansen and Dieckman. 
As such carriers they had a special ownership in the property 
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thus in their possession, and for which they were accountable. 
They were bound to protect against third parties, the respective 
interests of the consignor and consignee, and were bound to both 
these for the safo delivery of the property according to the bill 
of lading. 

If the property had been taken from them without legal pro
cess, they could rightfully have pursued and recaptured it, or 
they could have maintained in their own names actions ofreplev
in or actions for the value. If the property was taken from 
their possession upon legal process against the consignor, and 
they were prevented thereby from delivering it to the consignee 
according to their contract, they had the same rights and reme
dies in order that they might be able to answer over to the con
signee for the value of his interests. Certainly, if they pay such 
consignee for his interest with or without suit, they succeed to 
all his rights of recapture, or rights of action. Vennilye v. 
Express Go. 21 Wall. 138. 

We think the plaintiffs are entitled to recover the amount of 
the consignees' interest which they have paid, but are not enti
tled to recover the costs or expenses of the suit against them. 
These latter they should not have incurred. The excess in 
value of the sardines over the consignees' interest, was in effect 
paid to the consignor by being applied to his debt. A judg
ment for the plaintiffs, therefore, for the amount of Hansen and 
Dieckman's lien, four hundred and fifty dollars, with interest 
from the date of the attachment, August 17, 1888, seems con
sonant with law and equity, inmmrnch as that sum is ]ess than 
the whole value. Wm-ren v. Kelley, 80 Maine, 512. 

Judgm,ent accordingly. 
PETERS, C. J., vVALTON, VIRGIN, FOSTER and HASKELL, 

JJ., concurred. 

JAMES E. FERNALD vs. ANDREW E. CLARK. 

Waldo. Opinion February 3, 1892. 
Insolvency. Partnership. Proof of Debt. Discharge. R. S., c. 70, § 25. 

A partner who sold his interest in the partnership to a co-partner, taking 
from him an agreement to pay the partnership debts, cannot recover against 
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such co-partner for debts which he was afterwards compelled to pay for 
the co-partner to partnership creditors, the co-partner having received a 
discharge from the same debts by insolvency proceedings in which such 
creditors proved their claims and received dividends thereon. 

Dole v. Warren, 32 Maine, 94, examined. 
Fernald v. Johnson. 71 Maine, 437, approved. 

FACTS AGREED. 

R. F. Dunton, for plaintiff. 
The defendant's discharge in insolvency released him only 

from such debts, cfaims, liabilities and demands, as were or 
might have been proved against his estate in insolvency. R. 
S., c. 70, § 49. The case of Fernald v. Johnson, 71 Maine, 
43 7, settles the fact that Fernald's claim under the contract was 
not provable against Clark in insolvency. 

Counsel cited: Fowler v. I1endall, 44 Maine, 448; Reed v. 
Pierce, 3(, Id. 455; Dole v. Wm-ren, 32 Id. 94; Enis v. Hani, 
28 Id. 385; Wells v. Mace, 17 Vt. 503; Woodard v. Herbert, 
24 Maine, 358; Mann v. Houghton, 7 Cush. 592; Bennett v. 
Bartlett, 6 Cush. 225; Savory v Stocking, 4 Cush. 607; Mur
ray v. De Rottenlwn1, 6 Johns. Ch. 52. 

J. WWiamson, for defendant. 

PETERS, C. J. The facts stated show that the plaintiff and 
defendant had been copartners in business ; that the plaintiff 
sold his interest in the partnership to the defendant, the lat
ter giving the plaintiff as a part of the consideration of sale an 
agreement to pay the partnership debts; that the defendant 
afterwards went into insolvency, receiving in due time his dis
charge ; that certain creditors named in the report as holding 
demands against the partnership proved their claims against the 
defendant's estate, receiving dividends thereon; that after the 
insolvency proceedings the same creditors collected of the 
plaintiff the balance remaining due on their demands after cred
iting the dividends thereon ; and that this suit is prosecuted by 
the plaintiff in order to ascertain whether he can recover of the 
defendant, notwithstanding his discharge, the amount so paid 
by the plaintiff upon the partnership indebtedness. We think 
the action cannot be maintained. 

-
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Whether an insolvent is answerable after his discharge on a 

demand originating before insolvency depends generally on 
whether the demand could or not have been proved against the 
insolvent's estate. The tendency of both the statutes and the 
courts has been to construe the effect of a discharge with all 
reasonable liberality towards the debtor. 

All contingent demands are not barred from proof against the 
insolvent's estate. The distinction is between contingent liabil
ities which may never become debts and debts payable on a con
tingency. The general rule deducible from the cases, although 
distinctions and differences are to be found in them, is that all 
demands which are directly capable of being valued or liquidated 
may be admitted to proof against an insolvent estate, and if not 
presented cannot be afterwards enforced against the bankrupt. 
At first courts were puzzled to know how contingent debts could 
be estimated or valued, and some of the earlier cases held that 
there was no way by which a surety could prove his claim 
against the principal's estate. But after the case of Mace v. 
W ... ells, 17 Vt. 503, was reversed by the Supreme Court of the 
United States, in Mace v. Wells, 7 How. 272, and a contrary, 
doctrine established by that tribunal, the question in this 
country became settled. 

Accordingly, a surety may protect himself by purchasing in 
the demand and proving it in his own name as a subrogated 
owner, or the court will permit him without payment to prove 
the demand in the name and right of the creditor for his own 
benefit. In re Babcock, 3 Story, 393; Mace v. Wells, 7 How. 
272, ante; Fowler v. Kendall, 44 Maine, 448; Spalding v. 
Dixon, 21 Vt. 45; Aflalo v. Fourdr·inier, 6 Bing. 306. Other 
authorities might be added. 

Our statute adopts the principle in the provision on the sub
ject, found in § 25, c. 70, R. S., as follows: '' Any person 
liable as bail, surety, guarantor, 01· otherwise, for the insolvent, 
who has paid the debt, or any part thereof, in discharge of the 
whole, may prove such debt, or stand in the place of the cred
itor, if the creditor has proved the same, although such pay
ments were made after the proceedings in insolvency were com-
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menced. And any person so liable for the in sol vent, and who 
has not paid the whole of such debt, but is still liable for the 
same or any part thereof, may, if the creditor fails or omits upon 
request to prove such debt, prove the same either in the name 
of the creditor or otherwise, as may he provided by the rules of 
the court, under section ten, and subject to such regulations and 
limitations as may be established by such rules." 

Now, the precise question is, whether the plaintiff stood as a 
surety for his partner for the payment of the partnership debts. 
We think the statute is comprehensive enough to place him in 
that position, including, as it does, "any person liable as bail, 
surety, guarantor, or otherwise, for the insolvent." His position 
was in effect the same as that of surety. It has been frequently 
held that, where one of the parties bound by a joint contract, 
assumes the whole burden of the obligation, the other will 
acquire the righfa of a surety, and will stand in the place of the 
creditor, for the purpose of proving the debt against the estate of 
the bank~upt, with the attendant disadvantage of being pre
cluded from enforcing it subsequently against his person. The 
learned American editors of Smith's Leading Cases lay down the 
proposition as established by the cases without opposition. 
Smith Lead. Cas. 8th ed. Vol. 1, part. 2, p. 1271. In mrn,t the 
cases the joint de htors were partners situated as the present parties 
are. Wood v. Dodgson, 2 M. & S. 195; Ajfolo v. Founlrinier, 
ante; Butcher v. Fonnan, G Hill, 583; Cmft.<; v. Mott, .5 Barb. 
305 ( S. C. 4 Coms. G04). We think all the writers on part
nership concur on this point. 

None of the cases in this State relied on hy the plaintiff 
oppose this rule. They relate to instances of liability of such a 
contingent character that it could not be determined that there 
ever would be a debt. The case which nearest approaches this 
is Dole v. Wan·en, 32 Maine, 94, a case of liability between 
co-sureties, and depending upon a different principle altogether. 
And still that case has been doubted by several courts, and may 
perhaps be considered as somewhat questionable under the broad 
language of our present statute. While there may be a diffi
culty in estimating the measure of liability among co-sureties 
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there is none between a surety and his insolvent principal. 
Besides, in the present case the claims were actually proved by 
the creditors themselves, their action operating as beneficially 
for the surety a.s if he had proved them himself. 

Nor is the situation changed because the plaintiff unsuccess
fully attempted to prove his pretended claim in his own name, 
as appears in the case of Fernald v. Johnson, 71 Maine, 437. 
He had not paid any of the debts, nor was he attempting to 
prove any claim in any creditor's right or name. The distinc
tion is clearly shown in the opinion of the court, where it is 
said: '' Whether the claimant could prove the partnership debts 
as being holden therefor, 'as surety, guarantor, or otherwise,' 
is not a question now before the court; but the simple and only 
question presented is, shall the claimant he allowed to prove his 
own claim under and by virtue of the contract of dissolution." 
If he had been allowed to do so, virtually the same claims would 
have been doubly proved, once m his name and again in the 
name of the creditors. 

Judgmentfor defendant. 
VIRGIN, LIBBEY, EMERY, :FOSTER and vVHITEHOUSE, JJ., 

concurred. -----
JOHN STARBIRD vs. DAVID BROWN. 

Androscoggjn. Opinion February 3, 1892. 
Statute, - repeal by implication. Lewiston J1Iunicipal Court. Actions, when 

returnable. R. S., c. 83, § 7; Special Laws, 1871, c. 636; 1872, 
c. 177; Stat. 1876, c. 138. 

The general provision of the R. S., ( c. 83, § 7,) which provides that writs in 
civil actions before any municipal or police court may be made returnable at 
any term thereof, to be held not less than seven nor more than sixty days 
from their date, applies to the municipal court for the city of Lewiston, 
although that court was created by special act before the general law was 
passed and the two acts conflict with each other. 

The test whether one statute effects the repeal of another by implication is, 
does the suhsequent act become so directly and positively repugnant to the 
former act, that the two cannot consistently stand together. 

ON EXCEPTIONS. 

This was an action of trespass entered in the Lewiston Munic
ipal Court. The writ was sued out and served on the twenty-
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sixth day of June, 1891, and made returnable to the September 
term of that court. The defendant duly filed a motion to dis
miss the writ because it was made returnable to a term of said 
court more than sixty days from the day of the suing out of 
said writ and the date thereof. 

The presiding judge sustained the motion to dismiss, as a 
matter of law, and the plaintiff excepted to the decision. 

The bill of exceptions was certified to the Chief Justice for 
the decision of the law court. 

McGillicuddy and Morey, for plaintiff. 
What was the intention of the legislature in reference to this 

matter? Here is a court they had established. The salary of 
the judge is fifteen hundred dollars per year. The court has a 
clerk, a crier, a seal, and is one at which a vast amount of work 
is done. If the defendant's claim is correct, by this general act 
the legislature made it impossible for this court to act during a 
portion of the year. A great majority of the civil suits are 
brought with trustee process and generally one of the corporations 
is the trustee. The trustee, if a corporation, must have thirty 
days' notice. Any time after the first Tuesday of June suppose 
it is desired to trustee a person working for a corporation. It 
is impossible to do so during the remainder of the month of 
June for the reason that, there being no term of court during 
the month of August, and it being necessary to give a corpora
tion thirty days' notice, the writ during that time must be made 
returnable at a term of court more than sixty days from the date 
of the writ. Are the citizens of Lewiston to be deprived of one 
month in the year in which to collect their bills or seek redress 
for their wrongs at the Municipal Court? Such a construction 
as claimed would he contrary to the manifest intention of the 
legislature. 

Counsel cited: State v. Oleland, 68 Maine, 258; Allen v. 
Somers, Id. 247. 

Wltite and Oarter, for defendant. 

PETERS, C. J. The Municipal Court for the city of Lewis
ton was created by special act in 1871. See ch. 636, Special 
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Laws of that year. Section four of the act provides that a term 
of the court shall he held on the first Tuesday of each month, 
and all writs be made returnable to one of the two terms to be 
begun or held next after the commencement of the action. By 
ch. 177 of Private and Special Laws of 1872, the original act 
was amended by excepting the month of August from the fo,t of 
terms of court. 

In 1876 an act was passed ( ch. 138, Public Laws 187G,) 
incorporated in the revised statutes of 1883 ( R. S., ch. 83, § 7,) 
providing that writs in civil actions before any municipal or 
police court may be made returnable at any term thereof, to be 
held not less that seven nor more than sixty days from their 
date. 

The present action was made returnable to a term more than 
sixty days from the date of the writ, and for that reason was, 
upon motion of the defendant seasonably made, dismissed. 

The question, therefore, is whether the later genera] or the 
earlier private act governs the decision of the case. Is or not 
the special act amended by the general act AO as to become 
conformable thereto? We think it is. 

Itis not always easy to decide questions of this kind, and for that 
reason cases are to be found near to the dividing line on either 
side of it. But the precedents are numerous in support of a 
general rule which is applicable when it is claimed that one 
statute effects the repeal of another by necessary implication. 

The test is whether a subsequent legislative act is so directly 
and positively repugnant to the former act, that the two cannot 
consistently stand together. Is the repugnancy so great that 
the legislative intent to amend or repeal is evident? Can the 
new law and the old law be each efficacious in its own sphere? 
Brown v. City of Lowell, 8 Met. 172; Bou. Law Die. Statute. 

It is reasonably certain that the design of the general statute, 
invoked in the present case, was to secure uniformity of practice 
in th,e matter of serving writs returnable to police and municipal 
courts, and to prevent mistakes that are occasioned by too long 
a period lapsing between the service and return day of a writ. 
There was just as much purpose for including within the act the 
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Lewiston municipal court as any other municipal court. All of 
that grade of courts are created by special acts, and any one of 
them is as much entitled to an exemption from the operation of 
the later general act as any other. It applies to none or to 
all. Applying to any one it applies to all. The act i:, in its 
effect special as to any one court, and general as to all such 
courts. 

The plaintiff's counsel insists that this construction might inter
fere with the usual procedure in that court for a little time each 
year, should it be necessary to sue a corporation by a writ 
returnable to the September term. That dilemma is caused by 
absence of an August term, and can be prevented by further 
legislative amendment. But the practical consequences cannot 
be much even if the act is left as it is. · 

The plaintiff invokes the case of State v. Cleland, 68 Maine, 
258, as supporting his position. That was a close and doubtful 
case, as is evidenced by the fact that three members of the court 
united in a dissenting opinion. There is, however, this marked 
difference between that case and this. In that, the question 
was whether a general act should have general or only partial 
application. In this, the question is whether a general act shall 
have any application or not. 

Exceptions overruled. 
WALTON, VIRGIN, EMERY, FosTER and HASKELL, JJ., 

concurred. 

DARIUS H. BARTLETT vs. LOREN LEATHERS. 

Somerset. Opinion February 4, 1892. 
P1·omissory Note. Indorsement. Pleadings. Days of Grace. R. S., c. 32, § 9. 

In an action on a note commenced by an indorsee against the indorser, the 
words in the common form of declaration, that the defendant became liable 
and in consideration thereof promised the plaintiff to pay him the note, are 
a sufficient allegation that the defendant indorsed the note to the plaintiff 
for value. 

A note which without grace would become due on Sunday is not to be 
regarded as payable on Saturday before, so as to be with grace added due 
on Tuesday afterwards, but such note is due and payable on Wednesday 
after such Sunday. 

VOL. LXXXIV. 17 



242 BARTLETT V. LEATHERS. [84 

It is only when the last day of grace falls on Sunday· that the time of a note is 
shortened by a day. 

ON EXCEPTIONS. 

The case appears in the opinion . 

.1.lferrill and Coffin, for plaintiff. 

D. D. Stewart, for defendant. 
The declaration alleges no consideration for defendant's sup

posed contract, and is, therefore, defective. Bourne v. Ward, 
51 Maine, 191; Augu#a Bank v. Au_qusta, 49 Id. 419 ~ Iiin,q 
v. Crowell, 61 Id. 244; Gore v. Gibson,_ 13 M. & ·w. 623; 
Murd,>ck v. Caldwell, 8 Allen, 309; Buniltarn v. Allen, l 
Gray, 500. Open to demurrer: Thomson v. O'Sullivan, G 
Allen, 303; Murdock v. Caldwell, 8 Allen, 309. 

Note fell due on ,July 22, 1878, Sunday. Of this the court will 
take judicial notice, 1 Gr. Ev. (13th ed.) § 5; 1 Whar. Ev. § 
282; -Bmwn v. Piper, 91 U. S. 37. The almanac is part of 
the law of England, per Pollock. C. B. in Tutton v. Darke, 5 
H. & N. 649; Sfreet v. U. S. 133 U. S. 306. Note was due 
by the law merchant, Saturday, July 21. Barker v. Parker, 
6 Pick. 80, 81 ; Chaffee v. R. R. Co. 146 Mass. 234. Days 
of Grace: Chit. Bills, c. 9. pp. 410, 411; Sto. Prom. Notes, § 
220, note 3; Perkin8 v. Bank, 21 Pick. 485; Bowley v. Bow
ley, 41 Maine, 542. Is no part of the contract pe1· se, but a 
statute allowance. Last day of grace was July 24, demand for 
payment not made until July 25, one day too late. Cases supra, 
and Jones v. Fales, 4 Mass. 248. 

PETERS, C. J. In this action brought by an indorsee of a note 
against the indorser, the declaration closes in these words: 

" And the said Loren Leathers thereafterwards on the same 
day indorsed and delivered the said note to the plaintiff; and 
the plaintiff avers that afterwards when the said note became 
payable, viz: on the 25th day of July, A. D., 1888, at Medford, 
aforesaid, the said note was duly presented to said George G. 
Holt, and payment of the said sum, according to the tenor of 
the said note, was then and there duly required of the said 
George G. Holt, who then and there refused to pay the same, 
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of all which the said Loren Leathers thereafterwards, viz., on 
the same day, had notice, by reason whereof the said Loren 
Leathers became liable and in consideration thereof, then and 
there promised the plaintiff to pay him the contents of the said 
note, with interest, when thereunto requested." 

It is objected by defendant on demurrer to the deelaration, 
that no consideration is alleged for his promise to pay the note 
in case of non-payment by the maker. We find, however, the 
declaration to be of a standard form in both ancient and modern 
use. The words ~1 in consideration thereof" in the count apply 
to all preceding matter, and amount to an averment that the· 
note was indorsed for value. 

The defendant also contends that the note was not demanded 
of the maker on the day it became due. The note, dated July 
22, 1884, on four years, appears to have been presented for· 
payment and protested on July 25, 1888. The defendant's. 
point is that, as July 22, 1888, came on Sunday, the note fell 
due on Saturday the 21st, and with grace added became pay-. 
able on the 24th day of July, 1888. It may be that at common 
]aw the note would have become due as the defendant contends, 
but that is not the meaning of our statute on the subject. By 
our law the days of grace are made a part of the contract just 
as if written in the note itself, and a note does not in any sense 
fall due before the last day of grace. It is the Sunday occurring 
on the last day of grace, and not one occurring on the last day 
preceding the days of grace, that deducts a day from the run-
ning time of a note. Demurrer overruled. 

WALTON, LIBBEY, EMERY, HASKELL and WHITEHOUSE, J J., 
concurred. 

ANDREW J. ERSKINE vs. OLIVER MOULTON. 

Kennebec. Opinion February 4, 1892. 
Deed. Boitndary. Waters. 

A description in a deed which runs down the middle of a strel},m in which the 
tide ebbs and flows, thence across the stream to the upland on the southerly 
side, and thence on the southerly side of such stream, conveys to the 
grantee the land on that side between high and low water mark. 

See Erskine v. Moulton, 66 Maine, 276. 

84. 2431 85 29S 
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ON REPORT. 

This was an action for trespass q. c. and the writ contained 
three counts. The first describes the plaintiff's premises in the same 
terms as the deed from Bradstreet, the former owner of the entire 
locus, to himself, dated December 9, 1865, and alleges the usual 
acts of trespass, breaking of fence, destruction of grass, &c. 
The second count alleges that the plaintiff's land adjoins the 
waters of W orromontogus stream ; that defendant's logs and 
timber were carried upon the land and wrongfully removed 
without tender of compensation for damage ; and sets forth a 
cause of action under R. S., c. 42, § § 7 and 8. The third 
count describes the premises as extending to low water mark 
and alleges that the defendant used the same for booming and 
piling purposes and sets forth special damage. 

The case was reported to this court for determination as to 
the true line between the parties, with the stipulation that it be 
sent back to nisi prius for assessment of damages in accordance 
with such determination. 

The plaintiff claimed to the low water line as marked on the 
accompanying plan, while defendant claimed that the true line 
was the high ·water line or one near it called the Young line, 
and which had been established by the parties as appears in the 
decision of this court reported in 66 Maine, 276, and therein 
confirmed. 

In 1872, Bradstreet, who appears before then to have owned 
all of the premises north of the stream and that portion south to 
the Young line, conveyed to the defendant, Moulton, by deed 
of warranty the premises, one boundary of which came before the 
court, in this case, for determination. In 1871, the plaintiff, 
Erskine, purchased from Bradstreet a lot containing one acre, 
the northern line of which is described as running '' on the brow 
of the bank of the stream." No more conveyances were made 
by Bradstreet. After his decease his heirs gave, in 1887, a 
quitclaim deed to the plaintiff of whatever they might own, 
either land or rights of flowage, on the south side of the stream, 
'' said rights of flowage having been reserved by our late father" 
in his deed, in 1865, to A. J. Erskine, &c. 





Plan accompanying Erskine v. Moulton. 
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The parties agreed that the premises are the same as in the 
case of Er.,;;kine v. Moulton, 66 Maine, 27G, to which reference 
is made, and that the disputed premises here are shown on plan. 
The Young line on said plan is the line established in the former 
suit above referred to. 

It was further agreed that neither at the time of the deed from 
Bradstreet to Erskine, in 1865, nor at any time since, has said 
Bradstreet or his heirs had any dam on the W orromontogus 
stream other than on the premises conveyed to the defendant 
in 1872. and that he owned no premises to which rights of 
flowage could be appurtenant except the premises north of the 
Young line. 

Baker, Baker and 001·ni8lt, for plaintiff. 

Heath and Tuell, for defendant. 

PETERS, C. J. The question of this case depends for its 
solution upon the meaning of this call in a conveyance of land: 
"On the southerly side of the steam.'' The following facts, 
made a part of this case, are found in a previous case between 
the same parties : "The W orromontogus stream flowing west
erly is a tributary of the Kennebec river flowing southerly. 
About twenty rods above the confluence, the stream, leaving 
the upland, reaches a parcel of flat land elliptical in form, 
three to four acres in extent, and known as the W orromon
togus cove. At the upper end of the cove, the stream divides, 
one channel flowing along the northern and the other the 
southern border to the lower end where they unite, flow under 
a bridge ( constituting a part of the highway along the bank 
of the river,) and thence into the river. The cove is flowed 
by the tide backing up from the river and by freshets. At 
other times the land between the channels is bare, a small 
portion of it being more or less covered with small bushes. 
Logs can be so easily floated in there from the river, that the 
cove has been used for many years as a safe and convenient 
place for securing and booming them for raning as ·well as for· 
holding them to supply the mills at the head of the cove ever 

· since their erection." Er:~kine v. Moulton, 66 Maine, 276-. 
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Further facts are of importance in a consideration of the 
question. ,Joseph Bradstreet formerly owned the cove and the 
land on both sides of it. In 1865, he bargained a parcel on the 
south side of the cove down to high water mark to the plaintiff. 
But it was to be high water line as run out by one Young, a 
surveyor. He (Bradstreet) was thus cautious and exact as he 
was selling upland only, intending to reserve all possible flats 
and water privileges to himself. The surveyor, as it turns out, 
ran a line not coincident with a high water line in all places, but 
nearly so. It may be that Bradstreet intentionally retained to· 
himself a small strip of upland in some places for his own con
venience. At all events it was held, and we think correctly, in 
the case cited, that the ''Young Jine" was made the dominant 
boundary in the deed. The result was that Bradstreet remained 
the owner of the flats on the southerly side of the cove and of a 
fragment of upland in some places adjacent thereto. 

After this, in 1872, Bradstreet conveyed to the defendant a 
large amount of upland on the other or northerly side of the 
cove or stream, together with most of the cove itself, including 
that portion of it adjoining plaintiff's land. The calls in this 
deed that may be material to the present issue, partially 
repeated before, are as follows: ''Thence easterly on said 
divisional line acros.r.; said stream [ the cove J to a point six and 
a half rods from the east side of said mill, thence southerly and 
westerly on the southerl.1J 8ide of the stream" [ cove J to the point 
begun at. By this conveyance the defendant became the owner 
of land on the northerly side of the cove, extending across to 
its southerly side, and the question is whether his purchase goes 
across to low water line, or to high water line, or to the ''Young" 
.line. 

It cannot reach the Young line where that line is above high 
water mark, because the grant includes no upland on that side of 
the cove. It demonstrably excludes any. It is regarded by 
the defendant as an unlikely thing that his grantor would retain 
the ownership of a narrow strip, less than a rod in width, which 
would be worthless to him after selling the other land. But 
probably the difference between the. two lines was not remem
lbered by the parties when the conveya~ce was made. 
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After the death of Bradstreet, the plaintiff, in 1887, procured 
from his heirs a release of their title or interest in the loeus 
between the Young line and low water mark, and hence this 
litigation to ascertain whether the plaintiff or defendant has a 
better title to the flats. 

We are satisfied that the defendant owns them. The literal 
meaning of the questionable words does not admit of a different 
conclusion. The line continues '' across said stream," and "to a 
point" shown to be upon the upland, thence it runs '' on the 
southerly side of the stream," not on or by the gtream, but on 
its side. The call does not say on the side of the stream at low 
water. If the line be at low water mark it wiJl be, we should 
judge from the plans in the case, an unusual distance into the 
stream during all the time excepting for a few moments in 
every twenty-four hours. 

This construction is the one most compatjble with the situa
tion of the parties and properties at the time of the conveyance. 
The defendant then owned and operated a mill on the stream at the 
head of the tide. He needed booming grounds for his logs. A 
privilege for such purpose that was limited to low water line would 
be comparatively of little value. Every time a log rested on 
the flats its owner would be a trespasser. Really the privilege 
consists mainly over and upon the flats. From the plan it would 
seem that, while at high water the premises appear to he a cove, 
at low water they are mostly flats. Besides, while valuable to 
the defendant, the flats cannot be little better than valueless to 
any one else. After the sale to the defendant they were worth
less to Bradstreet. There can be no reasonable doubt that he 
intended to cover them by his deed. There was no reason why 
he should not include them. 

This construction does not militate against a line of decisions 
which establish the principle that a grant on, by, or down a 
cove or stream, or by the sea, goes to low water mark or to the 
middle of a stream. That construction is allowed unless the 
description be such as to show a different intention, the cases 
say. The class of cases alluded to apply to a grant of upland 
adjoining flats. Here we have the grant of flats adjoining 
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upland. The rule is one of inclusion and not exclusion. It 
adds and not subtracts. If a grant by the cove includes the 
flats in the one case, why not in the other? 

But the stronger ground is that the intention seems conclu
sively shown by the peculiar language of the deed. "On the 
side of" a stream is more favorable to the defendant than a 
boundary ''on" the stream would have been. And the case 
assimilates more to another class of cases a few of which may 
serve as illustrations of the principle established by them. If 
land be described as running "to a cove and thence along the 
margin of the cove," the grant excludes adjoining flats. Nick
erson v. Crawford, 1G Maine, 245. The same effect follows 
when the call is "on the west bank of the creek." Br-adfm·d v. 
C1·essey, 45 Maine, 9. Also where the words are "by the bank 
of the stream." Stone v. Augusta, 46 Maine, 127. The princi
ple of these cases is the principle of the present case, adapted 
to new facts. It matters not whether the grant comes to a 
boundary from the one side or the other of it, and then running 
along the line. There is no reason for deviation in either case. 

Whilst the present case may not st1~ict]y fall within either of 
the above classifications, being novel in its facts, the deduction 
derivable from such cases tends strongly in support of the 
defendant's contention. 

According to the terms of the report the action will stand for 
trial only on the first and second counts of the declaration. 

Action to standf01· trial. 
WALTON, EMERY, HASKELL and WHITEHOUSE, JJ., concurred. 
LIBBEY, J., having been of counsel, did not sit. 

STATE vs. NOAH CLAIR. 

Kennebec. Opinion February 4, 1892. 
Manslaughter. Instructions. Exceptions. Practice. 

On the trial of an indictment alleging an assault with intent to kill and mur
der, it is correct to instruct the jury that the respondent would be guilty 
of an attempt to commit manslaughter, if he assaulted the complainant in 
the heat of passion upon sudden provocation, with intent to kill him. 
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Definitions of law given by a judge in the trial of a criminal cause, which, 
although not altogether apposite to the question pending, are not unfavor
able to the accused, cannot be the ground for exceptions by him. 

ON EXCEPTIONS. 

The defendant havjng been found guilty by the jury of the 
Superior Court for Kennebec County, of an assault with the 
intent to kill William P. Rou0:dy, filed exceptions to some of 
the instructions of the presiding justice. They are stated in 
the opinion. 

0. E. Littlefield, Attorney General, and L. T. Carleton, 
County Attorney, for the State. 

S. S. Bmwn, for defendant. 

PETERS, C. ,J. The respondent was found guilty of an assault 
with intent to kill, on an indictment which alleges that he 
assaulted one Roundy, ''with intent, him the said Roundy, 
wilfully, feloniously and of his malice aforethought, to kill 
and murder." 

The facts are not reported and the respective counsel do not 
quite agree in their recollection of them. The counsel for the 
respondent represents that the act complained of was the push
ing of the complainant from a boat into a river, while opposite 
counsel affirms that it was more the act of beating him after he 
got him into the river. There is not, however, that we can 
perceive, any materiality in this difference as far as the law 
questions are concerned. 

Several propositions of law were given by the judge in his • 
charge to the jury, which as a whole are considered by the 
defense to be objectionable. We quote them in the order 
as delivered : 

''There is, however, another kind of homicide known to the 
criminal law, and that is the killing of a human being in the 
heat of passion, on sudden provocation, without express or 
implied malice aforethought. 

"The crime then committed is manslaughter at common law. 
'' Manslaughter at common law is the killing of a person on 

sudden provocation, in heat of blood, without any intention to 
kill him. 
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"Ah assault with intent to ·murder, and to kill and murder 
means an assault with intent to murder either in the first or 
second degree. 

'' But there may he a killing under provocation and in the 
heat of passion, or an attempt to kill under provocation or in 
the heat of passion without express or implied malice, as in 
case of voluntary manslaughter when the intention is formed 
without time for deliberation. 

"Now our statutes have made a distinction between that class 
of assaults which are denominated assaults with intent to kill 
and murder, and a class which are denominated as~aults with 
intent to kill. 

"But where in the heat of blood an as::-ault is made, the 
result of sudden provocation, the act so closely follows the 
intent as to preclude the presumption of design or deliberation, 
and it may also exclude the presumption of rnaliee; and yet it 
may be an assault with intent to kill. 

"If you shall find that he is guilty of an assault with intent to 
kill, or rather if you shall find that in the heat of passion, under 
sudden provocation, he intended to kill Roundy, then your 
verdict would he guilty of assault with intent to kill." 

It is contended that it was injurious to the rights of the accused 
for the judge to say that manslaughter at eommon law might be 
committed without any intention to kill. Of course, there may be 
such a thing, as in cases of death caused by negligence. But 
in the present case the issue necessarily was whether the 

• accused intended an injury or not. Either intentionally or 
unintentionally he did an injury to the eomplainant. The point 
made by the defense is, that the jury, after receiving infornmtion 
that manslaughter might be committed without an intention to 
kill, may have found the accused guilty of an attempt to commit 
manslaughter, although he entertained no intention to kill. It 
would certainly he a contradiction of terms to accuse a person 
of an assault with intent to commit involuntary manslaughter. 

But the charge, as a whole, shows that the judge could not 
have so intended, and that the accused could not have been 
prejudiced as his counsel contends. If the charge be criticiz-
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able at all, it would be that the judge dealt too lengthily in 
explanation of principles of the law of homicide that had no 
immediate connection with the issue. Definitions sometimes 
confuse the minds of jurors. Lord Hale said of the duties of 
judges, that, ~~ a jury should be told where the main question or 
knot of the business lies." If that limit was exceeded in this 
case the accused at all events was not prejudiced thereby. 

The instruction which dominated the case was evidently the 
one informing the jury that if they should find that in the heat 
of passion, under sudden provocation, the accused intended to 
kill Roundy, then the verdict should be guilty of an assault 
with intent to kill. This direction was given at the close of 
the charge, is direct and positive, and requires proof of an 
intention to kill, to establish the offense of manslaughter. 
This is rendered even clearer by the next following sentence: "If 
you should conclude that he is not guilty of either of these 
offenses, either with intent to kill and murder or intent to kill, 
then you may find him guilty of an assault and battery." It 
appears that an assault and battery was admitted by respondent's 
counsel. 

Other objections to the charge are discussed by counsel, but, 
as before intimated, we do not perceive wherein the respondent 
suffered from any of the alleged erroneous interpretations. 

Exceptions overruled. 
"'\,V ALTON, LIBBEY, EMERY, HASKELL and WHITEHOUSE, J J., 

concurred. 

J. C. FRYE vs. JOHN H. PARKER. 

Waldo. Opinion February 4, 1892. 
Limitations. Promissory Notes. R. S., of 1871, c. 81, § 99; Stat. 1885, c. 

376. Pub. Stat .. 11foss. 1880, c. 197. 

Notes ofhand not witnessed, in which the defendant is payor and the plaintiff 
payee, that have run before suit brought upon them for more than six years 
since they became due, are not barred by the statute of limitations, the 
parties never having lived in this State nor in the same State, territory or 
country for any time since the notes were given. 

ON EXCEPTIONS. 
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This was an action of assumpsit on two promissory notes dated 
Boston, April 17, 1883, given by the defendant to the plaintiff, 
who were then and ever since have been non-residents of this State. 
The plaintiff resides in Massachusetts and the defendant in Mis
souri. Defendant's property was attached in vValdo county, 
and personal service of the writ was made on him. The case 
·was tried before the presiding justice with the right to except. 
The only defense made was the statute oflimitations. The pre
siding justice gave judgment for the plaintiff, and the defendant 
excepted. 

W. P. Tlwnipson, for plaintiff. 
Jurisdiction: Allen v. Gaspari, 80 Maine, 236. 
Limitations: R. S., c. 81, § 103; Su;eet v. Bmckley, 53 

Maine, 34G; Thompson v. Reed, 15 Id. 40G; McOann v. 
Randall, 147 Mass. 83; Olzenwng Canal Bank v. Lowe1·y, 93 
u. s. 72. 

J. H. and 0. 0. MunlgorneJ"y, for defendant. 
Limitations: McI1enzie v. Wa1'du·ell, 61 Maine, 136; 

Trafton v. Hill, 80 Id. 503; D1·ew v. Drew, 31 Id. 389. 
Thompson v. Reed, 15 Maine, 404, leaves us to infer plaint

iff was a resident of this State from 1875, to commencement of 
the action. Hapgood v. Watson, 65 Maine, 510, shows plaint
iff a resident of this State when action was commenced and 
defendant a resident when note was made. Hacker v. Et:erett, 
57 Maine, 548, shows plaintiff a resident of Maine, and defend
ant a resident of New Brunswick. In Brown v. Nown,e, 55 
Maine, 230, we are left to infer that defendant was resident of 
the Sta.te at making of note and moved out of the State after
wards. Keyes v. Winter, 54 Maine, 399, defendant was absent 
from State from date of note to 1865. Peyret v. Coffee, 48 
Maine, 319, defendant left the State a few days after note was 
given and did not return until within two days before action 
commenced. 

Byrne v. Orowninshield, 17 Mass. 55, defendant pleaded the 
statute of limitations of New York in Massachusetts court. 
Wilson v . .Appleton, 17 Mass. 179, plaintiff was a foreigner. 
Bulger v. Roche, 11 Pick. 35, plaintiff and defendant were 
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foreigners. Putnmn v. Dike, 13 Gray, 535, is a meager case 
but leaves us to infer the plaintiff became an inhabitant of the 
State at some time probably before the six years had expired. 

The legislature intended that non-resident creditors Hhall not 
be entitled to the saving clause of the statute, as an exception 
is made in favor of creditors without the limits of the United 
States when the cause of action accrues. R. S., ch. 81, § 88. 
Allowing the inference, that if creditors reside in a state other 
than where the action is brought, the statute will apply. lVhit
ney v. Goddard, 20 Pick. 304. Applying this inference, the 
saving clause would not re-instate the rights of a non-resident 
creditor who always has been such and so declares himself. 
For the constitution of the United States not only entitles the 
citizens of each state to all the privileges, but also to all the 
immunities of citizens in the several states. Therefore, when 
the creditor invokes the saving clause of the statute that the 
debtor has not lived in the state when th~ action is brought, the 
necessary six years, the debtor may reply, the creditor has not 
been there to receive his pay. The general policy of the law 
requires the debtor to seek the creditor to pay his debt. It 
should not oblige him to live six years in every State in the 
Union before acquiring the right to the statute of limitation 
against a non-resident creditor. 

Under these circumstances, the plaintiff cannot take advan
tage of the saving clauses of the statute, that of the absence of 
the defendant from this State at the time the action on the notes 
accrued, or was absent from the State after it accrued. That 
law was passed for citizens of this State, not for strangers. 
Not for absent creditors. 

Counsel also ctted: Beardsley v. Southmayd, 3 N. J. L. 
(Green,) 171, approved in Bank v. Lowery, 93 U. S. 72; 
Associate.~ Jersey Oo. v. Davison, 5 Dutch. 424. 

PETERS, C. J. The question of the case is whether notes of 
hand, dated in Boston, Massachusetts, in 1883, not witnessed, on 
a few months time, running from defendant to plaintiff, neither 
party now or ever residing in this State, the defendant being person
ally in this State in June, 1890, when the writ in this case was 
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served on him, - are barred by the statute of limitations or not. 
It may be added, as a part of the statement of facts, that since 
1844, the parties have resided in different states, one in Massa
chusetts and the other in Missouri. 

The question has been settled in the negative in the case, 
essentially like this, of Thompson v. Reed, 75 Maine, 404. 
The statute as it stood when that case was decided read thus: 
'' If a person is out of the State when a cause of action accrues 
against him, the action may be commenced within the time 
limited therefor after he comes into the State." R. S., 1871, c. 
81, § 99. These words have a clear meaning. 

Then a further question arises whether the amendment of our 
limitations act passed in 1885, alters this construction. We 
think not. The amendment reads thus : '' No action shall 
be brought by any person whose cause of action has been barred 
by the laws of any state, territory or country while all the 
parties have resided therein." Stat. 1885, c. 3ni. This lan
guage is too plain to be misunderstood. The parties must reside 
in the same state at the same time. These parties have not so 
resided either in Maine, Massachusetts, Missouri or elsewhere. 

The statute of Massachusetts, passed in 1880, (Pub. Stat. 
Mass. 1880, c. 197) differs from ours, but does not influence 
the question here. Counsel for defendant cites cases in support 
of his position, hut they are not authorities in this State, and 
are contrary to our laws and decisions on the subject. 

Ex:ceptions overruled. 
WALTON, VIRGIN, EMERY, FosTER and HASKELL, JJ., 

concurred. 

KATHERINE C. LYON, and others, vs. M. CAREY LEA. 

Hancock. Opinion February 4, 1892. 
Way. Deed. Easement. Estoppel. 

The grantor in a deed conveyed certain premises to the grantee, reserving 
to himself for the benefit ot' his other land a right of way in a carriage 
road acro&s the land conveyed, or, in the event of the carriage road being 
changed in route by the grantee, then in such substituted road, and also 
reserving a similar right in another road across such premises or in any new 
road substituted therefor. Held; that the grantee could substitute one 
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new road for the two former roads if the one be as convenient and beneficial 
for all the purposes of the grantor as the two would be. 

ON REPORT. 

This was an action on the case for disturbance of plaintiffs' 
rights of way which had been reserved to them in the defendant's 
land near Duck Brook, at Bar Harbor. The language of the 
reservation, providing for two distinct roads and substitutes 
therefor, is in a deed from plaintiffs' testator to the defendant, 
and is quoted in full in the opinion. 

I!l 1884, Samuel E. Lyon, plaintiffs' testator, since deceased, 
being the owner of certain lands lying at Bar Harbor, and on 
the south westerly side of Eden Street near Duck Brook, rising 
abruptly from the street line, which land he had divided into 
lots numbered respectively one, two, three, and four, sold and 
conveyed to the defendant lots one and two. 

Lots three and four bordered on Eden street, a public way, 
hut the road which Lyon had been accustomed to use in reach
ing the reserved lot~ passed over the lots conveyed. 

Until a short time before the conveyance to the defendant, 
Lyon had used an old road which passed from Eden street to 
his lots on the hill nearly parallel with~ and near to Duck Brook. 
But the town had lately so lowered the grade of Eden street as 
to render the entrance to this old road impracticable, and to 
avoid this, Lyon had constructed what he called his '' carriage 
road" starting from Ede11 street a little further from Duck 
Brook and terminating in the "old road" about half way up 
the hill. 

At the time of the conveyance to the defendant, Lyon was 
accustomed to reach his lots number three and four by travelling 
up his carriage road to its junction with the old road and thence 
by the old road to his other lots. The portion of the old road 
below the junction was substantially if not entirely abandoned. 

Since purchasing, Lea, the defendant, with the knowledge 
and acquiescence of Lyon and his heirs, built an expensive house 
upon his lot in such a position as to obstruct the so-called 
"carriage road," and claimed that Lyon not only acquiesced in 
the building of the house but actively assisted in laying it out. 
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The part of the old road below the junction was also obstructed 
( also with Lyon's knowledge and consent as contended hy the 
defendant), and as a substitute for these narrow, steep and 
inconvenient ways, a broad, new road was huiltby the defendant. 

What is now called Eden street is the county road leading 
northwesterly from Bar Harbor to Ellsworth and passes through 
a large tract of land of Lyon extending from the shore of the 
bay back a mile or more. Duck Brook flows northeasterly into 
the bay and is nearly parallel with the northwesterly side lines of 
lots one, and two. The land rises abruptly on the Routhwest side 
of Eden street, being both rough and hilly. Other physical 
conditions of' the locus are stated in the opinion. 

Hale and I.lamlin, for plaintiffs. 
Lyon gave Lea the right to change the two roads but reserved 

full rights in the sub.c,tituted roads. Defendant has no right to 
obstruct either without furnishing a suflieient substitute. 

Estoppel: Steel v. Smelting Co. 1G Otto, 447; Brant v. Va. 
C. &. I. Co. 93 U. S. 327; Cre.~t v. Jack, 3 Watts, 240 (27 
Am. Dec. 354); Henshaw v. Bis.~ell, 18 Wall. 255; Knouff v. 
Thompson, 1G Pa. St. 364; Parker v. Ba1'ker, 2 Met. 423; 
Ferris v. Coove1·, 10 Cal. 509; Goodson v. · Beacham, 24 Geo. 
150; Hepbu1'n v. McDowell, 17 S. & R. 383. 

Abandonment: Dye1· v. Sanford, 9 Met. 395, 402; Stakoe 
v. Singers, 8 E. & B. 31; Ward v. Word, 7 Exch. 838; 
Lovell v. Smith, 3 C. B. (N. S.) 120; Jamaica, &c. Corp. v. 
Chandler, 121 Mass. 3; Hale v. Old,.oyd, 14 M. & W. 789; 
Hayford v. Spoke.~eld, 100 Mass. 491. 

Deas7; and Higgin.~, for defendant. 
E8toppel and executed license: Ballard v. Butle1·. 30 Maine, 

94; 3 Kent's Com. 448 ; Pope v. Devereux, 5 Gray, 409 ; 
Smith v. Bm·nes, 101 Mass. 278; Lamed v. Larned, 11 Met. 
421; Gage v. Pitts, 8 Allen, .527; Curti.-; v. Noonan, 10 
Allen, 406 ; Dyer v. Sanford, 9 Met. 395 ; 1lfor8e v. Copeland, 
2 Gray, 304. Counsel also cited: Welland Canal Co. v. Hath
away, 8 Wend. 480; Taylor v. Hampton, 4 McCord, 96; East 
Ind. Co. v. Vincent, 2 Atk. 83; Veghte v. Water Omnpany, 
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19 N. J. Eq. 153; Crai·n v. Fox, 16 Barb. 184; Winter v. 
Brockwell, 8 East, 308; Pope v. O'Hara, 48 N. Y. 446; Mar
ble v. Whitney, 28 N. Y. 297; Ringe v. Baker, 57 N. Y. 
20!); B1'0oks v. Curtis, 4 Lans. 283; Bigelow on Estoppel, p. 
513; Angel on Water Courses, 296-308, 318-322. 

PET1ms, C. J. A grantor ( represented by these plaintiffs as 
his executors and trustees) conveyed a parcel of land to the 
grantee (the defendant) with this reservation in the deed: 
'' Also saving and reserving to the said Lyon, his heirs and 
assigns, .a full and free right of way over the carriage road lately 
made by him [ said Lyon J over the parcel herein intended to be 
conveyed, to lots numbered three and four on said plan, or, in 
the event of said carriage road being changed in route by the 
said M. Carey Lea, his heirs or assigns, over such new or sub
stituted road, and also reserving to the said Lyon, his heirs and 
assigns, a right of way over •the old road through said premises 
herein intended to he conveyed, near said Duck Brook, to said 
lots numbered three and four on said plan, or over any new or 
substituted road for· said old road in the event of the route of 
said road being changed by the said M. Carey Lea, his heirs or 
assigns." 

The case presents a question of law and also one of fact. 
The question of law is whether the grantee could substitute one 
new road for the two former roads, if the one be equally as con
venient and beneficial for the purposes of the gra.ntor as the two 
would be. The plaintiffs have sued the defendant for blocking 
up one of the roads named in the reservation and thereby ren
dering it impassable. The question of fact is whether or not 
the defendant has furnished such a substituted road. We think 
both questions must be decided in favor of the defendant. 

It is clear that the parties to the deed were not contemplating 
by the reservation anything more than an outlet for travel from 
the grantor's remaining lands across the parcel sold to the 
grantee. The grantor cared nothing for the roads excepting as 
his convenience might be subserved thereby. And the reser-

voL. LXXXIV. 18 
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vation was intended to be. descriptive of the nature and amount 
of the benefit to he enjoyed. Therefore, the grantee was at 
liberty to establish new ways for the old, or, in other words, to 
establish other means by ·which Lhe same kind and extent of 
convenience would he ensured as existed before. It was not 
the number of roads so much as the amount of road that was to be 
reserved. The grantee could substitute a new road for either 
of the old ones, and why not one for both of them, if one be 
capable of hearing the burden and dispensing the benefits of 
both? The grantee is not limited to any locality for the new 
routes. He may locate them as he pleases for his own conven
ience. The implication derived from the wording of the reser
vation is that the grantee's wants might require a change or 
changes. Of course, any change or substitution must be just and 
reasonable according to the circumstances. Each party has his 
rights. No one would deny that the two substituted roads could 
be laid out near each other, or exactly aside each other, and we 
do not see why the two may not he converted into one. A 
double road would till the place of two single roads. Easements 
are of flexible adaptation. One may he laid out under, over or 
across another. Circumstances must govern the right and 
expediency of such location. 

The principle thus elucidated fairly applies to the present 
case. It seems that the '' old road," so-called, was the first one 
constructed, a rough, hilly and incompleted way, denominated 
by the witnesses a "cart-track," and rarely used aner the second 
road was built. Finally it became impracticable to enter upon 
it at its termination upon Eden street on account of a change 
in the grade and construction of Eden street, at that point, 
c~used by the town authorities. 

The old road not suiting the proprietor (grantor), he con
structed another way upon another route through his premises, 
called ,"the carriage road" in contradistinction from the "cart 
road" spoken of. It does not appear that he desired or needed 
two roads for his purposes, but a better road was desirable. 
He had no buildings upon the land and has none now, more 
than a small summer-house on an elevated point of the territory, 
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not intended for or used as a habitation. vVe infer that it was 
not a design of his to require two reservations, but he retained 
the right to use the two ways if they were kept open, or should 
there be no reasonable road substituted for them. He wanted 
the use of the two roads or an equivalent privilege. 

It is hardly to be supposed that the grantor would be willing•: 
to maintain and keep in repair two roads across the grantee's. 
land, and we do not see that the burden is cast upon the grantee• 
to keep such roads or any road in repair for him. As it now is,. 
however, the new substituted road, to be spoken of, will nec
essarily be kept in repair by the grantee as it leads to and past 
his own expensive structures upon the purchased property .. 
And this is an element of consideration in an endeavor to ascer..._ 
tain the intention of the parties as to the reservations in thei 
deed. 

The conduct and declarations of the grantor during the progress:; 
of the work done by the grantee in constructing the new sub
stitute-road, and in erecting costly buildings partly upon the• 
carriage road the shutting up of which is the act in this actiom 
complained of, nre strong facts indicating that the grantor con
strued his own rights as we now do, and that the changes now, 
complained of were then unobjectionable to him. The defend-
ant gave five thousand dollars for his ten acres of land outside· 
of the village of Bar Harbor, and improved the same witm• 
structures and roads at a cost of forty thousand dollars more •. 
His grantor saw him obstruct the carriage way in a manner thatt 
cannot be easily undone, and seemed indifferent to it. He saw 
the new road as it was being built and expressed no dissatis
faction with it. On the contrary, he told a workman of the 
defendant that he need not expend anything on the old road as 
he should use the new. His silence affirmed his approval of 
the acts done. The plaintiffs in their testimony do not express 
much, if any, dissatisfaction with a single road, objecting only 
to its location. 

The defendant has constructed what is his new way - the 
substitute-way-commencing near the location of the carriage 
way at Eden street, thence running to and along the old road, 
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pursuing substantially the location of the old road until reaching 
the junction of the two former roads, and then extending to the 
plaintiffs' territory. The old road and carriage road united 
before leaving defendant's land ; the location from that point 
onward remaining now as before. '\Ve are satisfied from the 
evidence that this new way, substituted for the two formerly 
existing ways, affords more convenience and is susceptible of a 
better practical use than the two others together. The objec
tions urged against it seem to us to be imaginary and not 
substantial. 

It is called to our attention that the new way does not preserve 
the terminus of either of the old ways at Eden street. But it 
is within a few rods of either and in a more practicable and 
desirable place. The object is merely to reach Eden street. 
If plaintiffs' land extended to that point there would be more 
in the objection ; but it does not. 

It is said that the new road is more circuitous than the car
riage road. It had to be so in order to gain a regular grade up 
to the summit of a high hill that must be ascended; but it is 
not unnecessarily so. The road was constructed upon scientific 
principles, was costly, and is one of the best in the locality. 
It was constructed so as to admit of the carriage of loads 
which horses could not possibly haul over the old roads. 

It is also said that, in that hilly region where the roads must 
from necessity be narrow in places, it is desirable to have one 
road up and another down the hill to avoid the meeting of teams. 
We doubt if two roads were ever built in this State for such a 
purpose. Even if the plaintiffs saw fit to travel in that way 
with their teams, the defendant would not be compelled to do 
so, and collisions would, perhaps, be as likely to occur if there 
were two roads instead of one. But the evidence shows that 
the single road is wide enough to make collisions avoidable. 

It is also s:1id that in the new road there is quite a length of 
retaining wall on the side-hill which requires a railing. The 
defendant does not admit that there is such requirement. 
While the new road may possibly now or at some later day dis
close some minor imperfections, on account of which, unless 
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amended, the plaintiffs would he entitled to some remedy for their 
protection, we do not think they have shown the existence of 
any structural defects or omissions in the road, to entitle 
them to maintain this action. 

WALTON, VIRGIN, El\1EUY, 

concurred. 

Judgment for defendant. 
FosTER and HASKELL, JJ., 

TIMOTHY FINN, JUNIOR, V8. EDWARD A. FRINK. 

Hancock. Opinion February 4, 1892. 
Malicious Prosecution. Probable Cause. Evidence. 

In an action for malicious prosecution based upon a warrant issued against 
the plaintiff at the instance of the defendant on account of an alleged threat
ening letter, sent to the former by the latter, in which there is an intima
tion that the defendant in his professional capacity as a physician had 
ill-treated the plaintiff, it is not admissible for the defendant to show that 
the treatment complained of was judicious and correct, no such issue being 
in any way material or legitimate to the case. 

It is not a defense to an action for malicious criminal prosecution that the 
complaint in the criminal proceeding, for want of proper allegation, did not 
legally set out any criminal offense although the complainant attempted to 
accomplish such a purpose, the plaintiff having been regularly arrested and 
tried upon the warrant issued against him and discharged for the insuf
ficiency of such complaint. 

In an action for a malicious prosecution, evidence that the defendant in com
mencing the prosecution complained of, acted in good faith upon the advice 
of the trial justice who issued a warrant upon his complaint, is incompetent 
to prove probable cause or excuse the want of it. 

ON EXCEPTIONS. 

Action for malicious prosecution in which the jury rendered 
a verdict for the plaintiff, and the defendant excepted to the 
rulings and instructions of the court. 

The case is stated in the opinion. 

Wisicell, King and Peters, for plaintiff. 
Evidence: 2 Greenl. Ev. § 449; William,s v. Vanmeter, 8 

Mo. 339 ( 41 Am. Dec. 644); Kline v. Shuler, 8 Iredel1's Law, 
484 ( 49 Am. Dec. 402) ; Abbott's Tr. Ev. pp. 652, 653; Leidig 
v. Raw::wn, 1 Ill. 272 (29 Am. Dec. 354); Mowry v. Mille1·, 3, 
Leigh, 561 (24 Am. Dec. 680); Mills v. McCoy, 4 Cow. 406;; 
Miller v. Brown, 3 Mo. 127 (23 Am. Dec. 693). 

1
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Probable cause: Eiumplu·ey v. Case, 8 Conn. 101 (20 Am. 
Dec. 95); Stone v. Stevens, 12 Conn. 219 (30 Am. Dec. 611); 
Wl,eeler v. Nesbitt, 24 How. 544; White v. Carr, 71 l\faine, 
555; Olm.-;tead v. Partrid9e, lG Gray, 381; Brobst v. RuJJ, 
100 Pa. St. 91 ( 45 Am. Rep. 358); Strauss v. Young, :H Md. 
282; Watt v. Corey, 7G Maine, 87, 90. 

W. H. Fo,gle1·, Deasy and IIiggin.'1, for defendant. 
Evidence: Leidig v. Rmmwn, 1 Ill. 272 (29 Am. Dec. 

3,5G); Stewart v. Sonneborn, 98 U. S. 187; Hopkins v. Mc
Gillicuddy, G9 Maine, 273; Collins v. Hayte, 50 Ill. 337 (99 
Am. Dec. 521) ; Doughe1·ty v. Matthews, 35 Miss. 520 ( 88 
Am. Dec. 126); Tempest v. Clwnibers, l Stark. 55; 2 Stark. 
Ev. p. G77, 7th Am. Ed. 

Probable cause: Dennis v. Ryan, 65 N. Y. 388; Le_i_qh v. 
Webb, 3 Espin. 1 G5; McNeely v. Driskill, 2 Blackf. (Ind.) 
259; Bennett v. Black, l Stew. (Ala.) 494; Burns v. Erben, 
1 Rob. (N. Y. Sup. Ct.) 559; Farley v. Danks, 4 E. & B. 
493; JJfilton v. Elmore, 4 Car. & Pay. 456; 11funns v. Dupo1·t, 3 
Wash. C. C. Rep. 31 ; 1 Am. Lea<l. Cases and note 208 ; Heywm·d 
v. Cuthbert, 4 McCord, 354; 4 'Wait's Actions and Defenses, 
339; 2 Ad. Torts. § 856; 2 Stark. Ev. 680, note u; Colten v. 
Mor,qan, G Dowl. & Ryl. 8; Garratt v. Morly, l Gale &Dav. 
275, 282, 283; Borger v Lan_qenber,q, 97 Mo. 390; Bartlett v. 
Brown, ti R. I. 37 (75 Am. Dec. H75); R. S., c. 132, § 6; 2 
Green!. Ev. § 454; Johw;;tone v. Sutton, l T. R. ,545; 
Hurnplt>'ies v. Parke1·, 52 Maine, 502; Fitzgibbon v. Brown., 
43 Id. Hi9. 

PETERS, C. '-T. It appears from the testimony that in April, 
1889, the plaintiff received an injury upon his eyes through a 
:premature explosion of rock in a granite quarry ; that he first 
,came under the professional treatment of the defendant, a prac
iticing physician and surgeon ; that he afterwards visited an eye 
:and ,ear infirmary in Portland, receiving treatment there ; and 
-.that the final result to him was total blindness. 

On December 3, 1889, he sent the defendant this co~ununica
-.tion :- ~1 Dr. Frink, Dear Sir :-I will drop you a few Jines to 
Jet you know through your co-treatment of my case I have lost 
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the use of my eyes by not having the rock taken out of them in 
the first of my blowing up. The rock was not taken out until 
I got to the hospitayle then my eye all ran out. You had me on 
the island and ran up a big hill. I heard you charged me $26 
for what time I was there and did not help me any. I have a 
chance to sue you for damages. I have seen a lawyer and so I 
notify you, if I don't receive an answer soon. I would like an 
answer as soon as possible. And oblige, Timothy Finn, East 
Surry, Maine." 

On the seventh day of the same month, the defendant pro
cured a warrant against the plaintiff. signed by trial justice P. 
H. Mills, in pursuance of a complaint, signed and sworn to by 
the defendant, the charge in which is as follows:-

" Edward A. Frink, of Deer Isle, in the county of Hancock 
and State of Maine, in behalf of said State, on oath, complains 
that Timothy Finn, of East Surry, in the county of Hancock, 
State of Maine, did on the third day of December, A. D., 1889, 
write over his own signature a certain libelous, slanderous, 
threatening letter directed to Dr. Frink of Deer Isle, in said 
county, for the purpose of extorting money from the imid com
plainant, which letter came duly into the hands of the said com
plainant through the United States mail, as he affirms for the 
purpose of blackmail, against the peace of the State, and con
trary to the form of the statute in such case made and provided." 

The case was tried before trial justice S. G. Haskell, who 
quashed the complaint as defective. Thereupon a new complaint 
was sworn to before the last named justice, made in stricter 
form, setting out the letter in full, and alleging an attempt by 
the letter to extort money as blackmail. On a warrant issued 
on this complaint the plaintiff was arrested, carried before a 
third trial justice, tried on a plea of not guilty and discharged. 

Soon afterwards the plaintiff brought the present action for 
malicious prosecution, and in the trial of the action several 
questions arose, which are presented to us by the defendant's 
bill of exceptions. 

As affecting the question of probable cause the defendant 
offered to show, but was not permitted to do so, that his treat-
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ment of the plaintiff's injury was professionally correct and 
skillful. This ruling was right. There was no issue calling 
for such evidence, nor any assertion or presumption that the 
treatment was not skillful. The introduction of such evidence 
would have diverted the attention of the jury from the true 
issue, and, possibly, brought into the trial a protracted and use
less collateral controversy. To be sure, the plaintiff's opinion 
of the treatment is implied by his letter, and the opinion of the 
defendant is implied by his conduct,- a matter of opinion 
against opinion merely. 

The defendant contended at the trial that there could be no 
recovery against him on the count in the declaration which 
alleges a malicious prosecution by means of the first complaint 
against the plaintiff, because that complaint charges no legal 
offense. The same objection was urged at the argument in this 
court against all the counts in the writ. The idea of the defense 
is tha.t an insufficient complaint is no complaint, an illegal pros
ecution no prosecution. The first complaint affirms that a libelous 
letter was sent to the complainant for the purpose of extorting 
money by blackmail. It undertook to charge a felony. The 
plain,tiff was arrested and tried in the same manner he would 
have been if a strictly legal proceeding had been instituted. In 
a technical sense no crime was charged, but one was sufficiently 
stated to entitle the proceedings to be called a prosecution. It 
was deemed sufficient by the complainant and the magistrate, 
and would have seemed to be so perhaps to most men. It was 
hurtful to the plaintiff in the extreme. It was none the less a 
prosecution because defended on the law and not on the fact. 
The defendant is estopped to deny that it was a legal prosecu
tion, excepting so far as its illegality may affect the question of 
damages. The reason of the thing is so strong we do not feel 
it necessary to invoke the aid of any authorities on the question. 

The counsel for defendant requested the judge presiding to 
instruct the jury that, '' if the defendant, in applying to the trial 
justices for the warrants itgainst the plaintiff, made to the 
justices true statements of the facts of the case, this action can
not be maintained." The only fact in the case to be submitted 
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to the trial justices was the reception of the letter. If no more 
than that had been done, there would be no cause of action 
against the defendant. It is not generally actionable to tell the 
truth. If it were so, witnesses would not be protected for their 
testimony anywhere. This principle lies at the foundation of 
many of the cases, cited for the defense, to the effect that a per
son, who testifies truly before a magistrate, grand jury or court, 
cannot be held answerable for what others do upon the strength 
of his testimony. 

But the defendant did more than merely to report the letter 
to· the magistrate. He signed and made oath to the complaint. 
That was his own responsibility. The magistrate could not 
require him to do so, nor do the act in his behalf. The most the 
magistrate could do for him would be to advise that a complaint 
be made. The requested instruction, if taken literally, was 
properly refused, because the facts confessedly did not sup
port it. 

If, however, it was sought, as we have no doubt it was, to 
obtain a ruling from the court, that counsel and advice, from a 
trial justice in favor of the institution of a criminal prosecution, 
given upon a full, fair and truthful statement of the facts by the 
complainant, would exonerate a complainant from responsibility 
to the same extent and with the same effect as would follow had 
the advice been given ~ya counselor at law under the same cir
cumstances, then, too, the ruling was right. Magistrates are 
not counselors. It is not a privileged duty of magistrates to 
advise. vVe know that trial justices are not learned in the law, 
nor safe advisers on important legal questions. Of this there 
can be no better evidence than these very eomplaints and war
rants which are the foundation of this case; and, still, the per
sons who acted as magistrates in these proceedings are known 
to the court as intelligent and influential men in the community 
where they live. 

Two things are to be investigated preliminarily to the com
mencement of a criminal prosecution, the facts and the law. 
Probable cause depends upon both. A complainant may know 
the facts, hut not the law. He may obtain advice upon the 
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latter of one learned in the law, and be protected though a mis
take be made by the legal adviser. If a complainant sees fit to 
proceed without advice from such a source, he assumes the 
responsibility himself. ·we think it would he injudicious to 
allow any extension of the doctrine that legal advice under 
certain conditions may constitute probable cause or excuse the 
want of it. The tendency is rather in the opposite direction. 
See Olrtnstead v. Pa1'tricl_qe, 1G Gray, 381. 

Exception.~ over1'uled. 
WALTON, VIRGIN, EMERY, FosTEH and HASKELL, JJ., 

concurred. 

ERNESTO PONCE vs. AUGUSTINE D. s~uTH, and others. 

Cumberland. Opinion February 4, 1892. 
Contract. Interpretation. Partial Performance. Damages. 

An agreement by a caterer with a committee of Masonic Societies to furnish, 
for fifteen hundred dollars, dinners on a public occasion for two thousand 
Masons, and also to furnish free of charge dinners to as many musicians as 
might accompany the Masons on such occasion, is in effect an agreement 
that the caterer shall receive that sum for all the dinners to be so furnished 
including those partaken by the musicians. 

The caterer failing to furnish as good an entertainment as he agreed to, 
although acting in good faith, he may recover upon the contract the stipu
lated price less a sum equal to what it would have cost to supply the defi
ciency. 

If, however, the parties in an action for the price of the dinners assent to the 
rule (not strictly legal) that the caterer may recover for the value of the 
food actually consumed on the occasion, it should be the value of the food 
consumed by both Masons and musicians. 

The contract is the guide by which the differences of the parties are to be 
adjusted. 

ON EXCEPTIONS. 

This was an action of assumpsit on a written contract to 
recover of the defendants a sum of money for furnishing a clam 
bake with the usual accompaniments, for a Masonic excursion, 
at Long Island, Portland, on the twenty-fourth of June, 1890. 

The declaration contained, besides the common counts, 
including an account annexed of two thousand one hundred and 
sixty dollars and ninety-seven cents, a special count on the con
tract. Plea general issue, and brief statement of special matter 
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of defense, that the plaintiff failed to perform his contract and 
had forfeited all claim to recover ; also that by the terms of the 
contract the defendants were not liable, &c. 

The case was tried. to a jury, in the Superior Court for Cum
berland County, who returned a verdict of five hundred dollars 
for the plaintiff. During the trial, in which it appeared that 
one thousand eight hundred and seventy-eight Masons and three 
hundred and sixty-eight musicians were at the tables, th~ 
plaintiff requested rulings and instructions relating to the con
struction of the contract, and the measure of damages, which 
are found fully stated in the opinion, together with the written 
contract. After verdict the plaintiff alleged exceptions. 

John J. Perry and D. A. 11ieahe1·, for plaintiff. 
Taking defendants' contract price for each meal, seventy-five 

cents, the verdict should have been one thousand four hundred 
and eight dollars and fifty cents. Assuming there was a 
deficiency, plaintiff was entitled to a fair compensation, in fixing 
the price, having furnished all necessary tables, seats and 
dishes, besides the food, whether within or outside the contract. 
There is nothing to show that plaintiff agreed to furnish free 
dinners to the bands. Defendants sold one thousand eight 
hundred and seventy-eight tickets and kept the money instead 
of paying plaintiff a fair and equitable sum for the dinners eaten 
by them and the bands. 

N. and H. B. Cleaves, Stephen C. Perry, for defendants. 
All questions as to the fulfillment of this contract, and as to 

whether there had been a waiver, were properly left to the jury. 
The verdict shows, that under the instructions given by the 
court the jury found, there had not been a fulfillment of the con
tract on the part of the plaintiff. Can a party who has entered 
into a special contract to do or perform certain things for a 
stipulated price, and to do other things in connection with such 
special contract, without compensation, violate his contract and 
compel the party who is willing to carry it out in good faith, 
to pay a sum that he would not be required to pay had the con
tract been fulfilled by the defaulting party? In this case the 
plaintiff attempts to avoid his contract. He is seeking to avoid 
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the responsibilities of a written contract which he entered into 
with these defendants, wherein he agreed, as the party of the 
second part, •• that all members of bands of music present, shall 
be entitled to their dinners at the expens.e of the party of the 
second part and without charge to the party of the first part." 

The plaintiff asks the court to apply a rule of law that would 
punish an innocent party, on account of the plaintiff's unfaith
fulness. This the law will not permit. 

Damages : Where there has been no intentional departure 
from the contract, or failure to perform it, hut the party has 
acted in good faith in the endeavor to fulfill it in terms, he 
may recover in case of failure, what his services are reasonably 
worth, less the damage caused by such failure. In all Ruch cases 
proof of an intention, bona fide, to perform the contract fully, 
has been held indispensable to a recovery. Wade v. I-Iaycock, 
25 Penn .• State, 382; Veazie v. Bangor, 51 Maine, 509; Ladue 
v. Seymour, 24 Wend. 60; Hayden v. Madison, 7 Maine, 76; 
White v. Oliver, 36 Maine, 92; Champlin v. Butler, 18 Johns. 
169; Holden Steam Mill v. Westervelt, 67 Maine, 451 ; Morgan 
v. Hefler, G8 Id. 131; Marshall v. Jones, 11 Id. 54; Jewett 
v. Weston, Id. 346; Suth. Damages, pp. 507, 510, 512, 518; 
Hayward v. Leonard, 7 Pick. 181; Snow v. Ware, 13 Met. 
42; Bee Prin.tln,q Co. v. Hiclzborn, 4 Allen, G3; Austin v. 
Au.~tin, 47 Vt. 311. In a recovery on a quantum rnel'Uit, there 
should be an apportionment of so much of the agreed compen
sation to the contractor as he has earned in what he has done; 
he should he allowed to recover such part of the entire compen
sation as is equal to the part he has performed of the entire 
contract. A contractor, as an inducement to procure a contract, 
may stipulate to perform certain independent items, connected 
with or incidental to the contract, without charge. The theory 
upon which the contractor acts in making such contract may be, 
that the compensation agreed to he paid for the performance of 
certain stipulated obligations is sufficient to enable him to per
form certain other stipulated service without charge. 

PETERS, C. J. The rights of the parties to this suit depend 
upon the rule of damages that should he applied for plaintiff's 
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partial failure to perform his part of the following contract 
executed by them: 

''Portland, May 23rd, 1890. 
"Memorandum of agreement between A. D. Smith, C. J. 

Farrington, Israel Hicks, M.A. Dillingham and G. E. Raymond, 
all of Portland, of the first part, and E. Ponce of the second part, 
made and entered into this twenty-third day of May, A. D., 
1890, witnesseth: 

"The party of the second part here by promise and agree with 
the party of the first part to provide and furnish a dinner at 
Long Island at the Masonic celebration on the twenty-fourth 
day of June, A. D., 1890, for not less than two thousand per
sons, and the members of such bands of music as may he present 
in addition, at two o'clock in the afternoon, and furnish all 
necessary tables, seats, dishes, and waiters to serve the dinner 
promptly and satisfactorily. The dinner to consist of a clam 
hake, with the usual accompaniments of lobsters, eggs, sweet 
and Irish potatoes, brown bread, white bread, pilot bread, 
baked beans and pork, and coffee, sufficient supply of milk, 
sugar, butter, pepper and vinegar, salt in the cooking, to be 
done and the whole dinner to he got up to the satisfaction of 
the party of the first part. Bananas and a plenty of ice water, 
to be furnished by the party of the second part. 

'' And the party of the first part hereby promise and agree 
with the said party of the second part to pay him therefor the 
sum of fifteen hundred dollars for two thousand dinners, for all 
over two thousand the party of the first part agrees to pay for 
each person seventy-five cents, (. 7 5) except mutually agreed 
that all members of bands of music present, shall be entitled to 
their dinners at the expe\1se of the party of the second part and 
without charge to the party of the first part." 

The contract was partially performed by the plaintiff, acting 
in good faith, hut, owing to certain difficulties and disappoint
ments encountered by him, he failed to furnish either in quality 
or quantity such an entertainment as he promised he would. 
The defendants partook of the dinner provided but expressed at 
the time their dissatisfaction with it. The declaration contains 
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a special count on the agreement and also the common counts. 
The learned judge ruled in effect that, if the plaintiff failed 

to fully perform his contract, he could not recover at all on the 
special count, but might recover on the common counts for the 
reasonable value of the food actually furnished and partaken. 
This was not strictly correct. The plaintiff was entitled to 
racover, upon the contract, the price that was to be paid for 
the dinners less the amount of the deficiency. The jury should 
have allowed the contract price less what it would have required 
to make the dinners what it was agreed they should he. The 
deduction would he the difference between agreed value and 
actual value. If the plaintiff were allmved to recover actual 
value, he might possibly get under that rule even more thnn the 
contract price. The contract is the guide by which the differ
ences of the parties are to he adjusted. The same rule is to 
be observed as in the warranty of personal property. The 
plaintiff warranted the entertainment to he what it professed 
to be. Smith v. Berry, 18 Maine, 122; Furlong v. Polley.r;, 
30 Maine, 401; Tufts v. C/-rewer, 83 Maine, 407; _.1_"tfor.~e v. 
Moore, 83 :Maine, 4 73. 

But the theory of damages upon which the trial was conducted 
by the court was not objected to hy either party, and no 
exceptions are alleged to the rulings on this point. The plaint
iff, however, contended that, upon the rule of damages adopted 
by the court, he should be allowed for the value of the food 
furnished to the musicians as ,rnll as for that partaken by the 
Masons, and the following collO(]lIY occurred between the plaint
iff 's counsel and the court : 

'' Mr . .:Meaher. "\Vould not the plaintiff he entitled to recover 
also what the band ate? 

'' The Court. I think not, only for what the Masons ate. 
He agreed to furnish the dinners free for the band anyway. 

"Mr. Meaher. If any of the food was wantonly destroyed 
would he not he entitled to recover for that? 

'
1 The Court. I think he -would if it was wantonly destroyed." 
vV e think this was a misinterpretation of the contract by the 

court. It could not have been intended that the plaintiff would 
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furnish any dinners for nothing. Although awkwardly expressed, 
the meaning is plain enough that there should be no additional 
charge for dinners furnished the musicians. The general 
consideration of fifteen hundred dollars covered payment for 
two thousand Masons and all the musicians. Caterers rarely 
give away dinners on such occasions, and more rarely covenant 
in written agreements that they will do so. The ruling on this 
point was excepted to. 

1Ve think the theory of the trial as adopted by the court, 
with the acquiescence of the parties, should have been enforced 
to its logical consequences, and that if any food consumed on 
the occasion was to be paid for. then all food so furnished 
should he. If the case is to be tried upon a wrong rule, then 
that rule should be observed and not broken. It should not he 
the rule for a part of the case only. The plaintiff seems to 
have been fairly entitled to the instruction claimed by him. 

We are satisfied that there is enough in the exceptions to 
authorize us to award a new trial. .Eicceptions sustained. 

WALTON, VmGIN, EMERY, FosTER and HASKELL, ,TJ., 
concurred. 

STATE vs. LINWOOD E. CRAM, and another, Appellants. 

Cumberland. Opinion February 4, 1892. 
Assault ancl Batte1·y. Infamous Crime. ,Turisc?iction. Declaration of Rights, 

Art. I, § 7. U. S. Const. ( Amend.) Art. 13, § I. 

A complaint before a municipal court, charging an assault and battery does 
not necessarily imply that an infamous crime is alleged because such an 
offense may be punished hy imprisonment for a term of years. As the 
statute also allows the sentence to be no more than a nominal fine the 
grade of the offense must be determined by the evidence adduced rather than 
by the fact alleged. 

The Legislature is not prevented by any constitutional provision from con
ferring jurisdiction upon trial justices and police or municipal courts to 
sentence a person to confinement in jail for a period exceeding thirty days; 
nor from conferring a greater jurisdiction upon municipal or police courts 
than upon trial justices. 

ON EXCEPTIONS. 
The case came before this court on exceptions to the over

ruling by the presiding justice of the Superior Court of Cum-

84 2711 
89 42 
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berland county, of defendants' motion to dismiss the complaint, 
charging them with assault and battery ; also to the overruling 
of their demurrer to the complaint. The complaint originated 
in the municipal court for the city of Portland, and the defend
ants having been found guilty and sentenced to imprisonment 
and labor in jail for the term of sixty days, appealed to the 
Superior Court. 

Frank W. Robinson, County Attorney, for the State. 

Frank and Larrabee, for defendants. 
The offense, viewed in the light of the sentence imposed, is 

an infamous crime under the reasoning of the court in Ex parte 
Wilson, 114 U. S. pp. 427 et seq., for when committed in 
execution of the sentence the convicts would be obliged to sub
mit to all the degredation mentioned by the court in that case as 
constituent elements of an infamous crime. 

The sentence imposed shows that the judge of a municipal 
court adjudged the offense to be one of a ii high and aggravated 
nature," and being such, "trial justices and judges of municipal 
and police courts" have no jurisdiction to try and punish it. 
The accused, therefore, have a right to have the facts relating 
to the case investigated by a grand jury before they can be put 
to their defense, and the attempt by the legislature to confer, 
by special act, on one municipal court a right to impose a 
more severe sentence for the same offense, or to deprive the 
accused, if the crime is of such a nature as cannot in any other 
court be tried and punished without the interposition of a grand 
jury, of the right to have such preliminary examination, is 
a subversion of the due and impartial administration of justice 
and is in violation of the spirit and letter of the corn,titution. 

Counsel cited: R. S., c. 132, § 4; Declaration of Rights, 
Art. I, § 7; Amendments, U. S. Const. Art. 13, § 1. 

PETERS, C. J. This complaint alleges, in common form, an 
assault and battery. Upon trial in the municipal court for the 
city of Portland, the respondents were found guilty and sen
tenced to an imprisonment in jail, for sixty days, from which 
sentence an appeal was taken to the Superior Court. In the 
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latter court a motion was filed to dismiss the proceedings because 
an infamous crime is charged by the complaint, the prosecution 
for which should have been initiated through an indictment by 
the grand jury. The respondents also demurred to the complaint. 

Whilst this may be an irregular way to reach the point aimed 
at in behalf of the respondents by their counsel, we prefer to 
consider the question now rather than to postpone it to a later 
period of the proceedings, thereby saving time and expense for 
all parties. 

The real contention of the defense is that the municipal court 
cannot sentence an offender to an imprisonment for over thirty 
days, and that the constitution forbids it. We are unable to 
assent to the proposition. 

It is argued that, inasmuch as the act of assault and battery 
may be punishable so severely as by imprisonment for five 
years in the state prison, any complaint for an offense of the 
kind legally charges an infamous crime. 

It is true that the usual test of the magnitude of an offense 
haR been considered to be the nature of the charge preferred, 
rather than the amount of punishment to be inflicted therefor. 
The crime and not the punishment renders the offender infamous 
according to the common law. But the innovation in the prac
tice caused by the legislature in the punishment lately prescribed 
by it for the offense of assault and assault and battery necessarily 
creates an exception to the rule. Whilst by our statute an 
assault may be punished by five years' imprisonment, or by one 
day's confinement in jail, or by the merest nominal fine, still, 
the offense is now usually charged in the same terms whatever 
the punishment may be. And so it has been decided that 
the degree of the offense in any particular case must depend 
upon the proof adduced and not upon the facts alleged. The 
proof may constitute it a felony or only a petty misdemeanor. 
State v. Jones, 73 Maine, 280. It cannot, therefore, be antic
ipated that these respondents would, if sentenced by the 
Superior Court, be punished by more than a fine without 
imprisonment. Upon the proof would depend the measure of 
the punishment. 

VOL. LXXXIV. 19 
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It has been recently decided in this State that any sentence 
to imprisonment for a period of one year or more conclusively 
implies that an infamous crime was intended to be charged, and that 
the offender could he so punished only upon indictment and con
viction and not hy conviction upon merely a complaint against 
him. Butler v. Wentwor-tlt, ante p. 25 The implication of that 
decision is that any sentence to punishment by confinement in 
jail for any time less than one year would not indicate that an 
infamous crime had heen charged or committed. 

But the defense contends that, irrespective of forms of allega
tion or any inferences deducible therefrom, municipal courts 
are or should be of the same grade as that of justices of the 
peace or trial justices, and that they cannot exercise a greater 
criminal jurisdiction than that exercisable by justices of the 
peace when our State constitution was adopted ; which juris
diction at that date did not empower justices of the peace to impose 
sentences of confinement in jail for a longer period than thirty 
days. In support of this position appeal is made to section 
seven of the declaration of rights, a part of our State constitu
tion, which provides that "no person shall be held for a capital 
or infamous crime, unless on a presentment or indictment of a 
grand jury, except in cases of impeachment, or in such cases of 
offenses as are usually cognizable by a justice of the peace." 
The defense contends that, by force of the above exceptive clause, 
what justices of the peace did in 1820, they and all kindred 
courts can now do and no more; and that all offenses not then 
usually cognizable by such justices are to be denominated 
felonies or infamous crimes. 

It will be noticed that the above qualifying clause cannot be 
read literally and he sensible. The literal construction would 
be that persons shall not be held for an infamous crime unless 
upon indictment, excepting such infamous crimes as are usually 
cognizable by justices of the peace. No such exception is con
tained in the corresponding declaration in the fifth amendment 
to the constitution of the United States, of which ours, as far 
as that goes, is a copy. 

But the meaning is evident enough. The pri11cipal provision 
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was not to trench upon or in any way abridge the jurisdiction 
of justices of the peace as usually exercised by them. There is, 
however, no assertion or implication that justiees of the peace 
may not possess an enlarged jurisdiction at a future time accord
ing to the growing requirements of the administrative law, pro
vided always that they be not allowed to assume jurisdiction to, 
punish infamous crimes or felonies. And an assault punished. 
by a sentence to jail for sixty days or six month is by no means
to be regarded as a felony. Can it be reasonably supposed,, 
because the maximum jurisdiction of justices of the peace whem 
our constitution was adopted was in civil cases twenty dollars, 
and in criminal cases the power to sentence for thirty days, that 
the legislature is prohibited from ever raising that jurisdiction, 
to the extent of a dollar or a day? If it be so, there has been & 

multiplicity of infringements upon such constitutional inhibition. 
The clause in question was intended, not to restrict the juris
diction of justices of the peace, but to prevent what might other-
wise be a supposable restriction. And the words ~~ usually 
cognizable" meant such as at any time might be usually so cog-
nizable. It was a provision for the future. It is the language· 
of the past speaking in the present. Construed to-day, it means 
"as are [ now J usually cognizable by justices of the peace." 

The counsel for respondents queries whether it is not uncon
stitutional legislation to endow municipal courts with criminal 
jurisdiction exceeding that allowed to justices of the peace. ,v e 
think that question is settled in the negative by the principle 
established in the case of Mi880U1·i v. Lewis, 101 U. S. 22. A 
discrimination of the kind objected to may be found in different 
forms of legislation. There are two classes of justices of the 
peace, one being of the peace and quorum. Thirty years ago a 
grade was established between justices of the peace with ordin
ary powers and trial justices. ,v e can see no constitutional or 
other objection against establishing grades between inferior 
courts so long as excessive jurisdiction is conferred upon none 
of them. See In 1·e Olaasen, 140 U. S. 200. 

Exceptions overruled. 
WALTON, VIRGIN, EMERY, FOSTER and HASKELL, JJ., 

concurred. 
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JOSEPHS. BRADSTREET, and another, V8. HENRY INGALLS. 

Lincoln. Opinion February 4, 1892. 
Attachment. Shipping. 

A vessel at sea cannot be constructively attached, under the laws of Maine, 
by an officer upon the land. 

An officer made return on a writ that he had attached, so far as he had power 
so to do, a vessel then at sea, and sought to make the attachment effective as 
of the date of the return by actual seizure of the vessel afterwards on her 
arrival in port. Held; that no attachment had been created by the return. 

ON REPORT. 

This was an action of debt brought seasonably against the 
defendant upon the following agreement and signed by him: 

"Whereas Joseph S. Bradstreet and Frederic T. Bradstreet, 
of Gardiner in the county of Kennebec, doing business under 
the firm name of J. S. and F. T. Bradstreet, sued out a writ of 
attachment in their names against Isaac T. Hobson of .. Wiscasset 
in the county of Lincoln, dated May 31st, A. D., 1888, and 
returnable to the Supreme Judicial Court then next to be hplden 
at said Wiscasset on the fourth Tuesday of October, A. D., 1888, 
on which writ it is alleged by the plaintiffs therein that an 
attachment was made on the first day of June, A. D .• 1888, of 
the steamer Lincoln, of said Wiscassett, which alleged attach
ment and the validity thereof, the defendant in said writ denies 
and claims that said alleged attachment was and is void and of 
no effect, which said writ was served on said defendant on the 
4th day of October, A. D., 1888, and the action thereon is now 
pending in said court, and whereas John E. Kelley, the officer 
who made said service, on the 4th day of May, A. D., 1889, put 
keepers on board of said steamer and now holds possession of 
the same. 

"Now, therefore, I, Henry Ingalh,, of said Wiscasset, not 
admitting but denying that there was at any time any attach
ment of said steamer on said writ, and alleging that said steamer 
is unlawfully held by said Kelley, in consideration that said 
Kelley will release said steamer from his custody, hereby agree 
that if said alleged attachment shall be held and decided by said 
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court as a court of law to be valid and binding, I will pay the 
said plaintiffs the debt and costs which may be recovered in 

-. said suit, provided an action to test the validity of said alleged 
attachment shall be commenced within eighteen months from 
this date. 

"Dated at Wiscasset aforesaid, this 11th day of May, 
A. D., 1889. Henry Ingalls." 

R. K. Sewall, for plaintiffs. 
Property in ships exists in and passes by muniments of title, 

and the attachment in question covered the muniments of Hob
son's title in the steamer Lincoln, and was a lien thereon in the 
nature of a marine hypothccation, in hands of the officer for the 
creditor's benefit, though at sea. There is no reason in law or 
justice why this court should not hold the attachment valid, ·and 
the possession in which it eventuated, legal. Such consider
ation of the law and its application in the premises, is matter of 
sound equitable judicial discretion, consistent with public policy, 
in aid of good conscience and fair dealing, and a safeguard to 
business integrity, against collusive attempts to defeat creditor's 
just rights. 

Counsel cited: R. S., c. 81, § 26; 3 Kent's Com. p. 186; 
Pars. Mar. Law. p. 328 ; Sch. Ann. 4 Mason, 6Gl ; Brig 
Fair American, Id. 183; Bicknell v. Trickey, 34 Maine, 273. 

Geor,qe B. Sawyer, for defendant. 

PETERS, C. J·. The plaintiffs sued Isaac T. Hobson, and 
undertook to attach on the writ a steamboat, standing of record 
at the custom house in Robson's name, by having the officer 
return a copy of his doings on the writ into the clerk's office of 

• the town where Hobson resided; although the steamboat was 
not actually seized by the officer at the time of the pretended 
attachment nor until after the term of court had adjourned to 
which the writ was returnable. The boat was afterwards seized 
by the officer when it came within his jurisdiction, and released 
upon the agreement, given by the defendant in this action toi 
the plaintiffs, to the effect that he would pay the plaintiffs' claim 
if their attachment should be held by this court to be valid. 
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The sheriff's amended return is as follows: '' Lincoln, ss. 
On the first day of June, A. D., 1888, by virtue of this writ, I 
have this day, at six o'clock in the afternoon, attached the 
steamer Lincoln of Wiscasset, as the property of the within 
named defendant, valued at five thousand dollars, now at sea, 
so far as I have the power to make such attachment, the said 
steamer being at sea and so far as is known to me is not in the 
town of Wiscasset, or within my precinct or jurisdiction, its 
present location being unknown to me, and on the second day 
of June, A. D., 1888, within five days after said attachment as 
aforesaid, I filed in the office of the clerk of the town of Wis
casset an attested copy of so mnch of my return on this writ as 
relates to said attachment of said steamer, with the value of the 
defendant's proporty which I am by said writ commanded to 
attach, the names of the parties, the date of the writ and the 
court to which it is returnable. John E. Kelley, sheriff.'' 

An interesting argument has been submitted by plaintiffs' 
counsel in support of the validity of the attachment, founded 
upon maritime rather than common law theories, but impress
ing us as being in contradiction of our statutory system on the 
subject of attachments, and contrary to a long settled and well 
approved practice. The innovation would be too great to 
admit the legality of such an attachment. To make an effective 
attachment of a vessel, or of any personal property, an officer 
must make an actual seizure. Nichols v. Patten, 18 Maine, 
231. He cannot attach a vessel absent and afloat upon the sea 
while he is upon the land. The facts fail to support the action. 

Plaintiffs nonsuit. 
WALTON, VIRGIN, EMERY, FosTER and HASKELL, J.J., 

,concurred. 

GEORGE W. GooDwIN vs. CrTY of GARDINER. 

Kennebec. Opinion February 4, 1892. 
Town. Way. Defect. Notice. R. S., c. 18, § 80. 

iA. notice given to a town, by a person claiming to have received an injury 
occasioned by a defective way in such town, that he received" severe bodily 
injuries" is not sufficient to sustain an action. 

'The statute requires the nature of the injuries to be stated. 
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ON EXCEPTIONS. 

This was an action on the case to recover damages sustained 
by the plaintiff from alleged defects in the highway. 

The case was tried in the Superior Court for Kennebec county. 
The presiding justice ruled that the plaintiff's statute notice of 
his injuries was insufficient and ordered a nonsuit. The plaint
iff excepted to this ruling. 

Farr and Lynch, for plaintiff. 

A. L. Perry, and Bake1·• Bakm· and Cornish, for defendants. 

PETERS, C. J. The plaintiff, claiming that he had recei~ed 
a personal injury caused by a defective highway in the city of 
Gardiner, seasonably sent to the city this notice : 

'' To the City Clerk of Gardiner : I, George ,v. Good win, 
of Randolph, Maine, in the county of Kennebec, on the first day 
of January, 1890, met with serious injuries in the city of Gar
diner, on a street leading from vVater street to Steamboat wharf, 
at a point where the railroad passes over said street, by the 
street having been graded up so that said street was not safe an<l 
convenient for public travel. I ·was caught bet,veen a load of 
pressed hay, and the railroad bridge at said point, and received 
severe bodily injuries for which I claim damages of the city of 
Gardiner. George vV. Goodwin." 

This was objected to by the defendants as insufficient, and we 
think the objection must he sustained. The statute requires more 
than a bare statement that a bodily injury was received. The 
nature of the injury must be stated. This notice describes with 
particularity the place and manner of the accident, but makes 
no mention of the kind of bodily injury sustained. It would 
have been more natural for the plaintiff, ifreally injured severely, 
to state how and to what extent the injury affected him, whether 
upon the head or back, upon bis arms or legs, and whether gen
eral or particular. The assertion is that he met with injuries, 
and not one of them is named. No kind of injury is either 
included or excluded by the notice. 

One object of the statute requiring notice within fourteen 
days after an h1jury is alleged to have been received, is that the 
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injured person shall thus early commit himself to a statement 
of his condition when he would be more likely to describe it 
frankly and fairly than at a later period. There is great temp
tation to magnify and exaggerate such personal injuries, and the 
town is entitled to as particular a notice as can reasonably 
be given. This case is virtually determined by that of Low v. 
Windlzani, 75 Maine, 113, where a very similar notice was held 
to be defective. There the notice was '' of injuries I received in 
going through the bridge at Great Falls." The court regarded 
the implication to be that a bodilt injury was received, but 
rejected the notice as insufficient because the nature of the 
bodily injuries was not stated. 

The case of Blackington v. Rockland, 66 Maine, 332, does 
not conflict with these views. That was a close case, and the 
rule then estabished should not be extended beyond the point 
decided. In that case a statement that '' my [plaintiff's J horse 
was injured" at a certain time and place in Rockland, was held 
to be a sufficient description of the nature of that plaintiff's 
ll1Jury. But the very reasons given for sustaining the suf
ficiency of that notice illustrate the deficiency of the present 
notice. A man can usually tell his m;vn personal sufferings 
more exactly than he can describe those of a horse. A man can 
exaggerate, conceal or deceive; a horse cannot. A man may 
be able to practice an imposition as to his own personal injury, 
but would find it difficult to do so in respect to an injury to his 
horse. Exceptions over1·uled. 

WALTON, VIRGIN, EMERY, FOSTER and HASKELL, JJ., 
concurred. 

HANNIBAL G. BROWN, and another, V8. J. WAYLAND KIMBALL. 

Oxford. Opinion February 4, 1892. 
Deceit. Evidence. Stat. Frauds. R. S., c. 111, § 3. 

In an action of deceit against a person for verbal misrepresentations of the 
financial standing of another, made in order to obtain a credit for such 
other person, such credit having been thereby obtained, the case is not saved 
from the operation of the statute of frauds by the fact that the defendant 
also at the same time misrepresented his own flnan cial standing and made 
certain personal promises that he has not kept. 
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ON REPORT. 

The case appears in the opinion. 

J. P. Swcuwy and J. S. Wrz'.ght, for plaintiffs. 
Counsel cited : 1Vewton v. IIuxley, 13 Gray, 285 ; Medbu1·y 

v. Wat.;;on, 6 Met. 247; Glidden v. Child, 122 Mass. 433. 

Cltades F. Libby and George A. Wilson, for defendant. 

PETERS, C. ~T. The plaintiffs declare against the defendant 
in an action of deceit, alleging that the defendant represented 
that a corporation, styled the J. Wayland Kimball Company, 
had a cash capital of forty thousand dollars paid in; that he 
was himself worth in property eighty ·thousand dollars; that 
the corporation was solvent and able to pay all its indebtedness 
and was all right ; that these representations were false and 
known hy the defendant to be so ; that they were made by the 
defendant to induce the plaintiffs to give credit to the corpo
ration; and that they (the plaintiffs) were induced thereby to 
give the credit sought for, taking the worthless notes of the 
corporation instead of money which would otherwise have been 
paid to them for goods purchased by such corporation. The 
representations were oral. It is also alleged that the defendant 
was at the time president and general agent of the corporation. 

The defendant contends that the action cannot be maintained 
because the facts alleged bring the case within that section of 
the statute of frauds (R. S., c. 111, § 3), which provides that 
"no action shall he maintained to charge any person by reason 
of any representation or assurance, concerning the character, 
conduct, credit, ability, trade or dealings of another, unless 
made in writing, and signed by the party to be charged thereby 
or some person by him legally authorized." The defendant 
duly pleaded the statute in defense. 

This section of the statute of frauds applies to cases where 
the representations are made for the purpose of obtaining a 
credit for the person in relation to whom the words are spoken. 
Hunter v. Randall, 62 Maine, 423. It is immaterial that the 
party making the representations, has an additional purpose of 
obtaining an indirect benefit to himself from the transaction. 
Mann v. Blanchard, 2 Allen, 386. Therefore it adds nothing 
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to the charge that the defendant at the time of the representations 
was the leading officer of the corporation. In the legal sense 
he was representing the credit of the corporation for its benefit 
and not for his own. 11fcifinney v. Whiting, 8 Allen, 207. 
And the defendant's objection to the declaration is that it avers 
that the representation made by the defendant were of another's 
character and credit and not of his own, and for the benefit of 
another and not for his own benefit. The case shows that the 
parties to the action agree to rely upon the declaration in the 
writ as a correct statement of the facts relied on by the plaint
iffs to sustain their suit. 

The plaintiffs, however, contend that they have averred that 
the defendant made false assertions concerning himself and for 
his own personal benefit, as contained in a dause of the 
declamtion reading as follows : '' And the plaintiffs aver that, 
further relying upon the correctness and truth of said repre
sentations, at the request of the defendant, they were induced 
to expend and did expend large sums of money, to wit, ten 
thousand dollars, on the purchase of materials and in labor 
thereon, which materials, to wit, the wooden work for chairs, the 
defendant then and there promised to receive when finished and 
pay the plaintiffs therefor." 

We fail to find in these averments anything to prevent an 
application of the statute of frauds. The pleader is evidently, 
in this portion of the declaration, enumerating certain indirect 
injuries caused by the defendant's representations of the good 
credit and character of the corporation. It is also added that 
the defendant made certain personal promises. But that 
allegation is rather out of place in an action of tort for deceit. 
It does not appear how a representation that the defendant was 
himself worth eighty thousand dollars can have any ~ffect in the 
case. The credit was not given to him. The assertion that 
the company had a paid in capital of forty thousand dollars was 
merely descriptive of the character and strength of the company. 

The action, upon any evidence that would be admissible in 
support of the declaration, cannot be sustained. Pl'jf's nonsuit. 

WALTON, VIRGIN, EMERY, FosTER and HASI{ELL, J J., 
concurred. 
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JEREMIAF. KNOWLTON vs. CHARLES A. KNOWLTON. 

Frnnklin. Opinion February 4, 1892. 
Action. Judgment. Evidence. 

In a suit on a judgment alleged to have been recovered before a trial justice, 
the plaintiff is not entitled to introduce secondary evidence of the contents 
of the record of such judgment, by ~hawing that the original record is in 
the possession of a person who resides outside of the state, no other reason 
appearing for the failure to produce such record. 

ON REPORT. 
Debt on judgment. The case is stated in the opinion. 

Stubbs and Fogg, for plaintiff. 
When the transaction to he established is not of recent date, 

and only one appropriate place of deposit exists for the pres
ervation of such instrument of record, and there is no sugges
tion that they may be found elsewhere, and the appropriate 
place of deposit is carefully examined without success, an infer
ence of irrecoverable loss or destruction would thereupon arise. 
Sirnp:,;on v. Norton, 45 Maine, 288. 

When a paper or record is by law committed to the custody 
of a particular officer, proof of search and that it cannot be found 
in his office or custody, is prima facie evidence of loss, sufficient 
to let in secondary evidence of its contents. Braintree v. 
Battles, 6 Vt. 395. 

H: L. Whitcomb, for defendant. 

PETERS, C. J. In this action the plaintiff declares on a 
judgment alleged to have been recovered by him against the 
defendant, in 18(l7, before Robert Goodenow, Esquire, a trial 
justice, now deceased. To enable him to introduce secondary 
evidence of the contents of the alleged record, it became neces
sary to first prove that the original had been destroyed or lost. 
Two places would naturally be suggested as necessary to be 
searched for the missing record. One is the county clerk's 
office ; because the statute requires that all official papers of a 
trial justice shall be deposited after his death by his executor or 
administrator in such office. But the record could not be found 
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there. The next inquiry would be of the executor or adminis
trator of the deceased justice. The case does not inform us 
whether there is or ever was any administration upon his estate. 
But the plaintiff was allowed to produce as evidence the follow
ing affidavit: ~~1, Lucy B. Goodenow, of Farmington, Maine, 
on oath depose and say: That I am a daughter-in-law of the 
late Robert Goodenow of said Farmington. That I have in my 
custody none of the papers of said Robert Goodenow. 

"That I have heretofore made diligent search for the records 
kept by him of his proceedings as a trial justice and have been 
unable to find the same. That if said records were in this State 
I would be likely to know it. That I have no personal know
ledge of their whereabouts, hut they are undoubtedly in the 
hands of some one out of the State. Lucy B. Goodenow." 

This affidavit, instead of proving the records lost, proves the 
contrary, and that ~~ they are in the hands of some one out of 
the State." There is in this document a very positive intima
tion that Mrs. Goodenow knows where and in whose hands the 
papers are. Now the plaintiff is not excused from further search 
merely because the papers are shown to be out of the State. 
Due search requires that he produce them or show a reasonable 
excuse for his failure to do so. Until that he done proof of their 
contents cannot properly be received. Whar. Ev. § 130, and 
cases in note. Here the deficiency of proof is not supplied, 
nor is it in any way legally excused. 

Judgnwnt for defendant. 
WALTON, VIRGIN, El\-IERY, FosTER and HASKELL, JJ., 

concurred. 

NEW ENGLAND WIRING AND CONSTRUCTION COMPANY. 

vs. 
FARMINGTON ELECTRIC LIGHT AND POWER COMPANY. 

Franklin. Opinion February 4, 1892. 
Real Action. Deeds. Delivery. Evidence. Presumption. R. S., 

c, 81, § § 60, 61. 

The rule, which admits as evidence in real actions office copies of deeds when 
the party claiming under them is not the immediate grantee therein, 
applies to mortgages as well as to absolute deeds. 



Me.] WIRING, ETC. CO. V. ELECTRIC LIGHT, ETC. CO. 285 

When an office copy of a mortgage is so admitted, which purports to have 
been executed for a corporation by its agent, due execution and delivery of 
such morgage are to be presumed until something appears to show the 
contrary. 

ON EXCEPTIONS. 

This was a real action in which the jury returned a verdict 
for the plaintiff. The defendant excepted to rulings, and 
admission of evidence which are stated in the opinion. 

N. and J. A. Mor1'ill, and F. E. Timbe1'lake, for plaintiff. 

J. C. Holman and S. C. Belche1·, for defendant. 

PETERS, C. J. The plaintiffs, having sued the defendants 
and attached their real estate in an action of assumpsit, ascer
tained that the estate attached was encumbered by a mortgage 
to S. C. Belcher. As attaching creditors, under the authority 
of certain provisions of our statute (R. S., c. 81, § § 60, 61), 
they paid the amount due on the mortgage to the morgagee, 
and took from him a release of his elaim on the land. By the 
sections of the statute above cited, the release from the mort
gagee vested in the plaintiffs the mortgage estate and enables 
them to maintain this (real) action to recover possession of 
the property mortgaged. 

As one step in the proof of this action the plaintiff produced 
in evidence an office copy of the mortgage together with the 
original note secured thereby. The copy, although objected to, 
was correctly received. The rule admitting copies of deeds in 
real actions applies with the same force to mortgages as it does 
to absolute deeds. The plaintiffs' claim is not directly under 
the mortgage, hut under a deed from the mortgagee. A mort
gage is a deed. The plaintiffs merely seek possession of the 
land, and the statute accords to them that right. 

It appears from an inspection of the copy presented that the 
mortgage was executed for and in behalf of the defendants by 
some of its officers, and the defendants objected to its introduc
tion in evidence without preliminary proof that such officers 
had authority to execute the instrument for their principals. 
The answ~er to this objection is that the instrument, although a 
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copy merely, proves itself. Dne execution and delivery are 
presumed until something appears to show the contrary. Whit
nwre v. Learned, 70 Maine, 276. Ohmnberlain v. Bradley, 
101 Mass. 188. 

Exceptions overruled. 
WALTON, VIRGIN, EMERY, FOSTER and HASKELL, J J., 

concurred. 

ANTHONY A. LAFARIER 
vs. 

GRAND TRU~K RAILWAY of CANADA. 

Oxford. Opinion February 4, 1892. 
Railroad. Passenger. Foreign and Interstate Cornmerce. R. S., c. 51, § 44. 

The statute of this State which makes a ticket for a passage on any railroad 
binding on the railroad company for six years from its date, with the right 
of the holder of the ticket to stop off at usual stopping places as often as he 
pleases during that period, cannot apply to a ticket purchased in Canada 
for a continuous passage on a particular day over the defendant's road from 
that Province through portions of the states of Vermont and New Hamp
shire into Maine. Such an application of the statute would work an inter
ference with both foreign and inter-state commerce in the carriage of pas
sengers. 

0N EXCEPTIONS. 

This was an action on the case for ejecting the plaintiff from 
defendants' car at Oxford station in Oxford county, July 8, 
1890. The material facts are stated in the opinion. At the 
conclusion of the plaintiff's evidence, the presiding justice 
directed the jury to return a verdict for the defendant, being of 
the opinion that the ticket and check held by the plaintiff gave 
him no right to ride in the defendants' car at the time he was 
ejected. 

J. S. -Wright, for plaintiff. 
The ticket, and check, entitled the purchaser and holder, to 

a ride from Somerset, P. Q., to Portland, Maine, and at the 
time of the plaintiff's ejectment from the train, at Oxford, it had 
not been used from that station to Portland, and was therefore 
good, entitling him to ride the balance of his journey, at any 
time within six years from the date of purchase of the ticket. 
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The plaintiff paid full and regular fare for a ride between 
stations named on the ticket, and the only limitation to which 
he was subjected was the class of car he had the right to ride in. 
No restrictions placed upon the ticket, or check, were binding 
upon the plaintiff, because they are in conflict with the statute 
law of Maine. 

While the law of Canada where the ticket was purchased, in 
the absence of proof is supposed to be the common law, as 
determined in Carpenter v. G. T. Railway Co. 72 Maine, 388, 
yet ·when the plaintiff got within the territorial limits of this 
State, he was entitled to be conveyed upon his ticket or check 
according to the law of Maine. And while using this ticket 
within this State a,11 limitations thereon were inoperative, by 
force of the statute. 

A. A. Strout, for defendant. 

PETERS, C. J. The piaintiff purchased a ticket for a passage 
on defendant's road from Somerset in the Dominion of Canada 
to Portland in this State, the ticket reading thus : 

~~ Issued by Grand Trunk Rail way. Good for one second 
class passage within five days from date. Not good to stop 
over. Not transferable. From Somerset to Portland. Con
ductors will collect or exchange this ticket for check i Z.' L. 
S. 6. Series B. J. Hickson, General Manager·." 

While on the route before passing out of Canada the con
ductor took up the ticket and gave the plaintiff a check, which 
represented the same contract that the ticket did, a matter well 
understood by the plaintiff who had been a frequent traveler on 
the road. The ticket was purchased at a cheaper rate than 
stop-off tickets were sold. The plaintiff passed on his ticket to 
Paris in this State where he stopped off for two months. At the 
end of that time he undertook to resume his passage to Portland 
when, refusing to pay any fare, he was ejected from the train by the 
conductor, for which act he sues the road. The case turns 
wholly upon the question whether our statute which makes rail
road tickets good for six years, with the right of the holder to 
stop off at as many stopping places as he pleases, can constitu-
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tionally be made to apply to a ticket sold by the Grand Trunk 
Railway Company for a continuous passage from a place in 
Canada to a place in Maine, so that the holder can rightfully 
stop off on such ticket and afterwards pursue the passage at 
any time during the period named while within the limits of this 
State. 1Ve think the statute, if to he applied to a case like the 
present, is amenable to the objection of unconstitutionality as 
an interference with both interstate and foreign commerce. 

We regard the question aR virtually determined by the case 
of Carpenter v. Grand Trunk Railway Company, 72 Maine, 
388, although there is some difference between that case and . 
this. In that, the ticket was purchased for a passage from 
Portland to Montreal, and the passenger was put off in Canada, 
whilst in this case the ticket was for a passage from a place in 
Canada to Portland, and the passenger was put off in this State. 
The act of the company in that case was decided to be justifiable. 
It is difficult, however, to appreciate any difference of principle 
in the two cases. It seems inconsistent that a ticket for a con
tinuous passage should he binding while going one way hut not 
the other; or rather, perhaps, that either contract should be 
valid while the passenger is riding in Canada and not valid 
while upon the soil of Maine. Such apparent incongruity is 
avoidable by construing the statute as applying to contracts for 
passage to be performed wholly within the State, and not to 
contracts performable partly within and partly without the State. 

The plaintiff places great reliance upon the case of Dryden v. 
Gmnd Trunk Railway Co. GO Maine, 512, a case much like the 
present, where the statute in question was held to he valid. 
But that was many years ago, and the point now presented was 
not even intimated to the court. No thought was taken of it. 
Questions of interstate commerce have grown to an immense 
national importance since the time of that decision. 

It is now well settled that the principles of foreign or inter
state commerce apply to persons as well as to property,- to 
passengers as to freight. Also that the power of the nation is 
paramount to that of the State on such questions. And if con
gress does not exercise its power upon any subject of commerce, 
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still the State cannot interfere with it if it be of a national rather 
than of a local character, or admits of a uniform system of reg
ulation. The powers of congress in such case are exclusive. 
If congress does not legislate the presumption is that legislation 
is not deemed necessary. No legislation may he the best leg
islation. Not only is there a constitutional prohibition against 
State interference, but there is now a congressional prohibition 
as well, expressed hy the interstate commerce act of 1887, which 
intrusts to a judicial commission the decision of many questions 
concerning carriage between states, or states and adjacent for
eign countries. 

These principles apply closely to the case in hand. The 
ticket in this instance entitled its hearer to a passage from a 
place in a foreign country through portions of the states of Ver
mont and New Hampshire into and across the State of Maine. 
Each state might have a policy of its own, and Canada another, 
affecting the contra.ct between the railroad and the passenger, 
conflicting with one another. It would he even a more awk
ward result should there be conflicting state policies as to the 
carriage of freight as well as passengers. To be sure, the State 
of Maine does not undertake to regulate the contract beyond 
the limits of the State, hut the trouble is that interference 
within the State in a case like this has the effect of interference 
without. There should he some uniform rule, established by 
each milroad for itself or by congress or the interstate com
mission for all roads. As said before, the absence of federal 
regulation is the best evidence that the management of such 
interstate carriage should be left free. The omission of regula
tion is of itself a regulation. It is enough that the subject 
matter is susceptible of management through some uniform plan 
or system. See 2 Red. Rail. (6th ed.) pp. 50,5, 513, notes and 
cases. 

Nor can such an application of the statute, as the plaintiff 
insists upon, be justified upon the ground that it is an exercise 
of a portion of the police power of the State. A right con
ferred or protected by the federal constitution cannot be over-

VOL. LXXXIV. 20 
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thrown or impaired by any authority derived from the police 
power. 1 Dill. Mun. Cor. (3d ed.) § 142, and citations. 
Congress can best exercise its own police power on national 
subjects. In the matter under present discussion, the three 
states interested might exercise such power differently and 
undertake to enforce their contradictory policies with penalties, 
thus placing the road in an uncomfortable predicament. What
ever different views may he entertained a8 to the power of con
gress to supersede the action of a state in some particular 
applications of the principle of police power, no court has gone 
to such an extreme as to pretend that a state can, in the abused 
name of police power, intermeddle with the affairs of interstate 
carriage to the extent that the statute in question would if lit
eral1y construed. · It relates to no matter of life, or health, or 
morals. But it imposes burdens and a:ffects or alters contracts. 

Speaking of the power vested in congress over foreign and 
interstate commerce, in Welton v. _,_7Jfissouri, 91 U.S. 275, Mr . 
• Justice Field said, ''The power is unlimited." That case 
declared a state license act void which imposed a tax for vend
ing from place to place goo<l.s manufactured in another state. 
Chief Justice Waite, in speaking on the same subject in Pen
sacola Tel. Oo. v. Western Union Tel. Oo. 96 U. S. 1, says: 
'' The powers thus granted keep pace with the progress of the 
country and adapt themselves to the new developments of time 
and circumstances. They extend from the horse and its rider 
to the stage-coach, from the sailing vessel to the steamboat, 
from the coach and the steamboat to the railroad, and from the 
railroad to the telegraph, as these new agencies are successively 
brought into use to meet the demand of increasing population 
and wealth." In that case a tax levied upon interstate tele
graphic business by virtue of a state enactment was held to be 
void. In Tlze State Freight Tax case, 15 Wall. 232, a statute 
of Pennsylvania was held void which provided for taxing a rail
road corporation upon its receipts from interstate traffic. The 
case of Railroad v. Husen, 95 U. S. 465, is to the same effect. 
So is the case of Hall v. DeOuir-, 95 U. S. 485, upon the 
strength of which the opinion in the case of Carpenter v. G1·and 
Trunk Railway, ante, largely depended. 
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There are numerous other decisions by the federal Supreme 
Court, and also many decisions by state courts, to the effect 
that state legislation is not allowable which imposes burdens or 
restraint upon interstate commerce, but they are not better· 
illustrations of the doctrine than the cases cited. The only 
exceptions are cases which allow of acts of legislation that are· 
designed to obtain from railroads a reasonable and just taxation .. 
The principle of the above cases and of all similar cases is the• 
principle of the present case. Here no taxes were sought for.~. 
But a burden is imposed, a meddlesome interference and restraint,. 
which the railroad corporation is not obliged to endure. 

Exceptions overruled. 
WALTON, VIRGIN, EMERY, FOSTER and HASKELL, JJ .. ,, 

concurred. 

DANIEL B. STEVENS V8. CHARLES E. KING. 

Androscoggin. Opinion February 4, 1892. 
Attachment. Lien. Subrogation. 

Where a grantee buys real estate, and at the request of the grantor pays the.· 
consideration due therefor to certain persons having suits pending against 
the grantor, with attachments on such real estate to secure lien claims due· 
them on the same, such grantee will be subrogated to the ownership of the
claims thus paid, and, with the consent of such persons, he may prosecute 
such suits in their names for his own benefit, to prevent the priority of later 
attachments placed upon the property without his knowledge after he paid. 
out his money and before he recorded his deed. 

When notice of a deed is insufficient to defeat an attachment. 
Cobb v. Dyer, 69 Maine, 494, affirmed. 

AGREED STATEMENT. 

The parties agreed that, if the plaintiff was entitled to recover, 
the defendant should be defaulted for the amount claimed in 
the writ; otherwise plaintiff to become nonsuit. 

G. 0. and 0. E. Wing, for plaintiff. 

Savage and Oakes, for defendant. 
No debt legally due plaintiff, nor has he any lien. Damren 

took assignment of debts subject to all defenses including pay
ment. There must be a rescission of the compromise settlement 
between the original parties. R. S., c. 82, § 45 ; Bisbee v. 
Ham, 47 Maine, 543; Potter v. Ins. Go. 63 Id. 440. 
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Defendant has paid seventy per cent of all these claims by 
his conveyance to Mrs. Damren. If Damren is allowed to 
prosecute these lien suits and recover judgment for the foll 
amount, he will then have received from defendant the property 
for which he paid his money and have judgment against 
.defendant for the money so paid and the thirty per cent discount 
which the original plaintiffs conceded. His wife will have 
King's property and King will be compelled to pay him one 
'hundred dollars for every seventy dollars of the purchase money 
which was applied in payment of these claims. The rights of 
third parties have intervened, who cannot be heard in this suit. 

PETERS, C. J. The defendant (King) through a real estate 
·hrolmr (Hunton), bargained to sell to Lavinia E. Damren 
certain real estate the title to which, subject to incumbrances, 
stood in his name. The incumbrances consisted of mortgages 
to a savings bank, and a number of lien claims of persons who 
had famished labor and materials for constructing and repairing 
buildings on the premises. Attachments had been placed upon 
the p.roperty for the enforcement of the lien claims. In order 
to remove the incumbrances and pay them off out of the proceeds 
of the -expected sale, the defendant, in pursuance of previous 
arrangemnent, lodged his deed of the property in the hands of 
the broker, to be delivered to the purchaser when the incum
brances should be cleared and the consideration paid. There
upon the husband of the purcha8er went with the defendant 
and the broker to the different lien-claimants and settled their 
claims for seventy-five cents on the dollar, taking receipts 
therefor, and also paid the mortgages at the bank. The sum 
so advanced was just equal to the amount to be paid for the deed, 
which was then delivered and recorded. 

The report of the case thus continues : ",vhile the deed 
remained in the possession of Hunton, and after said payments 
had been made, certain general creditors of King (who were 
not lien creditors) with the know ledge of King, but without 
the knowledge of either Hunton, Samuel G. Damren, the husband, 
or Lavinia E. Damren placed their claims in the hands of J. W. 
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Mitche11, Esq., and caused attachments to be made on the real 
estate of King. Mitchell at the time he made these attachments 
knew of the arrangement between King, Damren and Hunton, 
and that the deed was in Hunton's possession. Neither Samuel 
G. Damren nor Lavinia E. Damren knew of these attachments 
until after the delivery of the deed by Hunton to Samuel G. 
Damren, and only a few hours beforn the same was placed on 
record. Upon ascertaining the fact of these general attachments, 
Samuel G. Damren obtained to himself assignments of the 
various lien claims, and obtained from the attorneys of these 
parties the writs which had been made and served to enforce 
their lien claims, and entered the same in court. 

~~ The above entitled action ii, one of the suits brought to enforce 
said lien claims, and it is agreed that the amount therein stated 
to be due from King to the plaintiff was correct at the date of 
said writ, and is correct unless the same has· been discharged 
upon the statement of facts above made. The payments made 
by Samuel G. Damren, under the arrangement with Hunton, 
were made to the lien creditors personally and not to their 
attorneys. If upon the foregoing statement of facts, the plaintiff 
is entitled to recover, the defendant is to be defaulted to the 
amount claimed in the writ, otherwise plaintiff nonsuit." 

We are of opinion that the action may be maintained, for 
the benefit of the party prosecuting it, upon the principles of the 
doctrine of subrogation. 

Legal subrogation takes effect to its foll extent for the benefit 
of one who being himself a creditor pays the claim of another 
who has a preference over him by reason of his liens and 
securities. Bou. Law Die. Subro,gation. It applies to a great 
variety of cases, and is broad enough to include every instance 
in which one party pays a debt for which another is primarily 
liable, and which in equity and good conscience should have 
been discharged by the latter; not, however, in the interest of 
mere volunteers and intermeddlers ; nor is it allowed so as to 
do injury to the rights of others. It ignores the form and looks. 
to the substance. It construes payment to be purchase and 
purchase to he payment, as justice may demand. It s1.1bstitutes. 
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one person for another or property for property. Sheldon on 
Subrogation, § 24 7, lays down as deducible from the cases on 
the subject the following rule : ~~ And a party who has paid a 
debt at the request of a debtor, and under circumstances which 
would operate a fraud upon him if the debtor were afterwards 
allowed to insist that the security for the debt was discharged 
by his payment, may al::,o be subrogated to the security, as to 
that debtor." 

The present is a fit case for the application of such rule. 
The grantee of the deed advanced her money for the purchase 
of the land. It turns out that the money went, not for payment 
of the land, hut for the discharge of certain claims upon the 
land. If she does not get a title to the ]and, she gets the claims. 
The transaction has the same effect as if she had purchased the 
claims and attempted to pay for the land by her discharge of 
the claims, and was prevented from doing so. It was an 
uncompleted transaction. She intended to do one thing and 
accomplished another. By this subrogation no one is injured, 
and Mrs. Damren is throughout the attempted sale and settle
ment the only sufferer. 

No question arises between Mrs. Damren and the lien
claimants. They assent to her prosecution of the claims in 
their names. 

We do not think any knowledge that Mr. Mitchell possessed 
would prevent the claims sued by him having priority over the 
deed. He knew of the negotiation, but not of a completed 
transaction. His clients had as much right to endeavor to 
obtain prior attachments as the other party had to obtain a 
prior deed. 

The present case is in its essential character exceedingly like 
that of Cobb v. Dyer, 69 Maine, 494, where the doctrine of 
subrogation is discussed upon the authorities, and principles 
:are there established which are applicable here. That was a 
,decision in equity whilst the present is an action at Jaw. 
Fortunately, the present situation is such that equity need not 
;be invoked. The law is as fond of the principle as is equity, 



Me.] STANWOOD V. TREFETHEN. 295 

whenever it can be made available in legal procedure. Here 
it can be. 

Defendant defaulted. 
WALTON, VIRGIN, EMERY, l?osTER and HASKELL, JJ., 

concurred. 

FRANK STANWOOD V8. ,JOHN w. TREFETHEN. 

Cumberland. Opinion February 4, 1892 . 
.Agent. Notice. Payrnent. 

The owner of a cargo of fish, permitting the master of the vessel on which 
the fish were laden to sell the same, wrote the purchaser, as follows: 
" Should the schooner Midnight now on Georges sell fresh fish in Portland, 
will you please see that the check is made payable to my order, as the 
captain is a stranger to me. By so doing, you will confer a favor." Held, 
that the notice was sufficient to entitle the owner to recover the price of the 
fish of the purchaser, who notwithstanding the notice paid the master, who 
absconded with the funds. 

ON REPORT. 

This was an action of assumpsit upon an account annexed to 
recover the sum of six hundred and nine dollars and forty-six 
cents, being the amount which the plaintiff claimed of the 
defendant for a fare of fish of the schooner Midniiht. The fish 
were sold to the defendant by the master, and plaintiff was 
owner of the vessel. The case came up on report from the 
Superior Court for Cumberland County. 

After the master sold the fish to the defendant he collected 
the money and absconded with it. The plajntiff claimed, under 
the facts which are stated in the opinion, that the payment of 
the money was wrongfully made by the de fondant to the master, 
and that he was not bound by the payment. 

F. V. Chase, for plaintiff. 
Property and right of sale was in plaintiff. Captain in making 

the sale was merely owner's agent. Principles of agency gov
ern. Wickersham v. Southard, n7 Maine, M)5; Lewis v. 
Chadbourne, 54 Maine, 484, and cases cited. Plaintiff not 
bound by payment to the master, having notified defendant. 
Sto. Agency, 429; 'Trainer v. Mm·rison, 78 Maine, mo, and 
cases cited. 
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N. and If. B. Cleaves and S. 0. Perry, for defendant. 
The master is the agent of the owners of the vessel in all 

matters embraced in the scope of his appointment and for all 
purposes connected with the ordinary employment of the vessel. 
The owners are bound by his contract. The owners may con
stitute him a general agent to exercise his best judgment in the 
disposition of the cargo and the purchase of a return cargo. 
The master of a fishing vessel is agent for the owners. The 
master had the entire control and management of this schooner 
so far as related to the disposition of the fare of fish, and also 
the express authority and assent of the owner. Wickersham v. 
Southard, 67 Maine, 595; Giles v. Vigoreux, 35 Maine, 300; 
Bryant v. Moore, 26 Maine, 84. The case further shows the 
custom which exists at Portland as to dealing with fishing 
schooners from Gloucester, purchasing of the master and making 
payment to him. 

Payment to the agent is same as if made to the principal. 
Plaintiff did not forbid defendant from paying the money to the 
mastPr. The letter is not in the form of a prohibition, it author
izes the master to sell and does not revoke authority to receive 
payment. ~efondant never agreed to make the check, as 
requested, to plaintiff's order. Owner liable for acts of the 
master. Patten v. Pei·cy, 77 Maine, 327; Packer v. Hinckley 
L. Works, 122 Mass. 484. If the owner, after having put in 
charge of his vessel a captain whom he is unwilling to trust per
sonally, holds him out to the general public as his authorized 
agent, he should not he permitted to deny his authority to the 
detriment of one who has dealt with him in good faith, and with 
reason to believe from the acts of the owner that he was justified 
in so doing. 

The plaintiff by his acts is now estopped to deny the authority 
of his agent. Stratton v. Todd, 82 Maine, 149; Taylo1' v. 
Mason, 80 Maine, 49'3. 

PETERS, C. J. The plaintiff, a resident of Gloucester, 
Massachusetts, and owner of a fishing vessel, allowed the master 
of the vessel to take her on a voyage for the purpose of 
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procuring a fare of fresh fish for the market. The master, after 
procuring the fish, '3ailed the vessel to Portland, sold the fare 
there to the defendant, a principal dealer in fish at that place, 
receiving full price fqr the same, immediately abandoned the 
vessel and ab::;conded with the funds to parts unknown, and 
has not been heard of by any of the parties since. It was 
admitted at the argument that the plaintiff was the owner of the 
fish. He sues to recover the price for the same, and the only 
question is whether the defendant had such notice from the 
plaintiff as should have prevented his paying the money to the 
master. 

Shortly before the vessel arrived in Portland the plaintiff 
wrote the defendant's house the following communication: 
'' Office of Frank Stamvood, wholesale dealer in dry and pickled 
fish and smoked halibut. 

"Gloucester, Mass., 189 
''Messrs. J. W. Trefethen & Co., Portland, Me. Gentlemen: 

"Should the sch. ff~fidnight," now on Georges sell fresh fish 
and hal. in Portland, will you please see that the check is made 
p,yable to my order, as the Capt. is a stranger to me. By so 
doing you will confer a favor. 

'' Truly yours, Frank Stanwood." 

vVe think this was a sufficient notice, and that the defendant 
should have heeded it. The letter makes a request giving the 
writer's reason for making it. It is none the less positive 
because couched in courteous terms. Mercantile fairness 
required that the defendant should consult the owner before mak
ing payment, and he could easily have done so in a few moments' 
time by using the telegraphic wire. But the temptation to deal 
with the master rather that the owner proved too great. The 
defendant admits as much by his subsequent acts. The follow
ing correspondence between the parties shows it. 

'' Feb. 17, 1890. 
''To J. W. Trefethen, Portland, Me.: 

'' Is the schooner ''Midnight" still in Portland, and is every-
thing right. Frank Stanwood." 



298 STANWOOD V. TREFETHEN. [84 

'' Portland, Me., .Feh. 17, 1890. 
''To Frank Stanwood: 

"Schooner here. Captain missing with money. See letter 
hy mail." 

"Portland, 1\fe., Feb. 15, 1890. 
"Mr. Frank Stan wood : 

t, Dear sir: Your favor came to hand and your vessel arrived 
yesterday. I bought thQ fish. The trip amounted to $G09.46. 
I showed the captain your letter, and he insisted upon having 
the bills, and as I had no power to do different than to pay him 
the same, I paid him the bills. He said he was going right 
home and that he wanted to show you that he could do the 
business for you. That was aII I could do. 

t, Yours, respectfully, 

"Mr. Frank Stan wood : 

"J. W. Trefethen, C. N. T." 

'
1 Portland, Me., Feb. 17, 1890. 

" Dear sir. You will please find enelosed a bill of the fish 
sold by your schooner "Midnight" to me Feb. 14. I understand 
the captain has cleared out this morning and your crew has tele
graphed you what they shaII do with the vessel. 

'
1 I want to explain to you more fully why I paid the captain 

in bills. Of course I had no direct orders from you to not pay 
the captain. You only stated that I would confer a favor by 
sending a check payable to your order as you were not 
acquainted with the captain. I showed the captain your letter 
and told him that I would rather send the check as you wished. 
He said that he wanted to show you that he was capable of 
doing your business for you and wanted the bills. There was 
a man here who I am well acquainted with and who knew the 
captain well, said he was all right and that he had been fishing 
with him a year. So on the strength of his recommendation, 
as you only stated he was a stranger to you, I paid him the 
bills not knowing how I could do differently. I went to the 
custom house with the captain to get a permit to get home with 
as his papers had run out, and he told the crew to get aboard 
as he was going out in twenty minutes. 
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"Am very sorry this thing has happened and hope you will 
see the position in which I was placed and not blame me. 

''Yours, resp'y, J. vV. Trefethen." 

There is a good deal of unconscious admission in the last 
lettei·. If the defendant was induced to pay the money because 
a man he knew recommended it, as he says, then it was not 
becam~e he had not notice from the owner. It is manifest that 
his own judgment was averse to his act, and that he concluded 
to take the risk of it, induced by the importunity of the master 
and the influence of his friend. His prudence was overcome 
too easily. The counsel for defendant calls attention to the 
fact that the master sent a telegraphic dispatch to the owner, 
inquiring the price of fresh fish in Gloucester, and exhibited the 
reply to the defendant. That afforded no excuse for defendant's 
conduct. The master could sell, but the defendant was not 
permitted to make payment to him. As the master could send 
a message, so could the defendant have sent. Much that 
is said in the opinion in I1napp v. Bailey, 79 Maine, 195, is 
pertinent here. Defendant defaulted. 

WALTON, VIRGIN, EMERY, FosTER and HASKELL, JJ., 
concurred. 

PATRICK McNAMARA vs. JoHN CARR. 

Knox. Opinion February 10, 1892. 
Review. R. S., c. 89, § 1. Attorney. 

In a petition for the review of an action in which the defendant was absent 
from the State and had no notice of the suit, but in which an attorney at 
law appeared and continued to act until judgment was rendered; it is com
petent for the petitioner to prove by parol that the attorney's appearance 
was without his knowledge or authority; and if the fact is established the 
appearance can in no way legally affect him. 

Remedial statutes should be liberally construed. 
Revised Statutes, c. 89, § 1, which provides that a review may be granted 

"when a petition for review of an action defaulted without appearance is 
presented within three years after an officer having the execution . . . 
demands its payment of the defendant ''-does not require that the defend
ant shall wait until an officer having the execution demands its payment of 
him, but he may apply for a review as soon as he has actual knowledge of 
the judgment against him. 
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ON REPORT. 

This was a petition for review and came before the court 
upon report and exceptions. The exceptions ,vere to the over
ruling of a demurrer to the petition. 

The case is stated in the opinjon. 

W. H. Fogler, for petitioner. 

0. E. and A. S. L-ittlefield. for respondent. 
The right to maintain a petition for review is wholly a statu

tory one. Review may be granted of right and at the discretion 
of the court. If of right, it is because of a distinct statutory 
provision conferring that right. If at the discretion of the 
court, that discretion is exercised in accordance with and sub
ject to the provisions, specifications and limitations of the statute. 
The court has no common law power to grant a review, and can 
only exercise its discretion when authorized by the statute. 
Otherwise, the statute speci(ying the different instances and con
ditions, under which such petitions may be entertained, would be 
entirely useless. Pierce v. Bent, 67 Maine, p. 408. 

Assuming that the appearance by attorney was unauthorized, 
it was still an appearance in fact. But if unauthorized, the 
appearance must have been the result of ii fraud, accident, mis
take or misfortune," and in such case the petitioner's rights are 
clearly defined, and a full and adequate remedy provided for 
him by this same statute. 

Appearance by his attorney is conclusive against petitioner. 
Simmons v. Jacobs, 52 Maine, 147. Action was not defaulted 
without appearance. 

Statute provides for the special case where payment of the 
execution issued on the judgment is demanded of the defendant. 
When so demanded, if the petition is presented within three 
years of the demand, the review may be granted. The demand 
on the execution is the fact that authorizes a petition under clause 
one. If no demand is made, the right to maintain the petition 
does not obtain. Here not only was no demand made, but as 
the execution was returned satisfied, none ever would he made. 
If the demand is not the necessary condition precedent, without 
the existence of which a petition could not be filed, there is no 
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limitation of time within which a petition might be brought. If 
such demand is made the petition must he brought within three 
years from the demand. At bar it was brought more than seven 
years after judgment. If so, then it may be brought ten, 
twenty, or fifty years after judgment, as independently of 
demand there is no limitation provided for in this paragraph of 
the statute under which this petition is brought. 

Statutes should be so co_nstrued as to promote the policy of 
the law that seeks to limit litigation and quiet titles, as well as 
the evident intent of this section to fix a limit within which 
petitions for review can be granted. When the execution is 
satisfied from the defendant's real estate, as it was in this case, 
no demand would ever he likely to be made, and to give this 
clause the construction contended for by petitioner would 
ignore these considerations. 

LIBBEY, J. This is a petition for review and comes before 
. this court on a report of the evidence. So far as important for 

the decision of this case, the facts proved by the evidence are as 
follows: On the 27th of August, 187 4, the petitioner conveyed 
to the respondent certain real estate situated in Rockland, with 
a covenant that the premises were free from incumbrances. In 
1878, the petitioner left the State of Maine, and was in the 
western territories until the 24th day of July, 1885, having no 
domicile in Maine and no agent or attorney here. May 3, 1880, 
the respondent commenced an action against the petitioner in 
the Supreme Judicial Court in Knox county, returnable to the 
September term. The only service made upon the writ was an 
attachment of the petitioner's real estate in the county of Waldo, 
on the 4th day of May, of that year. The claim sued on in that 
action was for covenant broken in the deed of the petitioner to 
the respondent before referred to, executed in 187 4. The action 
was entered at the September term, and for some reason the 
plaintiff had leave to file a new writ, which was filed on the 8th 
of November, 1880. At the September term, when the action 
was entered, Mr. Pierce, an attorney at law, appeared and 
answered to the action for the defendant. He appeared tit the 



302 MCNAMARA V. CARR. [84 

request of one 'White who, he supposed, had some authority from 
the petitioner to employ counsel for him. In point of foct, White 
had no authority to employ Mr. Pierce to appear in the action, 
and the petitioner had no knowledge of the pendency of the 
suit, and of course, no knowledge of Mr. Pierce's appearance 
for him until after he returned to Maine in 1885. At the Decem
ber term, 1881, the defenda11t was defaulted by the consent of 
Mr. Pierce, and judgment was entered against him for the sum 
of five hundred dollars damages and fifteen dollars and forty
three cents costs. Upon that judgment execution issued .Jan
uary 13, 1882, and was duly levied upon the petitioner's land 
in vValdo county, appraised at the amount of the execution and 
costs. At the time of the conveyarwe by the petitioner to the 
defendant in 187 4, there was an incumbrance by mortgage upon 
the land, or a part of the land conveyed, and on the 15th day of 
July, 1875, the respondent paid to the holder of the mortgage 
seventy-five dollars towards the payment of the mortgage debt. 
At the time of the rendition of judgment, the mortgage had been 
assigned by the mortgagee to John MeNamara, a brother of the 
petitioner; so that when judgment was rendered in favor of the 
respondent in the action on the covenant in his deed he had not 
redeemed the mortgage, he had not been disturbed in his pos
session and had paid nothing on account of it except the seventy
five dollars, and that he paid in 1875. 

This petition was commeneed the 31st day of July, 188~). It 
is perfectly clear that the judgment obtained by the respondent 
against the petitioner was most manifestly unjust and in viola
tion of law, for at best, the plaintiff in that aetion could have 
recovered as damages no more than the seventy-five dollars and 
interest, if he was legally entitled to recover that. 

But two objections are raised to the maintenance of the right 
to review on the part of the petitioner. One is that he did not 
commence his petition for review in season. The other is, that 
an attorney at law appeared for the defendant in that action and 
continued to act as his attorney until judgment was rendered. 
And it is claimed that it is not competent for the petitioner to 
prove that Mr. Pierce appeared without his know ledge and 
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authority. But in such a case, we think it well settled that the 
party for whom the appearance was made may prove by paro] 
that it was without his knowledge or authority, and if the fact 
is established the appearance can in no way legally affect him. 
It is not an attempt on the part of the petitioner to impeach the 
judgment and show it void by parol eYidence for the irregularity 
alleged; hut he asks the court to exereise its discretion in per
mitting him to have an opportunity to he heard upon the matter 
in issue in the original suit; and for that purpose it is compe
tent for him to show that judgment was rendered on default 
without service upon him, and without his knowledge, when he 
was beyond t!ie jurisdiction of the court. B1·eu·er v. Holmes, 
1 Met. 288. 

One of the special cases in which a review may he granted, 
named in the first clause of § 1 of R. S., c. 89, is as follows : 
11 "When a peti6on for a revie·w of an action defaulted without 
appearance is presented within three years after an officer hav
ing the execution issued on the judgment therein demands its 
payment of the defendant or his legal representative." 

The counsel for the respondent claims that the case is not 
within this provision of the statute, because there has been no 
demand upon the defendant by an officer having th! execution 
issued on the judgment; and that to hring the case within this 
provision of the statute the petitioner must wait until such 
demand is made upon him. 1Ve think this is not the fair con
struction of this statute. It is a remedial statute, designed to 
give the aggrieved party an opportunity to be heard after full 
knowledge has come to him of the rendition of the judgment. 
It should be liberally construed. He may delay his application 
for review until such knowledge is brought home to him by a 
demand hy an officer having the execution. Rut we think the 
fair construction of the statute is, that the defendant against · 
whom a judgment has been rendered in the manner named in 
the statute, may apply for a review any time --within three years 
after actual knowledge of the judgment against him. He may 
not wait until the knowledge is conunm~iated to him in the man
ner named in the statute. But, if he receives actual knowledge 
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from any other source, we think he may apply for review any 
time within three years. 

It is not for the respondent in this petition to say thn,t the 
petitioner presented his petition for review too early; that he 
must wait until he acquires the knowledge of the wrongful judg
ment against him in a manner named in the statute. This con
-,truction would authorize the plaintiff in such a judgment wrong
fully obtained without notice, to wait for years without making 
a demand on the execution until, perhaps, the defendant loses 
all the evidence which he might present showing the claim in 
suit to be unfounded; or perhaps, until he might die, leaving 
no means of defense to his legal representatives, and then. the 
plaintiff might enforce the judgment against his estate. 

Review granted, with cost8 for the petitionei·. 
PETERS, C. J., WALTON, VIRGIN, EMERY and FosTER, ,JJ., 

concurred. 

MARY JEWELL vs. GEORGE F. ,JKWELL. 

Somerset. Opinion February 11, 1892. 
Jury. Disz'.nterested. R. S., c. 1, § 6, rule 22; c. 82, § § 80, 88. 

A juror was ~lated to the plaintiff within the fourth degree and to the defend
ant within the fifth degree according to the rules of the civil law. But 
neither the plaintiff nor the defendant had knowledge of this fact, nor was 
thejuror made aware of it, until after the verdict. Held, that the juror was 
not "disinterested " and not a legal member of the panel ; and that under 
our statutes the plaintiff is entitled to a new trial as a matter of' law. 

ON MOTION. 

Real action in which a verdict was rendered for the defendant. 
The plaintiff seasonably filed a motion to have the verdict set 
aside because William Ballantine, one of the jurors, was related 
to her within the sixth degree, and the relationship was unknown 
to her until after verdict ; and that she never consented or 
waived her right to said juror sitting in the case. 

The testimony of the juror, taken in support of the motion, 
was reported to this court by the presiding justice. 

J. Wl'ight, for plaintiff. 
Walton and TV<iltun, for defendant. 
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WHITEHOUSE, ,T. In an action against her son for the alleged 
failure to perform his contract for her support, the plaintiff had 
a verdict against her, and moved to set it aside on the ground 
that one of the jurors, who rendered the verdict, was disqualified 
by his relationship to the parties. 

It appears that the juror's mother and the plaintiff's mother 
were sisters. The juror was, therefore, related to the plaintiff 
within the fourth degree, and to the defendant within the fifth 
degree according to the rules of the civil law. 

In his classification of challenges to the polls, Lord Coke says 
of the challenge pmpter ajfecturn that the right exists ; '' If the 
juror be of blood or kindred to either partie, consanguineus, 
which is compounded ex con and sanguine, quasi eodem sanguine 
natus, as it were issued from the same blood ; and this is a 
principal challenge; for that the law presumeth, that one kinsman 
doth favor another before a stranger, and how far remote soever 
he is of kindred, yet the challenge is good. And if the plaint
ife challenge a juror for kindred to the defendant, it is no coun
terplea to say that he is of kindred also to the plaintife, though 
he be in nearer degree ; for the words of the venire facias for
biddeth the juror to be of kindred to either partie." Co. 
Litt. 157, (a). 

But there are several provisions of our statute touching this 
subject. Rule XXII, § G, c. 1, R. S., provides that, ''When a 
person is required to be disintere8ted or indifferent in a matter 
in which others are interested, a relationship by consanguinity 
or affinity within the sixth degree according to the civil law, or 
within the degree of second cousin inclusive, except by written 
consent of the parties, will disqualify." 

Section 80, c. 82, R. S., declares that, "The court, on motion 
of either party in a suit, may examine, on oath, any person called 
as a juror therein, whether he is related to either party, has 
given or formed an opinion, or is sensible of any bias, prejudice, 
or particular interest in the cause ;" and if he does not stand 
indifferent he may be set aside. And section 88 of the same 
chapter provides that, ~, If any party knows any objection to a 

VOL, LXXXIV. 21 
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juror in season to propose it before ti·ial, and omits so to do, he 
shall not afterwards make it, unless by leave of court for special 
reasons." 

In the case at bar, the court informed the jury before the 
commencement of the trial who the parties to the suit ·were and 
explained that, if any member of the panel was related to the 
parties within the degree of second cousin, he would be disquuli
fied to sit and must step aside. But it appears from the admis
sions in the report that neither the plaintiff nor the defendant 
had any knowledge that this kinsman was a member of the panel 
until after the verdict; and the juror testified that he had not 
seen the fJewells since his childhood, and did not recognize the 
parties in the court room and hence was not made aware of his 
relationship until after the trial had concluded. 

In Woodward v. Dean, 113 Mass. 297, it appeared that 
Henry Macomber, one of the jur(Hs, was the husband of the 
plaintiff's niece, hut that the defendant was personally unacquaint
ed with .:Vlacomberand did not know that he was on the panel until 
after the trial. It further appeared that the defendant had not 
availed himself of the opportunity offered by the Massachusetts 
statute ( in substance the same as § 80, c. 82, R. S., supra) to 
have the members of the panel examined before the trial re
specting their relationship to the parties, and the court said: 
'' A party against whom a verdict has been rendered, who has 
not seasonably availed himself of the means of inquiry thus 
afforded him, may indeed, upon proof to the satisfaction of the 
court that the juror did not stand indifferent, by reason of facts 
unknown to the party until after the verdict, be granted a new 
trial or review at the discretion of the court ; but he is not 
entitled to it as a matter of law, and has no right of exception if 
it is refused." But there appears to he no statute in Massachu
setts which like ours rigidly prescribes one of the limits of dis
qualification. In the absence of such a statute, the prevailing 
rule of the common law undoubtedly is that a new trial will be 
granted only when the court, in the exercise of a sound discre
tion, deems it reasonable and proper in the furtherance of justice. 

In such case, one of the principal inquiries would obviously 
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be whether the aggrieved party has exercised reasonable dili
gence to ascertain the qualifications of the jurors ; for the rule 
is definitely settled that a party, who is aware of any circum
stance affecting the competency of a juror, is bound to make his 
objection by way of challenge before that juror js sworn, other
wise he will be deemed to have waived it. Wassum v. Feeney,. 
121 Mass. 93; Jefferies v. Randall, 14 Mass. 205; Thompson
and M. on Juries, § 302, and authority cited. 

A waiver involves the idea of assent; and assent is primarily 
an act of the understanding. We cannot nssent to a proposi
tion without some intelligent apprehension of it. It presupposes 
that the person to be affected has knmvledge of his rights but 
does not wish to enforce them. He cannot properly be said to., 
waive that of which he has no knowledge. 

In the case at bar, the juror in question was undoubtedly disquali-
fied and would have been excused if the relationship had been .. 
disclosed at the trial and the objection been seasonably made. 
But the plaintiff was not apprised of the relationship until after· 
the verdict; she could not make the objection until she had. 
knowledge of the fact. - The statute explicitly and absolutely 
declares that relationship within the sixth degree '' will dis-• 
qualify." Under that statute William Ballentine was not "dis
interested," and was not a legal juror. The plaintiff had a con
stitutional right to a trial by a legal jury. She has not will
ingly submitted to a trial by any other than legal jurors and she· 
is now entitled to a new trial as a matter of law. Hardy v. 
Sprowle, 32 Maine, 311; Quinn v. Halbert, ,52 Vt. 353. 

If the institution of trial by jury is to retain the confidence 
of the court and respect of the people as a reliable and efficient 
agency for the investigation of facts and discovery of truth, not 
only must the municipal authorities charged wjth the duty of 
revising the list of jurors carefully heed the requirement of the 
statute to "take the names of such persons only as are of good 
moral character, of approved integrity, of sound judgment, and 
well informed," and otherwise qualified under the constitution 
and the laws, but the courts must continue to exercise no Jess 
care to preserve all the safeguards which the law has placed 
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around it. "All questions touching the formation of juries," said 
Coleridge, J., in O'Connell v. Reg. 11 Cl. & Fin. 353, "must 
be examined by the judges with very critical eyes." 

Verdict set aside. New trial granted. 
PETERS, C. J., WALTON, LIBBEY, EMERY and HASKELL, JJ., 

.concurred. 

ELIZABETH J. STEW ARD, Administratrix. in equity, 
vs. 

,v1LL1Al\'I H. WELCH. 

Somerset. Opinion February 13, 1892. 
Mortgage. Surety. Subrogation. R. S., c. 90, § § 2, 12. 

If a mortgage is given to secure negotiable promissory notes, and the notes 
are transferred, the mortgagee and all claiming under him will hold the mort
gaged property in trust for the holders of the notes. 

In 1871, A bought land of B for fourteen hundred dollars and gave him a mort
gage to secure the purchase money. As a part of the same transaction, C, 
plaintiff's intestate, advanced one half of the purchase money, taking therefor 
two notes signed by A, as principal, and B, as surety. The mortgage was 
conditioned to pay B seven hundred dollars and the two notes held by C. 
A occupied the premises for several years, and prior to 1882, paid the interest 
and part of the principal of the note held by B, and part of the interest on 
the two notes held by C. March 23, 1882, B foreclosed his mortgage by 
taking possession, the foreclosure being perfected March 23, 1885. March 
1, 1883, Bin consideration of six hundred dollars, assigned to the defendant, 
who had notice of the equities of C, his mortgage and note of seven hundred 
dollars, but did not assume in this assignment to transfer to the defendant 
any rights secured to C by the mortgage; and the two notes held by C still 
remained unpaid. In 1887, C sued B on these two notes and obtained judgment 
by compromise for three hundred dollars, which B paid and was received 
by C upon the mortgage debt with an agreement that C's right to enforce 
the balance (then outlawed against B) upon the property should not be 
impaired. 

Held, that the equities between the plaintiff and defendant are the same as 
they were between B and C. To uphold the equities, the defendant must be 
regarded as holding the property in trust for the plaintiff in the proportion 
which the amount due C's estate sustains to the whole amount due on the 
mortgage; and the plaintiff is entitled to that part of the property which is 
in proportion to her debt, and also of the rents and profits received by the 
defendant in excess of disbursements, in the same proportion. 

ON REPORT. 
Bill in equity to enforce a trust under a mortgage, heard on 

bill and answer. 
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Besides the general prayer, the bill prayed that '' a master 
may be appointed by said court, and an account taken of the 
profits and income received by said Welch from said mortgaged 
property since he took possesssion thereof; that said '\V elch 
may be required by the judgment and decree of said court to 
pay to your oratrix the amount due upon the note aforesaid, or 
such part of said amount as said court shal] declare to be justly 
due her out of said rents and income ; and that said Welch 
may be required to assign and deliver to her the mortgage 
aforesaid, or one half thereof, or such other fractional part 
thereof, as the court shall adjudge and order; or that said 
mortgaged property ~1ay be decreed by this court to he sold, 
and the proceeds applied to the payment of her said notes." 

D. D. Stewart, for plaintiff. 

D. F. Davis and V. A. Sprague, for defendant. 
If by any possibility the plaintiff has any rights whatever 

after this lapse of time, they should be reached not hy a sale of 
the property, but by some method, by which the defendant can 
be protected in all his rights as well as the plaintiff. But the 
plaintiff's claim has slept too long. 

The principal creditor is not entitled to the benefit of a 
mortgage given to a surety until the liability of the latter is 
fixed. If the indorser is discharged by the laches of the cred
itor he cannot claim the benefit of the mortgage. A mortgage 
given to indemnify a surety or indorser does not in the first 
instance attach to the debt; and whatever equity may arise in 
favor of the creditor with regard to the security arises afterwards, 
and in, consequence of the insolvency of the parties primarily 
holden for the debt. Until this equity arises the surety has a 
right, in equity as well as at law, to release the security. Even 
after such insolven~y, the mortgagee may surrender the security 
if he does it in good faith and before any claim is made upon 

· him for it. Jones Mort. § § 385, 387 and cases cited. 
Though Knowles became insolvent, Sprague has not, and pay

ment could have been enforced against him by Steward at any. 
time until the statute of limitations intervened. 
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vYHITEHOUSE, l. This case was heard on bill and answer. 
In 1871, B. F. Knowles purchased of V. A. Sprague the mill 
property at Southard's Mills in Corinna, for fourteen hundred 
dollars, and gave him a mortgage to secure the purchase money. 
As a part of the transaction, however, Stephen Steward, the 
plaintiff's intestate, advanced one half of the purchase money 
and received therefor two notes for three hundred and fifty 
dollar:rnach, payable in one and two years respectively, signed 
by Knowles, as principal, and Sprague, as surety. The condition 
of the mortgage "vas, therefore, to pay a note of seven hundred 
dollars. payable directly to Sprague in three years from its date, 
and also to pay the two notes above named held by Steward for 
three hundred and fifty dollars each, signed by Knowles, as 
principal, and Sprague, as surety. Knowles occupied the prem
ises for several years after his purchase; and prior to 1882 he 
paid the interest on the Sprague note and a portion of the 
principal, and also a part of the interest on the Steward notes. 
But, March 23, 1882, Sprague took possession of the property 
in order to foreclose the mortgage for condition broken, and a 
foreclosure was perfected March 23, 188,5. In the meantime, 
March 1, 188:1, in consideration of six hundred dollars Sprague 
assigned and transferred to the defendant ",,. elch, the mortgage 
in question and the note for seven hundred dollars held by him 
and secured by the mortgage. The two notes for three hun
dred and fifty dollars each, signed by Sprague as surety, still 
remained unpaid and outstanding in the hands of Steward, and 
Sprague did not assume to transfer to the defendant any rights 
secured to Steward by the mortgage. On the contrary, he 
informed the defendant of the relations sustained by Steward to 
the mortgage and the property described ; and although in 
:addition to the assignment of the mortgage and his own note 
·he gave the defendant a deed of warranty of the same premises, 
the mortgage in question was expres~ly excepted from the. 
,operation of the covenants. In 1887, Stephen Steward brought 
suit against Sprague as surety on one of the notes for three 
bundred and fifty dollars. The statute of limitations was invoked 
in defense, but, by way of compromise,. Steward was allowed to 
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take judgment against the surety for the sum of three hundred 
dollars. This was paid by Sprague and received by Steward in 
reduction of the mortgage debt, with a written agreement that 
Steward's right to enforce the balance against the property 
should not be impaired. The second note for three hundred 
and fifty dollars was admitted to he outlawed as to Sprague, 
the surety. 

The defendant, Welch, claims in answer that the premises are 
now held by him in fee simple, free from all claims under the 
mortgage, and no longer charged with a trust in favor of any 
person. But this result would he manifestly inequitable and 
the position is, therefore, untenable. 

On the other hand, the plaintiff contends .thnt the mortgage 
was given to Sprague primarily as one of indemnity, and 
although it included a debt due and payable to the surety him
self, the mortgagee must he regarded in the light of a trustee 
for the principal creditor with respect to an indemnity, and as 
between himself and a principal creditor, the latter is entitled 
to be first paid out of the proceeds of the mortgage. But due 
regard to the elementary principle, that equality is equity, will 
require a material modification of the plaintiff's contention. 

It is familiar law that, as between mortgagor and mortgagee, 
the title is vested in the mortgagee immediately upon the deliv-

. ery of the mortgage, and the mortgagee is regarded as having 
all the right of a grantee in fee subject to the defeasance. 
Gilman v. Wills, 6G Maine, 275; R. S., ch. 90, § 2. But the 
equitable theory of mortgages so far prevails in this State, that 
the mortgage is regarded primarily as a security; the debt is the 
principal fact and the mortgage is collateral thereto ; and the 
beneficial interest which it confers on the mortgagee may, there
fore, be equitably transferred hy an assignment of the debt 
without a conveyance of the land itself. 3 Pom. Eq. § § 1181, 
1182. By sec. 12, chap. 90, R. S., ''land mortgaged to secure 
payment of debts, and the debts so secured are on 
the death of the mortgagee, or person claiming under him, assets 
in the hands of his executors or administrators." In Jordan v. 
Cheney, 74 Maine, 361, ft is declared to he the settled law of 
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this State that~~ one who takes a mortgagee's title holds it in trust 
for the owner of the debt, to secure which the mortgage was 
given. If a mortgage is given to secure negotiable promissory 
notes, and the notes are transferred, the mortgagee and all claim
ing under him will hold the mortgaged property in trust for the 
holder of the notes. . . . If the mortgage is duly recorded, the 
record is notice to all the world of the character of the mortgagee's 
title, and one taking title from or through him will obtain only a 
mortgagee's title and be chargeable with notice that the notes 
are liable to be tran:5ferred, if they are not already transferred, 
and that he must hold the estate in trust for the holder of the 
notes to secure which the mortgage was given, whoever that 
holder may be." See also 1Wo01·e v. Ware, 38 Maine, 496; 
Buck v. Swazey, 35 Maine, 41; Johnson v. Canda,qe, 31 
Maine, 28. In the last named case a mortgage of real estate 
was given to secure payment of five notes, one of which wns 
indorsed and transferred to the plaintiff. The mortgage, with 
three other notes which remained unpaid, was assigned to the 
defendant, and during his ownership the proceedings for fore
closure, commenced by his predecessor in title, were perfected. 
The court said : ~~ Mortgagees or assignees must hold the prem
ises mortgaged for the benefit of the owners of the debts; for 
if it were otherwise their debts would he discharged upon a 
foreclo~ure so far as the value of the land might extend, while . 
nothing would he paid to them, and the mortgagee or assignee 
would obtain a title to the premises without having paid a con
sideration for them. It results that the defendant, Candage, 
must he considered as holding the premises assigned to him in 
trust for the plaintiff in the proportion which the amount due 
on his nutes bears to the whole sum due on the mortgage. 
Ther~ does not appear to he any just grounds for requiring 
the defendants, or either of them, to pay the plaintiff's note; 
for the entry to foreclose and the consummation of the fore
closure was beneficial to the plaintiff. The holders of the re
spective notes have an equitable interest in the land in propor
tion to the amount due upon them. The plaintiff can equitably 
claim that part of the land which is in proportion to his debt, 
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and he is entitled to the rents and profits, exceeding the dis
bursements which the defendants have obtained from the mort
gaged premises, in the same proportion.'~ 

In Eo..,trnan v. Foster, 8 Met. 19, it ·was held that a mort
gage given by the principal maker of a promissory note to his 
surety, conditioned that the principai will pay the note and 
save the surety harmless, creates a trust and an equitable lien 
for the holder of the note ; and even after the sureties' liability 
to the holder of the note is barred by the statute of limitations, 
he holds the property subject to such trust arid lien ; and after 
he has obtained an absolute title to the property by foreclosure, 
the same trust still attaches to it. See also 1 ,Tones on Mort
gages, § 38 7, and authorities cited. 

The principles involved in these cases must be held decisive 
of the case at bar. The equituble interest of Stephen Steward 
was essentially the same as it would have been if the two notes 
of three hundred and fifty dollars each payable to him had 
originally heen made payable to the order of Sprague, had been 
thus described in the mortgage, and for a valuable consideration 
had been indorsed by him to Steward before maturity. The 
equitable lien binds the property after an assignment of it to 
one who has notice of the trust. Rice v. Dewey, 13 Gray, 47. 
The defendant was not only chargeable with the notice afforded 
by the plain terms of the mortgage, but he wa~ further explicitly 
informed hy Sprague of the relations sustained by Steward to 
the mortgage; and the debt given to him by Sprague was 
expressly made subject to the rights of Steward. It is, there
fore, obvious that the defendant is in no better condition in · 
equity than the assignor or grantor under whom he claims ; and 
the equities now subsisting between the plaintiff and the defend
-ant are preeisely the same as were those between Steward and 
Sprague. To sustain and enforce these equities, the defendant 
must he regarded as holding the property described in the mort
gage in trust for the plaintiff in the proportion which the amount 
due on the notes payable to Stephen Steward sustains to the 
whole amount due on the mortgage, and the plaintiff is equit
ably entitled to that part of the property which is in proportion 
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to her debt, and also to the rents and profits which have been 
received by the defendant in exces8 of the disbursements in the 
8ame proportion. 

The case must be submitted to a master with instructions to 
ascertain and report the sums due upon the several notes 
secured by the mortgage and the amount of the rents and profits, 
and also the disbursements. Upon the acceptance of his report 
a decree is to be rendered in accordance with this opinion. 

Deaee accordingly. 
PETERS, C. J., LIBBEY, El\'IERY, FOSTER and HASKELL, JJ., 

concurred. 

MARK vV. HODGDON AND EDWARD A. HonGDON, in equity,• 
V8. 

DEBORAH A. CLARK, and another. 

Hancock. Opinion February 1.5, 18H2. 
Equity. Deed. Cloud on title. Restraint on alienation. Life Estate. 

Upon a bill in equity to remove a cloud from title to real e:state, it appeared 
that the plaintiff, Mark Hodgdon, conveyed his farm to his brother in fraud 
of creditors, and by a subsequent arrangement it wa:s conveyed to the 
defendant with an oral agreement that it shonld he held for said plaintiff's 
support during his lifetime, and at his decease it should go to the children 
of his first wife. Afterwards the defendant conveyed the property to said 
plaintiff, and as a part of' the same transaction received a mortgage back 
conditioned that he would not convey the premises for any other considera
tion than to secure his support, and in the event of' such conveyance the 
difference between a reasonable compensation for such support and a just 
valuation of' the property should be paid over to the children of the first 
wife. Still later said plaintiff conveyed the property to his co-plaintiff and 
took a mortgage back to secure the support of himself and wife during their 
natural lives. 

Held, that the mortgage to the defendant is not voill as being a restraint upon 
the alienation of property, and is not a cloud upon the title. 

ON REPORT. ' 

Bill in equity heard on bill, answers and testimony. 
The case is stated in the opinion. 

Deasy and Higgins, for plaintiffs. 
Counsel argued that the conditions of the bond given by Mark 

W. Hodgdon to Deborah, are conditions in restraint of aliena-

• 
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tion and absolutely void; that if the hond was not absolutely 
void for the above reason, at most, it simply defines Mark's 
power of disposal of the property and that he had conveyed the 
same, acting within the power given him by the bond, in good 
faith, for the consideration of a life support for himself and wife, 
nnd that in either event Edward was entitled to have the bond, 
given as aforesaid, cancelled and annulled. 

Restraint of alienation : The pmver of alienation is an 
inseparable incident of an estate in fee. Blackstone Bank v. 
Davi".r.; 21 Pick. 42. 

Conditions in restraint of alienation, in a grant of a fee, are 
void as repugnant to a grant. Hall v. Tufts, 18 Pick. 455; 
Jackson v. Schutz, 9 Am. Dec. 195; Devlin on Deeds, § 965; 
McCollough v. Gilmore, 11 Pa. St. 370. 

Counsel also cited: Ri"chm·dson v. Richardson, 80 Maine, 
pp. 585, 594; Hall v. Preble, 68 Maine, 100; Stewart v. 
Walker, 72 Id. 14,5; Shaw v. Hussey, 41 Id. 495; Starr v . 

.... WcEwan, 69 Irl. 334; Nash v. Sirnpson, 78 Id. 149, and the 
cases there cited. 

Bake,·, Baker and Condslz, for defendant. 

"'~HITEHOUSE, J. Bill in equity, brought by Edward A. 
Hodgdon and his father, Mark W., asking for the removal of a 
cloud alleged to he resting on the title to the homestead of 
Mark, situated on the island of Mount Desert. 

It appears that the legal title to this property had not been in 
Mark for more than forty years prior to 1877, but for many 
years had been vested in his brother, Wm ... Wallace Hodgdon. 
The purpose for which Mark thus kept his farm in the name of 
his brother is not left in doubt by the evidence. vVhen the 
testimony is examined in the light of the history of the several 
conveyances to Wallace, of the situation of the parties at the 
time, espeeially the financial condition of Mark, and their sub
sequent conduct, the fact seems to be established beyond ques
tion that it was done as stated by vVallace, ''to keep the property 
away from Mark's creditors." Certain it is that the arrange
ment had that effect; for while the property was thus situated, 
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Mark took advantage of the bankrupt law, and this property 
was not surrendered to the ·creditors hut remained undisturbed 
in the hands ofvVallace until April 8, 1877. In the meantime, 
trouble had arisen between the families, especially between 
vVallace and Mark's second wife, and having now been dis
charged from all his indebtedness by proceedings in bankruptcy, 
Mark made repeated requests for the restoration of his property; 
but Wallace was unwilling to reconvey to Mark or his \Vife and 
at Mark's suggestion, a conveyance was made to the defendant, 
Deborah Clark, his oldest daughter by his first wife, for the 
'' safe keeping" of the property, with an oral agreement that it 
should be held for her father's support during his life, and at 
his decease should go to the children of his first wife, Huldah 
B. Hodgdon. This appears to have been satisfactory to all 
parties, and the deed was delivered nearly a year afterwards to 
Mrs. Clark, charged in the minds of the parties with this trust 
in favor of her father. But, after the lapse of a year or more, 
Mark again became dissatisfied and renewed his importunities 
for a conveyance of the property or for Rome writing specifying 
the terms of the trust. As a result, Mrs. Clark, September 
29, 1880, gave her father a q nit-claim deed of the property and 
at the same time and as a part of the same transaction received 
from him a bond secured by a mortgage, containing the follow
ing condition, namely : "vVhereas, I have this day taken a 
deed of the lot on which I now live together with another lot 
from the said Deborah A. Clark, I pi·omise that I will not con
vey or assign said premises described in said Clark's deed, in 
no other way nor for any other consideration than to secure 
my support and maintenance during my natural life ; and 
further, if the said premises are assigned for the purpose afore
said, after deducting reasonable expenses for such support from 
a just valuation of said premises, the balance between the said 
compensation for said support and the just valuation of said 
premises shall be paid over to the children of the late Huldah 
B. Hodgdon, or their legal representative, in equal shares, in 
one year after demand is made for the same, then tha above 
obligation to be of no effect, otherwise to be in full force and 
value." 
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March 31, 1886, :Mark, whose possession of the place had 
never been interrupted and who was now living on it with his 
second wife and children, gave a deed of warranty of the place 
to the plaintiff, Edward A., who executed in return a bond for 
the support of his father and mother, secured by a mortgage of 
the same property, running to Mark W. and Mary J. Hodgdon. 
The following year a portion of the pasture lot was sold off for 
seven hundred dollars, Mrs. Clark releasing her interet:it with
out objection, and her father receiving all of the proceeds 
for the benefit of himself and family. Thus, what Wallace 
and Mrs. Clark had apparently sought to prevent now seemed 
to be substantially accomplished; the property bad practically 
passed under the control of the second family. But the mort
gage to Mrs. Clark might be a source of inconvenience and the 
plaintiff commenced these proceedings to have it cancelled and 
this" cloud" upon Edward's title removed. 

In the bill as originally drawn, the plaintiffs ask that this be 
done on the ground that the bond and mortgage were executed 
under the influence of fraudulent representation on the part of 
Mrs. Clark, and of misapprehension and mistake on the part of 
her father. But the testimony fails to raise even a suspicion of 
fraudulent procurement or undue influence, and clearly shows 
that the property was originally conveyed to Mrs. Clark with
out her knowledge, at the request of her father, and on terms 
entirely satisfactory to him; and that the subsequent transaction 
at the time the mortgage in question was given to Mrs. Clark, 
was clearly understood and the result freely accepted by her 
father. The plaintiffs, therefore, abandoned the charge of fraud 
and now claim, as a matter of law that the mortgage is void, as 
being a restraint upon the alienation of property and repugnant 
to an estate in fee. 

It has been seen that the conveyances made and caused to be 
made by Mark, which resulted in keeping the title to this prop
erty in his brother Wallace for so many years, was manifestly 
designed to place the property beyond the reach of creditors. 
''When a debtor has conveyed, assigned or in any manner trans
ferred his property for the purpose of defrauding his creditors 
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and then seeks to recover from the grantee, the door is shut 
against him." 1 Porn. Eq. § 401, note 3 and cases cited. The 
fraudulent grantor parts with all his interest in the property 
conveyed to his grantee and the law ·will afford him no aid ancl" 
equity, no relief in reclaiming it. Anclrew8 v. 11far~lwll, 43 
Maine, 272. vVhen the title to this property was vested in 
Wallace there was no resulting trust, or trust ttrising by implica
tion of law, which could be made available to Mark in a court of 
law or equity. vVallace had tho power to hold the property or 
dispose of it in any manner he deemed best. If he consented 
to reconvey it, or to transfer it to another for the benefit of 
Mark, he had a right to impose any conditions or restrictions 
not repugnant to established rules of law. True, deeds of real 
estate which are to endure as muniments of title, must have the 
quality of precision and permanency, and certain positive and 
stringent rules of law are found indispensable to secure that end. 
It is the rule, for instance, that a gmntor cannot destroy his 
o\vn grant. Hmvever much he may modify it with conditions, 
having once granted an estate in his deed, he cannot be allowed 
by a subsequent clause even in the same deed to nullify it. 
1lfake1' v. Lazell, 8:-3 Maine, 5(i2. 

It is also familiar lrtw that alienation is incident to the enjoy
ment of property whether held in fee or for life. Turner v. 
Hall. Sav. Ins. 7H Maine, 530. But in the growth and progress 
of the law one rule has come to be regarded as paramount in 
importance to all others and is perhaps the only one that 
has no exception, and that is that the intention of the parties 
gathered from the whole instrument, or it may be from several 
instruments. relating to the same subject matter and being part 
of the same transaction, construed together, should always pre
vail and not be defeated when no positive rule of law or prin
ciple of sound policy is thereby violated. Braclfm·cl v. Cressey, 
45 Maine, 9; Ide v. Pem·ce, 9 Gray, 350; Haight v. Ham.or, 
83 Maine, 453. The intent when apparent and not repugnant 
to any rule of law will ordinarily control technical terms; for the 
intent and not the words, is the e~sence of every agreement. 

The manifest intention of the parties disclosed by the deed, 
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bond and mortgage in question, was to give Mark Hodgdon his 
life support from the property and the remainder if any existed 
to the children of his first wife. And if the scrivener had been 
familiar with Stuart v. Walker, 72 Maine, 145 where the 
different modes of creating life estates, express and implied, 
with qualified and unqualified power of disposal, and remainde1· 
over, are critically distinguished and aptly illustrated, he would 
probably have sought to effectuate this intention by a single 
conveyance from Mrs. Clark, giving her father a life estate in 
certain and express terms, with the right, however, to dispose 
of it in his lifetime if needed for his support, and if anything 
should remain unexpended at his death the halance should go to 
the children of his first wife. But the uncertain and precarious 
nature of the remainder-man's rights in such a case was pointed 
out in Riclzanlson v. Richardson, 80 Maine, p. 591; for with 
such a power of disposal, the life tenant may sell the property 
as a whole in c:onsidf\ration of his support and in the absence of 
fraud his judgment will control and the reversion he extinguished. 
It is, therefore, questionable if the untaught scrivener by the 
deed to Mark Hodgdon, and bond and mortgage back to :Mrs. 
Clark as above dcsuribed, has not'' huilded better than he knew'' 
and accomplished the purpose more exactly than would have 
been done hy the ordinary method. The deed from Mrs. Clark 
to her father was de:-;igned as the means of accomplishing an 
ulterior purpose, and gave him hut an instantaneous seizin; 
the legal title immediately passed baok hy virtue of the mort
gage given to secure the bond. But the practical effect of the 
three papers was to give Mark a life estate by necessary impli
cation with the qualified power to dispose of so much of the 
property as might be necessary for his support in the manner 
specified, and the balance if a!1Y existed, to the children of the 
first wife. The rule respecting the restraint of alienation is not 
more applicable here than in the case of the single instrument 
giving an express life estate with power of sale and remainder 
over. The property in whole or in part was to be devoted to 
the sole support of Mark. Two methods of accomplishing this 
appear to have been in contemplation. He could hold the 
equitable title. in himself and sell off a piece of land occasionally 
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when necessary for his support, obtaining the consent and 
release of Mrs. Clark as was done in 1887. In that case there 
would be no breach of the mortgage ; at his death it would be 
discharged; and as Mrs. Clark must be consulted with respect 
to the sale of each parcel she was content to have the portion 
remaining descend to all the heirs alike. But by the second 
method he could make a conveyance of the whole property to 
secure his support during his natural life without the consent of 
Mrs. Clark, subject, however, to the conditions of the mortgage 
which required the grantee to account to the children of the 
first wife for the balance between a reasonable compensation 
for the support and the just valuation of the property. Any 
other conveyance would violate the conditions of the mortgage 
and afford grounds for a foreclosure. Mark finally sought to 
avail himself of the benefits of the transaction by the second 
method. He gave his son Edward a warranty deed of the place 
and received a bond and mortgage for the support of himself 
and wife. This deed, however, conveyed only such interest as 
he had, and Edward took it subject to the terms of the prior 
mortgage to Mrs. Clark. It was not in the power of Mark and 
Edward at that time to make a final and conclusive agreement 
that the support to be furnished should be a full consideration 
for the conveyance. Their judgment would not control the 
rights of the reversioners under the Clark mortgage. vVhether 
there will be a balance between a reasonable compensation for 
his support and the just valuation of the property, and if so how 
much, cannot he determined until the '' support for his natural 
life" has been furnished. The fact that Edward consented to 
have the benefit of the arrangement extended to include the 
support of his mother is immaterial. The final adjustment must 
Q_e made in conformity with the terms of the mortgage, and 
those terms do not appear to he repugnant to any established 
rules of law. 

It is not apparent, therefore, that there is any present 
occasion for the interposition of the equity power of the court. 

Bill dismissed without cost. 
PETERS, C. J., EMERY, FosTER and HASKELL, J J., concurred. 

LIBBEY, J., concurred in the result. 
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GEORGE A. HOPKINS vs. GEORGE A. SAWYER, and others. 

Washington. Opinion March 2, 1892. 
,Tury. Verdict. Practice. 

It is not an objection to the validity of a verdict that it was :tgreed to an hour 
and more after the time designated by the judge to the officer in charge for 
the jury to separate if not then agreed, the jury desiring to prolong their 
consultation beyond the time assigned, and the officer acquiescing in their 
wishes. 

Afortiori is the verdict valid if the judge ratifies the authority of the officer by 
accepting the verdict. 

ON EXCEPTIONS. 

The case is stated in the opinion. 

H. M. Heath, Gray and McNiclwl, with him, for plaintiff. 
At the hour fixed by the court, the authority of the jury to 

consider the case had ceased. Richards v. Page, 81 Maine, 
563. If unlawfully held, it is not necessary for the plaintiff to 
show jnjury. Bntdbw·y v. Cony, 62 Maine, 223; State v. 
Fenlason, 78 Maine, p. 503. The order of the judge to the 
officer was, to keep the ju,ry out until one o'clock; then if they 
did not agree, to let them out. Such an order enforces itself, 
and when one o'clock arrived the jury were discharged from 
consideration of the case. A minority, at least, of the jury was 
illegally restrained from its liberty by an unauthorized act of the 
officer. This was not a legal trial by jury. 

Baker, Baker and Comish, for defendants. 

PETERS, C. J. The jury having been sent out in the evening, 
the judge, after waiting some time without their return, pro
claimed a recess of the court until the next morning, instructing 
the officer, in charge of the jurors, to allow them to separate at 
one o'clock at night if at that hour they had not agreed upon a 
verdict. The circumstance of the lights going out in the court 
house and jury room prevented the officer from executing the 
order of the judge until about half after one o'clock, when, on 
informing the jury that they could separate, the answer came 
that ''they wanted to agree," whereupon they remained in their 
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room with the acquiescence of the officer until between two and 
three o'clock when, having agreed upon and sealed up a verdict, 
they separated. 

At the opening of the court in the morning the verdict, in 
favor of the defendant, before it was read, was objected to by 
the plaintiff upon the ground that any verdict agreed upon after 
the hour appointed for the jury to separate would be without 
authority and void. The judge against such objection allowed 
the verdict to he read and affirmed. 

Upon two grounds we think the verdict should stand. In 
the first place, such an order as that given to the officer need 
not be so rigidly adhered to as to admit of no qualification 
whatever. The judge could not anticipate the circumstances 
that occurred. The very nature of the order implied that the 
jury were not to be discharged if they were likely to agree or 
desired to make further effort at agreement. It is the better 
practice to require an officer, before discharging a jury, to 
enquire of them whether there is a reasonable prospect of an 
agreement if kept longer together, and to heed their wishes in 
that respect. The judge can, however, make his order peremp
tory and unconditional if he chooses to do so. 

The other ground upon which the verdict should stand is that 
the act of the officer, in allowing the jury to remain out beyond 
the appointed hour, was accepted and approved by the judge 
upon full information of all the circumstances, thus establishing 
a ratification of the authority exercised by the officer. 

Exceptions overruled. 
VIRGIN, LIBBEY, EMEiff, FosTER and WHITEHOUSE, JJ., 

concurred. 

MARTIN B. SMILEY 

vs. 
INHABITANTS OF MERRILL PLANTATION. 

Aroostook. Opinion March 2, 1892. 
Pleading. Declaration. Time. Traversable facts. 

The rule, that every traversable fact in a d.eclaration must be averred as hap
pening on some particular day, does not apply to the statutory requirement 
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that notice of an injury caused by a defective highway shall be given to the 
municipal officers of the town where such way is situated within fourteen 
days after the injury; it is enough if the declaration avers that such notice 
was given within the time named. 

ON EXCEPTIONS. 

This was an action on the case, which came to this court on 
the plaintiff's exceptions to the sustaining a special demurrer· 
to the declaration by the presiding justice of the Superior Court 
for Aroostook County. The causes of demurrer assigned appear· 
in the opinion. 

Bert'l'am L. Smith, for plaintiff. 

Powers a.nd Wilson, for defendants. 
The giving written notice of the claim for damage is essentiat' 

to the maintenance of the action. R. S., c. 18, § 80. It must 
be alleged in the declaration and proved at the trial. Eaton v ... 
Buswell, 69 Maine, 552. It is, therefore, a traversable fact,. 
and as such must be alleged to have taken place upon a day 
certain. Sltorey v. Chandler, 80 Maine, 409. 

PETERS, C. J. In this action to recover damages for an, 
injury sustained by the plaintiff by reason of the alleged 
negligence of the defendants in not keeping in repair a highway 
within their limits, the declaration avers, among other things, 
'' that the highway surveyor of said plantation had at least 
twenty-four hours' actual notice of said defect before the time 
of the said accident, and that the plaintiff, within fourteen days. 
after said accident, notified the assessors of said Merrill Plan
tation in writing, setting forth his claim for damages and 
specifying the nature of his injuries and the nature and location 
of the defect which caused such injuries." 

The declaration, on demurrer thereto, is objected to by the 
defendants as insufficient upon two grounds; first, because no 
place is named where the written notice of the injury was 
delivered to the assessors of the plantation ; and, secondly, 
because no particular day is named on which it was so delivered. 

Inasmuch as such a notice may be properly delivered to an 
assessor wherever he may be found, it cannot be necessary to 
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aver any particular place of its delivery. Such necessity exists 
only where the action is local, or whenever place necessarily 
indicates whether an action is brought in a proper jurisdicti~n 
or not. Bear,, v. Ayers, 67 Maine, 482; Bank v. Lane, 80 
Maine, 165. 

In support of the other objection to the declaration, the 
defendants rely on the rule, adhered to in Shorey v. Chandler, 
80 Maine, 409, that all affirmative, traversable facts should be 
averred as occurring on some particular day. That rule applies 
where the contract declared upon or the tort alleged was con
summated on a particular day, and does not preclude a generality 
of averment in respect to matters which do not affect the 
substance of the contract or constitute the gist of the offense. 
Sometimes the fact of demand, or notice, or of payment or 
performance, and the like, may be averred in a general way. 
In mixed and real actions no particular day need be alleged in the 
declaration. Gould Pl. c. 3, § 99. The demandant may allege 
his own seizin and a disseizin hy the tenant as occuring within 
the last twenty years. R. S., ch. 104, § 2. So in complaints 
of forcible entry and detainer, notice to quit, and in actions on 
insurance policies, due notice and proof of loss, may be alleged 
in general terms. Conway Fire Ins. Go. v. Sewall, 54 
Maine, p. 356. 

We think, when a statute requires a thing to be done within 
a period of time, it is usually enough to allege performance 
within that period. A general fact may be alleged generally. 
In the present case a notice was to be given, not on any special 
occasion or day, but within fourteen days after a particular 
event and the required notice is so alleged. Another instance 
of alleging notice in general terms occurs in the further 
allegation in this same declaration, that the highway surveyor 
had twenty-four hours' notice of the defect, without averring on 
what day the notice was received. It seems to have been held 
in Dextm· Savings Bank v. Copeland, 72 Maine, 220, that an 
allegation that an executor had written notice of a creditor's 
claim more than thirty days before action brought against him 
would be sufficient to sustain the action. It would, no doubt, 
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have been more exact pleading had the present plaintiff 
alleged on what day his notice was communicated to the assessors, 
but we are of opinion that the declaration, as it is, is practi
cally sufficient. 

Excepti·ons sustained. 
VIRGIN, LIBBEY, EMERY, HASKELL and WHITEHOUSE, JJ., 

concurred. 

JACOB ROBERTS, JUNIOR, and another, in equity, 
V,'";. 

WILLIAM H. H. STEVENS, and another. 

Penobscot. Opinion March 10, 1892. 
Will. Creditor's Bill. Equitable Attachrnent. Spendthrift Trust. Alienation. 

R. S., c. 68, § 7; c. 77, § 6, cl. 10. 

A testator may so give to his son for life the annual income of a trust estate, 
that the life tenant cannot alienate or his creditors reach it. 

To be effective such must be the clear intention gathered from the whole will 
construed under the light of circumstances. 

ON REPORT. 

This was a creditor's bill to reach, and satisfy in payment of 
plaintiffs' judgment, the income of the defendant Stevens in the 
hands of his co-defendant, executor of Stevens' father's will ; 
also to enjoin payments from the estate to Stevens. 

The case is stated in the opinion. 

Laughton, Olergue and Ma8on, for plaintiffs. 
Jurisdiction: R. S., c. 77, § 6, cl. 8, 10; 1 Sto. Eq. 33. 
An absolute, vested, equitable estate is assignable and liable 

to claims of creditors of the cestui que trust; and a vested, equi
table estate can be rendered non-assignable and removed from 
the reach of creditors only by the expressed intention of the 
founder of the trust. Counsel cited and commented upon : 
Sparhawk v. Oloon, 125 Mass. 2G3; Lord v. Harte, 118 Mass. 
2 71; Perry on Trusts, § § 386, 38G a, 388; 2 Sto. Eq. § 974, 
974 a; Palnier v. Stevens, 15 Gray, 343; Ames v. Olm·k, 106 
Mass. 573; Nichols v. Levy, 5 Wall. 433; Nichols v. Eaton,, 
91 U. S. 716; Hyde v. Woods, 94 U. S. 523; Spindle v .. 
Shreve, 111 U. S. 546; Broadway Nat. Bank v. Adanis, 13& 
Mass. 170; Gray's Restraints, § § 134, 277, 279. 

I 84 325i 
98 58 
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Appleton and Olwplin, for defendant Stevens. 

VIRGIN, J. The complainants are judgment creditors of the 
defendant Stevens, and the executor of the will of Stevens' 
father is the other defendant. 

The remainder of the estate of the testator, after the payment 
of certain legacies, was given to his executor, to hold in trust 
during the lives of his three sons and of certain life annuitants. 

After the payment of the life nnnuities from the income of 
the trust estate, the testator directed the remainder of such 
income to be divided among his living sons, ( of whom the 
defendant. is one,) and the families of such of his sons as might 
have deceased and left one child or more, until the expiration 
of the trust. After the trust was terminated the remainder of 
his estate was to go to his grandchildren equally. 

The bill, founded upon R. S., c. 77, § 6, cl. 10, seeks to 
reach and apply, in payment of the complainants' judgment, 
Stevens' income of the trust estate, as the same is received by 
the trustee, until their debt with interest and the costs of this 
suit shall be satisfied; and in the meantime to enjoin the trustee 
from paying the life tenant. 

The decision of two questions is involved: (1,) Does a prop
er construction of the will disclose the testator's intention to 
secure to his son the life enjoyment of the income of a trust 
estate and its immunity from his son's creditors; and ( 2,) If it 
does, can that intention be made effectual. 

The clause in the will principally relied upon by the defend
ant is as follows : 

'' And I hereby enjoin it upon all legatees, annuitants and 
,other parties interested in the provisions of this will, not to 
make any arrangement or any agreement for a change in such 
provi:-:;ions of the trust under this will, or to assign, or in any 
way, directly or indirectly, to transfer or make over any claim 
-0r rights they may have by virtue of this will, or to pay to any 
,other person any legacy or annuit:Y or any part thereof, than to 
:such persons as are entitled to the same by virtue hereof, on the 
penalty of the forfeiture of the property or sum so assigned or 
·paid, to go to that part of my estate which is applied to the 
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benefit of those persons interested under the residuary clauses 
of this will, other than such as shall make said payment or 
assignment." 

The particular prevailing intention which permeates and per
vades these verbose provisions seems to be that the testator's 
property shall go not only in sums as he had thereinbefore 
directed, but to the identical persons named and to no others. 
To be sure, none of the provisions declares in totidem, t:erbi'.-; that 
his son's interest in the trust estate shall be without the reach 
of his creditors. Nor are such express words essential though 
many wills contain them. Generally, wills are to be construed 
in accordance with the intention of the testator gathered from 
the whole instrument construed in the light of circumstances. 
Fox v. Senter, 83 Maine, 295; Postlethwaite's App. 68 Pa. St. 4 77. 

In the analogous cases of vesting property in a married 
woman for her separate use and disposal, the whole current of 
authority holds that no particular form of words i::; necessary. 
The intention though not expressed in terms, may be inferred 
from the nature of the provisions annexed to the gift. '' The 
court will examine the whole instrument and look rather to the 
intent manifested than to the language employed." Lippincott 
v . .1lfitchell, 4 Otto, 770; Bland v. Davis, L. R. 17, Cb. D. 794, 
797; Porn. Eq. § 1102, and notes for variou::; expressions held 
sufficient in English and American . cases. IIulrne v. Tenant, 
and notes in 1 Lead. Cas. Eq. *394. 

The same rule applies to equitable life estates in this country. 
Thus in Baker v. Brown, 146 Mass. 369, the court say that 
the provision securing the income of a trust against alienation 
voluntary or involuntary is '' sufficient if the intention is clearly 
gathered from the instrument when construed in the light of cir
cumstances," which is repeated in Slatterly v. Wason, 151 
Mass. 266. See also Maynard v. Gleaves, 149 Mass. 307. 
"If it appear from the will," said Veazey, J., '' that it was the 
intent of the testator that the beneficiary should have nothing she 
could dispose of, it will be as effectual to protect the trust as if • 
there were an express claim against alienation." Barnes v. Dow, 
59 Vt. 530, 543. So where the trustee was to collect the rents and 
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profits and '' pay the same into the testator's son's own hands 
and not into another's whether claiming by his own authority or 
in any other capacity," the income was held to be free from the 
claims of alienees or creditors. Smith v. Towers, 69 Md. 77. 

In Grothe's App. 135 Pa. St. 586, 59H, decided in 1890, where 
the balance of a certain share of the testator's property, after 
deducting taxes, etc., was given to a trustee to pay the interest 
annually accruing thereon to one of his sons, named, and there 
was no clause protecting the income from attachment, the court, 
corn,truing the will in the light of all the circumstances surround
ing the testator, the son's insolvency, etc., held that the income 
was exempt from the son's creditors, '' though such intent was 
not clearly expressed by the scrivener." 

What did the testator intend by the verbose provisions before 
quoted? "'What did he intend to be subject to the penalty of 
forfeiture, and under what circumstances? 

The injunction is imposed upon '' all legatees and annuitants," 
( 1,) " not to make any arrangement or agreement for a change 
in the provisions of the trust," or (2,) "to assign, or in any way, 
directly or indirectly, transfer or make over any claim or rights 
they may have by virtue of this will." In other words, that no 
one entitled to a benefit under the trust or any other provision 
of the will, shall make any disposition of whatever he is thereby 
entitled to, otherwise than as the will directs. Or, as in Sm,ith v. 
Towers, supm, each benefit shall be received in the beneficiary's 
own hands and in no others. The evident design was that no 
beneficiary, upon whom the testator bestowed his bounty. should 
alienate it voluntarily or involuntarily; for involuntary aliena
tion 1s an indirect assignment, transfer or making over of prop
erty. A son who needs protection from his own improvidence, 
or incapacity for self protection, might very readily evade the 
restriction by creating a formal debt and allowing his quasi cred
itor to secure it by a bill of this character upon "any claim or 
right" which the willing or overreached debtor might have by 
virtue of the will of his father, and thus "indirectly assign" what 
waR intended for his sole personal benefit. 

Moreover, the injunction is not limited to "legatees and 
annuitants" but it includes "all other parties interested in the 
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provisions of this will.'' \'Vhom did the testator thereby mean? 
'' All legatees" might ·well he considered as including his sons 
among others; for the gift of the income of a particular fund 
for life is a legacy. vVms. Exr's, (Gth Am. ed.) 1192, 3 & 4 
and note n. If there were any doubt that he meant thereby to 
include them, they ·were evidently included in '' other parties 
interested," etc. 

Furthermore, the answer shows that the property given to the 
executor in trust was stores in Bangor. And since the trustee 
has the responsible duties of caring for, managing the property, 
collecting the rents and profits thereof and paying over the net 
proceeds to the respective beneficiaries, the trust is an active 
trust (Porn. Eq. § ~)92); the trustee holds the legal title of the 
corpus of the property by Yirtue of the devise to him (R. S., c. 
68, § 7) ; and he is entitled to reasonable commissions for the 
faithful discharge of such duties. vVhile, therefore, the trustee 
may not, in the technical sense, he'' interested" as a beneficiary
that term is not contained in the clalise - the testator evidently 
did include him among the "parties interested in the provisions 
of the will." 

The very next clause in the injunction would seem to make it 
reasonably certain that the testator had the trustee in his mind 
when he dictated it. For not only does he enjoin the" legatees, 
annuitants and other parties not to assign, transfer," etc., but he 
then goes further and enjoins somebody among those thus des
ignated, not to ''pay any part of the legacy or annuity" to any 
person other than such as are entitled under the will. That 
language was selected by the testator to carry out some purpose 
which he had in view, and it must be given some meaning. 
No one mentioned in the will other than the trustee could "pay" 
any part of a legacy or annuity to any person other than the 
rightful beneficiary. Payment of a legacy could only be made 
from the income of the trust property, and the trustee alone had 
the control of the funds. \'Vhen a legacy or annuity was once 
paid by him to the party entitled, the latter might then use the 
money as he saw fit. It ,vas then, and not before then, the 
beneficiary't, absolute property. Broadway .Ncit. Bank v. 
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Adams, 133 Mass. 170. It was no longer a legacy or an annu
ity or any part thereof. Its identity was gone. For whatever 
purpose, or to whomsoever the beneficiary might upon receiving 
it thereafter dispose of it, his act could in nowise he deemed 
in contravention or an evasion of the injunction. That was 
fully complied with when the beneficiary received what belonged 
to him, and it was no longer subject to any provision of the 
will. 

Again, the earlier provision in the will directing his executors 
to '' pay to'' certain persons named, " any amount that may be 
due them from" his two other sons, "said sums so paid to be 
deducted from their interest in his estate," affords additional 
evidence that the testator did not intend that the trustee should 
pay the defendant-son's debts. 

But it is said that this construction would empower the 
trustee suo m,otu to forfeit the intere:::;ts of all the particular ben
eficiaries to the residuary legatees. Not so. For such an act 
on the part of the trustee would be a gross violation of his 
trust and a fraud upon such beneficiaries. Draper v. Stone, 71 
Maine, 175, 178; Ash v. Hare, 7:3 Maine, 401, 403; Smith v. 
Bowen, 35 N. Y. 83. Any such attempt could he enjoined. 
Adams Eq. 207. No act of a trustee can operate to destroy the 
interest of the ce.,;;tui que t1'ust, without the latter's consent. 
Hatz's Appeal, 40 Pa. St. 209. If the trustee should, with the 
defendant's consent, pay, when due and payable, any part of the 
latter's interest, to another person, the sum so paid might pos
sibly become forfeited in accordance with the provision of the 
will. But if paid without such consent, such payment would be 
a violation of the trust on the part of the trustee and the sum so 
paid would not become forfeited, but the trustee would be 
obliged to make it good. Sto. Eq. § 1263. We are of opinion, 
therefore, that the testator did intend to restrain not only his 
defendant son from alienating his interest. under the will, but 
also the trustee from paying any part thereof to any other per
son. Such being the fair construction of the will, this court 
will not direct the trustee to act in contravention of such con
struction, and thereby substitute its own will for that of the 
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testator, unless these provisions of the will shall be found to be 
unwarranted by the law. 

Are they unlawful? There is neither any decision of this 
court nor statutory provision in this State pertaining to the 
subject. There is a confiiet among the authorities in this 
country, though in England they all seem to he opposed to any 
such restrictions as the testator made. The latter authorities 
hold in substance that the interest of a life tenant cannot continue 
to exist without its incidents among which is that of alienation ; and 
that a creditor of a cestui que trust can reach in equity what
ever the latter has the right to demand from his trustee. In 
Bmndon v. Robinson, 18 Yes. 429, money was invested in the 
names of trustees, the income to be paid into A's own hands to 
the intent that the same should tt not be grantable, transferable 
or otherwise assignable by way of anticipation," with a gift over 
on A's death. On A's becoming bankrupt, the assignees were 
held entitled to his interest. This decision was preceded and 
followed by numerous others to the same purport. 

But while the decisions in several of the state courts are in 
accord with the English rules, others together with two of the 
federal Supreme Court uphold such trusts. And the legisla
tures of four or five states sanction their validity by express 
statutes, though Kentucky by legislative enactment forbids 
them. Parson v. Spencer, 83 Ky. 386. But whatever may be 
the decisions in England and some of the state courts, the other 
view held by the United States Supreme Court and other state 
courts is more in accor<lance with our own which we think may be 
properly based upon either of two grounds. 

The general rule, that rights incidental to ownership of property 
attach alike to equitable and legal estates, has been materially 
modified by equity. In direct antagonism to, and for the 
avowed purpose of evading what were deemed certain, harsh and 
unjust dogmas of the law, equity called into existence an estate 
which enabled a married woman to hold equitable interests in 
property independently of her husband's control. But as this 
estate brought with it the enjoyment of all its incidents includ
ing the right of alienation, an unsatisfactory and imperfect pro-
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tection was thereby afforded her because of the influence and 
moral coercion of her husband. It was, therefore, deemed 
essential to go further and modify this estate by inserting in 
settlements and wills a clause restrainingthe wife from anticipat
ing or alienating her separate property. This was first done in 
a certain settlement by advice of Lord Thurlow, who was a 
trustee. Pybus v. Smith, 3 Bro. C. C. *340 (Perkins' ed.), 
and note. And the reason why she can thus be restrained, as 
stated by Cotton, L. ~T., is '' because equity can modify the inci
dents of a separate estate which is the creation of equity/' Pike 
v. Fitzgibbon, L. R. 17 Ch. D. 454. This doctrine has been 
repeatedly stated in numerous cases. In Tullett v. A1"1nstrong, 
4 Myl. and Cr. 377, Lord Cottenham, C., said: ''The power to 
prohibit anticipation could only have been founded upon the 
power of this court to model and qualify an interest in property 
which itself had created." . . . '' The separate property and the 
prohibition of anticipation are equally creatures of equity and 
equally inconsistent with the ordinary rules of property. The 
one is only a restriction and qualification of the other." .. "When 
this court first established the separate estate, it violated the 
laws of property as between husband and wife; but it was 
thought beneficial and it prevailed. It being once settled, that 
a wife might enjoy separate estate as a feme sole, the laws of 
property attached to the new estate; and it was found, as part 
of such law, that the power of alienation belonged to the wife 
and was destructive of the security intended for it. Equity 
again interfered, and by. another violation of the laws of prop
erty, supported the validity of the prohibition against aliena
tion." Thus the doctrine was placed upon the long, and well 
recognized, broad ground that a court of chancery had the 
inherent power to modify estates of its own creation. 

In the absence of any statute or decision in this State to the 
contrary, we have no hesitation in extending the principle to 
cases like the present. This view is sustained by a very able 
opinion of the Supreme Court in Missouri; and in closing this 
branch of the case we can do no better than adopt the language 
of Sherwood, J., in that case : "If a court of equity, in order 
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to protect one class of trusts, creatures of its own creation, and 
by so doing to effectuate the intention of the author of the gift, 
exercises its own inherent power to model and qualify an inter
est in equitable property without regard to the rules which 
the law has established for regulating the enjoyment of property 
in other cases, it is difficult to see why, with a like object in 
view, 1'.. e., the effectuation of the gift just as its author intended 
it to be effectuated, such court may not lay down and declare a 
rule, in such a case as this, which shall he equally effectual in 
preventing the intention of the donor from being thwarted-a 
rule which injure::, or defrauds no one, which violates no rule of 
public policy, and which gives stability and protection to a pro
vision which, originating in the warmest ties of affection, seeks 
to afford to the beneficiary a sure and unfailing refuge against 
the vicissitudes of fortune. If a court of equity, as already 
seen, will guard such a trust in one case with jealous solicitude, 
why should it fail to do so in another, in circumstances equally 
meritorious?" Lampe1·t v. Haydel, 9G Mo. 439. 

Another view, arriving at the same result, is taken by the 
highest court in the country as well as by the Supreme Courts of 
several of the states in the Union. Thus Miller, J., snid: "We 
see no reason, in the recognized nature and tenure of property 
and its transfer by will, why a testator who gives without any 
pecuniary return, who gets nothing of property value from the 
donee, may not attuch to that gift the incident of continued use, 
of uninterrupted benefit of the gift during the life of the donee. 
"\Vhy a parent, or one who loves another, and wishes to use his 
own property in securing the object of his affection, ns far as 
property can do it, from the ills of life and the vicissitudes of 
fortune, and even his own improvidence or incapacity for self
protection, should not be permitted to do so." Nichols v. 
Eaton, 91 U. S. 71G, 727. See also Hyde v. Woods, 94 
u. s. 523. 

"Spendthrift trusts" were created in Pennsylvania in Chief 
Justice Gibson's time and have been approved by numerous 
decisions in that state, among the latest of which is Grotlze's 
App. supra. 
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The court, in Massachusetts, has frequently held that the 
founder of a trust may give an equitable life tenant a qualified 
estate in income which he cannot alienate and his creditors can
not reach. In Broadway Nat. Bank v. Adam.s, 133 Mass. 
17 0, 173, the court said : ''By the creation of a trust like 
this, the property passes to the trustee with all its incidents 
and.attributes unimpaired. He takes the whole legal title to the 
property, with the power of alienation ; the cestui que tru.~t takes 
the whole legal title to the accrued income at the moment it is 
paid to him." . . . "We are not ahle to see that it would violate 
any principles of sound public policy to permit a testator to give 
to the object of his bounty such a qualified interest in the income 
of a trust fund, and thus provide against the improvidence or 
misfortune of the beneficiary." See also Balce1· v. Brown, 146 
Mass. 369; Sem·s v. Choate, 146 Mass. 395, 398; Maynard v. 
Cleaves, 149 Mass. 307, 308; Slatterly v. Wason, 151 Mass. 
266. To the same purport see also Smith v. Towers, 69 Md. 
77; Barne.,; v. Dow, 59 Vt. 530, 543. 

Our opinion, therefore, is that this bill must he dismissed. 
No costs for either party. 

Bill dismissed. 
PETERS' C. ,J.' w ALTON' LIBBEY' HASKELL and vV HITE

HOUSE, JJ., concurred. 

MARY A. MOSHER vs. INHABITANTS OF Sl\'IITHFIELD. 

Somerset. Opinion March 15, 1892. 
Town. Way. Negligence. Burden of proof. 

In an action against a town to recover for injuries received in consequence of 
a defect in the highway, it is incumbent on the plaintiff to prove that he 
was in the exercise of due care at the time the injury was received. 

It is an affirmative fact to be established, as an essential part the plaintiff's 
case, and before the defendants are required to set up a defense, that at the 
time of the accident the party himself, or, as in this case, the driver, was 
in the exercise of ordinary care; and if on the whole testimony on this point 
the weight of evidence is clearly against the plaintiff, a new trial will be 
granted. 

The fault of the town must be the sole cause of the injury. 
Where different inferences are deducible from the same facts, equally consist

ent with those facts; it cannot be said that a plaintiff has maintained the 
proposition upon which alone he would be entitled to recover. 
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In such case the inference of negligence is as consistent as the inference of 
due care. 

ON MOTION. 

Action on the case to recover damages alleged to have been 
been sustained by a defective highway in the town of Smithfield. 
The jury returned a verdict for th~ plaintiff of two thousand dollars. 

The case is stated in the opinion. 

Baker, Baker and Coniish, for plaintiff. 

Walton and Walton, for defendants. 

FosTER, ,J. This is an action to recover damages for personal 
injuries claimed to have been occasioned by a defective highway 
in the defendant town. A verdict was rendered for the full 
amount which the law allows, and the defendants ask to have 
the verdict set aside because them is no evidence of due care on 
the part of the plaintiff, or her father who was driving the team, 
at the time the injury was received. 

The alleged defect consisted of a hole in the plank on the 
Smithfield bridge across Great Meadow stream, which is the 
dividing line between the towns of Smithfield and Rome. The 
bridge is about thirteen feet in length. The hole was variously 
estimated by plaintiff's witnesses from one foot to two and a half 
feet in length, and from two to four inches in width in the 
widest part, and was situated on the northerly side of the 
horse-path,- some of the witnesses locating it even northerly 
of the north wheel track. The road at that point runs easterly and 
westerly and descends as the bridge is approached from the east or 
Smithfield side. 

The plaintiff was riding in a single wagon with her father 
who was driving, and the horse was trotting as they descended 
the hill from the east in approaching the bridge. 

The only direct evidence as to the occurrence appears in the 
plaintiff's deposition. Her own account of what happened up 
to the time she was thrown out and injured is this : ~1 We were 
coming to the Smithfield bridge,-there is a descending,
coming down the hill. The horse was trotting down the hill,
the horse, she touched on the bridge,- she was on the bridge 
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somewhere, either the sixth or seventh plank, I can't exactly tell 
which. I saw the.horse when she pitched forward and I didn't 
see anything more at all." She then goes on to relate what 
occurred after the accident. She says, the horse fell down 
upon the bridge, and in answer to a question by her counsel, 
whether she saw what it was that caused the horse to go down,. 
she replies that she did not. She states that as the horse stepped 
on to the bridge, that is the last she knew about it. 

The plaintiff founds her right of recovery upon allegations 
which it is essential for her to muintain hy evidence having 
legal weight. Among other allegations which she must sup
port by proof, in order to entitle her to recover, is that of 
ordinary care. It is an affirmative fact to he established by her 
as an essential part of her case, and before the defendants are 
required to set up a defense, that at the time of the accident 
the party herself, or, as in this case, the driver, was in the 
exercise of ordinary care; and if on the whole testimony on 
this point, the weight of evidence is clearly against the plaintiff, 
a new trial will be granted. This principle is supported by 
numerous decisions, a few only of which need be cited. Mer
rill v. Hampden, 2H Maine, 234; Gleason v. Inlwb. of B1'emen, 
50 Maine, 222 ; Dickey v. Maine Tel. Co. 43 Maine, 492, 
496; Benson v. Titcmnb, 72 Maine, 31; W01·mell v. Maine 
Centml R. R. Co. 79 Maine, 397, 40H, 407; Murphy v. Deane, 
101 Mass. 455; Trow v. Ve1'mont Gentml R. Co. 24 Vt. 487; 
Bfrge v. Gardine1', 19 Conn. 507. 

The defendants are not bound to show that plaintiff's careless
ness or want of ordinary care was the cause of the injury. It 
must affirmatively appear that ordinary care was exercised in 
passing over the higlnvay, or that the injury was in no degree 
attributable to any want of care on her part or that of the driver. 
The fault of the town must be the sole cause of the injury. 

In. this case, there is no direct evidence either of care at the 
time of the accident, or the contrary. Nor are the circumstances 
of the accident Rufficiently disclosed to warrant any inference 
either of care or negligence. vVithout evidence, or such a 
disclosure of the facts and circumstances attending the trans-
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action, from which due care could properly be inferred as a fact, the 
burden resting on the plaintiff to establish this fact, the plaint
iff would not be entitled to a verdict. All the circumstances 
which appear are equally consistent with negligence or care in 
the manner of driving at the time of the accident. No such 
legitimate conclusions can be drawn from the evidence disclosed 
as to warrant the inference that due care was in fact exercised. 
Crafts v. Boston, 109 Mass. 519, 521. 

And where different inferences are deducible from the same 
facts which appear, and are equally consistent with those facts, 
it cannot be said that the plaintiff has maintained the proposition 
upon which alone she would be entitled to recover. This 
doctrine is clearly enunciated in the case last cited, which was 
for personal injuries occasioned by a defect in a highway. 
The same principle is laid down in Smith v. Bank, 99 Mass. 
605, 612. 

In the present case the plaintiff's father was driving the horse. 
It was incumbent on the plaintiff to establish the fact that he 
was driving with due care. This rule applies because the action 
is against a town, a statutory action, unlike the case of State v. 
B. & M. R.R. Co. 80 Maine, 430, 447. He was sitting at 
the right. of the plaintiff,- on the side nearest to the alleged 
defect. He was not called, was not in attendance at court, and 
no claim is made that he was unable to attend, and no reason 
assigned why his testimony was not procured. He is the very 
person who could throw light upon what occurred immediately 
prior to and at the very time the injury was received by this 
plaintiff. It lay with him, in a great measure, to disclose facts 
as to the manner of his driving, from which the jury might 
have drawn a conclusion either of due care or negligence on 
his part. But his lips remained silent, notwithstanding the 
burden of proving due care as an affirmative proposition rested 
on the plaintiff. How did this accident happen? No reason is 
assigned other than from inference. Nobody testifies that the 
horse went into the hole. The driver is not produced to testify 
to his manner of driving. For aught that appears, he may not 
have controlled the horse at all, or tried to do so. We do not 
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know what he did or whether he did anything,- or whether he 
saw the hole or not. 

There is evidence in the case that there was the appearance 
of a horse having fallen in the road just before entering upon 
the bridge. Two witnesses testi(y to this, and to finding a 
small strap in the road at that point, a short time after the 
accident. The plaintiff says the horse fell upon the bridge. 
But whether the horse ever came in contact with the alleged 
defect, thereby causing the injuries to this plaintiff, is left to 
conjecture. The horse may have stumbled from some cause 
entirely independent of the alleged defect. The case was left, 
therefore, to he decided by mere inference, without facts to 
determine which of the inferences, was correct. Srnilh v. 
Bank, supra. 

For the reasons stated, the court is of the opinion that the 
verdict must he set aside. 

Motion sustained. New trial granted. 
PETERS, C. J., WALTON, Vm,mN, EMERY and HASKELL, JJ., 

concurred. 

CHARLES T. Fox, Administrator, de bonis non, 
vs. 

JOHN BENNETT, and another, Executors. 

York. Opinion March 18, 1892. 
Pleading. Demurrer. Leave to plead anew. 

When a defendant at the time of the filing a demurrer to the declaration sub
sequent to the :first term, expressly stipulates that he shall have leave to 
plead anew upon payment of costs, if the demurrer be overruled, and the 
court assents to such stipulation in the presence of and without objection 
from the plaintiff, the court has the power to carry out its stipulation and 
receive the plea. 

ON EXCEPTIONS. 

This was an action of trover for the conversion of two prom
issory notes, and comes into this court upon the defendants' 
exceptions as appears in the opinion. 

Fox and Gentleman, with G. F. Clifford, for plaintiff. 

Fairfield and Moore, for defendants. 
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EMERY, J. This was an action against two defendants as 
executors. The writ was i:,erved on only one defendant before 
entry, and was entered at the return term, when that defendant 
appeared. At the return term the plaintiff obtained an order 
of notice upon the other defendant to appear at the then next 
term. This notice was served upon the othei· defendant and he, 
appeared at the then next term as required by the order. 

At this latter term, both defendants having appeared, their
attorney desired to demur to the declaration, and claimed that. 
under the above circumstances the then term was the first term, 
for that purpose ; and that he could plead anew if the demurrer
should be overruled. But to guard against the possibility that 
the court might rule otherwise, he stipulated ~~ for leave to plead .. 
anew upon payment of costs, if the demurrer should he over-
ruled." The court granted such leave as stipulated for, plaint
iff's attorney being present and making no objection ; and the• 
attorney for the defendants filed a general demurrer to the
decilration. 

The demurrer was then joined and presented to the court, andt 
overruled. The defendants' attorney thereupon paid into court 
the plaintiff's costs and tendered a plea of the general issue• 
with a brief statement, under the stipulated leave to plead anew;, 
and also moved for leave to file the same. The court 
ruled as matter oflaw, that it had no discretionary power, under· 
the circumstances, to allow the defendants to plead anew, and 
that it could not, if it would, receive the plea. The defendants, 
excepted. 

Without the stipulation at the time of filing the demurrer for 
such leave to plead anew, the court might have had no power 
to permit a plea to be :filed after demurrer overruled, assuming 
that the term at which it was filed was the second term. Frye
burg v. Brownfield, 68 Maine, 145. Without passing upon the 
question whether the demurrer was :filed at the :first term, we 
think that under the stipulation, the court had the power 
to receive the plea in its discretion. 

The attorney for the defendants was desirous of having the 
sufficiency of the declaration determined before going to trial, 



I 84 3401 
I~ 

340 HUBBARD V. GREELEY. [84 

and yet was apprehensive that the court might not only overrule 
his demurrer but also rule that the demurrer was filed too late, 
and so award final judgment against him without a hearing on 
the merits. To guard against this possible peril, he at. the time 
of filing the demurrer, stated the doubt and danger, and stipu
lated for leave to plead anew in case his demurrer was overruled. 
To this stipulation the court expressly, and the plaintiff impliedly 
assented. From his standing by and making no objection to 
the order, the plaintiff must be held to have assented thereto. 
An objection from him would undoubtedly have prevented the 
order. He should have made his objection known if he had 
any. His silence gave consent. 

Without the stipulation and assent, the attorney for the 
defendants presumedly would not have filed the demurrer; with 
the stipulation and assent he did file it. The matter being one 
of procedure only, the court having full jurisdiction of the cause 
and the parties, there must be some power in the court to 
relieve the party who has trusted it,- some power to rectify :rrors 
in procedure. Lothrop v. Page, 26 Maine, 121; Woodcock v. 
Pm·ker, 35 Maine, 138. The most appropriate exercise of that 
power would be to car~y out the order or stipulation. made 
with the assent of one party, and relied and acted upon by the 
other party. ·we think the court has the power to do so. 

We only hold, however, that under the circumstances of this 
case the court has the power to permit the defendant to plead 
anew. Whether it is proper to exercise that power is for the 
justice presiding at nisi prius. The other exceptions are over
ruled but the exception above considered must be sustained. 

Exception sustained. 
PETERS, C. J., WALTON, VIRGIN, FosTER and HASKELL, JJ., 

concurred. 

JosHUA G. HUBBARD 1Js. EVERARD H. GREELEY, and others. 

Hancock. Announced at July term, 1891, Western Law 
District. Opinion March 24, 1892. 

Deed. Delivery. Escrow. Attorney. 

A deed cannot be delivered directly to the grantee himself, or to his agent or 
attorney, to be held as an escrow. 
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Delivery to the attorney as such is equivalent to a delivery to the grantee 
himself, and it is not competent for the grantor, or those claiming under 
him by a subsequent conveyance, to show by oral evidence that a condition 
was annexed to the delivery, for the non-performance of which the deed 
never became operative. 

The record of a deed, the original being lost, describes a parcel, with metes 
and bounds beginning thus: "undivided half of one and also one other 
parcel of land," &c. There was evidence that the words "undivided half 
of" were interlined. Held: That one undivided half of the parcel was con
veyed by the deed, and not the whole. 

ON REPORT. 

This was a real action for the recovery of a tract of land on 
Mt. Desert Island containing over forty-six acres, and called 
the Smallidge lot. Writ dated February 28, 1888. The 
defendants claimed title by a regular chain of deeds, all season
ably recorded. Among other deeds they introduced one from 
Seavy and Clark to T. and R. W. Boyd, dated January 26, 
1878, and recorded July 15, 1878, which the plaintiff claimed 
had been placed in escrow and was improperly delivered. 

The plaintiff claimed title from deed of the Boyds, dated 
May 27, 187G, recorded September 24, 1887; deed of Seavy 
to Crowell dated September 15, 187 4, but not recorded; deed 
of Clark and Crowell to himself, dated October 1, 1878, 
recorded August 25, 1879; and deed from Seavy to himself 
dated September 6, 1887, recorded September 9, 1887. 

It was admitted that the premises in 1872, belonged to one 
Swazey, under whom both parties claimed title. By mesne con
veyances the title stood February 12, 1874, in Seavy, Clark 
and Boyds, one third each. The principal issue between the 
parties turned on the question whether the plaintiff could properly 
show that the deed of Clark and Seavy, dated January 26, 1878, 
had been placed in escrow and was improperly delivered. The 
defendants claiming that they were bona fide purchasers, for 
value and without notice, objected to the admission of the evi
dence offered by the plaintiff on this point. The facts are found 
in the opinion. 

A question of construction of this deed also arose, which is 
stated in the head note, relating to the quantity of interest illi 
the land conveyed. 
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It was conceded that if the court decided against the plaintiff 
on the first question and in favor of the plaintiff upon the second 
question ( one half of the ~~Smallidge'' lot conveyed by that 
deed, making five-sixths in the Boyds), the plaintiff would he 
entitled by reason of his conveyances to the remaining one sixth. 

The parties also stipulated in the report that the case should 
he sent hack for trial upon questions of fact, if deemed expedient 
by the law court. 

Wi.~well, K"ir1,q and Peter-8, for plaintiff. 
A deed delivered whhout the consent of the grantor is abso

lutely void ; it is like a forged or a stolen deed and passes no 
title to the grantor which he can part with. The principle, that 
where one of two innocent parties must suffer, he whose act 
has caused the loss must bear it, does not apply, because, prin
cipally, the depositary is not the agent of the grantor any more 

-than of the grantee, he is Rimply a person agreed upon by both 
parties to hold the escrow until the happening of a particular 
event. Even if he was the agent of the grantor, as has often 
been insisted upon in argument, hut not sustained by the author
ities, he would he an agent only with ljmited authority, which 
authority is particularly understood by the grantee. There is 
no negligence upon the part of a person in placing a deed as an 
escrow in the hands of a ,responsible person agreed upon by the 
parties. There is no more equity in favor of the innocent pur
chaser than there is in favor of the person whose deed has been 
delivered without his knowledge and against his consent. The 
case is similar to that of a person who makes a deed, executes 
it and keeps it in his possession ready for delivery when certain 
,conditions have been complied with. If such a deed should be 
;stolen for or by the grantor, it couldn't for a moment be claimed 
·that it would pass any title to the grantee which he could con
vey to an innocent purchaser. vVe think the whole distinction 
lies in the difference heween a voidable deed and a void deed. 
If a deed is delivered with the consent of the grantor, even if 
·that consent is obtained by fraud or even perhaps by duress, 
;and under such circumstances that the grantor could reinvest 
:himself with the title, yet until the deed is avoided, the title 
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passes and the grantee can transfer that title to a . purchaser for 
value, without notice, who can hold against the person who has 
been defrauded of his property ; this is not true as to a forged 
deed, a. stolen deed, or a deed delivered without the consent of 
the grantor. 

Counsel cited: Everts v. Agnes, 4 ·wis. 343; Tisher v. 
Beckwith, 30 Wis. 55 (11 Am. Rep. 546); Chipman v. Tucker, 
38 Wis. 43 (20 Am. Rep. 1); Taft v. Taft, 59 Mich. 185 (60 
Am. Rep. 291); Hm·kreader v. Clayton, 56 Miss. 383 (31 Am. 
Rep. 369; Smith v. Bank, 32 Vt. 341 (7G Am. Dec. 179); 
VanAmringe v. Morton, 4 Wheat. 382 (34 Am. Dec. 517); 
Crocker v. Belangee, 6 Wis. 645 (70 Am. Dec. 489); Stanley 
v. Valentine, 79 Ill. 548; Black v. Shreve, 13 N. J. Eq. 455; 
Shirley v. Ayres, 14 Ohio, 308 ( 45 Am. Dec. 546); Rhodes 
v. School Di'.strict, 30 Maine, 110; Jackson v. Sheldon, 22 
Maine, 570; 3 Wash. R. P. pp. 321-323. 

Hale and Hamlin, for defendants. 

WALTON, J. "\,\,..,.hether the grantee named in a deed delivered 
as an escrow, who has wrongfully obtained it and put it on 
record, can convey a good title to a bona fide purchaser, is a 
question in relation to which the authorities are in conflict. 

In Blight v. Schenck, 10 Pa. St. 285 (51 Am. Dec. 478), the 
court held, in a full and well reasoned opinion, that the title of 
a bona fide purchaser could not be defeated by proof that one 
of the deeds through which he claimed title was a wrongfully
obtained and a wrongfully-recorded escrow. The court rested 
its decision on the fact that the custodian of an escrow is the 
agent of the grantor as well as the grantee, and if one of two 
innocent peri;ons must suffer by the ·wrongful act of the agent, 
he who employs an unfaithful agent, and puts it in his power to 
do the act, must bear the loss ; that the agent has the power to 
deliver the deed, and, if he delivers it contrary to his instruc
tions, he will be answerable to his principal, and it is, therefore, 
reasonable that the latter, and not the innocent purchaser should 
bear the loss. 

In Everts v. Agnes, 4 Wis. 343 (65 Am.Dec. 314), the con-
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trary was held. But in the latter case the court appears to 
have acted in ignorance of the decision in the former case, and 
in ignorance of the equitable doctrine upon which it rests, 
although the former decision was made six years before the 
latter. This, as it seems to us, was an unfortunate oversight; 
for the former decision is supported by reasoning so strong, and, 
as it seems to us, so satisfactory, we cannot resist the convic
tion that if the attention of the court had been called to it, and 
the principles on which it rests, a different conclusion would 
have been reached; and the subsequent decisions, which have fol
lowed the lead of that, would have no existence. 

But, be this as it may, the authorities all agree that a deed 
cannot be delivered directly to the grantee himself, or to his 
agent or attorney, to be held as an escrow ; that if such a deliv
ery is made, the law will give effect to the deed immediately, 
and according to its terms, divested of all oral conditions. The 

•reason is obvious. An escrow is a deed delivered to a stranger, 
to be delivered by him to the grantee upon the performance of 
some condition, or the happening of some contingency, and the 
deed takes effect only upon the second delivery. Till then the 
title remains in the grantor. And if the delivery is in the first 
instance directly to the grantee, and he retains the possession 
of it, there can be no second delivery, and the deed must take 
effect on account of the first delivery, or it can never take effect 
at all. And if it takes effect at all, it must be according to its 
written terms. Oral conditions can not be annexed to it. It 
will, therefore, he seen that a delivery to the grantee himself is 
utterly inconsistent with the idea of an escrow. And it is per
fectly well settled, by all the authorities, ancient and modern, 
that an attempt to thus deliver a deed as an escrow, can not be 
successful; that in all cases, where such deliveries are made, 
the deeds take effect immediately and according to their terms, 
divested of all oral conditions. 

And it is equally well settled that, if the delivery is to one 
who is acting at the time as an agent or attorney of the grantee, 
the effect is the same. In Worral v. Munn, 5 N. Y. 229, the 
delivery was to an agent of the grantee; and in Duncan v. 



Me.] HUBBARD V, GREELEY. 345 

Pope, 47 Ga. 445, the delivery was to the attorneys of the 
grantee ; and it was held in both cases that the deeds took effect 
immediately, divested of all oral conditions. 

And the same principle has been extended to official bonds. 
01'(linm·y of N. J. v. Thatcher, 12 Vroom, 403 (32 Arn. Rep. 
225) ; State v. Peck, 53 Maine, 284. These are instructive 
cases upon this branch of the law ; for they illustrate the dan
ger of letting in oral testimony to control the delivery of 
written instruments. In both cases witnesses were ready to 
swear to enough to render the instruments as ,vorthless as so 
much waste paper. But in the New Jersey case the bond had 
been delivered to the county surrogate, and the court held that 
he was the agent of the obligee, and that a delivery to him, in 
contemplation of law, was equivalent to a delivery to the obligee, 
himself; and, on that ground, the court held that the evidence 
was inadmissible. The law reasonably provides, said the court, • 

[£hat the instrument delivered shall he conclusive with respect to 
its contents, and the intention of the parties; a1id in the same 
manner, and in view of the same considerations, that the act of 
delivering the instrument shall he equally conclusive; that the 
dnnger to be apprehended from fraud and false s-wearing, as well 
as from the infirmity of human memory, are as great in the one 
case as in the other ; that if a •condition could he annexed to the 
delivery of a deed, when made to the obligee himself, or to his 
agent or attorney, the very essence of the transaction would be 
left to depend on the memory and truthfulness of' the bystand
ers: and that there is manifest ·wisdom in the rule that in such 
transactions the law will regard, not what is said, but what is 
done.J 

It ·1s easy to see, said the court, in Millm· v. Fletcher, 27 
Gratt. 403 (21 Am. Hep. 356), that the most solemn obligations 
given for the payment of money would he of hut little value as 
securities, if they might, at a future day, be defeated by parol 
proof of conditions annexed to their delivery, and not performed ; 
and that a doctrine of this kind would, perhaps, be still more 
mischievous, if applied to deeds of real estate; that if such a 
doctrine should prevail, the' title of the grantee would be liable 
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to be defeated at any time by evidence of non-performed parol 
conditions annexed to the delivery of the deed; and that in such 
cases there would he no safeguards against pe1:jury or the mis
takes of'' slippery memory," and all titles would be as unstable 
as sand upon the seashore. 

The principal contention in the present case is whether one 
of the deeds through which the defendants have derived their 
title was legally delivered. The deed is from George R. Seavey 
and Nathaniel H. Clark to Thomas Boyd and Robert ,v. Boyd. 
It is dated January 26, 1878, was acknowledged the same day, 
and recorded July 15, 1878. 

The plaintiff claims that this deed was delivered as an escrow ; 
and, although acknowledged and recorded, never became oper
ative. Upon the proofs in the case, we do not think such an 
attack upon the defendants' title is permissible. The proof is 
that the deed was made and accepted in part payment of a debt 
owing from the grantors to the grantees, and that it ·was in fact 
delivered to one G. C. Bartlette, an attorney at law, who had 
been employed by the grantees to collect the debt; that Bart
lette afterward sent the deed by mail to the grantees, and that 
they caused it to be recorded; and that, at the time of the 
defendants' purchase, the deed had been on record for more 
than eight years, its validity apparently uncontested and 
unchallenged. And it is admitted that the defendants are inno
cent purchasers for value, and, at the time of their purchase, 
had no notice of the condition of the title other than that dis
closed by the record. Under these circumstances, and for the 
reasons already given, we think the plaintiff is estopped to deny 
that the deed was legally delivered. ,v-e rest our decision 
upon the ground that the deed was, in fact, delivered to the 
grantees' attorney as such, and that such a delivery is equiva
lent to a delivery to the grantee himself; and that when such a 
delivery is made, it is not competent for the grantor, or those 
claiming under him by a subsequent conveyance, to show by 
oral evidence that a condition was annexed to the delivery, for 
the non-performance of which the deed never became operative. 
It seems to us that to hold otherwise would render all deeds of 
little value as evidence of title. 
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In Somes v. Brewer, 2 Pick. 184, a deed of real estate had 
been obtained by means so fraudulent that the court conceded 
that, as between the immediate parties, it would he null and 
void. But the deed had been recorded, and the grantee had 
conveyed to an innocent purchaser for value, and the court 
held that the title of the latter must be protected. It is a just 
rule, said the court, that when a loss has happened, which must 
fall upon one of two innocent persons, it shall be borne by him 
who was the occasion of the loss, even without any positive 
fault committed by him; and the court calls attention to the 
fact that in Massachusetts ( and the law is the same in this State) 
a deed made in proper form, and duly acknowledged and 
recorded, is to all intents and purposes equivalent to a feoffment 
with livery of seizin,-that a transfer of the property is com
plete by the registry of the deed ; that registry is a substitute 
for livery of seizin, and gives all the notoriety which the law 
requires. And the court held that a deed, which is in form legal, 
and apparently complete, if acknowledged and recorded, can 
not, as against a bona fide purchaser from the grantee, he avoid
ed by the grantor, or those claiming under him by a subse
quent conveyance. And the court held further that, when a 
deed has been acknowledged and recorded, if the grantor 
intends to avoid it for any cause, he must move promptly, and 
counteract the notoriety of the registry by a public notice of the 
defect; and, if he fails to do so, that the omission may be 
regarded as such negligence as will estop him, and those claim
ing under him by a subsequent conveyance, from contesting the 
title of a bona fide purchaser from the grantee; that if the law 
were otherwise, there would be no safety in deeds, records, or 
any other evidence of property. 

In Pletcher v. Peck, 6 Cranch, 133, the opinion of the court 
was by Chief Justice Marshall. He said: ~~ If a suit be brought 
to set aside a conveyance obtained by fraud, and the fraud be 
clearly proved, the conveyance will be set aside, as between the 
parties. But the rights of third persons, who are purchasers 
without notice, and for a valuable consideration, can not be dis
regarded. Titles which, according to every legal test, are perfect, 
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are acquired with that confidence which is inspired by the opin
ion that the purchaser is safe. If there be any concealed defect 
arising from the conduct of those who held the property before 
he acquired it, of which he had no notice, such concealed defect 
can not be set up against him. He has paid his money for a 
title good at law, and he is innocent, whatever may be the guilt 
of others; and equity will not subject him to the penalties of 
others' guilt. All titles would be insecure, and the intercourse 
between man and man seriously obstructed, if this principle 
were overturned." 

It seems to us that this reasoning is sound, and that it is as 
applicable to a deed delivered to be held as an escrow, as to a 
deed the execution of which has been fraudulently obtained. 
Quick v. Milligan, 108 Ind. 419 (58 Am. Rep. 49). 

Escrows are deceptive instruments. They are not what they 
purport to be. They purport to be instruments which have been 
delivered, when in fact they have not been delivered. They 
clothe the grantees with apparent titles which are not real titles. 
Such deeds are capable of being used to enable the grantees to 
obtain credit which otherwise they could not obtain. They are 
capable of being used to deceive innocent purchasers. And the 
makers of such instruments can not fail to foresee that they are 
liable to be so used. And when the maker of such an instru
ment has voluntarily parted with the possession of it, and 
delivered it into the care and keeping of a person of his own 
selection, it seems to us that he ought to be responsible for the 
use that may in fact be made of it ; and that in no other way 
can the public be protected against the intolerable evil of having 
our public records encumbered with such false and deceptive 
instruments. 

Another question is whether the deed conveys the whole or 
only an undivided half of the grantor's interest in the demanded 
premises. "\Ve think it conveys only an undivided half. The 
original deed is not before us. It is said to be lost. We have 
only an office copy. This copy contains these words : '~ undivided 
half of one and also one other parcel of land, situated in said 
Eden," etc. This is a bad sentence; but there is evidence tend-
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ing to show that in the original deed the words '' undivided half 
of" were interlined; and it is not improha.hle that in recording 
the deed, they were misplaced. It seems to us that such must 
have been the fact. But whether so or not, we have the words 
''undivided half" in the deed, and we can not doubt that they 
were put there for a purpose, and that that purpose was to 
describe the interest conveyed. This construction of the deed 
entitles the plaintiff to judgment for one undivided sixth part of 
the demanded premises. 

Judgment fo'I' plaintiff for one undivided sixth part 
of the demanded preinises, and no more. 

PETERS, C. J., VIRGIN, EMERY, FOSTER and HASKELL, JJ., 
concurred. 

JosEPH BRECKENRIDGE vs. MARY A. H. LEwrs. 

Cumberland. Opinion March 23, 1892. 
Promissory Note. Innocent Holder. Accommodation Indorse1·. Agency. 

One, who intrusts his signature to another for commercial use, that is, to 
have some business obligation written over it, becomes holden upon a 
negotiable promissory note fraudulently so written by the person so 
intrusted with it, and negotiated to an innocent holder. 

An accommodation indorser of such note, without notice of its infirmity, who 
takes it up at maturity in discharge of his own debt to the holder or in con
sideration ofhis own note given therefor, may recover the contents thereof 
from the maker. 

An innocent holder, in such case, is one, who has received the note before 
maturity for value, and without actual knowledge of its fraudulent inception. 

ON MOTION AND EXCEPTIONS. 

This ·was an action of asimmpsit upon a promissory note. 
The defendant is the maker, and the plaintiff an accommodation 
indorser, who, after its dishonor, took up the note and brought 
suit to recover thereon. The note with the indorsements is as 
follows: ''Boston, November 1, 1887. One year after date I 
promise to pay to the order of John S. Morse, three thousand 
dollars, value received. 

·witness, Lucretia M. Lewis. Mary A. Lewis." 
[Indorsements. J "Waiving demand and notice. Octo her 24, 

1888. John S. Morse. Waiving demand and notice. October 
., u 

25, 1888. Joseph Breckenridge." 

1
84 3491 
85 3.51 
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The case was tried in the Superior Court, for Cumberland 
county, and a verdict was returned for the plaintiff. The 
defendant took exceptions and filed a general motion for a 
new trial. 

There was testimony offered by the plaintiff tending to show 
that the note in suit was given by the defendant to one John S. 
Morse, the payee named in said 11ote, on the day before the 
defendant's departure for Europe, and in settlement of an account 
alleged to exist between the defendant and the said l\fo1;se. 
And there was testimony tending to show that no such account 
existed or was settled on that day, or at any other time, and that 
the note in suit was never given in settlement of any account, or 
for any valuable consideration. There was testimony offered to 
show that the defendant was the widow of George Lewis, who 
deceased in Portland, Maine. in 1883 ; that said Lewis left to the 
defendant and an only daughter, the sum of fifty thousand dol
lars; that the defendant had very little business experience, and 
that said Morse acted for her in the investment of the funds of 
the estate with the plaintiff and one other party to the amount 
of about thirty-seven thousand five hundred dollars, thirty-three 
thousand dollars of which the plaintiff had received from time to 
time, and given his note and a mortgage of real estate therefor. 
That on two occasions more than a year before November 1, 
1887, the defendant had occasion to go to Isle au Haut ·where 
she remained a part of the summer months ; that said Morse 
suggested to her the advisability of placing in his hands blank 
pieces of paper, signed by her and witnessed by her daughter, 
in order to enable said Morse to draw money from the savings 
bank, from time to time, to pay over to said Breckenridge as he 
should need it, and that accordingly the defendant placed in 
the hands of said Morse certain blank sheets of note paper 
signed by herself and witnessed by her daughter, which 
resembled in form the paper upon which the note in suit was 
written; that she gave him no authority to use said blank 
sheets for any other purpose whatever, except to draw the 
money from the savings bank for the purpose of paying the 
same to the plaintiff. The defendant testified that sh~- never 
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gave the note in suit and never intentionally signed such note, 
and the daughter testified that she never witnessed any such 
note as the note in suit ; both testified that the signatures 
resembled their signatures, hut that they were never signed to 
any note whatsoever, or any note given in settlement of any 
account. The defendant further offered testimony to show that, 
just prior to her departure for Europe, she notified the plaintiff 
not to give Morse any money for any purpose or under any 
circumstances. 

The plaintiff introduced testimony that Morse presented to 
him the note in suit in December, 1887, and requested him to 
get it discounted, upon the ground that he wanted to provide 
for drafts which the defendant might draw upon him while in 
Europe; that the plaintiff took said note to the Maverick Bank 
and was told the time of payment was so long that the bank 
would not take the paper; that he then took it a to note broker, 
who said that he was not sufficiently acquainted ,vith the parties 
and declined to purchase; that he then sent the note or a letter 
relating to it to Portland, Maine, and that he was unable to get 
it discounted there, and returned it to said Morse. That a 
short time afterwards, said Morse, and one Francis, to whom 
said Morse was indebted, came to the plaintiff with the note; 
that Francis asked the plaintiff whether the signer was good 
and ,vhether he \Vas willing to indorse the note; that thereupon 
the plaintiff wrote his name upon the hack of the note, and that 
said Morse and Francis took the same away with them. That 
said Breckenridge received no compensation for signing the 
note, but simply signed for the accommodation of Morse, and 
in order that Francis would discount it for Morse. That 
Francis paid to Morse the sum covered by said note, less the 
indebtedness of Morse to Francis. That before said note 
became due it was deposited in the hank for collection, and said 
Morse and the plaintiff waived demand and notice thereon. 

Morse testified that he indorsed the note before Breckenridge 
placed his name on the back of the same. About three months 
after the note became due, Breckenridge gave his note upon 
demand· in place of the note in suit, and the note in suit was 
delivered to him by said Francis. 

• 
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The defendant contended that the plaintiff was a mere accom
modation guarantor upon said note; that he did not take the 
note for value, nor purchase or hold said note either as an 
indorser or holder for value before it became due, or in the 
regular course of business. That the signatures to said note 
were forged by said Morse, or that the body of the note was 
written over said signatures by said Morse without the knowl
edge, authority or consent of the defendant, and after she had 
left for Europe. That the plaintiff signed said note at the 
request of said Morse and Francis ; and that under the facts 
shown by the testimony in the case, the plaintiff when he 
received the note, received it subject to all equities that would 
exist between the maker and said Morse. That if the jury 
should find that the note was wrongfully written over the 
signature of the defendant, witnessed by her daughter, it was a 
forgery and void in the hands of third persons, whether they 
received the same for value without notice, and in the regular 
course of business, or not. That if the jury found that the note 
was written over the signature of the defendant, witnessed by 
her daughter, upon a blank piece of paper, that was instrusted 
to him for the purpose of writing an order on the savings hank, 
as above stated, that they must further find that in so intrusting 
such blank signatures to said Morse, the defendant was guilty 
of negligence and that the plaintiff suffered thereby; and that 
this question was a question of fact for the jury. 

The defendant requested the court to instruct the jury as 
follows; but the court refused except as appears in the opinion. 

1. That if Morse filled in the blank paper bearing the signa
ture of Mrs. L~wis witnessed by the daughter, given him by 
Mrs. Lewis to draw money from the savings bank, by inserting 
the body of the note in suit, without the knowledge and consent 
of Mrs. Lewis, and without fault on her part, th~n it would be 
void in the hands of the plaintiff in this case and he cannot recover. 

2. That Breckenridge being an accommodation indorser, if 
he indorsed the note for the benefit of Morse, and not of the 
defendant in this case, and did not pay the note until three 
months after the note became due, then he was not a bona fide 
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holder for value before the maturity of the note, and the defense 
that the note was fraudulently obtained or was without consid
ation is open to the defendant in this case. 

F. V. Chase, for plaintiff. 

lj}dwm·d Avery and A. A. Strout, for defendant. 
The defendant not having made, signed or authorized the 

signing or making of a note, she did not and could not employ 
any one to issue a note ; nor at the time the defendant indorsed 
or took the note was Morse in her employment; but she had 
notified the plaintiff that Morse was no longer authorized to do 
for her anything that he had done ; that when the plaintiff 
indorsed the note Morse \Vas not her agent nor her representative. 
This was one of her contentions of fact. She admitted that 
Morse had acted for her in the matter of the mortgages given 
by the plaintiff to her, and in collecting the interest, but before 
she left for Europe she says that the mortgages had been all 
made, and she arranged with the plaintiff to keep the accruing 
interest until her return, and not pay any money to Morse. 
The application of the rule stated by the court assumed the fact 
and concluded her from having it determined in advance. 
CJ-ibbs v. Lanabury, 22 Mich. 479,491; Taylm· v. Atchison, 
54 Ill. 196; Walker v. Ebert, 29 Wis. 194. 

Not a case of alteration, a mere breach of trust, but of forgery. 
The case is not to be decided on the authority of that class of 
cases which deal with written signatures affixed to some forn'1 
of a promissory contract, with an intent_ implied from the 
existing words, or, in fact, on the part of the signer to be bound 
in some form, and which intent is varied by a person to whom 
is intrusted the duty of perfecting the contract. As when a 
blank note is signed or indorsed. Putnam v. Sullivan, 4 Mass. 
45; Abbott v. Rose, 62 Maine, 194. The reasoning in C/-1·een-
fielcl Bank v. Stowell, 123 Mass. 1%, and the authorities cited 
and examined, however, furnish a closer approximation to the 
true rule. Whittemore v. Clark, 125 Mass. 49G; Bank v. 
Burnes, 129 Mass. 596; Foste1· v. Mackinnon, 4 L. R. (C. 
P.) 704. 

VOL. LXXXIV. 24 
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Under the instructions given hy the court, if the jury found, 
(a,) that the signatures had been affixed to a blank piece of 
paper for the purpose of having an order on the savings bank 
written over them and delivered to Morse; ( b,) and Morse, after 
having executed that commission, without using the blank, at 
any time, even after all employment on the part of the defendant 
had ceased, forged the note above the signature ; ( c,) and the 
plaintiff, before maturity of the note thus forged, indorsed it, 
without notice of the forgery, the defendant would be liable to the 
plaintiff,- then under this ruling the jury was to take the act of 
signing as conclusive on the d~fendant, without considering the 
question of negligence on her part. This, we submit, is not the 
law. Caulkins v. Whiste1·, 29 Iowa, 495; Foste1· v. 1Wackinnon, 
4 L. R. (C. P.) 704; Cline v. Guthrie, 42 Ind. 227-236, and 
authorities cited; DeCarnp v. Hanuna, 29 Ohio, 4G7; 34 Mich. 
43; Taylor v. Adclison, 54 Ill. 196; Whitney v. Sugden, 2 
Lansing, 477; Rousevelt v. Pease, 45 Wis. 509; Ww~kington 
S. Bank v. Ecky, 51 Mo. 274. 

The true rule seems to be that, unless one is guilty of culpable 
carelessness or negligence in writing or issuing a signature, 
which is always a question for the jury, he cannot be held liable 
on any contract written over the signature. Cases supra. 
This question was not submitted to the jury. 

HASKELL, J. The plaintiff indorsed the defendant's prom
issory note for the accommodation of one Morse, the payee, 
who then negotiated the same, and, when it fell due, the plaint
iff paid it and now :•mes to recover the amount of the note from 
the defendant. 

I. The signature of defendant to the note was claimed to be 
a forgery. The court ruled that, a defense. 

II. The note was claimed to have been fraudulently written 
by the payee, Morse, over the defendant's name, signed on 
blank paper, to enable Morse to write an order on a savings 
bank, where defendant had funds, as the neces.sities of her busi
ness intrusted to Morse might require; and the court ruled that 
contention no defense. 
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It is contended that defendant's negligence in the premises 
should have been submitted to the jury; but that was not nec
essary, inasmuch as the question of negligence, as matter of 
fact, need not be considered an element, required to charge the 
defendant under the facts of this case. The payee of the note, 
Morse, was intrusted with defendant's name in blank, to draw
funds necessary to meet the calls of her business, intrusted to• 
the care of her agent, Morse. He wm, authorized to write an 
order above defendant's signature, but instead of so doing he· 
wrote a promissory note, and obtained the amount of it from a 
stranger. He fraudulently used his apparent authority for his 
own gain instead of his principal's. His relation to his princi
pal is the same as if he had procured the money on an order· 
that he was authorized to write and then embezzled it. The· 
defendant may be held under the plain rules of agency. By 
intrusting her signature to· her agent for use, the defendant gave· 
him an apparent authority to use it in the manner he did. 
The limited authority, only known to themselves, cannot be 
held to reach strangers, who neither knew, nor had means of' 
knowing of that secret limitation. The note, when presented 
for discount, gave no suggestion of infirmity. The signature 
was genuine and, apparently, the payee, defendant's agent, who 
indorsed it, had authority to negotiate it. It was apparently 
the defendant's genuine promise, and she, by intrusting her 
name to her agent for commercial purposes, held him out as an 
agent with general powers in relation to it. She clothed him 
with apparent authority, and cannot now deny it to the loss of, 
any person who innocently relied upon it. It is better that she 
bear the consequences of misplaced confidence, than that an 
equally innocent person shall suffer. She selected the agent, 
the plaintiff did not. The apparent authority of the agent 
makes his act her own, in this case, as effectually as if her 
authority had been real. That i~ the doctrine of Young v. 
G1·ote, 4 Bing. 253; and of Putnani v. Sullivan, 4 Mass. 45, 
cited with approval in Wade v. Withington, l Allen, 562; and 
in Bank v. Stowell, 123 Mass. 198-9, where all the cases, both 
English and American, are reviewed. See also Redlon v. 
Churchill, 73 Maine, 146. 
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The same doctrine is held in the Ead of Slzejfield's case, 13 
.App. Cas. 333 (1888). The Earl authorized his agent to pro
cure a loan for a limited amount, and transferred to him in 
blank certain stocks, and delivered to him certain bonds for the 
purpose. The agent procured the loan, and delivered the 
·securities to a broker, who in turn pledged them for his entire 
~j•ndebtedness to certain banks. The Earl sought to redeem; 
lmt the banks (the broker being insolvent) refused him, rely
;ing upon their legal title to the securities. At the first trial, 
1.'edemption was denied upon the ground that the agent was 
master of the stocks, and had actual authority to convey them. 
On appeal, it was held that the agent had not actual authority 
to dispose of the stocks as he pleased ; that his actual authority 
was limited to the amount of the loan authorized, but that the 
banks became owners of the stocks and bonds, having acquired 
the legal title, without notice of infirmity, through an agent 
who apparently had full authority to give it. On final appeal, 
the Lords approved the doctrine of the Court of Appeals, that 
if the banks as purchasers of the stocks took the legal title from 
an agent having apparent authority to give it, without notice of 
his actual limited authority, such title would become absolute; 
but reversed the judgment of the Court of Appeals, for the 
reason that the banks had actual notice of the limited authority 
of the broker over the stocks, and allowed the Earl to redeem. 
See also Colonial Bank v. Cady, 15 App. Cas. 267. 

It is the same doctrine held where the signature is placed to 
.a blank instrument to be filled by the person intrusted with it, 
only the blank is a patent limitation of the agent's authority. 
He may fill the blank as may suit him best, and the principal 
will be held. The blank form carries with it an implied author
ity to complete it, but not to alter it. Russell v. Langstaffe, 
2 Doug. 514; Violett v. Patton, 5 Cranch, 142; Bank v. Neal, 
22 How. 96; Bank v. Kimball, 10 Cush. 373; Angle v. Ins. 
Co. 92 U. S. 330; Abbott v. Rose, 62 Maine, 194, approved 
in Kellogg v. Curtis, 65 Maine, 61. 

III. It is denied that the plaintiff is a bona fide holder of 
the note, so that equitable defenses must be shut out. That 
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question was submitted to the jury under instructions, in sub
stance: 

a. If plaintiff wrote his name upon the note before maturity 
under the name of the payee and for his accommodation, with
out notice of any infirmity in the note, and paid the. same in the 
hands of an innocent holder at maturity, he may recover of the 
defendant the contents of the note, even if the plaintiff paid the 
note partly by the discharge of his own debt to the holder, and 
partly by his own note given for the balance. 

When the plaintiff indorsed the note for the accommodation 
of the payee, he became liable thereon, subject to mercantile 
usage, and held the same relation to the maker, as if he had dis
counted the note him::,elf, instead Qf indorsing it. The payee 
received the money on the note from the holder, to whom the 
plaintiff became contingently liable for its payment; and, when 
the plaintiff became absolutely liable to pay the note, and did 
pay it, the promise of the maker, negotiable in form, trans
ferred by the payee's indorsement, ran to him ; and it could 
make no difference to the maker, by what means, or for what 
consideration, the plaintiff gained title to the note. He then 
held it with the same rights in regard to it, as if he had given 
the payee the money on the note, instead of an accommodation 
indorsement, that afterwards coh1pelled the payment of money, 
or an equivaloot agreed to between him and the holder, to 
whom it had been negotiated. G1·een v. Jackson, 15 Maine, 
136; Eaton v. McKown, 34 Maine, 510; Roberts v. Lane, 64 
Maine, 108; Barker v. Parker, 10 Gray, 339. ~~A pre-exist
ing debt constitutes a valuable consideration in the transfer of 
negotiable paper." Lee v. Kimball, 45 Maine, 174; Norton 
v. Waite, 20 Maine, 175; Holmes v. Smith, 16 Maine, 177; 
Swij1 v. Tyson, 1G Pet. 1; Blanchard v. Stevens, 3 Cush. 1G2. 
By his indorsement, the plaintiff engaged that the note should 
be paid according to its tenor. He engaged that it was genuine, 
and the legal obligation that it purported to be, Fu1'gerson v. 
Staples, 82 Maine, 159; and it would be absurd to say that, 
when he met his indorsement to the satisfaction of the hold.er,, 
he could not sue the maker. 
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b. It is a question of fact whether the plaintiff, when he took 
the note, had knowledge of its fraudulent origin. '~Mere neg
ligence on his part is not sufficient to show it; nor is it sufficient 
if the facts are simply enough to put a prudent man on his 
guard. It must appear that the plaintiff had knowledge of the 
fraudulent ineeption of the note." 

Exception to this instruction is not pressed by briefs of 
couns~l. It seems to be in accord with the rule laid down m 
Fa1'rell v. Lovett, G8 Maine, 326, and approved in I1ellogg v. 
Curtis, 69 Maine, 212. Applying this rule to the evidence, it 
cannot be said that the plaintiff had knowledge of the fraudulent 
inception of the note. 

_ZJfotion and except,ions ove1Tuled. 
PETERS, C. J., WALTON, VIRGIN, EMERY and FosTEH JJ., 

concurred. 

JAR VIS vV 00 DS vs. INHABIT ANTS of BRISTOL. 

Lincoln. Opinion March 23, 1892. 
School District. Agent. Void Election. Warrant. Evidence. 

R. S., c. 11, § 43. 
Neither a school district warrant nor the agent's return thereon can be con

tradicted collaterally. If they are genuine documents, they are conclusive 
evidence, of what they appear to show, in all collateral proceedings. 

An agent of a school district, chosen at an election wholly void, is not an offi
cer de facto, although he attempts to exercise the office. 

ON REPORT. 

Thi:,;; was an action of assumpsit in which the plaintiff sought 
to recover wa.ges, as a teacher i11 the town of Bristol, by virtue 
of an employment by one Little, who cfaimed to be the agent 
,of the school district and elected at a special meeting called by 
.the selectmen of the town. 

The facts are sufficiently stated in the opinion. 

L. 1-W. Staples, for plaintiff. 

George B. Sawyer, for defendants. 

HASKELL, J. One Robert Oram was school agent in district 
number ten, Bristol, for the year 1889. In March, 1890, he 
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issued his notice as required by hw for the choice of school 
agent for the ensuing year, and personally made return thereon 
as to the notice given, that complies with the requirements of 
law in that particular. At the meeting, one Horace Poole 
was chosen agent, sworn and entered upon the duties . of his 
office. 

In May, another meeting was called by the selectmen on 
request of citizens of the district, and one lames H. Little was 
chosen Rgent and sworn, and attempted to perform the duties 
of his office, but met with resistance from Poole. In the fall, 
Little obtained possession of the school house and employed the 
plaintiff as teacher for two months, at forty dollars per month, 
and for that service this action is brought. 

The last supposed agent cannot fairly be said to have held 
the office de facto. He obtained possession of the school house 
by force. He employed the plaintiff with notice that his author
ity was disputed. When the plaintiff's service ended, he 
advanced him twenty-five dollars as a loan. If the plaintiff may 
recover at all, it must he upon the ground ofa legal employment; 
and that depends upon whether Little, his employer, was the 
legal agent of the district; and that again depends upon 
whether the office was vacant and ·whether he was lawfully 
chosen. He appears to have been lawfully chosen, and became 
the legal agent of the district, if his choice was authorized by 
law. Of course, if the March meeting was illegal, then Poole 
was not legally chosen, and, although agent de facto, might be 
displaced by the choice of a legal agent ; hut if the March meet
ing was legally warned-and held, then he was the legal agent, 
and in the performance of his duties could not he lawfully 
interfered with by any attempt to usurp the .duties of his office . 
. "A mere claim to be a public officer, and exercising the office, 

will not constitute one an officer de facto. There must be, at 
least, a fair color of right, or an acquiescence by the public in 
his official acts so long, that he may he presumed to act ·as an 
officer by right of appointment or election." Bruwn v. Lunt, 
37 Maine, 429. 

Little had no legal right. His elect.ion was wholly void for 
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want of authority in the district to elect him, they having already 
elected another. His supposed election alone gave him no color 
of right, as it was absolutely void. The first duty he attempted 
to perform was to forcibly get possession of the school house and 
hire the plaintiff, knowing the condition of affairs. Little's 
authority had not been acquired or given, so as to raise any 
presumption in his favor. Out of a district quarrel, he attempted 
to gain an office and control expenditure of the public funds. 
The plaintiff must have known all this. There is no good 
reason for applying the doctrines of an officer de facto to this case, 
and it is not done. 

School district discords are not conducive to the public good, 
and should be discouraged. Sufficient public notice was given 
of the March meeting. Voters of the district had ample oppor
tunity to attend, and did generally attend. So far as the case 
shows, the meeting was a fair one, and its doings should have 
been regarded by the district. No money was raised, or other 
business of importance transacted, beside choosing a moderator, 
clerk, and agent. Even if there were technical objections to 
the manner of calling the meeting, as no harm could follow, 
they should have remained unquestioned, and a neighborhood 
turmoil would have been prevented. 

But the court is of opinion that there were no such irregular
ities in the calling of the meeting as to require it to be adjudged 
illegal. 

The first objection to its legality is that Oram, the agent of 
the district for 1889, who called the March meeting, had 
vacated his office by removal from the t.own and State; but the 
evidence does not sustain the contention. He went to Massa
chusetts for work: hut without an intention of changing his 
domicile. He attended to his official duties as agent, and called 
the annual meeting in March, 1890, as he was required by law 
to do. 

The second objection is that he actually wrote and signed the 
warrant in Massachusetts, while it appears to have been drawn, 
signed and dated in Bristol, Maine. Upon its face it is regular. 
It appears to answer the requirements of law. When posted, 
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it had all appearance of regularity, and voters of the district 
had a right to so regard it. It bore the genuine signature of 
the agent, and, unless it be held sufficient, a precedent would 
be established, from which there might come no end of mis
chief. The regularity of the warrant cannot he contradicted in 
a co'llateral proceeding, hy parol proof, any more than the 
return of an officer. 

The third objection is that, although the form of the return 
of the agent under his mvn hand, stating the notice given of the 
meeting, complies with the law, yet it is insufficient, because 
untrue. Not untrue us to the notice actually given; hut untrue 
in stating that he personally posted the notices, when in fact he 
intrusted that duty to another, and did not personally perform 
it himself. · 

The statute, R. S., c. 11, § 4:3, says that the agent'' shall cause 
notices . . . to be posted," &c. There can be no objection to 
his doing it by his own hand. His certificate" returned at the time 
and place of the meeting is evidence that the notice therein 
stated" had been given. The return of the certificate is a per
sonal duty, and must be personally attended to. Parke1' v. 
Titcomb, 82 Maine, 180. Not that it must be personally pro
duced at the meeting; hut it must he there produced under the 
signature of the agent. Tht~ certificate must be a personal certifi
cation of the facts stated in it ; and of these facts it is conclusive 
evidence in all collateral proceedings. Stm·bfrd v. Dist. No. 
7 hi Falmouth, 51 Maine, 101. If an agent makes a false returl), 
he is liahle in damages to any person injured thereby; but the 
return, in all collateral matters, for the safety of the public, 
must he considered verity. 

Poole, therefore, became the legal agent of the district. He 
performed his <;luties so for forth as he could without violating 
peace and good order, and his authority should have been 
respected. The plaintiff's remedy is against his eniployer, 
which the district was not. 

Plaintiff no·n:ntit. 
PETERS, C. ,J. 1,y ALTOK, VIRGIN, EM.Elff and FosTER, J J., 

concurred. 
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JENNIE B. ROBERTS vs. FREDERICK C. McINTIRE, and others. 

Sagadahoc. Opinion March 24, 1892. 
Deed. Married ivornan. Joiruler of Husband. R. S., c. 61, § 1; c. 65, 

§ 6; c. 103, § 14; Gen. Stat. Mass. 1860, c. 108, § 3. 

Under R. S., c. 61, § 1, it is a sufficient joincler of a husband in his wife's deed 
of real estate directly conveyed to her hy him, if he gives his ·written 
assent thereto by joining in the testimoniurn clause under his hand and seal 
"in testimony of his relinquishment of his right of dower," and aclmowl
edges the instrument to be his free act and deed. 

AGREED STATEMENT. 

Real action, in which the facts are stated in the opinion. 

Heath an cl Tuell, (or plaintiff. 

George E. Hughes, for defendants. 
Deed, at common law inoperative and void. Legislature did 

not intend by subsequent acts that a joinder should bear any 
other than its accepted signification. Brown v. Wood, l Met. 
542; Lithgow v. Ii:avenagh, 9 Mass. 161; Lufkin v. Curtis, 
13 Id. 223; Learned v. Outle,·, 18 Pick. 9. In statute 1841, 
c. 17, the two words ''joinder or assent" are used. The latter 
word is omitted in all subsequent legislation. Parties bound 
by their recitals. The law will not make an exposition against 
the express words and intent of parties. Smith Corn. 
c. 12, § 505. 

WHITEHOUSE, J. This is a writ of entry. The plaintiff derives 
title under a deed from Mary D. McIntire, wife of William H. 
McIntire, to Elbridge Randall, dated November 3, 18n). The 
defendants are heirs of Mrs. McIntire and contend that this 
deed was inoperative because the husband did not join in it. 

Under our statutes real estate directly or indirectly conveyed 
to a married woman by her husband, or paid for by him, or 
given or devised to her by his relatives, "cannot be conveyed 
by her without the joinder of her husband." R. S., c. (H, § 1. 

The property in question was directly conveyed to Mrs. 
McIntire by her husband, by deed of June 10, 1870. It could 
not be conveyed by her without his joinder. 
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In the deed in question from }frs. McIntire to Randall, the 
husband did not join with the wife as grantor, but he signed and 
sealed the instrument and acknowledged it to be his '' free act 
and deed." His name first appear::; in the testimonium. clause as 
follows : '' And ·William H. McIntire, husband of the said 
Mary D. McIntire, in testimony of his relinquishment of his 
right of dower in the ahove descrihed -premises, have hereulil;to 
set our hands," &c. If this constitutes a ''joinder of the hus
band" under our statute, it is conceded that the plaintiff is 
entitled to recover ; otherwise judgment must be entered for the 
defendants. This is the sole contention between the parties. 

The precise question has never been directly determined in this 
State, hut the correct solution of it is only a corollary from the 
principles established by our decisions respecting the true intent 
and meaning of this statute. 

In Massachusetts, it was the express requirement of the stat
ute of 1857 upon this subject, that the wife's deed should have 
the "assent in writing"of her husband." Gen. Stat. Mass. 1860, 
c. 108, § 3. In several other states the husband's "assent" or 
'' written assent" or '~consent" is made a prerequisite to the 
validity of the deed. See Devlin on Deeds, § § 100 to 107; 
Kelley Cont. Mar. Worn. c. 5, § (-i; and c. 9, et. seq. 

In Perkins v. J.lforse, 78 Maine, 17, convincing reasons were 
given why our statute should receive a liberal interpretation for 
the sake of upholding honest conveyances ; and the construction 
placed upon it in Bray v. Clapp, 80 Maine, 277, renders it 
precisely the same in effect as the Massachusetts statute of 1857. 
In the latter case it was declared by our court that, "no more 
than written assent was really intended by our own statute, the 
difference in phraseology being accidental rather than essential;" 
and it was accordingly held to be sufficient for the husband to 
sign the deed "in token of his assent to the conveyance." 

In the case at bar, the deed recites that : "In witness whereof" 
the husband signed the deed "in token of his relinquishment of 
his right of dower." But he had no right of dower in real 
estate legally conveyed by her in her life-time. By R.. S., c. 103, 
§ 14, "the husband of a deceased wife, whose estate is solvent, 
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shall have the use for life of one third of her real estate, to be 
recovered and assigned in the manner and with the rights of 
dower;" but this means the real estate of which she died seized. 
R. S., c. G5, § 6. At the decease of the wife the husband has 
no right whatever in property legally conveyed by her in her 
life-time. As stated in Bray v. Clapp. supra, ''the statute 
exacts the joinder of her husband not as a grantor, because he 
has nothing to grant, but as nn assenter merely, for he has only 
the power to withhold or give his assent.,; What effect then 
are we authorized to give to the husband's signature to this, 
deed, considered in its relation to the in testimoniwn clause 
and the acknowledgment before the magistrate? Can it he 
legitimately construed as an '' assent in writing" to the wife's 
conveyance? We think it can and should. 

There are certain elementary principles applicable to the con
struction of written contracts which are matters of such common 
knowledge and universal acceptance as to render the citation of 
authorities a profitless task. There are pregnant legal maxims 
which are the deductions of reason and the conclusions of common 
sense approved by the wisdom of ages. But their practical 
application must, in some instances, be qualified or restricted by 
technical rules which ascribe definite meanings to particular 
expressions, in order to secure uniformity and to enable parties 
to understand the effect of the language employed in contracts 
made or accepted by them. AH agree, however, that it is the 
constant desire of the law to uphold a contract rather than 
destroy it, to effectuate the intentfon of the parties and not to 
defeat it. All breathe the beneficent spirit of this rule, and the 
two great cardinal maxims of the common law clearly express 
it: '' verba ita sunt intelli,qenda ut res rna_qis valeat qua'in pereat; 
verba debent intentioni inservire." This intention, however, 
must be gathered from the contract itself, construed with refer
ence to the subject matter, the motive and purpm;e of the 
parties in making the contract, and the object to be accom
plished. 

But, with respect to conveyances of real estate, courts in 
modern times have shown more consideration for the substance 
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of the contract than for the shadow,. for the passing ·of the estate 
according to the intention of the parties than for the manner of 
passing it; and wherever the rules of language and of law will 
permit, that construction will he adopted which will make the 
contract legal and operative in preference to that which would 
have an opposite effect. 

There is no presumption against the validity of Mrs. Mclntire's 
conveyance. It is not to be presumed that her husband per
formed an idle and useless ceremony for the purpose of defraud
ing an innocent purchaser. But he affixed his signature and 
seal and made the acknowledgment before the magistrate for 
some purpose. It cannot he questioned that the deed was exe
cuted, delivered and recorded as and for a legal instrument. 
It cannot be doubted that the husband intended to do whatever 
was needful to render the deed effectual as a conveyance of the 
wife's real estate. He intended to relinquish whatever interest 
he had in the property; and the only posRible interest he had 
was the right to dissent from the conveyance. He clearly had no 
desire to exercise that right, hut a manifest purpose to waive it 
and to express his assent to the deed. 

But it is said, that the deed itself contained a plain unambigu
ous recital that the husband signed it for the purpose ofreleasing 
his right of dower; and thereupon the defendants' c0unsel 
invokes the familiar principle that in law there can never be 
an implication of a purpo~e in opposition to that which the pnr
ties have clearly expressed for themselves; that the express 
mention of one purpose in the -deed excludes the idea that he 
signed it for any other purpose. It has been seen, however, 
that the purpose expressed by the parties was impossible and 
absurd. The language used was an erroneous statement or 
"false description" of the purpose intended, and is utterly 
without force or effect. But, words legally <levoid of sense and 
meaning, in the connection in which they are used, may be 
rejected as surplusage; andfabm demonstmtio non nocet. 

The reported cases in different jurisdictions disclose numerous 
instances where similar errors have been corrected by an appli-

• 
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cation of the principles of equitable construction, in order that 
the contract might he preserved and not destroyed. 

But Hill.(J v. Bern·se, 9 Allen, 403, is an authority exactly in 
point. There the husband signed the deed ~, in token of his 
release of all right and title of and to both dower and homestead." 
But there was no right of dower or homestead in the husband. 
The effect to be given to the signature was accordingly brought 
directly in question, and it was decided that the'' insensible" words 
might be rejected and the husband deemed to have signed and 
sealed the deed ~, in witness " that his wife had executed it. This 
was held to be a sufficient ~, assent in writing" of the husband. 
This decision has been referred to as an authority and cited with 
approval in three subsequent cases. See Oormernis v. Wessel
hoefl, 114 Mass. 550; Oh-ild v. Sampson, 117 Id. 62; and 
Chapman v. Millet, 128 Id. 2G9. In Olzi~d v. Sa11ip.<1on, the 
husband simply affixed his signature to the instrument as a sub
scribing witness, and the court held that it was a sufficient 
~~ nssent in writing." See also Elliut v. Sleeper, 2 N. H. 525; 
lYoodwanl v. Seaver, 38 N. H. ·29; Pease v. Bridge, 49 Conn. 

, 58; Schley v. Oar Go. 25 Fed. Rep. 8HO; Frfodenwald v. Mullen, 
10 Heisk. 226; Evnns v. Sumniedin, 19 Fla. 853. 

Judgment for plaintiff. 
PETERS, C. '"T., WALTON, LIBBEY, EMERY and HASKELL, JJ., 

concurred. 

CHARLES P. STETSON, ,and others, in equity, 
vs. 

WILLIAM: H. H. EASTMAN, and others. 

Penobscot. Opinion March 25, 1892. 
Will. Lapsed Legacy. Joint-Tenants. Descent. Granclchilclren. R. S., 

c. 73, § 7; c. 74, § 10; c. 75, § 1, cl. 3; Stat. 1852, c. 295. Stat. of 
Mass. March 7, 1786; Plymouth Colony Laws, 1643, 

Eel. 1836, p. 7 5. 

A bequest of personal property, to two or more persons individually named as 
legatees, without words indicating the nature of the tenancy to be created 
thereby, will be construed as creating a tenancy in common, and not a joint
tenancy. The law presumes that a tenancy in common was intended unless 
a different intention of the testator be manifested by the terms of the will . 

• 
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A testatrix, in addition to other bequests, made to each of two persons a sep
arate pecuniary legacy, and then gave the rest of her estate, mostly money 
and personal effects, to both of such persons, by a residuary clause in these 
words: "All the rest and residue of my estate I give to [the persons named] 
and I appoint them executors of this, my will.'' One of such legatees died 
in the lifetime of the testatrix. Held: 

1. That the separate gift to such deceased legatee lapses into the residue 
of the estate. 

2. That the surviving legatee takes half of the residue as thus increased. 
3. And that the other half lapses, and goes to the heirs of the testatrix, 

no other disposition being made of it by her will, subject to the expenses 
incurred to obtain a construction of such bequests. 

Our statute limits the rights of collateral inheritance by representation to the 
grandchildren of a deceased brother or sister, another brother of the intes
tate being alive. In such case the inheritance does not extend to the chil
dren of grandchildren. 

ON REPORT. 

Bill in equity by the administrators of the estate of .Abigail 
J. Stetson, with the will annexed, to determine the construction 
of the will. By agreement of the partie~, the case was reported 
to the law court to be heard on hill and answers under R. S., 
c. 77, § 43. Two questions were presented for decision, (1,) 
whether the legacy of six thousand dollars to Hattie May Bach
elder had lapsed by reason of her death before that of the testa
trix, and (2,) to whom the administrators should pay the rest and 
residue of the estate. 

The facts are stated in the opinion. 

J. W. Syrnond.r;, for Bernice M. Batchelder, as a residuary 
legatee. 

Practice: Bachelde1·, Pet'r, 14 7 Mass. 4 70. 
Lapsed legacy: Tlwye1· v. Wellington, 9 Allen, 295; 

Pre.-wott v. Prescott, 7 Met. 145 ; Drew v. Wakefield, 54 
Maine, 291; Kenn·iston v. Adam,s, 80 Maine, 290; Elliott v. 
Fessenden, 83 Maine, 204; Bigelow v. Gillott, 123 Mass. 102; 
'Tindall v. Tindall, 24 N. J. Eq. 513; Burnett v. Burnett, 30 
N. J. Eq. 599. 

The gift, contained in the residuary clause, of the rest and 
residue of the estate to two persons named, without any words 
of severance whatever, passes to the survivor of the two upon 
the death of the other before the decease of the testator ; and 
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Bernice l\L Bachelder, as survivor of the two, took the whole 
residue of the estate, consisting as it did, of personal property. 

Joint Tenancy: Crooke v. De Vande8, 9 Ves. 204; 2 Wil
liams Ex'ors, 1463; Morley v. Bi}'(l, 3 Ves. G29; Decamp v. 
Hall, 42 Vt. 83; 1 Rop. Leg. 330; 2 Id. 494; Schoul. Wills, 
§ 566; 3 Jar. Wills, pp. 1, 2; Gilbert v. Ricllw·ds, 7 Vt. 203; 
2 Kent Com. p. *351, 12th ed; 2 Jar. Wills, 3G8; Hooper v. 
Hooper, 9 Cush. 130. 

Revised Statutes, c. 73, § 7, relates to devises of land, leaving 
the common law rule, as to personalty in force. Jone8 v. Crane, 
16 Gray, 308; Ander,'lon v. Pm·,.;ons, 4 Maine, 48G; Putncnn v. 
Putnam, 4 Bradf. 308; Butle1· v. Butler, 2 Mackey, (D. C.) 96. 

S. F. Himphrey, for ,v. II. H. Eastman. 
After the death of Hattie May Batchelder before the testatrix, 

her moiety of the rest and residue was held by her as tenant in 
common, and remains undisposed of by the will. R. S., c. 73, 
§ 7; Jones v. Crane, 1{3 Gray, 308. 

" Grandchildren"' does not embrace more than children's chil
dren. Stat. 1852, c. 295; Quinby v. Higgin8, 14 Maine, 309; 
Am. & Eng. Encyl. Title, Grandchild. Oxford v. Churchill, 
3 Ves. & B. 59; 2 Williams Ex'ors, 1103; Hone v. Van 
Schaick, 3 Barb. Ch. 505. 

H. R. Chaplin and Peregrine White, for others. 

PETERS, C. ,T. Abigail J. Stetson, a resident of this State, 
by her will made and probated here, left numerous money leg
acies among which was one of six thousand dollars to Hattie M. 
Bachelder and one of three thousands dollars to Bernice M. 
Bachelder, and fo addition she made those two persons her 
executors and residuary legatees. The residuary clause reads 
as follows : '' All the rest and residue of my estate I give to 
Bernice M. Bachelder and Hattie M. Bachelder of Bangor, and 
I appoint them executors of this will." Her effects consisted 
mostly of personal property, evidently moneyed securities, 
there being only about two hundred dollars worth of real estate. 

Hattie M. Bachelder dying in the lifetime of the testatrix, 
three days before the testatrix died, the inquiry is made by this 
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bill in equity, to which all persons possibly interested are made 
parties, whether the legacies to Hattie M. lapsed; and if so, what 
disposition is to he made of them. 

Undoubtedly the legacy of six thousand dollars lapsed, and 
sinks into the general residue of the estate. It was by implica
tion conditional upon the event that the legatee survived the 
testatrix. The law presumes that just so much was taken from 
the general legatees for the benefit of the particular legatee, and 
the particular intent failing the general intent prevails. The 
deceased legatee leaving no lineal descendant, section ten of 
chapter seventy-four of the Revised Statutes, does not alter this 
result. 

There can be no doubt that, by the same rule, the deceased leg
atee's portion of the general residue of the estate also lapses, and 
that this portion falls to the heirs of the testatrix under the laws of 
descent and distribution, no other disposition of it being either 
expressly or impliedly provided by the terms of the will; unless 
this result be prevented by construing the residuary clause as 
having the effect to constitute between the legatees named therein 
a joint-tenancy with the incident of survivorship, instead of a 
tenancy in common. And it is contended in behalf of the 
surviving residuary legatee that the latter is the true construc
tion of the clause in question. 

Although it may be that the English courts would regard a 
clause like this as creating a legacy in joint-tenancy, and thus 
giving the whole of the residue to the surviving tenant, ·we can
not believe that such would he the construction in many of the 
states of this country, and we are convinced that such should 
not be the construction in our own State. We think the pre
sumption here is exactly the reverse of that recognized by the 
English courts. ·whilst in that country a devise or bequest to 
two or more persons implies a joint-tenancy unless the con
trary appears, here it implies a tenancy in common unless a dif
ferent intention is indicated by the will and the attending cir
cumstances. Our institutions and policies are averse to the 
doctrine of survivorship as applied to tenants holding in their 
own right, although there may be meritorious exceptions. We 

VOL, LXXXIV. 25 
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have as a people inherited a feeling of opposition to the princi
ple from early legislative manifestations against it. 

As early as in 1643, the general court of the Plymouth Col
ony expressed its disfavor of the principle by an act providing 
as follows: ''That where lands or tennements fall in joynt part
nership either by guift, graunt or purchase or otherwise, that if 
any of the partners do dye before the devision thereof shalbe 
made, That the heires & assignes of such as shall ~o decease 
shall not he deprived of the right title and interest into such 
said lands and tennements but shall have his or their proporgon 
as duly '"~ eq nally as any of the survivors or their he ires or 
assignes any act ordina.nce custome or provision made to the 
contrary in any wise notwithstanding as fully and amply as if 
devision thereof had been formally made.~' Plymouth Colony 
Laws, ed. of 183G, p. 7.5. 

By force of the sixth clause of the sixth section of the con
stitution of the commonwealth of Massachusetts, this enactment 
continued to be the law of the commonwealth until its scope was 
enlarged by an act, passed on March 7, 1786, which provided 
that all grants and devises of real estate to a plurality of persons 
should be construed as creating tenancies in common, unless a 
contrary intention be. indicated by the terms of the devise or 
grant. Our own statute is to the same effect, first enacted in 
1821, now continued in R. S., c. 73, § 7, and running as fol
lows: "Conveyances not in mortgage, and devises of land to 
two or more persons, create estates in common [ and not joint 
estates], unless otherwise expressed. Estates vested in sur
vivors on the principle of joint tenancy shall be so held." 

There would he no question in the present case, on this 
point, if the gifts were of real estate and not of personal prop
erty; but the argument for the person claiming as survivor is, 
that the statute was designed to include realty within its opera
tion and exclude all other property. It seems incredible to us 
that any such distinction could have been contemplated. There 
is more reason for rejecting the offensive doctrine in its applica
tion to chattels or moneyed securities than in its application to 
landed estates. And great incongruity and inconvenience must 
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arise if applied to the one class of property and not to the other. 
The explanation of the apparent omission to embrace all kinds 
of property within the legislative interdiction is that the law
makers did not understand that the principle ever applied to any 
property other than real estate. Nor were they, in our judg
ment, mistaken in that supposition. The principle of survivor
ship was not extended to tenancies in chattels by the English 
courts until after the Massachusetts act of 1786, an act as bind-· 
ing on us as upon the courts in that commonwealth until we· 
virtually adopted its provisions by an act of our own passed in 
1821. Our ancestors little dreamed that any vitality was left. 
in the principle after the colonial law of 1643. 

The acts of 1643 and 1786 were intended more as declarations,, 
of principle, or declarations against a principle, than as under-• 
taking to repeal any acknowledged and binding law. The Eng
lish cases give no reason fur maintaining the doctrine of joint-• 
tenancy in chattels, excepting that of the analogy which exists, 
between devises and bequests, and the very reason given for the· 
adoption of the doctrine in that country forbids its adoptiom 
here. It exists there because there it is the law as applicable· 
to real estate. It does not exist here because here it is not the, 
law as applicable to real estate. It gained an ascendency in 
the English courts in about the beginning of the present century,. 
having before that time been repeatedly doubted or denied .. 
It never had growth or life in most of the American courts. 

Mr. Jarman (2 Jar. Wills *2,53) considers the doctrine of' 
survivorship, so far as applicable to money legacies and resid
uary bequests, as having been questionable until settled by 
Lord Eldon in Crooke v. De Vandes, 9 Vesey, 204, a case 
determined in 1803. The same author describes the instability 
of the general doctrine of joint-tenancy thus significantly: '' A 
devise or bequest to several persons 'equally amongst them,' or 
'equally,' or 'in equal moities,' or 'share and share alike,' or 
'respectively,' or with a limitation to their heirs 'as they shall 
severally die,' or 'to each of their respective heirs,' or 'to their 
executors and administrators respectively,' or to several 
'between' or' amongst' them, or 'to each' of several persons, 
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has been held, in contradiction of some of the very early cases, 
to make the objects tenants in common." And the author adds; 
H The preceding cases evince the anxiety of later judges to give 
,effect to the slightest expressions affording an argument in favor 
,of a tenancy in common; an anxiety which has been dictated 
lby the conviction that this species of interest is better adapted 
ito answer the exigencies of families than a joint-tenancy, of 
:which the best quality is that the right of survivorship may, at 
the pleasure of either of the co-owners ( if personally competent), 
be defeated by a severance of the tenancy." Such is the Eng
Jiish view of the doctrine. All other English writers on the 
.subject seem to entertain the same opinion. It is said by Mr. 
Williams, the able English commentator, that the principal use 
of joint-tenancy in England now is for the purpose of creating 
,estates in trustees, who are generally joint-tenants. Wmiams 
Real Prop. 111. 

But the American view is much more emphatic than that 
expressed by English authors. Mr. Bigelow, the American 
editor of Jarman's work ( 4th ed. p. *251), says: ~~in America, 
the title by joint-tenancy is much reduced in extent, and the 
incident of survivorship is still further cut down, and generally 
limited to cases in which it is proper and necessary ; as to cases 
of titles held by trustees, and to cases of conveyance or devise 
to husband and wife." This language is partially adopted from 
Chancellor Kent ( 4 Com. 400), who led off in stating similar 
views over sixty years ago, and other American authors, follow
ing in the same track, have conspired to enlarge rather than 
diminish the scope and extent of the American policy as advo
cated by him. Mr. Perry, perhaps, states the same thing as sat
isfactorily as any one, when he says: ~~in this country, title 
Ly joint-tenancy is very much reduced in extent and the inci
dent of survivorship is almost entirely destroyed by statutes, 
except in the case of trustees, executors and others, in whom 
such a tenancy is necessay for the execution of their trusts."· 
PerryTrusts (4ed.), Vol. 1, § 136. 

The doctrine of joint-tenancy and survivorship has many 
oppositions in its way. The law itself never creates joint-
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tenancy. It never comes through the steps of descent or dis
tribution. Parties alone can create the tenancy. The law in 
this respect allows parties to do what the law declines to do 
itself. The principle is emasculated by the privilege extended 
by the law to either joint-tenant to terminate the tenancy by a 
conveyance to a third person. As already seen, the law 
catches at straws to prevent its application to cases. Equity 
refusee to apply the principle except in clear cases. It is under 
legislative condemnation in most of the states, Maryland and 
South Carolina being, perh~ps, the only exceptions. In this 
eonnection the words of Lord Hardwicke, uttered in 1742, are 
apropos: ~~n is true that, in this court, joint-tenancies are 
not favored, because they are a kind of estates that do not make 
provision for posterity ; neither do I take it that courts of law 
do at this day favour them ; although Lord Coke says that 
joint-tenancy is favoured because the law is against the division 
of tenures, but as tenures are many of them taken away, and 
in a great measure abolished, that reason ceases, and courts of 
law incline the same way with this court.'' Hawes v. Hawes, 
1 Wilson (K. B.), 1H5. 

The present question has not directly appeared in any adjudi
cated case in Massachusetts or Maine, that we know of. But 
there are a few cases approaching towards the question which 
bear unfavorably on the rule of joint-tenancies. Legislative 
grants to two or more persons vest the estate in such persons 
as tenants in common. Higbee v. Rice, 5 Mass. 044. The 
statute abolishing joint-tenures applies to estates created before as 
well as to those created after the enactment, if not vested estates. 
Miller v. Miller, 1G Mass. 59. A present of sandal wood from 
the King of the Sandwich Islands to the master of a vessel for 
its owners vests the title of the article in such owners as tenants 
in common. Thorndike v. De Wolf, 6 Pick. 120. A grunt 
of land to two persons ~ijointly, to be equally divided between 

· them," creates a tenancy in common by the statute if not at 
common law. Burghardt v. Turner, 12 Pick. 534. 

Two cases in the Vermont reports are very much relied oni 
by counsel as supporting the contention for joint-tenancy in the-
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present case. The cases evidently lean in that direction, 
although to our minds precisely the same results could have 
been reached in the cases without the aid of any presumption of 
joint-tenancy, and in fact in spite of any contrary presumption. 
The facts disclosed in Gilbe1't v. llichard8, 7 Vt. 203, strongly 
indicate an intention of the teRtatrix in that case to create a 
joint-tenancy and not a tenancy in common, and the court says 
as much. It appeared that a testatrix gave to her three step
daughters, naming them, ho,vever, severally, certain family 
plate, pictures and musical instruments that came to her 
possession from her deceased husband who was their father. 
Two of the step-daughters died in the life-time of the testatrix, 
after which she made a codicil giving a.ll lapsed legacies in her 
will to another person, making no reference to this bequest, and 
evidently not supposing her codicil applicable to this bequest. 
It was reasonable to suppm;e that she gave the articles to her 
husband's children as a class of persons, as a family, not intend
ing any severance of the articles between them. The articles 
were of peculiar rather than of pecuniary value, and hardly 
capable of any just and perfect division, the court said. And 
the court further said: ii It was, therefore, altogether desirable 
that these sisters should have the property as joint-tenants and 
that it should not l>e sul>ject to a division. And furthermore it 
is not to be believed that, at the time of the making the codicil, 
,vhen two of the sisters were dead, the testatrix could have 
intended that the property so valuable to the children and of so 
little comparative value to any one else should be divided 
between the surviving daughter of her husband and a relation 
of hers not of kin to that daughter." The other case in the 
same state is Decanip v. Hall, 42 Vt. 83, in which it appears 
-that a testator gave an estate to a person for his life-time and 
then over to the two sons of such person. The court said that, 
if the estate to the two sons were to be regarded as a tenancy 
in common, the queer spectacle would· be presented of a legatee 
having, by the death of his son. an absolute fee in an estate, 
:although his interest was expressly limited by the testator to a 
life-estate therein. 
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We are not to be understood as opposing or deprecating the 
maintenance of joint estates, created by devise or deed, when 
the testator or donor intentionally constructs such an estate. 
On the contrary, it is the actual intention that we would 
ascertain if possible and be governed by it. The case of 
Anderson v. Parsons, 4 Maine, 486, cited by counsel, is an 
illustration of the extent to which the court may go to carry 
the intention of a testator in to effect, in which case the theory 
of a joint-tenancy of real estate prevailed as having been actually 
intended by the testator. And still, we should not regard that as 
so strong a case in its facts for the application of the principle 
of survivorship as either of the cases cited from the Vermont 
reports. The divergence between the learned court of that 
state and ourselves is that, whilst the principle of survivorship 
is by them apparently admitted, although as appears to us, not 
necessary to the results arrived at in their cases, we do not 
admit that the principle, as interpreted by the English courts, 
now exists or ever did exist in our jurisdiction. We do not 
contend that the doctrine is never applicable, but that it is not 
generally so. There are special cases where the principle has 
a most useful adaptation. Where the will speaks, that governs; 
but where the will is silent the law speaks and declares the 
intenti.on of the testator. It declares for tenancies in common
in equality. 

In the present case, there is nothing of any amount that could 
be coiistrued as having a tendency to overcome the presumption 
of a tenancy in common, although there are facts which appear 
to confirm such presumption. The residuary legatees were not 
related to each other, one being a relative of the testatrix and 
the other the wife of another relative of hers. They lived 
separately and were of different families. Besides the bounty 
to be received by them through the residuary clause, each was 
separately made a legatee for another large sum by the will. 
And the amounts to be thus receivable were not alike. 

The other question, as to who shall be the inheritors of the 
lapsed fund, is not difficult. The testatrix had no child. At 
her death, she had neither husband, father, mother nor sister 
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living. One brother survived her. There were no children or 
grandchildren of any deceased brother or sister. One great
grandchild of a deceased sister was living. The testatrix also 
left cousins. No claimants appear excepting the brother of 
the testatrix and her deceased sister's great grandchild. The 
brother must receive the fund, as the other relationship is excluded 
from participation on account of its remoteness. The statute 
limits the right of inheritance by representation to the grand
children of a deceased brother or sister, another brother being 
alive. R. S., ch. 75, § 1, clause 3. Formerly grandchildren 
were excluded from such right of representation. Quinby v. 
Hi,qgins, 14 Maine, 309. See Laws 1852 ch. 295. The term 
children, as used in our statute, does not comprehend grand
children, nor does the latter term comprehend the children of 
grandchildren. The statute means just what it says. It would 
have said more if more had been intended. Sometimes a testator 
uses the word children, meaning issue, and it is difficult even 
in that case to effectuate -the intention of such testator. The 
proof of it, to be collected from the whole will, must be plenary. 
No such latitude is allmrnble in construing a statute. 

The result is that the lapsed legacy of six thousand dollars 
will be added to the residuary fund, and that such fund thus 
increased will be equally divided between the living re~iduary 
legatee and William H. H. Eastman, the brother of the testatrix. 

We think the portion thus falling to Eastman can well afford 
to pay the costs and expenses of this litigation, whicT1 will 
comprise counsel fees on both sides and dit,hursements expended 
by any of the parties. Dec1·ee accordingly. 

vV ALTON' VIRGIN' EMERY' FOSTER and HASKELL' J J.' 
concurred. 

SILAS H. BOWLER 'l'S. WESTON BROWN. 

Waldo. Opinion March 26, 1892. 
Tax. Tax Sale. Ditto Marks. Sworn. R. S., c. 1, § 6, cl. 20; c. 3, § 24; 

c. 6, § 193. 

A tax sale of real estate is invalid when the copy of the notice, filed by the 
collector with the town clerk, does not have upon it the required certificate, 
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that the collector had posted the notice of the sale as required by R. S., 
c. 6, § 193. 

Also, when it appears that the assessors were not sworn. 

ON HEPORT. 

Real action, in which the case appears in the opinion. 

1V. H. Fogler, for plaintiff. 

Il. Bliss, Jr., fordefen<lant. 

EMERY, J. This is a real action for the recovery of a parcel 
of land, in Palermo, and is reported to the law court for determ
ination upon so much of the evidence as is competent and 
legally admissible. The plaintiff's claim of title is under tax 
deeds and tax sales for non-payment of taxes assessed in Palermo 
against the resident occupant of the land in 1882 and 1883. 

The proceedings. which are intended to work a forfeiture of 
lands for non-payment of taxes, are to he construed strictly in a 
controversy between the purchaser at a tax sale, and the original 
owner. The title acquired under such a sale is founded solely on 
the statute provisions and these must he strictly complied with. 
Greene v. Lunt, 58 Maine, 518; Tolman v. Hobbs, 68 
Maine, 31G. 

In this case the proceedings for two years, 1882, and 1883, 
are put in evidence, and in each set we find what seem to us 
fatal omissions or lack of evidence. 

I. ( 1882.) The statute. R. S., chapter 6, § 193, requires the 
collector of taxes, as one step in the procedure, to ~~lodge with 
the town clerk, a copy [ of his notice of intended sale J, with 
his certificate thereon," that he has given notice of the intended 
sale as required by law. The plaintiff put in evidence the 
copy of notice thus lodged with the town clerk in 1882, upon 
which copy the only certificate is as follows, '' I hereby certify 
the fr>llowing to be a true copy of the notice of the aforesaid as 
required by law." There is a total lack of any '' certificate that 
he has given notice of the intended sale as required by law," 
or that he has given any notice. The paper he lodged with the 
town clerk is merely certified to be a copy of another paper, 
which latter may, or may not have been posted as required by 
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law. The statute further provides that the'' copy and certificate 
shall be recorded by the elerk, and the reC(Jrd so made, shall 
be open to the inspection of all persons interested." The land 
owner by inspecting this record would not learn that any notice 
had been posted or otherwise given. The statute plainly 
requires the certificate above described, and the omission to 
make it is the omission of a necessary step in the procedure. 

II. ( 1883.) It must appear in evidence that the assessors of 
taxes ,vere duly sworn. Willia1nsbu1·g v. Lord, 51 Maine, 
599. The only evidence of such necessary fact in this case is 
an extract from the record of the doings of the inhabitants of 
Palermo in their March meeting, in 1883. By R. S., ch. 3, § 
24, the town clerk is required to record such fact, by recording 
the name of the officer, and of his office, by whom sworn, ::inti 

the time of taking- the oath. By R. S .. ch. 1, § 6, cl. 20, the 
word '' sworn " used in the record shall refer to the oath required 
in the particular case, and imply all the terms of that oath. 
It seems essential, therefore, either that the words of the oath 
be recorded, or that it should be expressly alleged in the record 
that the officer was '' sworn." The administration of the quali
fying oath is matter of substance, and should appear in the 
record as a substantive transa9tion, and not as a mere note to 
some other transaction. 

The extract is as follows: "Palermo, March 12, 1883. 
'' Then met the legal voters of the town of Palermo, and 

voted as follows, to wit : 
"Art. 1. Chose Eli Carr, Moderator. Sworn by John Greely. 

* * * * * * * * * * 
H Art. 4. Chose Hollis F. Foy, 1st assessor. " ,, 

'' 
" George W. Carr, 2d, " " " " 
" Woodbury Tibbetts, 3d, " '' " '' 

* * * * * * * * * * 
'' Art. 7. Chose S. B. Jones, Collector of taxes. Sworn by 

John Greely." 
One of the acts of the legal voters at that meeting was the 

election of assessors. The clerk undertook to make a record 
of that act. The ditto marks used by him in making that record 
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may, perhaps, be safely held to be equivalent to the words under 
which they are placed in the record of that particular act. 

The record of the assessors being sworn, ( if record evidence 
alone is offered, as here,) should be as clear and full as the record 
of their election. But the clerk used no words indicative of 
their being sworn. At the most, he only added to the record 
of their election sundry other ditto marks. These clearly do 
not refer to any words in the record concerning the assessors. 
The plaintiff, however, contends that these other ditto marks 
refer to words in the record of the election and qualification of 
the moderator, viz, ~~ sworn by John Greely," and should be 
held equivalent to such words. We do not think so. The 
qualification of the moderator was an act by itself. Other acts 
evidently intervened between that and the election of the 
assessors, the records of which are omitted from the extract. 
The extract itself plainly so indicates. The ditto marks in 
question may, and most likely do, refer to some words in the 
omitted record of the act next preceding, words which so far 
as we know may be entirely different from those in the record 
concerning the moderator. We do not think the record of an 
essential transaction can he made up wholly with ditto marks, 
unless, indeed, the words to which they refer are unmistakable. 

For lack of sufficient evidence that the assessors were in fact 
duly sworn, we must hold that the tax sale of 1883 passed 
no title. 

It is sometimes said that it is difficult to so assess a tax, and 
make a tax sale, as to pass a title to the purchaser. It should 
not be so. Every necessary step is named in the statute, and 
it is only necessary to have competent evidence that such steps 
were taken. 

The plaintiff does not claim that his case is supported by R. 
S., ch. 6, § 205. 

Judgment for defendant. 

PETERS, C. J., VIRGIN, LIBBEY, FosTER and WHITEHOUSE, 

JJ., concurred. 
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380 MANSON V, LANCEY. 

JOHN W. MANSON, Executor, 
vs. 

WILLIAM K. LANCEY, and another. 

Somerset. Opinion March 28, 1892. 
Promissory Note. Limitations. Payment. R. S., c. 81, § § 97, 100. 

[84 

An indorsement on a promissory note of the value of a quantity of lumber 
delivered to the payee by the maker, made by express agreement of the 
parties four years after the delivery of the lumber, will be deemed a 
payment on the note, as of the date of the indorsement, which will prevent 
the operation of the statute of limitations, it not appearing that there was 
any agreement, express or implied, to appropriate the lumber to the payment 
of the note at the time of the delivery. 

ON REPORT. 

Assumpsit on a promissory note. The defendants pleaded 
the general issue and statute of limitations. 

The case is stated in the opinion. 

D. D. Stewart, J. W. Manson, with him, for plaintiff. 

S. S. Bmwn, for defendants. 
It is the payment, and not the indorsement of the payment, 

that extends or renews the note. If payment was not such, 
when the boards were delivered, no payment has ever been 
made. The indorsement recites it was same as if made when 
the boards were delivered, and to draw interest from that time, 
thus recognizing the equity of such construction as to time of 
payment. Sargent v. Southgate, 5 Pick. 311; Robinson v. 
Perry, 73 Maine, 168. Uncertainty as to amount of hoards 
received does not destroy the effect of payment. D£n.-:more v. 
Dinsmore, 21 Maine, 433; Barnard v. Bartholomew, 22 Pick. 
391. The act of indorsing payment was plaintiff's, defendants' 
consent not established. Blanclwrd v. Blanchard, 122 Mass. 
558; Bl'ightrnan v. Hicks, 108 Id. 246. 

WHITEHOUSE, J. Assumpsit upon a promissory note of 
which the following is a copy: 

~~Pittsfield, Feb. 22, 1875. 
~~ For value received of J. C. Manson I promise to pay him or 
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order four thousand dollars in one year from date and interest 
at the rate of eight per cent, semi-annually until paid. 

'' W. K. Lancey. 
"Isaac H. Lancey, Surety." 

The following indorsements appear upon the note, viz: 
"March 6, 1876, received three thousand dollars." 
"May 3, 1880, rec'd of I. H Lancey five hundred forty-one 

dollars Hnd twenty-five cents." 
"Jan'y 21, 1881, rec'd check by Robert Dobson & Co. 

$328.86 by hand of I. H. Lancey." 
'' Oct. 16, 1885, by 2226 feet of boards at $15.00 per thou

sand, delivered about June 1, 1881, to be indorsed with interest 
on same from that time to now, by order of I. H. Lancey. 
Boards were had of W. K. L." 

The defendants admitted the first three indorsements, hut 
denied the last one and claimed that the action was barred by 
the statute of limitations. The writ was dated February 
23, 1888. 

Section 97, of chapter 81, R. S., provides that no acknowl
edgment or promise takes the case out of the operation of the 
statute, ''unless the acknowledgment or promise is express, in 
writing, and signed by the party chargeable thereby." But 
section 100, of the same chapter says that, ''nothing herein 
c.ontained alters, takes away or lessens the effect of payment of 
any principal or interest made by any person. But no indorse
ment or memorandum of such payment, made on a promissory 
note, by or on behalf of a party to whom such payment is made, 
or purports to be made, is sufficient proof of payment to take 
the case out of the statute of limitations ; and no such payment 
made by one joint contractor affects the liability of another." 
I~ is well recognized and familiar law that the "effect of pay
ment of any principal or interest" made and intended as part 
payment of a debt is an acknowledgment of that debt and a 
renewal of the obligation to pay it. Sinnett v. Sinnett, 82 
Maine, 278. 

In other words, while a mere acknowledgment or promise 
must he in writing and signed by the party chargeable, to render 
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it valid, a new promise is implied from the fact of a partial pay
ment of principal or interest. Sibley v. Lumbert, 30 Maine, 253. 

But, it is the fact of payment that operates as a renewal of the 
promise and removes the statutory bar, and not merely the 
indorsement on the note. The indorsement is simply evidence 
of payment, and sufficient evidence only when made by the 
party liable to pay the note. The indorsement may never be 
made, but if the fact of p:1yment is satisfactorily established by 
other evidence, it is equally effectual to save the case from the 
operation of the statute. It is well settled that such payment 
may he proved by parol. E,qery v. Decrew, 53 Maine, 392; 
Evans v. Smith, 34 Maine, 33; Woo<l on Limitations, sections 
105, 115; Blanchard v. Blanchard, 122 Mass. 558. 

In the last named case, the question was carefully considered 
and the leading authorities hearing upon it were critically 
examined and djstinguished. In that case there was an indorse
ment on each note in the defendant's handwriting to the effect 
that fifty dollars had been received on it. It appeared, how
ever, that no money was in fact paid. But, the plaintiff offered 
to prove that it was agreed between the parties, when the indorse
ments ,vere made, that they should he deemed payments suffi
cient to save the note from the statute of limitations. This evi
dence was held inadmissible. The court said, ii Payment, within 
the meaning of the statute, must be the actual payment of money 
or its equivalent; it therefore necessarily follows, that an indorse
ment, which it is agreed does not represent such a payment, and 
is not signed by the party to be charged, cannot be made, by 
force of an oral agreement, evidence of a new and continuing 
contract .... There can be no question that oral :igreements are 
competent to prove that certain payments of money, or that a note, 
or the transfer of property, or settlement of accounts, or the assum
ing of certain obligations of a pecuniary character actually per
formed, are, as between the parties, to be taken as payments on 
account of, or in reduction of, a particular note within the 
meaning of the statute ; but we are of opinion that such oral 
agreements must conform to and relate and give color to some 
actual transaction, whereby something of value passes between 
the parties." 
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In Bodge1' v. A1'ch, 10 Exch. 333, it was agreed between 
plaintiff and defendant that the future maintenance of the plaint
iff's child by the defendant should be taken in part payment of 
the interest on the defendant's note held by the plaintiff; and 
it was held tha.t such maintenance of the child must be deemed 
part payment within the statute. Baron Parke said : '' The 
part payment need not be in money, but in any mode which the 
parties agree shall be treated as equivalent to a payment in 
money. Therefore, the settlement of accounts in 1839, whereby 
it was agreed between the plaintiff and defendant that the interest 
up to that time should be considered as paid and discharged, is 
such a payment as took the case out of the statute. My brothers 
are all of opinion that the maintenance of the child, part of 
which took place within six years before the commencement of 
the action, being the agreed mode of payment of interest, was 
a payment within the meaning of the exception." Barnn Martin 
was of opinion that any facts which would prove, a plea of pay
ment of interest, in an action brought to recover it, would be 
sufficient to bar the statute. 

In Amos v. Smith, 1 H. & C. (Exch.) 238, the plaintiffs 
were trustees of a marriage settlement, and lent to the husband, 
in 1833, some of the trust money which was settled to the 
separate use of the wife, upon the security of a bond, executed 
by him and the defendant as surety, conditioned for the pay
ment of eight hundred and sixteen pounds and interest. No 
interest was paid by the husband, and in 184 7, it was arranged 
between the plaintiffs, the husband and the wife, that she should 
give the plaintiffs a receipt for the interest due to that date, 
which she did; and she afterwards gave receipts to the plaintiffs 
for each half year's interest until 18G0. No money passed 
between the parties, and it \Yas held that the transaction 
amounted to a payment or sath,faction of the interest so as to take 
the case out of the statute of limitations. It was a mode of 
settlement of accounts between the parties, and Baron Bramwell 
was of opinion that the wife could not maintain a suit against 
the trustees to enforce payment of interest to her. ''If," said 
he, '' the money had been paid by the husband to the trustees 



384 MANSON V. LANCEY. [84 

and immediately handed over by them to the wife, that would 
have been a mere idle ceremony. There are numerous cases 
which establish that there may he a payment hy settlement of 
accounts. vVhen two persons indebted to each other meet and 
agree to set off their respective debts, that is not a mere settle
ment of accounts, but is as much a payment as if the money had 
passed between them." 

In the case before us, the question presented for the decision 
of the court on the evidence reported, is whether the hoards 
mentioned in the last indorsement are to be deemed a payment 
on the note made when they ·were delivered in 1881, or as a 
payment made at the date of the indorsement. 

If the boards were received under a mutual agreement, express 
or implied, that they were to be then appropriated in part pay
ment of the note, and the party from whom they were received had 
authority at the time of the delivery to make sueh appropriation, 
they must be deemed a payment made at the date of the delivery. 
The boards in question appear to have been a part of a lot which 
originally belonged to ·william K. Lancey, the maker of the 
note. It is satisfactorily shown by the testimony that the entire 
lot of lumber was under a mortgage to the defendant, Isaac H. 
Lancey, and two others, as indemnity for signing this and other 
notes. William K., therefore, had no authority to apply any 
part of this lumber to the payment of a particular note without 
the eonsent of Isaac. Nevertheless, he assumed to deliver to 
the plaintiff's father, the payee of the note, the amount in ques
tion without the consent of the mortgagee. Isaac testifies that 
he had no knowledge whatever of the original transaction. 
There is no evidence in the case showing any express agreement 
between William K., and J.C. Manson that the boards were to 
be applied in payment of the note. The only person living 
who has any knowledge of that transaction is William K. He 
was not called as a witness, and his absence has significance 
upon this point. Nor can any such original agreement, to 
apply the boards to the note, be implied from the circumstances 
and situation of the parties, for 'William K., had no authority to 
make such an arrangement at that time. Furthermore, it 
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appears that Isaac exercised acts of ownership and control over 
the entire lot of lumber and claimed that it. was his property. 
He personally sold a quantity of it to Dobson, received the 
check in his own name and applied it to the payment of the 
note as shown by the first indorsement. It appears, however, 
that after Isaac learned of the delivery of the lumber to Manson, 
he had several interviews with him in regard to the amount, but 
there was a dispute in relation to it, and no agreement to indorse 
the amount on the note was ever made during the life-time of 
J. C. Manson. 

The indorsement of October 16, 1885, is in the handwriting 
of the plaintiff, and there is a conflict of testimony respecting 
the circumstances under which it was made. The plaintiff tes
tifies that Isaac expressly authorized and directed him to indorse 
the amount on the note according to his figures, and that there
upon he wrote the indorsement as it now stands, in Isaac's 
presence ; that he read it to him and that Isaac distinctly 
assented to it. Isaac denies that he ever authorized it or con
sented to it. But the plaintiff's testimony upon this point is 
corroborated by other witnesses and by all the circumstances and 
probabilities connected with the transaction. It was for Isaac's 
interest to have the indorsement made, both to reduce the debt, 
and to avoid a threatened suit. He admits that he was present 
when the indorsement was made, and that it was read to him. 
It recites the fact that it was done t, By order of I. H. Lancey;" 
and it is highly improbable that the plaintiff would have the 
hardihood to read a false statement to him, and after hearing 
him repudiate it still rely upon it as a valid indorsement, and 
remain inactive until the note was barred by the statute of 
limitations. 

The language of the indcm,ement is in entire harmony with 
the plaintiff's theory. It was not worded with studied accuracy 
but the meaning is plain. It is in the form of an entry of 
credit: tt By 2226 feet of boards which were delivered about 
June 1st, 1881; and it is agreed that they are now to be indorsed 
with'interest on same from that time." Such is the obvious pur-

voL. LXXXIV. 2G 
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port. It does not mean that they were delivered to be indorsed in 
1881, for it would be manifestly absurd to say that it was agreed 
in 1881, that they should be then indorsed with interest'' to now." 

The conclusion is, therefore, irresistible, that on October 16, 
1885, Isaac, with a fu]l understanding of the facts, ratified the 
act of ·wmiam in delivering this ]umber, and intentiona11y 
assented to the indorsement in question as representing a 
settlement of the account and a valuable consideration pas
sing from him to the plaintiff at the time of the indorsement. 
The lumber had been delivered genera11y on the credit of the 
plaintiff's testator. He was liable to account to the defendant, 
Isaac, for the value of it. By the settlement, Isaac received 
that value in reduction of the debt which he was liable to pay. 
It was a transaction which would have supported a plea of 
payment in an action on the note. 1Villiam K., was interested 
in the property as mortgagor and made no objection to the 
indorsement. 

The long delay has been at the instance of the defendant and 
for his accommodation. The plaintiff's forbearance should not 
inure to his prejudice; and while the sound public policy which 
underlies the statute of limitations, regarded as a statute of 
repose, is not to be questioned, the position of the defendant in 
this case is not so meritorious as to justify the court in giving 
less than its full value to all the evidence tending to support 
the plaintiff's contention. 

The note is not barred by the statute of limitations. 
Judgment for plaintiff. 

PETERS, C. J., WALTON, LIBBEY, EMERY and HASKELL, 
J J., concurred. 

HENRY A. NEELY vs. SARAH A. HosKINS, and others. 

Penobscot. Opinion March 29, 1892. 
Deed. Trust. Condition. 

Where a grantor conveyed a parcel of land with a church edifice thereon with 
a warranty against claims through or under himself, to the Bishop of the 
Protestant Episcopal church for the diocese of Maine, receiYing five hundred 
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dollars therefor, not an extremely inadequate price under the circumstances 
for the interest actually conveyed, the money paid having been collected 
through contributions from friends of the church, the conveyance being 
made to the bishop " and his successors in office, upon the condition that 
it [the property conveyed] shall be forever held for the use of the Protestant 
Episcopal church in Old Town," the grantor having at the date of the con
veyance a technical fee in the estate subject to a right of perpetual use by 
the church, excepting as to a basement hall in the building, in which the 
grantor had a qualified right of use: it was held, that the deed is not upon 
a condition that can be the foundation for any forfeiture to the grantor or· 
his heirs, and that the instrument of conveyance merely creates a trust in. 
the bishop for the benefit of the parish at Old Town, and enforceable in equity 
only in its behalf. 

ON REPORT. 

This was a writ of entry brought by the plaintiff as the suc-
cessor of George Burgess, late Bishop of the Protestant 
Episcopal church in the Diocese of Maine, to recover possession, 
of a certain lot of land and edifice thereon known as St. James'' 
church and lot in Old Town. 

The writ is dated December 18, 1888. Plea, general issue,, 
with a brief statement alleging that one Ira Wadleigh conveyed 
the premises to George Burgess and his successors upon con-• 
dition, and that the condition had been broken and the estate· 
forfeited to the defendants as sole heirs of said vV adleigh. 

Other far.ts stated in the opinion. 
The defendants claimed that the property was conveyed on 

condition that it should be occupied and used for religious 
services by the local parish, or possibly by the bishop ; thnt it 
has been abandoned by the parish ; and that this abandonment 
is proved, partly by the church's being allowed to fall into decay, 
partly by a transfer of the religious services by the officers of 
the parish to a building other than the church, and partly by 
other evidence. They did not appear to deny the bishop's title, 
but contended that his estate was forfeited by breach of the 
condition under which they allege he holds. 

From the evidence introduced by the plaintiff, it appeared 
that up to the 21st November, 1886, the premises were occupied 
by the parish, under the bishop, for religious services and other 
uses. The church was not in thorough repair, but was tenant
able. The parish had gradually accumulated a sum of money, 



,388 NEELY V. HOSKINS. [84 

with which, as soon as it should seem advisable, it intended to 
repair or to rebuild the church. This repairing or rebuilding 
was delayed, in part because the members had not fully agreed 
upon which should be done,-repairing or re-building,-and in 
part because it was desirous of letting the fund grow a little 
larger before it did either. In November, 1886, the parish 
,(j)ffi.cers, by reason of the difficulty of warming the church prop
(erly during the winter, transferred the services temporarily 
!b,y invitation of one of its wardens, to a room in his newly-
1lt}uilt dwelling-house, where he had a front room which he had 
mot furnished, and which it was thought, would afford a 
:-s1J.ffi.ciently convenient place for the services through the winter, 
- the intention being to resume service in the church the next 
spring or summer. The parish, is a small one, the average 
number of persons worshipping with it being about thirty. 

The services were not resumed in the church the following 
spring or summer ~ the reason given by the parish officers 
being that, although they always intended to go back, they let 
matters run along as men often do ; and that this inaction was aided 
by their idea that they would thus avoid a double removal, for 
they hoped that during the year the old church would be either 
re-built or repaired. In November, 1887, the two defendants, 
who are granddaughters of "T adleigh entered on a claim of 
breach of condition; and in April, 1888, they seized the pos
session of the church, thus preventing the return of the parish. 
During all this time, the pariBh officers held the keys of the 
church, and much of the parish property was kept in the church, 
where it had been left when the services were transferred to 
the dwelling-house. 

Geo. T. Sewall, and N. & H. B. Gleaves, for plaintiff . 
. Conveyance in fee, upon trust or in restriction: 2 Wash. R. 

P. § *447; Gmy v. Hussey, 83 Maine, 329; Stanley v. Golt, 
5 Wall. 165; Wright v. Wilkins, 2 Best & Smith, 248; 1 Sug. 
Powers, 122, 7th ed; Hoyt v. Kimball, 49 N. H. 322; Fuller 
v. Arms, 45 Vt. 400; Chopin v. Har1·is, 8 Allen, 596; So/tier 
v. Trinity Church, 109 Mass. 19; Rawson v. School District, 
7 Allen, 125; Episcopal City Mission v. Appleton, 117 Mass. 
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329; Stone v. Houghton, 17 5 Mass. 135; Ayling v. Ifrarne1·, 
133 Mass. 12; Salton.stall v. Propr·'s, 7 Cush. 201; Ayer v. 
Emery, 14 Allen, 70; Brown v. Caldwell, 23 w·. Va. 187; 
Paschell v. Passnwre, 15 Pa. St. 295-301; McKnight v. 
Krentz, 51 Pa. St. 333; Homer v. Chicago Ry. Co. 38 Wis. 
165; Cm·ter v. Branson, 79 Ind. 14; Wie1· v. Sinimon.,;;, 55 
Wis. 637; Jackson v. Brownson, 7 Johns. 235; Austin v. Cmn
bridgeport Parish, 21 Pick. 215; Post v. Weil, 115 N. Y. 3(,6; 
Bae. Abr. (Covenant, A.); Shep. Touch, lGl; 4 Kent. Com. 
132; Clement v. Burtis, 121 N. Y. 709; Ma:wn v. Manche8ter, 
9 Wheat. 55; Crane v. Hyde Pw·k, 135 Mass. 147; Lynde v. 
Hough, 27 Barb. 415; Hadley v. Hadley M 1fg Co. 4 Gray, 145; 
Osgood v. Abbott, 58 Maine, 81; Emerson v. Simpson, 43 N. 
H. 475; Mead v. Ballard, 7 Wall. 290; Voris v. Renshaw, 
49 Ills. 425; McKissick v. Pickle, 16 Pa. St. 140; Mills v. 
Evmu;ville Seminw·y, 58 Wis. 135. 

Waiver of condition: Hooper v. Cummings, 45 Maine, 359; 
Hubbanl v. Hubbard, 97 Mass. 192; Ludlow v. R.R. Co. 12 · 
Barb. 440; Andrews v. Senter, 32 Maine, 397; Guild v. 
Richards, 16 Gray, 309. 

Right to enforce forfeiture lost by conveyance after alleged 
breach of condition : Craig v. Frankli"n County, 58 Maine, 
479; Nicoll v. R. R. Co. 12 Barb. 460; 1 Add. Cont. *261; 
Rice v. R. R. Co. 12 Allen, 142; 5 Vin. Abr. Condition, I, 
d, 11; Bowen v. Bowen, 18 Vt. 534; Peaks v. Blethen, 77 
Maine, 510. 

Charles P. Stetson, for defendants. 
Counsel cited: Austin v. Cambridgep01·t Parish, 21 Pick. 

215; Hayden v. Stoughton, 5 Pick. 528; Allen v. Howe, 105 
Mass. 241-2; French v. Old South Soc. lOG Mass. 479; Tilden 
v. Tilden, 13 Gray, 104. 

PETERS, C. J. This is a real action to recover a lot of land 
with a church edifice thereon, situated in Old Town, the demand
ant claiming under a deed to himself from Ira Wadleigh, dated 
November 21, 1885, which, omitting formal parts and descrip
tion of premises, is as follows : 
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"Know all men hy these presents, that I, Ira Wadleigh, now 
of Sacramento in the state of California, formerly of Old Town, 
Maine, by Joseph B. Moor, of Bangor, my lawful attorney duly 
and legally authorized to make and execute an<l deliver these 
presents, in consideration of fiye hundred dollars to me in hand 
paid by George Burgess, of Gardiner, Bishop of the Protestant 
Episcopal church for the Diocese of Maine, the receipt whereof 
is hereby acknowledged, do hereby give, grant, sell and convey 
unto the said George Burgess, BiRhop as aforesaid, upon the 
condition that it shall be forever for the use of the Protestant 
Episcopal Church at Old Town, and to his successors in said office 
forever, a certain lot of land on the east side of Marsh's Island 
in Old Town, county of Penobscot, Maine, and all the buildings, 
.fixtures and property thereon at the date hereof, known as St. 
James' church and lot, to wit: Reserving and except
ing from said conveyance, to said "r adleigh and to J. H. 
Hilliard, their heirs and assigns, the occupation of three pews, 
to wit, to said v\;..,. adleigh pews numbered eleven and thirteen, 
and to said Hilliard the pew heretoforl' conveyed to him by deed 
from said Wadleigh or the parish of St. James' church. 

"To have and to hold the aforegranted premises, with all the 
privileges and appurtenances thereof, to the said George Burgess 
and his suecessors in said office forever. And I do covenant 
with said grantee and his successors that said premises are free 
of all incumhrances created by me, and that I and my heirs shall 
and will warrant and defend the same to the said grantee and his 
successors forever, against the lawful claims and demands of a.Il 
persons claiming by, through or under me. 

"In witness whereof, I, the said Wadleigh, by Joseph B. Moor, 
my attorney, authorized as aforesaid, for the consideration 
:aforesaid, have hereunto set my hand and seal this day of , 
in the year of our Lord one thousand eight hundred and sixty
nve." 

The defendants are grantees and heirs of Ira Wadleigh, now 
,deceased, and claim that the foregoing is a deed upon condition 
subsequent, that the condition has been broken, and that the 
iestate has reverted to themselves as such heirs. 



Me.] NEELY ?J. HOSKINS. 391 

Upon the question of forfeiture and reverter, and of estoppel 
and waiver, much evidence is adduced on both sides and many 
arguments urged. The demandant's counsel, however, deny 
that the conveyance is upon condition, contending that it is to 
be construed as a deed of trust merely. If this position be 
tenable, and we feel constrained to so hold, all the other ques
tions that have appeared in the case become superseded thereby. 

It fa not expressed in the deed that the estate shall be revert
ible for any cause, but it is contended that the idea is implied. 
The term condition does not necessarily import it. Condition 
may mean trust and trust mean condition, oftentimes. The 
construction must depend upon the context and any admissible 
evidence outside of the deed. 

An examination of certain prior instruments of conveyance 
to Wadleigh, from the parish, named in his deed to the Bishop, 
will very much assist in showing the intention of the parties as 
contained in the deed in question. 

The parish, having a full title to the property, excepting as 
encumbered by mortgage, conveyed, on July 8, 1852, to °""'~ ad
leigh certain pews in the house by a deed of the following 
form: 

"Know all men by these presents, that we, the undersigned, 
wardens of St. ,James' church, in Old Town, being duly author
ized in the premises, in consideration of large claims against the 
parish given up to us in s~id capacity by Ira °""'? adleigh, Esq., 
which we do hereby acknowledge, have bargained, sold and con
veyed, and by these presents do hereby bargain, sell and convey 
unto said Wadleigh and his heirR and assigns forever the right 
to occupy, use and enjoy forty-five pews in St. James' church, 
in Old Town aforesaid, and the privileges to said pews belong
ing, said pews being numbered as below. 

H This conveyance is on the condition that neither the said 
"\\T adleigh nor his heirs or assigns shall change the worship in 
said church to any other denomination than that of the Protest
ant Episcopal Church, or in any manner consent that it. may be 
changed, and it shall be void and the property revert, if so 
changed either wholly or in part. 
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'
1 To have and to hold the rights aforesaid to him, said Wad

leigh and his heirs and assigns forever upon the condition afore
said. And we do hereby in our said capacity covenant with said 
Wadleigh that said pews are free of all incumbrances, and that 
we in our said capacity will, and the wardens of said church 
shall, warrant and defend said pews on the condition aforesaid, 
to him, said Wadleigh and his heirs and assigns forever against 
the lawful claims and demands of all persons. 

"In testimony whereof, we the wardens of the church afore
said, have set their hands and affixed their seals this eighth day 
of July, A. D., 1852, in our capacity of wardens. 

'
1 The pews hereby conveyed are numbered us follows : . . 

11 Signed, sealed and delivered in the presence of us. 
'

1 D. C. Weston. Ira Wadleigh, (L. s.) 
Cony Foster." (L. s.) 

On the same day the parish made to him another deed, 
( omitting a part of the description of the premises) as follows : 

1'Know all men by these presents, that we, Ira Wadleigh and 
Cony Foster, wardens of the parish of St. ,Tames' Church in Old 
Town, Maine, being duly authorized in the premises, in con
sideration that Ira ·Wadleigh, Esq., of said Old Town, has given 
to the said parish a receipt in full ofall demands, and has also given 
to said parish a full release and discharge of a mortgage against 
said parish, recently assigned to said vVadleigh by Samuel 
Blake, Esq,, do hereby give, remise, release, sell and forever 
quit claim unto the said Wadleigh, his heirs and assigns, a cer
tain parcel of land, with the church and one other building 
thereon, lying on the east side of Marsh Island in said Old 
Town, viz: Lot numbered fourteen, according to Herrick's plan 
of part of lot numbered fifteen, Holland's survey and plan, and 
bounded as follows : being the same lot conveyed to · 
the parish by Turner Cowing and James Green, November 
26th, 1849. 

"To have and to hold the aforementioned premises with all the 
privileges and appurtenances to the same belonging, to the said 
Wadleigh and to his heirs and assigns forever, subject to the 
following reservations and conditions : 
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In view of all the circumstances, the witness Sewall, who 
would be perhaps more likely than any other person to be 
informed on the question, testifies that the five hundred dollars 
paid was an adequate consideration for the interest purchased. 
At all events, that sum ·was satisfactory to the grantor, who had 
removed from Old Town and was then in California. The 
parish was evidently poor and the pews neither valuable nor 
salable. Of course, if the premises were worth no more than 
that sum to sell, there would be no more value in them to the 
grantor upon a reverter. The heirs are mistaken in supposing, 
if such be their view, that a forfeiture of the interest to them 
would discharge the conditions imposed upon the property by 
prior deeds. In the light of these facts, it seems unreasonable 
to believe that the grantor "\Vadleigh would have asked for 
conditions of forfeiture, or that the grantee would have sub
mitted to any. 

Furthermore, there is every reason to believe that the 
grantor never conceived the idea of inserting any condition fol' 
his own benefit in his conveyance. The deed was executed in 
his name and for him by Joseph B. Moor, a son-in-law, under 
the authority of a general power of attorney to take possession 
of all his real and personal property in Penobscot county, and 
any property in which he was interested, and sell the same or 
any part thereof, for such sums or prices and on such terms as to 
him should seem meet. The same grantor sells to Charles Wad
leigh a balance of the church lot not covered by his deed to the 
Bishop, describing it as "all the land west of the premises here
tofore by me conveyed to George Burgess, Bishop of the Diocese 
of Maine, in trw;tfor the parish of St. James." 

He not only th us describes the conveyance as a trust, but 
the Bishop does the same thing, who undoubtedly dictated the 
form of the deed by the following written communication : 

'' Gardiner, May 3, 1865. 
"My Dear Sir: I have written to Mr. Joseph B. Moor, of 

Bangor, who Mr. Wadleigh authorized, by his power of attor
ney, to make a deed of his interest in the church at Old Town; 
and have informed him that I would request you, as Mr. Wad-
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leigh suggeAted, to prepare the deed, and would have the money, 
$500, in readiness at the time of its execution. 

'~ The deed, it appears to me, should be made to me, as 
Bishop of the Protestant Eph;copal church in Maine, and to my 
successors in office, in tru:,tfm· the par1'.slt of St. James' church, 
Old Town. 

'
1You will judge best whether it should be a quit-claim deed 

or more. You will also satisfy yourself, I presume, by exam
ination, that there is no other incumbrance. 

''Mr. Wadleigh reserves five pews ; and they should be 
designated. He fixes the boundary at twenty-five feet west of 
the church. If you will send me the draft of the deed before it 
is executed, I will send it back with a check for the money. 

Respectfully yours, George Burgess." 
Hon. G. P. Sewall." 

If it be inquired why there were inserted in the deed to the 
Bishop the words, "upon the condition it shall be forever held 
for the use of the Protestant Episcopal church in Old Town," 
the answer is that the Bishop was buying the interest for the 
parish and not for himself. He collected the money paid for 
the purpose for the parish and not for himself. Therefore he was 
to hold the property for the benefit and use of the parish. Had 
the bishop taken a deed to himself in unqualified terms, the parish 
would have stood in the same relation towards him as they had 
before stood with 1Vadleigh. The object was to extend relief to the 
parish and obtain its· freedom from such claim in the hands of 
Wadleigh or any one else. It was not to have the claim of 
Wadleigh assigned, but to extinguish it. 

Undoubtedly the deed contains a condition for the benefit of 
the parish, but not for vVadleigh's benefit. It operates between 
the parish and the Bishop, and is not available otherwise. 
Every trust implies a condition that the trustee will faithfully 
administer the trust. Equity would enforce this trust at the 
instance and for the benefit of the parish. But the heirs of Ira 
Wadleigh could not complain. Bollier v. Trinity Church, 109 
Mass. 1. Judg1nent for demandant. 

WALTON, VIRGIN, EMERY, FosTER and HAsirnLL, JJ.,·, 
concurred. 



Me.] WISWELL V. BRESN ARAN. 

ANDREW P. WISWELL, and others, Trustees, 
V8. 

JonN H. BRESNAHAN. 

Hancock. Opinion March 29, 1892. 
Contract. Condition. Assent. Alteration. 
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A stipulation, that the trustees of a certain fund, to be raised by subscription, 
should signify their acceptance of the trust in writing, is a condition pre
cedent to their right to enforce such subscriptions. 

ON REPORT. 

Action of debt. The case appears in the opinion. 

A. W. King, F. L. Mason with him, for plaintiffs. 

J. B. Redman, for defendant. 

WHITEHOUSE, J. This was an action of debt on a contract 
to recover the amount due on the defendant's subscription to a 
'' shoe-factory fund," in the city of Ellsworth. 

It appears from the evidence reported that the defendant 
signed a subscription paper by which he promised to pay the 
amount of his subscription to the plaintiffs, who were therein 
named as trustees of the fund, '' when there shall have been sub
scribed an amount sufficient, in the judgment of the trustees, 
to carry out the purposes of this trust." This paper further 
states that ''the purposes of the trust and the rights, pmvers 
and authority of said trustees are as set forth in the following 
articles which we, the subscribers, severally agree to, and said 
trustees shall in writing signify their acceptance of the trust 
according to said articles." Art. II, directs the trustees to 
expend such sums as they might deem expedient for the 
purchase of lands and the erection of buildings; and Art. V, 
is as follows: '' The balance not expended as provided in Art. 
II, of the whole sum hereby subscribed and collected, not 
exceeding twelve thousand dollars, may be given by said trus
tees to any persons, firms or corporations who shall take a 
lease or leases of said property, said gift or gifts to he made on 
such terms and conditions as shall be determined upon by 
said trustees." 
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The plaintiffs never signified in writing their acceptance of 
the trust according to the articles of this agreement, but after 
subscriptions aggregating some three hundred dollars, including 
the defendant's, had been obtained upon it, this paper ·was with
drawn and another one circulated in its stead of imbstantially 
the same tenor, with the exception of Art. V, which is as follows: 
'' The said trustees may in their discretion at any time convey 
to any persons, firms, or corporations, the lot, buildings or 
machinery purchased or erected, as provided in Art. II, upon 
such terms as they may decide, and with or without consideration, 
as they may deem for the best interests of the city of Ellsworth 
and of these subscribers." -The plaintiff.-, formally signified in 
writing their acceptance of this trust by an indorsement over 
their signatures, and thereupon further subscriptions were 
obtained on this second agreement aggregating nearly twenty
five thousand dollars, n, sum sufficient, in the judgment of the 
trustees, to carry out the purposes of the trust. 

If the defendant is liable in this action, it is by virtue of the 
contract which he signed. But it is an elementary principle 
common to all contracts that there must be a mutual assent of 
the parties to the same subject matter in the same sense. No 
contract is completed until each party has accepted every prop-
08ition of the other without modification or the addition of new 
matter. There must be a clear accession on both sides to one 
and the same set of terms. 1 Chit. Con. 15-21 ; Met. Cont. 
18; 1 Pars. Cont. 47G; Jenness v. Iron Co. 53 Maine, 20; 
Railroad v. Uni"ty, G2 Mnine, 153. The result of the author
ities is all embraced in the simple principle that only when the 
wills of the parties so unite in the same thing as to exactly 
coincide, does the law recognize a contract. Bish. on Cont.§ 334. 

But it appears from a comparison of the two papers that after 
the defendant's subscription had been obtained on the first one, 
and before the plaintiffs had signified their acceptance of the 
trust, a material alteration was made in Art. V. The terms of 
Art. V, in the second paper disclose an esssential modification 
of Art. V, in the paper declared on in the writ. The authority 
conferred upon the trustees respecting the disposition of the 
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funds is widely different. There appear to be two separate and 
distinct trusts. The trust accepted by the plaintiffs in writing 
is not the one set forth in the contract signed by the defendant. 

The acceptance of the trust by the plaintiffs according to the 
articles of the agreement must be deemed an essential term of 
the contract. The defendant might well repose special confi
dence in the integrity, ability and discretion of the plaintiffs, 
and willingly contribute to a fund to he employed at their dis
cretion, when he would decline to subscribe if others were named 
as trustees. Acceptance by the plaintiffs was, therefore, a 
condition precedent to their right to enforce payment of the 
subscriptions. 

But it is insisted in behalf of the plaintiffs that, though they 
omitted to signify their acceptance in writing on the paper 
signed by the defendant, they did in fact accept the trust and 
enter upon the execution of it. Of this however there is no 
satisfactory evidence. They did not signify their acceptance in 
writing on the first paper, and after subscriptions to an insig
nificant amount had been obtained upon it, it was superseded 
by another and a different one, on ,vhich is written the plaintiffs' 
formal acceptance of the trust '1 according to the articles thereof." 
The inference from this is irresistible that the plaintiffs decided 
not to accept the trust set forth in the agreement declared on. 
The amount which in the judgment of the plaintiffs was sufficient 
to carry out the purposes of the trust was subscribed on the 
second paper and not on the first. The plaintiffs entered upon 
the discharge of the the trust which they accepted and not of 
the trust which they <lid not accept. The facts reported 
establish no contract by which the defendant is bound. Rail
road v. Unity, ,mpra. 

Plaintiffs nonsuit. 
PETERS, C. J., VIRGIN, LmBEY and :FOSTER, JJ., concurred. 

EMERY, J., did not sit. 
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WILLIAM E. MANN, and another, in equity, 
vs. 

HELEN S. JACK SON. 

Penobscot. Opinion March 29, 1892. 
Will. Condition. Limitation. Restraint of _,_"tiarriage. 

[84 

A testator devised his homestead to an unmarried daughter, " for and during 
her natural life, unless she shall be married, in which case her life estate 
shall cease. So long as she shall live and remain unmarried she is to have 
the exclusive right of occupation, use and enjoyment of said homestead." 
Held; that the intention of the testator, as manifested by the whole instru
ment, was not to promote celibacy by imposing a condition in restraint of 
his daughter's marriage, but only to create a limitation of hn estate in the 
homestead until by her marriage another home should be provided; and 
that the daughter's exclusive right to the possession and enjoyment of the 
entire homestead accordingly ceased upon the marriage. 

ON REPORT. 

Bill in equity, heard by agreement upon the facts stated in 
the bill including the will itself, brought to obtain the legal 
construction of the will, of the late William Mann, as affecting 
the rights of the defendant in her father's homestead, she having 
married since his death. 

The facts and material parts of the will are stated in the 
opinion. 

A. W. Paine, for plaintiffs. 

G. H. Bartlett, for defendant. 
The provision in the will by which the life estate of the 

testator's daughter was to cease, if she married and the home
stead go to his three children, is a condition subsequent in 
general restraint of marriage, ,vithout a valid limitation over, 
and therefore void. But if not, yet in a devise to trustees to 
pay• over the net income to the testator's grandson, "so long as 
he shall remain unmarried," the condition was held void and 
the grandson was entitled to the income after his marriage. 
Otis v. Prince, 10 Gray, 581. Unqualified restrictions ori 
marriage are void on grounds of public policy, 2 Jarm. Wills. 
572, ( 5th Am. ed.). A condition was held void where the 
testator did not regard his daughter as being in a fit state of 
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health to marry on account of a supposed nervous affection. 
Morley v. Rennoldson, 2 Hare, 570 (24 Eng. Ch. 571). A 
condition subsequent annexed to a devise or conveyance of real 
estate, if of a general character, is void. Randall v . .1..l1arble, 
69 Maine, 310; Otis v. Prince, supm. Most courts (not all) 
admit the doctrine that a condition in restraint of marriage will 
be upheld when there is a valid gift or limitation over. Ran
dall v. Marble, supra. The limitation over to the testator's 
heirs is void. Randall v. Marble, supra; Otis v. Prince, 
supra; 4 Kent Com. *506. It is also void because the estate 
limited over is incorporated with the whole residue of the 
testator's estate. Parsons v. Winslow, 6 Mass. 167, pp. 179, 
181. 'When a subsequent condition is annexed to a gift of 
land, if general, it is void, and although broken, the estate of 
the donee continues. 2 Pom. Eq. § 933. 

·WHITEHOUSE, ,T. This is a bill in equity brought for the 
purpose of obtaining a judicial construction of the following 
will: 

'' l. I will that the money which may come from the policy 
of insurance, which I hold on my own life, be appropriated to 
the payment and discharge of any and all mortgages, then exist
ing on my homestead house and lot on Cedar street, in said Ban
gor, RO that said homestead may be free from all incumbrances, 
and any balance to be applied to pay any taxes then due or unpaid, 
on said homestead, and any balance to go with my other estate. 

"2. My said homestead, house and lot aforesaid, I give and 
devise to my unmarried daughter, Helen S. Mann, for and 
during her natural life, unless she shall he married, in which 
case her life estate shall cease. So long as she shall live and 
remain unmarried she is to have the exclusive right of occupa
tion, use and enjoyment of said homestead, but subject to the 
duty of keeping it in good repair at her expense and paying all 
taxes and keeping the property well insured. If all parties 
interested see fit to sell the property, they may do so, in which 
case sajd Helen is to receive the net income from the proceeds 
of sale, the same to be well invested for that purpose, and if 
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the buildings are burned in whole or part, the insurance money 
shall be applied to repair or rebuild, unless all agree to a differ
ent appropriation of the money, viz, all parties interested. 

,~ 3. All other estate, real and personal, of all kinds which I 
may own or possess at death, including the remainder of my 
homestead, house and lot aforesaid, my farm on the Odlin road 
so-called, and all other property, I give in equal shares to my 
three children, William E. Mann, Mrs. Augusta S. Harden 
and Helen S. Mann, to have and to hold the same to them and 
their heirs and assigns forever." 

After the death of tb.e testator Helen S. Mann married and 
is the defendant in this suit. 

The language of the second item of the will is specially 
brought in question. The plaintiff says that the defendant's 
1

' life estate" in the homestead was terminated by her marriage, 
while the defendant contends that the clause limiting her 
exclusive title by her marriage, is void as being a condition in 
restraint of marriage, and that she is entitled to the sole use and 
occupation of the homestead during her natural life. 

It is undoubtedly an established rule of law that, even with 
respect to devises of real estate, a subsequent condition which 
is intended to operate in general and unqualified restraint of 
marriage, or the natural effect of which is to create undue 
restraint upon marriage and promote celibacy, must be held 
illegal and void, as contrary to the principles of sound public 
policy. It appears from the early English cases that this doc
trine was borrowed by the English ecclesiastical courts from 
the Roman civil law which d8-clared absolutely void all con
ditions in wills restraining marriage, whether precedent or sub
sequent, whether there was any gin over or not. But the 
courts of equity found themselves greatly embarrassed between 
their anxiety on the one hand to follow the ecclesiastical courts, 
and their desire on the other to give more heed to the plain 
intention and wish of the testator as manifested by the whole 
will. Thereupon the process of distinguishing commenced for 
the purpose of preventing obvious hardships arising from the 

· application of that technical rule to particular cases. As a 
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result there has been engrafted upon the doctrine a multitude 
of curious refinements and subtle distinctions respecting real 
and personal estate, conditions and limitations, conditions pre
cedent and conditions subsequent, gifts with and without valid 
limitations over, and the application of the rule to widows and 
other persons. Indeed, it may be said of the decisions upon 
this subject with even more propriety than was observed by 
Lord Mansfield in regard to another branch of law, that, ''The• 
more we read, unless we are very careful to distinguish, the
more we shall be confounded." The whole subject as to what, 
conditions in restraint of marriage shall be regarded as valid 
and what as void, would seem to be involved in great uncer
tainty and confusion both in England and in this country .. 
There is clearly discernible, however, through all the decisions., 
of later times, an anxiety on the part of the judges to limit as, 
much as possible the rule adopted from the civil law. "The, 
true rule upon the subject is," says Mr. Redfield, "that one, 
who has an interest in the future marriage and settlement of a 
person in life, may annex any reasonable condition to the bequest 
of property to such person, although it may operate to delay 
or restrict the formation of the married relation, and so be in: 
some respect in restraint of marriage. ,vhere, 
there are hundred~ of conflicting cases upon a point and no 
general principle running through them by -which they can be· 
arranged or classified, what better can be done thnn to abandon 
them all and fall back upon the reason and good sense of the· 
question, as the courts have of late attempted to do." 2 Red. 
Wills, 290, § 20, and note. See also Id. 297, and 2 Jar. Wills, 
569. Beyond the general proposition first stated, the cases 
seem finally to resolve themselves for the most part into the 
mere judgment of the court upon the circumstances of each par
ticular case. 2 Red ... Wills, 297, § 31; 2 Pom. Eq. 933; Cop
page v. Heirs, 2 B. Mon. 313, and note to same, 38 Am. 
Dec. 153. 

But the rule was so far modified and relaxed that conditions 
annexed to devises and legacies restraining widows from marry
ing have almost uniformily been pronounced valid. 2 Porn. 
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Eq. supra. From the numerous decisions upon the subject in 
the United States, the conclusion is fairly to be drawn that such 
,conditions will be upheld in the case of widows whether there 
iis a gift over or not. 2 Jar. Wills, 563, note 29; 2 Red. 
Wills, 296; Sch. Wills, 603. See also recent cases of Knight 
w. Mahoney, 152 Mass. 523, and Nash v. Sirnpson, 78 
Maine, 142. 

In 2 Red. Wills, 296, the author says, ''We apprehend there 
iis no substantial reason either in law or morals why a man 
:flhould be allowed to annex an unreasonable condition in 
\:restraint of marriage, one merely in ten·orem, in case of a wife 
11110re than of a child or any other person in regard to whose 
~eettlement in life he may fairly be allowed to take an interest; 
&ut the cases certainly, many of them, maintain such distinction." 

It is unecessary, however, to enter upon an elaborate discus
sion of the subject. The existence of the rule as recognized in 
iRandall v. Marble, 69 Maine, 310, is not here questioned. 
In that case the rule was applied to a '' crude and ill-defined" 
proviso ·in a deed of real estate. We have no occasion toques
tion the soundness of that decision. It was the judgment of 
the court upon a particular set of words in that deed. It is not 
an authority to control the judgment of the court respecting the 
construction of an entirely different set of words in a testament
ary gift of real estate. 

There is a recognized distinction between conditions in 
restraint of marriage annexed to testamentary dispositions, and 
restraints on marriage contained in the very terms of the 
limitation of the estate given. 

In Heath v. Lewis, 3 DeG. M. &. G. 954, (1853) a tes
tator made a gift of thirty pounds a year to an unmarried woman 
during the term of her natural life "if she shall so long remain 
unmarried." Lord Justice Knight Bruce said, "It must be 
agreed on all hands that it is, by the English law, competent for 
a man to give to a single woman an annuity until she shall die 
or be married, whichever of these two events shall first happen. 
All men agree that if such a legatee shall marry, the annuity 
would thereupon cease. 'During the term of her natural life, if 
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she so long remain unmarried,' is the technical and proper lan
guage of limitation as distinguished from a condition." 

Lord ,Justice Turner said, "It may either be a gift for life 
defeated by a condition, or it may be a gift to her so long as 
she remains unmarried, that is, for life, if she be so long 
unmarried; and the question, is therefore, purely one of inten
tion, in which of the two senses the words were used." 

Jone8 v. Jone.-;, 1 L. R. Q. B. Div. 279, (1876) is an import
ant authority. It related to a devise of real estate, the testa
tor's language being as follows : "Provided said Mary remains 
in her present state of single woman; otherwise if she binds 
herself in wedlock she is liable to lose her share of the said 
property immediately and her share to be possessed by the other 
parties mentioned." Blackburn, J., said, "A number of cases 
have been referred to, from which it appears that the-courts of 
equity have adopted from the ecclesiastical or civil law, it is 
unnecessary to say to what extent, the rule that conditions in 
general restraint of marriage are invalid. The att~mpt to 
escape from the consequences of this rule led to decisions in 
which a great many nice distinctions were established as to 
whether the bequest amounted to a condition or only a limita
tion. If this point had been as to a bequest of personal estate, 
it would have been necessary to look at these decisions. But 
this is a devise of land which is governed by the rules of the 
common law, and it is admitted that there is no case which 
extends the rule as to conditions or limitations to devises of 
land. 

1
' There is; I admit, strong authority, that when the object of 

the will is to restrain marriage and promote celibacy, the courts 
will hold such a condition to be contrary to public policy, and 
void. But here there appears to be no intention to promote celiba
cy. Now here, I think, when one sees the scope of the testator's 
dispositions it comes to this : 'I have left to three women 
enough to live upon, and if one of them dies I bring in Jemima 
and Mary. But if Mary (I suppose as the youngest she was, 
most likely to change her state) happens to marry, her husband:_ 
must maintain her, and her share shall pass to the rest.' Now, if 
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he had said this in express words, could it have been contended 
that his provision ·was contrary to public policy? I think not. 
It is admitted that the limitation to Mary until she marries is 
perfectly good, hut it is said that here, because the disposition 
is in the form of a condition, it is bad." 

Lush, J., said, '' vVe ought to take the words in such a sense 
as to carry out the object of the testator, unless it is illegal; 
and as I read the words, the testator only meant to provide for 
her while she was unmarried. There is nothing in these words 
which compels us to think it was the testator's object that this 
niece should never marry at all; he prohably supposed that she 
would be maintained by her husband, and did not mean to pro
vide for husband and wife." See also Hotz's Estate, 2 ,vright, 422 
(38 Pa. St.); Connell v. Executors, 11 Casey, 100; Gmvdon v. 
Graydon, 23 N. J. Eq. 230; Courter v. Stag_q, 27 N. J. 
Eq. 305. 

It is the enlightened policy of courts of equity, when not 
restrained by compulsory rules, to seek to discover the intention 
of the testator from the whole instrument rather than from any 
particular form of words. 

In the case before us, the testator makes careful provision in 
the first item of the will for the appropriation of so much of the 
proceeds of his life insurance as might be necessary to discharge 
all mortgages on the homestead. In the second item he devises 
the homestead to his unmarried daughter '' for and during her 
natural life, unless she shall be married, in which ca8e her life 
estate shall cease. So long as she shall live and remain unmar
ried she it\ to have the exclusive right of occupation, use and 
enjoyment of said homestead." In case all parties interested 
.agree to a sale of the property, this daughter is to receive the 
net income of the proceeds, "the same to be ,vell invested for 
that purpose ;" and in the event of the destruction of the build
ings by fire, the insurance money shall he applied in rebuilding 
them. In the third item he gives the residue including the 
remainder of his homestea.d to his three children in equal shares. 

Here, then, is the case of a parent who has a recognized right 
:and was under a moral obligation to interest himself in the 
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settlement of his daughter. To the ordinary mind untrammeled 
by the '' medimvalism of the la:w," there is nothing in the will 
indicating any other thought or feeling than an affectionate 
regard for the welfare and happiness of a beloved daughter, 
and an anxious desire to provide for her a permanent and com
fortable home. The modern court, free from the incubus of 
arbitrary legal dogmas, must fail to discover in the language of 
this will any suggestion of a purpose on the part of the father 
to impose a condition in te1'rorern in r~st raint of his daughter's 
marriage. It discloses no other disposition than a praiseworthy 
desire to secure to the daughter the continued occupation and 
enjoyment of the old homestead until by reason of her mar
riage she should cease to need it; then she was to share equally 
with her sister and brother in the entire estate. It is manifest 
from the whole tenor of the will that nothing was more remote 
from the real purpose of the testator than the idea of discouraging 
the marriage of this daughter. The intention was not to promote 
celibacy, but simply to furnish support until other means should 
be provided. Because of the inadvertent use by the scrivener 
of the word ''unless" this court is not compelled to impose upon 
this instrument an intention which it is manifest from the con
text the testator never had. There is no such inflexible rule; 
the rights of the parties are not to be determined by an appli
cation of such a Procrustean method. The provision is in no 
respect contra bono8 mores. It is not violative of any principle 
of sound policy. And if it is here necessary and proper to 
recognize and maintain the distinction between a limitation and 
a condition subsequent, the language of this will should be held 
to constitute a valid limitation and not an illegal condition. 

The defendant's exclusive right to the possession and enjoy
ment of the entire homestead, ceased upon her marriage. 

Dec1'ee accordingly. 

PETERS, C. J., VIRGIN, LIBBEY, EMERY and FosTER, JJ., 
concurred. 
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vV1LLIAM G. NEWBERT vs. FRANK FLETCHER. 

Waldo. Opinion March 29, 1892. 
Insolvency. Attachment. Prosecution of Action. R. S., c. 70, § § 33, 34, 

52; c. 73, § 8. Gen. Stat. Mass. c. 118, § 44. 

Sections 33 and 34 of the Insolvent Law (R. S., c. 70) are to be interpreted so 
as to give a field of operation to each, and construed with reference to the 
established principle that an assignee in insolvency stands in the place of 
the insolvent debtor, and takes only the property which he had subject to 
all valid liens and equities. 

Under § 34, an assignee is not entitled to prosecute an action to final judg
ment in order to preserve, for the benefit of all creditors, an attachment 
made within four months before the commencement of proceedings in insol
vency, as against a mortgage given before such attachment, more than four 
months before the commencement of such proceedings, and recorded more 
than three months before the filing of the petition in insolvency but not 
until after the record of the attachment. 

In such case, the general creditors are only entitled to the property subject to 
the mortgage. 

AGREED STATEMENT. 

The defendant having been adjudged an insolvent, his assignee 
appeared and asked leave to prosecute this action for the 
benefit of the general body of creditors. 

The case is stated in the opinion. 

Thornpson and Duntun, for assignee. 
W. H. Fogler, for defendant. 

WHITEHOUSE, J. This is an action of assumpsit on two 
promissory notes, dated April 21, 1884, one for two hundred 
dollars and the other for thirty dollars, signed by the defendant 
and payable to the order of the .plaintiff. The action was com
menced November 16, 1889, and an attachment of the defendant's 
real estate made and recorded the same day. 

December 17, 1888, the defendant mortgaged the same real 
estate to secure payment of two notes amounting to five hundred 
and fifty dollars, but the mortgage was not recorded until 
November 25, 1889. 

March 10, 1890, the defendant was adjudged an insolvent 
debtor on his own petition filed the same day, and April 9, 1890, 
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an assignee was duly appointed and the defendant's property 
assigned to him. The plaintiff proved the claim in this suit 
against the estate of the defendant in insolvency, but no div
idend was pnid. 

October 15, 1890, a discharge in insolvency was granted to 
the defendant and is duly pleaded in defense of this action. 

At the October term of this court held in Waldo county in 
18V0, the assignee entered his appea1·ance on the docket and 
asked to be admitted to prosecute the action to final judgment 
in order to render the attachment available for the benefit of 
the estate of the insolvent by virtue of section 34, chapter 70, 
Revised Statutes. 

The case comes before the court on an agreed statement of 
facts; and the question presented for determination is whether 
the application of the assignee to be admitted to prosecute 
the suit for the benefit of all the creditors shall be granted 
or refused. 

It is now well recognized and familiar doctrine that in the 
absence of fraud the assignee in insolvency stands in the place 
of the insolvent debtor, and takes only the property which he 
had, subject to all valid claims, liens and equities. Hutchinson 
v. 11fm·chie, 74 Maine, 187; Deering v. Cobb, Id. 332; Her1·ick 
v. J.lfa·n,lwll, 66 :Maine, 432, and cases cited. He has only the 
insolvent's interest in the property and no right or title to the 
intere&t which other parties have in it, further than is expressly 
given to him by the insolvency laws to aid in the preservation 
of the estate for the benefit of the creditors. The ~~ established 

·rule," said Harlan. J., in Yeatman v. Sav. Inst. 95 U.S. 764, 
~~ is that, except in cases of attachment against the property of 
the bankrupt within a prescribed time preceding the commence
ment of proceedings in bankruptcy, and except in cases where 
the disposition of property by the bankrupt is declared by law 
to be fraudulent and void, the assignee takes the title subject to 
all equities, liens or incumbrances, whether created by operation 
of law or by the act of the bankrupt, which existed against the 
property in the hands of the bankrupt." See also Stewart v. 
Platt, 101 U. S. 731, and Donaldson v. Farwell, 93 U. S. 631. 
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Sections 33 and 34 of our insolvent law (Ch. 70, R. S.,) must 
be interpreted with reference to this well-settled rule, and 
construed, if practicable, so as to leave a clear and definite field 
of operation to each. Section 33 declares, without exception 
or qualification, that the assignment "dissolves any such attach
ment made within four months, and any such mortgage not 
recorded at least three months preceding the commencement " 
of insolvency proceedings. But § 34 provides that in case of 
such suit and attachment within four months, the assignee 11 may 
be admitted to prosecute such suit to final judgment or decree, 
and may in his own name levy upon or sell the property, effects 
or estate so attached in the same manner as the creditor might 
have done had no proceedings in insolvency been commenced, 
and such attachment and the proceeds of the property so 
attached shall be held for the benefit of the estate of such insol
vent; . and such creditor may prove his debt or claim 
upon which such suit is brought, in the same manner as if a suit 
had not been commenced." 

When the language nf a single section, considered by itself, 
raises an apparent conflict or incongruity as compared with 
other portions of the statute, it is often necessary and proper 
to refer to other sections of the same statute and construe the 
several portions with reference to each other. 11 Possibly the• 
most important purpose of the construction of all the parts of a 
statute together is that of giving, by the means of such com
parison, a sensible and intelligent effect to each without per
mitting any one to nullify any other, and to harmonize every 
detailed provision of the statute with the general purpose or 
particular design which the whole is intended to suhserve. :, 
Endlich on Int. of Stat. § § 40-41. In construing any part of 
a law the whole must he considered. The different parts reflect 
light upon each other, and it should he so expounded, if practi
cable, as to avoid any contradiction or inconsistency and give some 
effect to every part of it. Sedgwick on Stat. Const. 238; Gray 
v. Co. Com. 83 Maine, 429, and cases cited. 

The obvious purpose of an insolvency law is to enforce an 
equal and impartial distribution of the property of insolvents 
among their creditors, with certain specified exceptions, and to 
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relieve honest debtors of their debts and contracts. In further
ance of this ohject. § 33 provides for the dissolution of any 
attachment made within four months in order to deprive the 
attaching creditor of the exclusive benefit that he sought to 
obtain from it, and to vest the title to the property in the 
assignee for the benefit of all the creditors. Ordinarily this 
result is fully secured when the attachment is dissolved, but it 
frequently happens where subsequent purcha8es or other valid 
liens have supervened, that the object of the statute would be 
defeated by dissolving the attachment ; the lien of the attaching 
creditor being discharged, the property would pass to the sub
sequent purchaser or creditor having a subsequent valid lien, 
and not to the general creditors. The provisions of§ 34, were 
manifestly designed to remedy this difficulty. When it appears 
to the court that the effect of dissolving such an attachment 
may be that property which should pass to the assignee for the 
benefit of the insolvent's estate would vest in subsequent pur
chasers or creditors, whose right8 were acquired subject to the 
attachment, the assignee may he admitted to prosecute the suit 
to final judgment, and '' such attachment and the proceeds of 
the property so attached shall he held for the benefit of the 
estate of the insolvent." Thus construed there is no conflict 
between the two section8, but there is scope for the operation 
of each. 

The two corresponding sections of the insolvent law of Massa
chusetts are more explicit on this point and are harmonized by 
their own express terms. Section 44, chapter 118, Gen. Stat. 
:Mass. ( 1860), declares that the assignment shall "dissolve any 
such attachment subject to the provisions of the following 
section ;" and the following section provides that in case of a 
subsequent conveyance by the debtor of the property attached, 
or " if a dissolution of an attachment under the preceding section 
might prevent the property attached from passing to the 
assignee the court may, upon application 
made on or before the day of' holding the third meeting of the 
creditors, order the lien created by the attachment to 
continue. The action may be continued or execution stayed 
until the assignee is chosen and takes charge of the action; and 
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the amount recovered, exclusive of costs due to the original 
plaintiff, shall vest in the assignee. (Pub. Stat. 1882, Ch. 157, 
§ § 46-4 7.) But it cannot be doubted that the general purpose 
sought to he accomplished is the same in both statutes. 

It appears, however, that in Massachusetts prior to 1857 there 
was no limitation of time within which the order continuing the 
attachment might be made. "The result was that, in many 
cases where the attached property was claimed under a subse
quent purchase or Jien, the title to the property was uncertain 
and unsettled for an indefinite period of time." Nelson, v. Win
che8ter, 133 Mass. 437. To obviate this difficulty the provision 
above quoted was enacted, that the order continuing the attach
ment ~1 shall he obtained or applied for on or before the day of 
holding the third meeting of creditors." 

It will be preceived that in our statute there is no 
express limitation of time within which the assignee may be 
admitted to prosecute the suit to final judgment ; but assuming, 
without deciding, that when deemed necessary for the fulfill
ment of the object of the insolvent law, as above stated, the 
assignee may be admitted, under § 34, to prosecute the suit to 
final judgment, and that the attachment may be thus preserved, 
even after a discharge has been granted to the insolvent, is there 
in the case at bar any interest in the mortgaged property beyond 
the equity of redemption, which should pass to the assignee for 
the benefit of the general creditors? We think not. 

The mortgage in question was given nearly fifteen months 
before the commencement of the insolvency proceedings and 
eleven months before the date of the attachment. It was not 
fraudulent as against the creditors of the insolvent debtor. 
There is no suggestion that it was fraudulent in fact, and it was 
not made within four months before the filing of the petition 
with a view to give a preference to any creditor under § 52. It 
had been recorded more than three months before the filing of 
the petition and was not dissolved or discharged by the convey
ance to the assignee under the provisions of § 33. It is not 
impeachable upon any ground recognized by our insolvent laws. 
True, the mortgage was not recorded until after the plaintiff's 
attachment, and if there had been no insolvency proceeding the 
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plaintiff's lien would have taken precedence of the mortgage. 
But under our statute the mortgage was effectual against the 
mortgagee and his heirs without record. R. S., c. 73, § 8. 
The mortgagor was estopped to deny his deed as against the 
mortgagee. The assignee has no greater interest or better right 
than the insolvent himself could have asserted against the mort
gagee. The law vests in him only the property which belonged 
to the debtor and not that which did not belong to him. 

In Smythe v. Sprague, 149 Mass. 310, it was held that land 
conveyed by an insolvent debtor to a bona fide purchaser by a 
deed not recorded until after his assignment in insolvency, is 
not "property of the debtor" within the meaning of the insol
vency law, and will not pass to his assignee. The court said: 
'' Such a deed conveys the title to the grantee. A creditor of 
the grantor, without notice of the deed, may take the land on 
execution ; hut he has this right not because it is the property 
of the grantor, but because the grantee, in violation of our regis
try laws, has failed to record his deed, has thereby committed 
a constructfre fraud upon the purchaser or creditor, and is there
fore estopped to set up his title against him. The right of an 
atta.ching creditor is a personal right of estoppel against the 
grantee which enures to his own benefit solely and not to the 
benefit of other creditors. We do not think that such a 
personal right in a creditor of estoppel against a third person 
was intended to pass to the assignee, and to enure for his 
benefit." 

By the dissolution of the attachment in the case before us, an 
incumhrance was removed from the property, and the debtor's 
right to redeem from the mortgage passed to the assignee for 
the benefit of all the creditors. They are entitled to no more. 
If they had desired a different result they could have seasonably 
filed a petition against the debtor and caused the mortgage as 
well as the attachment to he discharged. According to the 
agreement of the parties the entry must be, 

Application refused. 
PETERS, C .• J., VIRGIN, LIBBEY, EMERY and FosTER, JJ., 

concurred. 
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WILLIAM D. ATKINSON V8. FRANCIS E. PARKS, and others. 

Somerset. Opinion March 29, 1892 . 
.J..Vew Trial. Jury. In·elevant Evidence. 

Where a mass of evidence, principally documentary, has been introclnced 
·against objection, in the trial of a cause, and such evidence,· although inap
plicable and irrelevent to the issue, is of a character plainly calculated to 
mislead the jury or prejudice them against the losing party, a new trial will 
be granted. 

ON MOTION ANI) EXCEPTIONS. 

The case appears in the opinion. 

D. D. Stewa1't, for plaintiff. 

S. S. B1'own, for defendants. 

PETERS, C. J. The subject of this litigation is a promissory 
note reading as follows: ~~Pittsfield, Maine, August 29, 1881. 
Four months after date I promise to pay the order of myself 
twenty-five hundred dollars at any bank in "\Vaterville, value 
received, F. E. Parks." The note was indorsed by the persons 
and in the order as foll mm: F. E. Parks, ,v. D. Atkinson 
(plaintiff), F. E. Parks Bros. The members of the firm of 
Parks Bros., were F. E. Parks, Llewellyn Parks, Warren L. 
Parks and Daniel l\L Parks. 

The note was discounted by the People's Bank of Waterville 
at the request of F. E. Parks, and the proceeds, first credited 
to the firm, were afterwards drawn out in the firm name by F. 
E. Parks, and credited by the bank to his private account. 
The latter had frequent transactions with the banks in his own 
name, and also did most of the business of the firm with the 
banks. At the time the note was discounted differences had 
arisen between F. E. Parks and his brothers, of which more 
will be said presently. vVhen this note became due it was 
protested for non-payment; and suits were immediately com
menced thereon by the hank against all the parties thereto, the 
result of which was a collection by the hank, upon executions, 
of a portion of their claim from F. E. Parks, another portion 
from the plaintiff (Atkinson), and the balance from the firm of 
Parks Brothers. 
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The present action was instituted by the plaintiff to recover 
upon the note the amount paid by him to the bank, he alleging 
that the defendants (Parks Brothers) were prior indorsers to 
himself, although his own name is written on the hack of the 
note over their name. The question of the case is whether 
plaintiff really indorsed the note as an accommodation for the 
firm, or for F. E. Parks individually. Onthisquestion a great 
mass of evidence was produced legitimately hearing on the issue. 

In addition to this, a large amount of documentary materials 
and other evidence were woven into the case by the plaintiff 
against the objection of the defendants, the bulk of which was 
in our judgment inadmissible. 

It seems that in 1882, about a year after the note transaction, 
a hill in equity was brought hy the brothers against F. E. Parks 
to obtain a settlement of their partnership affairs, which hill went 
to final judgment through the various stages incident to such a pro
ceeding, the complainants recovering a large judgment against 
the respondent. The papers, the introduction of which, into 
this trial, it is contended by the defendants, offended against the 
legal proprieties of the case, are as follows: papers in People's 
Bank against F. E. Parks, including writ, judgment, execution 
and proceedings of officer thereon, deed of officer conveying 
the real estate of F. E. Parks, and these papers accompanied 
by oral testimony that the land so sold was worth more than it 
sold for; and all the papers in the equity case, comprising the bill 
with writ attached, the return thereon, defendant's answer, 
appointments of master and receiver, report of master asking 
instruction, receiver's sale of real and personal property of firm, 
receiver's conveyance to the complainants of property bid off 
hy them, decree of court on master's report, payments to com
plainants under order of court and their receipts for same, the 
final decree, and the levy made by the complainants against 
respondent upon the execution awarded them hy court. In 
addition to the admission of the papers in People's Bank against 
the plaintiff (Atkinson), which was proper enough in order to 
show a judgment against him on the note and his payment of it, 
plaintiff was allowed to show that the complainants in the bill 
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bid off Atkinson's real estate sold by the officer and resold the 
same to one Shaw for more than they gave for it. 

Now, for what purpose were those papers introduced in 
evidence? The position taken at the law argument by the learned 
counsel for the plaintiff, if properly appreciated by the court, 
was that there was a conspiracy between the brothers of F. E. 
Parks to cheat and injure their brother, and perhaps commit a 
similiar wrong upon the plaintiff, and that the brothers have in 
their hands through the fraud thus perpetrated money and means 
enough of these parties with which they could and should 
have paid the note in question. 

We feel assured, however, that the papers, any and all of 
them, do not show any such thing and have no tendency to 
that effect, and that it is a groundless charge so to charac
terize them. The complainants in the bi1l recovered against 
the respondent a proper judgment. All the proceedings were 
orderly. Money was paid over to the complainants because it 
belonged to them, and land deeded to them because they were 
the highest bidders therefor. The plaintiff produces the for
mer proceedings of court which can legally show only just what 
they purport to show, merely to condemn them. 

The papers as a bulk had not any application to the case in 
hand. There is no pretense that any evidence existed in them 
to show that any money was to be found among the partnership 
assets that belonged to this plaintiff, or that was ever provided 
for or appropriated upon this claim. Those proceedings were 
only between the present defendants themselves, and were not 
commenced until a year after the note was made. 

It appears that the counsel for plaintiff claimed the right to 
introduce the receiver's report to show, among other thing8, 
that the receiver paid to the People's Bank that part of the note 
in suit which remained unpaid after the collections by the bank 
out of the property of Atkinson and F. E. Parks. Why should 
not the receiver make the payment? How was such payment 
avoidable? The firm were indorsers on the note, and had no 
reason to contest their liability upon it. F. E. Parks and 
Atkinson failing to pay the note in full the firm must in any 
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view pay the rest. The plaintiff also produced the master's 
accounts to show that the amount so paid by the firm was 
charged over and allowed against F. E. Parks in their favor. 
,vhy not so? It was in accordance ·with the position always 
taken by them that the note was the brother's private transaction 
and not the firm's. If the firm had not charged the amount 
over to F. E. Parks, the argument could have been raised that it 
was because the note was not for F. E. Parks to pay. There is 
just one purpose for which any partnership papers and proceed
ings might be admissible, and that would be to show from them 
an admission by these defendants that the note was for the firm 
and not for F. E. Parks to pay. But nothing of the kind is 
indicated in them, but clearly the contrary. 

But, if the documentary evidence and the aacompaniment of 
oral testimony were immaterial and irrelevant, were they harm
ful? We can have no doubt of it. The jury would naturally be 
prejudfoed by such an array of pretended evidence. We should 
infer from the report that the papers were deliberately read to 
the jury and flaunted before them at the argument. The· sound 
and glare of such an exhibition would impress and mislead a 
jury. They would hardly believe that such a bulk of matters 
was proper to be introduced for their examination and still 
have no bearing on the issue. The materials so produced 
and used required the defendants' counsel to explain and defend 
them, and gave counsel closing for the plaintiff an undue 
advantage. 

In om·judgment the great mass of the documentary evidence was 
inapplicable and inadmissible, and most emphatically so was 
the testimony to show that the levies or sales of land on the 
executions were below the market value of such land. 

w ALTON' VIRGIN' EMERY' 

concurred. 

VOL. LXXXIV. 28 

Exceptions su.stained. 
FosTER and HAsirnLL, JJ., 
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SUSAN A. CARTER V8. CITY OE' AUGUSTA. 

Kennebec. Opinion March 31, 1892. 
Pauper. Removal. Overseers. Instructions. R. S., c. 24, § 43. 

In an action under R. S., c. 24, § 43, to recover pauper supplies furnished, 
after notice, to a child of tencl~r years, the defendant contended that the 
overseers of the poor offered to remove the child to the almshouse, and that • 
the plaintiff having refused to allow it to be done, could not thereafterwards 
charge the defendant with its support. Held: whether the plaintiff voluntarily 
assumed the support of the child, on offer of defendant to remove it from her 
custody, was a question for the jury. 

Held, also, that the removal or offer of removal must be the act of the board, 
and not the individual, personal act of one member alone, unauthorized by 
the board. 

When further instrp.ctions to the jury, or more explicit language, are desired 
to convey the proper meaning of the reply of the court to a question by a 
juryman, at the close of the charge, they should be requested at the time. 

ON MOTION AND EXCEPTIONS. 

This was an action of assumpsit, in which the plaintiff sought 
to recover for supplies furnished by her, a resident of Augusta, 
to a child of two or three years of age, after notice to the overseers 
of the poor. 

It was not denied by the defendant at the trial of the case 
before a jury in the Superior Court, for Kennebec County, that 
the child was supported hy the plaintiff, nor that the proper 
statute notice to the overseers was given. The defendant, 
however, contended that the notice was not given in good faith; 
and that, shortly aner the notice given, one of the overseers 
offered to take the child to the almshouse, but was prevented 
from doing so by the plain tiff; and that he notified the plaintiff 
that the defendant city would not be liable, and would not pay 
the plaintiff for supplies which might thereafter be furnished by 
her to the child. 

At the close of the presiding justice's charge and before the 
jury had retired for deliberation, one of the jurors requested 
further instruction from the court, to wit: 

'
1 Whether, after the liability of the town for support and 

maintenance of the pauper is established, the action of one of 
the hoard, or three or five be sufficient to terminate that liability." 
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In reply to which the presiding justice instructed the jury 
as follows: 

'' I don't think that the action of one would be sufficient to 
terminate the liability after the liability had attached. If you 
shall find in this case that the termination of the obligation of 
the city depended upon the action of one of the overseers of the 
poor alone, I don't think that that would be sufficient." 

The presiding justice had previously given the jury general' 
instructions, to which no exceptions were taken, that: '' If, for· 
any portion of the time covered by this bill, you shall find that 
the child was not a pauper, for so much of the time the plaintiff' 
cannot recover. If you shall find that at any time during the 
period covered by this account the child was a pauper, and that 
the plaintiff refused to deliver it to the overseers of the poor on 
proper demand, to be provided for by them, then she cannot 
recover for the support and care aftet· such demand and refusal 
until another notice and request to the overseers of the poor."' 

. '' On the other hand, the defendant's witnesses, testified 
that she refused to give up the child, December 12, 1887, and Mr. 
Hoyt testified that the whole board of overseers met the plaintiff' 
on the street in the spring of 1888, when she said, as Mr. Hoyt 
states, that she would not give up the child, and they testify 
that at each of these interviews she was positively informed 
that the city would not be respom,ible for taking care of the 
child if kept by her." . . "An 0ffer merely of the over
seers of the poor to send a team for the child would not relieve· 
the city from liability unless notified by the plaintiff, and are 
you satisfied from the evidence, that she was not willing to 
surrender it, having the ability to care properly for it herself?" 
A verdict being returned for the plaintiff, the defendant took 
exceptions to the instruction given by the court in answer to 
the inquiry made by one of the jury. 

E. W. Whitehouse, C. L. Tanne1· with him, for plaintiff. 
Exceptions : Defendant not aggrieved. Reed v. Canal Corp. 

65 Maine, 53; Men·ill v. Merrill, 67 Id. 79. 

A. M. Goddard, for defendant. 
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Motion : The statute on which this action is founded has 
·always received a strict construction. Gros.~ v. Jay, 37 Maine, 
9. Town under this statute is liable only for necessaries 
furnished by an inhabitant to a person in distress and standing 
in immediate need. Knig.ht v. Fort Fairfield, 70 Maine, 500; 
Larnson v. Newburyport, 14 Allen, 30. In order for the plaint
iff to maintain her action she must sho,v that the expenses were 
«necessarily incurred" in the relief of a pauper. None of the 
,expenses incurred by the plaintiff subsequent to the offer of 
removal by the father and mother of the child and the like offer 
by the overseers of the poor could be considered necessary. 1 b. 

A town which provides a suitable almshouse for the support 
of its poor is not liable to an inhabitant for the support of a 
pauper who is physically able to transport himself to such 
almshouse. 1 b. 

Exceptions: The presiding justice practically instructed the 
jury that the offer of the overseer on the 12th day of December, 
1887. and his subsequent offers in behalf of the city to take the 
pauper child to the city almshouse were of no effect in law; 
were a mere nullity and could not relieve the defendant city 
from liability to the plaintiff for supplies subsequently furnished 
to this pauper child, because the offer was made by a single 
member of the board. The jury were given to understand that 
this offer to be availing in defense must have been made by 
more than one member, though the presiding justice did not go 
so far as to prescribe the number necessary to make such an 
offer binding. Where a city has provided a suitable almshouse 
for its poor and maintains it for that purpose, as in this case, 
upon notice from an inhabitant, it is sufficient for one member 
of the board of overseers of the poor to offer himself to remove 
a pauper to such almshouse, and it does not require the 
joint action of the board nor even the concurrence of a majority 
of such board. 

HASKELL, tT. Assumpsit for pauper supplies. It is admitted 
that the pauper, a child of tender years, fell into distress and 
that the defendant became liable thereafter to the plaintiff for 
its support. But it is contended, in defense, that the overseers 
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of the poor, of defendant city, offered to remove the child to the 
city almshouse, and the plaintiff, having refused to allow it to 
be done, eould not thereafterwards charge the defendant with 
its support. 

Whether the plaintiff voluntarily assumed the support of the 
child, on offer of the defendant to remove it from her custody, 
was a question of fact for the jury. The testimony was conflict
ing, and the jury found the issue for the plaintiff. It is not 
clear that the weight of evidence fails to support the verdict. 
But it is contended that the judge misdirected the jury upon 
that issue. At the close of the charge, a juror asked the court, 
in substance, whether a single member of the board of over
seers could terminate the liability of the city to the plaintiff, by 
offering to remove the child from her care to the city almshouse. 
The court replied, '' I don't think that the action of one would 
be sufficient to terminate the liability after the liability had 
attached. If you shall find in this case that the termination of 
the obligation of the city depended upon the action of one of 
the overseers of the poor alone, I don't think that that would be 
sufficient." 

Taken in connection with the charge, the fair meaning of the 
court's answer is, that the removal or offer to remove the child must 
be the act of the board and not the individual, personal act of 
one member alone, unauthorized by the board. If more explicit 
language had been desired to convey the proper meaning, it 
should have been requested at the time. The offer of a stranger 
to remove the child from the plaintiff's further care might not, 
in all cases, remove its necessities as a pauper. Very much 
would depend upon the circumstances and conditions of each 
case. 

Overseers of the poor are required to determine and direct 
their action as a body. The action of one overseer is the action 
of the board when authorized by them ; and, in many cases, 
when consistent with implied authority, although no express 
authority had been given, becomes the action of the board, when 
approved or ratified. Linneus v. Sidney, 70 Maine, 114;; 
Smith.field v. Waterville, {54 Maine, 412. 
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The child was five years of age. The doctrine of Lamson v. 
Newbw·yport, 14 Allen, 30, relied upon by defendant does not 
apply: There, the suppo:::.;ed pauper was a~ adult, and lived in 
the plaintiff's tenement, and might at any time have been 
ejected therefrom, and was not incapable of going to the alms
house. So in I[niglzt v. Fairfield, 70 Maine, 500, another case 
cited by the defendant, it was held the duty of the agent of the 
town to remove a boy ten years old from the plaintiff's house, 
where he was in distress, if he would relieve the town from his 
support, the time of year being winter, and the agent's house 
five and one half miles away. A mere direction by the agent 
to the plaintiff to send the hoy to his house was held insufficient, 
although more a question of fact than of law. 

The child, for whose support this action is brought, was of 
tender years and a pauper at the plaintiff's house. The defend
ant might have removed it. Whether the mere offer so to do, 
if made hy the defenda1~t, met by the alleged refusal of the 
plaintiff to surrender the child, relieved the defendant from its 
further support, need not be considered here, inasmuch as the 
controversy is, not what effect legally results from the act done, 
but whose act it was. The ruling treats particularly of the 
authority of the actor, not of the effect of the act. The verdict 
assumes that the act done was not the act of the city, but that, 
if it had been, it would have worked its release from further 
liability to support the child. The ruling is, that the unauthor
ized and unratified act, of one overseer, cannot operate as the 
act of the board, so that the city shall reap the benefit of it. 
Until the board attempted the removal of the child, it could not 
be known what course the plaintiff might have chosen to pursue. 

If it be said that the refusal of the plaintiff to part with the 
.child was evidence showing the want of distress, the answer is that 
-was a question of fact, and must have been settled by the jury in 
her favor; so the ruling excepted to, ns matter of law, was well 
,enough, inasmuch as it did not take from the jury the question 
,of the further necessity of the child's support as a pauper. It 
merely held that want of authority, in one overseer of the poor, 
to act for defendant, failed to give his attempted interference 
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with the pauper the same legal force and effect it would have 
had, if he had been authorized by the hoard, so that his act 
would be their act. They had the right to remove the child 
to the almshouse ; he had not. 

Motion and exceptions overruled. 
PETERS, C. J., WALTON, VIRGIN, EMERY and FOSTER, JJ., 

concurred. 

ALFRED ELA, Appellant, vs. LucIA ELA, Guardian. 

Sagadahoc. Opinion March 31, 1892. 
Probate. Guardian and Ward. Account. 

Probate procedure, in this State, should be conducted upon the rules of the 
broadest equity, whenever the statute does not conflict with that view. 

A release from a ward to his guardian, made after the ward's majority, may be 
interposed as a defense in the probate court, either in ans,ver to a citation 
to settle his account as guardian, or as a voucher upon the settlement ofthe 
same. 

The release in this case was given by a ward four years after his majority, to 
his mother, who had been his guardian. No fraud is shown, and the ward, 
a man of liberal education and of several years' experience in active busi
ness, then twenty-five years of age and fully understanding his rights, made 
a full settlement with his mother as his guardian, receiving from her property 
of considerable value which he still holds. For seven years he did not 
question the fairness or validity of the settlement. It was held, that he must 
be content therewith, and be a bsolntely bound thereby. 

ON REPORT. 

This was an appeal from the decree of the probate court, for 
Sagadahoc county, allowing the account of Lucia Ela, guardian 
of her son Alfred, the appellant. The account presented and 
allowed is as follows: 

''The first and final account of Lucia Ela, guardian of:Margaret 
K. Ela, Walter Ela, Richard Ela and Alfred Ela minors of-
in the county of Sagadahoc. Said accountant charges herself 
as follows, viz: 
"By amount of personal estate, as by inventory $54,397.25 

By sums received as by Schedule A, on file here-
with, on account of adjustments made with the 
wards, books and papers have not been preserved 
and it is impossible for guardian to make any 
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statement of receipts or income and of changes in 
investn;.ients, $54, 397 .25 

,~ Said accountant asks allowance as follows, viz : 
To sums paid as by Schedule B, on file herewith. 
The wards having made full settlement and exe
cuted releases to the guardian, namely: Richard 
Ela, Margaret K. Ela and Walter Ela, dated 
March 7, 1873, and Alfred Ela November 27, 
1882, the guardian claims full credit for the 
entire amount of the estate without further 
accounting, $54,397.25 

Amount charged, 
Amount allowed, 

$54,397.25 

$54,397.25 
$54,397.25 

Balance due, $ 0000. 00 " 
The appellant filed to the account the following objections: 

(1st,) because the said statement is not such a just and true 
account as the court has a right to require and ought to require 
in compliance with the conditions of the guardian's bond; (2d,) 
because the allegations that books and papers have not been 
preserved furnishes no lawful excuse for a failure to render a 
full and proper account ; (3rd,) because the account is not 
made up in detail and in items; (4th,) because this court has 
no jurisdiction to excuse the guardian from making an ~ccount. 

And answering to the allegations contained in said statement : 
( 1st,) he denies that any adjustment was ever made with him 
by said guardian; ( 2d,) he says that the books and papers 
r.elating to the dealings of said guardian with the funds belong
ing to him, so far as there were any such, have been preserved; 
(3rd,) he says that the said guardian is as well able to make an 
account of her doings a~ such as she was when he arrived at his 
majority or at any time since ; (4th,) he says that it is the 
fault of the said guardian that she is unable to make an account 
of her doings as such, and cannot make nny statement of 



Me.] ELA V. ELA. 425 

changes in investments and receipts of income; (5th,) he 
denies that he has ever made any settlement with the said 
guardian ; ( Gth,) he says that the release made by him dated 
Novemb~r 27, 1882, i-, of no effect, having· been made in igno
rance of his rights, under extraneous influence, without expla
nation and without counsel. 

A decree, 1,'n exfenso, was thereupon made by the judge of 
probate, after a foll hearing, the material parts of which are as 
follows: 

'' After fully hearing the evipence and arguments in this case, 
I find that :Mrs Lucia Ela was appointed guardian of her minor 
children, )V alter, Richard, Margaret and Alfred, April 4, 1864, 
and that she returned an inventory, showing $54,397.25 of per
sonal estate, belonging to said minors, at the May term, 1864. 
At the April term of probate court, 1875, she petitioned for 

· license to transfer bonds, ·which was granted. Nothing further 
appears to have been done in this court, until November term, 1889, 
when petition was presented hy Alfred Ela, for an order of 
court, to cite the guardian into court, to settle an account, and 
an order· was granted, ordering said guardian to render her 
account of guardianship on or before the first Tuesday of Feb
ruary, 1890, and on that day the foregoing account was rendered 
into court. Said Alfred at said term objected to said account, 
and gave his reasons, which are stated in writing. The matter 
was continued from term to term in .. order to procure evidence 
on the one side and the other, and to accommodate the parties. 

'' From the evidence I find that Walter, Margaret and Richard 
Ela, gave a release to their guardian, November 7, 1873, paper 
marked '' B," and Alfred Ela did likewise, November 27, 1882. 
This manner of effecting a settlement by a guardian with his 
wards is not the proper and legal method of settling estates ia 
probate, in general; still each case must depend on its merits. 
No charge of fraud has been made, and no evidence given tend
ing to show fraud. All the parties in interest but Alfred desire 
that their settlement and release with their guardian shall stand 
as made. Alfred, who is evidently a man of much more intel
lectual ability than the average man, has freely entered into 
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this settlement and release with his eyes open. It appears to 
me from the evidence that he had a chance to know whether the 
settlement was fair and just, and the guardian filed her account 
as ordered, claiming that it is the best she can do, and states 
her reasons therein. It appears to me that Alfred had a full 
knowledge of the estate, and what had become of it, and how 
it had been managed, and should not, at this late day, eight 
years after giving the release, now that his guardian, his mother, 
is in failing health, object to her settling this account, and 
using his said release as a voucher, until he has made restitution 
to her of the property which he has received from her, ·which, 
from the evidence in the caRe, was not definitely stated, but 
which, I am led to believe, must have been quite an amount in 
value. He was of tender age when his mother assumed Etaid 
trust. Through all the years of his minority, she cared for and 
educated him, and paid his bills. No doubt hundreds and thou
sands of dollars have been so expended by her, and mother-like, 
she kept no account, and, on his arriving at full age, she took 
his release, as she had previously done from her other children, 
and for seven years thereafter, the matter slumbered. I, there
fore, approve this account; the vouchers B and C are satis
factory vouchers, and, in my opinion, they operate as an estop
pel as between these wards and the guardfan and I do allow 
the same, and order it recorded." 

Williams and Wood, for appellant. 
1. The paper filed is not an account. An account is defined 

to be "a detailed statement of the mutual demands in the nature 
of debt and credit between parties arising out of contracts or 
8ome fiduciary relation." Bouvier's Law Diet. 85, Account. 
Also it is said, "an ac·count is no more than a list or catalogue 
of items whetherof debts or credits." Factory v. Reid, 5 Cow. 
593. It is not a'' just and true" account to state a general sum and 
say that it has been paid. This has been decided where a statute 
for enforcing a mechanic's lien required the filing of a ''just and 
true" account and it was held that the setting out a balance due 
was not stating such an account. Mc Willianis v. Allan, 45 Mo. 
573. In a case in which the definition from Bouvier is adopted, 
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this very apt remark is found in the opinion : '' There is a broad 
distinction het,veen an account and the mere balance of an account 
resembling the distinction in logic between the premises of an 
argument and the conclusions drawn therefrom." ~1c William8 
v. Allan, 45 Mo. 8itpra. This view is sustained by the equity 
rule, that '1 a single matter cannot be the subject of an account. 
There must he u series of transactions on one side, and of pay
nrnnts on the other." Porter v. Spencer, 2 Johns. Ch. 171; 
Blakeley v. Briscoe, 1 Hempst. 115. A general statement that 
the proceeds of the property in the hands of the guardian is 
a bout equal to the expenses incurred in its management is not 
a report or account answering to that required of a guarrlian. 
Whitney v. Whitney, 15 Miss. 740. · 

2. Every guardian shall settle his account with the judge, &c; 
and neglect or refusal to do so is a breach of his bond; R. S., c. 
67, § 22; Win,.q v. Rowe, 69 Maine, 282, 284. A settlement 
out of court is not a compliance with the conditions of the bond. 
Stark v. Gcmtble, 43 N. H. 4-6,5, 46G. Instances wherein a 
settlement out of court between parties standing in a fiduciary 
relation to one another has been held no bar to an accounting are 
Wing v. Rou:e, 69 Maine, 282; Wade v. Lobdell, 4 Cush. 510, 
cited in 69 Maine, 284; Bard v. Wood, 3 Met. 74; Harris v. 
Ely, 25 N. Y. 138; Rieben v. Hicks, 4 Brad. (N. Y.) 136; 
Fmenzuick v. Mille1·, 1 Dem. (N. Y.) 136; Reilly v. Duffy, 
4 Dem. (X. Y.) 366; Say v. Barnes, 4 S. & R. 112; Kenny 
v. Jackson, 1 Haggard (Ecc.) 105; .1.tlorgan v. Lewes, 4 Dow. 
29, 35; Alfrey v . . Affrey, 10 Beav. 353; Purcell v. Cole, L. 
& T. 449, 455; Barton v. Fu8on, 47 No. West. Rep. (Ia.) 
774; Gregory v. Orr, 61 Miss. 307; Harris v. Carstarphen, 
69 N. C. 416; Voltz v. Voltz, 75 Ala. 55.5; Briers v. Hackney, 
6 Ga. 419; Wellborn v. Roger8, 24 Ga. 558; Clay v. Clay, 
3 Met. (Ky.) 552. 

3. Vouchers should accompany a guardian's account. Thus 
it is said 11 There is no proof or vouchers to sustain these iteme. 
They were therefore properly refused as credits by the court 
on the trial." .1Yewnwn v. Reed, 50 Ala. 300; Poullain v. 
Poullain, 7G Ga. 420, 445. 
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4. The fact that the guardian has never rendered any regular 
accounts and her admission that she has kept no accounts avoid 
her plea of a release from Alfred Ela. Briers v. Hackney, 6 Ga. 
419. It is the imperative duty of an accounting party, such 
as an agent, trustee, receiver, executor, or guardian, to keep 
his accounts in a regular manner, and to he always ready with 
them. Poullain v. Poullcl'in, supm; Hardwick v. Vanon, 
14 Ves. 510; Chicago Mut. L{fe Incl. As8. v. Hurtt, 127 Ills. 
286; Re Gaston trust, 35 N. J. Eq. GO, 64; Stocke1· v. Hutter, 
134 Pa. St. 19; Rieben v. Hicks, 4 Brad. 137. 

The validity of a release depends upon the fairness of the 
settlement or transaction upon which it is founded. It can 
therefore be no bar to a discovery or tp1 accounting, for upon · 
that discovery or accounting will depend the validity of the 
release itself. Roche v. Morgell, 2 Sch. & Lef. *726. In a 
transaction between persons standing in confidential relations to 
one another, the burden of showing that the transaction was 
open, fair, voluntary, and well understood, is on the person who 
stood in the position of protector. Wade v. Pulsifer, 54 Vt. 
45; Fish v. Jlfiller, l Hoff. Ch. (N. Y.) 267; Adair v. Brim,
ner, 74 N. Y. 539, 554; 'I'mphagen v. Voorhee8, 44 N. J. Eq. 
21, 32; McConkey v. Cockey, 69 Md. 286, 289; Waller v. 
Armistead, 2 Leigh, 11, 15 (21 Am. D. 594). Instances: 
(guardian and ward,) Carter v. Tice, 120, Ill. 277; Gillett 
v. Wiley, 12G, Ill. 310; Line v. Lawder, 122 Ind. 548; 
Wade v. Pulsifer, 54 Vt. 45; Williams v. Powell, l Ired. Eq. 
460; Waller v. Armistead, 2 Leigh, 11 ( 21 Am. Dec. 594) ; 
Wellborn v. Rogers, 24 Ga. 558; Womac v. Austin, l S. C. 
428; Voltz v. Voltz, 75 Ala. 555; (brother and brother,) G01·
don v. Gordon, 3 Swanston. 400; (brother and sister,) Jones 
v. Jone8, 120 N. Y. 589, 599; (parent and child,) Berkmeye1· 
v. Kellerman, 32 0. St. 239 (30 Am. Rep. 577); (trustee and 
cestui que trust,) Waldrop v. Leaman, 30 S. C. 428; (execu
tor and legatee or heir,) Clwprnan v. Allen, 56 Conn. 152; 
Wheeler v. Smith, 9 How. (U. S.) 55 ; ( agent and principal,) 
Maxon v. Payne, 43 L. J. (N. S.) Ch. 240; Brooks v. Ffrst 
Church, 128 Pa. St. 408; Tompkins v. Hollister, 60 Mich. 
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470. Laches: Hmnrnich v. High, 2 Watts, 159; Butle1· v. 
Hyland, 26 Pac. Rep. 1108; Cocking v. Pratt, 1 Ves. 400, 
401; Turner v. Collinr,, L. R. 7 G~. 229, 339-342; Murray v. 
Palmer, 2 Sch. & Lef. *486, 487; Seavey v. King, 5 H. L. 
Cas. 627, 6(36; Kempton v. Ashbee, L. R. 10 Ch. 15; Hatch 
v. I£atch, 9 Ves. *292; (great lapse of time,) Charter v. 
Trevelyan, 11 Clark & F. 714,740; A1'cltbold v. Scully, 9 H. 
L. Cas. 360, 383; DeBus8che v. Alt, 8 Ch. Div. 286, 314. 

W. L. Putnam, for guardian. 

HASKELL, J. One que::;tion is, whether a guardian may 
interpose the release of his ward, given after he is of age, as a 
defense in the probate court, to a citation for the settlement of 
his account. 

Probate procedure, in this State, should be conducted upon 
the rules of the broadest equity, whenever the provisions of 
statute do not conflict with that view. Substantialjustice should 
be awarded by methods conducive to economy and dispatch, and 
without unnecessary circuity of action or prolixity in procedure. 

Probate appeals give opportunity for the settlement of issues 
of fact by a jury, as in actions at law, as well as afford complete 
consideration of the cause under the beneficent rules of chancery 
procedure, elastic enough to meet the varied conditions likely 
to arise in such matters ; so that, from inability to properly 
deal with the defense here set up, there is no necesRity of 
requiring it t0 await an action at law on the bond, and compel 
prolix and perhaps vexatious litigation over the settlement of 
probate accounts, that in the end may amount to naught. It is 
much better, in the first instance, to determine the guardian's 
liahility to account, than, after a long struggle at accounting, 
to hold it need not have been done at all. 

Failure to account when required by statute or by the judge 
of probate is a breach of a guardian's bond. Pierce v. Irish, 
31 Maine, 254. When such account is offered for settlement 
or the guardian has been cited to account, the whole matter is 
within the jurisdiction of the probate court, and must there be 
dealt with. It is of no consequence whether the rights of the 
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parties are determined upon an issue raised on answer to the 
citation, as in Wade v. Lobdell, 4 Cush. 510, or upon a state
ment of account filed in pursuance of a decree thereon, requiring 
an account. In either case,. the whole matter is open for the 
consideration of the judge of probate; for, if the issue be raised 
upon the citation, and a settlement with the ward he interposed 
or his release pleaded, it is pertinent that the court consider the 
actual condition of the estate as hearing upon the fairness of the 
settlement or the validity of the release. All such settlements 
should be subjected to the closest scrutiny, to make sure that 
the ward has not been overreached or defrauded; so in Wade 
v. Lobdell, supm, the receipt in full settlement having been 
allowed as a bar to the citation without requiring the guardian 
to testify as to its consideration, on appeal, the case was 
remanded to the probate court with directions to hear evidence 
touching the validity of the receipt and to require the guardian 
to testify respecting his ii account and the items thereof." The 
same doctrine is approved in Wing v. Rowe, 69 Maine, 284. 

Lucia Ela, in 1864, was appointed guardian of her four minor 
children, Margaret, now dead, VValter, Richard, and Alfred the 
appellant. In 1873, the three oldest children, then of age, 
settled with their guardian. To Richard was intrusted the 
family estate, including that belonging to Alfred, the appellant. 
It was invested in manufacturing business in Cambridge, Massa
chusetts. The business did not prove remunerative, and came 
to the hanchi of a trustee, who transferred it to Alfred in 1879, 
the next year after he became of age. He managed it until 
1882, when, tired of it, he transferred it to his brother "\Valter, 
together with his supposed claim against Richard for losing his 
property, and released his mother from all liability to him as 
guardian, and received from her the deed of her house in Wash
ington, D. C., of considerable value, which property he still 
holds under a conformity deed, received by him in 1890, while 
these proceedings were in progress. The appellant's release is 
under seal; when he made it, he was twenty-five years of age, 
and aware of the financial straits of his family. He had been 
educated at Harvard, and had studied abroad. Three years' 
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aetive business must have given him some experience in the 
realities of life. He has neither inexperience nor ignorance to 
offer in excuse. He must have well understood the effect and pur
pose of the release set up in defense. No fraud appears, and 
for seven years he slept on his rights. 

A careful corn,ideration of the whole evidence leads to the 
irresistible conclusion that the appellant should be held to abide 
the stipulations of his own deed, solemnly and understandingly 
made, ,vithout fraud or deceit. 

Decree of probate court affirmed, but without costs. 
PETERS, C. J., vVALTON, VIRGIN, El\'IEiff and FOE\TER, JJ., 

concurred. 

EPHRAIM BRAGDON vs. INHABITANTS of FREEDOM. 

Waldo. Opinion March 31, 1892. 
Taxes. Recoupment. Penalty. Limitation. R. S., c. 6, § 146; c. 81, § 94; 

c. 82, § 17. 

The penalty imposed by R. S., c. 6, § 146, cannot be interposed by way of · 
recoupment in defense to an action, by a collector of taxes to recover of the 
town his agreed compensation for collecting the town's taxes. 

Money voluntarily paid with a full knowledge of all the facts cannot be 
recovered back. 

ON REPORT. 

The faets are stated in the opinion. 

W. H. Fogle1·, for plaintiff. 

J. Williamson, for defendant. 
Recoupment: Claflin v. Cheney, 4 Pick. 118; Adams v. 

Moulton, 7 Pick. 287; White v. Chapman, 1 Stark, 113; 
Fletcher v. Dycke, 2 T. R. 32; Day v. Frank, 127 Mass. 497; 
Van Epps v. Harrison, 40 Am. Dec. 328, note; Roberge v. 
Burnhmn, 124 Mass. 277; Duckworth v. Ali.~on, l Ex. 412; 
Sanger v. Fincher, 27 Ills. 34G; Bunyan v. Nichols, 11 J·ohns. 
G09; Reab v. McAl-ister, 8 Wend. 109; Batterman v. Pierce, 
3 Hill, 177; Austin v. Foster, 9 Pick. 341; Dodge v. Tileston, 
12 Pick. 328; Harrington v. Stmtton, 22 Pick. 510; Sawye1· 
v. Wiswell, 9 A1len, 39; Miller v. J.1farinen;' Church, 7 Maine, 

84 431 
f94 542 
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51; Lu/burrow v. Henderson, 30 Ga. 482; Stow v. Yarwood, 
14 Ills. 424; Wat. Set-Off. § § 464, 543, 588. Plaintiff being 
insolvent, judgment should be stayed until defendants can pro
cure judgment for forfeiture to set off against this claim. 
O'Connor v. Varney, 10 Gray, 231: Olwprnan v. Derby, 2 
Vernon, 117. 

HASKELL, J. By special contract, the plaintiff engaged to 
collect defendant's taxes for 1888, at a stipulated compensation. 
The taxes were committed to plaintiff July 1st. He collected 
the entire tax, tardily perhaps, and paid the last installment to 
the town treasurer ,July 1, 1890. He was required to pay, and 
did pay, in addition to the taxes collected, seventeen dollars 
and forty-three cents, ii to reimburse the town for withholding 
the money not seasonably paid in." It may have been for items 
of interest equitably chargeable to the plaintiff. His stipulated 
compensation became due, and was demanded and refused, prior 
to this suit to recover the same and the over-payment of seven
teen dollars and forty-three cents. That item, however, the 
plaintiffvoluntarilypaid withafullknowledge of all the facts, and 
it cannot be recovered back. Jenks v. Mathews, 31 Maine, 
318; Norr·is v. Blethen, 19 Maine, 348; Norton v. Marden, 
15 Maine, 45. The plaintiff is entitled, therefore, to judgment, 
for his compensation only. 

But it is contended that defendants may recoup, against the 
plaintiff's claim, certain forfeitures that accrued to the town 
under R. S., c. 6, § 146. "Every collector of taxes shall once 
in two months at least exhibit to the municipal officers, or where 
there are none, to the assessors of his town, a just and true 
account of all moneys received as taxes committed to him, and 
produce the treasurer's receipt for money by him paid; and for 
neglect, he forfeits to the town two and one half per cent of the 
sums committed to him to collect." 

The first part of the statute imposes a public duty upon all 
collectors of faxes. The last part inflicts a penality for viola
tion of that duty, that accrues primarily to the particular town, 
but not exclusively; for R. S., c. 81, § 94. limits suits for penal
ties or forfeitures under a penal statute in behalf of the person 

• 
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"to whom the penalty is given in whole or in part," to one 
year; but provides that ''if no person so prosecutes, it may be 
recovered by suit, indictment, or information, in the name and 
for the use of the State," within two years. 

These statutes, taken together, show that the defendant might 
recover the penalty by action of debt, authorized by R. S., c. 
82, § 17, within one year, or it would then accrue to the State. 
Defendants' particular remedy is named by statute, and then is 
only at their disposal for one half the time before it becomes 
barred altogether. No statute authorizes the defendants to 
enforce the forfeiture here set up in any other way than by 
action of debt, brought within a year. Had the plaintiff paid 
the forfeiture without suit, or authorized the amount of it to be 
charged against the compensation due him, it would then have 
operated as payment, and the plaintiff could not repudiate it; 
the plaintiff's compensation became due, and the defendants 
seek to cancel it hy a forfeiture that he resists,- a forfeiture 
that they can only enforce in the statute method, and within 
the statute period. There is neither reason nor authority for 
allowing the defense here set up. The numerous cases cited 
fall far short of sustaining it; and the rules of law forbid it. 
Fletcher v. Hannon, 78 Maine, 465; Bank~ v. Jack.~on, 67 
Maine, 570. 

The defendants ask that, if their defense be not sustained, the 
case be held until they recover a judgment for the forfeiture, 
that may be set off against the judgment in the case; but ,ve 
think substantial justice does not require such action. The 
plaintiff collected and paid over the entire tax committed to 
him for collection. He may have not done his work swiftly; 
but he did it honestly, and the record fails to show any good 
reason for enforcing a penalty, larger than his entire compensa
tion, given by a severe statute, that is not generally observed, 
and which in this case, would seem to work a punishment, more 
than is deserved. 

D~fendants defaulted for $108.22 and interest. 
PETERS, C. J., WALTON, VIRGIN, EMERY and FOSTER, JJ., 

concurred. 
VOL. LXXXIV. 29 
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GEORGE R. HEWES v,11. STATIRA CooMBS. 

Waldo. Opinion March 31, 1892. 
Real Action. Disseizin. R. S., c. 104, § § 2, 4. 

In a writ of entry tried upon the plea of nul disseizin, the plaintiff must prove 
that he was seized within twenty years before the bringing of his writ. 

Under that plea, the defendant cannot defeat the action by showing title in a 
stranger under whom he does not show title in himself, unless such title 
proves that the plaintiff was not seized within twenty years. It was held, 
accordingly, that if the plaintiff claims under a deed l'eceived from the owner 
more than twenty years before he brought his writ, any evidence, that 
shows that he parted with that title to anybody before the twenty years 
began to run, will defeat the action. 

ON REPORT. 

This was a real action to recover possession of one eighth of 
the land described in the writ, and which the plaintiff claimed 
as heir of Charles vV. Hewes, late of Isles borough, deceased. 
Writ dated April 1, 1870. Plea, general issue with brief state
ment in which the defendant alleged that she, and those under 
whom she claimed, had been in actual possession for more 
than fqrty years of the demanded premises, claiming to hold 
them by adverse, open, peaceable, notorious and exclusive 
possession in their own right. 

Plaintiff introduced in evidence a quitclaim deed from ~Tairus 
Coombs, husband of the defendant, to Charles W. Hewes, dated 
April 14, 184n, and proved that he was heir of Hewes, deceased. 

The defendant introduced evidence which showed that her 
husband had resided upon the premises, his homestead in Isles
borough, from his birth until his death in 1882, a period of 
seventy years; that April 14, 184G, he conveyed the same to 
his nephew Charles W. Hewes, then just of age and without 
property or means, who left his home in October following and 
never returned. The conveyance made without consideration, 
and intended only for safe keeping in view of apprehended dif
ficulty produced no change in the occupation. The grantor, 
Coombs, continued to pay the taxes and to make improvements, 
&c., and his heirs have done the same since his decease. Among 
the improvements made were repairing and rebuilding the house 
and planting an orchard. 
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J. H. and C. 0. Montgomery, for plaintiff. 
Possession, after deed given by Coombs, does not ripen into 

title, however long continued. Grantor is presumed to be
tenant of his grantee. Sherburne v. Jones, 20 Maine, 70 ;: 
Cun·ier v. Em·l, 13 Id. 216; Larrabee v. Lumbert, 34 Id. 79 ... 
Family's possession after death of grantor is only a contin~ance
of his possession under permission of grantee. Page v. 11fc-

Glinch, 63 Maine, 4 72. Possession must be surrendered befor& 
defendant can commence to hold adversely. Brannon v. Bran-
don, 7 5 Am. Dec. 65,5; Longfellow v. Lon9fellow, 61 Maine, 590 ... 

J. William.son, for defendant. 

HASKELL, J. Writ of Entry. Plea, nul disseizin. Plaintiff" 
must recover upon the strength of his own title ; not upon, 
the weakness of defendant's. Chaplin v. Barker, 53 Maine·,.. 
27 5. He must show seizin and right of entry within twenty
years before the date of his writ. R. S., c. 104, § § 2, 4-
When that is shown, plaintiff may recover, unless defendant 
shows a better title in herself, not in another, under whom she
does not claim. Title in another may be shown to rebut plaint
iff's seizin within twenty years. A deed from the plaintiff to a. 
stranger, within that time, under whom the defendant does not 
claim, would not do it ; but a deed from the plaintiff to sucl» 
stranger more than twenty years prior to his writ would do it ;; 
because, having parted with his title before the twenty years. 
began to run, he would not have been seized within the twenty 
years, a prerequisite, under the statute, for the maintenance of 
a writ of entry against anybody, even a trespasser in possession,. 
without any pretense of title. Walcott v. Knight, 6 Mass. 418 ; 
Shapleigh v. Pillsbw·y, 1 Maine, 290; Stanley v. Perley, 5 
:Maine, 369; Bussey v. Grant, 20 Maine, 281; Wyman v. 
Brown, 50 Maine, 144; Morse v. Sleeper, 58 Maine, 335-6. 

The plaintiff claims as heir of the grantee in a quitclaim deed, 
• given in 184t>, by defendant's husband, who then owned the 

property, a small farm on which he lived. That husband did 
not surrender the possession, but retained it from that day until 
his death, in 1882, almost forty years. After giving the deed, 
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he was presumed to retain his possession as tenant of the 
grantee; but that presumption may be rebutted. It may be 
shown that he did not so retain it. It may be shown, and we 
think it is sufficiently shown to rebut the contrary presumption, 
that he immediately repudiated his deed and became a disseizor 
of the plaintiff, and thereafter-wards held the land openly, 
exclusively and adversely, until he died. · Such disseizin, by 
arbitrary rules of law, continued for twenty years, worked a 
seizin, that is, a title; and, if that title became complete more 
than twenty years before the plaintiff brought his writ, it 
rebutted the plaintiff's seizin within twenty years, the same as 
a deed would have done. The twenty years began to run in 
1870. The deed was given in 1846, twenty-four years earlier. 
The plaintiff's ancestor, after he took the deed, never claimed 
the land. He soon departed from the neighborhood and never 
returned. Defendant's husband lived there and paid taxes and 
treated the property as his own until he died. His conduct was 
inconsistent with a submission to title in another. Possession 
has been retained by him and his family for more than forty 
years. 

After a careful consideration of the evidence, and the infer
ences to be drawn from it, the court considers that defendant's 
husband's presumed submission to the title of his grantee is 
rebutted; and that the husband acquired title by disseizin to 
the land more than twenty years before plaintiff brought his writ, 
whereby his proof of seizin, within twenty years, is destroyed, 
and his action defeated, although the defendant may not have 
shown any title in herself. Her right, if any, is the inchoate 
right to dower, yet unassigned. Judgment for defendant. 

PETERS, C. J., WALTO:N", VIRGIN, EMERY and FosTER, JJ., 
concurred. 

STATE vs. SAMUEL FARMER. 

Franklin. Opinion April 7, 1892. 
Evidence. Witness. Credibility. Former Conviction. Intoxicating Liquors. 

It is not an objection to the admission of evidence, pertinent for one purpose 
only, that it is susceptible of being used for another purpose to the prejudice 
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of a respondent on trial in a criminal prosecution; the protection against 
any perversion of the evidence being in such explanation of the matter as 
the presiding judge may impart to the jury. 

In the trial of a respondent for unlawfully selling spiritous liquors, the record 
of his conviction for a similiar offense, however ancient it may be (in this 
case twenty-seven years old), is admissible in evidence to affect his credi
bility as a witness, he having testified in his own behalf in such trial. 

0N EXCEPTIONS. 

This was an indictment under R. S., c. 17, § 1, for keeping 
and maintaining a liquor nuisance at two different places in 
Phillips, Franklin County. The indictment is in the common 
form used in the State. The jury returned a verdict of guilty 
for both offenses. After the verdict, the defendant moved an 
arrest of judgment, and filed the following reasons : (1st,) said 
indictment sets out no offense against the respondent; ( 2d,) 
every thing alleged may be true, and consistent with the inno
cence of the accused; ( 3d,) the two counts in the indictment 
are inconsistent with each other ; (4th,) jt does not appear on 
what provision of the statute the indictment is found; (5th,) 
there was an attempt to set out distinct offenses in the two 
counts, and the record cannot show under which the verdict was 
found; (6th,) the record can not show whether the verdict was 
found for using said building for the illegal sales of liquor, for 
the illegal keeping of liquors, for keeping a place of resort 
where liquors were drank, given away or in any manner 
dispensed ; (7th,) the indictment is otherwise defective and 
insufficient in law. 

The presiding justice overruled the motion and the defendant 
excepted. A witness, called by the State, was allowed to testify, 
against respondent's objection, and to read to the jury from a 
small diary, the following, which he testified he copied from a 
book of records in the office of the Collector of Internal Revenue 
comprising the District of Maine, at Portsmouth, New Hamp
shire, viz: ''SamuelFarmer,R. L. D., Phillips, date ofpayment, 
June 30, 1890, $20.83, from July, 1890, to April 30, 1891. 
Serial No. of Stamp 190338." In his testimony the defendant 
admitted the facts disclosed by the '' examined copy " of the• 
record from the office of the Collector of Internal Revenue .. 
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After the defendant had testified as a witness in his own behalf, 
the government was allowed, against respondent's objection to 
introduce a record of conviction of respondent at the October 
term, of said Court 1864, as a common seller of intoxicating 
liquors on the first day of November, A. D., 18G3, and on 
various other days and times ( with a continuando) to which the 
respondent pleaded guilty and was fined one hundred dollars 
and costs taxed at sixty-nine dollars and ninety-nine cents. 

In his charge to the jury the presiding justice inter alia, said: 
''The counsel for the State says in the first place, in substance, 

that taking the literal translation of a familiar la tin maxim, the 
thing itself speaks ; that the situation found by this officer speaks 
of the intent of the accused with a power that overbalances and 
silences all explanations that can be or have been given. He 
says that it is important for you to com,ider what the conduct 
and the expressions of the accused were at the time of the search ; 
that when a person is first confronted with a charge of violating 
the law his conduct and language may be significant and of 
weight in determining the qum,tion of guilt or innocence, for it 
is said that the language of innocence is always instinctively 
the langunge of truth. 

"The legislature simply affirmed a principle of evidence in 
enacting this statute, they expressed their opinion in regard to 
what force and effert ought to be given to a piece of testimony 
of that kind ; that if unexplained and uncontradicted it ought 
to be held satisfactory proof of the guilt of the accused; that 
you ought to consider th<: usual motives which operate upon and 
control men who are engaged in business, and that men who are 
carrying on any business for gain would not expend the sum of 
:$25 to authorize them, as far as the government of the United 
States can authorize them, to carry on any business unless they 
fotend to engage in that business, unless they were about to 
.carry on that traffic. But I cannot ~ay to you that you are 
,compelled to find any person guilty who has paid the sum of 
:$25 for the stamp to prove that he has paid this tax. I cannot 
:say to you that you are compelled to do so for the reason I have 
indicated; he is entitled to the judgment of the jury and it is 
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your duty to consider as reasonable and practical men what 
force ought to be given, what inference you feel authorized to 
draw as a matter of fact from such conduct as that. It is for 
you to say as a matter of fact and not for me as a matter of law." 

The respondent requested the court to instruct the jury that 
the statute on which this indictment is founded is in conflict 
with the amendment to the Constitution of the United States, 
Article VIII, and with Article I, § 9, of the Constitution of 
Maine, which the court declined to do. A second motion in 
arrest of judgment was then filed and overruled by court, and 
the respondent excepted. 

On motion of the attorney for the State, the presiding justice 
adjudged the exceptions to be frivolous and intended for delay; 
and the case was, thereupon, certified to the Chief Justice. 

F. E. Tiniberlake, County Attorney, for the State. 
Indictment: State v. Lang, 63 Maine, 216; State v. Ryan, 

80 Id. 107; State v. Dorr, 82 Id. 157. 
Evidence: State v. O'Connell, 82 Maine, 33; R. S., c. 82, 

§ 105; State v. Wat8on, 63 Maine, 128; State v. Lang, supra; 
State v. TVatson, 65 Maine, 79. 

Charge: State v. Reed, 62 Maine, 13 3; State v. Benner, 
64 Id. 267; State v. Smith, 65 Id. 262. 

H. L. Whitcomb, for defendant. 
Indictment: State, v. Dodge, 78 Maine, 439; Cmn. v. Stahl, 

7 Allen, 304; Mains v. State, 42 Ind. 327; 13 Am. Rep. 3G4; 
2 Bish. Crim. Proc. § § 593, 8G4; Whar. Crim. Law,§ § 2379-
80; Com. v. Lambert, 12 Allen, 177; Com. v. Calef, 10 Mass. 
153; State v. Stevens, 36 N. H. 59; Ludwick v. Gorn. 6 Harris 
(Pa.), 172. 

Evidence: State v. O'Connell, 82 Maine, 33; Com. v. Bil
lings, 97 Mass. 405. 

The court erred in instructing the jury in regard to the weight 
. to be given to the fact of the respondent's having paid a U. S. 

revenu~ tax. This is the language used,-"That if unexplained 
and uncontradicted, it ought to be held satisfactory proof of the 
guilt of the accused." 
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PETERS, C. J. An exception was taken, at the trial, to the 
admission of a record of the conviction of the respondent as a 
common seller of intoxicating liquors, recovered twenty-seven 
years ago, and introduced for the purpose of impeaching the 
credibility of the respondent as a witness in his own behalf in 
the present prosPcution for a similiar offense. It is claimed 
that so ancient a record is not ;dmissible for such purpose, and 
that it was introduced more to create a prejudice against the 
respondent than to affect his credibility. 

That evidence, properly admissible for one purpose may be 
so perverted in its use as to effect a different and illegitimate 
purpose, is not altogether preventable. But such evidence 

, cannot on that account be wholly rejected. The correction of 
its abuse lies in such explanation as the presiding judge may 
feel required to give to the jury concerning it. Then, too, when 
the ill-concealed purpose of its introduction becomes obvious 
to the jury it often reacts against the party attempting to profit 
by the irregularity. 

We see no cause for rejecting the record of conviction in this 
case in the fact that it is an ancient record. Time may soften 
the effect of such a record but cannot destroy its applicability. 
At the common law, a person convicted of a crime unless par
doned, could never afterwards be allowed to testify as a witness. 
And pardon could restore only partial competency. The record 
was still admissible to impeach the credibilty of such person. 
And, certainly, lapse of time would not be more efficacious 
for washing out the legal blot than a pardon would be. But a 
witness against whom a conviction of a criminal offense is pro
duced, however ancient or modern it may be, is not without 
means for vindicating his character for truthfulness. He may 
produce general evidence to sustain his present reputation 
for veracity. 

The brief of counsel for the respondent imputes declarations 
to the presiding judge not uttered by him. Stating the theories 
of the government, or of the legislature in passing a statute, 
did not make such propositions his own. Such an implication 
was expressly disclaimed. 
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The questions raised upon the sufficiency of the indictment 
have been lately settled in another similiar case, - State v. 
Stanley, post. Exceptions over1'uled. 

WALTON, VmmN, LIBBEY, HASKELL and WHITEHOUSE, JJ., 
. concurred. 

EDWARD B. RODICK vs. DAVID A. BUNKER. 

Hancock. Opinion April 11, 1892. 
Insolvency. Discharge. Lease. R. S., c. 70, § § 25, 49. 

A discharge of an insolvent debtor who was lessee of real estate for a term of 
years, with covenant to pay rent at periods stated, is no bar to an action by 
the lessor on the co,·enant in the lease for rent accruing subsequent to the 
date of his insolvency. 

ON REPORT. 

Action of covenant on a lease. \'Vrit dated August 4, 1890. 
The case is stated in the opinion. 

E. S. Clark, for plaintiff~ 

W. P. Foste,·, for defendant. 
Lease passed, by the insolvency, to the assignee. Defendant 

was freed from further obligation to pay rent, unless he actually 
occupied the premises. Hoyt v. Stoddard, 2 Allen, 442 ; 
Gray v. Bennett, 3 Met. 525; Comegys v. Vasse, 1 Pet. 193; 
Shelton v. Codman, 3 Cush. 318; Bemis v. Wilder, 100 
Mass. 446. 

LIBBEY, J. This is an action on a covenant in a lease of 
real estate for the payment of rent by the defendant. In defense 
he relies upon his discharge in insolvency by the court of imml
vency of Hancock county, from the payment of all his debts 
which existed on the eighth day of October, 1888, the day on 
which he was declared an insolvent, in accordance with the 
terms of chapter 70 of the revised statutes. The lease sued on 
was executed by the parties on the fourteenth day of July, 
1888, for the term from the thirteenth of March, 1888, to the 
twenty-first day of .February, 1892, for which the defendant 
covenanted to pay rent of two hundred dollars per year in two 
semi-annual payments of one hundred dollars each. 
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The plaintiff does not claim the rent that had accrued prior 
to the insolvency of the defendant; and the contention between 
the parties is, whether the defendant is liable to pay the rent 
which he covenanted to pay in the lease, subsequent to his 
insolvency. The defendant claims that his rights under the . 
lease passed to the a::;signee in insolvency, by the assignment 
executed hy the judge of the court of insolvency, and that he 
had no estate under the lease after that a8signment; and there
fore, he elaims that he is not responsible for the payment of the 
rent. 

As the case comes before the court there is nothing thnt tends 
to show whether the assignee accepted · the estate of the insol
vent under the lease or had any control over it. It does not 
appear whether the defendant ceased to occupy after the assign
ment, or continued to occupy to the end of the lease. The 
assignment would convey the estate of the insolvent under the 
lease if the assignee elected to accept it. But until it is shown 
that he did elect to accept it, it does not appear that he has any 
estate under it. The in8olvent may require him to elect ·within 
a reasonable time whether he will accept his estate as lessee or 
not ; and if he does not accept it within a reasonable time, the 
insolvent may continue to occupy under it as if there had heen 
no assignment made. This is the doctrine of the English courts 
under their bankruptcy act, as determined in Mills v. Aw·iol, 1 
H. Black. 433, and 4 T. R. 94. The case is also found in 
Smith's Leading Cases, Vol. 1, Part II, 1227, Seventh American 
Edition, with notes by Hare and ·waIJace collecting the Ameri
can decisions upon the same subject. 

The English rule as determined by the courts of that country 
goes farther, and holds that the assignment does not relieve the 
lessee from the payment of rent accruing subsequent to the 
assignment, without some additional statutory provision or cov
enant in the lease. We understand the rule as determined by 
the courts in this country under the bankruptcy act of 1867, is 
to the same effect. Treadwell v. Mm·den, 123 Mass. 390. 

The provisions of chapter 70 of our statutes, involved in the 
determination of this question, are as follows: 
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'' Section 46. A discharge in insolvency duly granted shall, 
subject to the limitations in the two preceding sections," (which 
are not important here) '' within this State, release the insolvent 
from all debts, claims, liabilities and demands, which were or 
.might have been proved against his estate in insolvency." 

"Section 25. All debts due and payable from the debtor at 
the time of the filing of the petition by or against him, and all 
debts tlien existing but not payable until a future day, a 
rebate of interest being made when no interest is payable by the 
terms of the contract, may he proved against the estate of the 
insolvent." . "In all cases of contingent debts and 
contingent liabilities, contracted by the insolvent, and not 
herein otherwise provided for, the creditor may make claim 
therefor, and have his claim allowed with the right to share in 
the dividends if the contingency happens before the order for 
the final dividend; or he may at any tinie apply to the court to 
have the present value of the debt or liability ascertained and 
liquidated, which shall then be done in such manner as the court 
orders, and he may prove for the amount so ascertained." . 

"·where the insolvent is liable to pay rent or other 
debt falling due at fixed and stated periods, the creditor may 
prove for a proportionate part thereof up to the time of the 
insolvency as if the same fell due from day to day, and not at 
such fixed and stated periods. No debts other than those speci
fied in th is section, shall be proved or allowed against the 
estate." 

The claim in suit is not a contingent debt or contingent lia
bility, contracted by the insolvent. Fernald v. Johmwn, 71 
Maine, 437; hut it falls under the last section of the clause 
quoted. It is very clear, then, that no claim for the rent cov
enanted to be paid under the lease in suit could have been proved 
against the insolvent's estat·e, which had not accrued at the 
time of the insolvency. True, the case of Treadwellv. Marden, 
before cited, arose under the bankruptcy act of the U. S. of 
1867 ; but the provisions of our statute before quoted are the 
same in substance, if not in precise words, that are found in 
that act. And we think the same construction should be put 
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upon our statute in determinjng the question before us, as is 
found in Treadwell v . .1...Warden, supm. 

We think it follows, then, that the rent sued for, which 
accrued after the insolvency of the defendant, was not provable 
against his estate, and is therefore, not barred by his discharge. 
The defendant must be defaulted for the rent from the date of 
his insolvency to the first day of August, 1890, with interest 
from the date of the writ. 

Defendant defaulted. 
PETERS, C. J., VIRGIN, EMERY, HASKELL and WIIITEHOUSE, 

JJ., co?curred. 

STATE vs. STILLMAN TOWER. 

·washington. Opinion April 15, 1892. 
Constitutional Law. Fish. Waters. U. S. Const. Art. JV, § II, Part L 

R. S., c. 40, § 48. 

The State has the exclusive jurisdiction to regulate and control the fisheries 
in the waters of the State, both tidal and interior waters. 

The right to fish in its waters is not a privilege of the citizens in the several 
States; and granting to citizens of this State the right to fish for and take 
fish in a manner and for a purpose described in R. S., c. 4:0, § 48, is not a 
discrimination against the "privileges" of citizens of the several States 
within the meaning of Art. IV, § II, Part I, of the Constitution of the 
United States. 

Chapter 40, § 48, of R. S., is valid. 

ON EXCEPTIONS. 

The case is stated in the opinion. 

0. E. Little.field, Attorney General, for the State. 

G. 1.1£. Ham;on, for defendant. 
Counsel cited : Morse on Citizenship, p. 248, and cases 

cited; Pea'N;on v. Po1'tland, 6~ Maine, 278; State v. Furbush, 
72 Id. 493. 

LIBBEY, J. Indictment charging that the defendant, on 
February 17, 1891, did fish for land-locked salmon, trout and 
togue in Grand Lake, Washington county, in violation of c. 
40, § 48 of R. S. Upon his arraignment he pleaded guilty, 
unless the court shall be of opinion that he was not guilty hy 
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reason of his being an American citizen resident in the Province 
of New Brunswick. The presiding judge ruled that his citizen
ship of the United States was no protection to the acts charged 
against him, as he was not a citizen of Maine. To this ruling 
exception was taken, which brings the question before this court. 

The contention of the counsel for the defendant is, that this 
statute is void, inasmuch as by its proviso during February, 
March and April, citizens of the State may fish for and take 
land-locked salmon, trout and togue, and convey the same to 
their o,vn homes but not otherwise, it discriminates between 
citizens of this State and citizens of the United States residing 
out of the State ; that it gives to the citizens of the State 
a privilege which it denies to the citizens of the United 
States not residing here, and is therefore, in violation of the 
Constitution of the United States, Art. IV,§ II, Part. I. ''The 
citizens of each state shall he entitled to all privileges and 
immunities of citizens in the several states." 

If the right to fish in the interior waters of this State is a 
privilege of citizens in the several states, his contention would 
seem to he well founded. But we think the right to fish in the 
waters of this State is not a privilege to which citizens in the 
several states are entitled. The question raised here appears to 
he fully decided by the Supreme Court of the United States in 
JJ1c0reacly v. Vi1·_ginia, 94 U. S. 391. In the opinion of the 
court in that case, hy Mr. Chief Justice vV aite, the court declares 
that, ''The principle has long been settled in this court that each 
state owns the beds of all tide waters within its jurisdiction, 
unless they have been granted away. Pollard'.~ Lessee v. 
Hagan, 3 How. 212; Smith v. Maryland, 18 How. 74; Mum-
ford v. Wardwell 6 ·wan. 436; Weber v. Harbor Oonimis
sionm-; 18 Icl. 66. In like manner, the states own the tide 
waters themselves and the fish in them, so far as they are capable 
of ownership while running. For this purpose the State repre
sents its people, and the ownership is that of the people in their 
united sovereignty. Mart.in v. 1:Vaddell, 16 Peters, 410." 

"The right which the people of the State thus 
acquire comes not from their citizenship alone, but from their 
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citizenship and property combined. It is, in fact, a property 
right, and not a mere privilege or immunity of citizenship." 

After stating the definition which the court had given in sev
eral previous cases to the words '' privileges and immunities" 
as used in the constitution, and stating that it had come to the 
conclusion that the better practice was not to attempt to give 
an abstract definition to the words. but leave it to be determined 
in every particular case as it might arise, the opinion farther 
declares that,'' Following, then, this salutary rule, looking only 
to the particular right which is here asserted, we think we may 
safely hold that the citizens of one state are not invested by this 
clause of the constitution with any interest in the common prop
erty of the citizens of another state." 

~.,.. e deem it unnecessary to cite any further authorities. 
It is the duty of this court to follow the decisions of the 
highest Federal Court in determining the meaning of the con
stitution of the United States. The section of the statute under 
which the defendant is indicted is not in conflict with the pro
vision of the constitution relied on, and is valid. 

Exceptions overruled. Judgment for the State. 
PETERS, C. J., VmGIN, EMERY, FosTER and WHITEHOUSE, 

JJ., concurred. 

HATTIE M. THOMAS vs. THOMAS CHURCHILL. 

·waldo. Opinion Apdl 15, 1892. 
Way. Record. County Commissioners. J1irisdiction. 

The judgment of the county commissioners in locating a private way cannot 
be impeached in an action of trespass by a land owner, unless their record 
shows that they exceeded their jurisdiction. 

AGREED STATEMENT. 

The case appears in the opinion. 

W. P. Thompson, for plaintiff. 
W. H. 2Jf cLellan, for defendant. 

LIBBEY, J. Trespass for entering upon the land of the 
plaintiff, which was within the limits of a private way located 
for the defendant by the county commissioners. There is no 
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contention between the parties as to the jurisdiction of the 
county commissioners upon the defendant's petition. He had 
applied to the municipal officers of the town to locate the private 
way from his land near his house a short distance over the 
plaintiff's land to the county road. They had laid out the way 
on his petition, as a private way, and made their report to the 
town at its annual town meeting as required by the statute. 
But the town refused to accept the w_ay. Thereupon, the 
defendant within the year thereafter presented to the commis
sioners his petition for the location of the way by them. The 
petition alleges that a private way from the house of said 
Thomas Churchill, easterly to the road leading from Lincoln
ville center to Dickey's Mills, so called, in said Belmont, would 
he a great convenience to said Churchill and to parties having 
occasion to go to and from his house. It sets out the other 
facts that have been stated, that are essential to give to the 
commissioners jurisdiction. 

After giving due notice to all parties interested as required 
by statute, the commissioners report that they met the parties 
at the place named in their notice, which was the house of the 
defendant, and proceeded '' with the parties and viewed the route 
described in said petition, immediately after which view, on the 
fourteenth day of December, A. D., 1889, a hearing of the 
parties and their testimony was had before us at the dwelling 
house of Thomas Churchill in said Belmont, it being a conven
ient place in the vicinity of said route; after a full hearing and 
mature consideration, we, the said commissioners, adjudged 
and determined that the said town of Belmont did unreasonably 
refuse to accept the private ·way as laid out by the selectmen of 
said town ; and considering the petitioners to be aggrieved 
thereby do grant the prayer -of the petition and proceeded to 
locate a private way as follows: Beginning at a stake standing 
near the line between lands of Thomas Churchill and Eugene 
M. Thomas, ( said stakes bearing gouth eighty-five degrees east, 
eight rods twenty-three links from the southeast corner of the 
dwelling of Thomas Churchill, aforesaid) thence south eighty
five degrees east three rods and fourteen links to stake, marked, 
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standing in the westerly line of the county road, leading from 
the Dickey mills, so-called, in said Belmont, to Lincolnville. 
All on the land of Eugene M. Thomas aforesaid." The way 
located is two rods in width. 

The case comes before the court on an agreed statement of 
facts, in which it is agreed that the land named hy the commis
sioners as taken for the way was owned by the plaintiff, the 
wife of Eugene M. Thomas, but occupied by them; and that 
the defendant, at the time he petitioned the county commission
ers, and also the selectmen, to lay out said way, occupied and 
controlled the farm on which he lived. The stipulation of the 
parties upon which the case is sent forward is, ''If upon the fore
going statement of facts the court are of opinion that said 
private way was legally laid out or that the legality of said lay
ing out cannot he determined in this action the plaintiff is to he 
nonsuited, otherwise the defendant is to he defimlted and 
damages assessed at one dollar.~, 

By this statement of the case and of the stipulation of the 
parties, it is seen that if the location by the county commission
ers is not void upon the face of their record this action cannot 
be maintained. It is not claimed by the counsel for the plaint
iff that the commissioners had no jurisdiction to net upon the 
defendant's petition. That is admitted. But his contention is 
that, by the return of the commissioners, it appears that the way 
located hy them is not connected with the defendant's land, and 
therefore, in locating it the commissioners acted outside of their 
jurisdiction, so that their action is void upon the face of their 
record. Having jurisdiction to act upon the petition, the court 
will not in an action of trespass determine the location to he 
void for any irregularities in the proceedings of the commis
sioners; but their judgment must be held to be binding until 
reversed by proper proceedings therefor. Cyr v. Dufour·, 62 
Maine, 20. )Ve must presume that they acted within their 
jurisdiction until the contrary is made to appear. 

Does it appear by the return of the location that the way is 
not connected with the defendant's land? We think not. The·y 
commenced at a stake, they say, standing near the dividing line, 
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a certain distance named, by a certai~1 course, from the defend
ant's house, and from that point made their location. The peti
tion under which they acted was for a location of a way from 
the house of said defendant easterly to the road. They were 
acting in the presence of the parties. If the fact is as contended 
that the point of beginning was not connected with the defend
ant's land, it was one that might have been easily proved. "re 
cannot assume from the description, that it was not connected 
with the defendant's land. 

Another objection relied on by the plaintiff's counsel is, that 
it does not appear that the way, prayed for by the defendant 
and located by the commissioners, was from the defendant's 
improved land to the county road. We think this objection is 
untenable. The point of beginning is only a few rods from the 
defendant's dwelling house. In the agreed statement, upon 
which the case comes forward, the parties agree that the defend
ant occupied the land upon which the dwelling-house stood at 
the time, as a farm ; and it sufficiently appears that the way is 
connected with the improved land of the defendant. The cases 
relied on by the counsel for the plaintiff as decisive of the case, 
(Hall v. County Cmnrnis,~ioners, 62 Maine, 325, and Lyon v. 
Hamor, 73 Maine, 56) we think are not in point. 

Plaintiff nonsuit. 
PETERS, C. ,J., VIRGIN, EMERY, FosTER and WHITEHOUSE, 

JJ., concurred. 

GEORGE W. ABBOTT vs. GEORGE E. B. JACKSON, and others. 

Cumberland. Opinion April 19, 1892. 
Negligence. Way. Landlord and Tenant. 

Where a driveway from a lumber shed, across a railroad track to the carriage way 
extending up and down a wharf, was an appurtenance belonging exclusively 
to the shed and the land on which it stood, Helrl: that it was the duty of the 
lessee of the land, who was owner of the shed, to maintain a reasonably safe 
means of access to the shed over the driveway. 

The responsibility and burden of providing such driveway, or means ot' access, 
to his lessee's place of business does not rest upon the lessor or the owner 
of the land over which such access lies. 

ON MOTION AND EXCEPTIONS. 

VOL. LXXXIV. 30 

• 
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This was an action on the case to recover damages for personal 
injury to the plaintiff caused hy a loose plank in a crossing in 
the private railroad track on the west side of Brown's wharf in 
Portland; which crossing the plaintiff alleged the defendants 
negligently allowed to get out of repair, so that while driving 
over the same, the plaintiff was thrown from his jigger and his 
leg was broken. The action was tried before a jury in the 
Superior Court, for Cumberland County, and a verdict of two 
thousand dollars was rendered for plaintiff. 

The case came to this court upon exceptions to the rulings 
of the presiding justice, in admitting testimony against defend
ant's objections; to the refusal of the presiding justice to give 
requested instructions; and to a specific portion of the judge's 
charge; also on a general motion for new trial. 

The plaintiff in his declaration alleged that the defendants 
~
1 owned, possessed, occupied and permitted others to use" 
Brown's wharf in Portland, over which the defendants had 
established, controlled and maintained a carriage way for the 
use of the public and persons rightfully passing over the same. 
That on the southwesterly side of said passageway, the defend
ants controlled and maintained a railroad track, which extended 
from Commercial street to the lower end of the wharf and ~~ near 
a certain shed upon said ·wharf, which said shed was occupied 
by one Emery, a tenant of said defendants;" that the defendants 
had established and controlled a crossing over said track for 
truck wagons for the use of the public and all persons rightfully 
passing over the same, extending from said way to said s~ed 
occupied by said Eme1·y; which said wharf, way, railroad track 
and crossing ~~ the defendants were bound to keep in a safe and 
suitable condition and repair for such purposes and uses for all 
persons properly and rightfully upon and using the same ;" 
that the defendants so negligently maintained ~~ said track and 
crossing over the same " that the same were unsafe by reason 
of a plank therein, which plank was not spiked down ns it ought 
to have been; that the plaintiff having occasion to pass over 
said 11 track and crossing," and having the right to pass over 
the same, and being in the exercise of due care drove over the 
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same '' from said shed occupied as aforesaid by said Emery," to 
said way, was injured in consequence of the defect in said plank. 

It appeared from the testimony of the parties that Brown's 
Wharf, on which the accident happened, was owned hy J. B. 
Brown for many years, and' ever since his death has been 
held by the defendants,- trustees under his will. From Com-
mercial street, the passageway for teams extends down the 
middle and to the lower end of the ·wharf. On the west side of· 
the passageway, a private railroad track extends from Commer
cial street to near the lower end of the wharf. 

Prior to his death, Brown leased to Mark P. Emery, as. 
tenant at will, but with no agreement to make repairs, a vacant 
lot on the west side and near the lower end of the wharf; which 
tenancy continued from that time until after the time of the· 
accident to the plaintiff. The lot leased to Emery was mostly 
earth filling, and on it Emery erected four sheds, known as 
"Emery's sheds," which were used solely for Emery's private· 
business for storage purposes. Each shed was numbered, No. 4-
being farthest down the wharf. Each shed had a wide door
way in the side next the passageway, and Emery had a right of' 
way from the sheds to the passageway up the wharf. 

When first constructed, the track on the west side did not 
extend down the wharf to the Emery sheds, but, some years after 
he had built his sheds, at his request and for his exclusive benefit 
the track was extended in front of and to the lower end of his 
sheds, and he caused crossings to be laid in front of hb shed' 
doors which he paid for, both the planks and the labor of laying. 
The track in front of Emery's sheds was used s0lely for Emery 
and for his private business. The crossings ,vere on Emery's 
right of way into his sheds, and were used exclusively as a 
means of access thereto, and in connection therewith, by him 
and persons there on his private business. 

No repairs to the crossings, or any agreement therefor, were 
ever made by the lessor, or by the defendants - trustees under 
hi'5 will, or by their orders; but it was always understood that 
the lessee was to make repairs. 

Some years before the accident, the track above Emery's sheds 
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was raised by defendants' men and new planks were laid and 
spiked between the rails and on the outside of the rails, but 
without any authority or orders from the defendants or their 
agent, simply of their own accord, leaving the crossings in good 
order. Other than that Brown's men made no repairs upon the 
crossings. 

Emery occasionally employed teams in hauling heading stock 
from his sheds to the brick mill farther up the wharf. Plaintiff 
had worked on the wharf for fourteen years, and was at work 
there when the truck was laid in front of Emery's sheds; and 
testified that he knew every foot of the wharf. For some time 
previous to the day of the accirlent the plaintiff was employed 
by one Shaw, a truckman, as a driver, and had occasion fre
quently to go on to the wharf. 

December 17th, 1888, the day of the accident, Shaw began 
work for Emery, hauling heading stock from the No. 4 shed to 
the brick mill. When Shaw arrived at the shed, on that 
morning, there was no plank on the outside of the rail next 
the passageway in the crossing in front of the shed door, and 
he went into the shed and brought· out a three-inch plank some 
eight or ten feet long, and laid it down loosely outside of and 
against the rail. 

To get into the shed so as to drive out and up the wharf, it 
was necessary to drive down past the door and gee off and then 
back into the shed. Th,e loose plank being only ten feet long, 
it was necessary to move it down the wharf before backing in, 
and up the wharf before driving out. About one o'clock the 
same day, the plaintiff came to the wharf with another jigger 
and replaced Shaw's other driver. The horse, the plaintiff 
was using, was somewhat quick and nervous, esperially about 
backing. 

The plaintiff rode down the passageway past the door, and 
after backing and filling three times, suceeded in getting into 
the shed, the hind wheels having gone over the loose plank each 
time in backing on and driving off the crossing. When loading, 
the jigger and horse were entirely inside the shed. The plaintiff 
loaded the jigger, and mounting the seat, drove out of the shed 
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over the crossing and up the wharf. Coming back again, the 
plaintiff drove down past the shed door, got off, and went hack 
to the crossing, and moved a piece of joist that was in the cross
ing so the wheels would come right, and then, getting on to 
the seat, backed and filled again several times and finally got 
into the shed. In backing in, however, the plank was moved, 
so that the plaintiff complained of it to Shaw, and said the 
plank was loose and ought to he fastened down, and Shaw told 
him that he ought to take his horse by the head and back him in. 

After loading the second time, knowing the planks were 
decayed badly and worn between the rails, he got upon the 
seat of the jigger, and, with only one · foot resting on the toe
rail, and the other hanging loose, he drove out of the shed on 
to the crossing and turned to the left to go up the wharf. The 
horse moved quickly over the crossing, and the wheels going 
upon the loose plank lifted up or canted the jigger and the 
plaintiff was thrown or jumped off the jigger, and his leg 
was broken. 

The plaintiff, while lying on the ground, told a witness that 
he ~~ thought it was a bad piece of business, that the plank 
couldn't he spiked on, that they were loose and it was an 
unsafe place to go over." . 

Neither of the defendants personally, nor any of their agents 
or workmen, knew that the plank was missing, nor that a loose 
plank had been placed against the outside rail at the time of the 
accident. Neither Brown nor the defendants ever gave their 
agent any orders, nor did their agent ever give any orders or 
authority to any of the workmen to make any repairs on the 
leased premises or on the planks or crossings in front of Emery's 
sheds; and that it was always understood that Emery was to 
make all such repairs. 

It was claimed by the defendants, upon the evidence in the 
case, that the railroad track along the ea8terly front of the sheds, 
owned and occupied by said Emery, was built. entirely for his 
convenience and planked at his own expense nt the crossings in. 
front of the doors and elsewhere; and that the crossings in 
front of the doors of those sheds were used solely by Emery 
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as appurtenances of the leased premises and part of the same, 
and for no other purpose ; und that the crossings in front of 
the door::, of the sheds were as much in the occupancy of Emery 
as any part of the leased premises. It \Vas also claimed, beyond 
this, by the defendants, that the whole track, not only at the 
crossings, hut in front of the whole length of the Emery sheds, 
wa<s no part of the travelled way down the wharf but was used 
solely by Emery and was included in his occupancy ; and that 
there wus no duty or liability upon the defendants to keep the 
same in repair; and further, that this was true in any event as 
to the plaintiff, who;they claimed, was upon the premises at 
the time of the accident on business solely with Emery and was 
using the crossing merely as the means of access to Emery's sheds. 

The defendants submitted several requests for rulings based 
upon their claims as above stated, hut the view taken by the law 
court renders a report of them unnecessary. 

The defendants excepted to the following portion of the pre
siding justice's charge : " The owner is not exonerated from the 
consequences of his neglect to maintain an access to his place 
of business safe and convenient because the property may be 
in the possession of his tenant. Within the limits of the tenancy 
a tenant is under obligation to repair und mnintain the property 
occupied by him in a reasonably safe and convenient manner, 
hut he is not obliged legally, as far as the public is concerned, 
to maintain in a reasonably safe and convenient manner, access 
to it over the property owned by another; that responsibility 
rests upon the owner himself. So if the spot upon the wharf 
where the accident occurred was not within the limits of Emery's 
tenancy, not within the limits of the territory occupied by him, 
then the owners of this property having leased it to Mr. Emery, 
:are under the duty to all persons who do business with Mr. 
Emery, to provide a reasonably safe and convenient access to 
-that property. In other words, having leased this property at 
-the foot of the wharf to Mr. Emery, they are bound to provide 
reasonably safe and convenient access over their own property 
:at the head of the wharf down to the property leased by Mr. 
_Emery, and are under a duty to all persons having business 
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with Mr. Emery to maintain that access in a reasonably safe 
and convenient manner." 

The plaintiff contended that the railroad track at the point 
opposite number four shed and opposite the other sheds of 
Emery, was under the control and in the occupancy of the 
defendants themselves. He claimed that this was shown by the 
action and conduct of the defendants and their servants in the 
repair and control of and their conduct toward that track. He 
claimed to have shown that the place where the accident occurred, 
the place where the plank lay outside of the eastern rail of the 
western track, was under the control of the defendants, and not 
of Emery. 

The court in its instructions to the jury left the question, 
whether the crossing was included in the premises leased to 
Emery, as a fact for them to determine. 

Drurnrnond and D1'ummond, W. H: Looney with them, for 
plaintiff. 

Whether certain premises are parcel of and included under 
those demised is matter of evidence. Taylor L. & T. 3d ed. § 
163; McIntire v. Talbot, G2. Maine, 312, nnd cases cited; 
Elliott v. Pmy, 10 Allen, 378: Cunningham v. Bank, 138 
Mass. 480; Priest v. Nichols, 116 Mass. 401; Oram v. R. R. 
Co. 45 A. & E. R. R. CaHes, 544. That negligence may be 
regarded as the proximate cause of an injury, of which it may 
not be the sole or immediate cause : Lake v. Milliken, 62 
Maine, 240; Ricker v. F1·eeman, .50 N. H. 420; Eaton v. R. 
R. Co. 11 Allen, 500; Powell v. Devene!J, 3 Cush. 300; Lane 
v. Atlantic Works, 111 Mass. 13G; Oayzer v. Taylor, 10 Gray, 
274; Grand T,·unk Ry. v. Cummings, 106 U. S. 700; Elmer 
v. Locke, 135 Mass. 575; Sher. & Red. Neg. 3d ed.§ 10; 
Whar. Neg. 2d ed. § 145; 2 Thomp. Neg. p. 1088, § § 5, 6. 
Counsel also cited: Low v. Ry. Co. 72 Maine, 313; Tubin v. 
R. R. Co. 59 Maine, 183 ; Omnpbell v. Sugar Co. G2 Maine, 
564; Stratton v. StaJJles, 59 Maine, 94; Barrett v. Black, 56 
Maine, 498; Buzzell v. Laconia Co. 48 Maine, 113; Wendell 
v. Baxter, 12 Gray, 294. 

Instructions: Leasing wharf to different tenants gave tenants 
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right only to use passage way in common without liability to 
repair. Sawyer v. McGillicuddy, 81 Maine·, 318, citing cases, 
supra; Miif01·d v. Holbmok, 9 Allen, 17; Shipley v. A.~so
ciate,'I, 101 Mass. 251; S. C. lOG Mass. 194; Larue v. Hotel 
Go. 116 Mass. G7; Looney v. LcLean, 129 Mass. 33; Wat
kins v. Goodall, 138 Mass. 533; Learoyd v. Godfrey, Id. 315; 
Readman v. Conway, 126 Mass. 374. 

Motion: Counsel cited cases supra and Sher. & Red. Neg. 
3d ed. § 414; Wl2ittaker v. West Boyl,'lton, 97 Mass. 273; 
Mallone:,; v. R. 1'. Go. 104 Id. 73; Lyman v. Amherst, 107 
Id. 339; Gaynm· v. R. R. Go. 100 Id. 208-212; Chaffee v. 
R. R. Go. 104 Id. 108-115. 

H. R. Virgin, J. W. Symonds with him, for defendants. 

WALTON, J. The plaintiff has obtained a verdict for two 
thousand dollars against the trustees of the estate of the late 
John B. Brown, for injuries claimed to have been received 
through their negligence. The case is before the law court on 
motion and exceptions. 

We think the exceptions must be sustained. The negligence 
complained of was the omission to keep in repair a railroad 
crossing on Brown's wharf in Portland. The crossing led into 
a lumber shed owned by one Mark P. Emery, and the crossing 
was built for and used exclusively as a means of entrance to the 
shed. It was admitted that the shed stood on land owned by 
the Brown estate ; but it was denied that the estate or the 
trustees were under any obligation to keep the crossing leading 
into the shed in repair. Upon this point the jury were 
instructed as follows: 

"Within the limits of the tenancy, a tenant is under obliga
tion to repair and maintain the property occupied by him in a 
reasonably safe and convenient manner; but he is not obliged 
legally, as far as the public is concerned, to maintain in a rea
sonably safe and convenient manner, access to it over the 
property owned by another; that responsibility and burden 
rests upon the owner himself; so if the spot upon the wharf 
where the accident occurred was not within the limits of Emery's 
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tenancy, not within the limits of the territory occupied by him, 
then the owners of this property having leased it to Mr. 
Emery, are under the duty to all persons who do business with 
Mr. Emery, to provide a reasonably safe access to that property." 

This ruling seems to be the exact opposite of what the law is. 
The law requires every one having a place of business to which 
he expressly or impliedly invites others to come to do business 
with him, to maintain a reasonably safe means of accesst to it, 
notwithstanding such place of business is upon leased land, and 
notwithstanding the means of access to it is over the land of 
another. And the responsibility and burden of providing such 
means of access to his lessee's place of business does not rest 
upon the lessor or the owner of the land over which such access 
may pass. And in these partieular8 the ruling seems to be the 
exact opposite of what the law i8. 

A way, ex vi termini, implies a right of passage over another's 
land. As au easement, it cannot exist without a servient as 
well as a dominant estate. '' The way must be kept in repair 
by the owner of the easement, and not by the owner of the land 
over which it passes." Per Morton, J., in Junes v. Percival, 
5 Pick. 485. 

"The owner of the soil was under no oh ligation to repair the 
road, as that duty belonged to the party for whose benefit it was 
constructed." Per Ruger, C. J., in Haman v. Roberts, 119 
N. Y. 37 ( 1890). 

The lessor of a building is not liable to one who, in passing along 
a walk leading from the street to a building for the purpose of 
transacting business with the tenant, is injured for want of a 
railing, although the premises were in that condition prior to 
the letting. ''The occupier of a building, who negligently per
mits the building, 01· the acces,"I to it, to be in an unsafe condi
tion, is liable for an injury occasioned thereby to a person whom 
he by invitation, express or implied, induces to enter upon it." 
Per Morton, J., in Mellen v. Morrill, 126 Mass. 545. 

•• The duty of the tenant to keep in safe condition the demised 
premises extends to all the appurtenances connected therewith, 
and this includes steps, stairways, and other approaches." Per 
Elliot, J., in Pu1·cell v. English, 86 Ind. 34. 
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It is suggested hy the plaintiff's counsel that the ruling may 
be sustained upon the ground that when there is hut one stair
way or passage leading to several tenements, the duty of keep
ing such stairway or passage in repair remains with the landlord. 

It is impossible to sustain the ruling upon that ground; for, 
in the first place, the ruling was not placed on that ground ; it 
was placed on an entirely different ground; and, in the second 
place, the evidence would not have justified resting it on that 
ground, if it had been the intention of the presiding justice to 
do so. 

The plaintiff claims to have been hurt while using the cross
ing leading out of Emery's shed ; and the exceptions state and 
the evidence shows that this crossing was constructed for no 
other purpose than to furnish a convenient way to and from the 
shed, and that it was never used for any other purpose. It was 
not a way used in common with other tenants. It was an appur
tenance belonging exclusively to Emery's lurnher shed, and 
used exclusively as such. And the fact must not he overlooked 
that this crossing was something separate and distinct from the 
railroad passing by the shed, and something separate and dis
tinct from the carringe road leading down the wharf. It was 
constructed of planks and extended only about ten feet from the 
shed. And it is claimed that, as the plaintiff was driving out 
of this shed with a load of lumber, a loose plank in the drive
way tipped up on to its edge, and, as the fore wheels of the 
jigger passed over it, caused a jolt, which threw the plaintiff from 
his seat and broke his leg. Now, if it had been conceded that it was 
the duty of the defendants to keep the railroad in front of the 
shed in repair, and if it had been conceded that it was their 
duty to keep the carriage road lealUng down the wharf in repair, 
still, the question would have remained whether it was their 
duty to keep the entrance into Emery's lumber shed in repair; 
and we fail to see how, upon the evidence, there could have 
been but one answer. No contract to keep it in repair was 
proved, so as to bring the case within the principle on which 
the decision rested in Campbell v. Sugar Company, 62 Maine, 
p. 564. No tenancy in common, or use by several tenants, was 
proved, so as to bring the case within the principle on which 
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the decision rested in Saw ye,· v. 1Wc Gillicuddy, 81 Maine, 318. 
Whether the driveway leading into Emery's shed wa~ or was 
not wholly within the territory leased to him, was unimportant. 
It was a question that in no way affected his liability to keep 
the way in repair. It seems to us perfectly plain that the drive
way from the lumber shed across the railroad track to the car
riage way extending up and down the wharf, was one of the 
appurtenances belonging exclusively to the shed and the land 
on which it stood ; and that it was as clearly the duty of the 
owner of the shed and lessee of the land on which it stood, to 
keep that driveway in repair as it was to keep the shed 
itself in repair; and that it was no more the duty of these 
defendants to watch that approach to the shed, and see that 
it was kept safe for use, than it was to watch the shed itself 
and see that that was kept in a safe condition. We think that 
upon this point the ruling was ·wrong, and that the verdict 
returned would have been wrong, if the ruling had been correct. 
We think that upon the evidence reported, the jury might have 
been very properly instructed to return a verdict for the 
defendants. Mcl1enzie v. Cheetham, 83 Maine, 543, and cases 
cited. And very full notes upon this branch of the law will be 
found in Lowell v. Spaulding, 50 Am. Dec. 776; Godley v. 
Hagerty, 59 Am. Dec. 733; Zuebi8ch v. Tarbell, 87 Am. Dec. 
G61; Welclt v. Wilcox, 100 Am. Dec. 114; Elliott v. Rhett, 
57 Am. Dec. 7 59 ; Purcell v. English, 44 Am. Rep. 262; 
Bowe v. Hunking, 46 Arn. Rep. 474; Herman v. Roberts, 16 
Am. St. Rep. 803 ; Edwards v. Railroad, 50 Am. Rep. 659 ; 
Wolf v. Kilpafrick, 54 Am. Rep. 672. 

Motion and exceptions sustained. New trial granted. 
PETERS, C. J., VIRGIN, EMERY, FosTER and HASKELL, JJ., 

concurred. 

STATE vs. JAMES BUSHEY. 

Kennebec. Opinion April 22, 1892. 
Indictment. Pleading. Venue. Intoxicating Liquors. R. S., c. 131, § 2. 

An indictment which avers an illegal transportation of intoxicating liquors 
from a place in Waldo county to Clinton and Waterville in Kennebec county, 

84 4591 
85 96 
89 403 
84 459 
~-~ 
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does not charge the commission of any part of the offense within Kennebec 
county; the latter places being towns in Kennebec county on the line 
between the two counties, and there being no other averment of venue in 
the indictment. 

ON EXCEPTION8. 

The case is stated in the opinion. 

L. T. Carleton, County Attorney, for the State . 
.P. A. Waldron, for defendant. 

PETERS, C. J. The case finds that the respondent was tried 
upon the second count in an indictment, in which count it is 
alleged that he unlawfully transported liquors on a certain day 
"from Burnham in the county of Waldo to Clinton in the county 
of Kennebec." The only vnriation from this in either of the other 
counts is in the third, in which a distinct and different offense 
is al1eged of the transportation of liquors "from the Maine Cen
tral Railroad depot in Burnham in Waldo county to Clinton 
and Waterville in the county of Kennebec." 

A motion in arrest was filed and overruled, and exceptions 
taken. The question on such motion is whether any part of the 
offense is alleged to have been committed in the county of 
Kennebec. Upon the rules of criminal pleading, we think not. 
The ter1nini named are border towns in different counties. The 
transportation was ''to" the town of Clinton, not into or within 
it. Going to a line is not going beyond it,- is not crossing 
the line. The description is of the territory of towns and not 
of villages or settlements. Kennebec county is excluded from 
the transportation. Very likely there is a route for travel from 
one of the towns named to the other without crossing into 
Kennebec county. 

To, from, or by, are terms of exclusion, unless by necessary 
implication they are manifestly used in a different sense. Such 
is the rule of construction even in ciYil cases. Bradley v. Rice, 
13 Maine, 198. And that which would not be ex proprio 
vigore a good description in a deed would not he such in a com
plaint or indictment. State v. Burke, 66 Maine, 127. r, From" 
an object or "to" an object excludes the terminus referred to. 
Bonney v. Morrill, 52 Maine, 252. But, in all matters of 
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criminal pleading, the want of a direct and positive allegation 
in the description of the substance, nature or manner of the 
offense, cannot be supplied by any intendment, argument or 
implication whatever. The charge must be laid positively and 
not inferentially. State v. Paul, 69 Maine, 215 and cases cited. 

The other points presented by the case need not be discussed, 
as they are superseded hy the point decided. The provision of 
R. S., c. 131, § 2, does not" apply here. That relates to the 
admission of proof, and not to the effect of allegation, in certain 
cases. Commonwealth v. Gillon, 2 Allen, 502. 

Exceptions sustained. 
WALTON, VIRGIN, LIBBEY, HASKELL and WHITEHOUSE, l J., 

concurred. 

STATE vs. THOMAS LIBBY. 

Kennebec. Opinion April 2G, 1892. 

Indictment. Intoxicating Liquors, Pleading. Place. 

In an indictment charging the illegal transportation of intoxicatin_g liquors 
from place to place, the places must be named and proved as named. The 
offense being local, place is an essential part of the description of the offense. 

ON EXCEPTIONS. 

This was an indictment found in the Superior Court, for 
Kennebec county, charging the defendant with the illegal trans
portation of intoxicating liquor8, and upon trial he was found 
guilty. . 

The defendant requested the court to give certain instructions, 
found in the opinion, but which were refused. He, thereupon, 
filed exceptions. 

L. T. 0a1'leton, County Attorney, for the State. 
W. 0. Pldlb1'ook, for defendant. 

PETERS, C. J. This indictment charges the illegal trans
portation of intoxicating liquors from the town of Fairfield in 
the county of Somerset to the city of ·w aterville in the county of 
Kennebec, and also from the depot of the Maine Central Rail
road in Fairfield to the house of Edward Libby in "\\r aterville. 

At the trial, in the Superior Court for Kennebec county, the 
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counsel for the respondent requested that the following instruc
tion be given to the jury : '' An allegation in the indictment, 
designating from what place and to what place in the State the 
liquors were being transported, is an essential allegation. Being 
essential the allegation must he proved as laid. If the State has 
not proved this allegation then the case for the State is not 
made out, and it is your duty to bring in a verdict of not 
guilty." The judge deelined to give the instruction requested, 
but on the contrary instructed the jury on this point as follows : 
"While it is necessary that the State should set out in the 
indictment the place from which and the place to which 'the 
liquors were to he carried, yet it is not absolutely necessary 
that the place should he proved as laid. The identical places 
do not themselves constitute what is known as the gravamen or 
the substance of the charge. Yet it is necessary that some 
place shou]d be stated in the indictment. It is only necessary 
to prove that they were carried from place to p]ace and were 
being carried in this county, in order to sustain the indictment, 
so far as that is concerned. It is necessary, for instance, that 
the indictment should contain a specific date, hut the govern
ment is never held to prove the precise time of the offense as 
alleged in the indictment. Now, then, the essence of the 
charge in this case is that Thoma:-; Libby transported from 
place to place in this State intoxicating liquors to aid in their 
sale." 

This was error. The learned judge evidently had in mind 
the question of venue merely, not remembering for the momert 
that the allegation of place is a part of the description of the 
offense, and that the indictment charges a local offense. 

Mr. Wharton, in his work on criminal evidence, basing his 
statement on numerous pertinent cases cited in his notes, states 
th~ effect of the decisions in the following terms : '1 Where the 
place is stated as matter of local description and not as venue, 
it becomes necessary to prove it as luid. Thus, for instance, 
on an indictment for stealing in the dwelling-house, &c., for 
burglary, for forcible entry, or the like, if there he a material 
variance between the indictment and the evidenec in the name 
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of the parish or place where the house is situate, or in any other 
description given of it, the defendant must be acquitted. In an 
indictment, also, for not repairing a highway, the situation of the 
highway is material. In an action ah;o for a nuisance in erect
ing a weir, if it be described in the declaration to be at H., 
and it proved to be at a lower part of the same water called T., 
the error is material; and this rule is generally applicable to 
indictments for nuisances.'' Whar. Cr. Ev. 8th ed. 109. 

\Vhere the offense is in its nature local, and the place is 
stated by way of local description, and not as venue merely, 
the slightest variance between the description in the indictment 
and the evidence will he fatal. Archh. Cr. Pr. & Pl. Vol. 1, 
p. 85, note. In an indictment for arson, where the tenement 
was averred to he in the sixth ward of New York city, when it 
was in the fifth, the indictment was held bad. People v. Slate1·, 
5 Hill (N. Y.), 401. The place where a crime is alleged to have 
been committed, when a matter of essential description, must be 
particularly and truly stated and proved as stated. State v. 
Cotton, 24 .N. H. 143. There is a general concurrence in the 
books and among the cases on this point. 

State v. Lca;ltu8, 7~) Maine, ,541, really settles the present 
case. It was adjudged in that case that an indictment for the 
illegal transportation of liquors should describe the places 
between which the transportation took place. But there can be 
no necessity of such an averment unless the averment is to be 
proved. The offense charged in both that case and this is nui
sance or of the nature of nuisance. All the offenses arising 
from the illegal possession of liquors are local. State v. Roach, 
74 Maine, 56::2; State v. I1ellehe1·, 81 Maine, 346. Locality is 
an inseparable part of the offense. The offense cannot be 
described without averring locality. Under the ruling at the 
trial evidence would have been admissible to prove that the 
transportation was between any places within the county of 
Kennebec. 

Even if descriptive facts are laid with more particularity than 
need be, still as a general rule they must be proved as laid. 
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They become essential facts because they are alleged. They 
differ from unessential and superfluous details which enlarge 
rather than limit the scope of the principal allegation. '' All 
allegation," says Professor Greenleaf, "which narrows and 
limits that which is essehtial is necessarily descriptive; and all 
matters of description are matters of substance when they go to 
the identity of anything material to the offense intended to be 
alleged." 1 Greenl. Ev. § 58. In the New York case cited, 
there was no necessity of averring thnt the crime was committed 
in any particular ward of New York city, hut the proof had to 
be confined to its commission in the sixth ward because the 
indictment in effect averred that it was not committed in any 
other ward. The indictment excluded all localities other than 
the one particularly named. So, in State v. Lan,q, n3 Maine, 
215, it was held that the building where a liquor nuisance was 
maintained need not be described any more definitely than to 
name the town and county where situated. But the case of 
State v. Laslzw~, 67 Maine, 564, decides that if an indictment 
be particular enough to allege the nuisance to be kept upon one 
street in a town, evidence is not admissible to prove its exist
ence upon another street in the same town. And transporta
tion between two particular places cannot possibly be trans
portation between other and different places. 

The government, having positively aseerted in its indictment 
against the respondent that the carriage of liquors was between 
Fairfield and Libby's house in Waterville, and thereby in effect 
just as positively asserting that it was not upon any other route 
or direction, must be confined to the proof of the transportation 
as alleged. Had the averment of localities been too general, a 
specification might have been called for, and, if furnised, would 
have been binding. No less binding is the specificati01:i when 
incorporated in the indictment itself, and in such form tendered 
as a notice to the party prosecuted. The report of the evidence 
and of the judge's charge shows that the question raised in 
behalf of the respondent was relevant to the case. 

Other questions have been argued by counsel for the defense, 
but as they will be examined in the case of another respondent 

1 
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in this indictment, the co-respondents having been tried sep
arately, we omit any consideration of snch questions here. 

Exceptions sustained. 
WALTON, VIRGIN, LIBBEY, HARI{ELL and \Vnn'EHOURE, JJ., 

concurred. 

STATE vs. PETER NEWELL. 

W ashingt.on. Opinion April 19, 18~)2. 
Indians. Tr,,,aties. Fish ancl Ganie. 

The Indians resident within this State are not "Indian Tribes" within the 
treaty making powers of the Federal government. 

Nor are they in political life, or territory, the successors of any ot' the various 
"Eastern Tribes of Indians" with whom treaties were made by the crown, 
or the colonies, in colonial times; and, hence, they cannot effectually claim 
any privileges or exemptions under such treaties. 

While they have a partial organization for tenure of property and local affairs, 
they have now no separate political organization, and are subject as individ
uals to all the laws of the State. 

ON REPORT. 

This was an indictment charging that the defendant, one of 
the Passamaquoddy Tribe of Indians, did on the fourteenth day 
of January, 1891, during close time, at township number six, 
middle division. an unincorporated place in said county, with 
force and arms kill and destroy two deer, against the peace, &c., 
and contrary to the statute in such case made and provided. 

Upon arraignment, the defendant pleaded that he was guilty 
of the offense charged against him, unless the court should he of 
opinion that he had a lawful right to do the acts with which he 
was accused by reason of the following treaties, viz: Of 1725, 

. 1713, 1717, of 1727, of 1749, of 1752, all printed in the Maine 
Historical Society's publications. 

Also treaty of 1794, and other treaties printed in Acts and 
Resolves of 1843; also treaty of 1780. 

It was agreed by the parties that the case should he reported to 
the law court to be there decided as the legal rights of the parties 
might require. They also agreed that printed copies of the 
treaties above named might he referred to and used as contained 

VOL. LXXXIV. 31 

1844651 l~;:J 



\ 

466 STATE V. NEWELL. [84 

in any of the publications of the States of Maine and Massachu
setts, or in the publications of any one of the Historical Societies. 

Charle.~ E. Little.field, Attorney General, and F. I. Camp
bell, County Attorney, for the State. 

George M. Hanson, for defendant. 

EMERY, ,J. The defendant admittedly killed two deer in this 
State contrary to the form, letter and spirit of the statute for 
the preservation of deer and other game animals. The only 
matter of fact he interposes in defense is, that he is an Indian, 
one of the Passamaquoddy tribe, a tribe Jiving on and near 
Lewey's Island in the eastern part of the State. 

Whatever the status of the Indian tribes in the west may be, 
all the Indians of whatever tribe, remaining in Massachusetts 
and Maine, have always been regarded by those States and by 
the United State.is as bound by the laws of the State in 
which they live. Danzell v. Webquisll, 108 Mass. 133; 
Murch v. Tonier, 21 Maine, 535. Their position is like that of 
those Cherokees who remained in North Carolina. It was said of 
them by the United States Supreme Court, in '' Che1'okee Trust 
Funds," 117 U. S. 288, that they were inhabitants of North 
Carolina and subject to its laws. 

• Indeed, the defendant concedes that he is bound by all the 
laws of the State, except those restricting the freedom of hunt
ing and fishing. As to these restrictive statutes, he contends 
they must give way as to him before certain "Indian Treaties," 
named in the report of the case. He claims that these treaties 
are made by the fifth section of the Act of Separation (incor
porated into our Constitution) a constitutional restraint upon the 
power of the Legislature, to limit the freedom of the Passama
quoddy Indians in hunting and fo,hing. 

The defendant's counsel, with much zeal and industry, has 
furnished us with many and interesting papers concerning the 
various treaties with the Indians of Maine and the East. The 
treaty of 1713 was "the submission and agreement of the eastern 
Indians" to and with Governor Dudley at Portsmouth. It pur
ported to be executed by delegates from "all the Indian planta
tions on the rivers of St. John, Penobscot, Kenybeck, Amas
cogon, Saco and Merrimack." The conference of 1717 was 
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simply a confirmation of the same treaty. The treaty of 1725 
was after the French and Indian wars ef that period, and was 
between the Governors of Nova Scotia, New Hampshire and 
Massachusetts Bay on the one hand, and '' the several tribes,. 
viz: the Penobscot, Norridgewock, St. Johns, Cnpe Sable and' 
other tribes inhabiting within New England and Nova Scotia,"' 
on the other hand. This treaty was further confirmed in 1727 .. 
In 1749, after another Indian war, commissioners from Governor
Phipps made a treaty of peace with '' the Indians of the tribes. 
of Penobscot, Norridgewock, St. Francois and other Indians
inhabiting within his Majesty's territory of New England." The· 
conference in 17 52 was only a confirmation of the treaty of" 
1749. What is called in the report, "the treaty of 1780 ,'" 
appears to he ( so far as any papers or citations are furnished us} 
simply a letter of thanks and kind assurances from Governor Bow
doin to the "different tribes of Indians under Col. John Allan.' .. 
It contains no mention of hunting and fishing. 

We do not find that the Federal government ever by statute
or treaty recognized these Indians as being a political com-
munity, or an Indian tribe, within the meaning of the Federal 
Constitution. The defendant's counsel calls our attention to the· 
mission of Col. John Allan, as an envoy from the Continental 
Congress to these Indians. Col. Allan was appointed by con
gress in 1777, "Agent for Indian affairs in the Eastern Depart
ment," and held that office till 1784. He was instructed to visit 
"the tribes of Indians, inhabitants of St. John and Nova Scotia,'" 
and by threats, persuasions and arguments of various kinds. to 
endeavor to convince them it would be for their interest not to 
take part against the United States in the war then raging. He 
made his headquarters at Machias and assumed a general super
vision and a quasi-control over the various tribes of Indians 
from the St. John to the Penobscot. Many of his letters have 
been preserved by the Indians, and by them submitted to the 
court. They are full of kindly assurances of protection, includ
ing hunting and fishing, but it cannot be seriously claimed that 
they amount to a tre~ty between two political communities, how
ever savage one of them may have been. 
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In the treaties of 1713, 1725, 17 49, the contracting Indians 
reserved to themselves '' and their natural descendants respect
ively, the privilege of fishing, hunting and fowling as formerly.'' 
These treaties were made by the crown with actual politieal com
munities, whfoh had an internal government, however rude, and 
an external responsibility, however unsatisfactory, which could 
wage war and make peace. But, whatever may have been the 
original force and obligation of these treaties, they are now 
functus officio. One party to them, the Indians, have wholly 
lost their political organization and their political existence. 
There has been no continuity or succession of political life and 
power. There is no mention in the treaties of a tribe called 
"Passamaquoddy," and we cannot say that these present Indians 
are the successors in territory, or power, of any tribe named in 
the treaties, or are their natural descendants. 

Though these Indians are still spoken of as the "Passama
quoddy Tribe," and perhaps consider themselves a tribe, they 
have for many years been without a tribal organization in any 
political sense. They cannot make war or peace, cannot make 
treaties; cannot make laws; cannot punish crime; cannot 
administer even civil justice among themselves. Their political 
and civil rights can be enforced only in the courts of the State; 
what tribal organization they may have is for tenure of property 
and the holding of privileges under the laws of the State. They 
are as completely subject to the State as any other inhabitants 
can be. They cannot now invoke treaties made centuries ago 
with Indians whose political organization was in full and 
acknowledged vigor. 

What the report calls '' the treaty of 1794," was simply a 
grant by the commonwealth to the Passamaquoddy tribe oflndians 
of certain lands and the privilege of fishing in the Schoodiac 
river, in consideration of their releasing all claims to other 
lands in the commonwealth. Clearly the defendant gains no 
right to hunt under that grant. Judgment for t!te State. 

PETERS, C. J., VmmN, LIBBEY, FosTER and WHITEHOUSE, 
JJ., concurred. 
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INHABITANTS of vV ALDOBOHOUGH 
vs. 

KNOX AND LINCOLN RAILROAD Co:MPANY, and others. 

Lincoln. Opinion April 30, 1892. 
Railroacl. Sale. Lease. Right of Majority. R. S., c. 51, § 54. 

469 

No sale or lease of a railroad in this State can be made without the consent of 
the Legislature. 

When such consent is obtained, and there is no provision in the charter, nor 
• in any public statute, nor in any by-law of the corporation, to the contrary, 

it is the right of the majority in interest to determine whether or not a sale 
or lease shall be made. 

The same principle applies to the holders of railroad bonds secured by a joint 
mortgage. 

The plaintiff town held about one twentieth of the bonded debt of a railroad 
and a much less proportion of its stock. The defendant towns held the 
balance and voted to sell the road. The plaintiff declined. Held, that it 
was the right of the majority to control, such action of the majority not 
being fraudulent, collusive or oppressive. 

ON REPORT. 

Bill in equity, heard on bill, answers and testimony, filed by 
the plaintiff, to prevent hy injunction the sale of the Knox and 
Lincoln railroad. The plaintiff town is a stockholder and also 
a holder of mortgage bonds issued by the railroad. A prin
cipal allegation in the bill is that the transfer of the railroad, its 
property and purchase, is without the authority of law, and 
plaintiff's consent as a stockholder therein; also in violation of 
the rights of the plaintiff town and the holders of the bonds. 

Other grounds for equitable relief are stated in the bill. The 
view taken by the court renders a report of them unnecessary. 
The bill did not ask for the appointment of a receiver, although 
the insolvency of the railroad corporation was admitted. 

IIeath and Tuell, for plaintiffs. • 
W. L. Putnam, N. and H. B. Cleave.~ with him, for Knox 

and Lincoln Railroad Company, Penobscot Shore Line Railroad 
Company, and Knox and Lincoln Railway Company. 

0. W. Larmbee, for the city of Bath. 
H. Ingalls, for Wiscasset and other towns. 
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J. E . .LWoore, for Thomaston. 
W. H. Fogler, City Solicitor of Rockland. 

V\T ALTON, J. We think the injunctions prayed for in this 
case can not be granted. We think that, under the circumstances, 
it was the right of the towns and cities holding a majority of the 
stock of the Knox :md Lincoln Railroad, they being also a 
majority in interest under the mortgages of the road, to determ
ine whether or not the road should be sold or leased. No 
sale or lease of a railroad can be made in this State without the 
consent of the legislature. (R. S., c. 51, 54.) Butwhensuc! 
consent is obtained, and there is no provision in the charter of 
the road, nor in any public statute, nor in any by-law of the 
corporation, to the contrary, we think it is the right of the 
majority in interest to determine whether or not the sale or 
lease shall he made. V\r e are now speaking of sales and leases 
only. We are not speaking of contracts by the terms of which 
attempts are made to compel stockholders against their wills to 
enter into new or different enterprises, or to become members 
of another corporation. The cases are very numerous in which 
it has been held that such contracts, or contracts of sale or lease 
which embrace such stipulations, can not be forced upon minori
ties, however small such minorities may be. But when a pro
posed sale or lease is not embarrassed by any such stipulations, 
the law seems to be perfectly well settled that it is the right of 
the majority in interest to determine whether or not the sale or 
lease shall be made. 

Thus, in Lauman v. Railroad, 30 Pa. St. 42 (72 Am. Dec. 
685), one of the cases cited by the plaintiffs' counsel, the court 
held that a dissenting stockholder could not be compelled, 
;against his will, to accept stock in another railroad in payment 
for his stock in the road sold; but the court held distinctly that 
wl-iether or not the road might be sold, was a question which it 
was the right of a majority of the stockholders to decide. 

In Durfee v. Old Colony Rail'road, 5 Allen, 230, the question 
was fully considered, and the court held that every member of 
:a corporation aggregate, by the very act of becoming a member, 
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impliedly agrees to be bound by the will of the majority, unless 
the charter, or some public statute, or by-law of the corporation, 
otherwise provides. An<l see, to the same effect, Treadwell v. 
Sali8bw·y Man/. Co. 7 Gray, 393. 

And we think the same principle applies to the holders of 
railroad bonds secured by a joint mortgage. Such bonds are 
often held by a great many persons; and when they differ as to 
the best mode of rendering their security available, we think it 
is the right of the majority in interest to determine. The court 
so held in Shaw v. Railroad, 100 U. S. 605. The court there 
said that, to allow a small minority to defeat the wishes of an 
overwhelming majority of those associated with them in the 
benefits of the common security, would be to ignore entirely 
the relations which bondholders, secured by a railroad mortgage, 
bear to each other; and that, if differences of opinion exist 
among them, ·the voice of the majority ought to govern. 

And it seems to us that this conclusion is sustained by the 
plainest dictates of natural justice. When there are differences 
of opinion, aggregate bodies of men must act by majorities, or 
they can not act at all. It is true that this doctrine subjects 
minorities to the will of majorities; hut it is equally true that 
the contrary doctrine subjects majorjties to the will of minor
ities; and since one side or the other must yield, it seems to us 
to be more in harmony with the principles of natural justice 
that it should be the minority. 

In this case, the plaintiff town holds only about one twentieth 
of the bonded debt of the Knox and Lincoln Railroad, and a 
much less proportion of its stock. The defendant towns and 
cities hold the balance. The latter all voted to sell the road. 
The plaintiff town (Waldo borough) declined. We think it was 
the right of the majority, and especially of so large a majority, 
to control. 

The court •will at all times protect a minority of the stock
holders of a corporation against a fraudulent, collusive, or 
oppressive exercise of power by the majority. And if in this 
case, the court could see in the action of the 1rn1jority anything 
fraudulent, collusive or oppressive, the relief prayed for would 
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be granted. But nothing of the kind is discoverable. Nothing 
is seen but an honest difference of opinion as to the expediency 
of accepting an offer to purchase or lease the railroad and its 
franchises and take an assignment of the mortgages upon it. 
Upon such a question, we think it was the right of the majority 
in interest to decide. 

Bill dismissed with costs. 
PETERS, C. J., VIRGIN, EMERY, FosTER and HASKELL, JJ., 

concurred. 

ROCKLAND WATER COMPANY vs. JAMES ADAMS. 

Knox. Opinion May 12, 1892. 
Corporation. TVater Company. Unreasonable Rates. 

A regulation of a water company providing that takers of water shall be liable 
to pay rent for the whole year, whether they actually use it for that length 
of time or not, and to make payment yearly in advance, without special 
agreement, is unreasonable. 

One cannot be held to have made a special contract, to pay according to such 
regulations, merely by showing that he has knowledge of the regulation; 
but the company must show that he expressly assented to it and agreed to 
be bound by it. 

The power under a charter of a water company to establish prices and rents 
to be paid for water, subject to the control of the Legislature, does not 
deprive the Court of its jurisdiction to adjudicate between parties upon 
their legal rights. 

AGREED STATEMENT. 

The case is stated in the opinion. 

J. 0. Robinson and J . .F'. Libby, for plaintiff. 
There was an express contract. 1 Pars. Cont. 7th ed. 4 77 ; 

Comish v. Abington, 4 H. & N. 549; Srnitlt v. Hughes, 6 L. 
R. Q. B. 597; Cambridge v. Lexington, 17 Pick. 222; Day 
v. Caton, 119 Mass. 513, .515; Newmarket J.l1'f'g Co. v. Coon, 
150 Mass. 566. Estoppel : Both parties bound as to knowledge 
of regulation. Train v. Gold, 5 Pick. 379; Stagg v. Ins. Co. 
10 Wall. 589. Contract good for the year. Taylor v. Lmn
bertville, 43 N. J. Eq. 107. Presumption: Huntin,qdon v. 
Claflin, 38 N. Y. 182; Vail v. M'j'g Co. 32 Barb. 564; Ranck 
v. Alb1·ight, 36 Pa. St. 367; Tatterson v. M'f'g Co. 106 Mass. 
56. Abandonment of contract must be mutual. Robinson v. 
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Page, 3 Russ. 122. Burden on defendant; he must prove 
rescission: Webber v. Dunn, 71 Maine, 331. No waiver by 
plaintiff: Royal v. Aultman-Taylor Go. llG Ind. 424; Tlwye1· 
v. J,Vadswoi-tlt, rn Pick. 34H, 3f>2. Contract entire: Sulher
lancl v. Wye,., G 7 Maine, {i4, (i8, and cases cited ; Hurd v. Gill, 
45 N. Y. 341. 

C. E. and A. S. Littlefield, for defendant. 

LIBBEY, J. This is assumpsit to recover for the alleged use 
of water furnished by the plaintiff corporation to the defendant 
in the city of Rockland, from July 1, 1885, to ,July 1, 1886. 
It comes before this court upon an agreed statement of facts. 

The defendant in fact took and used the water from the first 
day of July, 1885, to the fourth day of November, 1885, when 
he notified the plaintiff corporation that he had ceased taking 
and should use it no more. The plaintiff claims to recover for 
the whole year, on the ground that under its charter it had the 
power to establish regulations ii for the use of said water and 
establish, subject to the control of the legislature, the prices and 
rents to he paid therefor." The defendant had taken the water 
from the plaintiff for several years prior to 1885, for which he 
had paid at or near the beginning of each year, taking a receipted 
bill therefor containing, printed upon the hack thereof, the 
regulations ·which it had established, by virtue of which it claims 
to recover for the full year in this case. 

The regulations relied upon are numbers six and seven. They 
read as follows: 11 Section six. One year's rent will he required 
in all cases." ii Section seven. All water rates shall he payable 
at the office of the company one yenr in advance, on the 1st 
day of .July in each year, and if not paid within ten days after 
the same are due, the water shall he shut off without further 
notice, and not let on again except on the payment of two dollars." 

The case does not show that there was any demand made by 
the plaintiff for the payment of the rent prior to the commence
ment of the suit. The contention between the parties is whether, 
in the absence of an express contract to pay for the whole year, 
the defendant can he held liable to pay for the whole year when 
he in fact used the water for four months and four days only. 
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We think the result must depend upon the que~tion whether 
the regulation adopted by the com puny, that one year's rent 
will be required in all cases and shall be payable at the office 
of the company one year in advance, on the first day of July, in 
each year, is a reasonable regulation by the company which 
should bind the taker of the water to pay for a whole year if he 
wants to use it and does use it for a third only of the year, 3.S 

in this case. If this is a reasonable regulation, and was known 
by the defendant, it would bind him to pay in accor<ln,nce with 
its terms. If it is not a reasonable regulation, then, the defend
ant could not be bound by it; but, to recover for the full year 
the plaintiff must prove a special agreement to pay for a year 
whether the taker used the water for that time or not. The 
defendant cannot be held to have made a special contract to pay 
according to the regulations of the company relied on, merely 
by showing that he had knowledge of the regulation; but the 
plaintiff must show that he expressly assented to it and agreed 
to be bound by it. Fillebrown v. Grand Trunk R. R. 55 
Maine, p. 468. Gott v. Dinsnwre, 111 Mass. 45, 52. 

By its charter the plaintiff corporation was charged with the 
duty of supplying to all persons and corporations a reasonable 
amount of water for the uses specified in the charter on demand, 
for a reasonable compensation. It had the right to take the 
water from a large pond, over ·which the legislature had juris
diction. It had the right of eminent domain, the taking of 
lands for the laying of its main and pipes for the purpose of 
supplying water, and was charged with the corresponding duty 
to the public to furnish and supply the water on reasonable 
terms. 

We do not think that a regulation providing that every taker 
of the water should be liable to pay rent for the whole year, 
whether he n,ctually uses it for th_at length of time or not, and 
to make the payment in advance on the first day of July, with
out a special undertaking therefor, is reasonable. It casts upon 
the public, who have occasion to use the water for a short time 
only, an unjust and unreasonable burden. True, it is said that 
by the charter they have the power to establish subject to the 
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control of the legislature, the prices and rents to be paid for the 
water, and that the legislature never has attempted to control 
this regulation. But we do not think that takes the power from 
the court when called upon to adjudicate between the parties 
upon their legal rights. Then, if the regulation is unreason
able and must be declared void so that no action can be main
tained in this case upon the force of it, is there any ground 
upon which the plaintiff can recover for a longer period of time 
than that during which the defendant took and used the water? 
We tl1ink there is nothing in the case as presented, which would 
authorize the court, in determining what is justly and equitably 
due, to charge the defendant for anything more than the value 
of the vrnter during the time that he used it, which is six dollars 
and sixty-one cents, ·with interest from the date of the writ. 

Defendant defaulted. 
PETERS, C .• J., WALTON, VIRGIN, HASKELL and vVHITEHOUSE, 

JJ., concurred. 

ADAH L. FULLER, and another, in equity, 
vs. 

ALBERT T. FULLER, and others. 

Kennebec. Opinion May 2(-i, 1892. 
Will. Devise. Life Tenant. Full possession. Trust. R. S., c. 74, § 16. 

A testator gave, by his will, to his wife, the use of his homestead, furniture, 
&c., for life, and to his son .fohn an undivided third of the homestead and 
added this clause, "If the said John, after the death of my wife, will pay to 
his brother and sisters, then living, one hundred dollars each, he shall then 
come in full possession of the house, lot and furniture, including crockery 
and other household-ware." Held; that the acceptance of the devise creates 
an obligation to pay the legacies to his brother and sisters; that upon their · 
payment, they being a charge on the real estate, he will then take an abso
lute title to the property. 

Also, no duty implying a trust being imposed on the executors respecting the 
furniture, &c., the legatee (being the widow,) having a right to its use for 
life, is entitled to its use and possession without giving security to the 
remainder man. 

A testator gave his widow such portion '' of his money and credits," or the 
whole of it, as she might deem necessary for her comfort and support with
out being restricted in any manner from receiving the same, her receipt 
being all the voucher required. He then gave what "shall remain in the 
estate," after the widow's death, to be equally divided among the then living 
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heirs, with a provision that such shares which might go to certain minors 
were to be deposited in the savings bank until their majority. Held; that 
the money and credits are to remain in the custody of the executors, who 
are to supply the demands of the widow accordingly, holding the property 
in trust to be accounted for and distributed after her death. 

ON REPORT. 

Bill in equity, heard on hill and answers to obtain the con
struction of the will of Thomas Fuller, late of Augusta, deceased, 
testate. The material portions of the will are as follows : 

'' After the payment of my just debts, funeral charges and 
expenses of administration, I dispose of my estate as follows: 

'' 1st. To my beloved wife, Adah L. Fuller, the use of the 
house, garden connected therewith, and the furniture, and 
crockery and other household-ware now in the house occupied 
by me as residence, or which may be there at the time of my 
death, during her life. 

'' 2nd. From any money standing to my credit in any bank 
or of moneys due me from other parties after my death, which 
are collectible, the said Adah L. Fuller shall be permitted to 
take such portion of the whole of it as she may deem necessary 
for her comfort and support, without being restricted in any 
manner from receiving the same ; her receipt for any such 
amount shall be all the voucher required in accounting for the 
same. 

"3rd. To my son, John G. Fuller, I will and bequeath one 
undivided third of the lot of land bought of John Dorr by 
Arthur Hall, T. Fuller and A. T. Fuller, and being the same 
lot of land on which my present residence on "N"orth street in 
this city is located ; and if the said .John G. Fuller after the 
death of my said wife, Adah L. Fuller, will pay to his brothers 
and sisters then living, the sum of one hundred dollars each, 
he shall then come in full possession of the house, lot and fur
niture, including crockery and other household-ware, which 
are now in my possession or may be in the house at my death 
or at the death of the said Adah L. Fuller if she survives me, 
my present residence as above named. 

"5th. I also bequeath to Eida Fuller, Elbert Fuller and 
Hattie Fuller, my grandchildren, jointly, the sum of five dollars 
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to be placed in the savings hank by the executors for them until 
they reach the age of twenty-one, when each one of them ns it 
arrives at that age shall receive its accumulated share, and if 
either of them should die before reaching the age of twenty-one 
years, the survivors shall share the portion of the deceased 
between them. Also any portion of my estate which in like 
manner should come to them as heirs after the death of my wife, 
Adah L. Fuller, shall also he deposited in the savings bank 
until they reach the age of twenty-one years and then divided 
as above stated. 

'' 7th. Any money or property not herein devised which 
after my death and the death of Adah L. Fuller aforesaid, shall 
remain in the estate, t-ihall be equally divided amongst the then 
living heirs in the manner heretofore stated, with particular 
reference to the share of my grandchildren, Eida, Elbert and 
Hattie Fuller, that they may enjoy the full benefit of their 
portion of this inheritance. 

'
1 8th. For the faithful carrying out of my wishes expressed 

in this, my last will and fostament, I appoint as my executors 
my beloved wife, Adah L. Fuller, and my son, John G-. Fuller, 
to act as such jointly, and having the fullest confidence in their 
integrity and ability I desire that no bonds be required of them, 
and that they shall give no honds for the faithful performance 
of this trust. 

"In testimony whereof, I hereunto set my hand and seal, and 
declare this to be my last will and testament, this fifteenth day 
of January, in the year one thousand eight hundred and ninety. 

Thomas Fuller." 
The plaintiffs submitted questions to the court inquiring 

whether John G-. Fuller took under the will a fee simple in the 
homestead, unincurnbered by a life estate in Adah L. Fuller. 
If not, what title did he take? Whether he will take a fee 
simple in the homestead after Adah's death upon paying his 
brother and sister6 one hundred dollars each. If not, what title 
,vill he take ? 

·whether, by the terms of said will, the duties of the complain
ants as executors, &c .• continue until after the death of the said 
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Adah and until they as such shall have paid to the heirs of the 
testator any portion of the estate remaining after the death of 
said Adah. 

Whether, hy the terms of said will any trust is created as to 
the furniture, crockery and other household-ware mentioned 
in the first item of said will, and whether the complainants are 
made the trustees thereof under said will; and if yes, what are 
the terms of said trust and must the trustees give bonds .there
for, and if no trust, have the complainants done all that can be 
required of them under the will when they have delivered all of 
said furniture, crocfery and other household goods to the said 
Adah L. Fuller. 

Whether, by the terms of said will any trust is created as to 
any portion of the estate of said testator that may come to Eida 
Fuller, Elbert Fuller and Hattie Fuller, at the decea:,,e of said 
Adah L. Fuller, if at the death of said Adah, said Eida, Elbert 
and Hattie shall not have arrived at the age of twenty-one 
years, and whether the complainants are made the trustees under 
said will; and if yes, what are the terms of said trust and must 
the trustees give bonds therefor; and in case of the decease of 
either said Eida, Elbert and Hattie or more than one of them 
does the share, or do the shares, of the one or more deceased 
go to the survivor or survivors and in case of the death of all of 
them said Eida, Elbert and Hattie, then what disposition shall 
be made of their portion of this estate. 

What disposition shall be made of any property not bequeathed 
or devised in said will and belonging to said estate that shall 
remain after the death of said Adah. 

E. S. For;g, for plaintiffs. 

WHITEHOUSE, J. This is an amieable proceeding in equity 
for the purpose of obtaining a judicial construction of the will 
of Thomas Fuller. It is presented on bill and answer, the 
defendants admitting as true all the statements of fact in the bill. 

The will is inartificially drawn, hut it is not difficult to discern 
the real purpose of the testator pervading the instrument. And 
although certainty and security in the disposition of landed 
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property suggest a reasonable regard for settled rules of con
struction, as aids in discovering the intention, still when that 
intention can be gathered from the ·whole will taken together, 
the law will not suffer it to be defeated because in a particular 
clause an estate is not described with technical accuracy. 

By the first item of the will the testator gives to his wife, Adah 
L. Fuller, the ''use" of the homestead'' during her life." It is a 
familiar principle that the gift of the income of real estate is a 
gift of the real estate itself, and that a gift of the uge of real 
estate for life, is the gift of a life estate. Sampson v. Randall, 
72 Maine, 111. The effect of the plain and unambiguous lan
guage of this item is, therefore, to give the ·widow a life estate 
in the entire homestead, and the estate created in favor of the 
son, ,John G. Fuller, in the homestead, is subject to the life 
estate of the widow. 

By the third item of the will, the testator first '' wills and 
bequeaths" to his son, John G. Fuller, an undivided third of 
the homestead, and then adds : '' If the said John G., after the 
death of my wife, Adah L. Fuller, will pay to his brother and 
sisters then living the sum of one hundred dollars each, he shalJ 
then come in full possession of the house, lot and furniture, 
including crockery and other household-ware." The quantity 
of interest thus devised must be determined with reference to 
the provision of the statutes (R. S., c. 74, § lG,) that, ''A 
devise of land conveys all the estate of the devisor therein, 
unless it appears by his will that he intended to convey a less 
estate,'' and to the great maxim of testamentary construction 
already noticed, that the obvious ''will" of the testator shall 
govern, and not fail for want of apt phrases or conventional 
formulas. 

According to etymology the word "possess " means to sit 
upon; hence to occupy in person, to have and to hold. Thus 
the first lexical meaning given to the word in the Century Dic
tionary is, "To own; have as a belonging, property." The 
second definition in Webster's dictionary is, "To have legal 
title to." In popular usage the word "possessions" includes 
real and personal property to which one has title ; as " his 
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landed possessions,"'' the French posses~i.ons." So in Scripture, 
"The house of Jacob shall possess their possessions." The 
legal idea of" possession" though varying according to circum
stances, still embraces the conception of right as well as that of 
physical control. In the first clause of this item, the testator 
had already willed to John G. an undivided third of the same 
homestead, and when it is considered that a life estate had. 
already been given to the widow and that John G. could only 
come into "full possession " of this property upon the payment 
of legacies amounting contingently to five hundred dollars, the 
conclusion is irresistible that the testator intended to give this 
son, on payment of the legacies named, the same estate in the 
entire homestead which he had already given in the undivided 
third part, and that in both instances he contemplated a remain
der in fee after the termination of the widow's life estate. 
Whether the provision respecting the payment of these legacies 
was intended as a condition precedent or as a condition subse
quent is not important to this inquiry. If, as the language of 
this clause implies, the property was intended to be devised on 
a condition precedent, no further security for the payment of 
the legacies could be necessary; if on a condition subsequent 
the estate would, indeed, vest in the devisee immediately on the 
termination of the life estate only to he defeated hy failure to 
pay the legacies within a reasonable time ; or even if the pro
vision is construed as merely imposing upon the devisee the 
duty of paying the legacies, thus making them a eharge upon 
the real estate the result in either view, so far as the point under 
discussion is concerned, is substantially the same. An accept
ance of the devise in either case involves the obligation to pay 
the legacies, and tht::, situation is, therefore, equally expressive of 
a purpose to give the devisee a remainder in fee. Bttf7bee v. 
Sargent, 23 Maine, 269; Merrill v. Bickford, 65 Maine, 119; 
Drew v. Woke.field, 54 Maine, 291; 2 Redf. Wills, 304, 323; 
3 Jarm. Wills, 22 et seq.; 2 Perry on Trusts,§§ 571,572. 

It is, therefore, the opinion of the court that, "if John G. 
Fuller after the death of Adah L. Fuller will pay to his brother 
and sisters then living the sum of one hundred dollars each" he 
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will then own the house and lot in fee simple and have an abso
lute title to the furniture including crockery and other house
hold-ware described in the third item of the will. 

The second item of the will provides that the widow "shall 
be permitted to take such portions" of his money and credits, 
'' or the whole of it, as she may deem necessary for her comfort 
and support, without being restricted in any manner from 
receiving the same. Her receipt for any such amount shall be 
all the voucher required in accounting for the same." The 
seventh item further provides that any money or property not 
herein devised, which '' shall remain in the estate" after the 
death of the widow, shall he equally divided among the then 
living heirs. 

It is undoubtedly a settled rule in this State to allow the 
donee for life to have the actual possession of personal property 
thus bequeathed unless the will otherwise provides. And it is 
now equally well settled that personal property may he limited 
over by way of remainder after the expiration of a life interest. 
Samp8on v. Randall, 81.tpra; Starr v. McEwan, 69 Maine, 
334; Wm'ren v. Webb, 68 Maine, 133. But where the prop
erty consists of money which may be easily lost or wasted the 
general rule is that a legatee must give some reasonable security 
to preserve the funds for the remainder-man, or the money may 
go into the hands of a trustee of whom a bond may be required. 
Wkittemore v. Rw~sell, 80 Maine, 297. 

"
7 hile the testator was here careful to secure to his widow 

not only the income of his money and credits, but the principal 
also, if she deemed it necessary for her comfort and support, 
he ·was no less careful to provide in subsequent items that any 
balance not expended by the widow should he divided among 
his heirs, and that the share which might thereby come to three 
grand-children named, should he "deposited in the savings 
bank until they reached the age of twenty-one years" and then 
divided as therein specified. In ·these provisions, and that 
declaring the widow's receipt to be the only voucher required in 
accounting for the funds, it is clearly implied that the money 
and credits were to remain in the custody of the executors who 
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were to supply without restriction all the demands of the widow 
and at her decease the surviving executor was to render an 
account of what was left that it might be distributed among the 
heirs. The share belonging to the minors named, was to be 
deposited in some hank to be selected by the executor. 

It was evidently contemplated by the testator that the 
authority of the surviving executor should he thus continued 
after the death of his wife for the purposes named; and such a 
course is expedient and desirable. Whenever any duty imply
ing a trust is created by a will and there is no special designa
tion of the executor <ff any other person as trustee, nor any 
provision in the will for the appointment of the trnstee, it . 
devolves upon the executor as such to administer the estate 
according to the provisions of the will. Nason v. Church, 6H 
Maine, p. 108; Rfohanlson v. I1night, G9 Maine, p. 288. By 
the express desire of the testator, the executors are relieved 
from giving bonds; but when it appears necessary or proper 
the judge of probate on application of any party interested may 
require them to give bonds as in other cases. R. S., c. 64, § 8. 

The "furniture includ_ing crockery and other household-ware" 
mentioned in the first and third items of the will do not belong in 
the category of articlesquae ipso usu conswmuntur. 2 Will. Exrs. 
1397; 1lfar:-rton v. Ca1'ter, 12 N. H. 159. They may depreciate 
by using, but as they are not necessarily consumed in that way, 
the legatee having a right to the use of them for life is under 
ordinary circumstances entitled to have and retain possession of 
them upon signing and delivering to the executor an inventory 
of them without giving security to the remainder-man for their 
preservation. 2 ·wm. Exrs. 1396; Whittemore v. Rus:,;ell, 
supm. No duty implying a trust is imposed on the executors 
with respect to the '' furniture including crockery and other house
hold-ware" in this case. As one of them has n, life estate in 
those articles and the other the remainder, the matter is easily 
adjusted between them. 

All parties being equally desirous of obtaining the opinion of 
the court, no costs are to he allowed to any of them; but the 
executors may charge in their administration account such 
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expenses as have been necessarily incurred by them in these 
proceedings, and the judge of probate will make such allowance 
as may be deemed just and reasonable. 

Decree accordingly. 
PETERS, C. J., WALTON, LIBBEY, EMERY and HASKELL,, 

JJ., concurred. 

CHARLES E. WARREN, administrator, in equity, 
1)8. 

MARY A. PRESCOTT, and others. 

Somerset. Opinion May 27, 1892. 
Adoption. Devise. Lineal Descendant. Lapsed Legacy. R. S., c. 67, § 35 ;: 

c. 74, § 10. 

A legally adopted child is a lineal descendant of its adopting parents within the·· 
meaning of the R. S., c. 74, § 10; and, as such, may take a legacy given by;· 
will to one of its adopting parents, and thus prevent the legacy from lapsing, .. 
when the legatee dies before the testator. 

ON REPORT. 

This was a bill in equity, brought by an administrator with1 
the will annexed, of Martha H. Wright, to obtain a judicial con
struction of the will. The essential facts, which were admitted by 
the respondents to be correctly set forth in the bill, are as. 
follows: The will after providing for the payment of debts, funeral 
charges and expenses of administration, disposed of the residue 
of her estate to various relatives, share and share alike, each of 
the legatees being entitled to one-eleventh part. She named 
Charles H. Brick, of Augusta, as one of her legatees. He died 
before the death of the testatrix, leaving no issue of his body, but 
leaving an adopted daughter, Alice P. Brick. 

This child was adopted by Charles H. Brick and his wife, by 
virtue of a decree of the Probate Court for Kennebec County, 
made upon regular proceedings, underR. S., c. 67, § 35, at the 
September term, 1885. The decree of adoption is as follows: 
"State of Maine. Kennebec County: In Probate Court, held 
at Augusta, on the fourth Monday of September, 1~85. 

'' In the matter of the petition of Charles H. Brick, and Mary 
Emma Brick, his wife, of Augusta in said County, for leave to 
adopt Alice, a minor child under the age of fourteen years, of 
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unknown parents, abandoned by them, and now in custody of 
petitioners; being satisfied of the identity and relations of the 
parties, of the ability of the petitioners to bring up and educate 
the child properly, having reference to the degree and condition 
of said child's parents, and of the fitness and propriety of the 
adoption prayed for, and written consent to said adoption 
having been given by H. M. Heath, appointed by the judge to 
act in the proceedings as the next friend of said child, upon 
proof that its parents have long since abandoned her and ceased 
to provide for her support, and that she has no legal guardian 
and no next of kin in this State. 

~~ Ordered ; That from the date hereof, the said child shall be 
to all legal intents and purposes, for the custody of the person 
and all rights of inheritance, obedience and maintenance, the 
child of the aforesaid petitioners, the same as if born to them in 
lawful wedlock, except that said child shall not inherit property, 
expressly limited to the heirs of the body of her adopters, nor 
property from their lineal or collateral kindred by right of 
representation, and said child shall hereafter take the name of 
Alice Prescott Brick." 

It was admitted by the parties that, unless this adopted 
daughter took this share of Charles H. Brick under the will, said 
share became a lapsed legacy, and should be distributed as 
intestate property. This was the question i:mbmitted for the 
decision of the court. 

Merrill and Coffin, for plaintiff. 
Two questions arise, the determination of either of which 

adversely to the claim made by Alice P. Brick, will be decisive 
of this case. 

First : Is Alice P. Brick a "lineal descendant" of Charles H. 
Brick, within the meaning of R. S., c. 74, § 10? 

Second: Does the legacy to Charles H. Brick fall within the 
exception in R. S., c. 67, § 35, which prohibits the adopted 
child from inheriting property from lineal or collateral kindred 
of the adopters, by right of representation? 

1st. Alice is not a lineal descendant within the meaning of 
R. S., c. 74, § 10. 
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The terms ''descendants" and "lineal descendants" have 
uniformly been construed to mean the same as "issue." 2 Red. 
Wills. 3d ed. p. 77; Handin v. o.~good, 1 Redf. Sur. Rep. 
409; Baker v. Baker. 8 Gmy, 101; Osgood v. Lover-ing, 33 
Maine, 469; Mowatt v. Carow, 7 Paige Ch. 339. 

See also, Wister v. Scott, 105 Pa. St. 200, where it is said 
that the word'' issue" in legal parlance means lineal descendants. 

As bearing upon the construction of this term, we quote R. 
S., c. 1, § 6, cl. IX. "The word issue as applied to the descent 
of estates, includes all lawful lineal descendants of the ancestor.'' 
Here "lineal descendants," the very term under consideration, 
are treated as identical with "issue." 

In Morse v. Hayden, 82 Maine, 137, occurs this language: 
"While the devisee in the case at bar was a relative of the 
testator, he did not leave any' lineal descendants,'- that is, 
any 'issue,' which is synonymous with 'lineal descendants'
hence would not include his mother." 

This statute in its original form and in all revisions, these 
same words, "leaving lineal de~cendants," are found, and there 
is no suggestion that they are to bear a different meaning from 
their ordinary legal signification. Prior to 1880, our law gave 
an adopted child no rights ofinheritance whatever,-that is, no 
right to inherit from its adopters. 

2d. The intention of the legislature, as expressed in R. S., c. 
67, § 35, is plain. They meant to give the adopted child. the 
power to take such of the property of his adopters as the latter 
<lid not voluntarily divert into other channels, ( except property 
limited to the heirs of the body of the adopters) and nothing 
more. But property coming from lineal or collateral kindred 
of the adopters is not to be diverted from its natural course, and 
cast upon one who is not of their blood. Therefore, an adopted 
child does not take by right of representation the property of 
its adopters, relatives, whether descending to them ns heirs-at
luw, or by devise or bequest. Argument that '' inherit," as used 
in the exception, is to be strictly construed, in the sense of 
taking as heir, is suicidal; because "inheritance," in the same· 
section, must also be so construed ; and it follows that if the claim-
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ant cannot take as heir she must take as a sort of statute devisee. 
Fislze1· v. Hill, 7 Mass. 86. In Sewall v. Robei·ts, 115 Mass. 
262, an adopted child took the fund because the court held that 
the settlement was to be regarded as made by the foster
father himself. 

Walton and Walton, for Mary A. Prescott. 
Lapsed legacy: R. S., c. 74, § 10; Kimball v. Story, 108 

Mass. 382; 1 Jar. Wills, pages 618-622. By the terms of the 
decree of adoption, claimant was not to inherit property from 
the adopters' lineal or collateral kindred by right ofrepresentation. 

IIeath and Tuell, for Alice P. Brick. 

WALTON, J. The question is whether an adopted child can 
take a legacy given to one of its adopting parents, and thus 
prevent the legacy from lapsing, when the legatee dies before 
the testator. There is no doubt that a child born in lawful 
wedlock can so take. But, in this particular, does an adopted 
child possess the same right? We think so. ~'"ith two excep
tions, neither of which is applicable to such a case, an adopted 
child becomes, '' to all intents and purposes, the child of his 
adopters, the same as if born to them in lawful wedlock." 
Such is the expreE!s language of our statute in relation to the 
adoption of children. R. S., c. 67, § 35. 

The exceptions are, first, that an adopted child shall not 
inherit property expressly limited to the heirs of the body of 
the adopters ; and, secondly, that an adopted child shall not 
inherit property from their (the adopters') lineal or collateral 
kindred by right of representation. R. S., c. 67, § 35. 

It is plain that neither of these exceptions is applicable to the 
,question now under consideration. They relate to the right to 
iinherit as heirs at law, and not to the right to take under a will. 
'To illustrate, we will suppose that one of the adopting parents 
;is possessed of an estate expressly limited to the heirs of his 
'.body. By virtue of the first exception, an adopted child cannot 
jnherit,-that is cannot take as an heir at law,-this estate, or 
:any portion of it. It must go to those to w horn it is expressly 
Jimited. But an adopted child may rightfully inherit an estate 
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not so expressly limited. With respect to such an estate, he 
must be regarded as a child, an heir, and a lineal descendant 
of his adoptfog parents, the same as if he had been born to them 
in lawful wedlock. By force of the second exception, an 
adopted child cannot be regarded as an heir at law of his adopt
ing parents' kindred. By adoption, the adopters can make for 
themeslves an heir, but they cannot thus make one for their 
kindred. To this extent, the two exceptions named operate as 
a limitation upon the rights of an adopted child. But in all 
other particulars, he is the chlld, the heir, and a lineal descend
ant of the adopting parents, to all intents and purposes, the 
same as if he had been born to them in lawful wedlock. And 
within the rights and powers thus conferred upon him, and 
without infringement of either of the exceptions referred to, an 
adopted child may take a devise or legacy given by will to one 
of bis adopting parents, and thus prevent the devise or legacy 
from lapsing, in case the parent dies before the testator, pre
ci-,ely the same, and with the same limitations, as if he were a 
child born to imcb parent in lawful wedlock. 

In such a case, a child born in lawful wedlock does not 
"inherit" the devise or legacy from his parents' kindred. One 
who takes under a will does not ''inherit." To inherit is to 
take as an heir at law, by descent, or distribution. To take 
under a will is not to inherit. And when an adopted child 
takes a legacy given by will to one of his adopting parents, he 
does not take as an heir at law of the parent's kindred. He 
does not "inherit" the legacy from the testator: He takes as a 
lineal descendant of the legatee, by force of the statute. R. S., 
c. 7 4, § 10. Not as a lineal descendant by birth; but as a 
statutory lineal descendant; and as lawfully in the line of descent 
as if he were placed there by birth. 

It is as competent for the legislature to place a child by adoption 
in the direct line of descent as for the common law to place a 
child by birth there. And that is precisely what the legislature 
has done, and what it undoubtedly intended to do, when in 
strong and emphatic language, it declared that a legally adopted 
child becomes to all intents and purposes, the child of the 
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adopters, the same as if he were born to them in lawful wedlock, 
with the two exceptions named, neither of which, as we have 
already seen, is applicable to such a case. This conclusion is, in 
our judgment, as indisputable as a mathematical demonstration. 
vVe cite, not as directly in point, hut as having a bearing on 
the question, Ro:.;s v. Ross, 129 Mass. 243 (37 Am. Rep. 321), 
and Humphries v. Davi . .;;, 100 Ind. 27 4 ( 50 Am. Rep. 788). 

Our opinion, therefore, is, that Alice P. Brick, the adopted 
daughter of Charles H. Brick, is entitled to the estate, real and 
personal, given to the latter hy the will of Martha, H. Wright, 
and which the said Charles H. Brick would have taken if he had 
survived the testatrix. And, as the question was new, and the 
parties seem to have acted in good faith in taking the opinion of 
the court, the costs of the litigation, including moderate coun
sel fees, may be paid by the administrator, and charged to the 
estate in his administration account. 

Bill .rmstained. 
PETERS, C. J., VIRGIN, LIBBEY, EMERY AND HASKELL, JJ., 

concurred. 

STATE v.~. MARTIN McDONOUGH, Appellant. 

Sagadahoc. Opinion May 27, 1892. 
Intoxicating Liquors. Pleading. Scienter. R. S., c. 27, § 31. 

A complaint for the illegal transportation of intoxicating liquors is fatally 
defective if it omits to state that the defendant knew that the liquors trans
ported by him were intoxicating. 

ON EXCEPTIONS. 

The defendant having been convicted upon a complaint before 
the municipal court, for the city of Bath, which alleged that, 
on the fourth day of December, A. D., 1890, he ~~did then and 
there, at said Bath, in said county, transport intoxicating 
liquors from the office of the N. E. Dispatch Express Company, 
in said Bath, to the building numbered 152 on the w~st side of 
Commercial street, with intent that sttid liquors shall be sold in 
this State by some person or persons to the complainant 
unknown, in violation of law, and to aid such person or per
sons in such sale, against the peace of the State," &c., appealed 
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to the Supreme Judicial Court, for the county of Sagadahoc, 
where the case was submitted to a jury, and a verdict of guilty 
rendered. 

The defendant thereupon moved an arrest of judgment alleg
ing that the complaint ·was insufficient in law, inasmuch as the 
statute provides tlrn.t, '' No person shall knowingly bring into 
the State, or knowingly transport from place to place in the 
State uny intoxicating liquors, with intent to sell the same in 
the State in violution of law:" whereas in said complaint no 
scienter was averred. The motion was overruled and the 
defendant took exceptions. 

C . .D. Newell, County Attorney, for the State. 
~e01·ge E. Hughes, for defendant. 

"\V ALTON, J. All unnecessary prolixity in criminal as well 
as civil pleadings ought to be avoided. But it is a fundamental 
rule of the criminal law, from which no departure can be 
allowed, that no one shall be convicted of a crime unless the 
complaint or indictment upon which he is tried contains a direct 
allegation of every material fact which it is necessary to prove 
in order to establish his guilt. In other words, whatever it is 
necessary to prove must first be averred ; and averred directly, 
and not by way of argument, implication, or inference merely. 
State v. Pltilb1·ick, 31 )iaine, 401; State v. Paul, 69 Maine, 
215. In the case first cited the implication was exceedingly 
strong; but the allegation was not direct, and the indictment 
was held insufficient. 

In the present case, the complaint alleges that the defendant 
transported intoxicating liquors from the office of the N. E. 
Dispatch Express Company, in Bath, to the building, Number 
152, on the west side of Commercial street, with intent that 
said liquors should be sold in this State in violation of law. 
But it will be noticed that the complaint omits to allege that the 
defendant knew that the liquors were intoxicating. This was a 
fatal omission. The statute upon which the complaint was 
founded (R. S., c. 27, § 31), declares that no person shall 
"knowingly" transport, etc. Knowledge that the liquors were 
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intoxicating is thus made important. It is the very essence of 
the offense and should be directly averred. 

True, the complaint avers an intent on the part of the defend
ant that the liquors should be sold in this State in violation of 
law, and this may seem to imply a knowledge on his part that 
they were intoxicating liquors; hut this is not a neces~ary 
inference, and clearly not such a direct and positive averment 
of the fact, as the rules of criminal pleading require. We think 
the complaint is fatally defective, and that the motion in arrest 
of judgment must be sustained. 

Exceptions sustained. Judgment arrested. 
PETERS, C. J., VIRGIN, E~IERY, FOSTER and HASKELL, J.J., 

concurred. 

HIRAM A. Dow 
vs. 

PORTLAND STEAM p ACKET COMP ANY. 

Cumberland. Opinion May 28, 1892. 
Common Go,rrier. Burden of proof. 

Although a common carrier insures the arrival of the property at the point of 
destination against everything, but the act of God and the public enemy, yet 
the condition in which it shall arrive there must depend upon the nature of 
the article to be transported. He does not absolutely warrant live stock 
against the consequences of its own vitality. 

But when the animal is delivered to him in a sound, healthy condition, and 
when delivered at the place of destination is found to be lame or diseased, 
if the carrier would excuse himself, the burden is upon him, to prove that 
the injury to the animal was from the cause above stated, and without 
his fault. 

0N MOTION AND EXCEPTIONS. 

This was an action brought to recover the value of one horse 
and one donkey which were delivered by the plaintiff on board 
the defendant company's steamboat, Tremont, at Boston, March 
20, 1889, to be carried to Portland. The steamer sailed from 
Boston on the morning of March 22d, and arrived at Portland 
the same afternoon. The donkey was delivered to the plaintiff 
the same day of its arrival, and led away by him; but he 
refused to take away the horse from the company's wharf, and 'I: 
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it was allowed to remain there some seven or eight days, when 
it died from pneumonia. 

The case was tried to a jury in the Superior Court, for Cum
berland county, and they returned a verdict of eighty dollars 
damages for the plaintiff. 

The plaintiff'contended that the animals had been injured by 
the negligence of the defendant, and the defendant contended 
that they were sick when taken on board, and that they died 
from natural causes over which he had no control and for which 
he was not liable. The exception taken to the charge of the 
presiding justice is stated in the opinion. 

John C. and T. H. Cobb, for ·plaintiff. 

Benjaniin Thompson, for defendant. 
Counsel cited: Smith v. R. R. Co. 12 Allen, 531 ; Penn 

v. R.R. Co. 49 N. Y. 204; Blower v. Ry. Co. Law Rep. C. 
P. cases, G55; Hussey v. T!te Sarago,'-;sa, 3 vVoods, 380; Ken
dall v. Ry. Co. 7 L. R. Ex. 373; Nugent v. Smith, l L. R. 
C. P. Div. 423; Ocean Steam,sltip Co. v. McAlpin, 69 Ga. 
43 7, cited in Schoul. Bail. & Carriers, 5 7 8, note 2. 

LIBBEY, J. The plaintiff claims to recover of the defendant 
company the value of a horse and a donkey which he delivered 
to the defendant, a common carrier by water, at Boston, to be 
carried to Portland. He claims that when delivered to the 
~efendant the animals were in a good condition, and when 
landed at Portland, the horse was paralyzed and the donkey 
sick, and both died in a few days from their injuries. 

There was no contention between the parties as to the rules 
of law by which the liability of the company must be determined. 
The contention between them is upon the instruction of the 
judge as to the hurden of proof in regard to the diseased condi
tion of the animals when landed. 

The portion of the charge excepted to by the defendant was 
as followR: ''The burden, in the first instance, is on the 
plaintiff to satisfy you that he delivered the animals to the 
defendant company in good condition, and that they were not 
deposited on the wharf here in as good condition. vVhen he has 
done that, he has primafacie made out a good case against the com-
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pany. The burden then rests upon the company to satis(y you 
that they have fulfilled their duty as common carriers in the 
transportation of the animals ; that they have taken good care 
of them, and that their sickness and death were caused by some
thing outside of their duties and over which they had no control." 

The learned counsel for the defendant contends -that this was 
error; that to charge it, the burden is still on the plaintiff to 
prove that the sickness and death of the animals were caused by 
the fault of the defendant. 

"'.,. e thi!1k this is not so. ~~ Although the carrier insures the 
arrival of the property at the point of destination against 
everything hut ~the act of God and the public enemy,' yet the 
condition in which it shall arrive there must depend on the 
nature of the article to he transported. He does not absolutely 
warrant Jive stock against the consequences of its own vitality." 
Sndth v. New Haven & Nortlzmnpton R. R. Co. 12 Allen, 
531. But in that case the court held that if the carrier would 
excuse himself, he must prove that the loss or injury was from 
that cause and without his fault. The same rule was held in 
this State, in Shaw v. Berry, 31 Maine, 478. 

The rule is so stated in Story on Bailments, § § 574 and 576. 
So in Wharton on Evidence, § 365. 

We have carefully examined the evidence on the motion to 
set aside the verdict, and see no such cause as courtR require to 
disturb it. The damages assessed by the jury are not large, 
eighty dollars, probably for the horse only. 

E;-cceptions and nwtion ovetruled. 
PETERS, C. J., WALTON, VIRGIN, HASKELL and WHITEHOUSE, 

JJ., concurred. 

HANNlBAL G. BROWN, and another, in equity, 
V8. 

THE J. WAYLAND KIMBALL COMPANY, and others. 

Oxford. Opinion May 27, 1892. 
Equity. Fraudulent Conveyance. Creditor's Bill. R. S., c. 77, § 6, cl. 10. 

The statute (R. S., c. 77, § 6,) allows a creditor to collect, by a bill in equity 
a debt out of property fraudulently conveyed by his debtor, although such 
property can be come at to be attached on writ or seized on execution. 
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ON EXCEPTIONS. 

This was a bill in equity brought to set aside alleged fraudu
lent conveyances of personal property, and to have the same 
applied in payment of plaintiffs' claims as creditors, to which 
the defendants filed the following demurrer : '' First : That the 
said complainants have not alleged, nor does it appear by their 
said hill, that they have obtained judgment upon the notes and 
claims set forth in said bill on account of which they claim to 
be creditors of the said J. vV ay land Kim ball Company, nor do 
the said complainants allege, nor does it appear by said bill, 
that the said complainants have exhausted their legal remedies 
in the collection of any debt, if such there be, which is owed to 
them by the said J. Wayland Kimball Company. Second: 
That the said complainants have not by their said bill made such 
a case as entitles them to the relief prayed for, or to any relief, 
against said defendants." 

At the hearing upon the bill and demurrer, the presiding 
justice overruled the demurrer, and to this ruling the defendants 
took exceptions. 

J. S. Wright and J. P. Swasey, for plaintiffs. 
Counsel cited: Sanger v. Bancroft, 12 Gray, 366; B1·es

nihan v. Sheelwn, 125 Mass. 11; Tuclce1· v. McDonald, 105 
Mass. 423; Phoenix Ins. Co. v. Abbott, 127 Mass. 558; 
Barry v. Abbott, 100 Mass. 398; Donnell v. R. R. Co. 73 
Maine, 570; Tayl01· v. Taylo1·, 7 4 Maine, 582. 

Symond.~ and Libby, for defendants. 
The words "and any property or interest conveyed in fraud 

of creditors" must he construed as meaning property situated 
similarly to the other two classes provided for in the same pa.ra
graph, Pither that it is secreted, or situated so that it cannot be 
reached except by the peculiar process in personwn available in 
equity. vVe contend that it was not intended to change the old 
rule existing in equity, so far as the general class of cases is con
cerned, which relates to proceedings by creditors to reach prop
erty conveyed in fraud of creditors. That is, that all legal 
remedies must first be exhausted and only a judgment creditor 
~s entitled to the aid of a court of equity. This construction 
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gives meaning and purpose to the enactment and is consistent 
with the character of the legislation embodied in this paragraph. 
Applying the law as thus construed to the facts of this case, as 
shown in the bill, a1~d we find that the acts complained of were 
the transfer of visible chattels open to attachment, and no pre
tense or allegation that they have been concealed or withdrawn 
by any one so that they could not be come at to be attached or 
taken on execution. There is no need upon the facts stated in 
this bjll to apply to a court of equity for relief. It is well 
settled that property, real or personal, conveyed in fraud of 
creditors, may be attached as the property of the vendor in an 
action brought by a creditor. Freem. Exons. § 13G. Under 
our procedure, all property which may be seized on execution 
may be attached and held on the writ in the action. 

This attachment may be made hy trustee process. R. S., c. 86, 
§ 63, under which provision the proceeds of property fraudu
lently conveyed may be attached, if the property itself has been 
disposed of. No need is shcnvn for any resort to a court of 
equity, especially in view of the well settled principle that 
appeal to a court of equity is only justified where there is not 
"a plain, adequate and complete remedy at law," which princi
ple is recognized in R. S., c. 77, § G, cl. 11, conferring general 
jurisdiction in equity upon this court. 

Only a judgment creditor is entitled to resort to a court of 
equity for aid in reaching property conveyed in fraud of credit
ors. Webste1· v. Clark, 25 Maine, 313; Web,~ter v. TVitlzey, 
25 Maine, 32G ; Skeele v. Stanwoo<l, 33 Maine, 307 ; Dockray 
v. Mason, 48 Maine, 178; Corey v. Greene, 51 Maine, 114; 
Fletcher v. Hobnes, 40 Maine, 364; IIartshorn v. Eames, 31 
Maine, 93; Call v. Perkins, t)5 Maine, 439. Donnell v. R. 
R. Co. 73 Maine, 570, recognizes the doctrine that the property 
or interest must be rr of such a nature or so situated that it can
not be reached by common law process against the debtor" and 
thus favors the construction of the statute for which we contend. 

Mr. Libby, in reply. 
All the Massachusetts cases cited hy the plaintiffs have no 

reference to the paragraph of the Massachusetts statute relating 
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to '' property conveyed in fraud of creditors" but to the para
graph authorizing a hill in equity to be brought to reach prop
erty '' which cannot he come at to he attached," and one of the 
cases cited ( Phoenix Ins. Go. v. Abbott. 127 Mass. 561,) 
reaffirms an earlier case, Vantine v. Morse, 104 Mass. 275, 
which held that, '' when it appeared that the property sought 
to be reached could he attached at law, the bi]} could not he 
maintained." 

PETERS, C. J. The complainants undertake, by this bill in 
equity, to collect a debt due them from the J. vYay land Kim
ball Company, a corporation doing business in this State, out 
of certain personal property mortgaged by that company, it is 
alleged, in fraud of creditor::;;. The mortgagees and others in 
present possession of the property are made, with the mort
gagors, parties defendant, all of whom demur to the hill. 

The proceeding is instituted under a section of the statute 
(R. S., c. 77, § G,) which enumerates the different classifications 
in which the equity jurisdiction of this court may be exercised, 
the tenth clause of such section reading as follows: '' In suits 
for re-delivery of goods or chattels taken or detained from the 
owner, and secreted or withheld, so that the same cannot be 
replevie<l, and in bills in equity, by creditors, to reach and 
apply in payment of a debt, any property, right, title or interest, 
legal or equitable, found within this State, of a debtor or debt
ors, which cannot he come at to be attached on writ, or taken 
on an execution, in a suit at law, and not exempt from such 
attachment and seizure, and any property or i°'nterest conveyed 
fo fraud of cTedito1·s." 

The last words here quoted, namely, "any property or 
interest conveyed in fraud of creditors," were not originally a 
part of the section, but were added by an amendment in 1877. 

The only question presented by the demurrer is as to the 
meaning and effect of those words. The defendants contend 
that the complainants are not entitled to the remedy granted by 
ithe statute unless it appears that the property, sought to be 
::,reached by the equitable process, cannot be come at to be 
attached on writ or seized on execution in a suit at law, and 
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that the same condition attaches to this kind of claim as in the 
other cases enumerated in the same connection. The com
plainants contend for the opposite construction. 

A literal rendering of the statute sustains the position of the 
complainants, and a careful consideration of the question induces 
us to believe that the legislature intended just what it literally 
said. We think the dei;;ign of the amendment was to afford the 
equitable remedy in cases ·where property cannot he attached or 
seized, and also in cases of property fraudulently conveyed whether 
attachable and seizable or not. 

There certainly was a good deal of expediency in extending 
the equitable remedy to cases like the present. The legal remedy 
is slow and expensive compared with the equitable, and much 
more hazardous. In the legal procedure the method is circuitous. 
An action must be pushed to judgment and execution, a seizure 
or levy made, and then another action instituted to settle the 
title of the property so attached or seized. Equity settles all 
questions with all parties in a single suit. -Donnell v. Por-tland 
& Ogdensburg R. R. Go. 73 Maine, 567. 

Property that cannot he come at so as to he attached and 
property fraudulently conveyed, stand in principle upon the 
same footing. In one sense the latter cannot he come at to be 
attached, that is, it cannot be attached so that a lien will he 
secured upon it beyond question. The apparent title is not 
attached. There is contingency and uncertainty about it. 

Furthermore, if the construction is to be as the defendants 
insist it should be, then the amendment to the statute is 
entirely nugatory. The statute as it was without the amend
ment extended to property conveyed in fraud of creditors, if so 
situated that it could not be reached by attachment or seizure. 
The amendment would add nothing to the statute. 

The equity powers committed to the court by the statute 
before quoted are not restricted by a later clause of the same 
section, which provides that full equity jurisdiction shall be 
exercised by the court '' in all other cases" where there is not a 
plain, adequate and complete remedy at law. The general pro
vision applies not to all cases, but to all cases other than those 
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previously enumerated. In particular cases the con.rt has special 
jurisdiction. The general powers of the court are in- addition 
to those, and not in conflict with them. Demurrer overruled. 

WALTON, VIRGIN, EMERY, FosTER and HASKELL, J J., 
concurred. 

JENNIE LEWIS vs. MORRIS K. DWINELL. 

Kennebec. Opinion May 28, 1892. 
Physician. Actionable Negligence. 

The failure of a physician of ordinary skill to discover a serious rupture of 
the perineum after repeated examinations for the purpose is held actionable 
negligence. 

ON MOTION. 

This was an action tried at the September term of the 
Superior Court, for Kennebec county, 1890, and a verdict. of 
four hundred and fifty dollars was given the plaintiff for alleged 
malpractice of the defendant, a physician, in a case of obstet
rics. The plaintiff proved that she was under the professional 
care of the defendant from February 10, 1889, the date of her 
confinement, until March 25th following; and alleged that she 
sustained a rupture of the perineum through the defendant's 
negligent and unskillful treatment; also that he failed to make 
the proper examination in order to discover the la~eration, or 
repair the same as he should have done. The evidence disclosed 
that inflammation of the cellular tissue of the pelvis ensued, 
which confined the plaintiff to her bed for several months, and 
caused her great suffering. 

W. T. Haines,. for plaintiff. 
Webb, Johnson and Webb, for defendant. 

HASKELL, J. No suggestion of error or misdirection on the 
part of the presiding justice is made, hut the case is presented 
upon a report of the evidence ; so the only consideration is 
whether the verdict is supported by the weight of evidence, and 
• 
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that depend~ upon what testimony was believed hy the jury, and 
whether they were justified in believing it. 

It is a common learning that the credit to he given witnesses 
fa a matter peculiarly suited for a jury to decide. They see 
them upon the stand, note their appearance and observe many 
indications of truth or falsehood, accurate memory or indistinct 
and unreliable impressions, helps wholly wanting in the perusal 
of cold type. 

It is not disputed that the plaintiff, at some time, suffered, at 
child-birth, a severe rupture of the perineum; hut it is denied 
that it occurred while she was under the professional care of the 
defendant. However that may be, he either failed to discover 
the lesion while she was under his care during her sickness at 
and for some weeks after the birth of her last child, or dis
covering it, concealed it from her. 

If the plaintiff's story be true, she repeatedly complained to 
the defendant of local suffering, and, after repeated examinations, 
he assured her that she was '' all right." The last examination 
was some four weeks after the birth of the child. 

Although it cannot be surely asserted that the plaintiff's rup
ture was received at the birth of her last child, yet much of the 
evidence f-llu,tains that view, and it cannot he considered that 
the jury erred in finding that fact to have heen proved. 

If the defendant knew of the rupture and concealed it from 
the plain~, neither taking measures for its repair or relief him
self, nor giving an opportunity for other professional skill to be 
employed, little can be said in his excuse. But, if the defend
ant neither discovered the lesion, nor had any knowledge of it, 
a different question arises. Was he professionally negligent in 
his examinations? He was a physician of seven years' practice, 
a graduate of Boston University, and must have possessed that 
ordinary skill and learning required in such cases. His failure 
then to discover, after repeated examinations, the serious injury 
from whieh the plaintiff was suffering, must be held to be action
able negligence. Reasonable attention from a physician of 
ordinary intelligence would have di~covered so palpable an injury. 

Other complications may have caused or increased much of 
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the plaintiff's suffering. Damages in that behalf are not charge
able to the defendant's negligence ; but the verdict is moderate 
and cannot be considered excessive compensation for th~ suf
fering caused by the defendant's failure to exercise that degree· 
of care and skill required from one a8suming to practice the· 
healing art. 

.L11.otion overruled. 

PETERS, C. J., VIRGIN, LIBBEY and FosTER, JJ., concurred .. 

ROBERT GODDARD 1.,'8. INHABITANTS OF HARPSWELL. 

Sagadahoc. Opinion May 31, 1892. 
Towns. Way. Municipal officers,- their torts, and liabilities of towns. 

It is settled law that when a public officer, in the line of his duty does a public· 
work within a town for tp.e public benefit or use, the town, in the absence or
any directions to him, is not liable for his misconduct in such work, everu 
though it appointed him and is obliged to pay the cost of the work. 

The distinction between cases of liability and non-liability of towns for the· 
torts ofits officers is to be found, on the one hand, where the municipality· 
has interfered by giving directions, or taking charge of the work by its own, 
agents; and, on the other hand, where it has not interfered, but has left the· 
work to be done by the proper public officers, in the methods provided by· 
the general laws. 

Small v. Danville, 51 Maine, 359, and Woodcock v. Calais, G6 Maine, 234,. 
affirmed. 

ON MOTION AND EXCEPTIONS. 

This was an action of trover, begun November, 1888, andt 
tried on the general issue, at the December term, 1890, in this, 
court sitting in Sagadahoc county. The verdict was for the plaint
iff for two hundred and fifty-two dollars, and the defendant filed a 
general motion for a ne,v trial. Exceptions were also taken, 
but they became unimportant by the disposition made of the 
motion by the law court. 

The case is stated in the opinion. 

O. W. Larrabee, for plaintiff. 
Counsel cited: Doherty v. Braintree, 148 Mass. 495, and 

cases cited; Woodcock v. Calais, 66 Maine, p. 236. We do 
not know positively how this road was built, but the records 
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and plaintiff's evidence are sufficient to sustain the verdict and 
the finding of the jury, that defendants built, or rebuilt the 
-the bridge; and if they had built it by any town official, or by 
:any means tending to divert their liability, it was for the defense 
to show it, the onus was not on the plaintiff. 

Weston Thompson, for defendants. 

EMERY, J. The County Commissioners of Cumberland county, 
t•11~on an appeal from the refusal of the selectmen, laid out a 
t@wn road in Harpswell. This action of the commissioners was • 
upon appeal affirmed by this court, and the certificate of affirm
ance sent down May 31, 1886. Within the limits of the road 
thus located, the plaintiff had prior to the location placed some 
amount of stone, timber and earth, with the consent of the owners 
of the land, for the purpose of constructing a road and bridge, 
along the same line afterward located by the commissioners. 

After the location and establishment of the road by the com-
, missioners, as affirmed by this court, the road and the necessary 

bridge therein were constructed, and the stone, timber and earth 
of the plaintiff, found within the limits of the location, were 
used in such construction. The plaintiff, assuming that this 
taking and using of his material were by the direction of the 
town, or by its authorized agents, brought this action of trover 
against the town for such conversion. He recovered a verdict 
which the town has moved the court to set aside as against law 
and evidence. 

There is no evidence in the case, that the town ever voted to 
open or build the road, or bridge,- or appropriated any money, 
or appointed any agents for that purpose, or gave any instructions 
to any officers, or in any way ever even considered the quest10n. 
Nor is there any evidence that the municipal officers ever in any 
way took any direction or cognizance of the matter. Counsel 
and witnesses spoke incidentally of the road and bridge having 
been built by the town, and now the plaintiff asks us to assume 
that the town built the road and bridge, inasmuch as it was the 
town's duty to do so, and we may assume that it did its duty. 
He means for us to assume that the town directly by vote 
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assumed charge, appointed agents, and gave directions in the 
matter. 

But in the absence of any evidence showing any action of the 
town or its municipal officers in the premises, we cannot assume 
anything more than that the road and bridge were built by the 
usual public officer, (in this case the highway surveyor of the 
district) in accordance with the directions of the statute and 
the commissioners. This assumption gives full effect to any 
presumption of duty done, and, indeed, such acts of public officers 
are commonly spoken of as acts of the to\vn, though not techni
cally or legally so. 

Giving the plaintiff the full benefit of this assumption, is the 
town proven guilty of the unlawful conversion of his material? 

It is settled law that when a public officer, in the line of his 
duty, does a public work within a town, for the public benefit, 
or use, the town in the absence of any directions to him is not 
liable for his misconduct in such work, even though it appointed 
him, and is obliged to pay the cost of the work. Small v. 
Danville, 51 Maine, 359; Mitchell v. Rockland, 52 Maine, 118; 
Cobb v. Portland, 55 Maine, 381; Woodcock v. Calais, 66 
Maine, 234; Fanington v. An.son, 77 Maine, 40G; Bulger v. 
Eden, 82 Maine, 352. 

A highway surveyor is a public officer, charged with a public 
duty, '' to open and keep in repair" public ways legally established 
within his district. He is appointed and paid by the town, and 
the town supplies him with the necessary funds for the perform
ance of hit, duty. But the town does all this, as a public 
duty, not for its own peculiar gain. It has no proprietorship 
in the roads and bridges built and maintained by taxes upon its 
inhabitants. The roads and bridges belong to the public. 

In appointing highway surveyors, in raising and expending 
money for roads and bridges, the town acts simply as the 
political agent of the State, and should have no more pecuniary 
liability for the misconduct of such officer, than should the 
Governor for the misconduct of a public officer bearing his. 
comn11ss10n. Of course, the statute may impose such a liability 
on a town, as it may on the Governor, but no such statute is. 
invoked or cited in this case. 
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It ·was in accordance with these principles that Small v. 
Danville, 51 Maine, 359 was decided. In that case the plaintiff 
had some split stones lying upon the land taken for a highway, 
when the way was located. In building a culvert in this high
way the highway surveyor of the town used this split stone, and 
the plaintiff brought an action of trespass against the town. 
It was conceded that the using of the stone constituted a tres
pas::-1, hut it was held that the town was not liable. That case 
was very like this in its facts. The surveyor was evidently 
opening and making a road just located. The principle there 
established is decisive of this case. 

The plaintiff cites several cases from Massachusetts, which 
should be noticed. In Hawks v. Chal'lemont, 107 Mass. 414, 
the town voted to take charge, and appointed its selectmen as 
agents with full discretion. It did not leave the work to the 
highway surveyors. In Deane v. Randolph, 132 Mass. 47 5, 
the town voted to put the selectmen in charge of the work and 
they assumed such charge, hiring men, &c. In Waldron v. 
Have1·hill, 143 Mass. 582, the city ~~ instead of leaving the duty 
of keeping the highways in repair, to be performed by the 
officers and in the methods provided by the general laws," 
assumed to perform it by means of its own agents. In Doherty 
v. Braintree, 148 Mass. 495, the town voted to take charge of 
the work, and appointed n committee of five to act with the 
selectmen, all as agents of the town. 

On the other hand, in the later case in the same State, Prince 
v. Lynn, 149 Mass. 193, the same court re-iterated the doctrine 
that the municipality was not liable for the misconduct of its 
highway surveyors while engaged in their public duties. In the 
;still later case of Hennessey v. New Bedford, 153 Mass. 260, 
the city voted a specific sum of mony for the improvement of a 
particular :;treet. The mayor and street commissioner without 
:Special instructions, assumed the care of the work. Held, that 
the city was not Hable for their misconduct in the premises. 

The distinction between the two classes of cases is clear. In 
-the one class the municipality ha.s interfered by giving directions 
.or taking charge of the work by its own agents, as in Wood-
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cock v. Calais, 66 Maine, 234. In the other class, the 
municipality has not interfered "but has left the work to be per
formed by the proper public officers, in the methods provided 
by the general laws." 

Upon a new trial the plaintiff may be able to adduce evidence 
which will bring the case within the former class, hut upon the 
evidence now before us, the case is clearly within the latter class. 

The exceptions do not need to be considered. 
Jlfotion sustained. New trial granted. 

PETERS, C. J., WAvroN, VIRGIN, HASKELL and "\VnITEHOUSE, 
JJ., concurred. 

CITY of RocKLAND vs. FRED T. ULMER. 

Knox. Opinion May 31, 1892. 
Taxes. Valuation. Listing of Appraisals. Suit. R. S., c. 6, § 175. 

In an action under the statute to recover taxes due a city or town it is not :J 

defense that the assessors made only one valuation for each tax, State 
county and town, and blended together the several sums to be thus levied, 
making but one assessment for the whole. 

It is not a defense to such action that the assessors made and listed one 
appraisal in gross of three separate lots ofland not adjoining, nor in any way 
connected with one another, instead of making and listing a separate 
appraisal for each lot. 

Much greater particularity and precision are required when a forfeiture is 
sought to be enforced than when a simple recovery of a tax by snit is 
asked for. 

ON REPORT. 

This was a statutory action of debt to recover a tax of the 
defendant, an inhabitant of Rockland, assessed for 1888, and 
amounting to three hundred and eighteen dollars, with interest 
from October 15, 1888. The writ is dated August 29, 1890. 
The plaintiff admitted, at the argument, that an abatement of 
twelve dollars from the tax had been allowed the defendant after 
application to the county commissioners; and, also, com,ented 
to waive all right to recover, in this action, thirteen dollars and 
fifteen cents as the defendant's proportion of the sum raised in 
reduction of the debt on a new t-5chool house. It appeared that 
when the tax of 1888 was raised, the city had previously raised 

1
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by loan seven thousand five hundred dollars for building the 
school house, and then voted to raise three thousand five hundred 
dollars to pay a part of this loan. The defendant claimed that 
this loan was illegal because the indebtedness of the city then 
exceeded the constitutional limit of five per cent upon its 
regular valuation. 

The other contentions of the defendant appear in the opinion. 

W. H. Fogler, City Solicitor, for plaintiff. 

0. E. and A. S. Littlefield, for defendant. 
In Jennings v. Collins, 99 Mass. 2!:1, the court say, ''but 

where lands are separated, either by the use or purpose to which 
they are devoted, or by the mode of their occupation, a tax 
levied generally upon an entire valuation cannot be made a lien 
upon each separate parcel, even when they are all owned or 
occupied by the same person." Assessment void: Young v. 
Joslin, 13 R. I. G7 5 ; Howe v. People, 86 Ills. 288 ; Oadwala
der v. Nash, 73 Cal. 43; Allegalmy Go. Com. v. Union 
Mining Go. 61 Md. 545; Cool. Tax. p. 280; Torrey v. Mil
bury, 21 Pick. 64-67. 

Statutes do not authorize blending State, county and town 
taxes in one assessment; their provisions are inconsistent with 
such course. State and county tax not payable to the city or 
town; if separately assessed as pointed out by the statute they 
could not be claimed as <l.ue the city or town. It is not per
ceived how merely combining them in the warrant can change 
the legal status of the tax and the party to whom it is due. 
That the colJector has paid the State and county tax out of 
other money collected on the taxes commited to him, cannot 
nfiect the status as it was an act over which the city had no 
control. Not only does the town not owe the State for the 
State tax, but its money cannot legally be used by the treasurer 
for that purpose. Wellington v. Lawrence, 73 Maine, 125. 

This would hardly be the case if the State tax were the prop
erty of or "due " to the town, as it could not be successfully 
contended that its own funds could not be used to pay its own 
liability. The lnnguage of the statute is significant. "In addi-
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tion to the foregoing provisions for the collection of taxes legally 
assessed, the mayor and treasurer of any eity 
to which a htx is due." Here is a clear distinction suggested 
between taxes legally assessed in a city and taxes ''due" to a 
city. Through their instrumentality State and county taxes are 
legally assessed, and the city taxes are due to the city. 

Counsel cited: Tlwye1· v. Stearn8, 1 Pick. 482; State v. 
Falkinburye, 3 Green, (N. ,T. L.) 320: Camden & Amboy R. 
R. v. Hillga.~, 18 N. J. L. 11; State v. Bishop, 34 N. J. L. 
45; Cool. Tax. p. 294; State v. Plainfield, 38 N. J. L. 94; 
Folkert.~ v. Power.~, 42 Mich. 283. Counsel commented on 
Fai1'.field v. Woodman, 7'l Maine, 550; Norridgewock v. 
Walker, 71 Id. 184; Hayford v. Belfast, 69 Id. 64, and other 
cases cited in them. 

EMERY, J. The city of Rockland has brought this action of 
debt under R. S., ch. 6, § 175, to recover the State, county and 
city taxes assessed against the defendant for the year 1888 by 
the tax assessors of Rockland. The defendant concedes his 
liability to be taxed that year as an inhabitant and property 
owner in Rockland, hut makes some objections to the mode Qf 
the assessment which he claims should bar recovery in whole or 
in part. 

I. The assessors of taxes did not make three separate valua
tions and asses~nnents, one for each tax, State, county and 
municipal, but made only one valuation, and then blending 
together the several sums to be levied for State, county and 
municipal purposes, made one assessment for the whole. The 
defendant claims that there is no authority for such blending of 
the three taxes: that this combined tax, not being all for 
municipal purposes does not belong to the city, or in the lan
guage of the statute above cited, is not ''due" to the city, and 
hence is not recoverable by the city. 

We may concede that, strictly, the taxes assessed for State 
and county purposes do not belong and are not "due" to the 
city. Neither, strictly, do the taxes levied for city purposes 
belong to the city. Strictly, a municipality has no absolute 
right in municipal property, or municipal taxes. It holds 
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municipal property, and levies, collectR and expends municipal 
taxes for public purposes only. While. the municipality has by 
authority of the Legislature considerable control over municipal 
taxes, it is not as owner, but rather as agent or trustee for the 
public. The public can at any time through the Legislature 
take to itself the municipal property, and the proceeds of muni
cipal taxation. It is true, as urged by the defendant, that at 
the time of this assessment, the collector of faxes was required 
by statute to pay directly to the State and county treasurers the 
taxes assessed for State and county purposes, and warru1its 
would issue from such treasurers directly against the collectora 
for any delinquency, nevertheless, the tax was levied by the 
State upon the municipality, and the latter was in the end 
responsible for its payment in full. The municipality was the 
agency through which State and county taxes were assessed and 
col1ected. 

Viewing the municipality in the light of au agent or trustee 
of the public, all the taxes to he assessed and collected through 
its agency, may be said to be '' due " to it as such agent or 
trustee. The right of action against the delinquent inhabitant, 
or property owner, was given to the municipality to enable it 
to perform its duties as such agent, or trustee. ·we think the 
State and county taxes assessed upon the municipality are 
within the purview of the statute granting this remedy. 

But, the defendant goes further and insists that the blending 
of these taxes as above described, being unauthorized by statute, 
vitiates the whole assessment, and that hence the city cannot 
recover that part of the tax assessed for municipal purposes . ., 

We understand that just such a blending of the different taxes 
has been for years and is now almost, if not quite, universally 
practiced in the different municipalities of the State. Such a 
general and long continued practice without objection, under a 
statute, goes far to settle the proper construction of the statute, 
there being as in this case, no words of prohibition. A construc
tion the people themselves have placed upon a statute of their 
own making, a construction under which they have long acted 
without question, should not be disregarded or overturned by 
the court, unless, indeed, it is found to work a manifestinjustice. 
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We do not see how this mode is unjust to the tax-payer. It 
does not increase the relative valuation of his property, nor 
increase the amount of his tax. In answer to the suggestion, 
that under this mode he cannot elect which tax to pay, and 
which to resist, it may be said that State, county and town 
are not separate political taxing powers. All the various taxes 
are levied and collected by the authority of the State, and are 
all for the benefit of the people of the State. If any political 
agency errs, the injured tax-payer has ample remedy, but should 
not refuse to bear his share of the public burden. 

The defendant admits that this mode of assessing taxes has 
never been before assailed in the courts of this Sta.te, but calls 
our attention to decisions of courts in other States, holding that 
such a practice or mode is not authorized in those states. Some 
of these cases came before the court on certiorai. Some were 
cases of sales of property for taxes. None seems to have been 
like this case, a suit at Jaw for the taxes. Those courts, how- . 
ever, were construing their own statutes as applicable to the 
cases before them. The practice of their people may have been 
different or there may have been no general practice. At any 
rate, those decisions cannot compel us to construe our statute 
contrary to the general practice and understanding of our people. 
We must hold that the mode of assessment followed here is 
sufficient to maintain this action. 

IL In his inventory returned to the assessors, the defendant 
listed three separate lots of land not adjoining, nor in any way 
connected with one another. Instead of making and listing a 
SeJ>arate appraisal for each lot, the assessors made and listed 
one appraisal for the three in gross. The defendant claims 
that this was unauthorized and erroneous and avoids the tax on 
these lots. He cite:-i from other states several decisions in sup
port of his contention. All the cases cited, however, were cases 
arising from a sale of the property for the non-payment of taxes. 

Much greater particularity and precision are always required 
when a forfeiture js sought to be enforced, than when a simple 
recovery is asked ~or. The grouping of these three lots of land 
in one appraisal nuy, perhaps, prevent a tax lien attaching to 
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either, but it did not increase the valuation nor the burden of 
the tax-payer. The amount of the tax is not affected. The 
defendant's share of the public burden is the same. The judg
ment against him in a suit for recovery will be neither more 
nor less. 

The processes heretofore used for the collection, of taxes have 
been somewhat smmnary. Not judgment, but payment was 
demanded by them. The citizen was made to stand and deliver, 
however much he might question his liability. In such cases, 
the courts have been properly scrupulous about the regularity 
of all anterior proceedings. This new remedy by suit is of a 
different nature. It seeks for judgment before execution. It 
gives the citizen a day in court in which to show cause why he 
should not pay. The anterior proceedings, therefore, do not 
need to be scrutinized so closely. If it appear that the citizen 
was liable to taxation, and that the assessors had proper author
ity and jurisdiction which they did not exceed, minor irregular
ities in mere procedure, which do not increase his share of the 
public burden, nor occasion him any other loss, should not pre
vent a recovery. 

In this case, the defendant was liable to taxation in Rockland. 
The assessors had full jurisdiction. His share of the year's 
taxes was ascertained by them. No question is made here about 
that share. None of the irregularities complained of has varied 
~hat share in the least, and we see no good reason why he should 
not be adjudged bound to pay it. 

The plaintiff consents to the deductions claimed by the defend
ant, viz: Twelve dollars, and thirteen dollars and fifteen cents, 
and also makes no claim for interest prior to the date of the 
writ. Hence we have no need to consider those claims. 

Costs are recoverable. The collector not only sent the 
defendant ,a notice of the amount of his tax, but afterward 
"demanded payment of him" twice. This was enough to apprise 
him that a suit or something worse would ensue if he did not pay. 

Defendant d~faultedfor $292.85 witlt intere8t 
from date of wri·t. 

PETERS, C. J., WALTON, VIRGIN, HASKELL and WHITEHOUSE, 

JJ., concurred. 
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STATE vs. " ... ILLIAM HOLT. 

Waldo. Opinion June 2, 1892. 
Obstruction of Justice. Witness. Indictment. Pleading. 

A wilful and corrupt attempt to prevent the attendance of a witness hefore 
any lawful tribunal organized for the administration of justice is an indict
able offense at common law. The essence of the offense consists in a wilful 
and corrupt attempt to interfere with and obstruct the administration 
of justice. 

Intentionally and designedly to get a witness drunk, for the express purpose 
of preventing his attendance before the grand jury, or in open court, is such 
an interference with the proceedings in the administration of justice as will 
constitute an indictable offense. 

In an indictment for such an offense, it is not necessary to aver that the witness 
had been summoned, or that a summons had been issued, or that a cause was 
pending requiring the attendance of a witness. 

ON EXCEPTIONS. 

The defendant was indicted for obstructing the due course of 
justice by enticing, soliciting and persuading a witness, Treat, 
who had been summoned to appear before the court at Belfast, 
to become intoxicated, and by then and there removing and 
abducting the witness, whereby he did not appear and give 
evidence. 

The defendant filed a general demurrer to the indictment, 
which was joined by the attorney for the State. The presiding 
justice overruled the demurrer and sustained the indictment, 
and the defendant took exceptions. 

The indictment is sufficiently stated in the opinion. 

0. E. LittlPji,eld, Attorney General, and W. T. O. Runnells, 
County Attorney, for the State. 

lV. H. Fogler, for defendant. 
The indictment should aver, ( 1,) that there was pending a 

cause or proceeding in which Treat was required as a witness ; 
(2,) that process requiring his attendance was issued by com
petent authority; (3,) that such process was duly served 
upon him. 

Counsel cited: 1 Whar. Crim. Law,§ 285; State v. Pltilb1·ick, 
31 Maine, 403; People v. Gates, 13 Wend. 311; State v. Paul, 



510 STATE V. HOLT. [84 

69 Maine, 215-217, 218; Whar. Pree. of Ind. & Pleas, § § 602, 
606; Com. v. Reynolds, 14 Gray, 87; State v. Learned, 47 
Maine, 433; Lmnbert v. People, 9 Cow. G24. 

WALTON, J. A wilful and corrupt attempt to prevent the 
atten·dance of a witness before any lawful tribunal organized for 
the administration of justice is an indictable offense at common 
law. The essence of the offense consists in a wilful and corrupt 
attempt to interfere with and obstruct the administration of 
justice. And when the act and the motive are first directly 
averred, and then clearly proved, punishment should follow. 

In this case, the indictment alleges that the defendant, '' well 
knowing that one Fred N. Treat, had been summoned in due 
form of law to appear before the Supreme ,Judicial Court holden 
at Belfast within and for the county of Waldo, on the thirtieth 
day of April aforesaid, then and there to give evidence in said 
court in behalf of the State, and contriving and intending to 
obstruct the due course of justice, did then and there unlawfully 
and corruptly prevent, and attempt to prevent the said Treat 
from appearing at said court to give evidence as aforesaid, by 
then and there soliciting, enticing, and persuading the said 
Treat to become intoxicated, and hy then and there removing 
and abdu,_·ti.ng him the said Treat, whereby the said Treat did 
not appear at said court and give evidence," etc. 

It is objected that this indictment is not sufficient, because it 
does not aver that the ,vitness had been summoned, or that a 
summons had been issued, or that there was a cause pending 
requiring the attendance of the witness. 

We do not think that either of these objections can be 
sustained. 

In State v. Keye8, 8 Vt. 57 (30 Am. Dec. 450), in a well 
considered opinion by Mr. Justice Redfield, the court held that 
it had always been an indictable offense at common law to 
attempt to prevent the attendance of a witness before a court of 
justice, although no suhprena for the witness had been served or 
issued. It will not do for a moment, said the court, to admit 
that witnesses may be secreted, or hrihed, or intimidated, and 
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the guilty parties not be liable unless a subpmna has been 
served upon the witnesses. The doing of any act, continued 
the court, tendin~ to obstruct the due course of public justice, 
has always been held to be an indictable offense at common law; 
and bribing, intimidating and persuading witnesses, to prevent 
them from testifying, or to prevent them from attending court, 
has been among the most common and the most corrupt of this 
class of offenses ; and whether the witness has been served with 
a subpmna, or is about to he served with one, or is about to 
attend in obedience to a voluntary promise, is not material ; for 
any attempt, in either case, to prevent his attendance, is equally 
corrupt, equally criminal and equally deserving of punishment. 

In Com. v. Reynold.f.l, 14 Gray, 87, the court held it to be an 
indictable offense at common law to dissuade, hinder, or prevent 
a ·witness from attending before a court of justice ; and that an 
indictment for such an offense need not allege in whose behalf 
the witness had been summoned, nor. that his testimony was 
material. The offense, said Mr. ,Justice Metcalf, is the obstruc
tion of the due course of justice; and· the obstruction of the due 
course of justice means not only the due conviction and punish
ment, or the due acquittal and discharge, of an accused party, as 
justice may require; but it also means the due course of the pro
ceedings in the administration of justice; that, by obstructing 
these proceedings, public justice is obstructed. 

Intentionally and designedly to get a witness drunk, for the 
express purpose of preventing his attendance before the grand 
jury, or in open court, is such an interference with the proceed
ings in the administration of justice as will constitute an indict
able offense, and one for which the guilty party ought to be 
promptly and seYerely punished. And it is important that it 
~hould be understood that the suppression of evidence hy such, 
or by any similarly wicked and corrupt means, can not be 
practiced with impunity. 

Exception.,; overruled. Inrlictrnent adjudged 
sufficient. 

PETERS, C. J., VIRGIN, EMERY, FosTER and HASKELL, JJ., 
concurred. 

' 
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512 PARKER V. LANCASTER. 

CHRISTINA R. PARKER 
v.r.;. 

HUMPHREY N. LANCASTER, and another. 

·waldo. Opinion June 2, 1892. 
Payrnent. Duress. Compromise. 

Money voluntarily paid cannot be recovered back. 

• 

[84 

Money obtained by fraud or duress, or under such circumstances of oppression 
actual or threatened, as renders it unconscionable for the one receiving it 
to retain it, may be recovered back. 

When one demands money under a claim of right, and uses no other means to 
obtain it than importunity and persistency, or a threat expressed or 
implied, of resort to litigation to obtain it if it is not voluntarily paid, and 
the one of whom the money is demanded has time for consideration and 
deliberation, and to obtain the advice of counsel or friends, and the money 
is then voluntarily paid to settle the demand, it cannot be recovered back, 
though the demand is illegal and unjust. 

The law favors the compromise of doubtful claims, and does not allow settle
ments arrived at by mutual concessions to be lightly set aside. 

When both parties possess equal knowledge of the facts, or possess equal 
means of obtaining such knowledge, and one of them voluntarily pays a 
claim made against him by the other, the money so paid cannot be recovered 
back. 

ON MOTION. 

This was an action of assumpsit, in which the plaintiff 
recovered a verdict of one hundred and sixty-one dollars and 
thirty-six cents for money, and intf!rest thereon, which she 
claimed that she had left in the hands of the defendants to he 
paid by them to one Marshall, and that they had never paid it 
to him. 

The plaintiff is executrix of Henry S. Parker, deceased, who 
had been a partner with the defendants, and was cashier and 
general business manager of the firm. It appeared that, before 
Parker's death, June 14, 1880, one Malady was an employee of 
the firm and lived in a house belonging to Marshall, and the 
firm was responsible to him for the rent. At the time of Parker's 
death, there was due to Marshall from the firm on account of 
Malady's rent, the sum of one hundred an<l fifty-five dollars. Feb
ruary 15, 1883, after several t~ys' negotiations, in which the 
parties were assisted and represented by their counsel, a settle-
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ment of the partnership business was effected, the plaintiff hav
ing previously sold her interest in the firm to the defendants, 
who assumed a11 its debts, etc. 

During this settlement, the defendants claimed that Parker in 
settling with Malady, from time to time, had deducted from his 
wages the full amount of the rent due Marshall, but in his 
account with the firm had charged it with the full amount of 
these wages; also, inasmuch as Parker had charged the firm 
with one hundred and fifty-five dollars, as paid to Malady, which 
he had not in fact paid, either directly or indirectly, he had in 
hand money of the firm to that amount, and the plaintiff in the 
settlement should account therefor. 

The claim, as above stated, was allowed hy the plaintiff, and 
she paid the defendants three hundred and forty dollars, upon 
compromise of this and other claims. Date of writ, February 
15, 1889. 

R. W. Rogers, for plaintiff. 
Defendants admit that they deducted, and retained this sum 

that they otherwise would have paid plaintiff, expressly and 
solely in consequence of the Marshall bilJ, with her consent, and 
as a provision by her for its payment ; and do not pretend that 
they ever paid it over, yet contend that it was all part and par
cel of a general settlement. Plaintiff understood from the 
defendants that this was a matter wholly between herself and 
Marshall, and not between her and them. She states it as follows: 

~~ They said that my husband did the business and that I was 
personally holden for this bill ; that it had been credited to the 
company and they were free from it, hut that I was personally 
held for the bill to Mr. Marshall. ·with this understanding, 
and upon the representation of Mr. Harriman, I paid the one 
hundred and fifty-five dollars.'' 

February 15th, 1883, the Marshall bi.II had been barred by 
the six years statute of limitations for more than three years; 
and further, all claims against Henry S. Parker's estate, had 
been barred more than two years and six months. 

The misrepresentation was a fraud upon the plaintiff, and 

VOL. LXXXIV. 34 
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would have vitiated a settlement, had there been one, and 
entitled her to recover hack the money. 

W. H. Fogler, J. S. Harriman with him, for defendants. 
February 15, 1889, just six years after the settlement was 

made, when the hooks of the firm had been destroyed by fire, 
the plaintiff sues the defendants for the sum of one hundred an<l 
fifty-five do1lars. She claims to go behind the settlement and 
to recover hack a portion of the amount which she allowed the 
defendants upon final settlement. She does not deny that her 
husband, in fact, withheld money from Malady's wages to the 
full amount claimed ; nor does she claim that her husband ever 
paid the rent or otherwise ever accounted to the firm or to any 
one for the money. Nor does she deny that the firm was 
indebted to Marshall to the amount claimed. 

But if she did not understand the exact nature of the claim, 
the fact remains that her husband, at the time of his death, had 
money in his hands that belonged to the firm, and this money 
was the basis of the claim made by the defendants and properly 
included in the settlement. The plaintiff has neither paid, nor 
been called upon to pay any money to Marshall or any one else 
on account of the Malady rent since the settlement. The fact 
that there has been no final settlement between Marshall an<l 
the defendants <loes not prejudice the plaintiff. That is a matter 
which only concerns the defendants and Marshall. It appears 
from Marshall's testimony that there is an understanding that 
bills of the firm, of which the defendants are now sole owners, 
against certain members of Marshall's family are to be allowed 
in settlement. 

The parties made a final settlement and passed receipts. The 
settlement so made must stand unless it is shown that it was 
procured through mistake or fraud. The burden of proof is 
upon the plaintiff. 

,vhen a compromise takes place and receipts are given as 
final discharges between the parties, upon deliberate considera
tion and good faith, there is the greatest ground for upholding 
them. Cunni·ngham v. Batchelder, 32 Maine, p. 318. 
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WALTON, J. This is an action to recover hack money paid 
by the plaintiff, as executrix, to settle a claim against the estate 
of her deceased husband. She has obtained a verdict for one 
hundred and fifty-five dollars, and interest from the date of her 
writ; and the only question is whether the verdict is not so 
clearly wrong as to require the court to set it aside. We think 
it is. 

It is a settled rule of law that money voluntarily paid cannot 
he recovered back. Money obtained hy fraud, or duress, or· 
under such circumstances of oppression, actual or threatened, as. 
renders it unconscionable for the one receiving it to retain it, 
may be recovered back. But when one demands money under· 
a claim of right, and uses no other means to obtain it ·tharn 
importunity and persistency, or a threat, expressed or implied,, 
of resmi to litigation to obtain it if it is not voluntarily paid,.. 
and the one of whom the money is demanded has time for con-
sideration and deliberation, and to obtain the advice of counsel! 
or friends, and the money is then volunfarily paid to settle the· 
demand, it can not he recovered back, though the demand is: 
illegal and unjust. The reason of the rule is obvious. If a 
claim is to he litigated at all, it ought to be litigated promptly. 
By delay, the recollection of witnesses is liable to become 
indistinct, and documentary evidence is liable to become lost 
or destroyed, and witne:::ises are liable to die. And on many 
accounts, it may he important to the claimant to have the 
validity of his claim determined promptly and without delay ; and 
if the other party should be allowed to pay a claim first and then 
litigate it afterwards, it would give him the power to select his 
own time for the litigation ; and, by delaying it, to place his 
adversary at a great disadv'.:lntage. Hence, the rule that while 
compulsory payments, if illegal and unjust, may be recovered 
back, voluntary payments can not be. The Jaw favors the 
compromise of doubtful claims, and does not allow settlements 
arrived at by mutual concessions to he lightly set aside. As 
said in Barlow v. Ins. Co. 4 Met. 270, ~~to disturb such settle
ments, instead of promoting the ends of justice, would enlarge 
the field of discord; and raise new obstacles to compromises, and 
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be a just cause of regret." A lawyer can render no more valuable 
service to his client, and none for which he should be better 
paid, than when, by his efforts, he succeeds in procuring the 
settlement of a controversy without litigation. 

In Rawson v. Po1·ter, 9 Greenl. 119, a suit was compromised 
before entry in court, and the plaintiff's attorney taxed as 
part of his costs a commission of two and a half per cent on the 
debt. The attorney had no legal right to charge such a com
mission to the debtor, and the court so held. And it appeared 
that the reasonableness of the charge was much discussed 
between the attorney and the debtor, the former affirming it and 
the latter denying it. But the debtor was anxious to obtain a 
release of the attachment of his property, and, although at first 
refusing, he finally paid the amount claimed, including the two and 
a half per cent commission, and afterward commenced the action 
to recover back the amount of the commission. But the court 
held that the action was not maintainable; that there was no 
such fraud, imposition, deceit, compulsion, oppression, or 
extortion, as would justify him in repudiating the compromise, 
and enable him to recover back the money which he had thus 
voluntarily paid. 

In Smith v. Readfield, 27 Maine, 145, the rule is stated to 
be that when money is claimed as rightfully due, and is vol
untarily paid, it can not be recovered back. And in Gooding 
v. Morgan, 37 Maine, 419, Chief Justice SHEPLEY stated the 
rule as follows : "The law is regarded as settled in this State, 
if one with full knowledge of all the facts, or with the means of 
knowledge, voluntarily pays money, under a claim of right, 
that he can not recover it back." In Fellows v. School District, 
39 Maine, 559, Mr. ,Justice RICE gtated the rule to be that, 
'' where money is claimed as rightfully due, and is paid volun
tarily, and with a full knowledge of all the facts in the case, it 
can not be recovered hack, if the party to whom it has been 
paid may conscientiously retain it." 

As definitions, perhaps neither of these statements is entirely 
accurate. It seems to us, that it would be a nearer approach 
to a correct statement of the rule to say that when both parties 
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possess equal knowledge of the facts, or possess equal means of 
obtaining such knowledge, and one of them voluntarily payA a 
claim made against him by the other, the money so paid can 
not be recovered back. The fact must not he overlooked that 
jump settlements and compromises of doubtful claims are often 
made for the express purpose of avoiding the trouble of investi
gating the facts; and if such compromises or settlements are 
deliberately and understandingly agreed to, neither party should 
he allowed to plead ignorance of the facts as a ground for 
avoiding them. Whether, in any case, ignorance of the law is 
a sufficient ground for recovering hack money paid in conse
quence of such ignorance, is a question in relation to which the 
decisions are conflicting. It has been held in this State that 
it is not. 

In Norris v. Blethen, 19 Maine, 349, money had been paid 
apparently' in ignorance of the law and in ignorance of a material 
fact, and the court held that it could not he recovered back. In 
that case, a receiptor for property attached paid its value to a 
deputy sheriff in ignorance of the fact that the property had not 
been demanded within thirty days from the rendition of judg
ment, and in ignorance of the rule of law that his liability was 
thereby discharged; and the court held that the payment having 
been voluntary it could not be recovered back. The court admit
ted that it might he regarded as a hard case, but denied that the 
decision was open to the charge of being unjust, for the reason 
that justice can on]y he answered hy adhering to the rules of 
law, without bending them to accommodate what are called 
hard cases ; that one may suffer serious loBs through ignorance 
of the law, and yet have no just cause to charge the law 
with injustice. 

In the case now under consideration, the plaintiff's husband had 
for several years before his death been a partner with the two 
defendants in the livery business ; and they claimed that 
he died indebted to the firm. They claimed that, at the time of' 
his death, he had in his hands one hundred and fifty-five dollars. 
of the firm's money with which to pay a bill due to William C. 
Marshall for the rent of a house which had been occupied by 
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one of the employees of the firm, and for which the firm had 
agreed to be responsible; and that not having used the money 
for that purpose, his estate was indebted to the surviving part
ners for that amount. There was no pretense that the deceased 
partner had paid the rent, and the only question was whether 
he had the money in his hands with which to pay it at the time 
of his death. The surviving partners claimed that he had, and 
the executrix was not satbfied of the justice of the claim. Both 
parties employed counsel. The counsel examined the books 
carefully, and we infer from their testimoney that they became 
satisfied that the claim was a just one. Still, the plaintiff 
refused to allow it, and the defendants refused to settle unless 
she would allow it. But, finally, they compromised. The 
defendants surrendered some other claims, and the plaintiff con
sented to allow this ; and she paid them three hundred and 
forty dollars in full of all claims of the surviving partners against 
the estate of her deceased husband, and assigned to them all the 
~state's interest in demands due to the firm, and they gave her 
an indemnity against all demands due from the firm. 

Thus matters stood for six years. And during that time the 
account books of the firm were accidentally destroyed by a fire, 
and the recollection of the witnesses had become indistinct by the 
lapse of so much time. But the plaintiff seems to have never been 
entirely satisfied with the settlement; and, at the end of six 
years, she commenced this suit to recover back one hundred 
and fifty-five dollars of the three hundred and forty dollars paid 
by her, and, as already stated, has obtained a verdict for that 
amount and interest from the date of her writ. 

The plaintiff's counsel does not controvert the general rule of 
faw that money voluntarily paid can not he recovered ba<:k, but 
be endeavors to rescue his client's case from the operation of 
-the rule by claiming that the one hundred and fifty-five dollars 
was delivered to the defendants, not as a payment, but as a 
.deposit merely ; that the money was left in their hands to be 
paid by them to Marshall, and that they have never paid it to him. 

The transaction will not hear this construction. Some of the 
plaintiff's answers, if standing alone, are susceptible of an 
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interpretation which would sustain this hypothesis. But even 
her testimony, when examined as a whole, shows conclusively 
that the money sued for was left with the defendants, not as a 
deposit, but as a payment. And the testimony of her other 
witnesses, including the testimony of Messrs. Thompson and 
Dunton, who acted as her attorneys at the time of the settlement, 
shows conclusively that it was a payment. 

One other ground on which the plaintiff's counsel endeavors 
to hold the verdict is that the plaintiff was induced to pay the 
one hundred and fifty-five dollars by the misrepresentation of 
the defendant's attorney ; that he represented to her that the 
Marshall bill was a valid and enforceable claim, when in fact it 
was barred by the statute of limitations. We do not think this 
is an available ground for sustaining the verdict. The repre
sentation, if made, was not important. If Mar.shall\; bill was not 
enforceable, that fact might have furnished the deceased partner 
with an excuse for not paying it, but it could furnish him with no 
excuse for not returning the money which he held with which 
to pay it. It neither strengthened nor weakened the defendant's 
claim against the estate of the deceased partner, and was therefore 
wholly unimportant. Besides, it was not the assertion of any 
particular fact. It was no more than the expression of an 
opinion on a question of law, and, for that reason, could furnish 
the plaintiff with no valid ground for rescinding the settlement. 
And, furthermore, the plaintiff, in making the settlement, had 
the assistance of able, faithful and experienced counsel, and it 
is in the highest degree improbable that either she or her counsel 
relied upon the opinion of the adverse counsel as to the validity 
or invalidity of either Marshall's claim against the firm, or of 
the firm's claim against the estate of the deceased partner. The 
settlement was one which, as it seems to us, was exceedingly 
desirable for the parties to make. It included not only the 
matter of the Marshall claim, hut many other matters. It was, 
in fact, a compromise settlement of all matters between the 
parties. And the evidence leaves no doubt that the settlement 
was an entirety; and that it must stand or fall as a whole; that 
the law will not allow either party to affirm it in part and 
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disaflirm it in part. And it seems to us that the evide1ice fails 
utterly to disclose any ground on which either of the parties 
can rightfully disaflirm or rescind it in whole or in part; and 
we are forced to the conclusion that the verdict must be regarded 
as clearly and unmistakably wrong; and that it is the duty of 
the court to set it aside and grant a new trial. 

Motion sustained. New trial granted. 
PETERS, C.J.,EMERY, FosTER and HASKELL, JJ., concurred. 

JAMES M. TREAT, in equity, V8. ABEL PARSONS, and another. 

Waldo. Opinion June 2, 1892. 
Fish. Deed. Flats. Partition. 

If a party having constructed a weir for no other purpose than to take such 
fish as are named in his grant, finds other fish therein, and he is the first 
taker of them, such other fish become his property the same as if taken by 
other means. 

Fish before they are taken are the property of no one. When taken, like all 
animals, ferre naturre, they belong to the taker. 

See Matthews v. Treat, 75 Maine, 594. 

ON REPORT. 

Bill in equity, heard on demurrer. 
The bill alleges, after setting out plaintiff's title to the prem

ises, that he is entitled under the deeds to '' all the right of 
taking salmon, shad and alewives on the whole of the shore 
frontage of said land, together with all the privileges necessary 
for carrying on said fishery." 

The plaintiff asks the court, sitting in equity, to interpose and 
regulate the enjoyment of said shore frontage, for the following 
reasons:-

''That said shore frontage is two hundred and twenty rods in 
extent, and that while in the weirs erected thereon by the 
defendants for the purpose of taking salmon, shad and alewives. 
they cannot avoid taking and do annually take mackerel, her
ring, porgies or menhaden, and many other kind of fish now of 
great value, to which they have no right, and which properly 
belong to the plaintiff; on the other hand the plaintiff is pre
vented from erecting any weirs for taking said other fish, because 
salmon, shad and alewives would necessarily be taken therein, 
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and because there is no feasible way of taking said other fish, except 
by means of weirs constructed in the same manner as those for 
the three kinds of fish mentioned in the deed to the defendants." 

J. lVillia1wwn, for plaintiff. 
vYhere one conveyed an undivided half part of a certain lot 

of land described by metes and bounds, ii and including the sal
mon fishery contiguous to said land," it was held that but an 
undivided half of the fishery passed. Duncan v. Sylveste,·, 24 
Maine, 488. 

If then, the parties are tenants in common, the remedy of the 
plaintiff is to be sought under the equity jurisdiction of the 
court. ~i ·where the subject matter of the suit is an incorporeal 
hereditament, a partition may be had in equity." 3 Porn. Eq. 
§ 1388. 

Counsel also cited: I1ie1· v. Peterson, 41 Pa. St. 363; Co. 
Lit. 54, b; Id. l ; IG5, a; Canfield v. Ford, 28 Barb. 336. 

W. H. Fogler, for defendant. 

·WALTON, J. This is a bill in equity to which the defendants 
have demurred. It appears by the allegations in the bill that 
the plaintiff owns land bounded by the shore of Penobscot Bay, 
and that the defendants have obtained by grant ~~ all the right of 
taking salmon, shad, and alewives, on the whole of the shore 
frontage of said land, together with all the privileges necessary 
for carrying on the said fishing." And the plaintiff avers that 
by means of weirs the defendants take, and can not avoid taking 
fish othe1· than the kinds named in the grant ; and he claims that 
these other fish properly belong to him; and it is upon this 
ground that he asks for the interposition of the court. 

We do not think the relief prayed for can be granted. Fish, 
before they are taken, are the property of no one. When taken, 
like all animals, ferce naturce, they belong to the taker. The 
plaintiff's claim that the fish taken by the defendants, other than 
the ones named in the grant, properly belong to him, has no 
foundation in law or equity. The defendants have no right to 
attach to the plaintiff's land fixtures for the express purpose of 
taking fish other than those mentioned in the grant; but if, hav-

• 
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ing constructed weirs for no other purpose than to take such 
fish as are named in the grant, they find other fish therein, and 
are the first takers of them, we think such fh,h become their 
property, the same as if taken by 0ther means, and that the 
owner of the shore has no property in them. See Jlfatthews v. 
Treat, 7 5 Maine, 594, an action in which the plaintiff in this 
suit was defendant, and the rights of the parties under the 
grant in question were fully considered and defined. 

Bill dismissed, with costs. 
PETERS, C. J., VIRGIN, LIBBEY, HASKELL and vVHITEHOUSE, 

JJ., concurred. 

OscAR G. DOUGLASS, Administrator, i·s. MAHALA PARI{ER. 

Androscoggin. Opinion ~June 4, 1892. 
Life Insurance. Prerniurns. R. S., c. 64, § 48, cl. 4; c. 7 5, § 1 O. 

Where a life policy is payable to the widow, it does not become assets of the 
estate; and the administrator can neither collect it, nor maintain an action 
against her, under R. 8., c. 64, § 48, to recover the premiums paid by the 
insured within three years of his death, as belonging to the estate. 

Cragin v. Cragin, 66 Maine, 517, affirmed. 

ON REPORT. 

This was an action by the administrator of the estate of J a.mes 
S. Parker, deceased, to recover certain sums of money from his 
widow, which were claimed as premiums, with interest thereon, 
of life insurance or benefits paid to the defendant after the death 
of her husband, by the Odd Fellows Mutual Relief Association 
of Maine, and the Manufacturers and Mechanics Lodge, No. 62, 
I. 0. 0. F. 

It appeared that the deceased, James S. Parker, was a member 
of both associations; and that under their by-laws, to which the 
contracts conform, the benefits are payable to the widow, in the 
absence of any direction for a different disposition ; or are 
payable as a funeral benefit to the widow, orphans, or dependent 
relatives. 

The plaintiff claimed that, under the statutes of the State, 
the premiums paid by the deceased Parker to any life insurance 
company within three years prior to his death were assets of the 
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estate, and constituted a fund out of which the debts of the 
deceased Parker might be paid. 

P. A. Morey, for plaintiff. 
Defendant claims that the premiums paid for three years do 

not become assets for the payment of debts, but go to the 
beneficiary. If such be the rule, then the statute is practically 
rendered void ; for it must be admitted that in the majority of 
contracts of life insurance some person or persons are designated 
as beneficiaries in case of death. If such was the intention why 
does the statute not contain that very important exception? 

This amount of premiums was set apart in jm,tice to the cred
itors, by the statute; and no contract between the parties to the 
insurance can divest the creditors, or their representatives, of 
this fund so created by law for their benefit. 

This court has decided in case of Hathaway v. Sherman, 61 
Maine, 4 77, where several policies of life insurance were made 
payable to wife and child and also some to the legal represen
tatives of deceased, that the premiums and interest paid three 
years prior to deceas ed's death must he paid to his executor, 
saying, ~~ Our conclusions are, in the case at bar, that it is 
not competent for the executor to use any part of the moneys 
accruing from life tnsurance policies, save the premiums and 
interest excepted by statute, for the payment of debts, allowance 
to widow, or legacies bequeathed in the will." 

N. and J. A. Mon·ill, for defendant. 

WALTON, J. This is an action by the administrator of James 
S .. Parker to recover from his widow a portion of the money 
that has been paid to her as insurance on the life of her husband. 
The plaintiff claims that by force of the statutes of this State the 
premiums paid by the deceased Parker within three years of bis 
death belong to the estate as assets for the payment of debts. 

We do not think this claim can be sustained. It was decided 
in Ora,qin v. Cragin, 66 Maine, 517, that the statutes referred 
to (R. S., c. 64, § 48, cl. 4, and R. S., c. 7 5, § 10), are not 
applicable to a case like this ; that these provisions refer only 
to the distribution of money received on a life policy belonging 
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to 'the estate; that when hy the terms of the policy or the con
tract of insurance, the money is payable directly to the widow, 
or to the widow and children, it does not belong to the estate, 
and can not be collected by the administrator ; and that the 
beneficiaries take the money, not as distributees, but as donees; 
and not in the proportions provided by the statute, but in the 
proportions provided by the contract of insurance. 

Such being the law, the conclusion is inevitable that this 
action is not maintainable. None of the money paid to the 
defendant by the two societies mentioned in the plaintiff's 
declaration can be regarded as assets belonging to the estate of 
her deceased husband. By the terms of the contracts with the 
societies, as shown by the proof.,, the insurance money was 
payable directly to her, and could not have heen recovered by 
the plaintiff from the societies ; nor can any portion of it now 
be recovered by him from her. 

Judgment for defendant. 

PETERS, C. J., VIRGIN, EMERY, FosTER and HASKELL, JJ., 
concurred. 

HARRY HARTWELL vs. CALIFORNIA INSURANCE COMPANY. 

Androscoggin. Opinion June 4, 1892. 
Insurance. Merchandise. Exceptions. Practice. 

The term '' merchandise " in a policy of insurance against fire, may be used to 
describe property intended for use, and not for sale. 

In jury waived cases, when a party wishes to take exceptions to the illegal 
introduction, or the improper use, of evidence, he should have the purpose 
for which the evidence is admitted or used distinctly stated in the record; 
for illegality is not to be presumed, it must be made to appear. 

ON EXCEPTIONS. 

This was an action upon a policy of insurance, wherein the 
defendant insured the plaintiff in the sum of four hundred 
dol1ars '' on his stock of paints, oils, brushes, blinds, and such 
other merchandige, while contained in second story of frame 
building situate east side of Miller street, Auburn, Maine." 

The defendant contended that certain articles, consisting of 
set tackle and fall and ropes, sanding machine, fresco stencil 
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patterns, tools, knives, cans, pair of scales, measures, etc., 
amounting to one hundred and eighty-nine dollars and fifty 
cents, were not covered by its policy of insurance, because, 
according to the testimony of the plaintiff, they were not merchan
dise within the meaning of the law; they were articles kept for 
use and not for sale. 

The case was tried before the presiding justice with the same 
right of exception as if tried before a jury. 

The defendant seasonably objected to all testimony of the 
plaintiff as to his conversation with 0. J. Hackett, who wrote 
the policy for the company's agent, relative to the intention of 
the parties as to what was to be covered and protected by the 
policy previous to the time it was issued; but the following 
testimony of the plaintiff was admitted by the presiding justice, 
subject to the defendant's objection: 

'' I was coming from the shop and met Ha1iwell on Main 
street. I said,-' I want to get my things insured down at the 
shop.' He said,-' "\Ve will go right down and insure them.' 
We went to the shop, went in, and I said,-~ I want a policy to 
cover all the stuff I use in my business;' he looked around and 
we went out. 

"Ques. Did he go into your place of business? Ans. He 
did. 

"Ques. Later did he bring you the policy that you have 
identified? Ans. He did. 

"Ques. What inquiry if any did you make on receiving the 
policy? Ans. I asked him if it was all right, if he had made out 
the policy to cover all the stuff I used in carrying on the busi
ness. He said he had." 

The defendant also seasonably objected to the following testi
mony of N. I. Jordan, agent of the defendant company, which 
was admitted by the presiding justice, subject to objection: 

"Ques. Is Mr. Hackett authorized by you to solicit risks 
and issue policies? Ans. He is. 

"Ques. This particular policy signed N. I. Jordan,-that is 
not your signature? Ans. No, sir. 

"Ques. Has Mr. Hackett, both prior to the issuing of this 
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and subsequently, been in the habit of signing your name to 
policies by your sanction? Ans. He has. 

'' Ques. These acts of his you have ratified? Ans. Yes, sir." 
The defendant also seasonably objected to the following testi

mony of 0. J. Hackett, which was admitted, subject to defend
ant's objection : 

"Ques. Did Mr. Hartwell, in the summer of 1890, approach 
you and ask to have a policy written upon his stock? Ans. 
Yes, sir. 

"Ques. Did you prior to writing this policy go to his (Hart
well's) place of business? Ans. I did. 

"Ques. And looked the property over? Ans. Yes, sir. 
"Ques. State what he said? Ans. I think he showed me 

round through the shop, and showed me several different things 
and principally :!laid that he wished a policy that would cover 
everything that he had in the business. 

"Ques. Did you later write this policy No 5288? Ans. 
Yes, sir. 

"Ques. Did Mr. Hartwell dictate to you at all the phrase-
ology of the policy Ans. He did not. 

"Ques. That is your own fanguage, is it? Ans. Yes, sir." 
The pre~iding justice ruled and found, as matter of law, that 

all the articles which the defendant claimed did not fall within 
the policy were covered by it, and gave the plaintiff judgment for 
the full amount sued for. To these rulings, findings and refusals 
the defendant took exceptions. 

Tascu8 Atwood, for plaintiff. 
Evidence: If the language in the policy is ambiguous, the 

conversation between plaintiff and the agent is admissible to 
learn the intention of the contract ; and defendant is not 
aggrieved. 1 May Ins. § • § 172, 175; Tarr v. Smith, 68 
Maine, 97; Hatrinian v Sanger, G7 Id. 442; Mussey v. Mus
sey, G8 Id. 346; 47 N. Y. 597; (,Jordan's testimony) Bodine 
v. ln8. Go. 51 N. Y. 117; Allen v. Ins. Go. 85 N. Y. 473; 1 
May Ins. (3d ed.) § § 154, 154 a. Interpretation of policy: 
Kratzenstein v. Ins. Go. 116 N. Y. 54; Hoffman v. Iru;. Go. 
32 N. Y. 405. 
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N. and H. B. Gleaves, and S. G. Perry, for defendant. 
"Merchandise" only covers property kept for sale, and 

excludes that kept for use. ·wood Fire Ins. p. 123; Burgess 
v. Ins. Go. 10 Allen, 221; Medina v. In.~. Go. 120 Mass. 225; 
Kent v. Ins. Go. 26 Ind. 2!J4. Evidence : Hon nick v. Ins. 
Go. 20 Mo. 82 ; Wood Fire Ins. p. 126. 

WALTON, J. The question is whether the term "merchan
dise" can, in any case, be used to describe property not int.ended 
for sale. We think it can. The word not only may be, but 
often is, used as the synonym of goods, waref:, and commodi
ties. It is so defined in ·w ebster's dictionary. If u:-;ed in an 
insurance policy to describe the goods of a merchant, it might, 
perhaps, he very properly limited to goods intended for sale. 
If used for the same purpose to describe the goods of a painter, 
we think it might be held to cover property intended for use 
and not for sale. 

In Kent v. Insurance Gumpany, 26 Ind. 294 (89 Am. Dec. 
463), the court held that the meaning of the term '' merchan
dise," when used in a contract, must depend in a great measure 
upon the context ; that it has no fixed legal or technical sig
nification; that when applied to the goods of a merchant, it 
might include such articles only as are kept for sale; but if 
applied to the goods of one not a merchant, it might include 
articles not intended for sale. "A policy of insurance, like any 
other contract, is to be read in the light of the circumstances 
that surround it; and is to be interpreted most strongly against 
the company whose contract it is." ( 19 Am. St. Rep. 596, 
and note.) 

In the present case, the plaintiff was not a merchant. He 
was a house and fresco painter. He kept nothing for sale 
except as he first used it and then charged for it in connection 
with his labor. And yet the defendant company issued to him 
an insurance policy on his paints, oils, varnish, brushes, and 
"such other merchandise," in the second story of a building on 
Miller street in Auburn. And the evidence shows that the 
agent of the company first went and examined the property and 
then wrote the policy himself. Can there be any doubt as to the 
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sense in which the agent employed the phrase, "and such other mer
chandise?" We think not. ·we think he used it to describe such 
other articles of convenience or necessity ns were used by the 
plaintiff in his busines-,, and had not already been specially men
tioned ; and that he did not use it in the narrow and technical 
sense contended for in defense. Such in effect was the decision 
of the presiding justice before whom the case was tried in the
court below without the aid of a jury, and we think his decision 
'was correct. 

Complaint is made that oral evidence was admitted to show 
the intention of the parties, and to explain the terms of a written 
instrument, where there was no ambiguity. Some of the testi
mony received would bear that interpretation. But we do not 
think it was admittted or used for such a purpose. At any 
rate, the exceptions do not state that it was admitted or used 
for such a purpose. And when a case is tried by the court 
without the aid of a jury, and a party wishes to take exception 
to the illegal introduction, or the improper use, of evidence, he 
must take care to have the purpose for which the evidence was 
admitted or used, distinctly stated in the record; for illegality 
must not be presumed, it must be made to appear. Most of 
the evidence objected to was admissible to enable the court to 
read the contract in the light of the surrounding circumstances, 
and to explain the circumstances under which the policy was 
issued, and to identify and locate the property insured, and 
there is nothing in the record to lead us to believe that any por
tion of it was used for an illegal purpose. "\Ve feel confident 
that it was not. Exceptions overruled. 

PETERS, C. J., VIRGIN, EMERY, FosTER and HASKELL, JJ., 
concurred. 

FRANKLIN LAND, MILL AND WATER CmIPANY V8. "\\rILLIAM 

H. CARD, Appellant. 

Hancock. Opinion June 17, 1892. 
Landlord and Tenant. Lease. Holding over. R. S., c. 73, § 10; c. 94, § § 1, 2. 

By statute, a tenant under a written lease, who holds over, becomes a tenant 
at will unless the peculiar stipulations in the lease clothe him with superior 
rights. 
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A tenant in possession of land at the expiration of a written lease, who had 
erected a mill on it that the landlord had agreed to purchase at the expira
tion of the term, may retain his possession until such purchase shall be per
formed, but not without, meantime, being chargeable with rent. 

ON REPORT. 

This ·was an action of forcible entry and detainer. The writ 
was dated December 3, 1890, and alleged that'' the said defend
ant at Franklin, in said county ofHancock on the 31st day of Octo
ber, A. D., 1890, having before that time had lawful and peace
able entry into the lands and tenements of the plaintiff, situated 
in said Franklin, at the foot of Donnell's Pond and on Alder
brook stream, the former being known as the upper dam and the 
latter as Card's mill and Card's dam, and whose estate in the 
premises was determined on the thirtieth day of October, A. 
D., 1890, then did and still does forcibly and unlawfully refuse 
to quit the same; although the plaintiff avers that it gave notice 
in writing to said William H. Card thirty days before the 
thirtieth day of October, aforesaid, to terminate his estate in the 
premises." Plea, general issue, with brief statement as follows: 

'' And for brief statement the said defendant says that, at the 
time the plaintiff's notice to quit was ser;ed u:pon him, he was 
not a ternrnt of that portion of the property described in said 
notice to quit, as the Upper Dam at the foot of Donnell's pond. 

"And he further says that he built the mill described in said 
notice as Card's Mill, and the dam described in said notice as 
Card's Dam, und~r and by virtue of a certain written lease and 
agreement between him, the defendant, and the plaintiff com
pany, dated January 1st, 1867. 

"That he has continued to maintain and operate said Card's 
mill and Card's dam, since the expiration of said written lease 
to the service of said notice to quit, in the same manner and 
under the same conditions as he did during the period mentioned 
in said lease. That he has been ready to sell said mill and said 
dam to said plaintiff company at a fair valuation and in accord
ance with the conditions stated in said written lease, and that he 
is still ready so to do. 

"That he claims to be the owner of said mill and of said dam 
subject to the terms and conditions of said written lease." 

VOL. LXXXIV. 35 
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The clause in the lease referred to is as follows : 
"At the expiration of this lease said Franklin Land, Mill and 

Water Company are either to renew the same for another term 
of years, at the present or a then fair rate, as the respective 
parties may then agree upon; or said company are to buy ~aid 
mill at such price as they, the said parties of the first and second 
parts, may agree upon, or at such valuation us two disinterested 
,parties may decide upon as fair and equitable. And whenever 
said Card may or shall relinquish Raid leased and granted prem
ises, he shall deliver said premises to said company in at least 
as good condition as they now are, and without any cost or 
expense whatever to said company." 

December 29, 1889, the company gave to Card a lease for one 
year of its mill and water privileges and dam situated above the 
Card mill at the foot of Donnell's pond, and also the right to 
tolls on lumber passing through the dam. This lease also con
tained these ·words, "and the right to maintain his own dam and 
mill on said stream." 

Other material facts appear in the opinion. 

0. H. Bartlett, for plaintiff. 
The defendant was a tenant of the Upper Dam at the foot of 

Donnell's pond. at the time of the service of the notice to quit 
upon him, September 30, 1890, by holding over after the lease of 
1889-90, and by election of the plaintiff. The premises were 
an entirety and Card could not abandon the upper dam and hold 
over as to the lower dam and his mill, without the consent of 
the company and a new contract. The testimony shows that the 
mill is practically worthless without this upper dam, and the 
case discloses that the upper dam served as a reservoir dam for 
this mill. Under such circumstances as these, a conveyance of 
the mill would have passed an easement in the upper dam as 
the premises would be considered entire. Baker v. Bessey, 73 
Maine, 472; Perrin v. Garfield, 37 Vt. 304. 

A tenant for years who holds over after the expiration of his 
term without paying rent or otherwise acknowledging a contin
uance of the tenancy, becomes either a trespasser or a tenant 
at the option of the landlord. Very slight acts on the part of 
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the landlord, or a short lapse of time, are sufficient to conclude 
his election and make the occupant his tenant. But the tenant 
has no such election ; the mere continuance in possession fixes 
him as tenant. Tay. L. & T. § 22, p. 18, 7th ed.; Schuyler 
v. Smith, 51 N. Y. 309; Conway v. Starkweather, l Denio, 113. 

The company permitted Card to keep the mill at the lower 
dam, after January l, 1890 ( and as the premises were indivisi
ble, the upper dam as well), without brin~ing any process of' 
forcible entry and detainer within seven days after the lease· 
expired, as it might have done. 

The lease of 1867, was in the alternative, to renew or buy •. 
Card made no demand at its expiration for a new lease, or pay-· 
ment for his mill. This was a waiver. 

By taking the lease of 1889-90, he then waived any sucl1t 
rights, and the plaintiff had satisfied all covenants of the old 
lease. Rutgers v. Hunt, 6 Johns. Ch. 215. The new lease
makes no provision in regard to the mill. Even if the plaintiff' 
were bound by the covenants in the old lease, yet the defendant 
has no defense to this action. 19 Am. and Eng. Enc. of Law,, 
Title Lease, p. 1016, 6, note 5, citing Spee,·s v. Flack, 34-
Mo. 101. 

Wiswell, King and Peters, for defendant. 
The contracting pi:trties understood that Card would not he 

obliged to quit and deliver up the property at the end of the 
term as an ordinary lessee i8 bound to do, hut that he secured 
by the agreement a right which he might relinquish, not one 
which expired with the term named. 

The company was providing a profitable outlet for its prop
erty, protected from competition, and Card on his part was 
laying a foundation for a permanent business for himself. Tbe 
lessee was to build an expensive structure on the lessor's land 
which, unless provided against, would become its property. 
The distinction between the effect of holding over in a case of a 
covenant of renewal where there is no question between lessor 
and lessee about the value of improvements, an~l a case where 
there is question is this, in the former case a holding over might 
be considered, and perhaps would be, as a fulfillment or satis-
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faction of the covenant; while in the latter case the holding 
over would not amount to a satisfaction or performance of the 
covenant, because the question as to the value of the buildings 
and the respective rights of the lessor and lessee therein are 
not provided for. House v. Burr, 24 Barb. 525. 

Payment and receipt of rent implies a continuation of the 
same rights as the parties had under the old lease. Schuyler 
v. Smith, 51 N. Y. • Clark v. Howland, 85 Id. 204. 

Card's holding over, in this case, could not be considered as 
a waiver of his right to compensation for the building when the 
lessor should terminate the lease. There is nothing to show 
any consideration for such a waiver. He was paying an ade
quate price for the privilege; indeed, during this holding over 
the company advanced on his rent. 

The lease of 1888-89, did not change Card's rights. It per
tains to property and rights other than those covered by the 
lease of 1867. 

HASKELL, J. The plaintiff seeks to eject defendant from 
certain real estate, held by tenancy at will that was terminated 
by notice on October 30, 1890. The defendant was in under a 
lease for one year that expired December 31, 1889. The evi
dence fails to show a surrender of the possession at .the expira
tion of the term. The defendant thereafterwards, by force of 
statute, R. S., c. 73, § 10, held as tenant at will, who might he 
ejected within seven days without notice, but thereafterwards 
only on thirty days notice to quit. R. S., c. 94, § § 1-2. 
Wheeler v. Cowan, 25 Maine, 283; Kendall v. Moore, 30 
Maine, 327; Lithgow v . . Moody, 35 Maine, 214; Longfellow 
v. Longfellow, 54 Maine, 240. 

Two parcels of real estate were included in the lease, viz., 
the upper dam on Alderbrook stream at the foot of Donnell's 
pond, and Card's mill and dam on the stream below. The lease 
was for one year, at a stipulated rental~ and the demise, as to 
the latter parcel, was ,t the right to maintain his own dam and 
mill," meaning the defendant's dam and mill. 

Defendant contends that holding over at the expiration of the 
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lease did not constitute him a tenant at will of'' his own dam 
a.nd mill," inasmurh as he held that under a former lease that 
gave him the right to perpetual possession, until certain condi
tions relating to the purchase of his mill should be complied 
with by the plaintiff. The court considers this contention to be 
sound; and that, if he had held pm,session under the terms of 
a former lea,se, that secured to him, conditionally, the right to 
continued possession of ''his own dam and mill," the terms of 
the last lease cannot be construed as an abandonment or waiver 
of his antecedent rights. The peculiar language of it makes it 
plain that the parties must have so understood their respective 
rights. The defendant, being in possession of" his own mill,'' 
procured a lease of the dam above, and stipulated a gross rental 
for the two properties for a single year; and the expression of 
the demise, "the right to maintain his own dam and mill," shows 
the only effect intended by the lea~e was to include the ground 
rent for "his dam and mill" in that stipulated in the lease. The 
old lease required the plaintiff to relet or purchase the defend
ant's improvements on the pmver. The last lease cannot fairly 
be said to be such a re-letting as contemplated by the parties, 
making reasonable provisions for the defendant's outlay on the 
property, and not working a forfeiture of it altogether. The 
reasoning of Mosely v. Allen, 138 Mass. 83, is in point. 

But it is contended that defendant had no rights in the prop
erty, when the new lease was executed, beyond those of a mere 
tenant at will. In 1867, the plaintiff let a mill-site to defendant 
for the term of five years, at an annual rental, upon which to 
build a mill, with a stipulation that plaintiff, at the expiration of 
the term, should either "renew the same for another term of 
years, at the present or then fair rate, as the respective parties 
may then agree upon ;" or the plaintiff shall ~, buy said mill at 
such price as they, the said parties of the first and second parts, 
may agree upon, or at such valuation as two disinterested 
parties may decide upon as fair and equitable;" and whenever 
said defendant "shall relinquish said leased and granted prem-
ises, he shall deliver said premises to 'the plaintiff' in, at least,. 
as good conditfon as they now are and without any cost or
expense whatever to said company.'' 
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The effect of this agreement is, that defendant might elect, at 
the expiration of the term, to have a new lease, or have the 
plaintiff purchase his mill. Neither was done ; but the defend
ant held over, paying the yearly rental until and including 
1880, ·when it was increased fifty dollars a year, which increase 
defendant paid up to the termination of the new lease, ,January 
1, 1890. Now it is considered that the defendant lost no rights 
by reason of the new lease; so, of course, he lost none by the 
increase of rent in 1880. What, then, are the rights of defend
ant under the lease of 1867? At its expiration did he become 
·a tenant at wilJ, liable to ejectment within seven days without 
notice, and thereafter on thirty days notice? By our statute, 
a tenant under a written lease, who holds over, becomes a ten
ant at will, unless the peculiar stipulations in the lease clothe 
him with superior rights, so as to exempt him from the statute 
provisions. 

The very terms of the lease imply a continued tenancy until 
the defendant shall be paid his authorized outlay whereby an 
idle mill-site was transformed into valuable property. It should 
be noticed that the lease does not require the estate to be sur
rendered at the end of the term, hut only that, when surrendered. 
it shall be '' in as good condition as they now are," that is, when 
the lease was made. 

The lease authorized the construction of the mill. That 
became fixed to the soil and immovable, and gave the tenant a 
right to require fair indemnity for his outlay at the end of a 
term, when he would he left in possession with a claim upon 
the property. When that claim should he extinguished his 
3:"ight to possession would cease. He held a lien for authorized 
,expenditure, and the landlord had a right to redeem. Their 
:respective rights resembled those of the parties to an equitable 
n10rtgage. 

In Scruggs v. Railroad, 108 U.S., 368, the tenant in pos
:-session of a hotel that he had built on land of the lessor under a 
:perpetual lease, stipulating, in effect, that the lessor should 
-purchase the hotel at the option of either party, it was decreed, 
l>y the Supreme Court of Mississippi, that the lessor should pay 
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to the tenant the value of the improvements made under the 
terms of the lease and fixed by the court, and that, upon its 
payment, the tenant should surrender her possession to the 
lessor. Upon an attempt by the tenant to enforce the decree 
by execution, a bill was brought in chancery, afterwards removed 
to the District Court, from where it went on appeal to the 
Supreme Court of the United States, to require the tenant, who 
had become insolvent, to deduct from the amount required to 
redeem, reasonable ground rent while she had been in possession. 
The Supreme Court held the relation of the tenant to the lessor 
to be that of a mortgagee in possession, liable to be dispossessed 
upon the payment of his debt, but charging him with rents and 
profits. The terms of that lease were similar enough to the 
one under consideration to make the same rules of law appli
cable to both. 

The well reasoned case of Hols1nan v. Ab1·ams, 2 Duer, 435, 
squarely holds that a tenant in posse8sion at the expiration of a 
lease, who had made authorized improvements, that the landlord 
had engaged to purchase at the expiration of the term, may 
retain his possession until such purchase shall be performed; but 
not without, meantime, being chargeable with rent. 

Undoubtedly, cases of this sort are proper matters for the 
consideration of courts of equity, where specific performance may 
be required, or the rights of the parties may otherwise be 
determined as equitable principles may require. 

The plaintiff should have, 
Ju.dgrnent /01· tlte 1,_tpper darn only. 

PETERS, C. J., WALTON, VrnmN, EMERY and 'WHITEHOU'SE, 

JJ., concurred. 

JOSEPH A. COFFIN vs. WILLIAM FREEMAN. 

Washington. Opinion June 24, 1892. 
Real Action. Levy. Attachment. Death. R. S., c. 76, § § 23, 38; c. 81, § 

59; c. 94, § 10. 

In a real action, both parties claimed title under the same grantor; the plaint
iff by conveyances from judgment creditors whose attachments were made 
prior to the record of the defendant's deed. The defendant sought to over
come the plaintiff's superior title by showing that the proceedings, by the 

i 84 535, 
lelOl 2291 



536 ' COFFIN V. FREEMAN. [84 

judgment creditors, were invalid by reason of irregularities; but he failed so 
to do. Held; that the plaintiff is entitled to judgment, 

Where land seized on execution is described as "subject to a mortgage given 
by A to B & Co.," stating accurately the record thereofin the proper registry, 
and it appeared that there were several mortgagees, but who were not co
partners, Held; that the identity of the mortgage is sufficiently stated. 

It is a sufficient specification of the nature and amount of the plaintiff's claim, 
and a compliance with the statute creating a lien on real estate, in an action 
on account annexed, to charge the defendant " to one year's damage for 
fl.owage of intervale on my home lot, &c., from September 1, 1873, to Septem
ber 1, 1874, agreed price." 

A judgment rendered thereon cannot be collaterally impeached. 
A levy is not avoided by an error in the computation of interest less than one 

per cent of the amount for which it should be made,- the error arising from 
a clerical mistake in the execution itself being issued for one dollar too 
much for the debt and costs when added together. 

Where an execution issues after judgment and the land is seized and advertised 
for sale by the sheriff during the life of the judgment debtor, and the sale is 
made and the proceedings completed after his death, Held; that the proceed
ings are not arrested by the debtor's death. 

ON REPORT. 

Real action, in which the case is stated in the opinion. 

George Walke1· and C!tarle8 Peabody, for plaintiff. 
C. B. Round.'i and A. MacNiclwl, for defendant. 

WHITEHOUSE, J. This is a writ of entry in which the plaint-
iff demands possession of township No. Eighteen, Middle Divis
ion, Bingham Purchase, in the county of ~.,. ashington. The 
defendant disclaims all interest in the premises except a lot 
situated in the south west corner of the township, comprising 
fifty acres of upland and all that part of Schoodiac pond lying in 
township Eighteen. Both parties claim to o_wn this fifty acre 
lot in fee simple, and both derive title from Otis S. Tibbetts. 
The plaintiff seeks to establish his claim by conveyances from 
two different judgment creditors of Tibbetts : first, by a convey
ance from Gowen Wilson who purchased, at an execution sale 

,July 5th, 1879, the right in equity which Tibbetts had Sep
tember 1st, 1877, the date of the attachment on mesne process, 
to redeem the entire township from a mortgage to George Har
ris and others, dated December 1st, 1869 ; and second, by a 
conveyance from Horatio N. Bridgham who caused a levy to be 
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made on the entire township by virtue of an execution issued 
on a judgment in his favor against Tibhetts, pursuant to an 
attachment made in the original suit September 22, 187 4. 

The defendant claims to hold under a quit claim deed of this 
fifty acre Jot alone, executed by Tibbetts April 24, 1877, in 
consideration of fifty dollars ; but this deed was not recorded 
until February 7, 1878. It thus appears -that the attachment 
in favor of Gowen Wilson, as \Yell as that in favor of Bridgham, 
was prior to the record of the defendant's quit claim deed; and 
the plaintiff accordingly claims that he shows a title superior to 
the defendant's, either hy the sale of the Tibbetts' equity on the 
Wilson execution or by the levy on the Bridgham execution. 
The defendant attacks the legality of the proceedings in both 
cases and denies that the plaintiff acquired any title from 
either source. 

The deeds from Gowen Wilson, William H. Knowles and L. 
A. Knowles were sufficient to vest in the plaintiff whatever title 
Wilson acquired hy the sheriff's deed under the sale on his 
execution, and if all the proceedings which culminated in that 
sale as well as the officer's return and the deed to the purchaser 
were in accordance with the statute, regular and valid, the 
plaintiff's title to the fifty acre lot would have priority over 
that of the defendant. 

But the defendant interposes and elaborates with painstaking 
industry thirty objections to the validity of the sale on the Wil
son execution. He claims in the first place and offers parol 
evidence tending to shmv that, as a part of the consideration of 
a deed received by them January 12, 1880, from the adminis
trator on the estate of Otis S. Tibbetts, deceased, Knowles and 
Coffin agreed to pay and discharge all the incumbrances on the 
real estate purchased by them, including the Harris mortgage, 
the vVilf.,on sale and the Bridgham levy. But the nature and 
effect of that proceeding are readily comprehended. without the 
aid of parol evidence. Knowles and Coffin purchased the interest 
of the Tibbetts estate in that property. This was all the admin
istrator could sell. The purchasers received their deed subject 
to existing liens with the obvious understanding that they must 
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discharge the incumhrances or lose the benefit of their purchase; 
but, as they did not elect to avail themselves of this right under 
the administrator's deed and do not now seek to make title by 
virtue of that deed, the transaction is no longer material to this 
inquiry respecting the validity of the sale on the Wilson 
execution. 

In the officer's return of the seizure and sale of Tibbett's right 
to redeem from the Harris mortgage, it is represented that the 
real estate is '' subject to a mortgage recorded in Washington 
County Registry of Deeds, hook 124, page 84, given hy Otis 
S. Tibbetts to George Harris and company." There were in 
fact eighteen individual mortgagees and no partnership existing 
among them; and it is, therefore, suggested that this designa
tion is erroneous and misleading. But, the express reference 
to the record of the mortgage, by book and page, considered in 
connection with the description of the property and the names 
of the mortgagor and the first named mortgagee, leaves no room 
for don bt respecting the identity of the mortgage. 

It is next claimed that the writ in the action Wilson v. Tib
betts, did not contain such a specification of the nature and 
amount of the plaintiff's claim as would authorize an attachment 
of real estate. But an inspection of the account annexed to the 
writ shows that this suggestion is not warranted by the record. 
The account gave the defendant definite notice of the nature and 
amount of the plaintiff's demand and was a sufficient compliance 
with the statute to create a lien on real estate. Jordan v. 
Keen, 54 Maine, 417. 

The "agreed price" per year for the right to flow the plaint
iff's land was legally recoverable hi that action of assumpsit. 
Such a right is not even an interest in land but is in the nature 
of a license to do certain acts upon the land of another, as, to 
cut trees upon or pass over the land of another. Clement v. 
Durgin, 5 ~aine, 9. But, for aught that appears, the compen
sation may have been fixed by written agreement or lease. R. 
s., c. 94, § 10. 

It is, therefore, sufficient that under the declaration and speci
fications in that writ, evidence was admissible upon which the 
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judgment in question may have been legally rendered. That 
judgment has not heen impeached for fraud, want of jurisdiction 
or error in law, hut has stood unreversed and unquestioned, for 
more than twelve years, conclusive evidence of the existence 
and amount of the defendant's indebtedness to the plaintiff in 
that suit. None of the objections here raised respecting the 
origin _and character of that indebtedness are now open to this 
defendant. A judgment cannot he thus collaterally impeached. 
Smith v. Keen, 26 Maine, 423; Gmn,qer v. Clark, 22 Maine, 
128; Banister v. Higgiru~on, 15 Maine, 73; Siclensparker v. 
Sideruparker, 52 Maine, 481; Craft8 v. Ford, 21 Maine, 417; 
Jordan v. I1een, supra. 

It is provided by R. S., c. 76, § 23, that, ~~ when by an error 
of the officer the amount for which the levy was made exceeds 
the amount of deht or damage, costs, interest and cost of levy, 
by a sum not greater that one per cent thereof, it is valid if 
otherwise legally made." In this case the alleged error of the 
officer of one dollar and seventy cents in the computation of 
interest is much less than one per cent of the amount for which 
the levy should have been made. Before the passage of this 
statute, jt had been repeatedly held in this State that a levy is 
not to he avoided because an officer has taxed and caused to he 
satisfied in the extent, fees not authorized by law. Sturdivant 
v. Frothingham, 10 Maine, 100; I1een v. Briggs, 46 Maine, 
467. The officer in such case is liable to the debtor hut the 
creditor is not to suffer by any extortion of the officer. The 
levies in which illegal fees may have been charged remain 
unaffected by the statute and are not to he defeated for that 
cause. Wilson v. Gannon, 54 Maine, 385. 

But, as the result of an obvious clerical error in adding the 
deht and cost in the execution, the officer was commanded to 
collect an excess of one dollar. If this does not come within 
the provision of the statute as an error of the officer, it must fall 
under the principle of the decisions above cited respecting the 
taxation of excessive fees by the officer. It does not avoid the 
levy. The creditor was not responsible for the error and there 
was no intentional wrong on the part of any one. An exactly 
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similar question arose in Avm·y v. Bowman. 40 N. H. 453, and 
the court said: '' All the reasoning which the courts have sug
gested for not avoiding a levy when the excess is attributable 
entirely to the mistake or misconduct of the levying officer, 
applies with full force to a levy nrnde excessive entirely through 
the fault of the clerk who issued the execution." This case is 
cited with approval in Ptescott v. Prescott, 62 Maine, 430, and 
Oorthell v. Ege1·y, 7 4 Maine, 44. This objection to the valid
ity of the sale is therefore untenable. 

The officer's return on the execution is in substantial compli
ance with the requirements of the statutes. His statements of 
fact respecting the posting of notices in adjoining towns are 
confirmed by the judicial notice which the court takes of the 
geographical position of counties and towns. Harvey v. Wayne, 
72 Maine, 430. 

But, it appears from the evidence that Otis S. Tibbetts died 
June 28, 1878, and that the sale on the execution did not take 
place until July 5, 1879. It is, therefore, argued that a sale 
thus made after the decease of a judgment debtor without fur
ther notice is unauthorized and void. But it is provided by R. 
S., c. 76, § 38, that, ''the seizure on execution is considered 
made on the day when notice of the sale is given." In this case 
the execution was issued May 23, 1879, and the notices of the 
time and place of sale were given May 31, 1879. The seizure 
was, therefore, made and the writ partially executed during the 
life-time of the judgment debtor. There is no process known 
to our law hy which a party can have any judgment for com
pleting, against the debtor's representatives, the service of an 
execution thus regularly commenced against the deLtor himself; 
and, if after the sale has been advertised, the execution is 
abated or all further proceedings arrested by the decease of the 
judgment debtor, it is obvious that the attachment on mesne 
process in such case would be dissolved. There is no provision 
of the statute by which, in such a contingency, a judgment 
creditor can make his attachment available unless the sale can 
be legally made as advertised. At common luw an ele,qi't hear
ing teste in the defendant's life-time may aner his death he 



Me.] BERRY V. BERRY. 541 

extended on his real estate, and the same is true of any other 
writ so tested, which may he employed to make real estate 
answerable for the defendant's debt. Lessee v. Dundas, 4 
How. 58; Freeman on Ex'ons, § 37, and cases cited. The 
precise question here raised was directly involved and expressly 
determined in Wood v. Morehouse, 45 N. Y. 373. The court 
said : ~, The execution upon the judgment had issued and the 
premises had been advertised for sale by the sheriff during the 
life of the judgment debtor, but the sale was made and the 
proceedings completed after his death. The execution of the 
process was not arrested by the death of the judgment debtor. 
The sheriff could lawfully complete the execution of the process 
thus commenced." The defendant's contention upon this point 
cannot be sustained. 

All other objections to the regularity of the proceedings 
involved in the sale upon the Wilson execution appear to be 
without substantial merit. All interest which Tibbetts had in 
the premises September 1st, 1877, was by the sheriff's deed 
conveyed to Gowen Wilson and by subsequent conveyances 
vested in the plaintiff. The Harris mortgage was discharged 
February la, 1880. The title acquired by the Bridgham levy 
was vested in the plaintiff by appropriate conveyances, and it 
is not in controversy that all other incumbrances antedating the 
Wilson attachment were paid and discharged. It is, therefore, 
immaterial that the Harris mortgage in question was discharged 
inst~ad of being assigned to the plaintiff. This conclusion 
renders it unnecessary to consider the numerous other questions 
discussed by the counsel. Jud,qrnent for the plaintiff. 

PETERS, C. J., VIRGIN, LIBBEY, EMERY AND FOSTER, JtT., 
concurred. 

HIRAM W. BERRY, Administrator, in equity, v.~. ALBION K. P. 
BERRY, and another. 

Oxford. Opinion June 25, 1892. 
Husnand and Jqfe. Equity. Pensfon money. R. S., c. 61, § 1; 

R. S., of U. S. § 4747. 
By virtue of R. S., c. 61, § 1, property conveyed to the wife, but paid for by 

the husband, may be taken as the property of her husband, to pay his debts 
contracted before such purchase. 

84 541' 
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Proceeds from the sale of farm products a.rising from the joint labor of hus
band and wife on lands of the husband are the property of the husband. 

It is no defense to a bill in equity, seeking payment of the husband's pre-existing 
debt from lands conveyed to the wife by him, that the purchase was made 
with his pension money. 

The burden is upon the appellant to show error in the decision of a single 
justice in matters of' fact, in an equity hearing. 

Sampson v. Alexander, 66 Maine, 185, affirmed. 
Young v. Witham, 75 Maine, 536, affirmed. 
Friend v. Garcelon, 77 Maine, 25, affirmed. 

ON APPEAL. 

Hearing in equity on .bill, answers, and testimony, a decree 
in favor of the plaintiff having been rendered by the single 
justice, who heard the cause in the court below. 

The bill, after reciting the recovery of a judgment by the 
plaintiff's intestate at the September term, A. D., 187 5, of this 
court in Oxford county, alleges ~~ that on the third day of May, 
A. D., 1883, the said Albion K. P. Berry contracted for and 
purchased a farm of John J. Holman of Dixfield, in the county 
of Oxford, to wit: The farm on which the saidAlbionK. P. Berry 
now resides with his family, &c., for the consideration of twelve 
hundred doJlars, and then and there paid the said John J. Hol
man the sum of nine hundred dollars for the same farm with his 
own money or caused and furnished the money to be so paid, 
and then and there caused the said reul estate to he conveyed hy 
said .John J. Holman to said Lizzie T. Berry, who then was, 
ever since has been and now is the lawful wife of said Albion 
K. P. Berry, with intent to cheat and defraud the said plaintiff 
in his said capacity of hif, said debt or judgment, and she the 
said Lizzie T. Berry, well knowing the · premises hut intending 
to aid her said husband in so cheating and defrauding the 
plaintiff and then having no property of her own gave her 
promissory note to said John J. Holman for the sum of three 
hundred dollars and a mortgage of said real estate to secure the 
same, as the balance of the consideration of said purchase. 
Also on the tenth day of September, A. D., 1883, a second 
writ of execution was issued on said judgment which was put 
into the hands of Oscar F. Trask, an officer duly qualified to 
serve the same, who afterwards returned the same into said 
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court in no part satisfied, with his indorsement thereon that he 
was unable to find any goods or estate of the said debtor in his 
precinct wherewith to satisfy the same ; and whereas your 
petitioner has no remedy at law by which he can obtain the 
interest of said Albion K. P. Berry in said real estate to satis(y 
his judgment and execution, he prays that he may he heard in 
equity and that the court will decree a conveyance of so much 
of said real estate as may be necessary for the payment of said 
execution and judgment, in case it shall be ascertained that said 
mortgage is paid, or decree that the right of redeeming the 
same real estate from said mortgage may be levied upon and 
sold at auction, and such other' relief as the plaintiff may he 
entitled to in equity." [Decree J '' If the respondents 
neglect and refuse to pay the plaintiff the amount of said judg
ment and costs of this suit on or before said first day of Augm,t, 
then a master shall be appointed who shall appraise and set off to 
the plaintiff so much of the estate, described in the plaintiff's bill 
as will be equal in value to the sum due on said judgment and 
costs of this suit above the mortgage existing upon said premises; 
a suitable conveyance from respondents to the complainant to be 
made, unless an amount equivalent to the amount of the appraisal 
shall be paid to the complainant, or secured to him, by the 
respondents, upon such terms as a single judge may settle when 
the master's report comes in. W1LLIA1\1 WIRT VIRGIN, 

,Justice S. J. C. Presiding." 
.L. H . .Ludden, for plaintiff~ 

H. A. Randall, for defendants. 
The husband may prefer his wife as a creditor. Money thus 

coming to her from him and paid towards the farm cannot be 
disturbed by the bill. Fe1·,quson v. Spem·, 65 Maine, 277; 
F,·encli v. Motley, 63 Id. 326. Pension money exempt. R. 
S., of U.S., § 4747, 2d ed. 1878. There is no evidence 
showing the debt of the. husband to the wife was not genuine, 
and one which he had a right to pay as against creditors. 

WHITEHOUSE, J. This is a bill in equity, in which a cred
itor asks that real estate, conveyed to a wife but alleged to have 
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been paid for by her husband, be made available for the pay
ment of a judgment recovered against the husband prior to the 
purchase of such real estate. 

The cause was heard hy a single justice sitting in equity and 
a decree rendered in favor of the plaintiff in accordance with the 
form suggested by the court in Sampson v. Alexander, 6G 
Maine, 185. The case now comes to this court by appeal from 
that decree. 

The decision of a "Single justice upon matters of fact, in an 
equity hearing, should not be reversed unless it clearly appears 
that such decision is erroneous ; and the burden to show the 
error falls upon the appellant. · Young v. Witham,, 7 5 Maine, 
53f>; Paul v. Frye, 80 Maine, 26. 

The allegations in the plaintiff's bill sufficiently meet the 
substantial requirements of the statute, as well as the principles 
of equity and rules of procedure established by the recent 
decisions of this court. Sampson v. Alexander, supm.; Call 
v. Perkins, H5 Maine, 439; Hamlen v. _l._WcGillicuddy, 62 

Maine, 268; Gray v. Chase, 57 Maine, 558; Winslow v. 
Gilbreth, 50 Maine, 90. 

The proof fully sustains the allegations. The consideration 
of the conveyance of the farm to the wife with a small amount 
of personal property, was twelve hundred dollars; and it was 
not in controversy that the whole amount paid was nine hundred 
dollars derived from the money received by the husband as a 
pensioner of the United States, the ·wife's note, secured by 
mortgage being given for the balance of the considerntion. 
But in view of the decision in Friend v. Garcelon, 77 Maine, 
25, it is not claimed that the federal statute respecting the 
exemption of pension money from attachment affords the 
defendants any protection in this case. It is contende<l, how
ever, that this sum of nine hundred dollars had been received 
by the wife from her husband in payment of a prior indebtedness 
to her, and was her property when invested in the farm. But 
the only basis of this pretended indebtedness disclosed by the 
evidence is the alleged interest of the wife in the proceeds from 
the sale of poultry, butter, cheese and dried apples produced by 
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the joint labor of husband und wife on places rented by the 
husband prior to the put'chase of the farm in question. By the 
well settled principles of the common law such earnings are the 
property of the husband, and there is no statut~ in this State 
making any part of them the property of the wife. This con
tention is, therefore, wholly without merit. Sarnpson v. 
Alexander, supra, and cases cited. 

The appellant not only fails to show that the decision of the 
presiding justice was clearly wrong, but it affirmatively appears 
that his decision was clearly right. 

Decree below affirmed with costs. 
PETERS, C. J., WALTON, VmGIN, LIBBEY and HASKELL, 

JJ., concurred. 

CHARLES P. MATTOCKS, Appellant, 
vs. 

AUGUSTUS F. MouLTON, Administrator. 

Cumberland. Announced March 19, 1892. 
Opinion August 5, 1892. 

Trustee. Investment. Probate. R. S., 68, § 11; c. 77, § 6, par. VII; 
Stat. 1891, c. 49. 

In the investment of trust funds the trustee must exercise sound discretion 
as well as good faith and honest judgment. 

It is not within the limits or sound discretion to invest trust funds in the notes 
or shares of a business corporation which has no surplus, nor working capital, 
but is doing business wholly upon credit; nor in second mortgages. 

A trustee, under a will, with power to take, hold, manage and invest all the 
estate in such manner as he shall deem for the best interest of all concerned, 
is not thereby relieved from the observance of the well known principles 
applicable to the investment of trust funds. 

The propriety of investments by an executor, who is also trustee, is not con
cluded by his settlement of an account in probate, and transfer of the listed 
investment to him in his subsequent account as trustee. 

ON REPORT. 

The case is stated in the opinion. 

Strout, Gage and Strout, for appellant. 
So far as the report shows, the investment in stock of the 

corporation was a sound one at the time it was made. It also 
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appears that the trustee acted with good judgment and a sound dis
cretion and in good faith which would he all that could be required 
of him under the terms of an ordinary will. Lovell v. Minot, 
20 Pick. 117. A savings bank investment. R. S., c. 47, § 99. 
Perry Trusts, § 459; Clark v. Gmfteld, 8 Allen, 427; Emery 
v. Batchelde1·, 78 Maine, 233. The English rule of investing 
in government funds is not law in this country except in New 
York and Pennsylvania. 1 Lewin Trusts, Am. notes (Ed. of 
1888). The doctrine laid down in Ha,·. Goll. v. Arno1'y, 9 Pick. 
446, authorizing investment of trust funds in the capital stock of 
a manufacturing corporation has now been followed since 1830. 
It must be home in mind that the investments complained of 
were not the result of disposing of previous investments at the 
caprice of the trustee and reinvesting the proceeds, and the same 
principle must apply as to cases where trustees invest interest 
accruing, in which case they are not held to so strict an account 
as in the case of the investment of capital sums. Perry Trusts, 
§ 41:>2; Bamey v. Saunders, rn How. 545. 

The present is like the case of a trustee retaining an investment 
made by the testator even when falling in value. Bowke1' v. 
Pierce, 130 Mass. 262. In the absence of directions in the will 
the trustee must exercise his best judgment in good faith. 
Amory v. Green, 13 Allen, 413; N. E. Trust Go. v. Eaton, 
140 Mass. 532; Kinrnontlt v. Brighmn, 5 Allen, 270; Hunt, 
Appellant, 141 Mass. 51.5; and Brown v. French, 125 Mass. 
417; and Lovell v. Minot, 20 Pick. 119, supra. In Hcl7'vard 
College v. Amory, sup,-ct., the stock came from the trustees to 
themselves as executors of the same estate; and the court held 
that the party attacking the account must affirmatively prove an 
abuse of the trust. Objection, if any, should have been taken 
when the executor's account was filed, three years before the 
trustee account was offered. Where trustees act bona fide, and 
to the best of their discretion, they are entitled to the pro
tection of the court. 3 Red. Wills, 560 ( c. 12, § 2,) and cases 
supra ; Brown v. French, 125 Mass. 417 ; In re Maxwell, 21 
N. Y. Sr. Rep. 139; 3 N. Y. Sup. Ct. 422. Nothing short of 
a breach of trust, or want of good faith, would invalidate an 



Me.] MATTOCKS V. MOULTON. 547 

investment made by a trustee clothed with the ample powers 
and full discretion accorded to him by this will. 

A. F. Moulton, for appellee. 

EMERY, J. Cynthia C. Bettle, in her last will after making 
sundry particular legacies, devised the remainder of her estate 
to the executor and trustee therein named, '' in trust, however, 
for the following purposes, that is to say : said trustee shall 
take, hold, manage and invest all the estate which shall come to 
his hands and possession under this clause of my will, in such 
manner as he shall deem for the best interest of all concerned 
therein, and shall keep the same so invested til1 Edmund Kim
ball shall reach the age of thirty years," at which date the 
trustee was to turn the estate over to him. 

( In the same will she appointed the appellant to be executor 
and trustee under the will. Upon her death the will was duly 
proved, and the appellant commissioned as executor in October, 
1885. His final account as executor was filed in November, 1880, 
and, after the usual public notice, was allowed as presented, 
by the Probate Court for Cumberland county. In this account 
the executor charged himself with the amount of the inventory, 
and with sundry other amounts'' as per schedule A;" and claimed 
credit for disbursements "as per schedule B." In schedule B, 
was this item of credit, viz: "amount transferred to my hands 
as trustee under the provisions of the will of the deceased to 
balance this account, as per schedule C, filed herewith." This 
item balanced the account leaving nothing to the debit of the 
executor. Schedule C, (filed with schedule B,) was a list of 
various notes, stocks, bonds, &c., among which was a note of 
the Union Packing Company of Portland, collateralled by stock 
of the same company, and also a note of one Nutter secured by 
a second mortgage of real estate in Scarborough. These two 
investments had not been made by the testatrix, but were made 
by the executor from cash of the estate in his hands. 

After settling the above account, the appellant (the executor) 
qualified as trustee under the will, but filed no new inventory. 
He filed his account as trustee in November, 1889. In this 
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account he charged himself as trustee in schedule A, with the 
same amount he had claimed credit for in his executor's account 
as transferred to trustee. He claimed credit as trustee in 
schedule B for numerous items of disbursements, &c., and also 
for the following item, viz : "Personal property in hands of 
trustee as per schedule D, filed herewith." In this last schedule 
D were listed among other items, the following, viz: 
1. 50 shares stock Union Packing Co. (par value $50,) $2500 00 
2. Note of Union Packing Co. for dividend, 158 19 
3. Nutter Note, collateralled by 10 shares stock 

Union Packing Co. 401 63 
It will be noticed that the appellant had changed the security 

of the Nutter note from a second mortgage on real estate to 
shares in the stock of the Union Packing Company, and had also 
changed the note of that company into its stock. 

This company was organized in August, 1884, at Portland, 
under the general law, for the purposes of canning and packing 
fruits, meats, fish and vegetables and for dealing in the product. 
Its capital was fixed at fifty thousand dollars of which thirty 
dollars only was paid in. The company did not begin business 
till 1885, and it then fixed the par value of its shares at fifty 
dollars. Ninety-five shares only were ever issued. Sixty 
shares were issued in payment for real estate and plant in 
Scarboro', which, at that time for that business, were worth three 
thousand dollars. The remaining thirty-five shares were issued 
at various times at their par value for the purchase of machinery 
and tools for leased factories. The whole of the capital stock 
issued was thus absorbed in real estate, machinery and tools, 
leaving nothing for a working capital. The company owned 
one factory in Scarboro'; and had leased two others, one at 
Hallowell, and one at Winterport. It carried on business on 
credit, as was usually done by such companies in the pack
ing business. The stock of the company was never offered, 
nor quoted, nor did it have any selling value in the open market. 

At the times the appellant made the investment of the trust 
funds in the notes and stock of this company, its business was 
in healthy condition as regards payments and credits. It has 
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paid no dividends, however, since 1888. In making these 
investments of the trust funds, the appellant acted in good faith 
after a personal examination, and in the belief that the investments 
were for the best interest of all concerned; but without consulting 
any outside parties as to the standing of the company, the value 
of its stock, or the propriety of such an investment for trust funds. 

At the February term of the Probate Court, Mr. Moulton, 
the administrator of the original cestui que trust, then deceased, 
appeared and objected to the allowance of the three items above 
quoted from the trustee's schedule D. The Probate Court sus
tained the objections, and the trustee appealed to the Supreme 
Court of Probate. Evidence was then put in before the 
appellate court, of which the above narrative is an abridgement, 
and the cause was then reported to the law court for determination. 

The appellant now contends that the original investments 
made by him as executor in the notes of Nutter, and in the note 
of the Union Packing Company, were adjudicated by the Probate 
Court to be proper investments, by the allowance of his final 
account as executor, in which account these investments were 
listed in schedule C; and that the cestui que trust, not having 
appealed from that adjudiction, is now bound by it. 

We do not think that the Probate Court, in settling the 
executor's account in the for,m in which it was presented, had 
any occasion to adjudicate, or even consider the propriety of 
the investments made by him of the funds of the estate. The 
purpose of the account was simply to show the balance, if any, 
remaining in the hands of the executor after paying debts, 
expenses, &c. It is, at least, questionable. whether the Probate 
Court had the power to allow the item in Schedule B, of" amount 
transferred to trustee to balance account." To do so was to 
adjudicate that the trustee was entitled to receive the balance. 
This was assuming to construe the will and to determine who 
was the residuary legatee, a jurisdiction not at that time 
conferred upon Probate Courts. 1-Ianscom, v. Marston, 82 
Maine, 288. Even the statute ch. 49, Laws of 1891, passed. 
since this matter came before the court, does not authorize such. 
a determination until after the account is settled and the balance
ascertained. 
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But, in his account, the executor made no claim to be allowed 
for any loss or depreciation in these particular assets or invest
ments. By lh;ting them in his schedule C, he alleged them to 
he of full face value. He only claimed credit for having turned 
t!iem over to the trustee at their par value. By claiming such 
credit, he alleged that the trustee had received them at such val
uation, thereby acquitting the executor. The two offices of 
executor and trustee, though held in this case by the same per
son, were legally as distinct as though held by different persons. 
Plhnpton v. Riclw1·d8, 59 Maine, 115. 

Under the circumstances above stated, it is difficult to see 
how the question of the propriety of these investments arose, or 
was adjudicated in the proceedings upon the executor's account. 

It is again urged, however, that these items in the executor's 
account cannot be revie"ved in this examination of the trustee's 
account. It is ,argued that the only way to reach them is by 
re-opening the executor's account, the two offices of executor 
and trustee being distinct, and this proceeding concerning only 
the trustee. But, if these items were not adjudicated, or even 
considered in the allowance of the executor's account ( and we 
have held above that they were not) there can be no occasion to 
re-open that account in order to reconsider them and disallow 
them. 

The executor ( whether regularly or otherwise) claimed and 
received credit for "amount transferred to trustee." He claimed 
and reeeived the benefit of it as though paid in cash. The 
trustee was entitled to receive it in cash. The executor was 
liable to him for cash. If he took anything else in discharge of 
the executor's liability to him, he assumed it as cash. He 
praetically invested the money of the estate in whatever he took 
in lieu of cash from the executor. In taking from the executor 
the note of Nutter and the note of the Union Packing Company, 
:as part of the money to be transferred, he thereby in effect 
invested the trust funds in those notes. The trustee having 
;taken them in discharge of the executor's liability, when he need 
not have done so, we must regard them as investments made by 
the trustee, and examinable in this, his account. 
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Coming to the consideration of the trustee's account, must he 
be charged with the amount of these investments in the note of 
Nutter and in the stock of the Union Packing Company (now 
conceded to be worthless) as having been unlawfully made at 
the time? It will be recalled that the testatrix put no limits to 
his discretion,-that he acted in good faith, after a personal 
examination, and in the sincere belief that the investments were 
for the best interest of all concerned. Having, before the event, 
thus acted in good faith and with honest judgment under a will 
without limitation upon his discretion, the appellant claims he 
has faithfully and folly performed his duty as trustee, and 
should not be held responsible, after the event, for mere errors 
in judgment. 

The law does not hold a trustee responsible for errors in judg
ment when he has been cafefol to enlighten that judgment, but 
we think the law does require of a trustee, even under a will 
like this, more than good faith and honest judgment. We think 
it must be assumed that the testatrix made this part of her will 
with reference to the well known legal and equitable rules gov
erning trustees, and that she intended the trustee of her appoint
ment to be mindful of them. True, she left the investment of 
the trust estate to his judgment, but it was to his judgment as 
trustee, enlightened and guided by the approved rules applica
ble to the investment of trust funds, not to his uninformed, per
sonal judgment exercised without reference to legal rules and 
principles. We do not think the language of the will was 
intended, or has the effect, to relieve the trustee from the 
observance of the well known principles applicable to the invest
ment of trust funds. King v. Talbot, 40 N. Y. 87; Kimball 
v. Reding, 31 N. H. 352 (64 Am. Dec. 333). 

He must always bear in mind that he is dealing with trust 
funds, which were not given him to be used in developing or 
furthering business enterprises, but to he guarded carefully and 
invested cautiously, so that principal as well as interest may be 
forthcoming at the appointed time. While he must be as dili
gent and painstaking in the management of the trust estate, as 
the average prudent man is in managing his own estate he may 
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not always place the trust funds where he, or the average pru
dent man, would place his own funds. In measuring the duty 
of the trustee with the usual conduct of the man of average 
prudence in the care of his own estate, reference is to be had to 
the conduct of such a man in making permanent investments of 
his savings outside of ordinary business risks, rather than to 
his conduct in taking business chances. There are often occur
ring good business chances in which a man may invest 8ome of 
his own money without danger of being called imprudent, what
ever the result. But it will be generally conceded that a mere 
business chance or prospect however promising is not a proper 
place for trust funds. 

While, of course, all investments, however carefully made, are 
more or less liable to depreciate and become worthless, expe
rience has shown that certain classes•of investment are peculiarly 
liable to such depreciation and loss. These, of course, would be 
avoided by every prudent man who was investing his own 
money with a view to permanency and security, rather than chance 
of profit. A trustee should therefore avoid them even though 
he sincerely believes a particular investment of that class to be 
safe as well as profitable. Shares in the stock of new mining 
companies are conspicuous examples of this class. 

In the light of experience, various kinds of investments have 
come to be regarded by intelligent and prudent men as unsuit
able for trust funds. The courts have simply given expression 
to this general sentiment. Second mortgages are considered 
unsuitable, as they subject the trust estate to the possible 
necessity of raising funds to pay off the first mortgage. Gil
more v. Tuttle, 32 N. J. Eq. H11. So are bonds and stocks of 
new corporations where the success of the business has not 
become established. Adair v. Brimmer, 74 N. Y. 539; 
Tucke1· v. State, 72 Ind. 242; Kimball v. Reding, 31 N. H. 
352; Dickinson'.14 Appeal, 152 Mass. 184; Simmons v. Olivm·, 
74 Wis. H33. So are loans upon personal credit only. Clark 
v. Garfield, 8 Allen, 427; Barney v. Saunders, rn How. 538. 
The result of many decisions is summed up in Porn. Eq. Jur. 
§ 107 4 as follows: ~~ It is the settled rule in equity, in the 
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absence of express directions in the instrument creating the 
trust, or of statutory permission, that trustees or executors 
cannot iuvest trust property upon any mere personal security, 
nor upon the stocks, bonds or other securities of private busi
ness corporations." 

The appellant calls our attention to several Massachusetts 
cases. While the law of that State seems more indulgent to 
trustees than is the law in other jurisdictions, we do not think 
it lets down much from the principles above stated. In Har
varcl College v. Amory, 9 Pick. 446, the trustee was expressly 
authorized to invest ~• in public funds, bank shares or other 
stocks." He invested part of the trust funds in the stock of the 
Boston Manufacturing Company, and in the stock of the Merri
mack Manufacturing Company. Both of these were well 
established manufacturing corporations, engaged in the manu
facture of cottons. Each had a large surplus, and had for a 
long time made large dividends. The stock of each was mark
etable. The testator had himself largely invested in the 
same stocks, and the appraiserR of his estate appraised them at 
a premium. Held, that the trustee was justified. In Lovell 
v. Minot, 20 Pick. 116, the trustee lent trust funds on a note 
collateralled by stock of the Nashua Manufacturing Company 
at about seventy-five per cent o{its par value. The corporation 
was well established and its stock was selling in the market 
above par. Held, that the trustee was to be excused. In 
Brown v. French, 125 Mass. 410, the trustee invested part of 
the trust funds in first mortgage bonds of the then Portland and 
Ogdensburg Railroad. The capital stock of the railroad fully 
paid up in cash was equal to the bonds issued. The bonds were 
in high repute, and were being purchased by men of reputed 
good judgment, for permanent investment. The trustee made 
careful inquiry and was generally advised that the bonds were 
stife. Held, that he was not liable for loss on them. In Bow
ker v. Pierce, 130 Mass. 262; the trustee retained the invest
ment his testator had made in the stock of the then Eastern 
Railroad. The stock was appraised at par but afterwards began 
to gradually decline. The trustee made inquiries, and, among 
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other things, was informed that the treasurer and one of the 
directors of the railroad were advising their friends to buy. He 

. decided upon the whole not to sell on the declining markeL 
Held, that he was not liable for the subsequent loss. 

On the other hand, it was held in the same jurisdiction, in 
Dickinson's Appeal, 152 Mass. 184, that a trustee was not justi
fied in making investments of trust funds in the stock of the 
Union Pacific Railroad Company, although he did so in entire 
good faith after much inquiry and consultation. In a late case 
in Wisconsin, Sinnnons v. Oliver, 74 vVis. G33, the trustee, 
having full discretion, invested trust funds in the note of a man
ufacturing corporation, indorsed by its president and secretary. 
The corporation was in good financial standing, and the indorsers 
were reputed to be men of ample means. Held, that such an 
investment of trust funds was not authorized. 

It remains to determine whether in making the investments 
complained of in this case, the appellant exercised the sound 
discretion required of him by the law as above expounded, his 
good faith and integrity being unquestioned. In doing this, we 
must be scrupulous not to measure his discretion exercised 
before the event. by our discretion called into action after the 
event. We are to measure it by the law ,-we are only to 
determine whether the disputed investments are of those kinds 
generally rejected by the law as unsuitable for trust funds. 

The original loan to Nutter upon a second mortgage of real 
estate was clearly an unsuitable investment of trust funds. 
Reflection, study and inquiry would at once have convinced the 
appellant of the inexpediency and danger of such an investment. 
The investments in the notes and stocks of the Union Packing 
Company seem also to be within those classes of investments 
adjudged unsuitable for trust funds. The company was com
paratively a new corporation, doing a somewhat risky business 
solely upon credit. It had assumed obligations by leasing two 
factories in addition to the one it owned. The business, thus 
spread out, was sensitive to changes in the markets, the crops, 
the migrations of fish, the weather, etc., which are always vari
able and uncertain elements. It had accumulated no surplus. 
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It had no working capital. It was liable to be overwhelmed at 
the firflt unfavorable turn in affairs. This condition of things 
seems to have been recognized by the investing public, for the 
stock of the company had no selling value in the market. 

The business may have promised well. The chance of making 
money and building up a business was probably excellent. The 
appellant, a man of well known energy and enterprise, after 
personal investigation, formed a favorable opinion of the com
pany's prospects. But however favorable and glowing those 
prospects, we think that in the light of the decisions of the 
courts, and in the light of general experience, the appellant 
could and should have seen that he had no authority to invest 
trust funds in them. 

It ·was suggested at the argument, that if the above views of 
the law prevailed, a trustee is always in peril and that no prudent 
per::;on would undertake the office. The law, however, only 
excludes from the discretion of the trustee certain kinds of 
investments which experience has shown to he too uncertain for 
trust funds. There are many other kinds of investments of 
which the law does not disapprove, and in which a trustee may 
in an honest discretion place trust funds without fear of personal 
loss. Still further to relieve and protect the trustee in the 
choice of investments, the law in this State has provided that he 
may call the cestuis que trust before the proper court, and have 
the proposed investments discussed and assented to by the 
parties, or authorized by the court. R. S., ch. 68, § 11; R. S., 
ch. 77, § 6, par. VII. 

Decree of-the Probate Gou1·t ajffrmed wz"th costs. 
PETERS, C. J., WALTON, VIRGIN, FOSTER and HASKELL, JJ., 

concurred. 

STATE vs. EDWARD STANLEY. 

Franklin County. Announced June 9, 1892. Opinion 
August 8, 1892. 

Intoxicating Liquors. Nuisance .. Indictment. E·vidence. R. S., c.17, § § 1, 2. 

The defendant having been indicted under R. S., c. 17. § § 1 and 2, for keeping 
a liquor nuisance in his dwelling-house, contended that this statute covers 
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eleven distinct offenses. Held; that only one C\ffense, viz : a statutory nui
sance, is thereby created, but it may be proved by the commission of any 
one of the various acts therein specified. 

It is not necessary, in such an indictment, to allege in terms that the illegal 
practices mentioned were carried on with the knowledge or consent of the 
defendant. It is sufficient to allege that the defendant kept and maintained 
such a nuisance, after setting out the different acts, &c., which by the statute 
constitute a common nuisance. 

The sale of intoxicating liquors, on two different occasions in a dwelling-house, 
does not as a matter of law constitute it a common nuisance under R. S., 
c. 17, § 1. 

The word '' used " in that section implies habitual action. 
Evidence of such sales is for the jury to weigh; and if it satisfies them beyond 

reasonable doubt that the occupant of the dwelling-house was in the habit 
of' thus selling therein, they may thereby find it a nuisance. 

State v. Lang, 63 Maine, 215, affirmed. 

ON EXCEPTIONS. 

This was an indictment for a nuisance found under R. S., c. 
17, which reads as follows: '' All places used as houses of ill
fame, or for the illegal sale or keeping of intoxicating liquor-,, 
all houses, shops or places where intoxicating liquors are sold 
for tippling purposes, all places of resort where intoxicating 
liquors are kept, sold, given away, drank or dispensed, in any 
manner not provided for by law, are common nuisances." 

(Indictment.) '' State of Maine.- Franklin, ss. At the 
Supreme Judicial Court begun and holden at Farmington, 
within and for the county- of Franklin, on the fourth Tuesday 
of September, in the year of our Lord, one thousand eight hun
dred and ninety, the grand jurors for said State upon their oath 
present, that Ed ward Stanley, otherwise Ed. Stanley, of Farm
ington in said county of Franklin, laborer, on the first day of 
May, in the year of our Lord, one thousand eight hundred and 
eighty-nine, and on divers other days and times between that 
day and the day of the finding of this indictment, at Farming
ton aforesaid, in the county of Franklin, aforesaid, did keep and 
maintain a certain place, to wit : a dwelling house on the south
erly side of the road leading from West Farmington village in 
said Farmington to Wal ton's Mills, and being near the brick 
yard, and the same during said time occupied by said Stanley, 
there situate then and there and on said divers other days and 
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times there used as a house of ill-fame, and then and on said 
divers other days and times there resorted to for lewdness and 
then and on said divers other days and times there used for the 
illegal sale and for the illegal keeping of intoxicating liquors, 
and where on that day and on said divers other days and times 
intoxicating liquors werP sold for tippling purposes, and which 
said place was then and on said divers other days and times 
there a place of resort where intoxicating liquors then and on 
said divers other days and times were there unlawfully kept, 
sold, given away, drank, and dispensed, and which said place, 
being so used as aforesaid, was then and there a common nui
sance, to the great injury and common nuisance of all good 
citizens of said State, against the peace of said State, and con
trary to the form of the statute in such case made and provided." 

The defendant was found guilty by the jury and moved an 
arrest of judgment for the following reasons, viz: (1,) the 
respondent is charged with no crime; (2,) everything set forth 
in the indictment may be true and consistent with the defend
ant's innocence; ( 3,) the indictment is insufficient in law. 

The motion was overruled by the presiding justice, and the 
defendant took exceptions. The defendant also took except
ions to following portions of the presiding justice's charge: 

"The house where these offenses are alleged to have been 
committed is set forth with sufficient particularity as to its 
description and location. The great question therefore, is, 
whether this respondent has heen guilty of using the house 
described in the indictment as a place for the illegal sale or keep
ing of intoxicating liquors within the time specified in that 
indictment. If he has, then I instruct you that he would be 
guilty of the offense charged. 

"A further provision of this same statute which I have read 
to you provides that all houses, shops, or places where intox
icating liquors are sold for tippling purposes are common nui
sances. If this respondent had this shop or house and intoxj
cating Hquors were sold for tippling purposes there, which means 
sold and drank upon the premises in the house, then I instruct 
you that he wouM be guilty ; or thirdly, as the statute provides 
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'all places of resort where intoxicating liquors are kept, sold, 
given away, drank, or dispensed in any manner not provided 
for by law, would be a common nuisance.' The government 
relies upon the evidence of this man whose testimony you have 
heard, who testifies that he purchased liquor on two different 
occasions of this respondent in the house described in this 
indictment. 

"If you believe the testimony of Humphrey Skidmore, that 
he purchased the liquor as he testified, of this respondent in that 
house, then I instruct you that this respondent would be guilty 
under this indictment. If you do not believe that evidence then 

, you would not be authorized to convict this respondent. 
This evidence is introduced to corroborate the fact as claimed 
by the government, and whether true or not is for you to say 
that this man has kept this house there for the illegal sale of 
intoxicating liquors to a greater or Jess extent. It does not say 
in the statute how much liquor a man shall sell to con:5titute 
a common nuisance. Has this law been violated by 
the respondent? Has he kept this house there for the illegal 
sale of intoxicating liquors, or is this a house where iri.toxicating 
liquors are sold for tippling purposes, sold to be drank upon the 
premises in the house? ,vhat is the evidence? What does it 
satisfy you as to either one of these propositions? or further
more, is this a place of resort where intoxicating liquors are kept, 
sold, given away, or dispensed in any manner not provided by 
law? If you are satisfied that it was so kept by this respondent, 
then I instruct you that he would be guilty under this statute, 
and the indictment upon which he stands charged." 

P. E. Timberlake, County Attorney, for the State. 
Counsel cited: State v. Lang, 63 Maine, 217; State v. Buck, 

78 Id. 193; State v. Hall, 79 Id. 502; State v. Ryan, 81 Id. 
108; State v. Don·, 82 Id. 158. 

H. L. Wllitcornb, for defendant. 
Chapter 17, section 1, was intended to cover eleven distinct 

offenses ; and· there seemR to have been an effort to enumerate 
ten of these offenses in the one count in this indictment - the 
word "gambling" being omitted. But all of these terms used 
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in the statute as offenses, in the indictment are merely used 
as descriptive of the place or dwel1ing-house kept and main
tained by the respondent -desc1·iptio loci. 

There is no allegation that the respondent used or maintained 
the house, described in the indictment, for any illegal pur
pose, or that it was so used with his knowledge, consent or 
approbation during the time alleged. 

If, during any part of the time named, the house was used or 
maintained for any of the prohibited purposes enumerated · in 
the statute, the respondent is not charged with so using it, for 
he may have used and occupied the premises under such cir
cumstances as to have been entirely ignorant of the fact of such 
illegal acts. 

A person's business may keep him from home so much of the 
time that he is ignorant of what is being done at his dwelling, 
and still it may be the house, in contemplation of law, kept, 
maintained and occupied by him, but these illegal practices may 
be carried on without his knowledge or consent. 

Respondent should he charged with keeping the premises for 
such illegal purposes, or that they are so kept with his knowl
edge, consent or approbation, or there is no statute charge 
against him. State v. Dodge, 78 Maine, 439; Cmn. v. Staltl, 
7 Allen, 304. 

The indictment only charges that on and during a certain time 
the respondent kept and maintained a certain place (particularly 
described), but he is not charged with keeping or maintaining 
it for any other than a lawful purpose. 

The distinction between a private and a public nuisance should 
plainly appear in the indictment. There should be so much of 
the fact set out as to make the criminal nature of what is charged 
against the respondent fully appear. It must be alleged in the 
indictment that the public are affected by the respondent's acts, 
by some appropriate language. The indictment does not allege 
that the house which the respondent is charged with maintain
ing was situated in any public place as a village or city, nor 
near any public street or highway ; nor does it allege that any 
person resided near thereto, or was in the habit of passing 
thereby. For aught that the indictment reveals, it may have 
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been in the wilderness, away from the vicinity of any inhabitant 
or habitation - in no manner affecting the public. 

If it was rendered a nuisance by the manner in which it was 
used and maintained, it should be alleged that it was in a public 
place, or that people resided near thereto, or other similar cir
cumstances showing that the public was affected thereby. 

The conclusion of the indictment, that it "was then and there 
a common nuisance, to the great injury and common nuisance 
of all good citizens of said State," etc., does not cure the defect. 
Mairu; v. State, 42 Ind. 327; 13 Am. Rep. 364; 2 Bish. Crim. 
Proc. § 864; Whar. Crim. Law, § § 2379 and 2380. 

Instructions : If an inn-keeper lodges a guest over night, 
who has in his pocket or valise a flask of liquor that he intends 
to ~ell or give away (to treat his friend to) he would be clearly 
amenable under the instructions here given. For an inn is a 
place of resort, and so is every store, shop, office and many 
dwellings, according to the true definition of the term. 

One or two acts of selling do not, as matter of law, neces
sarily make the place a common nuisance. Com. v. Lambert, 
12 Allen, 177; Corn. v. Calef, 10 Mass. 153; State v. Stevens, 
36 N. H. 59; Ludwick v. Corn. 6 Harris, Pa. 172. 

VIRGIN, J. The defendant was convicted on an indictment 
for keeping a liquor nuisance in a building comprising a portion 
of his dwelling-house. His motion in arrest of judgment having 
been overruled at ni,'li p1·iw~, he urges his objection against the 
indictment and challenges the correctness of one instmction to 
the jury. 

1. Revised Statutes, c. 17, § § 1 and 2, do not '' cover eleven 
distinct offenses," as contended, but a single offense, viz: a 
statutory nuisance which may be proved by a commission of any 
one of the various acts therein specified. State v. Lang, 63 
Maine, 215, 218; Com,. v. Foss, 7 Gray, 330. 

2. The indictment need not allege in terms that the illegal 
practices mentioned were carried on with the knowledge or con
sent of the defendant. After setting out the different act:::; and 
conditions which, by the statute, constitute a common nuisance, 
the indictment alleges that the defendant kept and maintained 
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such a nuisance, which i::- sufficient. State v. Ryan, 81 
Maine, 107. 

The only claim made that the defendant kept or main fained a 

nuisance was that his dwelling-house was "used" by him '' for 
the illegal sale of intoxicating liquor." 

In this connection the presiding justice called the attention of 
the jury to the testimony of one Skidmore, who testified that, 
on two different occasions, he purchased intoxicating liquor of 
the defendant in the house described. Thereupon he gave the 
following instruction : ti If you believe the testimony of Skid
more, that he purchased the liquor, as he testified, of this 
respondent, in that house, then I instruct you that this respond
ent would be guilty. If you do not believe that testimony, 
then you would not be authorized to convict him." 

We think the court withdrew from the jury what was within 
their province alone to decide. ~Vhile the word ''used" may 
sometimes mean "employed for a particulnr purpose on a single 
occasion or on two several occasions," we do not think it was 
intended to have that restricted sense in this criminal statute. 
The sale of a glass of liquor, in a dwelling-house, on two dif
ferent occasions, was not intended per se to constitute the house 
a" common nuisance." The word "common" strongly indicates 
such a construction to be erroneous. But the intention was to 
declare "all places" to be "common nuisances" whenever they 
should habitually or customarily be appropriated for, or con
verted to the purpose of the illegal sale of such liquor. Two 
sales would not as matter of law constitute it a nuisance. The 
evidence of such sales would be competent for the jury to con
sider upon the issue whether or not the house was habitually 
employed by the defendant for the purpose of selling contrary 
to law. And if it satisfies them beyond reasonable doubt that 
the defendant was in the habit of so selling therein, they might 
so find. The weight or value of such testimony was within 
their exclusive province, and it was erroneous for the court to 
fix the weight or value which they should give it. Gorn. v. 
11fcA1·ty, 11 Gray, 456. &cception sustained. 

PETERS, C. J., '\'VALTON, EM:ERYand HASKELL, JJ.,concurred. 
VOL. LXXXIV. 37 



1
84 562 
98 386 

562 STATF:: V. PHILBRICK. [84 

STATE 'l'S. ERASTUS C. PHILBRICK. 

Lincoln. Announced at May Law Term, Middle District, 

, Opinion July 21, 1892. 
Elections. Double Voting. School District. Indictment. Pleading. 

Illegal voting is an offense at common law. 
Wilfully depositing more than one vote during the same balloting for a town 

officer, or a school district officer, is an indictable offense. 

ON EXCEPTIONS. 

The defendnnt upon being arraigned for trial in this court, 
sitting in Lincoln county, demurred to the following indictment: 

''The jurors for said State, upon their oath present, that 
Erastus C. Philbrick of Edgecomb in said county of Lincoln, 
at Edgecomb in ::,aid county of Lincoln, on the twelfth day of 
April in the year of our Lord one thousand eight hundred and 
ninety, heing admitted as a legal voter at a legal meeting of 
school district number three (3) in said town of Edgecomb, held 
on the twelfth day of April, aforesaid, for the choice of school 
agent, did then and there at said meeting wilfully, fraudulently, 
knowingly and designedly give in more than one vote, to wit: 
two written ballots for the choice of agent of said school district, 
at one time of balloting, to the great destruction of the freedom 
of elections, to the great prejudices of the rights of the other 
qualified voters in said school district, to the evil example of 
others in like case to offend, and against the peace and dignity 
of the State." 

The demurrer was joined on the part of the State. The 
demurrer was thereupon overruled by the presiding justice, who 
adjµdged the indictment good, and the defendant excepted. 

0. D. Gastne1·, County Attorney, for the State. 

G. W. Heselton, for defendant. 
The indictment should conclude "contra formam statuti." 

The ·words are essential in the description of statutory offenses. 
1 Chit. Crim. Law, 173; Bish. Crim. Proc. § 602; Bish. Stat. 
Crim. § 377. The statute, R. S., c. 4, § 72, for punishment 
of misconduct of electors, supersedes the common law. Indict
ment should be under the statute. Com. v. Gooley, 10 Pick. 
37; Corn. v. Springfield, 7 Mass. 9. 
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WALTON, J. Illegal voting is an offense at common law. 
One who wilfully deposits more than one vote during the same 
balloting for a town officer is guilty of an offense for which he 
may he indicted and tried, and, if found guilty, be punished 
by fine or imprisonment, at the discretion of the court. So 
held in Corn. v. Silsbee, 9 Mass. 41 7. And we think it is 
equally an offense for one to so vote for a school district officer· 
at a school district meeting. It is equally corrupt, equally a 
fraud, and should receive the same punishment. We think the· 
indictment in this case is good, that the demurrer thereto was. 
properly overruled, and that the entry must he, 

Exceptions overruled. 
PETERS, C. J., VIRGIN, LIBBEY, EMERY and FosTER. JJ.,, 

concurred. 

THE FIRST FREE-WILL BAPTIST PA RISH of F AR1"1:INGTON 
vs. 

MOSES PERHAM. 

Franklin. Opinion ,July 21, 1892. 
Evidence. Contracts. Subscription Paper. 

Oral evidence cannot be admitted to alter or vary a written contract, nor to 
engraft thereon conditions inconsistent with its terms. 

In an action to recover the defendant's subscription for building a meeting
house, he offered to prove that when he signed the paper it was the under
standing on his part that another person should subscribe an equal 
amount, and that he, the defendant, should not be required, in any event, to 
pay any more than such other person. The court at the trial excluded the 
offered evidence, and also other offers of oral proof of what was said, or 
understood, at the time of signing the paper. Held; correct. 

ON EXCEPTIONS. 

This was an action of assumpsit brought by t~e plaintiff against 
the defendant to recover a subscription of five hundred dollars, 
given as claimed by the plaintiffs to help build a church in 
West Farmington. After the conclusion of the testimony, the 
presiding justice ordered a p1·0 for-m,a verdict for the plaintiffs 
for the amount of said subscription with interest from date of 
the writ. 

Plea, general issue, and brief specification of grounds of 
defense as follows : 1st: The said defendant says, that if any 
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promise was made by him with said plaintiffs, or their author
ized agent or agents, it was not for the payment of five hundred 
dollars, but only to pay so much as T. McL. Davis should pay. 
2nd : That if the said plaintiffs have any promise of said 
defendant in writing, it was given upon the condition that he 
should only pay what the said T. McL. Davis paid. 3d: That 
the said promise, if any was made in writing, it was made upon 
the representations of one Manly Bean, assuming to act as agent 
of the Free Baptist society of Farmington, and not to these 
plaintiffs, that said T. McL. Davis was to pay five hundred 
dollars, which representations the said defendant believed and 
by reason of which he promised whatever sum he did subscribe, 
if anything, and which representations the said Bean knew were 
not true. 4th : That the plaintiffs, in this suit were organized, 
if at all, as a parish, for the sole purpose of maintaining a church 
and parsonage in Farmington Centre Village ; and that they 
have no lawful right to build or maintain a church at any other 
place oi· to expend money for the same. 

The presiding justice excluded the evidence offered by the 
defendant under these specifications of his defense. The 
defendant excepted to the orders and exclusions of evidence. 

S. Clifford Belcher, for plaintiff. 

J. C. Holman and J. P. Swasey, for defendant. 
The action is not maintainable and the p1·0 forma verdict 

should be set aside for the following reasons: 
First: Because the case fails to show any authority on the 

part of the plaintiffs to build or maintain a church at West 
Farmington ; but on the contrary, the case does show that the 
society was incorporated, if at all, for the purpose of maintain
ing a church at Farmington Centre Village and that they have 
and are still so doing. 

Secondly: That there was no consideration for the promise, 
inasmuch as the case does not show that the money had been 
pledged or expended by the promisees before the promise was 
revoked and notice given by the defendant to the plaintiffs' 
agent that he should not pay. Cottage Street C!tm·ch v. Ii~en
dall, 121 Mass. 528; Amherst Acade1ny v. Cowls, G Pick. 427; 
Maine Cent. Institute v. Haskell, 73 Maine, 140. 
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At no time during the building of the church was the sub
scription paper in the hands or possession of the plaintiffs, but 
the money subscribed thereon was paid to and the paper 
retained by Bean who solicited the subscription and, at no time, 
while the transactions and agreements and representations offered 
and suggested by the defense were taking place and made, was 
the paper out of the hands or control of said Bean ; and before 
the plaintiffs had ever had possession of it, the defendant had 
notified him of the fact that he should pay only sixty dollars, 
as he had agreed to pay only what Davis paid, and had tendered 
him the money. 

The evidence of the conversation and representations of 
Bean at the time of Perham's signing the paper should have 
been admitted ; for '' if they were falsely intended to induce 
Perham to believe in the existence of some other material fact 
and it had the effect of producing such belief to his injury, it 
was a fraud.'' If the representations made by Bean as to the 
amount of Davis' subscription were false and known to Bean to be 
so, and by reason of them Perham was induced to sign for five 
hundred dollars instead of sixty dollars, it was such a fraud on 
Perham as would relieve him from his contract if it was other
wise legal and binding, and for the purpose not of changing 
the contract, but to show the fraudulent representations and 
inducement, it was admissible and material. Tripp v. Hatha
way, 15 Pick. 47; Trambly v. Ricard, 130 Mass. 259; Jewett 
v. Oarte1·, 132 Mass. 335; 1 Bigelow on Frauds, 1, pp. 174 
and 497. 

WALTON, J. This is an action to recover five hundred 
dollars subscribed by the defendant towards the building of a 
meeting house. At the trial in the court below, the defendant 
offered to prove that, when he signed the paper declared on, it 
was with the understanding on his part that a Mr. Davis should 
subscribe for an equal amount,- and that he (the defendant), 
should not be required in any event to pay more than Mr .. 
Davis paid. This, and similar offers, the effect of which would~ 
have been to engraft upon the written contract oral conditions; 
inconsistent with its terms, were rejected by the presiding-
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justice ; and no valid ground of defense being otherwise shown, 
he instructed the jury to return a verdict for the plaintiff for 
the amount of the subscription with interest from the date of 
the writ. We think the ruling was correct. °"Te have care
fully examined all the offer8 of evidence made by the defendant. 
They all contain the vice of an attempt to alter or add to the 
terms of a written contract by oral proof of what was said, or 
understood, at the time of signing it. And we think the offers 
were all properly rejected. 

E;cceplion8 overruled. Judgment on the verdict. 
PETERS, C. J., VIRGIN, EMERY, FosTER and HASKELL, JJ., 

concurred. 

STATE vs. EowARD McCORMICK. 

Kennebec. Announced May 27, 1892, May Term. 
Middle District. Opinion August 8, 1892. 

Jury. Sealed Verdict. Criminal Case. Felony. Practice. 
In capital cases and cases in which the accused, if found guilty, is liable to be 

punished by imprisonment for life, it is error to allow the jury to seal up 
their verdict and then separate before returning it into court. 

Rape is a crime for which a person, if found guilty, is liable to be punished by 
imprisonment for life; and in such a case it is error to allow the jury to seal 
up their verdict and then separate before returning it into court. 

In cases not capital, and cases in which the accused is not liable to be pun
ished by imprisonment for life, a sealed verdict is allowable; but such a 
verdict must be in proper form and be signed by the foreman of the jury; and 
a piece of paper having nothing upon it but the word "guilty," and not 
signed by the foreman, is not a legal verdict, and can not be legally accepted 
and affirmed. 

If an illegal verdict is affirmed against the protest of the accused in a criminal 
case, he may file a motion in arrest of judgment, and if his motion is over
ruled, exceptions will lie. 

ln proper cases a sealed verdict may be returned and affirmed in criminal as 
1Well as civil cases; or, in criminal cases, if a sealed verdict is returned, an 
-oral verdict may be taken and affirmed, the difference being merely a matter 
•of form; and the verdict will be legal whether taken and affirmed in the one 
Jform or the other, provided the proceedings are in other particulars regular 
:and according to law. 

ON EXCEPTIONS. 
This was indictment for rape upon a child under the age of 

"!fourteen years. The case was tried to a jury in the Superior 
,Court, for Kennebec County. 
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The defendant filed a motion in arrest of judgment and for a 
new trial, which was overruled by the presiding justice, and he 
thereupon took exceptions. The motion is as follows: 

"And now comes the respondent in the a hove entitled indict
ment, after the verdict and before sentence, and moves an arrest 
of judgment and for a new trial, for the following reasons, to wit: 

"1st. Because the jury, after hearing the case and the judge's 
charge, retired to the jury-room, found _a verdict, wrote the 
word "guilty" on a piece of paper, sealed the same up, then 
separated over night without returning the verdict to the court 
and the next morning came into court and against the objection 
of the respondent, delivered the envelope containing the word 
"guilty "to the clerk of court, and said clerk against the objection 
of the respondent opened the envelope in the presence of the 
jury and respondent, and in the usual form put the question to 
the jury as to their verdict who then and there announced their 
verdict as guilty. 

'' 2nd. After taking the case under the instruction of the pre
siding justice to seal up their verdict in case they should not 
agree before adjournment of court, given in the absence of the 
respondent's counsel and without consultation of the respond
ent, the jury retired to the jury-room, wrote the word "guilty" 
upon a piece of paper, sealed up the same and without first 
communicating the tenor of the same to the presiding justice or 
imparting privately to the court what the verdict was, were, 
under the instruction of the judge, allowed to and did separate 
over night and returned into court the next morning the sealed 
verdict so made out and against the protest of the respondent ; 
the envelope containing the word "guilty " was broken open by 
the clerk who then and there put the usual question to the jury 
who answered that the respondent was guilty, and this against 
the respondent's protest was taken as the jury's verdict and so 
entered upon the records of the court. 

"3rd. Because no verdict was rendered according to law.'' 

L. T. Carleton, County Attorney, for the State. 
The rule is universal in its application that a motion in arrest 

of judgment reaches errors only that are apparent on the face of 
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the record. 
there cited. 
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State v. Murphy, 72 Maine, 435, and cases 

Any matter appearing in evidence at the trinl, any facts then 
proved, any defect in the process for bringing the defendant into 
court, or in its service, are not reached by this motion. Corn. 
v. Gi·ego1'y, 7 Gray, 498. The court must judge in motions of 
this kind from the tecord, and that only, and not from what 
took place at the trial. Bedell v. Stevens, 28 N. H. 118. 
This complaint is of matters of purely formal procedure, which 
defendant insists should be carried on after strict ancient forms ; 
and the gist of his complaint is that the jury was allowed to 
separate before returning the verdict into court and there 
affirming it. 

E. W. Wltilelww;e, for defendant. 

WALTON, J. In capital cases and cases in which the accused, 
if found guilty, is liable to be punished by imprisonment for 
life, it is error to allow the jury to seal up their verdict and 
then separate before returning it into court. 

In cases not capital, and in which the accused, if found guilty, 
is not liable to be punished by imprisonment for life, the jury 
may be allowed to seal up their verdict, if it is agreed upon 
during an adjournment of the court, and return it into court 
when the court is again in session. 

But such a verdict must be in proper form and signed by the 
foreman of the jury. A piece of paper with nothing but the word 
''guilty" upon it, and not authenticated by the signature of the 
foreman, is not a proper verdict, and can not properly be 
affirmed as such. 

To secure accur~cy and a uniformity of practice in such cases, 
this court prepared a suitable form for sealed verdicts in criminal 
cases, with instructions in relation to the cases in which they 
could properly be used, and the manner in which they should 
be received, opened, read and affirmed, and caused the same to 
be published in its official reporb,. See 63 Maine Reports, 590. 
And when, in a proper case, a jury is allowed to seal up their 
verdict, they should be furi;iished with a proper blank, and be 
instructed how to use it. 
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In the case now under consideration, the exceptions state 
that the defendant wa:::-: tried on an indictment for rape. Rape 
is one of the highest crimes known to the law. It is not many 
years since it was puni::,hable by death. And it is now a crime 
for which a person, if found guilty, is liable to be punished by 
imprisonment for life. The punishment may be for a term of 
years, or it may be for life, at the discretion of the court. It 
was not, therefore, a case in which the jury could properly he 
allowed to separate after agreeing upon a verdict and before 
returning it into court. No one now knows, and no one can 
know, till after the sentence is passed, that it will not he a 
sentence for life. And yet the jury was allowed to separate 
after agreeing upon a verdict and before it was returned into 
court ; and the exceptions state that this was done without the 
knowledge or consent of the defendant. And the exceptions 
further state that the verdict which was returned was a piece of 
paper with nothing upon it but the word ~~guilty." It did not 
state the name of the defendant, nor was it authenticated by the 
signature of the foreman. Clearly such a verdict could not be 
accepted. Arid we do not understu~d that it was accepted. 
We understand from the exceptions that an oral verdict was 
taken and affirmed in the usual way, and as would have been 
proper in this case if the jury had not separated before 
returning it. 

It is urged in behalf of the State that rape ought not to he 
regarded as a crime punishable by imprisonment for life, because 
it is not necessarily so punished. Precisely the same argument 
has beeu urged in cases arising under the statute defining felony. 
The statute declares that the term "felony" includes every offense 
punishable by imprisonment in the state P.rison. And it has 
been several times urged upon the court that unless the offense is 
necessarily so punished, it should not he regarded as a felony. 
But the court has uniformly held that an offense that is liable to 
be so punished must be regarded as a felony, although not nec
essarily so punished. And we think these decisions are sound; 
for no one can know till sentence is passed that the offense will 
not be so punished. As it is liable to he so punished, the only 
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safe and proper course to pursue, is to try the offender precisely 
as if it were certain to be so punished. And by parity of 
reasoning, the only safe and proper way to try a man charged 
with rape, is to proceed as if it were certain that his punishment, 
if he should be found guilty, would be imprisonment for life~ 
State v. Smith, 32 Maine, 369; Smith v. State, 33 Maine, 48; 
State v. Mayberry, 48 Maine, 218. • 

This conclusion is not in conflict with State v. Penlason, 78 
Maine, 495. It is true that in that case the defendant was on 
trial for an offense liable to he punished by imprisonment for 
life; and it is true that the jury were allowed to seal up their ver
dict and return it into court after a separation. But the 
direction to the jury that they might seal up their verdict and 
then separate before returning it into court, was in the pre:-;ence 
of the defendant and his counsel, and the direction was impliedly, 
if not expressly, assented to by the defendant and his counsel ; 
and the verdict was afterward received and affirmed in their 
presence without objection. Under these circumstances, the 
court held that the objection must be regarded as waived. In 
the present case, the direction to the jury, that they might seal 
up their verdict, was not in the presence of the defendant or his 
counsel; and, of course, was neither expressly nor impliedly 
assented to by either. Nor was the verdict received and 
affirmed without objection. On the contrary, the action of the 
court in both particulars was vigorously objected to. Under 
these circumstances it is impossible to.hold that the proceedings 
were assented to, or the errors waived. The case cited is not, 
therefore, opposed to our conclusion in the present case. 

The proceedings in the reception and affirmation of sealed 
verdicts, in both civil and criminal cases, may be, and usually 
are, as follows: After the court is opened, and the jurors are in 
their seats, the clerk, by the direction of the court, inquires of 
the jury if they have agreed upon a verdict. Upon receiving 
an answer in the affirmative, the clerk directs the jury to pass 
it in. The foreman of the jury then delivers the sealed verdict 
to the officer in attendance upon them, and he· hands it to the 
clerk. The clerk then opens the verdict and reads it aloud, so 
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that all present can hear what it is. Then, after a short pause, 
if no objection is made to the verdict, and it appears to the 
court to he in proper form, he dfrects the clerk to affirm it. 
The clerk then addresses the jury as follows: '' Gentlemen of 
the jury, hearken to your verdict as the court has recorded it." 
The clerk then reads the verdict to the jury, and concludes by 
saying, "So say you, Mr. Foreman? So say you all, gentlemen 
of the jury?" To these inquiries, the foreman, and other members 
of the panel, sometimes respond vocally, but more usually by 
an affirmative gesture, such as a nod or a slight inclination of 
the head or body. The verdict is regarded as affirmed by the 
jury, if no dissent is expressed. 

The proceedings in Massachusetts appear to be somewhat 
different. It appears that their practice is to require an oral 
verdict in addition to the sealed verdict. The difference seems 
to us to be no more than a mere matter of form. In this State 
verdicts are often so taken. A verdict in either form will 
be legal. 

It is further urged in hehalf of the State that the case is not 
properly before the law court. We think it is. 

In Commonwealth v. Tobin, 125 Mass. 203, a case almost 
precisely like this, where a sealed verdict had been improperly 
affirmed in the Superior Court, and a motion had been made to 
have the verdict set aside, which motion had been overruled by 
the court, and the defendant had excepted, Chief Justice Gray 
said that the verdict received and recorded by the court not 
being a legal verdict, it was the right of the defendant, upon 
motion duly filed, to have it set aside; and that the order of 
the Superior Court overruling his motion and denying him this 
right, was a decision upon a question of law which could not 
have been raised before verdict, and was therefore a proper 
subject of a hill of exceptions. 

In this case, the defendant moved for an arrest of judgment, 
and for a new trial, because an illegal verdict was received and 
affirmed. There being no dispute in relation to the facts, 
whether or not his motion should be sustained was a pure 
question of law. The decision was against him. We think he 
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had a right to except, and that his exceptions are properly 
before the law court. The defendant's motion is not simply 
for an arrest of judgment. It is also a motion asking for a 
new trial for an error in law. vVe think he is entitled to a 
new trial. 

There is one other ground on which the court is urged not to 
grant a new trial; and that is that the errors were in matters of 
form merely. When a man's liberty for life, or for a term of 
years even, is involved in a trial, it is his right to insist that all 
the proceedings shall be strictly according to law. If one of 
the safeguards which the law throws around a man·s liberty may 
he disregarded to-day, another may be to-morrow, and another 
the next day, and so on till they are all swept away. The proper 
place to stop is at the beginning. 

Exceptions sustained. New trial gr-anted. 
PETERS, C. J., LIBBEY, EJ\,IERY, HASKELL and 1VHITEHOUSE, 

JJ., concurred. 

BETSEY B. KNOWLTON vs. CITY OF AUGUSTA. 

Kennebec. Opinion August 4, 1892. 
Town. Way. Defect. Railings. Notice. R. S., c. 18, § 80. 

In an action to recover damages alleged to have been sustained through a 
defective highway in the city of Augusta, the plaintiff described the defect 
as follows : that the road-bed was narrow and unsafe, being but thirteen and 
one half feet wide and that, along the westerly edge, the road-bed dropped 
abruptly three and one half feet, and was not provided with any railing. 

The evidence showed that, in order to have the road-bed level it was neces
sary, as the land sloped to the west, to make an excavation on the east side 
and an embankment on the west side. The embankment was only two and a 
half feet high and it had a slope of four feet in width, smooth and grassed oyer, 
the grass extending some distance into the carriage way. Besides a smooth and 
level road-bed, the ditch on the east side was only five or six inches deep and 
smooth up to the edge of a concrete sidewalk, giving an available width of 
more than seventeen feet over which carriages could be driven in safety. 
At the place of the accident three such carriages as the one in which the 
plaintiff was riding, could have been driven abreast. Held; that such a 
street is not unsafe or out of repair; nor was a railing necessary. 

Railings are sometimes necessary; but not on the sides of such roads as this, 
where more accidents would be likely to happen by driving against them 
than by driving into the ditches-. 
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As the plaintiff and her husband were riding at night in a covered buggy, they 
came up behind a jigger standing on the east side of the street; and in 
attempting to pass the jigger, the husband drove over the embankment on 
the west side of the street, and the carriage was upset, and the plaintiff 
thereby injured. Held; that the upsetting of the carriage was caused by 
careless driving; or, if not, then as the result of those dangers which all 
must encounter when driving in the dark. 

·where the plaintiff and her husband had notice of the condition of the street 
prior to the accident, and it was admitted that the plaintiff did not give the 
statutory notice (R. S., c. 18, § 80), Held; that the plaintiff cannot maintain 
an action against the town. 

ON MOTION AND EXCEPTIONS. 

This was an action on the case tried to a jury in this court, 
sitting in Kennebec county, in which the plaintiff recovered a 
verdict of nine hundred and eighty-three dollars for injuries 
which she sustained through an alleged defective highway in the 
city of Augusta, in the night of October !-l, 1889. 

The defect is thus alleged in the declaration: "and 
that on said ninth day of October, 1889, said street was not in 
repair a.s ~1foresaid, but was defective, out of repair, un::;;afo, 
inconvenient and dangerous for travelers with their horses, 
teams and carriages in the part of said Gannett street directly 
opposite the house and lot of Mrs. M. A. Tobey, and on the 
west side of said street at the point above mentioned, in that 
the road bed from the east side to the westerly edge thereof was 
very narrow, to wit, thirteen and one half feet wide, and unsafe, 
and along the westerly edge of the street at the point herein 
specified, the road-bed dropped abruptly to a great depth, to 
wit, to the depth of three and one half feet, making a steep 
and dangerous embankment which was not provided with any 
railing or other means to protect travellers with their horses, 
teams and carriages from going over snid embankment; that 
said street was not, at said point above specified, of sufficient 
width for travelers with their horses, teams and carriages to 
pass and repass safely and conveniently." 

The case is sufficiently stated in the opinion. 

Heath and Tuell, for plaintiff. 
The insufficient width, the sharp and unnecessary shoulder, 

the negligence to turnpike further to the west, saying nothing 
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of the want of railing, were the sole reasons why plaintiff went 
over the shoulder. No four-wheeled carriage going north could 
pass between the jigger and the ditch striking in northwesterly, 
and turn to the north in season to hold the front wheels in the 
road. The west front wheel went down the side of the ditch. 
The road was defective. Flagg v. Hudson, 142 Mass. 280. 
What is a sufficient width or method of construction is for the 
jury. The husband's previous knowledge of the defect would 
not defe·at the wife's action ( Street v. Holyoke, 105 Mass. 83) , 
nor was it contributory negligence for her to permit him to 
drive through, using due care. The jury have found that both 
used due care. Notice: Holmes v. Pm·is, 75 Maine, 561; 
Buclc v. Biddeford, 82 Id. 438; Brooks v. Somerville, 106 
Mass. 274; Lyman v. Amherst, 107 Mass. 346. 

A. 11f. Goddwrd, City Solicitor, for defendant. 
Road originally constructed, thirty years ago, sufficiently wide 

for two carriages to safely pass, is all that can be reasonably 
expected of such by-way constructed and maintained chiefly for 
convenience of adjacent dwellings. It has ever since been main
tained of same dimensions and conditions, without complaint of 
its insufficiency. Such facts are suggestive and worthy of con
sideration. Court will determine whether the road is defective. 
Witham v. Portland, 7 2 Maine, 53 9. Railing not necessary. 
Spauldin,q v. Winslow, 74 Maine, 528. ,Jigger unhitched and 
unattended, the proximate cause of the accident. R. S., c. 19, § 
4. Notice: It must proceed from the plaintiff, ''the sufferer," 
to the municipal officers, and to them only, and not as in the 
other notice, giving the alternative of highway surveyors or road 
commissioner:;. 

WALTON, J. During the evening of October 9, 1889, as the 
plaintiff and her husband were riding in a covered buggy, they 
came up behind a jigger standing on the easterly side of Gannett 
street in Augusta; and, in attempting to pass the jigger, the 
husband drove over an embankment on the westerly side of the 
street, and the carriage was upset, and the plaintiff thereby 
injured. For this injury she has recovered a verdict against the 
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city for nine hundred and eighty-three dollars; and the case is 
before the law court on motion and exceptions hy the city. 

We have carefully examined the evidence, and we think the 
verdict must be regarded as clearly wrong ; and for several 
reasons: 

1. We do not think the street was defective or out of repair. 
It was comparatively narrow, but not so narrow as to be unsafe 
or unreasonably inconvenient. The land sloped to the west ; 
and, in order to make the road-bed level, it was necessary to 
make an excavation on the easterly side of the street, and an 
embankment on the westerly side. But this embankment was only 
two and a half feet high, and it had a slope of four feet in width, 
and this slope was smooth and grassed over, the grass extend
ing some distance into the carriage way. The road bed was 
smooth nnd level, and thirteen and a half feet wide. The ditch 
on the easterly side was only five or six inches deep, and was 
smooth up to the edge of a concrete sidewalk, giving an avail
able width of not less than seventeen feet over which carriages 
could he driven in safety. At the place of the accident, three 
such carriages as the one in which the plaintiff was riding could 
have been driven abreast. 

We do not think such a street can be regarded as unsafe or 
out of repair. Nor do \ve think a railing was necessary. As 
already stated, the embankment was not over two and a half 
feet above the level of the ground, and it had a slope of not less 
than four feet in width, and this slope was smooth and grassed 
over. So far as appears, no one had ever complained of the 
want of a railing; and we can not believe that any man of good 
judgment would for a moment have entertained the idea that a 
railing was n~cessary. It seems to us that there must be hun
dreds and, perhaps, thousands of miles of roads in this State 
which are turnpiked to tt height of two and a half feet or more 
above the bottoms of the ditches at their sides, and yet have no 
railings to prevent people from driving into the ditches. On 
such roads, railings would creat.e more danger than they 
would avoid. More accidents would be likely to happen by 
driving against the railings than by driving into the ditches. 
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Railings are necessary in many places ; but not on the sides of 
a road turnpiked only two and a half feet above the bottoms 
of its ditches, with slopes as wide and as smooth as existed in 
this case. 

2. We think the upsetting of the carriage in which the plaint
iff was riding was caused by careless driving ; or, if not, then 
it must be regarded m, the result of those dangers which all must 
encounter when driving in the dark. The street was lighted 
by an electric lamp. But the lamp was at a considerable dis
tance, and the plaintiff and her husband both testify that at the 
place of the accident was a dark shadow, so that when they 
came up behind the jigger they did not see it till within fifteen 
or twenty feet of it, and that they came up directly behind it. 
This condition of things required great care in order to pass the 
jigger in safety. And yet, so far as appears, no care at all was 
used. The plaintiff's husband reined his horse to the left, and 
drove by the hind end of the jigger, hitting the hind wheel as 
he passed it, and then the horse and carriage went over the 
embankment, and the horse was thrown down and the carriage 
upset. It would seem as if a moment's consideration must have 
warned him that such would be the result. Being so near to 
the jigger, and directly behind it, his course was necessarily 
almost directly across the street. Certainly, at a very sharp 
angle with it. And it would seem as if he ought to have known 
that, if he drove on that course far enough to pass the jigger 
with his carrfage, his horse must go over the embankment. And 
he drove, as he admits, into a shadow of impenetrable darkness. 
He could not see where he was driving. Is not such driving 
heedless and careless? He knew of the existence of the embank
ment, and he knew that the street was comparatively narrow, 
for he had passed over it many times. Or, if he did not know, 
it must have been the result of inattention. In either ease, it 
seems to us that the driving must be regarded as extremely 
careless; and especially in a top buggy, which, as every one 
knows, is a carriage very easily upset. If he did know the 
width and condition of the road, it ,ms careless thus to drive 
out of it ; and if he did not know, or did not remem her its 
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width and condition, to thus drive diagonally across it, and 
into impenetrable darkness, was equally careless. And, upon 
this ground, we think the verdict is clearly wrong. 

3. And it is now statutory law in this State that, one who, 
knowing the condition of a road, voluntarily drives over it, and 
receives an injury, can not recover for it against the town or 
city, unless he had notified one of the municipal officers of its 
defective condition. R. S., c. 18, § 80. And this is not the 
''twenty-four hours' actual notice of the defect," required to 
render the town or city liable. It is another and independent 
notice. And it is one that can not be dispensed with. It is a 
condition precedent to a right of recovery, and must he complied 
with. It has been decided that the 1

' twenty-four hours' actual 
notice of the defect " exists, when one of the officers of the town 
or city to whom such notice may be given, has himself created 
the defect. Holmes v. Paris, 75 Maine, 559. Buck v. Bid
deford, 82 Maine, 433. But the notice of which we are now 
speaking can not be thus supplied, as this court held in Haines 
v. Lewiston, p. 18, ante. 

That the plaintiff and her husband had notice of the condi
tion of Gannett street prior to the time of the accident must be 
regarded as proved. They had passed over it many times, and 
if they did not know its condition, it must have been owing to 
gross inattention,-a fault which the law will not allow them 
to profit by. That the plaintiff did not give the statutory 
notice is admitted. In fact, no one appears to have ever made. 
any complaint of its narrowness, or the want of a railing. But 
the want of the statutory notice is fatal to a recovery. And, 
upon this ground, the verdict must be regarded as contrary to 
law. This conclusion renders it unnecessary to consider the 
exceptions. 

Motion sustained. New trial giwited. 

PETERS, C. J., VIRGIN, EMERY, FosTER and HASKELL, JJ., 
concurred. 

VOL. LXXXIV. 38 
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ARTHUR "i\,I. BmrnHAM vs. GEORGE W. HESELTON. 

Kennebec. Opinion August n, 1892. 
Client and Attorney. Charnperty. R S., c. 112, § 12. 

An agreement, to be champertous, must stipulate for the prosecution or defense 
of a suit. Litigation is an essential element of champerty. 

Where the defendant, an attorney, agreed in writing "to endeavor to collect a 
note." belonging to the plaintiff, who was to have seventy-five dolla~s, if that 
amount should be collected, and the defendant to have all over that sum, 
and to pay all expenses incurred in the collection; but no mention was 
made of a suit as one of the means to be employed in the collection, and no 
suit was in fact employed. It was held: after the note had been collected 
that the plaintiff can not maintain a suit for recovery upon the ground that 
the agreement was charnpertous. 

Such an agreement between an attorney and his client is prima facie fraudulent; 
and the burden is upon the attorney to satisfy the jury, by a fair preponder
ance of evidence, that he acted with all due fidelity towards his client. 

See Burnham v. Heselton, 82 Maine, 495. 

0N MOTION AND EXCEPTIONS. 

This was an action of assumpsit tried a second time to a jury 
in the Superior Comt, for Kennebec county, and in which the 
jury returned a verdict for the defendant. The plaintiff moved 
for a new trial and also took exceptions. 

The facts will he found in the former report of the case in 82 
Maine, 495. 

(Exceptions). The plaintiff requested the presiding justice 
to instruct the jury in regard to the validity of the agreement 

· between the parties, as follows : 
ii 1. That an agreement by an attorney to institute or main

tain legal proceedings at his own expense for the collection of 
a debt due another in consideration of a share in the fruit thereof, 
is in law invalid.:' 

"2. If the note mentioned in this agreement was exhibited in 
an answer to a hill in equity pending in the Supreme Judicial 
Court, praying for a dissolution of the corporation, and it is 
alleged in the bill that there are no corporate debts, and in 
the answer that the note is a debt of the corporation, and the 
appointment of a receiver of the assets of the corporation is 
prayed for, the validity of such note is judicially put in issue in 
the pending suit," and '' In the light of the admitted facts in this 
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case the agreement of May twenty-sixth, may be fairly inter
pretated to contemplate the institution or maintenance of legal 
proceedings hy the defendant at his own expense for the col
lection of the note mentioned, in consideration of a share of 
the proceeds. Such an agreement, whether verbal or written, 
is illegal." 

Upon these points the presiding justice instructed the jury: 
'' I may say that it is contended on the part of the plaintiff, 

regardless of the question of good faith on the part of the defend
ant as an attorney, that the very contract itself upon its face is 
in violation of the established principles of law of this State and 
would not be binding in any event. This principle has not 
been invoked by counsel for the plaintiff until the close of the· 
trial, and I presume it was not expected that I should give you:_ 
that rule, because you will perceive that if I should your functio111 
would be at end and there would he nothing for you do. I deem 
it of great importance that the issue of fact raised here by the· 
evidence, the question of good faith, should be settled by you. 
And I say to you for the purposes of this trial,- and you will 
be governed by the law I give you of course, as in all other 
cases,-that this contract introduced before you in reference to 
the collection of this note, or for sale of the note, whether con
strued with reference to the terms appearing upon its face, or 
interpreted in the light of uncontrove1-ted facts before you, is 
not necessarily in violation of any law of the State of Maine, 
and that if, upon the principles I shall more particularly state, 
you find there has been no want of good faith or good fidelity 
on the part of the defendant, no want of faithful discharge of 
duty on his part towards his client, the plaintiff can not recover 
in this action. If there is any error in this, the plaintiff will 
have his rights hereafter. You will not be responsible for that." 

The plaintiff's counsel also requested the presiding justice to 
charge the jury as fol lows : 

,~ It being admitted in this case that the plaintiff and defend
ant were attorney and client ; that the note in evidence was left 
by the plaintiff for the defendant to collect in March, 1888, and 
that the amount due on 1;aid note was afterwards collected by 
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the defendant and one hundred eighty-seven dollars and sixty
seven cents retained by him under the agreement of May 
twenty-sixth, 1888. 

" 1. I instruct you that the presumption of law is against the 
validity of such an agreement and unfairness will be inferred 
and presumed and this presumption must be overcome by clear 
and cogent proof on the part of the defendant. 

"2. That independent of that instrument, concerning the 
bargain made by the defendant with the plaintiff under which 
'he retained the greater portion of the proceeds of the note, the 
burden of proof is upon the defendant to establish by a prepon
derance of evidence ( 1,) the most perfect and good faith on his 
part, ( 2,) the absence of any undue influence exercised upon 
the plaintiff by himself or any person in collusion with him, ( 3,) 
that the consideration was fair and adequate, ( 4,) that the 
plaintiff had full knowledge of the true situation and of the 
parties with whom he was dealing, and ( !>,) that with such 
knowledge he made the bargain, (6,) that the plaintiff had 
entire freedom of action, ( 7,) that he gave his client full infor
mation and disinterested advice, and it must be as full as the 
defendant could with diligence have obtained, (8) he must 
show that he was as diligent to do the best he could for his 
client as much as if he had been making the bargain for his 
client with a stranger.'' 

But the presiding justice instructed the jury as follows: 
~~ I deem it of great importance that the issue of fact raised 

here by the evidence, the question of good faith, should be settled 
by you. What are the duties and responsibilities imposed by 
the law upon a member of the legal profession who establishes 
himself in the community as competent to transact legal business 
and advise business men? Because, of course, there must he 
recognized principles of law with reference to such familiar 
subjects, with reference to members of the legal profession', as 
much so us with reference to members of the medical profession. 
When a person holds himself out to the public as competent to 
transact legal business, as an attorney and counsellor at law, he 
impliedly says to the public whom he invites to employ him: 
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I guarantee to you, if you employ me, that I possess a reasonable 
and ordinary degree of knowledge and skill with reference to-, 
the duties of my profession ; not the highest degree known 
to the most eminent members of the profession, hut reasonable 
and ordinary degree of know ledge and skill ; that I will discharge 
my duties with reasonable and ordinary degree of diligence, pru
dence and care. I will apply this knowledge and skill with reas
onable and ordinary diligence, care and skill. Not the very highest 
degree which might possibly be exercised, but a reasonable and 
ordinary 'degree of knowledge, care, skill and diligence. I 
further guarantee that I will give you the benefit of my best 
judgment. I wm give you honest advice. I will act with all 
due fidelity towards you. And the law does require that he 
shall ijCt with all due fidelity towards his client under all cir
cumstances, and apply this know ledge and skill with a reasonable 
and ordinary degree of diligence, prudence and care, and at all 
times to exercise his best judgment. I say it may not always 
he sound judgment, but he is to give his client the benefit of 
the best judgment he has. Now these are the general principles 
applicable to the duties of an attorney and counsellor at law 
under all circumstances. 

"But what are the further duties and responsibilities of the 
attorney as between him and the client? What are the rights of 
the client as between him and his attorney? You have not 
inferred, I trust, from arguments of counsel upon one side and 
the other that a member of the legal profession is prohibited 
from the fact c~f his employment fro;n doing b;siness even with 
his client. There is no such law. He is not prohibited from 
doing business ,with his client; he is not prohibited even from 
purchasing the subject matter of his employment, or of litigation, 
when employed by a client. But the law is watchful of the rights of 
a client as between him and his attorney, and it does say to :m 
attorney that when you have been employed by a client, after 
the relation of client and attorney has been established, if you 
see fit, if you are requested even by the client, if he specially 
solicits and desires you, to purchase the subject matter of the 
employment, or litigation even, if that has been commenc~d:,, 



582 BURNHAM V. HESELTON. [84 

you shall take no advantage of your confidential relations with 
your client. You shall still in a sense regard him as your 
client. Indeed, I may say that he shall regard him as his client 
in every sense, giving him the same advice that he would if the 
client were going to deal with a third party, a stranger. He 
shall impart to him, in other words, all the information he has 
which is material to the subject matter, give him all the knowl
edge he has that the client may understand the situation pre
cisely as he does, acting, in a word, as I have already said, with 
all due fidelity towards his client. This is what the law requires 
of him, and whenever the good faith of such a transaction is 
brought in question, the burden is upon the attorney to show by 
a preponderance of evidence that he has done all these things, 
acted with all due fidelity in all the respects which I have 
named, and given all the information to the client, and treated 
him as his client. Because if he collects money after the 
relation of attorney and client has been established, the law 
presumes that he has collected it for his client, and the burden 
is upon him to show that he has been relieved by some valid 
and binding contract from paying it over to his client. I say 
the plaintiff claims to recover of this defendant the full amount 
collected by him, because the contract set up by the defendant, 
even if valid in any event under the laws of this State, was 
procured under circumstances and attended with such a. history 
as ought to satisfy yon that he did not act with good faith, did 
not do his duty as an attorney, as I have described to you; 
that he has bee;1 guilty of a fraud in other ~ords, upon the 
the plaintiff, for if the plaintiff's contention is correct it must 
.come to that. 

''Now what is fraud? It is a word of Latin origin, and upon 
its face indicates an intention to deceive. Fraud may be defined, 
;therefore, as deception deliberately practised by one party for 
the purpose of obtaining an advantage over another to which he 
is not entitled. Deception deliberately practised. And when 
:tt person is accused of fraudulent representations for the purpose 
,of obtaining an advantage in the purchase of any article of per
.sonal property, it must appear that he has made representations 
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as a matter of fact as of his own knowledge in relation to some 
material matter for the purpose of inducing the other party to 
make 'that trade, to enter into that contract, and must appear 
that it has been effectual ; that the other party has been induced 
thereby to enter into the contract; that that representation was 
false and known by the party making it to he false, then it is a 
fraudulent representation. I am now speaking of the rule gen
erally between parties, without regard to the relation of attorney 
and client. So where a party has in his pos-,ession material 
facts which, if communicated to the other side, would lead the 
mind to a different conclusion, and he intentionally withholds 
those facts, conceals them from the other side when it is his 
duty to communicate them, that is known as fraudulent conceal
ment, and is a fraud, precisely the same as an aflirmati ve 
representation, in law. You will perseive that I have said the 
intentional concealmentof material facts. And they are material 
wherever, if communicated, they would change tile result or 
would he calculated to change the result. And I have already 
told you that the duty ret-:lting upon an attorney is al ways to 
communicate to the client, when he is dealing with him, all that 
he knows of the subject matter. But nevertheless, it is a fraud 
precisely the same for the attorney t~) do this as for any person 
who is not a member of the legal profession to do it. So I say 
that, if the plaintiff's contention is correct, it is not seriously in 
controversy here that the defendant must be adjudged guilty 
of a fraud, and that is the issue which I propose to submit to you. 

"I have called your attention to the great issues of fact between 
these parties, I have said that the burden of proof is only upon 
the plaintiff to show you that this defendant received the money. 
He admits that he received it. Then the burden of proof is upon 
the defendant to show you that he has acted with all due fidelity 
towards this plaintiff under the full instructions and explanations 
I have given you of the duty of an attorney and counselor at 
law towards his client. The burden is upon him in that respect. 

"Of course, it is to he decided upon the principle of prepon
derance of evidence. If the defendant has given you a pre
ponderance of the evidence in the case in favor of his contention, 
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he is entitled to a verdict at your hands, and it is for you to 
say,- and there is no power outside of you that can tell you 
anything differently,- it is for you to say what is a prepon
derance of evidence." 

To these rulings and instructions, and refusals to instruct, the 
plaintiff took exceptions. 

W. F. Lunt, for plaintiff. 
The defendant, soon afterreceiving the note, took proper legal 

steps to collect it. It was his duty to sue out all proper process 
for that purpose. Dearborn v. Dearborn, 15 Mass. 318; Cox 
v. Sullivan, 7 Ga. 44. The plaintiff says that the agreement 
under which the defendant withheld the money collected by him 
is champertous at common law. In the light of all the circum
stances of this case and by the very terms of the agreement, it 
was a champertous contract. In champerty the compensation 
to be given for the assistance rendered is a pa'rt of the thing in 
suit, or son1e profit growing out of it. Hovey v. Hobson, 51 
Maine, 63; 2 Bish. Crim. L. § 131, and note. The offense 
may be committed, though there has been no suit actually com
menced. 2 Bish. Crim. L. 131. 

A common im,tance of champerty is where an attorney at law 
agrees with a client to make collections, receiving for his com
pensation a part or percentage of the money. Such an agree
ment is void. Ibid. § 132, and notes. The parties to the 
agreement being attorney and client, the fair inference from the 
agreement is, that legal proceedings should be begun or main
tained. The case of Ackert v. Barker, 131 Mass. 436, appears 
to be a case precisely like this. See also Belding v. Smith, 
138 Mass. 530. The common law, in regard to champerty, is 
in force in this State, Hovey v. Hobson, 51 Maine, 65, 66, and 
§ 12, c. 122, R. S., does not restrict or change it. Wing v. 
Hus.~ey, 71 Maine, 185. 

Heath and Tuell, for defendant. 
Plaintiff has no reason to complain, because his first request 

was not good as a whole. Larrabee v. Sewall, 66 Maine, 376. 
The court properly instructed the jury that the presumption 

of law was against the validity of the agreement and that the 
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burden of proof was on the defendant to show its fairness, and 
this was all the plaintiff was entitled to. He could not ask the 
court to use the language of his request, that "the presumption 
must he overcome by clear and cogent proof.'' The instruction 
that it must be overcome by proof on the part of the defendant 
was sufficient. To hold the defendant to clear and cogent proof 
would be to mislead the jury and cause them to believe that a 
higher degree of proof was required than is usual in civil cases. 

The second request has eight subdivisions. To sustain the 
exceptions, the court must find that the plaintiff was entitled to 
his entire request with each and all of its eight subdivisions; 
some were material, some not; some were given, some withheld. 
We contend that the plaintiff was certainly not entitled to all of 
his request. The court did instruct the jury that the burden of 
proof was upon the defendant to show good faith on his part, 
but the request demands that the instruction should be '' the 
most perfect and good faith." The simple rule, given by the 
court, of good faith and due fidelity included this subdivision. 

The second subdivision has no bearing upon the facts of the 
case. There was no claim in argument, and no evidence to 
support it, that any undue influence was exerted upon the plaint
iff by any person. Undue influence, as well defined, must mean 
coercion and the argument upon the motion most clearly demon
strates that no such claim was set up in the trial of the case. 

The third subdivision was substantially given; so, too, ofthe 
fourth, fifth and sixth, and, substantially, the seventh and the 
eighth. 

Agreement: If unlawful, it can only be so held under the 
the R. S., c. 122, § 12. This agreement was simply" to endeavor 
to collect." The statute prohibits an agreement to bring any 
action upon shares. It is a familiar rule of construction that 
contracts are to receive the construction that will uphold thefr 
validity, if possible. There is no rule of law that would author
ize or require an agreement "to endeavor to collect" to be con
strued as an agreement to bring suit. The words used are not 
to he extended beyond their plain meaning. To agree to collect 
would not, of itself, be an agreement to bring suit. Collections 
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are made in various ways, through the banks, through express com
panies, by dunning letters, by personal interviews. The qual
ifying word,'' endeavor," limits materially the defendant's under
taking. That the parties did not intend that defendant should 
bind himself to bring an action is further evidenced by the fact 
that any suit so brought would he prosecuted in Massachusetts. 
The defendant, again, could not bring and prosecute an action 
in the courts of Massachusetts. The next clause is equally sig
nificant, '' to pay all expenses incurred in collection .. , The 
defendant did not agree to pay any costs of suit. Expenses 
incurred in collection, by no means, necessarily mean costs of 
suit. An agreement between attorney and client, where the 
relation ·was to continue would have used the phrl:J.se, "costs of 
suit," and the phrase used is in harmony with the limited under
taking of the defendant to endeavor to collect. 

The contract has been executed, and a full settlement made. 
The verdict finds that the defendant treated Burnham with all 
good fidelity and that Burnham, with a full knowledge of all the 
facts, acknowledged in writing that he had received full "pay
ment for the note," the contract being executed. ·whether a 
sale or collection contract, it is now too late to invoke the 
statute, even if it applied. Miller v. Larson, 19 Wis. 466. 
If a sale, it is not within the statute, Tlwmp,r.;on v. Ide, 6 R. I. 
p. 218. 

Counsel also cited: Taylor v. Gilman, 58 N. H. 418; 
Fowle1· v. Callan, 102 N. Y. 395; Manning v. Sprague, 148 
Mass. 18. 

Without rescission, assumpsit cannot be maintained. The 
action should be deceit. 

WALTON, J. This is an action against an attorney at law to 
recover money collected by him on a promissory note. After 
the money was collected, and before this suit was commenced, 
the plaintift settled with the defendant, accepted part of the 
money collected and gave a receipt in full. But the plaintiff 
says that this settlement was made in pursuance of an agreement 
between him and the defendant which was champertous ; and 
that the agreement was procured by the fraudulent suppression 
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by the defendant of material facts known to him and not known 
to the plaintiff. The presiding justice refused to instruct the 
jury that the agreement (which was in writing) was champer
tous; but instructed them that such an agreement between an 
attorney and his client was p1·ima facie fraudulent ; and that the 
burden was upon the defendant to satisfy them by a fair pre
ponderance of evidence that he acted '' with all due fidelity 
towards the plaintiff." ·with the burden of proof thus resting 
heavily upon him, the defendant met the plaintiff face to face, 
and each told his story to the jury; and the jury returned a 
verdict for the defendant. A careful examination of the evi
dence fails to satisfy us that it is the duty of the court to set 
this verdict aside. The evidence was conflicting, and we think 
the case came fairly within the province of the jury to decide. 

Nor do we think the presiding justice erred in refusing to 
instruct the jury that the agreement was champertous. An 
agreement, to be champertous, must stipulate for the prosecu
tion or defense of a suit. An agreement, which does not pro
vide for the prosecution or defense of a suit, may be fraudulent; 
or, for some other reason, it may be illegal; but, champertous 
it can not be. No definition has been found in any dictionary, 
or in any text book, or in any judicial opinion, which does not 
make litigation an essential element of champerty. Our statute (R. 
S., c. 122, § 12), which makes the procurement of" any account, 
note, or other demand, for the profit arising from its c~llection 
by a suit at law or in equity; or brings, prosecutes, or defends, 
or agrees to bring, prosecute, or defend, any suit at law or in 
equity, upon shares," a penal offense, is based on the same 
essential element. It is, therefore, immaterial whether we look 
to the common law or our statute for a definition of champerty, 
forhoth make a stipulation for the prosecution ofa suit, either at law 
or in equity, an essential element of the offense. An agreement 
to collect a demand, or to endeavor to collect one, or to enforce 
a claim, no mention being made of a suit at law or in equity as 
one of the means to he employed, is not champertous. Such a 
contract may be fully performed without the commencement or 
prosecution of a suit, either at law or in equity. Scott v. Har-
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mon, 109 Mass. 237. In the case cited, the agreement was to 
give the attorney the first fifty dollars that should be collected 
by him in the enforcement of a mechanic's lien for labor on a 
house, and the court held that inasmuch as the agreement dis
closed no undertaking to carry on a suit, it was not champer
tous. Champerty, said the court, i8 defined to be, '' the unlaw
ful maintenance of a suit in consideration of some bargain to 
have part of the thing in dispute, or some profit out of it," 
" whereupon the champertor is to carry on the party's suit at his 
own expense." And the court cites Hawkins and Blackstone 
as authorities for this definition. Webster's Dictionary defines 
champerty as "An agreement by a stranger, having otherwise 
no interest, with the plaintiff or defendant in a suit, to supply 
money, services, information, or evidence, by which to aid in 
maintaining and carrying on a suit in consideration that he shall 
receive a part of the matter in suit, as commission or otherwise, 
if the party with whom the agreement is made prevails ; the 
purchasing a suit, or right of suing; maintenance, with the 
addition of an agreement to divide the thing in suit." 

In the present case, the agreement of the defendant was "to 
endeavor to co11ect a note," the plaintiff to have seventy-five 
dollars, if that amount should be collected, and the defendant 
to have all over that sum, and pay all expenses incurred in the 
collection ; but no mention was made of a suit as one of the 
means to be employed in the collection ; and no suit was in fact 
employed. The money due upon the note was collected without 
suit, the plaintiff accepted the seventy-five dollars, which by 
the terms of the agreement, he was to have, permitted the 
defendant to retain the balance and gave a receipt in full. 
"\\ ... hat was before an executory agreement then became an 
executed agreement. If the defendant was guilty of fraud, of 
course the plaintiff is entitled to redress. But, clearly, he can 
not maintain his suit upon the ground that the agreement was 
champertous. 

The charge of the presiding justice was full and clear, and, 
in our opinion, free from error. And the jury having found, 
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upon competent evidence, that there was no fraud, we think 
the entry must be, 

1lfotion and exception.,;; overruled. 
PETERS, C. ,J., VIRGIN, Fm-TER and WHITEHOUSE, JJ., 

concurred. 
HASKELL, J., did not concur. 

ALONZO L. GnoTTON vs. JoHN S. GLIDDEN. 

Knox. Opinion August 13, 1892. 
Action. Assault and Battery. Damages. Verclict. 

If two persons engage voluntarily in a fight, either can maintain an action 
against the other to recover damages for the injuries he may receive. 

The fact that the fight was voluntary is admissible in evidence, as are many 
other facts, to keep down the amount of the punitive damages, but not to 
reduce the actual damages. 

,vhere the jury return a verdict irregular in form it is within the power of the 
court to require them before it is affirmed to retire and reduce their finding 
into the proper form. 

ON MOTION AND EXCEPTIONS. 

This was an action of trespass for an assault and battery tried 
to a jury in this court sitting in Knox county. 

The jury returned into court, after the case had been com
mitted to them, with a verdict in the following form: 

'' The jury find that the defendant is not guilty in manner and 
form as the plaintiff has declared against him but assess 
damages for the plaintiff in the sum of fifty dollars for excessive 
treatment." 

Before affirming the verdict, the presiding justice instructed 
the jury that the verdict was not in proper form and gave them 
directions in full as to how it should he made out. The jury 
came in a second time when the following colloquy took place: 

''Court: You simply were to return and make your verdict 
in form on the proper blank. 

"Foreman : The idea was that we considered this defendant 
guilty of excessive treatment. 

,t Court: I simply instruct you this : if you find for the plaint
iff, under any circumstances, you must fill out the verdict in 



590 GROTTON V. GLIDDEN. [84 

favor of the plaintiff and state the damages you find. If you do 
not find anything for the plaintiff under the instructions which I 
have given you, and the evidence in the case, you simply say 
'' not guilty." 

''Foreman: After making the report we did, have the jury a 
right to change their verdict? 

"Court: vVas the verdict which you brought into court the 
one which you agreed upon? 

"Foreman: Of course. 
"Court: Then I instruct you to put it in form as I have 

instructed you before." 
The jury thereupon retired and returned into court a verdict 

for the plaintiff in regular form, assessing damages at fifty dollars. 
The defendant excepted to the instructions of the court. 

H. Blis8, J,·. and W. A. Fogle,·, for plaintiff. 
Verdict: Counsel cited: Wr.1rd v. Bailey, 23 Maine, 318; 

Goodwin v. Appleton, 2i Id. 453; Doe v. Scri"bne1·, 3G Id. 
168; Beal v. Cunninglwrn, 42 Id. 3(l2; Readfield v. Shaver, 
50 Id. 36; Hoey v. Candage, Gl Id. 257; Blake v. Blm:8om, 
15 Id. 394; Bolste1· v. Cununings, 6 Id. 85; Pritchard v. 
Hennesey, 1 Gray, 294; Capen v. Stoughton, 16 Gray, 3G4; 
Root v. Sherwood, G Johns. G8; Blackley v. Sheldon., 7 Johns. 32. 

L. M. Staple.<.;. for defendant. 
The jury after hearing the testimony said the defendant was 

not guilty. They said so a second time, and that verdict should 
have been affirmed and recorded. The finding by the jury was 
changed by the instrnctions from what they intended. It was 
not their verdict. 

WALTON, J. This is an action to recover damages for an 
assault and battery. The plaintiff has obtained a verdict for 
fifty dollars, and the case is before the law court on motion and 
exceptions by the defendant. 

The evidence satisfies us that the plaintiff's injuries were 
received while he and the defendant were engaged in a voluntary 
fight. The defendant contends that he acted only in self-defense. 
But the evidence satisfies us that the fight was voluntary on the 
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part of both parties. This brings us to the question whether, 
if two persons engage voluntarily in a tight, either can maintain 
an action against the other to recover damages for the injuries 
he may receive. We think he can. It seems to he settled 
law that each may maintain an action against the other. It i8 
familiar law that each may be punished criminally. And it seems 
to be equally well settled that, by the rules of the common law, 
each may have an action again~t the other and recover full dam
ages for all the injuries he received. The fact that the fight was 
voluntary is admissible in evidence, as are many other facts, to 
keep down the amount of the punitive damages, but not to reduce 
the actual damages. 

In Boulter v. Oladc, cited in Buller's Nisi Prins, p. 16, the 
court held that the fighting being unlawful, the consent of the 
plaintiff to fight, if proved, would be no bur to his action, and 
that he was entitled to a verdict for the injury done him. 

In Matthew v. Ollerton, Comb. 218, the court held that 1~ifa 
man license another to heat him, such license is void, because 
it is against the peace." 

In Stout v. Wren, l Hawks. 420 (9 Am. Dec. 653), the 
court held that where two fight by consent, the one who is 
beaten may recover damages ; for, fighting being an unlawful 
act, the consent is void. In that case the plaintiff and the 
defendant quarrelled and agreed to fight, the defendant asking 
the plaintiff if he would clear him of the law, and the latter 
answering yes. Mr. Justice Hall thought that; upon principle, 
the maxim, volenti rwnfit infuria, ought to apply; but conceded 
that the law seemed to be the other way, and acquiesced in the 
opinion of Chief ,Justice Taylor, that the action was maintainable. 

In Dole v. E1wkine, 35 N. H. 503, the court held that a 

recovery may be had in cross-actions for the Eame affray ; by 
the party assailed for the assault first committed on him, and by 
the assailant for the excess of force beyond what was necessary 
for self-defense. 

In Adams v. Waggoner, 33 Ind. 531 (5 Am. Rep. 230), 
the jury were instructed that if they should find from the evi
dence that the plaintiff and the defendant fought by agreement 
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or by mutual consent, such agreement would he no bar to the 
plaintiff's recovery of damages, but might he considered in mit
igation · of damages, but not to the extent of preventing the 
plaintiff'::, recovery of such damages as he actually sustained by 
the acts of the defendant; and the law court sustained the 
instruction. The same doctrine is held in Lo_qan V. Austin, l 
Stew. 426; Bell v. Hansley, 3 Jones, N. C. 131; and Oom. v. 
Oolberg, 119 Mass. 350. 

In Shay v. Tlwmp8on, 59 "\Vis. 540 ( 48 Am. Rep. 538), 
the plaintiff and defendant were neighbors, quarrelled about their 
line fence and had a fight. And it is stated in the opinion of 
the court that, although they were both old men, it was but 
just to say that they fought with great spirit and brutality. 
Both of the plaintiff's eyes were gouged, and the sight of one 
of them permanently impaired. He recovered a verdict for 
five hundred dollars which the court sustained, holding that 
where two fight in anger, by consent, each is liable to the other 
for actual damages. 

In the present case, the evidence shows that the plaintiff and 
the defendant had been on unfriendly terms for many years. 
The defendant had fastened upon the plaintiff the name of" Hog 
Back," and had expressed great satisfaction on learning that 
the latter was about to move out of the neighborhood. The 
plaintiff had called the defendant a hypocrite "in religion, and 
expressed a long felt desire to punch his head. They met in 
the highway, and the result was, first an altercation, and then a 
fight, each one being as ready and as willing to enter into the 
fight as the other. The plaintiff got the worst of it. The 
defendant testified that he escaped with no other damage than a 
torn shirt collar. The plaintiff went home with two black eyes, 
a scratched face, a bruised head, a lame back, and a kick on the 
lower part of his abdomen, which caused him to pass bloody 
urine. Surely, if the defendant escapes with a verdict against 
him of only fifty dollars, he may think himself lucky. His 
plea of'' self-defense" makes quite as feeble an impression on the 
court as it seems to have made on the jury. 

It appears from the bill of exceptions that the presiding 
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justice had considerable difficulty in making the jury understand 
that they could not give the plaintiff damages, and by the same 
verdict find the defendant not guilty. But he finally succeeded, 
and obtained a verdict in proper form. The course pursued by 
the presiding justice was entirely proper. 

Motion and exceptions ove1'ruled. 
Judgment on the verdict. 

PETERS, C. J., VIRGIN, EMERY, FOSTER and HASKELL, ,TJ., 
concurred. 

MITCHELL vVILLIS vs. SUMNER FRENCH, and another. 

Franklin. Opinion August 13, 1892. 
Indorsement. Town Order. Action. LimUations. 

The payee of a negotiable promise fn writing, who transfers the same by 
indorsement, thereby guarantees both the genuineness of the writing and the 
validity of the promise. 

If the writing be forged, or the promise void, as ultra vires, the indorsee may 
elect to repudiate the contract of indorsement and sue for the consideration 
paid, or treat it as valid, so far as the indorser is. concerned, and hold him 
according to its tenor. 

If such indorsee repudiates the contract, and sues to recover the money paid 
for it, his cause of action ordinarily accrues at the time he paid his money, 
and becomes barred after a lapse of six years; but, if he stands by his con
tract and elects to hold the indorser to his warranty and to payment accord
ing to the terms of' the indorsement, then his cause of action accrues when 
the indorsed promise falls due. 

A town order, calling for the payment of money agreeable to a vote of the 
town specifically mentioned, with interest annually, falls due at the time 
specified in such vote of the town, the same as if such vote had been recited 
in the order itself. 

0N EXCEPTIONS. 

In this action of assumpsit aga'inst indorsers of town orders, 
the writ was dated May 31, 1886. The defendants, among other 
defenses, pleaded the statute of limitations. 

April 25, A. D., 1870, the town of Kingfield passed the 
following vote : 

'~Voted. That the town loan to Sumner French and Charles 
W. French, proprietors of the saw and shingle mill privileges, 

VOL. LXXXIV. 39 
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the sum of two thousand dollars ten years without interest, in 
orders or bonds to be issued by the selectmen payable to S. & 
C. "\\T. French, or order, in ten years from date, with interest 
annually, upon conditions and with the understanding that said 
S. & C. W. French obligate themselves to rebuild their pro
portion of the dam, abutments, headworks and canal, erect and 
complete a saw mill including a shingle mill on their privileges 
at said village in and within eight months from the first day of 
June next; and that said S. & C. W. French shall make, exe
cute and de]iver their promissory notes for the said sum of two 
thousand dollars to the inhabitants of the town and a mortgage 
deed of their said privileges, mills and interest in dam, abut
ments and headworks for the security of payment, such notes 
to be paid at the expiration of said ten years. Orders or bonds 
for one fourth part of said sum 'ti) be issued to them on the first 
day of June next, one fourth part when said dam and abutment 
and headworks are completed, and the remainder when their 
said mill shall be erected and boarded." 

Under this vote, two town orders for five hundred dollars 
each, dated June 1, 1870, payable to the order of S. & C. W. 
French, were issued by the selectmen of Kingfield, accepted by 
the -town treasurer, and delivered to the payees. Subsequently 
the payees, the defendants in this action, indorsed and delivered 
both orders, for value, to the plaintiff. The annual interest on 
the orders was paid by the town to the plaintiff until June 1, 
1875, when the town defaulted and thereafterward refused to 
pay interest. After June 1, 1880, the plaintiff demanded pay
ment of the principal from the town treasurer and payment was 
refused. 

The defendants fulfilled all the conditions imposed upon them 
by vote of the town and executed and delivered to the town the 
notes and mortgage referred to in the vote above set forth. At 
the commencement of this action no part of the notes, principal 
or interest, had been paid by the defendants. The mortgage 
and 1 notes were then held, and continued to be held by the town 
unpaid, undischnrged and without action of any kind. The 
presiding justice, in his charge, instructed the jury that the 
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plaintiff's cause of action accrued at the date of the first failure 
of the town to pay the annual interest. The plaintiff seasona
bly requested an instruction that the cause of action accrued at 
the maturity of the orders, June 1, 1880, and that no right of 
action for the principal accrued until that date. Both of these 
requests were refused. The verdict was for the defendants and 
the plaintiff took exceptions. 

Besides the common money counts, the plaintiff declared 
specially as follows : 

'' Also, for that whereas the inhabitants of Kingfield by Solo-
mon Stanley, 2<l, and Alonzo Knapp, selectment of said King-
field, duly authorized by a vote of the town for that purpose, oni 
the first day of June, 1870, at Kingfield in said county of Franklin,. 
made their order in writing and thereby then and there ordered 
the treasurer of the town of Kingfield to 'pay to S. & C. W .. 
French, or order, five hundred dollars, it being for money
loaned agreeable to a vote of the town passed April 25, A. D.,. 
1870, and interest annually,' said vote being to loan said money 
for the term of ten years, which said order was thereafterwards; 
on the same day duly presented to the treasurer of the said town 
of Kingfield and accepted; :md thereupon on the day first afore
said, in consideration that the plaintiff at the request of the 
defendants would accept and receive of the said S. & C. W. 
French the said order, the defendants by their indorsement 
thereon, there guaranteed the payment of the said sum of money 
and promised the plaintiff to pay him the same according to the 
tenor and effect of the said order, if the said in~abitants of 
Kingfield should not so pay the same. And the plaintiff avers 
that thereupon he, confiding in the said undertaking of the 
defendants, then and there accepted and received of the said 
S. &. C. ·w. French the order aforesaid; and that although the 
day of payment in the said order specified has elapsed, the said 
inhabitants of Kingfield did not nor would on that day, or any 
other time, pay to the plaintiff the amount of the said order and 
interest or any part thereof but refused so to do; whereof the 
defendants on the day last aforesaid had notice." 

The town orders and indorsements were in the following form : 
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"$500.00. Selectmen's Office, 
June 1, 1870. 

"Pay to S. & C. W. French or order five hundred dollars and 
. cents, it being for money loaned agreeable to a vote of 

the town passed April 25, A. D., 1870, and interest annually. 
Solomon Stanley, 2d, 

·~, To the Treasurer. Alonzo Knapp, 
No. 250. Selectmen of Kingfield.'' 

(Indorsements.) 

''Accepted June 1, 1870. 
C. W. Gilbert, Treasurer. S. & C. W. French. 

"June 14, 1872. Received on the within order two years' 
interest, $61.80. 

"August 6, 1873. Received one year's interest on the within 
order. 

'" June 27, 187 4. Received one year's interest." 

H. M. Heath and J. C. Holman, for plaintiff. 
Under Allen v. Jay, 60 Maine, 12H, the obligation to pay 

interest could not be collected by taxation. There being no 
fund for its payment other than taxation, it follows that the 

• promise to pay interest accruing before the maturity of the 
orders was ull'ra vires. 

·when the town, June 1, 1875, declined to pay the annual 
interest then apparently due, it was under no legnl or equitable 
obligation to pay. We contend that there was a valid obliga
tion against the town to pay the principal June 1, 1880, so far 
as by due diligence it could realize a fund therefor from the 
mortgage notes by it held and due June 1, 1880. 

As contracts to pay so much money, as might be received from 
the mortgage notes, the orders were clearly enforceable; by suit 
at law, if the notes were pai<l, to recover the amount actually 
paid, or, if not paid, by equitable trustee process to reach the 
notes or by bill in equity to enforce specific performance of the 
town's contract to collect the mortgage notes for the benefit of 
the holders of the orders. 

If the orders have the force contended and are good as prom
ises to pay out of a particular fund to the extent of the amount 
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realized by due diligence from the fund, the liability of the 
defendants as indorsers is clear and well settled. 

Statute would not begin to run until the liability of the 
indorser is fixed. Hunt v. Taylm·, 108 Mass. 508; Bank v. 
Fearing, 16 Pick. 534. 

If absolutely void, the defendants may be held as parties 
without demand and notice. Furgerson v. Staples, 82 Maine, 
163; Daniel Neg. Ins.§ § 669, 675, 1113; Parsons' Notes & 
Bills, 444; Burrill v. Smith, 7 Pick. 291; Edwatds v. Dick, 
4 Barn. & Ald. 212; Bowyer v. Bampton, 2 Str. 1155; 
Knights v. Putnam,, 3 Pick. 184; Copp v. McDougall, 9 
Mass. 5. 

Estoppel : Defendants' contract by note to furnish a fund to 
meet the orders at maturity being a part of the orders and dis
tinctly referred to therein is by necessary implication also a part 
of their contract of indorsement. 

J. H. Thompson, for defendant. 
Action barred. R. S., c. 81, § 82, cl. IV; Sturgis v. 

Preston, 134 Mass. 372. 
The indorsement of the orders in suit was a contract of guar

anty by the defendants that the orders were legally issued and 
constituted a valid contract against the town of Kingfield. 

This contract of guaranty was broken at the time it was 
entered into, and at once a right of action accrued to the plaint
iff against these defendants. 

This right of action was barred by the statutes of limitations 
in six years after said right of action accrued, or in six years 
after the indorsement. Blethen v. Loi:ering, 58 Maine, 438 ; 
Perkin.,;; v. Whelan, 116 Mass. 542. 

The illegal character of these orders was well known to the 
plaintiff for more than six years prior to the commencement of 
his action. At least the refusal of the town to pay the interest 
on these orders was a notice to him of their illegal character. 

Upon the face of these orders no time of payment is named, 
therefore by force of law they become payable upon demand .. 

. Young v. Weston, 39 Maine, 492; Daniel on Neg. Ins. 3d ed .. 
Vol. I, § 88; Porte1· v. Porter, 51 Maine, 376. The following· 
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phrase used in the orders,-'' it being for money loaned agree
able to a vote of the town passed April 25, A. D., 1870,"
does not constitute the vote of the town a part of the orders, 
and thereby control the time of payment. Pease v. Cornish, 
19 Maine, 191. 

HASKELL, J. The payee of a negotiable promise in writing, 
who transfers the same by indorsement, either before or after 
maturity, whether it be strictly commercial paper or quasi such, 
that is, negotiable in form hut lacking some elements of such 
paper, as town orders, always subject to equitable defenses 
whosoever the holder may be, thereby guarantees both the gen
uineness of the writing and the validity of the promise. If the 
writing be forged, or the promise be void, as ultra vire8, the 
indorsee may elect to repudiate the contract of indorsement and 
sue for the consideration paid, or treat it as valid so far as the 
indorscr is concerned, for he is estopped from denying its 
validity, and hold him according to its tenor. Fw·r1erson v. 
Staples, 82 Maine, 159. 

If the indorsee repudiates the contract and sues to recover the 
money that he paid for it, his cause of action ordinarily accrues 
at the time he paid his money, and becomes barred after the 
lapse of six years. Blet/zen v. Loverin_q, 58 Maine, 437; but, 
if he stands by his contract and elects to hold his indorser to 
his warranty, to payment according to the terms of the indorse
ment, then, of course, his cause of action accrues when the 
indorsed promise falls due. 

In thit-! case, the defendants, as payees, transferred by indorse
ment to the plaintiff, for value, two town orders, more than six 
years prior to the date of his writ; so that, his action is barred, 
unless the orders are held to have been given on ten years' time. 

The orders bear date June 1, 1870, and were directed to the 
-town treasurer, requesting him: "Pay to S. & C. W. French 
or order five hundred dollars, it being for money loaned, agree
able to a vote of the town passed April 25, 1870, and interest 
.annually." They were signed by the selectmen and accepted by 
ithe treasurer of the town on the day of their date. A plain 
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construction of these orders is a request to the town treasurer 
to pay agreeable to a vote of the town, they having been given 
for money loaned. The vote became a part of these orders, 
and, if they were given according to its provisions, its terms, 
as to payment, fixed the time when the orders should fall due. 
The vote authorized a loan of two thousand dollars to the 
defendants for ten years, without interest, in town orders 
payable to their order, at the expiration of that time, with 
interest annually, upon condition that they should rebuild their 
mill, &c., and mortgage it to the town to secure their notes to 
the town for two thousand dollars, payable in ten years, with
out interest. The defendant complied with all the conditions 
to entitle them to the orders in suit. 

In short, the town gave its notes to the defendants on ten 
years with interest annually, in exchange for their notes of the 
same amount, on the same time, without interest; or, in other 
words, promised to give them interest upon two thousand dol
lars for ten years, as an inducement to continue their manufact
uring business in the town. 

The plaintiff bought these orders from the defendants in good 
faith, for valuable consideration. They have had the plaintiff's 
money, and the use of it for ten years until the orders were 
supposed to fall due, and why should they not be held to repay 
the same? Certainly, as between the plaintiff and the defendants, 
there are no equities to shield the latter from payment. They 
had the money and should account for it to some one ; and, if 
they pay it to the plaintiff, they cannot be held to pay it again 
upon their notes to the town. Because the town may not be 
held by law to give the defendants interest upon two thousand 
dollars for ten years, it is bard to require the plaintiff to give 
them both principal and interest. 

Suppose the vote of the town had been printed upon the 
backs of these orders, as customary in many cases, would •it be 
contended that the terms of the votes did not fix the time when 
the orders should become payable? The liability of these defend
ants is the same as though the orders were valid obligations of 
the town. Their indorsement of them guarantees their validity. 
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The orders refer to the vote in specific terms as controlling the 
transaction. They recite the date of its passage, making its 
identity certain. 

The court considers that a fair construction of the orders, 
controlled by the terms of the vote of the town, makes them 
payable at the expiration of ten years, and not before. That 
all parties so considered the contract is clearly shown by their 
nets. Town orders are not strictly commercial paper; but, 
when negotiable, may be transferred as if they were. They are 
ordinarily drawn and negotiated by plain men, and should be 
given a sensible construction. By apt punctuation these orders 
read: Pay five hundred dollars, it being for money loaned, 
agreeable to a vote of the town passed April 25, 1870; or, to 
put it more plainly : Pay five hundred dollars agreeable to a 
vote of the town, it being for money loaned. 

The action is not barred by the statute of limitations. 
Exceptions sustained. 

PETERS, C. J., VIRGIN, LIBBEY, FosTER and WHITEHOUSE, 
JJ., concurred. 



Me.] INDEX. 601 

INDEX . 

.ABANDONMENT. 
See EASEMENT, 2. 

ACCOUNT. 
See PROBATE, 2, 3. 

ACTION. 

See NOTICE, 7. STATUTES, &c. WAY, 2, 3. 

I. No action at common law lies against towns for injuries caused by a defec
tive way. Such an action is the creature of the statute. 

Haines v. Lewiston, 18. 
2. An action to recover damages for negligence of the defendant will not be 

sustained when the plaintiff's evidence fails to prove that he was in the 
exercise of due care, and that the defendant was in fault. 

Gallagher v. Proctor, 41. 
3. Upon a promissory note given by a hushand to his wife, an action may be 

maintained if begun within six yea.rs after her decease and within two years 
and six months of due notice given of the appointment of his executor. 

Morrison v. Brown, 82. 
4. Revised Statutes, c. 82, § 116, applies to actions of assumpsit on the contract 

even though the consideration cannot, in the nature of things, be restored. 
It does not apply to actions for negligence, but leaves the Sunday law 
(R. S., c., 124, § 20,)infulloperationastothem. Wheelden v. Lyford, 114. 

5 . .A notice given to a town, by a person claiming to have received an injury 
occasioned by a defective way in such town, that he received " severe bodily 
injuries" is not sufficient to sustain an action. The statute requires the 
nature of the injuries to be stated. Goodwin v. Gardiner, 278. 

6. A stipulation, that the trustees of a certain fund, to be raised by subscrip
tion, should signify their acceptance of the trust in writing, is a condition pre
cedent to their right to enforce such subscriptions. 

Wiswell v. Bresnahan, 397. 
7. Money voluntarily paid with a full knowledge of all the facts cannot be 

recovered back. Bragdon v. Freedom, 431. 
Parker v. Lancaster, 512. 

8. If two persons engage voluntarily in a fight, either can maintain an action 
against the other to recover damages for the injuries he may receive. 

Grotton v. Glidden, 589. 
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9. The fact that the fight was voluntary is admissible in evidence, as are many 
other facts, to keep down the amount of the punitive damages, but not to 
reduce the actual damages. Ib. 

ADOPTION. 

A legally adopted child is a lineal descendant of its adopting parents within the 
meaning of the R. S., c. 74, § 10; and, as such, may take a legacy given by 
will to one of its adopting parents, and thus prevent the legacy from lapsing, 
when the legatee dies before the testator. Wm·ren v. Prescott, 483. 

ADVERSE USE. 

See DEED, 10. TITLE. 

1. To effect the disseizin of the real owner of land, the entry under a duly regis
tered deed from one having no title, must be followed by an open, notorious, 
exclusive possession, continued uninterruptedly during the statute period. 

Roberts v. Richards, 1. 
2. Such a deed is evidence of the extent of the grantee's claim, but the registra

tion is constructive notice to those only who would claim under the same 
grantor. I b. 

3. The essential use and occupation by one claiming adversely must be of such 
unequivocal character as will reasonably indicate to the true owner visiting 
the premises during the statute period, that, instead of suggesting the 
probable invasion of a mere occasional trespasser, they unmistakably show 
an asserted exclusive appropriation and ownership. Ib. 

4. In a writ of entry tried upon the plea of nul disseizin, the plaintiff must prove 
that he was seized within twenty years before the bringing of his writ. 

Hewes v. Coombs, 434. 
5. Under that plea, the defendant cannot defeat the action by showing title in a 

stranger under whom he does not show title in himself, unless such title 
proves that the plaintiff was not seized within twenty years. It was held, 
accordingly, that 'if the plaintiff claims under a deed received from the owner 
more than twenty years before he brought his writ, any evidence, that 
shows that he parted with that title to anybody, before the twenty years 
began to run, will defeat the action. lb. 

AGENT. 

See DEED, 14, 15. EXECUTORS AND ADMIN'ISTRATORS, 2. 

1. It is a general rule that agents to sell cannot be purchasers, and that trustees 
of every description, who are invested with power to sell, can never directly 
or indirectly become the purchasers of trust property. 

Appleton v. Turnbull, 72. 

2. The pledgor may afterwards authorize the pledgee to purchase, or he may 
ratify such purchase after it has been made. Ib. 

3. Such purchases are voidable and presumably void, though not conclusively 
so. Ib. 

4. The burden of showing authority for the pledgee to become the purchaser is 
cast upon the purchaser in such case. Ib. 
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5. The owner of a cargo offish, permitting the master of the vessel on which 
the fl.sh were laden to sell the same, wrote the purchaser, as follows: 
" Should the schooner Midnight now on Georges sell fresh fl.sh in Portland, 
will you please see that the check is made payable to my order, as the 
capt:lin is a stranger to me. By so·cloing, you will confer a f'avor." Held, 
that the notice was sufficient to entitle the owner to recover the price of the 
fish of the purchaser, who notwithstanding the notice paid the master, who 
absconded with the funds. Stanwood v. Trefethen, 295. 

6. One, who intrusts his signature to another fol' commercial use, that is, to 
have some business obligation written over it, becomes holden upon a 
negotiable promissory note fraudulently so written by the person so 
intrusted with it, and negotiated to an innocent holder. 

Breckenridge v. Lewis, 34:9. 
7. An accommodation indorser of such note, without notice of its infirmity, who 

takes it up at maturity in discharge of his own debt to the holder or in con
sideration of his own note given therefor, may recover the contents thereof 
from the maker. · I b. 

8. An agent of a school district, chosen at an election wholly void, is not an offi
cer def acto, although he attempts to exercise the office. 

Woods v. Bristol, 358. 

ALLOWANCE TO WIDOW. 

A widow is entitled to an allowance out of assets coming to the estate of her 
husband some years after a previous allowance not based on the new assets. 

Paine v. Forsaith, 66. 

APPEAL. 

In an appeal to the county commissioners, by a land owner, from the location 
of a town way duly laid out by the selectmen and accepted by the town, the 
record of the commissioners sufficiently shows that they acted within their 
jurisdiction when, after stating a compliance with all other requirements of 
the statute, it recites that they, '' do confirm the action of the selectmen in 
laying out said way." Eden v. Co. Com. 52. 

ASSAULT AND BATTERY. 

1. A complaint before a municipal court, charging an assault and battery does• 
not necessarily imply that an infamous crime is a11eged because such an 
offense may be punished by imprisonment for a term of years. As the 
statute also allows the sentence to be no more than a nominal fine the 
grade of the offense must be determined by the evidence adduced rather than 
by the fact alleged. State v. Cram, 271. 

2. If two persons engage voluntarily in a fight, either can maintain an action 
against the other to recover damages for the injuries he may receive. 

Gratton v. Glidden, 589. 
3. The fact that the fight was voluntary is admissible in evidence, as are many 

other facts, to keep clown the amount of the punitive damages, but not to 
reduce the actual damages. I b. 
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ASSESSORS. 
See TAXES. 

ASSIGNMENT. 
See WILL, 3. 

ATTACHMENT. 

1. A merchant, who has plows and harrows for sale, cannot claim one plow and 
one harrow 'exempt from attachment when he is duly declared insolvent. 

Files v. Stevens, 84. 
2. The notice of claim upon goods attached, as provided in R. S., c. 81, § 44, is 

not required to be given to the attaching officer before the goods are sold by 
him. Holmes v. Balcom, 226. 

3. A vessel at sea cannot be constructively attached, under the laws of Maine, 
by an officer upon the land. Bradstreet v. Ingalls, 276. 

4. An officer made return on a writ that he had attached, so far as he had power 
so to do, a vessel then at sea, and sought to make the attachment effective as of 
the date of the return by actual seizure of the vessel afterwards on her arrival 
in port. Held; that no attachment had been created by the return. I b. 

5. Where a grantee buys real estate, and at the request of the grantor pays the 
consideration due therefor to certain persons having suits pending against 
the grantor, with attachments on such real estaie to secure lien claims due 
them on the same, such grantee will be subrogated to the ownership of the 
claims thus paid, and, with the consent of such persons, he may prosecute 
such suits in their names for his own benefit, to prevent the priority of later 
attachments placed upon the property without his knowledge after he paid 
out his money and before he recorded his deed. Stevens v. King, 291. 

6. When notice of a deed is insufficient to defeat an attachment. I b. 
7. Under R. S. c. 70, § 34, an assignee is not entitled to prosecute an action to 

final judgment in order to preserve, for the benefit of all creditors, an attach
ment made within four months before the commencement of proceedings in 
insolvency, as against a mortgage given before such attachment, more than 
four months before the commencement of such proceedings, and recorded 
more than three months before the filing of the petition in insolvency but not 
until after the record of the attachment. Newbert v. Fletcher, 408. 

8. It is a sufficient specification of the nature and amount of the plaintiff's claim, 
and a compliance with the statute creating a lien on real estate, in an action 
on account annexed, to charge the defendant " to one year's damage for 
fl.owage of intervale on my home lot, &c., from September 1, 1873, to Septem
ber 1, 1874, agreed price." A judgment rendered thereon cannot be collater-
ally impeached. Coffin v. Freeman, 535. 

ATTORNEY. 

See DEED, 14, 15. REVIEW. 

BAILMENT. 

1. The reception ofmerchandise by a bailee under an invoice distinctly stating 
that such merchandise is at the risk ot' the bailee against loss by fire or 
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otherwise until returned, no other agreement appearing, conclusively 
implies a promise upon the part of the bailee to assume such risk. 

Reinstein v. Watts, 139. 
2. The bailment is a sufficient consideration for such promise. lb. 

BAY. 
Any portion of the sea which is bounded on three sides by the land and upon 

the fourth side by a line not more than three nautical miles in length which 
touches both opposite shores, is within the letter and spirit of c. 306 of Pub
lic Laws of 1889, prohibiting the taking of certain kinds of fish in bays, 
inlets, &c., where the distance from opposite shores of the same at any 
point, is not more than three nautical miles in width. 

State v. Murray, 135. 

BILLS AND NOTES. 
See PROMISSORY N oTEs. 

BOND. 
See WILL, 1. 

BROKER. 

1. To entitle a broker to commissions, where he is employed to sell real estate, 
he must produce a purchaser ready and willing to enter into a contract on 
the employer's terms. Garcelon v. Tibbetts, 148. 

2. This implies and involves the agreement of buyer and seller, the meeting of 
their minds, produced by the agency of the broker. lb. 

3. The defendant was the owner of a parcel of real estate which he authorized 
the plaintiff to sell for a certain sum. Nothing was said relative to the kind 
of deed to be given. The broker found a purchaser who refused to com
plete the transfer unless the defendant would give him a warranty deed, 
notwithstanding the defendant had a good title to the property. The 
defendant would not give a warranty deed, but offered to give a quitclaim 
deed, in usual form with special covenants and so the sale was not exe
cuted. Held: That the broker was not entitled to his commissions. 1 b. 

BURDEN OF PROOF. 
See CARRIER. CHAMPERTY. 

BY-LAWS. 
See WATER COMP ANY. 

CARRIER. 
1. When a consignee has a lien for advances upon goods on board ship, which 

are taken from the ship by an attaching officer on a writ against the con
signor without tendering to the carrier or the consignee the amount of the 
lien, the carrier may maintain an action therefor against the officer. 

Holmes v. Balcom, 226. 
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2. Although a common carrier insures the arrival of the property at the point of 
destination against everything, but the act of God and the public enemy, yet 
the condition in which it shall arrive there must depend upon the nature of 
the article to be transported. He does not absolutely warrant live stock 
against the consequences of its own vitality. Dow v. Packet Co. 490. 

3. But when the animal is delivered to him in a sound, healthy condition, and 
when delivered at the place of destination is found to be lame or diseased, 
if the carrier would excuse himself, the burden is upon him, to prove that 
the injury to the animal was from the cause above stated, and without 
his fault. lb. 

CASES EXAMINED, ETC. 

Cobb v. Dyer, 69 Maine, 494, affirmed, 
Cragin v. Cragin, 66 Maine, 517, affirmed, 
Dole v. Warren, 32 Maine, 94, examined, 
Erskine v. Moulton, 66 Maine, 276, affirmed, 
Everts v. Agnes, 4 Wis. 343, doubted, 
Fernald v. Johson, 71 Maine, 437, affirmed, 
Friend v. Garcelon, 77 Maine, 25, affirmed, 
Sampson v. Alexancle1·, 66 Maine, 185, affirmed, 
Small v. Danville, 51 Maine, 359, affirmed, 
State v. Fenlason, 78 Maine, 495, affirmed, 
State v. Paul, 63 Maine, 215, affirmed, 
Stoddard v. Harrington, 100 Mass. 88, criticised, 
Woodcock v. Calais, 66 Maine, 234, affirmed, 
Young v. Witham, 75 Maine, 536, affirmed, 

CERTIORARI. 

291. 
522. 
234. 
243. 
340. 
234. 
541. 
541. 
499. 
566. 
555. 
129. 
499. 
541. 

After notice on the petition for a town way was ordered and complied with, 
a railroad company purchased for fuel a lot of woodland across which the 
road was subsequently located; Held, That a writ of certiorari will not be 
issued to quash the proceedings of the location, simply because no "notice 
of the time and place of hearing upon the location was served upon the 
station agent of the railroad in the town "as prescribed in R. S., c. 18, § 26. 

Jl,fonson v. Co. Com. 99. 

CHAMPERTY. 
I. An agreement, to be champertous, must stipulate for the prosecution or 

defense of a suit. Litigation is an essential element of champerty. 
Burnham v. Heselton, 578. 

2. Where the defendant, an attorney, agreed in writing "to endeavor to collect 
a note." belonging to the plaintiff, who was to have seventy-five dollars, if that 
amount should be collected, and the defendant to have all O\'er that sum, 
and to pay all expenses incurred in the collection; but no mention was 
made of a suit as one of the means to be employed in the collection, and no 
suit was in fact employed. It was held: after the note had been collected 
that the plaintiff can not maintain a suit for recovery upon the ground that 
the agreement was champertous. Ib. 
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3. Such an agreement between an attorney and his client is prirna facie fraudu
lent; and the burden is upon the attorney to satisfy the jury, by a fair pre
ponderance of evidence, that he acted with all due fidelity towards •his 
client. Ib. 

See Burnham v. Heselton, 82 Maine, 495. 

CHOSES IN ACTION. 
See WILL, 9. 

CITY COUNCIL. 

Where an act is not to take effect until it has been accepted by the city coun
cil at a meeting legally called therefor, Held: That it may be accepted at a 
regular adjourned meeting duly held after a regular session of the city 
council; alsa, that 110 previous notice of the business to be acted on is nec-
essary to render its acceptance valid. Auburn v. Paul, 212. 

CLIENT AND ATTORNEY. 
See CIIAMPERTY. 

CLOUD ON TITLE. 
See EQUITY, 3. 

COLONIAL ORDINANCE. 
See FLATS, 1, 2, 3. 

CONDITION. 
See ACTION, 6. TRUST, 7. WILL, 17. 

CONSIDERATION. 
See BAILMENT, CONTRACT, 3. DURESS. 

CONSIGNEE. 
See CARRIER. 

CONSTITUTIONAL LAW. 
See SALES. 

1. Article I, sec. 7, of the Constitution of Maine, provides that" no person shall 
be held to answer for a capital or infamous crime, unlesi-; on a presentment 
or indictment of a grand jury, except in cases of impeachment, or in such 
cases of offences as are usually cognizable by a justice of the peace." 

Butler v. Wentworth, 25. 
2. The legislature, by public statute of 1891, c. 132, for the offense with which 

the petitioners were charged, imposed a penalty of five hundred dollars and 
costs, and in addition thereto imprisonment for one year, and in default of 
payment of such fine and costs, one year's additional imprisonment. lb. 

3. The act of the legislature in thus increasing the penalty, and rendering 
imperative a sentence of imprisonment for a ~erm of not less than one year, 
has rendered the crime infamous within the meaning of the Constitution, 
and as such, no person can lawfully be held to answer for the same except 
upon a presentment or indictment of a grand jury. Ib. 
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4. A trial justice or municipal judge has no original jurisdiction in such cases 
and can only hold to bail. If>. 

5. The Act of 1889, c. 285, relating to drains and sewers, is not in violation of 
Art. IX, of the Constitution, which requires taxes upon property to be 
"assessed equally, according to the just value thereof.'' 

Auburn v. Paul, 212. 
6. A land owner may be required to contribute towards the cost of a public 

work, a sum equal to the increased value of his property by reason of peculiar 
and special benefits thereby given, in addition to those bestowed upon him in 
common with the general public. lb. 

7. A complaint before a municipal court, charging an assault and battery does 
not necessarily imply that an infamous crime is alleged because such an 
offense may be punished by imprisonment for a term of years. As the 
statute also allows the sentence to be no more than a nominal fine the 
grade of the offense must be determined by the evidence adduced rather than 
by the fact alleged. State v. Orrtm, 271. 

8. The Legislature is not prevented by any constitutional provision from con
ferring jurisdiction upon trial justices and police or municipal courts to 
sentence a person to confinement in jail for a period exceeding thirty days; 
nor from conferring a greater jurisdiction upon municipal or police courts 
than upon trial justices. lb. 

9. The statute of this State which makes a ticket for a passage on any railroad 
binding on the railroad company for six years from its date, with the right 
of the holder of the ticket to stop off at usual stopping places as often as he 
pleases during that period, cannot apply to a ticket purchased in Canada 
for a continuous passage on a particular day over the defendant's road from 
that Province through portions of the states of Vermont and New Hamp
shire into Maine. Such an application of the statute would work an inter
ference with both foreign and inter-state commerce in the carriage of pas-
sengers. Lafarier v. R. R. Co. 286. 

10. The State has the exclusive jurisdiction to regulate and control the fisheries 
in the waters of the State, both tidal and interior waters. 

State v. Tower, 444. 
11. The right to fish in its waters is not a privilege· of the citizens in the several 

States; and granting to citizens of this State the right to fish for and take 
fish in a manner and for a purpose described in R. S., c. 40, § 48, is not a 
discrimination against the •' privileges" of citizens of the several States 
within the meaning of Art. IV, § II, Part I, of the Constitution of the 
United States. lb. 

12. Chapter 40, § 48, of R. S., is valid. I b. 

CONTRACTS. 
See DURESS, 2. 

1. A contract made on Sunday, where the transaction of such business is pro
hibited, is an illegal contract•and void between the parties. 

Bank v. Kingsley, 111. 
2. The indorsement of a promissory note is an act within the statute prohibiting 

secular business on the Sabbath. I b. 
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3. Before a party can defend an action, based on contract, on the ground that it 
is a Sunday contract, he must make restoration of whatever consideration 
he may have received under such contract. I b. 

4. The court will take judicial notice of the computation of time, and upon 
what day of the week a certain day of the month falls, or that a certain day of 
the month falls upon Sunday. lb. 

5. Revised Statutes, c 82, § 116, applies to actions of assumpsit on the contract 
even though the consideration cannot, in the nature of things, be restored. 
It does not apply to actions for negligence, but leaves the Sunday law (R. 
S., c., 124, § 20,) in full operation as to them. Wheelden v. Lyford, 114. 

6. The reception of merchandise by a bailee under an invoice distinctly stating 
that such merchandise is at the risk of the bailee against loss by fire or 
otherwise until returned, no other agreement appearing, conclusively implies 
a promise upon the part of the bailee to assume such risk. 

Reinstein v. Watts, 139. 
7. The bailment is a sufficient consideration for such promise. I b. 
8. To entitle a broker to commissions where he is employed to sell real estate, he 

must produce a purchaser ready and willing to enter into a contract on the 
employer's terms. Garcelon v. Tibbetts, 148. 

9. This implies and involves the agreement of buyer and seller, the meeting of 
their minds, produced by the agency of the broker. I b. 

10. 1\ n agreement by a caterer with a committee of Masonic Societies to furnish, 
for fifteen hundred dollars, dinners on a public occasion for two thousand 
Masons, and also to furnish free of charge dinners to as many musicians as 
might accompany the Masons on such occasion, is in effect an agreement 
that the caterer shall receive that sum for all the dinners to be so furnished 
including those partaken by the musicians. Ponce v. Smith, 266. 

11. The caterer failing to furnish as good an entertainment as he agreed to, 
although acting in good faith, he may recover upon the contract tbe stipu
lated price less a sum equal to what it would have cost to supply the defi-
ciency. lb. 

12. If, however, the parties in an action for the price of the dinners assent to the 
rule (not strictly legal) that the caterer may recover for the value of the 
food actually consumed on the occasion, it should be the value of the food 
consumed by both Masons and musicians. lb. 

13. The contract is the guide by which the differences of the parties are to be 
adjusted. lb. 

14. A stipulation, that the trustees of a certain fund, to be raised by su bscrip
tion, should signify their acceptance of the trust in writing, is a condition 
precedent to their right to enforce such subscriptions. 

Wiswell v. Bresnahan, 397. 
15 '. A regulation of a water company providing that takers of water shall be 

liable to pay rent for the whole year, whether they actually use it for that 
length of time or not, and to make payment yearly in advance, without special 
agreement, is unreasonable. · Water Co. v. Adams, 472. 

16. One cannot be held to have made a special contract, to pay acco~·ding to 
such regulations, merely by showing that he has knowledge of the regulation; 

VOL. LXXXIV. 40 
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but the company must show that he expressly assented to it and agreed to 
be bound by it. I b. 

17. Oral evidence cannot be admitted to alter or vary a written contract, nor to 
engraft thereon conditions inconsistent with its terms. 

Parish v. Pel'ham, 563. 
18. In an action to recover the defendant's subscription for building a meeting

house, he offered to prove that when he signed the paper it was the under
standing on his part that another person should subscribe an equal 
amount, and that he, the defendant, should not be required, in any event, to 
pay any more than such other person. The court at the trial excluded the 
offered evidence, and also other offers of oral proof of what was said, or 
understood, at the time of signing the paper. Held; correct. I b. 

19. A town order, calling for the payment of money ageeeable to a vote of the 
town specifically mentioned, with interest annually, falls due at the time 
specified in such vote of the town, the same as if such vote had been recited 
in the order itself'. Willis v. French, 593. 

CORPORATION. 
See RAILROAD. WATER COMPANY. 

1. By virtue ofR. S., c. 4:6, § 48, debts which a stockholder has against an insol
vent corporation may be set off against a debt which he owes for unpaid 
stock, in a snit against him by an assignee of the in'solvent corporation as 
well as when suit is brought by a judgment creditor. 

Appleton v. Turnbull, 72. 
2. The capital stock of a corporation is a trust fund for the payment of its 

debts. I b. 
3. Unpaid stock is as much a part of the assets of the corporation as the money 

that has been paid in upon it. lb. 
4. The power under a charter of a water company to establish prices and rents 

to be paid for water, subject to the control of the Legislature, does not 
deprive the Court of its jurisdiction to adjudicate between parties upon 
their legal rights. Water Co. 11, Adams, 472. 

COUNTY COMMISSIONERS. 
See APPEAL. DAMAGES, 1. 

CRIMINAL LAW. 
See INDICTMENT. INTOXICATING LJQUOits. PLEADING. PRACTICE, 9. 

Yl<~RDICT. 
1. A trial justice or municipal judge has no original jurisdiction in cases under 

Stat. 1891, c. 132, and can only hold to bail. Butler v. Wentworth, 25. 
2. On the trial of an indictment alleging an assault with intent to kill and mur

der, it is correct to instruct the jury that the respondent would be guilty 
of an attempt to commit manslaughter, if he assaulted the complainant in 
the heat of passion upon sudden provocation, with intent to kill him. 

State v. Clair, 248. 
3. Definitions of law given by a judge in the trial of a criminal cause, which, 
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although not altogether apposite to the question pending, are not unfavor-
able to the accused, cannot be the ground for exceptions by him. I b. 

4. A complaint before a municipal court, charging an assault and battery does 
not necessarily imply that an infamous crime is alleged because such an 
offense may be punished by imprisonment for a t'.:>rm of years. As the 
_statute also allows the sentence to be no more than a nominal fine the grade 
of the offense must be determined by the evidence adduced rather than by 
the fact alleged. State v. Cram, 271. 

5. The Legislature is not preYented by any constitutional provision from con
ferring jurisdiction upon trial justices and police or municipal courts to 
sentence a person to continement in jail for a period exceeding thirty days; 
nor from conferring a greater jurisdiction upon municipal or police courts. 
than upon trial justices. I b. 

6. A wilful and corrupt attempt to prevent the attendance of a witness before· 
any lawful tribunal organized for the administration of justice is an indict
able offense at common law. The essence of the offense consists in a wilful 
and corrupt attempt to interfere with and obstruct the administration, 
of justice. State v. Holt, 509. 

7 Intentionally and designedly to get a witness drunk, for the express purpose· 
of preventing his attendance before the grand jury, or in open court, is such1 
an interference with the proceedings in the administration of justice as wilL 
constitute an indictable offense. Ib. 

8. In an indictment for such an offense, it is not necessary to aver that the wit
ness had been summoned, or that a summons had been issued, or that a cause· 
was pending requiring the attendance of a witness. Ib. 

9. In capital cases and cases in which the accused, if found guilty, is liable to be 
punished by imprisonment for life, it is error to allow the jury to seal up 
their verdict and then separate before returning it into court. 

State v. McCormick, 566. 
10. Rape is a crime for which a person, if found guilty, is liable to be punished 

by imprisonment for life; and in such a case it is error to allow the jury to seal 
up their verdict and then separate before returning it into court. I b. 

11. In cases not capital, and cases in which the accused is not liable to be pun
ished by imprisonment for life, a sealecl verclict is allowable; but such a 
verdict must be in proper form and be signed by the foreman of' the jury; and 
a piece of' paper having nothing upon it but the word "guilty," and not 
signed by the foreman, is not a legal verdict, and can not be legally accepted 
and affirmed. I b. 

12. If an illegal verdict is affirmed against the protest of the accused in a crim
inal case, he may file a motion in arrest of judgment, and if his motion is 
overruled, exceptions will lie. I b. 

13. In proper cases a sealed verdict may be returned and affirmed in criminal as 
well as civil cases; or, in criminal cases, if a sealed verdict is returned, an 
oral verdict may be taken and affirmed, the difference being merely a matter 
of form; and the verdict will be legal whether taken and affirmed in the one 
form or the other, provided the proceedings are in other particulars regular 
and according to law. I b. 
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DAMAGES. 
See ACTION, 5. ASSAULT AND BATTERY, 3. EASEMENT, 3, 4. 

I. When the land owner appealing from the location of a way had no damages 
awarded him by the town, the county commissioners have jurisdiction 
over the subject of damages; and their award of damages to him is valid. 

Eden v. Co. Com., 52. 
:2. Where the conditional purchaser of a buck board gave to the plaintiff therefor 

· one promissory note for seventy-nine dollars and a Holmes note for sixty
one dollars, and subsequently paid a part of the former and gave a new note 
for the balance, in trover for the conversion of the board by a third person; 
Held: That an instruction that. " the plaintiff could recover, if anything, 
the amount due on the Holmes note and the new note, provided such amount 
did not exceed the value of the buckboard at the time of the conversion," 
afforded the defendant no cause for exception. 

Towe1· v. Haslam, 86. 
:3. In trover by the owner for conversion of personal property only nominal dam

ages are recoverable, if the same property has been attached by a creditor 
of the owner. Jones v. Cobb, 153. 

4. An agreement by a caterer with a committee of Masonic Societies to furnish 
for fifteen hundred dollars, dinners on a public occasion for two thousand 
Masons, and also to furnish free of charge dinners to as many musicians as 
might accompany the Masons on such occasion, is in effect an agreement 
that the carerer shall receive that sum for all the dinners to be so furnished 
including those partaken by the musicians. Ponce v. Srnith, 266. 

5. The caterer failing to furnish as good an entertainment as he agreed to, 
although acting in good faith, he may recover upon the contract the stipu
lated price less a sum equal to what it would have cost to supply the defi-
ciency. Ib. 

6. If, however, the parties in an action for the price of the dinners assent to 
the rule (not strictly legal) that the caterer may recover for the value of 
the food actually consumed on the occasion, it should be the value of the 
food consumed by both Masons and musicians. Ib. 

DAYS OF GRACE. 
1. A note which without grace would become due on Sunday is not to be 

regarded as payable on Saturday before, so as to be with grace added due 
on Tuesday afterwards, but such note is due and payable on Wednesday 
after such Sunday. Bartlett v. Leathers, 241. 

2. It is only when the last day of grace falls on Sunday that the time of a note 
is shortened by a day. I b. 

DEATH. 
Where an execution issues after judgment and the land is seized and advertised 

for sale by the sheriff during the life of the judgment debtor, and the sale is 
made and the proceedings completed after his death, Held; that the proceed-
ings are not arrested by the debtor's death. Coffin v. Freeman, 535. 

DECEIT. 
In an action of deceit against a person for verbal misrepresentations of the 

financial standing of another, made in order to obtain a credit for such 
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other person, such credit having been thereby obtained, the case is not saved 
from the operation of the statute of frauds by the fact that the defendant 
also at the same time misrepresented his own financial standing and made 
certain personal promises that he has not kept. Brown v. Kimball, 280. 

DEED. 
See BROKER. FISH, 6. HusBAND AND WIFE, 2. TAXES, 1-7, 10-11. 

TRUST, 1, 2. 
1. Where land bounded southerly on the seashore and extending one league in 

width on each side of a river at its mouth, was granted together with the 
island of Mount Desert and '' other islands on the fore part of said two 
front leagues;'' - Held; that in ascertaining the location of the •· other 
islands" mentioned, the rule governing ''flats" between adjoining owners of 
land situated on the rear shore does not apply. Roberts v. Richards, l. 

2. The defendants claim title to one of the six Porcupine islands in Frenchman's 
Bay, known as Hound Porcupine, through the State of Maine from the Com
monwealth of Massachusetts in 1819 and 1876. The plaintiffs contend that 
the Commonwealth, by Resolve in 1787 granted it with other islands to one 
Gregoire. It appeared that a few months thereafter a special agent of the 
Commonwealth and Gregoire with a surveyor proceeded to the locality and 
established the lines of the grant. Five years afterwards Gregoire conveyed 
all the land and islands granted, mentioning thirteen islands by name, but 
not including any of the Porcupines or others in their vicinity, and never 
afterwards, so far as the county registry shows, attempted to conv(~y any of 
the Porcupine islands. On the other hand, the Commonwealth did subse
quently authorize the location of five hundred acres on the Porcupine islands. 
Held; that in the absence of any more direct evidence of the location of the 
grant, these contemporaneous and subsequent acts of the parties are sufficient 
evidence that Round Porcupine was not included therein. I l>. 

3. To effect the disseizin of the real owner of land, the entry under a duly reg- · 
istered deed from one having no title, must be followed by an open, noto
rious, exclusive possession, continued uninterruptedly during the. statute 
period. lh. 

4. Such a deed is evidence of the extent of the grantee's claim, but the regis
tration is constructive notice to those only who would claim under the same 
grantor. I b. 

5. The essential use and occupation by one claiming adversely must be of such 
unequivocal character as will reasonably indicate to the true owner visiting 
the premises during the statute period, that, instead of suggesting the prob
able invasion of a mere occasional trespasser, they unmistakably show an 
asserted exclusive appropriation and ownership. Il,. 

6. The facts in this case are not such as can lay the foundation of a, presumed 
grant from Mussachusetts or Maine. I b. 

7. The owner of the upland adjoining tide-water prirna facie owns to low 
water mark; and does so, in fact, unless the presumption is rebutted by; 
proof to the contrary. Snow v. JJ,Jt. Desert, &c., Co. 14. 

8. When the terms " the sea," or " shore," are used in a deed to designate one
boundary of the parcel conveyed, they describe that side of the beach Olli 
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which the sea coincides with it, and, therefore, include the beach to low 
water mark. lb. 

!:I. The plaintiff claimed under a deed containing the following description : "Be
ginning at the sea on Benjamin Ash's line; thence south on the said Ash's 
line to the highway; thence west on the highway ten rods to a stake; thence 
north to the shore parallel with said Ash's line; thence east to the first 
bouncls mentioned." It did not appear that the grantor intended to retain 
the adjoining shore as distinct from the upland. Held: That the deed 
conveys to the plaintiff the flats, or shore, with the upland. lb. 

10. In a real action it appeared that the parties owned adjoining lots in the 
towns of Skowhegan and Cornville, and the contention was the location of 
the dividing line, the deeds of both parties, as early as 1827, recognizing the 
town line as the boundary. The issue by the pleadings presented the ques
tion of title to a narrow strip of land from one to two rods wide claimed by 
the plaintiff and alleged to be in the defendant's possession, the defendant 
having duly disclaimed title to the land lying south of a certain fence and 
claiming only the land lying north of it by adverse possession. Held; that 
the burden was upon the plaintiff to prove that he had title to the strip of 
land in controversy and so entitled to judgment for its possession as against 
the defendant. .1..lfagoon v. Davis, 178. 

Hrlrl, also, tlnt while the proceedings of the commissioners appointed in 
1877, by the Supreme Judical Court, under R. S., 1871, c. 3, § 43, to 
ascertain and determine the town line may be competent evidence to show 
the location of monuments, &c., indicating the location of that line, they 
are not conclusive upon adjoining owners, holding under deeds running back 
to 1827, and it appearing that the parties had no notice of the proceedings 
nor opportunity to be heard. 

11. Of the mutual recognition of dividing lines. lb. 
12. The rule, which admits as evidence in real actions office copies of deeds 

when the party claiming under them is not the immediate grantee therein, 
applies to mortgages as well as to absolute deeds. 

Wfring Co. v. Electric Co., 284. 
13. When an office copy of a mortgage is so admitted, which purports to have 

been executed for a corporation by its agent, due execution and delivery of 
such mortgage are to be presumed until something appears to show the 
contrary. lb. 

H. A description in a deed which runs down the middle ofa stream in which the 
tide ebbs and flows, thence across the stream to the upland on the southerly 
side, and thence on the southerly side of such stream, conveys to the 
grantee the land on that side between high and low water mark. 

Erskine v. Moulton, 243. 
:See Erskine v. Moulton, 66 Maine, 2i6. 
15. The grantor in a deed conveyed certain premises to the grantee, reserving 

to himself for the benefit or his other land a right of way in a carriage 
road acro&s the land conveyed, or, in the event of the carriage road being 
changed in route by the grantee, then in such substituted road, and also 
reserving a similar right in another road across such premises or in any new 
;road substituted therefor. Held; that the grantee could substitute one 

1 
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new road for the two former roads if the one be as convenient and beneficial 
for all the purposes of the grantor as the two would be. 

Lyon v. Lea, 254. 
16. A deed cannot be delivered directly to the grantee himself, or to his 

agent or attorney, to be held as dh escrow. Hubbard v. Greeley, 340. 
17. Delivery to the attorney as such is equivalent to a delivery to the grantee 

himself, and it is not competent for the grantor, or those claiming under 
him by a subsequent conveyance, to show by oral evidence that a condition 
was annexed to the delivery, for the non-performance of which the deed 
never became operative. Ib. 

18. The record of a deed, the original being lost, describes a parcel, with metes 
and bounds beginning thus: "undivided half of one and also one other 
parcel of land," &c. There was evidence that the words "undivided half 
of" were interlined. Held: That one undivided half of the parcel was con-
veyed by the deed. and not the whole. lb. 

19. Under R. S., c. 61, § 1, it is a sufficient joinder of a husband in his wife's 
deed of real estate directly conveyed to her hy him, if he gives his written 
assent thereto by joining in the testimoniurn clause under his hand and seal 
"in testimony of his relinquishment of his right of dower," and acknowl
edges the instrument to be his free act and deed. 

Robert.'I v. McIntire, 362 
20. Where a grantor conveyed a parcel of land with a church edifice thereon 

with a warranty against claims through or under himself, to the Bishop of the 
Protestant Episcopal church for the diocese of Maine, receiving five hundred 
dollars therefor, not an extremely inadequate price under the circumstances 
for the interest actually conveyed, the money paid having been collected 
through contributions from friends of the church, the conveyance being 
made to the bishop "and his successors in office, upon the condition that 
it [the property conveyed] shall be forever held for the use of the Protestant 
Episcopal church in Old Town," the grantor having at the date of the con
veyance a technical fee in the estate subject to a right of perpetual use by 
the church, excepting as to a basement hall in the building, in which the 
grantor had a qualified right of use: it was helcl, that the deed is not upon 
a condition that can be the foundation for any forfeiture to the grantor or 
his heirs, and that the instrument of conveyance merely creates a trust in 
the bishop for the benefit of the parish at Old Town, and enforceable in equity 
only in its behalf. Neely v. Hoskins, 386. 

DEMURRER. 
See PLEADING, 5. 

DESCENT. 
1. Our statute limits the rights of collateral inheritance by representation to the 

grandchildren of a deceased brother or sister, another brother of the intes
tate being alive. In such case the inheritance does not extend to the chil-
dren of grandchildren. Stetson v. Eastman, 366. 
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2. A legally adopted child is a lineal descendant of its adopting parents within 
the meaning of the R. S., c. 74, § 10; and as such, may take a legacy given 
by will to one of its adopting parents, and thus prevent the legacy from 
lapsing, when the legatee dies before the testator. 

' Warren v. Prescott, 483. 

DEVISE. 
See WILL. 

A testatrix, in addition to other bequests, made to each of two persons a sep
arate pecuniary legacy, and then gave the rest of her estate, mostly money 
and personal effects, to both of such persons, by a residuary clause in these 
words: "All the rest and residue of my estate I give to [the persons named] 
and I appoint them executors of this, my will." One of such legatees died 
in the lifetime of the testatrix. Held: 

1. That the separate gift to such deceased legatee lapses into the residue 
of the estate. 

2. That the surviving legatee takes half of the residue as thus increased. 
3. And that the other half lapses, and goes to the heirs of the testatrix, 

no other disposition being made of it by her will, subject to the expenses 
incurred to obtain a construction of such bequests. 

Stetson v. Eastman, 366. 

DISCHARGE. 
See lNS0L v1rncY. 

DISSEIZIN. 
See ADV.KRSE USE. REAL ACTION, 3. 

DURESS. 
1. A promissory note taken in payment of money embezzled, is not void by rea

son of duress, because obtained on threats of a criminal prosecution, and is 
held for good consideration, to wit : the money stolen. 

Thorn v. Pinkham, JOI. 
2. Money obtained by fraud or duress, or under such circumstances of oppres

sion actual or threatened, as renders it unconscionable for the one receiving 
it to retain it, may be recovered back. Parker v. Lancaster, 512. 

3. When one demands money under a claim of right, and uses no other means 
to obtain it than importunity and persistency, or a threat expressed or 
implied, of resort to litigation to obtain it if it is not voluntarily paid, and 
the one of whom the money is demanded has time for consideration and 
deliberation, and to obtain the advice of counsel or friends, and the money 
is then voluntarily paid to settle the demand, it cannot be recovered back, 
though the demand is illegal and unjust. Ib. 

4. The law favors the compromise of doubtful claims, and does not allow set-
tlements arrived at by mutual concessions to be lightly set aside. I b. 

5. When both parties possess equal knowledge of the facts, or possess equal 
means of obtaining such knowledge, and one of them voluntarily pays a 
claim made against him by the other, the money so paid cannot be recovered 
back. Ib. 
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EASEMENT. 
2. In 1889, the plaintiffs sued the defendant in trespass for disturbance of their 

right of way, acquired by grant, across defendant's railroad. The right of way 
which they held was appurtenant to lands they owned northerly of the rail
road. It was changed somewhat from its accustomed course by the defend
ant's servants upon the southerly side of the railroad. The changes alleged 
were as follows: (1,) In 1881, digging cellars and erecting four houses 
fronting upon a highway, which had been located in 1876, and which struct
ures covered about one hundred and fifty feet along the way. (2,) In 1888, 
excavating the surface, along which the way ran, to the depth of five or six 
feet, to get a practicable grade for a spur track leading from the main track 
to a graYel pit belonging to the defendant. 

Fitzpatrick v. R. R. 33. Srnith v. Same, 33. 
2. A new and convenient way passing m·er the defendant's land, and connecting 

with a public highway, was substituted by the defendant for that part of the 
old way interrupted by the houses. The plaintiffs made no claim for dam
ages hut used the substituted way for seven years. Held; That the plaint
iffs had accepted the new way in lieu of that destroyed by the cellars and 
housei-1, and had acquiesced in the change and intentionally surrendered and 
abandoned the old way in consideration of the new one opened for their 
benefit. lb. 

3. In making the excavations, in 1888, which deprived the plaintiffs of the use of 
their way for two hundred and fifty feet, the defendant invaded the plaint
iffs' rights. Another suitable way about twenty feet distant was provided 
for the use of the plaintiffs as a substitute for the old one, and after the 
lapse of about two weeks was adopted and used by them. Held; That as it 
appears that the parties did not sustain any actual damage as a necessary 
result of this modification in the location of the way,- one of them having 
received satisfaction for the temporary inconvenience pending the defend-
ant's operations,- only nominal damages should be allowed. lb. 

4. The plaintiffs refused for a short time to travel on the substituted way, under 
the impression that by so doing they would recognize a right in the defend
ant to make the change and thereby surrender their rights in the old loca
tion. They claimed substantial damages for this interruption. Held; That 
the law makes it incumbent on a person, for whose injury another is respon
sible, to use all ordinary care and to take all reasonable measures available 
to avoid the loss and render the damage as light as practicable; and it will 
not permit him to recover any damage which rnig·ht have been prevented by 
the exercise of such care and diligence. Also, That the plaintiffs' right of 
way was not extinguished by the defendant's exercise of the power of eminent 
domain, and was not paid for in the estimation of land damages; and, there
fore, the plaintiffs' rights were invaded in making the excavations in 1888. 

lb. 
5. The gra11tor in a deed conveyed certain premisP-s to the grantee, reserv-. 

ing to himself' for the benefit of his other land a right of way in a carriage 
road across the land conveyed, or, in the event of the carriage road being 
changed in route by the grantee, then in such substituted road, and also 
reserving a similar right in another road across such premises or in any 
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road substituted therefor. Held; that the grantee could substitute one new 
road for the two former roads if the ont be as convenient and beneficial for 
all the purposes of the grantor as the two would be. Lyon v. Lea, 254. 

ELECTIONS. 
See REGISTRATION AC'I'. 

1. Illegal voting is an offense at common law. State v. Philbrick, 562. 
2. Wilfully depositing more than one vote during the same balloting fo1• a 

town officer, or a school district officer, is an indictable off'ense. 1 b. 

EMINENT DOMAIN. 
See EASI<~:\rnNT, 1-4. 

EQUITY. 
1. The Supreme Judicial Court has jurisdiction in equity, in a proper case, to 

decree upon a bill by the vendor specific performance of a contract in writing 
for the purchase of land; but does not take jurisdiction in equity, when 
the plaintiff has a plain, adequate ancl complete remedy at law. 

Porter v. 11ft. Desert, &c. Co. 195. 
2. To give the court jurisdiction in equity, it must appear by the allegatious in 

the plaintiff's bill that his remedy at law is not plain, adequate and complete. 
lb. 

3. Upon a bill in equity to remove a cloud from title to real estate, it appeared 
that the plaintiff, Mark Hodgdon, conveyed his farm to his brother in fraud 
of creditors, and by a subsequent arrangement it was conveyed to the 
defendant with an oral agreement that it should be held for said plaintiff's 
support during his lifetime, and at his decease it should go to the children 
of his first wife. Afterwards the defendant conveyed the property to said 
plaintiff, and as a part of the same transaction received a mortgage back 
conditioned that he would not convey the premises for any other considera
tion than to secure his support, and in the event of such conveyance the 
difference between a reasonable compensation for such support and a just 
valuation of the property should be paid O\'er to the children of the first 
wife. Still later said plaintiff conveyed the property to his co-plaintiff nnd 
took a mortgage back to secure the support of himself and wife during their 
natural lives. Held, that the mortgage to the defendant is not void as being 
a restraint upon the alienation of property, and is not a cloud upon the title. 

Hodgdon v. Clatk, 314-. 
4. The statute (R. S., c. 77, § 6,) allows a creditor to collect, by a bill in equity 

a debt out of property fraudulently conveyed by his debtor, although such 
property can be come at to be attached on writ or seized on execution. 

· B1·own v. Kirnball Co. 492. 
5. The burden is upon the appellant to show error in the decision of a single 

justice in matters of fact, in an equity hearing. Berry v. Berry, 541. 
6. It is no defense to a bill in equity, seeking payment of the husband's pre-exist

ing debt from lands conveyed to the wife by him, that the purchase was made 
with his pension money. lb. 



Me.] INDEX. 619 

EQUlT ABLE FEE. 
See TRnsT. 

ESCROW. 
See DEim, 14, 15. 

ESTOPPEL. 
However well calculated the conduct of one may be to influence another to act 

in a particular manner, no estoppel can arise unless he who alleges it was 
thereby induced to and did in fact act. Tower v. Haslarn, 86. 

See Lyon v. Lea, p. 259. 

EVIDENCE. 
See FHAUDS (STAT. 01◄') lNT0X. LIQUORS, 10, 11, 12. 

1. On motion for a new trial on the ground of a newly discovered witness, who 
will testify to important facts, evidence impeaching the credibility of the 
witness is admissible. Greenleaf v. Grnunder, 50. 

2. Relationship of the parties, as well as the pecuniary circumstances of the 
parties, has legitimate weight upon the question of payment. 

Knight v. McKinney, 107. 
3. Evidence that a seine was large enough to take in six hundred or seven hun

dred barrels of fish at one haul, is suffl cient proof that a seine was of more 
than one hundred meshes. State v. ;Jfarray, 135. 

4. The proceedings of the commissioners appointed in 1877, by the Supreme 
Judicial Court, under R. S., 1871, c. 3, { 43, to ascertain and determine the 
town line may be competent evidence to show the location of monuments, 
&c., indicating the location of that line. They are not conclusive upon adjoin
ing owners, holding under deeds running back to 1827, and it appearing that 
the parties had no notice of the proceedings nor opportunity to be heard. 

:Magoon v. Davis, 178. 
5. Recitals of the collector in a tax deed are not evidence of the facts recited. 

Ladd v. Dickey, 190. 
6. A declaration by the testator in his will that the contestant, one of his chil

dren, had otherwise been amply providt!d for, must have great weight in con
sidering whether the provisions of the will bear internal evidence that it was 
a free and voluntary act, and not the offspring of mental d0fect, obliquity or 
perversion. King v. Holmes, 212. 

7. In an action for a malicious prosecution, evidence that the defendant in com
mencing the prosecution complained of, acted in good faith upon the advice 
of the trial justice who issued a warrant upon his complaint, is incompetent 
to prove probable cause or excuse the want of it. Finn v. Frink, 261. 

8. In a suit on a judgment alleged to have been recovered before a trial justice 
the plaintiff is not entitled to introduce secondary evidence of the contents 
of the record of such judgment, by i..howing that the original record is in 
the possession of a person who resides outside of the state, no other reason 
appearing for the failure to produce such record. 

Knowlton v. Knowlton, 283. 
9. The rule, which admits as evidence in real actions office copies of deeds 
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when the party claiming under them is not the immediate grantee therein, 
applies to mortgages as well as to absolute deeds. 

Wiring Co. v. Electric Co. 284. 
10. When an office copy of a mortgage is so admitted, which purports to have 

been executed for a corporation by its ugent, due execution and delivery of 
such mortgage are to be presumed until something appears to show the 
contrary. lb. 

11. Neither a school district warrant nor the agent's return thereon can be con
tradicted collaterally. If they are genuine documents, they are conclusive 
evidence, of what they appear to show, in all collateral proceedings. 

Woods v. Bi·istol, 358. 
12. Where a mass of evidence, principally documentary, has been introduced 

against objection, in the trial of a cause, and such evidence, although inap
plicable and irrelevent to the issue, is of a character plainly calculated to 
mislead the jury or prejudice them against the losing party, a new trial will 
be granted. Atkinson v. Parks, 414. 

13. It is not an objection to the admission of evidence, pertinent for one purpose 
only, that it is susceptible of being used for another purpose to the prejudice 
of a respondent on trial in a criminal prosecution; the protection against 
any perversion of the evidence being in such explanation of the matter as 
the presiding judge may impart to the jury. State v. Farmer, 436. 

14. In the trial of a respondent for unlawfully selling spiritous liquors, the 
record of his conviction for a similiar offense, however ancient it may be (in 
this case twenty-seven years old), is admissible in evidence to affect his credi
bility as a witness, he having testified in his own behalf in such trial. lb. 

15. Oral evidence cannot be admitted to alter or vary a written contract, nor 
to engraft thereon conditions inconsistent with its terms. 

Pa.risk v. Perhan, 563. 
16. In an action to recover the defendant's subscription for building a meeting

house, he offered to prove that when he signed the paper it was the under
standing on his part that another person should subscribe an equal amount, 
and that he, the defendant, should not be required. in any event, to pay any 
more than such other person. The court at the trial excluded the offered 
evidence, and also other offers of oral proof of what was said, or understood, 
at the time of signing the paper. Held; correct. lb. 

EXCEPTIONS. 
See CRIMINAL LAW, 12. PRACTICE. 

I. Upon the issue whether an ox that drools is a defective animal, an instruction 
that the jury "may call into requisition their practical experience and knowl
edge relating to cattle of this kind," is erroneous. 

Page v. Alexander, 83. 
2. Generally the Law Court can act upon a bill of exceptions only in the form as 

made up and allowed at nisi prius; but the stenographer's report when 
expressly made a part of the bill, must control the allegations of fact if there 
be a conflict. Tower v. Haslmn, 86. 

3. Requested instructions not based upon the facts proved are properly 
refused. 1 b. 
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4. Requested instructions must be complete and correct as an entirety, other-
wise they are properly refused. 1 b. 

5. The decision of a presiding judge as to matters of fact, in a case referred to 
him with right to except, is conclusive. Pettengill v Shoenbar, 104. 

6. A party may except to any opinion, direction or judgment of the presiding 
justice upon questions of' law; but this does not include such opinions, 
directions or judgments as are the result of evidence, or the exercise of 
judicial discretion. lb. 

7. Definitions of law given by a judge in the trial of a criminal cause, which, 
although not altogether apposite to the question pending, are not unfavorable 
to the accused, cannot be the ground for exceptions by him. 

State v. Clair, 248. 
8. In jury waived cases, when a party wishes to take exceptions to the illegal 

introduction, or the improper use, of evidence, he should have the purpose 
for which the evidence is admitted or used distinctly stated in the record; 
for illegality is not to he presumed, it must be made to appear. 

EXECUTIONS. 
See LEVY, 2, 3. 

Hartwell v. Ins. Co. 524. 

EXECUTOR AND ADMINISTRATOR. 
1. In an action against an intestate estate, in the hands of a.n administratix de 

bonis non, the defense that the unadministered assets which came into her 
hands from her predecessors were exhausted in discharge of the preferred 
debts, must be sustained, if at all, by regular probate proceedings. 

Woodbridge v. Tilton, 92. 
2. When joint executors, one of whom resides out of the State, when appointed 

give a joint notice only of their appointment, and omit to insert therein the 
name and address of the agent or attorney in the State of the latter, they 
cannot avail themselves of the special statute of limitations in an action 
against the estate of their testutor. Dyr,r v. Walls, 143. 

3. Where a, life policy is payable to the widow, it does not become assets of the 
estate; and the administrator can neither collect it, nor maintain an action 
against her, under H. S., c. G4, § 48, to recover the premiums paid by the 
insured within three years of his death, as belonging to the estate. 

Douglass v. Atrker, 522. 

EXEMPTED PROPERTY. 
See ATTACHMENT. 

FELONY. 
See CRIMINAL LAW. 

F ELLO W-SERV ANT. 
See NEGLIGrn~cE, 4. 

FIRE. 
See BAILMENT. 
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FISH. 
See INDIANS. 

1. A.ny portion of the sea which is bounded on three sides by the land and upon 
the fourth side by a line not more than three nautical miles in length which 
touches both opposite shores, is within the letter and spirit of c. 306 of Pub
lic Laws of 1889, prohibiting the taking of certain kinds of fish in bays, 
inlets, &c., where the distance from opposite shores of the same at any 
point, is not more thnn three nautical miles in width. 

State v. Murray, 135. 

2. A.n allegtion in an indictment under that statute that the purse or drag 
seine was'· of more than one hundred meshes in depth," directly negatives 
the suggestion that it might be of less than one hundred meshes in depth. 

lb. 
3. Evidence that a seine was large enough to take in six hundred or seven hun

dred barrels of fish at one haul, is sufficient proof that a seine was of more 
than one hundred meshes. I b. 

4. The State has the exclusive jurisdiction to regulate and control the fisheries 
in the waters of' the State, both tidal and interior waters. 

State v. Tower, 444. 
5. The right to fish in its waters is not a privilege of the citizens in the several 

States; and granting to citizens of this State the right to fish for and take 
fish in a manner and for a purpose described in R. S., c. 40, § 48, is not a 
discrimination against the "privileges" of citizens of the several States 
within the meaning of A.rt. IV, § II, Ptn·t I, of the Constitution of the 
United States. Ib. 

Chapter 40, § 48, of R. S., is valid. J b. 

6. If a party having constructed a weir for no other purpose than to take such 
fish as are named in his grant, finds other fish therein, and he is the first 
taker of them, such other fbh become his property the same as if taken by 
other means. Trent v. Parsons, 520. 

7. Fish before they are taken are the property of no one. When taken, like all 
animals, ferre naturre, they belong to the taker. 

See Matthews v. Treat, 75 Maine, 594. lb. 

:FLATS. 
See DEJm, 1. F1su, 6. 

1. The owner of the upland adjoining tide-water prirna facie owns to low 
water mark; and does so, in fact, unless the presumption is rebutted by 
proof to the contrary. Snow v. Mt. Desert, &c., Co. 14. 

2. When the terms "the sea," or" shore," are used in a deed to designate one 
boundary of the parcel conveyed, they describe that side of the beach to low 
water mark. lb. 

3. The plaintiff claimed under a deed containing the following description : 
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" Beginning at the se'.l on Benjamin Ash's line; thence south on the said 
Ash's line to the highway; thence west on the highway ten rods to a stake; 
thence north to the shore parallel with said Ash's line; thence east to the 
first bounds mentioned." It did not appear that the grantor intended to 
retain the adjoinin~ shor<• as distinct from the upland. Held; That the deed 
conveys to the plaintiff the flats, or shore, with the upland. ni. 

FORBEARANCE. 
A holder of a n~ortgage of chattels, given by the principal debtor to secure his 

promissory note, will not release a surety thereon by mere forbearance to 
enforce the mortgage for no unreasonable length of time after the note shall 
fall due. Thom v. Pinkharn, 101. 

FORECLOSURE. 
See MORTGAGE, (Real,) 1. 

FOREIGN CREDITOR. 
See INSOLv1rncY, 2. 

FOREIGN AND INTERSTATE COMMERCE. 

The statute of this State which makes a ticket for a passage on any railroad 
binding on the railroad company for six years from its date, with the right 
of the holder of the ticket to stop off at usual stopping places as often as he 
pleases during that period, cannot apply to a ticket purchased in Canada 
for a continuous passage on a particular day over the defendant's road from 
that Province through portions of the states of Vermont and New Hamp
shire into Maine. Such an application of the statute would work an inter
ference with both foreign and inter-state commerce in the carriage of pas-
sengers. Lafarier v. R. R. Go. 286. 

FORMER CONVICTION. 
See EVIDI<~Nm~, 14. 

FRAUDULENT CONVEYANCE. 
See EQUITY, 4. 

By virtue of R. S., c. 61, § 1, property conveyed to the wife, but paid for by 
the husband, may be taken as the property of her husband, to pay his debts 
contracted before such purchase. Berry v. Berry, 541. 

FRAUDS, STATUTE OF. 
In an action of deceit against a person for verbal misrepresentations of the 

financial standing of another, made in order to obtain a credit for such 
other person, such credit having been thereby obtained, the case is not saved 
from the operation of the statute of frauds by the fact that the defendant 
also at the same time misrepresented his own firnincial standing and made 
certain personal promises that he has not kept. Brow,ii v. Kirnball, 280. 

GRANT. 
See DEED, 2. 
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GUARDIAN AND WARD. 
1. A release from a ward to his guardian, made after the ward's majority, may 

be interposed as a defense in the probate court, either in answer to a citation 
to settle his account as guardian, or as a voucher upon the settlement of the 
same. Ela v. Ela, 423. 

2: The release in this case was given by a ward four years after his majority, to 
his mother, who had been his guardian. No frand is shown, and the ward, 
a man of liberal education and of several years' experience in active busi
ness, then twenty-five years of age and fully understanding his rights, made 
a full settlement with his mother as his guardian, receiving from her property 
of considerable value which he still holds. For seven years he did not 
question the fairness or validity of the settlement. It was held, that he must 
be content therewith, and be absolutely bound thereby. lb. 

HUSBAND AND WIFE. 

I. Upon a promissory note given by a hush:tnd to his wife, an action may be 
maintained if begun within six years after her decease and within two years 
and six months of due notice given of the appointment of his executor. 

Morrison v. Brown, 82. 
2. When a husband furnishes his wife money to be used in buying land, and she 

uses it for that purpose taking ·the title in her own name, there is no pre
sumption that the wife holds the title in trust f'or the husband; but from the 
relationship of the parties, the presumption is that it was for her benefit. 

Long v. McKay, 199. 
3. The burden of proof is upon the husband to establish the trust by proof full, 

clear and convincing. I b. 
4. Under R. S., c. 61, § 1, it is a sufficient joinder of a husband in his wife's 

deed of real estate directly conveyed to her by him, if he gives his written 
assent thereto by joining in the testimonium clause under his hand and seal 
"in testimony of his relinquishment of his right of dower," and acknowL 
edges the instru rnent to be his free act and deed. 

Roberts v. 1lfclntire, 362. 
5. By virtue of R. S., c. 61, § 1, property conveyed to the wife, but paid for by 

the husband, may be taken as the property of her husband, to pay his debts 
contracted before such purchase. Berry v. Berry, 541. 

6. Proceeds from the sale of farm products arising from the joint labor of hus
band and wife on lands of the husband are the property of the husband. 

lb. 
7. It is no defense to a bill in equity, seeking payment of the husband's pre

existing debt from lands conveyed to the wife by him, that the purchase was 
made with his pension money. lb. 

ICE. 
The lessee of a portion of the shores of a great pond, who without scraping 

the snow from the ice thereon, erects stakes with his name thereon around 
nearly one half the pond, <.loes not thereby acquire such a right to the ice 
thus inclosed as will enable him to maintain trover against an Ice Company 
which, previous to the formation of the ice, removed the lily-pads, scraped 
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off the previous snows, bored holes in the ice to let off the surface water and 
proceeded to harvest the ice against the written protestation of the plaintiff. 

Barrett v. Ice Co. 155. 

INDIANS. 
1. The Indians resident within this State are not "Indian Tribes" within the 

treaty making powers of the Federal government. State v. Newell, 465. 
2. Nor are they in political life, or territory, the successors of any of the various 

"Eastern Tribes of Indians" with whom treaties were made by the crown, 
or the colonies, in colonial times; and, hence, they cannot effectually claim 
any privileges or exemptions under such treaties. Ib. 

3. While they have a partial organization for tenure of property and local 
affairs, they have now no separate political organization, and are subject as 
individuals to all the laws of the State. Ib. 

INDICTMENT. 
1. Article I, sec. 7, of the Constitution of Maine, provides that" no person shall 

be held to answer for a capital or infamous crime, unless on a presentment 
or indictment of a grand jury, except in cases of impeachment, or in such 
cases of offences as are usually cognizable by a justice of the peace." 

Butler v. Wentworth, 25. 
2. The legislature, by public statute of 1891, c. 132, for the offense with which 

the petitioners were charged, imposed a penalty of five hundred dollars and 
costs, and in addition thereto imprisonment for one year, and in default of 
payment of such fine and costs, one year's additional imprisonment. Ib. 

3. The act of the legislature in thus increasing the penalty, and rendering 
imperative a sentence of imprisonment for a term of not less than one year, 
has rendered the crime infamous within the meaning of the Constitution, 
and as such, no person can lawfully be held to answer for the same except 
upon a presentment or indictment of a grand jury. Ib. 

4. The refusal and neglect of the employer of labor in a manufactbring or 
mechanical establishment to produce certificates of the ages and places of birth 
of children under sixteen years of age, employed, in such establishment, for 
the inspection of the deputy commissioneroflabor, is not an interference with 
his duties within the meaning of c. 139, laws of 1887. 

State v. Donaldson, 55. 
5. The term " interfere " as therein used relates to some action directed to the 

person, or some active personal obstruction or interference in the performance 
of his duties, and not mere non-action. I b. 

6. An allegation in an indictment under statute of 1889, c. 306, that the purse or 
drag seine was '' of more than one hundred meshes in depth," directly nega
tives the suggestion that it might b.:; of' less than one hundred meshes in 
depth. State v . .,tfurray, 135. 

7. An indictment which avers an illegal transportation of intoxicating liquors 
from a place in Waldo county to Clinton and Waterville in Kennebec county, 
does not charge the commission of any part of the offense within Kennebec 
county; the latter places being towns in Kennebec county on the line 

VOL. LXXXIV. 41 



62G INDEX, [84 

between the two counties, and there being no other averment of venue in 
the indictment. State v. Bushey, 459. 

8. In an indictment charging the illegal transportation of intoxicatin~ liquors 
from place to place, the places must be named and proved as named. The 
offense being local, place is an essential part of the description of the offense. 

State v. Libby, 461. 
9. A complaint for the illegal transportation of intoxicating liquors is fatally 

defective if it omits to state that the defendant knew that the liquors trans-
ported by him were intoxicating. State v. McDonough, 488. 

10. In an indictment for a wilful and corrupt attempt to prevent the attendance 
of a witness before a court of justice, it is not necessary to aver that the 
witness had been summoned, or that a summons had been issued, or that a 
cause was pending requiring the attendance of a witness. 

State v. Holt, 509. 
11. It is not necessary, in an indictment, for a nuisance, under R. S., c. 

17, § 1, to allege in terms that the illegal practices mentioned were carried 
on with the knowledge or consent of the defendant. It is sufficient to allege 
that the defendant kept and maintained such a nuisance, after setting out the 
different acts, &c., which by the statute constitute a common nuisance. 

State v. Stanley, 555. 
12. Illegal voting is an offense at common law. Stt1,te v. Philbrick, 562. 
13. Wilfully depositing more than one vote_ during the same balloting for a 

town officer, or a school district officer, is an indictable offense. I b. 

INDORSEMENT. 
See A.GENT, 6, 7. 

1. The indorsement of a promissory note is an act within the statute prohibiting 
secular business on the Sabbath. Bank v. Kingsley, lll. 

2. In an action on a note commenced by an indorsee against the indorser, the 
words in the common form of declaration, that the defendant became liable 
and in consideration thereof promised the plaintiff to pay him the note, are 
a sufficient allegation that the defendant indorsed the note to the plaintiff 
for value. Bartlett v. Leathers, 241. 

3. The payee of a negotiable promise in writing, who transfers the same by 
indorsernent, thereby guarantees both the genuineness of the writing and the 
validity of the promise. Willis v. French, 593. 

4. If the writing be forged, or the promise void, as ultra uires, the indorsee may 
elect to repudiate the contract of indorsement and sue for the consideration 
paid, or treat it as valid, so far as the indorser is concerned, and hold him 
according to its tenor. lb. 

5. If such indorsee repudiates the contract, and sues to recover the money paid 
for it, his cause of action ordinarily accrues at the time he paid his money, 
and becomes barred after a lapse of six years; but, if he stands by his con
tract and elects to hold the indorser to his warranty and to payment accord
ing to the terms ot' the indorsement, then his cause of action accrues when 
the indqrsed promise falls due. J b. 

6. A town order, calling for the payment of money agreeable to a vote of the 
town specifically mentioned, with interest annually, falls due at the time 
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specified in such vote of the town, the same as if such vote had been recited 
in the order itself. I b • • 

INF AMOUS CRIME. 
See CONSTITUTIONAL LAW. 

INSOLVENCY. 
See PLEADING, 

1. A merchant, who has plows and harrows for sale, cannot claim one plow and 
one harrow exempt from attachment when he is duly declared insolvent. 

Files v. Stevens, 84. 
2. A court of insolvency has no jurisdictional power to discharge an insolvent 

debtor, from a debt due a resident of' another State, who did not prove his 
claim in the insolvency proceedings, even thongh at the time of the con
traction of the debt, the creditor was a resident of this State, and the debt is. 
payable here. Pullen v. Hillman, 129. 

3. Where the original payee of a note proved it in insolvency under compositiont 
proceedings, and received and receipted for the percentage paid by the 
insolvent, and made no objections to his discharge, the g1·01111ds for which1 
appeared by the record of proceedings in the court of insolvency, it was held,. 
in a subsequent action upon the note by an indorsee that the payee had waived 
his right to ·object tct the discharge being invalid as to him; and that the· 
plaintiff, his indorsee, taking the note after a discharge had been granted, 
with full knowledge of the facts, could not invoke the same objections to· 
invalidate the discharge. Wright v. Worthley, 182. 

4. A partner who sold his interest in the partnership to a co-partner, taking 
from him an agreement to pay the partnership debt~, cannot recover against 
such co-partner for debts which he was afterwards compelled to pay for 
the co-partner to partnership creditors, the co-partner having received a 
discharge from the same debts by insolvency proceedings in which such 
creditors proved their claims and received dividends thereon. 

Femald v. Clark, 234. 
5. Sections 33 and 34 of the Insolvent Law (R. S., c. iO) are to be interpreted 

so as to give a field of operation to each, and construed with reference to the 
established principle that an assignee in insolvency stands in the place of 
the insolvent debtor, and takes only the property which he had subject to 
all valid liens and equities. Newbert v. Fletl'her, 408. 

6. Under § 34, an assignee is not entitled to prosecute an action to 
final judgment in order to preserve, for the benefit of all creditors, un attach
ment made within four months before the commencement of proceedings in 
insolvency, as against a mortgage given before such attachment, more than 
four months before the commencement of such proceedings, and recorded 
more than three months before the fl.ling of the petition in insolvency but not 
until after the record of the attachment. J b. 

7. In such case, the general creditors are only entitled to the property subject to 
the mortgage. lb. 

8. A discharge of an insolvent debtor who was lessee of real estate for a term of 
years, with covenant to pay rent at periods stated, is no bar to an action by 
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the lessor on the coYenant in the lease for rent accruing subsequent to the 
date of his insolvency. Rodick v. Bunker,.441. 

INSTRUCTIONS TO JURY. 
See EXCEPTIONS. PRACTICE. 

INSURANCE (FIRE). 
'The term '' merchandise " in a policy of insurance against fire, may be used to 

describe property intended for use, and not for sale. 
Hartwell v. Ins. Go. 524. 

INSURANCE (LIFE). 
Where a life policy is payable to the widow, it does not become assets of the 

estate; and the administrator can neither collect it, nor maintain an action 
against her, under H. S., c. 64, § 48, to recover the premiums paid by the 
insured within three years of his death, as belonging to the estate. 

Douglass v. P,1,rker, 522. 
Cragin v. Cragin, 66 Maine, 517, affirmed. I b. 

INTOXICATING LIQUORS. 
1. The defendant was convicted before a magistrate for a single sale of intoxi

cating liquor and after sentence appealed to the Sup'i#lme Court. Upon being 
arraigned in the appellate court, he filed a general demurrer, claiming that 
the appeal papers consisting of copies of' the record of judgment, complaint 
and warrant were not properly certified by the court below, and concluded 
his demurrer as follows: "Wherefore, for want of a sufficient complaint 
and warrant in this behalf, the said David Kyer, Jr., prays judgment," &c. 
The demurrer was overruled. The defendant without moving an arrest of 
judgment excepted to the ruling. Held: That the demurrer did not reach 
the record of conviction, and that the complaint and warrant only were 
open to objection; also, that the defect should be raised upon motion in 
arrest of judgment. State v. Kyer, 109. 

2. The plaintiff, a wholesale liquor dealer in Boston, through his agent at the 
defendant's shop in Old Town, contracted to send the defendant five barrels 
of whiskey and one barrel of port wine in original packages, and that the 
defendant should have ten days after receiving the liquors in which to 
return them if they were not satisfactory. The liquors were shipped to and 
received by the defendant, and a part of them returned. In an action for 
the price, Held : That the sale was made in Maine, notwithstanding the 
order was filled in Boston and deli very was there made to a common carrier; 
that the sale being conditional it became a completed contract after the 
arrival of the liquors at the place of their destination in Maine. 

Wasserboeher v. Boulier, 165. 
3. It was not a sale of liquors in original packages, inasmuch as the sale by its 

terms was conditional, executory and incomplete until the defendant had 
received, unsealed and sampled them. lb. 

4. That moment the sale was illegal by the laws of this State. lb. 
5. In the trial of a respondent f'or unlawfully selling spiritous liquors, the 

record of his conviction for a similiar offense, however ancient it may be (in 
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this case twenty-seven years old), is admissible in evidence to affect his credi
bility as a witness, he having testified in his own behalf in such trial. 

State v. Farrnrr, 436. 
6. An indictment which avers an illegal transportation of intoxicating liquors 

from a. place in Waldo county to Clinton and Waterville in Kennebec county, 
does not charge the commission of any part of the offense within Kennebec 
county; the latter places being towns in Kennebec county on the line 
between the two counties, and there being no other averment ot' venue in 
the indictment. State v. Bushey, 459. 

7. In an indictment charging the illegal transportation of intoxicating liquors 
from place to place, the places must be named and proYed as named. The 
offense being local, place is an essential part of the description of the offense. 

State v. Libby, 461. 
8. The defendant having been indicted under R. S., c. 17. § § 1 and 2, for keeping 

a liquor nuisance in his dwelling-house, contended that this statute covers 
eleven distinct offenses. Held; that only one offense, viz: a statutory nui
sance, is thereby created, but it may be proved by the commission of any 
one of the various acts therein specified. State v. Stanley, 555. 

9. It is not necessary, in such an indictment, to allege in terms that the illegal 
practices mentioned were carried on with the knowledge or consent of the 
defendant. It is sufficient to allege that the defendant kept and maintained 
such a nuisance, after setting out the different acts, &c, which by the statute 
constitute a common nuisance. lb. 

10. The sale of intoxicating liquors, on two different occasions in a dwelling
house, does not as a matter of law constitute it a common nuisance under 
R. S., c. 17, § 1. lb. 

11. The word" used" in that section implies habitual action. lb. 
12. Evidence of such sales is for the jury to weigh; and if it satisfies them 

beyond reasonable doubt that the occupant of the dwelling-house was in the 
habit of thus selling therein, they may thereby find it a nuisance. lb. 

13. State v. Lang, 63 Maine, 215, affirmed. Ib. 

ISLAND. 
See DEED, 1, 2. 

JOINT-TENANCY. 
A bequest of personal property, to two or more persons individually named as 

legatees, without words indicating the nature of the tenancy to be created 
thereby, will be construed as creating a tenancy in common, and not a joint
tenancy. The law presumes that a tenancy in common was intended unless 
a different intention of the testator be manifested by the terms of the will. 

Stetson v. Eastman, 366. 

JUDGMENT. 
1. In a suit on a judgment alleged to have been recovered before a trial justice, 

the plaintiff is not entitled to introduce secondary evidence of the contents. 
of the record of such judgment, by showing that the original record is in, 
the possession of a person who resides outside of the State, no other reasoni 
appearing for the failure to produce such record. 

Knowlton v. Knowlton, 283. 
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2. The judgment of the county commissioners in locating a private way cannot 
be impeached in an action of trespass by a land owner, unless their record 
~hows that they exceeded their jurisdiction. Thomas v. Churchill, 446. 

JURISDICTION. 
See CONSTITUTIONAL LAW, 4. 

1. A court of insolvency has no jurisdictional power to discharge an insolvent 
debtor, from .a debt due a resident ot' another State, who did not prove his 
claim in the insolvency proceedings, even though at the time of the con
traction of the debt, the creditor was a resident of this State, and the debt is 
payable here. Pullen v. Hillman, 129. 

2. The Legislature is not prevented by any constitutional provision from con
ferring jurisdiction upon trial justices and police or municipal courts to 
sentence a person to confinement in jail for a period exceeding thirty days; 
nor from conferring a greater jurisdiction upon municipal or police courts 
upon trial justices. State v. C1·arn, 271. 

3. The judgment of the county commissioners in locating a private way cannot 
be impeached in an action of trespass by a land owner, unless their record 
shows that they exceeded their jurisdiction. Thomas v. Ohm·chill, 446. 

4. The power under a charter ofa water company to establish prices and rents 
to be paid for water, subject to the control of the Legislature, does not 
deprive the Court of its jurisdiction to adjudicate between parties upon 
their legal rights. Water Co. v. Adarns, 472. 

JURY. 
See EVIDENCE 12. PRACTICF., 10, 11. VERDICT, 1, 2. 

1. Upon the issue whether an ox that drools is a defective animal, an instruc
tion that the jury " may call into requisition their practical experience and 
knowledge relating to cattle of this kind,'' is erroneous. 

Page v. Alexander, 83. 
2. A juror was related to the plaintiff within the fourth degree and to the defend

ant within the fifth degree according to the rules of the civil law. But 
neither the plaintiff nor the defendant had knowledge of this fact, nor was 
the juror made aware of it, until after the verdict. Held, that the juror was 
not "disinterested" and not a legal member of the panel; and that under 
our statutes the plaintiff is entitled to a new trial as a matter of law. 

,Jewell v. ,Jewell, 304. 

LABOR COMMISSIONER. 
See INDICTMENT, 4, 5. 

LANDLORD AND TENANT. 
See WHARF, 19, 20. 

1. A discharge of an insolvent debtor who was lessee of real estate for a term 
of years, with covenant to pay rent at periods stated, is no bar to an action 
by the lessor on the covenant in the lease for rent accruing subsequent to 
the date of his insolvency. Rodick v. Bunker, 44:1. 

:.2. Where a driveway from a lumber shed, across a railroad track to the carriage 
way extending up and down a wharf, ,vas an appurtenance belonging exclus-
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ively to the shed and the land on which it stood, Hel,l: that it was the duty 
of the lessee of the land, who was owner of the shed, to maintain a reasonably 
safe means of access to the shed over the driveway. 

Abbutt v. ,Tackson, 449 •. 
3. The responsibility and burden of providing such driveway, or means of 

access, to his lessee's place of business does not rest upon the lessor or the 
owner of the land over which such access lies. lb. 

4. By statute, a tenant under a written lease, who holds over, becomes a tenant 
at will unless the peculiar stipulations in the lease clothe him with superior 
rights. Franklin Co. v. Card, 528. 

5. A tenant in possession of land at the expiration of a written lease, who had 
erected a mill on it that the landlord had agreed to purchase at the expira
tion of the term, may retain his possession until such purchase shall be per-
formed, but not without, meantime, being chargeable with rent. I b. 

LEASE. 
See LANDLORD AND TENANT. RAILROAD. 

LEGACY. 
See WILL. 

LEVY. 
1. Where land seized on execution is described as "subject to a mortgage given 

by A to B & Co.," stating accurately the record thereof in the proper registry, 
and it appeared that there were several mortgagees, but who were not co
partners, Held; that the identity of the mortgage is sufficiently stated. 

Coffin v. Freeman, 535. 
2. A levy is not avoided by an error in the computation of interest less than one 

per cent of the amount for which it should be made,- the error arising from 
a clerical mistake in the execution itself being issued for one dollar too 
much for the debt and costs when added together. I b. 

3. Where an execution issues after judgment and the land is seized and adver
tised for sale by the sheriff during the life of the judgment debtor, and the sale 
is made and the proceedings completed after his death, Held; that the pro-
ceedings are not arrested by the debtor's death. I l>. 

LEWISTON MUNICIPAL COURT. 
The general provision of the R. S., (c. 73, § 7.) which provides that writs in 

civil actions before any municipal or police court may be made returnable at 
any term thereof, to be held not less than seven nor more than sixty days 
from their date, applies to the municipal court for the city of Lewiston, 
although that court was created by special act before the general law was 
passed and the the two acts conflict with each other. 

Starbird v. Brown, 238. 

LIEN. 
1. When a consignee has a lien for advances upon goods on board ship, which 

are taken t'rom the ship by an attaching officer on a writ against the con
signor without tendering to the carrier or the consignee the amount of the 
lien, the carrier may maintain an action therefor against the officer. 

Holmes v. Balcom, 226. 
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2. Where a grantee buys real estate, and at the request of the grantor pays the 
consideration due therefor to certain persons having suits pending against 
the grantor, with attachments on such real estate to secure lien claims due 
them on the same, such grantee will be subrogated to the ownership of the 
claims thus paid, and, with the consent of such persons, he may prosecute 
such suits in their names for his own benefit, to prevent the priority of later 
attachments placed upon the property without his knowledge after he paid 
out his money and before he recorded his deed. Stevens v. King, 291. 

3. Sections 33 and 34 of the Insolvent Law (R. S., c. 70,) are to be interpreted 
so as to give a field of operation to each, and construed with reference to 
the established principle that an assignee in insolvency stands in the place 
of the insolvent debtor, and takes only the property which he had subject to 
all valid liens and equities. Newbert v. Fletcher, 408. 

4. It is a sufficient specification of the nature and amount of the plaintiff's claim, 
and a compliance with the statute creating a lien on real estate, in action on 
an account annexed, to charge the defendant '' to one year's damage for 
flownge of intervale on my home Jot, &c., from September 1, 1873, to Septem
ber 1, 1874, agreed price." A judgment rendered thereon cannot be collater-
ally impeached. Coffin v. Freeman, 535. 

LIFE TENANT. 
See WILLS, 23. 

LIMITATIONS. 
1. Upon a promissory note given by a hushaud· to his wife, an action may be 

maintained if begun within six years after her decease and within two years 
and six months of due notice given of the appointment of his executor. 

Mor1-ison v. Brown, 82. 
2. 'rhe lapse of twenty years from the maturity of a mortgage raises only a pre-

sumption of payment which may be repelled. Knight v. McKinney, 107. 
3. Relationship of the parties, as well as the pecuniary circumstances of the 

parties, has legitimate weight upon this question. I b. 
4. Whenjointexecntors, one of whom reside~ out of the State, when appointed, 

give a joint notice only of their appointment, and omit to insert therein the 
name and address of' the agent or attorney in the State of the latter, they 
cannot ~vail themselves of the special statute of limitations in an action 
against the estate of their testator. Dyer v. Walls, 143. 

5. Notes of hand not witnessed, in which the defendant is payor and the plaintiff 
payee, that have run before suit brought upon them for more than six years 
since they became due, are not barred by the statute of limitations, the 
parties never having lived in this State nor in the same State, territory or 
country for any time since the notes were given. Frye v. Parker, 251. 

6. An indorsement on a promissory note of the value of a quantity of lumber 
delivered to the payee by the maker, made by express agreement of the 
parties four years after the delivery of the lumber, will be deemed a 
payment on the note, as of the date of the indorsement, which will prevent 
the operation of the statute of limitations, it not appearing that there was 
any agreement, express or implied, to appropriate the lumber to the payment 
of the note at the time of the delivery. Manson v. Lancey, 380. 
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7. The p:1yee of a negotiable promise in writing, who transfers the same by 
indorRement, thereby guarantees both the genuineness of the writing and the 
validity of the promise. Willis v. French, 593. 

8. If the writing be forged, or the promise void, as ultra vires, the indorsee 
nny elect to repudiate the contract of indorsement and sue for the consider
ation paid, or treat it as valid, so far as the indorser is concerned, and hold 
him according to its tenor. lb. 

9. If such inclorsee repudiates the contract, and sues to recover the money paid 
for it, his cause of action ordinarily accrues at the time he paid his money, 
and becomes barred after a lapse of six years; but, if he stands by his con
tract and elects to hold the indorser to his warranty and to payment accord 
ing to the terms of the indorsement, then his cause of action accrues when 
the indorsed promise falls due. I b. 

LORD'S DAY. 
See SUNDAY LAW, 

MALICIOUS PROSECUTION. 
1. In an action for malicious prosecution based upon a warrant issued against 

the plaintiff at the instance of the defendant on account ofan alleged threat
ening letter, sent to the former by the latter, in which there is an intima
tion that the defendant in his professional capacity as ·a physician had 
ill-treated the plaintiff, it is not admissible for the defendant to show that 
the treatment complained of was judicious and correct, no such issue being 
in any way material or legitimate to the case. Finn v. Frink, 261. 

2. It is not a defense to an action for malicious criminal prosecution that the 
complaint in the criminal proceeding, for want of proper allegation, did not 
legally set out any criminal offense although the complainant attempted to 
accomplish such a purpose. the plaintiff having been regularly arrested and 
tried upon the warrant issued against him and discharged for the insuf-
ficiency of such complaint. Ib. 

3. In au action f'or a malicious prosecution, evidence that the defendant in com
mencing the prosecution complained of, acted in good faith upon the advice 
ot' the trial justice who issued a warrant upon his complaint, is incompetent 
to pro,·e probable cause or excuse the want of it. Ib. 

MANDAMUS. 
See REGISTRATION" ACT, 

MANSLAUGHTER. 
See CRIMINAL LAW, 

MARRIED WOMAN. 
See HUSBAND AND WIFE, 

MORTGAGE, (CHATTEL.) 
1. An agreement, stipulating that a mortgagor may retain possession of the 

chattels mortgaged until the note secured by the mortgage shall fall due, 
cannot be enforced against the mortgaged property prior to that time; and 
an instruction to the jury in such case that, "if, before the mortgage note 
fell due, the mortgagee was informed that the mortgagor was disposing of 
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the property and endeavoring to put it beyond his reach, it was his duty to 
secure it and apply it to the payment of the note," is manifestly erroneous. 

Thorn v. Pinkham, 101. 
2. A holder of a mortgage of chattels, given by the principal debtor to secure his 

promissory note, will not release a surety thereon by mere forbearance to 
enforce the mortgage for no unreasonable length of time after the note shall 
fall due. I b. 

MORTGAGE, (REAL.) 
LEVY, 1. See RAILROAD, 9. 

1. The attempted foreclosure of a mortgage of land hy publication under R. S., 
c. 90, § 5, is fatally defective, if the certificate recites that the notice was 
given in a newspaper " published " instead of " printed" in the county 
where the premises are situated. It is also defective unless the "date of 
the newspaper in which the notice was last published'' was recorded. 

Hollis v. Holli,r.;, 96. 
2. A mortgage and note secured thereby, was to become void either by payment 

of the note or "if the said mortgagee should die before the note is paid, 
then this deed and note are null and void." Held; That the mortgage 
became void upon the death of the mortgagee before payment of' the note. 

I b. 
3. Nothing but payment of the debt or its release will discharge a mortgage. 

Knight v. McKinney, 107. 
4. The lapse of twenty years from the maturity of a mortgage raises only a 

presumption of payment which may be repelled. I b. 
5. Relationship of the parties, as well as the pecuniary circumstances of' the 

parties, has legitimate weight upon this question. I b. 
6. If' a mortgage is given to secure negotiable promissory notes, and the notes 

are transferred, the mortgagee and all claiming under him will hold the mort
gaged property in trust for the holders of' the notes. 

Steicard v. Kelch, 308. 

7. In 1871, A bought land ofB for fourteen hundred dollars and gave him a mort
gage to secure the purchase money. As a part of the same transaction, C, 
plaintiff's intestate, advanced one half of the purchase money, taking therefor 
two notes signed by A, as principal, and B, as surety. The mortgage was 
conditioned to pay B seven hundred dollars and the two notes held by C. 
A occupied the premises for several years, and prior to 1882, paid the interest 
and part of the principal of the note held by B, and part of the interest on 
the two notes held by C. March 23, 1882, B foreclosed his mortgage by 
taking possession, the foreclosure being perfected March 23, 1885. March 
1, 1883, B in consideration of six hundred dollars, assigned to the defendant, 
who had notice of the equities of' C, his mortgage and note of seven hundred 
dollars, but did not assume in this assignment to transfer to the defendant any 
rights secured to C by the mortgage; and the two notes held by C still 
remained unpaid. In 1887, C sued Bon these two notes and obtained judgment 
by compromise for three hundred dollars, which B paid and was received by 
C upon the mortgage debt with an agreement that C's right to enforce the 
balance (then outlawed against B) upon the property should not be impaired. 
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Held, that the equities between the plaintiff' and defendant are the same as 
they were between B and C. To uphold the equities, the defendant must be 
regarded as holding the property in trust for the plaintiff' in the proportion 
which the amount due C's estate sustains to the whole amount due on the 
mortgage; and the plaintiff is entitled to that part of the property which is 
in proportion to her debt, and also of the rents and profits received by the 
defendant in excess of disbursements, in the same proportion. Ib. 

3. Upon a bill in equity to remove a cloud from title to real estate, it appeared 
that the plaintiff', Mark Hodgdon, conveyed his farm to his brother in fraud 
of creditors, and by a subsequent arrangement it was conveyed to the 
defendant with an oral agreement that it should be held for said plaintiff's 
support during his lifetime, and at bis decease it should go to the children 
of his first wife. Afterwards the defendant conveyed the property to said 
plaintiff, and as a part of the same transaction received a mortgage back 
conditioned that he would not convey the premises for any other considera
tion than to secure his support, and in the event of such conveyance the 
difference between a reasonable compensation for such support and a just 
valuation of' the property should be paid over to the children of the first 
wife. Still later said plaintiff' conveyed the property to his co-plaintiff' and 
took a mortgage back to secure the support of himself and wife during their 
natural lives. Held, that the mortgage to the defendant is not void as being 
a restraint upon the alienation of property, and is not a cloud upon the title. 

Hodgdon v. Clark, 314. 

MUNICIPAL CORPORATIONS. 
See TOWNS. 

NEGLI~ENCE. 
See LANDLORD AND TENANT, 1, 2, 3. WAY. 

1. An action to recover damages for negligence of the defendant will not be 
sustained when the plaintiff's evidence fails to prove that he was in the 
exercise of due care, and that the defendant was in fault. 

Gallagher v. Proctor, 41. 
2. Whether a railroad company is negligent in severing a train into two parts, 

and making a flying-switch over a highway crossing, is a question for the 
jury. York v. R. R. Co. 117. 

3. Whether a traveler upon the highway, who sees the first section of the sev
ered train pass over the crossing, is negligent in attempting to cross the 
track, without looking or listening for the rear section of the train, is also 
a question for the jury. lb. 

4. An employee of a railroad company, whose duty with his co-employees is to 
unload from cars and stick up in piles in the company's lumber yards sawed 
oak timber deposited there to be used in the manufacture and repair of cars, 
cannot recover damages of the company for an injury received by the falling 
upon him of an adjoining pile caused by the negligence of himself and of his 
co~employees. Langlois v. R. R. Co. 161. 

5. Acts which constitute such negligence. Ib. 
6. The riding upon the platform of a passenger car upon a railroad is such neg-
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ligence, on the part of the passenger, as will bar his recovery for injuries sus
tained by being thrown from the platform in rounding a curve. 

Goodwin v. R.R. Go. 203. 
7. In an action against a town to recover for injuries received in consequence· of 

a defect in the high way, it is incumbent on the plaintiff to prove that he 
was in the exercise of clue care at the time the injury was received. 

Mosher v. Smithfield, 334. 
8. It is an affirmative fact to be established, as an essential part the plaintiff'~ 

case, and before the defendants are required to set up a defense, that at the 
time of the accident the party himself, or, as in this case, the driver, was 
in the exercise of ordinary care; and if on the whole testimony on this point 
the weight of evidence is clearly against the plaintiff, a new trial will be 
granted. lb, 

9. The fault of the town must be the sole cause of the injury. lb. 
10. Where different inferences are deducible from the same facts, equally con

sistent with those facts, it cannot be said that a plaintiff has maintained the 
proposition upon which alone he would be entitled to recover. lb. 

11. In such case the inference of negligence is as consistent as the inference of 
due care. lb. 

12. The failure of a physician of ordinary skill to discover a serious rupture of 
the perineum after repeated examinations for the purpose is held actionable 
negligence. Lewis v. Dwinell, 497. 

13. As the plaintiff and her husband were riding at night in a covered buggy, 
they came up behind a jigger standing on the east side of the street; and in 
attempting to pass the jigger, the husband drove over the embankment on 
the west side of the street, and the carriage was upset, and the plaintiff 
thereby injured. Held; that the upsetting of the carriage was caused by 
careless driving; or, if not, then a8 the result of those dangers which all 
must encounter when driving in the dark. Knowlton v. Augusta, 572. 

NEW TRIAL. 
See JURY, 2. 

1. When a party asks for a new trial on the ground of newly discovered evidence., 
the burden is upon him to satisfy the court that the evidence is credible, and 
that its non-production at the former trial was not owing to a want of 
diligence on his part. Greenleaf v. Grounder, 50. 

2. On motion for a new trial on the ground of a newly discovered witness, who 
will testify to important facts, evidence impeaching the credibility of the 
witness is admissible. lb. 

3. A motion to set aside a verdict as being against the manifest weight of evi
dence, is not generally sustained, when the evidence is conflicting and the 
verdict is sustained by the positive testimony of two or more witnesses. 

Towe1· v. Haslam, 86. 
4. Where a mass of evidence, principally documentary, has been introduced 

against objection, in the trial of a cause, and such evidence, although inap
plicable and irrelevent to the issue, is of a character plainly calculated to 
mislead the jury or prejudice them against the losing party, a new trial will 
be granted. Atkinson v. Parks, 414. 
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NOTICB. 
See CITY COUNCIL. LrnN. TAXES, 2, 3, 4, 8. 

1. In an action to recover damages caused by a defective highway, a nonsuit 
is rightly ordered when it appears that the plaintiff has produced no legal 
evidence tending to show that the twenty-four hours' actual notice of the 
defect, or want of repair, had been given in compliance with the statute. 

Haines v. Lewiston, 18. 
2. Also, when it appears from the testimony of the plaintiff himself, that "pre

vious to the time of'theinjury,''he had had notice of the ''condition of the way," 
and had not, in compliance with the statute, assuming the way to be 
defective, notified one of the municipal officers of the city of the defective 
condition thereof. lb. 

3. After notice on the petition for a town way was ordered and complied with, 
a railroad company purchased for fuel a lot of woodland across which the 
road was subsequently located; Held, That a writ of certiorari will not be 
issued to quash the proceedings of the location, simply because no " notice 
ofthe time and place of hearing upon the location was served upon the 
station agent of the railroad in the town," as prescribed in R. S., c. 18, § 26. 

Monson v. Go. Gorn. 99. 
4. The court will take judicial notice of the computation of time, and upon 

what day of the week a certain day of the month falls, or that a certain day 
of the month falls upon Sunday. Bank v. Kingsley, 111. 

5. When joint executors, one of whom resides out of the State, when appointed, 
give a joint notice only of their appointment, and omit to insert therein the 
name and address of the agent or attorney in the State of the latter, they 
cannot avail themselves of the special statute of limitations in an action 
against the estate of their testator. Dye1· v. Walls, 143. 

6. By R. S., c. 18, § 80, a person injured by a defect in the highway, is required 
before bringing suit therefor to give written notice, "setting forth his claim 
for damages." Keller v. Winslow, 147. 

7. Where the wife is injured and her husband gives written notice thereof, and 
that he claims damages, saying nothing of the wife's claim for damages, 
Held: That an action by the wife cannot be maintained. lb. 

8. The notice of claim upon goods attached, as provided in R. S., c. 81, § 44, is 
not required to be given to the attaching officer before the goods are sold by 
him. Holrnes v. Balcom, 226. 

9. A notice given to a town, by a person claiming to have received an injury 
occasioned by a defective way in such town, that he received "severe bodily 
injuries" is not sufficient to sustain an action. The statute requires the 
nature of the injuries to he stated. Gooclwin v. Gardiner, 278. 

10. The statute requires the nature of the injuries to be stated. lb. 
11. When notice of a deed is insufficient to defeat an attachment. 

Stevens v. King, 291. 
12. The owner of a cargo of fish, permitting the master of the vessel on which 

the fish were laden to sell the same, wrote the purchaser, as follows: 
" Should the schooner Midnight now on Georges sell fresh fish in Portland, 
will you please see that the check is made payable to my order, as the 



638 INDEX. [84 

capt'.tin is n, stranger to me. By so doing, you will confer a favor.'' Held, 
that the notice was sufficient to entitle the owner to recover the price of the 
fish of the purchaser, who notwithstanding the notice paid the master, who 
absconded with the funds. Stanwood ·V. Trefethen, 295. 

13. Where the plaintiff and her husband had notice of the condition of the street 
prior to the accident, and it was admitted that the plaintiff' did not ~ive the 
statutory notice (R. S., c. 18, § 80), Held; that the plaintiff cannot maintain 
an action against the town. Knowlton v. Augusta, 572, 

NUISANCE. 
I. The defendant having been indicted under R. S., c. 17, § § 1 and 2, for keep: 

ing a liquor nuisance in his dwelling-house, contended that this statute 
covers eleven distinct offenses. Held: that only one offense, viz : a statutory 
nuisance, is thereby created, but it may be proved by the commission of any 
one of the various acts therein specified. State v. Stanley, 555. 

2. It is not necessary, in such an indictment, to allege in terms that the illegal 
practices mentioned were carried on with the knowledge or consent of the 
defendant. It is sufficient to allege that the defendant kept and maintained 
such a nuisance, af'ter setting out the different acts, &c., which by the statute 
constitute a common nuisance. I b. 

3. The sale• of intoxicating liquors, on two different occasions in a dwelling
house, does not as a matter of law constitute it a common nuisance under R. 
S., c. 17, § I. Ib. 

4. The word " used " in that section implies habitual action. I b. 
5. Evidence of such sales is for the jury to weigh; and if it satisfies them 

beyond reasonable doubt that the occupant of the dwelling-house was in the 
habit of thus selling therein, they ma.y thereby find it a nuisance. Ib. 

5. State v. Lang, 63 Maine, 215, affirmed. lb. 

OFlnCER. 
See ATTACHMENT, 2. SCHOOL DISTHICT, 2. TowN. 

PARTNERSHIP. 
See INsoLv1<::scY, 4. 

PASSENGER. 
See RAILROAD, 5, 6. 

PAUPER. 
I. In an action under H. S., c. 24, § 43, to recover pauper supplies furnished, 

after notice, to a child of tend~r years, the defendant contended that the 
ovet·seers of the poor offered to remove the child to the almshouse, and that 
the plaintiff having refused to allow it to be done, could not thereafter wards 
charge the defendant with its support. Held: whether the plaintiff voluntarily 
assumed the support of the child, on offer of defendant to remove it from her 
custody, was a question for the jury. Carter v. Augusta, 418. 

2. Held, also, that the removal or offer of removal must be the act of the board 
and not the individual, personal act of one member alone, unauthorized by 
the board. Ib. 
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PAYMENT. 
See MORTGAGE (REAL), 3, 4, 5. 

1. An indorsement on a promissory note of the value ofa quantity of lumber 
delivered to the payee by the maker, made by express agreement of the 
parties four years after the delivery of the lumber, will be deemed a payment 
on the note, as of the date of the indorsement, which will prevent the 
operation of the statute of limitations, it not appearing that there was any 
agreement, express or implied, to appropriate the lumber to the payment of 
the note at the time of the delivery. Manson v. Lancey, 380. 

2. When one demands money under a claim of right, and uses no other means 
to obtain it than importunity and persistency, or a threat expressed or 
implied, of resort to litigation to obtain it if it is not voluntarily paid, and 
the one of whom the money is demanded has time for consideration and 
deliberation, and to obtain the advice of counsel or friends, and the money 
is then voluntarily paid to settle the demand, it cannot be recovered back, 
though the demand is illegal and unjust. Parker v. Lancaster, 512. 

3. The law favors the compromise of doubtful claims, and does not allow set-
tlements arrived at by mutual concessions to be lightly set aside. I b. 

4. When both parties possess equal knowledge of the facts, or possess equal 
means of obtaining such knowledge, and one of them voluntarily pays a 
claim made against him by the other, the money so paid cannot be recovered 
back. Ib. 

PENALTY. 
L The penalty imposed by R. S., c. 6, § 146, cannot be interposed by way of 

recoupment in defense to an action, by a collector of taxes to recover of the 
town his agreed compensation for collecting the town's taxes. 

Bragdon v. Freedom, 431. 
2. Money voluntarily paid with a full knowledge of all the facts cannot be 

recovered back. I b. 

PENSION. 

It is no defense to a bill in equity, ~eeking payment of the husband's pre
existing debt from lands conveyed to the wife by him, that the purchase was 
made with his pension money. Berry v. Berry, 541. 

Friend v. Garcelon, 77 Maine, 25, affirmed. Ib. 

PERSON AL PROPERTY. 
See REPLJWIN. 

PHYSICIAN. 
'l;he failure of a physician of ordinary skill to discover n serious rupture of the 

perineum after repeated examinations for the purpose is hel~ actionable 
negligence. Lewis v. Dwinell, 497. 

PLEADING. 
See INDICTMENT, 10. 

1. It is too late for a plaintiff to raise objections to the insufficiency in form of a 
plea in bar, after issue has been joined and evidence has been put in under 
the plea. ,Jordan v. Pulsifer, 137. 
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2. To give the court jurisdiction in equity, it must appear by the allegations in 
the plaintiff's bill that his remedy at law is not plain, adequate and complete. 

Porter v. Mt. De.<Jert, &c., Co., 195. 
3. In an action on a note commenced by an indorsee against the indorser, the 

words in the common form of declaration, that the defendant became liable 
and in consideration thereof promised the plaintiff to pay him the note, are 
a sufficient allegation that the defendant indorsed the note to the plaintiff 
for value. Bartlett v. Leathers, 241. 

4. The rule, that every traversable fact in a declaration must be averred as hap
pening on some particular day, does not apply to the statutory requirement 
that notice of an injury caused by a defective highway shall be giveri to the 
municipal officers of the town where such way is situated within fourteen 
days after the injury; it is enough if the declaration avers that such notice 
was given within the time na_med. Smiley v. Plantation, 322. 

5. When a defendant at the time of the filing a demurrer to the declaration 
subsequent to the first term, expressly stipulates that he shall have leave to 
plead anew upon payment of costs, if the demurrer be overruled, and the 
court assents to such stipulation in the presence of and without objection 
from the plaintiff, the court has the power to c;arry out its stipulation and 
receive the plea. Fox v. Bennett, 338. 

6. An indictment which ayers an illegal transportation of intoxicating liquors 
from a place in Waldo county to Clinton and Waterville in Kennebec county, 
does not charge the commission of any part of the offense within Kennebec 
county; the latter places being towns in Kennebec county on the line between 
the two counties, and there being no other averment of venue in the indict-
ment. State v. Bushey, 459. 

7. In an indictment charging the illegal transportation of intoxicating liquors 
from place to place, the places must be named and proved as named. The 
offense being local, place is an essential part of the description of the offense. 

State v. Libby, 461. 
8. A complaint for the illegal transportation of intoxicating liquors is fatally 

defective if it omits to state that the defendant knew that the liquors trans-
ported by him were intoxicating. State v. llfcDonough, 488 

PLEDGE. 
1. A pledgor may lawfully stipulate that the pledgee may purchase, and this 

may be done at the time of making the pledge. 
Appleton v. Turnbull, 72. 

2. 'l'he pledgor may afterwards authorize the pledgee to purchase, or h~ may 
ratify such purchase after it has been made. lb. 

3. Such purchases are voidable and presumably void, though not conclusiveJy 
so. lb. 

4. The burden of showing a·uthority for the pledgee to become the purchaser is 
cast upon the purchaser in such case. I b:-

POSSESSION. 
See MORTGAGE (CHATTEL). 

• 
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PRACTICE. 
See EXCEPTIONS, 8. INTOXICATING LIQUORS, 12. PLEADING, 1. 

1. When a party asks for a new trial on the ground of newly discovered evi
dence, the burden is upon him to satisfy the court that the evidence is cred
ible, and that its non-production at the former trial was not owing to a want 
of diligence on his part. Greenleaf v. Grounder, 50. 

2. Upon the issue whether an ox that drools is a defective animal, an instruction 
that the jury "may call into requisition their practical experience and knowl
edge relating to cattle of' this kind,'' is erroneous. Page v. Alexander, 83. 

3. Generally the Law Court can act upon a bill of exceptions only in the form 
as made up and allowed at rdsi prius; but the stenographer's report when 
expressly made a part of the bill, must control the allegations of fact if there 
be a conflict. Tower v. Haslam, 86. 

4. Requested instructions not based upon the facts proved, are properly 
refused. Ib. 

5. Requested instructions must be complete and correct as an entirety, other-
wise they are properly refused. lb. 

6. A motion to set aside a verdict as being against the manifest weight of evi
dence, is not generally sustained, when the evidence is conflicting and the 
verdict is sustained by the positive testimony of two or more witnesses. 

lb. 
7. The decision ofa presiding judge as to matters of fact, in a case referred to 

him with right to except, is conclusive. Pettengill v. Shoenbar, 104. 
8. A party may except to any opinion, direction or judgment of the presiding 

justice upon questions of law; but this does not include such opinions, 
directions or judgments as are the result of evidence, or the exercise of 
judicial discretion. lb. 

9. The defendant was convicted before a magistrate for a single sale of intox
icating liquor and after sentence appealed to the Supreme Court. Upon 
being arraigned in the appellate court, he filed a general demurrer, claiming 
that the appeal papers consisting of copies of the record of judgment, com
plaint and warrant were not properly certified by the court below, and con
cluded his demurrer as follows: "Wherefore, for want of a sufficient com
paint and warrant in this behalf, the said David Kyer, Jr., prays judgment," 
&c. The demurrer was overruled. The defendant without moving an arrest 
of judgment excepted to the ruling. Held: That the demurrer did not 
reach the record of conviction, and that the complaint and warrant only 
were open to objection; also, that the defect should be raised upon motion 
in arrest of judgment. State v. Kyer, 109. 

10. The presiding justice at a jury trial has full discretionary power to suggest 
to the jury possible solutions of seeming difficulties, and possible harmonies 
of seeming discrepancies in the evidence, even though counsel do not. 

' York v. R. R. Co., 117. 
lit Definitions of law given by a judge in the trial of a criminal cause, which 

although not altogether apposite to the question pending, are not unfavor
able to the accused, cannot be the ground for exceptions by him. 

State v. Clair, 248. 

VOL. LXXXIV. 42 
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12. It is not an objection to the validity of a verdict that it was agreed to an 
hour and more after the time designated by the judge to the officer in charge 
for the jury to separate if not then agreed, the jury desiring to prolong their 
consultation beyond the time assigned, and the officer acquiescing in their 
wishes. Hopkins v. So,wyer, 321. 

13. Afor_tiori is the verdict valid if the judge ratifies the authority of the officer 
by accepting the verdict. I b. 

14. When a defendant at the time of the filing a demurrer to the declaration 
subsequent to the first term, expressly stipulates that he shall have leave to 
plead anew upon payment of costs, if the demurrer be overruled, and the 
court assents to such stipulation in the presence of and without objection 
from the plaintiff, the court has the power to carry out its stipulation and 
receive the plea. Fox v. Bennett, 338. 

15. When further instructions to the jury, or more explicit language, are desired 
to convey the proper meaning of the reply of the court to a question by a 
juryman, at the close of the charge, they should be requested at the time. 

Cm·ter v. Augusta, 418. 
16. It is not an objection to the admission of evidence, pertinent for one pur

pose only, that it is susceptible of being used for another purpose to the 
prejudice of a respondent on trial in a criminal prosecution; the protection 
against any perversion of the evidence being in such explanation of the 
matter as the presiding judge may impart to the jury. 

State v. Farmer, 436. 
17. In capital cases and cases in which the accused, if found guilty, is liable to be 

punished by imprisonment for life, it is error to allow the jury to seal up 
their verdict and then separate before returning it into court. 

State v. McCormick, 566. 
18. Rape is a crime for which a p~rson, if found guilty, is liable to be punished 

by imprisonment for life; and in such a case it is error to allow the jury to seal 
up thdr verdict and then separate before returning it into court. 1 b. 

19. In cases not capital, and cases in which the accused is not liable to be pun
ished by imprisonment for life, a sealed verdict is allowable; but such a 
verdict must be in proper form and be signed by the foreman of the jury; and 
a piece of paper having nothing upon it but the word "guilty," and not 
signed by the foreman, is not a legal verdict, and can not be legally accepted 
and affirmed. I b. 

20. If an illegal verdict is affirmed against the protest of the accused in a crim
inal case, he may file a motion in arrest of judgment, and if his motion is 
overruled, exceptions will lie. lb. 

21. In proper cases a sealed verdi~t may be returned and affirmed in criminal as 
well as civil cases; or, in criminal cases, if a sealed verdict is returned, an 
oral verdict may be taken and affirmed, the difference being merely a matter 
of form; and the verdict will be legal whether taken and affirmed in the one 
form or the other, provided the proceedings are in other particulars regular 
and according to law. Ib. 

22. Where the jury return a verdict irregular in form it is within the power of 
the court to require them before it is affirmed to retire and reduce their find-
ing into the proper form. Gratton v. Glidden, 589. 
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PRESCRIPTION. 

See ADVBRSE UsE. 

PRESUMPTION. 
See EVIDENCE, 10. 

643 

1. The owner of the upland adjoining tide-water prirna facie owns to low 
water mark; and does so, in fact, unless the presumption is rebutted by 
proof to the contrary. Snow v. Mt. Desert, &c., Co. 14-. 

2. The lapse of twenty years from the maturity of a mortgage raises only a 
presumption of payment which may be repelled. Knight v. McKinney, 107. 

3. When a husband furnishes his wife money to be used in buying land, and she 
uses it for that purpose taking the title in her own name, there is no pre. 
sumption that the wife holds the title in trust for the husband; but from the 
relationship of the parties, the presumption is that it was for her benefit. 

Long v. McKay, 199. 

PROBATE. 
1. In an action against an intestate estate, in the hands of an administratix de 

bonis non, the defense that the unadministered assets which came into her 
hands from her predecessors were exhausted in discharge of the preferred 
debts, must be sustained, if at all, by regular probate proceedings. 

Woodbridge v. Tilton, 92. 
2. Probate appeals are conducted under the rules of equity practice, the verdict 

being advisory only in settling the final decree. King v. Holmes, 212. 
3. Probate procedure, in this State, should be conducted upon the rules of the 

broadest equity, whenever the statute does not conflict with that view. 
Ela v. Ela, 4-23. 

4. A release from a ward to his guardian, made after the ward's majority, may 
be interposed as a defense in the probate court, either in answer to a citation 
to settle his account as guardian, or as a voucher upon the settlement of the 
same. Ib. 

5, The release in this case was given by a ward four years after his majority, to 
his mother, who had been his guardian. No fraud is shown, and the ward, 
a man of liberal education and of several years' experience in active busi
ness, then twenty-five years of age and fully understanding his rights, made 
a full settlement with his mother as his guardian, receiving from ~er property 
of considerable value which he still holds. For seven years he did not 
question the fairness or validity of the settlement. It was held, that he must 
be content therewith, and be absolutely bound thereby. Ib. 

6. The propriety of investments by an executor, who is also trustee, is not con
cluded by his settlement of an account in probate, and transfer of the listed 
investment to him in his subsequent account as trustee. 

Mattocks v. Moulton, 545. 

PROMISSORY NOTES. 
See ACTIONS, 3. 

1. A promissory note taken in payment of money embezzled, is not void by rea-
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son of duress, because obtained on threats of a criminal prosecution, and is 
held t'or good consideration, to wit: the money stolen. 

Thorn v. Pinkham, 101. 
2. In an action on a note commenced by an indorsee against the indorser, the 

words in the common form of' declaration, that the defendant became liable 
and in consideration thereof promised the plaintiff to pay him the note, are 
a sufficient allegation that the defendant indorsed the note to the plaintiff 
for value. Bartlett v. Leathers, 241. 

3. A note which without grace would become due on Sunday is not to be 
regarded as payable on Saturday before, so as to be with grace added due 
on Tuesday afterwards, but such note is clue and payable on Wednesday 
after such Sunday. Ib. 

-'4:. It is only when the last day of grace falls on Sunday that the time of a note 
is shortened by a day. Ib. 

:5, Notes of hand not witnessed, in which the defendant is payor and the 
plaintiff payee, that have run before suit brought upon them for more than 
six years sinc_e they became clue, are not barred by the statute of limitations, 
the parties never having lived in this State nor in the same State, territory 
or country for any time since the notes were given. Frye v. Parker, 251. 

6. One, who intrusts his signature to another fo1• commercial use, that is, to 
have some business obligation written over it, becomes holden upon a 
negotiable promissory note fraudulently so written by the person so 
intrusted with it, and negotiated to an innocent holder. 

Breckenridge v. Lewis, 349. 
7. An accommodation indorser of such note, without notice ofits infirmity, who 

takes it up at maturity in discharge of his own debt to the holder or in con
sideration of his own note given therefor, may recover the contents thereof 
from the maker. I b. 

8. An innocent holder, in such case, is one, who has received the note before 
maturity for value, and without actual knowledge of its fraudulent inception. 

Ih. 
9. An indorsement on a promissory note of the value of a quantity of lumber 

delivered to the payee hy the maker, made by express agreement of the 
parties four years after the delivery of the lumber, will be deemed a pay
ment on the note, as of the elate of the indorsement, which will prevent the 
operation or' the statute of limitations, it not appearing that there was any 
agreement, express or implied, to appropriate the lumber to the payment of 
the note at the time of the delivery. Manson v. Lancey, 380. 

10. The payee of a negotiable promise in writing, who transfers the same by 
indorsement, thereby guarantees both the genuineness of the writing and the 
validity of the promise. Willis v. French, 593. 

11. If the writing be forged, or the :promise void, as ultra vi1'es, the indorsee 
may elect to repudiate the contract of indorsement and sue for the consider
ation paid, or treat it as valid, so far as the inclorser is concerned, and hold 
him according to its tenor. I b. 

12. If such indorsee repudiates the contract, and sues to recover the money 
paid for it, his cause of action ordinarily accrues at the time he paid his 
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money, and becomes barred after a lapse of six years; but, if he stands by 
his contract and elects to hold the indorser to his warranty and to payment 
according to the terms of the indorsement, then his cause of action accrues 
when the indorsed promise falls due. I b. 

QUIETING TITLE. 
See TITLE. 

RAILROAD. 
1. Whether a railroad company is negligent in severing a train into two parts, 

and making a flying-switch over a highway crossing, is a question for the 
jury. York v. R. R. Co., 117. 

2. Whether a traveler upon the highway, who sees the firs.t section of the sev
ered train pass over the crossing, is negligent in attempting to cross the 
track, without looking or listening for the rear sec.tion of the train, is also 
a question for the jury. Ib. 

3 .. An employee of a railroad company, whose duty with his co-employees is to 
unload from cars and stick up in piles in the company's lumber yards sawed 
oak timber deposited there to be used in the manufacture and repair of cars, 
cannot recover damages of the company for an injury received by the falling 
upon him of an adjoining pile caused by the negligence of himself and of his 
co-employees. La1,glois v. R.R. Co., 161. 

4. Acts which constitute such negligence. Th . 
5. The riding upon the platform of a passenger car upon a railroad is such neg

ligence, on the part of the passenger, as will bar his recovery for injuries 
sustained by being thrown from the platform in rounding a curve. 

Goodwin v. R. R. Co., 203. 
6. The statute of this State which makes a ticket for a passage on any railroad 

binding on the railroad company for six years from its date, with the right 
of the holder of the ticket to stop off at usual stopping places as often as he 
pleases during that period, cannot apply to a ticket purchased in Canada 
for a continuous passage on a particular day over the defendant's road from 
that Province through portions of the states of Vermont and New Hamp
shire into Maine. Such an application of the statute would work an inter
ference with both foreign and inter-state commerce in the cauiage of pas-
sengers. Lafarie1· v. R. R. Co., 286. 

7. No sale or lease of a railroad in this State can be made without the consent of 
the Legislature. Waldoboro v. R. R. Co., 469. 

8. When such consent is obtained, and there is no provision in the charter, nor 
in any public statute, nor in any by-law of the corporation, to the contrary, 
it is the right of the majority in interest to determine whether or not a sale 
or lease shall be made. Ii. 

9. The same principle applies to the holders of railroad bonds secured by a joint 
mortgage. I b. 

10. The plaintiff town held about one twentieth of the bonded debt of a railroad 
and a much less proportioo, of its stock. The defendant towns held the• 
balance and voted to sell the road. The plaintiff declined. Held,'. that it. 
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wa;; the right of the majority to control, such action of the majority not 
being fraudulent, collusive or oppressive. lb. 

REAL ACTION. 
See ADVERSE USE. 

1. The rule, which admits as evidence in real actions office copies of deeds 
when the party claiming under them is not the immediate grantee therein, 
applies to mortgages as well as to absolute deeds. 

Wiring Co. v. Electric Co., 284. 
2. When an office copy of a mortgage is so admitted, which purports to have 

been executed for a corporation by its agent, due execution and delivery of 
such mortgage are to be presumed until something appears to show the 
contrary. lb. 

3. In a writ of entry tried upon the plea of nul disseizin, the plaintiff must prove 
that he was seized within twenty years before the bringing of his writ. 

Hewes v. Coombs, 434. 
4. Under that plea, the defendant cannot defeat the action by showing title in a 

stranger under whom he does not show title in himself, unless such title 
proves that the plaintiff was not seized within twenty years. It was held, 
accordingly, that if the plaintiff claims under a deed received from the owner 
more than twenty years before he brought his writ, any evidence, that 
shows that he parted with that title to anybody before the twenty years 
began to run, will defeat the action. lb. 

5. In a real action, both parties claimed title under the same grantor; the plaint
iff by conveyances from judgment creditors whose attachments were made 
prior to the record of the defendant's deed. The defendant sought to over
come the plaintiff's superior title by showing that the proceedings, by the 
judgment creditors, were invalid by reason of' irregularities; but he failed so 
to do. Held; that the plaintiff is entitled to judgment. 

Coffin v. Freem,in, 535. 

REAL PROPERTY. 
See REPLEVIN. 

RECORD. 
See JUDGMENT. WAY, 5. 

RECOUPMENT. 
See T AXI~s, 12. 

REGISTRATION ACT. 
1. The first and second sections of the stat. of 1891, c. 34, approved February 25, 

1891 (registration act), became effective, by their terms, upon the approval 
of the act. Plummer v . .Tones, 58. 

:2. The first section creates the board of registration by language in p1·esenti. The 
second section provides for the appointmett of its members immediately 
upon the approval of the act, in accordance with certain specified regulations. 

lb. 
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3. The remaining sections of the act are administrative provisions, not to 
become effective until thirty days after recess of the legislature; so that, while 
the board might be appointed without any considerable delay, its powers and 
duties were not imposed until a later time, when the administrative pro
visions of the act should become effective and clothe the board already 
appointed with power of action, ·thereby setting the machinery of the law 
in motion with the greatest practicable dispatch. I b. 

REGULATION. 
See WATER COMPANY. 

REPLEVIN. 
1. A land owner may maintain an action of replevin for a building of his which 

the defendant has begun to move from his land. Luce v. Ames, 133. 
2. There is in such case a severance of the building from the realty, so far as 

the defendant is concerned. Ib. 

RESTRAINT OF ALIENATION. 
See MORTGAGE, (REAL) 8. WILLS, 13, 14:. 

RESTRAINT OF MARRIAGE. 
A testator devised his homestead to an unmarried daughter, "for and during 

her natural life, unless she shall he married, in which case her life estate 
shall cease. So long as she shall live and remain unmarried she is to have 
the exclusive right of occupation, use and enjoyment of said homestead." 
Held; that the intention of the testator, as manifested by the whole instru
ment, was not to promote celibacy by imposing a condition in restraint of 
his daughter's marriage, but only to create a limitation of her estate in the 
homestead until by her marriage another home should be provided; and 
that the daughter's exclusive right to the possession and enjoyment of the 
entire homestead accordingly ceased upon the marriage. 

Mann v. Jackson, 400. 

REVIEW. 
1. In a petition for the review of an action in which the defendant was absent 

from the State and had no notice of the suit, but in which an attorney at 
law appeared and continued to act until judgment was rendered; it is com
petent for the petitioner to prove by parol that the attorney's appearance 
was without his knowledge or authority; and if the fact is established the 
appearance can in no way legally affect him. McNamara v. Carr, 299. 

2. Revised Statutes, c. 89, § 1, which provides that a review may be granted 
"when a petition for review of an action defaulted without appearance is 
presented within three years after an officer having the execution . 
demands its payment of the defendant ''-does not require that the defend
ant shall wait until an officer having the execution demands its payment of 
him, but he may apply for a revi~w as soon as he has actual knowledge of 
the judgment against him. Ib. 
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RULE OF COURT. 
See DEED, 10. 

SABBA.TH. 
See SUNDAY LAW. 

SA.LES. 
See NUISANCE. PLEDGE. RAILROAD, 7. 

1. The plaintiff, a wholesale liquor dealer in Boston, through his agent at the 
defendant's shop in Old Town, contracted to send the defendant five barrels 
of whiskey and one barrel of port wine in original packages, and that the 
defendant should have ten days after receiving the liquors in which to return 
them if' they were not satisfactory. The liquors were shipped to and received 
by the defendant, and a part of them returned. In an action for the price, 
Held: That the sale was made in Maine, notwithstanding the order was 
filled in Boston and delivery was there made to a common carrier; that the 
sale being conditional it became a completed contract after the arrival of the 
liquors at the place of their destination in Maine. 

Wasserboehr v. Boulier, 165. 
2. It was not a sale of liquors in original packages, inasmuch as the sale by its 

terms was conditional, executory and incomplete until the defendant had 
received, unsealed and sampled them. Ib. 

3. That moment the sale was illegal by the laws of this State. I b. 

SALES ON EXECUfION. 
See DEATH. 

SCHOOL DISTRICT. 
See ELECTIONS. 

1. Neither a school district warrant nor the agent's return thereon can be con
tradicted collaterally. If they are genuine documents, they are conclusive 
evidence, of what they appear to show, in all collateral proceedings. 

Woods v. Bristol, 358. 
2. An agent of a school district, chosen at an election wholly void, is not an 

officer de facto, although he attempts to exercise the office. I b. 

SEA OR SHORE. 
See DE1m, 1, 7, 8, 9. 

SET OFF. 
By virtue of R. S ., c. 46, § 48, debts which a stockholder has against an insol

vent corporation may be set off against a debt which he owes for unpaid 
stock, in a suit against him by an assignee of the insolvent corporation as 
well as when suit is brought by a judgm_ent creditor . 

.Appleton v. Turnbull, 72. 
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SEWER. 
A tax may be recovered of a land owner when duly assessed on his land, under 

Stat. of 1889, c. 285, according to the benetit accruing to him from the con
struction of a public sewer; and ten days' notice, under that statute, of the 
hearing on an.assessment for such benefit, is reasonable and sufficient to a 
resident owner, who appeared after being served with personal notice, 
when the act being obscure does not provide how long before the hearing 
such notice is to be given. Auburn v. Paul, 212. 

SHIPPING. 
See Holmes v. Balcom, 226. 

1. A vessel at sea cannot be constructively attached, under the laws of Maine, 
by an officer upon the land. Bradstreet v. Ingalls, 276. 

2. An officer made return on a writ that he had attached, so far as he had power 
so to do, a vessel then at sea, and sought to make the attachment effective as of 
the date of the return by actual seizure of the vessel .afterwards on her arrival 
in port. Held; that no attachment had been created by the return. I b. 

3. The owner of a cargo of fish, permitting the master of the Yessel on which 
the fish were laden to sell the same, wrote the purchaser as follows; "Should 
the schooner Midnight now on Georges sell fresh fish in Portland, will you 
please see that the check is made payable to my order, as the captain is a 
stranger to me. By so doing, you will confer a favor. Held, that the 
notice was sufficient to entitle the owner· to rec·over the price of the fish of 
the purchaser, who notwithstanding the notice paid the master, who abs-
conded with the funds. Stanwoocl v. Trefethen, 295. 

SIDEWALK. 
See WAY, 4. 

SPECIFIC PERFORMANCE. 
See EQUITY, 1, 2. 

STATUTES (ACCEPTANCE, REPEAL, &c.,). 
See CITY COUNCIL- REGISTRATION AcT. 

I. The test whether one statute effects the repeal of another by implication is, 
does the subsequent act become so directly and positively repugnant to the 
former act, that the two cannot consistently stand together. 

Starbird v. Brnwn, 238. 
2. The general provision of the R. S., ( c. 83, § 7,) which provides that writs 

in civil actions before any municipal or police court may be made returnable 
at any term thereof, to be held not less than seven nor more than sixty days 
from their date, applies to the municipal court for the city of Lewiston, 
although tha.t court was created by special act before the general law was 
passed and the two acts conflict with each other. I b. 

5. Sections 33 and 34 of the Insolvent Law (R. S., c. 70) are to be interpreted 
so as to give a field of operation to each, and construed with reference to the 
established principle that an assignee in insolvency stands in the place of 
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the insolvent debtor, and takes only the property which he had subject to 
all valid liens and equities. Newbert v. Fletcher, 408. 

4. The statute (R. S., c. 77, § 6,) allows a creditor to collect, by a bill in equity 
a debt out of property fraudulently conveyed by his debtor, although such 
property can be come at to be attached on writ or seized on execution. 

STOCKHOLDER. 
See CORPORATION. 

SUBOGRATION. 

Brown v. Kimball Co. 492. 

See MORTGAGE, (REAL,) 7. 
Where a grantee buys real estate, and at the request of the grantor pays the 

consideration due therefor to certain persons having suits pending against 
the grantor, with attachments on such real estate to secure lien claims due 
them on the same, such grantee will be subrogated to the ownership of the 
claims thus paid, and with the consent of such persons, he may prosecute such 
suits in their names for his own benefit, to prevent the priority of later 
attachments placed upon the property without his knowledge after he paid 
out his money and before he recorded his deed. Stevens v. King, 291. 

SUNDAY LAW. 
1. A contract made on Sunday, where the transaction of such lmsiness is pro

hibited, is an illegal contract and void between the parties. 
Bank v. Kingsley, 111. 

2. The indorsement of a promissory note is an act within the statute prohibit-
iting secular business on the Sabbath. lb. 

3. Before a party can defend an action, based on contract, on the ground that it 
is a Sunday contract, he must make restoration of whatever consideration 
he may have received under such contract. I b. 

4. Revised Statutes, c. 82, § 116, applies to actions of assumpsit on the contract 
even though the consideration cannot, in the nature of things, be restored. 
It does not apply to actions for negligence, but leaves the Sunday law 
(R. S., •c., 124, § 20,) in full operation as to them. Wheelden v. Lyford, 114. 

SURETY. 
See MORTGAGE (RI<~AL), 1. 

An agreement, by the holder of a promissory note, to give time on condtiion 
to be performed by the principal, will not discharge the surety, unless the 
condition be performed in such a manner as to operate as an absolute agree-
ment to extend the time of payment. Thorn v. Pinkham, 101. 

STATuTES CITED, EXPOUNDED, ETC. 
FRENCH GRANT. 

French Grant, July 23, 1688, 1 

ACT OF SEPARATION. 

Act of Separation, June 19, 1819, 1 
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MASSACHUSETTS STATUTES, 

Plymouth Colony Laws, 1643, Joint Tenants, 366 
Colonial Ordinance, 1641-7, 14 
Resolves of General Court, July 6, and November 23, 1787, January 26, 1814, 1 
Gen. Stat. 1860, c. 108, § 3, Wife's Deed, 362 
Gen. Stat. Mass. 1860, c. ll8, § 44, Insolvency, 408 
Pub. Stat. of Mass. 1880, c. 197, Limitations, 251 

U. S. STATUTES. 

R. S., of U. S. § 4747, Pensions, -

SPECIAL LA ws OF MAINE. 

Special Laws of 1871, c. 636, Lewiston Mun. Court, 
Special Laws of 1872, c. 177, Lewiston Mun. Court, 

Stat. 1821, c. 118, § 17, 
Stat. 1821, c. 210, 
Stat. 1825, c. 300, § 3, 
Stat. 1836, c. 200, § 3, 
Stat. 1851, c. 210, 
Stat. 1852, c. 295, 
Stat. 1855, c. 169, § 19, 
Stat. 1870, c. 147, 
Stat. 1871, c. 205, 
Stat. 1874, c. 215, 
Stat. 1876, c. 97, 
Stat. 1876, c. 138, 
Stat. 1877, c. 206, 
Stat. 1879, c. 156, § 3, 
Stat. }885, c. 359, § 7, 
Stat. 1885, c. 376, 
Stat. 1887, c. 139, 
Stat. 1889, c. 285, 
Stat. 1889, § 306, 
Stat. 1891, c. 34, 
Stat. 1891, c. 132, 

R. S. of 1871, c. 3, § 4H, 
1871, c. 81, § 99, 
1883, c. l, § 5, 

c. 1, § 6, cl. 20, 
c. 1, § 6, rule 22, 
c. 3, § 24, 
c. 6, § 146, 
.c. 6, § 175, 
c. 6, § 193, 
c. 6, § § 193-198, 

STATUTES OF MAINE. 

Way, 
Corporations, 
Way, 
Corporations, 
Corporations, 
Descent of Real Estate, 
Corporations, 
Way, 
Corporations, 
Way, 
Way, 
Trial Justice's Court, 
Way, 
Way, 
Way, 
Limitations, 
Hours of Labor, 
Drains and Common Sewers, -
Fish and Fisheries, -
Registration Act, 
Intox. Liquors, 

REVISED STATUTES. 

Town Lines, 
Limitations, 
Time, acts take effect, 
Duly sworn, 
Disinterested, 
Officer, how sworn, 
Taxes, 
Taxes, 
Lien for Taxes, 
Taxes, 

541 

238 
238 

18 
72 
18 
72 
72 

366 
72 
18 
72 
18 
18 

238 
18 
18 
52 

251 
55 

212 
135 
58 
25 

178 
251 

58 
376 
304 
376 
431 
503 
376 
190 
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1883, c. 11, § 43, School District, 358 
c. 17, § § 1, 2, Nuisance, 560 
c. 18, § § 7, 8, 9, 14, 19, 26, 52, 69, Way, 18, 55, 99 
c. 18, § 80, Way (Notice), 147, 278, 572 
c. 24, § 43, Paupers, 418 
c. 27, § 31, Intox. Liquors, 488 
c. 27, § 51, Intox. Liquors, 28 
c. 32, § 9, Days of Grace, 241 
c. 40, § 17, Sea Fishery, ·135 
c. 40, § 48, Fish and Fisheries, 444 
c. 46, § § 47, 48, Corporation, 72 
c. 51, § § 14, 16, 21, Railroads, 33 
c. 51, § 44, 286 
c. 51, § 54, 469 
c. 61, § 1, nights of Married Women, 362,541 
c. 61, § 5, Married Women, - 82 
c. 64, § § 9, 12, 38, 40, 41, 43, Executors, 92, 143 
c. 64. § 48, cl. IV, Life Insurance, 522 
c. 65, § 6, Husband's Dower, 362 
c. 65, § 21, Allowance to widow, 66 
c. 66, § § 1, 2, Preferred debts, 92 
c. 67,§35, Adoption, 483 
c. 68, § 7, Testamentary Trustees, 325 
c. 68, § 11, 556 
c. 70, § § 25, 49, Insolvency, 234, 441 
c. 70, § § 33, 34, 52, 408 
c. 70, § 44, Ii:isolvent's Discharge, - 129 
c. 70, § 49, Pleading Discharge, 137 
c. 70, § 62, Composition Discharge, 182 
c. 71, § 22, Sales of Real Estate, 92 
c. 73, § § 7, 8, 10, 14, Conveyances, 148, 366, 408, 528 
c. 74, § 10, Wills, 185, 366 
c. 74, § 16, 475, 483 
c. 74, § 35, 66 
c. 75, § 1, cl. 1, Title by Descent, 366 
c. 75, § 10, Life Insurance, 522 
c. 76 § § 23, 38, Levy, 535 
c. 77, § 6, cl. III, Spec. Performance, 195 
c. 77, § 6, cl. VII, Equity, 555 
c. 77, § 6, cl, 10, Equity (Creditor's Bill), 325, 492 
c. 81, Attachment, - 276 
c. 81, § § 43-46, 226 
c. 81, § 59, " 535 
c. 81, § § 60, 61, 284 
c. 81, § 62, cl. 9, (Exemption), - 84 
c. 81, § 88, Limitations, 82, 107 
c. 81, § 94, do. 431 
c. 81, § § 97, 100, do. 380 
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1883, C- 82, § 17, Action of Debt, 431 
c. 82, § § 80, 88, Juror, 305 
c. 82, § § 115, 116, Sunday-contract Law, 111 
C. 83, § 7, Trial Justice's Court, 238 
c. 87, § § 12, 18, Actions: Exors. and Admrs., - 82, 143 
c. 89, § 1, Review, 299 
c. 90, § § 2, 5, 12, Mortgage, 96, 308 
c. 94:, § § 1, 2, Forcible Entry and Detainer, 528 
c. 94:, § 10, Assumpsit on Lease, 535 
c. 103, § 14:, Dower and Curtesy, 362 
c. 104:, § § 2, 4, Real Actions, 434 
c. 104:, § § 47, 48, Action to quiet title, 98 
c. 111, § 3, Stat. of Frauds, 280 
c. 112, § 112, Champerty, 578 
c. 124, § 20, Lord's Day, 114 
c. 131, § 2, Jurisdiction of Offenses, - 459 

TAXES. 
1. Recitals of the collector in a tax deed are not evidence of the facts recit_ed. 

Ladd v. Dickey, 190. 
2. A collector's recital that nine months had elapsed before he gave notice of a 

sale, is not sufficient. He should state the time when he gave the notice. 
Nor is his recital, that he gave notice at least six weeks before the time of 
sale, sufficient. He should state when he gave the notice. Ib. 

3. It is not sufficient for him to recite in his deed that he posted up notices of 
his sale where warrants for town meetings are required to be posted. He 
should state where he posted them up. Ib. 

4. The collector's deed should state the person, to whom as the owner or occu
pant, notice of the time and place of sale, and the amount of the tax due, was 
given. A recital that the notice was given to a person who was owner or 
occupant. is not sufficient evidence of the fact. I b. 

5. A recital in a collector's deed that he sold the premises named to the pur
chaser, as a whole, he being the highest bidder therefor, is not sufficient. It 
should appear that he exposed for sale and sought offers for a fractional 
part of the premises sufficient to pay the tax and legal charges, and that he 
could obtain no bid therefor. Ib. 

6. A recital that it was necessary to sell the whole amount so assessed and 
advertised, no person offering to pay the tax, &c., for a smaller fractional 
part of said real estate, is not sufficient. It must appear that he tried to 
obtain an offer for the payment of the tax, &c., for a fractional part of the 
premises, without success. Ib. 

7. Of erroneous descriptions and time of sale. Ib. 
8. A tax may be recovered of a land owner when duly assessed on his land, 

under Stat. of 1889, c 285, according to the benefit accruing to him from the 
construction of a public sewer; and ten clays' notice, under that statute, of 
the bearing on an assessment for such benefit, is reasonable and sufficient 
to a resident owner, who appeared after being served with personal notice, 
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when the act being obscure does not provide how long before the hearing 
such notice is to be given. Auburn v. Paul, 212. 

9. Over-valuation cannot be set up as a defense to the tax. The statute remedy 
in such cases is exclusive. lb. 

10. A tax sale of real estate is invalid when the copy of the notice, filed by the 
collector with the town clerk, does not have upon it the required certificate, 
that the collector had posted the notice of the sale as required by R. S., 
c. 6, § 193. Bowler v. Brown, 376. 

11. Also, when it appears that the assessors were not sworn. lb. 
12. The penalty imposed by R. S., c. 6, § 146, cannot be interposed by way of 

recoupment in defense to an action, by a collector of taxes to recover of the 
town his agreed compensation for collecting the town's taxes. 

Bragdon v. Freedom, 431. 
13. In an action under the statute to recover taxes due a city or town it is not a 

defense that the assessors made only one valuatiou for each tax, State 
county and town, and blended together the several sums to be thus levied, 
making but one assessment for the whole. Rockland v. Ulme1·, 503. 

14. It is not a defense to such action that the assessors made and listed one 
appraisal in gross of three separate lots of land not adjoining, nor in any way 
cQnnected with one another, instead of making and listing a separate 
appraisal for each lot. lb. 

15. Much greater particularity and precision are required when a forfeiture is 
sought to be enforced than when a simple recovery of a tax by suit is 
asked for. lb. 

TENANTS IN COMMON. 
See JOINT-TENANCY. 

TITLE. 
Se.e DEED. PLEDGE. REAL ACTION. REPLEVIN. TAXES, 1-7. 

1. A petition under R. S., c. 104, § § 47 and 48, praying for the respondent to 
bring an action to try his alleged title to certain real estate, of which the 
petitioner is in possession claiming the fee, will not be sustained when the 
respondent's claim is under a mortgage of the premises. 

Poor v. Lord, 98. 
2. Title to personal property is not changed by it::! conversion and by the bring-

ing of an action of trover therefor by the owner. Jones v. Cobb, 153. 
3. The lessee of a portion of the shores of a great pond, who without scraping 

the snow from the ice thereon, erects stakes with his name thereon around 
nearly one half the pond, does not thereby acquire such a right to the ice 
thus inclosed as will enable him to maintain trover against an Ice Company 
which, previous to the formation of the ice, removed the lily-pads, scraped 
off the previous snows, bored holes in the ice to let off the surface water and 
proceeded to harvest the ice against the written protestation of the plaintiff. 

Barrett v. Ice Co. 155. 

TORT. 
See ACTION, 4. 
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TOWNS. 
See WAY, 1, 2, 3. 

1. It is settled law that when a public officer, in the line of his duty does a public 
work within a town for the public benefit or use, the town, in the absence of 
any directions to him, is not liable for his misconduct in such work, even 
though it appointed him and is obliged to pay the cost of the work. 

Goddard v. Harpswell, 499. 
3. The distinction between cases of liability and non-liability of towns for the 

torts of its officers is to be found, on the one hand, where the municipality 
has interfered by giving directions, or taking charge of the work by its own 
agents; and, on the other hand, where it has not interfered., but has left the 
work to he done by the proper public officers, in the methods provided by 
th~ general laws. Ib. 

TOWN LINE. 
See D.KED, 10. 

TOWN ORDER. 
See lNDORSEMENT, 3-6. 

TROVER. 
See DAMAGES, 2. 

1. Title to personal property is not chariged by its conversion and by the 
bringing of an action of trover therefor by the owner. 

Jones v. Cobb, 153. 
· 2. In trover by the owner for conversion of personal property only nominal 

damagP-s are recoverable, if the same property has been attached by a cred-
itor of the owner. I b. 

TRUST. 
See MORTGAGE (REAL), 7. TRUSTEE. 

1. A deed of trust, which provides that the income of the property conveyed 
shall be paid in certain ways during the grantor's lifetime, and at his death 
go to the persons named as trustees and their heirs and assigns forever, 
vests in such persons a present equitable fee in the property, subject to the 
execution of the trusts. Paine v. Forsaith, 66. 

2. This construction is not pr<\Vented by a clause in the deed that the grantees 
may dispose of their interests by will ; nor by a clause to the effect that in 
case of the death of the grantees before the grantor dies, their heirs shall 
succeed to the estate in right of inheritance by representation. These 
clauses add nothing to the devise, nor take anything therefrom. Ib. 

3. When a husband furnishes his wife money to be used in buying land, and 
she uses it for that purpose taking the title in her own name, there is no 
presumption that the wife holds the title in trust for the husband; but from 
the relationship of the parties, the presumption is that it was for her benefit. 

Long v. McKay, 199. 
4. The burden of proof is upon the husband to establish the trust by proof 

full, clear, and convincing. Ib. 
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5. A testator may so give to his son for life the annual income of a trust e"tate, 
that the life tenant cannot alienate or his creditors reach it. 

Roberts v. Stevens, 325. 
6. To be effective such must be the clear intention gathered from the whole wm 

construed under the light of circumstances. I b. 
7. Where a grantor conveyed a parcel of land with a church edifice thereon 

with a warranty against claims through or under himself, to the Bishop of the 
Protestant Episcopal church for the diocese ofMa.ine, receiving five hundred 
dollars therefor, not an extremely inadequate price under the circumstances 
for the interest actually conveyed, the money paid having b3en collected 
through contributions from friends of the church, the conveyance being 
made to the bishop " and his successors in office, upon the condition that 
it [the property conveyed] shall be forever held for the use of the Protestant 
Episcopal church in Old Town," the grantor having at the date of the con
veyance a technical fee in the estate subject to a right of perpetual use by 
the church, excepting as to a basement hall in the building, in which the 
grantor had a qualified right of use: it was held, that the deed is not upon 
a condition that can be the foundation for any forfeiture to the grantor or 
his heirs, and that the instrument of conveyance merely creates a trust in 
the bishop for the benefit of the parish at Old Town, and enforceable in equity 
only in its behalf. Neely v. Hoskins, 386. 

8. A testator gave, by his will, to his wife, the use of his homestead, furniture, 
&c., for life, and to his son .r ohn · an undivided third of the homestead and 
added this clause, " If the said John, after the death of my wife, will pay to 
his brother and sisters, then living, one hundred dollars each, he shall then 
come in full possession of the house, lot and furniture, including crockery 
and other household-ware." Held; that the acceptance of the devise creates 
an obligation to pay the legacies to his brother and sisters ; that upon their 
payment, they being a charge on the real estate, he ·will then take an abso-
lute title to the property. Fuller v. Fuller, 475. 

9. Also, no duty implying a trust being imposed on the executors respecting the 
furniture, &c., the legatee (being the widow,) having a right to its use for 
life, is entitled to its use and possession without giving security to the 
remainder man. Ib. 

10. A testator gave his widow such portion '' of his money and credits," or the 
whole of it, as she might deem necessary for her comfort and support with
out being restricted in any manner from receiving the same, her receipt 
being all the voucher required. He then gave what "shall remain in the 
estate," after the widow's death, to be equally divided among the then living 
heirs, with a provision, that such shares which might go to certain minors 
were to be deposited in the savings bank until their majority. Held; that 
the money and credits are to remain in the custody of the executors, who 
are to supply the demands of the widow accordingly, holding the property 
in trust to be accounted for and distributed after her death. Ib. 

TRUSTEE. 
See PLEDGE, 

1.. It is a general rule that agents to sell cannot be purchasers, and that trustees 
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of every description, who are invested with power to sell, can never directly 
or indirectly become the purchasers of trust property. 

Appleton v. Turnbull, .72. 
2. In the investment of trust funds the trustee must exercise sound discretion 

as well as good faith and honest judgment. 
Mattocks v. Moulton, 545. 

3. It is not within the limits of' sound discretion to invest trust funds in the 
notes or shares of a business corporation which has no surplus, nor working 
capital, but is doing business wholly upon credit; nor in second mortgages. 

Ib. 
4. A trustee, under a will, with power to take, hold, manage and invest all the 

estate in such manner as he shall deem for the best interest of all concerned, 
is not thereby relieved from the observance of the well known principles 
applicable to the investment of trust funds. I b. 

5. The propriety of investments by an executor, who is also trustee, is not 
concluded by his settlement of an account in probate, and transfer of the 
listed investment to him in his subsequent account as trustee. Ib. 

VERDICT. 
I. It is not an objection to the validity of a verdict that it was a~reed to an 

hour and more aner the time designated by the judge to the officer in charge 
for the jury to separate if not then agreed, the jury desiring to prolong their 
consultation beyond the time assigned, and. the officer acquiescing in their 
wishes. Hopkins v. Sawyer, 321. 

2. A fortiori is the verdict valid if the judge ratifle& the authority of the officer 
by accepting the verdict, Ib. 

3. In capital cases and cases in which the accused, if found guilty, is liable to 
be punished by imprisonment for life, it is error to allow the jury to seal up 
their verdict and then separate before returning it into court. 

State v. Mc Oormick, 566. 
4. Rape is a crime for which a person, if found guilty, is liable to be punished 

by imprisonment for life; and in such a case it is error to allow the jury to 
seal up their verdict and then separate before returning it into court. I b. 

5. In cases not capital, and cases in which the accused is not liable to be pun
ished by imprisonment for life, a sealed verdict is allowable; but such a 
verdict must be in proper form and be signed by the foreman of the jury; 
and a piece of paper having nothing upon it but the word "guilty,'' and not 
signed by the foreman, is not a legal verdict, and cannot be legally accepted 
and affirmed. Ib. 

6. If an illegal verdict is affirmed against the protest of the accused in a 
criminal case, he may file a motion in arrest of judgment, and if his motion 
is overruled, exceptions will lie. lb. 

7. In proper cases a sealed verdict may be returned and affirmed in criminal 
as well as civil cases; or, in criminal cases, if a sealed verdict is returned, 
an oral verdict may be taken and affirmed, the difference being merely a 
matter of form; and the verdict will be legal whether taken and affirmed in 

VOL. LXXXIV. 43 
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,the one form or the other, provided the proceedings are in other particulars 
regnlar and according to law. lb. 

~8. Where the jury retnrned a verdict irregular in form it is within the power 
of the court to require them before it is affirmed to retire and reduce their 
finding into the proper form. Grotton v. Glidden, 589. 

VOTE. 
See REGISTRATION ACT. 

WAIVER. 
1. It is too late for a plaintiff to raise objections to the insnfficiency in form of a 

plea in bar, after issue has been joined and evidence has been put in under 
the plea. ,Jordan v. Pulsifer, 137. 

2. Where the original payee of a note proved it in insolvency under composition 
proceedings, and received and receipted for the percentage paid by the 
insolvent, and made no objections to his discharge, the grounds for which 
appeared by the record of proceedings in the court of insolvency, it was held, 
in a subsequent action upon the note by an indorsee that the payee had waived 
his right to object to the discharge being invalid as to him; and that the 
plaintiff, his indorsee, taking the note after a discharge had been granted, 
with f'llll knowledge of the facts, could not invoke the same objections to 
invalidate the discharge. Wright v. Worthley, 182. 

WATERS. 
See BAY. D1<J1m. FrsH. 

1. The lessee of a portion of the shores of a great pond, who without scraping 
the snow from the ice thereon, erects stakes with his name thereon around 
nearly one half the pond, does not thereby acquire such a right to the ice 
thus inclosed as will enable him to maintain trover against an Ice Company 
which, previous to the formation of the ice, removed the lily-pads, scraped 
off the previous snows, bored holes in the ice to let off the surface water and 
proceeded to harvest the ice against the written protestation of the plaintiff. 

Barrett v. Ice Go. 155. 

2. A description in a deed which runs down the middle ofa stream in which the 
tide ebbs and flows, thence across the stream to the upland on the southerly 
side, and thence on the southerly side of such stream, conveys to the 
grantee the Janel on that side between high and low water mark. 

See Erskine v . .J.l.foulton, 66 Maine, 276. 
Erskine v. Moulton, 243. 

:3. The State has the exclusive jurisdiction to regulate and control the :fisheries 
in the waters of the State, both tidal and interior waters. 

State v. Towe1·, 444. 
-4. The right to fish in its waters is not a privilege of the citizens in the several 

States; and granting to citizens of this State the right to fish for and take 
fish in a manner and for a purpose described in R. S., c. 40, § 48, is not a 
,discrimination against the "privileges" of citizens of the several States 
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within the meaning of Art. IV, § II, Part I, of the Constitution of the: 
United States. I b. 

5. Chapter 40, § 48, of R. S., is valid. I b .. 

WATER COMPANY. 
1. A regulation of a water company providing that takers of water shall be· 

liable to pay rent for the whole year, whether they actually use it for thatr, 
length of time or not, and to make payment yearly in advance, without specialt 
agreement, is unreasonable. Water Co. v. Adams, 472; 

2. One cannot be held to have made a special contract, to pay according to, 
such regulations, merely by showing that he has knowledge of the regulation;: 
but the company must show that he expressly assented to it and agreed to, 
be bound by it. I b. 

3. The power under a charter of a water company to establish prices and rents 
to be paid for water, subject to the control of the Legislature, does not 
deprive the Court of its jurisdiction to adjudicate between parties upon 
their legal rights. Ib. 

WAY. 
See EASEMENT. RAILROAD, 1, 2. TowN. 

1. No action at common law lies against towns for injuries caused by a defec
tive way. Such an action is the creature of the statute. 

Haines v. Lewiston, 18. 
2. In such cases, a nonsuit is rightly ordered when it appears that the plaintiff 

has produced no legal evidence tending to show that the twenty-four hours' 
actual notice of the defect, or want of repair, had been given in compliance 
with the statute. Ib. 

2. Also, when it appears from the testimony of the plaintiff himself, that "pre
vious to the time oftheinjury,"he had had notice of the "condition of the way," 
and had not, in compliance with the statute, assuming the way to be 
defective, notified one of the municipal officers of the city of the defective 
condition thereof. Ib. 

4. An action to recover damages for negligence of the defendant in excavat
ing a sidewalk will not be sustained when the plaintiff's evidence fails to 
prove that he was in the exercise of due care, and that the defendant was in 
fault. Gallagher v. Proctor, 41. 

5. In an appeal to the county commissioners, by a land owner, from the location 
of a town way duly laid out by the selectmen and accepted by the town, the 
record of the commissioners sufficiently. shows that they acted within their 
jurisdiction when, after stating a compliance with all other requirements of 
the statute, it recites that they, '' do confirm the action of the selectmen in 
laying out said way." Eden v. Co. Com. 52. 

6. In such case, when the land owner appealing from the location had no dam
ages awarded him by the town, the county commissioners have jurisdiction 
over the subject of damages; and their award of damages to him is valid. 

Ib. 
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7. After notice on the petition for a town way was ordered and complied with, 
a railroad company purchased for fuel a lot of woodland across which the 
road was subsequently located; Held, That a writ of certiorari will not be 
issued to quash the proceedings of the location, simply because no " notice 
of the time and place of hearing upon the location was served upon the 
station agent of the railroad in the town," as prescribed in R. S., c. 18, § 26. 

Monson v. Co. Com. 99. 
8. By R. S., c. 18, § 80, a person injured by a defect in the highway, is required 

before bringing suit therefor to give written notice, "setting forth his claim 
for damages." Keller v. Winslow, 147. 

9. Where the wife is injured and her husband gives written notice thereof, and 
that he claims damages, saying nothing of the wife's claim for damages, 
Held: That an action by the wife cannot be maintained. Ib. 

10. The grantor in a deed conveyed certain premises to the grantee, reserv
ing to himself for the benefit of his other land a right of way in a carriage 
road across the land conveyed, or, in the event of the carriage road being 
cha,nged in route by the grantee, then in such substituted road, and also 
reserving a similar right in another road across such premises or in any 
road substituted therefor. Held; that the grantee could substitute one new 
road for the two former roads if the ont be as conv-enient and beneficial for 
all the purposes of the grantor as the two would be. Lyon v. Lea, 254. 

11. A notice given to a town, by a person claiming to have received an injury 
occasioned by a defective way in such town, that he received" severe bodily 
injuries " is not sufficient to sustain an action. 

Goodwin v. Gardiner, 278. 
12. The statute requires the nature of the injuries to be stated. lb. 

13. In an action against a town to recover for injuries received in consequence of 
· a defect in the highway, it is incumbent on the plaintiff to prove that he 
was in the exercise of due care at the time the injury was received. 

Mosher v. Smithfield, 334. 
14. It is an affirmative fact to be established, as an essential part the plaintiff's 

case, and before the defendants are required to set up a defense, that at the 
time of the accident the party himself, or, as in this case, the driver, was 
in the exercise of ordinary care; and if on the whole testimony on this point 
the weight of evidence is clearly against the plaintiff, a new trial will he 
granted. I b. 

15. The fault of the town must be the sole cause of the injury. Ib. 
16. Where different inferences are deducible from the same facts, equally con

sistent with those facts, it cannot be said that a plaintiff has maintained the 
proposition upon which alone he would be en~itled to recover. I b. 

17. In such case the inference of negligence is as consistent as the inference of 
due care. I b. 

18. The judgment of the county commissioners in locating a private way cannot 
be impeached in an action of trespass by a land owner, unless their record 
shows that they exceeded their jurisdiction. Thomas v. Churchill, 446. 

19. Where a driveway from a lumber shed, across a railroad track to the carriage 
way extending up and down a wharf, was an appurtenance belonging exclus-
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ively to the shed and the land on which it stood, Hel,l: that it was the duty 
of the lessee of the land, who was owner of the shed, to maintain a reasonably 
safe means of access to the shed over the driveway. 

' Abbott v . .Jackson, 449. 
20. The responsibility and burden of providing such driveway, or means of' 

access, to his lessee's place of business does not rest upon the lessor or the 
owner of the land over which such access lies. lb. 

21. In an action to recover damages alleged to have been sustained through a 
defective highway in the city of Augusta, the plaintiff described the defect 
as follows : that the road~bed was narrow and unsafe, being but thirteen and 
one half feet wide and that, along the westerly edge, the road-bed dropped 
abruptly three and one half feet, and was not provided with any railing. 
The evidence showed that, in order to have the road-bed level it was neces
sary, as the ltmd sloped to the west, to make an excavation on the east side 
and an embankment on the west side. The embankment was only two and a 
half feet high and it had a slope of four feet in width, smooth and grassed over, 
the grass extending some distance into the carriage way. Besides a smooth and 
level road-bed, the ditch on the east side was only five or six inches deep and 
smooth up to the edge of' a concrete sidewalk, giving an available width of 
more than seventeen feet over which carriages could be drh·eu in safety. 
At the place of the accident three such carriages as the one in which the 
plaintiff was riding, could have been driven abreast. Held; that such a 
street is not unsafe or out of repair; nor was_ a railing necessary. 

Knowlton v. Augusta, 572. 
22. Railings are sometimes necessary; but not on the sides of such roads as 

this, where more accidents would be likely to happen by driving against them 
than by driving into the ditches. lb. 

23. As the plaintiff' and her husband were riding at night in a covered buggy, 
they came up behind a jigger standing on the east side of the street ;· ant:l in 
attempting to pass the jigger, the husband drove over the embankment on 
the west side of the street, and the carriage was upset, and the plaintiff 
thereby injured. Held; that the upsetting of the carriage was caused by 
careless driving; or, if not, then as the result of those dangers which all 
must encounter when driving in the dark. lb. 

24. Where the plaintiff and her husband had notice of the condition of the street 
prior to the accident, and it was admitted that the plaintiff did not g-ive the 
statutory notice (R. S., c. 18, § 80), Held; that the plaintiff cannot maintain 
an action against the town. lb. 

WEIR. 
See FISH. 

WHARF. 
See WAY, 19, 20. 

WIDOW. 
See INSURANCE ( Lnm). ALLOWANCE TO Wrnow. 
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WIFE. 
See HUSBAND AND WIFE. 

WILL. 
See ADOPTION. DESCENT. 

1. A testator, after making certain specific legacies by his will, disposed of the 
rest of his estate as follows : " Item 4. At my decease, I direct my executors 
to hold the balance of my property that may remain after paying the amount 
named in this will, to each of my three daughters, for the benefit of my son, 
R. H. Thompson. I direct my executors to pay my son only the income of 
five thousand dollars during his natural life, provided, however, there should 
be five thousand dollars left after paying my three daughters the amount 
named in this will. If there should be a surplus left after paying all the 
above sums named in this will, I direct my executors to divide the sum if 
any, among my four children, one quarter to each. I will here say to my 
executors; that in case my son should become a sober and a man of good 
habits, and they should think it would be for his interest to let him have a 
part or the whole of the property I have left him, they may do so. I leave 
them to be the judges. I will here inform my executors that my son has 
had in cash from me, since he was twenty-one years old, upwards of five 
thousand dollars, the account of the same may be found in my trunk." 

Held: That the five thousand dollars, specifically named, is clearly devised 
in trust to be held for the benefit of the son upon the terms and conditions 
stated; that on the settlement of the estate the executors will become 
trustees by operation of law; and whether they should give bond as such is 
a question to be first determined by the Probate Court. 

Jackson v. Thompson, 44. 
2. Held also, that no trust is created to as the son's interest in the residue 

of the estate. Ib. 

3. Upon a bill in equity to determine the construction of a will, the court does 
not decide questions relating to the validity of assignments made by ben-
eficiaries under the will. Ib. 

4. A will devising all of one's estate, real, personal and mixed, embraces all 
property acquired after the date of the will, and owned by the testator at 
his death; a contrary intent not being visible on the face of the will. 

Paine v. Forsaith, 66. 
5. A testatrix, by the second item of her will made a bequest to her niece in the 

language following: "To my niece, I give an my house
keeping articles, including all my household furniture, beds and bedding, 
kitchen and table furnishing, books and pictures, all my wardrobe and all 
other articles of personal property in the house at the time of my death 
belonging to me." Andrews v. Schoppe, 170. 

6. At the time of making the will and at the time of her decease, the testatrix 
had four promissory notes amounting to about five hundred dollars; Held, 
that these notes did not pass to the niece by the foregoing clause, but 
became a part of the general assets of the estate and went under the residuary 
clause to residuary legatees. I b. 
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7. The intention of a testator is to be gathered from the whole will, not from any 
particular clause where the language is susceptible of any doubt. Ib. 

8. In ascertaining the intention of a testator where certain things are enumer
ated and a more general description is coupled with the enumeration, that 
description is commonly understood to cover only things of a like kind with 
those enumerated. 1 b. 

9. Choses in action differ from other personal property in that they have no 
locality but are considered as strictly following the person of the owner, 
and not incident to or parcel ofa particular estate, locality, or pertaining to 
any particular house. I b. 

10. The circumstance of a pecuniary or specific legacy being given to the same 
or other parties has commonly been considered as favoring the construction 
adopted in this case. I b. 

11. A testator by the fifth item of his will made the following bequest : '' I give 
and bequeath to the children of Lydia Pullen, late wife of the late Alvin 
Pullen, deceased, and grandchildren of my late sister, Betsey S. Burbank, 
deceased, the sum of seven thousand dollars to be equally divided between 
them." Betsey S. Burbank was a sister of the testator, and she left three 
children living at the testator's death; also one daughter, Lydia Pullen, who 
was dead at the time the will was made. This daughter left one son, Eldon 
H. Pullen and three grandchildren, - children of another son who was 
deceased. Held, that Eldon H. Pullen takes one half, and the three grand
children the other half, of the seven thousand dollar bequest made '' to 
the children of Lydia Pullen." Bray v . .Pullen, 185. 

12. Any legacy which was intended for the father of the three grandchildren of 
Betsey S. Burbank, although he was not living at the time the will was 
made would not lapse, but would go to his lineal descendents under R. S., 
c., 74, § 10, which provides that when a relative of the testator, having a 
devise of real or personal estate, dies before the testator, leaving lineal 
descendents, they take such estate as would have been taken by such deceased 
relative if he had survived. I b. 

13. The testator also bequeathed to Hiram Hackett all the neat stock, sheep, 
horses, colts, swine and other animals . which he owned at the 
time of his decease. Held, that the intention of the testator was to give not 
only the sheep upon the home farm, but also all those which he owned on 
other farms. I b. 

14. On the trial of the issue whether the execution of a will was procured by 
influence, the contestant is not aggrieved by the exclusion of evidence of 
threats of the testator's son, who subsequently drafted the will, "I have 
injured you and Florence, [a brother-in-law and his wife,] a good deal 
already, and father will do what I want him to - just as I say," it not 
appearing that the words used related to the will and may be construed, 
in absence of the son's explanation, to mean no more than that the testa
tor would follow the advice of his trusted son and legal adviser in the 
settlement of Jitigated matters between some of the testator's children, and 
in which he may have had some pecuniary interest. 

King v. Holmes, 219. 
15. A declaration by the testator in his will that the contestant, one. of his chil-
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dren, had otherwise been amply provided for, must have great weight in con
sidering whether the provisions of the will bear internal evidence that it was 
a free and voluntary act, and not the offspring of mental d~fect, obliquity or 
perversion. Ib. 

16. A testator may so give to his son the annual income of a trust estate, that 
the life tenant cannot alienate or his creditors reach it. 

Roberts v. Stevens, 325. 

17. To be effective such must be the clear intention gathered from the whole 
will construed under the light of circumstances. I b. 

18. A bequest of personal property, to two or more persons individually named 
as legatees, without words indicating the nature of the tenancy to be created 
thereby, will be construed as creating 1:1, tenancy in common, and not a joint
tenancy. The law presumes that a tenancy in common was intended unless 
a different intention of the testator be manifested by the terms of the will. 

Stetson v. Eastman, 366. 

19. A testatrix, in addition to other bequests, made to each of two persons a 
separate pecuniary legacy, and then gave the rest of her estate,mostly money 
and personal effects, to both of such persons, by a residuary clause in these 
words: "All the rest and residue of my estate I give to [the persons named] 
and I appoint them executors of this, my will." One of such legatees died 
in the. lifetime of the testatrix. Held : 

I. That the separate gift to such deceased legatee lapses into the residue 
of the estate. 

2. That the surviving legatee takes half of the residue as thus increased. 
3. And that the other half lapses, and goes to the heirs of the testatrix, 

no other disposition being made of it by her will, subject to the expenses 
incurred to obtain a construction of such bequests. Ib. 

20. Our statute limits the rights of collateral inheritance by representation to 
the grandchildren of a deceased brother or sister, another brother of the intes
tate being alive. In such case the inheritance does not extend to the chil-
dren of grandchildren. lb. 

21. A testator devised his homestead to an unmarried daughter, "for and dur
ing her natural life, unless she shall be married, in which case her life estate 
shall cease. So long as she shall live and remain unmarried she is to have 
the exclusive right of' occupation, use and enjoyment of said homestead." 
Held, that the intention of the testator, ns manifested by the whole instru
ment, was not to promote celibacy by imposing a condition in restraint of 
his daughter's marriage, but only to create a limitation of her estate in the 
homestead until by her marriage another home should be provided; and that 
the daughter's exclusive right to the possession and enjoyment of the entire 
homestead accordingly ceased upon the marriage. Mann v. ,Jackson, 400. 

22. A testator gave, by his will, to his wife the use of his homestead, furniture, 
&c., for life, and to his son ,John an undivided third of the homestead and 
and added this clause," If the said John, after the death of my wife, will pay 
to his brother and sisters, then living, one hundred dollars each, he will then 
come in full possession of the house. lot and furniture, including crockery 
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and other household ware." Held; that the acceptance of the devise 
creates an obligation to pay the legades to his brother and sisters; that upon 
their payment, they being a charge on the real estate, he will then take an 
absolute title to the property. Fuller v. Fuller, 475. 

23. Also, no duty implying a trust being imposed on the executors respecting 
the furniture, &c., the legatee (being the widow,) having a right to its use 
for life, is entitled to its use and possession without giving security to the 
remainder man. I b. 

24. A testator gave his widow such portion "of his money and credits," or the 
whole of it, as she might deem necessary for her comfort and support with
out being restricted in any manner from receiving the same, her receipt 
being all the voucher required. He then gave what "shall remain in the 
estate," after the widow's death to be equally divided among the then living 
heirs, with a provision that such shares which might go to certain minors 
were to be deposited in the savings bank until their majority. Held; that 
the money and credits are to remain in the custody of the executors, who 
are to supply the demands of the widow accordingly, holding the property 
in trust to be accounted for and distributed after her death. IlJ. 

WITNESS. 

1. A wilful and corrupt attempt to prevent the attendance of a witness before 
any lawful tribunal organized for the administration of justice is an indict
able o:ffense at common law. The essence of the o:ffense consists in a wilful 
and corrupt attempt to interfere with and obstruct the administration 
of justice. State v. Holt, 509. 

2 Intentionally and designedly to get a witness drunk, for the express purpose 
of preventing his attendance before the grand jury, or in open court, is such 
an interference with the proceedings in the administration of justice as will 
constitute an indictable o:ffense. 1 b. 

WORDS AND PHRASES. 

Adopters can make for themselves an heir, 
A good deal of unconscious admission, 
Capital or infamous crime, 
Caterers rarely give away dinners, 
Commissions based on contract of sale, 
Definitions sometimes confuse the mind, 
Disinterested, 
D«e, 
Easements are of flexible adaptation, 
Equally, according to the just value, (taxes,) 
Ejusdem generis, 
For seven years he slept on his rights, 
Full possession, 
He knew the place for passengers was inside the car, 

487 
299 

25, 271 
271 
152 
251 
304: 
505 
258 
216 
174 
431 
475 
211 
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He should state when he gave the notice, 
Ice field, 
In all other cases, 
Interfere, 
J oinder or assent, 
Knowingly transport, 
Legal notice, 
Not a work of necessity or charity, 
On the side of the stream, . 
Parties alone can create joint-tenancy, 
Qitia ratio legis est anirna legis, 
Small bays, 
She may not have looked back, 
Spendthrift trusts, 
Such carlessness bars the action, 
Statutory nuisance, 
Testimony, newly invented, not newly discovered, 
Their indorsement guarantees their validity, 
The right to maintain his own dam and mill, 
The law favors the compromise of doubtful claims, 
The ox was a drooler, . 
The roads and bridges belong to the public, 
Unless she shall be married, 
Unreasonable regulation, 
Used, 
Wrongfully-recorded escrow, 
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194 
155 
496 
58 

362 
489 
145 
113 
248 
373 

65 
135 
121 
333 
43 

560 
51 

599 
532 
515 
84 

501 
400 
472 
556 
343 


