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STATE OF MAINE.

NATHAN F.

BACKUS,

appellant, vs. OREN

B.

CHENEY and others.

SARAH E. STANLEY, appellant, vs. Sarne.
Franklin. Opinion February 1, 1888. Announced August 2, 1887.
Will.

Probate appeal.

Change of venue.

Practice.

R. S., c. 63, § 28.

In a probate appeal, "if . . . any question of facts occurs proper for a trial
by jury, an issue may be formed (framed) for that purpose under the direction of the court and so tried." R. S., c. 63, § 28.
,vhen such issue has been framed the court has power to order a change of
venue for a. trial of the same.
If the issue is decisive of the case the whole case is transferred, and tQc
decision is certified directly to the probate court. Otherwise where othel'
proceedings must be had in the appellate court after the decision of the issue
framed for the jury.
·when questions of law arise in the trial before the jury, they should be entered
and heard in the district in which the trial waH h:ul.

ON exceptions.
An appeal from the decisi~m of the judge of probate for
Franklin county, approving and allowing of the will of Sarah S.
Belcher, late of Farmington, de1:eased.
The proponents of the will filed the following motion and the,
exceptions were to the ruling of the court, as a matter of law,
that there was no authority in the court to grant the motion.
VOL. LXXX.
2
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(Motion.)

'' And now on the first day of said term come the president
nnd trustees of Bates college, a corporation legally existing under
the laws of the state of Maine, and interested as the residuary
legatee and dcvisce, under the said will of Sarah S. Belcher, and
Oren B. Cheney, executor named in said will, and respectfully
move the court, in case the court should determine to submit to
the jury issues of fact arising therein, to order the transfer of
the above entitled civil action and appeal relating to the probate
of the said will of said Sarnh S. Belcher, and the codicil thereto
and to the appointment of the executor therein named to he the
executor of said last will and testament, now pending in said
court, to the docket of said court in some other county, as the
court shall determine, in said state, other than said county of
Franklin, for trial, and respectfully show the fr>llowing causes
for the granting of ~aid motion:
"That by the provisions of said will the title to a large amount
of real and personal estu:te, exceeding fifty th6usand dollars in
value, and heretofore subject to assessment for purposes of
taxation in said Farmington, passes to the said president and
trustees of Bate-:, college, and thereby becomes devoted perpetually to the education of youth, and exempt, under the laws of
the state, from all taxation whatever, either for state, county or
municipal purposes; leaving all public charges in said town and
county, if said will should he allowed, to be a~scssed upon the
other property therein, and thereby giving the inhabitants of
said town of Farmington and of said count_y of Franklin a direct
pecuniary interest adverse to the probate of said will.
"That by the publication of certain newspaper articles in said
cqunty commenting upon the effect of the will in the respect
above mentioned, by cunent rep~rts and by frequent and general
conver::::iation throughout the county, the fact of such exemption
of property from taxation under the terms of said will has become
generally known, and a prejudice against the will as injurious to
the interests of Farmington und of the county itself, prevails
generally throughout the county of Franklin.
"That many of the heirs-at-law of the :::;aid Sarah S. Belcher
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who resist the probate of the will, nephews and nieces of the
said testatrix, are residents of the town of Farmington . and its
vicinity, and have numerous and extensive family connecticm8
throughout the county; and there exists genemlly in Farmington
and in the other towns of the county a very strong and bitter
local prejudice against the will and against its being allowed as
the last will and testument of said Sarah S. Belcher, with an,
almost universal disposition and desire to defeat it if possible.
•~ That this prejudice and feeling agaim;t the will, and interest
and desire to defeat it, ariHing from its provisions and from its.
effect to transfer the title to a large estate from heirs resident in,
Franklin county to Bates college, and to exempt it from local
taxation, and from other causes which will be more fully stated
in evidence, are so general throughout the county and so intense
that your petitioners are ad vised by their counsel, and respect-fully inform the court of their O'iVn conviction and belief that it
is· impossible for them to have a fair trial upon the merits of the·
case before the jury at a term of said court holden in said
Franklin county.
"The President and Trustees of Bates college, and Oren B ..
Cheney, executor named in said will. By S. Clitforcl,
Belcher and Joseph W. Symonds, their attorneys.''

S. C. Strout, H. L. Whitco1nb, Holman and Belcher, for·
appellants.
In both ·appeals there are questions of fact to be tried by a jury ..
At common law as adopted and applied in New England, no,
court had pmver to change the venue in any action. L-incoln
v. Prince, 2 Ma::-1s. 544; Jiawkes v. I1ennebeck, 7 Mass. 461 ..
No such power exists in Massachusetts at the present time,
there being no statute to authorize it. The power never existed
in Maine until 1872, ,vhen it was conferred by chapter 45, luws
of 1872, now incorporated in Revised Statutes, c. 82, § 14. We
are not aware that in Massachusetts, nor in Maine prior to 1872,
the administration of justice in either state has been delayed,
perverted, or in any way th warted by the absence of such power,
and as the power exists only by virtue of the 8tatute, it can only
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be exercised, and ought only to he exercisml, 111 cases expressly
;providNl for, nnd as provided in the statute. Powas v.
Jlfitcllell, 7;j Maine, 369.
Such statute ht)ing in derogation of the common law must be
,construe<l strictly. Dn·elly v. Dwelly, 4G Maine, 377.
If the Supreme Court of Probate and the Supreme Judicial
,Court can he considered as one and the sarne then the power to
transfer these appeals does not exist. The word:::; of the statute
;:we '' :my civil action or criminal case;" this is not a criminal
_,case, nor is it a civil action. 8cfrefacias is not a civil action.
104 i\'la.ss. 375. Habeas cm·pus is not a civil action. 41 Ind .
.92. Snh1uis~-iion to arbitration is not. 1 Allen, 212. .Man,d.a1nu:-i is not. G Binn. 5.
The statute words are '' civil action and criminal case." The
term civil action is undoubtedly used in the legal and accepted
sense; if not so intended, both civil and criminal proceedings
would have been classed under one term, as civil and criminal
-cases or causes; on the contrary, the term civil action, which
bas a well known le.~al meaning, is used, and the term case as
applied to criminal is larger and may perhaps include all
proceedings of a criminal nature. Civil action is defined in
Rapnlje's ln,v dictionary as "an action instituted to enfol'ee a.
private or civil right, or to redress a private wrong, as distinguished from proceedings to punish infringements of public
righb, and crimes, which are called criminal actions or prosecutions, the latter being the better word." Probate of :t will has
none of thet;e elements. It is more nearly a proceeding in rem
to determine the status of the deceased and the validity of the
will. Civil actions are divided into three classes: (( First, real
actions." (This is not a real action.) "Second, personal actions,
such as concern contracts~ sealed or unsealed, and offences or
trespasses. Third, mixed actions, which lie us well for the
recovery of the thing as for damages, for the wrong. sm,tained as
ejectment." "Tlrnrton's Law Dictionary, Title Actions.
"Civil actions are divided into real, per:sonal and mixed.
Personal actions are ex ·contr·actu, or detinue, or ex delicto. ''
Bacon'::, Abridgment, Title Action::,, A. 47.
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None of these old and well settled definitions of the. term civil
action can apply to or include a st~~tute appeal of the kind here
in isuue. ,-:vhen the legislature uses a phrase having a well
known and detinite meaning in the law, it is presumed to he
used in such sense. 4 Pick. 411; 7 Mas::,. 523; 27 Maine, 1G;
24 Pick. 29G; 1 Pick. 2Gl; 66 Maine, 161.
The phrase, '' civil action," is within this rule. By the
Constitution, article first, section 20, in all civil suits the party
shall have a right to a trial by jury. Suit and action are
synonymous. 38 Vermont, 171.
Therefore, if this was a civil action or suit, the right to such
a trial by jury must exist, but neither party can claim a trial by
jury in a probate appeal as a matter of right. Bmd:street v.
Bradstreet, 64 Maine, 209.

Synwnds and Libby, and S. Olf!ford Belcher, for appellees~
cit~d: R. S., c. 82, § 14; Tidd, Pr. 544, 548, 549; Poole v.
Bennet, 2 Str. 874; Mylock v. Saladine, 3 Bun. 1564; Re;'C
v . .Amery, 1 T. R. 363; Rex v. Harris, 3 Burr. 1330;
Ilolmes v. Wainwright, 3 EaRt, 330; Compare Gerard v.
De Robeck, 1 H. Bl. 280; Howarth v. Willett, 2 Str. 1180;
Poster v. Taylor, 1 T. R. 781; Watkins v. Towers, 2 T. R.
275; Cailland v. Champion, 7 T. R. 205; JVlostyn v. Fabrigas,
Cowp. 177; Petyt v. Berkely, Id. 510; Watt v. Daniel, 3
Bos. & P. 425; Rowley v .. Allen, Willes, 318; Ef-.p. N. P.
211, 516, 517; Jacob, Law Diet. Venue; 3 Bl. Com, * 383, § 4.
General law powers of a court are exercised without the aid
of a statute. Uoclteclw R. Co. v. FaiTington, 2G N. H. 428 ;
Hilliard v. Beattie, 58 N. H. 112; Putnam v. Bond, 102
Mass. 3 71 ; Os,qood v. Lynn, 130 Mass. 335 ; Lincoln v.
Prince, 2 Mass. 54G, 547; Cleveland v. Welsh, 4 Mass. 592;
Hawkes v. I1ennebeck Co. 7 Mass. 4G3; Uarvill v. Carvill, 73'
Maine, 139.
For meaning of "cause" and (:action" see, B1·idgton v.
Bennett, 23 Maine, 425; Abb. L. Diet. Action; Valentine v.
Boston, 20 Pick. 203 ; Ex pctrte County Commissioners, 30
Maine, 221 ; Webster v. Co. Corn. t33 Maine, 29 ; Belfast v.
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Po,qle1·, 71 Maine, 403; Stiles' Appeal, 41 Conn. 329; Taylor·
v. Gw·diner, 11 R. I. .182.

,J. This is a probate appeal wherein the validity
of a will is denied because of the incompetency of the te1:,tator,
and because the same was proetm.ed by undue influence.
The appellees moved n change of venue because of local
prejudice so great as to prevent a fair and impartial trial of the
issues involved before a jury of the vicinity.
The presiding j m,tice ruled as matter of law that the court had
no power to grant the motion, to which ruling the appellees have
exception.
R. S., c. 63, § 23, makes the Supreme Judicial Court the
Supreme Court of Probate ; and section 28 provides that the
Supreme Court of Probate "may reverse or affirm, in whole 01·
in part, the sentence or act" of the probate court '' appealed
from, pass such decree thereon ns the judge of probate ought to
hn ve pas::;ed, remit the case to the probate court for further
proceedings, or tnke any order therein that law and justice
require; and if upon the hearing any question of fact occurs
proper for a trial by jury, an issue may be formed (framed) for
that purpose uncle1· the dil'ection of the court, and so tried."
Questions of snnity and of undue influence arising upon the
probate of wills are usually su bmitte;l to a jury for determination.
This practice has been so common and uniform as to become
almust a law of the court.
\\'hen such i::;sues are framed for a jury trial, "all incidents of
such trial follow." Carvill v. Carvill, 73 Maine~ 136. The
cause then assumes the character of an action at law. The
procedure i:-:; according to the course of the common law, an<l is
governed by legnl mle1, throughout.
R. S., c. 82, § 14, provides that any judge of the Supreme
J udieial Court, while holding a nisi prfos term, on motion of
either party shall, for cause shown, order the transfer of any
civil action or criminal case pending in said court to the docket
thereof in any other county for trial."
No good reason is shown why a probate appeal, when it has
HASKELL,
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a:::1sumed the charncter of, and is to be conducted ns an action at
law, should not be subject to the provisions of the a hove statute.
If the issue framed for the jury is substantially decisive of the
whole case, and no ulterior proceedings are to be had before the
court requiring further investigation or consideration, the whole
cause shou Id be transferred to the other county, and the decree
from the court there sitting should be certified directly to the
probate court from whence the appeal came.
If, howevm·, the court is of opinion that further proceedings
before the court will be necessary after the issues framed for the
jury shall have been decided, it may certify to another county such
issues only for trial ; and upon their determination the result
should be certified back to the court from whence they came for its
further consideration.
When a jury trial is had in another county from that where
the cause was originally pending, questions of law arising upon
the trial should go to the law court in· the district where the
trial was had and there be settled; and the mandate of the law
court should be sent to the clerk of the court from whence the
exceptions came to be obeyed as its tenor mny direct.

Exceptions sustained.
PETERS,

C. J.,

WALTON,

VIRGIN,

LIBBEY

and

FosTER,

JJ.,

concurred.

STILLMAN ILSLEY

Cumberland.

and others vs.

LEONAim ILSLEY

Opinion August 14, 1888.
March 23, 1887.
Will.

Trust.

and ,mother.

Announced

Trustee.

The will bequeathed five-sevenths of the residue of the testator's estate, to the
plaintiffs in trust, thereby creating five distinct trusts of' one-seventh each
for the benefit of the respective cestnis que trust named, and authorized each
trustee to use for the support of' the 1'espective beneficiaries such part of' Ms
or her share of the principal funds, as he in his good judgment may deem
necessary. In a subsequent paragraph, the will provided that none of' the
funds shall be paid to any one of the beneficiaries " so long as their health
and strength continue, and th~y are able to do anything ( or something) for
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themselves for their support, to be held till any one of them becomes sick
and totally unable to support themselves. The fond to be a reserve fund in
cai.;e (any one) of sickness, . . what I mean by sickness is to take the cases
of my brother (named) and sister-in-law (named) all of which proved incurable or total." I-Ielcl, that these latter clauses are to be deemed merely
advisory, and to be followed by the trustees as nearly as they in their good
judgment may deem necessary.

ON report.
Bill in equity by the trustees under the will of Joseph Ilsley
to obtain a constrnction of the will.
Heard upon bill and answers and a copy of the will which is
sufficiently stated in the opinion.
Lewls .Pierce, for plaintiffs.
Joltn A. Waterman, for respondents.
"A clearly expressed intention in one portion of the will, is
not to yield to a doubtful construction in any other portion of
the instrument."
'' The plain and unambiguous words must prevail." Red. on
'Wills, Vol. 1, pp. 430, (12) 433, (2) and 434 (4).
1
' When the intention is obscured by conflicting expressions, it is
to he sought rather in a rational and consistent, than an
irrational and inconsistent purpo~e." Jarman's XIII Rule.
V mmN, J. In the first sentence of this l1olographic will the
testator expresses himself as 1' being desirous to make a suitable
provision for (his) my brothers, nephews and nieces." After
making a few specific bequests to various persons, he then
beque:tthed five-sevenths of the "residue of his estate" to certain
trustees named, one-seventh '' for the benefit" during life of two
surviving brothers, und one-seventh "for the equal benefit"
during life of the respective nephews and nieces of each of .three
deceased brothers-thus creating five separate and distinct trusts.
Afte1· designating the fund which the respective cestuis que
tr-ust are to have the benefit of, the testator then declared his
general intent as to tho mode of dispensing the funds among
them in the following clear and unambiguous language: '' Each
of said trustees is hereby authorized to use for the support of
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either of the persons for whom he is trustee, such part of his or
her fractional share of the principal funds (as) in his good
judgment (he) nw,y deem necessary." And to show his entire
confidence in the ~~ integrity and faithfulness" of the trustees, he
also appointed them executors of his will and ~~ directed that no
bond shall be required of them as executor or trustees."
Each and a11 of the provisions of the will harmoniously concur
in showing the rnnnifest purpose and general intent of the
testator in dispensing. the five-sevenths of the residue of his
estate nmong his beneficiaries to be ns above indicated-leaving
it at the discretion and in the good judgment of the trusteesexcept one paragraph which occurs later in the will. That
contains expressions which not only render obscure the general
import of the will, but which are repugnant to it. For instance,
the provisions that none of the funds slrnll be paid to any of the
beneficiaries i i so long as their health and strength continue and
they are able to do anything (or something) for themselves, for
their support-to be held till any one of them becomes sick and
totally unable to support themselves." ~~ The fund to be a reserve
fund in case ( any one) of sickness."
And t~ what I mean
by sickness is to take the cases of (his) my brothers named
and his sisters-in-law named," all of which proved incurable or
total.
The literal force and effect of these expressions would utterly
defeat the obvious intention and primary purposes of the testator
which the earlier language of the will legitimately imported.
These expre:::;sions are repugnant to all that goes before. It is
absurd to suppose that the testator really intended that no part
of the tru~t funds should be used for the benefit of those for
whom he was ~, desirom, to make a suitable provision" to keep
them from the poor house, or for their relief in case of sickness,
until the trustees knew that the objects of his bounty had become
~,incurable" and were beyond relief. Such a construction of the
whole will would be unreasonable and inconsistent with its
manifest intention.
We think these latter clauses at most should be deemed
merely advisoey in character, to be followed by the trustees as
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nearly as their '' good judgment," in which the testator so
implicitly relied, "may de.em proper."

Decree accordingly.
PETERS,

C. J.,

"TALTON, LIBBEY, FOSTER

and

HASKELL,

JJ.,

concurred.

VIRAM

B.

PAUL

Waldo.

vs.

JESSE H. FRYE

and another.

Decided December 22, 1887.

Equity practice. Report of master.
The report of a master has substantially the weight of a verdict, and his
conclusions are not to be set aside or modified without clear proof of error.
The decision of a single justice upon matters of fact in an equity hearing
will not be reversed unless it clearly appears that the decision is erroneous.

ON appeal by the plaintiff.
The opinion states the point.

Joseph Willimnson, for plaintiff.
The report of a master is not conclusive, although every
reasonable presumption js to be made in its favor; and if the
evidence clearly shows that he is mistaken in his conclusions,
the court will set them aside on exceptions. Drew v. Beard,
107 Mass. 64.
William H. Fogler, for defendants.
This is an equity appeal. The hill is to
enforce specific performance of an agreement to convey lands.
The question was as to the amount the complainant was to pay
for such conveyance. The case wns referred to a master, who
heard the parties and their witnesses, and examined their papers,
and made his report, stating the amount he fou~d due; he also
reported the evidence taken before him. The complainant
objected to the master's findings, and was heard thereon by the
presiding justice, who reviewed the reported evidence and found
the master's findings to be correct, and decreed accordingly.
PER CuRIAM.
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The.,complainant thereupon appealed. Questions of fact only
f
are f51'esented by the appeal.
While the master's report upon questions of fact is not conclusive, yet it has substantially the weight of a verdict of a jury;
and his conclusions are not to be set aside or modified without
clear proof of error on his part. Dean v. Emerson, 102 Mass.
480; Trow v. Berry, 113 Mass. 146 ; Richards v. Todd, 127
Mass. 172; Uary v. Hen·in, 62 Maine, 16.
Again, we have before held that the decision of a single justice
upon matters of fact in an equity hearing should not be reversed
unless it clearly appears that such decision is erroneous. Young
v. Witlwrn, 7,5 Maine, 536.
The appellant must show the decree appealed from to be
clearly wrong, otherwise it ·will be affirmed.
Applying these rules, we cannot say that the finding of the
master and that of the single justice are clearly wrong. The
evidence was conflicting, hut some of it fully sustains the
findings.
Decree affirmed.

'JosEPH MAYBERRY

Cumberland.

vs.

JAMES

C.

MEAD.

Decided January 3, 1888.

Pew-owners' corporation.

J.1feeting-houses. R. S., c. 12, § § 31, 32.
Assessment of pews.
A corporation of the pew-owners, by a majority vote, may control the
meeting-house, make repairs thereon, etc., at a meeting of the corporation
duly called therefor. It cannot be clone at a meeting called by a justice of
the peace, on application to him therefor, for the purpose of organizing the
corporation.
Proceedings which were held to be for the organization of pew-owners.
It must appear that a majority of the members voted to repair, raise the
money, and assess the pews, in order to make a valid assessment.
An assessment is void where the assessors added an overlay to the sum
raised, and assessed it upon the pews.

ON report.
This was an action for the recovery of pew No. 16 in the
Congregational meeting-house in North Bridgton. It was
admitted that the title to the pew ·was conveyed by deed in
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187 5. But the defendant claimed title under a deed from 4 the
treasurer of a corporation of the pew-owners, given in it84.
This deed was suflfoient in form; and, it was admitted, conveyed
a good title if the following proceedings were valid:
(Records.)

'' To Edward Kimball; Esq., one of the Justices of the Peace
in and for the county of Cumberland and state of .Maine.
"The undersigned proprietors and pew-owners in the house
known as the Congregational meeting-house in North Bridgton
village, in said county, hereby make application to you to issue
your ,varrant to one of them to notify the proprietors and pewowners of said house to meet in said house on Saturday, the 6th
day of October, A. D. 1883, at two o'clock P. M., to act on the
following articles, viz. :
" 1. To choose a moderator to govern said meeting.
"2. To choose a clerk.
"3. To see if said proprietors and pew-owners will incorporate
themselves into a legal body.
'' 4. To determine the mode of calling future meetings.
"5. To determine whether they will repnir said house.
"6. To determine in what manner money shall lJe raised for
repairs.
"7; To choose treasurer, nppraisers, assessors, and any other
officers, committees, or ngents, as they may think proper for
executing such purposes as they may direct.
'~ 8. To transact any other business that may legally eome
before them.
"Dated this fifth day of September, A. D. 1883.
Luke Brown,
G. E. Chadbourne,
Asa Gould."
(L. s.)

"State of Maine, Cumberland, ss.
"To Luke Brown, Esq., of Bridgton : In compliance with the
foregoing application to me directed you are herehy required to
notify and warn the pew-owners therein named to meet und
assemble at the time and place, and for the purposes specified in
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said application, hy posting an attested copy of the same on the
principal outer door of said meeting-h(mse, and one nt the North
BridgtoQ. post office, also to be printed in the Bridgton News at
least twenty-one days before the time of said meeting.
'' Given under my band and se:tl this tenth day of September,
A. D. 1883.
Edward Kim hall, ,Justice of the Peace."
( '\Varrant duly served and returned.)
'' North Bridgton, Oct. G, 1883.
'~ .Met in accordance with the foregoing request and warrant,
at the time and place and for the purpose therein named, and
called to order by Mr. BrO\vn, to whom said warrant was
directed.
,: Chose by ballot, ,Jacob Hazen, Moderator.
"
"
Geo. E. Chadbourne, Clerk,
who vvas sworn to the faithful and impartial discharge ofthe
duties incumbent to that office by the moderator. A majority
in interest of the owners being present, voted, on motion of the
clerk, that we now declare this a body corporate, and that a.
committee of three be appointed by the chair to draft a code of
by-laws for the use and the government of said corporation.
G. E. Chadbourne, L.uke Brown and C. H. Gould were
appointed the committee.
1
' Voted, on motion of A. A. Libby, that the report presented
l>y the committee be accepted.
"Voted, on motion of Mr. Gould, that each item of said
report be voted on for adoption, amendment, or rejection; and
the following prearnble and code was unanimously adopted:
1
' This association now being a body. corporate
in accordance
with chapter 12 of the Statutes of the State of Maine, the same
to be known for nll legal transactions as the Pew-owners and
Proprietors of North Bridgton Meeting-house, the same to be
governed by the following by-laws:
1
' Chose. by ballot, C. H: Goul~,. Treasurer..
.·
t Sworn by
"
" Austm B. ] nswold, Collector. 5 Moderator.
"Chose by ballot, ,Jacob Hazen, Luke Brown and G. E.
Chadbourne, Assessor::-;. Mr. Hazen was sworn by Edward
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Kimball, justice of the peace; Brown and Chadbourne by the
moderator.
'' Voted, that the meeting-house be reshingled and the
plastering be repainted in distemper.
"Voted, on motion of Mr. Brown, that said repairs be done
hy assessment on the pews.
"Voted, on motion of the clerk, that the procuring of materials
and putting on be left with the executive committee, with power.
"Voted, that whenever we do adjourn, it shall be to meet at
this place one week from to-day, ut two o'clock P. M., to hear
the report of committee, etc.
" Adjourned.
"A true record. Attest:
Geo. E. Chadbourne, Clerk.
"North Bridgton, Mnine, Oct. 13, 1883.
"Met according to adjournment.
"Report of the executive committee on the purchase of
shingles, etc., made verbally and accepted.
"Voted, to raise one hundred and fifty dollars for the purpose
of shingling the roof and repairs on plastering.
"Voted, that when we adjourn, it shall be at this place two
weeks from to-day, at three o'clock P. M.
"Adjourned.
"A true reconl. Attest:
Geo. E. Chadbourne, Clerk.

"Tux of one hundred and fifty dollars, with overlay of five
dollal's nnd forty cents, m;set-se<l on the pews of the meetinghouse at North Bridgton, Oct. 20, 1883, committed to collector
for collection Oct. 20, A. D. 1883.
Caleb A. Chaplin, for plaintiff.

A. H. W<.7lker, for the defendant.
PER CuR_IAl\'1.
"re think the defendant fails to show title to
the pe,v in suit, for the following reasons:
I. Tho proceedings put in evidence by the defendant, and
relied on hy him, must be treated as an organization of the pew-•
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owners of the meeting-house, ns a corporation under R. S.,
]871, C. 12, § § 31, 32.
II. By section 33 of same chnpter, such corporation, by a
majority vote of its members, may control the meeting-hoa:,e,
etc. It must be done at a meeting of the corporation duly
called therefor. It cannot be done at a meeting called by the
justice of the peace, on an appli<::ation to him therefor, for the
purpose of organizing the corporation. The meeting so called
is not a meeting of the corporation, but one called Lefore there
was a corporation.
III. It does not appear by the record that a majority of the
members of the corporation were present or voted to repair,
raise the money, or assess it on the pews.
IV. The assessors had no authority to add to the sum
raised an overlay at their pleasure, and assess it on the pews.
vVe find no statute authority for it, and in the absence of such
authority they had power to assess the sum raised only. In
adding the overlay they exceeded their power, nnd for this
reason the a::isessment was void.

Judgm,ent for t!te plaintffl.

EBEN

A. Hourns us.

vVashington.
Way.

LEVI

IC

CoRTHELL.

Opinion .January 4, 1888.

Pleading.

lvuisance.

Tre:,;pass.

A declaration for obstructing a public way containing the essential avermcnts

is sufficient, either in a plea of trespa.,;;s or trespass on the case.
One who suffers special damages from a public nuisance may recover the same
from the person creating the nuisance; and from the person maintaining it
after request to abate it.
When the declaration in such a case fails to show that the plaintiff lrns ·suffered
any special damage for which the defendant i,, respousible it will be adjudged
bad on demurrer.

floltn H. Frenclt, for plaintiff.
'' Any person injured in his comfort, property, or the enjoyment of bis estate, by a common an<l public, 01· a private
nuisance, may maintain against the offender an action on the
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case for his <hmages, unless otherwise specially provided."
R. s., c. 17, § 12.
In Asltb!J v. White, Lord Raymond, 938, Lord Hovr says,
(~ If men will multiply injuries, actions must he multiplied too;
for every man that is injured ought to have his recompense."
The case of B/'Own v. WatMm explains the law fully. 47
Maine, lGl.
The court says, H Those who have no occasion of business or
plc:tsu1·e to pass over a roacl so ohstnwted, and who have not
attempted it, cannot maintain an action for the obstruction
thereof."
In the same case the learned judge, in his opinion, quotes the
decision G1·ea:-;l:,; v. Oodli11g, 2 Bing. 2G3, that a person being
obstructed on his journey and obliged to proce~d by a more
circuitous route, might recove1· for the loss of time and inconvenience against the individual by whom the obstructions were
erected. The case of .,J._Vorcrnss v. Thmns, 51 Maine, 503, gives a
construction to§ 12, c. 17, of the Revised Statutes, even beyond
what we claim on thh; point.
The case of lFesson v. Washburn Iron Oo. 13 Allen, 95,
though referring to a private nuisance, seems to indicate that the
same principle may apply to a public one.

Har·vey and Gardne1·, for the defendant, cited: Blood v.
Nashua & Lowell R. R. 001]J, 2 Gray, 140; Willar·d v.
Oamuriclge, 3 Allen, 574; Quincy Canal v. Newcomb, 7 Met.
27G; Bmincml v. Uonn. Riv. R. R. 7 Cush. 511; Brigltt1nan
v. Fairhaven, 7 Gray, 271 ; Harvord Uollege v. Stearns, 15
Gray, 1 ; llartslwni v. South Reading, 3 Allen, 504; Stetson
v. Faxon, 19 Piek. H,7; Smith v. Boston, 7 Cush. 254;
Wessl?n v. lVashbuni, Iron Go. 13 Allen, 95; Franklin Wluuf
Go. v. P01·tlancl, 67 Maine, 59; Bra!Jton v. Fall River, 113
Mass. 218; Norcross v. 'Thoms, 51 Maine, 503; Cole v. Sprowl,
35 Maine, Uil.
HASKELL, J.
Trespass for obstructing a public way by
building a stone wall acrnss it, whereby the plaintiff claims to
have suffered special damage.
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The distinction between trespass and trespass on the case is
abolished by R. S., c. 82, § 15. '' A declaration in either form
is good." Hatlzorn v. Eaton, 70 Maine, 219.
It is settled in this state that one who suffers special injury,
no matter how inconsiderable, from a common nuisance, may
recover damages in an action at law from the person creating it;
R. S., c. 17, § 12; Brown v. Watson, 47 Maine, 161; Dudley
v. I1ennecly, 63 Maine, 465 ; and from the person maintaining
it after request to abate it. Pillsbury v. Jlloore, 44 Maine\ 154.
Three ,lemurrers to the declaration have been filed, an<l two
amendments of it have been allowed. To the sustaining of the
last demurrer to the declaration as finally amended, the plaintiff
bas exception.
The declaration avers the exjstence of a public wny and the
obstruction of it by the defendant in erecting a stone wall across
it, whereby on a given day and on divers other days and times,
etc., the plaintiff, in attempting to travel upon such way, was
'' hindered, obstructed and prevented from passing" along it,
and incurred great danger and suffered great pain and inconvenience in attempting to climb and pass over said wnll," and
thereby was injured in his comfort, property, and the enjoyment
of his estate.
The plaintiff avers that he was ' hindered," etc., from passing
along the way; be it so; no averment shows any specific damage
from this hindmnce; it does not appear that upon any special
occasion he was thereby compelled to make a longer detour to
reach a particular place where he had need to go, nor that he
lost any time or was put to any expense thereby.
He may have incurred danger and suffered pain in trying to
climb the wall, hoth of which may have resulted from hi:-:; own
careless or rash conduct, for which the defendant is not
responsible.
The plaintiff avers that certain of the work people in his
sardine factory ' 1 were· hindered and prevented. from going to and
attending to their work, whereby he lost nnd was deprived of
their services." Suppose this to be true, where is the injury to
1

'
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the plaintiff? He does not aver the loss of their service to be at
his cost, nor that their services, if rendered, would have been of
any valne to him. Upon this score the plaintiff does not appear
to have suffered any damage.

Bxceptions oven·uled.
PETERS, C. J., "rALTON, DANFORTH, VIRGIN and LIBBEY,
JJ., concurred.

CATHERINE D. FITCH

vs.
LEWISTON STEAM MILL COMPANY and others.
Androscoggin.

Opinion January 9, 1888.

Deed. Acknowledgment. Corporation. Agent.
As between the parties a deed is valid though not acknowledged.
A mortgage deed was executed purporting to be in behalf of the corporation
by its treasurer duly authorized. The certificate of acknowledgment stated
that the treasurer personally appeared and acknowledged the instrument to
be "his free act and deed." Held, That the deed, in every other respect
complete and formal, was not vitiated by this informality in the certificate
of acknowledgment.
At common law corporations have the power to sell and convey their property
as they think proper.
This power to sell and convey their property and to borrow money, and make
contracts, implies the power to mortgage their property, real and personal,
to secure the payment of their debts.
This right may be limited by statute, or by the acts under which they are
organized.
In matters where the acts of the agent of a corporation in the transfer of
personal property require no formal instrument under seal, it is not necessary
that the authority should be given by formal vote.
Such authority may be inferred from the conduct of its officers, or from their
knowledge and neglect to make objections, as in the case of individuals.
An agent of a corporation may be appointed without the use of a seal, whatever may be the purpose of the agency.

ON report.
An action on a mortgnge by the executrix of the will of
Jonas Fitch.
The point is stated in the opinion.
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Olwrles P . .illattocks ancl D. J . .ilfcGillicucldy, for plaintiff.

•

Savage and Oakes, for defend:mts.
PriJl]aril_y the power to mortgag-~ real estate of a corporation
resides in the corpomtion alone. Jones on Mortgages, § 127.
We think that the statement in the text of Jones on Mortgages, p. 99, that" the director8 of a corporation, in the ahsenee·
of any restriction by charter or by-law, nrny, in behalf of the·
corporation, mortgage its property to any debts they are·
authorized to incur, without expre~s authority,'' is supported by
the decisions cited. But the power to seJJ real estate does not
confer the power to mortgnge. '' The power should expressly
declarn the intention that the agent should have the anthority to,
mortgage the property." Jones on Mortgages,§ 129, and cases,
cited.
The law is well stated in a recent Massachusetts case, .1l1w·ray,
v. Lumber Oo. 3 New England Reporter, 420. "It is the wellJ
settled rule that a ratification by a principal of the un:rnthorizedi
acts of an ngent, in order to he effectual, must be made with :ii
knowledge on the part of the principal, of all the material facts,
and the burden is upon the party who relies upon a ratificationi
to prove that the principal having such knowledge, acquiesced in:
and adopted the acts of the agent. It is not enough for him to,
show that the principal might ha\'e known the foct8 by the use·
of diligence." See also Oonibs v. Seott, 12 Allen, 493.
One of the directors, withont nny vote or action, either of tile•
hoard of directors or· of the corporation, mortgages in the nnme·
of the corporation, to another director, Fitch, the entire milli
property und machinery, "the property which was used ini
carrying on our business," to secure a pre-existing debt, :m<fi
thereby gain a preference over the other creditors of the corporation, and Fitch\, estate is now in court seeking to maintain this
security by suit not only agninst the corporation, but against
Stwt1ge and Packard, to whom the property was suhscquently
conveyed in trust for the benefit of creditor~.
The bare statement of' the facts is itself an argument.
Morawetz, § § 516, 517, 518, and the numerous cased cited
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:thereunder; 97 U. S. Rep. 13; 4 Howard, 552; 2 Black. 715;
Angell and Ames, § 312. ~

.J.

•

The only question to be determined is wlrnther
the plaintiff is entitled to prevail in this action, which is a writ
,of entry upon a mortgage alleged to have been given to Jonas
]?itch, plaintiff's testatrix, by the defendant corporation.
Two objections are interposed. Ffrst, that the m01·tgage is
defective in form. Second, that it was given without the
authority of the corporation.
1. The defect relied upon relates wholly to the acknowledgment of the instrument. The mortgage itself is free from any
objection in frmn. It purports to he executed as the deed of
the corporation by it:; trna~mrer duly authorized. It mtmes the
corporation as the party making it. Upon its face it is the
contract of the defendant corporation. But it is contended by
the counsel for the defence, that the acknowledgment is not for
or in behalf of the corporation, but is the acknowledgment of
the treasurer in his individual capacity. By the certificate of
the magistrate, it appears that '' James Wood, Trea"3urer,"
p·ersonally appeared "and acknowledged the above instrument
to be his free act and deed."
It needs no discussion to show that the mortgage, in every
other respect complete and formal, is not vitiated by this
informality in the certificate of acknowledgment. As between
the parties, a deed is valid though not acknowledged. It will
pass the title to the estate in such case, as against the grantor and
his heirs. Lawry v. Williams, 13 Maine, 281; Buck v.
Babcock, 36 Maine, 493; Poor v. Larrabee, 58 Maine, 559.
Such an acknowledgment as this, hcnvever, :ms been sustained
by other courts. Thus in Tenney v. Lurnba Go. 43 N. H. 343,
the same objection was raised as in the present case, and the
court there held that the acknowledgment was sufficient, and
that "this objection has no reasonable foundation."
2. That it was given without authority of the corporation.
The equities in this case are by no means in favor of the
defendant corporntion. The mortgage was executed in behalf of
FOSTER,
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the corporation by one who was and for n long time bad been
The money ol>t,tined
upon this mortgage, $13,5.51. 76, was received :rnd retained hy
the corporation. It is in evidence that the treasurer and general
manager of this concern had been in the ha hit ~>f deeding and
conveying land with the corpomtion's name, for corporation
purposes, and for the corporation's henelit, and that this was one
of those trnnsuctions. It appears also that at the time of this
conveyance the treasurer exhibited a vote of the corporation to
Fitch, the mortgagee, and informed him that he had autl10rity,
hy virtue of such vote, passed at the organization of the company,
to execute this mortgage as security for the money ohtai11('d
from him. That vote is as follows: i i Votecl, that the treasurer
he hereby authOl'ized and empowered to make, sell, execute and
deliver, in the name of the company, any and nll conveyances of
lund by deed or bond or otherwise, and all the paper:, of the
company not otherwise provided for in the by-laws."
The corporation has retained the money thus obtained, paying
interest thereon to the mortgagee from year to yen!' with ehecks
drawn hy the treasurer of the corporation upon its funds.
There is no good reason why this mortgage should not be
upheld, if it can be done consi:,tently with the rules of law.
Let us pass then, for a moment, to the consideration of
these rules, so far as may be proper in their npplicution to this
cm,e.
It is a well settled principle applicable to corporations that
they have the power to sell their propcl't,V, real and personal,
and to mortgage it for the security of their debts. This is
incident to the power of acquiring and holding it. Pi'erce v.
Emery, 32 N. H. 503; ,Tones on Mort. § 124; Angell and
A.mes, Corp. § 107; Richards v. Rai'lroacl, 44 N. H. 135.
This is a right existing by c~)mrnon law, hut of course may he
limited hy stntute, or by the acts urnler which they are organized.
No charter or by-law has been introduced limiting the general
power of this corporation.
This power, unlike that applicahle to natural persons, is in
o·eneral
executed onlj' throu{)"h
some ngent
of the corr'>orution,
0
....,
'---

its trensurer and general business man:1ger.
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and whose authority is derived in some manner therefrorn,-or,
if not authorized, whose acts may be subsequently ratified by the
corporation.
And in matters where the acts of the agent of a corporation in
the transfer of personal property require no formal instrument
under seal, as in the -,ale or mortgage of personal property, it is
not necessary that the authority should be given by a formal
vote. In this state, as well as many others, it is held that the
same pre:-.umptions are applicable to corporations, as to individuals ; and that a deed, vote, or by-law, is not necessary to
establish a contract, promise, or agency. Maine Sta,qe Co. v.
Longley, 14 Maine, 449; Tl'ltncly v. Farrar, 32 Maine, 228.
H Authority in the :1gent of a corporation may
he inferred from
the conduct of its officers, or from their knowledge and neglect
to make objection, as well as in the case of individuals."
Sltennan v. Fitclt, 98 Mass. 64; Badger v. Bank of Cwnberlancl, 2G Maine, 428, 435 ; G()oclwin v. The Union Screw Co.
34 N. H. 378; Story, Agency, § 52.
It is a general rule of law applicable to natural persons that
whenever the act of ng-ency is required to be done in the name of
the principal under seal, the authority to do the act must be
conferred by an instrument under seal.
Such ,vas formerly the doctrine in regard to the authority of
agents of corporations. But in modern times this ancient rule
has been wholly discarded, in this country, and it is now well
8ettled that nn agent of a corporation may he appointedcertainly hy vote-without the use of a seal, whatever may he
the purpose of the ngency. Bank of Colunibia v. Patte,·son,
7 Crnnch, 299; Fleckner v. The Bank of the United States, 8
Wheat. 338; Despatch Dine Co. v. Bellamy 11f'j'g Uo. 12
N. H. 231; Angell and Ames Corp. § § 282, 283.
The contention, therefore, that the mortgage in question wns
given without authority, comes with ill grace from the defendants,
and under the circumstances must be deemed untennble.
Here was the express authority of the corporation created and
existing by vote duly recorded, autho1-izing and empowering its
neasmer to make, sell, execute and deliver, in the name of the
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corporation, any and all conveyances of land by deed, bond, or
otherwise. This authority was broad enough to embrace the
transaction in relation to this mortgage. The treasurer, not only
in this case, hut on other occ:u,ion~, had acted in like manner,
relying on the authority confened by this vote. The party who
advanced the money and receive,! the mortgage was led to
believe that the treasurer was acting under that authority.
This is not denie<l.
Consequently, after enjoying the benefit of the loan, and
acquiescing in the transaction for more than eight years, it does
not lie in the mouth of the defendant corporation to say that
the mortgage is inoperative and void. Aurora Society v.
Paddock, 80 Ill. 263.

Judgment fo1· plaint{ff.
PETERS, C.

J.,

vV°ALTON, VIRGIN, LIBBEY

and

HASKELL,

JJ.,

concurred.

SAMUEL HUBBARD

vs.
THE GREAT FALLS MANUFACTURING COMPANY.

York.

Opinion .January 9, 1888.

Mill-dam. Flowage. Practice. Arbitration.
In proceedings upon complaint for flowage, the statute contemplates that when
the right to flow is controverted, such fact must be established or admitted
before the appointment of commissioners.
It is not within the power, nor is it any part of the duty of commissioners to
determine that question.
,vhen a submission is made by private parties to a given number of persons,
without any express authority given or to be inferred from the manner or
circumstances of the submission, that a smaller number may decide, an
award or decision will be void unless made by all.
A different rule prevails when authority is conferred upon several persons in
matters of public concern.

ON exceptions.
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Complaint for flowage. The questions
exceptions are stated in the opinion.

presented

hy the

~Tmne.~ A. EdrJerly and Harry V. 1lfom·e, for complainant,
cited: H,, S., c. 92, § U; Vandusen v. Omnstock, 3 Mass. 185;
B,·yant v. Gliclrlen, 36 Maine, 36; Li11coln v. Wldttenton
111.ills, 12 Met. 34; Morse, Arb. & Award, 162; Fw·bislt v.
Ponsardin, 66 Maine, 430; OutleJ· v. (hover, 15 Maine, 159 ;
Walke1· v. Sanborn, 8 Maine, 288.

R. P. Tapley, for the respondent.
The office of the commissioners is to ascertain and report the
damages sustained by the complainant, by reason of acts done
hy the respondent. And we may here say, this court has
detNmine<l that simply flowing u man's land may not in all
instances produce injury to him. That actual injury must be
shown. Bryant v. Gl£dden, 39 Maine, 4'12.
To obtain n right of flowage hy long use, actual injury an<l
damages must be shown, is well settled. Say the court, in
IDwwlton v. Hom.er, 30 Maine, 555, r~ it is one of the plainest
principles of law and of common sense, that when a party has
voluntarily surrendered a right which he could have asserted, he
should not avail himself of it to the prejudice of his adversary."
Most certainly he should not, ·when he has voluntarily for good
consideration surrendered i-Uch rights.
It will not, we apprehend, he contended that commissioners
appointed as these were cannot act hy majority. It is only by
giving them some other character that unanimity can be required.
In the above cited case it is said, ~ran agreement to submit a
controversy to arbitration must have effect according to the
intention of the parties exhibited in the submission, like any
other contracts." ,r That if they intend that a concurrence in
opinion of all the referees i::; not necessa.ry to constitute a binding
award, and that intention is apparent upon the submission, the
decision of a rnajol'ity is valid. This intention may be expressed
in direct terms, but if it is not so expressed, but is clearly inferable from the whole instrument, it is equally obligatory." Page
553. So ·we say here it is clenrly inferable that the parties
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understood the decision was to be made as in ordinary cases of
such commissioners. Everything indicate$ it.
FosTER, J. This was a complaint for flowage. At the first
term after notice the respondents appenred and without :my
pleadings being filed or other action had, the court, hy consent
and agreement of parties, appointed three commissioners, as
provided by R. S., c. 92, § 9.
,vhen their report was returned to court the respondents
moved its acceptance, and the complainant claimed a trial by
jury. Thereupon the case was continued to the next term, when
the justice presiding declined to accept the report and rejected
the same, to which the respondents excepted.
The exceptions cannot he sustained.
It must be conceded that inasmuch as this is a statutory proceeding it must be strictly pursued, and can be sustained only
in accordance with the statutory provisions relating to such
proceedings.
The statute unquestionably contempltltes that when the right
to flow is controverted, such fact must be established or ndmitted
before the appointment of commissioners. It is no part of their
duty, nor is it within their power, to <letermine that question.
Not having pleaded to the complaint before the appointment of
commissioners, and not having shown '' any legal objection to
proceeding/' the effect was practically the same as if a default
had been entered ; and all matters that should have been
determined by the proper tribunal before sueh appointment were
shut out. A:1;tell v. Coombs, 4 Maine, 324-.5 ; Vandusen v.
Cmnstock, 3 Muss. 187 ; Bryant v. Glidden, 36 Maine, 42.
It only remained for the commissioners to· proceed in accordance with the nnthority with which they were invested under
the statute und their warrunt issued from the court. By that
they were dirncted and empowered to go upon the premises and
make a true nnd faithful appraisment under oath of the yearly
damages, if any, done to the complainant by the flowing of his
lands described in the complaint, and determine how far the
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snme may be necessary, and ascertain and make report what
portion of the year the complainant's lands ought not to be flowed.
Instead of this, however, at the hearing before the commissioners the parties entered into a written agreement to open the
whole question of damages without regard to the statute of
limitations of three years, and that the defendants might show
what right they had to modify the same, and to assess damages
in a lump sum.
The commissioners proceeded and heard the cause under this
agreement.
The parties, by this agreement in writing, constituted the
commissioners a tribunal to try matters entirely outside of the
authority conferred upon them by their appointment or by
statute. Not only the agreement, but also the report, signed by
two of their number, shows that the right to fl.ow was a question
submitted to their consideration, and which they undertook to
determine.
They were not the proper tribunal to decide that question.
In undertaking to act in accordance with the ngreement of parties,
they failed to act in accordance with the provisions of the statute
by which their powers and duties are clearly defined. Such
proceedings were, therefore, irregular.
Nor could an acceptance of their report properly be claimed
as an award upon a submission at common law. If it could be
deemed such, then this court has nothing to do with it. And
moreover u further objection would lie, and that is, that of the
three arbitrators, selected by the parties, two only have concurred in the award.
For it is a well settled principle that where a submission is
made by private parties to a given number of persons, without
any express authority given or to be inferred from the manner
or circumstances of the submission, thnt a smaller number may
decide, an award or decision will be void unless made by all,
though a different rule prevails where authority is conferrecl to
several persons in matters of public concern. Towne v. Jaqui"th,
6 Mass. 46; Green v. Mille1·, 6 Johns. 39; Ex pm·te Bo,qers,
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7 Cowen, 530; Eames v. Eam,es, 41 N. II. 181; Pattenwn v.
Leavitt, 4 Conn. ,50; Andenwn v. Famham,, 34 Maine, 161.
The result is that the entry must he,

Exceptions overruled.

PETERS, C. J.,
concurred.

,vALTON, VIRGIN, LIBBEY and HASKELL, JJ ..
Lucrns PACKARD and others
'VS.

COUNTY COMMISSIONERS OF ANDROSCOGGIN COUNTY.
Androscoggin.

Opinion January 9, 1888.

Way, petition for. Practice.
Reasonable certainty and a substantial compliance with the statute is what is
required in proceedings for the laying out of highways.
Technical exactness and precision is not required.
It is not a valid objection to the proceedings that the petition describes alternative places either for the location of the way or its termini.

ON exceptions.
This was :rn appeal from the decision of the county commissioners in adjudging that common convenience and necessity did
not require the laying out of a new way in Auburn on the
petition of A. M. Fogg and one hundred and thirteen others.
A committee was appointed on the appeal and by order of the
court the city of Auburn was served with a notice of the time and
place of heal'ing hy the committee. The commi.ttee reported in
favor of the way, rever~ing in whole the doings of the commissioners. The exf'eptions were by the city of Auburn to the
ruling of the presiding justice, in overruling objections to the
acceptunce of the report, as stated in the opinion.

Savage and Oakes, for uppellants, cited: Swnne1' v. Co.
C01n. 37 Maine, 112; TVayne v. Co. Uorn. 37 Maine, 560;
Hayford v. Co. Com. 78 Maine, 155; Pernbroke v. Uo. Com.
12 Cush. 351.
George C. Wing, city _solicitor, for the city of Auburn.
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The city of Auburn, whieh resists the location of the prnposed
way\ nnd which has appeared hy counsel in all the proceedings,
contends that the court of county commissioners has not jurisdiction, and relies upon the authority of W,illiam B. Hayford and
others, against the county commissioners of Arno::-took county.
· 78 Maine, 153. It is not deemed necessary here to restate
the reasons given by the court for its opinion in that case.
We submit that the facts and circumstances in that case and in
the case at bar am us near alike as cases are ever found, and that
the reusons given in the opinion referred to, as well as the·
opinions cited in that opinion, apply with the same force to the
case here. The city of Auburn further cites· 37 Maine, 112;
37 Maine, 558; 49 Maine, 146; 12 Cushing, 351; 2 ~1etcalf, 185.
Certainly the vagueness of the petition is inexcusable, and the
proceedings should not be upheld. They respectfully ask that
the exceptions mny be sustained for the reasons above given.
FosTER, J. An appeal was taken from the decision of the
county commissioners of Androscoggin county, a committee
appointed, and upon the coming in of their report objeetions were
seasonably filed against its acceptance. The presiding justice
overruled the '!hjections. or<lered the acceptance of the report,
and that the judgment he certified to the county commissioners.
The ca:-:;e comes before this court on exceptions.
The only question involved is in regard to the description of
the w:.ty named in the petition to the county commissioners. The
claim set up in defence is, that the petition upon which the
proceedings were hnd is uncertain and indefinite, und does not
describe a way as required by R. S., c. 18, § 1.
This contention relates to no other part of the petition than the
description of the southern terminus of the way, which is dnsig-nated, in the language of the petition, at ~~ some point to he
determined by your honors, on some one of the ways or ro:1ds
near ~Perryville' or~ Fossville,' so called, in Aubum, by which
the travel may reneh the county buildings aforesaid."
While the petition cannot be recommended as a model, and
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evidently was not drawn hy n. professional hand, yet we think
that the objections to it cannot be sustained.
From the 8tatement of facts in the hill of exceptions it appears
that ''Perryville~, and '' Fossville" are local names applied to
certain of the more thickly inhabited portions of the city of
Auburn, nnd within the limits of these places are five or six streets
leading in the direction of the county buildings. These places
are separated only by a, small ravine or valley. The streets are
but a short distance apart, any one of which can he entered by
the proposed roud, and by any one of which :, the travel m:.iy
reach the county buildings" directly.
The statute prescribes vdrnt is necessary to confer jurisdiction
upon the county commissioners. Among other things, not
material in the dec:ision of this case, it requires a "petition
describing a way." The statute, however, does not designate
what description of the propo:-;ed way is to be set out in the
petition ; but undoubtedly it should be such as to describe the
way ·with reasonable definitene:,,s. "Henee it has been the
practice in such cases to :,,late at least the tennini of the proposed
way with reasonable and approximate definiteness." 1-Iayford
v. Co. Comm'rs, 78 Maine, 156.
Reasonable certainty, as well as a substantial compliance with
the statute, is what i~ required in proceedings of this character;
hut teclmical exactness and precision cannot be expected and has
never been required.
Wfrulham, v. Oo. Comrn'r.s, 26 Maine,
406; Raynwncl v. Co. Oom,ni'1·s, ()3 :\:Jaine, 112-15; Huyford
v. Oo. Oomm'r1:;, 78 Maine, 156. And though in laying out the
way the commissioners arn not reqmrnd to follow minutely the
line indicated in the petition, a substantial compliance therewith
being all that is clemanded, ( TVayne v. Oo. Oornnl'rs, ;37 Maine,
558) yet in regard to the termini of the way thus laid out, they
must necessarily be more precise an<l designate them exactly by
monuments. Cushing v. f-}ay, 23 Maine, 12.
Nor does it furnish any valid objection to the proeeecling; that
the petition describes alternative places for the location.
Swnner v. Co. Comm}rs, 37 Maine, 112; Rayrnond v. Co.
Oom,m'rs, 63 Maine, 112.
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In this h,t case the petition described alternative places for
the prnposed way, with different termini for each, described with
what may Le regarded as rnasonable and apprnximate definiteness, though not with that technical precision and exaetness which
might he requisite in conveyancing, or in laying out the way by
the commissioners. Nor have the courts in the decided cases
demanded :mch technical accuracy.
The imme may be said of the petition in Smnne,· v. Co.
Cmnm,'rs, supm, except that there the petition set out alternative
places for the commencement of the proposed route. The same
objection was raised in that case as in this, but the court sus::tained the proceedings. "It does not appear in this case," says
SHEPLEY, C. J., "that the description was so defective that a
person would find it difficult to determine what was designed to
he nccomplh,hed."
In the case now before us the southern terminus of the proposed
way ·was to he in one of the roads neur ''Perryville" or "Fossville,'' hy which the travel may reach the county buildings.
This was hut an alternative de:;ignation of the place where the
proposed route was to terminate, leaving it in the discretion of
the commis:-:,ioners to s11y into which one of the roads near these
places the way was to enter. The general terminus ,vas the city
of Auburn, as an examination of the petition shows, and within
which were the pnrticuhH localities of "Penyville" and '~ Fossville,'' lying side by side of each other.
If there had been but two roads-one near "Penyville" and
the other near '' Fossville "-would not the petition ue considered
ns describing reasonably and approximately the alternative places
of ending? As much so, certainly, as in other cases, ( JVinclltartt
v. Co. Comni'rs, 26 Maine, 406; Wayne v. Co. Cmnrn'rs, 37
Maine, 559; Ray,nond v. Oo. Comm.'rs, 63 Maine, 113) where
the court has sustainc<l prnccedings of this nature. And in the
recent case of llayforcl v. Co. Comm'rs, supra, where the proceedings were not upheld on account of the vagueness and
indefiniteness of the description, the court say, ,: \tVe do not mean
to be understood as holding that the petition for every short piece
of new road mm4 necessarily contain a statement of its termini,
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-in totidem verbis, for they may be so otherwise described by their
connections with the ro:tds already made, that they cannot fail
to he understood by interested persons owning land and residing
along their routes."
The description was there held to be too vague and indefinite
to answer the requirement of the statute, for H no one could tell
within ten miles the place where 'the most direct and feasible
route to Fort Kent' would terminate, nor how long the route
would be."
This case is manifestly unlike that, or the case of Pemb1·oke v.
Co. Comm,'1·s, 12 Cush. 351, where the tenninus might be at
any place within a distance of four miles.
Exceptions overruled.
PETERS,

C. J.,

WALTON, VmGIN, LrnBEY

and

HASKELL,

JJ.,

concurred.

VVILLIAM LEADER vs. FRANK O'LouGHLIN and others.
Androscoggin.
rVill.

Opinion January 9, 1888.
Residuary legatee.

The last will of the testatrix contained the following clause: "I have but
one son, John Uussell, and I do not know whether he is alive or not, I have
not heard from him for a long time, I give and bequeath and devise unto him
the amount of money that stands in his name in the Bath Savings Institution
at Bath, Maine." After making other bequests, and naming her brother as
residuary legatee, the testatrix further says: "It' I take the money that
stands in the name of my son, ,John Uussell, from the Bath Savings Institution and deposit it in the bank in my name, it is my \Vill and ctesire that the
amount, which is about six or seven hundred dollars, I can not remember
the exact amount, shall be given my son, John Russell, if he should return
at any time within ten ye,trs of my death, and it is my will that that amount
shall be kept at interest for my said son, ,John Uussell, that he may have it
for his own forever, if he returns or is found anywhere alive within ten
years after my decease." The money was kept at interest by the executor
during the ten years. The son never returned, nor was he ever heard from.
Held: That the money and accumulated interest belonged to the residuary
legatee.

ON report.
The case is stated in the opinion,
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D. J. Gallahan, for the plaintiff.

Frye, Cotton and ll17U:te, for the defendants.
FosTER, ,J. The complainant, administrator de bonis non
of the estate of Mary Russel1, late of Lewiston, who died in
October, 1873, brings this bill to obtain a proper construction of
her
The only doubt arises in relation to the items wherein hor only
child is mentioned.
The first item is as follows: '' I have hut one son, .Tohn Russell,
and I do not know whether he is alive or not. I have not beard
from him for a long time. I give and bequeath and devise unto
him the amount of money that standt5 in his name in the Bath
Savings Institution at Bath, Maine."
Then follow other bequests to relatives, with a general residuary clause in which all the rest, re:-;idue and remainder of her
property is bequeathed and devised to her brothe:,,r, Frank
O'Loughlin.
Item seven reads thus: "If I take the money that stands in
_the name of my son, ,John Russell, from the Bath Savings Institution and then depo~it it in the bank in my name, it is my will
and desire that that amount, which is about six or seven hundred
dollars, I cannot rem em her the exact amount, shall be given my
son, John Russell, if he should return at any time within ten
years of my death, and it is my will that that Hmount shall he
kept nt interest for my :•mi<l son, John Russell, that he may have
it for his own forever if he returns or 1s found anywhere alive
within ten yea1·s aft.e1· my decease."
This son entered the army at the commencement of the war
and nothing has ever been heard from him directly 01· indirectly
since the spring of 1865, although every effort has hcen made,
both before :md since the death of the testatrix, to a:.;certain
whether he is living or dead. Considering the length of time,
the fact that he was a dutiful son nnd in the hahit of frequent
correspondence, and the efforts which have been put forth for
many _years to find him, there is no room at the prnsent time to
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question his death, even if there was at the time of making the
will. It may well he presumed.
·what the intention of the testatrix was must he sought from
an examination of the foregoing items when taken and examined
in connection with each other. That intention seems to have
been to give the money named to her son if living. She was
uncertain whether he was living or not, as her language clearly
indicates. Moreover she had not seen him, she says, for a long
time.
The last item, wherein the son is mentioned, while indicating
a hope, sti1l bears upon it the expression of uncertainty as to
whether her son may be living, and appears to be in the nature
of a conditional limitation of the first item, and provides that if
she takes the money named from the Savings Institution and
redeposits it in her own name, then it is her will that it should
go to the son if he should return or be found alive at any time
within ten years after her death. She also directs that it may
be left at interest for him if he can be found anywhere alive
within thut time.
She withdrew the money from the Savings Institution and
deposited it in n hank in her own name. If the son was dead at
the time the will was made, the unqualified bequest under the
fin,t item, if considered alone, was inoperative, and the money
would become a part of the residuum. If considered in connection with the other item, the money having been drawn and
deposited by her, and the ndministrator having held the amount
for the ten years named, upon interest, and nothing ever having
been heard of the son, his death may properly be presumed.
This money, with the accumulated interest, would become a part
of the residuary estate, and should go to the residuary legatee,
Frank O'Loughlin.
The costs of this suit should be borne by the estate.
Bill 8ustained. Co8ts of complainant to be paid out of
the estate. Decree in accordance with tltis opinion.
PETERS, C. J., WALTON, VIRGIN, LIBBEY nnd HASKELL, J,J.,
concurred.
VOL. LXXX.
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CHARLES

S.

DEAKE,

appellant from decree of Judge of Probate.

Cumberlnnd.

Opinion ,January 17, 1888.

Will, frauclulent concealmP,nt of; probate of. Statute of limitations. R. S.,
c. 64, § 1. Stat. 1887, c. 108.
A pending case is not affected by statute, 1887, c. 108, which provides that
where an original wil1 is produced for probate, the time during which it
has been lost, suppressed, concealed or carried out of the state, shall not
be taken as part of the limitation provided in R. S., c. 64, § 1.
When a will has been fraudulently concealed by any person interested in its
non-production, the statute bar of twenty years provided in R. S., c. 64, § 1,
does not begin to run until the will is discovered.

ON report.

The case is stated in the opinion.

Nathan and Henry B. Cleaves, for appellant.
No attestation clause to a will is required by law. 1 Jarman,
Wills, ( 5 Am. eel.) 218 ; Fry's Will, 2 R. I. 88; Osborn v.
Cook, 11 Cush. 532; Ela v. Edwarcl8, 16 Gray, 91; Eliot v.
Eliot, 10 Allen, 357; Moore v. Griswold, 5 N. Y. Surrogate
Rep. 388; Roberts v. Phill1'ps, El. & Bl. 450.
Statute of limitation affects remedy only. Bul,qm· v. Roche,
11 Pick. 38 ; Lincoln v. Battelle, 6 Wend. 485.
Remedy may be changed by legislature so as to affect pending
cases. 'Thayer v. Seavey, 11 Maine, 284; Oriental Bank v.
Freese, 18 Maine, 109 ; Read v. Frankfort Bank, 23 Maine,
318; Sampson v. 8mnpson, 63 Maine, 329; Wrigllt v. Oakley,
5 Met. 410 ; Dean v. Dean, 2 Mass. 150; Springfield v.
Hampden Ooms. 6 Pick. 501; Sedgwick, Stat. & Cons. Law,
412; Sampeyreac v. U. S. 7 Pet. 222; Foste1· v. E.<isex Bank,
16 Muss. 273.
,\Till fraudulently concealed. Redf. Wills, Part 2, p. 9;
R. S., c. 81, § 96; 1 Jarman, Wills, 53; Shumway v. Holbrook,
1 Pick. 117; Lyman v. Gedney, 55 Am. R. 871; R. S., c. 1,
§ 5, does not apply. Webster v. Go. Com. 64 Maine, 434;
Belfast v. Fogler, 71 Maine, 404.
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..."tlattocks, Comnbs mtd Neal, for "\Vnrren Hayford and al.,
named as executors of will, and for John F. Colby, special
ndministrutor of the estate of George Deake.
Stat. 1887, c. 108, cannot affect the cnse at har. It is a
settled rule in construing statutes that they ure to be considered
as prospective only, unless the intention of the legislature to give
them a retrospective operation is clearly expressed, or it is a
necessary construction. Hastings v. Lane and al. 15 Maine,,
134; Rogers v. Inhabitants of Greenbush, 58 Maine, 395 ;:
Given v . .i.lfarr, 27 Maine, 212.
'' A retrospective operation should never be given, when not-.
required by express command or necessary implication." J}furray
v. Gibson, 15 Howard, 421; Harvey v. Tyler, 2 "\Vallace, 329 ;:
Chew Heang v. United States, 112 U. S. 536.
'' \Ve never hold an act to be retrospective unless it is plain,·
that no other construction can be fairly given." Rogers v ..
Greenbush, 58 Maine, 397.
In analogous cases it has been held that similar statutes did:
not apply to cases where~ as in the case at bar, the proceedings.
were barred by the statute of limitations that was in force before·
the amendment went into operation. So held in case of an1
amendment that the time of residence of a defendant out of the,
state should not constitute a part of the time limited for com-.
mencement of action.
Wright v. Oalcley and al. 5 Met. 400 ..
Also by statute giving a remedy b_y bill in equity in certain1
cases to those holding claims against estates of deceased penwns:
not prosecuted within the time limited therefor. (Jarfiel1.L v .,
Be,nis, 2 Allen, 445.
Also as to a statute extending the time for filing a petition;·
it was held that such a statute would not revive a right of action
by petition for land damages, burrecl by the statutes of limitations in force when the amendment, was adopted. Ifirurnian v.
Carnbridge, 121 Mass. 558.
This original will is not proved to have been lost, destroyed,
suppressed, or carried out of the state, so that it could not be
obtained after reasonable diligence.
1. It was not lost, but was in the possession of George Deake

52

DEAKE, APPELLANT.

when found by Mrs. Brown, one of the appellants in this case,
.and has heen in the posses~ion of the latter since.
2. It was not destroyed, but is in existence to-day.
3. No evidence shows that it was ever suppressed, so that it
(could not be obtained by reasonable diligence.
Mrs. Brown found it in the house of George Deake in 1873 ;
i:~10 attempt had been made at concealment; it could have been
,t'(!mnd at any time, hy reasonable diligence. It was actually in
ithe posses8ion of Mrs. Brown after 1873, and the twenty years'
limitation did not expire until August, 187 4; her own want of
,diligence in presenting the will, defeats the application of Ch.
108 of the Public Laws of 1887, which is not intended to give
1relief against want of diligence of a petitioner in such cases.
Any alleged proof of a suppression o~ this will is inferential
11nerely and attacks the good fame of both Charles Deake, the
father, and George Deake, the uncle, of these petitioners. It is
;U for more probable and honornble inference that the will was
trevoked hy the alleged testator. The conduct of both Charles
.nncl George Deake was inconsistent with improper motives. The
property remains to-day as it was at the demise of Benjamin
Deake.

VmmN, l. This is an appeal from a decree of the judge of
probate disallowing the proposed will of Benjamin Deake, late of
Cape Elizabeth, deceased.
The report discloses the following, among other facts:
The testator resided for many years in this county and died
here August 7, 1854, leaving real estate in Boston, real and
personal estate in this county, and two sons, George an<l Charles
Deak:e, his only heirs at law.
On November 21, 1854, no will having been produced or
suggested, Charles Denke was appointed administrator on his
father's estate.
Several years prior to 1873, Charles resided with his brother,
George, in Boston, and died there in December of that year,
leaving one son ( nppellant) and two daughters, his only heirs
at law.
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George Deake died in Boston in 1885, leaving a widow, but
no children.
Some months after Charles's deuease in December, 1873, his
daughter, (Mr:::;. Brown) then about twenty years of nge, while
looking over some old letters and other papers at her uncle
George's, took among others what now purports to be u holographic will of her grandfather, (Benjamin Deake) the purpo1:t
of which she did not then know, having incidentttlly taken it witi
the others out of mere curiosity, ns specimens of his handwriting
and signature ; tied them together nnd carried them to New
York, where she then resided, and never saw them afterward
until found there by her brother, ( :tppellant) who, after the
decease of his uncle George in 1885, having learned then for the
fi°rst time, in an interview with the latter's widow, that the will
was made, and having thereupon sought for it in vain nmong hi~
uncle George's papers, finally found it in the bundle of paper::; in
New York, where Mrs. Brown unwittingly left it.
The will is quite lengthy, untechnically drawn, and phonetical
in its orthography; hut tho intention of the testator is not left
in doubt.
The only attestation clause preceding the signatures of the
witnesses, is simply the word "witness." But us the statute
(R. S., c. 7 4, § 1) simply requires a will to he "subscribed in
his (testator's) presence by three credible attesting witnesses,"
no te8timonium clause is necessary. 1 Redf. Wills, 231, and
cases in note. The statute does not require the testntor to sign
in the presence of the witne::_;;ses, hut does require them to subscribe in hi:::; presence, in order that he may identify the instrument which they subscribe as his wi11. Dewey v. Dewey, 1 Met.
349; 2 Greenl. Ev. § (178. They need not subscribe at the same
time or in the presence of each other. Ib. They need not see
him sign, his acknowledgment of his signature to ench separately
by word or act, accompanied with a request for them to attest
as witnesses, is clearly sufficient. Stonelzouse v. Evelyn, 3 P.
\\~ms. 254; Hogan v. Gru.~1Jenor, lO Met. 56; White v. Trs.
Brit. Museum,, 6 Bing. 310. They need not know that the
instrument subscribed hy them i:::; a will; for the fact that it is in
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his own handwriting is suffieient evidence that the testnior knew
its contents nnd intended it to he his will. Osborn v. Gook,
11 Cush. 532; Ela v. Edwards, 16 Gmy, 91, and cases there
cited. Moreover, when, as in this case, all the ·witnesses are
dead, it is well settled that proof of the genuineness of the
signatures of the testator and of the witnesses, is prima Jacie
~oof that all the requisites of the statute have been complie<l
with, especially when, as in the case in hand, the witnes;:;es were
men ofcharaeter, and friends and neighbors of the testator. Hand
v. Jmnes, 2 Com. 531 ; Orost v. Pawlet, 2 Stra. 1109; Nickerson
v. Buck, 12 Cush. 332; Ela v. Edwards, supra. The will is
prnve<l to be in the lrnndwriting of the testator, the signatures of
the testator and of the respective witnesses are amply established
as genuine ; and in the absence of any suggestion to the contrary",
we consider the due execution of the will established.
The principal objection interposed to the probate of the will,
proposed for the first time in November, 1885, thirty-one years
after the decease of the testator, is based on R. S., c. 64, § 1,
which, so far as applicable to this will, provides: '' After twenty
yem·s from the death of any person, no probate of his will shall
be originally grantP;d." This bar is sought to be avoided under
an exception thereto found in St. 1887, c. 108, which provides:
" When :m original last will is produced for probate, the time
during: which it has been lost, :mppresse<l, concealed or cnrried
out of the state, shall not he taken us part of the limitation
provided in the first section." "\Ve are of opinion, however, that
the pl'Ovisions of that new statute cannot affect this case.
This report was made up at the April term, 188G, of the
supreme court of probate, was entered nt the succeeding July
law term, when it was set down to be argued hy both parties
within ninety <lays; but the arguments were not filed until ,Tune,
188 7. In the meantime the new statute was enacted and did
not take effect until April 16, 1887, nearly one year after the
case was set down for argument. So that the twenty year::.;' bar
had expired thirteen years before the new statute became effective.
Now passing hy the question whether the legh,lature had
authoritJ to revive the right of probating a will after it had become
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fu11y barred by the express provisions of the statute, ( Atkinson
v. Dunlap, .50 Maine, 111, \Vood Lim. 32) we are of opinion
that a fair construction of the new statute will not allow it to
affect this cuse. For it is one of the settled rules of the interpretation of statutes, (though like all others subject to exception.~)
that they shall always have a prospective operation unless the
intention of the legislature is clearly expressed or· clearly to be
implied from their provisions, that they shall apply to past'
transactions. Bryant v. Me,·rill, 55 Maine, 515. We may
well adopt the language of KENT, J., who, in speaking for the
court in relation to another statute passed during the pendency of
an action, said: "There is no language in the new statute which
indicates any intention of the legislature to make it retrospective,
or to interfere with actions pending. \Ve never holcl an net to be
retrospective unless it is plain that no other construction can fairly
be given." Rogers v. Greenbw~h, 58 Maine, 397: see also
Garfield v. Bemis, 2 Allen, 445; Kinsman v. Oambrid,qe, 121
1\fa8s. 558; Harvey v. Tyler, 2 Wall, 329; 1 Kent's Corn. * 455;
Dash v. Van Illeeck, 7 ,Johns. 477; Smith's Cons. & St.
L. § 172.
But it <loes not necessarily follow, that because more than
twenty years have ehtpsed since the death of the testator, his will
may not now be admitted to probate. For fraudulent concealment of a cause of action has long been considered a good
replication to a statute bar, in actions at law as well as in suit:s
in equity, (2 Sto. Eq. § 1521; Sherwood v. Sutton, 5 Mason,
143, _145, and cases; Wood Lim. § 27 5; Ang. Lim. ch. 18, § 4,
et s.eq.) though judges have not alwnys agreed respecting the
grounds for the rule.
This question becnme res Judicata in this state long before the
separation. First 11/a:,;s. Turnp. Gorp. v. Field, 3 Mass. 201.
The defendant in that case contracted to construct a turnpike for
the pluintiff; did some of the work deceitfully, covered it with
earth, but represented it completed nnd received his pay therefor.
The defect having been discovered after six year:-:, it was held,
in an action for damages for the defective work, that the statute
of limitations did not bar the action. PARSONS, C. ,T., sui<l :
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'' If the knowledge of the defective ·.vork was fraudulently concealed from the plaintiff by the defendant, we should violate n
sound rule of luw if we permitted the defendant to avail himself
of his own fraud."
This principle ha:-, been followed, approved and recognized in
numerous cases, among which are: Ilonier v. Fish, 1 Pick. 435;
Welles v. Fish, 3 Pick. 74; Bi.~hop v. Little, 3 Maine, 406;
Cole v . .McGlathry, 9 Maine, 131; Farnam, v. Broolcs, 9 Pick.
212, 244; _._V:udcl v. Hamblin, 8 Allen, 130; Atlantic Banlc v.
Harris, 118 Muss. 14 7, 153 ; Uarr- v. Hilton, 1 Curt. 230,
237-8; Bailey v. Glover, 21 Wall. 342, 348.
After the decision in Turnpike v. Field, sup. the legislature
of Ma~sachusetts enacted a statute of the snme purport, which,
in 1841, was followed hy the legislature in this state, making it
npplicahle only to the specific actions therein enumerated.
R. S., 1841, c. 14G; R. S., c. 81, § 96. This statute is merely
declaratory of the common law, so fat· as it goes, and finds many
illustmtions in the cases cited on the margin of the section in the
rev1s10n.
But to bring a case within the rule, actual fraud and concealment must he shown, ( Cole v. "nlcGlathry, 9 Muine, 131; 2Vudd
v. Hamblin, :wpm) unle8S the fraud it::,elf was pe1·se concealment.
Gerry v. Dunham, 57 Maine, 334. And if the plaintiff had
ample means, in the exercise of ordinary diligence, to detect the
fraud, he is chargeable with kno-w·ledge of it. Mcl1own v.
TV!titnw1'e, 31 Maine, 448 ; Rouse v. Southm·d, 39 Maine, 404;
Pammn v. Brooks, 9 Pick. 212; fVells v. Child, 12 Al1en,
333, 335, or, in the langunge of Mr. Justice MILLER, ' 1 when
the party injured by the fraud remains in ignorance of it without
any fault or wnnt of diligence or care on his part; the bar of the
statute does not begin to run until the fraud is discovered,
though there be no special circumstances or effort on the part of
the party committing the fraud to conceal it from the knowledge
of the other party." Bailey v. Glover, 21 Wall. 348, and cases.
Which proposition was reaffirmed in Traer v. Clews, 115 U. S.

537-8.
This being the rule governing mutters in law and in equity, we
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perceive no reason why it should not, hut many reasons why it
should nbo apply to wills fraudulently concealed.
\Yhether the facts in the present report are sufficient to hring
the case within the rule, we need not now inquire; for this
question was not raised in the probate court or made a reason
for the appeal, and hence the appellees have had neither occasion
nor opportunity to meet it. But the facts apparent on the face
of the report 1 such as the finding of the will among the pnpers of
persons interested in its non production; their duty under
pennlty of imprisonment to deliver it to the propate court (R.
S., 1857, c. 63, § 1) ; its non delivery and the consequent
deprivation of the appellant's property rights, especially when
connected with the fact that the real property in Portland at least
still remains in the family, as it did at the decease of the testator,
all compel in us the belief that '' law and justice require" us,
under the authority conferred by R. S., c. 63, § 28, to remand
the case to the probate court for the trial of the question whether
or not the will in question was fraudulently concealed, where
the parties can both be fully heard on such evidence as they may
adduce.
If that question is determined 'in behalf of the appellant, the
rights of all parties may be protected thereafter. 2 Redf. Wills,
8, and note; Rebhan v. Mueller, 114 Ill. 343; S. C. 55 Am.
R. 869.
Case remanded to probate court for the purpose
nientiuned above, and for furthe1· proceedings.
PETERS, C. J., \VALTON, LIBBEY, EMERY and HASKELL, JJ.,
concurred.
'
STATE OF MAINE

INTOXICATING LIQUORS, C.H. GUPPY,
claimant.
Cumberland. Opinion January 20, 1888.

Trial by jury.
c. 140.

V8.

Constitutional law. Construction of statutes. Stat. 1887,
Intoxicating liquor. Motion for new trials in criminal
cases in superior courts. Practice.
The right of a trial by jury is guaranteed by the constitution, and it is not
within the province of the legislature to enact a law which will destroy or
materially impair that right.
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If a st tute is susceptible of two interpretations, one of which will render it
unco stitutional, the other should be adopted.
Stat. 1887, c. 140, declaring that the payment of a special tax as a retail liquor
deale+· shall be held to be prima facie evidence that the person paying such
taxi ' a common seller of intoxicating liquor, only means that such evidence
is co petent and sufficient to justify a jury in finding such person guilty if
they re satisfied beyond a real-lonable doubt of his guilt.
Motion for new trials in criminal cases tried in either of the superior courts,
are t be heard and finally determined by the justices thereof.

ON xceptions and motion to set aside the verdict from superior
court.
An f1ppeal from the municipal court of Portland on a libel of
forty-~ne gallons of brandy seized by Chal'les W. Stevens, a
police!'officer, in a freight car at the depot of the Boston and
Maine Railroad Company in Portland, and claimed by C. H.
Gupp , a druggist and apothecary.
Tbe presiding justice, in his charge to the jury, gave, amongst
other hings, the following instruction and rulings, viz. :
1st.· "It is in evidence that this claimant, at the time this
liquor lwas seized or prior thereto, paid a special tax to the United
Statesi which authorized or permitted him to conduct the business
of. a r~tail liquor seller. The statute says that fact is prima facie
1

evidence that the person so paying the tax is a common seller of

intoxi a.ting liquors."
2d. , "As I have suid, testimony has been offered tending to
show ~hat Guppy, at the time the liquor wns seized, had paid
such ai tax, and I instruct you a~ a matter of law that if such was
the fatjt,- then at thi8 time he was a common seller of intoxicating
liquot"
,
3d. t, The claimant says that he paid the special tax to the
United States because he deemed it to be his duty, he being a
drUO'O'ilst."
eo
4th. "It is true that a druggist has :i right to have in his
posses$ion intoxicating liquors intended to be mixed with other
ingredjents, the compound itself not to be intoxicating."
"If you find that Mr. Guppy bought it simply to compound with other ingredients in his business as a druggist, the
mixturn itself not being intoxicating, then you should find for
the cl· imant."
i
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To these instructions exceptions were alleged.

Gem·ge M. Seide1·s, county attorney, for the state.
This court has not jurisdiction of a motion for a new trial in
criminal cases, on the ground that the verdict is against evidence.
All questions as to the sufficiency of evidence must be addressed
to and decided by the justice of the superior court. State v.
Hill, 48 Maine, 241 ; State v. Sniith, 54 Maine, 33 ; State v.
Intoxicating Liquors, 63 Maine, 121.
'rlrn claimant says in the first assignment that the verdict is
against law. But he sets out no specific error of law or instruction under this assignment. The only questions of law regularly
before the court are those taken out by way of exception.
Brunswick v. Mcli'ean, 4 Maine, 508.
'rhe refusal of the court to grant the motion for order of
restomtion is not'u subject of exception, being a discretionary
act of the court. State v. Sndth, supra; Boody v. Goddard,
57 Maine, 602; French v. Stanley, 21 Maine, 512; Stephenson
v. Int:rurance Oo. 54 Maine, 55 ; Leighton v. Manson, 14 Maine,
208; Bmgdon v. Ins. Go. 42 Muine, 259.
The question for the jury to determine in this case was whether
the liquor was intended for unlawful sale in this state. It is
proper on this issue to show all the circumstances attending the
business of the claimant. State v. Plunkett, 64 Maine, 535;
Commonwealth v. Dem·boni, 109 Mass. 368; Bishop on Statutory Crimes, § 1058, and cases cited; Public Laws of Maine,
1887, c. 40, § 8; State v. McGlynn, 34 N. H. 422; Oornmonwealtlt v. Timothy, 8 Gray, 480.
But to be available upon exceptions, an objection to testimony
must he specific. Ha'rrim.,an v. Sange1·, 67 Maine, 442; Baker
v. Cooper, 57 Maine, 388; Bonney v. Mon·ill, 57 Maine, 368;
Staples v. Wellington, 58 Maine, 453 ; Oxnard v. Swanton,
39 Maine, 125.
To authorize the court to sustain exceptions it must a:ffirma-.
tively appear that the party excepting was aggrieved by the
rn1ing to which exceptions are taken. Soule v. Winslow, 66
Maine, 447; State v. Pike, 65 Maine, 111.
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But the intention of the court wns not called to the error at
the time, hence his exception cannot now be sustained ns he
thereby waived his right of exceptions. 8teplwwwn v. Tlrnye1·,
o3 Maine, 143; Hm·vey v. Dodge, 73 Maine, 3 lG.
"The term 'intoxicating liquor' denotes any liquor which by
reason of its containing alcohol, whether only created by fermentation or ufterwards extracted by distilling and then mixed
with other ingredients, or left pure, is, in such quantities as may
be practically drank, capable of producing intoxication." Bishop
on Statutory Crimes, § 1007; Commonwealth v. Blos, 116
Mass. 56; Connnonwealth v. Peclcluon, 2 Gray, 514; Oonmwnwealth v. Pease, 110 Mass. 412.
The statute establishing a rule of prirna facie evidence is
constitutional. Corn. v. William:;;, 6 Gray, 1; Com. v. Wallace,
7 Gray, 222 ~ Corn. v. Rowe, 14 Gray, 47.

D. A. Mealier, for defendant.
Jury were influenced by improper motives. Williams v.
Buker, 49 Maine, 427; Hovey v. Chase, 52 Maine, 304;
Folsom, v. 8kofield, 53 Maine, 171; Fessenden v. 8ager, 53
Maine, 531; Bangor v. Brunswick, 21 Maine, 351; Edwards
v. Currier, 43 Maine, 474. Statutes impairing vested rights unconstitutional. Coffin v. Rich, 45 Maine, 507 ; I1ennebec Pur" chase v. Laboree, 2 Maine, 275; Oriental Bank v. Preese, 18
Maine, 110; Atkin:wn v. Dunlap, 50 Muine, 111.

°"r ALTON, J.

One of the provisions of the act of 1887, chapter
140, (amendatory of the liquor law) declares that payment of
the United States special tax a:-; a liquor seller, shall be held to
be prima fa.cie evidence that the one paying the tax is a common
seller of intoxicating liquors. What i8 the meaning of this provision? Does it impose upon the court the duty of instructing
the jury, as matter of law, that proof of such payment will make
it their duty to find the defendant guilty, whether they believe
him to be so or not? .It is a sufficient answer to say that a jury
cannot he so instructed in any criminal case. The right of trial
by jury is guaranteed by the Constitution, and it is not within
the province of the legislature to enact a law which will destroy
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or materially impair the right. The very essence of "trial by
jury" is the right of each juror to weigh the evidence for himse]f,
and in the exercise of his own reasoning faculties, determine
whether or not the facts involved in the issue are proved. And
if this right is tnken from the juror-if he is not al1owed to weigh
the evidence for himself-is not allowed to use his own reasoning
faculties, but, on the contrary, is obliged to accept the evidence
at the weight which others have affixed to it, and to return and
affirm a verdict which he does not believe to be true, or of the
truth of which he has reasonable doubts-then, very c]ear]y, the
substance, the very essence of'' trial by jury" wi1l be taken away,
and its form only will remain. And if the enactment under
consideration must be construed as having this effect, then, very
clearly, it is unconstitutional nnd void.
But we do not think it is necessary so to construe it. vVe have
many similnr statutes, in some of ·which the words used are
"primafacie evidence," and in other~ the words are ''presumptive
evidence." We cannot doubt that the~e phrases are intended to
convey the same idea. Thus, the possession of a dead bird nt
certain seasons of the year, and the possession of a mutilated,
uncooked lobster, are declared to be pri1na facie evidence that
the former was unlawfully kil1ed, and that the latter was less
than ten and a ha]f inches long when taken ; while the possession
of a salmon Jess than nine inches in 1ength, or of a trout less than
five inches in length, is declared to be pre,<mmptive evidence that
they were un]awfolly taken. Similar provisions exist with respect
to the possession of the carcasses of moose and deer at those
season~ of the year when it is un]awfu] to hunt or ki11 them.
Can it he doubted that these provisions al1 mean the same thing?
We think not. Anu we are not aware that either of them has
ever heen constrned as making it obligatory upon the jury to find
a defendant guilty, whether they believe him to he so or not.
They mean that such evidence is competent and sufficient to
justify a jury in finding a defendant guilty, provided it does, in
fact, satisfy them of his guilt beyond a reasonah]e doubt, and not
otherwise. It would not be jnst to the members of the legis]ature
to suppose that, by any of these enactments, they intended to
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rnnke it obligatory upon the jury to find a defendant guilty,
whether they believe him to be so or not. It is a well settled
rule of construction that, if a statute is susceptible of two interpretations, and one of the interpretations will render the statute
unconstitutional and the other will not, the latter should he
udopted. If it be thought that these statutes, and especially the
one now under considcn1tiou, if construed as above indicated,
add nothing to the weight of such evidence, it will be well to
remember that d~clarntory statutes are not uncommon, and that
they are not always useless. They often serve to remove doubts
and to give certainty and stability to a rule of lu w, which it did
not before possess; and that, in these particulars, the act under
considemtion n:rny be regarded ns u wise and useful enactment.
The ruling of the justice of the superior court not being in
harmony with this interpretation of the statute, the exceptions
·must be sustained and a new trial grunted. But the motion is
not properly before us. Motions for new trials in criminal cases,
tried in either of the superior courts, are to be heard and finally
determined by the justices thereof. R. S., c. 77 ~ § 82. And,
although this is a proceeding against the liquor only, still it must
be regarded us a criminal case. State v. Robinson, 49 Maine,
285.
PETE1is,

Exceptions sustained and a new trial granted.
C. J., VrnmN, LIBBEY, FosTER and HASKELL, JJ.,

coneurred.
JOSEPH

C.

NUGENT

vs.
THE BosTON, CONCORD AND MoNTHEAL RAILROAD.

Cumberland.

Opinion January 25, 1888.

Railroads. Negligence. Contributory nr,gligence. Leased railroad. Evidence.
In the trial of an action on the case against a railroad corporation for a
personal injury resulting from the alleged defective construction of the
defendant's station-house, the question of contributory negligence, though
depending upon undisputed facts, is properly submitted to the jury, when
intelligent, fair-minded persons may reasonably arrive at different conclusions thereon.
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A railroad corporation, over a section of whose track another company, by
virtue of a contract, runs its trains, is liable in tort to the latter's brakeman, who, while in the clue performance of his duty on his employer's train,
receives a personal injury solely by reasc,n of the negligent construction of
the former's station-house.
When a railroad corporation leases its road and appurtenances by virtue of a
legislative enactment containing no provision whatever exempting it from
liability, the lessor is liable to one lawfully there, for a personal injury
which resulted solely from the original defective construction of its stationhouse, though the lessee had long been in foll possession and control under
the lease, and had covenanted therein to maintain, preserve and keep the
station-houses in as good order and repair as the same were in at the date of
the lease.
In an action by a brakeman· for an injury received while ascending the side
ladder on a box car, which resulted from the proximity of the station-awning
to the car, testimony that no other awning on the road was like this one is
admissible.
In such an action the admission of testimony by an experienced brakeman on
the same train that the ladders were so variously constructed that the undivided attention of a person ascending them was required, affords no ground
of exception to the defendant.

ON exceptions and motion to set aside the verdict.
An action by a brakeman on the Portland and Ogdeni:;burg
Railroad, for personal injuries received by reason of the negligent
construction of the awning at the station of the defendant company at Bethlehem Junction, New Hamp~hire.
The material facts are stated in the opinion.
The following is the testimony referred to at the close of the
opinion:
Eugene H. Sawyer, conductor of the train on which the
plaintiff wus employed us rear brnkeman at the time of the
accident, was called by the plaintiff, und, among other thing::,,
testified that he had hnd daily experience in going up ladders on
moving cur8 for the lai,t four yeurs. He wns then asked the
following questions, which were se:rsonahly objected to hy
defendant's counsel, but were admitted hy the court.
"Q. Whether or not it requires the undivided attention of a
man going up and down a ladder on a moving car in that way?
"A. I should say it did; it does mine.
"Q. Why?
"A. Because the )adders on the cars are not all alike. They
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differ in a good many wnys; the difference that bothers us most
is the handle on the top of the car; sometimes it will be a rod of
iron a foot and a half l~ng to get hold of; then it will be just a
small handle, just enough to get your hand hold of."

Wilbur F. Lunt and Joseph W. Spaulding, for the plaintiff.
A milroad company is liable for damage caused by the negligent construction of its station. Heaven v. Pender, 11 Q. B.
Div. 503; Railroad Oo. v. Stout, 17 Wallace, 661; Tobin v.
Railroad Oo. 59 Maine, 183; Wendell v. Baxter, 12 Gray, 494;
Toledo W. W. Ry. Co. v. Gnu~h, 67 Ill. 262; St. L. Q. ilf. &
S. Ry v. Fairbafrn, 4 S. W. Rep. 80; 2 Wood Ry. 1339;
Godley v. Haggerty, 20 Penn. St. 387; Phil. & Read. Rail. Co.
v. De1·by, 14How. (U, S.) 468; Sawyer v. Rutland Railroad,
27 Vt. 370; 2 Wood Ry. 1389, and other cases there cited;
Bennett v. L. & N. Ry. Co. 102 U.S. 580; Davis v. Oent. Gong.
Society, 129 Mass. 367; Nickerson v. Tirrell, 127 Mass. 236;
Carleton v. Franconia Iron Co. 99 Mass. 216; Tobin v. P. S.
& P.R. Co. 59 Maine, 188; Lwmw1·e v. Crown Point Iron Co.
2 Central Reporter, 409 ; Snow v. H. Raifroad, 8 Allen, 441 ;
C. Railroad v. Arm,strong, 4~ Penna. St. 186 ; 52 Id. 282 ;
U-mham, v. Nm·tlteastern Rail,1'0ad Co. 18 C. B. (N. S.) 229:
Shear. & Red. on Neg. 101; Patterson Ry. Accident Law. 222,
and cases there cited; Yeomans v. Nav. Oo. 44 Cal. 71; Dicey
on Parties, 19; Marshall v. York R. Oo. 11 C. B. 655; Martin
v. G. I. P. R. Co. L. R. 3 Exch. 9; Wharton on Negligence,
§ 439; Graham, v. N. E. Ry. 18 C. B. ; N. S. 114 E. C. L.;
Norr?'.s v. Androscoygin llaifroad, 39 Maine, 276; W!titney v.
A. & St. L. Raifroad Oo. 44 Maine, 3G7 ; Gardne,· v. L. 0.
<~ D. Hy. 2 L. R. Ch. 201; W. A. & G. Raifroad v. Brown,
17 Wallace, 445 ; Y. & M. L. Railroad v. Winans, 17 Howard,
30; Beman v. Rujfo1·d, 1 Sim. N. S. 550; Winch v. B. L. &
0. J. Ry. 5 DeG. & S. 562; 1G .Jur. 1035; G. N. Ry. v. E.
U. Ry. 9 Hare, 30H; Black v. D. & R. Canal Go. 22 N .•J.
Eq. 130; 1vI. R. R. v. B. & (). Raifroad, 115 Mnss. 347;
Thomas v. lV. J. Ry. 101 U. S. 71; J{eep v. lndianapolz's &
St. Louis Railroad, 10 Fed. Rep. 454; 3 McCrary, U. S. C.
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C. 302. Liability of landlord generally for dungerous condition
or unsafe structure. King v. Pedly, l; Adolphus and El1is, 822;
Roswell v. Prior, 12 Md. 635; King v. 11foore, 3 B. & Ad.
184; Clrnetharn v. IImnpson, 4 Term Reports, 318 ; Plmner
v. Harper, 3 New Hampshire, 88; Woodman v. Tufts, 9
Id. 88, 91; Beswiclc v. Uunden, Croke's Elizabeth, 402 ~
Waggoner v. Jerma£ne, 3 Denio, 30G ; Fi8h v. Dodge, 4 Denio,
311; House v. J11etca1j: 27 Conn. G31; ,voo<l on Nuisances, §
837, nnd note 2, ca:Ses there cited; § 827, Id.; Sherman & Red.
Negligence, § 5G, nnd cases cited; _Mahoney v. A. & St. L.
Railroad, 63 Maine, 68 ; I. C. Railroad v. Barron, 5 Wall.
90 ; McElroy v. N. Railroad, 4 Cush. 400; Y. & ]Jf. L.
Railroad v. Winans, 17 How. 30; St. Louis, &c. Railroad
Co. v. Curl, 28 Kan. 622; 11 Am. & Eng. R. R. Cas. 458 ;
Cook v. 1lfilwaukee, &c. Railroad Co. 3G Wis. 4!>; Fontaine
v. So. Pac. R. Co. l Am. & Eng. Cas. 159 ( 54 Cal. 645) ;

Ill. Cent. Railroad Co. v. Kanoyse, 39 Ill. 227 ; Tol. &c.
Railroad Co. v. Rumbold, 40 Ill. 143 ; Freeman v. JWinn. &c.
Railroad Co. 7 Am. & Eng.· Railroad Cases, 410 (Minn.) ;
Wasmer v. D. L. & W. R. Co. l Am. & Eng. Railroad Cases,
122 (80 N. Y. 212).
The New Hampshire case of Mur·ch v. ConcoJ'd Railroad, 9
Foster, 124, is criticised in 2 Wood Ry. Law, 1339, and is in
conflict with many well considered cases. See Snow v. Housatonic Raifroad Co. 8 A lien, 441 ; Sawye1· v. Rutland Railroad
Co. 27 ·Vt. 370; 1Velson v. Vermont, &c. Ra'ilroacl Co. 26 Vt.
717; Gm1zam v. N. E. R. Oo. 18 C. B. (N. S.) 229; Low v.
Grand Trunk R. Co. 72 Maine, 313; Tobin v. P. S. & P.R.
Co. 59 Maine, 183; Wendall v. Baxter, 12 Gray, 494; Collett
v. London, &c. Ry. 16 Ad. & El. (N. S.) 984; Shearman &
Re<lf. Negligence, 101; Balsley v. St. L. A. & T. H. R. Co.
119 Ill. 68 (25 Am. & Eng. Railroad C:1ses, 497); S. C. 6
,vestern Reporter, 469 ; Sin,qleton v. Southwestern R. Co. 70
Gu_. 464 ( 48 Am. R. 574); see valuable note in 25 Am. & Eng.
Railroad Cnses, pp. 501-2.
Negligence and due care. Chica,qo, &c. R. Co. v. Swett, 45
VOL. LXXX.

5

I
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111. 197 ; Ill. Cent. Jl. Co. v. Welch, 52 Ill. 183 ( 4 Am . .R.
593); Chicago, &c. R. Oo. v. Russell, 91 Ill. 298 (S. C. 33
Am. R. 54); Hough v. Roilway Co. 100 U. S. 213; 3 Wood
Ry. 1482; Balli-more, 0. & 0. R. Oo. v. Rowan, 1 Western
Rep. 914; Chicago & A. R. Oo. v. Joluu;on, 2 Western Rep.
:-388; 3 Wood Ry. 1480 and seq.; Kearns v. Olzicago, Milwaukee & St. Paul Railroad Uo. 22 Am. & Eng. Railroad Cases,
287 (Iowa) ; Gould v. Oltica,qo, BurUngton & Quincy Railroad
Oo. 22 Am. & Eng. R. Cases, 289; Hoiu,ton & Texas Rail. Oo.
v. llampto11, 22 Am. & Eng. Railroad Cases, 291 (Texas); Olm·k
v. Richmond & D. Rrdfroad Oo. 18 Am. & Eng. Railroad
Cases, 78; Riley v. Oonn. Riv. Railroad, 135 Mass. 292;
Wabash Ry. Oo. v . .Elliott, 98 Ill. 481 (4 Am. & Eng. Railroad
Cases, 651) ; Pitt:-;bw·g, &c. Ral'.froad v. Sentmeyer, 92 Penn.
276 (5 Am. & Eng. Rnilroad Cnses, 508); Lawless v. Conn.
Riv. Raifroad Uo. 13H Mass. 1; Jeffrey v. I{. & Des 11foi1ies
Railroad Oo. 5 Am. & Eng. Railrond Cases, 577; Herbert v.
_Northern Pacffic R. Co. 8 Am. & Eng. 85; Tissue v. B. & 0.
Railroad, (Penn.) 6 Eastern Reporter, 853; Baltimol'e, &c.
Rm:lroad v. Rowan, l Western Reportn, 914: Houston, &c.
R. Uo. v. Oram, 49 Texas, 341 ; Chicago, &c. Railroad Co.
v. Swett, 45 Ill. Hl7 ; lllinoi8 Oent. Railroad Uo. v. Welch,
52 Ill. 183; Ohicago, &c. Railroad Co. v. Ru8sell, 91 Ill. 293;
Houglt v. Railroad Co. 100 U. S. 213 (XXV. Law ed. 612);
Indiana Oar Oo. v. Pm·ke1·, 100 Ind. l81; Bench on Contributory Negligence, § 134.
No one of the objections to the admission of testimony was
specific, nn grnund of objection was stated when the testimony
was offered. State v. Bowe, t:il Maine, 171 ; Harriman v.
San,qe1·, (57 Maine, 442; Balcer v. Oooper, 57 Maine, 388;
Bonney v. 1l1orrill, 57 Maine, 368 ; Staple8 v. Wellin,qton, 58
Maine, 453; Glidden v. Dunlap, 28 Maine, 379; Eme1·y v.
Vinall, 2G Maine, 295; Lee v. Oppenheimer, 34 Maine, 181;
lVhite v. Ohadbounie, 41 Maine, 149 ; Doane v. Bake1·, 6
Allen, 2G0; Peebles v. B. & Albany R. 112 Mass. 498;
Spinney v. Boumian, 4 N. Eng. Rep. 699; State v. Bennett,
7 5 Maine, 590; Bean v. Doll{ff, 67 Maine, 228 ; Soule v. Winslow,
G6 Maine, 44 7.
·
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People might disagree as to whether the awning was a nuisance,
therefore it was for the jury to say. Shannon v. B. & Albany
Raifroad, 78 Maine, 52; Lesan v. J_W. C. Railroad Go. 77
Maine, 91; Ry. Go. v. Stout, 17 Wall. G57.

A. A. Strout, for defendant.
People who have been employed upon railro:uls for a length of
time adequate to give them necest--ary experience are hound to,
take notice and to have knowledge of structures which are placed1
in proximity to the trains upon which they are employed. It is.
as much negligence fo1· them not to ob.-,erve and take notice of
these structures and to acquire a knowledge 1rnfficient to enable"
them to exercise a proper judgment, as it is not to think of them.
when they are employed in a dangerous o~cnpation in connection
with them. Nor have the courts been silent in relation to thia;
principle.
Without wearying the court by quotation in this brief, I will.
cite, in relation to this matter of due care, the following::
Wood's Railway Law, Vol. 2, pp. 1098 and 1253 to 1262, and
cases there cited; Chase v . .1.l1aine Genfral Raifroad, 78 Maine·.
346 ; State v. Swne, 77 .Maine, 538 ; Taylor v. Curew . .7J1anu-.
facturing Go. 143 Mass. 4 70; Lovejoy v. Boston & Lowell Rail-r-oad, 125 Mass. 79; Thayer v. St. L. A. & T. II. Raifroad,,
22 Ind. 26; Perigo v. G. R. & P. Railroad Oo. 52 Iowa, 27tL
In Gibson v. Brie Ral'.lway Co. (53 New York, 449, the partyinjured was caught by projecting roof of <le pot and kill eel whi h,t.
climbing up over ~he side of the car. In granting a new trial:
the court says: ~1 Here the structure was permanent in its..
character, an<l the risk resulting from its location was apparent
to the ordinary laborer as to the ski lied mechanic or expert;
they were vi:..;ible to all, and could he as well npprnciated by the
deceased, who had for many years resided at the place of the
injury, as by the officers and agents of the company." The
case was al::;o remanded because of contributory negligence.
Toomey v. London, &c. Railroad, 3 C. B. 149 ; Atchison,
Topeka & Santa Fe Railrory,cl v. Relford, 18 Kansas, 245 ;
Pear's Railroad Luw, 379, and cases there cited.
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It would be observed in this case that there was no contract
between the plaintiff and the defendant corporation. \Vhatever
,eontl'aut or license to use the road of the defendant corporation
,there was, was with the Portland and Ogdensburg Railroad
Company. This contrnct had existed for a long period prior to
.tbe accident, and had passed into the hands of a separate
e<•>rporation. The plaintiff, accepting employment upon the
Portland and Ogdensburg Railroad, and knowing that it runs
over the track of anotber railroad, accepted the conditioa of such
track, and any structures adjacent thereto, and consented to use
tlaem at his own risk and peril. It is not necessary to cite cases
t0 this court to show that where the facts are uncoutradicted the
i,sue becomes a question of law and not of fact. Grow8 v .
.M.aine Central Railroad, 67 Maine, 100; Burns v. Boston &
LaweU Railroad, 101 Mass. 50.
The hooks are full of cases where a non-suit has been ordered
because of the negligence of the plaintiff, where such negligence
is showu with le8s certainty than in the present case. Of course
the ju1·y would find in a case against a railroad that the plaintiff
was in th.e exercise of due care, no mutter ·what the facts were,
especially where the plaintiff lost an arm, and thereby appealed
to the reasonable r_;ympathies which every man entertains where
thern is misfortune and suffering.
· In the case of J.lfU1'ch v. The Ooncorcl Rai"froacl Oorporati'.on,
29 New Hampshire, 9, the court held that a railroad company,
by giving permission to another railroad to use a part of their
track, did not appoint themselves to make their track safe, nor
to put it in repail', 1101· to nrnke any cha11ge in its existing state;.
such company, by contracting to let to another company the use
,)f their track, was unc1ei• 110 duty to a passenger of the other
railroad. The claim of such passenger injured is on the company
with whom he eontracts.
The court is especially reforred to the language of .Judge BELL,
found on pages 33 und 34, in which he says, that '' Permission
could not, of course, extend furthet· in the case of such passenger
than in the case of the rnilroad itself,-a permission to use the
railroad as it is." The court 1s also referred to the case of
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Baylm· v. D. L. & W. Railroad, 40 N. ,J. L. 23; Balt-inw1·e
& Ohio Railroad v. Stricker, 51 Md. 47; Owen v. N. Y.
0. Rcdfroad, l Lansing R. 108; Devitt v. Pac(/ic Railroad,
50 Mo. 302; Stettler v. 0. & N. W. Railroad, 46 Wi:-,eonsin,
497 ; Same v. Smne, 49 \iVi:::;consin. 609 ; \iVood's R:iil way La \I',',
Vol. 2, § 325, page 1333 et seq. and cases there cited.
No law is better settled than that the defendant would not be
liable for the neglect of the employeet' of the Portland and
Ogdensburg Railrnacl, and I cite, Clarke v. 0. B. & Q. Railroad, 96 Ill. 43.
VIRGIN, J.
By a contract of March 1, 1884, the Portland &
Ogdensburg Railroad Company, for certain valuable eonsiclerations therein exprrn;;sed, was permitted, nmong other things, to
run all of its through freight trains, for one year at least, over
that portion of the defendant's tracks between certain named
stations, between which was the Bethlehem station, the defendant
"assuming all liability and risk of accident arising from defect
of road bed or track or default of its employees or servants."
On lune 19, 1884, while the permit was in full force, the
Boston and Lowell Railroad Company leased for ninety-I?ine
years the defendant's railroad, stations, etc., agreeing to save
harmless the defendant '' ngainst a11 claims for injuriei, to persons
during the term, from any nnd all causes whatever."
The plaintiff was rear brakeman on a Portland and Og·densburg
special freight train bound west. ·while he, in pursuance of a
signal for setting brakes, was rapidly ascending the iron ladder
on the side of a box car to perform his duty of setting the brake
thereon, the train being in motion, his head came in contact with
the end of the depot awning, of t-ame height as the car an<l
eighteen inches therefrom, and he was thereby knocked off
·between the cars, and before he could extricate himself, his right
arm was so crushed hy the wheels of the saloon car that amputation became necessary.
The jury, after a charge to which, so far as the general merits
of the case is concerned, no exception is nlleged, returned a
verdict for the plaintiff for three thousand one . hundred dollars.
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Under the instructions, the jury must have found that the awning
was negligently constructed on account of its proximity to the
passing ear; ( 2) that the injury was cause<l solely thereby; and
( 3) that the plaintiff was in the exerch,e of ordinary care at the
time of the injury.
1. It is contended that the plaintiff was guilty of contributory
negligence; and that as the facts in relation thereto were undisputed, the question ,,·as one of hnv and should, therefore. have
been decided by the presiding justice, which he declined to do,
but submitted it to the jury. \Vhile there are numerous casPs
wherein question:, of the negligence of both parties in actions of
this nature have been decided hy the court on undisputed facts,
still the negligence of neither party can be conclusively established by a state of facts from which different inferences may be
fairly dmwn, or upon which fair minded men may reasonably
arrive at different conclusiuns. Bmum v. Europear1, & ..1V. ..d.
Railroad Co. 58 11\ilaine, 384; Leasan v. Maine Central Railrnad Co. 77 Maine, 85, 91; Shannon v. Boston & Albany
Railroad Co. 78 Maine, 52, 60; Snow v. Ilousatonic flaifroad
Co. 8 Allen, 441; T1·eat v. Boston & L. Railroacl Co. 131
Mas::;. 371 ; Peverly v. Boston, 136 Mass. 366; Lawle88 v.
Oonn. Riv. Railroad Co. 13G Mass. 1 ; Railroad Co. v. Stout,
17 Wall. G57, 663-4.
AH a practical illustration of this proposition : The conductor
of a freight train had resided at the place of accident for twenty
years, and as conductor and brakeman passed the station once or
twice daily for seven years. ,Just as his train started up, he
caught hold of the side ladder of a passing car, and, without any
call of duty there, a:, he climbed toward the top, was struck and
killed hy the roof of the depot which projected over, and within
thirty-four inch et: of, the car; and the court was divided on the
que:c,;tions of negligence involved. Gibson v. Etie Railway Co.
63 N. Y. 449. So in another case, where a brakeman ( the
plaintiff), wh,) had pu lied out the pin and disconnected a portion
of the train from the engine, was walking beside the train, and
on signal for brakes, ran up the side ladder of a car and wus
struck, knocked off and lost his arm, by the awning which pro-
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jected within eighteen inches of the car; the con rt held the
plaintiff not guilty of contributory negligence, hut set aside the
verdict of ten thousand dollars as excessive. The court remarked,
"it would be preposterous in us to say, or to ask a jury to say,
that a brakeman engaging in the service of the company must he
held to know whether or not there may be one among the stationhouses whose roof or awning so projects over the line of the
road, that a brakeman on a freight train, in the performance of
his duties, would be liable to he swept from the trnin hy collision
with it." Ill. Cent. Railroad Uo. v. Welr:lz, 52 Ill. 183.
We are of opinion that the presiding justice very properly
submitted to the jury the question of the defendant's negligence
and also that of the plaintiff's exeecise of ordinary care.
Moreover, a careful examination of all the testimony hearing
upon these questions, aided by the exhaustive argument of
counsel, has failed to satisfy us thnt we ought to interpose :ind
set the verdict aside. And without taking space to state our
reasons nt length, W<: remark: The train never 8topped at this
station, except wher; obstructed by another, and orcasionally
down by the tank for water. Hi:5 attention was never particularly called to the nearness of the awning, as he lrnd no occasion
to notice it in passing. ,iVhen the accident happened, the
plaintiff was engnged in the prompt performance of a call to
active duty. The exigency caused by the repeated starting and
8topping of the mixed train required his speedy ascent to the top
of the car by means of the ladder. Before he reached it, hi::, ear
being in motion, :urived nt the awning. Due care on the p:trt
of the defendant required space enough between the car and the
awning for reasonable action of body, arms and leg:-- of the brakeman, whose duty required him to ascencl the ladder there. It
was deficient in this respect, and the plaintiff, with his attention
properly fixed on hi8 duty, was struck. It is no ansvver, that
the train, though on a <lown grade of thirty feet to the mile,
might be handled by the engine when working steam. The
plaintiff's duty was not to rely on the possibility of the engine
holding the train, but to perform the duty :,ignaled by the
conductor standing on the engine; and he lost his right arm in
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the pl'ompt attempt to perform it, in consequence of the defendant\; faulty awning. The acts of the plaintiff" cannot be judged
of by the rule applieahle to pel'sons engaged in no special or
particular duty." The plaintiff's previou:-; knowle9ge of the
awning must, on account of his fow opportunities for gaining it,
have been comparntively slight, and was'' by no means decisive.
The sel'vice then and there to he performed was of a charact<>r to
require his exclusive attention to be tixed upon it, and that be
should act with rapidity and promptness; and it coul<l hardly be
expected that he shoul<l always bear in mind the existence of
the defed, even if he knew it, or he prepared at all times to avoid
it." Snow v. Housatonic Railrnad Co. 8 Al1en, 441, 450.
But while this rule may not be seriously questioned as between
a r.lilroacl company and its own employees. the defendant
ch:fllenges its application ns between it and the plaintiff. This
presents the question, whether a railroa<l company, over a section
of whose track :mother company, by virtue of a contract, runs
ibi traius, is lit!.hle in tort to the latter's brakeman, who, without
the fault of himself or of his co-employees, receives a personal
injury while in the perfornianee of his duty on his employer's
truin, solely hy ren::,on of the negligent constmction of the
fol'mer':::; depot. \Ve are of opinion that it is.
In such a ease the only materiality which attaches to the contract between the companies, is to make certain that the plaintiff
was lawfully, and not a trespns.:,el' on the defendant's road. And
although the defendant, in its contrnct with the P. and 0.
company, in express terms assumed all liability and risk of
accident arising from defect of road bed~ track, or default of ib
employees," nothing was thereby added to the defendant\, legal
obligation and duty ; these terms did not express all which the
law required of railroad companies as to the reasonable safety of
its station-houses. Tobin v. Portl. S. & P. Railroad Co. 59
Maine, 183. It is common learning that as a compensation for
the grant of it:::; corporate franchise intended in large measure to
be exercised for the public good, the common law imposed upon
the defendant a duty to the public independent of contract and
coextensive with its lawful use, to keep its rnad and its appurteff
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nances in a rensonably safe and proper condition. Thomas v.
Railroad, 101 U. S. 71, 83; Bean v. At. & St. L. Railroad
Co. 63 Maine; 293, :295. If the cnw,e of action were a breach
of the contraet, the plaintiff could not maintain an action thereon
for want of privity. But this is an nction ex delicto, for an injury
caused by a neglect of a duty created by In w. Broom's Com.
(_4th ed.) G75-G, and cases. And for the neglect of such a duty
privity is not e:::;sential to the maintenance of an action of tort
therefor. Campbell v. Portl. Su_q. Co. 62 Maine, 552, 5G4:
Broom's Com. 673 et seq.
This principle is variously illustrated by the numerous cases
cited in Broom's Com. 655-fi70. Thus a railroad company is
liable for the loss of a passenger's luggage whose fare was paid
by another, not on ac~ount of breach of contract, but of legal
duty: Marshall v. York N. & B. Railroad Uo. 11 C. B. (73
E. C. L.) 655.
So where the defendant sold naphtha to one known to him as a
retailer of fluids, to be burned in lamps for illuminating purposes,
and the retailer sold a pint thereof to the plaintiff to he used in
a lamp and it exploded, the defendant was held liable, '' not upon
any supposed privity between the parties, hut upon a violation
of duty in the defendant, resulting in an injury to the plaintiff."
Wellington v. Downer Ii~er. Oil Uo. 104 Mass. 64, 67.
So where a chemist compounded a hair wash and knowingly
sold it to a husband for the use of his wife, who was injured by
its use, the wife sustained an ;1ction of tort for the injury, on the
gmund of the defendant's breach of duty. (ho1·_qe y. Slcinnin_qton, ( L. R.) 5 Exch. 1.
In like manner, '' where a stage proprietor," said PARKE, B.,
"who may have contracted with the master to carry his servant,
is guilty of neglect and the servant sustains personal damage, he
is liable ro the latter; for it is a misfeasance toward him, if,
after taking him as a passenger, the proprietor or his servant
drh'es without care, ns it is a misfeasance towards every one
travelling on the road. So if a mason contracts to erect a bridge
or other work over a public road, ·which he constmcts not
according to the contract, and the defects are a nuisance, a
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third person, who sustains an injury by reason of its defective
construction, may recover damages from the contractor, who will
not be a11owed to protect himself from liability hy showing an
absence of privity between himself and the injured person, or by
showing tlrnt he is responsible to another for breach of the contract." Longmeid v. Hollida1J, 6 Eng. L. & Eq. 563.
So, where a sttt~ion being in the joint occupution of the
defendant and another railway, the plaintiff1s decedent, :1 blacksmith in the service of the other railway, while engaged in
repairing one of its wagons on a siding at the station, was ki11ed
by the negligent shunting of the defendant's train on that siding
-a motion to set aside a verdict for the plaintiff wa8 overruled.
Vose v. L. & Y. Railway, 2 H. & N. 728.
And it seems that an apothecary who administers improper
medicine to his patient, or if a surgeon unskilfo lly treat him to his
injury, is liable to the patient, even when a father or friend of
the patient was the contractor. Pippin v. Sheppard, 11 Price,
40; (]-ladwell v. Steg,qall, 5 Bing. (N. C.) 733, (E. C. L.)
292; Thomas v. lVinchester, 2 Selcl. 397.
The principle is sustained in the well considered cns6 of
Sawyer v. Rutland & B. Railroad Go. 27 Vt. 370, which was
re-examined and reaffirmed by the snme learned court in 1.1/errill
v. Oent. Vt. Railroad Go. 54 Vt. 200; also in Smith v. New
York & H. Railroad Uo. 19 N. Y. 127; Snow v. Housatonic
Railroad Co. 8 Allen, 441; Pierce, Railroads, 274; Patter.
Ry. Ac. § 228; 2 Wood, Railway L. 1338-9, and notes.
We are a ware that this view is not in accordance with Murch
v. Concord Railroad Co. 29 N. H: 35, and Pierce v. Concord
Railroad Uo. 51 N. H. 593, which cases were cited by a divided
court in this state on another point; ( Mahoney v . . At. & St. L.
Railroad Go. 63 Muine, 72 ; ) but notwithstnnding our high
opinion of the learned court ·which pronounced those· opinions,
we think the views herein declare<l are more satisfactory.
Our opinion, therefore, is that the plaintiff had the lawful
right, as brakeman on the train of the P. & 0., to pass and repass
by the Bethlehem station-house of the defendant which, therefore,
owed a duty to him to construct and maintain its station-house
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there in such a reasonably safe manner that its awning would not
injure him while in the performance of his duty with due care;
and that a negligent breach of that duty by the defendant, having
re::;ulted in a personal injury to t be plaintiff without fault on his
part, he is entitled to maintain this action therefor, unless the
leasing and consequent full possession of the defendant's road by
the B. and L. · constitutes a defence.
It is <leclared to be the settled law of this country that one
railroad corporation cannot, without stntutory authority, divest
itself of, or relieve itself from, any duty or liability imposed by
its charter or the general laws of the state, by lettsing its road
and appurtenances to another. York & M. L. Railroad Co. v.
Winans, 17 How. 30; Thomas v. Raifroad Co. 101 U.S. 71, 83.
Assuming the lease of the defend,rnt road, station-houses, etc.,
to the B. and L. to have been duly authorized by the respective
legi::-,latures of the :::.tates which granted their charters, and thHt
the lessee had, months before the plaintiff's injury, received
under the lease full possession, management and control, ·was
the defendant thereby relieved from liability to this plaintiff for
his injury?
This court has held that nn authorized lease of a railroad does
not relieve the lessor from the liability under the general statute,
for an injury cauf-ed to property along its line by fire communicated by a locomotive of the lessee. Pratt~, v. At. & St. L.
Railroad Oo. 42 Maine, 579 ; Stearns v. Same, 46 Maine, 95.
In Massachusetts, both lessor and lessee are held liable for the
injury under a like statute. Ingersoll v. Stockbridge & P.
Raifroacl Co. 8 Allen, 438 ; Davi's v. Prov. & JVor. Railroad
Uo. 121 Mass. 134.
Courts of the highest respectability have held, in well considered opinions, that the duly authorized leasing of one railroad
to another does not absolve the lessor from liability to a passenger
for injury caused by the negligent acts of the lessee's employees,
unless the statute authorizing the lease contains an express
exemption to the lessor; that H grants to corporations, whether
of powers or exemptions, are to be strictly construed, and their
obligations are to be strictly performed, whether they may be
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due to the state or to individuals." Singleton v. Southwestern
Railroad, 7U Ga. 464 ( 48 Am. R. 57 4) ; Nelson v. Vennont &
Can. Railroad Co. 26 Vt. 717; 1 Redf. Railways, 580.
This view is adopted and sustained in an opinion reviewing
the cases and authorities, by the court in Illinois. Tbe court, in
its opinion, does not rest its decision '~ upon the natTOW ground
alone of the lessee being in the exerci~c of a fr~'mchise which
belonged to the lessor, and in so doing is to be held as the ~ervant
of the lessor corporation ; but in consideration of the grant of its
charter, the corporation undertakes the performance of duties and
obligations toward the public; and there is a matter of public
policy concerned that it should not he relieved from the perfornrnnce of its obligations without the consent of the legislature,"
adding, '' there is no express exemption in the statute which
authorized the lease." Balsley v. St. Louis A. T. II. Railroad
Co. 6 West. Rep. 469 ; see also Pierce, Am. Ry. L. 244.
In this state, where the defendant had lease(l its road under
the authority of a statute which expressly provided that '' nothing
contained therein
shall exonerate the lessor from any
duties or liabilities imposed upon it by the ehnrtcr or hy the
general laws of the stnte," n divided court held that the le,-;see,
and not the lessor, ,:vas liable to a passenger injured hy un as . . ault
and wrongfu 1 expulsion from its _train by one of the lessee's
servants. J.1fahoijey v. At. & St. L. Railr-oad Go. G3 Maine,
68. This case, however, does not meet the facts in the case at
bar; for there the injury complained of resulted solely in the
wrongful acts of the servant of the lessee, who hnd sole control
of the trains, and not, as here, from the ·wrong of the lessor in the
negligent original construction of its depot:
And herein, as we think, lies the true distinction which marks
the dividing line of the lessor's responsibility. In ntber words,
an authorized lease, without :my exemption chrnse, absolves the
lessor from the torts of the lessee resulting from the negligent
operation and handling of its trains and the general management
of the leased road, over which the lessor could have no control.
But for an injury resulting fron1 the negligent omission of ~ome
duty owed to the public, such as the proper construction of its
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road, station-houses. etc., the charter compnny cannot, in the
absence of statutory exemption, discharge itself of legal responsibility. St. Louis W. & W. Railway Uo. v. 0a1'l, 28 Kan. 622
( 11 Eng. & Am. R. Cas. 458).
The eovenant in the lease to H save the lessor harmless," etc.,
is predicated of an implication of a primary liability on the part
of the lessor. It i:::; an obligution whieh in nowise affects the
plaintiff, or the defendant's liability to him, but is simply a contmct for reimbursement for sueh damages as may in anywise be
recovernd against it by the plaintiff and other lawful claimants,
whose injury re:::;ult:::; from its breach of duty owed them.
\'Ve are abo of opinion that the defendant is liable, un<ler the
rule which governs the responsibility of a lessor of demised
premises, for their condition. For it is settled law, that when
the owner lets premises whieh are in a condition which is unsafe
for the avowed purpose for which they are let,-or with a nuisance
upon them when let, and receives rent therefor, he is liable,
whether in or out of possession, for the injuries whieh result
from their state of insecurity, to persons lawfully upon them;
for by t.h'e letting for profit, he authorizes a continuance of
the con<lition they were in when he let them, and is therefore
guilty of a nonfeasance. Among the nunH:Jrous cases supporting
this general view are: Rose,cell v. Prior, 2 Salk. 459 (S. C.
more fully reported, 12 Mod. G35, fi39), where the defendant
erected a house, thereby obstructing the plaintiff's ancient lights,
and demised it to another; and the court held the '' action well
brought
for before hi.s assignment over, he was liable
for all consequential damages, and it shall not he in his power to
di.5charge him.self hy granting over." See nbo Rex v. Pedly,
1 Ad. & E. 822; Staple v. Spring, 10 Mas:-.. 72; Fish v.
Dod}e, 4 Denio, 311; House v. Metcalf, 27 Conn. G31; Todd
v. Flight, H C. B. (N. S.) 377. In the last case EARLE, C. J.,
nfter reviewing Rex v. Pedly, and Rosewell v. Prior, said:
H These cases are authorities for saying that, if the
wrong caw,ing the damage arises from the nonfea:-:ttnce or the misfeasance of
the les~or, the party suffering damage from the wrong may sue
him. And we are of opinion that the principle :-:;o eon tended for
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on behalf of the plaintiff is the law, and that it reconciles the
cases." Also, Nelson v. Lioerpool Brewery Go. (L. R.) 2 C.
P. 311; Awing v. Jones, 9 Md. 108; Gandy v. Jubber, 5 B.
& S. 7G; S. C. on error, 5 B. & S. 48G; see opinion S. C. 9 B.
& S. 15; Stratton v. Staples, 59 Maine, 94. This principle is
recognized in Ganpbell v. Portland S. Go. 62 Maine, 552, and
in J.lJcGarthy v. Y01-k Go. Sew. Bank, 74 Maine, 315, 325;
Burbank v. Bethel S. 1.lf. Go. 75 Maine, 373, 383; Allen v.
Sniith, 76 .Maine, 335, 341.
See also, Godley v. Ha,qgarty, 20 Pa. 387, affirmed in Garson
v. Godley, 2G Pa. 111, where buiklings were let to the government us bonded ware houses, and being defeetively built and of
insufficient strength, they fell by reason of storage of heavy
merchandise.
So, in Maryland, in Albert v. State, () Cent. Rep. 44 7, the
court of appeal:::; approved the instruction: '' If the jury found
that the defendant was the owner of the wharf and rented it to
the tenant, and that at the time of the renting the wharf was
unsafe and the defendant knew, or by the exercise of reasonable
diligence could have known ·of its unsafe conditiori', and the
accident happened in consequence of such condition, then the
plaintiff was entitled to recover."
So in Swords v . .Edgar, 59 N. Y. 28, the court, after an
elaborate review of the cases, held that the lessors of a pier, in
the possession of their lessee from whom they received rent for
it. were liable for un injury received hy u longshornmun engaged
in discharging a cargo thereon, the cause of the injury being a
dangerous defect which existed at the time of the demise.
In a very recent case in Rhode Island, of like facts, the court
held both lessor and lessee jointly liable. Joyce v. 1l1artin, 4
N. Eng. Rep. 796; see also the recent case in New Jersey, of
Rankin v. Ingwerson, 8 Cent. Rep. 371 ; also a Massachnsetts
case, Dalay v. Savage, 4 N. Eng. Rep. 863.
\Ve are a\-V:tre that there are a few cases which hold that, even
if premises are dangerous when demised, the lessor is not liable
to one injured thereby, if the tenant in the lease covenanted to
keep them in repair. Prett.71 v. Bicknwre, (L. R.) 8 C. P.
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401. And the Rame principle was subsequently affirmed in a
case of very similar facts. Gwinnell v. Earner, (L. R.) 10 C.
P. 658; see ulso Leonanl v. Store,·, 115 Mass. 86, where the
lessee covenanted to ~~ make all neellful and proper repairs, both
internal and exlemal." The language of the court when taken
in connection with the facts is explaiimhle in cl!nsonance with the
early Engfoih cases before eited. See also the dictum, in the
recent cat--e in Massachusetb, already cited, of Dalay v. Sava,qe.
But this principle has been ably reviewed in the strong opinion
of FoLGER, ,T., in Sword.':5 v. Edgar, supra.
This opinion
declines to necept the doctrine of the above cases for the reason
that they H ignored the rule annuuneed in Rosewell v. Prior,
(8upra) and fr>llowed and established in many eases." FOLGER,
J., speaking for the whole court upon this question, said: ~~ The
person injuriously affected by the rninous state of the premises
demised, has no right nor privity in the co,·enant. He is not
given thereby a right of action against the lessee greater nor
more sure than he had before. He has the right, without the
covenant. The covenant is a means by which the lessor may
reidthurse himself for any damages in which he is cast by reason
of his liability. But it is an act and obligation between himself
and another, which does not remove nor suspend that liability.
It i:::1 not so, that a person on vvhom there re:::1ts a duty to others,
may, by an agreement between himself and a third person, relieve
himself from the fulfillment of his duty. Surely an ineffectual
attempt to fulfill would not; as if in this ca-:;e, insuflkient repafr
of the piet· had been made by a huilller who had contrncted with
the lessor to do all that was needful to make the pier secure fol'
all comers. A covenant taken from a lessor to keep in order
and repair, is no more effectual than a contract with a builder to
the same end. Both may afford an indemnity to the lessol', hut
neither can shield him from responsibility." The N cw ,Jei·sey
case of Rankin v. In,qwerson, .supra, :::;ustains the same view.
Aml we adopt the doctrine of the case from which we have :::;o
largely quoted as sound on legal principles and public policy.
And even if a lessee's covenant would, when broad enough in
its terms, operate a relief of the lessor's liability, the ccH'enant
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here would not nffect the cnse in hand, for it is restricted and
limited to "main'taining, preserving and keeping the stationhouses in as good order and repair as the same now are, so that
there shall be no depreciation in the general condition thereof,
nt any time during the term.'~
The testimony a.s to the p1:oximity of the awnings at the other
stations had a legitimate bearing on the question of the exercise
of care on the part of the plaintiff; and the defendant pursued
the same line of inquiry not only on cross examination, but in
the direct examination of its own witnesses, Stowell and \V-inters.
\Ve think also that Sawyer's testimony was legitimate.

J1otion and exceptions overruled.
PETEltS,

C. ,J.,

\VALTON, LmBEY, FosTER

and

HASKELL,

JJ.,

concurred.

STATE OF MAINE V8. HENRY

Cumberland.
Indictment.

F.

CONWELL.

Opinion January 27, 1888.

Intoxicating liquors.

Prior conviction.

A prior conviction is not well laid at a term of court which ended before the
certificate of decision was received frnm the lavv court in the cause.

ON report from superior court.
Search and seizure complaint under the liquor law.
The facts are sufficiently stated in the opinion.

George .111. Seidr:rs, county attorney, for the State.
Revised Statutes, c. 27, § 27 abrogates the common law technicalities of ple:uling in a great measure, and provides that, in
such cases as this among others, '' it is not requisite to set forth
particularly the record of a former conviction, hut it is sufficient
to allege briefly, that such person has been convicted of a
violntion of any particuh1r provision or ns a common seller. as
the case may l>e."
For the construction see State v. Wentworth, 65 Maine, 24 7 ;
State v. Godtam,, 65 Maine, 273; Dolan v. Hurley, G9 Maine,

576.
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If ull that portion of this allegation, to wit: ' at a term ..
oq the tenth day of August, A. D. 1887 ," be rejected as
1

surplusage, there will he left an a11egation of a prior conviction,
in all respects identical in force, and answering in every condition
of the Statute provision, with tho-se set out in State v. Wentworth,
supm, in State v. Gorham,, supm, and in Dolan v. Hurley,
:;;up1·a.

That this portion of the said nllegation may be so rejected as
surplusage, see Vol. 1, Bish. Crim. Proc. §§ 229, 230, which
says, whatever is immaterial to the indictment, is surplusage,
which may be wholly disregnrded or rejected." Also see State
v. Noble, 15 Maine, 4 76; State v. Staples, 45 Maine, 320; State
v. Jackson, 39 Maine, 296.
A conviction is had on a criminal case when the jury finds the
defendant guilty, or the defendant confesses or pleads guilty.
Blackstone, Vol. IV, § 362.
"Where the time when a fact happened is immaterial, und it
might have happened at another day, then, if alleged under a
scilicet, it is absolutely nugatory and therefore not traversable;
and if it be repugnant to the premises, it will vitiate, but the
scilicet itself will be rejected as superfluous and void." Vol. I,
Bishop's Crim. Prnc. § 257; Gould on Pl. c. 3, § 40.
1

'

A.

Denni:;;
Meaher, for the defendant, cited: People v.
Jackson, 3 Denio, 101; Crickton v. People, f5 Parker, C. R. 363;
J.lfallett v. Stevenson, 26 Conn. 428; -YVharton's Cr. Ev. ( H ed.)
14, 15.
HASKELL, J.
The May term of the superior court adjourned
8ine die ,Tune 1, 1885. The former conviction is laid at that
term i, to wit on the tenth day of Augu:,t, A. D. 1885," when a

certificate of decision was received by the clerk from the law
court.
The May term had ended before the cause had been decided
in the law court. The defendant's recognizance taken when his
cause was marked "law" required his attendance "from term to
term until and including the term of said court, next after the
VOL, LXXX.

G
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certificate of decision shall be recived" from the law court. R.
S., c. 134, § 26. Until that term, his attendance was not
required and no judgment could be rendered against him.

Judgm,ent for the State, but not for
prior conviction.
PETERS, C. J., WALTON, VIRGIN, LIBBEY and FosTER, J J.,
concurred.

CHARLES R. MILLIKEN and others vs. KATE H. DocKRAY.
Cumberland.

Opinion January 27, 1888.

Equity practice.
A defence that may be interposed in an action at law cannot be invoked as
a cause for relief in equity.

ON appeal by the defendant.
The opinion states the case.

William L. Putnam, for plaintiffs.
We do not deem it necessary to discuss the facts, as we think
this is clearly one of the class of eu~,es in which the court will
not set aside the findings of the court below, on matters of fact.
"It is not enough for the appellant merely to raise a doubt on
conflicting testimony that the judgment of the court below may
possibly be erroneous ; the judgment of the court below is
assumed to be correct till the contrary is made to appear. It is
not sufficient to produce a record from which it does not appear
whether it is right or wrong." The Potomac, 2 Black. pp. 581
and 584.
Neither the facts alleged nor the facts found show an estoppel
which would operate in a suit for dower. It does not appear
that the complainants were unaware of the condition of the title;
but the presumption is, that they acted under a mistake of law,
or took it a5 granted that Mrs. Dockray would not attempt so
inequitable a thing as to disturb a title which they had taken for
mutual benefit. We think, therefore, the only remedy was in
equity.
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It does not appear that the complainants were guilty of laches ;
and we <lo not understand that a claim of this sort is set up.
The record shows that the complainants set up a defence to the
action for dower and relied on that, and brought this bill promptly
after the law in that case was determined against them. On the
other hand, the record shows that Mrs. Dockray acquiesced in
the rights of the complainants as now claimed, from some time
in January, A. D. 1878, to October, A. D. 1883, when she
brought her action of dower.
The equitable principle which underlies this decree, and is
stated in the findings of the court below, is so familiar that we
do not deem it necessary to trouble the court with any discus~ion
of it. There are several other grounds on which the complainants
think the bill might have been maintained; although they aresatisfied that the court at nisi prius placed the decision on theequity which is the simplest and clearest.
Under the doctrine of election, respondent, having elected to,
claim dower, becomes in equity trustee of the residue of the•
personal property, to protect the owners of the fee who hokL
under warranty deeds from her husband, the testator. This is n.
well settled principle of equity law. Story's Equity J urispru-.
dence, § 1083; Firth v. Denny, 2 Allen, p. 468. The principle,
is also fully explained in Pomcroy's Equity, § § 516, 517, 467.
and 468.
In section 512 the principle by which the widow is admitted;
to her dower in the event of unexpected insolvency, is explaine·di
as a concomitant of the doctrine of election.
Harvey D. Hadlock, for the defendant, cited: Vatti'er v.
Hinde, 7 Pet. 252; Crockett v. Lee, 7 Wheat. 522 ; Boone v.
Chiles, 10 Pet. 177; Dockray v . .Milliken, 76 Maine, 517;
Hughes v. Blake, 6 Wheat. 453; Carpenter v. Prov. Wash. Ins.
Go. 4 How. 185; Walton v. Hobbs, 2 Atk. 19; Amat v. B1·iscoe,
1 Ves. 97; Cooke v. Glayworth, 18 Ves. 12; Flagg v. Mann,
2 Sum. 489; Langdon v. Goddw·d, 2 Story, 267; Hough v.
Richardson, 3 Story, 659; Higlzbie v. Hopkins, l Wash. 230;
Smith v. Shane, l McLean, 22; Plate v. Vallier, 1 McLean,
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:163 ; Tobey v. Leona·rd, 2 Cliff. 40 ; Parke1· v. Phetteplace,
:2 Cliff. 70; Bacon's Abr. Title '' Executors and Administrators ;1'
Pack1nan'8 Oase, 6 Coke, 293; U. S. v. Walker, 109 U. S.
2G5; Beall v. New 11:fexico, 16 vVall. 535; Coleman v . .1.lfurdo,
.5 Randolph, 51 ; Bank of Penn. v. lfaldeman, 1 Penn. &
'''alb, 161 ; Potts v. Smit!t, 3 Rawle, 361 ; Bell v. Sprig ht,
:11 Humph. 451; Swink v. Snoclgmss, 17 Ala. 653; Slau,qhter
·v. Fronan, 5 Mor. 19; Gamble v. Ha,nilton, 7 Mo. 469;
Nason v. Allen, 5 Maine, 479; Gooch v. Atkins, 14 Mass. 378;
Maxon v. Gray, 1 N. E. Rep. 27 (R. I.); Story, Eq. Jur.
§ § 635, G90, 694; High, Injunctions, § 30; Batchelde1· v.
Bean, 76 Maine, 375; 42 Conn. 276; 53 N. Y. 351; 7G Pa. St.
354; 23 N. J. Eq.171; 4Kent's Com. 305; Steere v. Steere,
5 Johns. Ch. 1; .LlfcOlellan v. JVlcClellan, 65 Maine, 500; Walker
-v. Locke, 5 Cush. 90.
HASKELL, ,T.
Bill in equity to restrain the enforcement of a
judgment at law awarding the respondent dower in real estate
of which one of the orators is seized. 76 Maine, 517.
If the cause assigned for the relief prayed could have been
interposed in defence of the action at law, the orators can have
no relief in equity. Batc!telde1· v. Bean, 76 Maine, 370.
The findings of the court below show thiit the title was acquired
hy Milliken for the benefit of himself and the other orators at the
request of the respondent and for her benefit; and the court held
that her conduct acted upon by Milliken created nn equitable
estoppel, on account of which the orators are entitled to relief.
Equitable estoppels are favored and may be interposed in an
action at law. Stanwood v. Jl1_cLellan, 48 Maine, 275; Pi:pe1·
v. Gilnwre, 49 Maine, 149 ; Wood v. Pennell, 51 Maine, 52 ;
Caswell v. Fulle1·, 77 Maine, 105; Fountain v. Whelpley, 77
Maine, 132; Briggs v. Hodgdon, 78 Maine, 514; Davis v.
Callahan, 78 .Maine, 313; 1.YcClure v. Livermore, 78 Maine,
390.
The grounds for relief in thi::; case either were or might have
been interposed to defeat the respondent's action of dower, and
cannot be again invoked for relief in equity.
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In this particular the court below erred in granting the relief
·prayed, and the decree mu:-5t be reversed.
Decree below 1'eversed. Bill disniissed
without costs.
PETERS,

C. J.,

,vALTON, VIRGIN, LIBBEY

STATE

oF MA1N1:: vs. vVrLLIAl\1

:rnd

FOSTER,

JJ .•

concurred.

Cumberland.

J.

Cn.AIG.

January 27, 1888.

Lobsters. Constitutional law. Stat. 1885, c. 275 and c. 258. JJ-Iauistrate.
The act of 1885, c. 27i>, prohibits the destruction of lobsters within this state,
even though taken or caught more than a marine league from the shore.
That act is not unconstitutional by reason of the penalties imposed by it.
The act of 1885, c. 258, is not unconstitutional by reason of the enlarged
jurisdiction given to magistrates under it.
A magistrate is not disqualified by reason of interest in cases where a part of
the penalty goes to the municipality in which he is a resident and tax-pnyer.

ON exceptions from the superior court.

The case is stated in the opinion.

Geor,qe M. Seiders, county attorney, for the state, cited:
Whitehead v. Sniitller·s, 2 C. P. Div. 553; State v. Randolph,
3 Cent. L. J. 187; Phelps v. Racey, GO N. Y. 10; Wagner
v. People, 97 Ill. 320; Ooni. v. Hall, 128 Mass. 410; State v.
Beal, 75 Maine, 289; Lonl v. Oltadbourne, 42 Maine, 442;
Black v. McGilvery, 38 Maine, 288.
0. TV. Goddard, for defendant.
It i:-; not in the power of the state to prohibit the tnking of
short lobsters outside the limits of Maine, and the state nowhere
undertakes to do it. Neither does the law undertake to forbid
the bringing into Mnine of lobsters lawfully taken outside of the
state. ,v11en, therefore, it is declared in § 3 of c. 275 of 1885,
that'' it is unlawful to fish for, catch, buy, sell, expose for snle
or possess short lobsters" during a certain period, the statute·
must, of course, intend, and will be construed as intending, like·
all other penal statutes, " within the limits of the state."
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In State Y. Beal, 75 Maine, 291, Mr. Justice SYMONDS says:
'' But we think that if fish were caught at this pond during the ·
period which was the close time for other waters of the state, and
still were caught in a manner which was lawful at that place
under the special act, taking them home to dispose of them in
any legal way, would not be an act forbidden hy section sixteen.
The taking, the possession, the purpose, would all be lawful;
the act of carrying, if in common phrase, or in a legal sense, it
could propel.'ly be described as a transportation from place to
place, would manifestly he wanting in that element of illegality
against which it is clear, when all the provisions of the act are
examined together, the penalties of that action were directed."
In Allen v. Young, 76 Maine, 80, Mr. Justice "\VALTON, in
delivering the opinion of the court, cites the case of State v.
Beal with npproval, and proceeds to say, "The question is
whether, if deer are killed during the time when it is lawful to
do so, it is a crime to carry or transport the hides or carcasses
from place to place in this state during the time when it is
unlawful to kill them. We think it is not. True, the transportation at such a time seems to be within the letter of the law;
but we think such could not have been the intention of the legislature. We can see no possible motive for making such transportation a crime. . . . Com. v. Hall, 128 Mass. 410 . . . . .
Frequently has it been sai<l that a thing within the intention
is as much within the statute as if it were within the letter, and
a thing within the letter is not within the statute if contrary to
the intention of it. Holmes v. Paris, 75 Maine, 559."
"All penalties and punishments shall be proportioned to the
offence"-" excessive fines" shall not "be imposed." Const.
Art. 1, § 9. Unless these constitutionnl safeguards are to be
deemed simply directory to the legislature, and beyond the power
of the court to enforce, it would seem difficult to defend so severe
a law as the present, which imposes a forfeiture of this magnitude
for such an offence. The sweeping act, 1885, c. 258, has
indefinitely extended the original jurisdiction of municipal and
police judges and trial justice:S in one class of criminal prosecutions. I am aware that provision is made for appeal under certain
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qualifications and restrictions, hut such appellant must recognize
in a rensonable sum, with sufficient sureties, to appenr and
prosecute his appeal ; which sum is usually double the amount
of the fine appealed from ; in the present case it would be two
hundred and forty-four dollars, and in the case referred to, two
thousand seven hundred and thirty-six dollars.
Is such a contrivance as_ the law of 1885, c. 258, a fair compliance with the constitutional requirement of Art. 1, § 6? '' In
all criminal prosecutions, the accused shall have a right to have a
speedy, public and impartial trial, by a jury of the vicinity."
"He shaJl not be deprived of his life, property or privileges, but
by judgment of his peers, or by the Jaw of the land." Is the
case at bar one of" such cases of offences as are usually cognizable
by a justice of the peace?" ( Art. 1, § 7.)
HASKELL, J.
Complaint for possessing certain lobsters in
violation of the net of 1885, c. 275, § 3. The complaint is not
made a part of the case, and, as no objection to it is pressed by
the learned counsel for the defendant in his brief, the court mny
well assume that it is sufficient both in form and substance.
I. The court was requested to instruct the jury that, if the
lobsters possessed by the defendant were taken more than a
marine league from the shores of Maine, he would not be guilty.
The request was properly denied. The statute prohibits the
destruction of certain lobsters. State v. Bennett, 79 Mnine, 55.
It is immaterial where the lobsters were taken if ~he defendant
possessed them within the jurisdiction of the court for the purpose
of not liberating them alive, or for destroying them.
The cases cited by defendant are authorities ngainst him.
In State v. Beal, 75 Maine, 289, the indictment was for having
trout, not alive, in possession during close time, with intent to
sell the same in violation of' the statute. Although the trout may
have been lawfully taken from waters exempt from the operation
of the statute, it was held thut the possession of such trout with
intent to sell them was illegal. And the court says : "The
taking. the possession, the purpose, would all be lawful; the
act of carrying, if in common phrase or in a legal sense it could
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be properly described ns a transportation from place to place,
would man:festl_y he wanting in tlrnt element of illegality, against
which, it is clear, when all the provisions of the act are examined
together, the penalties of that section were directed."
So in .Allen v. Young, 76 Maine, 80, it was held that transportation of deer in violation of the letter of the statute killed
before clo::--e time was not illegal, inasmuch as the court says:
"\;Ve fail to see any motive for making the mere transportation
of the hide or carcass of a deer from one place to another a crime
when the deer has been lawfully killed, and is lawfully in the
possession of the one who transports it.
'' It has been repeatedly asserted in both ancient and modern
times that judges may in some cases decide upon a statute even
in direct contravention of its terms; that they may depart from
the letter in order to rench the spirit and intent of the act.
Ilolrnes v. Paris, 75 Maine, 559."
The intent of the net in question is to protect lobsters and
prevent their unreasonable destruction. The act charged is the
very thing that the purpose of the act seeks to prevent.
II. The constitutionality of the act of 1885, c. 275, § 3, under
which this prosecution is brought, is denied because penalties
are imposed not proportioned to the offence.
The object and pnrpose of the act is to prevent the destruction
of lobsters to such a degl'ce as matel'ia11y to diminish the supply
nnd to preserve a necessary an<l valuable source of food. The
penalty imposed is one doJlar for each lobster unlawfully
destroyed. Ce1-tuinly that penalty is neither excessive nor severe.
That the unlawful destrnction of many lobsters has created
penalties aggregating a large sum signifies no more than a purpose
to violate the statute reg:mlless of the penalties affixed. It rather
shows that the present forfeitures are insufficient to work
obedience to the statute than that they are too severe. It can
h:mlly be said that penalties which fail to prevent a violation of
Jaw hy wholesale arc disproportionate to the act prohibited.
What good can come of a stntute with penalties so mild as to
allow its violation without loss to the offender? The purpose of
a penal statute is to prevent conduct in violation of its terms;
1

'
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and the argument thnt from a repeated violation of its provisions
the penalties aggregate large sums rather shows the insufficiency
of the penalty imposed than the reverse. The penalties imposed
for a violation of the statute in question cannot be said to be
excessive or disproportionnte to the offence created by it.
III. It is contended that the act of 1885, c. 258, giving
magistrates jurisdiction of various offences under the fish and
game laws is in violation of the constitution as infringing the
right of trial by jury.
Article 1, section 6, of the constitution secures a" speedy,
public and impartial trial
by a jury of the vicinity;" and
section 7 provides, '' no person shall be held to answer for a
capital or infamous crime, unless on presentment or indictment
of a grand jury, except in cases of impeachment or in such cases
of offences as are usually cognizable by a justice of the peace, or
in cases arising in the army nnd navy or in the militia when in
actual service in time of war or public danger."
The statutes accord a trial by jury on appeal to the proper
court from the decisions or judgments of nll magistrates rendered
in a cnse under the act in question. No more bail would he
required of the accused on his appeal from a decision of the
magistrate against him than would be if the magistrate could
only hold him to bail for appearance before the appellate court.
Moreover, in the former case he would he accorded the benefit
of reasonable doubt, while in the latter he must he held for
probable cause. This act is rather a benefit to the accused than
a burden or disadvantage to him. He must be confronted with
the witnesses against him, and discharged if a reasonable doubt
of his guilt be not removed.
The offences of which the act gives magistrates jurisdiction
are neither capital nor infamous crimes, and need not he considered by a grand jury. Prosecutions may as well be instituted
before magistrates as hy indictment, and the former method
cannot be considered in violation of any provision of the constitution.
IV. The objection that the magistrate before whom the case
at bur was originally heard was then a resident and tax payer in
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the municipality to which a moiety of the penalty accrues has
been already considered and decided by this court. State v.
Severance, 2 N. Eng. R. 425; State v. Intoxicat-in,q Liqit01·s,
54 Maine, 564; Fletcher v. Sonierset R. R. Co. 74 Maine, 434.
V. No exceptions to the charge were pressed at the
argument other than the questions already considered.

Exceptions overruled.
PETERS, C. J., WALTON, VIRGIN, LIBBEY and FOSTER, JJ.,
concurred.

. .....

ROBERT TILLSON, appellant,

vs.
WILLIAM H. SMALL, administrator.
Androscoggin.

Opinion January 27, 1888.

Probate law. Appeal. Husband and wife.
A husband may appeal from the decree of distribution upon his wife's estate.
But, where he has assigned his share to the administrator for certain uses,
the decree of the probate court, allowing the administrator's account, which
accounted for the husband's share in the manner directed in his assignment,
will be sustained.
The decree of distribution must be among all those entitled by law to share
in the estate, though some of the shares have been assigned.

Appeal from decree of the judge of probate.
The point is stated in the opinion.

Geo. 0. and Ohm·les E. Wing, for the plaintiff.
Frye, Cotton and White, for the defendant.
HASKELL, J. Probate appeal hy the husband of his deceased
wife to the allowance of her administrator's final account.
It is objected that the appellant is not entitled by law to take
the appeal, because he had released to the administrator in trust
for the heirs at law all his interest in the estate.
"Any person aggrieved by any order, sentence, decree, or

•
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denial" of judges of probate, ''except the appointment of a special
administrator, may appeal,"' etc. R. S., c. 63, § 23.
By statute the appellant takes a distributive share in his wife's
estate, and should he be unlawfully deprived thereof by a decree
of the judge of probate, he certainly would be aggrieved.
In the case at bar the judge of probate decreed the allowance
of the nppellee's final account disposing of all the personal estate
without according to the appellant his distributive share therein;
and whether such decree was lawful cannot be ascertained by the
!ppellate court unless this appeal could be taken. A decree of
distribution must be among all entitled by law to a share in the
estate to be divided, even though some shares may have been
assigned; but payment to the assignee might be required as a
compliance with the decree. I1nowlton v. Johnson, 46 Maine,
489; Grant v. Bodwell, 78 Maine, 460.
The appellant executed a release under seal of his interest in
the estate. He did it voluntarily. No fraud is shown. He had
ample opportunity to read and know the contents of it, and must
be presumed to have availed himself of the privilege.
Having released to the administrator in trust for others his
distributive share, he shows no reason to revise the decree
allowing the account, showing a disposal of his share according
to his release.
Decree of judge of probate affirmed with
costs. Case remanded.
PETERS,

C. J.,

"\\TALTON, VIRGIN, LIBBEY

and

FosTER,

JJ.,

concurred.

STATE OF MAINE

York.

vs.

INTOXICATING LIQUORS.

Opinion January 27, 1888.

Intoxicating liquors. Search and seizure. Libels. Practice.
Libels against liquors seized on search warrants are separate proceedings
from the search and seizure process.
Such libels must be filed with the magistrate before whom the search warrant
upon which the liquors were seized is returnable. It need not have been
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returned. Such warrant, when issued by a trial justice, must be made
returnable before any trial justice in the county.
·where the libel avers the search and seizure warrant to have been issued by
the magistrate with whom the lil)el was filed, it is sufficient.

ON exceptions.
The exceptions were to the ruling of the court in overruling a
demurrer to the libel.
(Libel.)
1

State of Maine. York, ss. To Addison E. Haley,· Esq.,
one of the trial justices, within and for the county of York : The•
libel of vVilliam E. Towne shows thnt he has, by virtue of a
warrant, duly issued by Addison E. Haley, Esq., a trial justice
in and for said county, seized certain intoxicating liquors and
the vessels in which the same were contained, described as
follows: about thirty-six gallons of whiskey in a cask, said cask
being painted as a kerosene oil barrel, because the same were
kept and deposited in the freight house of the Boston & Maine
Railroad on the southerly side of the track of said railroad, in
Kennebunk village, in Kennebunk, in the county of York, and
were intended for sale within this state in violation of law.
'

"\\Therefore he prays for a decree of forfeiture of said liquors and

vessels, according to the provision of law in such case made and
provided.
HDated at Kennebunk, in said county, the twenty-seventh day
of April, in the year of our Lord one thousand eight hundred and
eighty-five.
"William E. Towne, Deputy Sheriff."

H. H. Burbank, county attorney, for the state.
This libel answers the requirements of § 41 of c. 27 of the
Revised Statutes. The description of the liquors seized, the
place of their seizure, und the purpose of their deposit, &c., if
alleged with "reasonable certainty," is sufficient.
State v.
Bartlett, 4 7 Maine, 401.
R. P. Tapley, for the defendnnt.
While this proceeding is initiated by a single process, at the
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return of that process ''the proceedings are divided and constitute
thenceforth two distinct cases." State v. Mille1·, 48 Maine, 581.
In State v. Learned, 4 7 Maine, 432, KENT, J., in delivering
the opinion of the court says, "we do not doubt the power and
right of the legislature to prescribe, change or modify the forms
of process and proceedings in civil :ictions and to determine what
shall be deemed a sufficient allegation in form or substance to
bring the merits of the case before the court. But in criminal
prosecutions, the exercise of this right is limited and controlled
hy the paramount law in the constitution."
In State v. Robinson, 49 Maine, 286, it was determined that
the process was a criminal one and its elements and paternity
are fully considered.

J.

Libels under R. S., c. 27, § 41, of liquors and
vessels seized on search warrants under section 40, although
resulting from seurch and seizure process are separate and
distinct proceedings to determine whether the liquors are forfeit
as intended for unlawful sale in this state.
The statute requires public notice to be given of the time and
place, when and where any person claiming the liquors may
appear and show cause why the same should not be decreed
forfeit.
A claim on oath may he made for the liquors, and the
magistrate upon such evidence as may be presented is requil'ed to
determine the truth of the respective allegations in the libel nnd
claim, and make such order thereon Ut, law and justice may
require.
The proceedings upon the libel and claim are of a criminal
nature, and the rules applicable to criminal cases apply. State
v. Robinson, 49 Maine, 285. State v. Guppy, 80 Maine, 57.
No rn le of criminal pleading is better established than that
proceedings bcforn magistrates, being courts of limited jurisdiction, must show upon their face that the magistrate has
jurisdiction of the cause.
R. S., c. 27 § 41 provides, '\vhen liquors and ,·essels are
seized as provilled in the preceding t-eetion, the officer who
HASKELL,
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made such seizure shall immediately file with the magistrate
before whom such warrant is returnable a libel," etc. It need
not have been returned.
Section 63, prescribes the form of such libel, which has been
followed in this case; but the claimant demurs to the libel
because it does not show the magistrate with whom the libel was
filed was the magistrate before whom the search and seizure
· process upon which the liquors in question were seized was
returnable. The libel avers that the liquors, etc., were seized
upon a warrant issued by the magistrate with whom the libel was
filed. R. S., c. 132, § 7, provides "warrants issued by trial
justices shall be made returnable before any justice in the county;
and a justice for issuing one not so returnable shall be imprisoned
for six months, and pay the costs of prosecution."
R. S., c. 27, § 63, provides the form for warrants in cases of
seizure, and that form commands the officer to bring the
defendant ((before me the subscriber or some other trial justice
within and for said county," so that although section 40, might
seem to require such warmnt to he returnable before the
magistrate who issued it only, such is not its real meaning taken
in connection with the other statutes above cited.
All warrants are required to be ''made returnable before any
justice in the county." The libel in question avers the search
and seizure warrant to have been issued by the magistrate with
whom the libel was filed. The law required it to . be returnable
before himself as well us all other trial justices in the county, so
that the averment as to who issued the warrant is equivalent to
nn averment that it wns returnable before himself, and shows a
case within the jurisdiction of the mngistrate.
The proceedings on the original search and seizure process
need not he moi·e fully recited than the statute form for a libel
in such cases requires. No statute or common law rule requires
that they should be. The libel in this case conforms to the
statute requirements and is sufficient.

Exceptions overruled.
PET1ms,

concurred.

C. J.,

WALTO~,

VrnmN, LIBBEY and FosTER, JJ.,
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E.

STANLEY HART V8. FIDELIA

C.

MCLELLAN.

Androscoggin. · Opinion tTanuary 27, 1888.
Promissory notes. Protest, notice of. Indorser.
The holder of an indorsed note made no inquiries for the address of the
indorser until after it was protested, and then inquired of an employee at
the office of the firm from whom he received it, and sent the notice of protest
to the address thus ascertained, which proved to he an incorrect address.
Held that there was not reasonable diligence used to ascertain the correct
address.

ON report.

Assumpsit by an indorsee against the indorser of a promissory
note dated at Cjncinnati, October 1, 1884, for $1000, payable
to the order of the defendant in two years with interest. Thi:;
note was actually indorsed by the defendant nt Newport,
Kentucky, in March, 1885, for the accommodation of the maker,
and subsequently came into the possession of Hubbard Brothers
of Philadelphia, for whom the plaintiff discounted it at the request
and upon the written guaranty of Mr. A. H. Hubbard of that
firm.
v\'"Then the note became due·the address of the defendant was
at Lewiston, Maine.
The note was protested and notices of protest were sent to the
plaintiff October 6, 1886, when he was nt his house, sick. He
directed his book-keeper to inquire· of Hubbard Bros. for the
address of the defendant. The hook-keeper made the inquiry
of an employee at the office of Hubbard Bros. and was informed
that the address was Auburn, Maine, where the notice was sent
and subsequently returned uncalled for according to the ~pecial
request on the envelope.
The notice was finally received by the defendant at Farmington, Maine, October 22, 1886, by mail from the plaintiff's
attorney in this case.

J. W. Mitchell, for the plaintiff.
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As to the question of due diligence I would call the attention
of the Court to the rule as laid down in Saco National Bank v.
Sanborn, 63 'Maine, 340; and see also 16 Maine, 249; 17 Maine,
360; 4 Howard, 336; 9 Howard, 552 .

....V. and J. A. JVIor1·ill, for the defendant, cited: Hill v. Varrell,
3 Maine, 233; Peirce v. Pendar, 5 Met. 353; Hodges v. Galt,
8 Pick. 251; Abbott's Tr. Ev. § 87, citing Bank v. DeGoot, 7
Hun. 213; Phipps v. Chase, 6 Met. 491; Spencer v. Bank of
Salina, 3 Hill, 520; Porter v. Judson, ~ Gray, 17 5 ; Granite
Bank v. Aye1·s, 16 Pick. 392; Wheeler v. Field, 6 Met. 290;
Lowery v. Scott, 24 Wend. 51; Bank v. Corcoran, 2 Pet. 121;
(7 L. ed. 368,) 1 Pars. Cont. 278; Stewart v. Eden, 2 Cai.
121, and note in Lawyers' ed. bk. 2, p. 351; Utica Bank v.
De .Zlfott, 13 Johns. 432; Bartlett v. Robinson, 39 N. Y. 187;
Ticonic ..J._Vational Bank v. Bagley, 68 Maine, 249; IIarrison v.
Rttscoe, 15 Mees. & \iV. 231; 3 Kent's Com. (8 ed.) 142, note
a, citing Fi:tler v. Morris, 6 Whnrt. 406; 2 Dan. Neg. Inst.§§
1045, 988, 989; Tamer v. Leech, 4 B. and Ald. 451 ~ Roscow
v. Hardy, 12 East, 434; 2 Camp. 458; noted 1 Jacob Fisher's
Dig. 1273; Clwpnian v. I~eane, 3 Ad. and E. 193; Lysaght v.
Bryant, 9 Man. G. and S. 46; Page v. Gilbert, 601Maine, 487.
HASKELL, J.
Assumpsit against the indorser of a negotiable
promissory note payable at a place certain.
A careful consideration of the ed<lence fails to show legal
notice to the defendant of the dishonor of the note.
The notice sensonahly mailed was not addr~ssecl to a postoffice in the city of defendanfs residence, nor, as the authorities
cited by defendant's counsel clearly show, was reasonable
diligence used to nseertain the defendanCs proper address.

Jud_qment
PETERS,

concurred.

C. J.,

vVALTON",

VmmN,

LrnBEY

/01·

defendant.

and

FosTER,

JJ.,

MARSH V. HAYFORD.

s.

PEMBROKE

Franklin.

MARSH

vs.
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Prornissory notes. Action jor money paid.
The owner of a promissory note, payable to the order of another and not
jndorsed by him, cannot maintain an action at law upon the same against
the maker in his own name. If such owner of the note sell and deliver the
same, !.lnd guarantee the payment of it, without the request, assent or
knowledge of the maker, and be compelled to pay his guaranty, he cannot
maintain an action for money paid to the maker's use against him.

ON exceptions.
The opinion states the case.

E. R. Luce, for plaintiff.
That a note paynble to order may be tnmsferred for a valuable
consideration, before indorsenaent, is well settled. 15 Maine, 399.
The principle that one cannot voluntarily pay the debt of
another and make him his debtor does not apply. The guarantor
in this case should be considered in the sense of a surety. The
principles discussed in 59 Maine, 308, will apply.
While we could not maintain an action on the note, it having
been barred while in the hands of the court, he can recover for
money paid, the cause of action having accrued at the time the
money was paid. ~9 Maine, 308.
John P. Sll asey, for the defendant, cited: Bray v. 11-farslt,
75 Maine, 452; Springer v. Hutchiruwn, 19 Maine, 359; Irish
v. Cutter, 31 Maine, 536.
1

HASKELL, J.
Assumpsit for money paid hy the plaintiff at
the defendant's request, and for money had nnd received by the ·
defendant to the plaintiff's use. Plea, the general issue and the
statute of limitations.
The plaintiff, being the owner of the defendant's promissory
VOL. LXXX.
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note payable to the order of another and not indorsed by him,
sold and delivered the note to one Bray, and guaranteed the
p;1yment of it without the request, assent or knowledge of the
defc:.mdant, and wus compelled to pay, by judgment at law upon
his contract of guaranty, the amount of the note after the same
was barred by the stntute of limitations, but within six years
of the date of his writ. See Bmy v. Marsh, 75 Maine, 452.
Au action at law upon the note could only be maintained in
the name of the payee or his personal representative. Brown v.
Nourse, 55 Maine, 230. So that the plaintiff cannot recover
upon the note, even though his action upon it he not barred by
the statute of limitations.
The plaintiff's sale and guaranty of the note was a separate
and independent contract of his own. Seavey v. Ooifin, 64
Maine, 224. It could not affect the defendant who was neither
party nor privy to it.
The defendant's lhihility upon the note was barred six yeari
after the same fell due. The plaintiff might have seasonably paid
his guaranty and have caused a suit to be brought upon the note
bf'f'ore it became barred by the statute. This he did not do, and
from his want of vigilance he must suffer.
This is not the case of a surety whose liability was incurred
for the defendant's benefit nnd at his request, nor of an indorser
who was authorized to incur liability for· the maker by the terms
of the note. Woodward v. Ware, 37 Maine, 563; Godfrey v.
Rice, 59 Maine, 308. It i:5 an independent collateral contract
apart from the note, and has no more relation to it than it would
have had if the same had not been negotiated, and should not
charge the defendant with a liability that he did not authorize the
plaintiff to assume in his behalf.
One can charge another only for money paid to thA latter's use
at hi:-, request, express or implied~ and a request is implied when
the payment is compelled by the violation of some promise or
duty of the latter to the former. Davi:,; v. Smith, 79 Maine,
351. The plaintiff was not compelled to pay this note; he was
compelled to pay his voluntary promise to pay it, given without
request or authority from the defendant.
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If this plaintiff can recover, any mnn who may guarnntee or
insure the payment of a stranger's debt may enlarge the statute
bar from six to twelve years without the latter's consent, and in
violation of the terms of his contract. No case has been cited to
authorize such doctrine.
PETERS,

C. J.,

WALTON,

VIRGIN,

Exceptions sustained . .
LIBBEY and FosTER, JJ.,.

concuned.

MAINE BENEFIT AssOCIATION

Androscoggin.

vs.

GEORGE HAMILTON

and another ..

Opinion ,January 27, 1888.

Exeeptions. Practice.
The exceptions to an interlocutory decree should not be brought to the law·
court until the final decree has been entered, except in such cases as will.
not admit of that delay.
When exceptions are prematurely brought to the law court, they will bee
dismissed from the law docket.

ON exceptions.
The point is stated in the opinion.

Geor,qe C. Wing, A. R. Savage and Seth 1-ll. Carter, for·
plaintiff.

Crosby and Cro8by, for defendants.
HASKELL, J.
Bill in equity by a benefit corporation to compel!
the surrender of one of its certificates of membership hecHus-e•
obtained by fraud.
The respondents plead ,: nul tiel cOl'poration," and file answersin support of the same. The cause wa::, set down for hearing as
to the sufficiency of the respondents' pleas at rules, and the sitting
justice decreed that the same must be overruled, "cost::, reserved
for final determination of the bill."
To this ruling the respondents were allowed exceptions for the
consideration of which the case is sent up.
The decree entered below was interloeutory only and did not
finally dispose of the cause, but left it for further hearing upon
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· answer and proof if the parties saw fit to further litigate the same.
By R. S., c. 77, § 22, appeal:-, from any interlocutory decree
are allowed within the time fixed for appeals from final decrees;
Jmt the statute says, "Such appeal shall not suspend any proceedung under such decree or order, or in the cause, and shall not be
itaken to the law court until after final decree." The docket entries
,show that an appeal was taken from the decree passed in this
(cause.
Section 25 allows exceptions to be taken to rulings in matters ,,
,0f law during the progress of the cause within the time allowed
for appeal, and says, '' In all other respects such exceptions shall
h>:e taken, entered in the law court and there heard and decided
Jiike appeals.
The allowance and hearing of exceptions
shall not suspend the other proceeding in the cause."
The rnle laid down in Stevens v. Shaw, 77 Maine, 566, is, that
at 1is irregular to hear exceptions in an equity cause before final
hi.earing, and that such hearing should not be allowed unless the
qJ_lll.estion does not ad.mit of delay until then.
In this cause, the respondents can as well present their exceptfoms at the final hearing, when their appeal taken to the decree
already passed must be heard, as before. The questi_on raised is
in the nature of abatement to an nction at law, which, if deeided
at nisi prius adversely to the defendant, is never considered by
the law court before the trial is had. R. S., c. 77, § 52. Moreover, upon the merits, the question now raised may become
immaterial.
Exceptions dismissed from the law docket.
PETERS, C. J.,

"r ALTON, VIRGIN and LIBBEY, JJ., concurred.

MARYL. NICKERSON vs. RUFUS L. NICKERSON and tru~tee.
Waldo.

Opinion January 28, 1888.

Fire insurance. Proof of loss. Waiver. Mortgage. Law and fact.
An insurance company can neither be subjected to a suit upon a policy of
insurance by the assured, nor to trustee process, in favor of the mortgagee
or other creditor, until the preliminary proofs of loss, as required by
statute, have been furnished or waived.
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After the notice provided by the statute has been given by a mortgagee of
real estate to an insurance company having issued a policy of insurance
upon the same, he becomes the equitable owner of the policy and his
mortgage, and, inasmuch as preliminary proofs are required to fix the
liability of the insurance company, and he must commence his action within
sixty clays after the loss, he may furnish the requisite proofs of loss in his
own name if the assured neglects or refu.,;es to furnish them, in order that
he may avail himself of his rights under the policy, and he may avail himself
of any waiver of such proofs by the insurance company.
Such waiver is a question of fact for the jury, whenever it is to be inferred
from the evidence adduced or is to be established from the weight of
evidence.

ON exceptions and motion.

The case is stated in the opinion.

W. P. Thompson and R. F'. Dunton, for the plaintiff, cited :
Jlfar-tin v. Ins. Co. 20 Piek. 389; Pox v. I-Im·ding, 7 Cush.
516; R. S., c. 49, §52; Butte1·wol'th v. WestemAssumnce Uo.
132 Mass. 492; Bw·tlett v. Union Ins. Co. 4G Maine, 500;
Lewis v. Mon1nontlt Ins. Co. 52 Maine, 492 ; Wol'lcs v.
Farnwrs Ins. Co. 57 Maine, 282 ; Couch v. Rochester Ins. Co.
25 Hun. N. Y. 4(39; Uarson v. Jersey Uity Ins. Co. 43 N. ,T.
300; Pmn!clin Pfre Ins. Oo. v. Chica_qo Ice Co. 36 .Md. 102;
Rakes v. Amazon Ins. Co. 51 Md. 512 ; Patterson v. T1·iwnph
Ins. Co. 64 Md. 500; Bo,iley v. Hope Ins. Co. 56 Md. 474 :,
Savin,qs Bank v. C01n. Union Assurance Co. 142 Mass. 142 ;
fVltite v. Jordan, 27 Maine, 3 70; Googins v. Gilmore, 4 7
Maine, 9; Williams v. Buker, 4H Maine, 427.
Daniel C. Robinson, for trustee.
It was plaintiff's duty an mo1·tgngee to see that the insured
took the proper preliminary steps for the recovery of the
insurance, or in case of his neglect so to do, to take such steps
herself. Wood on Fire Insurance, § 438; Omltmn v. Plwmix
Ins. Co. 77 N. Y. 171.
The company admitted that they rrha<l knowledge of the fire
in some \Vay on the day after it occurred." But this did not
obviate the necessity of such notice. vVood on Fire Insurance,
§ 439; Wooc?fin v. Aslwille liu;. Co. 9 Jones, (N. C.) 558;
Edward v. Lycmnin,q Jiu~. Go. 75 Penn. St. 378.
The company had had information that this fire was caused by
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the act of the insured, and Richardson went there as he testified,
for the purpose of investigating that matter, und according to
his testimony, that was the hnrden of the whole interview. And
such n visit as he mude could not affect the duty of the plaintiff
to make proper proof of ]m;s. Underwood v. F-anner's Ins. Co.
· 57 N. Y. 500; Edwa,·ds v. Baltirnore Ins. Co. 3 Gill. (Md.)
176; Blossom v. Lycomin_q Ins. Go. 64 N. Y. 1G2.
In Boyle v. No1·tlt Carolina Ins. Go. 7th Jones, N. C. 373,
the evidence of a waiver of proof of loss was much stronger than
in the case at har. An agent of the defendant was present at
the fire, and fifteen days afterward a travelling agent of the
company ( such as :Mr. Richardson in this case) saw the plaintiff
about the loss and said; ''The mutter will be all right with the
company." Held no evidence of waiver. A waiver ''is nn
intentional relinquishment of a known right," and in order to find
n waiver on the part of the company by Richardson's act,
( supposing him to have authority to waive, which we deny) we
must find that he intended to waive the furnishing the proofs and
that his acts and words were to that end. "Te submit thut it
would be the height of unreason to deduce this from the evidence.
Richardson was talking with the old man and woman, not as the
assured, but simply as people who lived on the prernises, nnd
were c_onversant with the circumstances of the fire, and there is
no evidence to go to the jury of the requisite intention which is a
sine qua non. Donahue v. Windsor County Ins. Go. 56 Vt.
374; Home Ins. Go. v. Valt. W. H. Go. 16 Am. Law. Reg.
Hi2 ; Interprise Ins. Go. v. Pariso, 35 Ohio. St. 35 ;
Findeison & ux. v. ]}Jetropole Ins. Go. 5 7 Vt. 520.
See a thorough discussion of the principle of wniver of proof
of loss by company's :1gent _in the recent case of Bowlin v.
Heckla Fire Ins. Go. (Minn.) reported in Insurance Law
Journal for April, 1887.
It is good law that a representation upon applying for
insurance, that the property has no mortgage upon it, i:5 a
material one. Ri'chardson v . . 7Jfaiue
.
Ins. Go. 4G Maine, 394;
Gould v. York Ins. Co. 4 7 Maine, 403.
Whether or not the omission to disclose the mortgage was
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intentional or not does not matter. Dennison v. Tlwniaston Ins.
Co. 20 Maine, 125; Gould v. York Ins. Co. ante.

J.

Trustee process, under R. S., c. 49, § 53, by a
mortgagee of real estate to enforce a lien upon a policy of
insurance agninst fire procured by the mortgagor, brought within
sixty days after the loss.
The insurance company disclosed a burning of the property
insuro<l, and that the policy ,rns void by reason of a false·
representation of title hy the nssured in that he concealed a
mortgnge thereon to the pl:tintiff conditioned to secure the
support of herself and husban<l during their natural lives, and
that no proof of loss had been furnished, and that the property
was feloniously fired by the assured whereby all claim under
the policy became barred.
The plaintiff answered the disclosure by averring that, if false
representations of title were made, the risk was not increased by
reason of the mortgage concealed, and that formal proof of los~
had been waived, and that the property was not fired by the
nssured.
These issues of fact were suhmitted to a jury that found in
substance, by direction of the court, that no sufficient proof of
loss had been furnished or waived, and, upon the evidence. that
the risk by reason of the mortgage concealed was not increased,
and that the fire was not the fraudulent act of the assured.
The principal defendant neither appears to have ans,vered to
the suit nor to ha.ve testified at the trial.
To the ruling of the court directing the jury to find that
sufficient proofs of loss had neither been furnished nor waived
the plaintiff has exception.
This. ruling is expressly based upon the statement, that
evidence was adduced tending to prnve that 11 one Richardson," n
duly authorized agent of said company and sent hy said
company, went to Knox and held an interview with the plaintiff
and her husband; that said agent was informed by said plaintiff and
her husband, about the tire, the property burned and the value
thereof; that said Richardson wrote what they said to him in a
HASKELL,
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book and stated to them that ~~that was all that was required."
I{. S., c. 49, § 21, declares the assured, within a reasonable
time after notice to the company of the loss, shall fumh,h it with
"as particular account of the loss and damage as the nature of the
case will admit, stating therein his interest in the property, what
other insurance if any exists thereon, in what manner the building
insured was occupied at the time of the fire and by whom and
when and how the fire oecurred so far as he knows or believes,
to be sworn to before some disinterested magistrate, ,vho shall
certify that be has examined the circumstances attending the
loss, and has reason to ancl does believe such statement to be
true; the assured shall, if requested, . . . submit to an examination under oath in the place of his residence; no other preliminary
proof of any kind shall be required before commencing an action
against the company.
All contracts of insurance made,
renewed or extended, or on property within the state, are subject
to the provisions hereof."
It is not pretended that the preliminary proofs of loss
prescribed by the statute had been furnished, hut it is contended
they were waived.
R. S., c. 49, § 52,. give a mortgagee of real estate a lien upon
the policy insuring the mortgaged property after notice to the
company of his mortgage and the nmonnt due thereon.
Section 53 gives such mortgagee a right to collect his
mortgage debt by trustee process against the assured and the
jnsurance company as trustee, commenced within sixty days after
the loss.
R. S., c. 86, § 55, provi,le that, '~no person shall be adjudged
trustee
by reason of money or other thing due from
him to the principal defendant, unless, at the time of the service
of the writ upon him, it is due absolutely and not upon any
contingency."
The insur:tnce company can neither be subjected to a suit upon
the policy hy the assured, nor to trustee process, either in favor
of a mortgagee or other creditor, until the preliminary proofs of
loss required by statute have been furnished or waived.
The court say:; in Davis v. Davis, 49 Maine, 282 : 'The
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liability of the insurer does not become absolute unless the
preliminary proof as required in the conditions of the policy is
obtained. If no proof is furnished the liability does not attach.
The contingency is not of proving a case, but of ever
having one to prove, of there ever being a time when the insured
would have a right of action."
Sec. 21, of c. 49 ofR. S .• wns enacted in 1861, ::md took effect in
May before the loss under the policy in Davis v. Davz'.s, in Novemher; and that case was decided without reference to the statute, no
douht, because that policy wns in force prior to its pnssnge; but
that decision applies equally well to conditions engrafted upon a
policy by statute and conditions contained in it.
After the notice provided by statute has been given by a
mortgagee of real estnte, he becomes the equitable owner of the
policy qua his mortg,tge; and, inasmuch as preliminary proofs are
required to fix the liability of the insurance company, and he
must commence his action within sixty days after the loss, unless
he may furnish the requh;ite proofs of loss in his own name, if
the assured neglects or refuses to furnish them, his lien upon the
policy might become ·worthless. The legislature could never
have intended that result, and an illogical aucl unreasonable
constl'uction of statute law could only produce it.
If the mortgagee may furnish the preliminary proofs of loss in
his own behalf, it follows that he may avail himself of any waiver
of the same by the insurance company; and it is settled law that
an insurance company may waive the furnishing of preliminary
proofs altogether, or objection to irregular or defective ones.
Garson v. Jersey City Ins. Go. 43 N. J. 300; .M~artin v.
Fishing Ins. Go. 20 Pick. 389; Bartlett v. Union M. F. Ins. Co.
46 Maine, 500; Bailey v. Hope Ins. Co. 56 Maine, 47 4; Works
v. Famiers' M. F. Ins. Go. 57 Maine, 281; Patterson v.
Triumph Ins. Go. 64 Maine, 500.
Waiver may be a question of fact for the jury. It is always
so whenever it is to be inferred from evidence adduced, or is to
be established from the weight of evidence. In the case at bar
an express waiver is asserted. ~'The true inquiry isi what was
· said or written, and whether what was said indicated the alleged
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intention." J-Vest v. Platt, 127 Mass. 372; and this must be for
the jury. Sauage M'f'g Uo. v. A1'rn8tron_q, 17 Maine, 34.
The authorized agent of the company, after tlw ~re and after
notice from the plaintiff that she as mortgagee claimed a lien upon
the policy under the statute, went to the plaintiff and her husband
and took in w1·iting their account of the fire and of the property
burned and of the value of it, and stated to them, ''that ,vas
all that was required."
Taking into consideration the parties and the nature of the
interview and the statement made by the company's agent, might
not the plaintiff have understood that she was relieved from any
further account of her loss? may not the statement of the agent,
fairly considered, convey•the meaning that he had gained all the
information he desired, and that it was satisfactory to him, and
that nothing further would be required as a pre-requisite to the
payment of the loss? If regular proofs had been required by the
agent, would he not have said so? If he did not moan to deceive
the parties, ought he not to have said so? He did say, after writing
their statements, ''that was all that was required." Can it be said
that a jury would not be warranted in taking him at his word, and
that if they <lid, the verdict could not stand?
Thr. agent of the company apparently had full authority in the
premises, and his acts bind the company, even though he
exceeded his p(nvers. Packard v. Dorchester .J..tl. F. Ins. Co.
77 Maine, 144.
The trm,tee moves for a new trial because the findings of the
jury, that the risk was not increased by reason of the mortgage
. and that the assured did not fire the buildings, are not supported
by the evidence. ·
The assured appears to have been repeatedly charged with
setting the fire and never to have positively denied it. He
surrendered his policy after the fire and requested an assurance
that he should not be prosecuted for the felony. He has not
made :my claim under the policy and did not testify at the trial.
The circum~tances attending the fire and his presence and
conduct nre suspicious.
Both issues submitted to the jury are so intimately connected
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that the consideration of one necessarily heani upon the other and
cannot well be separated from it. The motive causing the
felonious burning, if any there was, arose from his agreement to
support the mortgagee and her husband, secured by the mortgage.
Had there been no mortgage, he might have had no inducement
to fire the buildings.
After a careful consideration of the evidence, the court is of
opinion that the findings of the jury are not supported by the
evidence.
Exceptions sustained. Jlfotion .,;ustained. New
frial granted.
PETERS, C. J., "\VALTON, DANFORTH, VIRGIN, LIBBEY and
EMERY, JJ., concurred.

SPENCER

,v.

MATHEWS,

Waldo.

assignee, vs. AsA F. RIGGS.

Opinion January 28, 1888.

Insolvent law. Preference.
When a creditor receives a payment from his debtor, and the transaction is
of such a nature as to give him a reasonable cause to believe that the debtor
was insolvent, it will be regarded as a preference in fraud of the insolvent act.
If the payment is received through an agent of the creditor, and the agent had
knowledge of the insolvency of the debtor, that is effectual to charge the
creditor with knowledge.

ON report.

The opinion states the case.

W. P. Thompson and R. F. Dunton, for the plaintiff, cited:
R. S., c. 70, § 52; Bump, Bank'y, 832, 836; Otis v. 1-Iadley,
112 Mass. 105; Meserve v. Weld, 75 Maine, 483; Tuttle v.
Truax, 1 N. B. R. nOl; Re Palmer, 3 N. B. R. 283; Re
Meyer, 2 N. B. R. 422; Re Coleman, 2 N. B. R. 563; JYortli
v. How~e, 6 N. B. R. 36.5; Scarnm.on v. Cole, 5 N. B. R. 2.57;
Collins v. Bell, 3 N. B. R. 587; Heywood v. Reed, 4 Gray,
574; Beals v. Clai·k, 13 Gray, 18; Forbes v. Howe, 102 Muss.
427; Toof v. Martin, 13 Wall. 40 (20 L. ed. 481); War1·en
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v. Delaware L. & W. R. Uo. 7 N. B. R. 451; JJferTill v.
lJlcLaugldin, 75 Maine, 64; Wilson v. Stoddard, 4 N. B. R.
254; Re Kinr;sbury, 3 N. B. R. 318; Un,qewi'tta v. Von Sachs.,
3 N. B. R. 723; Graham, v. Stark, 3 N. B. R. 357; Vo,qle v.
Lah'obe, 4 N. B. R. 439; .Markson v. Hobson, 2 Dill. 327;
JWa.7Jer v. IIermann, 10 Blatchf. 256; Oxford Iron Go. v.
Slafler, 13 Blatchf. 455.
William, H. Fogler, for <lefendant.

In order to recover the plaintiff must prove four things:
First. That nt the time of the transfer of the stock to the
defendant, Mrs. Morrison was insolvent or in contemplation of
insolvency. Second. That the transfer in gue~tion was made
with a view to give a preference to the defendant over other
creditors. Third. That at the time of said transfer the defendant
had reasonable cause to believe that Mrs. Morrison was insolvent
or in contemplation of insolvency. Fourth. That the defendant
also had reasonable cause to believe that such conveynnce was
made in fraud of the laws relating to insolvency. R. S~, c. 70,
§ 52; .Merrill v. McLaughlin, 75 Maine, 64; Forbes v. Howe,
102 Mass. 427; Abbott v. Shepard, 142 Mass. 17 ~ Toof v.
:1.1/artin, 13 "\Vall. 40.
The in sol vent act does not define what shall constitute
. ~~insolvency." The term is used in its restrieted sense to express
the inability of a party to pay his debts as they become due,
only in case of merchants or traders. As to all other persons it
is used in its general signification, to denote the insufficiency of
the entire property and assets of an individual to pny his debts.
See Toof v. 111artin, 13 Wall. 40, in which this distinction in the
use of the term is recognized and adopted.
In order that the transaction be declared void it must nppear
that the defendant had '~ reasonable cause to helleve" that Mrs.
Morrison was ~~ insolvent or in contemplation of insolvency," and
that the transfer was '' made in fraud of the laws relating to
insdlvency ." R. S., c. 70, § 52 .
.In reference to the meaning of the phrnse '~having reasonable
ground to believe isuch a per::-on insolvent," it is not enouih that
a creditor has some cause to suspect the insolvency of the debtor,
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hut he must have such a knowledge of facts as to induce a reason•
able belief of hi:-; insolvency. King v. Storer, 75 Maine, 62;
Grant v. National Bank, 97 U. S. 80; Priest v. Barbow·, 103
Id. 293; Everett v. Stowell, 14 Allen, 32; Purinton v. Clwmberlain, 131 Mass. 589; Abbott v. Shepard, 142 Mass. 17; Coburn
v. Proctor, 15 Gray, 38.
HASKELL, J.
Case by the assignee of an insolvent debtor to
recover from the defendant the value of eighty share::, in a.
corporntion received hy him from the insolvent debtor within
four months of insolvency proceedings as a fraudulent preference
under the insolvent law.
No questions nre raised as to the form or sufficiency of the
declaration, but the cause is submitted upon the merits.
On March 6, 188H, prior to insolvency proceedings begun
May 27, 1886, the debtor, being hopelessly insolvent and not
able to meet her maturing demands in the ordinnry coun,e of
business, Clay v. Towle, 78 Maine, 86, assigned to the defendant eighty shares of Coliseum stock of the par value of twentyfive dollars each and of the actual value of fifty or sixty cents on
the dollar, amounting to some one thousand or one thousand two
hundred dollars, in exchange frn· her son's notes, amounting
to one thousand nine hundred and twenty-eight dollars, and not
due for a year to come, upon which she was an indorser.
This trun:-;action was not in the usual and ordinary course of
business, arnl was therefore prhna facie fraudulent, R. S., c.
70, § 52, nnd must be so considered unless the contrary appears.
Scanimon v. Cole, l Husk. 214; nffi1·med in 3 Cliff. 472.
On the same day, the debtor conveyed other parcels of her
property in a manner indicating no desire to distribute the same
equally amo~1g all her creditors, and there can be no doubt but
that she intended a preference to the Jefenclant. Mt1Ti·ll v.
2VIcLau_qhl£n, 7 j Maine, 64.
The defendant denies that he knew of the debtor's insolvent
condition ; but the transaction wns of such character as to at least
give him reasonable cause to believe her insolvent, and that is nll
that the 8tatute requires. 1lfe1-rill v . .i11cLau,qltlin, supra. He
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a<lmits that he applied to the insolvent's son to negotinte the
trnnsaetion for him. He says, "Mr. Morri~on acted for me at
my request. He was acting for me in negotiating for the exchange
of the notes for the stock." .Mr. Morrison testifies, 11 I knew my
mother's financial condition in the winter and spring of 1886."
The defendant sought the exchange of his notes for stock in
value scarcely exceeding one-half the face of the notes, when the
notes had run only half their time and would not fall due fbr a
year to come. He employed an agent to accomplish the exchange
who knew of the debtor's insolvency and no douht conferred with
his principal about the advisability of the exchange.
Moreover, the knowledge of the debtor's financial condition
by Morri:mn, the defendant's agent, is just as effectual to charge
the defendant with tmch knowledge as though he actually
possessed it. Re Edwa1'd Meyer, 2 B. R. 4,22 ; Vogle v.
Lathrop, 4 B. R. 439; North v. House, 6 B. R. 365; .ZJfark.son
v. ]Jobson. 2 Dillon, 327; Meyer v. Hermann, 10 Blatch. 256.
"The general mle that a principal is bound by the knowledge
of his agent is based on the prineiple of law that it is the agent's
duty to communicate to his principal the knowledge which he has
respecting the subject matter of negotiation, and the presumption
that he will perform that duty." The Distilled Spirits, 11
Wall. 3G7.
n The general doctrine that the knowledge of an agent is the
knowledge of the principal cannot he doubted." Hoover v. Wise,
1 Otto, 310; Bank v. Davis, 2 Hill, 451; Ingalls v. Morgan,
10 N. Y. 178; Fulton Bank v. N. Y. & S. C. Oo. 4 Paige, 127.
The court is constrained to hold that the defendant had reasonable cause to believe that his debtor was insolvent and that he
received the property sued for in fraud of the insolv_ent law.

Defendant defaultecl for one thousand dollars
and i11terestf1·mn 1J:farch 6, 1886.
PETERS, C. J.,
JJ., concurred.
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Witness.

De1lth, prPsurnption of. Survivorship where several lives are lost
in the sarne disaster.
When a plaintiff in a real action is not a party as "heir of a deceased party,"
but claims title in his own right, he is a competent witness.
A person is presumed to be dead, who is not heard from, by those who would
naturally hear from him, for the space of seven years, if his absence was for
temporary purp·oses.
There is no presumption that death occurred at any particular time during
that period. But death within a particular time may be inferred from the
circumstances.
In this case a vessel s:tiled from Troon, Scotland, h~:wily laden with coal,
for Havana, and was never heard from. Held, these facts authorized an
inference that the vessel was lost with all on board within six months after
leaving Troon.
Where several live-; are lost in the same disaster there is no presumption of
survivorship by reason of age or sex.
Survivorship in such a case must be proverl by the party asserting it.

ON report.
The case is stated in the opinion.

W. P. Thompson and R. F. Dunton, for the plaintiffs:
The grrmtor must have mental capacity to understand the
business in order to make a valid conveyance. Hovey v. Hobtwn,
55 Maine, 279; Dar-by v. Hayford, 56 Maine, 246; Hovey v.
Chase, 52 Maine, 304; St. Ge:H/Je v. Biddeford, 76 Maine,
593; Bei,t. Ev. § 405; Patterson v. Snell, 67 Maine, 559.
Presumption of death. White v . .1..l1.ann, 26 Maine,361; Loring
v. Steineman, l Met. 204; 8tinchffold v. Emenwn, 52 Maine,
465; Stevens v . .lJJ,cNarnara, 36 Maine, 176; fJTentworth v.
Wentworth, 71 Maine, 72; New1nan v. Jenl-cins, 10 Pick. 515;
1 Taylor, Ev. § 157; Davie v. Brig_qs, 97 U. 8. 628 (24 L. ed.
1086); McOarteev. Gamel, l Barb. Ch. 455; Srnith v. Knou·lton,
11 N. H. 191; White v. ~1Iann, 26 Muine, 361; Jeffers v.
Radcliff, 10 N. H. 242; Tisdale v. Gorn. J.11utual Life Ins.

JOHNSON V. MEHITHEW.

Co. 26 Iowa, 70; S. C. 28 Iowa, 12; Moons v. DeBernales,
1 Russ. 301 ; Thompson v. Donaldson, 3 Esp. 63 ; Brigham,
v. Fayerweather, 140 Mass. 415.
No presumption of survivorship. Newell v. Nichols, 12 Hun.
604; Stinde v. Goodrich, 3 Redf. 8 7 ; Russell v. Hallett, 23
Kan. 27H; Best. Ev. § 410; 1 Greenl. Ev. § § 29, 30.

Mn. H. Fogler, for defendant.
Seven years having elapsed, the presumption 1s that Cttpt.
Nickerson is dead. 1 Green!. Ev. § 41; 4 Starkie, Ev. 458;
White v. 1Wann, 26 Maine, 361. The date of his death is to be
determined by the court from all the circumstances of the case.
White v. Mann, supra; Sm'ltli v. I{nowlton, 11 N. H. 191;
lfing v. Paddock, 18 Johns. 141; Gen·y v. Post, 13 Howard,
Pr. 118; Watson v. King, 1 Starkie, 121 (2 Eng. Com. L. R.
322); 1 Greenl. Ev.§ 41; Newman v. Jenkins, 10 Pick. 515.
By the Roman Law, and by the French Code, there were
certain presumptions, as to the question of survivorship, based
upon age, sex, &c. See 1 Greenl. Ev. § 29. I think it is the
settled doctrine that no such presumptions obtain in this country.
Smith v. Croorn,, 7 Fla. fi 1 ; Green 1. Ev. § 30; Coye v. Leach,
8 Met. 371; 11foehring v. Mitchell, l Barb. Ch. 264, (affirmed 3
Denio (HO). The law presumes every person to be of sound
mind. Swinburne on Wills, 45, part 2, § 3, cl. 4; 1 Redfield
on \Vills, 16; JVait v. Maxwell, 5 Pick. 217; Howe v. Howe,
9U Mass. 88. Absolute soundness of mind is not necessary to
enable a per~on to make a valid contract or conveyance. 7
Wait's Actions and Defences, 155; Hovey v. Hobson, 55 Maine,
256; Farnam, v. B1·ooks, 9 Pick. 212; Dennett v. Dennett, 44
N. H. 531.
The testimony of the dernan<lnnts-, Mrs. Heath and Mrs.
Johnson, is incompetent and inadmissible. R. S., c. 82, § 98 ;
Higgins v. Butler, 78 Maine, 520. They are demundants as
heirs of ~heir mother. The mother, if a:live, would be the party
and not they. "The ::,tatutory inhibition applies only in cases
where the heir is made a party because he is an heir, and where
the ancestor would have been a party were he alive." Wentworth v. Wentworth, 71 Maine, 75.
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The deed of an fosane person not under guardianship js not
void but voidable, and may be confirmed by him if afterwards
sane, or by his heirs. Hovey v. Eiobson, 53 Maine, 453; Allis
v .. Billings, 6 Met. 415; Wait v. Maxwell, 5 Pick. 217;
Arnold v. Richmond Imn Works, l Gray, 434; 2 Kent's
Com. 236; Robin&·on v. JVeeks, 56 Maine, 102; Ermnons v.
Murray, 16 N. H. 385; 1 Washh. Real Prop. 306, and ca:.,es
cited in note 3.
HASKELL, J. ·writ of entry. Plea nul disseizin. Both parties
claim title under Margnret P. Nickerson. The tenant claims
that Margaret conveyed the premises to her son, Aaron ,v.
Nickerson, in 187 5, hut demandants say that such deed is void
for fraud and inoperative for want of her capacity to make the
grant and for want of delivery.
Upon this issue the tenant objects to the competency of Mrs.
Heath, one of the demandants, because she claims to have
inherited a share of the property as heir to her mother, Margaret
P. Nickerson.
This objection is not we11 taken, for Mrs. Heath demands in
her own right that which she inherited from her mother, and is
not made a party as ''heir of a deceased party," R. S., c. 82 §
98; ERggin8 v. Butler, 78 Maine, 520.
It appears thnt in January, 1875, while on a visit to her
daughter, Mrs. Heatl-i, in Boston, Mrs. Margaret P. Nickerson
was stricken with paralysis or some kindred malady that
prostr.atecl her bodily and confused and unsettled her mind; that
in the following March, being somewhat restored. she was taken
to her home in Belfast where she nnd her husband resined with
their son, Aaron W. Nickerson, until her death in the following
October; that, ever after her i11ncss in ~January, she nt times
could not recognize her children and friends, and persisted in
calling one of her daughters, Anron.
An office copy of the deed of the demanded premises from
Margaret P. to her son Aaron vV. dated and recorded April 15,
187 5, is set up as evidence of a conveyance of the property to
VOL. LXXX.
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him. The original is not produced, nor is any reason given for
withholding it; nor is the subscribing witness who took the
acknowledgment of the deed as a nrngistrate called to testify.
A mortgage of the same property is also in evidence, dated the
same day, and recorded December 21, 1875, after the death of
Margaret P. in the preceding October, from Aaron W. to her
husband, Aaron, conditioned to secure the payment of twelve
hundred dollars in instalments, the last falling due in four years,
and a discharge of the same is shown by the record August 26,
11376, hut no other evidence is adduced upon that subject.
From a careful consideration of all the evidence, without
reviewing it in detail, the court is of opinion that the supposed
deed · from Margaret P. Nicke1·son to her son Aaron W. did not
operate as a conveyance of the prnperty to him. It has become
a recognized rule in this court that, in actions at law, when the
parties suhmit qucsticin~ of fact to the determination of the law
court, they must be content with a decision of them without a
review of the testimony in the opinion and reasons stated in
detail.
Margaret P. Nickerson died in October, 1875, seized of the
demanded premises, leaving three children, the demandants and
Aaron \V., to whom the same descended in undivided shares of onethird each, so that the demanclant:-:; became seized of two
undivided thirds thereof.
The other one-third descended to Aaron \V., who accompanied
by his wife and three children, all under ten years of.age, sailed
Februury 3, 1880, from Troon, Scotland, in command of a
vessel loaded with coal for Havana, none of wlrnm have since
been heard from.
His father, Aaron ,died September 6, 1886, having quit-claimed
all his interest in the demanded premises to the tenant,
September 11, 1880; so that if Aaron W. died before that date
leaving no children surviving him, his one-third share in the
same descended to his father, and passed under the latter's deed
to the tenant; hut if Aaron W. survived that date, then nothing
passed by the father's quit-claim deed to the tenant; Pike v.
Galvin, 29 Maine, 183; Crocker v. Pierce, 31 Maine, 177; Coe
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v. Persons unknown, 43 Maine, 432; Walker v. Lincoln, 45
Maine, (:i7; Harrinian v. Gray, 49 Maine, 537: Read v. Fogg,
60 :Maine, 479; Powers v. Patten, 71 Mitine, 583; and the
demandants inhe1·ited from him two-thirds of his one-thi1·d in the
demanded premi::,es, making their intP,rest in the same eightninths in all.
A person who leaves his home for temporary purposes,
und is not heard from for the space of seven years by those who
would naturally have heurd from him is presumed to be
dead.
Wentworth v. Wentworth, 71 Mttine, 72; Stevens v ..
McNamara, 36 Maine, 176; Loring v. Steinenian, 1 Met. 204 ;.
but the <leuth of such person at any particular time <luring that
period is never presumed, but must be proved. Newman v ..
Jenkins, 10 Pick. 515.
Death may be proved by showing facts from which a reasonable·
inference would lead to that conclusion, as by proving that a,
person sailed in a pal'ticular vessel fol' a particular voyage and
that neither vessel nor any person on hoard had been heard of
for a length of time sufficient for information to be received from.
that part of the globe where the ve::,sel might be ·driven or the
persons on board of her might be carried.
White v. Mann, 26,
Maine, 361.
If death may be inferred from facts shown, it logica11y follows.
that the time of the death may be fixed with more 01· less.
certainty in the same mannel'. Watson v. I1ing, 1 Starkie, 121..
In the case at bar, the vessel commanded by Aaron '\\r ..
Nickerson, heavily laden with coal, sailed from Trnon, in the•
south of Scotland, for Havana, a voyage usually accomplished, in,
from twenty-five to forty days, in the track of many sailing
vessels and steamers plying between the north of Europe and
America.
In case of shipwreck, it is improbable if not impossible that
the Benj. Haseltine, if driven ashore, should not have been
reported in the United States within six months of her loss. If
any on board of her had been rescued by passing vessels, they
would have, within that time, sent the intelligence of shipwreck to
the home port of the ves.5el. The cil'curn:,ta,nces sun·ounding the
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vessel and the voynge that she entered upon may well authorize
the inference of her loss with all on board within the six months
following the date of her departure from Scotland, and a jury
would be authorized· to find the death of her master and his
family prior to September 11, 1880.
The weight of author·ity, at the present day, seems to have
,e!'!ltablished the doctrine that whet·e several lives are lost in the
same disaster, there is no presumption from age or sex that
either survived the other ; nor is it presumed that all died at the
sal1lle moment; but the fact of survivorship, like every other fact,
rmlilst he proved by the party asserting it. Underwood v. Wing,
4 DeG. M. & G. 633, affirmed on appeal in Wing v. Angrave,
8 H. L. Cas. 183; Newell v. Nichols, 75 N. Y. 78; Coye v.
Leach, 8 Met. 371; S. C. 41 Am. Dec. 518, and note of cases, 522.
fo the ahsence of evidence from which the contrary may be
inferred, all may be considered to have perished at the same
rnoment; not because that fact is presumed, but becuuse from
failure to prove the contrary by those asserting it, property
rights must necessarily be settled on that theory.
In the case nt bar, the father was a man forty years of age and
his minor children under ten. The last known of either was
upon their sailing from Scotland. No evidence whatever gives
any light upon the\ particular peril:5 they encountered at death.
The children are not proved to have survived their father, and
therefore he died without issue, and his one-third of the
demanded premises descended to his father, Aaron, prior to the
date of the luttet·'s quit-claim to the tenant, and passed to her
under it ..
By R. S.,' c. 104 § 10, it is provided that "the demandant may
recover a specific part or undivided portion of the premises to
which he proves title although less than he demanded."

Judgment for the demandants /01~ an nndivided
two-third8 of the pr·emises demanded.
PETERS,

concurred.

C. J.,
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.January 28, 1888.

Indictment. Fonner com;iction. Intoxicating liquor.
Where the indictment for a •single sale of intoxicating liquors alleges that the
defendant at a certain term of the court was convicted "of selling a quantity
of intoxicating liquors," it is a sufficient averment of former conviction.

ON exceptions.
The exceptions were to the ruling of the court that the
indictment sufficiently charged a former conviction.
The fo11owing were the averments of the bill.
"The jurors for said state upon their oaths present that Henry
Wyman of Belfast in the county of Waklo, on the sixth day of
October, in the year of our Lord one thousand eight hundred
and eighty-six, at Belfast aforesaid without any lawful authority,
license, or permission, did, then and there, He11 a quantity of
intoxicating liquors, to wit: one pint of intoxicating liquors to
one vVilder S. Grant against the peace of the state and contrary
to the form of the statute in :meh case made and provided."
"And the jurors aforesaid upon their oaths aforesaid do
further present that the said Henry V{yman was duly convicted
by the Supreme Judicial Court, at a term thereof hoklen at
Belfast, ·within and for the county of vraldo, on the first
Tuesday of January, A. D. 188fi, of selling a quantity of
intoxicating liquors."

Robert F. Dunton, county attorney, for the state cited: R. S.,
c. 27, § § 57, (53; State v. Robinson, 39 Maine, 150; State v.
Wentworth, 65 Maine, 24 7 ; State v. Gorham, 65 Maine. 270;
State v. Dolan, 69 Maine, 573.
Wm. H. Pogle1·, for re:;;pondent.
The respondent is indicted for a sale of intoxicating liquor in
violation of§ 34 of c. 27 of the Revised Statutes, as amended
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by § 2 of c. 36G, Public Laws of 1885. Section 57 of said
chapter provilles that "it is not requisite to set forth particularly
the record of a former conviction hut is sufficient to allege
briefly, that such person has been convicted of a violation of
any particular provision, or us a common 8eller, as the case may
be." This indictment does not allege that the respondent had
been convicted of "a violation of any particular provision."
The allegation of a former conviction should show either by
express words or by reference to the statute that the former
conviction was for the exact offence charged in this indictment.
See form in case of common seller, c. 27, § 63, R. S.
In State v. Wentworth, 65 Maine, 234: and in State v.
CJorlwm., Id. 270, in which the court suy, technicality is not
required in charging a former conviction, the indictment named
the statute under which the former conviction was had.
HASKELL, J.
The inclictment charges a single sale of intoxicating liquor in apt terms, contra forrncf!'ln statuti, and further
avers that ut n particular term of court the defendant was
convicted ''of selling a quantity of intoxicating liquor."
R. S., c. 27, § 33, prohibit:-; the sale of intoxicating liquor.
Section 34 a::, amended hy § 2, net of 1885, c. 366, provides
that whoever "sells nny intoxicating liquor in violation of this
chapter forfoits," &c., r'and on every subsequent conviction shall
be punished by'' fine and imprisonment.
The indictment charges a prior conviction of the same unlawful
act charged in it; and i:-; sufficient under R. S., c. 27, § 57. A
record of conviction no more specific than this indictment was
held sufficient in State v. Lashus, 79 Maine, 504.

Exceptions overruled.

C. J.,
J J., concurred.
PETERS,

vVALTON, DANFORTH,

LIBBEY

anct

EMERY,

119

JACKSON V. CASTLE.

ISAAC JAcltsoN

VValdo.

vs.

"'\VrLLIAM

P.

CASTLE.

Opinion January 28, 1888.

-LVuisance. Pleadings.
To enable one to recover the damages sustained by his horse taking fright
at persons sliding in the street with boisterous conduct, he must allege the
facts constituting a nuisance and show that it was the proximate cause of
the damage.
Declaration given which was held in&ufficient.

ON report.
This case wns reported to the law court upon a copy of the
writ, with the agreement that if the action could be su:::;tained
upon the allegations contained in the declaration the case should
stand for trial, otherwise a nonsuit should be entered.
(Declaration.)
,i In a plea of the case, for that the plaintiff, to wit: On the
fifteenth day of December, A. D. 1884, at said Belfast, while
in the exercise of his vocation, was then and there lawfully in
and upon a certain public way in said city called Miller street,
with his two horses and sled, and that the said defendant and
others, to the number of seven or more, ,vere then and there
sliding and coasting, with two or more sleds conneeted together,
upon and down the sidewalk on said :::;treet, contrary to law, and
then and there, ,vithin the limits of said :-;trcet, made a loud
noise by outcries and hallooing, contrary to law, and that by
reason of said sliding and loud noise, the horses of him, the said
plaintiff, became frightened and ran furiously dO\vn said street
and struck against a tree with such force thnt his sled nnd
harnesses were broken, and one of Raid hori'les so mueh injured
as to render him worthless, and that it wus necessary to kill him,
to the damage of said plaintiff, ns he snith, the sum of three
hundred dollars."

Joseph Williainson, for the plaintiff.
The public have a right to require that whoever uses the limits
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of the highway for any purpose, should make such reasonable
use of it as not unnecessarily to place objects there to frighten
horse:;.
Winship v. Enfield, 42 N. H. 211.
Thern can he no question that nn indiviclual who does anything
likely to frighten the hor:,c of a traveller, is liable in damages
for the i1ijuries caused the1·eby. Shearman and Redf. on Neg.
§ 388.
So, one who carelessly fired a gun, by which the plaintiff's
horse, standing- on the opposite side of the road, became
frightened and ran :nvay, was held responsible. Cole v. Fisher,
11 Mass. 13 7.
The net of exploding firn crackers in a public street, even on
the fourth of July, is wrongful, nnd if any injury· results therefrom, the injured party has a remedy against the wrong doer.
Conklin v. Thompson, 29 Barb. 218.
Upon the same principle, the use of a highway frff playing ball
has been adjudged as foreign to its appropriate purpose, and a
pusse1· who was struck by the hall recovered damages.
Vosbm·gh
v. Jfoak, 1 Cush. 453.
Although modern deeisions have extended the legitimate uses
of streets beyond any purpose contemplated in the days of
Blackstone, hy determining a:; in Purple v. Greenfield, 138
Mass. 1, that it cannot be laid down "as an universal proposition
that any and every use of any kind of velocipede upon the sidewalk is unlawful," or as in 7 aylor v. Goodwin, Q. B. Div.
1879 ( Am. Law Rev. 13, 770) thut a bicycle is a carriage, and
thereby placed upon :m equal with vehicles drawn by horses,
they have not yet gone to the extreme point that sliding down
the sidewalk of a city street is a legitimate mode of passage.
'' Streets are not proper places for the recreation of sliding down
hill," is the language of this court in ilfcUartliy v. Po1·tlancl, 67
Maine, 168; and in Ray v. Manclieste1', 46 N. H. 60, which
was :m action ngainst the city to recover for injuries occasioned
by boys sliding for sport in the stre~t, the opinion adverts to
"the fact that this sliding was a public nuisance." A similar
Massachusetts case, 8/iepherd v. Chelsea, 4 Allen, 113, refers
to sliding as '' an unlawful or careless act." Although "sliding
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down on the way to business or school," might, under circumstances, he a rightful use of the sidewalk, the allegation that the
defendant was acting "contrary to the law," destroys any such
presumption in his favor. If the outcries and hnllooing contributed to the result charged, they were equally illegul with the
sliding. A right of way cannot be thus abused. It has been
held a trespass for one to stand upon a street and insult another
by words. Adarns v. Rivers, 11 Barb. 390.
A statute which does not give the action, hut is only in
nffirmance of the common law, need not be recited. Bae. Ah.
Pleas. &c. B. 5, 3.
''But a private act of parliament, or any other private record,
may be brought before the jury and given in evidence if it
relates to the issues in question, though it be not pleaded; for
the jury are to find the truth of the fact in question, according to
the evidence brought before them." Esp. N. P. 733 (citing
Hobart's Reports, 272, and Croke, in tem. James, 112).
If the act prohibited by statute is an offence or ground of
action at common law, the indictment or action may be in the
common law form, and the statute need not he noticed, even
though it prescribe a form of prosecution or of action. The
statute remedy is merely cumulative. AndreuJ v. H. I)e
Lewkner, Yelv. 116, note (1).
In an action by a town to ~·ecover the price of a right of fishing,
sold by them under an authority derived from a statute, it is not
necessary to set forth in the declaration their authority to make
the sale. Taunton v. Caswell, 4 Pick. 275.
Private statutes may be proved, though not set out in plead-ing, where it is necessary to state them as part of the cause of
action. Atlantic Ins. Go. v. Sanders, 36 N. H. 252.
Even in an action on the case upon a statute, brought by a
party aggrieved, to recover damages merely, it is not necessary to
allege in the declaration that the injurious act or neglect of the
defendant was contra formam statuti. Reed v. Nortltfleld, 13
Pick. 94.

William H. Fogler, for defendant, cited: 1 Wait's Actions

122

AUGUSTA

V.

MERCER.

and Defences, 146; Graves v. Shattuck, 35 N. H. 257; Omn.
v. Byrnes, 126 Mass. 248; State v. Connelly, 63 Maine, 212;
Murphy v . .Deane, 101 Muss. 455; .Dickey v. Maine Tel. Oo.
43 Maine, 492 ; 1 Chitty, Pl. 214; Nichols v. Athens, 66
Maine, 402 ; Blodgett v. Boston, 8 Allen, 23 7 ; Tighe v. Lowell,
119 Mass. 472.
HASKELL, J. Does the plaintiff's declaration set out a cause
of action? It charges in substance that the plaintiff, being lawfully in a public street with his two horse team, suffered special
damage in the loss of a horse by reason of both horses taking
fright at the defendant's sliding in the same street with others
engaged in boisterous outcries incident to their sport.
Sliding in a street accompanied with boister·ous conduct is not
·necessarily unlawful. Nor is it necessarily a public nuisance.
The averrnent that defendant's acts were '' contrary to law" does
not help the plaintiff's case. It is merely a conclusion that he
draws from the facts stated. If the facts do not warrant it, the
court cannot adopt it.
Sliding in a street, accompanied with boisterous conduct
calculated to frighten horses lawfully travelling therein, may be
a public nuisance; but there is no such averment in the declara-

tion. Sliding may be _prohibited in streets by a city ordinance,
and :.1 violation of the sume would be evidence tending to show
negligence. If the plaintiff would recover, he must show negligent
or unlawful conduct to be the proximate cause of his injury.

Plaintiff nonsuit.
PETERS, C. J., WALTON, DANFORTH, LIBBEY and EMERY,
JJ., con<mrred.
CITY OF AUGUSTA vs. INHABITANTS OF MERCER.
Kennebec.

Opinion January 28, 1888.

Stat. 1875, c. 21. R. S., c. 24, § 8. Stat. 1885, c. 269. Paupers. Solcliers.
Under the act of 1875, chap. 21, supplies furnished to relieve the distress of
a soldier, to operate as pauper supplies and prevent his gaining a new pauper
settlement, must have been furnished to relieve distress not occasioned "in
consequence of an injury sustained in the service."
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The act of 1875 partially, and the act of 1885 completely, save the
exception contained in it, removed pauper disabilities from soldiers
whose distress calls for relief under the pauper laws of the state. Under
either act, supplies furnished to relieve a soldier from distress may be
recovered of the town charged with his legal settlement.

ON exceptions and motion to set aside the verdict, by the

defendants, from the superior court.
The opinion states the case .
.A. 11£. Goddard, city solicitor, for the plaintiff, cited: Sebec
v. Dover, 71 Maine, 573; Stat. 1885, c. 265; Stat. 1887, c. 9,
& c. 146; R. S., c. 24, § 3; Etna v. Brewer, 78 Maine, 377.

Merrill and Coffin, for defendants.
By R. S., c. 24, § 10, it is provided that towns shall relieve
persons having a settlement therein when, on account of poverty,
they need relief. By § 35 of the same chapter overseers shall
relieve destitute persons found in their towns, and having no
settlement therein, and may recover for supplies so furnished of
the town liable.
Section 8, c. 24, provides that no soldier who served by
enlistment in the army or navy of the United States, in the war
of eighteen hundred and sixty-one, and in consequence of injury
sustained in said service, has or may become dependent upon
any town, shall be considered a pauper, or be subject to disfranchisement for that cause.
All existing statute provisions upon a particular topic are to
be examined together to ascertain the meaning of each, and a
meaning which is incompatible with any plain provision must be
rejected. J1ferrill v. Crossman, 68 Maine, 414.
When ·we examine into the history of§ 1, c. 144, of the
R. S., we find it to be in keeping with the promises made by
the State when the Governor called for ten thousand men in
1861. P. L., 18Gl, c. 63, amended by 1862, c. 128 and from
year to year up to 1865.

J.

Assumpsit to recover pauper supplies furnished
in 1885 and 1886 to an honorably discharged soldier of the
United States in the war of the rebellion.
HASKELL,
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It is admitted that the soldier had a legal settlement in
defendant town prior to ,Tune 5, 1877, and t.hat ::-ince that date he
has resided in plaintiff city ; so that unles~ he received supplies as
a pauper from the plaintiff city during his residence there, so
as to interrupt any five consecutive years of it, he hns gained a
legal settlement there, and the plaintiff cannot recover.
The act of 1875, c. 21 provides: '' No soldier who has served
by enlistment in the army or navy of the United States in the
war of 1861, and in consequence of injury sustained in the
service may become dependent upon any city or town in this
state, shall be considered a pauper or subject to disfranchisement
for that cause."
In order that supplies furnished to relieve the distress of the
soldier may, under this act~ operate, as pauper supplies to prevent
his gaining a new pauper settlement, they must have been furnished to relieve distress that was not occasioned "in consequence
of an injury sustained in the service." Glenburn v . . .ZVaples, 69
Maine, 68.
The evidence authorized the jury to find that supplies furnished
by the plaintiff city in May and June, 1880, were not to relieve
distrnss "in consequence of an injury sustained in the service,"
and therefore operated --to interrupt any five consecutive years'
residence of the soldier in plaintiff city prior to the supplies sued
for, furnished in March and April, 1885. The burden to show
the contrary was upon the defendant town. Etna v. Brewer,
78 Maine, 377.
The disability resulting from the soldier's army service was
piles. The sickness causing the distress n_ecessary to be relieved
was occasioned by sudden cold resulting in a lung fever. The
latter sickness is not proved to have resulted from or to have
been caused by the former physical trouble. No connection can
be shown between the two, but from the most intangible, inclefinite and unsatisfactory reasons.
The act of 187 5 was re-enacted in the revision of 1883, c. 24, §
8, and that was amended by act of 1885, c. 269, omitting the
provision, "in case of injury sustained in the service," thereby
removing pauper disabilities from all honorably discharged
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soldiers of the United States in the war of the rebellion receiving
pauper supplies, and adding the provision, ''but the time during
which said soldier is so dependent shall not be included in the
period of residence necessary to change his settlement."·
The act of 187 5 partially, and the act of 1885 completely, save
the exception contained in it, removed pauper disabilities from
soldiers whose distress calls for relief under the pauper laws of
the state. Under either net, supplies furnished to relieve a
soldier from distre::.;s may be recovered of the town charged with
his legal settlement. Sebec v. Dover, 71 Maine, 573.
The charge of the presiding justice is in accord with this
opinion, and the evidence fully sustains the verdict.

Motion and exceptz'oru, overruled.
PETERS, C. ,T., vV ALTON,
LIBBEY,

EDWIN

VIRGIN

and FosTER, ,JJ., concurred.

J., did not sit.

R.

HAYNES

Piscataquis.

vs.

HENRY THO:M:PSON

and trustees.

Opinion January 28, 1888.

Assignment of wages.

Trustee process.

Wages to be earned under an existing contract may be assigned at law.
The claimant of funds in the hands of trustees must show the true state of
affairs between himself and the defendant.
'\Vages not cxeeeding twenty dollars earned within one month prior to each
service on the trustee are not attachable.

ON report.

The opinion states the case.
Frank A. Hart, for plaintiff, cited: Toothaker- v. Allen, 41
Maine, 324; Larnb v. Franklin J11'fg Co. 18 Maine, 187;
Page v. S1nith, 25 Maine, 25G ; 1 Green I. Ev. § 87 ; Thornton
v. Jl1oody, 11 Maine, 253; J11cLellan v. Cmnberland Bank,
24 Maine, 5GG ; Palmer v. Fo,qg, 35 Maine, 368 ; Wilson v.
Hanson, 12 Maine, 58; Bell v. Woodnian, HO Maine, 465;
Sylvester v. Staples, 44 :Maine, 49H; Farley v. B1·yant, 32
Maine, 4 74; Littlefield v. ~ittlefield, 28 Maine, 180; Ohadwick
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v. Perkins, 3 M:tine, 399 ; Os.good v. Davis, 18 Maine, 146;
Hancock v. Fairfield, 30 Maine, 299 ; 13/wmpson v. Reed, 77
Maine, 425; Fm·nswortlt v. elackson, 32 Maine, 419; Enierson
v. E. & N. A. R. Co. 67 Maine, 387; Pulleri v. Hutchinson,
25 Mnine, 249; Robinson v. Stuart. G8 Maine, 61; Prentiss
v. Russ, 16 Maine, 30; Ripley v. 8ei:erance, G Pick. 4 74;
Giddin,qs v. Cole,man, 12 N. H. 153; Cooley, Torts, 473,474;
Drake, Attachment, § § 523, 601 ; 1 Schoul. Pers. Prop. § § 80,
81 ; 1 Pars. Cont. 466; 2 Pars. Cont. § 13.

el. F. Spmgue, for claimant.
The question as to whether futurn earnings can be assigned
has been settled in the affirmative. lfartley v. ;Fapley, 2 Gray,
565; Emery v. Lawrence, 8 Cush. 151; Lannan v. 8,nith, 7
Gray, 150; St. Joltn v. Charles, 105 Mass. 262.
The validity of such assignments is also settled in Darling v.
Andrews, 9 Allen, 108; Boylen v. Leonard, 2 Allen, 4ml.
The assignment of an unliquidated lmlance is good. Crocker
v. TV!litney, IO Mass. 31G; Mulhall v. Quinn, l Gray, 107;
Herbert v. Bronson, 125 Mass. 475, and other Massachusetts
cases.
If the consideration is a good one and wHhout fraud, the
elaimant is entitled to the fonds. Lannan v. Sm,itlt, 7 Gray, 153.
Maine decisions upon the foregoing points are among others,
4 Maine, 428 ; .Parnsu;ortlt v. Jack:-wn, 32 Maine, 420; Littlefield v. 8mith, 17 Maine, 327.
In llolmes v. Pm·ter, 3H Maine, 158, the court say: "In
actions against several partners on a contract the proof of the
partnership usually consists in evidence that they have acted as
partners in the particular business. Less evidence is usually
sufficient in this case than is requisite when partners sue as
plaintiffs, for they are not cognizant of all the means by which
the fact is capable of being prnved."
In determining whether the trustee shall he discharged his
answer must be taken to be true as to all mutters of fact. Clta8e
v. Bradley, 17 Maine, 89; Lamb v. F1·anlcUn 1ll'j'g Co. 18
Maine, 187; Stedman v. Vickery, 42 Maine, 132.
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l. Tmstee process. The alleged trustees disclose
an assignment to the claimant by the defendant of all of his wages
due May 29th, 1885, the date of the assignment, and to become
due within the yeal' following under n contl'act between the
defendant and the alleged trustees that the former should contiirne in their service sc·~ long as mutually agl'eed.
•
The case stipulates that all facts appearing in the disclosure"
are to be taken as true, and that the disclosure, the allegations
of the claimant :md the assignment attached, are nll made a part
of the case. No other evidence is adduced, and it is agreed that
upon so much of the evicfonce as is legally admissible judgment
shall he rendered.
The disclosure states that, at the date of the first :::;ervice on the
trustees, ,July 11, 1885, there was due the defendant fifty-two
dollars and twenty-seven cents, and thaJ, at the date of the second
service, one month later, there was due the defendant thirty-six
dollars and thirty-one cents more, in all eighty-eight dollars and
fifty-eight cents ; that whenever a monthly payment became due
to the defendant, the claimant had collected it.
The consideration recited in the assignment, a writing not
under seal, is, for a valuable consideration."
The assignment of wages due and to become due was of the
fruits of an existing employment, to cease at the pleasure of
either party; but, so long as it should continue, the defendant
would receive his wages, and from it, he might reeeiv~ future
benefit.
A defeasible or voidable contract in force is a good ground
upon which an interest may be raised, until defeated." Bmclcett
v. Blake, 7 Met. 335. This contract raised :m interest which
might be assigned at law.
Weed v. Jewett, 2 Met. 608 ; E1ner!J
v. Lawtence, 8 Cush. 151; .._~ullwll v. Quinn, 1 (hay, 105;
Hartley v. Tapley, 2 Gray, 5G5; Farnsworth \', Jack...:011, 32
Maine, 419; Emerson v. E. & .~N. A. Ra/lway Uo. 67 .Maine,
387; Wade v. Bessey, 76 Mnine, 413.
By agreement of the parties, a copy of the assignment i:::; to he
used. Under that stipulation, the one before the court is sufficient.
The assignment is of wages due from the Onklnnd Slate
HA8KELL,

11

1

'

1

'

128

HA YNES V. THOMPSON.

Uompariy, n copartnership composed of the individuals named as ·
trustees, and was seasonably recorded as required by statute;
it is sufficient for that purpose, and if there be any fault, it is in
the plaintiff's not having specifically Httached a copartnership
debt.
Ordinarily, the burden rests upon trustees to clear themselves
from being charged. Barker v. Osborne, 71 Maine, 69 ; Toothaker v. Allen, 41 Maine, 324. So, when they disclose a sum
due the defendant and an assignment of the same, unless the
assignee is summoned or voluntarily appears ·and claims the fund,
they must be charged~ R. S., c. 8G, § 32. But when the
assignee does appear and claims the fund, the burden rests upon
him to establish his claim. 'I'lwm,pson
Reed, 77 Maine, 425.
In the case at bar the only evidence presented is the trustee's
disclpsure, the facts state<} in which are agreed to be trne and
of course taken to prove those infer.ences natura11y to be inferred
from them, the assignment, and the claimant's statement of
claim, which is only competent as admissions against himself.
The statement of claim does not pretend that the assignment
was given as security for an existing indebtedness, but asserts a
purchase of defendant's wages due and to be due fo1· one year,
for the sum of one hundred and one dollars and eighteen cents.
No evidence whatever in the case tends even to substantiate
the truth of such claim. Had the claimant asked security for
the balance of the amount stated to have been paid after deducting the amounts already received from the trustees at monthly
payments, the case would have been different.
As stated in Tlwnpson v. Reed, '' a just regard for the rights
of creditors requires trustees to make full, trne and explicit
answers to :tll questions propounded to them touching their
indebtedness to the principal defendant in the suit, and the same
rule applies to assignees who claim the funds sought to he held
by the attachment."
The clainrnnt should have more explicitly shown the true state
of uffairH between himself and the defendant, and not have left
his claim unsupported by even his own testimony.

v.
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As between the plaintiff and claimant, equitable consi<lerations
must prevail so far as the nature of the process will admit. The
claim is an equitable interference to defeat the plaintiff's claim
to the fund in the han<ls of the trustees. Exchange Barile v.
McLoon, 73 Maine, 498 ; W7tite v. Kilgore, 78 Maine, 323.
The trustee cannot be charged for the sum exempted for
personal labor by R. S., c. 86, § 55, viz., twenty dollars earned
within one month prior to each service on the trustee, and the
same, in all forty doHars, must be deducted from the amounts
due at each service of the trustee process. Collins v. Chase,
71 Maine, 434.

'Trustee- clwrged for forty-eight dollars and fifty-eight
cents,froni which he may retain his costs. Claim,,
disallowed. Plafotijf to recover costs of claimant.
PETERS, C. J., vVALTON, DANFORTH, LIBBEY and EMERY,
JJ., concurred.

. .....
BENJAMIN F. HASKELL vs. MARY THURSTON and another.
Waldo.

Opinion January 28, 1888.

Injunction. Law and equity.
When an apprehended injury is reparable by an ordinary action at law an
inj nuction will not be granted.

Facts stated upon which an injunction was denied.

ON report.
Bill to restrain the defendants from using more than their
portion of the water from a reservoir dam in which the plaintiff
was interested.
The facts are fully stated in the opinion.

W. P. Thompson and R. P. Dunton, for plaintiff.
So far as the rights of these parties to the use of the water
are concerned, the case of Jordan v. Mayo, 41 Maine, 552, is
conclusive.
VOL. LXXX.

9
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The grant by the owner of the whole stream of water sufficient
for a given purpose, precludes the grantor and his assigns from
diminishing or defeating in any way what he has thus
conveyed. ld.
In Covel v. Harl, 56 Maine, 518, the owner of land on both
banks of a stream, together with the water power created by a
dam across it, having a tannet r on one side and a saw mill on
the other, conveyed the tann ry. together with the land connected with it, and also, ~~ a ri ht to draw water from the saw
mill flume sufficient to carry n the business of tanning in said
yard." Held, That~ by the terms of the deed, the grantee
acquired an absolute and prim[ right to the use of the quant_ity •
of wHter named.
\Vhere the rights and relations of different parties to the use
of water are clearly fixed byl contract, un injunction may be
obtained to restrain any act of either party in violation of the
contract, without considerinj the question of the probable
damage or henetit resulting t) the plaintiff from the change. "
Wait's Actions and Defenc s, Vol. 3, p. 714; Adams v.
Barney, 25 Vt. 225; Gamin v. Troy Iron and Nail Pr;ictory,
40 N. Y. 191; Dickenson ,
Oanal Co. 19 Eng. Law &
f~

1

•

1

Eq. 287.
~I
The mere existence of a le al remedy will not hear equitable
jurisdiction ,vhere the remedy in equity is more adequate, comprehensive and effectual. Gduld on Waters, § 511; Bemis v.
Upham,}3 Pie~. lfi~; ,Bostoh Water Oo. v. Boston & Wore.
R. R. Co. 16 Pwk. Dl2.
/
I
In Gardner v. Newburglzt 2 Johns. Ch. 161, Chancellor
KENT says: "It is a clear pri ciple in law, that the owner of
land is entitled to the use of stream of water which has been
aceustomed from time immem~rial, to flow through it, and the
law gives him ample remedy f'or the violation of this right."
In Senaca Woolen J1ills v. Till-rnan, 2 Barb. Ch. 8, the
court sny, '' The objection of the defendant, that the complainants are not stated to be in the enjoyment of the right
claimed, and that such right has not been established in a suit
at law is not well taken."
1
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The fact that the complainant bus not established his right at
law is no ground for demurrer to the bill. Lockwood Omnpany
v. Lawrence, 77 Maine, 312.
'Where parties have regulated their rights in water by a contruct, and its meaning is clear, or has been adjudicated, equity
will restrain the parties from any breach of it, although the acts
proposed would not apparently be injurious to the plaintiffs ..
Gould on Waters, § 538.
In Bardwell v. Ames, 22 Pick. 333, the court say: H The·
complainants set forth, that they are mill owners; that as.
annexed to their mil1s they have certain definite rights and. '
privileges in the flow of the ,vater in certain quantities, to and;
from their respective mills, and that the defendants have cer-tain definite rights in the same stream ; and that the defendants.
have disturbed them in the enjoyment of their rights, both in,
diverting the water and in unlawful1y flooding their mills with,
an execs::; of water beyond their rights. The case thm, stated.
is, in legal contemplation, a nuisance, and thus it i::1 brought
within the branch of the statute, which gives this court juris-diction in equity in all cases of nuisance."

Joseph Williamson, for the defendants, cited: High, Inj. § §.
517, 556, 558; Porter v. Witham, 17 Maine, 292; Jm·dan v.
JVoodwarcl, 38 Maine, 423 ; Gould, vVaters, § 506 ; Vanwinkle·
v. Cnrtis, 3 N. J. Eq. 422; Denison P. M:t'g. Uo. v. Robinson_
M~f,q. Go. 74 Maine, 116; Lancey v. Clifford, 54 Maine, 490 ;.
Phillips v. Slwrma.n, 64 Maine, 17 4.
J.

The evidence seems to establish the following·
fi-tets. There was a ]awful dam across a non-navigable river.
From this cro~s-dam, a wing dam extended down the strenrn to,
conduct the wate1· to the mills; on this wing dam was a ci<ler
mill, and below the cide1· mill, but on the same wing dam was a
woolen mill. One Newell formerly owned both darns and both
mills. In 1878 he conveyed the lower mill, the woolen mill, to
the complainant.
The bounds named in the deed did not
include any part of the cross-dam, but the deed contained this
EMERY,
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language: '' And the said Newell hereby conveys nn equal
privilege in the water power and dams, to the sai<l Haskell,
provide(l the said Haskell shall pay one-half of the repairs made
and to be made on ~mid dam and flumes and one-half of the
purelrnse contemplated for the upper dam,, so called. It is also
hereby agreell that in case of drouth said Haskell is to have the
fir:5t right to use the water to the amount of two hundred and
twenty-five inches."
The it upper darn" alluded to was a reservoir dam, some
distance above the main cross-dam, and does not appear to have
belonged to Newell.
In 1884 Newell conveyed to the respondents the re8t of the
property, ti excepting so much of said estate as ,vas sold to B.
F. Ifaskell, ( complainant) January 5th, 1878, and all rights and
privileges conveyed to said Haskell at that time."
There was a, drouth in the :•mmmer and early fall of 1884, but
heyond some disputatiou-; talk, there was no conflict in the u:-:;e
of the water until Octohe1· 11th ; on that day the respondents
purchasccl one-fourth interest in t.he upper or reservoir dam
from one Shuman, taking a bond for a deed ( and afterwards,
Oc\tolrnr 21, taking a deed). The_ respondents upon making thit-1
purchase, claimed u right to use one-fourth of the water,
with:rnt reference to th8 c:rn1plainant's claim to a prior exclu,,ive
use of two hundrnd and t,venty-five inches. The respondents
then began to use the wate1· for fifteen minutes during each
hour, although Je3s thrn two hundred and twenty-five inches
was flowing.
Octoho1· HHh the complainant began these
prncecdings in equity to rc.-,trnin the respondenh; from using
even one-fourth of the water under such circumstances.
There is some diversity of opinion among different courts as to
when a court of equity should interfere by injunction in matters
of this kin(l, hut this court has always been conservative in this
respect. It has considel'ed the remedy by injunction, an
extraordinary remedy, and only to be used when it is evident
thnt the ordinary remedy at law will not afford u<lequate relief.
It has required the plaintiff to show plainly that his right is clear,
and that the anticipated injury is irreparable, - that is, not
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reparable by recovery of damages in an action at law, whether
from need of numerous or successive suits, or from irn~olveiwy of
the defendant, 01· from derangement of lmsiness, or from S(Jmc
other cause.
In thi:::: case, the question of right is over the respondents'
claim to one-fourth of the water under their purC'.hase from
Shuman. The respondents do not seem to make any other
claim. If this question should be determined against them in an
action at law, we have no reason to doubt they woultl acquiesce,
und would refrain from making such use of the water again:-;t the
complainant. vVe cannot apprehend a multiplicity of actions.
The operation of the complainant's mill is likely to he hindered
only during seasons of dl'Outh, and thnn only fur one-fourth of the
time. He has failed to convince us that his business would he
seriously deranged. vVe do not sec why he may not readily
maintain an action at law and recover foll compensation, if he is
in the right.
Thern is no suggestion of any inability of the respondents to
pay damages recovered.
The situation and circumstances are widely different from those
in Lockwood Mi:tls v. Law,·ence, 77 Maine, 297, relied upon by
complainant. They are more nearly like those in the following
Maine cases. in which the injunction was denied. Poder v.
Witham, 17 Maine, 292; Jorclan v. lFoodwm·cl, 38 Maine, 423;
Varney v. Pope, GO Maine, 192; Denison ,._lff',q Co. v. Robinson Co. 7 4 Maine, 116; l17estbrook il1'j~g Oo. v. }VwTen, 77
Maine, 437. We think this case is within the principle of those
cases.
In/unction denied. Bill clismt'.ssed tvitlt
costs ancl without prejudfre.
PETERS, U. J.,
,JJ., concurred.

WALTON, DANFOHTH, LIBBEY

and

HASIOJLL,
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V.

DRESDEN.

ORRIN McFADDEN and others vs. TowN OF DRESDEN.
Lincoln.

Opinion February 1, 1888.
Injunctfon.

Towns.

An injunction will not be granted to restrain a town from dividing money
in its treasury, when there is no proof of an intention on the part of the
town, or its officers, to thus divide, at the time of the commencement of
the suit.

ON appeal from a decree of n single justice.

Bill in equity under the provisions of R. S., c. 77, § 6, cl. 9,
to restrain the town from dividing the Lithgow money under the
following proceedings of the town at a meeting legally called and
held June 5, 1886.
(Warrant.)

"Art. 2. To see if the town will vote to divide the proceeds
of the real and personal estate which is now or may hereafter be
reeeived under the provisions of the will of the late L. W.
Litbgow, deceased, among the inhabitants of the town according
to fomilim,."
(Votes.)

"Voted, Divide Lithgow money, Yes, 139; No, 112.
'' Voted, That the town treasurer he authorized to ask the
Supreme Court whether the vote to divide the Lithgow bequest
among the inhabitants of the town of Dresden cnn he legally
carried into effect, with such other questions as mny enable him
to pay out the money safely, and that he be authorized to employ
counsel for that purpose."
The bill was date,l October 20, 1886.
Other material facts stated in the opinion.

Ueo. B. Sawyer, for complainants.
Bill in equity, under the provisions of the 9th specification
§ 6, c. 77, R. S., which gives the court equity jurisdiction
cases "when counties, cities, tmvns, school districts, villages
other c:;orporaticins, for a purpose not authorized by law, vote

of
in
or
to
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pledge their credit, or to raise money hy taxation, or to exempt
property therefrom, or to pay money from their treasury, or if
any of their officers or agents attempt to pay out such money for
such purposes."
The other provisions of the statute are disjunctive from this.
Johnson v. Thorndilce, 56 Maine, 32. The origin of the fund to
which the bill relntes is fully stated in the report of the case of
Luques v. Dl'esden, 77 Maine, 186. The acquisition of money
hy a town, is not to be deprecated, except where it involves
burdensome taxation. All the mischief which the statutes guard
against lies in the expenditure. Hooper v. Enie1'!J, 14 Maine, 37 5.
The present officers are not named or known as respondents.
The hill seeks to enjoin not only them but their successors.
They may change their views and intentions. The majority may
elect officers favorable to the views of the majority, ''~rnd the new
officers might be qualified and cauy the illegal doings of the
corporation into effect before service of a new injunction could
be made." Clark v. Wardu:ell, 55 Maine, Gl; Johnson v.
Tltorndike, 5.6 Maine, 32.
Even a different disposition of the fund by a subsequent vote
of the town ( if such vote shall be passed,) so long as the vote of
which we complain stands unreseindcd, would leave the town
liable to the payment und distribution of other money in~tend of
this, under the authority of that vote, or at least to be made
defendant in a petition for mandamus to compel it. .Davi.,; v.
Bath, 17 Maine, 141.

J. W. Spaulding and F. tl. Bake1·, for the defendant.
WALTON, J.
vVe think the plaintiff~' hill must he dismissed
for want of sufficient proof to sustain it. It i~ undoubtedly true,
as the plaintiffs' counsel contends, thnt a town cnn not lawfully
divide its money among its inhabitants. But the defendants
deny the existence of an intention to do so. They say that, on
the contrary, the officers and ngents of the town had been
advised by legal counsel, and were satisfied, long hefore the
commencement of this suit, that it would he illegal to do so.
The votes of the town indicate a willingness, and, perhaps, an
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intention, to divide the ~1Lithgow money," proviqed they could do
so lawfully. But there is no proof that the town, or any of its
officers or agents, intended such a division nt the time of the
commencement of this suit. The Court is, therefore, of opinion
that there is no call for the injunction prayed for, and that the
same ought not to he granted.

Dec1·ee below ( di.mt,is.r;in.q the bill)
aifirm,ed, without costs.
PETERS,

C. J., VrnmN,

LIBBEY,

FosTBR and

HASKELL,

JJ.,

concurred.

J01rn DOYLE,

appellant,

vs.
MAINE SHORE LINE RAILROAD COMPANY.

Hancock.

Opinion F0brunry 1, 1888.
New trial.

It is not within the province of the court to say that the jury acted corruptly
or perversely, or erroneously, in relying upon the uncontradicted testimony
of respectable men, experienced in the matter about which they were
testifying.

ON motion of the defendant to set aside the verdict and for
new trial.

~Jo!tn B. Redman, for the plaintiff.
.liale and Hamlin, for defendant.
The verdict in this case was nbsurd and outrageous.

The
jury were mi~led, prejudiced and improperly influenced hy
testimony. Othenvise they could not have found such a verdict.
1Vewton v. Newbe,r;in, 43 Maine, 293 ; l{frnball v. Bath, 38
Maine, 219: Cyr v. Dufour, 62 Maine, 20; Thompson v.
1lf1tssey, 3 Maine, 305; Walimns v. Gilnwn, 3 Maine, 27G;
Jacobs v. Bangm·, 1H Maine, 187; Gilbat v. JVooclbury, 22
~foine,"246; Butler v. Bangm·, G7 Maine, 385; I-lobbs v. E.
R. R. Go. 66 Maine, 572; Gleason v. Brem,en! 50 Maine, 222;
Jewell v. Gage, 42 Maine, 24 7.
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WALTON, J. Proceedings to ascertain the damage done to
the plaintiff's land by the location of the defendants' railroad
across it. The jury assessed the damage at one thousand two
hundred and eighty-seven dollurs and twenty-eight cents. The
defendants claim that this amount is excessirn, and move to
have the verdict set aside and n new tdal granted. We do not
·think the motion can he sustained. The evidence is uncontradicted, and, if believed, justifies the verdict. The witnef;ses
were unimpeached, and they appear to have been respectable
and experienced men. One of them had been for several years
an assessor of Ellsworth, and was at the time of testifying its
treasurer. vVe do not think it is within the province of the
court to say that the jnry acted corruptly, or perversely or
erroneously, in relying upon the uncontradieted testimony of
such witnesses.
1l1otion overruled.
PETERS, C. J.,
concurred.

VIRGIN,

LIBBEY, FosTER and HASKELL, JJ.,

JESSE M. LIBBY vs. ELLEN P. MAYBERRY.
Androscoggin.

Opinion February 1, 1888.

Executors an,l administrat01·s. Evidence. Tax deed. Tax. Description.
No license is required from the judge of probate to enable an executor to
assign a mortgage upon real estate held by the testator at the time of his
decease.
Recitals in a tax deed are not evidence of the truth of the facts st&ted.
"Twelve acres pastnre lot" is not a snfficient description for the purposes of
taxation, nor to support a tax title.

ON exceptions by the defendant.
Tre~pnss, qucae clausurn freyit.
Both parties claimed title to the locus: the plaintiff through a
mol'tgage assigned to him by an executor. the defendant through
a tax deed. Other material facts stated in the opinion.

Savage and Oakes, for the plaintiff.
Dam:d Dunn, for the defendant.
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WALTON, J. The ruling of the presiding justice (by whom the
action was tried without a jury) that no license from the judge
of probate is necessary to enable an executor to assign a mortgage
of real estate, held by the testator at the time of his decease,
was correct. Such mortgages, and the debts thereby secured,
are personal assets in the hand8 of executors and administrators,
and may be sol<l or otherwise disposed of by them, at any time
before a foreclosure is completed, the same as personal property
pledged to the testator. So declared by Htatute, R. S., c. 90, §
12. And a sale or as8ignment of such mortgages by an executor
or administrator is valid without a license from the judge of
probate. Crooker v. Jewell, 31 Maine, 313.
The ruling th:_:t the tax deed through which the defendaut
claimed title was insufficient to convey n title, was correct. The
recitnls in a tax deed are not evidence of the truth of the facts
stated. Phillips v. Sherman, 61 Maine, 548. And, if they
were, the recitals in the deed referred to, fall very far short of
showing that the tax was legally assessed, or that the land was
legally sold for the non-payment of it. It does not appear that
the land ,vas described with sueh fullness and accuracy as the
law requires. ''Twelve acres pasture lot," is the only description
given of it, except that it is in the town of Poland. In what
part of the town, or how bounded, is not ~tated. Nor is
the number or range of the lot stated. Such a description is
clearly insufficient. Nor does it appear that the sale was
within· two years from the date of the colleetor's warrant.
R. S., 1871, c. 6, § 173; R. S., 1883, c. 6, § 200. The
recitals
the deed are in other particulars defective; but,
as already stated, the recital::!, if complete, would not he evidence
of the truth of the facts, stated, and it is unnecessary to examine
them further.
Exceptions ovel'rulecl. Judgment aifimiecl.

in

PETERS,

concurred.

C. J.,

VIRGIN, LIBBEY, FosTER

and

HASKELL,

JJ.,
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CHARLES H. HoLMAN vs. vVrLLIAM 0. HOLMAN and another.
Knox.

Opinion February 1, 1888.

Probate practice. Appointment of guardian for non compos.
When an application is made for the appointment of a guardian for a person,
on the ground that he is insane, and by debauchery is wasting his estate
and exposing himself to want and the town to expense, he should have
notice of the inquisition by the selectmen. The want of such notice is
a valid objection to further proceedings in the probate court.

ON exceptions hy the defendants.

An appeal hy plaintiff from the decision of the judge of
probate, refusing to grant his motion to dismiss the petition of
Williarn 0. Holman and David M. Holman, that the plaintiff be
placed under guardianship. , The facts are stated in the opinion.
A. P. Gould, for the plaintiff, cited: Penobscot R. R. Oo.
Weeks, 52 Maine, 45G ~ R. S., c. 67, § 6; Chase v.
Hathaway,] 4 Mass. 222; llathaioay v. Clark, 5 Pick .. 490; lVait
v. J_vlaxicell, 5 Pick. 217; Allis v. M~orton, 4 Gruy, 63;
Oonlcey v. Ilingnwn, 24 Pick. 115; Hovey v. Hamwn, 49
Maine, 260; H. v. S. 4 N. H. 60; Kimball v. Fisk, 39 N. H.
110.
v.

C. E. Li'ttlefield, for the defendants.
vVe ::my it was too late to raise the question of informality in
the preliminary proceedings, at the second term of the probate
court. In Otis v. Ellis, 78 Maine, 75, the question involved
here was rnised. It was in a trial ju~tice's court, and the question
,vns, whether pleas and motions in abatement should be made at
the first term, and before a general continuance, or at any time
to suit the convenience of the party. In determining the point
the court used the following langunge. ''Pleas nnd motions in
abatement, should be filed before a general imparlance," which is
nothing el8e than a continuance of the cnuse till a further day.
Our court well said, in State v. Brown, 7 5 Maine, 457 :
"Exceptions should not be sent to the law court until the case is
fully di::-;po::;ed of in the trial court." The appellant claims that
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he can appeal from any order, or decree of the probate judge. R.
S., c. 63, § 23; and that after his appeal is claimed and the
bond and reasons therefor filed, '\tll further prneeedings cease"
until the appeal is determined. R. S., c. 63, § 27.
As Judge BARROWS, said in Cmneron v. 1yle1·, 71 Maine,
28, they are asking the court to ''pass upon questions \Vhich may
never be even in his own estimation of any importance to him."
The case of Abbott v. Knowlton, 31 Maine, 77, is a good
illustration of the principle involved.
lYitllael v. Randall,
30 M:iine, 168, is a very strong case in point. Da.1.qett v. Oltase,
29 Maine 356, is also in point, and perhaps contains as full a
discussion of the principle upon which the case turns, as any. of
the authorities. The ruling of the judge of prnbate court was
right, and if the exceptions were properly here, they should he
overruled. Section 6, under which ,the proceedings were had,
reads as follows: ''In all other cases, the judge shall issue his
warrant to the municipal officers of the town where such person
resides, requiring them to make inquisition into the allegations
made in the application; nnd they shall, upon such evidence as
they are able to obtain, deciJe whether such nllegations are true;
and, as soon as may he, report the result to the judge; nnd if,
on said report, after personal notice to the other party nnd a
hearing thereon, he adjud.~es that such person is insane, a spendthrift, or incapable as afore~mid he shall nppoint a guardian."
This precise question does not appear to have been before our
court, and we have no authority in point. \'Ve think that
the authorities relied upon by the appellant, are not sufficient to
authorize such a conclusion.
o will briefly examine the cases in their order. The defect at
bar, let it be borne in rnin<l, was a want of notice by the
selectmen of the inquisition.
They rely upon Chase v.
Hathaway, 14 Mass. 222. In that case the reasons of appeal
stated that no notice of the inquisition, and what is more to the
point, no notice of the hearing before the probate court was
given. The case of Hathaway v. Olark, 5 Pick. 490; also
relied upon cites the case above commented upon, and does not
go beyond it.

,v
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They also rely upon Wait v. Maxwell, 5 Pick. 217. In that
cnse the opinion begins with these remarks, ' 1 The decree of the
court of prnbatc, granting letters of guardianship, is void,
because it does not appear that any notice was given to the
subject of it before the inquisition taken ; nor is there any
judgnwnt or decree ascertaining that she was non-compos." In
Oo11ke!J v. I{hl,f}man, 24 Pick. 115, the court said, p. llH, ' 1 lt
furthc1· appe:m,, that no notice ·was given to the plaintiff of the
inquisition of the selectmen or of the proceedings before the
judge of probate, and that there was no adjudication that she was
non-compos or that a guardian be appointed." Allis v. 111.orton,
et al. 4 Gray, G3, is also relied upon. That is a case where the
guardian was appointed without any notice to the ward, and the
quest ion of whether or not notice of the inquisition was necessary,
was not raised in the case.
The present statute of Massnchnsetti;, R. S., Mass. c. 139, §
7, provides for the appointment of a guardian for the insane,
without 1he inten·ention of an irn1uisition. Section 8, provides
the same proceeding in the case of excessive drinking, etc., etc.
This statute ,ms 1mssed upon hy the court in B1·ighani v.
Boston & Aluany R. R. Co. 102 Mass. 14, without uny
suggest ion that they deemed this proceeding an improper one.
The ca8e of .1.lfcUurry v. lloope1·, 4G Am. Dec. 280, relied upon
by the appellant at the probate eourt, relies for authority upon
the l\I:iss. cases cited. I{hnuall v. Fi:•dc, 39 N. H. 117, was
also relied upon. In that case it appear:-, that the statute required
a notice to ht~ given before the deeree was nrnde.
The only case that I find in our state where this statute was
before the court, is IIovey v. Ilarmon, 49 Maine, 269. The
:5tatute under which the question arose in that case, was c. 51, §
4H, of the statutes of 1821.
W,\LTOX, .T.
It is the opinion of the court that the defendant
~hould have had notice of the itHJuisition hy the selectmen. It is
true that there i8 no express statute provi:-,ion requiring sueh
notice. But it is a well settled rnle of the common l:nv that
when an acljudieation is to be made whieh wiil seriously affect
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the rights of a person, he should be notified and have an
opportunity to be heard. Necessity creates some exceptions to
the rule. But no such necessity exists in. the class of cases of
which ,ve are now speaking. The allegations against the
defendant were that, he was of unsound mind; tbat by
debauchery he lud become incapable of managing hi::i affairs, and
was so wasting his estate as to expose himself to want and the
town to expense. Surely, charges like these are too serious, and
an adjudication upon them too important, not to entitle the
person charged to a hearing. It is said that a hearing may he
had in the probate court after the inquisition by the selectmen is
made and returned. True. But such an adjudication by the
selectmen is no trifling matter. It is the foundation of all
subsequent proceedings, and may seriously affect a man's
reputation and standing in the community. And we believe an
nppeal to any one's sense of justice and fairness will compel him
to admit that a person thus charged ought to have an opportunity
to be heard before such an adjudication is made, even by the
selectmen of a town.
\Ve do not find any decbion in this state or Massachusetts
whid1 holds directly and positively that such a notice is
necessary ; because, in nll the cases in which the question is
discussed, there happened to be other grounds on which the
decisions might rest. But it seems to have been the opinion of
the courts that such a notice ought to be given. Chase v.
Hathaway, 14 Mass. 222; Hathaway v. Clark, 5 Pick. 490.
ln this state, in Peacock v. Peacock, 61 Maine, 211, it was
held that, although a guardian for a, child two years old, whose
father was dead, might be appointed without notice, still no
decree could be made depriving the mother of its care and
custody witlhmt notice to her, although there was no express
statute requiring such notice. The decision rests on the dicVltes
of natural justice and the rules of the common law.
We think the want of notice to the defendant of the inquisition
by the selectmen was a, valid objection to proceeding fu1ther in
the prnl>,1te court; that the objection w,t'3 seasonably taken, and
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the appeal not premature.
The ruling was correct.
PETERS,

The court so ruled at nisi prius.

Exceptions overruled. Dectee below ajfinnerl.
U. J., VIRGIN, LIBBEY, FosTER and HASKELL, JJ.,

concurred.

GEORGE

w.

\VALKER

Kennebec.
Referee.

Award.

vs.

JOHN F. SIMPSON.

Opinion January 30, 1888.
Evidence.

Dividing line.

Trespass.

Where a referee does not decide the question submitted to him, and his
report shows that he did not intend to, it will not be conclusive on the
parties.
Where a dividing line has been agreed upon and recognized, and occupied to
by the parties in interest for twenty years, it is conclusive; and it would not
be waived by a subsequent reference and _void award.

ON report.
Trespass, qum·e clausmn fregit.
The question at issue was the location of the dividing line
between the lands of the parties. The jury rendernd n general
verdict for the defendant, and a special verdict fixing the dividing
line. The case was then reported to the law court with the
agreement, that, if the award of the referees, which was put into
the case and is referred to in the opinion, was conclusive against
the defendant, judgment should he entered for the plaintiff for
five dollar8 damages; otherwi8e, judgment on the verdicts, unless
the law court should consider the instructions to the jury were
erroneous and prejudicial to the plaintiff. Iu such ea:'-5e the
court was to render such ju<lgment as the whole case required.

E. P. Webb anrl Appleton Webb, for plaintiff.
The arbitrators do not make ne,v boundaries, nor change old
ones; they merely determine where upon the face of the earth
the pre-existing boundaries are. Morse on Arh. 515.
Determining lines doc:.: not affect the freehold. Ro_gel's v.
Kenwriclc, Quincy, 63, 64; Seade v. Abbe, 13 Gray, 412;
Clark v .. Burt, 4 Cush. 39G.
An award does not transfer title, but a party to it is estopped
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by his own agreement to dispute the title. Shelton v. Alco;l:, 11
Conn. 240; Cox v. Jagge1·, 2 Cow. 638.
The submission is a mere mutter of fact to ascertain where
the lines would run on aetuul survey. Terry v. Chandler, 16

N. Y. 35G.
The award is not offered ns evidence of title, but of location
of boundary. The line can even be established by purol. The
agreement passes no interest in lands, it merely defines the
extent. Gray v. Berry, 9 N. H. 447.
An award on a parol submission ns to the boundaries or
location under a deed is binding in nn action of ejectment.
Jaclc.'wn v. Ga,qer, 5 Cow. 383.
An agreement of the parties, verbal or written, though not
etfecti ve as a conveyanca, is evidence of the true location of lines
or monuments. And there seems to be no good reason why a
fact which parties can lawfu1Iy agree upon for themselves! may
not, by their corn;ent, be determined for them by arbitrators,
with the same effect as if they had agreed to it without such
assistance. \Vhen the award i::; made the agreement is executed
and becomes operative." HoAR, J., in Bymn v. Robbins, 6
Allen, GG.
n In the absence of evidence to the contrary, the law presumes
that the parties intended to make the decision final and conclusive.
This presumption is especially important in its application to an
a"vard of arbitrators acting under a submission in pais, because
the court cannot provide for the correction of errors made by
arbitrators, as it can in respect to the awards of referees appointed
by rule of court." CHAPMAN, J., in J.lfickles v. T!wye,· et al.
14 Allen, 119.
If the award follows the submission it is conclusive. Byam, v.
Robb-ins, 6 .A lien, t36.
A rule of construction should not be 8ought for, ·which will
nullify the submission and award and the intention of the parties,
unless for fraud or misconduct; on the contmr_y, a rule should
be adopted to sustain the intention of the parties; every reasonable intendment is to be made to uphold an award. Ott v.
Schroeppel, 5 N. Y. 482.
ii
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No technical expressions are necessary, or introductory recitals.
Russell on Arb. 244, 245.
Where the parties have expressly, or by reasonable implication, submitted the question of law as well as the question of
fact arising out of the matter in controversy, the decision of the
referees on both subjects is final. Morse on Arb. 302.
Chief Justice SHAW, in Boston Water Company v. (hay, 6
Met. 131, on page 167, said, ,vhere the arbitrator was not a
professional man, that the submission to arbitration embraced the
power to decide questions of law, unless the presumption was
rebutted by some exception or limitation in the submission.
Submissions and awards are to he expounded according to the
intent of the parties. (.J.ordon v. Tucker, 6 Maine, 24 7.
All presumptions of law are to he taken favorably for the
support of the award, and the burden of proof is upon the party
who would impeach it to show the grounds of such impeachment.
Bi,qelow v. Newell, 10 Pick. 348; Deane v. Uoffin, 17 Maine, 52.
In the examination of witnesses and the inve8tigation of matters
in dispute, and especially in the character of the evidence
received, arbitrators have, at common law, a wider latitude than
courts in the trial of issues of a similar kind. Cald. on Arb.
52; Morse on Arb. 131; Fuller v. Wheelock, 10 Pick. 135;
Tobey v. County of Bristol, 3 Story, U. S. 800; Hooper v.
Taylor, 39 Maine, 224.
The award must contain that actual decision of the arbitrators
which is the result of their con~ideration of the various matters
discussed before them. Patterson v. Bayard, 7 Ired. Eq. 255;
Blossom, v. Van A.niringe, 63 N. C. 65; .Larnphfre v. Gowan,
39 Vt. 420; Morse on Arb. 266.
An award need not recite the various facts necessary to give
it validity. Morse on Arb. 276.
An erroneous or false recital made by the arhitrator, if it be
merely concerning his authority, appears to be an immaterial
matter. It does not enlarge his authority, nor does it invalidate
his award. Id. 277.
Where an award settles the boundary of land, it is sufficient
VOL. LXXX.
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to enable the party to whom the land has been n.warded to bring
an action of ejectment, and is a justification in an action of
tre:-;pass brought hy the other party. Sellick v. Addmra;, 15
,Johns. 197.
It is competent evidence and judgment may be b:lsed upon it.
Gushing v. Babcock, 38 Maine. 452.
A decision of controverted questions made deliberately by
judge:-; constituted by the voluntary choice of the parties, is
always to be regarded with respect and will be supported so far
as it can be done conveniently with the established rules of law.
B(gelow et al. v. Newell, 10 Pick. 354.
Courts h:ive now departed from the ancient strictness which
was a reflection on the administration of jm,tice." For the
benefit of society, critical niceties are discouraged. Morse on
Arb. 437.
Strict compliance with the stipulations in the submission may
be waived by the parties, hy their subsequent conduct. 8ellick
v. Acldmns, 1.5 ,Johns. 197; Pe1·kins v. Wing, 10 Johns. 143.
The formality of the revocation must follow and conform to
the formality of th0 submission. Thus, if the submission be
under seal, so u18o must he the revocation; if the submission be
in writing, the revocation must be written; but if the submission
he only verbal, then the revocation may be verbal also. If this
rule he not complied with, a revocation which is insuffident under
it will be of no effect. Mon.;e on Arb. 232 ; Howard v. Cooper,
1 Hill, 44; Brown v. Leavitt, 26 Maine, 251 ; Sutton v. Tyrrell,
10 Vt. 91.
"\Vhen an award is made, the agreement is executed, and
becomes operative." HoAR, J., in Byam v. Robbins, 6 Allen, 66.
When it is made and published, the parties cannot change it.
An aw:ud when duly made und signed, and its contents made
known to the parties, fixes their rights and cannot rightfully be
altered, recalled, or withheld by the referees. Tlwrnpson v.
J.1fitchell, J5 Maine, 281.
The pubfo,hment i-s :-5atisfied by the award having been made
and notice having been given tO" the parties. I1nowlton v.
1-Iomer, 30 Mnine, 556. Or when executed in duplicate and
ff
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delivere<l to the parties. Plummer v. 1lforrill, 48 Maine, · 184.
Parties who have submitted a dispute to arbitration in pai,-.;,
and have accepted the award, will not he permitted to open the
matter again. Bigelow on Estoppel, 515; 11fales v. Lowenstein,
10 Ohio, 512; Reynolds v. Roebuck, 37 Ala. 408; BurTows
v. Gutlu·ie, 61 Ill. 70.
If Hayden, in 1840, established a line ann afterwards the
parties disagreed and entered into a new reference that of itself
revoked and waived the Hayden line, and the last . award, if
valid, would supersede all preceding ones. Wyrnan v. Hammond, 55 Maine, 534.
Bake1·, Baker and Oornish, for the defendant, cited: Morse,.
Arb. 131, ~md cases cited, 213; Sawyer v. Freenian, 35 Maine,.
543 ; Boynton v. Prye, 33 Maine, 217 ; Littlefield v. Smith,.
74 Maine, 387; lVyman v. Hammond, 55 Maine, 534; Butle/
v . . .Wayor,
.
7 Hill, 329; Oook v. Jaques, 15 Gray, 59; Ric!wr·ds:
v. Todd, 127 Mass. 167 ; Rollins v. Townsend, 118 Mass. 224 ;.
Gaylord v. Norton, 130 Mass. 74; Sperry v. Ricker, 4 Allen,.
17; Wkitten v. Hanson, 35 Maine, 435; BJ"own v. Gay, 3,
Maine,· 12n; Mos!ter v. Berry~ 30 Maine, 83; Linculn v ..
Edgecumb, 28 Maine, 27 5.
DANFORTH, J.
The first question presented in thi:, case 1s.
whether 11 the award of Garland and Clifford, referE;es, under the
submi:-;8ion and evidence, is conelusive ag:1inst the defendimt. ,,.
The only objection made to it is that the referees exceeded the·
authority given them in the submission, and it is claimed that,
this appears not only upon the face_ of the papers, but also by·
the testimony bearing upon that point.
The agreement of submission pl'ovides that the parties, ''in order·
to have the line established between the land of said Simpson
and snid Paul, refer the running of said line between them to
David Garland and ,John B. Cliffol'Cl, according to the deeds an<l
facts which shall be presented to them for the1r consideration."
Here was the only guide for the referees in the performance of
their duty, an,l it would seem so plain us to admit of no doubt.
The. direction was to ' 1 run" a line already described upon the
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face of the earth. The deeds made but one line between the
parties, and that is fully described in that under which the
plaintiff holds; the defendant's deed limits him only by that line.
That was the line to be run. There was no occasion for running
nny other, there was no dispute except as to the location of that
J.ine upon the face of the earth. Hence the language of the
submission was appropriate and direct, to "run" the line according to the deed and facts presented. The line described in the
deed is to be ascertained, aided by whatever facts which may be
shown as shall throw light upon that location, shall enable the
referees to ascertain the precise line submitted that they may
''run" it.
Such being the submission, it was the duty of the .referees to
make a report of their doings in such language as to show the
parties that the precise matter submitted had been considered
and decided by them. Their duty to the parties required this;
the rights of the parties demanded it. In Wy,nan v. Hamnwnd,
55 Maine, fi34, it was held that, ''to be conclusive upon the parties
to it, au award must contain in express terms, a clear and ~iistinct
detel'mi1rnt.icm of the exact point submitted." This case is corroborated by that of Li~bon v. Bowdoin, 53 Maine, 324. In
the opinion the following remarks are so appropriate to the case
at bar that we quote : "It is equally clear that commissioners,
appointed by the court, cannot alter or depart from the boundaries estahlished by the legi::;lature. Their duty is to determine,
in ca::-e of dispute, whern and how the line in question is to be
run and established on the face of the earth. Their determination
may he erroneous, but it is binding on the parties, if they keep
themselves within the power given, and if their report shows
that they simply undertook to ascertain and determine where the
line given by the legislature was in fttct. But this should appear
by their report, at least nothing should there appear which leaves
in doubt, whether the line established by them is the old line or
a new and arbitrary one."
The report in the case at bar is subject to the same objection
as those in the two cases cited. After the introduction, coming
to the matter decided, the referees say, " We,
on the
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12th day of May, 1868, did run the following descriherl linens
the dividing line between the land of said Simpson and Pnul, and
do hereby establish the smne as the dividing line between the Jots
of the parties." Then folJows a de~cription of the line. It is
true that from this ~tatement we cannot say that the line submitted was not the line run by the referees; hut it is equally t rne
thHt we cannot say that it was. All refe1·ence to the restriction
in the submission is omitted in the award. Here is certainly
sufficient i, to leave a doubt, whether the line el:Stablished is the
old one or a new one," enough to enable us to say with the drnnge
of a word or two in the language of KENT, .J., in Li.-.;bon v.
Bowdoin, '' This report does not follow the language of the submission, and under it, we cannot he certain that it is not an
entirely new line." Thus the case seems to he entirely within
the two cases cited and which seem to he well settled in principle.
• But it is said that referees are presumed to do their duty and
follow the submission until the contrary is shown, and authorities
to that effect are cited: Sperry v. Ricker, 4 Allen, 19; (Jaylord
v. Norton, 130 Mass. 74, and cases cited. These citations fully
sustain the proposition stated and enunciate snuud law ; but they
are not inconsistent with the doctrine of fVyman v. IIwnmond,
and Lisbon v. Bowdoin. In all of them the a ward in terms
follows the suhmission and ]eaves no doubt thnt the referees
intended to decide the precise question submitted. But the
ohjeclion was that some item included in the submission had not
heen considererl, or in some cases an item not included in the
submission had been considered. This, of course, could only
appear by proof, and would not be presumed without proof.
But in this case we are not confined to tho papers alone, for,
hy the report, we are to examine the testimony as \'Vell; not,
however, to ascertain whether the line was run correctly hy the
referees, for if they followed the submission, however erroneous
it might be, it would be conclusive upon the parties, no suggestion of corruption having been made. But the only question
now involved is whether the referees did intend to run the line·
according to the deeds, as submitted. Upon this point it is brief
and fully confirms the conclusion to which we have come from an
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examination of the papers. All we need refer to is the answer
of one of the referees to a question put to him when they were
running the line. He says," There is a surplus here nnd we are
dividing it up." It necessarily follows that if they were running
a line so as to divide a surplus they were not running the "line
according to the deeds." No line described in a deed can give a
part of a surplus. It may be that one or both parties may be
entitled to a surplus and that title might enure by virtue of a
deed. But all that would not chmge any line described in the
deed; that would remain the same.
It is, however, claimed that referees are the final arbiters and
the conclusive judges of the lnw and fact. Therefore, in this
case they must construe the deed and decide finally whether there
was a surplus and what portion of'it would belong to each party.
This as a general proposition is true, limited only by the
restriction in the submission. But as to matters not submitteq
it cannot be true. It is sometimes true, as in some of the cases
cited, that a provision relating to the method of reaching a conclusinn upon a matter submitted, as that a ~~ regard should be had
to the law," 01· the matter submitted H to he decided upon legal
principles," will be constrne<l as directory, and still leave the
judgment of the referees conclusive as to the law. But a construction of the submission by the referees which would enable
them t~ include matters for their consideration not included in
its terms, is never admissible. That must be construed as ~other
contracts, and wl!en those interested do not agree, as a Inst resort
hy the court. In this case undoubtedly the referees had authority
to construe the deeds so far as the description of the line was
involved. But the surplus was entirely another matter. That
was not submitted. If the parties did not choose to include it,
it wus certainly competent for them to omit it as they did; and
why should they include it? If the line in the deed could be
found, as they then supposed, thern wtts no surplus to divide.
The east line of the plaintiff was the west line of the defendant,
and while the one would hold up to that line, the other would
Hlso.
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Hence, both upon the face of the papers and by the evidence,
the award of the referees was not binding upon the defendant.
Under this conclusion the report provides that there shall he
"judgment upon the verdicts, unless the court shall he of opinion
that the law given to the jury in the charge is erroneous, to the
prejudice of the plaintiff."
No exceptions have been filed nnd hut two alleged errors have
been pointed out, one of fact and one of law.
The first, that of fact, does not come within the terms of the
report, and besides the ju:;;tice's attention should have been cnlled
to it at the time. But it is claimed that it not only prejudiced
the jury against the plaintiff, hut ,i entirely changed the rule of
law ns to the division of the surplus." It is not, however,
admitted to have been an error. The1·e may have been testimony
tending to show where the north-west corner of check lot No. 1
was, but we do not find that any witness at the trial stated where
it was upon the face of the earth. The fact that the judge called
the attention of the jury to it nnd qualified it as he did with the
words, "so far as I remember," would tend to impress upon their
minds its importance, and if such testimony existed they would
certainly recall it. Besides, the rule of law given the jury by
which they were to be governed in dividing the surplus, was
correct and given in such terms as would require the jury to
weigh any and all testimony bearing upon that point.
Nor does the alleged error in law exist. It is too well settled
to admit of question that a line agreed upon by the parties in
interest and occupied up to for more than twenty years. becomes
conclusive, nor would it be waived by a subsequent referenee
resulting in a void a ward.
These conclusions under the provisions of the report preclude
all consideration of the propriety of the verdicts, which has been
quite ful1y discussed.
Juclg1nent on the vadict.
PETERS,

concurred.

C. J.,

VIRGIN, LIBBEY, FosTER

and

HASKELL,

JJ.,
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DUNBAR,

SAMUEL DUNBAR, ndministrator, vs. BENNETT DUNBAR.
Hancock.

Opinion January 31, 1888.

Evidence. Disclosu1·e in probate court. Gift causa rnortis. R. S., c. 64, § 67.
A disclosure before the judge of probate, under R. S., c. 64, § 67, is admissible in evidence against the party who made it, in an action by the administrator to recover the property disclosed.
A few days before her death a mother gave her son her pocket-book containing some money and told him where he could find more money, which she
wanted him to use for her last sickness and funeral expenses, and the
k1lance should be his. He left the money where it was until after his
mother's death, then it was delivered to him. Held, not a gift causa mortis.

ON report.
Assumpsit for money had nnd received.
TViswell and Kz'n,q, for the plaintiff, cited: Hendrz'ckson v.
People, 61 Am. Dec. 721; O'Dee v. McCmte, 7 Maine, 471;
Hatch v. Atkz'nson, 56 Maine, 327 ; Dole v. Lincoln, 31 Maine,
422; Robin.son v. Ring, 72 Maine, 141; ..1..Vorthrop v. Hale, 73
Maine, 66.
Gem·ge P. Dutton, for defendant.
This power of the judge of pro hate is clearly an extension of his
jurisdiction and gives no remedy, simply furnishing a discovery,
something by means of which the plaintiff can procure evidence
and not evidence itself'. 4 Mass. 318 ; 7 Maine, 4 70; 7 Pick. 14.
The balance wus a vnlid gift. The essentials of a valid gift
nre intention, delivery and acceptnnce. In this case there was
the consideration of love and nffeetion which was a good
consideration, but no consideration was necessary. 9 Met. 339.
Geor,qe Jlf.. Warren, also for defendant.
DANFORTH, J. The defendant was summoned before the judge
of probate for the county of Hancock, on complaint of the
plaintiff as administrator, to disclose any property in his
posse:,;sion belonging to the estate represented by the pluintiff,
under the provisions of R. S., c. 64, § 67. The statement then
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made is now offered as evidence in suppol't of this action, which
is a suit upon an implied contract to recover the money so
disclosed. It is objected to, us inadmissible for such purpose.
The sole object of the statute is, to ohtain facts, known only
to the party summoned, to lay the foundation for ulterior proceedings. If the person summoned is an executor or administrator,
and reveals property belonging to the est.ate, without further
evidence, he would be ordered by the probate court, to add to
his inventory and account for the property so disclosed. Bourne
v. Stevenson, 58 Maine, 499; Hal v. Stevenson, 63 Id. 3fj5, If
any other person is cited, the jurisdiction of the probate ~ourt
ceases with the disclosure and the statement is similar to an
answer to a bill of dbrnovery and the facts obtained may he used
as evidence when applicable, in any process proper to obtain the
end sought. O'Dee v. Mc Orate, 7 Maine, 267. Were the
disclosure incompetent evidence, in most cases it could be of no
possible use. As in the case at bar the facts wanted and thus
obtained, are within the knowledge of no one except the party
against whom they are to be used, and can he proved only by
the statement; nor does the statement furnish any means of
proving them otherwise. From the necessity of the case the
defendant's disclosure must be admissible and no doubt such was
the intention of the statute. In this conclusion, however, no
criminal process i:; included.
,vhether the defendant's testimony upon the stand us a
witness is admissible; or otherwise, we have no occasion to
enquire. He was called in his own behalf, therefore he cannot
object ; and the other party has no occasion to.
Can the action be maintained upon the defend.ant's own
statements? He admits that he has, or hnd, in his possession
two sums of money which belonged to the plaintiff's intestate, in
her lifetime. He now claims it as a gift, causa mortis. The
burden of proof is therefore upon him to show such a gift.
The defendant's statement as to the sum of one hundred
dollars is that, ''A few days before my mother's death she sent for
me to come there and arrange for her burial. She said she had
some money she wanted me to use for her last sickness and
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funeral expenses, and the rest was mine." Here wa8 a sufficient
recognition of the near approach of death, and possibly of un
intended gift coupled with a trust as in Curtis v. Savings Barile,
77 Maine, 151. But the gift could not be a completed one, until
there was a sufficient delivery to and retention by the donee, of the
property in question. Upon this point the defendant says, ''I
received it at the time from my mother; she passed me the
pocket-book, and told me of some other money, and where I
could find it. A few days after, my brother and sister came to
me and gave me the same pocket-book which I had accidentally
left when my mother gave it to me." On cross examination it
=:1ppears that, "When mother gave it to me I simply left it right
where she gave it to me," and that he received it again after her
death. Whatever might have been the delivery, it is certnin
that the money was not retained by the alleged donee, in his
possession until the death of the donor. In Hatch v. Atkinson,
56 Maine, 324, it is held that ''the donee must take and retain
possession until the donor's death. On page 327, in the opinion,
WALTON, J., says, "It not only requires the delivery to be actual
and complete, such as deprives the donor of all further control
and dominion, but it requires the donee to take und retain
possession till the donor's death. Although the delivery may
have been at one time complete, yet this will not be sufficient,
unless the possession be constantly maintained by the donee. If
the donor again has possession, the gift becomes nugatory. And
public policy requires these rules to be enforced with great
stringency, otherwise the wholesome safeguards of our testamentary laws become useless."
\Ve are not unmindful of the fact that the defendant says that he
left the pocket-book accidentally, out he also says he left it
just where his mother gave it to him. It is also a somevvhut
significant fact that although there, us he says from one to three
times a day, he does not call for it, hut waits for it to be brought
to him after the intestate's death. This does not seem to have
been from forgetfulness, as he did obtain the other money in
question left there for a time, but taken before the donor's death.
Taking these circumstances into consideration in connection with
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the fact that the money was not to be used until after the donor's
death, and that nothing was said about a delivery or a retention
when the pocket-hook was passed, the conclusion is not an
unnatural one that the passing of the pocket-book was for some
purpose other then a delivery, perhaps that the amount might be
ascertained, and that both parties understood that it was to
remain in the custo1ly of the intestate, as it evidently did. But
in any view the evidence of a delivery falls very for short of that
'~clear and unmistakable proof," which is required in cases of
this kind.
The testimony as to the seventy-nine dollars found in the tea
pot, utterly fails as satisfactory proof of either an intended gift,
or delivery. The statement does not authorize the conclusion that
it was included in the money which the intestate desired the
defendant to use the necessary amount of, and retain the balance.
It is left then to the simple statement that she informed him
where the money could be found; but for what purpose does not
appeal'. He there found the money but did not take it then,
afterwards he did. This taking appears to have been done not
in the intestate's presence, but whether by her direction, or even
with her knowledge or consent does not appear.
It appears that the defendant hns paid certain bills for the
benefit of the estate as directed by the intestate, for which he
produces vouchers, amounting to fifty dollars; for these he 8hould
have credit; another of twelve dollars without a voucher, but, of
its payment no question seems to be made. This therefore may
properly be allowed. The sum of these taken from the one hundred
and seventy-nine dollars for which the defendant is chargeable,
leaves the amount of one hundred and seventeen dollars now
due; to this must be added interest from the date of the writ.

Judgment for the plaintifffor $117,
and interest fi·o1n date of writ.
PETERS,

· concurred.

C. J.,

WALTON, LIBBEY, EMERY

and

HASKELL,

,JJ.,
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WEBSTER TREAT,

administrntor

vs.
FRANKLIN TREAT and nnother.
Waldo.

Opinion February 1, 1888.

Probate practice. Executor and administrator.
An administrator is bound by a decree of the Supreme Court of probatt
directing him to enter in his account of administration the proceeds of real
estate sold by him for the heirs.

ON report.
An appeal from the decree of the probate court in the matter
of the. settlement of the account of the appellant, as administrator
of the estate of Robert Treat, deceased.
The opinion states the facts.

A. W. Paine, for appellant.
No inventory was ever filed, the om1ss10n to do so being
according to the wish of the parties concerned. This, however,
affords no objection as has been directly decided by the court.
Pettingill v. Pettin,qill, 60 Maine, 411; Nelson v. Jaques, 1
Glf. 139, and no objection is made on that account.
Is the claim barred by statute of limitations? This is readily
answered and conclusively so by the fact that there is no statute
limiting claims of an administrator against the estate, nor vice
versa. The statute limiting suits in probate matters is confined
to suits brought by creditors against the administrutor. Bancroj~
v. Andrews, 6 Cush. 493; Johnson v. Ames, 11 Pick. 180. It
was early settled by our court that probate accounts were not
i;;uhject to the statute of limitations. Heald v. Heald, 5 Glf.
387, in which the court distinctly hold that the statute is
confined to civil actions and does not apply to proceedings in
probate.
The same principle was again affirmed afterwards in Nowell
v. Bragdon, 14 Maine, 320. See also the case of Richmond
Admr. 2 Pick. 567. The case of Potter v. Titcomb, 7 Glf. 303,
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confirms the same principle and the reasons given fully apply to
the position taken by me, that as the administrator is the party
on both sides no presumption of payment can be made an<l hence
no bar. In Greene v. Dyer, ?2 Maine, 460, the same doctrine
is again uffirmed. The recent case of Smith v. Wells, 134
Muss. 11, is one where nine years delay had occurred, but in
spite of the statute of limitations the court enforced the claim.
The statute not applicable fo such cases.
All mistakes and errors in former accounts should be rectified
and settled. This mode of settlement is not only equitable
but legal; our courts have so decided. In the 'case of
Stearns v. SteaJ'ns, l Pick. 157, the court corrected a similar
error even after the account had been fully passed upon and
allowed and rec<>rded. And how to correct such an error the court
teaches in another· case. Stevens v. Gaylord, 11 Mass. 269, in
which the court suhstantially settle the doctrine that if one comes
into po:;,session of money as administrator, and has a debt against
his estate, he can oflset the one against the other. 1 Salle 306,
in which Lord HoL'r says, if the administrator, having no assets,
pays a debt of hi8 intestate, to the amount of what he himself
owed, this would he a release. In Hatclt v. Greene, 12 Mu::;s.
195, a mistake was made in the account settled and being afterw1trd detected was col'l'ected even to the prejudice of an assignee
who had bought the fund in reliance upon the probate. There
the error was corrected by an offset which an equitable principle
suggested. That is like our case prech,ely. In Ipwwich Uo. v.
Story, 5 Met. 313, the principle is settled that where the
administrator is debtor to the estate his debt is regarded as paid
and he in fonds to that extent, as he cannot sue himself and when
the same hand is to pay and receive money, that which the law
require.-, to be done shall be deemed to be done. 1 B. and P.
630; 9 B. and C. 130.
These cases would seem to point to the same conclusion as
already arrived at, viz: that when the administrator here had a
demand against the estate for the three thous:md two hundred
dollar8: and became possessed of the collection of the three
thousand nine hundred and thirty-eight dollars and six cents, the
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law applied the one to the satisfaction of the other pro tan to, leaving
only the balance whichever way it might be for future consideration. \Vhen he got funds he should pay and stop interest.
Forward v. Forward, I> Allen; 494.
L, an administrator chargeable in the settlement of his
administration aecount in probate with money received by him,
while acting as agent of all the heir:-;, for the conveyance of real
estate executed by the heirs to respective purchasers?
That an administrator has no control or power over real estate
by virtu~ of his ofl:iee as such, no right to sell or otherwise
dispose of or interfere with it, except when wanted to pay debts
and then only under license of court ::.pecially obtained, is a
principle which is too well recognized to need any citation of
authority. The statute regulating the settlement of estates is
demonstrative of thi:s principle of law and the multitude of
authorities urn unanimous to the same point. Beginning wiih
Nelson v. Jaques, 1 Glf. 142, and cases cited in same, our
reports are full of it. The able and exhaustive discussion of this
whole matter makes the subject all so plain in K'imball v.
Swnner, 62 Maine, 310, that it would seem nothing additional
need be said and none can make the subject more plain.
The fact that an udministrator cannot be licensed, even for the
sale of rnal e:::;tate without giving a new bond, i8 a complete
refutation of the idea that he can get the money and make his
administration liable for the sales of real estate under his
bond as administrator, even by ccmsent of the heil's or by their
agreement. Robiru;on v. 1l1illard, 133 Mass. 236.
The heirs or appellees think they find support for their position
in the decree which the court filed in the case and which is made
a part of it. The passage referred to is as follow:::;, viz: '' The
court bel9w to enquire and determine what sums have been
received from the real estate by said accountant as agent of the
heirs and to allow any such not all'eady properly accounted for."
Though this language might be construed to support the heirs'
position, yet taking everything into eonsideration, the meaning
is vel'y clearly that he i8 to allow "what was received fmm the
real estate," not for real estate-that i8, he is to allow the rents
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which have been derived from the real estate by him us ngent
under an agreement to account for them as administrator as
before explained. The court in drnwing the decree, had
evidently in mind the principles which lrn<l heen so elaborately and
correctly worked out in I1frnball v. Su1nne1·, 62 Maine, 310,
alre:ldy cited. With that interpretation the law und justice of
the case ure both satisfied, while with the interpretation placed
upon it by the apellee, both are outraged. In such case we
except to the correctness of the decree, and ask to be heard upon
the question, a right which the court will readily grant us.

TV. P. Whitehouse, with whom wa~ }V. H. Fogler, for the
defendants, cited: Pay v. Taylor, 2 Gray, 154; Steams v.
Stearns, l Pick. 159; Kim,ball v. Surnne1·, 62 Maine, 309;
.Littlefield v. Eaton, 74 Maine, 522; 125 Mass. 307 ; Schoul.
Ex'rs, 539; Stiver v. Stive1·, 8 Ohio, 221; 2 Wms. Ex'rs, 817;
Com. v. Stub, ll Pa. 150 ( 51 Am. Dec. 519) ; Pettingill v.
Pettingill, 60 Maine, 411; Stu,·er v. Storer, U Mass. 37 ; Preble
v. Preble, 73 Maine, 362; Wacllei,qh v. tlo1·clan, 74 Maine, 483;
Payne v. Pusey, 8 Bush, 5(j4; vVood, Lim. Act. 3tH); Lancey
v. White, 68 Maine, 28 ; 24 N. H. 400; .Nowell v. Bmgdon, 14
Maine, _324; Ricard v. Williarns, 7 Wheat. 116 ( 5 L. ed. 412) ;
Gross v. Howard, 52 Maine, 192.
EMERY, J.
Robert Treat, of Frankfot't, died intestate and
solvent, in 1859 leaving a widow and several children. His oldest son, Webster Treat, the appellilnt, was appointed administrator
December, 185B. He filed no inventory, and by arrangement
with the widow and heirs, he was to make a division of the
personal estate in specie, as soon a8 pructwal>le ( there being few if
:iny debts), and was to receive one thousand dollars per _year as
compensation therefo1·. Such a di vision was made in December,
1860, though the formal quittances were not executed till
February 14, 1861.
The widow's dower was in the meantime t-let out to her, the
reversion l'emaining undivided. From time to time, Webster
Treat sold parcels of the dower estate, including the reversion,
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as ngent for the widow and heirs, they all signing the deeds.
He received the proceeds of these sales.
After the is~ue of the letters of administration, the authority
of the probate court was not invoked in the matter of this estate
till July, 1881, when Webster Treat filed an administration
account. This account was allowed in the absence of contest at
the July term, 1882, a large balance appearing to be due to the
admini8trator. In May, 1884, some of the heirs, the widow
having died, petitioned the probate court to open the account for
corrections and new settlement. The probate court denying the
petition, au appeal was taken to the Supreme Court of probate.
At the April term, 1886, in Waldo county, tlrn Supreme Court,
upon this appeal, decreed-that the account should be opened;
that the administrator should be charged with a certain
additional stated sum and interest; and that he should also be
charged with the proceeds of the real estate sold by him for the
heirs as above described, so far as he had not already accounted
for them.
At the August term, 1886, of the probate court nfter this
decree, the administrator filed a new and additional account, and
thereupon the probate court passed upon the whole account.
Four matters only seemed to have been seriously questioned.
1. The administrator charged for compensation as per arrangement up to time of div it-ion and settlement in February, 1861,
alleging that he omitted to deduct it at the time, and had never
received it. The probate coul't disallowed this charge.
2. The ndministrntor charged one thousand dollars for services
since the division. The probate court disallowed this charge,
and allowed instead a commission of five per cent on sums
received.
3. The administrator claimed as a creditor of the estate,
three thou,mnd two hundred dollars, ancl interest for an error in
computation in the accounts between him and the intestate in the
lifetime of the latter in March, 1854. The probate court
disallnwed this item.
4. The court charged the administrator with the proceeds of
the S'.tles of four parcels of real estate out of the lands set out as
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dower. The controversy here was whether "\,\T ehster had prnperly
accounted for the proceeds. He claimed that he credited them
all to the widow, by the direction of the heirs. They claimed,
however, that he was to pay the income only to the widow
during her life, and was to pay the principal to the heirs after
her death.
vVebster nppealed from the decree of the probate court,
settling the account as above, and the whole case and evidence
has been reported to the law court. Though numerous reasons
of appeal were stated, the affirmance or reversal of the decree
depends upon the determination of the four matters above stated.
It is evident that the questions presented are almost entirely
of fact. Mooted questions of law would be immaterial, if not
presented by the facts finally found. The case was argued orally
and the justices before separating, considered the evidence and
the arguments carefully. and were unaminous in theit· conclusions
upon all the questions. The case was held however for a
re-examination of the testimony and the briefs, which re-examination has been made und has not changed our conclusions.
Upon our finding of the facts, the only question of law rais~d
that calls for notice, is whether an administrator can be
charged in his administration account for the r>roceeds of
real estate sold by him as agent for the heirs. But even
this question is immaterial in this· case. The Supreme
Court of probate, upon proper proceedings in the matter of this
very account, had already decreed,-that this administrator should
so account in his administration account. He took no appeal,
nor exceptions, and made no effort to procure a reversal
or modification of the decree. That decrne still stands and
controls this case.
The probate court properly followed
it. ·whether the sureties upon the administrators bond are bound
by such a decree is a question to be raised hy them.
It only remains to announce our conclusions upon the facts,
which we state briefly, without giving our analysis of the
evidence, which is seldom if ever ad ,,isable.
VOL. LXXX.

11

162

BROWN V. TUTTLE.

1. vVe think the administrator has received his agreed
compensation for services up to February 14, 1861.
2.
e find nothing in the case entitling him to more than the
commission of five per cent after February, 18fll.
3. \Ve think the error in computHtion in the accounts
between Webster, (the administrator) and Robert Treat (the
intestate) in March, 1854, was undoubteclly adjusted.
4. We think the appellant had no authority from all the heirs
to credit to the widow the principal of the proceeds of the real
estate sold, and hence that such a credit to the widow did not
discharge him, in thi-:- account.
It follows that the decree of the probate court must be affirmed.
It is suggested that one or more of the heirs have already
received p,trt or all of his share of such proceeds of real estate.
If so, of com·se, such heir must credit the admini::;trator with
such sum und interest, in the distribution of the estate. It is
also suggested that one or more of the heirs did direct the
appellant to pay or credit to the widow the principal of the said
proceeds, even if all did not. If so, such crediting in pursuance
of his instructions may bind such heir, as a payment made to his
order, and he reckoned with the interest as :t payment to him,
in the distri1Jution. These are matters between the administrator
and the individual heirs or distributees, not between him and
the estate, and hence ure not properly cognizable by us in this
proceeding.
Dec1·ee ajffrrned with costs. Gase remitted
to probate cou1't.
PETERS, C. J., WALTON, DANFORTH, LIBBEY and. HASKELL,
J~J., concurred.

,v

ALlCE BROWN

Androscoggin.

vs.

,VILLARD \\'". TUTTLE.

Opinion February 6, 1888.

Husband and wife. Persons living as such without marriage.
A man and woman mutually agreed to live together as husband and wife
without being married. They lived together in that unlawful relation for
about thirteen years, when the man married another woman. The woman
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then brought suit for services rendered in keeping house in that relation,
and for money which was delivered to the defendant to be used towards
paying their family expenses to enable them to continue to live together as
they had agreed to do. No express promise was made by the defendant to
pay the plaintiff for her services or to repay the money. The plaintiff did
not expect pay. Held, Upon these facts the law will not imply a promise.

ON report.

The opinion stntes the case.
lV. W. Boh~ter, for plaintiff.
'' If one accepts or knowingly avnils himself of the benefit of'
services done for him without his authority or request, he is held.
to pay a rensonable compensation therefor." Abbott v. l-Iermon,.
7 Maine, 118, 121.
1t is claimed that the evidence is sufficient in this case to prove·
a previous request, either express or implied. 2 Green. on Ev ..
§ 108; Tl'ue v. McGilver-y, 43 Maine, 485.
There must be a communion of profit to constitute a partner-ship, as between the parties. The communion of profit and loss.
is the true test of partnership. Banclwr v. Gilley, 38 Maine,.
553; Knowlton v. Reed, ]cl. 250.
"Every partnership is founded in a community of interest, but
every community of interest does not constitute a partnership."'
Story on Part. § 3.
2 Chitty on Contracts, 11th Amer. ed. p. 973, says, '' ·where·
the consideration is tainted by no illegality and some of thepromises only nre illegal, the illegality of these does not com-municate itself to, or taint the others, except when owing to,
some peeuliarity in the contract, its parts are inseparable.')•
Also see same Vol. p. 1001 ; Bi::;hop on Contracts, § 4 71.
A promise of marriage is a consideration of the highe:-;t order,
that is to say, a va.Iuahle consideration. 2 Black:stone, Com.
* 297 and * 444.
A woman can maintain an action for breach of promise of marriage
even whenguiltyoffornification induced thereby. Cooley on Torts,
510; see also Ow·leton v. Woods, 28 N. H. 290; Robinson v.
Green, 3 Met. 159; 2 Chitty on Cont. 11th Amer. ed. 973,
1001; 1 Addison on Cont. p. 422, § § 285, 289, 299.
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Fm11k L. Noble, for defendant, cited: 1 Chitty, Contr. 11
Am. Ed. 89; Concord v. Runiney, 45 N. H. 428; Withee v.
B1·oolcs, 65 Maine, 18; White v. Franklin Bank, 22 Pick. 186;
2 Chitty, Contr. 11 Am. ed. 472; Wlzi~e v. Buss, 3 Cut,h. 449.
LnmEY, J. This nction is brought to recover for the plaintiff's
bhor for the defendant, and money loaned to him at various
times between the first of ,January, 1871, :md 1\tfay, 1884. The
case comes here on the testimony of the· plaintiff alone, from
,vhich it appears that in ,January, 1871, she and the defendnnt,
by mutual agreement, commenced living together ils husband and
wife, without being lawfully married 1 un<l continued to live in
that relation till May, 1884, ·when the defendant left her and
married another woman. During all the time they lived together
they held themselves out to their relatives, friends and the public,
as hw,band and wife. As the fruit of their unln wful union, they
ha& a son horn to them in the early part of 1872. All the
ser:vi<.'es rendered by the plaintiff were rendered in keeping hou~le
as the defendant's wife, and not as his servant. Nothing was
said about pay. No pay wns expected by the plaintiff. She
says, '' we agreed to keep house as man and wife;" "as man and
wife that were lawfully married." They both luhored, and their
earnings were w;;;ed to pny their family expenses. She says,
"The money that I turned in was used to pay bills. The money
that he earned was turned in; when I wanted :i, dollm· I had it.
He always had the money. If I wanted it I always asked him
for it."
Question. "You did not consider this money loaned?"
Answer . '' No, sir; it wus turned in just as if I had been his
.,vife."
Question. "At that time, did you have any expectation of
receiving any money?"
Answer. "Nothing only this way: I expected to spend my
days with him, no other way."
The only contention is whether upon these facts the law will
imply a promise to pay for the lahor performed by the plaintiff,
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or for the money she earned and delivered to the defend:rnt for
the purposes stated hy her.
The parties were living together in violation of the principles
of morality und chastity as well as of the positive law of the
state; a relation to which the court can lend no s:rnction. The
services rendered, as well as. the money furnished, were in
furtherance, and for the continuation of that unlawful relation.
The law will imply no promise to pay for either. If there had
been an express promise fo1· such a purpo:-;e, the court would not
enforce it.
lVhite v. Buss, 3 Cush. 448; Gilm01·e v. VVoodcock, 69 Maine, 118.
But the evidence repels any idea of u promise, either express
or implied.
Plaint{ff nonsuit.

C. J.,

PETERS,

\VALTON, VIRGIN, FosTER

and

HASKELL,

JJ.,

concurred.

BLACKSTONE

NATION'AL

Cumberland.
Parties.

BANK

vs.

RICHMOND

,J.

LANE,

trustee.

Opinion February 1, 1888.

Declaration.

Prornissory note. Demand. Money count.
Venue. New trial.
An action is against a defendant in his individual capacity, notwithstanding it
describes him as a trustee for another and is upon a note signed by the
defendant, "trustee of the estate," etc.
It is not a variance, in an action on a promissory note, that the declaration
does not mention a memorandum on the note, stating that it was held as
collateral security.
Where the declaration contains a money count, in such an action, it is not
necessary to aver a demand at the pbc~ where the note was p'.lyable. It is
sufficient if there is proof that such a demand was in fact made.
Venues are ne>t re'.,}uired in transitory actions.
A new trial will not be granted because of the admission of irrelevant and
immaterial testimony, when it was harmless.

ON exceptions.
Assumpsit on a promissory note ngainst the defendant as
'' trnstee of the estate of George E. Davis of Boston." The
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questions raised by the exceptions and the material facts ure
stated in the opinion.

Symonds and Libby, for plnintiff.
Venues are of no use. Bri,q,qs v. Nantucket Banlc. 5 .Mass. 95.
A promissory note sustains a money count.
Wild v. Fishe1·,
4 Pick. 421; State Banlc v. Hui·d, 12 Mass. 171; Eagle Banlc
v. Sniith, 5 Conn. 74; Smith v. Smith, 2 Johns. 239; Young
v. Adanis, 6 Mass. 189 ; Oar-1.Jer v. Hayes, 4 7 Maine, 258 ;
Atkins v. Brown, 59 Maine, 90; Felton v. Dickinson, 10
Mass. 289.
The court must presume that the law of the place of contract
( here Massachusetts) is the same as in this state, when not
proved otherwise. J.lfclfenzie v. Wcu·dwell, (H Maine, 139;
Legg v. Legg, 8 Mass. 100; Story, Confl. L. § f:>37; Palfrey v.
Portland S. & P. R. Oo. 4 Allen, 56; Ohase v. Alliance Ins.
Co. 9 Allen, 311; Oarpenter v. Grand Trunlc Ry. Oo. 72
Maine, 388 ; Murphy v. Oollin.i;, 121 Mass. 6 ; Stevenson v.
Payne, 109 Muss. 378; Tkroop v. Hatch, 3 Abb. Pr. 27;
'vV 1·1'.f7ht v. Delqfield, 23 Barb. 498.
As to averment and proof of demand, see Rowe v. Young, 2
Bl'od. & B. 165 ; W<illace v. JV.le Connell, 13 Pet. 13G; Ruggles
v. Patten, 8 Mass. 482; Carley v. Vance, 17 Mass. 389;
Payson v. Whitcomb, 15 Pick. 216; Oarter v. S1ni'.th, 9 Cush.
322; Bond v. Stor1·s, 13 Conn. 416; Bacon v. Dyer, 12 Maine,
23; Remiclc v. O'Kyle, 12 Maine, 340; 1WcKenney v. Whipple,
21 Maine, 98 ; Gammon v. Everett, 25 Maine, 66; Tebbetts v.
Piclcer·ing, 5 CuE,h. 85.
Woodm.an and Thompson, for the defendant.
The venue in the first count of the declaration is'' at Boston,
in the state of Ma~suchusett::;."
"A venue should be laid to every material traversable fact."
Saunders' Pleading. p. 413; Gould's Pleading, Ch. III. § 102.
The usefulness of the averment of a proper venue. even in
transitory actions, has been maintained by this court. Bean v.
Ayers, 67 Maine, 486.
Its necessity has heen asserted by the Supreme Court of
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Massachusetts. ''We therefore h~ld a declaration ,vithout a
venue, or with a wrong one. us bad in form when specially
demurred to." Briggs v. Nantucket Bank, 5 Mass. 96.
In Revised Statutes, c. 32, § 10, it is provided thitt "in an
action upon a promissory note payable at a place certain, either
on demand, or on demand at or after a time specified theYein, the
plaintiff 8hall not recover unless he proves a demand made at the
place of payment, prior to the commencement of the suit."
The statute is plain, absolute and unqualified. 'The note in suit
is one which falls within its terms, and its description, ns set
forth in the first count of the declaration, is such as to show this
fact. On this point it was ingeniously contended for the plaintiff
at the argument at nisi prius that at common law in this state,
prior to this statute, no demand was necessary upon a note of
this kind ( Stowe v. Colburn, 30 Maine, 34), and that, in the
absence of evidence as to the law of Massachusetts in regard to
demand, the court will presume that it is the same as our con1mon
law, and not the same us our statute law, citing Ocu·penter v.
Grand Trunk R'y Uo. 72 Maine, 291, which wa:::; a case arising
under the Act of 1871, Ch. 223.
" As to the lu w regulating remedies, it is clearly settled, and
upon moRt satisfactory grounds, that every case must be governed
by the law of the place where the remedy is sought. ,vlrnt
species of process a creditor may have by arrest of the pPrson,
attachment or sequestration of real or personal property, the
time. place an,l manner in which, and the tribunal before whom
suit may he brought, are all regulated by the lex fori." JWay
v. Breed, 7 Cush. 34.
It may be contended that, gl'anting that this note was one
which was binding upon the trust estate, it was not an obligation
upon which an action at law could he· maintnined, hut that the
plaintiff\, remedy against the tmst property could only he
enforced in equity, and that it will not be assumed that the
plaintiffhns endeavored to sue a person who is not suahle at law,
and that, therefi.H'e, all words referring to his trusteeship will be
rejected us de8c1·iptio personre and snrplusage, hut to the effect
that a trustee may be sued at law where the demand is a
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liqui<lated one which does not require a general accounting hy
the trustee of the affairs of the tru:-;t~ See Jolzn8on v. Johnson.
120 Mass. 465; Ro,7e1·s v. Daniell, 8 Allen, 343; llfcLau,qltlin
v. Swann, 18 Howard, 217: Orooker v. Ro1ers, 58 Maine, 339.
The first note is objectionable in that it varies from thP- note
declnred upon. The declaration sets forth a simple, absolute,
promissory note, while the note produced has expressed upon its
face that it is '' collateral security for nny pnper now held or
which may hereafter he held by said bank, signed by R .•J. Lane
arnl Pratt," a materially different contrad from that declared
upon, inasmuch as the contract set forth in the note is a conditional or contingent one.
Whitaker v. Sm,i"tlt, 4 Pick. 83 ;
Tebbetts v. Piekerin_q, 5 Cush. 8 5.

vY ALTON,

,T.

Aetion upon a promissory riote, tried by the
justice of the superior court without a jury, and brought into the
law court on exceptions hy the defendant. We fail to find any
valid reason why the plaintiff is not entitled to judgment, as
ordered h_v the justice of the superior court.
1. The objection that the defendant is ~med in two capacities,
and that there is, therefore, a miajoimler of counts, is not well
founded. He is rlescribed in the note and in the writ as tru·:;;tee
of the estate of George E. Davis; but this is only descriptio
personce. The note is binding upon the defendant in his private
and individual capacity, and we think the action is against him
in that capacity and no othel'.
2. The alleged variance between the declaration and the note
offered in evidence is not well founded. There is a memorandum
inserted in the note that it is to he held by the hank us collateral
security for other notes, and this memorandum is not mentioned
in the dcclnration, but we ;lo not think this constitutes a variance.
3. The want of an averment in the declaration that payment
of the note was demanded at the Blackstone bank, where it was
made payable, is no objection to a recovery. A recovery under
the money count can he had without such an averment, upon
proof that such a demitnd was in fact made ; and we think the
evidence that such a demand was made was amply sufficient to
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justi(y the justice of the superio1· coul't in so finding; und he has
so found. \Vhother such a demand was necessary, it is not
necessary to determine.
4. Nor is the want of a venue in the first count in the writ
any ohjection to a recovery. The plaintiff could recover if that
count was struck out of the \Yl'it. Besides, a venue in a transitory action is entirely useless. Venues in transitory actions were
long ugo abolished in England, and were declared unnecessny in
Massachusetts more than half a century ngo (24 Pick. 398, rule
45) ; and we think they shcrnld he allowed to become obsolete
in this state. Of course tlwse remarks are not applicable to local
actions. In local actions, n proper venue is still necessary.
5. It seems to be true, as the defendant contends, that some
irrelevant und immaterial evidence was admitted into the case;
hut this evidence was entirely harmless, and furnishes no ground
for a new trial. In fact, we find no valid ground for a new trial.
PETERS,

C. J.,

VIRGIN, LIBBEY,

Exception.;; overruled.
FosTER and HASKELL, JJ.,

concurred.

ISAAC

H.

LANCY

and othei·s vs.

Somerset.

AARtN

H.

RANDLETT

and wife.

Opinion February 9, 1888~

Equity. Practice. Lost deed. Amendment.
Courts of equity take jurisdiction for discovery and relief in proper cases,
touching lost written instruments.
Equity withholds relief in cases where the party asking it deliberately makes
the mischief from which he suffers.
If the loss of a deed be accidental, and without the fault of the grantee, thereby
subjecting his title to hazard and peril for which the law gives him no
adequate relief, equity will afford that relief most suited to the necessities of
the case.
A bill in equity may be maintained for discov~ry, where the same is necessary
to enable the party to obtain that relief which he cannot have without it.
A court of equity, _having obtained jurisdiction of a cause for the purpose of
discovery, if relief is also asked, has authority to award the same, even
though the discovery shows the proper relief to be an award of damages that
might be assessed in an action at law.
A bill in equity for discovery and .relief, in a cause purely legal, upon the
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ground of discovery, must aver that the facts sought to be discovered are
material to the cause of action, and that the party has no means of proving
them in a court of law, and that the discovery of them by the defendant is
indespensible as proof, and a want of such averment is fatal on demurrer.
When the discovery sought, be in aid of averments that show the cause to
be one of equitable jurisdiction, the averments necessary for discovery are
not essential, and a demurrer will not be sustained for the want of them,
but discovery must follow as a matter of course.
A bill is insufficient for the want of equity, when it fails to show the circumstances of the loss of the missing deed, or at least that the loss was
occasioned without the plaintiff's fan lt.
That may be remedied by amendment upon such terms as the court deems
proper.

ON exceptions to the ruling of the court sustaining u demurrer
to the bill.
Bill in equity to remove a cloud from the title to certain land
in Palmyra.
The points are stated in the opinion.

S. 0. Strout, H. W. Gage and P. S. Strout, for the plaintiffs.
Before the statutes making parties witnesses, discovery was
the only means of ascertaining the fact, and equity uniformly
compelled the discovery. Whitfield v. Fausset, I Ves. 392;
Story's Eq. Jurisprudence, § § 83, 84; Oarnpell v. Sheldon, 13
Pick. 19. This jurisdiction for discovery, origina1ly existing in
equity, is not displaced because now courts of law may reach a
similar result. Campbell v. Sheldon, 13 Pick. 19; Em;t India
Go. v. Boddam, 9 Ves. ,Jur. 465; Brmnley v. Ilolland, 7 Ves.
Jr. 19; .Kemp v. Pryor, 7 Ves. ,Jr. 2-19; Toulrnin v. Price,
5 Ves. Jr. 235; Story's Eq. § § 83, 84; Clapp v. Shephard, 23
Pick. 228; W!tite v. Milclay, 2 Edw. Ch. 486; Kin_q v.
Baldwin, 17 Johns, 384; Vciret v. New Yorlc Ins. Go. 7 Paige,
Ch. 560; Sailley v. Elmore, 2 Paige, Ch. 4H7.
Where the bill is sustained for discovery, the court will grant
relief, although the same relief might be had in a court of law, to
prevent multiplicity. Story's Equity Jurisprudence, § § (:>HO,
1483, 1484, 71, 2.j4, and note. Fonblanque's Eq. B. 6, c. 3, § 1,
note. Campbell v. Sheldon, 13 Pick. 19. In Rw1sell v. Olarlc,
7 Crunch, 69, the court snys: "Thut if certain facts, essential to the
merits of a claim purely legal, be exclusively within the knowl-
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edge of the party against whom the claim is asserted, he may be
required in a court of chancery to disclose these facts; und the
court being thus rightly in possession of the cause, will proceed
to determine the whole matter in controversy." This was said
by the Supreme Court of the United States, which by statute has
jurisdiction in equity only where there is not a plain, adequate
and complete remedy ut law. A less jurisdiction than is possessed
by this court. The affidavit of loss required by the English
practice, is hern supplied by the oath to the whole hill ; but it is
unnecessary in a case like this. 13 Pick. 19.
"\Vhen a deed of land has been destroyed or is concealed by
defendants, a party mny come into equity, and the court will
make a decree that plaintiffs hold and enjoy the land until
defendants produce the deed or admits its destruction. "So if a
deed concerning land is lost, and the party in possession prays
discovery, and to be established in his possession under it, equity
will relieve, for no remedy in such a case lies at law." Story's
Equity, § 84. In Dalton v. Coat8wortlt, 1 P. Will. 733, the
court decreed a conveyance as "the most effectual und
reasonable decree."
"\Vhile it is genernlly true thnt a discovery cannot be had
except in aid of a suit at htw, unless the bill makes a case for
equitable relief, ( Coombs v. Warren, 17 Maine, 404,) in the
case at bar, the bill makes a case for removal of a cloud on title,
and for quieting and perpetuating the enjoyment and possession,
whieh afford ample ground for equitable relief. A cloud upon
title is where the title is regulur and valid on its face, but in fact
invulid from facts to be proved by evidence. Briggs v. Johnson,
71 Maine, 235; Chapman v. Brewer, 114 U.S. 171; Olouston
v. Shem·er, 99 Mass. 209; Russell v . .Deshon, 124 Mass. 342.
The juriHdiction in equity to remove- such a cloud is nearly as
old as equity process. If we attempt to sell the land the defect
in record title would defeat the sale.
We cannot avail ourselves of R. S., c. 73, § 25, because we
cannot produce a copy of the deed; nothing lesi::; than that will
suffice under this statute. The remedy by c. 146, lttws of 1883,
by summoning defendant to bring suit, might suffice as to
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defendant Ran<llett, though not so ample a remedy us equity can
affonl, hut could not be usecl 01· applied to Mr~. Randlett, to
affect her dower. She can bring no i,uit while ,her husband is
alive.
1
' \Vhere un instrument on which a title
is founded is lost or
fraudulently suppressed or withheld from the party cl.timing under
it, a court of equity will interfer~ to supply the defe0t occasioned
by the accident 01· supprnssion, and will give the same remedy
which a court of common law would have given if the instrnment
had been forthcoming. In all such cases, therefore, a demmTer
because the subject matter of the suit is within the jurisdiction
of a court of law, will not hold." Daniel's Chancel'y, 552 ; 1
Story's Equity, § § 81, 184; Broniley v. Holland, 7 Vessey,
Jur. 3 and note.
This court has full equity power in ease of fraud or accident,
and to compel discovery in such cases even if there may be a
remedy at law. R. S., c. 77, § 6, IV, VIII. In this clnss of cases
this court has jurisdiction in equity concurrent with courts of
]aw. This court has so held as to VI of the same section.
Nash v. Simpson, 78 Maine, 142. The limitation of power
where there is a clear and ndequate remedy at law, containecl in XI, does not apply to the jurisdiction previously
granted. This case is one of accident; 13 Pick. 19; an<l it may
be of fraud, if it turns out, ns we suspect, that Randlett has
possession of the deed, obtained surreptitiously.
The prnyer of the bill is fin· ·a new deed, not to convey title,
but to furnish evidence of the title complainants now have. No
harm can come to defendant by giving such deed. Rights of
third persons are not involved. The apparent title i:_;; in R:rndlett,
the actual title in complainants. vVe ask to have the apparent
made consistent with the actutl title that thu3 the clou:l rn ty be
cleared, and we may obtain wlrnt we have n right to the full
beneficial interest, available for all purposes. This would
afford us :t full and complete remedy, which we submit cannot
be obtained at law as fully and completely, and certainly not as
cheaply.
In Dalston v. Coalsworth, 1 P. ·wmiams, 732, where a will
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had been destroyed, the devisee brought n bill against the heir,
and the decree wus for the heir to convey. In Lawrence v.
Lawrence. 42 N. H. 109, where n mortgnge upon land to secure
personal support had been aceidentally lost, the court decreed
the execution of a new mortgage. But, if any doubt exists ns to
this. the cafe made by the hill entitles the complainants to a
decree estahfo,hing their title un<l perpetuating the possession arnl
enjoyment in them under the pmycr for other relief. Sullivan
v. Finne,7an, 101 Mass. 447; Story's Equity Pleadings, § 40;
Hinchley v. Greany, 118 Mass. 5$15. Nothing in Robinson v .
.Robinson, 73 Maine, 170, is opposed to the argument here.

D. D. Stewart, for defendant, cited: Stearns v. Page, 7
How. 829, 830; Carr v. Hilton, 1 Curtis C. C. R. 390;
Stecens and al. v. il:fool'e, 73 Maine, 559; S1nith v. Greeley,
14 N. H. 378; Oraig v. I{itt,,ed.7e, 23 N. H. 236; Hilton v.
Lotlmp, 4G Mitine, 297; Rogers v. Durant, lOfi U. S. H45;
Rev. Stat. 1871, c. 73, § 25; R)biruwn v. Robinson, 73 Maine,
17G; 1 Stor. Eq. ,Tur. § 105; 1 Daniell's Ch. Pl. and Pr. 377; l
Stor. Eq. ,Tur. § 78; 1 Stor. Eq. Jur. § 105, 14G; 2 Pom. Eq.
Jur. § 823, ' 1 ...-\ceident.~' Id.§ 8:U, note 1; Penny v. Martin, 4
John:;,. Cb. 5GH; Marine Ins. Oo. v. llodgson, 7 Cranch, 332;
.Royers v. D.:.trant, lOG U. S. G!.5; B:rnlc v. Hcu,kins, 101
Mass. 374; Warren v. Baker, 43 :\Taine, 573; Young v .
.1Jf.cGown, G2 :Maine, 61 ; Cobb v. Dyer, 69 :Maine, 497 ; Woodman v. Freenurn, 25 Maine. 532 ; Walmsley v. Child, 1 Ves.
Sr. 341; TVkitjield v. Fausset, 1 Ves. Sr. 3D2; Dalton v.
Ooatsw01·tlz, 1 P.
731; Dor1ne1· v. Fol'tetwue, 3 Atk. 132;
S. C. 2 Atk. 282.
I find no suggestion in Adam's Equity or in Spencer's Eq. ,Tur.
that court:-3 of equity in England have any jurisdiction over deeds
lost hy the party holding them, without the fault or agency of
the defemlant, and I find no precedent for imch a hill in Hughes'
Eq. Drathman, or in any Engli:::-h or American book of
precendents in equity, within my reach; und I have Smith's
MadJoe~rs, B!ake,, and Hoffman:::'!, Daniell's Chancery Pr., VVhitworth'-:, Eq. Prnc. Curtis' Eq. Pree. \Villis' E(J, Pl. & Pr. and Story's
Pl. I have been unable to find a repol'ted case in New England,

,vm.
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unless Lawrence v. Lawrence, 42 N. H. 109, is to he so regarded.
, In this state the precise que~tion here raised was decided adversely
to the plaintiff by this court in Robinson v. Robinson, 73 Maine,
170. From the time of Blackstone to the present day, the
remedy at law, as ,Judge Blackstone says, . has been full and
ample. 3 Blackstone's Com. 431; R. S., c. 1883, c. 107 § §
22, 23; R. S., c. 104 § 47, c. 73, § 25; Pratt v. Pond, 5
Allen, ,59; Metcalf v. Cady, 8 Allen, 589; Bom·dman v.
Jackson, 119 Mat:-is. 161, 163; Bassett v. Brown, 100 Mass. 356.
There being no statute provision in Massachu~etts like section
6, of c. 104, of our Revised Statutes, hut the common law being
unchanged in that state, a party in posse8sion cannot hring a writ
of entry. Clouston v. Shear-er, 99 Mass. 212; Hill v. Andrews,
12 Cush. 185; Dewey v. Bulkley, 1 Gray, 417. The complainants have therefore a plain an<l adequate remedy at law. Lewi.;;
v. Cocks, 23 Wall. 4G6.
"The statute giving to the court full equity jurisdietion," said
CHAPMAN, J., in delivering the opinion of the Supreme Court of
Massachusetts in Pratt v. Pond, 5 Allen, 59, "expressly limits it
to cases where the parties have not a plain, ndequate and complete
remedy at law. And the remedy at law must refer to remedies
at law as they exist under our statutes, and according to our
course of practice." Suter v. JJ1atthews, 115 Mass. 255; Pratt
v. Pond, 5 Allen, 59 ; Jones v. ~¥"ewhall, 115 Mass. 251. So
with the statute of Maine, conferring jurisdiction on this court.
Stat. 1874 e. 175; R. S., 1883, c. 77, § 6, art. II.
Out· statute provision~, therefore, afford ample and specific
remedy to the complainants, and this bill cannot be maintained.
Stare decisis may well be applied. Robi'nson v. Robinson, 73
Maine, 176; Fletcher v. Harmon, 3 New Eng. Rep. 245.
HASKELL, J. The orators ask to be confirmed in their title to
land clouded by the loss of their title deed prior t<> its record.
The respon<lents demur upon three grounds.
I. For the want of jul'isdiction in equity over the subject
matter of the bill.
II. For the want of equity shown on the face of the bill.
III. Because of a plain and adequate remedy at law.
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Equity jurisdiction for discovery and relief in proper cases
touching lcBt written instruments is as old as equity itself. Sto.
Eq. Jur. § § 79, 84; lVhitjielcl v. Faus8et, 1 Ves. 392; Blight's
Heirs v. Banks, 6 T. B. ~fonroe, 192; Pom. Eq. Jur. § 1376,
note 3; Campbell v. Sheldon, 13 Pick. 8.
The hill avei·s more than a dozen years' undisturbed possession
under the lost deed, and tht-tt the grnntor has repeatedly refused
to execute a new deed in its ste:ld, and puts searching interrogatories for answe1· upon oath concerning the execution and delivery
and loss of the missing deed; but it does not aver that the loss
was not without even the culpable negligence of the orators
themselves; nor does it suggest that the respondents were m
any way responsible or chal'geahle for its loss or destruction.
Equity withholds relief in causes when the party asking it
deliberately makes the mischief from which he suffer::..
If the loss of a deed he accidental and without the fault of the
gruntee, thereby subjecting his title to hazard and peril, from
which the law gives him no aclecpiate relief, equity will afford
that relief most suited to the necessities of the case. Hord v.
Bau_qh', 7 Humph. 576; Dalston v. Uoalsworth, 1 P. ·wms.
\31, 733.
If the bill be for discovery, containing the averments essential
to a bill of that sort, and the discovery is had showing facts that
warrant relief in equity or at law, the court having obtained
jurisdiction of the caww may award such relief us proper for
courts of equity to gmnt, if relief as well us discovery be prayed
for in the hill. Stor. Eq. Jur. § § 71, 72; Russell v. Glm·ke','5
Ex'rs, 7 Cranch, 69. If the discovery shows the prnper relief to
be an award of damages that ought t,) he ascertained by a jury,
an issue can be framed and tried in the s,Lme suit without sending
the parties tv an action at law. R. S., c. 77 § 30.
But to obtain jurisdiction fen· relief in equity, over a cause
purely legal, upon the ground of di:,;,cove1·y, the hill must :ive1· that
the facts sought to be discovered are material to the cau~e of
action, and that the orator has no means of proving them in a
court of law, and that the discovery of them by respondent is
indispensible us proof. Porn. Eq. Jur. § 229; Stor. Eq. Jur.
§ 7 4, and eases cited; and the want of such averment is fatal
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on demurrer to the hill when jurisdiction is sought in equity for
discovc1·y and relief solely upon the ground of discovery. So,
if by plea in such case these facts be traversed, it would seem
that the issue must be decided in favor of the truth of the hill,
before discovery could lJe decreed.,
If the discovery, as in most cases, he in aid of the averments
of the bill that show the cause to be one of equitable
jurisdiction, then the a verments of necessity for discovery are
not essential, nnd a demurrer cannot be sustained for the want
of them, but discovery mn:,t follow as a mattm· of course.
The oratori bill is insufficient for the want of equity, inasmuch as it fails to show the circumstances of the loss of the
missing deed, or at lea::-;t that the loss was occasioned without the
orators' fault.. For aught that appears in the bill, the orato1·s
may have designedly destroyed the missing deed for some
fraudulent purpose. For this reason, the demurrer is well taken
and the exceptions must be overruled. Roddy v. IIoard, 12
Ind. 4 74. Nor can the bill be maintained for di:-,coverv and relief
upon the ground of discovery alone, for the necessary averments
in such hill are wanting; but, if the orators can truthfully amend
their bill so as to come within the reasoning of this opinion, they
should be allowed to do so upon such terms us the court below
shall con:--ider just.
If the deed has been lost without fou It for which the orators
are in equity chargeable, it would seem that they have no plain
and adequate remedy at bw. It is tme that, although the deed
has not been recorded, its contents may be proved by parol in
an action at law; 1l1oses v. Morse, 74 Maine, 472; but the
cloud is upon the record title, and the remedies pointed out by
the learned counsellor for respondents fail to heal the ,tpparent
defect of title shown by the registry of deeds. Th;1t cloud can
only be removed by an appropriate decree in a court of equity.

!

.

~

Exceptions overruled.
PETirns, C. J., WALTON", DANFORTH, VrnG1N, LrnBEY, EMERY
and FosTER, JJ., concurred.
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EDMUND

F.

Kennebec.
Assault.

WEBB

vs.

FRAZIER GILMAN.

Opinion February 11, 1888.

Trr,,spass.

Exr,,mplary damages.

Evidence.

In an action for a wanton, brutal and malicious assault, with a deadly weapon
accompanied with threats to take the plaintiff's life, arid without any
provocation, exemplary damages may be allowed.
In such an action, a verdict of five thousand dollars is not excessive.
Evidence of' the pecuniary ability of the defendant in such an action is
admissible.
Malice is a pre-requisite in exemplary damages and may be a factor in actual
damages.
Instructions stated in which the court perceived no error.

ON exceptions and motion to set aside the verdict as excessive
an<l as being against hw and evidence.
The opinion states the case.
At the trial the presiding judge 1 among other things, instructed
the jury as follows:
i i And in estimating them, it is proper that the jury should tnke
into consideration nlways, all that is developed in the case, everything that there is by way of :iggravation which induced the
defendant to commit the assault, or what there is that tends to
show malice on his part, ns aggravating his asstrnlt. upon the
plaintiff. These are all matters which you should consider m
estimating the actual damages."
The presiding judge further instructed the jury ns follows:
ii Then, gentlemen, there is another element in a case like this
that is 'proper for the consideration of a jury, and that is what is
termed exernplary damages, damages by wny of example, damages
by way of punishment of a defendant who wilfully, wantonly or
maliciously commits a wrong up01J another. And this element
has no regard to the actual damages ·which the plaintiff mny have
suffered. It is entirely independent of it. It is one which the
jury is not required as a matter of law to give damages for, but
VOL. LXXX.
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is one that the jul'y may give damages for. In proper ca8es,
where, from the evidence, the jury is satisfied that the assault
was malicious, wilful or grnssly wanton, then it is a proper case
for exen1plary damages, which shall teach the defendant not to
repeat the offence, damages which shall say to all citizens, you
must obey the law and not commit a like offence. This is an
element which especially addresses itself to your discretion."
The presiding judge further instructed the jury as follows,
among other things:
i i The plaintiff claims that the
interview ·was a pleasant one.
Mr. North tells you that he heard nothing to the contrnry. The
defendant tells you it was, ,vith the exception, that vVebb tolcl
him thnt if he would not agree to sell upon terms that would he
acceptiblc to the corporation, then they would condemn his land,
that is as he understood it. He tells you that the process under
the lawt:. wotd(l gn on, for the purpose of taking and paying for
the land.''
11
He went to the village ,)f Eden, he called to his aid a Mr.
Rice and they rode from the village of Eden, about two miles,
moce ur less, to the point where he intercepted the plaintiff and
the sheriff in their travel. For what purpose did he call to bis
aid Mr. Rice, commanding him to get a whip and go with him?
\'Vas it his purpose, then, merely to go and intercept the sheriff
and the plaintiff 1n traYeling across a lot of his land in H trail?
vVhy, you remember I put the question to him, if the sheriff was
.dri vin_g, directing the team, if he had objection to their traveling
across his land, why he did not address the objection to the
sheriff, and his answer, as I understood it and remember, was,
in substance, that that would be a thing unknown there, to intercept a traveler merely because he was traveling in a trail across
a lot of land. Did he go there for that purpose?"
The presiding judge further instructed the jury as follows:
i i Did he go armed?
For what purpose? You must judge of
it. ,vhat were his motives, what were the desires of his heart?
,vhy, he tells you here upon the stnnd, that if the plaintiff l1Hd
taken one of the pist.ob, and got out of the carriage at any
distance, thirty paces oi· any distance from him, he would have
jt
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shot him there, with murder in his heart, ready to commit it if
he could have the opportu~ity which he desired, and he told you
in substance, that if it was what they c~1 II a fair fight, he should
not apprehend much danger of punishment in that territory."
The presiding judge further instmeted the jury as follows :
,i But it is claimed by his counsel that <lamages of this chamcter
should not he allowed to the plaintiff because he was guilty of
great rashness and folly in going to see the defendant at all, that
actual malice had existed between the parties for years, nnd that
the plaintiff was guilty of such indiscretion, such rashness in,
going to the defendant to try and make a contract with him in,
regard to his land, and if not to have the prnper prncess served,.
that if he was beaten, if he was assaulted hy the defendant, he·
ought not to have anything by w:1y of exemplary damages ..
v\' ell, gentlemen, I have known many cases of this character,
where a defence wus made to a clmm for exemplary damages on
the ground that the parties were friendly before the affray, and·
that the nffray was merely the result of sudden prnvocation,
which excited to great anger, sufficient to overthr°'v the reason.
for the moment, and that is an ans,ver properly addressed to a,.
jury in a case of this kind; but I think I have never heard before
a claip1 of a defence to this c1ass of damages based upon the·
ground of actual malice existing, on the part of the defendant
for years, culminating in a trespat5s, in an assault."
To the foregoing instructions, and espeeially the instruction.
that the jury were authorized to find and allow exemplary
damages in this case, the defendant alleged exceptions.

Appleton TVebb, ( Balcer and Oornish with him) for the·
plaintiff.
Rules of court are as binding as a statute. 111aberry v .
.1lforse, 48 Maine, 17G; Tlw1npson v. Hatch, 3 Pick. 5Hi; Tripp
v. Brownell, 2 Gray, 402; lVitzlf?' v. Collins, 70 I\foine, 290.
Evidence of defendant's rank and of the amount of his property
is admissible. 2 Green!. Ev. § 269; Bennett v. Hyde, G Conn.
27 ; Goddard v. Grand Trunlc Ry. Oo. 57 Maine, 202;
Pendleton v. Davis, 1 Jones, L. (N. C.) 98; Hurnpliries v.
Parker, 52 Maine, 502; 1l1c1Vmnara v. King, 7 Ill. 432;
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Hosley v. Brooks, 20 Ill. 115; Iforney v. Paisley, 13 Iowa,
89; Bell v . .iJJ,orrison, 27 Miss. 68; .Shute v. BmTett, 7 Pick.
82; Adcock v. 1-11.arsh, 8 Ired. L. 360; Tillotson v. Uheetham,
3 John-,. 5G; Huckle v. 1Woney, 2 Wils. 206; Johnson v.
Bmith, (i4 Maine, 553; 1 Suth. Dam. 745; Jones v. Jones, 71
Ill. 5G2; ]tlcCarthy v. Niskem, 22 Minn. 90; Winn v. Peckham, 42 Wis. 4£)3; Bfrclwrd v. Booth, 4 \Vi::-.. G7; Bames v.
Martin, 1.5 vViR. 24; Wkit~field v. We8tbrook, 40 Miss. 311.
Plaintiff may recover for mental anxiety, wounded sensibility,
etc., and exemplary damages. 43 Maine, 1G3; Pike v. Dilling,
48 :Mnine, 539; F,·y v. Bennett, 4 Duer. 258; Taylor v.
Clwr·ch,- 8 N. Y. 4(30; Day v. Woodworth, 13 How. 371;
Taylot v. Umnd Trunk R. Co. 48 N. H. 304; S. C. 2 Am.
R. 240; Hoadley v. lVatson, 45 Vt. 28H; Bixby v. Dunlap,
5fi N. H. 45G (22 Am. R. 484); P!tila. lV. & B. ll. Co. v.
Ladcin, 47 Md. 155 ( 28 Am. R. 445) ; Borland v. Bmntt,
44 Am. R. 155; Dibble v . .._"lforris, 26 Conn. 42G; 1l!ferrills v.
Tcmjl M'f'g" Co. 10 Conn. 387; Stowe v. Heywood, 7 Allen,
123; Smith v. Holco1nb, U9 l\fass. 554; IIawes v. Knowles,
114 Mass. 519.
Tbe charge required of the presiding justice is not to be tested
and its correctness determined by disconnected and isolated
remarlrn. It must be erroneous and injurious to afled the
verdiet. R. S., c. 82, § 83; State v. Benner, G4 Maine, 267;
Perkins v. Oxfo1·cl, fiG Maine, 545; Grows v. ,_7Jfcdne Uen. R.
Oo. G9 l\faine, 412; il1cLellan v. Wheele,·, 70 Maine, 285;
State v. Berwe1·, G4 Maine, 291 ; State v. Sm,it!t, G5 Maine,
2G9; Bart v. 11ferchants' Ins. Co. 115 Mass. 1G; J11agn.,iac v.
Thmnpson, 7 Pet. 348; Jackman v. Bowker, 4 Met. 23G;
Nason v. U. S. 1 Gall. 53; Ecldy v. Grny, 4 Allen, 435;
People v. Doyall, 48 Cal. 85 ; 111elledqe v. Boston Iron Co. 5
Cush. 180; Dole v. Thurlow, 12 Met. 157; Dod.r;e v. Emerson,
131 Mass. 4G9; Noyes v. Shepherd, 30 Maine, 173; Iloumrcl
v. J.lfiner, 20 Maine, 325 ; JfJ!w,son v. Blackm,an, 11 Conn.
342; Bmnch v. Doane, 17 Conn. 402; Woodman v. Olwsley,
39 :Maine, 45; Copeland v. TVculleig!t, 7 Maine, 141; Springer
v. Bowdoinlwni, 7 Maine, 4J2; Pike v. Warren, 15 Maine,
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390; llat!zaway ,.. Grosby, 17 Maine, 448; Osgood v. Lansil,
33 Maine, 3ti0; French v. Stanley, 21 l\faine, 512.

L. D. Garver, for defendant.
It is a well known rule of law governing in actions of this kind,
in those states where exemplary damages are c1llowed, that,
where the jury find the defendant was aduated by rnalire in
committing the wrong, they may in their discretion, ~rive ~uch
damages therefor, hut are not required to do so, as a matter of
law. Johnson v. Srnitlt, 64 Maine, 553; Goddard v. Gmnd
Trank R. R. Go. 57 Maine, 202; Pilce v. Dilling, 48 :.\Jaine,
539; .Ma.rne, Dam. § 7Hl ~ 2 Sedg. Dam. 332, and notes.
The question of malice is for the jury; and the question,
whether exemplary damages arn given therefor or not, 'is also for
the jury. Gralwni v. Pacific R. R. Uo. 6G Mo. 53G; 54
Ga. 224.
And it is error to instruct the jury to give exemplary cLmiages.
Jeronw v. Smitlt, 48 Vt. 230,403; 33111. 473; 40 Miss. 374;
Field, Dam. § 76.
The same rule prevails in reference to matters in aggravation
of actual damages, in those states where exemplary danwges are
not allowed; hut all damages are awarded as u eompensation to
plnintiff.
lVon;ter v. Canal JJ1·idr;e, 16 Pick. 541 ; IJix!J!J v.
Dunlap, 5.6 N. H. 456; llawes v. I~nowles, 114 ;\lass. 518;
49 Am. Rep. 36G; 7 Col. 541.
Plaintiff is not entitled to exemplary damages, or damages
from cireumstances in aggravation of actual damages, as a matter
of legal right. Boardrnan v. Goldsrru:th, 48 Vt. 403 ; Snow v.
Om·penter, 49 Vt. 42G; Hopkins v. A. & St. L. R. R. Go.·
3G N. H. 9.
It is an equally ,vell known rule in caf-eS of tort, that if the
unlawfulness of the act is a<lrnitted hy defendant, or prnved by
testimony of witnes:-:es, the jury are required, as a matter of law,
to award the plaintiff actual damages, regardless of the intention
of the defendant in committing the act. P1·ent·iss v. Sltccw, 56
Maine, 427.
Actual damages must be allowed where wrong intention is
wanting; even infants and non cmnpotes are liable for actual
L

'
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damages. 3Barb. (N. Y.) 647; 1riorse v. Ornuford, 17Vt.
499; Bullock v. Babcoclc, 3 Wend. 3Bl; 2G Barb. 172; 29
Barb. 218; Shear. & Red. on Negl. § 557.
Mr. Mayne declares that malice may be shown. ]Wayne,
Dam. § 25.
In Childs v. Drake, 2 Met. (Ky.) 146, the court says, i i every
recovery for a personal injury, with or without vinclictive
damages, operates in some degree as a punishm.ent, but it is a
punishment which results from ~he redress of a private wrong.
The damages are allowed as a compensation for the loss sustained,
but the jury are permitted to give exemplary damages on account
of the nature of the injury.
Mr. Sedgwick lays down the broad proposition, that wherever
the elements of fraud, malice, gross negligence or oppress1on
mingle in the controversy, the law, instead of adhering to the
system, or even the language of compensation, adopts an entirely
different rule. It permits vindictive or exemplary damages.
1 Sedg. on Dam. p. 39.
Tho term exemplary damages seems to have heretofore been
used to designate, in general, those damages only which are
incapable of any fixed rulec;, and lie in the dii:lcretion of the jury,
such as damnges for mental nnguish, or personal indignity, disgr::1.ce, etc., and these so far only as the sufferer is himself
affected. .Austfri v. lVil.'lon, 4 Cw.,h. 273.
In Ohm·cltill v. Wcltson, 5 Day, R. 144, SiiIITH, Judge, says,
"In actions founded in a tort, the first object of a jul'y is to
remunerate a plaintiff for all the real visible damage he has
sustained; i.n addition to the actual damage sustained by plaintiff
the jury are at liberty to give a further sum, called exemplary
damages. 3 Day, R. 44 7.
Tho tort is aggravated by the evil motive; and on this resh,
the rule of exemplary damages. 2 Add. on Torts, and notes, 253.
In Ptentiss v. Shaw, 56 Maine, 427, ,T udge KENT, in speaking of exemplary damages, says, ii These, as our law now stands,
are made up of injuries partly private and partly public in
their nature. They evidently an<l necessarily require a consideration of all the facts in any way clearly and fairly connected
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with the trespass, and bearing upon the motives, provocation
and conduct of the parties in the controversy."
If weight of authority and decisions are of any a mil, this court
will find it difficult to sustain the ruling of the presiding judge
on this point. Fay v. Parker, 53 N. H. 342.
The court in Indiana, diseussing the two theories, compen:--atory
and actual and exemplary damages, say, (( It matters little to tlw
offender under what form he pays damages, if he pays lmt onee."
56 Ind. 284; 34 Am. Rep. 34; 63 lnd. Hl3: 49 Am. Rep. BGG.
Mr. Sedgwick, in his work on damages, condudes that
the difference between himself and hi:; critics, who hold to the
theory that all damages are compensatory, is, after all, little
more than a verbal one.
That the elements to be considered in assessing exemplary
damages are not the same as those consiclered in m,tirnating
actual damages, but arc additional to and other than the clc111ents
going to make up the latter kind of damages, the following- cases
will show: Prentiss v. Sltaw, 5G .Maine, 427; 53 N". H. 342;
27 Am. Dec. G84: 17 Fed. Rep. ~)12; 1lfurplt!J v. HoMs, 49
Am. Rep. 36G; Field, Dam. 2(1-73; lloadley. v. JVutson,
48 Vt. 289; 3 Wis. 424; Dibble v. Morris, 2G Conn. 41G;
Bixby v. Dnnlap, 5(i N. H. 45G; llo1ces v. Itnmcles, 114
Mass. 518; Sehindel v. Sdtinclel, 12 Md. 108; Oltillls v.
Dmke, 2 Met. (Ky.) 146; Jnmhall v. IIolm.es, GO N. H.
1G3; Coolt v. Bllis, (:i Hill, (N. Y.) 4GG, and l':tscs heretofore
cit<:>d.
It is maintained that the jury in snch eases shoulcl not only he
allowed to assess sueh damages as di redly rcsu lt fro111 the wrnng,
including losses more or le:::-s remote front the injurious cause, for
which a pecuniary estimate can he rn:ule, hut in addition thereto,
in aggravated cases, such further clarnage:-5 in their di~crflt:ion as
will furnish an example and punish the wrong doer; that many
elements, considered proper under the otlwr theory, in ei--tinrnting
danrnges, such as suffering to the mind, the in:-5ult, the indignity
and sense of wronµ:, arising from the natnrn of the wrong, and
the malice of the defendant, are not really capable of any definite
prnof, or any certain pecuniary estimate; that for many wrongs
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there would he no punishment or cornpensation except such as
is imposed by the jury in exemplary damages; and that, rmwtically, the same re.~ult is att:tined by either method. Field on
Dam. § 26; 2 Green I. Ev. § 266; Sedg. Dam. 3d ed. appendix
and notes.
The pre:-:;iding justice told the jury that exemplary damages
had no regard to the actual damage:-:; which the plaintiff may have
suffered .. This was clearly erroneous. It is conceded by all
courts :ind law givers, in commenting upon the luw of damages
in torts, that all damages, actual, compen:-:;atory and exemplary,
operate alike as a punishment to the defendant. Cook v. Ellis,
6 Hill, (N. Y.) 46H; ()hilds v. Dmke, 2 Met. (Ky.) 146;
Bixby v. Dunlap, 56 N. H. 456; Gocldanl v. G. T. R.R.
Co. 57 Mahe, 202.
In striking contmst to the instructions in the case nt bar upon
this point, arn the instruction::-; of the justice at nisi ptius in the
case Gocldarcl v. Gremel Tnmk Ry. Go. 57 Maine, 202.
In fixing the amount of exemplary damages, it is often given
as a rule, that the jury must have regard to the extent of the
wantonness or malice evinced by the defendant. Mayne on
Damage:,;;, § 50, and note ; Boardman v. Ooldsniith, 48 Vt.
403 ; 2 Met. (Ky.) 146 ; Sed. Darn. 330, and notes.
D:unagcs are sometimes called vindictive, exemplary or punitive, but these tel'ms do not imply that the award of such
damages is intended by law as a punishment for violation of
criminal law. Such damages are not a sum awarded in addition
to actnal damages, and separate from it; hut are the whole
d:'tmages estim~tted hy the more liberal rules which prevail in the
mv~e of a malicious wrong.
Being intended for a compensation
for a wrong, and not as a punishment for the violation of the
crimirni.l law, such damages are not open to the objection that
they expo8e the defendant to a double punishment. 53 N. H.
342; 2 Cal. 54-; Cole v. Tuclce1·, 6 Texas, 26(:i; Etchben·y v.
Levielle, 2 Hilt. (N. Y.) 45; Mayne, Dam. § 48; 41 Ill. 62;
48 Ill. 261.
The very term, exemplary damage::-;, is destroyed and rendered
meaningless hy the elimination and exclusion therefrom of every
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idea of damages ancl compensation for something to the plaintiff.
The blending of the interests of the individual and of the public,
spoken of by Mr. Se<lgwick, is entirely wanting in such
instructions. That some damages to the plaintiff or compensation
therefor are necessary to the successful support of this branch of
the case, the following case8 show: 21 Howard, 202. '' Heparation to plaintiff and act as an adequate punishment to defendant."
45 Vt. 289, "Given in enhancement of ordinary damages." 26
Conn. 416; 114 Mass. 518; 7 Allen, 118; 5G N. H. 45G;
P1·entiss v. Shaw, 5G Maine, 427; l Otto, 489; 1 Sedg. Dam.
7th ed. p. 217, note "a;" Field, Dam. § 25, 2G, 78 and note;
27 Am. Dec. 685, notes; 5G Ind. 284; 17 Fed. Rep.
912; 21 Iowa, 379; 12 Md. 108; 10 Law Rep. 5G; 1 Sedg.
Dam. 58, 53; 48 :Maine, 5,_t;:L
Sedgwick deulares the difference between the two theories but
little more than a difference of terms used: '' Every recovery,
with or without vindictive damages, opemtes as a punishment,
but it is a punishment that results from a redress of a private
wrong. It is the increase of damages resulting from the nature
of the offence and intention of the defendant that is denominated
punitive damages." Cldlds v. Drn.ke, 2 Met. (Ky.) 146.
Smart money is incidental1y compensatory, and nt the same
time serves as a punishment. Coolc v. Ellis, G Hill, (N. Y.)
4GG. In Childs v. Dmlce, 2 Met. (Ky.) 14G, the court says,
"Vin<lictive damages opemtc, it is trne, by way of punishment,
but they arn allowed as compensatory, for the private injury.
complained of in the action."
The arguments against punitive d:unages proceed upon the
erroneous assumption that such damages are inflicted by way of
criminal punishment, and are not given by way of compensation
for the injury complained of. They operate as a punishment,
hut are allowed by way of remuneration for the wrong suffered.
They are proportioned to the aggravating circumstances and the
reckless character of the net. 56 N. H. 45G; 27 Am. Dec. 684
and notes; ,50 Am. Dec. 400 and notes; 6 Hil1, 4GG.
Punishment of defendant in a criminal action for same offence
cannot be shown in mitigation of exemplary damages, because
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plaintiff't-:! wrongs and compensation _therefor are involved in and
make up an undivided portion of such damages. Childs v.
Drake, 2 Met. (Ky.) 146.
In some jurisdictions, exemp]ury damages, as commonly understood even, are not allowed when the same wrong is punishable
criminally. Austin v. Wilson, 4 Cush. 273 ; Ilumpkries v.
Johnson, 20 Ind. 190; 1Warphy v. Hohbs, 7 Col. 541; 49 Arn.
Rep. 366 ; 2 Green 1. Ev. 235 ; 3 Parson's Contracts, 171 ; 1
Sutherland, Dam. 716; Field, Darn. 64.
In other jurisdictions, criminal punishment may he shown in
mitigation of them. 23 Pa. St. 424; 7 Jones, (N. C ) 64;
Phelps, (N. C.) 342.
The only case similar to this, 01· where a 8imilar rule for
exemplary damages was given, has already been referred to.
Fay v. Parker, 53 N. H. 342, where exceptions were sustained
against the rule given ut m'si prius.
Smith v. Bagwell, 19 F1a. 117 ( 45 Am. Rep. 12) is a case
where this question of <louble punishment was raised and the
constitutional question discussed at great length, and many of
the cases examined with great care.
In Henrickson v. I1'ir1gsbury, 21 Iowa, 380, the court say
they are called punitive damages hy way of distinction from
pecuniary damages.
In Boetcher v. Staples, 27 Minn. 308, 38 Am. Rep. 295, the
court say, i i They are intended in some measure as a punishment
-upon the defendant.''
In Cole v. Tucker, 6 Texns, 2G6, the court say, Compensatory damages are given when the injury is not tainted with frnud,
malice, etc. ; hut when these elements intervene, another
ingredient is added to ordinary constituents, viz : The senst\ of
wrong and insult.
In Borland v. Barrett, 76 Va. 128, 44 Am. Rep. 152, the
court say, Such damages, although sometimes denominated
vindictive, nre in their nuture compensatory as much ns tho~e
given for bodily pain, loss of time nnd expense incurred.
In the following cases, where exernp1ary damages were allowed
and sustained against the constitutional objection, it will be found
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that they invariably had some element of compensation to the
plaintiff to sustain them, and distinguish them from a penalty.
lVilson v. Middleton, 2 Cal. 54; Voltz v. Blackmcu·, 64 N. Y.
440; Kf!f v. Yowrnans, 20 Hun. 123; Millard v. Brown, 35
N. Y. 297; Gook v. Elli:s, 6 Hill, 466; Brown v. Swineford,
44 "\Vis. 282; 28 Am. Rep. 582; Gorwan v. TVatson, 18 Mo.
71 ; Hoadley v. Wcdson, 4,5 Vt. 289 ; 12 Am. Rep. H)7 ;
Srnith v. Holcomb, 99 Mnss. 552; Bi'xby v. Dunlap, 56 N. H.
45G; 22 Am. Rep. 475; Day v. TVoodworth, 13 How. 363.
In Prentiss v. Shaw, 56 Maine, 427, ,J. KENT says, The
damages, as our law now stands, are made up of injuries partly
private and partly public.
In Pike v. Dilli11r,, 48 Maine, 539, the citations there given
and the language of the court, clearly indicate that compensation
for some injury to plaintiff was regarded as involved and inherent
in the award of exemplary damages.
In Goddard v. Grand Trunk Ry. Go. 57 Maine, 202, the
presiding justice instructed the jury to consider all the elements
of damages, in estimating actual damages given in this case
except the malice of defendant.

S. 8. B,·own, also for defendant, in an able argument, contended that the motion to set aside the verdict should be sustained.
HASKELL, J.
Trespass vi et ar1nis, tried upon the plea .of
not guilty, on motion for a new trial because the verdict
is against law and evidence and the weight of evidence, and
because the damages assessed at five thousand dollars, are
excessive, and on exceptions.
I. The evidence discloses a most wanton, brutal and malicious
assault upon the plaintiff' by the defendant with deadly weapons,
accompanied with threats to take the plaintiff's life, and without
any provocation whatever.
To hold that the verdict is against law and evidence would be
absurd ; and to say that it is excessive would be invading the
province of the jury, no member of which is shown to have been
actuated by any improper motive. It is a case where exemplary
or punitive damages are clearly ,varranted by the evidence, and
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the court cannot say the jury has awnrded a sum larger than is
reasonable and proper, and necessary to have that salutary effect
intended by the law in such c:1ses. Goddard v. The r;mnd
Trunk Railway Co . .57 .Maine, 202.
II. It is settled in· this state, that evidence of the aetual
pecuniary ability of the defendant may he shown to bear upon
the amount of damages, necessary in such cases to work obedience
to the law and a warning to others not to commit a like offense.
The evidence, therefore, admitted tending to show the number
of the defendant's herd of horses and cattle was competent for
that purpose. Johnson v. Sniitlt, G4 Maine, 553.
III. The court instrncted the jury thnt evidence, tending to
show malice by the defendant as aggravating his assault upon
the plaintiff, might be considered in assessing the actual dnnrnge8
sustained, even though exemplary or punitive damages should be
added thereto.
Exemplary or punitive damages cannot he demanded as a
matter of right; actual damages may be; and whatever
elements make the measure for the latter cannot be withheld or
excluded therefrom because the former may or may not he
awarded. Malice is a pre-requisite to the former, and may he a
factor in the latter. The plaintiff had a right to demand and
recover bis actual damages; and if the assault was premeditated
and malicious, can it be said to have worked no greater injury
than if it had been provoked or resulted from mistake? If one
assaults another, mistaking him for an enemy who ha<l wronged
him, would the injury be as great, and the suffering as keen an<l
intense, and continue so long after the mistake became known, as
where the insult and injury must forever remain burning like a
red hot cinder in the eye?
The actual injury to one'8 person may be the same, whether
inflicted by design or accident; but the body of a man is of little
moment, compared with the life that temporarily abides in it.
Mental suffering may not result from bodily harm alone, but
most keenly may flow from those causes tending to degrnde and
humiliate the spirit and self respect of a man. Ja1nes v. Campbell,
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5 C. & P. 362; 1lfeapher v. Driscoll, 99 Mass. 281; Hawes v.
I1nowles, 114 Mass. 519.
IV. It is settled law in this state, that exemplary damages
may he allowed, in cases like the one at har, in addition to the
aetual damages sustained. Pike v. Dilling, 4~ Maine, 539 ;
Goddard v. Grand Tnuik Railway Oo. 57 Maine, 202;
Johnson v. Smith, 64 Maine, 553.

V. The presiding jw,tice properly reviewec1 the evidence, und
submitted to the jury, in a pointed and appropriate manner, the
various issues upon which it was their duty to pass, and the
court perceives no error, either of manner or substance, in those
portions of the charge excepted to.
vVALTON,

111otion and exceptions oven·u led.
LIBBEY, EMERY and FOSTER, JJ.,

DANFOH,TH,

concurred.
RuFus S1nTH vs.
Cumberland.

INHABITANTS

of

BRUNSWICK.

Opinion February 20, 1888.

New trial. Estoppel. Prior juclgment. Former action.
In an action of case, to recover damages for an alleged injury to the plaintiff's
premises, by reason of the wrongful acts of the defendants in constructing a
ditch by which, for a period of six years prior to the commencement of the
suit, large quantities of water were conducted across the defendants' land
and clisch:trged upon and against the premises of the plaintiff, thereby causing his land to be unclel'mined, excavatecl, and otherwise damaged; Jlelcl,
that a new trial will not be granted, upon a motion to set aside the verdict
where the evidence is conflicting, ancl the case has been left to the cletermin~
ation of the jury under a clear and impartial charge.
Nor does the fact that a verdict has been rendered in favor of the defendants
in a former action between the same parties, brought more than six years
before the commencement of this suit, necessarily constitute a bar to the
present action.
It is not enongh, by way of estoppel, to show that the matter in controversy
may hav,! been determined in a former litigation between the same parties.
It must, in order to constitute a bar, be made to appear affirmatively by
legal evidence that it was in fact cletermincd.

o~

motion of the defendanb, to set aside the verdiet and for
new trial.
The opinion states the ease.
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John J. Perry and Dennis A. Meaher, for the plaintiff.
,vhen a verdict may be set aside. Elliott v. Grant, 59 1\faine,
418 ; Hunte,· v. I-Ieath, 67 Maine, 507 ; Staples v. TVelUngton, 58,
Maine, 453; Enfield v. Bw;well, 62 Maine, 128; Glidden v.
Dunlap, 28 Maine, 379; llanclly v. Call, 30 Maine, 9; Ftanklin
Barde v. Pratt, 31 Maine, 501 ; lVest Gardiner v. Far·1nin_qdalc,
3G Maine, 252; Weld v. Ohadbounie, 37 Maine, 221; Ooonibs
v. Topsham, 38 Maine, 204; B1·yqnt v. Glidden, 39 Maine,
4,58; I-Junne1oell v. Jiobart, 40 Maine, 28; Sau,iyer v. Niclwls,
40 :Vlaine, 212; J1fz'.lo v. Gal'diner, 41 Maine, 54H; IIill v.
Nash, 41 Maine, 585; Beal v. Oanninylwm,, 42 Maine, 362;
Goo.7ins v. Gilnw,·e, 47 Maine, 9; Williams v. Buka, 49
Maine, 427; Peabody v. Hewett, 52 Maine, 33; Par·nwn v.
Vir,qin, 52 Maine, ,57G; GleClson v. Breinen, 50 Maine, 222;
Dmwn v. Srni'tlt, 52 Maine, 141; Stmie v. Augusta, 46 Maine,
127; Readfield v. Shaver, 50 Maine, 36; Darby v. Hayford,
56 Maine, 246; Bislnp v. Williarnson, 8 Maine, 162.
A::,; to fbwage of surface watei·. Ban:-101· v. Lansil, 51 Maine,
521; Ginn,n v. l-Iu.7a:hn, 10 Allen, 106; Flagg v. ~Vol'cester,
13 Gra,y, 601 ; Chase v. Silverstone, G2 Maine, 17 5 ; Dickinson
v. Wrncester, 7 Allen, 22; Angell, VVatercourse, 6th. ed. 136,
138; White v. Oltapin, 12 Allen, 516; _._~iller v. Laubach, 47
Pa. 154; Tillotson v. Smitlt, 32 N. H. 90; Butler v. Peck, 16
Ohio St. 334.
Weston Thompson, for defendants.
·when the railroad was huilt ( about 1846), the embankment
and the weight of it prevented. the further escape of water from
the place by percolation, so that 1t began to accumulate on the
town farm of the defendants and on adjacent lands. See Greeley
v. Jlfaine Cenlt'al, 53 Maine, 200.
Now the question whether the town is liable for a washout at
that place, caused by that ditch, has been once tried, and settled
by the judgment rendered in the first case. The town is not
bound to try that quet-ition over again with Smith as often as he
can find means to sue. The judgment settles the question of
liability on the conceded facts. It is a bar to thi:-; action, unless
the plaintiff shows that since the former nction was begun, the
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town has done something to make the flow of water there
wrongful. It was not necessary to plead the judgment in bar.
53 Maine, 149, 258; 49 Maine, GS; 1 Greenl. Ev. 531.
A watercourse, which may not he lawfully obstructed 01·
diverted is not made by human agency, but is a natural stream,
having defined banks and bed through which water usually,
though perhaps not constantly flows. Angell on \\r atercourses,
4 to 4 d.
The doctrine of Greeley v. ,.."lJJaine Central, befi:>1·e cited, that
no action lies for turning mere surface water upon land of
another, is as well settled and as certain as anything: in the law.
The same rule applies to swamp water and spring water as to
surface water. Angell on Watercourses, 108 a to 109; il101Tison
v. Bucksport, R.R. Co. G7 Maine, 353; Stanchfield v. Newton,
142 Mass. 110; Swett v. Cutts, 50 N. II. 439; S. U. 9 Arn.
Rep. 276; Hoyt v. City of Hudson, 27 Wis. G5G; S. C. 9 Am.
Rep. 4 73 ; Olwse v. Silverstone, f>2 Maine, 17 5 ; Chesley v.
Ill'.n!l, 74 Maine, 1G4; Dickinsmt v. }Vorceste1·, 7 Allen, 19;
Gannon v . .Har,qadon, 10 Allen, lOG; Franklin v. Fisk, 13
Alien, 211; Tunier v. Dartnwuth, 13 Allen, 291; 100 Mass.
181; 120 Mass. U9; Rawstl'On v. Taylor, 11 Exch. 3(W;
(heali'ex v. Hayw(ffd, 8 Id. 291 ; lVood v. Wand, 3 Icl. 748 ;
B1·oadbent v. Rarnsbottorn, 11 Id. 602; Olwtjield v· Wilson,
28 Vt. 49; Buffum v. Han·is, 5 R. I. 2,4,3: Betlwll v. Seffert,
. 77 Ind. 302; Oairo R. R. Oo. v. Howey, Id. 3G4; Barkley v.
lYilcox, 86 N. Y. 140; Smith v. Thackel'Cl!t, L. R. l C. P. 5G4;
Popplewell v. Hodkinson, L. R. 4 Exch. 248 ; Humphn:es
v. Bro,qden, 12 Q. B. 739; lVilson v. Wadell. 2 App. Cas.
95 ; Elliott v . .Nm·thecu-item Ry. Co. IO H. L. Cas. 333 ; Pm·tridge v. Scott, 3 Mee~. & W. 220 ; GorJdale v. 'I1uttle, 2H N.
Y. 459; .New Albany &c. R.R. Oo. v. Peterson, 14 Ind. 112;
S. C. 77 Am. Dec. GO; Brown et. al. v. lllins, 71 Am. Dec.·
49; llaldernan v. Bruclchart, 84 ld. 511; Bowlsby v. Speer, 8G
Id. 216; 87 Am. Dec. G27, note; Delkiv. Yownaru-:, G Am. Hep.
100; Roath v. D1·i.-;coll, 52 Am. Dec. 352; Wee/fie v. N. Y.
Cenfral, 13 Am. Rep. 467; Hou,qan v. Milwaukee, illl:., 14 Id.
502; Bangor v. Lansil 51 Maine, 521; Luther v. Winni"si1
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nient Oo. 9 Cush. 171 ; Pm·ks v. .Newburyport, 10 Grny, 28 ;
Flam; v. Worcesta, 13 Gray, 601: 1-lfw7Jhy v. Kelley, 68
Maine, 521; Gr·eenleaf v. Francis, 18 Pick. 117; Curtis v.
Eastern R. R. Uo. 14 Allen, 55; Ashley v. Wolcott et als. 11
Cush. 195;

.J.

The defendants' motion to set aside the verdict
in this case must he overruled. The evidence, when carefully
examined, will be found to furnish a sufficient basis upon which
the jury might found a verdict for the plaintiff.
The action is case to recover damages for an nlleged injury
to the plaintiff's premises by reason of the wrongful aets of the
defendants in constnwting a ditch by which for a period of six
years prior to the commencement of this suit, large quantities of
water ,vere conducted acmss the defendants' land and discharged
upon and against the premises of the plaintiff, thereby causing
his land to be undermined, excavated and otherwise damaged.
The evidence introduced on the part of the plaintiff, if it is to
he believed, is sn:ffieient to authorize the jury in returning a
verdict in his favor. In some respects the evidence is
conflicting. It does not so prepondernte in favor of the
defendants, however, as to warrant this court in setting the
verdict aside. It is a rule that a new trial will not be granted
when the evidencP is conflicting and the case has been left to the
determination of the jury under a clear and impartial charge.
Hunte,· v. Jieatlt, G7 ~Taine, 507. In this case the charge of
the pwsiding justice seems to have been satisfactory to both
parties. No exceptions were taken.
,,nrnre the evidence i8 conflicting upon points vital tn the
result, a verdict will not be reversed unless the preponderance
ng,tiust it is such as to amount to a moral cert,tinty that the jury
erred. Enfield v. Bn8well, G2 Maine, 128.
Nor does the fact that a verdict has been rendered in favor of
the clefendants in a former action lJetween the same parties,
necessarily constitute a l>ar to this suit. The former venlict may
have been rendered upon facts which, had they been proved in
this suit, might have caused the jury to render a verdict against
FosTEU,
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the pluintitf. The cause of nction in the present suit, as disclosed
by the evidence, is not the same as in the former. The jury
must have so found under the charge of the presiding judge.
The damages here claimed are for injuries happening to the
plaintiff's premises since the commencement of the other fJuit.
In the former suit _the plaintiff may have failed to show that he
hacl suffered any damage by reason of the alleged wrongful nets
of the defendants. The record introduced does not show upon
what grounds the defendants prevailed. Six year.-; intervened
between the two suits. The evidence in this suit, though more
or less conflicting, shows that the plaintiff's property has been
damaged within the six years next preceding the commencement
of this actiorL It is not sufficient by way of estoppel to show
that the matter in controversy may have been determined in a
forrner litigation betwef'n the same parties. It must, in order
to constitute a bar, be made to appP-tu· n:ffirmitively by legal
evidence that it was in faet determined.
Young v. Pritclw.1·d,
75 i\ifaine, 518; Hill v . .lJforse, 61 :Vlaine, 543.
The en uses of action diselosed in the two suits, as they nppenr not
only from the evidence, but from an examination of the declamtion in each suit, are not the same. Whether the defendants
prevniled in the former suit on the ground that the plaintiff had
failed to show that he had sustained damage, 01· on the
ground that the defendants were not guilty of any wrongful act
in relation to the construction or use of the ditch, does not
appear. The judgment in that suit is therefore no har to this
acticrn. Arnold v. Arnold, 17 Pick. 8 ; ...__7J1cDowell v. Langdon,
3 Gray, 513; Hill v . .Morse, supnt.
The damages do not appear to be excessive. There wns
evidence which might warrant the jury in awarding the 11mount
named. A period of six years was embraced in these damages.
During all that time the plaintiff claims that his land was injured
to a greater or less extent.
J.rlotion over1'uled.
PETERS, C. J., ,VALTON, VIRGIN, LIBBF~Y and HASKELL, ,J,T.,
concurred.
VOL. LXXX.
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Evidence. Handwriting. Standard of comparison. Practice.
In this state, when the genuineness of handwriting is in question, it may be
provecl by comparison with other handwriting of the party sought to be
charged, admitted or proved to be genuine.
Such writing is admissible in evidence, whether relative to the issue or not,
as a standard, for the purpose of comparison with the handwriting· in
controversy, to determine whether the latter is or is not genuine.
Before such writing can be admitted and used as a standard of comparison, it
must be proved or admitted to be the genuine handwriting of the party
sought to be charged.
The question of its admissibility as a standard, is to be determined by the
judge presiding at the trial.
So far as his decision is of a question of fact, it is final, if there is any proper
evidence to support it.
Exceptions to its admission will not be sustained, unless it clearly appears
that there was some erroneous application of the principles of law to the
facts, or that the evidence was admitted without proper proof of the
qualifications requisite for its competency.
Such standard may be compared by experts in the presence of the jury, and
they may express an opir1ion as to the fact, whether the controverted writing
is genuine, or not, founded upon such comparison.

ON exceptions.

The case und material facts are stated in the opinion.

H. JI. Burbank, county attorney, for the state, cited: R. S.,
c. 77, § 51; Burr v. Bucksport & B. R. Co. 64 Maine, 131;
Dunn v. J1elley, 69 Maine, 147; Jachwn v. Jones, 38 Maine,
187; Jones v. Roberts, (i5 Maine, 276; Fayette v. Chesterville,
77 Maine, 28; .Nunes v. Perry, 113 Mass. 27fl; Com. v. Uoe,
115 Mass. 504; Walker v. Cul'tis, 116 Mass. 98; Uom. v.
Bturtivant, 117 Muss. 137 ; Blair v. Pelham, 118 Mass. 421 ;
Uo8tello v. Crowell, 133 Mass. 352 ; Same v. Smne, 139 Mass.
590; Oopeland v. Wadleigh, 7 Mnine, 141; Pike v. Warren,
15 Maine, 390; 08good v. Lansil, 33 Maine, 360; Woodman
v. Chesley, 39 Maine, 45; Com. v. Hayes, 138 Mass. 185;
Hammond's Ow.i.e, 2 Maine, 33; Pa,qe v. Homans, 14 Maine,
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4 78 ; Hopkins v. Megquire, 35 .Maine, 78 ; TVoodman v. Dana,
52 .Maine, 11; Muine Constitution, Art. 1, § 4; R. S., c. 129, § 5.

Ifamilton and Haley, for defendant.
\'Ve understand that the wise provision of the English Common
Law which has been adopted by a majority of the states in the
Union, refusing to allow papers to he submitted to the jury to
he used as a standard to judge of the writing which is material to
the issue, has been relaxed in M:line, Massachusetts :rnd Con-.
necticut, but we contend thut the rule has not been relaxed as
for ns contended for in this case. The rule, ns it is settled in.
Massachusetts arnl Maine, is ns laid down by Greenleaf on Ev ..
Vol. 1, § 581.
In Richardson v ..ltewcornb, 21 Pick. 315, the court says thnt
if the paper is proved to be the hundwriting of the respondent
it was competent evidence. And the great caseof Commonwealth,
v. Eastman et als. the rule is laid down thus: "Nothing but
original signatures can be used as n standard of compari:;on hy·
which to prove other signatures to be genuine." 1 Cu~h. 189 ..
The same doctrine is recognized in .Llfoody v. Rowell, 17 Pick ..
490, where upon the question as found by the court, 11 whether·
it was competent in order to prove that a handwriting is genuine
or fabricated nnd forged, to give in evirlence another signature•
of the same peqmn to a paper, und othenvise competent evidencein the cause, to enable the court and jury, by an examination and,
comparison of the genuine specimen with the controverted one,.
to form an opinion whether the !utter be genuine or not." The•
court said, 11 \.Ve consider the question entirely settled in this.
commonwealth." Homer v. Wallis, 11 Mass. 309.
In Hmnmond's Case, 2 Greenl. 33, the court recognized the·
rule ns adopted in Massachusetts, where it was said, 11 A witness
may te:;ti(y that the signature in question j:, in the hand writing
of the person attempted to be clrnrged, from his acquaintance
with such person's hand."
The doctrine of Hammond's case is recognized in Pa,qe v.
Homans, 14 Maine, 478, nn<l in Sweetser v. Lowell, 33 Maine,
446, where it is said, ' 1 where hand writing is subject of contro-
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versy in judicial proceedings, witnesses who by study, occupation
and habit, hnve been skillful in making and distingui.:-hing the
charade1·istics of handwriting, nre allowed to compare that in
question with other writings, which are admitted or fully proved
to have come from the party, nncl to give opinions formed upon
-such comparison." Citing the Hammond case and Ric!1a1'dson
v. Newcomb, 21 Pick. 315.
But in my researches I have not been nhle to find :my authority
vv·hich allows the rule to be so pervcl'ted as to nllow experts in a
judicial proceeding to compare the disputed writings with other
disputed writings and give an opinion based upon such comparison, as was done in this C'ttse. In Woodman v. Dana, 52
:Maine, 9 1 8weetsa v. Lowell wns reaffirmed, the court saying,
'' Specimens of handwriting not otherwise pertinent to the issue,
h@t ndmitted or prnved to he genuine, may be introduced before
the court and jury, as a standard for examination and comparison."
As said by Greenleaf in the quotation from his work, '' only
papers conceded to be genuine are admissible as standards." In
R·iclwr-dson v. Newcomb, 21 Pick. 315, "nor can a paper proposed to he used a~ a standard he proved to he the original and
gennine signatures merely hy the opinion of a witness that it is
so, such opinion being derived solely from his general knowledge
of the hundwriting of the person whose signature it purports
to he."
In Homer v. TVallis, 11 l\fass. 30g, "the genuineness of the
stan<lard offered for compari::-on, the proof must be direct to the
fact of its having been written by the party, hy one who see him
write it.'' In Sweetser v. Lowell, 33 Maine, 446, says, '' The
standard must he folly proved or admitted." Woodm,an v.
Dana, 52 ~£nine, D, s:iys, "Specimen of writings admitted or fully
proved may he used as a standard."
FosTElt, J. The defendant was trie<l upon :m indictment for
libel. In the trial of the case the government offered certain
writings as being- in the handwriting of the defendant, for the
purpose of being used as a standard of comparison. Two
witnesses, claiming to have seen the defendant write, and to be
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acquainted with his handwriting, were introduced and testified
that the writings thus offered. were in the handwriting of the
defendant. Thereupon the eourt a<lmitted them for the purpose
for which they were offered, against the defendanfs ohjeetion.
Afterwards, during the trial, expert testimony was intrn<lul'ed
by the government and these writingR wern w~ed by them as a
stanclard of comparison, to which the defendant also ohjeeted.
To the rnling and decision of the court admitting the writings ns
a standard of comparison, and their use by experts, the defendant
excepted. It i-:; in relation to the correctness of thot-e rulings
only that any question i:-; raised by the hill of exceptions.
The pl'ineipl~s governing this case seem to be pretty thoroughly
settled by the decisions of the court in this and other states.
The question came before the court in lVlassaclrnsetts, in
Commonwealth v. Uoe, 115 Mass. 504, where it was held that
beforn a writing can he used as a standard of eomparison of
handwriting, it must be proved that the specimen offered as u
standard is the genuine handwriting of the party sought to be
charged, and that the question of its admissibility ns a standard
is to be determined by the judge presiding nt the trial, m1d so
fur as hi:-; decision L, of a quc:-tion of fad merely, it b final, if
there is any proper evichmce to support it; and that exceptions
to its adrnis~ion as a stand:1rd will not be sustained unless it
clearly appears that there was sorne enoneou:-; application of the
principles of law to the fads of the case, or that the evidence was
admitted without proper proof of the qualifications requi:-;ite for
its competency.
The same question has very recently heen before the court in
V ernwnt in the case of Rowell v. Fuller'8 Estate, 59 Vt. 688,
( 5 N. E. Rep. 217) whern the court, reviewing the decisions
there, says that the que:-tion has not heforn been authoritatively
det·ided in that state, nnd lnys down this rule: That when a
writing is disputed and another is offere<l in proof us :J standard,
th~ coui't should first find m; n, fact that the latter is genuine,
and then submit it to the jury in comparison with thi1t in controversy.
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The doctrine as enunciated in Oom:nwnwealth v. Goe, .~upra,
which is the same as that so recently settled in Vermont, has
since been re:dfirmed in Costello v. Growell, 133 Mass. 352, and
again in Costello v. Growell, 13~ Mass. ~90.
The rule in England is now the same as in M~ssachusetts and
Vermont. For centuries, however, it was otherwise, and the
Engfo,h courts denied the admissibility of such testimony altogether, until 1854, when parliament, by 17 and 18 Victorin, c.
125, p:1sse<l what is known :ts "The Common Law Procedure
Act," which provides that '' comparison of n dh,puted writing
with :my writing proved to the satisfaction of the judge to be
genuine, shall he permitted to be made by witnesses; and such
writings, and the evi<lence of witnesses respecting the same, may
he submitted to the court and jury as evidence of the genuineness, or otherwise, of the writing in dispute." Under this rule,
when any ·writing is proved to be genuine to the sntisfaction of
the presiding judge, it shall be admitted as a standard of comparison. By the English rule under this statute the jury need
not consider or inquire into the genuineness of the writing
introduced for the purpose of comparison, as the statute obviates
the ncce:-;sit.Y of an.v such inquiry and makes the finding of the
judge conclusive on that point.
In the light of the authorities, and the decisions in those jurisdictions where the same rule prevails ns in this state in relation
to proof of handwriting hy comparison, ,ve believe the rule
adopted hy them, upon the question by ·whom the genuineness
of the standard is to be determined, to he the more C8rrect and
satisfactory one.
Notwithstanding that, however, there are courts of high
standing, an<l for whose decisions we have great respect, which
have adopted a different rule, and which hold that the jury
should ultimately pass upon the question. Such is the rule
in New Hampshire, where, as it is well under:-;tood, the doctrine
of proof of handwriting by comparison has ahvnys clung more
tenaciously to the conservative English common law rule, than
ever appeared satisfactory to the courts of Maine, J.\fos:-;adrnsetts, Connecticut, Vermont und some of the other states.
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SARGENT, C. l., speaking
of the introduction of evidence to prove the genuineness of the
handwriting offered as n, standard, says: "It is to he received,
and then the jury nre to be instructed that they nre fin,t to fin<l,
upon all the evidence bearing upon that point, the fact whether
the writing introduced for the purpose of comparison, or sought
to be used for that purpose, is genuine. If they find it is not so,
then they are to lay this writing and all the evidence based upon
it entirely out of the caRe; hut if they find it genuine, they are
to receive the writing and all the evidence fi:nmded upon it, nnd
may then irn,titute comparisons themselves between the paper
thus used and the one in dispute, arid settle the finnl ~md main
question whether the signature in dispute is or is not genuine."
In Oostello v. Orowell, 139 Mass. 5H0, it ,vtts said that unless
the decision of the judge in admitting the specimens as standards
is founded upon error of law, or upon evidence which is, as
matter of law, insufficient to justify the finding, the full court
will not revise it upon exceptions. The same pl'inciple is laid
down in Nune.,; v. Perry, 113 Mnss. 276, nn<l cuses there cited.
In the case before us the te::_1.tirnony in proof of the genuineness
of the standard, came from witnesses who. if they are to be
entitled to credit, were qualified to testify in relation to the
genuineness of the defendant's handwriting. It wns in accord:mce with the well settled doctrine of this state ns htid down in
Woodman v. Dana, 52 Maine, 13, where the court in :m
exhaustive nnd carefully considered opinion by R1cE, J .• reviewed
the authorities, and stated as a principle well established that
the handwriting of a person may be proved by any person who
has acquired n know]edge of it, as hy having seen him write,
from having canied on a eorrespondcnce \Yith him, or, us wns
decided in liarnrnorul's Uase, 2 Maine, 32, from :rn acquaintance
gnined from having se2n handwriting acknow]edged or proved to
be his. Pa,qe v. Homans. 14 Maine, 481; 1 Greenl. Ev.§ 577;
Wharton on Ev. § § 707, 709.
The New Hampshire court, in the case to which we have
referred, speaking of what proof i::, necessary in establishing the
genuineness of the standard, say that uny competent evidence
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tending to prove that the papel' offered as a standard of comparison
is genuine, is to he received, whethel' the evidence he in the
nature of an admission, 01· the opinion of a witness who knows
his handwriting, or of any other kind whatever.
And in Vermont, in the case of Bowell v. Fuller's Estate,
already cited, it was insisted in argument that the evidence was
legally insufficient to warrant the court in admitting the standard
in evidence a~ genuine; but tho court t:iay, that while great care
should be taken that the standard of eompari:-:;on shoul<l be
gcinuine, yet any evidenee pel'tinent to the issue is udmissihle.
In the case under consideration thel'e was the testimony of two
witnesse~ who stated their knowledge of the handwriting- of the
specimens offered, and that the handwriting was that of the
defendant. It \Vas upon this evidence that the court admitted the
same as a standard of compari::;on, an<l for no other purpose as
stated h,r the court, and as the exceptions themselves show.
The derision of the judge presiding was based upon certain
elemenb of fact, as to whether the speeimens of writing were
sufficiently proved to have been written hy the defendant to allow
them to be infroduced and submitted to the jury as a standard.
That fact he cletennined. h_y admitting them in evidence and
allowing them to he suhmitted to the jury for that purpose after
the testimony of the witnesse:-, for the government as to their
genuineness. His decision must be final and conclusive, "unless
it is made cleal'ly to appear that it was based upon some erroneous view of legal principles, or that the ruling was not justified
by the state of the evidence as prnsented to the judge at the
time." Nanes v. Pary, 113 Mass. 276; Jones v. Roberts, l:>5
Maine, 27G; 001nmonwealtlt v. Ooe, 115 Mass. 505.
The same principle applies as in determining whether or not
a witness introduced as an expert is competent by his study,
business, or other qualification to testify. This is a preliminary
question for the court. An element of fact is involved to be
decided hy the court upon which the capacity to testify depends.
Upon that question the decision of the judge, like all decisions
of a similar character, is and must be, for obvious reasons, final
and conclusive, unless upon a report of all the evidence bearing
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upon the question it is ~hown to be without foundation, or is
bnseJ upon some erroneous application of legal principles.
Comnwnwealtli v. Sturtivant, 117 Mass. 137; Fayette v.
Chesterville, 77 Maine, 33. The judge presiding is to hear and
consider this preliminary evidence and to deeide ,vhether it is
credible or not, and his decision as to its creclil->ility, like that of
a jury upon questions of that kind, is conclusive. Foster v.
Mackay, 7 Met. 538.
The evidence upon which the deci:-,ion of the court was based
in admitting the several writings for the purpose offered is before
us, and form a part of this bill · of exceptions. This evidence,
as in all cases where the discretion and judgment of the court is
brought into requisition, involves so much of the element of fact
that great consideration must necessarily he given to the decision
of the presiding judge. vVe do not feel auth<1rized from an
examination of it to say that he was not warrnnted in admitting
the writings offered, and for the purpose claimed; nor do we feel
that there ,vas any such error in the decision to which he arrived
in admitting them as to call for any revision by this court upon
exceptions. Commonwealth v. JJforrell, 99 Mnss. 542; O'Connor
v. Hiillinan, 103 Mass. 549; Clapp v. Balch, 3 Maine, 219.
Notwithstanding the common law rule in Englnnd and in
several of the states does not allow the proof of handwriting by
comparison of hands as lihei·:dly ns in Maine, Massachusetts and
Connecticut, ( MooJ'e v. United States, 91 U. S. 273) yet it has
al ways been the practice in these states to introduce other
writings, admitted or proved to be genuine, whether relative· to
the issue or not, for the purpose of comparison of the ·hand,vriting. The object is to enable the court :rnd jury, by an
examination and comparison of the standard with the writing in
controver:-;y, to determine whether the latter is or is not genuine.
Hamnwnd's Case, 2 MMine, 35; · Chandler v. LeBaron, 45
M:tine, 53G; Woodman v. D:ina, 52 Maine, 13; Horner v.
· Wvillis, 11 Mass. 3U9; Moody v. Rowell, 17 Pick. 490;
Ricltm·dson v. Newcomb, 21 Pick. 315; Lyon v. Lyman, 9
Conn. 55.
:, For this purpose," observes the court in Woodrnan v. Dana,
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supra, "the specimens of hand writing, not otherwise pertinent
to the issue, hut admitted or proved to be genuine, may be
introduced before the court and jury, as a standard for comparison
by which to test the genuineness of the writing in controversy,
and for this purpose such standard specimens may be compared
by experts in the presence of the jury, and such experts are
permitted to express an opinion as to the fact whether the controverted paper he genuine or not, founded upon such comparison."
The exceptions present no objections in relation to the use of
the writings admitted by the court as stnndnrds, by experts,
which are not fully authorized by the foregoing decision of our
own court and the authorities genera11y. Wharton on Ev. §
719. and cases cited.
No exceptions were taken to the charge of the presiding
judge, and as the only questions open for consideration before
this court are those presented in the bill of exceptions, ( Withee
v. Brooks, 65 Maine, 14) it becomes unnecessary to enter upon
the consideration of the other questions urged by the learned
counsel for the defendant.

Exceptions overruled.
PETERS, C. J.,
JJ., concurred.
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Evidence. Bill of sale. Mortgage. Bill of parcels.
In an action at law, parol evidence is inadmissible to prove that a formal
bill of sale, which is absolute in its terms, was not intended to be absolute,
but was given as a pledge or mortgage.
But this rule has no application where the instrument consists of a mere bill
of p:ircels, not used or designed to embody and set out the terms and conditions of a contract of sale.
A bill of parcels is in the n:1.ture of a receipt., and, as between the parties to
it, is always open to parol evidence to show the real terms upon which the
agreement of sale was m:tde.

ON exceptions and motion.
The case and material facts are stated in the opinion.
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A. McNichol, for the plaintiff, cited: Hazm·d v. Loring, 10
Cush. 267; Shaw v. Wilshire, 65 M::tine, 485.
E. E. Livermore, for defendant.
The courts of this state have uniformly held, in actions at law,
parol testimony is not admh,sible to vary the terms of a written
document, or to show that a hill of sale, absolute in its terms, was
intended as security for a loan of money~ and the latest decisions
of the supreme court c>f Massachu~etts are to the same effect.
O,:;good v. Davis, 18 Maine, 146: 8/zaw v. Shaw, 50 Maine,
94; l-lancoek v. Fairfield, 30 Maine, 299; Bryant v. Crosby,
36 Maine, 563; Steven8 v. Haskell, 70 Maine, 202; Reed v.
Reed, 71 Maine, 156; Pennock v. McOromick, 120 Mass.
275; Philbrook v. Eaton, 134 Mass. 398.
No delivery of personal propert_y named in a formal bill of
sale is necessary to pass the title, as between the original parties.
And this rule of law is well settled hy the courts. Richa1·dson
v. l{bn'Jall, 28 Maine, 463; Philbrook v. Eaton, 134 Mass.
398; Phillips v. Moor, 71 Maine. 78.
The question, whether the bill of sale was a pledge, or
equitable mortgnge, belongs to the equitable juri::_;;diction to
determine; it cannot be determined bylaw. Jewett v. Jl.fitchell
72 Maine, 28; See also Bailey v. Knapp, 4 New England
Reporter, 280.
FosTEH, ,1. This was an action on the case for negligence in
the management and care of the plaintiff's horse while in the
dcfendanc's pasture.
The defendant introduced in evidence the following writing:

"$300.
April 16, 1884. Eastport, Maine.
I have this day sold to S. N. Frost, my red mare lately owned
by J. Rogers, of Pembroke, together with top buggy, and pung,
harness, robes and blanket and haltP;r, for the sum of three
hundred dollars. $300.
Payment received,
Robert J. Grant."
Thereupon the plaintiff, against the objection of the defendant,
offered oral testimony to prove that the foregoing instrument was
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not intended as an absolute sale, but as a mortgage to secure the
payment of n debt which the plaintiff owed the defendant, and
that the debt had been mostly paid.
To the admission of this evidence the defendant excepted, :md
this is the only question raised by the bill of exeeptions. The
action is between the original parties to the instrument, and no
question arises as to the rights of third parties, crellitors, or
bona fide purdrnsers.
The contention of the defendant is thnt this was a 1,ill of sale,
absolute upon its face, and that parnl evidence is not admissible
in an action at law to contradict, va,·y, or explain the contents of
a written instrument.
The rule relied on hy the defernbnt is well establishe<l, that in
an action at law parnl evidence is inadmissible to prnve that a sale
in writing, which is absolute in its terms, was not intended to be
absolute but was given as a pledge or mortgage. This <loctt·ine
is sustained by numerous authorities, among which may be cited:
B1·11ant v. Crosby, 3o Maine, 563; Harpei· v. Ross, 10 Allen,
332; ~Vewton v. Fay, Id. 507; Pennock v . .McCormi'.clc, 120
Mass. 277; Plzilbroolc v. _Eaton, 134 Mass. 400.
In such case the written contract mm,t govern. It speaks for
itself. The parties having reduced their contract to writing,
their rights must be governed by and depend upon its terms us
the1~ein expressed, irrespective of any parnl eridc11<:e of what wns
intended, or what took place previous to or at the time of the
making of the contract.
But while it is the well settled general rule that parol evidence
is ina<lmissible to contradict, vary or explain the terms of a
written instrument, it has no npplication when the instrument
consbts of a mere bill of parcel:.:~ not used or designe<l to embody
and set out the terms and conditions of a contract of sale. Such
a hill of parcels is an informal document, intended only to
specify the price, the articles, the names of the buyer }ind :.:eller,
and a receipt of payment. It is in the nature of a ree<:'ipt, and,
as between the pat-ties to it, is always open to parol evidence-an
exception to the general rule - to show the real terms upon
which the agreement of sale was made. l-Iazard v. Loring, 10
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Cush. 2G8; Caswell v. Keitlz, 12 Gray, 351; Shaw v. Wilshire,
G5 Maine, 485 ; Fletcher v. Willard, 14 Pick. 46G ; Atwater
v. Clancy, 107 Mw,s. 3 7 5 : Harris v. Johnston, 3 Cranch, 311 ;
Wallace v. Rogers, 2 N. H. 50G; He1·s01n v. Henderson, 21
N. H. 224; Jones on Chat. Mort. § 21.
The defendant falls into an error when he assumes that the
instrument in question is a formal bill of sale, and therefore not
subject to parol evidence even between the parties to it. It is
not a formal bill of sale whatever designation the parties may see
fit to give it. It is in law but a mere bill of parcels, like those
in Hazard v. Loring, 10 Cush. 267; Stacy v. I!'ernp, 97 Mass.
167-8; Atwater v. Clancy, 107 Mnss._375; Fletcher v. lVillanl,
14 Pick. 46G; llilbrith v. O'Brien, 10 Allen 104; Shaw v.
Wili,hfre, 65 Maine, 492; where the court hns directly pas':5ed
upon the question, and held that such instruments were not
contracts within the rule excluding pnrol evidence, but that they
lVere only bills of parcels, and, a:, such, open to explanation by
parol evidence of their ohject and purpose.
In the ca::,e at bar pal'Ol evidence w,ts offered by the plaintiff,
after the introduction of the instrument by the defendant, to
prove the real terms upon vvhieh the agreement of sale wa~ made.
Upon well settled prineiples the evidence was competent und
proper as between the parties. The exceptions therefore must
be overruled.
A eareful examination of the evidence satisfies us th:1t the
motion to set aside the verdiet cannot be sustained. The evidence,
to be :mre, is somewhat conflieting, as it i~ in most cases of this
kind; but we do not feel ,varranted in saying that the jury ,vere
inflnented in their decision by any such improper bias or
prejudice as would justi(y this court in setting aside their verdict.

Exceptions and nwtion overruled.
PETERS,

concurred.

C . •J.,

DANFORTH, VIRGIN,

E:vrnRYand

HASKELL,

JJ.,
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KING

Andrnscoggin.

vs.

STEPHEN HAYES.

Opinion February 23, 1888.

Constitutional law. Cruelty to animals. R. S., c. 124, § 42.
So much of R. S., c. 121, § 42, as authorizes an officer or agent of a society
for the prevention of cruelty to animals, to condemn, conclush·ely fix the
value of, and kill a horse, without notice to the owner, that he might be
heard, is in violation of the constitution.

ON exceptions.
The opinion states the case.
The exceptions were to the mling of the court that the
defendant, being an agent of a society for the prevention of
cruelty to animals, was justified by R. S., c. 124, § 42. in killing
the plaintiff's horse.

Savage and Oakes, for the plaintiff, cited: Constitution of
Maine, Art. 1, § 6; E:imes v. &wage, 77 Maine, 212; Dunn
v. Burleigh, 62 Maine, 24; Saco v. Wentworth, 37 Maine, 165;
1 Kent. Com. 13; Allen v. Jay, 60 Maine, 138; State v.
Doherty, GO Maine, ,504; Story, Com. on Const. 6Gl; Po1·tl .md
v. Bangor, 65 Maine, 120; 79 Am. Dec. 529; 24 Am. Dec.
538, n; 48 Am. Dec. 272; 47 Am. Dec. 440; 83 Am. Dec.
729, 731.
1

Frye, Cotton and White, for the defendant, submitted without
argument.
PER CuRIAM. This is an action of trespass for killing the
plaintiff's horse.
The defendant justified as an agent of the society for the
prevention of cruelty to animals, he first having strictly followed
the provisions of R. S., c. 124, § 42.
The appraisers adjudged the horse to be of no value, and so
testified before the jury in this action; but the jury fixed the
value at thirty dollars.
·we are of opinion that so much of the provisions of R. S., c.
124, § 42, as allowed the defendant to condemn, conclusively fix
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the value of and destroy the plaintiff's horse, without any notice
actnal or constructive to the owner in order that he might be
heard, is in violation of the fundamental law, which prohibits
any person of being deprived of his property without due process
of law. Dunn v. Burleigh, 62 Maine, 24.
Such have been the adjudications even in regard to the
destruction of intoxicating liquors intended for unlawful sale,
Fuller v. McGirr, 1 Gray, 1; Lincoln v. Smith, 27 Vt. 355.
Our own statute contains provisions for notice before destruction
of such liquors, R. S., c. 27 § 41. Same has been held in
relntion to gambling implements.
Lowry v. Rainwatel', 70
Mo. 152; S. C. 35 Am. Rep. 420. See cases in note 48, Am.
Dec. 272, et seq.

Exceptions .mstained.

TAMLIN ELWELL

Washington.

vs.

CORNELIUS SULLIVAN.

Opinion February 25. 1888.

Practice. Ei:p1·essiun of opinion by the court.
Remarks of the presiding justice when made to counsel in relation to the
manner of conducting a cause then on triul, are not to be regarded as the
expression of an opinion upon " issues of fact" within the prohibition of
R. s., c. 82, § 83.
When counsel regard a remark of the presiding justice as such an expression
of opinion he should call the attention of the court to the fact at the time.

ON exceptions hy the defendant.
The point is stated in the opinion.

George Walker, for the plaintiff.
Ha1·vey and Gardner and A. J.WcNiclwl, for the defendant.
The remark of the presiding justice that the te::atimony of the
defendant '' does not contradict Mr. \Valker at all," was an
expression of opinion upon the evidence, in the presence and
hearing of the jury. It was none the less an expression of
opinion because made to counsel. It was un incident of the
trial and calculated to influence the jury quite as much ns if
addressed to them in the charge, und it is not to he as::;umed that
they were not influenced by it.
·
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Though men are met who boast that they are so independent
as to pay no regard to the arguments of counsel, nnd sometimes
they nre equally regardless of the court, yet the fact is that men
are mre who are not influence.d by the opinion of others, whenever and wherever they have the responsibility of deciding any
question of importauee addressed to them.
There can scarcely be any more effedive way of influencing
the jury hy the presiding justice than by remarks interposed
during the presentation of the evidence which indicate a leaning
or opinion to the one side or the othel'.

FosTER, ,T. There is but one ground of complaint in the hill
of exceptions which i:S presented for our consideration. That
relates to a renrnrk of the presiding justice made to counsel during
the progress of the trial.
Counsel had stated to the court, nfter inquiry as to the purpose
of certain testimony, that he proposed to contradict the statements
of the witness, vYalker, who had testified upon the other side.
Thereupon the testimony was admitte<l. After the answer of
the witness had been given, the court remarked to the counsel
of whom the inquiry had been made: '' That does not contradict
Mr. vValker nt all."
No exceptil>n was taken, nor was any objection to the remark
made known to the presi<ling justice, until after the jury bad
returned their verdid.
It is now claimed that the remark thus made was in violation
of R. S., c. 82, § 83, and that a new trial should be granted for
that 1·eason.
._
We <lo not think the ::,tutute prohibition should be npplied in
this case. TLrn court has <luties, as well as counsel, in the trial
of ea uses. And it is not every rernark of the presiding justice,
especially when made to counsel in relation to the manner of
conducting a en use, that is to be regarded us the expression of an
opinion upon '' issues of fact.'' If counsel thought the remark
was in contravention of the statute, and he was desirous of
preserving his rights by exceptions, it was his duty to call the
attention of the court to the fact at the time, instead of lying by

HILL V, :MCNICHOL,

209

in silence and taking the chance of a verdict in his favor, and
complaining afterward.
It has long been settled that if the presiding judge in his charge
inadvertently assumes as uncontroverted any matter of fact in
evidence upon which either party desires to raise an issue to the
jury, or if through inadvertence he misstates ~my material fact·,
it is the duty of counsel to call the attention of the judge to the
ermr at the time in order that the rnistnke may be rectified
before the case is submitted to the jury. When this is not done
it iE- regarded as a waiver of exceptions on such matters.
Harvey v. Dodge, 73 Maine, 318; Mw·chie v. Gates, 78
Maine, 306.
The analogy is strong between these principles and the case at
bar. The duty of counsel is no more imperative in one instance
than in the otlrnr.
If the excepting party in this case could properly he said to
have had any just cau:,e of complaint, we have no doubt he waived
the same by neglecting to make his objections known to the court
at the time. State v. Bowe, 61 Maine, 175; McLellan v.
Wheeler, 70 Maine, 287; State v. Benne,·, 64 Maine, 267;
State v. TVilkinson, 76 Maine, 323.

Exceptions overruled.
PETERS, C. J., ,VALTON, DANFORTH, EMERY and HASKELL,
JJ., concurred.
ELIZABETH HILL vs. ARCHIBALD McNrnnoL, Administrator.
Washington.

Opinion February 27, 1888.

Deed. Delivery. Instructiuns. Damages.
Where a deed, made by A to B is found in B's possession long after its elate,
the controversy being whether the deed was delivered to B, or was surreptitiously obtained by B without delivery, it was not error for the judge
to instruct the jury, that an intention that there shall be a delivery must
exist in the minds of both parties, to be evidenced by words or act, or by
words and act combined. Nor was it error in such case to instruct that it
is not evidence that a deed has been delivered because containing the words,
"signed, sealed and delivered," nor because it has been recorded in the
public registry.
VOL. LXXX.
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. Nor was it error for the judge to remark to the jury that there was not a
scintilla of evidence (meaning actual evidence), that the grantee had the
deed before the first time found in her possession, the fact bearing out the
statement, the statement being accompanied with the explanation that
having the deed at any .time in her possession the presumption would be
that it was delivered to her at its date.
Nor was it error, upon the question of delivery for the judge to say to the
jury that "it is a general rule of law, that where a person sees another
conveying property which belongs to himself instead of to the person conveying·, and makes no dissent when he should dissent, he is estoppecl from
making a claim;" referring to her act of signing away her dower in her
husband's deed of the same property which the disputed deed had apparrently conveyed to her.
\\rhere, in such case, the judge peremptorily instructs the jury to return a
verdict for a certain sum named, provided they find a deliyery of the deed,
and they return a verdict for the defendant, thereby finding no delivery
and consequently no damages, instructions which ett'ect only the amount of
damages become immaterial.

ON exceptions, and motion to set aside the verdict.
Assumpsit for money had and received against the administrator of the insolvent estate of Monroe Hill, brought under the
statute, upon appeal from the allowance of the claim by the
commissioners of insolvency.
The material facts are stated in the opinion.

S. 0. Strout, for the plaintiff.
The courts uniformly regard this evidence of possession of the
deed, with the presumption which it raises of n, proper delivery,
as pri1na facie sufficient, until overcome by counter proof.
Butr-ick v. Tilton, 141 Mass. 95; Patter:wn v. Snell, 67 Maine,
561 ; Sweetser v. Lowell, 33 Maine, 447; Webster v. Galden.
55 Maine, 171 ; Blethen v. Dwinel, 34 Maine, 135.
"\\.rhen there is no evidence in the case, as here, of the fact
assumed in the instruction, it is misleading, prejudicial, and
ought not to he given. Pierce v. Whitney, 22 Maine, 113;
Stephen8on v. Thayer; 63 Maine, 147.
There is not in the case a particle of evidence that the deed
was delivered upon any condition, trust or understanding of any
kind. The deed was absolute upon its face, for a valuahle consideration expressed in it. This suit is against the estate of
Monroe Hill, the grantor in the deed. It would be inadmissible

HILL V. MCNICHOL.

211

for him to prove that the deed was without consideration, and
his representatives have no higher privilege; they do not stand
in the place of creditors. ~Hammond v. fVoodman, 41 Maine,
207 ; Allison v. l{urtz, 2 Watts, 185 ; Wait v. F1·anlclin, l
Binn. 502; Shep. Touch. 222.
So it is not admissible for the grantor to prove by parol that
nn absolute deed was in fact subject to a condition, or was
delivered as a trust, or that any trust was reserved therein, or in
any way to lessen the effect of his deed. This would he contra-.
dieting his deed. Wctrren v. 1.lfiller, 38 Maine, 108; ~Jordan•
v. Otis, 38 Maine, 429; Brown v. Thurston, 56 Maine, 127 ;:
Osgood v. Davis, 18 Maine, 14G; Bennock v. Whipple, 12:
Maine, 346.
If that deed was delivered to her, it was not competent, as we·
have shown, for Monroe Hill, or his estate, to contradict that
deed, or import into it any trusts, conditions or limitations, by
parol evidence. Brown v. Tlturston, 56 Maine, 127, and other·
cases cited.
The court instructed the jury, '' A deed may he delivered,.
although complete and in absolute form, as a trust, or it may be·
delivered as absolutely to convey title, and. as a trust as far as.
rents and profits are concerned. A man deeds his house to his.
wife, nothing Raid about it; there may be an understanding in1
the minds of the parties that the title is placed there for safety,
but the husband goes on a11d occupies it; the wife is holding it
in trust for him." A different doctrine is held in 70 Maine, ~J2No truRt in law can be created, unless in writing, except suchi
ns arise by implication of law. R. S., c. 73, § 11.
Constructive trusts arise from fraud, as where property has
been obtained by fraudulent representation, the property in the
hands of the holder is charged with a constructive trust in favor
of the defrauded grantor. Perry on Trusts, § 168.
No facts in this case have any tendency to show a trust of
either of above chlsses.
A resulting trust may arise, first, where the purchaser of an
estate pays the purchase money and takes the title in the name
of a third person; or, second, where a person standing in a
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fi<lucial'y relation uses fiduciary funds to purchase property, and
takes the title in his own name; or, third, where an estate is
,conveyed upon trusts which fail; or, fourth, where the legnl title
Tt:o property is conveyed and there 1s no reason to infer thnt it
was the intention to convey the beneficial interest; 0r, fifth,
\Where voluntary conveyances are made, or conveyances without
,consideration. Perry on Trusts, § 125.
The t-ir:,t three instances of resulting trust, above stated, manifestly do not apply here. As to the fourth, where legal title
is eonveyed, but there is no reason to infer the beneficial interest
was intended to be conveyed.
e have here a deed expressed
to he fo1· a valuable consideration; nothing in the deed suggests
a doubt that the beneficial interest was intended to be conveyed.
"The trust must result, if nt all, nt the instant the deed is taken,
and the legal title vests in the grantee. No oral agreements,
and no payments before or after the title is taken, will create a
resulting trust, unless the transaction is such at the moment the
title p:tsse8 that a tru~t will result from the transaction itself."
Perry on Trusts, § § 133, 134-151.
There is no evidence that Abner Hill paid the consid~rntion
in the deed, Monroe Hill to plaintiff. Nothing of the kind is
claimed or attempted to be proved. Hence there is no husis for
a suggestion that the land was charge<l with a resulting trust in
his (Abner's) favor. Even if such payment had heen made by
Abner, the deed being to his wife, for whom he ·was bound to
provide, it would be presumed and treated as a gift, and the
beneficial title would pass and no trnst result. Perry on Trusts,
§ § 143, 144, and cases cited.
It is inadmissible for Monroe Hill, or his representative, to
nllege a resulting trust to himself, against the expressed terms of
his absolute, unlimited warranty deed. Gerry v. Stimson, 60
Maine, 188; Hale v. Jewell, 7 Maine, 435; Perry on Trusts,
§ 162 ; Ellis v. Higgins, 32 :Maine, 34; Rogers v. McPheters,
40 Maine, 114.
As to voluntary conveyances, the resulting trust to the grantor
is confined to common law conveyances, such as feotfments,
grants, tines, etc., which operated without consideration. But
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this rule does not apply to modern conveyances by deed of
hargain and sal~, when a consideration is conclusively presumed,
and parol evidence cannot be received to show no consideration
in an issue between the partie-:; to the deed, or their privies.
Perry on Trusts, § 162; Pldlbrook v. Delano, 29 Maine, 410;
Randall v. Phillips, 3 Mason, 288.
Besides, voluntary conveyances to n wife or child, were never
within the rule, that H trust resulted to the grantor. It is not
perceived why a voluntary grant from a son to his mother should
not be governed by the same rule. Stevens v. Stevens, 70
Maine, 92 ; Perry on Trusts, § 1G4.
_ In the portions of this charge excepted to, the judge, after
enumerating various circumstances as tending to show non
delivery of deed to plaintiff, and among other things the deed
from Abner Hill to Horatio Hill and als., August 23, 1871, in
which Mrs. Hill joined in release of dower, and which purported
to convey the Tomah lands conveyed to Mrs. Hill by Monrne
Hill in 1862, with a large number of other tracts of lands,
instructed the jury that i i it is a general rule of law that ·when a
person sees another conveying property which belongs to himself
instead of to the person conveying, and makes no dissent when
he should dissent, he is estopped from making a claim." Th~s
instruction was erroneous ns applied to this case. It is defective
as a legal proposition, because it omits the following element8
necessary to raise an estoppel :
1st. It must appear that the party standing by knew the
state of his own title, and that the property being conveyed by
another was hi8 property. Herman on Estoppel, § § 414, 415.
2nd. It must appear that the purchaser was ignorant of the
true Rtate of the title, and coulcl not have ascertained it hy consulting the public records. Herman on Estoppel, § § 413, 415,
422,425; Wood v. Griffin, 46 N. H. 230; 1Watthews v. Light,.
32 Maine, 308 ; Parker v. Barker, 2 Met. 431.
3rd. It must appear that the purchaser, without fault on his.
part, was deceived by the silence or acts of the true owner, and
that his concluct was influenced by it. Herman on Estoppel,.
§ § 32~, 411,412,425; Jforton v. Hodgdon, 32 Maine, 127.
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4th. An estoppel can only he applied against the owner i~
favor of the grantee and those claiming under him. It cannot
be set up by other parties. Herman on Estoppel, § § 323, 324,
328, '423.
It was· also defective in leaving the jury to determine when
the owner should dissent, without giving them a rule by which
to determine it.
The court instructed the jury : "If Monroe Hill was not the
principal, but made these cuttings for his father, then the
defendant is not liable; because, if he acted as an agent in the
woods, the property came down in the name of Abner Hill, and
as a part of the property of the concern and business of Abnc,r
Hill." To this instruction plaintiff objects, that if Mrs. Hill
owned the land, and the cuttings were made by Monroe, or by
hb command, us the evidence shows, such cutting was unauthorized and a trespass, and it is no defence to Monroe, in a suit for
the value of the cuttings, to say he acted as agent and some one
else received the proceeds. He would be equally liable with his
principal. Bachele1· v. Pinkham,, 68 Maine, 255; Crarn v.
· Thissell, 35 Maine, 88.
In thi:-; case, any claim against Monroe Hill, whether in tort
or contract, may be recovered.

C. B. Rounds and G. M. Hanson also, for plaintiff.
Baker, ]Jaker and Cornish, (E. B. Harvey, L. G. Downes
and George A. Curran with them) for the defendant, cited:
B1·own v. Brown, 66 Maine, 316; 1lfcGraw v. McGraw, 79
Maine, 257; Stephenson v. Thayer, 63 Maine, 147; Bradstreet
v. Bradstreet, 64 Maine, 204; llarvey v. Dodge, 73 Maine,
316; Oood:peed v. Pull~r, 4G Maine, 148; Hannon v. Hannon,
61 Maine, 224; Rerick v. Kern, 2 Am. Lead. Cas. 549; S. C.
16 Am. Dec. 501, note; Kent v. Kent, 18 Pick. 571; D1·i8coll
v . .111.arshall, 15 Gray, 62; Hazelton v. Putnam,, 3 Chandler,
117, notes; 54-Am. Dec. 166-7, and cuses; Wynn v. Garland,
19 Ark. 23 (68 Am. Dec. 196); Lakin v. Arnes, 10 Cush.
198; Mer1·ick v. Plumley, 99 Mass. 566; Putney v. Day, 6
N. H. 470; Raritan Water Oo. v. Veghte, 21 N. J. Eq. 475
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(2 Am. Lead. Oas. 565); Ricker v. Kelly, 10 Am. Dec. 43,
notes; Drake v. Wells, 11 Allen, 142 ; Hill v. Gutti'ng, 107
Mass. 596; Wynn v. Garland, 68 Am. Dec. 196.
C. J. The primary question of this case is, whether
.a deed, under which the plaintiff claims important interests, was
ever delivered to her. The evidence on the point is scarcely at
all contradictory, and strongly supports the verdict of the jury
against delivery. A brief statement of the facts, excluding
voluminous details which relate only to the question of damages,
will ren.der an elucidation of the case easy.
The central historical figure seen in the facts is Abner Hill,
who, for more than a half century, resided either in this state or
New Brunswick, engaged in the lumbering business on the St.
Croix river. His several sons, as they grew up, participated in
his business in different relations, without :my change of ownership. apparent or proved, and without any contracts for compensation for their services. They continued on after becoming of
age in the same manner as while under age. Any son wanting
money for his use received it, while all \Vere economimtl.
Monroe Hill, another important figure in the scenes, was the
oldest son, evidently the ablest in business respects, who naturally
succeeded to the more difficult tasks of the business, the father
and all the sons co-operating. All were employed. Mills,
stores and houses were owned by Ahner Hill, who had undoubted
commercial credit for many years. .Monroe, being unmarried,
lived at his father's home until he died in October, 1867. The
only departure from these relations up to the death of .Monroe
that can he discovered in the books and papers and other evidence
in the case, is that Monroe purchased and owned some re:ll estate
in his own name. There is a possibility that he became a partner
with his father in some way, but the evidence i::, extremely
meagre which has any tendency to show it.
In 1861, for some cause not dit-closed in this case, possibly
having connection with the then threatened civil war, in thi8
country, they doing business on the Province side of the river,
Abner conveyed to Monroe his interest in a block of valuable
stores in Calais, the deed being at once recorded. On June 16,
PETERS,
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1862, he conveyed to him certain valuable vvild land, and this
deed was immediately recorded. It turns up, after Monroe's
death, that, on the same day, June 16, 18G2, Monroe made a
.warrantee deed, purporting full consideration, of both the Calais
stores and the wild land, to his mother, Elizabeth Hill, the
plaintiff, which deed was never seen or heard of, hy any person
who testified, until within a few days after Monroe died, when
it was taken from a drawer in a bureau at the Hill house by the
mother, and hurriedly sent by a special messenger to Machi:_1s
to he recorded. There is every reason to believe that this act
of the wife was intended to be kept secret, and that it was not
known to the husband up to the time of his death in 1872.
It is hy virtue of this deed that the plaintiff's clnims are now
made. Frntu 18Gl until 1872, all the property included in this
conveyance remained in Ahner Hill's possesi-;ion and under his
management, by himself or through his sons, precisely as if
never by him or his son conveyed. His wife had no money to
pay for it, ancl evidently paid nothing for it. It was never in
the lifetime of her husband taxed to her, nor insured in her name,
nor did she before his death collect any rents or stump:iges, or
attempt 01· clnim to, nor were any collected on her account or in
her name. ln no way did she assert, by any W<?rd or act disclosed in the case, any claim under the deed of 1862 while either
the son or husband was alive. That she had intelligence enough
to do so is displayed by many things done by her coneeming the
property afterwards. In 18G6, Monroe sought a partition of
the stores between himself and other owners, as if his property.
In 1870, her hu:::;band deeded to her some of the store property,
referring to the partition made. And, as if she bud not deeds
enough, in 1871 he deeds to his 130n. George A. Hill, the same
property, and on the same day George conveys the same to his
mother, making allusion to the same partition, :.:mch acts being
utterly incon~istent with the idea of her receiving a valid conveyance in 1862. Among other participations in conveyances,
she accepts a lease of an interest in the store property, which
was already hers if the deed of 1862 was valid.
Then comes a most significant piece of evi<lence which is fairly

HILL V. MCNICHOL.

217

a rebuke to her present claims. In 1871, the father retiring
frcjm active hnsiness, with his aid and by the use of his property,
the living sons undertook to carry on business m1der the name
of Hill Brothers. To furnish them a capital, and to enable them
to retrieve some business disa:,ters, Abner Hill made a mortgage
with other property, of thi:-; same wild land, which was already
his wife's by the pretended deecl of 1862, and she joins in the
conveyance to release her dower therein, the conveyances of 1862
being unsuspected hy the grantees in the mortgage. As required
by the law of the Prnvince of New Brunswick, where the land
is situated, she was examined before a magistrate apart from her
husband, as to the free exercise of her own will in affixing her
signature, and she refused, after full explanntion from the
draughtsman, to execute the mortgage until after she had taken
the papers home to personally examine and consider them.
Though an admissible witness to ull facts occurring nfter the
death of Monroe, had she dared the ordeal of q·oss examination,
and thus having an opportunity to explain her acts and omissions,
since Octoher 8, 1867, which make so strongly against her
present claims, she did not see fit to testify. Even the original
deed of 1862 to her was not found, and a copy was used ut the
trial.
Obtaining a large prnperty through uncontested conveyances
from her husband and son, and remaining in undisturbed possession of the same ever after her husban<l's death in 18 72, she
allowed Monroe's estate to remain unmolested until 1880, when
she prncured a friendly adminbtration upon it in the name of
her counsel. Being the only creditor, and procuring a representation of insolvency, she asks that the estate he sold to satisfy
her demands against it, and sues to recover the following claims :
For an amount due under the covenants of warranty in the deed
by Monroe to her in 1862, the incumbrance being a mortgage
placed upon the property by some owner prior to Monroe, about
two thousand dollars; for services taking care of Monroe in his
last sickness, about eight hundred dollars; for rents collected,
between 1862 and 1867, from the Calais stores, about three
thousand dollars; for stumpages taken from the wild land, in
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same time, about five thousand dollars. She claims interest on
these sums for twenty years or more.
The property at which her claims are aimed is real e::;tate
which her husband and sons, after Monroe's death, sold and
conveyed as the heirs of Monroe, receiving full payment therefor,
and the real defendants, admitted to the defense of the suit, are
the parties who innocently purchaHed such real estate and fu11y
paid for it.
The case was nonsuited, so far as the bill for nursing was
concerned, and although an exception was taken to that ruling,
the exception is not prei;sed.
The defenses set up against the claims for rents and stumpages
were, that the deed of 1862, under which the claims are asserted,
was never delivered to the plaintiff, or not delivered before the
rents and stumpages were taken, or that the rents and stumpages
were not taken by Monroe Hi11, but by Abner Hil1, or on Abner's
account and accoqnted for to him. It was further contended that, if
the deed had heen delivered in Monroe's lifetime, it was as a cover
against creditors, and in secret tmst for Abner Hill's benefit, and
that she allowed him to possess and use the property precisely
as if it were his own, without liability to her for such use or for
any products or proceeds thereof, and that she cannot now
recover for such rents and profits as were actually taken and
enjoyed under such unretracted or uncancelled permission and
understanding.
The charge of the judge has been ploughed over thoroughly,
almost paragraph by paragmph, for the discovery of objections,
and seems to he complained of by the plaintiff, as nrgumentative
and too impressive in behalf of the defendant, and as here and
there expressive of the opinion of the judge upon questions
which are of fact and not of law. The complaints are not well
founded.
It would be useless to accompany counsel through so much of
his able argument on these points as relates to the rents and
stumpages, because those matters appertain only to the amount
of damages recoverable, and those questions were never reached
by the jury, the finding being that the facts would not justify a
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verdict for any damages for the plaintiff. On the claim for
damages for covenant broken, the ruling was distinct and positive
that there must he a verdict for the plaintiff for two humked and
five dollar~, if the deed of 1862 to the plaintiff was ever delivered.
If the deed was never delivered the plaintiff made no pretension
of recovery, except for the nursing bill, which is now as good as
out of the case, but the defendant contended that none of the
claims outside of the covenants could he recovered even if · there
had been a delivery. The jury were required to make several
findings as to the different classes of claims, the judge using the
following language: '' The two hundred and five dollars can be
recovered under the covenants, if the plaintiff has satisfied you
that the deed of Monroe was ever authoritatively delivered to
her. If that deed was delivered to her so as to pass the property
to her, so as to make the title_ hers, (here referring to an earlier
instruction to be noticed hereinafter) then the covenants must
be mude good. If the deed was never delivered to her, never
at any time delivered with the assent of Monroe Hill, the grantor,
then she cannot recover at all under this branch of the case. So,
to review a little, and in an inverse order, this sum of two
hundred and five dollars is recoverable if that deed was delivered,
and if not, not." The jury, in allowing no damages, and rendering a verdict on all the questions for the defendant, determined
that the deed of 1862, under which plaintiff's claims are founded,
was never a valid, operative deed, was never delivered. That
question was the fulcrum on which the plaintiff's case turned.
The sign of a careful trial, covering a period of nearly two
weeks, is seen in the fact that in the reception of a voluminous
amount of testimony, but a single instance is found of an exception to evidence, nnd that upon an issue removed from the case
by the verdict, \Vhich was the admission of a question on crossexamin:1tion to counteract a contrary statement of the same
witness on the direct examination.
We think the learned counsel, in his criticisms upon the
instructions on the point of deli very, overlooks or fails to appreciate the case as presented by the law and the facts. He claims
that the facts were misstated on which the law depends. An
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examination of the charge at its close shows that while a colloquy
was held hy the coul't with counsel, to correct mi:mnderstandings
nnd omissions, no suggestion was made that any rules of law
were insufficiently expressed, or any facts misstated. That any
such complaint, now for the fit·st time made, falls f:u· short of
justification, a closer examination of the case will show.
'' A great question," says the judge, "is whether there was a
delivery of the deed. No particular form of prncceding is
required to effect a delivery. It may he by acts merely, or,
under circumstances, by words merely. or by both com hined;
usually, it is by both combined; but in all cases Hn intention that
it shall he a delivery must exist in the minds of both parties.''
It would be impossible to state the general rnle more exactly.
Certainly, a grantor need not deliver his deed until he has a
mind to, nor can it he forced upon the person named as grantee
therein without his consent to receive it.
The charge further declared: "It is no evidence that a deed
has been delivered because containing the ·words, signed, sealed
and delivered; that is a preparation for delivery, because the
words must he written before the deed can be delivered. Nor
is it any evidence in this case that the deed was delivered, because
it hns been recorded ; that is not the least legal evidence of
delivery." This is correctly stated, and such a statement is
reasonably demanded, when a judge deems it proper to counteract
an undue influence that arguments of counsel may create in
placing great stress upon such matters. Here it was peculiarly
fitting, as the fiwts show. The illustrations which follow the
statement ofthese rules, were not based upon the facts of the
case, nor intended to be, hut were descriptions laid before the
minc~s of the jury to help them grapple the force of the principle
to be hy them applied, to enable them to appreciate the difference
between mere possession of a thing and having a rightful delivery
of it. And this painstaking by the judge was npropos to the
facts of the case and in no respect at all overreaching. The
battle of the case was fought over the question of intention.
There was no question of the existence of the deed, and no douht
that the plaintiff, after Monroe's death, got it from a bureau and
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had it recorded. The greater question was whether it had been
properly taken or not. The court would have been remiss of
duty to have passed silently by the defendant's propositions of
law or of fact on this question.
The counsel for the plaintiff thinks there is no evidence in the
case upon which a prnposition could be submitted to the jury,
allowing them to find a delivery at any time later than the date
of the deed, failing to notice that such a submission was in fact
favorable, in view of the verdict rendered, to the plaintiff, inasmuch as the jury were thereby permitted to find a later if not an
earlier clelivery, allowing to her two elrnnces upon which to
recover instead of one. It was much easier to believe that a
delivery \Yas made in 1867 than in 1862, considering the events
happening between those dates, but the jury were incredulous of
any delivery at any time.
Perhaps the objection mo~t strongly urged, is to a remark of
the ju<lge in the charge that '' there is not a 8Cintilla of evidence
that she ever had the deed in her possession before October,
1867 ," and this objection is founded in mi:-.upprehcnsicm. No
witness ever saw the deed until after Monroe Hill died in Oetoher,
1867. From a bureau <lrnwer.in Almer Hill's bonse, whern there
is reason to believe, from th~• evidence, that both Abner and
Monroe kept papers and tr:msacte<l some business, the eviclence
being silent as to whether Mrs. Hill had an_y papers or did any
business there or not, the deed was taken by Mrs. Hill, as
before said, ,within a few days after Monroe':-, death, in the
presence of a son, who immediately and secretl_y hurried with it
to the registr_y at Machias. There is no evidence in the case of
any previous possession, more than a presumption arising from
her possession at that time, and of that presumption the language
of the charge gave her the very fullest henetit. The counsel
suys, the undisputed fact that the deed was taken from the drawer
by :Mrs. Hill was evidence of some weight that it had been there
before. But much more importance und force was ascribed to
that fact than even counsel is here claiming. Said the judge,
"She relies upon her possession of the deed in October, 1867,
and ih, record; that fact make.:; out a prinui faci'e case. Having
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the deed in 1867, nothing else appearing, it raises a presumption
that she had it at its date. The remark objected to as a misstatement of fact is itself followed by the explanatory and
qunlifying remark, "but that is the date, and the presumption of
law that attaches to it and arises from it." In fact the whole of
plaintiff's case was that naked and uncorroborated presumption,
as far as evidence of title was concerned. The distinction was
correctly drawn between actual and presumptive evidence, nnd
no complaint of it was thought of at the time.
Another phrase in the charge is objected to, which is this:
"It is a general rule of law that when a person sees another
conveying property which belongs to himself instead of to the
person conveying, and makes no dissent 1-vhen he should dissent,
he is estopped from making a claim." This is argued to be nn
incorrect principle of estoppel, insufficiently elaborated and
applied. The answer is that it was not given as any rule to be
applied to these facts, nor was it pretended that any estoppel
would npply here. It wus correct as a general remark, explaining itself in its connection, embodied in a statement of what
circumstances counsel for the defendant relied on as indicating
~:n admission that the deed of 1862 had never been delivered by
Monroe Hill to plaintiff; among those acts being her signing off
her dower in the deed of her husband when she ,vas the owner
her~elf under the deed of 1862, if that deed was ever delivered.
No principle of estoppel wns claimed, and all the demands
presented in this ~uit occurred before the transaction spoken of
took place. Her conduct in this matter was submitted to the
jury only on the quefo;tion of delivery, there being no other
question in the case besides that of the damages. And on that
issue the judge, among other things in connection with the
remarks complained of, said, '' this testimony, of course, the
weight of it is for you to say, is of a character which the law
regards important, if she knew and understood the matter. If
she knew thut that deed w:is conveying the Tomah property
when the Tomah property was included in the deed to her, and
therefore that her husband could not own it, if she understood
that, the luw regards her act as u very important act and
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important testimony, and so, much must depend on the question
whether she understood what she was doing, knew what she was
about."
Exception8 and motion overruled.
"\VALTON, DANFORTH, El\rnRY, FOSTER and HASKELL, JJ.,
concurred.
JAMES B. DAscoMB and others
V8.

ERASTUS vV. MARSTON and others.
Somerset.

Opinion March 2, 1888.

Equity practice.

Will.

Legacy.

Income.

When a cause is set down to be he:trd on bill and answer the plaintiff waives
his replication and the answer must be taken as true.
The legacy of a specified sum " the income only to be expended annually,''
by the legatee, is an absolute legacy.
A testator bequeathed two hundred thousand dollars to the American Baptist
Home Mission Society; "one-half of which is to be applied in aid of freedmen's schools (other than the Wayland Seminary)," and he also bequeathed
fifty thousand dollars to the Wayland Seminary of Washington. Held, that
the whole legacy consisting of $250,000 should be paid to the mission
society, it appearing that the Wayland Seminary is a school established and
maintained by said mission society.
A legacy to certain trustees, "to be appropriated at their discretion in founding a free public library," in a town named, is valid.
A bequest to a town for the worthy and unfortunate poor, one-half of the
income of the same to he expended by a woman's aicl society formed for that
purpose," is valid, whether such a society exists or not.

ON report.
Bill in equity by the executors of the will of Abner Coburn
to obtain a construction of the· following clauses in the will and
codicil.
(Will.)

"Third. I give and bequeath to the Maine State College of
Agriculture and Mechanic Arts, one hundred thousand dollars,
the same to be funded, and the income only to be expended
annually.
tt Fourth.
I give and bequeath to Colby University, two
hundred and fifty thousand dollars, one hundred und seventy-five

224

DASCOMB V. MARSTON.

thousand dollar~ of which to he funded, and the income only to
be expended annually.
"Fifth. I give and bequeath to the American Baptist Home
Mi~sion Society, two hundred thousand <lollars, one-half of which
to he applied in aid of Freedmen's schools ( other than the \Vayland Seminary).
'' Sixth. I give and bequeath to the \Vaylan<l Seminary at
·washington City, in memory of my deceased sister, Fidelia C.
Brooks, late missionary to Africa, and Mary A. Howe, late
teacher in the Seminary, fifty thousand dollars.
"Fourteenth. I give and bequeath to the trustees of Bloomfield Academy, to be appropriated at their discretion in founding
a free public library in the town of Skowhegan, thirty thousand
dollars.
'' Fifteenth. I give nnd bequeath to the town of Skowhegan,
for the worthy and unfortunate poor, and to save them from
pauperism, to be funded, and one-half of the income of the same
to be expended by a Woman's Aid Society, formed for that
purpose, twenty thousand dollars.~,
(Codicil.)

"First.· ·whereas by my said will I did give and bequeath to
Colhy University the sum of two hundred and fifty thousand
dollars, now I do hereby revoke the said legacy, and do give
and bequeath to the said Colby University the sum of two
hundred thousand dollars, one hundred and fifty thou.sand dollars
of which to he funded, and the income only to be expended
annually.
'' Second. And ·whereas by my said will I did give and
bequeath to the Maine Insane Hospital the sum of one hundred
thousand dollars, now I do hereby revoke said legacy and do
give and bequeath to the said Insane Hospital the sum_ of fifty
thousand dollars, the income only to be expended annually."

Edmund F. Webb and Appleton Webb, for the executors.
Extrinsic evidence admissible to aid in construing devises.

IIoward v. Am. Peace Soc. 49 Maine, 288°; Standen v.
Standen, 2 Ves. Jr. 589; Belwood v. Mildmay, 3 Ves. Jr. 306.
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Real nnd personal property may be disposed of by will.

R. S., c. 74; Dee1·in,q v. Adam,s, 37 Maine, 2H9.
Intent of te8tator controls. Uotton v. Smithwick, 66 Maine,
367; Simpson v. }Velcome, 72 Maine, 499; Tappan v. Debluis,
45 Maine, 122; Du Bois v. Ray, 3,5 N. Y. 162; Charitnhle
Will; Statutes of Elizabeth: Story, Eq. ,Tur. § § 1137-1140;
Preachers' Aid Soc. v. Ri'ch, 45 Maine, 553 ; Ale Gi'll v.
Brown, Brightly, 346; Greene v. Dennis, 6 Conn. 293 ; Am,.
Bib. Soc. v. Wetmore, 17 Conn. 182; Bartlet v. Inn,q, 12
Mass. 537; Old South Soc. v. Crocker, 119 Mnss. 1 ; 1 ,Tarman,
Wills, § § 386, 3H0, p. 382; Perin v. Uary, 24 How. 494;
McCartee v. Orphan Asylum Soc. 9 Cow. 484; Bm·tlett v.
Nye, 4 Met. 378; Phila. Bap. Ass. v. Hart, 4 ·wheat. 1;
In,qlis v. Sailors' Snu_r; Har·bor, 3 Pet. 99; Boyle, Char. 51;
~Tackson v. Phillips, 14 Allen, 55G; Shelf. Mortm. 59; Mori'ce
v. Bi'.shop (!( Durham, 9 Ves. Jr. 39~} ; Coxe v. Basset, 3 Ves.
b. 155; Att'y Gen. v. Bowyer, 3 Ves. Jr. 714; 11-'Ioggn"dge v.
Tlwclcwell, 7 Vesey, ,Junior, 36; 2 Kent's Commentaries, 287;
Gfrard Will Uase, 2 Howard, 127; Poicer v. Uas.i;i'dy, 16 Hun.
296; 79 New York, 603; Jones v Williams, l Amh. 651; 2
Perry, Trusts, § 687 ; 2 Pomeroy, Equity Jurisprudence, § §
1018-1024; State v. Gerard, 2 Ired. Eq. 210; Going v.
Bnie1·y, 16 Pick. 119; Att'y Gen. v. Aspinwall, 2 :Mylne & C.
618; White v. White, 7 Yes. ,Jr. 423.
Charitable bequests held va1id.
Whicke1· v. Eiume, 14 Bcav.
509; Att'y Gen. v. Olarlce, l Amb. 422; Wcdler v. Oldlcls,
2 Amh. 662; Re Sclwule,·, 134 Ma5s. 426; Saltonstall v.
Sander.i;, 11 Allen, 446; Power v. Cassidy, 16 Hun. 297;
Pafrbanlcs v. Lamson, 99 Mass. 533 ; Swasey v. Ain. Bib.
Soc. 51 Maine, 525; Piper v. Moulton, 72 Maine, 155; Clement
v. Hyde, 50 Vermont, 7 IH ; S. C., 28 Am. Rep. 522 ; Quinn
v. Shields, 62 Iowa 149 ( 49 Am. R. 141); Sowers v. Cyreniw:,
3£) Ohio St. 29 ( 48 Am. R. 419); Magee v. O'Neill, 19 S. C.
170 ( 45 Am. R. 765) ; Am. Tract Sac. v. Atwater, 30 Ohio St.
77 (27 Am. R. 422); Drew v. Wakefield, 54 Mnine, 291; ·
Balcer v. Sutton, 1 · Keen, 226; Johnson v. Swan, 3 Mudd.
VOL. LXXX.
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457; Everett v. OmT, 59 Maine, 325; Bm·tlet v. King, 12
Mass. 537; Att'y Gen. v. Soule, 28 Mich. 153; Ganie v. Long,
2 DeG. F. & J. 75; Craig v. Sec1·ist, 54 Ind. 419; Burrill v.
Boardm,an, 43 N. Y. 254 (3 Am. R. 694); Stewm·t v. Stewa1't,
31 N. J. Eq. 398 (1 Am. R.168); Mason v. Robinson, 2Sim.
& Stu. 295; Christ's College Oase, 1 "\,V. Bl. 90; .Pfrst Univer.
Soc. v . .Pitch, 8 Gray, 421; Ou.ld v. l:Vashington Hospl. 95
U.S. 303; 1vlcDono,qh v. Murduch, 15 How. 367; Shotwell
v . .Mott, 2 Sandf. Ch. 51; Sewell v. Crewe-Read, L. R. 3 Eq.
60; Booth v. Carter, L. R. 3 Eq. 757; Uresswell v. Cresswell,
L. R. G Eq. 1m; Re Watmouglt, L. R. 8 Eq. 272; Sinnett v.
Herbert, L. R. 12 Eq. 201.
No objeetion that a school exists for a restricted clnss.
Neeting St1·eet Soc. v. Hail, 8 R. I. 234; Second Cong. Soc.
v~ Wm·ing, 24 Pick. 304; King v. Parker, 9 Cush. 71;
Oarta v. Balfow·, 19 Ala. 814.
The law of perpetuity. 1Werritt v. Bucknam, 77 Maine, 253;
Slade v. Patten, 68 Maine, 380; l Perry, Trusts, 381 ; 1
Jnrman, Wills, 504; W/z.ite v . .Pi8k, 22 Conn. 31; State v.
Griffith, 2 Del. Ch. 392; Dexter v. Gardne1·, 7 Allen, 243 ;
Willicnn.~ v. fVillianu.:, 8 N. Y. 525; Levy v. Levy, 33 N. Y.
97; Odell v. Odell, 10 Allen, 6; Tudor, Char. T. 298; Jones
v. Haben;/wm, 107 U. S. 174; Sute1· v. Hillim·d, 132 .Mass.
412; Adye v. Smith, 44 Conn. 60; DeCamp v. Dobbins, 2H
N .•J. Eq. 36: Shotwell v. Jlfott, 2 Sandf. Ch. 51; 2 Perry, Tr.
736 ; .McDono,qlt v . .J.l!urdoch, 15 How. 367 ; Potter v. Tlwrntori,
7 R. I. 252; 2 Porn. Eq. Jur. § 1018.
The words ' to be funded and the income only to be expended,"
do not limit the bequests. 1 Bour. L. Diet. 551; 1 McCullough,
Com. Diet. 689; Stephens v. Milnor, 24 N-. J. Eq. 358;
fVetm,01·e v. Parker, 52 N. Y. 450; Auburn Theolog. Sem. v.
Kellogg, Hi N. Y. 8H; Levy v. Levy, 33 N. Y. 116; Bascom,
v . .Albert8on, 34 N. Y. ,584; Rainey v. Laing, 58 Barb. 453;
2 Re<lf. Will8, * 851; Att'y Gen. v. Green/till, 9 Jur. (N. S.)
· * 1307; 1 Jann. Wills, * 251, 257-261 ; Lewis, Tr. * 534;
Harrison v. Harrison, 36 N. Y. 543; Patterson v. Ellis, 11
Wend. 259; Norris v. Beyea, 15 Barb. 425.
1
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William T. Haines, for Maine State College of Agriculture
and Mechanical Arts.
Pe1·cival Bonney, for Colby University :ind American Bnptist
Home .Mission Society, cited : 2 Perry, Tr. § 7 3 7 ; Stone v.
North, 41 Maine, 265; Sampson v. Randall, 72 Maine, 112;
Washbu:nt v. Sewall, 9 Met. 282; Ban,qor v. Rising Virtue
Lod,qe, 73 Maine, 428; Sanderson v. White, 18 Pick. 328;
Hadley v. I-loplcins Academy, 14 Pick. 24J, besides many other
authorities above mentioned, cited hy other counsel.
Baker, Baker and Comish. for Maine Insane Hospital, cited
many of the authorities above mentioned, given by other counsel,.
and also the following: 1 Peny, Tr. § § 114, 119; Turne1' v ..
Hallowell Sew. Inst. 76 Maine, 527; Deering v. Tucker, 55,
Maine, 284; Co. Litt. a; Jarm. Willd, ( 5 Am. ed.) (>94 ;;
Stokes v. Cheek, 28 Beav. 620; Lassence v. Tiemey, 1 Macn.
& G. 551; Gompertz v. Gompertz, 2 Phil I. 107; Kellett v.
Kellett, L. R. 3 H. L. 160; 3 Pom. Eq. § 1132, note 2; Cruft
v. Snook, 13 N. J. Eq. 121 (78 Am. Dec. 94); Guliclc v ..
Gulick, 27 N. ,J. Eq. 500; Huston v . .Read,32N. J. Eq .. 596;.
Silknitter's App. 45 Pa. 365 (84 Am. Dec. 4D4); Elton v ..
Shephard, 1 Bro. Ch. 532; Philipps v. Clwmberllline, 4 Ves ..
Jr. 51; Page v. Leapin.qwell, 18 Ves. 463; Stretch v ..
Watkins, 1 Madd. 253; Clough. v. Wynne, 2 Madd. 188;
Admnson v. Armitage, 19 Ves. JI'. 416; Urdversity of London
v. Yarrnw, 1 DeG. & J. 72; Gooch v Association, 109 Mass ..
558 ; Att'y Gen. v. /{"ell, 2 Beav. 57 5 ; Am. Asyl1t1n v. Plwmix·
Bank, 4 Conn. 172 (10 Am. Dec. 112); Croume v . .Louisville01-phan Asylum, 3 Bush. 371; Att'y Gen. v . .ZJ1oore, 3 C. E..
Green, 256; Pltiladelphia v. Elliot, 3 Rawle, 170; S. C. 6
N. E. Rep. 840; Storn;' Ag. School v. Whitney, 8 Atl. Rep.
141 ; In re 'Succession of Vance, 2 Southern Rep. 54; Erskine
v. Wll1'.telzead, 84 Ind. 357.

Walton and lVa1ton, for the tmstees of Bloomfield Academy
and f:Jr the town of Skowhegan, in two able briefs, cited many
of the authorities above given by othet· counsel.
D. D. Stewart, for Erastus W. Marston et als., heirs and
residuary legatees.
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In construing the provisions of a will, the court will consider
all the provbions and phrases relating to the particular bequest,
and give them, as a whole, such construction as the testator
,evidently intended. If two clauses are repugnant, the last must
,titand because every part of a will is revocable. Cotton v.
Smithwick, G6 Maine, 367; 1 Spence's Eq. Juris. 536; 1
Saunders, Uses and Trusb,, 236 (note). '' But," adds Mr.
Spence, '' an attempt should first be made to reconcile the
clauses if possibly it can be affected."
The intention of the testator is evident. He intended to give
,to these donces, the yearly interest, or income of these sums of
rno1rny, and prohibited them frl>m ever having the principal, or
ever having any power to alienate it. That the bequest anwunts
t@ a gift of the annual interest, and nothing more, is settled by
.the decision of the Sup1·eme court of Massachusetts. Saundei·son
v. Stearns, E:r,r. 6 Mass. 37.
Undoubtedly, if the ye:-11·ly interest had been limited to a life
or lives in being, as in the case cited, with twenty-one years
added, such a limitation would have been valid, and the executors
would have stood charged with the tl'ust. But the fund Leing
tied up from alienation indefinitely, and the payment of the
annual income not being limited to a life or lives in being and
twenty-one years after, the vice of perpetuity attaches to these
legacies and they are void. Tltellusson v. Woodford, 4 Ves.
227 ; Dulce of Norfollc v. Howw·d, 1 Vern. 164; Beek1nan v.
Bonsor, 23 N. Y. 315; Rose Will Case, 4 Abbott's N. Y. Court
.of Appeals, 108; Oadell v. P(l,lrJtel', 10 Bing. 140; 1'/wrndike
v. Lm·iny, 15 Gray, 391; Hall v. Hall, 123 Muss. 120; Gray
on Pe1·petuities\ c. 10, 250 to 256; 1 Perry on Trusts, § 379 ;
Yates v. Yates, 9 ~arh. 325 ; King v. Rundle, 15 Bul'b. 144 ;
, Wibwn v. Lynt, 30 Bal'h. 124; Owens ~-. 1Yissiona1·y Soc. 14
N. Y. 380; Bascom, v. Albe1·tson, 34 N. Y. 584; Pipe,· v .
.1Jfoulton, 72 Maine, 155; Rex v. Lord Dangannon, 1 Dr. &
\Varren, 245.
The cusc of Tucker v. Searnen's Aid Sue. 7 Met. 188,
appears to be deci.sive against this attempt of the Amer.
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Baptist Home Missionary Society to gobble up :1 legacy to the
"Wayland Seminary.' 1
In the absence of all proof can this court bold this to he a
charitable bequest, u public charity? Can they further hold
that '' Freedmen's schools" are definite cestui que tru.-.;t, sufficiently definite to be the subject of a judicial decree? All
trusts should he so explicitly declared nnd defined that the court
can, if cnlled upon, enjoin the performance, or the non-performance, of any act necessary to the fulfillment of the trnst.
"The trusts must be so certain in their objects, an<l in the
persons to he benefited, that they can be enforced by a judicial
sentence." TVilliains v. J,Villiruns, 4 Selden, 52G; Owens v.
Mi.-;,-,ionary Soc. 14 N. Y. 380; Beekrnan v. Bonsor, 23 N. Y.
299; Phelps v. Pond, 23 N. Y. <i9; Downing v. 1llarshall, 23
N. Y. 382; Phillip.~ v. Ald,·iclJe, 4 D. & E. *2G4; Morice v.
Bishop of Dunhmn, 9 Ves. 398 ; James v. Allen, 3 Me riv. 17 ;
Vesey v. Jameson, I Sim. & Stu. 69; 1 .Tarman on ,vills, 316;
Goddwrd v. Pomeroy, 36 Barh. 546; Niclwls v. Allen, 130
Mass. 211.
It is admitted that the" ,vayland Seminary" is nn unincorporated association, out of the state, an<l in no stnte, hut the
persons composing it are supposed to resiJe in the Dist l'ict of
Columbia. The following authorities hold such a bequest void:
Baptist A8s'n v. £fart's Exrs. 4 Wheat. 1 ; Bmworn v . ...lllbertson,
34 N. Y. 584; Tucker v. Seaman's Aid Soc. 7 Met. 188.
"The rule is," said Mr. Justice MORTON, in delivering- the
opinion of the court in a late case," that executory limitations
are void unless they take effect ex necessitate, and in all possible
contingencies, within the period of a life or lives in being :it the
death of the testator and twenty-one years after." ]fall v.
Hall, 123 Mas~. 124; Rose Will Oase, 4 Ahb. N. Y. App.
108; Fo.sdiclc v. Fosdick, 6 Allen, 41; Brattle Sq. Glrnr. v.
Grant, 3 Gray, 155.
The authorities already cited show thnt legncies rendered
invalid hy suspending the power of alienation beyond a life or
live.:-; in being and twenty-one years, and such as ure void for
remoteness, go to the testator's legal heirs, ns property unde-
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Rose Wi"ll Gase, 4 Abh. Ct. of App. 108, nnd others

HASKELL, J.
The executors of the will of Ahner Coburn,
quad vide, 79 Muine, 25, ask a construction of that "iill. Most
of the respondents hnve answered, and a general replication has
been filed.
The hill does not call for answers on oath, and after replication
they are not evidence of the fads stated in them. Glay v.
Towle, 78 Maine, 86. After answer filed in an equity cause,
the orator mny elect to set the cause for henring upon bill and
nnswer, or traverse the truth of the answer hy replication,
thereby raising an issue of fact to he settled, hy evidence. If
the cause be set for hearing upon bill and unswer, the facts
stated in the answer are to be taken as true, becnuse the orator
elect::, to so treat them ; precisely as a plaintiff in un action at
Ju w, by demurrer to a defendant'::, plea, admit:; all the facts stated
in it that are well pleaded.
In the cause before the court, the orators filed n replication to
the respondents' :rnswers, and thereafterwnrds moved to set the
cause for hearing upon bill and nnswer only, and the motion \VHS
granted.
By filing the motion, the orators must be held to huve waived
their replication; otherwise the respondents can neither have the
benefit of thei I' answers ns trne, nor a chance to prove them true,
and would he deprived of their defense. On motion, a replication
may he ,vithdrawn and the cause set for hearing upon hill und
answer. Ro_qen;; v. Uoore, 17 Ves. 130; Br·own v. Ricketts, 2
Johns. ch. 425. So for questioning the sufficiency of a plea.
Greene v. Harris, 9 R. I. 401.
I. The three several legacies of $50,000 to the Mnine Insane
Hospital, "the income only to he expende<l annually;" of
$100,000 to the Maine State College of Agriculture and Mechanic
Arts, " the 8:une to be funded an1l the income only to he expended
:rnnually ;" of $200.000 to Colhy Univer8ity, "$150,000 of
which to he funded and the income only to he expended annually," nre of like legal import and mny, therefore, be considered
together.
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These donations are absolute, to ennble each donee to compass
certain specific objects within the scope nnd purpose of its
charter, and incident to the beneficent design of its foundation.
No other intent can he gathered from the will, and the intent of
the testator therein expressed must govern. Turner v. liallowell
Savings ln8titution, 7G Maine, 526.
But if these legacies ure treuted as gifts of perpetual income,
the result must he the same. A gift of the perpetual income of
either real or personal estate is a gift of the property. That has
always been the doctrine of this court. Andrews v. Boyd, f>
Maine, 199 ; Butter.field v. Haskins, 33 Maine, 3~)2 ; Earl v.
Rowe, 35 Maine, 414; Stone v. North, 41 Maine, 265;
Sampson v. Randall, 72 Maine, 109.
Payment of these legacies to the donees will relieve the executors from further liability in the premises.
II. Two hundred thousand dollars is bequeathed to the
American Baptist Home Mission Society, Cone-half of which to
be applied in aid of Freedmen'::, schools other than the \Vayland
Seminary,") and $50,000 to the \Vay land Seminary at ~Yashington, D. C.
The ca::;e shows that the Mission Society is a N cw York
corporation, chartered for '' promotion of the preaching of the
gospel in North America," with authority '' to estuhli8h and
maintain schools in connection with its missionary work nmong
the colored population of the United States, now generally
known as freedmen,
ancl for that purpose to take and
hold necessary real estate, and receive, accumulate, ancl hold in
trust endowment funds for the support of such schools;" that the
society has estubli::;hed and is maintaining fourteen '' freedmen's
schoob," one in euch of thirteen formerly slaveholding states,
and one, "\Vay land Seminary. in the District of Columbia.
The clear intention of the testator wns that $150,000 of this
donation should he applied to the support of these and such other
schools of the same class as the society may establish or see tit to
patronize; but that $50,000 of the same, and no more, should
be applied to "\iV:iylund Seminary, one of these 1' freedmen's
schools."
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The mis::-ion society, therefore, takes the whole $250,000. but
$150,000 it takes in trust for the support or aid of "freedmen's
schools," according to the tenor of the legacy. To thi:, society
the whole legacy should be paid.
The society is authorized by its charte1· 'to take and hold the
legacy, and its purpose is so manifestly charitable and meritorious
that further consideration of it is unnecessary. EveJ'ett v. Carr,
59 Maine, 325; Simpson v. Welconw, 72 Maine, 49(); Tappau
v. Deblois, 45 Maine, 122; Drew v. Ulakefield, 54 Maine, 291.
III. Thirty thousand dollars is bequeathed '' to the trustees
of Bloomfield Acn<lemy, to he appropriated at their discretion
in founding a free public library in the town of Skowhegan."
This legacy is certain and specific and for a charitable purpose,
and should he paid to the donees according to its tenor. The
authot'ities already cited establish its validity.
IV. Twenty thousand dollars is bequeathed '' to the town of
Skowhegan for the worthy and unfortunate poor, and to save
them from pauperi~m, to be fonded, and one-half of the income
of the same to he expended by a Woman's Aid Society formed
for that purpose."
A tru:-:.t is cl'eated for the worthy and unfortunate poor.
Clearly a charity. The direetion that one-half the income i,hall
be expended by a ,i \Voman's Aid Society formed for that
purpose'' does not invalidate the legacy. "Thether such society
exists or shall be hereafter formed makes no difference. The
beneficiaries are named. "For ye have the poor always with you."
A gift to a corpo1·ation not in esse for a charity is valid;
Swasey v. American Bible 8oc£ety, 57 Maine, 523; a fodiori
when the income only is to be expended under the direction of a
society fol'med for that purpose.
The questions put by the heirs at law in their answer, and
not already considered, have not been argued by their learned
counsellor, and may therefore be considered as waived. State
v. Graig, 80 Maine, 85.

Bill sustained. Decree below according to this opinfon.
C. J., \VALTON, VmmN, LmuEY and FosTER JJ.,

PETERS,

concurred.
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In the case of CHARLES
Knox.

MERiffFIELD,

appellant.

Opinion March 6, 1888.

Insolvent law. Tmder. R. S., c. 70, § 46.
An insolvent debtor, who, for several years prior to his petition in insolvency,
was engaged in purchasing small parcels of timber lands and timber growth,
about three hundred acres in all, cutting and removing timber therefrom,
manufacturing the same at his mill into staves and heading, constructing
the manufactured materials into barrels at his shops, and transporting these
products, with his teams, to market, for sale, the business involving the
employment of from six to eleven men and a capital of eighteen hundred
dollars, was held to be a trader within the meaning of the insolvent law.

o~

appeal by an insolvent debtor from :1 decree of the court
of insol veney, refusing a <fo,charge, on the ground that the
insolvent was a trnder und kept no cash book, or other proper
books of account.
The facts are stated in the opinion.

True P. Pierce, for defendant.
Was Merryfield a trader within the meaning of ch. 70, § 46,
of R. S.?
In Sylvester- v. Edgecornb, 76 Maine, 499, the court examine
the question at issue, and therein they say, ~i A trader is one.
who ~elb goods substantially in the same form in which they are
bought."

J. E. Hanley, for the creditors, cited: Groves v. I{'ilgore,
72 Maine, 489; In 1·e (larri~•on, 7 N. B. R. 287; S. C. 5 Ben.
430; Bump. Bankruptcy, (9th ed.) 712.
PETE Rs, C. J.
The question to be determined is, whether an
insolvent debtor should or not be regarded as a trader, who, for
several years prior to the date of his petition, was engaged in
purchasing small parcels of timber lund and growth upon land,
about three hundred acres in all, cutting and removing timber
thernfrom, rnanufocturing the same, at his mill, into staves and
heading, constructing the manufactured materials into casks nnd
batTeL, at his shops, and transporting these products, with his
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teams, to market for sale, the business involving the employment
of from six to eleven men besides himself, comprising lumbermen,
millmen, coopers and teamsters, and his indebtedness of all
kinds being not far from the sum of one thousand eight hundred
dollars. He also occasionally sawed at his mill small amounts
of lumber for others.
It is clearly enough seen that he was n trader; that he should
have kept books showing the application and use of the money
which he became indebted for in his business, and that, failing to
do so, without nny excuse, he is not entitled to n, discharge.
His counsel contends, on the authority of the case of Sylve.ster
v. Bdgecom,b, 7'3 Maine, 499, that a trader is one who selb goods
in substantially the form that they are bought. But the same
case also further declares that one engaged in the manufacture
and sale of lumber may be a trader. In the case now before us,
it appears that the insolvent was systematically engaged in a
variety of business, which must have required the use of considernble capital 01· credit. He was constantly employed in
manufacturing and se11ing his own and buying other goods.
WALTON,

VIRGIN,

EMERY,

Decree uelow affirmed.
and HASKELL, J J.,

FosTER

concurred.

FREDERICK

Hancock.
Courts.

J.

ALLEY V8. MAX CASPARI.

Opinion March 7, 1888.

Jurisdiction.

Non-residents.

Practice.

If a defendant, whose residence is out of the state, be served with process
while temporarily present within the state, such process will confer complete
jurisdiction over his person in our courts. His bodily presence is equivalent
to residence for such purposes.
The municipal court of the city of Ellsworth has the same jurisdfotion in an
action against a non-resident of' the state who is temporarily abiding within
Hancock county, if personal service be obtained, that it would have were
such person a resident within the county.

ON exceptions.
Appeal from the municipal court of Ellsworth.
The point is stated in the opinion.

ALLEY V. CASPARI.

235

W. P. Foster, for the plaintiff, cited: R. S., c. 113, § 2; 68
Maine, 47; 39 Maine, 476; 63 Maine, 384.
Deasy and Higgins, for defendant.
The Ellsworth municipul court has not jurisdiction by the
act of 1869 becnuse the addamnum is over twenty dollars.
Special Acts of 1869, c. 29,, § 12.
Nor by the act of 1876 because the sole defendant wns not a
resident of the county. Special Acts of 1876, c. 298, § 2.
Municipal, and in fact all inferior courts, are of limited jurisdiction and are strictly confined to the powers and cases delegated
to them by the acts by which they are created, and nothing is
inferred in their favor. Their jurisdiction must be nffirnmtively
shown. Frees v. Ford, 6 N. Y. 176; Case v. Woolley, 32
Am. Dec. 54; Bloom v. Burdick, 37 Am. Dec. 299; Lowry
v. Erwin, 39 Am. Dec. 556.
·
"Commorant" negatives the idea of legal residence meaning a
mere temporary place of abode. Raphnlje and Lawrence's Law
Dictionary; Ames v. }Vinsor, 19 Pick. 247.
The court in this case had neither jurisdiction over the person
or subject matter, and both facts appear of record and are not
delwrs the recorJ, hence the writ should nbatc ex officio. Osgood
v. Tku1·ston, 23 Pick. 110; Guild v. Richardson, 6 Pick. 3t34.
The writ in this nction was not legnlly served upon th~
defendant in this action. The Rcvi8ed Statutes of Maine, c. 113,
§ 2, provides that the oath shall be certified on the "process."
In this case it wns written upon a piece of paper and attached
to the process by one end, which is not a complinnce with the
statute, hence should have been dismissed on defendant's motion
or ~hould nbnte ex officio. Hall v. Staples, 74 Maine, 178;
Guild v. Richw·dson, ti Pick. 3G4.
The defendant's plea in abatement is sufficient in law. Stephen
on Pleading, p. 46; Chitty on Pl. Vol. 1, p. 497.
It is not necessary in this case that the defendant should give
the plaintiff n better writ as this rule only npplies in cases where
misnomer is pleaded for the defeet relied upon depends npon
some fact within the peculiar knowledge of the defendant.
Guild v. Biclwrdson, 6 Pick. 364.
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The rule of pleading that ull nffirmative pleadings which do not
conclude to the contrary must conclude with a verifieation, applies
only where new mntter is pleaded. In this plea no new mutter
is pleaded. Hooper v. Jellison, 22 Pick. 250.
In other c:ises it is a mere mntter of convenience and not
necessary. Stephen on Pleading, last of rule G, p. 43G.
The defendant's prayer of judgment at the close of this plea is
sufficient. Chitty on Pl. Vol. 1, p. 477.
The sixth rule of the Supreme ,T udicial Court requiring pleas
in abatement to be verified by affidavit does not apply to actions
begun in municipnl courts.
PETERS, C. J. In n writ, returnable to the municipal court
of the city of Ellsworth, a tribunal having jurisdiction in actions
where not exceeding one hundred dollars of debt or damage is
dem:mded, and the person sued is a resident of Hancock county,
the defendant is described as commorant of Eden, within that
county, and was arrested on the writ ns he was about to remove
his re8idcnce out of the state. He disputes the jnrisdiction of
the municipal court upon the plea that, when arre::,ted, he was
not a resident of :rny place in Hnncock county, hut hnd his
residence in Boston in the commonwealth of Massachusetts.
We think he wns a resident in Eden, in the me:ming of the
act creating the municipal court, while personally present there,
and having nt the time no permanent home or residence elsewhere
in this state. Such residence as he had, :di that he had, in
Maine, was in Eden. His bodily presence there wns, for jurh~dictional purposes, equivnlent to residence. His permanent
domicil may have been in Massnchn:5ctts, but his domicil for the
time being, his transitory domicil, was in Maine, and he was a
commornnt of any place where found. If it were not so, then
none of our courts have jurisdiction of defendants who are non
resi<lents of the state, but ure personally present within its
borders, for the statutes do not provide for such cases, if the
defendant's theory he correct.
Story, in his Conflict of Laws, § 581, founds this jurisdiction
of courts on the axiom lai<l down by Huberns, that all persons
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who are found in the limits of a government, whether the residence he permanent or tempor:uy, are to be deemed subjects
thereof. Wharton takes the same view of the law, citing English
nnd American cases in its support. \Vhnr. Con. Laws, § 7 42.
Our own reported cases have not embraced the question, hut our
practice has alwayR been in accordance with the rule stated. In
Massachusetts, there are several interesting an<l instructive cases
on the subject. Ba1'rell v. Ben:fmni·n, 15 Mass. 354; Roberts
v. Kn(qhts, 7 A_llen, 449; Peabody v. Harnilton, 106 Mass. 217.
These ca~es cover the ground fully. In one of them the question
arose in the police court of Boston, a conrt of limited jurisdiction.
And in the case last cited, the court decided that a personal
action of a tmnsitory nature might he maintained against a
citizen of another state, even if the plaintiff he an alien, if the
defendant he personally served ,vith process, either by summons
or nrre~t, although the process be served on board of a foreign
vessel arriving from a foreign port, and before the vessel wns
moored at the wharf. The defendant in that in::-tance was
described as of New York, und commomnt of Bo8ton.
The true interpretation of the principle is, that when :m alien
or non resident is personally present in any place in the state,
however temporarily or trnnsiently in such place, whetlier abiding, visiting, or traveling at the time,~ process duly served upon
him will confer complete jurisdiction over his person in onr
courts.
Exceptions ocerruled.
DANFORTH, LIBBEY,

WALTON,

°EMERY

and

HASKELL,

JJ.,

concurred.

'\V1LLIAM

H.

FOGLER V8. ANDREW

Waldo.

E.

CLARK

and another.

Opinion March 7, 1888.

Insolvent law.

Estoppel.

A creditor, whose debt accrued before the passage of the insolrnncy law,
having proved his claim in the insolvency proceedings of his debtor and
received dividends thereon, is estopped from setting up th.at the law is
unconstitutional as to his claim. His participation in the procedure precludes his recovering the balance of his claim.

ON report..
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Assnmpsit against the defendnnts as late co-partners under the
firm name of Clark and Femnld, upon a promissory note for
one hundred and forty-three dollars, dated February 17, 187'5,
an<l payable on demand.
The liability of Fernald was ndmitted. The other defendant,
Clark, relied upon a discharge in insolvency, granted February
24, 1880. The payee of the note proved it in insolvency und
received dividends from the insolvent estate as follows: May 29,
1880, twenty-four dollurs and ninety-four cents; August 11,
1881, eleven dollars and eighty-seven cents. Subsequently, he
in<lorsed the note over to the plaintiff.

Willi'am, H. Fogler, for plaintiff.
The insolvent law under which the discharge was grunted wns
enncted February 21, 1878. This court has decided that that
law, so far as it provided for a discharge of a debtor's liabilities
exi-,ting before the law was passed, is unconstitutional and void.
Schwartz v. Drinkwater, 70 Maine, 409; Ross v. Tozier, 78
Maine, 312.
Such is the settled law in this country. Sturges v. Orownin:.hield, 4 Wheat. 122; Fann. & .Mech. Bank v. Smith, 6 Id.
131; 0:,den v. Saunders, 12 Id. 213; Roosevelt v. Oebra, 17
Johns. 108; Mattei· of !Vendell, HI Johns. 153; JVyman v.
Mitchell. 1 Cow. 319; Smith v. Mead, 3 Conn. 253.
The cases of Kimberly v. Ely, Ely v. Ely, and Allen v.
Ely, 6 Pick. ,!4(), are in ull respects Himilur
that at har, except
that in one of these cases the creditor in that case not only
proved his claim und received a dividend, hut was one of the
insolvent debtor's assignees. It wa:, there held that the discharge
was no bar to the action.
In Srni'th v . .Mead, 3 Conn. 253, the court in Connecticut de-cided that a state insolvent law could not affect pre-existing debts.
In Hamm,ett v. Ander,'Wn, 3 Conn. 304, the question a1·ose
whether the discharge obtained on the joint petition of the
plaintiffs ( prior c1·edito1·s), the defendnnt~ (the in:::;olvent debtors)
and others, was a bar to the plaintiff's claim. The court held
that it was not a bar. See ahm Bom·dman v. De Pm·est, 5
Conn. 1.

to
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Cases like Gilman v. Lockwood, 4 Wall. 409, Olay v. 8rnitlz,
3 Pet. 411, tlourneay v. Gardner, 11 Cush. 355, in which it is
held that a discharge in insolvency by a state court is a bar to
the recovery of a debt due to a citizen of another state who
voluntarily becomes a party to the insolvent proceedings, nre
not analogous.
Mr. Justice CLIFFORD, in Baldwin v. Hale, l ·wall. 234,
states the case as follows (p. 243): i i Insolvent systems of every
kind partake of the charncter of a judicial investigation. Parties
whose rights are to be affected are entitled to be hear<l, and in
order that they may enjoy that right, they must first be notified.
Uomrnon justice requires that no man shall be condemned in his
person or property without notice and opportunity to make his
defence.
Insolvent laws of one state cannot discharge
the contracts of citizens of other states, hecnuse they have no
extra territorial operation, and consequently the tribunal sitting
under them, unless in cases where a citizen of such other state
voluntarily becomes a party to the proceedings, has no jurisdiction
in the case. Legal notice cannot he given, and, consequently,
there can be no obligation to appear, and of course there can he
no legal default."
In Hawley v. Eiunt, 27 Iowa, 303 (1 Am. Rep. 27J), DILLON,
C. ,T., in an opinion in \Vhich the question is exhaustively
discussed and numerous cases are cited, follows the reason of

Baldwfo v. llale.

It is Rimilar law that a pnrty may voluntarily nppear in a
judicial procee<ling and give jurisdiction over his person by
consent. Such waiver may be express, or it may be implied
frnm his acts, by taking subsequent step::,; in the action without
objection to the previous irregular and void proceedings. 1
Wait's Actions nnd Defences, 50.
\,\rhen, therefore, a creditor of :mother state come~ in nnd
becomes a party to insolvent proceedinw;;, he suhmits himself to
the jurisdiction. But a creditor holcling a debt contracted prior
to the passage of the law, stands in entirely n <lifferent po:-.;ition.
The statute, so far as it undertakes to impair the obligation of
his contract, is utterly void by reuson of its unconstitutionality.
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Joseph WilUmnson, for the defendant, Clark, cited: Fislw·
v. Currier, 7 1fot. 424; Ulwpman v. Forsyth, 2 How. 202;
Mon;e v. Lowell, 7 :\fot. 152; Bigelow v. Pritchard, 21 Pick.
169; Clay v. Sniith, 3 Pet. 411; Journeay v. Gardner, 11
Cush. 355; Bucklin v. Bucklin, 97 Mass. ~56; Baldwin v.
Hale, 1 Wall. 223; Baldwin v. _Newbw·y Bank, 1 -Wall. 234;
Gibnan v. Loclcwood, 4 Wall. 409; l{elley v. Drury, 9 Allen,
27; 1lfarsh v. Putnarn, 3 Gray, 551; Guernsey v. Woocl, 130
Mass. 503 ; Hills v. Carlton, 7 4 Maine, 156; 2 Kent, Com.
(9th ed.) 503.
PETERS, C. J.
The plaintiff, a creditor whose debt accrued
against the defendant before the passage of the in:-,olvent law,
having proved hh, debt against the defendant'::;; estate in insolvency
and received dividends thernon, seeks to recover the balance of
his debt, on the gl'Ound that the law is, as to his claim, unconstitutional, the question being whether he is or not estopped by
these firnts from asserting Ruch unconstitutionality.
The plaintiff relies upon two early Massachusetts cnses to
support his proposition, Kimberly v. Ely, 6 Pick. 440; A,qnew
v. Platt, 15 Pick. 417. These cases were prior to the case of
Olay v. Sm,it!t, 3 Pet. 411, the authoritative cleci:-:-ion on the
question, and have been since overrnled hy the Massnchusetts
~om't. ~Morse v. City of Lowell, 7 Met. 152; Bucklin v.
Bucklin, n Mass. 256, and cases there cited. The United
States Supreme Court hai-:l adhered to it::i first opinion. Chapman
v. Forsyth, 2 How. 202; Baldwi'.n v. Hale, 1 Wnll. 223;
Gilnwn v. Lockwood, 4 Wall. 234. Kent and Story and other
writers state it ns an unquestioned rule that a creditor may waive
his privileged claim by being a party to the insolvency proceeding. lt ,vould, surely, detract greatly from the heneficent
operation of the insolvency laws, if home creditors are to be
inhibited from collecting, and foreign or non resident creditors
are allowed to collect, their debts against an insolvency e~t:ite,
while both classes of the creditors of such estate are aclmittecl to
a common management and control of its nffnirs.
The plaintiff, however, insists that a, difference exists between
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a case, like his, where the creditor is a pnrty to a procedure
which is void because unconstitutional, and n case where the
claim is merely privileged because of a fiduciary clrnrncter, or
where the operation of the law is not wide enough to include a
non resident ct'eclitor. The po~ition contended for is, that an
uncon8titutionnl law cannot be made constitutional by admissions;
that it cannot he waived;
\Ye do not fully concede these propm,itions. Of course, a
void enactment (loes not become valid because :1 party admits it
to he valid. But a party may, in many cases, he prevented by
his nets from setting up the defen5e of unconstitutionality. He
cannot, as the illustration goes, arnil himself of the insolvency
law, hoth as a shield and a sword. Seeking the enjoyrnent of
its advantages, he takes its <lisadvanhtges as well. Proclaiming
its validity, he cannot at the same time deny its validity.
It should be remarked at this place that the insolvency law is
not unconstitutional. It would, however, be an uncon~titutional
act to upply its operation to the extent of (!ischarging tbe
plaintiff's cluimi were he not a party to the procedure. llut it
would be just as unconstitutional to enforce the provisions of the
act again~t non assenting creditors who reside out of the stute.
In either case it lvould impair the contract. The distinction
insist eel upon by the plaintiff does not appear to have received
favor and scarcely recognition in the authorities on the suhject.
The law which was so severely denounced as unconstitutional
in the case of Ilimberly v. Ely, supm, wns an insolvent law of
the state of New York, and was as valid in its ~enernl application
us any state insolvent law. The case of Vcrn Hook v. lV!titlock,
7 Paige, 373, was where the claim in litigation nccrued hefore
the law was passe<l, and the court there says, "They ( cre(lito1·s)
have deprived themselves of the right to ohject to the constitutionality of the a::,,;signment.'' The same case was, ftn· the same
rea:-;on, affirmed in 2G \Vend. 43, where it was snid that the
effect of becoming a party to the procedure is as great at all
events as nu ngreement would be in a private assignment or
VOL. LXXX.
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composition. It was there further remarked that the obligation
of the debtor ceases not from the unconstitutional law, hut from
the voluntary coth,cnt and agreement of the creditors. In Lee
v. Tillotson, 24 W en(l. 33 7, it wns held that a party having
waived a constituti<lnal provision cannot subsequently ask for its
protection. "A contrary argument," says Cow EN, J., ,i would
deprive a criminal of the power to plead guilty, on the ground
that the constitution has secured him a trial by jury.'' In
Daniels v. Teamey, 102 ,U. S. 426, the court says, "It is well
settled as a general proposition, subject to exceptions, that when
a party has availed himself for his benefit of an unconstitutional
law, he cannot in a subsequent litigation with others not in that
position, aver its unconstitutionality as a defense." The case at
bar is stronger than that. It is a case of judicial estoppel, or an
estoppel by judicial proceedings. Mr. Cooley, after enumerating
the classes of cases where, for different causes, the insolvent law
is not allowed to apply, says: "If, however, the creditor, in any
of these cases makes himself a pnrty to proceedings under the
insqlvent law, he will be bound thereby like any other party to
judicial pl'oceedings, nnd is not to be heal'<l afterwards to object
that his debt was protected by the constitution from the read1 of
the law." Cool. Con. Lim. ( 5th ed.) 358; Whar. Conf. Laws,
§ 528.
It strikes us that the only hardship which the plaintiff can
complain of is that the legislature did not, in its thoughtfulness,
include a claim like his in that clause which allows certnin
privileged creditors to prove their claims, the dividend
received to be only a payment on the debt, und. not a discharge
of the debtor therefrom. R. S., ch. 70, § 47.

Plaintiff non:5itit.
"TALTON,
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AMES

Penobscot.

vs.

DELBERT STORER.

Opinion March 7, 1888.

Partial payment after discharge in insolvency. R. 8., c. 111, § 1, p. VI.
The volunt:1ry partial payment of a judJment, after th3 s:1,me has become
barred by the debtor's discharge in insolvency, does not revive and make
valid the balance of such judgment.

ON report.
The action ,vas debt on a judgment, and the defense was a1
discharge in insolvency.
To avoid the discharge, the plaintiff relied on a rwtia1
payment of the judgment, after the discharge, and an oral promise-,
at the time of such pt~rtinl payment, to pay the balance of thejudgment.

Ira W. Davis, for the plaintiff, submitted without argument~
11. P. Haynes, for the defendant, cited: R. S., c. 111, § 1 ;,
3 Maine, 415; 4 Maine, 9, 263; 53 Maine, 24:; 66 Maine, 343;.
73 Maine, 195.
PETERS, C. J.
These facts present the question~ whether the·
voluntary partial payment of a judgment, after the judgment has.
become barred by the debtor's discharge in insolvency, has theeffect to revive the balance of the judgment so that the debtor is.
boun<l by it anew.
The statute (R. S., c. 111, § 1, p. 6,) forbids that any new
promise shall have such nn effect, unless it be in writing, and'
signed by the party to he charged therehy. Certainly, the
payment of a part of a debt is not a written promise to pay the
balance. It might he regarded us some evidence of a promise to
pay the debt, hut the element of certainty, as required to be
shown by written evidence, is utterly wanting.
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0.

YouNG

vs.

Penobscot.

TRAVELERS INSURANCE COMPANY.

Opinion March 8, 1888.

Accident Insurance.

Disability.

Proof of loss .

.A policy of insurance against accidents provided that "if the insured shall
sustain bodily injuries,
. which shall, independently of all other
causes, immedbtely and wholly disable and prevent him from the prosecution of any and every kind of business pertaining to the occupation under
which he i.s insured," certain indemnity should be paid him. Held, that to
entitle the insured to recover that indemnity he was not required to prove
that his injury disabled him to such an extent, that he had no physical
ability to do anything in the prosecution of his business, but that it was
sufficient, if he satisfied the jury, that his injury was of such a character
and to such an extent that he was not able to do all the substantial acts
n3c3,,;sary to b3 done in th~ pro,,;ecJ.tion or his business.
When an agent of an insurance company, upon receiving notice of a claim
.for indemnity, undertakes to make out the proof of loss and therein misstates the date of the accident, the company cannot take advantage of that
misstatement, if the proof is signed by the insured without any improper
moti.vc and by the advice of the agent.
The court in such a case may properly refuse to give a requested instruction
that the plaintiff has never furnished the defendant a claim for inclemnity,
such as is contemplated by the policy.

ON exceptions, and on motion to set aside the verdiet, by the
defendant.
The opinion states the ca::;e.
Oltatles P. Stetson, for the plaintiff, cited: May, Insurance,
§ § 172, 174,175,522, 143, 4H8, 413,5: Turley v. No. Am. F.
In~. Go. 25 Wend. 374; .J._Vo. Am. Accident Ins. Go. v.
O,·andal, 120 U. S. 527; Sawya v. U. S. Oasualty Go. 8
Law Reg:. N. S. 233; Eiooper v. Accidental Death Ins. Go. 5
Hurl::,t & N. 54G; Lyon v. R:tilway Passen,qer Ass. Uo. 46
Iowa, 633; Union Mut. L. Ins. Go. v. Wilkinson, 13 vVall.
222 ; LP,wis v . .1.lfonmoutli Jl1ut. F. Ins. Go. 52 Maine. 493 ;
1-11.alleable Iron Wm·lcs v. Pl,ceni'x Ins. Go. 25 Conn. 4(55.
P. H. Appleton and JI. R. Chaplin, for defendant.
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Coincident with ''totul loss of time;" nnd in conjunction therewith must also exist "total cfomhility ;" a disability, ''which shall,
independently of nll other causes but the uccident itself,
immediately and wholly disnhle nnd prevent the insured from the
prosecution of any and every kind of business pertaining to the
occupation under which he is insured." The l:rnguage of the
contract, into which the defendant company and the plaintiff
entered, and under which he claims, if it means nnything, means
total dis;1bility. or as .Judge GruY terms it in Accidental Ins.
Co. v. Cmnial, 120 U. S. 527, "a complete dLml>ility to do
business."
vVe are sustained by the <lccision of the Supreme Court of
Icnva, in Lyon v. The Railway Passeo,ger Ass. ()o. 46 Iown,
631. The only case in the country, where this feature of an
accident policy has been juclicially construed.
In Ryan v. World Life Ins. U,. 41 Conn. 173, a case involvingthe identical (JUestion under consideration, the courts say, ~, The
aid of the assured either as an accomplice or as an instrument, wns
essential. If he was an instrument, he was so because of his
negligence, and that is equally a bar to his right to recover. He
says he Rigned the pmof withoi1t reading it or knowing its
contents.
That of itself is inexcusahle negligence.
The
application contnine<l his ngreements and repreRentations in nn
important contmct. \V'hen he signed it he wns hound to know
what he signed. The law requires that the insured shall not
only in good faith answer a11 the interrogntorie:.; correctly, but
shn11 use reasonable diligence to see that the answers arc
correctly written.
The case of Hooper v. T!te Accidental Death Ins. Uo. 5 H. &
N. 545, cited by plaintiff, does not militate against our views.
Indeed the dicta of vV1LDE B. and POLLOCK C. B., while they
emphasize the difference in the language of that policy and ours,
go far also to sustain our interpretation of the contrnct.
The case of Sawye1· v. U. S. Casualty Co. cited by pl1tintitf
is not in point. There the policy provided "If the in:-.ured shall
sustain any personal injury which ab:-.olutely and wholly <lisahle
him from the prosecution of his usual employment."
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The plaintiff seeks to recover on an accident
insurance policy issued to him by the defendant corporation.
The main questions involv(ld are: 1. ·whether the plaintiff by
the accident to him was wholly disahled and prevented from the
pro::;ecution of any and every kind of business pertaining to the
occupation under which he \Vas insured.
2. Whether he gave the notice and furnished the proof
required by the policy to give him a right of action.
The language of the policy upon which the first ques~ion arises
is as follows: If the insured, ' 1at uny time within the continuance
of tf1i~ policy, shall hwe sustained bodily injuries, affected
through external, violent, ancl accidental means, within the
intent and meaning of this contraet and the conditions hereunto
annexed and such injuric:-5 alone shall have occa::;ioned death
within ninet_y days from the happening thereof; or, if the insured
shall sustain bodily injuries, h_y means as aforesaid, which shall,
independently of all other cau::;es, immediately and wholly
di:,ahle and prevent him from the prosecution of any and eve1·y
kind of husines:-5 pertaining to the occupation under which he is
insured, then, on satisfactory proof of such injuries, he shall be
indemnified against loss of time thereby, in a sum not exceeding
twenty-five dollars per week, for such period of continuous total
disability as shall immediately follow the accident and injuries as
aforesaid not exceeding, however, twenty-six consecutive weeks
from the time <lf the happening of such accident."
The occupation under which the plaintiff was insured was that
of a hillianl saloon keeper. The contention between the parties
is, whether to maintain his action it is incumbent upon the
plaintiff to pl'ove that the injul'ies he sustained by the accident
wholly disable<l him from the doing of any :md every kind of
act necessary to he done in the pro:-5ecution of his business, or it
is sufficient if he prnves tlrnt the injury received from the accident
wholly disabled him from the doing of all suhstnntial ttnd material
acts necessary to he done in the prosecution of his business. The
plaintiff admitted that he could <lo ::--ome acts necessary to be
done in the lrnsiness of hilliard saloon keeper hut claimed and
introduced evidence tending to prove that he wa5 wholly disabled
LIBBEY,
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from doing many of the mate1·ial acts necessary to be done in
in that business.
Upon this point the presiding justice instructed the jury as
follows: "Now the rensonahle construction which must be put
upon the lnngunge here used is, that it must have meant that if
the plaintiff was so disabled as to he incapable of doing :my and
every kind of business pertaining to his occupation ns a billiard..
saloon keeper, then he would be wholly dbabled from the
prosecution of every kind of busines::3 pertaining to such
occupation and entitled to the stipulated compensation. Otherwi::,e, if he was not so disabled he ,vould not be entitled; and
therefore, gentlemen, I instruct you as matter of law that the
meaning of the language here used is, not that he must be so
disabled as to prevent him from doing anything whatsoever
pertaining to his occupatitrn, or any part of his businesi:;
pertaining to his occupation us billiard saloon keeper; hut that
he must he so disabled ns to prevent him from doing any and
every kind of business pertaining to his occupation. There may
be a difference between being able to perfonn any part of his
lmsiness and any and eve1·y kind of lmsiness pertaining to his
occupation."
We think that there is no error in this instruction. A contract
of insurance is to receive u reasonahle cont-ltruetion so as to
effectuate the purpose for which it was made. In ca~es of douht
it is to be liberally construed in favor of the insured that in all
proper cu::3e::3 he may receive the indemnity contracted for. At
the same time legal effect should he given to all the language
used, for the purpo:::;e of guarding the company ng·ainst fraud and
imposture. The object to he accomplished hy this contract was,
indemnity to the plaintiff for loss of time from being wholl_y
disabled from pL'osecuting his hut-line::3s by an injury received as
specified in the policy. He was not able to prosecute his business
unless he \\ as able to do all the substantial acts necessary to he
done in its prosecution. If the prosecution of the l>ui:;iness
required him to do several act::3 and perform several kinds of
labor, and he was able to do and perform one only, he was ai:;
1
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effectunll.r disnhled from performing his husiness as if he could
do nothing l'equil'ed to be done, and while remaining in that
condition he would suffer loss of time in the business of his
occupation.
Suppose a barber, who can use his razor nnd shears in his right
hand only, hut can use ltis left to wipe his customer's face, comb
an<l dres.:, his hair and receive pny and make ehange, hy un accident
· is who I Iy deprived of the use of his right hand so that he can neither
shave his customer nor cut his hair; can it be said that he i:-i not
whoIIy ctisahled from the prosecution of his husiness as a bad>er?
An accident policy which ,vould not affol'd indemnity in such
a case would he a delusion and a sn,tre. This construction is
sustained hy ;\,fay on Insurance, § 5 22 ; Hoope1· v. Accidental
Death Ins. Go. 5 H. & N. 545. Affirmed in Exch. Ch. 6 H. &

N. 839.
\Ve think the presiaing justice might have gone farther in the
construction of thi::, clause of the policy, and inst meted the jury
that to entitle the plaintiff to recover, he was not required to
prove that his injury disabled him to such an extent that he hnd
no physic:d ability to do what was necessary to be done in the
prosecution of his lm~iness, but that it was sufficient if he
satisfied them that his injury was of such a character and to snch
an extent that eomrnon care and prudence required him to desist
from his labors and rest so long as it ,vas rea:;onahly necessary to
effectuate a speedy cure - so that a competent and skillful
physician cniled to ti-eat him woul<l <lircct him so to do. It is
the duty of the insured towards the in::mrer to use all due care
ttnd pur.:,ne the pl'oper course to effect a cure so that the loss of
time for which he is to receive indemnity may be no greater than
is reasonably necessary.
Upon the second question the policy provides that, ''In the
event of any accidental injm'.Y fol' which claim may he made
under this policy, immediate notice shall be given in writing,
addressed to the secretary of this company, at Hartford,
Connecticut, stating the full name, occupation and address of the
insured with foll particulars of the accident and injury;" and

YOUNG V. INSUUANCE CO.

249

that proof of total disability shall he furnished to the company
within seven months of the happening of such accident.
The accident to the plaintiff occurred on the 2nd day of May,
1885. The plaintiff's application fo1· his insurance was taken hy
one, P,trks, and the policy procured and delivered by him, nnd
the plaintiff claimecl that he was acting as the agent of the
defendants at Bangor, where the plaintiff lived and was in fact
their agent fr:rn1 tint time till after hi.-, injury. Immediately
after the accident the plaintiff claimecl that he gave Parks verbal
notice of the accident and injury which he had received arnl that
Parks undertook to make out the necessary notice and proof
required by the policy and did nrnkesuch notice and proof which
wern duly executed by him hut from some cause it did not reach
the cornp:rny, tint P,trks so infonnc<l him nftenvanls and undertook to m:tke and did m:tke new notice and proof of disability
which were executed by the plaintiff and duly forwarded to the
company. In the second notice, as the plaintiff claims, the date
of the accident was stated to be the 2,5th of June, 1885, instead
of the 2nd of May, 1885, hy advice of Parks, Parks stating to
him the reaf:on therefor. It is not claimed that either the plaintiff
or Parks had any improper motive in misstating the date of the
accident. It is claimed by the defendant that the notice so given
was insufficient under the policy and gives to the plaintiff no
right of action. Its intrnduction in evidence was ohjected to
and exception taken to its adm!::-::-;ion. The plaintiff claims that
the notice was good on two grouncls. First, that it was made out
by Pal'ks, the defendant's agent or by his direction, and if it is
defeetive by misstatement of the date of the accident the
defendant cannot take advantage of it. Second, that it misstatement of the date of the aeci<lent with no improper motive
does not render the not ice i nsuffi.cient.
We see no errnr in the admission of the notice and proof of
disability in evidence. If it can he sustained only on the ground
that it was made out by Parks, it was incumbent upon the
plaintiff to prove Park's agency. It is well settled that, if Parks
was the agent of the company and the notice and proofs were
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made by him or under his direction with no fault on the part
of the plaintiff, the company cnn not take ud vantage of the
error in date. Irumrance Go. v. Tfl'ilkinson, 13 \'Vall. 222;
Insurance Go. v. 1.llahone, 21 ,vall. 152; Maler v. Phmnix M.
L. Ins. Go. N. Y. Court of Appeals, not yet reported, Cen.
Rep. Vol. X, 38, and cases there cite,l.
But upon the question of agency defendant requested the court,
to instruct the jury, "that the burden of proof was upon the
plaintiff to show that \\-'". S. Parks was the agent of the Traveller's
Insurnnce Company, and authorized to bin<l company in the
alleged transaction between himself and the plaintiff relating to
this policy nnd the claim of indemnity thereunder.''
·
This request was not given in its precise terms" But the
court gave to the jury full, clear and accurate instrnctions upon
this branch of the case. ,vhere the court gives to the jury full
and accurate instructions upon any point involved in a case, it is
sufficient nnd it is not required to repeat the instruction in the
precise langunge of the request.
But we do not think the <late of the accident so 1m1terial that
an honest misstatement of it in the notice is fatal. The policy
dc>es not in terms require a st,ttement of the cbte. It is not of
the essence of the contract. A mis::::tatement of it in the
declaration in the plaintiff's Wl'it, would uot prevent him fl'Otn
proving the true date. The defendant was in no way misled or
prejudiced by it. May on Insurance, § 465 ; Tripp v. Lynian,
3 7 Maine, 250.
The request that the court instruct the jury, "That the
plaintiff has never furnished to the defend;mt company a claim
for indemnity such as is contemplated hy the policy/' was
properly refused for the reasons above stated.

Exceptions and rrwtion overruled.
PETERS, C. J.,
J J., concurred.
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nnd others, by next friend,

vs.
FIDELITY AND CASUALTY COMPANY.

·washington.

Opinion Murch 8, 1888.

Acciclent insurance.

Death from fright.

Whilst a person, who was insured under an accident policy, was driving upon
a public street, his horse became frightened at an unsightly object on the
street and ran away, without upsetting the carriage or coming in contact
with anything before he was brought under control by the driver. But such
person was, apparently, greatly endangered at the time, and suffered so
severely, either from fright produced thereby, or from some strain caused by
his physical exertion in restraining the horse, that he died within about an
hour afterwards. Held: That the death may be considered as having
ensued from bodily injuries effected through external, violent and accidenta
means.
The clause in the policy which provides that the insurance shall not extend to
any bodily injury of which there shall be no external and visible signs uponl
the body of the insured, does not apply to fatal injuries, but only to those
not resulting in death.

ON report.
The opinion states the case and material facts.

A. JJlcNichol, for the plaintiff~; submitted without argument.
N. and H. B. Cleaves and E. B. Harvey, for defen<l:mt.
\Ve cannot better stnte the law of this case than by quoting
the language of United States Circuit Court Judge CLARK, of
New Hampshire, in his charge to the jury in the case of Ephraim
Whitelwuse v. Traveller:./ Ins. Co. Insurance Law ,Journal, Vol.
7, p. 23, which is us follows: "Now. in order to enable the
plaintiff to recover under this policy, gentlemen, it i:; incumbent
on the plaintiff to prove to you that thi~ injury or accident was
the cause of cleath, and the sole cnuse. It is nlso incumbent on
him to prove that the injury or accident left some externnl,
visihle mark of it., happening, of injury to ~he person, nnd if he
fails to prove either of these points, he mm,t fail in his case."
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The preliminary proofa are not evidence to the jury of a loss,
and jf necessary to l:ty them before the jury it must he with
caution against con::;idering them as evidence of the fitct or extent
of the loss. Citizens' Fire Ins. Co. v. Doll. 35 Md. 89.
Preliminary proof is not evidence to the jury of the facts therein ;
it is only evidence of compliance with the terms of the policy.
Southern Ins. Co. v . .Lewis, 42 Ga. 587.
The affidavits and accounts of loss constituting the preliminary
proofa are evidence that the plaintiff has complied with the
requirements of the policy in this respect, and are not evidence
in his favor, beyond the account of loss. Newark v . .London

and .Liverpool Fire Ins. Co. 30 Mo. 160.
Proofs of loss are evidence only of compliance with conditions
of the policy. 10 Insurance Law Journal, 657; William,s v.

Hartford Ins. Co. 54 Cul. 442.
PETERS, C. J. The plaintiffs, who are minor children, sue
for one thousand dollars, an amount insured in an accident policy
on the life of their father hy the defendant company. The
circumstances of the father's <leath were these: On a morning,
while a resident of Calais, he was driving in u coverecl caniage,
containing him:-:ielf and his two small boys, O!l the principal public
way in St. Stephen, N. B., when his horse, frightened at a load
of hi<les passing on the same ,vay, sucldenly sprung into a run,
first jumping to the side of the way and nearly colliding with
other teams, and r,m a considerable distance before he was
brought under control. The result was that there was no
colli::,ion, nor wa.., the cal'riage upset or any one thrown the1·efrom. Immediately afterwards the insured experienced great
sickness and pain, and, going directly to his house, died in about
an hour from the moment of the accident. He was in good
health on thut morning, hefore the accident, and there is no
suggestion that he was not a person of genernlly sound :md
strong constitution. His business was that of a commercial
traveller. The case is reported for our determination upon the
law nncl facts.
\\Te think, on these facts, that the common judgment of men
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would instinctively declare, irrespective of the refinements which
are often indulged in over primary and secondury cau~es, that
here was a plain accident cam,ing death, nnd that the company
should pay the sum prnmised in the pulicy. In any reasonable
view that can be taken of the series of happening::;, our minds go
to the same conclusion. \\Te believe that the common Bense view
is also the legal view.
The comp,tny insures against death by accident. And as, in
some cases, it is difficult to determine whether the death is
cau:-;ed hy disease or by accident, in ol'ller to prevent fraud or
mistake, the company provides its own te:::;ts by which the fact
shall he ascertained. The leading provi:::;ion of the policy is thnt
tho~e interested in the in:::;urance, in ol'der to establish the liability
of the company, shall prove that death was caused "by bodily
injuries effected thrnngh extei·nal, violent and accidental means,"
within the meaning of the cont met. The company having chosen
its definition of liability, and having the opportunity of annexing
conditions which, u::mally, are not closely observed hy peri,ons
accepting insurance-::;, the meaning of t.he terms employed need
not he enlarged 01· rn::;tl'icted for the benefit of the company, but
should he liberally interpreted in fi1vor of the insured.
\Vas the death in this instance caused hy bodily injuries
effected through external, violent and acdclental means? Certainly there was an accident. The definition of aceident,
gerwrally assented to, is an event happening without any huuian
agency, or if happening through human agency, an event which,
under the ci1·cumstances, is unu~ual nnd not expected to the
per:-;on to whom it happens. This definition exactly fits the facts
here. Argument cannot he necessary to satisfy any one that the
injnl'y happened by violent mean~. A well man suddenly meets
a perilous eme1·gency which taxes all his ph,rsieal and mental
strength, and hi:-i death is caused thereby in an hour.
The greater que:-:;tion i.;; whether the death was caused by
external means. \Ve have no doubt it was. And really all the
questions of the ca_;.e may he resolved into the single inquiry as
to what was the real cau:-5e prodneing death. And here a quc~tion
of fact must to some extent be determined. The testimony is

254

MCGLINCHEY V. F. AND C. CO.

mea,ger. Possibly the counsel for the plaintiffs relies on the
preliminary proofa of loss as evidence in chief, which are fuller
than the general testimony, hut that is not ullowahle. Leaving
the proofs of loss to serve only the proper purpose for which
they could he introduced, all the evidence we have, more than
the facts already stated, is that the insured became deathly sick,
Ull(l after death a discoloration appeared on the surface of the
body in the region of the heart. There is no pretence that the
hody hore any marks of contad with anything inflicting injury,
or that it came in contact with any physical ohject during the
time of the accident. OuL' belief is, on the facts legitimately
before us, that death was prnduc~d hy a ruptured blood vessel
about the heart, and that such rupture was caused by the
extraordinary physical and mental exertion which the deceased
put forth to save his children and · himself frnm injury. The
physical strain and mental shock was more than he could bear.
In this calculation of the fact:-;, we come easily to the conclusion
that,. as between these parties, physical nnd external causes
effected the death. The misconduct of the horse, and inseparalJly connected therewith the conduct of the man on the occasion,
in his effort to a void the threatened catastrophe, brought death.
The defendants, howeve1·, do not agree to this ver:-.ion of the
facts. They contend that death was produced purely by fright,
and not hy the aid of any physical means whatever, and that the
means through which death was producer! must he considered as
internal only. But if it is to he admitted that death wits caused
through fright, even then we are jut;t as strongly convinced that
it was also ct-tused by external lllPans. \Y hetber one thing or
another shall be considered the proximate cnuse, depends upon
the relation of the parties to the suit with each other, us well as
upon other circumstances. If the death be laid to fright, it must
he because fright. prnduced bodily inju1·y, and the means which
produced fright were extemal.
It is impossible to impute the death to fright without an
explanation of the circumstances or situation which produced the
fright. Suppose any person inquit·es of another what caused the
death of a friend, and the answer be that he died from fright.
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Would the question be more than half answered?
ould not
the inquirer immediately and instinctively ask the cause of the
fright? In most conditions, and in almost every sense, fear is
an effect of something merely. There must be some active cause
behind it.
In the present case it was no more than an agency through
which the accident acted. It was a dependent and not independent factor in the series of operating forces. It was no more
the real cause of the death than a hammer in the hand~ of a
workman, who strikes a blow with it, is the cause of such blow.
The efficient, true cause, dominating all othe1· causes in the combination, was the mishebnvior of the running horse'. Subsequent
occurrences were merely the instrumentalities through which the
real cause spent its force. The act of the horse was the beginning,
death was the end.
The authorities are helpful to t hi:-; view, though perhaps not
exactly apropos or deeisive. A person pushed into a river may
be able to swim, and, if in full posse1:,.-,ion of his faculties, to save
himself; but, if in the confusion and terror of the moment, he
loses his self command and is dl'Owned, the person thrut::lting him
in the water is liable for the consequences. vVhar. Neg. § 94.
A man with an axe chased a boy, who, in his fright, ran into a
store against a barrel of wine, breaking the barrel. The man
was held responsible for the loss of the wine. Vanclenbur_qli v.
Truax, 4 Denio, 4G7. A person is liable civilite1· for brandishing
a gun for the purpose of scaring another. Beach v. IIancock,
27 N. H. 223. And is liable ainiinalile1· for the same thing.
Com. v. White, 110 .Mass. 4.07. Where, by a defendant's
negligence, his horse ran into another's sleigh and frightened his
horses, causing them to run into the plaintiff's sleigh, it was
held that the defendant was liable. ,,_WcDonalfl v. Snellin,q, 14
Allen, 2HO. A woman fearing she woul<l he nrn over hy an
express wngon carelessly driven, jurnpe(l agaim;t the wall of u
building and injured her face. The act of the express company,
by its ngent, it was held, caused the injury.
Coulter v.
4merican Expre88 Co. 56 N. Y. ~85; see Pa,qe v. Bucksport,
o4 Maine, 51, and cases there cited. It will be obsened that
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in these cases, and there nre many others that foll within the
same elassitication, the results are predicated upon the i<lea that
where an accident arises from the fright of a person, the injury
flowing from it is_ imputable to causes prnducing the fri~bt.
Then there are cases more <lirectly touching the question as to
whether the injuries in the case at bar were produced hy extemal
means en· not. It has been held that an insane man who takes
hi::i own life dies from an injury produced hy external, aceidental
:md violent means. Accident Ins. Co. v. Crandal, 120 U. S.
527. Same result follows when death ensues from accidental
drnwning. T,·ew v. Assumnce Co. ti H. & N. 845; 1Finspeai·
v. Accident Ins. Co. fi Q. B. Div. 42. Accidentally inhaling
coal g:ts, causing lleath, entitles a recovery upon a policy like
the present. Paul v. Travellers' In.~. Co. 45 Hun. 318. A
death from blood poisDning, produce(! by vims communicated to
the hand by a fly, comes within the terms of such a policy.
Bacon v. U. 8 . .Jiut. Accident Ass'n, 44 Hun. 5H9. The latter
c:1se ha:::; been criticised upon the point whether the means in that
instance were violent 01· not. In Insu}'(mce ' Co. v. Bur-rou_glu;.
6£) Penn. St. 43, the court say~, '' if the injury be accidentul and
the result is death, wh:tt 1mttters it whether the injury is caused
b_y a hlow from a pitehfork or from a ~train in handling it." In
these cases it was held that the tme cause of the death came
from the out~icle, were external means. Upon principle, we
think the same decision must be reached here.
Another point of <lefonse is taken. By :t suhsidiar_y, conditio:rnl elause in the policy it is provided that the insurance '' does
not extend to any boclil!J injury of which there shall he no
extenrnl ancl visible sign upon tho body of the insured." This
doe, not apply to fatal injuries, hut only to those not resulting
in death. It would be utterly unjust if thi:-, condition applied in
cases of death. It would preclude recovery in all instances
whern death occurs hy drnwning, freezing, poisoning, suffocation,
concms:-1ion, means of death leaving no outwanl mark, n11d also
whern the insured has been killed and his body is missing. The
context shows that the cluuse is only applicable to injuries not
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resulting in death. The policy declares that _the insurance shall
not exten<l to bodily in_juries unless the external sign of injury is
visihle, "nor to any death caused" in certnin ways named.
·There are reasons for the condition applying to a surviving
claimant. He has unusual clrnnce for feigning an internal injury,
if disposed to defraud the insnrers. But no such protection is
requil'ed ·where the accident causes death. The dead body is
external und visible sign enough that nn injury was received.
Mallory v. Travellers' In.';. Oo. ·47 N. Y. 52; Paul v.
Trw.,-ellers' Ins. Oo. 45 Hun. 318.
Defendants defaulted.
\V ALTON, V mGIN, LIBBEY, FosTEH. and HASKELL, JJ.,
concurred.

C.
vs.

NATHANIEL

Eu GENE W.
Kennebec.

'-'Tn,rAN

\VHITJ<JHOUSE,

administmtor.

Opinion March 8, 1888.

Hushancl and wife. Prornissory notes. Married women.
A promissory note, given by a wife to her husband in the year 1853, is void.
It cannot be collected against her estate after her death.
The act of the parties authorizing a person to witness the note, in the year
1868, does not give it validity, there being no new contract or new consideration for a contract.

ON report.

S. S. Brown and L. D. Garver, for plaintiff.
In view of the fact that it is Iconclu~ively proven by the

evidence, that all the use which the inte::;;tnte ever had of hi::; wife's
estate was in common with her, there can arise no implied
promise on hi::; part to repay anything which he may have
enjoyed in common with his wife. He is presumed to he acting
for her. N01·ton v. Om,ig, 68 Maine, 275.
Money had and received, the only proper form of action to
bring in this case. 11ferrill v. Orossnian, 68 Maine, 413; R.
s., c. 66, § 14.
VOL, LXXX.
17
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A writ against one personally may be amended by leave of
court so as to charge him in his capacity as administrator.
Le8te,· v. Lester, 8 Gray, 437; .1.Wetcaif v. Yeaton, 51 Maine,
19t<; Babcock v. Fowles, 32 Maine, 592; Phillips v. Btidge,
11 Mass. 242; Tenney v. Prince, 4 Pick. 385.
A negotiable promissory note in the hand of a bona fide holder
indorsed before dishonor is not subject of set-off. Trafford v. Hall,
7 R. I. 104; 44 Maine, 271 ; 48 Maine, 163; 35 Maine, 324;
16 Maine, 177; 20 Maine,.175; 17 Maine, 267.
Indorsement prnsumed to have been made at date or delivery
of note to payee; Parlee,· v. Tuttle, 41 Maine, 349 ; He1·sey v.
Elliot, 67 Maine, 526; 63 Maine, 405. Presumed to have been
endorsed before maturity. Party denying this must prove it;
nor without proof tlut it was endorsed when it was overdue can
he avail himself of the equities of defence. 2 Parsons' Notes &
Bills, 9, cases there cited.
·where husband and wife live upon her farm and he curries it
on for the common support, hi::i posses~ion is her possession. He
is her agent in all acts in reference to her property. No,·ton v.
C,·aig, (i8 Maine, 275. Counsel will not be allowed to argue to
the court in Banc against anything admitted us a fact in making
up the report at nisi priw;. Alden v. Goddard, 73 Maine, 345.
The instrument offered in evidence by the plaintiff to support
his claim to recover in this action, is a valid and negotiable
promissory note. The time of its payment is therein made
certain. 1 Par~ons' Notes & Bills, p. 39, 40. The promise to
pay and the amount to he paid are absolute and without
contingency. 1 Parsons' Notes & Bills, p. 42. Benjamin
Chalmer's Dige::it, 12; and not from a limited fund but from her
entire estate. In form and substance it has all the requisites
of a negotiable promissory note. The memorandum thereto
attached does not vary its terms or affect its form or character.
Benjamin Chui mer'~ Digest, 14, and illustrations, Treat v. Cooper,
22 Maine, 203; 64 Md. 120; 39 Wise, 138.
It is a well known rule of law governing such cases, that a
promis::iory note is to be regarded as made, when delivered;
although it may have been written and signed by the maker long
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before that time. The reason of the rule being that the maker
has it in his power at any time before delivel'y, to destroy the
writing or at the last moment to refuse to deliver it to the rmyee
therein named. Contract is inchoate and revocable until delivery.
Benjamin Clmlme1·'s Digest, 58; Burson v. Huntington, 21
Mich. 415; Tile First National Banlc v. Sh'ong, 72 III. 559;
118 Ma'5s. 537; 1 Parsons' Notes & Bills, 48.
The note is dated February 23, 1853, and in the absence of'
all other testimony in the premises, tho presumption would arisethat its date truly sets forth the time when in fact it was madean<l delivered to the p:1yee. 26 Maine, 2!:.15; 7 Gray, 543; 57
Md ..54.
It is entirely competent however to show by extrinsic evidence·
that the note was in fact made and delivered at some other time·
than that indicated by its date. Benjamin Chalmer's Digest,.
23; 32 Maine, 524; 13 East, 517; 71 N. Y. 435; 72 III. 21 ;.
1 Parsons' Notes & Bills, 41; 17 Al:1. 45; 24 Miss. 424. But
not to invalidate the title of a bona fide holder for value. 58,
Georgia, 9-!; Huston v. Youn,q, 33 .Maine, 85.
A note may be antedated or postdated without affecting its.
validity or negotiability. Benjamin Chalmer's DigeHt, 23; 4
Camp. 97; 9 Exch. 684; 2 L. R. Ex. D. 2G5; 14 Hun. (N ..
Y.) 155. In case 1.Vathaniel Bryant, .Adm,1·. v. Warren . ZJ:ferrill,.
55 M:dne, 515, the court did not rule <lirnctly upon the point in,
question, but did rule that the law was not retrospective in its.
effect and did not apply to promissory notes made by a marriedl
woman before the enactment of the law in question.
In ca~e Allen .1_t.fayo et al. v. llen1y P. liutchinson et al., 5T
Maine, 546, Chief Justice APPLETO~, says, referring to the laws, above mentioned: !! The wisdom or expediency of this act is a
matter solely for the legislature. Its language is most general
and there can be no reasonable doubt of its meaning. A contract
of suretyship is u lawful contract and for a lawful purpo::-;e; it is
valid and binding on a married woman."
In the case of Blake v. Blake, (54 Maine, 177, the court,
referring to this law says: !! The wife can contract for any lawful
purpose. No limitation is imposed upon her geneml right to
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contract. save that the put'pose be lawful. No restrictions nre
intimated as to the pel'son or persons with whom the contract for
lawful purposes may be made. The contract to improve her real
,.estate, to pay taxes and to remove incumbrances upon it, are all
.for a lawful purpo-,e.
The re~mlt is, that having the general and unrestricted power
0f making any nnd all contracts in relation to her estate with
whomsoever t,he may choose, she mny contract with her husband
egwally as with any one eh;e. 24 Conn. 500.
It was a contract fo1· the benetit of her separate estate, made
to obtain money to remove incumhrances and liens therefrom,
anal to save it from forfeiture and a forced sale to her loss. In
1853, the wife could hold real and personal property, and had
full p<nver to contract fo1· the sale, lease, purchat,e and preservation and protection of the ~mme. Public Laws, 1852, c. 227, §
1; Duren v. Getchell, 55 Maine, 241; 3 Allen, 545; Batchelder v. Sm·gent, 7 Am. Law Regi~ter, 253. A note for the
pul'chase of stock to put on he1· farm. 30 Maine, 244; 4 7
Maine. ~3(,),
Under the common law, even a married woman could bind her
separnte estate, but, in order to create a charge thereon, the
intention so to do must be <leclared in the contract itself, or the
consideration must be obtained for the direct benefit of the estate
itself. 1 P,m:mns' Notes & Bills, 78; 22 N. Y. 450; 21 Barb.
286 ; 17 V cscy, 365 ; 27 Miss. 34 7 ; 2 Kent. 155 ; 2 Parsons'
Coi1tmcts, 413.
In the case at bar, both these conditions are fulfilled. In the
note itself, Lucy Wyman contracts that it shall he due at her
decease, and be payable out of her estate; and by her written
statement attached thereto, she acknowledges the 1·eceipt of the
consideration and the expenditure of the same for the direct
benefit of her sep1uate estate. Trne, the wife could not at common
law n~nder her8elf personally liahle on u, promissory note or contract,
and Mrs. v\r yman, in her note complied with this rule. It ·was
not payable until after her death, and then out of her estute.
The contract in all points conformed to the strict rules of the
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common law; 18 N. Y. 2G5; 21 Barb. 28(3; 1 Parsons'
Contracts, 3G8; 10 Ala. 616; 7 P,tige, 112; 2 Gt"eene, (Iowa)
435.
As she was invested with the control of he1· own property,
with power to enforce and prnteet her rights thereto, and to
m:tnitge the same in 1853, it follows that she had the power ut
that time to m:tk.e any contract necessa1-y to its m:rn:t,gement or
for its protection and preservation, and that she would be bound
by t-iUeh contracts. 55 M Line, 2-!l ; 4 7 Maine, 330.
Interest., when expressed in a note, runs from its date.
Benjamin Chalm.er's Di~e::,t, 19; 67 Ill. 238; 8 Cal. 14.5; 5
Black. 22; 2 Parsons' Notes & Bills, 392. And thb too, even
if thern be other terms implied which nny well rai::,e a douht;
15 Mass. 177: 11 Ind. 392; 1 Iowa, 204. Note payable nt
death of maker with annual interest. See }Vashband v. Wasltband,
24 Conn. 500.

E. W. Whitehouse, defendant pro se, cited : Bryant v •
.Lvlerrill, 55 Maine, 515; Ingham v. White, 4 Allen, 412;
Chapman v. Kellogg, 102 Mass. 24G; Bassett v. Bassett, 112
Mas:-,. 99; Lrn·d v. Parke1·, 3 Allen, 127; Dodge v. Adams,
19 Pick. 429; 1 Add. Cont. 16; Dearborn v. Bowman, 3
Met. 155; Loomis v. _Newhall, 15 Piek. 159; An_gel v.
11/cLellan, 16 Mass. 28; Allen v. 1Werwin. 121 Muss. 378; Strong
v. Williams, 12 Mass. 3n; 2 Redf. Wills. 185, 187.
Lorin,rJ Parr, for the defendant, cited: Chitty Pl. ( UHh Am.
*59 ad fin; 2 Chitty Pl. 124-, note o; Oliver, Pree. 182 ;
Baker v. Fuller, 69 Maine, 152; Baker v. JlJ.001·, G3 Maine,
443; He,ll'<l. Civ. Pree. 172, note 2; R:tpnlje, & L. L. Diet.; 60
Maine, 29; Add. Cont. § § 3, 5; 1 Pars. Cont. 421; 17 Ind.
396; rn Ind. 212; Allen v. Jloope1', 50 Maine, 371; B1·yant
v. 1-lferrill, 55 Maine, 515; 1 Daniel, Neg. Inst. 156; Byles,
eel.)

Bill8, *327; 50 Maine, 371; 34 Maine, 56(3; 141 Muss. 283
(2 New Eng. Rep. 232).
PETERS. C. ,T.
The plaintiff, as in<lorsee, sues the estate of'
Lucy \Vyman, deceased, to recover the following note:
"Va:::salboro, February 24, 1853. For value received, I promise:
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to pay Edward G. Wyman, or onler, six hundred dollars with
interest annually, payahle at my death out of my estate.
(Signed) Lucy ,vyman." This is a copy of the note as originally
given. The note at some time was indorsed to the plaintiff. The
original parties to the note, both now deceased, were at its date,
husband and wife. On the same paper on which the note was
written, the following was also written and signed by the wife.
''The above note is given in conside1·ation of six hundred dollars,
paid by my husband to my brother John, and sister Betsey,
August, 1852, as their full share out of my fathe1·'::, estate."
At comm()n law, and that governs this contract, the note was
void. At it:-:; date, the statutory changes, affecting the business
rights of married women, had not reached that grade of development which would allow the wife to execute commercial pttper to
any person. Howe v. 1¥ilde8, 34 Maine, 566. Several other
cases in this state are to the same effect. Since the date of the
note, the baniers which prevented her contracting with persons
other than her husband have been removed. And it has been
held, that, by the implication of later statutes, husband and wife
m:ty even contract with each other, though a remedy for the
enforcement of contracts strictly between themselves is not
available while the mal'ital relation exists. The remedy may
come into life by the fleath of one of the parties or after their
divorce.
Webster v. lVebster, 58 Maine, 139; Blake v. Blake,
64 Maine, 177.
These statutory provisions, and their implications, can have
no retrospective application, und do not give any validity to a
contract which was in its beginning void. Bryant v . .Llfen·ill,
55 Maine, 515. It is readily perceivable that many important
contracts would have been subver·ted, and vested rights impaired,
had the construction of the law been otherwise.
In 18G8, a transaction took place between Lucy ,vyman and
her hushanrl, which the plaintiff relies upon as rendering the note
valid. They procured a person to sign his name to the two
papers, note and memorandum, as a witness. The plaintiff goes
so far as to contend that the note was really made at that time
.and dated back to 1853. It is enough to say, in answer to this
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suggestion, that the evidence touching the note, both internal
:md external disproves it.
The more important inqniry is whether that act of the parties
ratified and confirmed the note at tlrnt time, giving it validity.
vVe are of opinion that it did not, even if the parties supposed it
would have such effect. There was not uny new consideration.
A void promise continues void. A promise to keep a void promise
adds no element of strength. It is a "mere dalliance to excuse
the breach of promise.'' It is wl'itten in water.
If the note were merely a voidable contract, having any shade
of force, it would be different. But here, by all authority, the
contract was and is void, with no spark of vitality in it by which
it can be enkindled into life. The parties in 18G8, could have
made a contra.ct with each other, hut there i.-, no evidence that
they did so, or that they wanted or undertook to do so. ~'A
contract is void when it is without any legal effect; voidable, when
it has some effect; hut is liable to be made void hy one of the
partiel'.! or a third person." Bishop, Cont. § 611.
This result need not he regretted for nny supposed injustice ')l'
inequity. The case show:, that the husband must have expected
to obtain his annual interest out of the use of het· farm, the only
property of any consequence she had. That he got hi~ interest
as they went along, and greatly more than that is evident. He
stripped the place of its valuable wood nnd timber, ,sold off
the personal property, and reduced the field:::: to poverty by a
systematic and long continued practice of selling the hay taken
therefrom. There may be no legal claim upon him or his et-tate
in these matters, but they are evidence that he really suffered
but little if any real loss on her account. In ,re Blandin, 1 Low.
Dec. 543, 545. And more than all ebe, while there may not he
strict legal proof of the fact, there is great reason to suppose
that the wife believed that she was dit-chnrging all obligations
to her husband by the legacy of six hundred dollars, the same
amount for which her note was given, which she provided for him
in her will.
Judgment fm· d~fendant.
"\\rALTON,

concurred.

DANFORTH,

VrnGrN,

EMERY

and FosTER, JJ.,
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A. C.

TrnBETT8 ~rn<l

others, nppellants,

vs.
MARK TRAFTON

Aroostook:.

and another.

Opinion l\Iarch 8, 1888.

Insolvent law.

Pmctice.

A creditor's claim against his debtor in insolvency, after it has been duly

proved, cannot be disallowed except upon a petition in writing, sworn to
by the party objecting to the claim. The statute requires that the
objections shall be in writing, and the rule of the insolvent courts requiresa verification upon oath.
The insolvent courts had the power to establish the rule, which is neither
unreasonable nor unconstitutional.
A creditor's claim is proved when it has been presented in due form after
being verified in the manner required by law. No hearing is necessary.
The creditor's oath is pritn:1, facie proof of his claim.

ON exceptions.
The point is stated in the opinion.
Kin,g and Ii'in,q, for appellants.
The judge of probate ovel'ruled the ohjeetion nnd allowed the
claim to stand proved, on the ground that the objecting creditors
hnd not complied with rule ten of the insolvency court.
Section 25 of c. 70, Revised Statutes, referring to proof of
claims, says, 11 Any.
. person interested, mny at any time
before final dividend, file objections in writing to the allowance of
such claim, and thereupon the judge may upon such notice as he
dirncts, order a hearing upon the same."

George Donwortli, for the defendants, cited: R. S., c. 70, § §
12, 25; Cuslzin,q v. Ji'ield, 9 Met. 180; Bx parte Morgan, 78
Maine, 36; Palmer v. Dayton, 4 Cush. 270; Eddy's Gase, 6
Cush. 28.
PETERS, C. J.
A creditor, proving his own claim against un
estate in insolvency, disputes the claim of another cre<litor of
the estate, and files a written motion to have the latter claim

TIBBETTS V. TRAFTON.

265

disallowed. The case came up by appeal from the insolvency
court, and reaches this court on exceptions to an Ol'<ler dismissing
the appeal for want of jurisdiction.
Section 25, c. 70, R. S., provides in what manner any creditor
mny contest uny other creditor's clairn. It sets forth, nmong
other things, that the assignee. or nn_y other person interested,
may nt any time before final dividend, file ohjections in writing
thereto, and then certain proceedings are to be had thereon.
The rules adopted by the in:-,o]vency court impose certain
formalities not required by the statute. Rule ten provides that
no claim, once regularly provo<l, shall be expunge(l or reconsidered, except upon the formal petition of some person
interested, verified by oath. The rule requires an outh, while
the statute does not.
A claim is proved when in due form it hns been presented,
after being verified in the manner required hy law. The word
pr,we<l, doe.;; not, in this connection, imply that there has been
any hearing upon the claim. The creditor's oath is p1 i1na facie
prnof of his claim. He need not follow it to court, but may
trnnsmit it there in such way as he sees fit. After presentation,
the claim can never he disturbed or <lisputed except in the
manner before explained. The judge may, no don ht, reject the
claim, that is, refuse to accept and file it, if upon inspection it
appear:; to be infornrn l, and perhaps also if the proofs upon their
face indicate that the claim is ill<'gal. But if this he Jone, in:lsmuch as it would he :ln unusual thing and not to he anticipated,
the creditor should have seasonable notice of such action, in
or<ler to protect his claim again::,t the objection, if he can do so.
The judge may also, by speeial provh,ion, postpone, until after
an assignee is chosen, the prnof of any particular creditor, whose
claim may seem doubtful or suspicious to him. In other words,
he may refnse to allow any particular claimant to participate in
the organization. Subject to these qualifications, a claim regularly ma<le out ttnd verified, and transmitted to the court, should
be regarded as proved and allowe<l, unless challenged in the
formal manner required by section 25 and rule 10;
In bankruptcy, says l\fr. Robeson, in his hook on the subject,
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proof denotes not only the operation of proving the existence of
a debt, but also the declaration, affidavit, etc., by which debts
are actually proved; and hence, "to prove against the estate,"
means to bring forward ~~ claim in that wny. Expunging and
reducing proof is to reject the claim retrospectively as it had
been made, or reducing the amount on which dividend may be
made, as if originally m:tde for the smaller sum.
In the case at bar the judge of insolvency refused to entertain
the petition of the contestant, because it was not verified by
oath, and for other informality. To avoid this result, the contestant contends that rule ten does not bind him, because it is
variant from the statute. \Ve do not concede as much, but, on
the other hand, consider the statute, as supplemented by the rule,
to be H wise provision. In these estates, creditors are usua11y
numerous, many of them residing at various distances from the
court, and many of their claims are small. After their claims
have been regularly filed, they should be allowed to repose on
the certainty of their a11owance, unless the opposition to any
claim is inaugumted by formal, written objections under oath.
There should at least be oath against oath. Such precaution is
neces~ary to prevent frivolous nnd malieious objections.
It is a great concession f<>l' the statute to allow to creditors the
right of appeal in such cases. Few insolvent laws are so liberal
as our own in this respect. Freeland v. Bank, 16 Grny, 137.
In most, if' not all, the systems in other states, the appeal is
allowed against a claim, only to the assignee, the administrative
head of the estate. Under our law, any creditor may maintain
an appeal on every other creditor's claim. Stringent rules of
procedure are requii·ed to prevent un abuse of the right.

Exceptions overruled.
'-'.,.ALTON,

concurred.

LIBBEY,

EMERY,

FOSTER

and

HASKELL,

,T,1.,

ROBINSON '1J. WILLIAMS.

FREDERICK

C.

ROBINSON

Aroostook.

vs.

JAMES

S.

WILLIAMS
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and others.

Opinion March 8, 1888.

Bond. Poor debtor. Return of execution.
An omission by the officer to return into the clerk's office, during the lifetime of the precept, an execution upon which a poor debtor's bond was
taken by such officer, constitutes no defense to an action on the bond.

ON exceptions.
Debt on a poor debtor's bond. The question raised by the
exceptions is stuted in the opinion.

Powers and Powe1·s, for the pluiritiff, cited: Bean v. Parker,
17 Muss. 591; Fales Y. Goodhue, 25 Maine, 423.
He1·sey and Shaw, for defendants.
'' It. i::. incumbent upon those who would avail themselves of a
statute remedy to make it appear that H1P; requirements of
the statute have been strictly observed in all essential particulars."
76 Maine, 265.
Section 39 of c. 113, R. S., provides that the bond taken
shall be returned with the execution to the court frnm which the
execution issued. ·when shall this bond be returned? Certainly
within the lifetime of the execution, which is three months from
the date thereof; this was not done, but wholly neglected. The
creditor can receive the bond from the court by filing a copy,
and not without. R. S., c. 113, § 39.
The bond or copy thereof should remain on the files of the
court from the time it is returned ( within the lifetime of the
execution) until the six months have expired, so the debtor can
have an opportunity to meet the conditions of his bond, viz. :
1. If he wishe~ to cite the creditor, and take the oath prescribed in section 30, c. 113, R. S., he must describe in his
cit11tion the execution and the bond, and must gi,·e the creditor
fifteen days notice, which he cannot do unless he can see the bond
and execution, and if they are not returned to court until the

268

ROBINSON V. WILLIAMS.

lnst day of the six months he cannot riieet this condition of his
bond.
2. If he wishes to pay the debt, interest, costs, and fees
arising in said execution, he cannot do so nnd make a legal
·tender to save this condition of his bond if said bond is not
returned to court until the last day of its life.
3. If he ·wishes to deliver himself into the custody of the
keeper of the jail to which he is 1iahle to be committed under
said execution he cannot do so, nnd the jnilor ·would not be
ohli,ged to receive him unless he deliver to the keeper of the juil
at the same time a copy of the bond or of the ext.lcution and
return thereon. 71 Maine, 405.
This last condition could not have been performed unless said
bond and executipn had heen • returned to court, and the debtor
is not obliged to wait until the last day for said bond and execution to he returned so he con Id procure copies. If the bond can
be returned on the last day of the six months it can be returned
on the last moment of that cfay and thus defeat the purpose of
the statute. 76 Maine, :2G2.
PETERR, C. J. The defendants, principal Hnd sureties, set up
in defense of an action against them on a poor debtor's bond,
that the bond and execution on which the bond wus taken were
not returned into the clerk's office until on the last day before
the hond expired. They contend that an omission to make the
return within the lifetime of the execution released the hon<l.
"\\re are not sntisfied that the statute affecting the question,
requires such a rigi,l construution. It is a geneml rule that an
officer shall retum an execution within the three months. But
the rule has excepthns. If he collects an execution and pays
the money to the plaintiff or his attorney, his li:thi lity ceases.
It is quite a common practice to deliver the execution to the
debtor in such cases, although the safest and best place for it,
for all concerned, is in the clerk's files. 1 Bachus, Sheriff, 258;
Tidd's Prac. 928; Runlett v. Bell, 5 N. H. p. 438, and cases
there cited.
There are frequent in~tances wliere it is not possible to return
the execution within thrne months. If the service is made at
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the last moment of the time, it cannot he. Still, it has never
been seriously doubted that an officer has all of the three
months within which to commence a service, completing his work
after the three months have expired. Shindler v. Blunt, 1
Sund. 683. Says PARSONS, C. J., in Prescott v. Wri,qltt, 6
Mass. 20, '' If an officer bus begun to execute the execution at
any time before it is returnable, he may complete the sei·vice
after it is returnable. and retain the execution to indor~e the
service thereon, the whole of which shall have relation to the
time when it commenced.'' By R. S., ch. 76, § 5, it is provided
that, in levying an execntion upon land, the proceeding:-; may be
valid, although a part of them be ma<lt=: after the return day of
the execution. Still, a literal compliance with the words of the
execution would not permit such l:ititude.
In Pre8cott v. Pettee, 3 Pick. 331, PARKER, C. J., remarked
that it was difficult to arrive at the meauing of the legislature in
regard to the return of un execution into the cle1·k's office. He
thought the requirement was" for some purpose merely directory." It was held in that case, that, although an execution
levied on land must be returned into the clerk's office, in order
to complete the title of the creditor, stiil, it would be suffieicnt,
if returned at any time after the return day, but before it is
offered in evidence. The same rule was applied in this stute in
Erne1·.-,on v. Towle, 5 Greenl. 1 ~)7 ; see, on same point, cases
cited in True v. Enie1·y, 67 Maine, p. 35.
At common law, a return of fin:tl proces8 was not a regular
duty of an officer. It was neces~ary to serve a rule upon him to
make the return, if any person desired it done. Riclwrd,-,on v.
Trundle, 8 C. B. (N. S.) 474; Bachus, Sheriff, § 262; Ti<ld's
Pmc. 828. In Dane's Abridgment, Vol. 3, ch. 7 5, article 12,
the earlier American cnses on the suhject are collected :rnd their
application explained. The duty of returning un execution is
now generally regulated by statute. In Murfree on Sheriffs, §
85;3, a late work, it is said, commenting upon the statute8 of
different states relating to the matter, that'' the purpose <lesigned
to he accomplished hy the return of process placed in the hands
of the sheriff, is that by it he may show what he has done in the
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matter, and what he has omitted to do, and why." "And it may
be further stated," says the author, '' that the statutory provisions
which require sheriff::; and constabh~s to return ·writs of execution,
and provide special remedies for defaults in doing so, are designed
for the benefit of the plaintiffs in such executions, and are not
available for defendants aggrieved by any omission."
It would seem to be deducilJle, from these considerations; that
the defense attempted to
maintainell by the <lefendunts in the
case in hand, cannot prevail. Their injury is imaginary, not
real, nor legal.

ue

WALTON,

Exceptions overruled.
and HASKELL, JJ.,

DANFOinH,_ LIBBEY, EMERY

concurred.

HANFORD

B.

Aroostook.
Prornissory note.

vs.

FIELD

BENJAMIN

F.

GELLERSON.

Opinion March 8, 1888.

Holmes note.

Conditional sales. Record. Exceptions.
Practice.
An agreement that personal property bargained and delivcreu to another, for
which several notes in the aggregate amounting to more than thirty dollars
arc given, shall remain the property or the payee until the notes are paid,
is not valid, except as between the original parties, unless the agreement be
maue arn.l signed as part of the notes, and recorded as a mortgage of versouul property; although each note may be less than thirty uollars.
If a jud6 e, at a trial term, sees tit, for hi,; own convenience, to delay his
approval of a bill of exc~ptions, in oruer to have time to test their correctness, and the exception,;, .as thully allowed, are regular in form, the law
court cannot, upon sugg~stion of c . rnnsel, reject the exceptions.

ON exceptions from the superior court.

Trespa:ss for the value of a wagon which plaintiff' received of
the defendant in an exchange, and which the defendant afterwards took and canied a way ~.._:1lleging that the wagon plaintiff
let him have in the exchange was not the property of the plaintiff.
The point i::; stated in the opinion.

Iling and Ii:ing, for the plaintiff, cited: Coolidge v. Brighmn,
42 .Muss. ,548 ; 2 Addit-ion, Conti-acts, § § 640, 645; 1 Green!.
Ev. (7th ed.) § 558.
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George Donworth, for the defendant.
By virtue of the rnles estahlishe<l under the act of the
legislature, certain rights have vested in this defendant and certain
obligations have been imposed on this plaintiff, as much as by
any othet· law that regulates practice in court, and if these
exceptions ure not here in accordance with the law of the l:tnd,
they must not be considered. P!u"llips v. Soule, 6 Allen, 150;
Carleton v. Lewis, 67 Maine, 76.
\Ve fail to see how this case differs from Fish v. Baker, 7 4
Maine, 108; in this case at har, 1'no delay, for filing exceptions, was
asked for or given" beyond the first Tuesday of June. Yet as
the report shows the exceptions were not filed until June 20th,
though they purport, in their opening, to have been filed on the
5th day of the te1·m. The judge's certificate is conclusive as to
the time of filing.
Whitcmnb v. Williams, 4 Pick. 228. In
Dohe,·ty v. Lincoln, Il4 Mass. 3G2, the court says, 'The
provisions of these statutes requiring the exceptions to be filed,
&c., within the time prescribed are intended for the benefit of
• verse party, and be is entitled to insist upon d4e proof of
the ad
n. strict compliance with them, unless he has done something to
waive it."
See also Comm.onwet;tlt/z v. Greenlaw, 119 Mass. 208, in which
it was held that the judge had no :iuthority to allow the
exceptions after the expiration of the ti me iimite<l by law without
the con-:,ent of the adverse party.
In Nye v. Old Colony R. R. Co. 124 :\1ass. 241, it was held
that an oral agreement of counsel to extend the time was of no
avail, and undPr our rules it would seem to he so in this state,
but in the case at bar there is no agreement whatever. The
consent of the ad verse party is a necessary condition to the
allowance of exceptions after the time requirnd by law.
Wallcer v. Moors, 122 Mass. 501.
Here the presiding justice was satisfied that due diligenee had
been employed to obtain the notes. In Green!. on Ev. Vol. 1, § 82,
it is stated that, "This rule does not demand the greatest amount
of evidence which can possibly be given of any fact, hut its
design is to prevent the intrnduction of any which, from the
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nnture of the case, supposes that better evidence is in the
possession of the party." And Id. 84, ' 1 until it is shown that
the prn,luction of the primary evidence is out of the party's
power no other proof of the fact is generally admitted.'' Greenl.
on Ev. Vol. 1, § 558, and notes declare the law to be as given by
the presiding justice.
The ca:-;e of VanDezu1en v. Frink, 15 Pick. 449, is directly in
point and there the ruling was_ that secondary e,·idencc was not
admi::;sible, unless it could be shown th:tt the 01·iginal papers were
lost, or were not within the power of the party or witnes~.
In a mortgage there is :rn immediate transfer of title; in a
conditional sale ( as in the case of these notes) there is no tmnsfer
until the condition bi pert'ormecl by the barg:tinee. Jones on
Chat. Mortgs. § 11 ; Ro1er's Locomotive Works v. Lewis, 4
Dill. (U. S.) 158. And since it is clear to any lawyer that
~~ The three condition;tl notes," &c .• did not constitute u mortgage,
shall a new trial he necessitated because the judge failed to
erroneou::,;)y instruct the jury?
The tw<? twenty-five dollar notes an<l the agreement therein
contained were valid against the whole world without being
recorded. Previous to statute 1870, c. 143, no such note ,vas
required to be recorded. Il:iwsnn v. Tuel, 47 Maine, 50t3. A
parellel question arose in Perlcin.-; v. 11'Iorse, 78 Maine, 17,
whern the court say, ' 1 H the statute needs amendment, the
legi.:;Ltture can amend it. - "re con~true it as it stands."
It is the duty therefore of the courtt-5 to perti1it rescission whenever it C;lll be done with justice to the other pa1'ty and such is
the tendency of modern decisions. In Vermont the courts have
gone much f.:1rthe1· th;tn this ·court would con~ider the law to
allow. Downer v. Smith, 32 Vern10nt, 1 ; lloadley v. I-louse,
Id. 179.
PETERS, C. J. There is a point of considerable practical
importance in these exceptions. A party took, for an article of
per..,01ul pl'Operty, three Holmes notes. one for twenty-five dollars,
and each of the others exceeds thirty doll:u·s in amount, the notes
cantaining the contract, and, as nllowed by R. S., c. 91, § 7, also
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a stipulation that no right of redemption shall exist after a breach
by non payment. The notes are not rec0t·ded, although the
statute, R. S., c. 111, § 5, require:-; such notes to be recorded in
order to be effectual against attachers and after-purchasers, •~jf
the agreement is made in a note for more than thirty dollars.''
It is pretended that third parties can not be interested in the
transaction for the reason that one note is under thirty dollars,
and the forfeiture is claimed only on that note. Our opinion is
that the notes should have been reco1·<led, to be effectual against
other parties.
In strict literalness, the case falls within the statute. If the
agreement is "made in a note for more than thirty dollars," it
must be recorded. This agreement is made in two notes each of
which exceads that sum, although made ah.;o in a note for less
than that amount. Much more strongly is this construction
required by the sensible meaning and manifest purposes of the
statute. The conditional agreement should be· recorded for the
public benefit, whenever it is made to seeure a note of more than
thirty dollars, ot· notes which taken together exceed that amount.
The phrase, ~1 in a note for more than thirty dollars," means where
it secures, in thut wny, an indebtedness upwards of such sum.
Under a different construction the statute becomes nugatory .. It
could alwuys be avoided hy persons who should see fit to divide
ever so large an indebtedness into notes of less than thirty
dollars each. For an erroneous ruling on this point a new trial
must be had.
It may he well to add, for the be:uing of the suggestion at
another trial, that the admission of oral proof of notes without
producing the originals, or without sufficient foundation laid for
their loss, and the admission of an account book kept by the
vendor to prove the terms of a sale of personal property, were
clearly enoneous rulings.
The defendant's counsel denies that the exceptions presente<l
were seasonably filed. They are certified as regularly taken and
allowed, and that presents them properly to us .. If a judge, at
a trial term, sees fit for his own convenience, to delay his
VOL. LXXX.
18
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approval of a bill of exceptions, in order to have more favorable
opportunity to test their correctne::,s, ancl the exceptions ns finally
allowed are regular in form, we cannot, upon the suggestion of
counsel dissafo,fied with the action of the judge, reject the
exceptions.
Exceptions sustained.
\VALTON, DANFORTH, LIBBEY, EMERY and HASKELL, JJ.,
con<'urred.

GEORGE

Lincoln.
Inspector of customs.

Buss vs.

GEORGE

W1NsLow.

Opinion March 10, 1888.
Shipping.

Trespass.

U. S. R. S., § 2638.

An inspector of the public customs, who purchased a vessel in spite of the
laws of the United States which provide that such an officer shall not own
any vessel or interest therein, under a penalty or five hundred dollars, may
recover the value of such vessel in an action of trespass against a sheriff,
who attaches the same as the property of the person selling her to the
United State;; official. His possession of the property is a good title as
against the attaching officer.

ON exceptions.
Trespass for conversion of an alleged pleasure yacht called
tt Eunie" by the defendant, on June lG, 188G, who, on thut day,
as a deputy sheriff, attached the _yacht as the property of one
James Donnell, on a writ in favor of one Lester F. Cudworth,
executor, and subsequently, on November 30, 1886, sold the
same on execution issued on a judgment in that suit of Oudworth
v. Donnell. The plaintiff claimed to have purchased the yacht
of Donnell, September 22, 1884, though Donnell retained
the possession of it until the attachment. It was admitted that
at the time of the alleged purchase of the yacht by the plaintiff,
he wns employed under the authority of the United States in the
collection of duties on import::; or tonnage, and that his tenure of
office terminated on January 31, 1887.
The exceptions were to the refusal of the presiding justice to
rule that the sale from Donnell to Bliss was void.

H. Bliss, Jr., for the plaintiff, cited: U. S. R. S., § § 4131,
4214, 4170, 4312; Decisions, Secretnry of the Treasury, 1877,

BLISS V. WIN8LOW.

275

No. 3282; 1883, Nos. 5545, 55,50; Veaz1·e v. Smnerby, 5
Allen, 285.

William, H. Hilton, for defendant.
The Revised Statutes of the United States, title 34, c. 2, §
2638, provide that '' no person employed under the nuthority of
the United States in the collection of duties on imports or tonnage, shall own either in whole or in part any vessel
under a penalty of five hundred dollars."
Title 1, c. 1, § 3, define:-, the word vessel as inelu<ling "every<lescl'iption of water craft or othe1· artificial contrivance used or·
• capable of being used as a means of trnnsportation on water."
Title 48, ch. 2, § 4214, clearly recognizen pleasure yachts as,
being capable of being used as a means of transportation on,
water.
It is a well recognized rule of law that every contract made·
for 01· about a matter or thing which is prohibited and made·
unlawful by any statute is a void contract, though the statute
itself does not mention that it shall be so. hut only inflicts a:
penalty, because a penalty implies a prohibition. Hm·ding v ..
Ha:;ur, 60 Maine, 340, and cases there cite(l.
The law never lends its aid to carry such contracts into effect..
2 Green!. Ev. ( 12th ed.) § 111.
PETERS, C. J.
This case falls outside of the class of cases in1
whid1 a redress for injuries upon personal property is denied by.
the law upon considerations of public policy. It may he nea:r·
the line of such cases.
The plaintiff, at a time when he was an inspector of the puhlfo·
customs, became the owner, by purchase, of a boat, notwithstarnling the la\-v, R. S. U. S., § 21i38, p1·ovidm, that no person,
in that branch of the public employment shall "own nny vessel
or interest therein," undPr a penalty of five hundred dollars.
The plaintiff supposed that his hoat or yacht did not come within
the prohibition of the law. But we are inclined to think it did,
and we will take it for granted that it was so.
,\Te do not conceive it to be an answer to an action for the
conversion of the boat, that the trespasser was, at the time of
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the conversion, un officer, attaching the property for a creditor
of the seller, upon the claim and theory that no property passed
hy the sale. The seller's property was. not diminished by the
:sale. He received a full consideration, merely exchanging
property for property. No fraud upon creditors was accomJ}fo,hcd m intended.
The statute it~elf is unlike any other prohibitory legislation,
he.ing bare of any executory or explanatory provision. Suppose
ut1 owner of vessels becomes a public officer while he is such
owner, what becomes of the property owned by him? Can it be
regarded as lost or abandoned} to he appropriated hy any finder?.
Suppo~e the boat hiul been purchased to he at once broken up
fi,}r its old wood and iron, or to be immediately converted into
some form of property other than .a boat, and such intention had
been executed. ~ T ould the purchase have been in such case
unlawful?
But these queries, although perhaps helpful indirectly, are
rather at a distance from the point on which we place the decision
of the case. There is considerable difference of judicial opinion
on questions affected by the doctrine of public policy, and the
present occa:-:;ion does not require a discovery or discussion of
the true rule8 to be generally applied to them. Suffice it to
say that we think the present case may be saved to the plaintiff
hy force of the decision in l-laniilton v. Goding, 55 Maine, 419,
where it was held that an owner of intoxicating liquors, although
such liquors were intended for sale by him in violation of law,
may maintain trespass for their unauthorized conversion by a
~heriff, who is at the time acting under color of office in service
of civil process.
Upon principle that case and this nre alike.. There, as it is
hern, the officer at.tached the goo(l:, as the property of the seller.
There the possession of the artieles held for illegal purposes ,,vas
enough to found the plaintiff's action upon. It did not lie in
the officer's mouth to allege that the possession \Vl:li':l for unlawful
purposm,. \iY e think the same rule applies here. The plaintiff's
possession was his title, in a conflict with the officer who represented neither possession nor any right to possession. Admns
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v. i'lfcGlfrwlty, 66 Maine, 474; see National Banlc v . .Matthews,

98 U. S. G21.
WALTON,

DANFORTH,

VIRGIN,

Exceptions overntlecl.
E:vrnRY and FosTEn, JJ.,

concurred.

ISRAEL

R.

BRAY

Somerset.

vs. N. F.

CLAPP

nnd others.

Opinion March 10, 1888.

Deed. Joinder of husband in wife's deed.
It is a sufficient joinder of a husband in his wife's deed, of her property
derived from him, for him to express his assent thereto, under his own hand
and seal, in her conveyan~e, without his being a formal party to the deed.

ON exceptions.
Writ of entry. The opinion states the question presented hy
the exceptions, :rnd the material faet!:S.

A. H. Ware, for the plaintiff, cited:

v. Hall, 35
Maine 338; 8tricklancl v. Bartlett, 51 Maine, 356; Child v.
Sarnpson, 117 Mass. 63; I1nigltt v. Tlwye1·, 125 Mass. 25;
White v. Graves, 107 Mass. 328; Hills v. Bearse, 9 ~:.\lien, 403;
O!tapnum v. Miller, 128 Mass. 269; Cormemis v. Wessel/weft,
114 Mass. 552; Uafrncross v. Lori1ner, 3 Maeq. H. L. Cns. 829,
S. C. 7 Jur. N. S. 149; Corrdsh v. Abbington, 4 Hurlst. & N.
549; S. C. 28 L ..J. Exch. D. 2G2; Chapman v . .Pinyree, 67
Maine, 202; Wood v. Pennell, 51 Maine, 52; 1 Greenl. Ev. §
27 5 ; Ki1nball v. Bradford, U Gray, 243 ; 1 Green 1. Ev. § 281 ;
Paine v. _ Jf"cintier, 1 Mas:-. 69; 10 Mass. 461; Townsend v.
Weld, 8 Mass. 146 ~ McLellan v. Oumberlancl Bank, 24 Maine,
566; Palma v. Fogg, 35 Maine, 3G8; Wilson v. Hanson, 12
Maine 1 58; Bell v. Woodman, 60 Maine, 465 ; 8!Jlvester v.
Staples, 44 Maine, 49G ; Parley v. B,·yant, 32 Mai,rn, 47 4;
Little.field v. Little-field, 28 Maine, 180; Chadwick v. Perkin.-:,
3 Maine, 3~)9 ; Osgood v. Davis, 18 Maine, 146 ; liaHcock v.
Fairfield, 30 Maine, 299 ; Jordan v. Otis, 38 Maine, 429 ;
Rogers v. McPheters, 40 Maine, 114; E1nery v. Websle1·, 42
Maine, 204; Kirnball v. 1Wor1·ill, 4 Maine, 368; Child v.
Wells, 13 Pick. 121; Strout v. Harper, 72 Maine, 273; Ellis:

Webb
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v. Hi_q,qins, 32 Maine, 34; Whitney v. Lowell, 33 Maine, 318;
Bryant v. Grosby, 3G Maine, 5G2; WmTen v. Millu, 38
Maine. 108; Reed v. Reed, 71 Maine, 159; Gray v. llutcldns,
36 Maine, 142; Harlow v. Tlwntas, 15 Pick. G6; 1l1adclen v.
Tucker, 4G Maine, 367; Locke v. Whiting, 10 Pick. 279;
Lincoln v. Ave1·y, 10 Maine, 418; Omwfonl v. Spencer, 8
Cush. 418; Gushing v. Ayer, 25 Maine, 383; Tilton v. Hunter,
24 Maine, 29; Peck v. Conway, 119 Mass. 546.
Wcrlton and Wcllton, for Emeline Houghton, defendant.
By R. S., c. 61, § ] , if his deed to his wife had been an unrestricted one, she could not have conveyed it, except by his
joining in the deed. Gall v. Perkins, 65 Maine, 444.
It Wa8 not thereforn a conveyance by Emeline and Jonah
Houghton, both joining in the deed, as the statute required.
Bruce v. lVood, 1 Met. 542 ~ U-1·eenough v. Turner, 11 Gray,
332; Wales v. Coffin, 13 Allen, 213. Approved in Pierce v.
Chace, 108 Mass. 258.
Clapp took: no title hy the conveyance of Emeline Houghton
to him and on the day he gave the mortgage to the plaintiff he
Imel no legal interest whatever in the premises. Beale v.
Knowles, 45 Maine, 4 7£1.
Is any estoppcl created? Is this dcfernlant, Emeline Houghton,
in any way e::-topped by her conveyanee to Clapp and consent to
his subsequent conveyance? "\Ve see no reason why she should
be. Lowell v. Daniels, 2 Gray, ml; Townsley v. Chapin,
12 Allen, 476 ~ Bruce v. Wood, 1 Met. 542; }Vales v. Or(ffin,
13 Allen, 213; Pie1·ce v. C!tace, 108 Mass. 2,54; Shillock v.
Gilbert, 23 Minn. 387.
There being no deception. no concealment, no fraud, there can
he no estoppel. Shillocl-c v. Gilbe,·t, supra; vVashhurn on
real property, 3rd edition, Vol. 3, pp. 7 4 and 80.
t~ The deed must contain apt words of grant or release
and the court could not inquire into her intention in joining in
the deed
if that intention was not manifested by the
deed itself." Gl'eenou_qh v. Turner, 11 Gray, 334, before
cited. See also Paul v. Moody, 7 Maine, 455 ; Peabody v.
Hewett, 52 Maine, 33; Whitaker v. Jlfiller, 83 Ill. 381 ;
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Humm,elmon v. Mounts, 87 Ind. 178; Adams v. llfedslcer, 25
West Va. 127.
PETERS, C. J.
It is conceded that the plaintiff is ~ntitlcd to
recover upon the case submitted, if it be a sufficient joinder of a
husband in his wife's deed, of her property derived from him, for
him to express hh; assent. under his own hand and seal, without
being in any other manner n. formal party thereto.
The statute, R. S., c. 61, § 1, provides that ''rea-1 estate directly
or indirectly conveyed to a wife by her husband, or paid for by
him, or given or devised to her by his relatives, cannot he
conveyed by her without the joiuder of her husband." We havP,
heretofore given what we regard as convincing reasons why this
statute should be liberally construed for the sake of upholding
honest conveyances. Perkins v. 1.3/Iorse, 78 Maine, 17.
In the case now before us, the deed i'.': in ordinary form, as a
conveyance hy the wife, the name of the husband appearing only
in the final clause, in the words that follow: ''In witne~s whereof,
I, the said Emeline Houghton, and ,Jonah Houghton, in token of
his assent to this conveyance upon the terms of, and subject to,
the limitations aforesaid, of the afo1·esilid premises, have hereunto
set our hands and seal::; this 4th d,1y of November, A. D. 1880."
Each of them signed and sealed the instrument.
In order to ascertain whether thi::,:, exprnssion of assent by1,the
husband is a joinder in the wife's deetl, within the meaning of the
statute requiring a joinder, it is necessary to appreciate the
purpose of the requirement and see what is to be Hccornplished
by it. The design of the law, no doubt, was that a married
woman shall not improvidently deed away property given her hy
her husband or his friends, or shall not without some right of
hindrance in the hushancl, convey real estate which she,
presumably, in some way or to some extent, holds for their
common use and benefit.
Is not the object completely attained by requiring merely his
written assent in her deed? Is she not thus effectually prevented
1rom making any valid conveyance by merely her own unaided
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act? The statute exacts the '' joinder of her hushand," not as a
grantor, because he has nothing to grant, hut ns an assenter
merely, for he lrns only the power to withhold or give his assent.
He joins in the deed, not to convey or assbt in conve_ying anything, but to assent that she may convey her own title. The
only pos::.;ible right which he has in het· lands, is that of dissenting
from her conveyance, and that. he waives by assenting to it. The
word joincler implies that the assent is to be expressed in writing
in her deed. _vVhat possible public policy can the statute
subserve. hy requiring the husband, in his wife's deed when it is
one of WtUT:mty, to commit himself to a warranty of property
which he does not own, and for a transfer of which he receive::,
no part of the consideration? by requiring the idle ns<::rnrtion that
he i:-; seized of the premi~es, when he is not? or in requiring the
othe1· untruthful :-;tatement:-; which his covenants would contain?
In some of the states the statutory provision is that her deed
must he made with ''his assent," or ''written assent." No more
than written assent wus re:tlly int ended by our mvn statute, the
difference in phraseology heing but accidental nnd not essential.
An ttppeal to the common law rules does not weaken the
:trgument, because they al'e inapplicab·le. The reason why a
husband, under the common law sway, joined in the wife's deed,
was that they were both seized of frnr real estate, he of a freehold
ancl ,;he of a fee therein. They were rcgarcled in the old law as
one per:-son, the legal existence of the wife being consolidated
into that of the hushand. They were therefore required, in
matters affecting her, to join in pleading and in conveyances.
Those rules, under out· statutory system, are obsolete.
The authorities, differ somewhat on this question of joinder.
We think the best reasoned judici:d expressiom; on the subject,
are in accord with tile views accepted by us. A clear and very
:-;atisfactory deeision on the point, where the di~:WU:Ssion is full, is
in Woodard v. Seave1·, 38 N. H. 29. In that case the court
says that the deed there in question would be wholly void without
the join(ler of the husband, and it was held that his written
assent in the <leed, was a joinder. Evans v. Summerlin, 19
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Florida, 858, is a pointed case favoring the same view of the
question.
Exceptions overruled.
\VALTO~,

DANFOB.TH,

VIRGIN,

EMERY

and

FosTER,

JJ ..

concurred.

MARYE.

HODGES

and nnother

vs.
AMBROSE

·waldo.
Deed.

F.

HEAL

and another.

Opinion March 10, 1888.

Consideration.

Evidence.

Trespass.

It is admissible for a grantee in a deed of an undivided half of a parcel of
land, to show by oral evidence that it was agreed between him and the
grantor at the delivery of the deed, that the sum paid as a consideration for
the conveyance, should also be in full satisfaction of trespasses previously
committed by him upon the land.
Any one of several owners in common of land may collect or release a claim
for damages arising out of trespasses upon the common property.

0.N exceptions.
Tre:-;pass for breaking and entering plaintiffs' close and cutting
and hauling therefrom two hundred cords of wood. The
questions raised by the exceptions are stated in the op'inion.

W. P. Thompson ancl R. F. Dunton, for plaintiffs.
rrhe pnper given by the defendnnts contains the only arrangement or understanding entered into between the parties. Its
meaning is to be ascertained from its terms. It is upon its face
intelligible, unambiguous, reasonable and complete. Sylvester
v. Staples, 44 Maine, 49G; Wilson v. Hanson, 12 Maine, 58;
Farley v. Br·yant, 32 Maine, 4 7 4; Ifilton v. Hornans, 23
Maine, 136.
Whatever may have been the previous conversations or understandings of the parties, if they finally proceeded to put their
agreement deliberately and fairly into writing, that is conclusive
not only upon them, but also, there being no fraud, upon third
persons. McLellan v. 01.unberland Banlc, 24 Maine, 566 ;
Palnie1· v. Fog,q, 35 Maine, 368; TVllson v. Hanson, 12 Maine,
58; Bell v. Woodman, 60 Maine, 465.
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Testimony is not admissible tending to change, alter. or vary
a written contract, signed by the plaintiff and produced by the
defendant, though it be not the foundation of the action.
Boody v. Goddard, 57 Maine, 602; Sawye1· v. Ifwnnwtt, 12
Maine, 391.
The written contract bet"ween these parties is in the form of a
receipt only so far as acknowledging the amount paid to the
defendants and so for as it is evidence of a contruct between the
parties it stands on the footing of all other contracts in writing,
and cannot be contradicted or vnried bi parol eddence.
Greenl. on Ev. Vol. 1, § 305; Stackpole v. Arnold, 11 Mass.
27; Tucke1' v . .2J1.axwell, Id. 143; Johnson v. Johnson, Id.
359 ; Wilkintwn v. Scott, ] 7 Mass. 257 ; Brooks v. White, 2
Met. 283; Barrett v. Ro,qen.;, 7 Mass. 297.
At common law in an action for trespass on land owned by
several, all the co-tenants must be named in the writ. ,vaterman's Trespass, Vol. II,§ 941; Rice v. Hollenbeck, 19 Barb.
664; May v. Slade, 24 Texas, 205.
This rule has been changed by § 18, c. 95, R. S. of Maine, in
which it is provided that, "All or any of the tenants in common,
co-partners or joint tenants of land may join or sever in personal
actions for injuries done thereto."
'' The court shall enter judgment for the whole amount of the
injury proved, hut shall award execution only for the proportion
thereof sustained by the plaintiffs." R. S., c. 95, § 19.
The interests of the plaintiffs are not joint, for by the statute
each can recover only for his proportion of the damages sustained, and a settlement by George ,v. Heal with the defendants
wouhl not affect Mrs. Hodges' right to recover. W-ilson v.
Garnble, 9 N. H. 74; Hobbs v. Hatch, 48 Maine, 55; Longfellow v. Quiniby, 29 Maine, 1~6; ·waterman's Trespass, Vol.
2, § 492.
It will be seen that in the case at bar judgment should have
been awarded for the full amount of damage proved, when
Mary E. Hodges could have obtained execution, hy which to
enforce her judgment, only for her proportion of the <lamnges
proved. If George W. Heal had already been paid he cou kl not
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obtain execution. In any event the plaintiff..-, had a right to
amend by striking out the name of George W. Heal. R. S., c.
82, § 11; Stinson v. Fernald, 77 Maine, 576.

William, H. Fogle1·, for the defendants, cited: Bradstreet v.
Rich, 72 Maine, 237: Willis v. Hulbert, 117 Muss. 151; 1
Greenl. Ev. § 285; Tyler v. Carlton, 7 Maine, 177; Nicken;;on
v. Sau,r1_ders, 36 Maine, 413; Brown v. Lunt, 37 Maine, 434;
Dearborn v. J.vlorse, 59 ~foine, 210; Egan v. Bowke1·, 5 Allen,
451 ; Fairfield v. Oldtown, 73 Maine, 57 5.
PETERS, C. ,T.
The case, unencumbered by immaterial statement, comes to this: The defendants, having committed a
trespass upon the woodland of the plaintiffs, tenants in common,
purchased the interest of one of the plaintiffs in the land, giving,
according to a receipt, three hundred and seventy-five dollars
therefor. Now, are the defendants permitted to show that the
consideration of the receipt, the three. hundred and seventy-five
do11ars, not only paid for the interest in the land, but by contemporaneous verbal agreement also settled the trespass previ- •
ously committed by the defendants upon the land.
The question touches very closely the principle which prohibits
the reception of oral evidence to change the effect of a written
contract. Still, we think the evidence offered was admissible on
the theory, advanced in the case of Parrar v. Sm,ith, 64 Maine,
7 4, that it affects merely the amount of consi(leration paid, and
not the substance of the contract. It allows evidence to show
that the real consideration paid for the land was less than stated,
and that the whole sum was really paid for the land and something besides. In the case cited the considerntion in the deed
was paid for the form. and something in addition not named in
the deed. A consideration may be proved to be either more or
less than the sum stated in a deed or other written contract.
The principal contract is not varied, but is made to be the
ground work or consideration of another contract. It is not
unlike the case of a lumberman huying land, inclusive of the
timber already cut down upon it by him, or of a tenant buying
a hou::;e in which he lives, inclusive of rent for past occupation,
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the deed in either case not mentioning thnt the consideration
was paid for anything but the land. In such cases, it only
affects the amount of the consideration, to he permitted to prove
by oral evidence that the indebtedness for stumpage or outmpation was also settled in the principal transaction.
The plaintiffs contend that, being tenants in common, the
interest of the two in the lumber cut by the trespass, could not he
settle<l or released by one. That is incorrect. Either could
collect or release the claim. Though their estates are several,
the damages are one, so to speak, are common to both estates
and belong to them jointly. Bmdley v. Boynton, 22 Maine,
287; I1imball v. S,onner, 62 Maine, 305, 310 .

.Exceptions ove1Tuled.
WALTON, DANFORTH, LIBBEY,
concurred.

EMERY

and HASKELL, JJ.,

JOHN APPLETON and others vs. CouNTY CoMMISSIONEns.

•

Piscataquis.

Opinion March 13, 1888 .

Way. Appeal. Assessment. Practice. R. S., c. 6, § 78; c. 18, § § 41, 44.
By R. S., c. 18, § § 41, 44, an appeal may be taken, by any person interested,
from the decision of county commissioners in laying out a highway through
unincorporated townships, the appeal to be taken on any clny before, and to
be entered in, the term of the Supreme .Judicial Court first to be holden after
such decision is made.
By R. S., c. 6 § 78, the assessment of benefits is to be macle at the first regular
session of the commissioners after they have laid out the road. Ilut where
an appeal has been taken from their action in laying out the roacl, such
assessment cannot be regularly made before their first regular session after
such appeal has been finally disposed of in the court abo, e.
If the 1:.-enefits are assessed at the first regular session of the commissioners
after their action in laying out the way, and, as it may happen, an appeal be
still later but seasonably taken to their decision iil laying out the way, the
result will be that the assessments have been prematurely macle, and are
nugatory. In due time they m:ty be made anew.

ON exceptions.
Appeal from the ~eeision of the county commissioners m
locating a way and the assessment upon the lands over whieh it
was located.
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At the February term, 1887, of the Supreme ,Judicial Court
the appelbnts filed a motion for a hearing at that "term of court
on saicl case and to determine what part of said assessment shall
be paid by the owners of the tracts or townships over which said
road was located, and what part, if any, by the county of
Piscataquis, in accordance with provisions of R. S., c. 6, § 78."
The court denied the motion and the exceptions were to that
ruling.

Wilson and lVoodard, for the appellant::;.
Our opinion is that the presiding justice was right in denying
the motion, arnl that the exceptions should be overruled.
But if overruled it must be on the ground that the parties will
hereafter have the right to be heard on said assessments, and the
sanrn revised by a single judge under section 78, c. 6, R. S.,
should such a hearing be necessary and the evidence show such
revision to be right and just. fo that way the rights of appellants will he preserved.
TV. B. Parsons, county attorney, and A. G. LebJ'Oke and
J. F. Sprayue, for appellees, cited: ~Vinslow v. Oo. Omn. 31
Maine, 444; Atkin.-; v. Wynian, 45 Maine, 399 ; '1 arbox v.
Fislze1·, 50 Maine, 23G; Paine v. Oowdin, 17 Pick. 142; E·wer
v. Becl!'d, 3 Pick. 64; Oom. v. Hm·ve11, 111 Mass. 421; Com.
v. Frede1·icks, 1 U) Mass. 199; 8mitlz v. Cumberland Co. 42
Maine, 3})5; I-fod_qdon v. Aroostook Uo. 72 Maine, 24G.
P1,:TEI{S, C. J.
By section 41. ch. 18, R. S., county commissioner;-; may lay out a highway through unincorporated t<nvnships.
By section 44 of same chapter an appeal from the decision of
the commissioners is allowed to any person interested. No time
is state(l within which the appeal must be taken. Bnt as the
appeal i.-:; to l>c entered in the Supreme ,T uclicial court at the term
thereof fir::;t held after the decision of the commissioners' court,
the implication is that it may be notified to the clerk of their
court on any day before the first day of the term of eourt to
which the :tppeal is taken.
The next stl~p is to asses::; the benefits on the lands over which
the road passes. By § 78, c. 6, R. S., this shall be done at the
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first regular session of the commissioners' court after the road has
been laid out. And from their adjudications on this question an
appeal may he taken Ly any person aggriernd thereby, to be
entered at the first term of the appellate court holden after the
:-tssessments are made.
It is obvious enough that, as it happens in this case, if the
statutes are literally obeyed, the two appeals might come to the
upper court at the same time. The processes provided are not
particular enough to prevent such a result.
We think in such case the assessments prove to be prematurely
made. They are to be made after the road has been laid out.
But the road cannot be consicler-ed as laid out, when an appeal
h:-ts been taken, until final aetion on the question by the appellate
court. The ordinary formalities may have been taken by the
commissioners for the purpose of laying out the road, but, by
force of an appeal, their work is, for a time at least, deprived
of its intended effect. If the court above confirms their proceedings, then the road become::- legally established. Then, and not
until then, is the road laid out.
And here arises a question. \Vhat shall the duty of commissioners be in the matter of assessing benefits, when it happens
that the term of their court comes round at which the asset:1sments
should he made, if there is to he n<> appeal, and the time
allowable for an appeal has not expired. If the term of their
own court goes hy, and no appeal is afterwards taken, the
assessments made afterwards, will be too late, while if made at
such term, and an up peal is taken, they will he too early.
"\\,re think they may perform this work at their fir::-:t term
after their action in laying out the road, and if no appeal
afterwards appears, the assessments then made will be valid and
regular. But if an appeal he taken to the laying out of the road
after the assessments have heen made, and within the time
allowed for an appeal, then such assessments become nugatory
ancl of no avail whatever.
In such case, however, the
commissioners will have the benefit of the examinations
previously made, and of the consideration bestowed upon the
questions involved, when they make the assessments again.
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It may he well to observe that section 4 7, which is included
in that portion of c. 18, R. S., which is npplicable to \vays m
places not incorporated, does not belong in such division. It
relates to appeals from assessments of d:rnrnges, and not to
nppeals from the assessment of benefits. Boston & . .lJ,Ja.ine R.
R. Oo. v. County Conunissi"oners, 78 Maine, HH>.
The exceptions must. he overruled. The appeal on the
question of assessments was ineffective, the assessments having
been prematurely made.
'".,.ALTON,

DANFORTH,

LIBBEY,

Exceptions overruled.
EMERY und HASKELL, JJ.,

concuned.

STATE OF MAINE

Penobscot.

vs.

ALVAH

H.

TOWLE.

Opinion March 13, 1888.

Contracts in restraint of marriage, void. J.lfarriage. Insurance.
A written agreement between an association and its members, which provides
that, if a member pays an initiation fee, and certain annual dues for nine
years and until he is married, and also au assessment on the marriage of any
associate, and promises on pain of forfeiture of all rights under the contract
that he will not get married for two years, the company will pay one
thousand dollars to his wife, the amount to be collected by an assessment
upon the associates, if not already in the treasury, is not a contract of insurance, but a contract in restraint of marriage, unlawful and void.
The insurance commissioner has no jurisdiction in such business.

ON report.

The opinion states the case and material faets.

P. H. Applc:ton and HuJlt R. Chaplin, for plaintiff.
In White v. The Equitable Nuptial.Benefit Union, 7 Ala. 251,
S. C. 52 Am. Rep. 325, the court declare that such a contract,
with the condition that the party is not to get nrnrried in three
months is a contract in restraint of maniuge and illegal and void.
In Chalfant v. Payton, 9G Ind. 202, S. C. 415 Am. Rep. 586, a
certificate of membership issued by such company was held to be
contrary to public policy, and illegal, the contract heiug to pay
a sum of money on condition that the memher di<l not marry in
two years. See also Hm·tley v. Rice, 10 East. 22.
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Insurance ( comprehending all kinds) may be defined to Le
where one per:::;on culled the in:::;ured member, &c., pays a small
sum of money called the premium, U8ses:::;ment, fee, &c., to
another person or body corporate called the insurer, in consideration of said insurer incurring the risk of paying a larger sum
upon a given contingency.
See Paterson v. Powell, 9 Bing.
320. 4 Geo. 3, c. 48, enacts, ''that no in~urance ::;hall be made
by any person or persons, bodies politic or corporate, on the
life or lives of any other person or persons, or on any event or
events whatsoever, wherein the person or persons for whose use,
benefit, or on whose account such policies shall be made, shall
have no interest, or by wny of gaming or wagering."
The first case decided under the statute was Roebuck et al. v.
Hmnmerton, Cowper, 737. See Good v. Elliot, 3 T. R. 693.
It may be contended that the scheme here involved does not
fall within the common and accepted definition of in:::;urance, for
instance, that given by Judge MAY, as fiJllows: "ln::-;urance is a
contract, whereby one, for a consideration, undertakes to compensate another, if he shall :::;uffer lo:::;:::;." Again J udgo MAY says,
section 2, 1 ' \Vherever danger is apprehended or protection
required, it (insurance) holds out its fostering hand and
promises indemnity."

M. L~ut,qhlin, for the defendant, cited: 6 Gray, 396 ; Godsall
v. Bolde1·s, 2 Smith Load. Cas. *2D2; May, Insurance, 1;
Bouvier's L. Diet. Insurance: Rapnlje & L. Diet. Insumnce;
105 Mass. lGO.
PETERS, C. J.
The ~taie sues to recover a penalty of the
defendant for acting us a joliciting agent for the Single Men\;
Endowment Association, a company having its home in the state
of Minnesota, and doing· busilless in this state without a license
from the insurance commissioner. The question is whether or
not this association ia an insurance company, under the provisions
of the R. S., c. 49 § 73.
The contract between the company and its patrons declares the
duties which must be assumed by the single man who becomes
privileged to an endowment in the association. He pays ten
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dollars as an initiation fee; two dollars as annual dues each year
for nine years, and as much longer as he remains single; one
dollar and a quarter on the marriage of any associate; Hnd he
promises on the pain of fol'feiture of all rights accruing to him,
that he will not himself marry within two years from the date of
his admission to the association. For the performance by him
of these undertakings, the company promises to p:1y to his wife,
if married to him after the expiration of the two years, the sum
of as many dol1ars as there are associates in the order, not
exceeding one thousand dollars, provided that there he that
amount of money in the treasury at the time, or it can be
collected by an asse~sment upon the associates. No word is
spoken of insurance. That it is a wagering or garnbling contract,
and void upon grounds of public policy, because in restraint of
marriage, there is no room for doubt. The same or :t similar
contract has been· held to be void in White v. Equ-itable Nuptial
Benefit Union, 7 Ala. 251; and in Chalfant v. Payton, 96
Ind. 202.
The counsel for both parties agree that the contract, for one
reason or another, is illegal, but the counsel for the state contends
that, vvhether the contract be legal or lllegal, it is a contract of
insurance, and that, as such, it foils under the supervision of the
comrnissioner.
It is not to he conceded, we think, that this contract, in the
sense of any modern use of the term, is an insurance policy. No
loss or casualty or peril is named for which any indemnity is
promised. It is more of a betting contract on a future event.
It is true that there was formerly a class of betting contracts
sty led insurances, and that a narrow line once existed between
gambling and betting contracts and those then denominated
contracts of insurance. And the case of Patterson v. Powell, 9
Bing. 320, relied on by the state, shows how far a court was induced
to go to determine that a contruct, similar in principle to the
present, wns an insurance policy, in order to declare it void.
The statute, 4 Geo. 3, c. 48, rC'ndered certnin speculative
insurance contracts void, and, strange to say, allowed all
VOL, LXXX.

19

290

KENISTON V. ADAMS.

contracts founded on mere hettings and gamhlings to be valid.
At this day, the contract in that case, with all its imitations of
the thing, would hardly receive the appellation of an insurance
policy.
It does not seem probable that the legislature intended to
commit to the care of the commissioner the business of illegal or
illegitmate insurance companies. It would be tolerating instead
of condemning them. He has the power to issue and suspend
licenses. But there must be cause for either act. R. S., c. 49,
§ § 73, 7 5. His business is to deal with such companies as can,
when licensed, i:;;sue legal policies. His uct cannot confer legality
upon companies doing illegar business. The state seeks to
recover a penalty of fifty dollars, because the defendant acted
without an official license, while the policy, if to be called such,
issued by him, would be unlawful and void, whether he was
acting with or without a license. It would be inconsistent to
collect a penalty of an agent for not doing business under a void
license.
Plaintiff nonsuit.
DANFORTH, VrnmN,
concurred.

LIBBEY,

FosTER and HASKELL, JJ.,

SARAH N. KENISTON and others
Frunklin.
Will.

V8.

JOSHUA R. ADAMS.

Opinion March 13, 1888.

Probate. Practice. Husband and w(fe. Legatee dying before testator.
LapsPd legacy. R. 8., c. 74, § 10. "Heirs and assigns forever."
Every instrument purporting to be the last will and testament of any person,
should be filed in the probate court in due time after the testator's decease.
It is a punishable offense to withhold the instrument from the possession
of the court.
Any person who believes himself interested in its provisions, and is not a mere
intruder, if the executor declines to move in the matter, may ask that the
instrument be probated.
A devise by a wife to her husband, between whom there is no relationship outside of that which arises from their marriage, lapses by his death during her
lifetime. He is not a relatiye of his wife within the meaning of the statutory
provision, R. S., c. 74, § 10, which prevents a devise from lapsing when
made to a relative who at his death, in the testator's lifetime, leaves lineal
deAcendants.
A legacy to a person named, "and so to his heirs and assigns forever,"
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lapses if the legatee dies in the lifetime of the testator. The added phrase
contains words of limitation only, and are descriptive of an absolute property
or fee in the legatee.
It creates no remainder in his heirs, nor does it substi.tute them as takers in
his place if he dies while the testator is alive.

ON report.
Appeal by the plaintiffs from the decree of the judge of
probate. The facts were agreed and are sufficiently stated m
the opinion.

Joseph C. Holman, for the appellants.
Joshua Adams died December, 1881. His wife, the testatrix,.
Mary Jane Adams, died October, 1885. He was not any relntive•
to his wife only hy marriage, and consequently the legacy to him
lapsed when he died. Revised Statutes, chapter 7 4, § 10; 49,
Maine, 159. The question is fully discussed on page 163 of 49,,
· Maine Report, and cases there cited by the court as to when a,
legacy lapses. 64 Maine, 468 ; Maine Probate Practice, p. 114;
Jarman on Wills, under word ''lapse," and definition of wordi
"lapsed" in Webster's Unabridged Dictionary.
Joshua Adams was not a relative of his wife, for a husband1
and wife are not relatives; 101 .Mass. 36, and cases there cited,.
within the meaning of a similar statute. The husband is not the·
"heir or next of kin" of the wife, etc. 51 American Reports, p ..
516; from 106 Penn. St. 176.
The only party who asks or desires to have this will or·
instrument probated, is one Joshua R. Adams, a son of Joshmu
Adams named in the will by a former marriage. This Joshua, R~
Adams is a mere ''interloper" in this case. The proponent of a
will should be a person who has some interest, or color of
interest at least, in the estate in some way. 56 Maine, 413; 53
Maine, 555, Maine, Probate Practice, p. 9.
It is not the intention of our statute that a probate court shall
arbitrarily set up a will on its own motion in opposition to
everybody interested in the estate. Possibly a probate judge
could have done so once. Since 1885, no will can be probated
without some notice. The probate court is a creature of statute.
They do not have the authority under the statute that the
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authorities cited in 4 Pick. 41, may indicate.
Jfarston et
als. Petitioners, 79 Maine, 25, and cases there cited. That
,opinion in connection with the statutes fully sustains this
J>osition, also 56 :Maine, above cited as to point requiring
l)arty to be interested. 3 Pick. 443, party nppealed from
,decision of court on appeal, was dismissed uecause appellant
was not interested. 1 Pick. p. 78, court says: 1~Genernlly
administration should not be grauled except on the application
of some one entitled to administer, or who is interested in the
estate to he administered upon. The question then is whether
the respondent is interested, or has any claim upon the estate of
the deceased;" also 9 Mass. 385 ; 2 Mass. 139; 16 Pick. p. 264,
li>ears on the case, and shows that party interested must have
s<,>ltle interest in the proceedings, etc.
Tbe appellants, being all the parties having :rny legal interest
illl this e~tat_e as they understand the law, respectfully ask the
court tb:tt the in':itrurnent purporting to be the last will and
testament of Mary Jane Adams, may be set aside and disallowed,
nnd the estate settled as an intestate estate, and they being all
the parties interested in the estate, think they have the right to
have the estate settled as they see tit.

E. R. Lnce, for the appellee, · .Joshua R. Adams, cite<l: R.
S., c. 64, § 3; 4 Piek. 42; R. S., c. 74, § 10; 2 Bouv. L.
Diet. 6ti8 ; 30 Maine, 13 7 ; )_Vatter v. Vickay. 64 Maine, 498 ;
41 Maine, 495; 33 Maine, 464; 3 Wash. Real Prop. ( 4th ed.)
535.
PETERS, C .•J. An in:.,trument. left by u person at his denth,
as his lat-Jt will and testament, should be filed in the probate office
without fail. The person in whose custody it is, may be more
intere::;tecl to suppress than to puhlit-Jh its contents. To prevent
fraud or wrong, all wills should be open to a prope1· public
inspectit>n. Such is the implication of the statutory provisions
for punishing the unwarrantable suppression or destruction of wills.
The authorities all declare that this first step is of transcendent
importanee. The will, having been presented, may or may not
be probated. There has been i-Otne discussion, in the cases, as
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to thG extent of the discretionary powers of the probate judge
in this matter. The true rule to be extracted from the cases is,
that any person who believes himself interested in its provi8ions,
and is not a mere intruder, if the executor declines to move in
the matter, nny ask that the in:-;tmment be prnhated. And much
liberality must be extended to the petitioner hy the judge, in
the COih,ideration of preliminnry questions, because it cannot
always he foretold who may he interesterl, or, what the interpretation of the will may he. Schou I. Executors, § G.5; Bae. Abr.
Executors; Bou. Law Die. same title; Stebbfos v. Latltmp, 4
Pick. 33.
It will readily be seen from the gravity of the questions
presented, that we could very properly refuse to proceed in the
present case further than to overrule the appeal and remit the
proceedings to the court below for its uetion. But ns all the
questions, which are ever likely to arise in the settlement of the
estate, have been fully argued, ·we think it expedient for the
interests of all concerned, to consider and decide the same now,
and make an end of the litig-ation.
All persons who can possibly he intere~ted in a construction of
the will are represented beforn us, and the agrned statement
shows that the testatrix, whose will is dated in 1867, dierl in
1885, leaving no father or mother, nor husband or children, hut
leaving brothers and sisters as her only heirs. In her will is
this clause. ''To my husband, Joshua Adnrns, I give the residue
of my property, both real nntl personal, und so to his heirs nnd
assigns forever." The fads further show that the husband died
in 1881, leaving children by a former marriage (the proponent,
Joshua R. Adams heing one of them,) and thnt no relationship
existed between the husband and wife outside of their marriage.
No creditors are interested. The heirs of the testatrix are
desirous of a settlement among themselves, nll of them being sui
fun~s, to save the time and expense of a settlement in the probate
court.
The proponent claims, for himself and his father's other·
children, an interest in the estate of the testatrix, upon two,
grounds.
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In the first place, he contends that the bequest to his father did
not lapse by his father's death before that of the testHtrix, but
that it was su ved by force of section 10, c. 74 of the revised
statutes, which reads ati followti: '~\Vhen a relative of the testator,
having a devise of real or personal estate, dies before the
testator, leaving lineal descendants, they btke such estate as
would have been taken by such deceased relative had he survived."
This present8 the question whether, in a testamentary sen8e, a
husband is a relative of his wife. :Most, if not all, the authorities
there are on the question, declare that he is not. Our opinion
coincides in that result.
A relative can only he one whose descendants would also be
relatives. If the husband wa:-. a relative, then his son, the
proponent, was. \Ve think the statute intended to provide for a
relationship hy blood. If otherwise, it would have a very wide
and somewhat indefinite npplication. "\\,. . e do not see good reason
for the construction contended for. The result of its application
in the present case would he to give the wife's property to her
husband's relatives in exclusion of her own. There may be good
reason why a wife would provide in her will for her husband, but
generally not much reason for a more extended provision
towards his side of the family. If the family situation be such
as to require the protection of stepsons, special bequests would
most always he made for the purpose.
It has long been settled that, in the construction of wills, the
word ''relation," or ''relatives," includes those who are entitled as
next of kin under the statute of distribution. Bou. Law Die.
15th ed. Relations; and cases there cited. "A gift to one's relations does not, prinia facie, refer to husband, wife, or marriage
connections, hut to those only of one's blood." Schoul. Wills, §
53 7 ; and cases. A grandson's widow is not entitled under a
devise to grand children, nor does a gift to children extend to
children hy affinity. 2 Jarrn. 5th ed. *121, *151, and Bigelow's
notes. Those rules mny be vnried by the context of a will
showing different intention. It was once held in this state that
:a husband could be regarded as an heir of his wife, but that
,doctrine was overruled in Lord v. Bourne, 63 Maine, 368. The
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precise point of the present case has been settled adversely to the
petitioner, in Esty v. Olark, 101 Mass. 36. Other case::; help
the argument directly or indirectly. Kfoiball v. Story, 108
Mass. 382; D1·ew v. J,Vake.field, 54 Muine, 2~1; Cleaves v.
Cleaver.;, 39 Wis. 96; Wells v. Wells, L. R. 18 Eq. 504.
Upon another ground, it is claimed by Joshua Adnms' children
that they are interested in the will. The point is made that the
words in the bequest, "and so to his heirs nnd nssigns forever,"
are not descriptive of a fee to the husband, but of a life-estate to
him, and a remainder to his heirs. We have no idea that any
such thing was intended. If it had been, the provision would
have been rnuch more significnntly stated. It is too slight a
ground to hang such consequences upon. It can he regarded as
nothing more th:rn a redundant expression. Numerous phrases
may be found differing from the common form, but expressing
the same thing, and descriptive of a fee, such as, ''A, his heirs,"
"A and heirs," '~to A forever," to "A and his assigns forever,"
"to A ancl his house,'~ "to A and his family," and the like.
Schoul. Wills. § 549, and cases.
It has been held by a considerable amount of authority thnt a
devise to one ''or" his heirs might be regarded ns good to the
heirs if the primary legatee <lies in the lifetime of the testatoe.
In such case the heirs tnke by suhstitution. Although a very
refined interpretation. it has been resorted to in instanees where
justice can be hest administered only by its application. 1 .Jar.
V\'ills. *339; note. Fland v. Marcy, 28 N ..T. Eq. 59; Bmlcaw
v. Hudson's Executors, 27 N. J. Eq. 135. An<l see cases cited
in l{imball v. Story, 108 Mass. 382. Some courts, however,
think this interpretation rests upon too feeble a foundation to
allow the heirs of the testator to be disinherited. Sloan v. Hause,
2 Rawle, 28. But courts have in some instances gone so for as
to bring under the same rule devises running to a person named
"and" his heirs, hy making the word "and" read as if it were the
word "or." But this has never heen done unless the other
provisions in the will require sueh a constrnction, and we can
find no case where it has been permitted, if the devi::;e runs to
assigns as well as to heirs.
Such a construction of the present devise is inadmissible for

296

KENISTON V. ADA:M:8.

two reasons. First, there are no words in the will favorable to
it. Secondly, the language here is to assigns as well as to heirs,
arnl the power of assigning implies nn ahsolute title. 1 Jarman,
V\Tills, Big. ed., *517, and cases in note. Even where the gift is
to specified per;ons, ''or their heirs or assigns," it is clear that
the words are words of limitation only. No cases are found
which maintnin a different dodrine. Re lValton's estate, 8 D.

M. & G. 17:3; Re H0plcins' Trust, 2 H. & M. 411; Dawes'
· Trusts, 4 Ch. Div. 210.
The case of Hawn v. Bartles, 4 Edw. Ch. 664, illustrates
several poinb already spoken of. The words there are "and to
hel' heil's." It was held that a devise standing on thoiie words
alone would lapse, and it was further declared that the other
parts of the will clearly required the word "imd" to read as "or."
Really, when we consider thut the purpose of introducing the
wm·ds "his heirs and nssigrn," into deeds nnd wills, -ivas to prevent
the operation of the principle of primogeniturcship, the words of
the present devise are quite as apt for the purpose as any words
would he. The idea is that the devisee may convey the property
fo assigns, and in failure of conveyance his heil's are to take.
The words, ''nnd so to his heil's and assigns," clearly deelare that
the devisee may alienate the estate or allow it to descend, and as
he holds it :-;o may his assigns or successors hold it.
Counsel for the heirs of the devisee intimates that the property
devised came originally from the devisee. If the wife held his
property in her name in trust for him, the remedy would he in
equity to require the heirs of his wife to surrender the property
to those who equitably own it.
As bet ween the parties to the pre~ent litigation, we think the
best disposition of the case, ,vill he to allow the will to remain
probated, hut to omit the appointment of an administrator, unless
some one of the heir::; calls for such, thus allowing the heirs to
settle the estate among themselves, without the aid of the court,
and to allo,v no costs to either party.
vVALTON,

concurred.

VIRGIN,

LIBBEY,

FOSTER

Decree accordingly.
and HASKELL, JJ.,
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Opinion March 14, 1888.

Will. Evidence. Child omitted. Life-estate. Security given by l(fe-tenant.
Evidence al'inn,le the will is admissible to show that an omission of provision
for some of his children fo a father's will, was intentional; and evidence of
his declarations is admissible upon the question.
A will contained this clause: ''I give to my wife the use of the remainder of my
property both real and personal during her natural life-time, and after her
decease it is to be equally divided between my children; the real estate may
be sold if thought advisable." Held: that the wife takes a life-interest in
the realty, and that she may personally possess and control the same.
Held furth(!r: That the phrase, that the real estate may be sold if deemed
advisable, is ineffective, inasmuch as no one is directed or empowered to
convey the title; that the wife c:111 sell her life-interest, and the heirs can
sell their remainder.
A gift for life of perishable articles, the use of which consists in their consumption, amounts, ex necessitate, to an absolute gift of the property; but
if the gift be of articles which may depreciate but not necessarily wear out,
by using, a full title is not given, though usually the life-legatee will be
entitled to the possesion of such articles without giving security for their
preservation.
Where the use of money is given for life, without discretion given to consume
any portion of the principal, the gift is of the interest only, and usually
security must be given against loss, or a trustee be appointed of whom a
bond will be required.
The general rules on the subject may be varied by a court of equity, as circumstan<.:es shall reasonably require.

ON report.
Bill in equity by the widow of ,John 'VVhittemore late 'of
Temple, deceased, against the administrators, with the will
annexed, and the heirs at law, to obtain a construction of the
will.
,J. 0. Holman, for plaintiff
By virtue of the authority laid down in the 6th Mete. 400, it
is not necessary that it should appear by the will itself that an
omi~sion, (we claim there is no omission in this case however)
was intentionnl, hut it may he shown by parol evidence.
I would cite further the 123 Mass. 8; also cite the decision in
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106 Mass. 320, as to the intention of testator to name nll his
children, and as competent to show that testator had declared he
had prior thereto made provision for them, &c., 4 Allen, 512.
The decisions in 68 Maine, 100, also 68 Maine, 133, and the
cases there cited show Mrs. "\\.,.hittemore is clearly entitled to all
the personal property, and can sell, deed and give a good conveyance of the real estate. The 69 Maine, 334, settles one
branch of this case perfectly, and the 75 Maine, 196, settles the
second branch <1f the case.

S. Clifford Belcher, for defendants.
The case of Starr v . .1..1fcEwan. 69 Maine, 334, bears a
resemblance to this case. In that case the testator does not as
in this case, give the "use" of certain property to his widow, but
gives the "property itself" ~~to her use during her natural life"
with remainder over, &c. I am not clear that there is any real
difference of meaning in these different phraseologies. If not,
then the case cited may he a precedent to be followed in this
case. If so, then the opinion of the court as expressed in the
last paragraph at the foot of page 335, may be adopted as the
opinion in this case.
In doubtful cases arguments drawn from inconvenience are of
great weight. Co. Litt. 97, 152, lb. It seems to me that this
is a case where the doctrine of the maxim of ar,qumenturn ab
inconvenienti may properly he invoked.
PETERS, C. J.
In this amicable proceeding to obtain a
judicial construction of the will of John Whittemore, the
first question encountered is one of fact, ·which is whether thm;e
of the testator's children who do not receive anything under the
will were intentionally omitted or not. The depositions in the
case establish beyond doubt that the omission was intentional,
and founded on good reasons.
The question of law which attaches to this branch of the case
is, whether such intention may he shown by evidence aliunde the
will, in connection with the internal evidence exhibited by the will
itself. 1'r e cannot doubt that parol or oral evidence is admissible
for such purpose. The evidence does not contradict the will in
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any way, but on the contrary confirms it. It relates to a point
to be established under the statutes and not 'under the will. The
section of the statute refel'l'ed to, R. S., c. 74, § 9, declares that
the will shall not be affected by the omission, if intentional, or
if not occasioned hy mistake, or if the omitted child had received
a due proportion of the estate during the life of the testator.
Surely, those matters ure in most cases provable only by oral
evidence. The authorities generally favor this exposition of the
law, and it hns been always practiced upon in this state, as far
as we know, as an unquestioned principle. 1 Red. ·wills, 298;
Schou I. "\,Vills, § 21 ; Wil8on v. Fosket, 6 Mete. 400. The
testator gave his reasons to his family for his intended action in
that respect. Of course, if oral evidence be admissible, his own
declarations may be proved. Converse v. Wales, 4 Allen, 512.
Differences exist among the parties as to the legal effect of the
principal provision in the will, which is this: "I give to my wife
the use of the remainder of my property both real and personal,
during her nnturnl lifetime, and after her decease it is to be
equally divided between my children; the real estate may be
sold if thought advisable."
It is clear that the wife takes only a life-interest in the realty,
for it is expressly so provided, with a gift over. Words would
fail of all sensible meaning to determine otherwise. Stuart v.
Walker, 72 Maine, 145, und cuses there cited: Copeland v.
Barmn, Id. 206; the will in Warren v. Webb, 68 Maine, 133,
a case relied on by the counsel for the widow in the present case,
differs from this will, nnd that case stands well on the verge of
the law in testamentary construction.
The meaning of the clause providing that 'tthe real estate mny
be sold, if deemed advisable," is invoked by the bill. Probubly
the testator failed fully to express his idea. The words must be
taken us they are. The land cun be sold only by the persons to
whom it belongs. No power of sale is conferred by the testator
on the executor or any trustee. Si voluit non dicit. The life
estate mny be possessed and controlled by the wife, or she cun
sell it. It is her absolute property. And the reversion may be
sold by the heirs. Or all interested parties can join in selling
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the property, dividing the proceeds of sale according to their
interesb, therein.
A gift of the use of pe1·sonal property for a lifetime, with a gift
over, as it is here, is to be regarded according to the nature of
the property, and other circumstances. If of perishable urtic1es,
the use of which consists in their consumption, it amounts from
necessity to an absolute gift of the property. If of artides
which may <lepreciate by using, but which will not necessarily
be consumed or worn out in that way, a fu]I title thereto is not
given; but the life-legatee, under ordinary circumstances and
risks, is a11owed to retain possession of the articles, without giving
security for their preservation. Circumstances may, however,
a1ter the case as to such prnperty. ,-vhere th~ use of money is
given, the gift is of the interest only, and as such property may be
easily Jost or wasted, the genera] rule is that the legatee must give
some reasonable security to imfe]y preserve the funds for the
remainder-man, or the money may go into the hands of a trustee,
of whom a bond would he requirnd. And all these general rules
are allowed to bend to the force of circumstance8, and mny vary,
or he dispensed with even, according to amounts, situations,
wants, and such probabilities and possibilities as a court of
equity may deem proper to consider in deciding the question.
See 1 Jar. vVi11s, (5th ed.) *879, and Bigelow's notes; and Field
v. Hitdwoclc, 17 Pick. 182.
The counsel i<>r the widow relies upon the case of Starr v .
.J..WcEwan, 69 Maine, 334, in which the order wns that the
executor should pass persona] property to the widow, the court
remarking that its possession ,vou]d he a matter between her and
the remainder-man. That was a11 very true in that case, where
the property was evidently sma11 in value and was not money.
Here the parties are a1l leani1rg upon the court for its advice, and
the estate, outside of the realty, is mont>y, amounting to eight
hundred do11ars. We think in this case the widow should give a
bond, or a trustee should he nppointed.
Or, what would possibly be a better disposition of so small a
fund, the parties being a11 sui jutis, they may, if they can agree,
divide the funds, according to their respective interests therein.
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But this, and other incidental matters may be best arranged by
a single judge, after hearing the pnrties.
Decree accordingly.
WALTON,

VIRGIN,

LrnBEY,

FosTER

and

HASKELL,

,JJ.,

concurred.
JosEPH E.

McoRE

Knox.
·will.

Legacy.

vs.

GEORGIA

S. ALDEN and others.

Opinion March 14, 1888.
Dower.

Preference.

Counsel fees.

Costs.

It is a well settled rule of law, that, where a testamentary gift is made by
husband to wife in satisfaction of her waiver of dower in his estate,she
having at his decease a dowable interest therein, the gift has a preference
over all unpref'erred legacies, unle~s a contrary intention may be clearly
gathered from all the terms of the will.
The rule holds good although the gift, being an annuity for life, is made
payable out of the income of the testator's estate, unless it also appears
th!:tt the testator intended that the gift should be strictly limited to such
income for its payment.
An intention that it is not to be so limited in the present case, is disclosed in
the following facts: The testator was childless; the wife was much beloved
by him; he regarded the provisions in her behalf as necessary for her needs;
believed his estate would be sufficient to pay the several gifts to his wife,
and also those to others, including relatives and strangers; makes the
payment of his wife's annuity a prior claim to all other btoquests, payable
out of the earnings of' all his individual and partnership properties; but his
valuation of' his estate turns out to have been greatly overestimated, the
income falling far short of the burden imposed upon it.
Allowances, for obvious reasons to be of' moderate amount, may be granted
out of an estate for the expense of professional services and disbursements,
in ascertaining the construction of a will, unless the facts disclose a frivolous
and unnecessary case.

ON report. Bill in equity by the trustee under the will of
Horatio E. Alden, late of Camden, against the widow, heirs and
legat_ees, to obtain a construction of the will.
(Will.)

i~I, Horatio E. Alden, of Camden, in the county of Knox, and
State of .\faine, being of sound and disposing mind and memory,
do make, publish and declare this my last will and testament,
hereby revoking uny other or others by me heretofore made.
ffF'irst. I order and direct my executors to pay all my funeral
charges and expenses of suitable gravestones, as soon as may be
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after my decease, and my other individual debts as soon as
property can he sold to advantage.
''Second. I give, devise and bequeath to my beloved wife,
Georgia S. Alden, her heirs and :1ssigns, all the land, orange
groves and other property which I have in the State of Florida,
with all the buildings, appurtenances nnd improvements on the
same; :i lso all the household furniture of every kiml and
description in my house on Elm street, in Camden vill11ge,
known as the '.Estabrook house;' also all my wearing apparel
and jewelry~ also my horses, carriages, harnesses, saddles, nnd
other trappings, etc., belonging with the snme; also the sum of
one thou~and dollars to he paid to her from snles of my individual
property outside of the firm property of H. E. & '"\V. G. Alden,
and I ab,o give and grant. to my sni<l wife during her life the
:mnuity and sum yearly of one thousnnd dollnrs to be paid from
the earnings of my individual and partnership property; which
devi~e, bequests and annuity are intended to be in lieu of all
allowance, dower and distributive share of my estate.
"Third. I hereby order and direct and provide that the
business of the 1 Camden Anchor Works' shall be carried on after
my deceaRe by my estate and my brother ,vmiam G. Alden, or
his estate in case of his decease, fiw the period of five years, and
for as mueh longer as my exeeutors :md my brother, ,villiam G.
or his rep1esentatives, shall deem for the interest of all concerned,
hereby authorizing the use of the firm name of H. E. & '"\V.
G. Alden, after my decea:-;e, in any nnd all business transactions
necessary to carrying on said business.
'' .Fourth. I give and gr:rnt to my sister, Salina Andrews,
the annuity and sum yearly of three hundred dollars, · to
continue during the life of my said wife should my said sister
so long continue to live, to be paid to her, my said sister, from
any of the net earnings and income of my individual and partnership property remaining :tfter paying the mrnuity provided for
my said wife.
11
Fifth. I give and grunt to my cousin Feroline Bachelder,
the annuity and sum yearly of two hundred dollars, to continue
during the life of my said wife, should my said cousin so long
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continue to live, to he paid to her, my said cousin, from any of
the net earnings and income of my individual and partnership
property remaining after paying the nnnuity provided for my
said wife and after paying the annuity provided for my said
sister.
'' Sixth. I give and bequeath to the town of Cum<len in the
county of Knox, and State of Maine, the sum of two thommnd
dollars, to he pai<l to ~aid town at the decease of my said wife,
to hold the same upon the uses and trusts following: Namely,
that the said town will expend the interest of one-fourth of said
sum in keeping in good or<ler the Alden cemetery lot, monument,
fence, stones, etc., in ~Mounfain Stre~t Cemetery ;' and the interest
of one-fourth of said sum in setting out and taking care of shade
trees for improving and adorning ~ Mountain Street Cemetery'
near Mt. Battie, in said Camden; and the interest of one-fourth of
said sum in providing annually turkeys for Christmas dinners for
such poor families in Camden a8 may be deemed by the selectmen
most deserving, and the interest of the remaining one-fourth of
said sum of two thou~:rnd dollars in mnking additions to the
library of the ~Ladies' Library Association' in Camden village,
of such new books as the committee of said association may select.
"Seventh. Should a child or children he born to me of my ,
said wife before or after my decease, I give, devise and bequeath
to it or to them all the rest and residue of my real and personal
estate.
~iEighth. In case I leave no child or children and none are
horn to me of my said wife after my decease, I give and
bequeath to my sister, Salina Andrews, her heirs and assigns,
from any property remaining at my said wife's decease not
otherwise disposed of in this will, the sum of two thousand dollars,
and all the rest and residue of my real and personal estate,
remaining at the decease of my said wife after carrying out all
the previous provisions made in this will, I give, devise and
bequeath in equal shares, as follows: One-ninth to my mother
Polly G. Alden, her heirs and assigns; one-ninth to my brother
B. H. B. Alden, his heirs and assigns; one-ninth to my brother
William G. Alden, his heirs and assigns; one-ninth to my
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brother Henry L. Alden, his heirs and assigns: one-ninth to my
sistel' Salina Andrews, her heirs and assigns; one-ninth to my
sistel' Sarah B. Adams, her heirs and assigns; one-ninth to the
children of my late brother John M. Alden, should any of them
survive my said wife; one-ninth to the children of my late
brother Cyrus G. Alden, should any of them r:mrvive my said
wife; and one-ninth to my cousin Feroline Bachelder, should
she sul'vive my said wife; hut should all the children of said
John NL, or all the children of said Cyrus G., or should said
Feroline Bachelder die before the decease of my said wife, then
their share or shares shall he equally divided among such of my
said brothers and sisters as shall survive my said wife.
''Ninth. I hereby appoint Henry L. Alden and Thaddeus R.
Simonton, of said Camden, executors of this my last will and
te8tament.
''In testimony whereof, I have hereunto set my hand and seal
this thirty-first day of July, in the year of our Lord one thou~mnd
eight hundred and seventy-seven."
Duly executed, probated and allowed.

Joseph E. Moore, plaintiff, pro 8e.
A. P. Gould, for Georgia S. Alden, widow.

T. R. Simonton, for the other defendants.
PETEHS, C. J.
Horatio E. Alden, whose will is presented to,
be construed by the court, after directing that certain necessary
bills be paid, and giving his wife certain property outright\ also
gives to her an annuity of one thom;and dollars for her life time,
the annuity to be paid from the earnings of his individual and
partnership properties ; and he declares that these gifts to his
wife are to be in lieu of all allowances, dower, and distributive
share to ,vhich she might be entitled out of hi::; estate.
He then grants other annuities, their payment made subject
to a prior payment of his wife's annuity, and makes sundry
bequests to take effect on the de,tth of his wife. It nppears, that
he died seized of dowable real estate; that no child was left by
him ; that the ,vidow is now thirty-nine years old; and that the
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entire estate reduced to money, now in the hands of the trustee,
the administration accounts having been finally settled, amounts
to $11, 70 7. G1.
It is evident enough, that the annuity to the widow, to say
nothing of the other annuities, cannot be obtnined from the
income and earnings of the estate. And the question of the case
is~ whether she is entitled to receive the amount each year,
although it will be necessary to entrench upon the co1pus of the
estate to supply the deficiency. She correctly claims that the
full annuity should be paid to her, as long as the estate lasts,
upon the rule, which appe:m, to be well established in the law,
that, where a testamentary gift is made by husband to wife, in
satisfaction of her waiver of dower in his estate, the gift has a
preference over a11 other unpreferred legacies, and for the reaso,1
that the estate receives a valuable consideration for such gift.
The principle is based upon the idea of contract between husband
and wife. He dictates the terms and she accepts them. The
estate gets her right of dower, and she receives the gift in the
will in lieu of dower.
This is an old doctrine originating vvith Lord COWPER, in
Bw·rid,ge v. Brady, 1 P. Wms. 127, adopted by Lord HARDWICKE, in Blower v. 11101Tet, 2 Yes. Sr. 422, which has so
extensively prevailed as never to have been dissented from, that
we discover, either in the English or Americ:m cases. Its
application was resisted hy counsel in an early case ( Davenhill
v. Pletcher, Ambler, 244}, where the gift to the wife greatly
exceeded in amount the value of the dowe1·, the argument being
placed on the great inadequacy of considerntion, but the point
was overruled, the answer to it being that the testator is the only
and best judge of the price at which he is desirous to become
the purchaser of the wife's right. Rop. Leg. *432. The rule
does not, however, apply, if the wife has no right of dower. Her
right must be subc:,isting at the ,Ieath of the testator. Otherwise,
she is not a purchaser. In such case she pays no consideration.
Same citation.
VOL. LXXX.

20

•

306

•

MOORE V, ALDEN.

And the general rule does not prevail, if the will clearly
di:;close that the testator intended that the gift to his wife should
not have a preference over other bequests. The burden will be
on the executor to show from the terms of the will that a
preference is forbidden. The presumption favors the widow's
claim. The intention of the testator, as found in the will, is a
part of the contract mad~ with the widow, and if she accepts the
provisions of the will, she does so voluntarily, and abides the
consequences.
The internal evidence of the will, in the present instnnce, does
not repel hut favot·s the widow's contention. It discloses that
the testator, having no child, had gr~at affection for his wife,
providing in different ways in his bequests for her protection.
The evidence is conclusive that he believed his C8tate would
ea:-;ily bear all the burdens placed by him upon it. He must have
assumed that the annuity to his wife would be needed by her, to
su:-:;tain the equipment:; of house-keeping given her, including the
support of hm·ses and caniages provided for her use. He makes
the payment of his wife\; annuity a prior claim to all other
bequests. The very relation of hu::;band and wife creates a
:strong pre~umption in her behalf, when we consider that, after
the bounties to her are paid, distant relatives if not 8tr:mgers are
provided for. '\Ve think that the will, as a whole, though not
hy express terms, by implication indicates preference in the
devises and bequests to the wife, and struggles to utter it.
There is a clause in the will, which if standing alone, · might
seem to look in a contr,try direction, :md that is the declaration
of the testator that the annuity is to be paid from the earnings of
his individual an<;l partnership property. We think ;the idea of
the testator in this clause, wns that he was enlarging rather than
limiting the fund:; out of which the annuity might be paid. He
devotes for the purpose the earnings of all his properties. He
expre8ses no limitation or condition. The gift is unconditional
and ahsolute., although. as is often the case, he overestimates the
sources of supply which were to assure its payment. The sources
itH!ieated turning out to be inwfficient, others must be taken to
supply the deficiency. It is a demonstrative legacy, not lost
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because of the non-existence of the property specially pointed
out as a means of satisfying it. A case very like this, strongly
sustains this conclusion. Smith v. Fellows, 131 Mass. 20. The
following additional references may he profiiahly consulted upon
the general questions of the case. Ileatli v, Dendy, 1 Russ.
543; Wells v. Bor-wick, L. R. 17 Ch. Div. 798; Potter v. Brown,
11 R. I. 232; lJfcLean v. Robertsun, 126 Mass. 537; Pom. Eq ..
Jnr. § 1142, note and cases; Schou I. Ex. & Adms. § 490, and.
cases in note.
Parties to the bill ask for allowances for the expense of professional services and di::,bursements. Such expenses may be,
thrown upon the estate, unless the petitioner discloses a.
frivolous or unnecessary case. ]lowland v. Green, 108 Mass~
283; Straw v. Societies, 67 .Maine, 493. But such charges.
should usually be moderate, for several reasons. Because there
should not be strong temptation to multiply applications to thecourt for the exposition of wills; because representatives of
estates have not the same stimulus for their protection us living
owners have; and because, as a rule, such cases involve a
peculiar kind of litigation which ca::;ts less responsibility than.
usual upon counsel, and more upon the court.
The amount of expenses to be allowed in this case, to be settled.
by the judge who passes upon the form of a decree.

Bill sustained.
WALTON,

VIRGIN,

LIBBEY,

FOSTER

and

HASKELL,

J J. ,,

concuned.

CHARLES

G.

Penobscot.

DAVIS

vs.

JAMES WEYMOUTH.

Opinion March 15, 1888.

Law and equity. Obstructions in a way. Nuisance. R. S., c. 17, § § 5, 12, 13.
A bill in equity does not lie to obtain the removal of fences, buildings, or
other unlawful obstructions, from a public way, or a private way. The
statutes of the state provide a full and complete remedy for such a wrong,
by an action at law.

ON report.

308

DAVIS V. WJ.;Y:MOUTH.

Bill in equity alleging, nmong other things, that the defendant
obstnwted, bloeke<l up and feneed in a large portion of Fourth
.street jn Ol<ltown, and praying that the defendant may he
.restrained from so doing. The case was reported to law court
ion the bill, demurrer and joinrler.

Davis a11cl Bailey, for plaintiff.
The bill sets out a case where one owning a tract of land lays
out a street thrnugh the same and sells lots bounJe<l and abutting
thel'con. Neither the grantor nor any one holding under him
lrns a right to obstmct. such a way_ nr deprive the grantee of such
abutting lot of the free and unobstructed use of the entire way.
Bai·tlett v. Bongm·, H7 Mnine, 4li0; Fo:1: v. UJ1ion Su,qar
Ile.finery, l(H) Mass. 2H2 ; To1;ey v. Taunton, 118 lVlass. 404.
The complainant and dcfernlant are ea<.:h in occupation of one
such lot, loh derived from a common grantor, bounded and
alrntted hy him upon a common way which he had previously
laid out.. Their lots abut upon f-;:ti<l way, on opposite sides of it,
diredly over against each othel'; each therefore has nn easement
in the eutire width and length of this way resulting from the
purchase, as part of the consideration. ])mviclence StPmn
En;1i11e Oo. v. Prov. & Stoninylw·m Stearnship Co. 12 H. I. 348.
In Cl-orton v. Tftfany, 14 IL I. ~)5, where a strip of land was
t-.uhject to an casement or servitude before the public acquired
rights therein, such easement Ol' 8ervitude was held not to have
been extinguished because the public had also acquired rights in
the same. And besides where the obstruction of a public way
cau:-,es special or peculiar damage to an individual he bas a right •
to a pcrso11al action on account of the same. Stet8on v. Faxon,
H) Pick. 147; Bmwn v. Wut...,.on, 47 Maine, 161.
In this ca:-,e such a right resu Its to cornplain:mt from the fact
that he is an abutting owner. An abutter has a special interest
in the highway differnnt from the general public and can maintain
an action for an obstruction thereof. Corning v. Lou:erre, 6
Johns. Ch. 4:-39; Bmkker v. Minn. R. R. Oo. 29 :Minn. 41;
Haifrocul v. Ruch, 101111. 157; Casey v. Brooks, 1 Hill, 3G5;
J.1fulhcm v. Sharp, 27 N. Y. Gll; Davis v . .J._lfayor, 14 N. Y.
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50G; Bechlell v. Carslake, 3 Stockton, 500; Lalo· v. 1liet.
Elevated R. R. Co. (N. Y.) 9 Eastern Rep. 583.
If it ·was a threatened inva::,;ion of the plaintiff's rights, there
can be no doubt that an application for an injunction woul<l be
propel'. High on Injunc. (2 ed.)§ 768; Stol'y's Eq. Jur. §·
927; Trustees v. Cowen, 4 Paige, 510.
In a very I"ecent case in Connecticut, liVheela v. Beclfm·d, 8
East. Repol'ter, 508, a suit in equity, where plaintiffs and
defendant were adjoining owners of land and d,rnlling houses
fronting on a town common, and defendant undertook to enelose
a large part of the common for his own use. A demurrer was
interposed on the ground that it was a matter for the public to
attend to under the statute, and the court say: ti The defendant's
main defence against this prncceding is based upon the clnim that
plaintiffs have adequate remedy at law, arising from the fad that
ample provision for the removal of nuisances nnd encrnncbments
from highways by the public authorities is made in the statutes
of the state and the plaintiff can have redress by application to
these authorities. But suppose the authorities are unwilling to
proceed. They are not bound to redress plaintiff's private
grievance. Adequate remell,Y at law means a remedy vested in
the complainant to which he may :tt all times resort at his o,vn
option fully and freely, without let or hindrnnce."
In Cadi,qan v. Brown, 120 Mass. 494, the comt say, in a case
similar to the one at bar: 11 The injury to the plaintiffs is
permanent and continuous and a judgment for danrnge:::- ·would
not furnish them adequate relief." See also Lockwood Co. v.
Lawrence, 77 Maine, 312.
In Greely v. Bay State Br£clc Oo. 103 Mass. 51 (5, which was
a suit in equity on account of the erection of a nuisance on
plaintiff's land the court say, 11 It is true that the aet of the
defendant was a trespass, and would have furni:shed suffieient
grnund for an ad ion at law, hut it was also an a pprnpriation of
plaintiff's land of a continuous an<l permanent rniture, as to which
the plaintiff had a right to resort to the prevention as we11 as.
remedial power of the court, and to seek for a decree directing
the removal of the stmcture or requiring its discontinuance.'~-
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See also upon this point, Spencer v. Bur·minglzcun R'y, 8 Sim.
193; Gorton v. Tiffany, 14 R. I. 95; Hartshm·n v. Reading,
3 Allen, 502; Nash v. Insurnnce, 127 Mass. 91; Tucker v.
Howard, 122 Mass. 529; Ewell v. (}reenwood, 26 Iowa, 377;
· tt,-r:il,•wn v. Saxon, 27 Io"va, 15; Hinghct1n v. Harvey, 33 Iowa,
204; Wi'lder v. DeOore, 2n Minn. 10; En,q-ine Oo. v. Steamship Oo. 12 R. I. 348; Webber v. Gage, 39 N. H. 187;
Sclwult v. Blaul, (Md.) 9 East. Rep. 452.

Charles P. Stetson, for the defendant.
"\\'ALTON, ,T.
The plaintiff has mistaken his remedy
A bill
in equity does nnt lie to obtain the removal of fences, buildings,
or other unlawful obstructions, from a public way or a private
way. The statutes of the state provide a full and complete
remedy for such a wrong by an action at law. Such obstructions
are a nuisance (R. S.,, c. 17, § 5), and any person injured
therehy, in his comfort, property, or the enjoyment of his estate,
may not only maintain :-in action against the offender to recover
,1is damages, but he may, in the same action, obtain a warrant
for the abatement or removal of the nuisance, unless the
defendant will undertake and enter into a recognizance with
surety, to a bate or remove it himself. And pending the action,
the plaintiff may, in proper cases, obtain from the court an
injunction to ::-tay or prevent the nuisance. R. S., c. 17, § 12,
et seq. The remedy thus provided hy an action at law is plain,
adequate nnd complete, and thern is no occasion for a rnsort to
a hill in equity.
Varney v. Pope, 60 Maine, 192.

Deniurrer sustained.
with cost8.
C. J.,
JJ., concurred.
PETERS,

DANFOHTH, LIBBEY,

OTIS MARTIN

Piscataquis.

vs.

JOSEPH

s.

EMERY

Bill cli'srnl'.ssed
and

HASKELL,

TUTTLE.

Opinion March 15, 1888.

New trial. Promissory note.
'The weight to be given to the testimony of interested witnesses who testify
in the presence of the jury, is peculiarly within the province of the jury.
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ON motion to set aside the verdict and for new tria 1.
Assumpsit on the promissory note of the defendant for one
hundred nnd fifty dollars dated Guilford, May 2, 1883, paynhle
six months after date to \'Veed Sewing Machine Company, or
bearer.
The point is stated in the opinion.

Henry Iludson, for plaintiff.
J.1/errill and Coffin, for defendant.
The plaintiff in interest in the case had notiee of the change when
he took the note. He relies upon the note as it is, with notice of its
suspicious character. It had been changed from a note payable
to the order of the vVeed Sewing :\fachine Company, to one
payable to bearer. This was a material alteration, or change.
Morehead v. Parkersburgh Bank, 13 Am. Rep. H37.
A note when altered in a material part, without the knowledge
or consent of the maker, is void. Holnies v. Trwnper, 22 Mich.
427; Watennan v. Vose et eds. 43 Maine, 512; Best on Ev. §
229; Bigelow on Bills and Notes, pp. 573, et seq.
The rights and interests of the parties to the instrument have
been changed by the alteration, and the note is made void by
reason of the alteration. 1 Chitty on Cont. 784.
The burden of proof is on the plaintiff to e:-,ta hlish the
genuiness of the note declared upon. '~If on production of the
instrument it uppears to have been altered, it is incumbent on the
party offering it in evidence to explain this appearance. Every
alteration on the face of a written instrument detrads from its
credit, and render::; it suspicious, and this suspicion the party
claiming under it is held hound to rerno,·e." l Green 1. on Ev.
§ 564; 1 Be~t on Ev. § 229; Addison on Cont. § 1281; Wilde
v. Arna~by, 6 Cush. 318 ; Delano v. Bartlett, 6 Cush. 36H.
And as to the point that burden of proof is upon the plaintiff.
See Simpson v. Davis, 119 Mass. 271; Delano v. Battlett, 6
Cush. 364; Morris v. Bowman~ 12 Gray, 467; Powus v.
Russell, 13 Pick. 69.

J.

The note on which this action is brought wn~
written on a printed blank containing the words "to the order of.''
WALTON,
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If a note is written on such a blank, an<l it is intended to make
it payable to the bearer, of cour:-;e, the printed words, ''to the
order of," must he erased, and the word:-;, ''or hearer," he
written in.
Such an alteration appe:11'8 to have heen made on the note in
suit. The alteration is perfectly obviou:-:;, heavy lines being
drawn through the printed words, ''to the order of," and the
words, ''or hearer," being written in ·with a pen; and the only
question is, when was this alteration made?
The defendant te:-;tifies that the alterntion bud not been made
when he signed the note, nn<l the holder testifies that it had heen
made when he received it. The question was submitted to the
jury, and they returned a verdict for the plaintiff.
The ·
defendant claims tlrnt the verdict is against the weight of evidence;
and, on that ground, asks to have it set aside and a new trial
granted.
Certainly, the verdict is ngainst the weight of the defendant's
testimony; but how much weight that testimony was entitled
to was a qnestion for the jury. From the time of giving the
note to the time of trial nearly fonr years had elapsed; and it
does not nppear that during thnt time the defendant had seen
the note or had his attention called to its form. And its form,
whether pnyable to bearer or order, when given, must have been
n matter of little importance to him, and not very likely to make
a deep impression upon his memory. And he does not testify
in direct terms that the nlteration was not made "vith his consent.
And the defendant was a deeply interested witness. In view of
these faets, it was u question peculiarly within the province of
the jury to determine how much weight his testimony was
entitled to. They were face to face with the witness, and could
judge of the degree of credit to which he was entitled better than
we can. vVe are hy no means satisfied that the verdict i::-; wrong.
Clearly, it is not a verdict which the court would be justified in
setting aside.
Pm.'ERS,

concurred.

C. J.,

DANFORTH, LIBBEY,

Motion overruled.
EMElff and HASKELL, ,JJ.,

BLETHEN V. MURCH.

VVILLIAM

D.

Piscataquis.

BLETHEN

vs.

313

EBEN MURCH.

Opinion March 15, 1888.

Statute of limitations.

Partnership.

P1·omissory note.

A payment made by a partner from his individual funds, on a firm debt, will
not stop the running of the statute of limitations in favor of his co-partners.

ON report.
Assumpsit on the following note:
'' $100.
Dover, March 31st, 1875.
'' On demand after date we promise to pay to the order of
W. D. Blethen one hundred dollars at - - with nine per cent
int. Value received.
Murch and Storer."
On the hnck were the following:
'' One year's interest paid."
'' Rec'd fifty-five dollars on the within note Jan. 18, 1881." ·
'' Rec'd thirty dollars on the within note Feb. 15, 1881."
The writ is dated August 13th, 1886.
Other facts stated in the opinion.

J. B. Peaks, for plaintiff.
The simple question is, do the partial payments by one partner
take the case out of the operation of the statute of limitations?
This calls for a construction of sections 97 and 100 of c. 81, R. S.
Before the Revised Statutes of 1840, c. 146, § § 19, 23 nnd 24,
a partial payment of a promissory note, made hy any one of the
joint promisors, would take the note out of the statute of
limitations. Lincoln .Academy v. Newhall & als. 38 Maine, 179.
The first case I find reported, calling for a construction of the
statute of 1840, c. 146, is Wellrnan v. Soutlw.rd, 30 Maine, 425.
It makes no difference whose money Storer made the payments
with, so long as he did not disclose the faet to Blethen. .liolrnes
v. Durell, 51 Maine, 201.
The defendnnt would have been liable upon a new note given
by Storer to Blethen in the name of the firm, in renewal of the
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balnnce due on the old note. vVhatever his liability might be
upon a new note, the law is too well settled to admit of a doubt
of his liability in the case nt bar upon the fact~ agreed. Sage
v. Ensign, 2 Allen, 24-5; Faullcne1· v. Bailey, 123 .Mass. 589.

Mon·ill Sprague, for the defendant, cited : Slwemaker v.
Benedict, 11 N. Y. 176; Walters v. Kmfl, 23 S. C. 578 (55
Am. R. 44); Jl1ix v. Shattuck, 50 Vt. 421 (28 Am. R. 511);
Parke1· v. Butterworth, 46 N. J. L. 244 (50 Am. R. 407);
Miller v. 111iller, 19 Alb. L. J. 462; Willou,qhby v. Irish, 55
Am. R. 52, in note; Winchell v. Hicks, 18 N. Y. 558;
Kallenbach v. Dickinson, 100 Ill. 427 (39 Am. R. 47); Myatts
v. Bell, 41 Ala. 222; Bush v. Stowell, 71 Pa. 208 (10 Am. R.
694); Odell v. Dana, 33 Maine, 185; Livermore v. Phillips,
35 Maine, 184; Hapgood v. Watson, 65 1\faiue, 510; Bell v.
Morrison. l Pet. 351; Dicken;on v. Turner, 12 Ind. 233;
Merritt v. Day, 38 N. J. L. 32 (20 Am. R. 362); Elkinton
v. _Booth, 143 Mass. 4 79; Story, Part. § 324 et seq. ; Parsons'
Part. * 189, note o; Beitz v. Fulle1·, 10 Am. Dec. 697;
National Bank v . ..1..Vorton, 1 Hill, 572; Tate v. Olenients, 16
Fla. 339 (26 Am. R. 709); Trne v. Andrews, 35 Maine, 183.
WALTON,

J.

It is settled law in this stnte (settled by statute)

that a payment made by one joint contractor does not stop the
running of the statute of limitations in favor of another. R. S.,
c. 81, § 100.
And thi:-; provision applies to partners. A payment by one
partner will not affect his co-partners. True v. Andrew8, 35
Maine, 183.
It is claimed that if the payment is made before the pnrtnership is dissolved, or hefore the cre<litor has notice of its
dissolution, it will take the debt out of the operation of the
statute with respect to all the memberR of the firm. \V c think
not. The statute contnins no such exception, and no such
distinction was made in the case just cited. It wns there held to
have been the intention of the legislature to deprive one joint
contractor of the pmver to revive the contract against nnother
by any acknowledgment, promi::-ie, or payment whatever, so as
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to deprive him of the l1€nefit of the statute. A payment made
before dissolution from partnership funds, might, perhaps, be
regarded as a payment by all the partners, and thus affect them
all. But if the payment is in fact made by one of the partners
only, and this fact is made to appear, it is immaterial whether
it is made before or after dissolution ; it will in neither case
affect any one but him who makes it. And the dissolution itself
being an immaterial fact, of course notice of it to the creditor is
immaterial.
Such being the law, it is clear that this action cannot he
sustained. The note in suit was payable on demand. From
the date of the note to the date of the writ was over eleven
years. No payments huve heen made by the defendant. His
former partner, aft<ff a dissolution of the firm, in pursuance of
an agreement to pay nll the partnership debts, and from his own
funds, p~lid one year's interest and all of the principal but fifteen
dollars. He is now dead, nnd the action is against the survivor.
But the latter has done nothing to stop the running of the statute
of limitations in his favor, and very clearly the action is not
maintainable.
PETERS,

C. J.,

DANFORTH,

, Judgment fol' defendant.
EMERY and HASKELL, JJ.,

concurred.
LIBBEY,

J., did not sit.

HARRISON HAYFORD

·waldo.

vs.

INHABITANTS OF BELFAST.

Opinion Mnrch 15, 1888.

Paupers. Sitpport in Insane Huspital.
A person who contracts with a city for the support of its paupers for a
specifl~d sum, is not liable for money paid by the city in support of persons
in the Insane Hospital, in the absence of evidence that such persons are
paupers whose settlement is in such city.

ON report.
Assumpsit, on account annexed. to recover $645.14, the same
being the balance due from the city to the plaintiff, as he claimed,
under two contracts for supporting and maintaining the paupers of
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the city for three years, ending May 10, .1884, and for the yenr
ending May 10, 1885.
The faets are sufficiently stated in the opinion.

Wm. H. Po_qler, for the plaintiff, cited: R. S., c. 143, § § 13,
14, 21; .1Vaples v. Raymond, 72 Maine, 213; Eastport v.
Machias, 35 Maine, 402; Jay v. Cartha,qe, 48 Maine. 353;
Pittsfield v. Detroit, 53 Mnine, 442 ; Jay v. Cal'thage., 53 Maine,
128; Gl,mbum v. Naples, 6H Maine, 68; Cor·inna v. Exete1·,
13 Maine, 321; Veazie v. Chester, 53 Maine, 29; Oaklrnni v.
Sutton, 13 Met. 197.
Joseph Williamson, for defendants.

It is a primary and fundamental rule concerning contracts,
that thefr construction must lw according to the intention of the
parties, nnd so paramount is this rule, that to such intention,
even technical rules must give way. Hare on Contracts, 594.
A contract is to be construed in the light of surrounding
circumstances, and in view of tho snhject matter of the agreement,
the acts of the parties, and their relation to each other. Fcu·nsworth v. Boardman, 131 Mass, 115.
If it is nssented that the second clause of section 3, of the
contract is repugnant to th~ construction clni med, then effect
must be given to that part which is cnlculnte<l to carry into effect
the real intention ; and that part which would defeat it must be
rejected. Chitty on Contract, 90.
Should the pluintiff contend that the contract is am higuous, the
answer is that where n document admits of more than one
construction, hut where parties have long acted on the footing of
a given p1·actical construction, the court, in the absence of better
evidence, will accept that construction a.s correct. Forbes v.
Watt, 2 Eng. R. (Moak) 512; Philadelphia. et als. R. R. v.
Trimble, 10 Wall. 367.
The principles which govern in cases of this nature, as
reduced to rules by Sergi:mnt \Villiams, in note to Po,·da,qe v.
Cole, l Sauncl. 319, with some modifications, are still recognized
as correct. In thnt case, the entire consideration for lands was
to be paid by a fixed day which might precede the service. It
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was held that the covenant to convey was an independent one,
and that an action for the money would lie before :my conveyance
of the land took place. Lord HoLT, further said: ''What is the
reason that mutual promises shall bar an action ·without performance?
If it appear by the agreement that the
plain intent of either party was to have the thing to be done to
him performed, before his doing wlmt he undertakes of his side,
it must be averred." .1ltc1vlillan v. Va11der·lip, 12 Johns. 1G5.
"After all,'' remarks JARVIS, C .•J., "the rule in Ponloge v.
Cole, only proposes to give the result of the intention of the
parties, and where on the whole it is apparent that that which is
to be done first is not to depend on the performance of the thing
done aftenvards, the parties are relying on their remedy and not
on the performance or the condition, but when you plainly see
that it is theil' intention to rely upon the condition, and not on
their remedy, tbe performance of the thing is a condition
precedent. 1' Robert.s v. Brett, 18 C. B. 5Gl.
\Yhen the inquiry is in relation to their dependence or
independence, this is to be colleete<l from the evident sense and
meaning of the parties; and however they may be trnnsfened
in the instrnrncnt, theit· 'precedeney must depend on the order of
time in 'which the intent of the trnnsaction requires their
perforniance. Hare on Cont. 5!J4.
The question whether covenants are dependent or independent
<lepends upon the intention of the parties, and the nature of the
acts to he performed. Ilowlmul v. Leach, 11 Pick. 151 ;
I1w~;Jht v. TVorsterl Uo. 2 Cush. 271.
The nature of the transaction and the order of time in ,,:hich
they arn to bo perfc>l'lned, are to be con:;;idernd in determining.
what conditions are dependent and what are independent.
1-Iopldn:; v. Youn:J, 11 Mas:-3. 302.
Suppose the plaintiff had allowed another tmvn to obtain
juclgment against tbe defendants, for supplies furnished a pauper
during the time co,,ernd by the contract which judgment the
<lefenclants have been oblig-ed to satisfy, wou Id it be contended
for a moment that the amount should not be deducted from the
next quarterly payment? Is not the present case parallel? Has
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not the equitable rule laid down in Hyde v. Booraern, 16 Pet.
169, been fully regarded by the defendants, as follows: ''If one
party has performed in part, he may require the other to pay to
the extent of the benefit received deducting damages suffered
from the failure to perform fully.
\,V~hcrc the plaintiff for the consi(lcration hereinafter mentioned,
covenanted to deliver defondant deed of laml on May 1, 1806, and
defendant to puy one thowmnd <lollars on that day and
u further sum four years after, it was held that the covernrnts
were dependent, an<l that the plaintiff must deliver his deed
before an action would lie for the thousand do11ars. Green v.
Reynolds, 2 ,John. 207. To the same effect are, Jones v.
Gardner, 10 ,John. 266; Gunni'ngltmn v. 111orrell, Id. 203;
Po1·te1" v. Rose, 12 John. 20H; Gazley v. Price, 1G ,John. 267.
The principle of all the eases on this head seems to be that
where the plaintiff i~ to do an aet to entitle himself to the action,
he must either show the act done, or if it i::: not done, at least
that he has performed everything that it was in hi::; power to do.
l_'eeten; v. Opie, 2 Saund. 3{)0, n. ( 3) ·
·where a day is appointed for the payment of money, &c. and
the day i::, to happen after the thing which iti the consideration to
be perfol'med, no aetion fol' the nwney can be sustained without
averring performance. Grant v. Jo/m,son, 5 N. Y. 247, Ct. App.
At the first glance, some of the foets appear similar to those
in . Allard v. Belfast, 40 Maine, 3(H}, whel'e upon the rule in
Pordage v. Cole, uui supra, the mutual stipulations in the
contl'act were held independent. ilut it will be noticed that
ther~ was no provision in that contract, as in that in the case at
bar, making the quarterly paymenb; depend upon performance on
the part of the plaintiff.

J.

The plaintiff contracted with the city of Belfast,
to support its paupers three year::; for uine thousands dollars. Of
this sum he has received ouly $tl,3li2.()3. And this action is to
recover the balance. His right to recover depends upon whether,
by the terms of his contract, he was liable for the support of
Lewi::; R. Dodge, George A. Sleeper and Edward H. Hilton, in
the Insane Hospital.
WALTON,
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To make the plaintiff liahle for their support, we think it
should l:>e made to appear that these persons were paupers, and
that they were legally committed to the Insane Hospital as
paupers. Fairly interpreted, we think the plaintiff's contract
makes him liable for the support of p:rnpers only. The vote of
the city council was to auth01•ize the mayor to contract with the
plaintiff for the support of the city paupers only, and it is
difficult to believe that he or the plaintiff had in view any other
class of persnns.
This brings us to the question, whether the three persons
named were paupers, and whether they were legally committed
to the Hospital a~ such. A careful examination of the evidence
fails to satisfy us of either of the:,e facts. The evidence fails to
show when, or hy what authority, or under what circumstances,
the persons named were sent to the Hospital, or that they were
ever adjudged to be paupers.
Under these circumstance8, ,ve think the city was not jm,tified
in withholding from the plaintiff any portion of his compensation.

Judgm,entfor plaint(fffor $637.37,
and interest frnm the date c1 1'i8 n-rit.
PETERS, C. J., DANFORTH, LIBREY, ElIElff and HASKELL,
JJ., concurred.

MARY KATE GrLKEY

Penobscot.
Corporation.

Dividend.

vs.

ALBERT

\\r.

PAINE

and others.

Opinion March 15, 1888.
Income.

Life-tenant.

Remainder-man.

One who is entitled to the '' net annual income" of corporation-stock can
rightfully claim all dividends and bonuses distributed among the ~tockholders which are derived from and represent the surplus earnings of the
corporation; but cannot rightfully claim to hold any portion of the capital
stock of the corporation which has been purchased by the corporation on
credit, and distributed among its stockholders, although such stock, when
distributNi, is charged to the profit and loss account of the corporation.

ON report.
Bill in equity by the cestui que trust ugainst her trn~tees, praying
that the court would require the defendants to transfer to her five
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shares of the stock of the Boston & Albany Railroad Company.
The facts are sufficiently stated in the opinion.

Barker, Vose and Barke,·, for plaintiff.
This question of extraordinary dividends as between the life. tenant and remainder-man has been considerably <liscussP<l by the
courts, both in this country and England, and different rules
prevail in different localities. In the decisions in our own st:ite
the court has been governed generally by the intention of the
dil'eetor-s making the dividend when that could be ascertained,
and where a stock dividencl has been made, intended as such,
has given it to capital, but where a dividend of profits, or cash
was intended. the court has guarded the ri~ht of the party entitled
to income without being governed exclusively by the form in
which such dividend was declared.
In Richardson v. Richm·dtwn. 7 5 Maine, 570, the con rt says,
~The decided p1:eponderance of authority prohahly concedes the
point that dividends of stock go to the capital, under all ordinary
circumstances. But we are well convinced that the general rule,
deducible from the latest and wisest decisions, declares all money
dividends to he profits and income belonging to the tenant for
life, including not only the usual annual dividends, but all extra
dividends or bonuses payable in cash from the earnings of the
company."
The early English rule relating to these matters was that extrn
dividends, or additions to the usual annual dividend whether
paid in cash or capital stock, ,rnnt to the corpus of the trust.
Brander· v. B1·(rndet, 4 Yes. 801; Paris v. Pm·is, 10 Ves.
184: Witts v. Steere, 13 Yes. 363.
But this rule was abandoned as unjust, and it is now unifc;rmly
held that cash dividen(fa, extra dividends or bonu~es declared
from the earnings of corporations are inc0me and go to the cestv,i
que tr!lst. P1·ice v. Anderson, 15 Sim. 473; Bates v. J.lfclnnley,
31 Beav. 280; ,Tolmson v. Johnson, 15 ,Tur. 714; UTri,qlzt v .
• Tucket, 1 ,Johns. & Hem. 2Gli.
One of the eal'ly and much cfo,cusged cases in this country is
that of Earp's Appeal, 28 Penn. St. 368, wherein the court
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divided the dividend in the proportion in which it had been
earned relative to the testator's death, that prior to his death
going to the remainder-man, that subsequent to the life-tenant.
For futher discussion of above case, see Jf..,,.iltbank's Appeal,
3 Am ..Rep. 585. This division of dividends has however been
substantially abandoned hy the courts of this country, and the
Pennsylvania Court ibelf, in the case of 1.Wo88' Appeal, 24 Am.
R. 164, lays down this rule: ,iAs a general rnle nothing earned
hy a corporation can be regarded as profits, until it shall be
declared to be so by the corporation it.~elf, acting by its board of
managers. 'Ihe fact th:1t a dollar has heen earned gives no
stock-holder the right to claim it until the corporation decides to
distribute it as profit."
Again in the same case, iiBut where a corporation, having
~tctually made profib,, proceeds to distribute such profits amongst
the stock-holders, the tenant for life wonld he entitled to receive
them, and this without regard to the form of the transaction.
Equity, which disregards form and grasps the substance, would
award the thing distributed, whether stock or moneys, to
whomsoever was entitled to the profits."
This rule has been adopted in the following case::;: Clarkson
v. Clarkson, 18 Barb. G46 ; Sfrnp..-.:011 v. J.11oore, 30 Barb. 638 ;
Vinton's Appeal, 44 .Am. Rep. 116; See Petition of Brown,
51 Am. Rep. 398.
The eadier l\fa::-sachu::ietts cases recognized the intention of the
corporations in making the dividend, and decreed accordingly.
10 Gray, 402; 9 Pick. 446; G Allen, 174.
In a long and exhaustive discussion of the rule in .J..lfirwt's
Case, 1W.inot v. Paine, to be found in the Albany Law .Journal,
Vol. 33, No. G. 106, a learned writer, among other thing says,
"That the rule m M·inot'8 Case is law in Massachusetts, has been
repeatedly affirmed. The later cn~es add however, by way of
explanation, that in deciding whether the distribution is u stock
or cash dividend, the actual and substantial character of the
trnw,action must he considered, and not its nominal drnructer
merely." See Gifford v. Thompson, 115 Mass. 478.
VOL. LXXX.

21
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Among a series of articles recently nppearing in the Albany
Law ,Journal. written by Guy C. H. Corliss, a learned writer,
upon the subject of "Life-tenant and remainder-man," is one in
Vol. 33, No. 22, p. 424, in which he discusses the law applicable to stock divi<lends at great length, and after reviewing all the
leading cases hoth in this country and England, he ve1·y tersely,
and, as we think, very appropriately condenses the law upon this
subject into the four follcnving ru Jes.
1. If the dividend is made up of profits, the dividend goes
to the life-tenant irrespective of the form in which it is declared."
2. The life-tenant is entitled to all dividends whether in cash
or in stock declared during the existence of his interest, whether
they consist of profits which have accrned subsequently to the
vesting of the life-estate, or in part of the earnings of the
corpol'ation which had accumulated ut the time of the devolution
upon the life-tenant of his interest in the property."
''3. That in so far as any dividends consist of money derived
from an increase in the value of the corporate property, or is
derived from any other source than the net earnings of the
company, the life-tenant can claim no interest therein.''
4. Tbnt not only is it beyond the power of the corporation
to bind the life-tenant by dividing net earnings in the form of
capital ::,tock., but the life-tenant can always show the true nature
and source of the dividend, in spite of any act or declaration to
the contrary; and that on the other hand, the remainder-man
may prove that a dividend, which apparently belongs to the
life-tenant, is the property of the remainder-man."
The only ca::,e which seems to be exactly parallel to the one
before us is that of Leland v. Hayden, 102 Mass. 542. In t~at
case the Old Colony Rnilrnad Company, made an extra dividend
of forty per cent, twenty of which was made in its own original
stock which bad been purchased by it and was then in its
treasury, like this case, representing its surplus earnings; and
in drawing the opinion of the court, the same justice \vho arew
the opinion in Minot v. Pa£ne, says: 1The purchased shares
represented cash invested so as to turn an income. If the
directors had sold them and divided the avails, there could have
1

'

1

'

1

'
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been no doubt that it was a cash dividend."
v. B. & A. R. -R. 142 Muss. 146.

See Conmwnwealth

A. W. Paine, for the defendants, cited· 1lfinot v. Paine, 99
Mass. 101; Daland v. Williams, 101 Mass. 571; Leland v.
Hayden, 102 Mass. 542; Rand v. Hubbell, 115 Mass. 474 ;:
Uifford v. Thompson, 115 Mass. 478; Heard v. Eldridge, 109i
Mass. 258 ; Atkins v. Albree, 12 Allen, 359; Westcott v ~
Nickerson, 120 Mass. 410; Henwnwo,y v. Hemenway, 134Mass. 44:6; Mud,qe v. Patker, 139 Mass. 153; Shaw v. Uordis,.
143 Mass. 443; Com. v. Boston & A. R. R. Co. 142 Mass ..
146 ; Goodwin v. Hardy, 57 Maine, 143 ; Hichw·dson v ..
Richard_son, 7 5 Maine, 570.
WALTON,

J.

On the 18th day of April, 1880, Sylvanus Rich,.

of Bangor, died, leaving a ,:vill, giving to trustees ufty shares or
the cupital stock of the Boston and Albany Railroad Company,
to be held by them for the benefit of the plaintiff ( Mary · Kate·
Gilkey, of Bungor), during her natural life, she to have ! tlte net
annual inconie thereof" as fast as it should accrue and he received.
by the trustees.
At the time of the death of Mr. Rich, twenty-four thousan<~
one hundred and fifteen share~ of the capital stock of the railroad1
company were owned by the Commonwealth of Massachusett~.
But in 1882, the railroad company put'chased these shares of the,
Commonwealth, giving in exchange the company's bonds, pnyable·
in twenty years, with interest at the rate of five pe1· cent per·
annum.
Having thus become the owner of these shares, the companyvoted to distribute, and did distribute, seventeen thousan<l five
hundred and eighty-eight of them among its private stockholders, the distribution being at the rate of one share for each .
ten shares held by the stockholders. Of these shares, the •
trustees under the will of Mr. Rich, received five. They then
held, in all, fifty-five shares. And they have paid to the plaintiff,
not only the income on the original fifty shares, hut also the
income on the additional five shares. But this does not satisfy
1
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her. She claims that she is not only entitled to the income on
these five ::,hares but to the shares themselves.
do not think this claim can be sustained. These shares
:nre no portion of the ' 1 net annual income," to which the plaintiff
,became entitled under the will. They are now, as they always
have hPen, a portion of the original capital stock of the company.
They are not newly created shares. And they do not represent
jrncorne. They were not created to represent income; nor were
they purchased with income. They were not transferred to the
stc~ckholders as a substitute for any of the regular annual
dividend::, of the company. These annual dividend::, have been
pajd since, :ts before, the distribution of these share::,; and, so
far as appears, they have been for the same amount. And the
pla.iutiff has received, not only her regular dividends on the
original fifty shares held by lVIr. Rich at the time of his death,
hut she has ul::,o received the dividends on the five shares
received by the tmstees since his death. And there 18 no reason
to dcmht that she will continue to receive them in the future.
We think she can rightfully claim no more.
If these share:::; had been purchased with the accumulated
earnings of the road; earnings which, but for such purchase,
,vould, or migh~ have been di8tributed to the stock-holders as
dividends, a very different case ·would be presented. Possibly,
tlrny might then be regarded as representing income, and be
treated as income. Leland v. IIayden, 102 Mass; 542.
But these shares ,vere not so purchased. They were
purchased with the bonds of the company ,-intere::,t-bearing
boncls,-thereby creating a debt of nearly four millions of dollars.
The exaut amount i~ three million eight hundred and fifty-eight
thous:rnd dollars. The tendency of such a debt is to reduce the
amount of the dividencb and impair the market v,tlue of the stock.
The plaintiff may need the dividends on the additional five shares
to keep her income up to what it was before this interest-bearing
debt was contracted. And we think it is right that she should
have them. And if t-1he needs the dividends to keep her income
up, it is e(]ually certain that the owner of the stock will need the
five additional ::,hare::, to keep up the nggregate value of his

,,re
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interest in the stock. For if the dividend:;; are diminished, the
market value of the stock is sure to follmv.
It seem:e; to us, therefore, that the equitable and proper
division of these five shares het'vveen the owner of the life-intel'est
in the original stock and the owner of the remainder, is to give
the former the dividends and the latter the stock. If the income
of the road is sufficient to pay the interest on thi.-, newly
contracted debt, and keep up the amount of it::, fonnei· diviclencls,
then both parties will be benefited. Her income will he
increased, and so wi11 be the aggregate value of hi::i stock. And
then the division seems to UR to he equitable and just.
Authorities hearing upon the questions involved in this class
of cases are cited in IUchardson v. Rfrlwrdson, 7 5 Maine, 570,
and by counsel in their al'guments in this case, and need not he
repeated here. There is also a very able and learned review of
the cases, both Engli:.,h and American, in the American Law
Review for 1885, (Vol. 19, p. 737). And the correction of a
snpposed error with respect to one of the English cases, in
20 American Law Review, 7 46. But we can find no case
presenting precisely the same question as the one which is
presented in this case. The rule generally adhered to in En~~:land,
is to tre:1t all regular dividends as income, and all irregular
dividends and bonuses as capital. A rule supposed to have been
established in Minot v. Paine, ~19 Mass. 101, an<l known as the
Massachusetts rnle, is that, stock dividends are to be regarded
as principal, and cash dividends as income. But this has proved
to be a very elastic rnle in the state of its origin; for in Leland
v. Hayden, 102 Mass. 542, while professing to adhere to it, the
court did in fact treat a cash dividend as capital, and a stock
dividend us income. The effort in this country has been
generally, to maintain the integrity of the capital, and to give all
surplus earnings, in whatever fin·m cfo,tl'ihuted, to the life-tennnt.
And, perhaps, no better rule than this can he a<lopted. It is
the one to which we have endeavored to adhere in this cnse~

Bill disrnissed.
PETERS, C. ,T.,
JJ., concurred.

DANFORTH,

LIBBEY, EMERY

and
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G.

Somerset.
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vs.

JoHN HARMON.

Opinion March 15, 1888.

fVay. Dedication. Trespass.
If one sells a parcel of re:;tl estate, bounding it on a strip of land owned by
the grantor and reserved for a street, such a reservation operates as a
dedication of the land so reserved to the purposes of a street; and neither
the grnntor, nor any one holding a title derived from him, can afterward
maintain an action of trespass against the grantee, or any one holding
under him, for entering upon the land so reserved and preparing it for use
as a street.

ON report.
Trespass quare clausurn fi·egit for entering upon a strip of
land, thirty-two feet wide, claimed by the plaintiff, and making
it into a road or street.
The point is stated in the opinion.

J.lferrill and Coffin, for plaintiff.
'' In con:3tming a deed the intention of the parties, if ascertainahle, should in all cases govern." Abbott v. Abbott, 53
Maine, 360.
Parol evidence of the intention of the parties is not admissible.
Sturdivant v. Hull, 59 Maine, 17 4.
'' Bounded on the ea~t by a line parallel with and thirty-two
feet we8t of the west line of the Mnyo lot," excludes from the
grant anything in the territory east of that line. The words
., to," "from " and ''by," are terms of exclusion, unless by
necessary implication they are manifestly used in a different
sense. Bradley v. Rice et als. 13 Maine, 198.
A reservation is a clause in a deed where the feofl'er doth
re~erve to himself some new thing out of that which he granted
before, something not in esse. Shepherd's Touchstone, p. 80;
Adarns v. Jl1on-ie, 51 Maine, 498.
Nor cnn it be :111 exception, for that must be u part of the thing
gmnted, that would otherwise pass with the deed. Brown v.
Allen, 43 Maine, 599.
Easements are divided into nffirmative or those where the
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servient estate must permit something to he done thereon, us to
pass over it, or to discharge water upon it, or the like; ·and
negative, where the owner of the servient estate is prohibited
from doing· something otherwise lawful on his estate, beeause it
will affect the dominant e-3tate, us interrupting the light and air
from the latter by building upon the former. 2 ·wash. Real
Prop. 377.
·where there is no ambiguity in a deed, the grant tannot be
restricted or enlarged by parol evidence. Neither can the
intention of the parties be proved by parol ; that is to be
gathered from the deed itself. Jordan v. Otis, 38 Maine, 430 ;
Rogers v . .L11cPheters, 40 Maine, 115; Eme1·y v. fVebste1·, 42
Maine, 204; Kirn.ball v . .1lforrill, 4 Maine, 368.
Facts and circumstances existing at the time of the grnnt may
become important, and may be proved by pnrol, hut agreernents
and intentions of the parties cannot. Cornstock v. Van Deusen,
5 Pick. 165.
A grant of land as abutting in the rear upon certain street,
which was merely laid down upon a map as such, but not
actually opened. the land being accessible by a street in front,
is not an implied ~?:rant of way in the supposed street in the rear,
nor is it an implied covenant to open the street ii~ the rear .
..LYe-rcer Street, 4 Cowen, 542.
In Clapp et al. v. 1.WcNeil, 4 Mass. 589, PARSONS. C. J., says,
'' Among the bounds of the ]arnl sold, there are these words:
'Then tnming and running southerly by land of said McNeil
seventy feet to a thirty feet street, then turning and rnnning
westerly by said thirty feet street fifty feet.' By these words
the grantee cannot even claim a right of way in that street."
The reason is plain. By the words of the grant he was
excluded from any right in the street. See also 8outhe1·land v.
Jack.-;on, 30 Maine, 462; .Palmer v. Dou_qhe1·ty. 33 Maine, 502 ~
Hunt v. Rich, 38 Maine, 199; State v. Clements, 32 Maine, 279.

D. D. Stewart, for the defendant, cited: Kent v. lVaite,
10 Pick. 138; Brown v. Thissell, G Cush. 257; Barnes v.
Lloyd, 112 Mass. 224; .Pm·ker v. Smith, 17 Mass. 413 ;
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Van O'Linda v. Lothrop, 21 Pick. 292; Atkins v. Boardman,
2 Met. 464; Mendell v. Delano, 7 Met. 179 ; Tufts v.
Charlestown, 2 Gray, 272; Pmtt v. San_ger, 4 Gray, 84;
Stearn<.; v. JJfullen, 4 Gray, 155; Tlw1nas v. Poole, 7 Gray,
83; Tuttle v. fValka, 46 Maine, 280; Fox v. Union Su_qa1·
Reffrtel'y, 109 Mass. 295; Tc)bey v. Taunton, 119 Mass. 404;
vVashburn, Easements, G, 7, HJ6; Appleton ..,. . Fullerton, l
Gray, H)3; Atkins v. Boarcl1nan, 2 Met. 467; Adams v.
Emerson, 6 Pick. 58; Stetson v. D:Jw, 16 Gray, 372.

.T.

This is an action to recover damages for nn
alleged breach of the plaintiff's close. The defendant justifies
under a right of way. \Ve think his justification is complete.
The land in question is a strip thirty-two feet wide, and wns
reserved by the owners for a street. It is so expres~ed in a deed
from them to the defendant's grantor. The land conveyed by
the deed is described as bounded ou the east by a strip of land
thirty-two feet wide, '' 1'eserved for a street, and no othe1· purpose."
After such a clear and emphatic dedication of the land to the
purposes of a st!'eet, and a sule of land hounded upon it as a street,
it was not within the power of tht~ owners, nor of any one hol<ling
a title derived from the111, to defeat the right of the grantee or
the right of one holding under him, to use the land as a street.
A street is, ex vi te1·1nini, a public thoroughfare, and may be
used as such. Bou. Law Diet. ( 15th ed.) Street.
The effect of ~uch a dedication has been so fully considered,
atHl the authorities so fully cited, in a recent decision by tbi-s
court, that further consideration of the question at thi~ time is
deemed unnecessay. We refer to Bartlett v. Bangor, 67
Maine, 460.
Mr. Dillon's statement of the law is as follmvs: "·while a
mern survey of land, hy the owner, into lots, defining streets,
etc., will not, without a sale, amount to a dedication, yet a sale
of lots with reference to such plat, or describin,q lots os bounded
by streets, will amount to an immediate and irrevocable dedication
of the latter, binding upon both vendor and vendee." 2 Dill.
\¥ALTON,
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Municipal Corporations, § 503 ;
Gray, 372.
PETERS, C. J.,
JJ., concurred.

DANFORTH,
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and see Stetson v. Dow, 16

Judgnrnnt for defendant.
LIBBEY, E;.\,IEIW and HASKELL,

CHARLES L. HoLT vs. RoscoE LIBBY an<l trm,tees.
Cumberland.

Opinion :March 16, 1888.

Executor. Legacy. Trustee process. "Specific." R. S., c. 65, § 31.
The rule of law that an executor may retain a legacy in whole or partial
satisfaction of a debt clue to the estate from the legatee, does not apply to
a debt which has become barred by the statute of limitations, unless the
will affirmatively shows that the testator intended that such an offset should
be made.
A creditor, who upon trustee process attaches a legacy clue to his debtor, has
the same right which the debtor would have, to interpose the statute of
limitations, as a defense against a debt claimed by the executor against the
legatee in satisfaction of the legacy.
The word "specific" as used in H,. S., c. G5, § 31, is not to be taken in a
technically testamentary sense, but means definite, special or particular in
a general sense.
Any legatee of a residuary or specific legacy may recover the same in a suit
at law.

ON exceptions from the superior court.
Trustee process. The trustees disclosed that they were the
executors of the last will of Edward Libby, who died September
11, 188f:i ; that the principal defornlant had a legacy under the
will of two hundred dollars; and was indebted to the estate for a
promiHsory note dated October 21, 1876, for one hundred and
thirty dollars, payable on demand with interest. It was agreed
that the note became barred by the statute of limitations, October
21, 1882. The exceptions were to the ruling of the court
discharging the trustees.

Frank TV. Robinson, for the plaintiff, cited: R. S., c. 86,
§ § 36, G4, 66; c. 82, § § 55-68; Cummings v. (hirvin, 65
Maine, 301; Wadleigh v. Jm·dan, 74 Maine, 485; 1 Porn. Eq.
Jur. § 541; .Allen v. Edwards, 13G Muss. 138; Nickerson v.
Olzase, 122 Mass. 296; Blackle1· v. Boott, 114 Mass. 24; Gall
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v. Chapman, 25 Mttine, 128; Robinson v. S~fford, 57 Maine,
163 ; Reed v. Marshall, 90 Pa. 345 ; P1·escott v. Morse, 62
Maine, 44 7 ; Smith v. Larnbert, 30 Maine, 13 7 ; Farwell v.
Jacobs, 4 Mass. H34; Smith v. Ellis, 29 Maine, 426; Whitney
v. lJfunroe, 19 Maine, 44; Ang. Lint. ( 6th ed.) § 285 ; Lord
v. Morris, 18 Cal. 482; Sawyer v. Sawyer, 74 Maine, 580;
Oates v. Lilly, 84 N. C. H43; McConnell, Trustee Process,
§ 3; Stron,q v. Sniith, 1 Met. 476; Wheeler v. Bowen, 20
Pick. 563 ; McB1·ide v. Protectinn Ins. Co. 22 Conn. 248 ;
.Pettin,qill v . .A.ndrosco,qgin R. Co. 51 Maine, 371 ; Riclce1· v.
Moore, 77 Muine, 295; 2 Story Eq .•Tur. (12th ed.) § 1047;
1 Porn. Eq. Jur. § 137, p. 121, note 3; National Bxclrnn,qe
Bank v. McLoon, 73 Maine, 504; .Pollard v. Somerset Mut.
F. Ins. Co. 42 Maine, 221 ; Peterson v. Chemical Bank, 32

N. Y. 21.

W. R. Ant/wine, for trustees.
"Where a creditor bequeaths a legacy to his debtor and, does
not mention the debt, and after his death the securities or notes
are found uncancelled among his effects, such legacy is not
necessarily or even prirna facie a release or extinguishment of
the debt. Wilmot v. Woodhouse, 4 Bro. C. C. 226 ; Brokaw
v. Hudson, 27 N. J. Eq. 135.
It seems to be a well settled principle that an executor may
retain a legacy in payment of a debt pro tanto, although all right
of action on the debt is barred by the statute of limitations.
Coates v. Coate:;;, 33 Beav. 249; Rose v. Gould, 15 Beav. 189 ;
Schouler on Exrs. and Admrs. 4 70; Wigram on Wills, 3G7;
Williams on Exrs. 1304; Roper on Legacies, 1064, 1065, 1070;
2 Redfield, Wills, 189.
Section 63, c. 82, R. S., does not apply to this case. '' It
was manifestly the intention of the legislature to limit the
operation of the statute to the demands between the parties
themselves, during the lifetime of both, and that no change
should be affected by the death of either in this respect, excepting
by the substitution of the executor or administrator for the
deceased." Aclam,s v. Mire, 33 Maine, 228.
Had the principal defendant brought action against these
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executors to recover his legacy, he could not have successfully
pleaded the statute of limitations against his note. Courtney v.
Willimns, 3 Hare, 589 ; Coates v. Coale8, 33 Beav. 249 ; Rose
v. Gould, 15 Beav. 189.
It is a fundamental principle of trustee process, that the
pluintiff can acquire no greater rights against the trustee than
the principal defendant himself possesses. Wilcox v. 1lfill8, 4
Mass. 218; Sanford v. Bliss, 12 Pick. 116; R. S., Maine, c.
86, § 42.
PETERS, C. J. It is a general rule, hl the settlement of
legacies by an executor, that he may retain the legacy, the
whole or a sufficient portion, in satisfaction of the legatee's debt
to the estate, if the testator does not indicate, either in the terms
of the bequest or in other parts of the will, that it shall be
otherwise. This is the rule both in law and equity.
The English practice goes further, and allows the rule to
prevail, on the idea of lien, as to debts which have become
barred by the statute of limitations. The leading case maintaining the English rule seems to he Courtney v. JVUliarns, 3
Hare, 539. Subsequent English cases follow in the same line.
Rose v. Scales, 15 Beav. 189; Coates v. Coates, 33 Beav. 249;
1 Redf. VVills, 489, and cases cited in note. One or two of the
American state courts may have practiced on the English rule.
But a legacy was recoverable in England, in the day of the
authorities cited, only in chancery. The same rule of equitable
set-off prevails in that country not only as to legacies, hut also
as to the share of one entitled as next of kin in the estate of an
intestate. In 1·e Cor·dwell'8 Estate, L. R. 20 Eq. 644. The
reason as:-;igned in the latter case for the rule is, that '' until the
debtor discharges his duty to the estate by pnying the debt he
owes to it, he can have no right or title of it under the statute."
This doctrine cannot be applicable in this state, and in most of
the states, where a legacy is made by statute, if not by ancient
pr<lctice, a legal claim. ·with us it is a distinct and independent
legal claim. The estate is just as much of a debtor to the
indebted legatee as the legatee is to the estate. Each has a legal
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right and remedy. And a statute-barred deht is no more
recoveruble by an estate than by any other creditor. To our
minds, this is the better doctrine. Observation lea<b us to
believe that a testator is more likely to intend to remit than to
collect such debts, when nothing is declared of them hy him in
his will, especially debts against his children and relatives. In
many instanees such claims are covered by the dust of time and
forgotten, though founcl by executors after the death of the
testators. In many other instances the advances are intended
as benefactions and gifts, conditioned upon some unf<weseen
circumstance arising to make it expedient to regard them as
debts. The question under discussion has been in Maine already
practically, and in Massachusetts expressly and fully, decided in
accordance with these views.
Warllei,qh v. Jo1·dan, 74 Maine,
483; Allen v. Edwards, 136 Mass. 138.
The other question of the case is, whether a plaintiff, who
attaches a legacy by the trnstee process, is permitted to set up
the limitation bar to an offset claimed by an executor against
the debtor-legatee. \'Ve think it is both logical and reasonable
that the creditor should have the same right to the thing attached
and all its incidents that the debtor has. If his attachment
becomes perfected, the debtor's right becomes his right, and he
should have the power to save and protect it as if his own. The
law can make an assignment of the legacy as effectually as the
legatee himself can. Otherwise, we should in the present case
have, as has been suggested, the curious result of an nttuching
creditor failing to collect a legacy which his debtor can collect.
It would allow an assignor to enjoy the benefit of a claim the
title to which had legally passed to an assignee. The principle
involved in this point has been virtunlly settled in favor of the
plaintiff by the case of Sawyer v. Saioyer, 74 Maine, 580, and
the very satisfactory reasoning in that case is as pertinent to the
facts in this case ns to the facts there.
By R. S., ch. 65, § 31, any legatee of a residuary or specific
legacy under a will may recover the ~amr in a suit at law. The
word specific is not here used in a strictly technical testamentary
sense, but means definite, particular, or special. Any legacy
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mny be recovered by legal remedy, unless from ex<.'.eptional
reasons, equity ::;}wuld be resorted to.

Exceptions sustained.
,vALTO~,

VmGIN,

LIBBEY,

FOSTER

and

HASKELL,

JJ.,

coneurred.

ELIAS

M.

STILLWELL

Penobscot.
Easem,ent.

vs.

JoHN

B.

FosTER.

Opinion March 31, 1888.
}Vay of necessity.

Adverse user.

An owner of a building containing tvvo stores, with partition wall between
them, and with stairs on one side leading to second floor and a cloor through
the partition wall on second floor at the head of the stairs, sold the store
which had no st:tirs, and in the conveyance made the centre line of the
p:lrtition wall the dividing line. Held that the conveyance did not carry
with it a rig·ht of way of necessity over the flight of stairs.
There· c,m be no title from adverse user when the tenant's occupation had
been interrupted within twenty years.

ON report.
An action on the case for interruption of an easement or right
of way over a stai!'wny in the defendant's store, by blocking up
a doorway at the head of the stairs with brieks nnd mortar,
thereby preventing access hy said stairs to a front room on the
seconrl floor of the plaintiff's storn adjoining.
Othe1· facts stated in the opinion.

Bm·ker, Vo.-;e and Barker, fi)r plaintiff.
Plaintiff's first claim is that the stairway, or rather the right
to use it, was impliedly granted by Harlow, who owned both
estates, when he deeded this with no other way of approaching
it or of making use of it from the street, except over this stairway
and continued to allow such use after his conveyance during his
entire ownership, and that sneh right has come down to him through
the various com·ey:mces as one of the appurtenances of said
estate, and he bases hi., claim upon the ·well known maxim,

"Uuic1rnque aliqnis quirl concedit concedere videtw· et id sine quo
1·es ipsa esse non potuit." Broom's Legal Maxims, *4t33.
And ng:tin *-!G5, it is laid down iithat when anything is granted,
all the means to attain it, and all the fruits and effects of it, are
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granted also, and shall pass inclusive, together with the thing by
the grant of the thing itself. without the words cum certinentiis,
or any snch like words."
Lord MANSFIELD, 3 Taunton, 24, ~mys : !! That is a necessary
way without which the most convenient nnd reasonable mode of
enjoying the premises conld not he hnd."
Thnt is perhaps a little broad, and the rule adopted in
Massachusetts may he better. !! A way of necessity must he one
of more than mere convenience, for if the owner of the land can
use another way, he cannot claim a right by implication, to
pass over the lnnd of nnother to reach his own, hut it would be
enough if it would require nn unrea~mnable amount of labor and
expense to rcncler the possible way convenient, that is, htbor and
expense which would be excessive and dispr0portionute to the
value of the land to be accommodated." Pettfog,ill v. PoJ'ler, 8
Allen, 1.
\Vashhurne on Renl Estate, Vol. 2, p. 288, 3rd Eel. § 16, lays
down the following rule: !! It is stated as a general position that if
there be a severance of a heritage into two or more parts, in
respect t0 which there had been continuous anrl nppnrent
easements used by the owner, such an easement would pass by
implication with the dominant estate, although technicall_y it
could not have been enjoyed as an easement by the owner of the
entire estate." See also Kieffe1· v. Imhoff, 26 Penn. St. 4-38.
So where the owner of a mill, the raceway from which wns an
artificial trench running ulong the hank of a natural stream, sold
the mill and the land on which it stood, by metes and bound~ not
including the land through which said raceway had been
exc'nvated, it was helc1 , that the right to make use of this passed,
hy implication, hy the deed of the land on which the mill was
standing. New Ipswich Factory v. Botchelder, 3 N. H. 190.
The only limitation perhaps, which should he added, in order
to apply this doctrine, is that what is claimed · as an easement
must he reasonably necessary to the enjoyment of that, to which
it is sought to make it appendant. "\\ 1 ashb. on Real Estate, Vol.

2, p. 291.
\Vhere the owner of two tenements sells one of them, or the
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owner of an entire estate sells a portion, the purchaser takes the
tenement or portion sold, with all the benefits and burdens which
appear, at the time of the sale, to belong to it, as between it and
tho property which the vendor retains. Lampnian v. Milks, 21
N. Y. 505; Dunklee v. Wilton R.R. Go. 4 Fm;ter, N. H. 489;
Seym.our v. Lewis, 13 N. J. 439.
The case of Mon·ison v. I{'foy, G2 Ill. 30, discus~es and
affirms 3 N. H. 190, before cited, and is the stronge:5t case in
favor of the plaintiff, we have been able to find.
If conveniences provided for the portion conveyed b_y the
common owner were continuous and apparent, and necessary to
the reasonable enjoyment of it, in cases where a portion is set
out as dower, they will be presumed to have been taken into
consideration by the commissioners and regarded as a charge upon
the other portion, in favor of that allotted, and as passing
with the estate by operation of law. 15 Ill. 581 ; 2 Beasely,
43V; 1 Sumner, 492; 4 Duer, 53; 6 Duer, 17; 5 Duer, 533;
5 H:trris & J. 82; 12 Grntt. 322; 5 Mason, l 95; 18 N. Y. 48;
21 N. Y. 505; 8 Penn. 383; 47 Penn. St. 239; 48 Penn. St.
978; 5 Sarg. & Rawle, 107; 1 Coms. 104; 40 Eng. L. & Eq.
41D; Coke, Litt. 121 b.
As settling the question, that rights like the one claimed by
this plaintiff pass as an ineident to the land, 1:-ee Kent's Com.
Vol. 3, p. 419, also Vol. 4, p. 467, and cuses therein cited.
Upon conveyance of part of an entire estate, or of one of two
adjacent tenement<5, all apparent and continuou8 privileges or
quasi easements over the remaining lands of the grantor, annexed
to the part granted during the unity of ownership of the beneficial
and comfortable enjoyment thereof, nnd in actual use by the
grantor, or with his consent, at the time of the grant will pass
by implication, even without the word appurtenance:-, in the
conveyance.
Elliott v. Rhett, 57 American Dec. 750, and
particuhrly the di::icussion in n.)to, p. 7 51 to 7 68. Seyrnou·1· v.
Lewis, 78 Am. Dec. 120, and note Henry v. I{oclt, 44 Am.
Rep. 484.
This right to the use of that stairway was both apparent and
continuous, it was in full use ut the time of the conveyance by
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Harlow to Wheelwright, hnd been so huilt h,r Harlow, to
accommodate both storns and was the only means of ingrns:::. and
egres:::. to the upper part of either. It has so continued arnl in
fact no other way can be built without an entire change in the
construction of the plaintiff's store involving grent expense and
injury to the value of his property. This is the exnct condition
of things recognized by the court in upholding implied grants of
this nature. See 7 Smith, N. Y. Court of Appeals, 505, and
cases cited thernin; see also 3 Mason, 272.
In this state the courts have in this chtss of cases, put considernhle
stress upon the point that the way must be one of, not ah ...;olute,
but of very great necessity ; still they have recognized the fact
that a party may acquire such an easement. Blake v. 1£mn, 50
Maine, 311.
It will he argued on tho strength of tho language used in
Wan·en v. Blake, 54 .Maine, 27G, that a party may make a
deed which will cut off an casement and that if he has done so in
clear and explicit language there is no remedy. vVe grant this
hut we say that mere silence in a deed, where such an easement
was apparent at the time of the conveyance i1= not sufficient.
The court however, same case p. 288, adopt the rule of
Carbrey v. TVillis, 7 Allen. 3G4, and hol<l that in order to
pass by implication the easement must be one of stl'ict necessity,
and say that a way when it is strictly a way of necessity falls
un<le1· the rule.
Again the court of thi:-; state, Doll(tf v. B. & .1_W. R. R. GS
Maine, 17G, suy that it must he shown to he of clear necessity
in ol'dcr to overcome the presumption which obtains by reason
of the silPnce in the deed.
It has been the intention of our court, as expressed in each of
these cases, to follow the rule in ?vlassachusetts, which as we
undet·stan<l it is, whether or not the party claiming the easement
can de!. without it by constructing something to take the place of
it at a reasonable expense? If so then, the deed heing silent, he
cannot claim the easement, but if not and the easement claimed
is neces:mry and benelicial to his use of the property, the
easemcmt passes, and- this is based upon the doctrine that a man
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shall not derogate from his grunt. Johnson v. Jonlan, 2 Met.
234 ; Leonard v. Lemtarcl, 2 Allen, 543 ; Nichols v. Luce, 24
Pick. 103; Lawton v. lliven~, 13 Am. Dec. 746; Thayer v.
Paine, 2 Cus~J. 327; Bri_qhani v. Smith, 4 Gray, 2U7; Olive1·
v. Dickinson, 100 Mass. 114; Ping1·ee v. McDt{/fie, 5(5 N. H.
306. And as ttpplying specially to a passage way, 30 Iowa, 386.
It is the duty of the grantor in selling to carefully reserve any
rights he may wish to enjoy in the property conveyed while the
grantee has the right to suppose that he is receiving whatever is
necet-sary to the proper enjoyment of the property purchased.
One of the best discussions of these two positions will be found
in the case of 1riitchell v. Seipel, 53 Md. 251, where these two
rules are adopted.
To give a user effect, it must be continuous und uninterrupted,
in the land of another, by the acquiescence of the owner, for a
period of at least twenty years, under an adverse claim of right,
while all persons concerned in the estate in or out of which it is
derived, are free from disability to resist it, and are seized of
the same in fee and in possession during the requisite period.
Where all these circumstances concur, it raises a prim,a facie
evidence of n. right to such easement acquired by a grant whieh
is now lost. Washb. on Reul Estate, Vol. 2, p. 29G, § 20, 3rd
ed. It lrns been settled that this right cnn be claimed by a
grantee buck through his subsequent grantors. Hill v. Lord,
48 Maine, 83.
1
\ Vlrnre two adjacent owners built a party
wall between their
estates, resting it upon an arch, one leg stood upon the land of
one owner, and the other upon that of the other, and the archway was used by tliem as a common passage way, it wus held
to be such an adverse user by each of the other's land as to give
him a prescriptive right to have the wall thus suppurted.
Dowling v. Hennings, 20 Md. 984.
An uninterrupted enjoyment of a way across another's land for
twenty years unexplained, is presumed to be under a claim, an
assertion of a right adverse to the owner, not only giving title
VOL. LXXX.

22
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by prescription but raising a presumption of a geant. J._11.ille1·
v. Garlock, 8 Barb. 153.
Twenty years occupation alone is sufficient to ground a
presumption that the occupation begun in virtue of some contract
bet ween the partie~, hut is to he applied only to cases where the
legal qualities of such :1 right are proved to exist. One i::,, that
the occupation must be uninterrupted by the owner of the land;
another is that the occupation must he really adverse, and not
by any permission, license or indulgence of the owner. Sm·gent
v. Ballard, 9 Pick. 251. See also Haynes v. Bom·dman, 119
Mass. 414; Hill v. U,·osb.lJ, 2 Pick. 466; Melvin v. Props. of
Lock.-; & Canals on 1lfer1·irnack River, 5 Met. 15 ; . .7J1.elvin v.
Whiting, 13 Pick. 184; Kent v. Waite, 10 Piek. 138; Leonard
v. Leonard, 7 Allen, 277 ; Run_q v. Slwneberge1·, 26 Am.
Dec. 100.
Pre~umptions of this kind are adopted from the general
infirmity of human naturn, the difficulty of preserving muniments
of title, and the public policy of supporting long and unintenupted possessions. They are founded upon the consideration
that the facts are such as coulcl not, according to the course of
or<linary affairs, occur, unless there was a transmutation of title
to, or admi:,sion of an existing title in the party in possession.
T,:nklwrn v. Arnold, 3 Maine, 120; Dority v. Dunning, 78
Maine, 381; Littlefield L Maxwell, 31 Maine, 134; Jewett v.
Hussey, 70 Maine, 433; Blake v. Everett, l Allen, 248.
The case of Barne.-; & al v. Ha.1/nes, is somewhat like the case
before us. In that case there was a passage way between two
buildings which hacl been used by the owner of each for more
than twenty years, nnd in an action by one against the other for
ohstructing the same, the court say, ''When such actual uninterrupted use of a way, as of right, is shown to have existed a
sufficient length of time to create the presumption of a grant, if
the other party relies on the fact that these acts, all or some of
them, are permissive, it is incumbent on .such party, by sufficient
proof to rebut such presumption of a non-appearing grant,
otherwise, the presumption stands as sufficient proof, and
establishes the right." Barnes v. Haynes, 13 Gray, 188 ;
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Stearns v. Janes, 12 Allen, 5·s2; Pa1·h1 V; Bishop, 120
Mass. 340.
A very thorough ancl exhaustive discussion of the questions
involved in this case, both as to implied grant and adverse
possession, as we believe, sustaining the plaintiff's clnim in this
case, will be found in the following New Jersey cases, viz:
Brakely v. Sltarp, 9 N. J. E. Rep. 9: Same v. Same, 10 N.
J. Eq. 206; Seymour v. Lewis, 13 Id. 439; Fetters v.
Humplo·eys, 18 Id. 2(:;0; Denton v. Leddell, 23 Id. (:;4; DeLuze
v. Bradbw·y, 25 Id. 70; Chew v. Cook, 39 Id. 396.
Charles H. Bartlett, also for plaintiff.
The intent of the parties is gathered not alone from the written
wol'ds in a deed but the surrounding circumstances also; and the
state of the property conveyed, at the time of the conveyance,
must he considered. United States v. Appleton, 1 Sumner,.
492; Dunklee v. The Wilton R. R. 4 Foster, 489.
When anything is granted, all the mean::- to attain it, and all
the fruits and effects of it, are gmnted also. Shepard's Touch-•stone, *89. The general rule is, that when the use of a thing is
granted, everything is granted by ·which the grantee may havo
and enjoy such use. 3 Kent's Com. ( 12th ed.) *421.
;premises pass to the grantee as they are at the time of the·
grant,. U. 8. v. Appleton, and Dunklee v. The ·Wilton R. R.
sup1·a; Ulark v. Gajfeney, 116 Ill. 362 (3 We~ton Rep. 577);
P.'Jer v. Carter, 1 H. & N. 916; Kent v. JiF.aite, 10 Pick. 138;
Cihak v. Kleker, 117 Ill. ( 5 Wes tern Rep. 490) ; Watts v ..
I1el:;on, L. R. 6 Ch. 17 4; Parislt v. Cmpare, 7 Western Rep ..
369 (Ind.).
The conveyance to Wheelwright, passed to him as being a wny·
in use at· the time, apparent and continuous, and reasonably
necessary to the enjoyment of the Still well store, and the front
room or office therein, und became annexed thereto, and passed,
through the mesne conveyances, to the plaintiff, although not
mentioned in any pnrt of the deeds. Morrison v. I1ing, 62 III.
30; Ins. Co. v. Patterson, 1 '-'T estern Rep. 124; Bou. Law
Diet. Title Easement; Washb. Easement, ( 4th ed.) 103, 697;
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Pettingill v. Porter, 8 Alleri, 1; Thayer v. Payne, 2 Cush .
.327 ; Mol{TON, J., in Bass v. Eel wards, 126 Mass. 445 ; FIELD,
.J., in Sclunidt v. Quinn, 13G Mass. 575; MILLER, J., in 111itcltel
w. Seipel, 53 Md. 251 ; and this reasonable necessity is the
Johnson
1prineiple on which the following cases were decided.
v. Jm·dan, 2 Met. 234; Carh1·ey v. Willis, 7 Allen, 3G4;
Randall v. McLaughlin, IO Allen, 366.
A right of way may be appurtenant. l1ent v. Wliite, U. S.
v. Appleton, supra; Underwood v. Carney, 1 Cush. 285. A
ditch made to cnrry off surface water has been held to be an
apparent and continuous easement. Roberts v. Roberts, 7 Lansing,
(N. Y.) 55, and so is an alleyway which has been laid out.
McOal'ly v. Kitchenman, 47 Pa. St. 239.
The easement having become annexed to the Stillwell store and
.to the office therein by the conveyance to Wheelwright and his
subsequent use, would pass to every grantee without mentipn even
though not necessary to the use and enjoyment. D01·ity v.
Dunning, 78 Maine, 381.
The grnund of reasonable necessity would seem to have been
the principle in the following eases. ·with the grant of a bqom,
the right to fasten it passed. Hosle ins v. Brawn, 7 6 Maine,
68. With the grant of a dam, the right of flownge. Balcer v.
Bessey, 73 Maine, 472, und the g1·,rnt of a building, the right' of
support. Richm·ds v. Rose, 24 Eng. Law & Eq. Rep. 40G.
The following cases will be cited, by the counsel for the
defendant, to show tlrnt the law in this stnte, i::;, that, only
· tho::;e easements pass which are strietly necessary. Warren v.
Blalce, 54 Maine, 276; Dollijf v. Boston & Maine R. R. Co.
68 Maine, 173; and 8teveu~ v. On·, 69 Maine, 323.
In vVashh. Ensement, ( 4th ed.) p. 109, it is said,, "It may
perhaps still be considered unsettled in .Mnssachusetts, whether
the prope1· instruction to the jury should he, that the easement
must be st1·ictly necessary or reasonably necessary to the
enjoyment of the estate granted," nnd on page 73, that ''the
chancellor, in giving his opinion in the case of Suffield v. Broum,
seems to have gone out of his record to ntta.ck and endeavor to
overrule this case of Pym· v. Uarte1·.' 1 And substantially the
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same thing is stnted in Watts v. Kelson, L. R. 6 Ch. Ap. lofi;
Suffield v. Brown, 4 D. ,J. & S. 185, was a case in which the
plaintiff claimed the right by i·e~ervation, to have the how-sprits
of vessels lying ut his wharf, extend over the adjoining
premises formerly owned hy him.
The possession of the tenants was that of the landlord and may
he reckoned as part of the time necess:u·y to gain a right by
adverse enjoyment. Bou. Law Diet. Title Possession. Washh.
Easement, ( 4th ed.) 186 ; Bellis v. Bellis, 122 Mass. 414;.
Goodwin v. 8awyer, 33 Maine, 541. Possession by a landlord
and his ten:mts has been held to he sufficient in New York.
Doolitle v. Tice, 41 Barb. 181. The possession of these several
landlorJs coul<l he tacked, so as to f'<mn a continuous adverse
posses~jon. Lermm·d v. Leonm·d, 7 Allen, 277 ; Sawyer v.
Kendall, 10 Cm:;h. 241.
Actual occupancy is not necessary to constitute adver::;e
possession. Cooper v. Morris, 6 Cent. Rep. 314; Foulke v.
Bond, 12 Vroom, 527; l-Iovey v. Furnwn, 1 Pa. St. 295.
The fact that the Foster store may have been oeeupied by tenants
does not make any difference. Reinwr v. Stuber, 20 Pa. St.
458. It will not be contended that there was any concenlment
about the use of these stairs.
A use of nn easement which was us notorious nncl well known
as thi~, is pre~umed to have been known to the lnn<llord of the
Fostei· store, , even if it were rented to tenants. V{asbb.
Easements, ( 4th ed.) 180; Close v. Sa mrn, 27 fa. 503 ; Davies
v. Stephens, 7 C. & P. 570. In Blanclza}'(l v. 111oulton, 63 Maine,
434_, it was stnted by APPLETON, C. J., on p. 436, that '~adverse
user is nothing morn than such use of the property, ns the owner
him::-elf would exercise."
Where one ~ses premises whenever he sees fit w.itltout asking
lenve and. without objection, it is an adverse user. GmTelt v.
Jackson, 20 Pa. St. 33,5; S. C. Lead Smith's Cas. ( Gth Am.
ed.) 643; vVashb. Easem. ( 4th ed.) 157.
Any occupation of land of :mother, under a claim of ownership,.
is adverse. Jewett v. Hw1sey, 70 Maine, 433. The use of an
easement for twenty years under u claim of right is presumed to•
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be adve1·se. ,vashb. Easem. ( 4th ed.) 90; Hazard v. Robinson,
3 Mason, 272, and if sufficient even though there is no adverse
possession. Chew v. Uook, 39 N. J. Eq. 396. The possession
was sufficiently continuous.
In Hill v. Crosby, 2 Pick. 4(56, the keeping of a bridge in
repair by the plaintiff's father and himself for more than twenty
yenrs, and passing over the river in boats when the bridge was
down, was held to he sufficiently continuous.
''Rights of way and some other easements are not continuously
exerci:--ed; hut the right is acquired by an uninterrupted use of
the right at all times at the pleasure or convenience of the party
claiming the right." BELL, C. J., in Winnipiseo_qee Lake Go.
v. Youn,q, 40 N. H. 420.
In Clancey v. IIoudlette, 39 Maine, 451, flats which ,vere
covered at every tide were held to be of such a character that
rights in them could he gained by adverse possession.
In Dana v. Valentine, 5 Met. 8, it was held that user of
building:-, for an offensive trade for more than twenty years,
except for about two years when they were not so used, was
sufficiently continuous.
In Boilfi.~h v. Bod.fish, 105 Mass. 317, it was held in regard
to u right of way, that acts of user of such a character an<l at such
interval:-; as afforded a sufficient indication to the plaintiffs that
the right of way was claimed again~t him.
The fact that the stairs were used hy others than the tenants in
the Stillwell store does not affect the case. I1ent v. Wtiite, 10
Pick. 138. Adjoining owners using for more than twenty years
a passage way lying on each side of the division line bet~een
their properties, have a right by prescription, to pass over each
other's part.
Barnes v. lla.ynes, 13 Gray, 188; .1V/clwles v.
Wentworth ( 1 Cent. Rep. 737), 100 N. Y. 455.. And owners
of a pa1-ty wall have a right of prescription, in the same manner,
to the use of the wall.
}Vebster v. Btevens, 5 Duer, 553; Eno
v. Del Necchi"o, n Duer, 17.
A witness testi(ying as to the use of a wny, may be asked if
the user was under claim of right. Turner v. Baldwin, 44
Conn. 123.
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lVilson and Woodard, for the defendant.
DANFORTH, ,J.
The plaintiff and defendant are the owners m
severalty of two adjoining stores, divided by a partition wull and
fronting upon a street in the city of Bangor. In the defendant's
store and next to the partition wall is a stairway with an entrance
from the street leading to the second story. At the head of this
stairway tnrning to the right is a door in the partition wall
opening into the second story of the plaintiff's building:. The
tenants of the plaintiff having occasion to go to the second stot'.)',
have been accustomed to use this stairway and <loo1·, having no
such means of access upon their own premiHes. On the 28th of
June, 1884, the defendant closed up this door in the partition
wall, thus preventmg all access that wny for the plaintiff's
tenant::;. It is for this net that the plnintiff claims damage,
claiming that he has a right of way for his tenants over the stairs.
These stores were originally built hy Nathaniel Hal'low, in
1847, with the stairs, wall and door, as they wern before the
defendant closed the door, and were so used until that time.
In February, 1860, Mr. Harlow sold the store, now <nvned by
the plaintiff, to J. S. ·wheelwright, and in the deed the premises
were described by metes und bound~, making the centel' of the wall
the dividing line. The plaintiff now has this title. The
defendant has title to the remaining premises.
The plaintiff claims title to a riµ:ht of wny m'er the stairs by
virtue of nn implied gl'ant u1'der the deed, Harlow to 'i\t'heelwright. He cannot claim it as a wny of strict nece:::;sitv, for hi::;
· building fronts upon the highway. and he can make a stairway
upon his own premises; hut rather as a way of convenience;
having been so built in the beginning und so occupied hoth before
and after the conveyance to ,vheclwright, it is claimed that it
has become appurtenant to and so far a pal't of the premises,
as to pass by the deed, if not by express grant nt least h,r
implication. But there is no obscurity in the language of the
deed, no question as to the precise premi:::;es covered by it. The
stairs are not conveyed even if con:::;idered a part of the premises,
and the only question is whether. under the facts, n right of
way over the stairs is conveyed by implication.
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In this state, the rule is now so well established, that the test
to he applied in such cases is, whether the way is one of strict
ne~essity, that it is too late to change it. Nor do we think it
desirnhle, for it seem::, to he founded not only upon a preponderance of authority hut upon sound principle. It has the
recommrmdation of simplicity and certainty, is easily ttpplied,
and works no inju-,tice; for, the purchaser knows, or should
know, what he is buying before his deed is accepted. In Warren
v. Blake, 54 Maine, 276, this precise question wns exhaustively
examined an<l the rule adopted. In Dollftf v. Boston & ilfaine,
68 Maine, 173; and in Stevens v. Orr, G9 ~faine, 323, the
question was raised and the rule affirmed.
To guard against misapprehension, it may he well to state that
in the learned aud exhaustive argument for the plnintiff, many
cases are cited in which the conveyance was of lots upon a plan
showing the way contended for, or where in the description the
, lot was hounded upon a wny located upon the grantor's own land
and it was held that the gr:rnt carried the wny. These cases rest
upon the principle that by a reference to the plan that becomes
a part of the description an<l carries the right of way by an
express grant, or as when hounded upon H. way upon the grantor's
lnnd, it is such a representation of the existence of a way material
to the value of the land, as to estop the the grantor from denying
its tmth. Bartlett v. Ban_qor, 67 Maino, 460: Fox v. Sugar
Refinery, 109 Mass. 292. These cases undoubtedly enunciate
good law, but are e:tsily clistinguishable from the present.
Another class of cases cited, is where the premises are conveyed ·
by some distinguishing name, without any description by metes
and hounds; then, all parts, or appurtenances, properly included in
the descriptive name, will pass.
These cases are readily
distinguishable from the one at bar.
Another ground upon which the plaintiff claims to sustain his
title is that of adverse user. It is true as the case shows, that
this wny has been used fo1· more than twenty years in connexion
with the plaintiff's premises, mostly, or all of the time by
tenants. But it is equally true that in 18(35, and for a few
subsequent years, while Mr. Harlow and his successor retained
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the ownert:\hip of the defendant':; store, there was a tenant in there
under Harlow and his successor, who occupied the premises on
both sides. Ifthei·efore the occupation of the tenant was that of the
landlol'd, here wa~ an interruption of any adverse use, and since
that there has not been sufficient time to gain a right by prescription.
If the use of the tenant was not that of the landlord, then there
is no pretence of title by ndverse user.
The result is, both grounds upon which the plaintiff bases his
title fail.
Plaint(tf nonsuit.
PETERS, C. J.,
JJ., concurred.

VVALTON,

GUILFORD

D.

LIBBEY,

STRATTON

EMERY

and

HASKELL,

and another

vs.
EDGAR BAILEY

Penobscot.

and wife.

Opinion March 31, 1888.

Husband ,md wife.

Collecting a debt of husband f1·om real estate standing
in wife's name. Equity.
The burden is upon the creditor to show, that the labor and means of the
debtor contributed towards the payment of real estate, the title to which
stands in the name of the clebtor's wife, in an equitable proceeding to collect
the debt from such real estate.
It is not suffic:ient to show personal labor of the husband of too little value
for the law to take cognizance of.
Nor that it was paid for in part by money received by the wife from boarders,
it appearing tl1:1t she p:1icl so much of the bills for provisions as were
consumed by the boarders.
Nor that the labor of the wife's father, at a time when he was boarding with
the husband, contributed, as a donation to his daughter, the wife.

ON report.
Bill in equity. Heard on bill, answer and proofs.
The opinion states the case.
Wil8on and Wooda1·d, for the plaintiffs.
The question at issue is mainly of fact, and the burden of
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establishing it is upon the plaintiffs. Call v. Perkins, 65
Maine, 44,6.
The fact is established from the testimony of the defendants
themselves, that the husband must have paid a pnrt at lenst of
the cost of building the house. The lot wns purchased in 1881.
All the money the wife then had was seventy-fivP, dollars. The
lot cost one hundred dollars and the house fully six hundred
dollars, and all this has been paid in full, from her savings, she
says. That would require savings since 1881 greatly out of
proportion to what she was ullle to uccumnlnte prior to 1881.
The negotiations for purchasing the lot and building of the
house were made hy the hushund, and he paid the builders what
money they received.
They made a mortgage and the husband signed the mortgage
with his wife. If he had not paid any part of the cost of the
property, directly or indirectly, he had no reason to join in the
conveyance; and the fact that he did so was an admission on the
part of both, that he had contributed towards the property.
The wife testifies that at one time she had eleven hoarders.
The profits from that business, under the circumstances, were
the property of the husband. Sampson v. Alexander, 66
Maine, 182.
The labor of the husband on tho house created an interest in
him, and still more so did the labor of the wife's father who
hoarded with them the greater part of the time from 1881 to
1885. She said her father during that time did the most of the
carpenter work. This he did without any other compensation
than his hoard. That was the way he paid for his board. This
board was furnished by the husband. This was a contribution
greater in amount than the plaintiffs' debt against the husb:.md.

Barker, Vose and Barker, for the defendants.
DANFORTH, ,J.
The complainants having obtained a judgment
against the respondent, Edgar Bailey, seek, in this process, to
have it satisfied from the lrrnd described in the bill on the ground
that it was in part at least paid for by his means. The respondent,
Helen A., who is the wife of Edgar, claims the title. The other
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respondent has now no interest in the result, he hav.ing taken his
title as security for a debt which has since been pnid.
The only question involved is whether the consideration, or
any portion of it, wqs paid from the means of the husband, and
upon this question the burden of proof is upon the complainants.
The testimony introduced to sustain this burden fails to make
out a case. There are som~. (acts proved, such as the husband's
personal agency in the negotiation for the purchase, in the payment l)f money in s~veral instances, as well as in signing papers
given as security, which in themselves may have some tendency
to :-.ustain the case. But considered in the light of other
circumstances proved, they are equally consistent with the
theory of the defenclants as with that of the plaintiffs. N otwithstanding these personal agencies of the husband, the wife is
treated as the principal and the dehtm· in all these transactions
by the parties interested. V\Thatever lnck of means for payment
there may have been on the part of the wife, judging from the
evidence, we can but infer that there was a still greater lack on
the part of the husband.
But the husband and wife have both testified and there is no
suggestion from this, or any other source, that any third person
has made any payment for the premises, but it affirmatively
appears that all the payments were made by the one or the
other, and by a decided preponderance that the means used for
that purposP- were obtained through the energy, labor and
economy of the wife, with a portion claimed as a gift to her.
The only question about which there can be any difficulty, is to
whom did this labor and this alleged gift belong? The testimony
upon this point comes largely fl'Om the husband and wife and
develops three points, upon which the complainants rely for an
answer in their favor.
1. The personal labor of the husband upon the underpinning
and in lathing. So far as appears, no account of this was kept;
from the testimony as it now stands, no value can he affixed to
it and there is no reason to suppose that a further hearing would
furnish any aid in this respect. On the other hand the proper
inference from the testimony is that it was but a mere trifle
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c:tsnally rendered and too small for the law to take cognizance
of. As the burden of proof is upon the plainti ff8 to show some
appreciable vnlue, tl8 to thi8 item they must foil.
2. The labor of the wife's father upon the house. This
appears to have been of considerable amount, but the te::-;tirnony
clearly shows that it was not furnished by the husband, hut was
voluntarily rendered as a gift to the wife. True the fathe1· paid
nothing for his hoard, and that may have been furnished by the
husband. But providing the hoard is not , a provi~ion of the
labor. It is indeed claimed thut the labor wns performed in
consideration of the board, and to one somewhat complicated
questionjn cross-examination, the wife gives an answer \vhich
will bear this construction. But taking the testimony upon this
point as a whole and the 0nly inference which can he fitirly drawn
from it, is that the labor was performed for the wife as a gift to
her without any regard to the board. Whether that was furni8hed
with or without expectation of pay is imm:1terial.
3. It appears that some portion of the money paid for the
purchase of this property, came from keeping some boarders at
one or more times. It appears from the testimony that these
boarders were kept upon the premises now in question, that they
were engnged by the wife upon her own responsibility, in<lepen<lent of her husband, kept as a businef.s of her own, without
any direction, aid or assistance from him, and to a great extent
during his absence from home, the wife testifying that although
the husband paid some grocery bills, perhaps enough for the
family, yet when the boarders were there she ~1 did her trading
with Mr. Libbey and my hoarders paid me enough to pay for
their living." This as a matter of business, was outside of family
duties, the income of which woul<l belong to the wife, us much
as that from a millinery or grQcery store. Colby v. Lamson,
39 Maine, llH; Oxnarcl v. Swanton, Id. 125.
ByR. S., c. 61, § 3, a married woman "may receive the
wages of her personal labor, not performed for her own family,
and h6ld them in her own right against her husband
or any other person." So far as labor was performed for these
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boarders, it, was not performed for her own family, even though
it might be said to have been done in the family, any more than
sewing or washing taken in for outsiders. Thus this case is
broadly and easily distinguislrn ble from that of Sanpson v.
Alexander, 66 Maine, 182, relied upon by the plaintiffs, where
all that was done by the wife, was done not only in the family,
but for the family; not only jointly with, but for the husband,
under his direetion, as his agent, the two working together as
husband and wife.
PETERS,

C. J.,

\VALTON,

Bill disrnissed with costs.
LIBBEY, EMERY and HASKELL, JJ.,

concuned.

STATE OF MAINE

Kennebec.

vs.

GEORGE

TowLE and another.

Opinion April 2, 1888.

Fishing. Great Pond. R. S., c. 40, § 70.
Revised Statutes, c. 40, § 70, prohibiting the use of a net other than a dip
net, when fi,,;hing in fresh water, is applicable to Great Pond in Kennebec
county.

o~ exceptions from

the superior court.
The opinion states the cat-ie.

L. T. Carlton, county attorney, fr>r the state.

H. 1lf. Heath, for defendants.
The point in issue is whether R. S., e. 40, § 70, or c. 65 of
the Public Laws of 1859, is the law prohibiting the taking of
ti:sh in Great Pond in Kennebec by use of nets other than a dip
net. Chapter 65, Public Laws of 1859, rends HS follows:
'' \Vhoever sets any net
in 8now, Grcnt, Long,
McGrath, Nol'th, East, or Ridrnrd:-.on Ponds
for the
purpo:-,e ~f taking, destroying or ol>strueting the free passage of
fo;h therein, shall forfeit two (lollars.
~lrnpter Gf>, 1859, ha:; remained unrepealed. See Repealing
Act, R. S., c. 1871, p. })35. In ennmerating nets of 1859,
repealed, c. (35 is excepted. See note, R. S., 1871, p. 375, at
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end of c. 40, stating that, c. 6,5, 1859, being of local interest
only, is not incorporated in chapter, but still in force; see also
R. S., 1883, p. 384, containing same note at the end of c. 40,
to the effect that c. 65, 1859, i:-5 still in force; see also Repealing
Act, 1883, p. 996, subheading ' 1859."
We contend that R. S., c. 40, does not apply to uny pond or lake.
1

WALTON, J.
The defendants have been tried and found
guilty of the offense of using a net other than a dip net for the
capture of fresh water fish in Great pond, in the county of
Kennebec. This offense is described in R. S., c. 40, § 70.
The exceptions stnte that the defendants seasonably filed a
niotion in arrest of judgment, upon the ground that the acts
alleged in the indictment constituted no offense under the section
nbove mentioned; that the law governing such acts upon Great
pond is the act of 1859, c. 65.
It is not clear how such an objection can be taken in arrest of
judgment; but as the justice of the superior court instructed the
jury that the R. S., c. 45, § 70, was upplicahle to Great pond,
and as the question will become an important one when judgment
upon the defendants is pussed, the penalties under the two
statutes being different, we have examined the question, and we
have no doubt the ruling was correct.
In' 1869, our fishery laws underwent a very thorough revision.
The revising act ( A.et 18(59, c. 70) consisted of thirty-four
sections, and, with a few exceptions therein mentioned, was made
applicable to all the fresh waters of the state above the flow of
the tide. The very first section of the act so declares. And, as
none of the exemptions apply to Great pond, of course it was
included within the operation of the act. Section 20 of that net
is identical with section 70, c. 40, of the present Revised
Statutes. It was first copiecl into the revision of 1871, and from
there into the present revision without the change of. a single
word. We have no doubt it is the law of the land to-day, nnd
has been ever since its enactment in 1869, and that it is api'1i-•
cable to Great pond, in the comity of Kennebec, as well ns to all
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the othei· fresh waters of the state not expressly exempted from
its operation. Great pond is not exempted.
PETERS,

C. J.,

DANFORTH, VIRGIN,

Exceptions overruled.
EMERY and FosTER, JJ.,

concurred.

VVILLIAM

K.

STEVENS

Cumberland.

vs.

ISAAC

H.

PARSONS.

Opinion April 5, 1888.

Prornissory note.

,Taint prornisor.

A note was made payable to the order of the maker and endorsed by him
on the back to the order of the plaintiff, and the defendant also signed the
endorsement, before the delivery to the plaintiff. Held, that the defendant
is an original promisor.

ON report from the superior court.

Frank W. Robinson, for the plaintiff, cited: Sweet v.
McAllister, 4 Allen, 353; .Lord v. 1Vloody, 41 Maine, 127;
Stephen, Pl. (Tyler's ed.) 341 ; Sm,alley v. Wight, 44 .Maine,
446; Little v. Rogers, 1 Met. 108; Flight v. jJfacLean, 16
:Mees. & W. 51; Wood v. Mytton, 10 Q. B. 805; Masters v.
Baretto, 8 C. B. 433 ; Brown v. De Winton, GC. B. 336 ; Gay
v. Lander, 6 C. B. 33G; Hoope1· v. Williams, 2 Exeh. 13;
.Absalon v. 11farks, 11 Q. B. N. S. 19; 2 Chitty, Pl. (16th Am.
ed.) 221, notef; Daniels, Neg. Inst. § 130, note 4; 1 Parsons,
N. & B. 17 et seq.; Byles, Bills, (ed. 185ti, Sharswood's notes)
65 ; Scull v. Edwards, 13 Ark. 24; Colburn v. Averill, 30
Maine, 310; Irish v. Outter, 31 Maine. 53(:;; .Adams v. Hardy,
32 Maine, 339 ; .Llfalbon v. Southard, 36 Maine, 14 7 ; Leonard
v. Wildes, 3G Maine, 2t)5; Lowell v. Ga,qe, 38 Maine, 35;
Childs v. lVyrnan, 44 Maine, 433 ; Brett v. Jvlm·ston, 45
Maine, 401; Woodnian v. Boothby, GG .Maine, 38H; 8tu1'tevant
v. Randall, 53 Maine, 1,55; Garver v. Haye:,;, 4 7 Maine, 257;
Uoolidge v. Wiggin, 62 Maine, 5 70.
L. M. Webb, for defendant.
The plaintiff claims to hold the defendant, as joint and several
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promisor, under numerous decisions of the court in this state,
that '' when one not the payee writes his name in blnnk upon the
back of a promissory note at its inception, he will be liable as a
joint promisor.'' See Oolburn v . ..Averill, 30 Maine, 310, and
cas~s cited in plaintitf 's brief.
But it is expressly decided that if affixed after indorsernent by
payee the party will be treated as a subsequent inJorser.
Uolb'Urn v. Averill, 30 Maine, 310.
It has been exprnssly decided that one who puts his name
before delivery on the back of a promissory note payable to the
maker or order, and indorsed by the maker is an indor:ser and
not a joint rrrnker. Bigelow v. Oolton, 13 Gray, 30~.
To same effect is Olapp et al. v. Rice et al. 13 Gray, 403 ;
Dubois v. JVIason, 127 Mass. 37.
Defendant claims that the cases cited above from the Massachusetts reports are not distinguishable from this case and are
decisive of it, viz. : Bigelow v. Oolton, 13 Gray, 30U ; Clapp
et al. v. Rice et al. 13 Gray, 403; Dubois v. j_l1w;on, 127 Muss.
37; Parsons on Notes und Bills, Vol. 2, p. 122.
"The only reason for which a transferee can in ordinary cases
desire that the indorsement should be in full, is to guard against
loss by accident or theft." Parsons on Notes and Bills, Vol. 2,
p. 20.
LIBBEY, J.
The only question in this case is whether the
defeuJunt is. an original prnmisor or un endorser of the note
declared on. The note upon its face and back is as follows:

"Portland, Aug. 1, 1879.
Twelve months after date I promise to pay to the order of
myself two hundt·ed dollars, at my office, Portland, Maine, with
interest, value received."
Signed,
"C. A. Parsons.''
On the back, "Pay to the order of \,V. K. Stevens."
Signed,
"C. A. Parsons."
"
"I. H. Parsons."

In addition to what appears on the note the parties agrne,
" that the above endorsements are in the same order, form and
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condition, in all respects, in which they were made at the
inception of the note, and that said note w:.1s delivered to the
plaintiff at or about the day of its date for a good and sufficient
consideration."
A promissory note made payah]e to the order of the maker
hus no payee and is not a valid contract til1 endorsed by the
maker and negotiated to some one ns payee. Smalley v.
vViJlit, 44 Maine, 442; L£ttle v. Ro:;ers, 1 Met. 108.
The endorsement may be in blank or special to some one
named. If in hlank it becomes a note payable to bearer. If
special, the one named becomes the payee. In the first case
it passes to the taker by delivery, or by the endorsement of the
hearer; in the second case it can be transferred only by the
endorsement of the payee named. Little v. Ro,qers, 1 Met. 108;
1-Wasters v. Barretto, 8 C. B. 433 ; Brown v. De Winton, 6 C.
B. 336; Gay v. Lander, 6 C. B. 336; Hooper v. Willimns,
2 Ex. 13; Absalon v. ilfa1'ks, 11 Q. B. 19.
The same person cannot be payor and payee of a promissory
note, nor can he be maker and endorser in legal sense of the
,vord. By his formal endorsement the maker merely designates
the payee. It is the equivalent of filling up n blank left for the
purpose in the face of the note.
The nature of the obligation "which one whose name is on the
note assumes to the taker of it, must be determined by the note
itself as it was ·when negotiated. Bigelow v. Colton, 13 Gray,
309; Clapp v. Rice, 13 Gray, 403; Dubois v. Mctson, 127
Mass. 37.
It is the well settled law of this state that one not appearing
to be a party to a note, as payee or endorsee, who puts his name
on the back of it in b1ank at its inception and before negotiated,
is a joint and several promisor. But if the note is payable to
bearer, a different rule prevails. In such case one who puts his
name on the back of the note must be held to he the bearer and
endorser. •This is the legal construction of the contract, and it
cannot be varied by parol. Bigelow v. Coltmi, Clapp v. Rice,
and Dubois v. 1Wason, supra.
VOL. LXXX.
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Applying these rules of Jaw to the case at bar, it appears that
the defendant, when he put his name. upon the back of the note,
was neither payee nor endor8ee. The endorsement of the maker
designated the pJaintiff as payee. By an inspection of the note
when he took it, the plaintiff must have understood that the
defendant \Vas a co-pl'omi8or, as that was his reJation to the note
by the Jaw of this state.
In support of his contention the defendant relies on Bigelow
v. Uolton, Olapp v. Rice, and Dubois v . .1.'lf,:tson, supra, and
claims that by the authority of those cases he is endorser only.
But in all those case8 the endorsement by the maker was in
blank, making the notes payable to bearer, and they hold merely
that the defendant whose name appeared on the back of the note
under that of the maker when the note was taken by the plaintiff,
must be held to be the bearer, and consequently an endorser.
They are not authorities against the plaintiff's contention.
We think it clear that by the law of thit:i state the defendant
is an original promisor, and is properly declared against as such.

Judgment for plaintiff.
PETERS, C. J., ·WALTON, VrnGrN, FosTER and HASKELL, JJ.,
concurred.
Lucy A. CORSON pro a1ni vs. ELLSWORTH DUNLAP and others.
Somerset.

Opinion May 31, 1888.

Bastardy process. Final juclgment. Boncl. Surrender of principal.
On a complaint under the bastardy statute, the adjudication and order of the
presiding justice, that the defendant rs adjudged the father of the child, and
that he stand charged with its maintenance with the assistance of the
mother, constitute the " final judgment;" the time of the announcement and entry thereof in court, is the elate of the judgment; and no
surrender of the defendant on any day thereafter in court will discharge the
sureties on his bond.

ON report.
Debt on a bond given in a bastardy proce8s.

Walton ancl Walton, for the plaintiff, cited: Taylor v.
Hug/ms, 3 Maine, 433; Corson v. Tuttle, 19 Maine, 409; Doyen
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v. Leavitt, 76 Maine, 247; Hodge v. Hodgdon, 8 Cush. 294;
Towns v. Hale, 2 Gray, 199; Young v. Makepeace, 103
Mass. 50.

Merrill and Uoifin, 'for defendants.
By the rules of court, No. XXXIII, it is provided: '' That
the clerk shall mak.e a memorandum on his docket of the day on
which any judgment i::; awarded; and if no special award of'
judgment is made, it shall be entered as of the ]ast day of the•
term."
By R. S., c. 82, § 138, it is provided that execution may
issue on a judgment of the Supreme ,Judicial Court after twentyfour hours from its rendition, and the XXXIII rule of court
provides that, unless there is a special award of judgment, itr
shall date as of the last day of the term.
If no special award of judgment has been made upon motion1
during the term, then upon the lust day of the term judgment
is rendered for the prevailing party, as of that day, in all cases,
that have in any way been formally determined. Spaulding's.
Practice, pp. 217 and 218; Chase v. Gilman, 15 Maine, 64 ;.
Hel'ring et als. v. Polley, 8 Muss. 113.
Attachments upon real estate or personal property continue•
for thirty days after final judgment in the original suit, and no,
longer. R. S., c. 81, § G7.
Sureties on bail bonds in civil actions may, at any time beforefinal judgment in the original suit, bring the principal into court
where the action is pending, and deliver him into the custodj;thereof, and be thereby discharged. R. S., c. 85, § 7.
If they do not surrender the principal, the bail shall satisfy
the judgment, with interest thereon from the time it was rendered ..
R. S., c. 85, § 8.
· And when the principal avoids, the original creditor may
bring his action against the hail, to he sued out within one year
from the rendition of judgment against the principal. R. S.,
c. 85, § 9.
A review may be granted in civil actions when judgment has
been rendered in nny judicial tribunal, if petition therefor is
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presented within three years affer the rendition of judgment.
R. S., c. 89, § 1.
The indorser of a writ is liable, in an action on the case brought
within one year after the original judgment, in the court in which
iit was rendered. R. S., c. 81, § 7.
No scire facias shall be served on bail, unless within one year
;nf'ter judgment was rendered against the principal. R. S., c.
;81, § 85.
The phrases, '' After final judgment in the original '::luit" ( c.
81, § 67) ; '' before final judgment in the original suit" ( c. 85,
§ 7) ; '' from the time when judgment was rendered" ( c. 85, §
8) ; '' from the rendition of judgment" ( c. 85, § 9) ; '' after the
reudition of judgment" ( c. 89, § 1) ; "after judgment" ( c. 89,
§ 1, A.rt. VII) ; "to the time of final judgment" ( c. 89, § 5) ;
.,, after the original judgment" ( c. 81, § 7), ull mean the same
t11iIDg and mu:::;t he construed to refer to one and the same time.
:Must not the same construction be given to the statute upon
which .tbe question now before the court arises, as to the
statutes atbove refoned to?
vVlnen anything is limited by statute to he done within a certain
time "after judgment," or '' after the rendition of judgment," or
"befrn·e final judgment in the original suit," or "before original
judgment," the statute mu::;t be construed as having a particular
reference to the general intendment of law and practice of courts
as to the date of the judgment, and the time of limitation must
be reekoned from the last day of the term, unless a special
judgment has been entered upon the record, as of a day certain,
and the record must govern. Davis v. Blunt, 6 Mass. 487.
The plaintiff relies upon Taylo1· ancl ux. v. Hughes et al. 3
Green I. 433 : Oo1·son v. Tuttle, 19 Maine, 409, and Doyen v .
.Leavitt, 76 .Maine, 24 7.
Upon examining the statutes of 1821, c. 72, § 1, under which
Taylor v. Hughes was decided, we find that there was then no
provision whereby the suretie:::; could surrender their principal
and be di::;charged. At that time the condition of the bond could
only be saved by complying with the order of court. Now, on
the contrary, by R. S., c. 97, § 4, by a surrender of their
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principal before final judgment, the sureties may he released.
The case of Cor·son v. Tuttle, above referred to, is decided
upon the ground that there had been no surrender of the prineipal
before final judgment, that there had been no attempt on the
part of the sureties to release themselves by n surrender.
The case of Doyen v. Leavitt, 76 Maine, 24 7, certainly seem::;
to he fully in accord with the above positions. In the cour::;e of
the opinion the learned justice says : "The final judgment was
rendered on the last dny of the term. Even if its details were
not finally settled in writing until aftenvards, the judgment must
date of that last term day. It could not date of any later day.
The principal in that bond had not been surrendered in court
prior to that last day. He was not present in coui·t at the time
of passing the order, nor at any time during its session on the
last day."
VIRGIN, J.
At the March term, 1886, on trial on the complaint against the respondent, he was found guilty. Thereupon
he carried the case to the law court on a motion to set nside the
, verdict. The motion having been overruled, the presiding judge,
on the third day of the succeeding September term, made the
adjudication nnd passed the order contemplated in R. S., c.
n, § 7.
On the sixteenth day of the term, before the final adjournment
thereof, the sureties on the bond in suit surrendered their
principal in open court, and now contend that the sunender was
"before final judgment'' and that they were thereby discharged
under the provisions of R. S., c. 97 ~ § 4. But we do not so
understand the law. On the contr:u·y, the adjudication nnd
order of the presiding ju:::;tice above mentioned constituted the
final judgment, and the time of its announcement in court und
its entry upon the docket, was the date thereof. The respective
rights and duties of the parties were • then fully declared.
Nothing was left unconsidered or undetermined. No further
order or adjudication was needed. The final judgment in such
case is .-;ui gene1'is, differing somewhat from the ordinary form
of judgment in civil cases, and is analogous to decrees for-
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alimony in libels for divorce, or like decrees in equity suits.
Youn,rJ v. Makepeace, 103 Mass. 50. Moreover, such a judgment has always been deemed the final judgment. Taylor v.
Hughes, 3 Maine, 433; Gatson v. Tuttle, 19 Maine, 409;
Doyen v. Leavitt, 76 Maine, 247; Hodge v. Hodgdon, 8 Cush.
294; Towns v. Hale, 2 Gray, 19~); Young v. J.l1akepeace, supra.
Not having surrendered their principal ~, before final judgment"
so that he could he committed for not '' abiding the order of the
court," the conditi_on of their bond became broken, and the
sureties must perform the covenant which they entered into.
Cases supra.

\V° ALTON,
. concurred.

Judgrnentfor penal smn of bond. Execution
to issue for such damages as accrued under
the order of couJ't.
DANFORTH, EMERY, FosTEH. and HASKELL, JJ.,

CORA E. BRETT

vs.

Cumberland.
Bastardy process.

EDGAR

C.

MURPHY

and others.

Opinion June 1, 1888.

Practice.

R. S., c. 97, § 7. Juclgrnent. Bond. Darnages.
Insolvency of principal.
In a bastardy proceeding, the judgment or order of filiation under R. S,,
c. 97, § 7, is the final judgment.
Unless the sureties on the bond surrender the principal in court before such
judgment of filiation is entered, they are not discharged by the surrender.
The judgment for plaintiff in a suit upon the bond, under the bastardy act,
should be for the penal sum. The bond may be chancered, however, by the
court; and ex,ecution should issue only for the damages, which are to be
assessed once for all, and they will not be reduced by the insolvency of the
principal.

ON exceptions from superior court.
The opinion states the case.

George D. Parks, for the plaintiff, cited: Doyen v. Leavitt,
76 Maine, 247; Hel'ring v. Polley, 8 Mass. 113; Chase v.
Gilnian, 15 Maine, 64; Eldridge v. P1·eble, 34 Maine, 148.
Weston Thompson, for defendants.
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The record shows thnt a verdict of guilty was returned in the
bastnrdy suit on the ninth day of the term ; and proceeds to
show what was further done on the same day, in the following
words:
'' And now, after verdict of guilty, the said respondent,
Edgar C. Murphy, is adjudged to he the father of the complainant's child and stands charged with its maintenance with the
assistance of the mother, and it i::, ordered that the respondent
pay to the complainant the sum of one hundred and twenty-five
clollars, nnd the further sum of two dollarR per week for the
maintenance of the child, till further order of court, and give a
bond to the complainant in the sum of one thousand dollars with
sufficient surety, approved by the court, to perform said order.
Also give a bond to the town of Brunswick, in th~ sum of one
thousand dollars, with sufficient sureties approved by the court,
for the maintenance of the child, and be committ~d until he gives
said bonds. The latter bond to he deposited ·with the clerk of.
court for the use of said town. Thereupon respondent was
::,urrendered in court by his sureties. Committed. \\Tnrrnnt of
commitment issued February 15, A. D. 1884."
The court knows that the ninth day of that Fehruary term
wus the fifteenth day of that month. ( 1 Green 1. Ev. § 5.)
Plaintiff claims that it was ' 1finnl judgment," within the meaning
of R. S. c. 97, § 4, and defendants clnim that it \Vas what it
as::,umes to be - an "order," showing what final jud~·ruent should
he, when rendered.
We do not understand that the judgment and order for
judgment are the same. lVhitwell v. Hoova et al. 3 Mieh. 84,
( 59 Am. Dec. 220); Hickey v. l{i"nsdale, 8 Mich. 2G7.
The judge who made this ordei· is one of the last to whom
unfairness should be imputed. (10 Gray, 375).
The right to file motion and exceptions is a legal right, and a
nisi prius judge has no power to force a judgnient to deprive a
suitor of that right, or to oust this court of its statutory
jurisdiction of motions for new trial and exceptions. A direction
of the court which contains no elate, will not have a date a::,signed
to it by construction which would make it illegal or unjust, when
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another construction is nvnilable. Crooker v. Buck, 41 Maine,
355; R. S., c. 77, § § 42, 51, 75, 78; 43 Maine, 176; 70
Maine, 290; 10 Gray, 375. Rules XX and XXI of superio1·
court, Cumberland county. A judgment dates of the last day of
the term, when it, doeo not otherwioe appear. 8 .Mass. 113;
15 Maine, 64.
e shall claim if the exceptions are not sustained, to sho,v in
reduction of damages, that Edgar C. Murphy has had no property
from the date of Miss Brett's complaint to the day of making up
of cl t:11:l_'fC--H. The ri~ht of surntie.::; to relieve themselves by
ourrendering their principal before final judgment, io a condition
in the bond; and on performance of it, the bond is void. This
plaintiff is as well off to-day as she ,vould have been if that
condition had ·been performed, before verdict. She lost nothing
by its omission. It is as much a condition of the bond, as if it
w:i.o set out. at length in the document, instead of being made
_part of it by law. The law of a place where a contract is made,
forms p:trt of it. 53 Maine, 471; 19 Ill. 107; 1 Otto, 406;
Pr£tclteird v. Norton, 16 Otto, 124.
Thern arn two classes of bonds; those which by their terms
arn to become void on performance of duty, and those which nre
i:for the performance of covenants or agreements." On bonds of
the latter class, the damages are ascertained by the jury, hy
virtue of H. S., c. 82, § 32; and on bonds of the other sort they
are ascertained hy the court in the exercise of its equity
jurisdiction. · Machiasport v. Sniall et als. 77 Maine, 109;
Philbrook v. Bur,qess, 52 Maine, 271; Hathaway v. CJ'osby,
17 Maine, 448; Jordan v. Lovejoy, 20 Pick. 86.
\,Vhen a poor debtor's bond is not comformable to the statute,
the section last cited does not apply. Then the case follmvs
unde1· the same rule of procedure which is applicable here. Then
it is open to the defendants to show that the <lehtor hn<l no estate,
1:,0 that his failurn to go into imprisonment was of no damage to
the phtintiff. He might have gone into jail and exonerated his
sureties, hut his failure to do so cost the plaintiff nothing. The
only difference between that case and this, is thnt the condition
for imprisonment is set out in terms in the debtor's bond and is
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made part of the bond before th~ court by law. The condition
is in substance the same, but is expressed on different pieces of
paper; in one case on the leaf of the statute book, and in the
other in the document signed. The meaning, the legal requirement and the equitable result are the same in both cases. Equity
does not favor a forfeiture and will not make a distinction between
pieces of paper for the ~ake of giving effect to one. Nothing
requires such distinction. Wm·e v. Jackson, 24 Maine, 166;
Howard v. Brown, 21 Maine, 385; Hathaway v. Grosby, 17
.Maine, 448 ; Hill v. Knowlton, 19 Maine, 449 ; Gall v. Foster,
49 Maine, 452.
EMERY, J. This was an action of debt upon a bond given in
bastardy proceedings under section 3, c. 97, R. S. The main
question was whether the sureties had become discharged from
the bond by a seasonable surrender of the principal in courts as
provided in section 4.
In the original bastardy proceedings, •the respondent had been
found guilty by the jury. It does not appear that any motion or
exceptions were interposed, or suggested, or that any delay was
asked. The court, presumably without objection, on the same
day made thf' adjudication and order contemplated in section 7.
This was the final judgment in that suit. Oorson v. Dunlap,
80 Maine, 354. The case do es not show that the principal was
surrendered in court before that judgment was pronounced. He
was surrendered on the same day, but presumably after the
a<ljudication and order. This was too late. The sureties in such
a bcmd, have a statute privilege of avoiding their bond by a
surrender hefore judgment. To obtain this exemption, they
must show affirmatively, a full compliance with the statute.
They are not authorized to delay action until they learn what the
judgment is, and then elect whether to satisfy it or surrender
their principal. The statute says, they must elect before
judgment. If they wait till judgment is pronounced, they must
see that it is satisfied, such being the obligation they voluntarily
entered into. See cases cited in Corson v. Dunlap, supra.
The order ofj udgment for the penalty of the bond was correct.
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As the defendants however may wh;h to have the bond chancered,
this may be done hy the court rendering the judgment. This
bond is not for the performance of any covenant, or agreement,
and hence is not affected by sections 20, and 32, c. 82, R. S. It
is a bond of defeasance. There is no covenant or agreement
outside of, or apart from the bond itself. In such case, the
breach is once for all, and the damages are sustained once for
all. There having been a breach, all the damages, past, present
and future are now due, and should be assessed at one time.
Philbrook v. Burgess, 52 Maine, 271.
Evidence of the insolvency of the respondent cannot reduce
these damages. The sureties covenanted un<ler seal and for
valid consideration, that the respondent in that suit should abide
the order of court. tle has not done so. The covenant of the
sureties was not conditioned upon the respondent's ability, but
was absolute, unless they should relieve themselves by a
surrender of the respondent before final judgment, which they
have not done. Taylor •v. Hughes, 3 Maine, 433; Corson v.
Tuttle, 19 Maine, 409; Doyen v. Leavitt, 76 Maine, 247.

Exceptions overruled. Execution to stay
till next term of superior court, to enable
defendants to have danwges assessed.
,vALTON, DANFORTH,

VIRGIN,

FOSTER

and

HASKELL,

JJ ..

concurred.

INHABITANTS OF NORRIDGEWOCK

vs.
EDWARD C.
Somerset.

HALE

and others.

Opinion June 2, 1888.

Towns. Collectors of taxes. Town treasurer.
When the same person is town collector and town treasurer, and, as treasurer
pays to the state treasurer the school fund and school tax, charges the same
as paid by him as collector, and it is allowed to him in his settlement of' his
collections, the town cannot hold his sureties on his collector's bond therefor.
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The office of town treasurer is an annual office; and the 1rnreties on his official
bond are not held for any of his misappropriations of the town's money
made after his official year has expired and before his successor had been
qualified, notwithstanding the bond stipulated that he should '' well and
truly perform his trust as treasurer during the time for which he was chosen
and until another should be chosen in his stead."

ON report.
The case is stated in the opinion.

S. S. Brown, for plaintiffs.
The evidence in the case clearly and fully shows that there is
now due the town from Edward C. Hale, and his sureties on his
collector's bond, the sum $2632.48, in his capacity as collector for
1877. ·The town has been compelled to pay the state and county
tax for him and he must be held for that. Richmond v.
Toothaker, 69 Maine_, 451.
The fact that the treasurer's book has been looked over by the
town auditor and pronounced correct can have no weight. Even
the selectmen would have no authority to discharge a collector
from H legal liability gratuitously, even if they intended to do so,
without a vote of the town. Farmington v. Stanley, 60 Maine,
475. In the case of Wellington v. Lawrence, 73 Maine, 125,
the court held that the town treasurer had no authority to use
the town funds in his hands as treasurer to pay state and
county tax.

D. D. Stewa1't, for the defendants, cited: Trescott v. Moan,
50 Maine, 352; Machiasport v. Small, 77 Maine, 110;
Richmond v. Toothaker, 69 Maine, 45_7: Wellington v.
Law1·ence, 73 Maine, 125 ; Treat v. Orono, 26 Maine, 217 ;
Arlington v, J.1!fe1'ricke, 2 Saun. 403 ; Wardens of St. Savoirs
v. Bost'ick, 2 New Rep. 175; Has,'rell v. Long, 2 Maule & S.
363; Peppin v. Cooper, 2 B. & Ald. 431; Leadley v. Evans,
2 Bing. 32 (9 E. C. L. R. 306); Bm·ker v. Parker, 1 T. R.
295 : Liverpool Water W. Co. v. Atkinson, 6 East. 508 ;
Boston Hat M'f'g Go. v. Messinger, 2 Pick. 234; Bigelow v.
Bridge, 8 Mass. 27 5 ; Amhm·st Bank v. Root, 2 Met. 522 ;
Bank v. Dandridge, 12 \iYheat. 69; Com. v. I{ane, 108 Mass.
423; McGahey v. Alston, 2 M. & W. 211; Broom's Leg. Max.
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848 ; Co. Litt. 6 ( b) .332 ; Ohelrnsford Co. v. Dema1'e8t, 7 Gray,
1 ; Hatch v. Attleborough, 97 Mass. 533.
VIRGIN, J.
One of these actions is on a town collector'tofficial bond and the other on a treasm·er's, both for the municipal
year of 1877. As he was both collector and treasurer that year,
the principal i~ the same in both bonds, so in fact are the sureties.
Instead of being first sent to an auditor (R. S., c. 82. § 69 ;
Phipsburg v. Dickinson, 78 Maine, 457), the cases are reported
directly to this court, a practice not to be encouraged.
The collector kept no record of his account with the town, but
did keep at least a partinl one as treasurer.
The report shows that the taxes were duly assessed and
amounted to fourteen thousand s0ven hundred and forty-four
dollars and eighty-nine cents, which sum included the state tax
of one thousand nine hundred and thirty dollars and thirteen
cents, and the county tax of seven hundred and two dollars and
thirty-five cents ; and lists thereof with a warrant ''admitted to
be in the usual form," were committed to the collector. He was
therefore bound to account for the whole amount thus committed
to him. Gorham, v. Hall, 57 Maine, 61-2. And he did so, as
appears by the statement of a settlement with the assessors on
.March 7, 1881. This statement shows that he was credited with the
payment of both state and county taxes as evidenced by the
following item therein: "By state and county tax, two thousand
six hundred and thirty-two dollars and forty-eight cents," that
sum being the aggr~gate of the two taxes nnmed.
But the certificate from the state treasurer, 'fadmitted by
agreement instead of any formal evidence of the same facts" shows that he did not, as collector, hut did as treasurer, pay the
state tax by offsetting the school fund and mill tax umounting to
eight hundred seventy-two dollars and sixty-five cents, and the
balance ( one thousand fifty-seven dollars and forty-eight cents)
in money. And the treasurer's own account with the town,
wherein he charges the town : "To cash paid E. H. Banks, one
thousand nine hundred and thirty dollar:; and thirteen cents, less
school fund and mill tax, eight hundred seventy-two dollars and
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sixty-five cents, (Jt1e thousand fifty-seven dollars and forty-eight
cents," shows the same fact - that he, as treasurer and not as
collector paid the state tax.
Moreover, the treasurer's account with the town contains the
following items: iiseptember 2ti, 1877, to cash paid II. C. Hall,
county treasurer, one hundred dollars; December 29, 1877, to
cash paid H. C. Hall, county treasurer, three hundred dollars;
March 12, 1878, to cash paid H. C. Hall, county treasurer,
three hundred and two dollars and thirty-seven cents," these
sums aggregating seven hundred and two dollars and thirtyseven cents - the amount of the county tax for 1877. Hereupon
the plaintjfl's contend that as the collector did not in fact pay
either of these taxes, but was by mistake allowed for the payment
of them in his settlement with the town on March 7, 1881, the
error should be corrected and their amount charged against him
in this action on his bond.
To he sure it wa::; the duty of the collector, and not of the
treasurer, to pay these taxes as directed in his warrant; and
when he had paid the state tax, then and not before, the school
fund and mill tax became payable to the town treasurer. But a::,
the treasurer did pay them and misappropriated the money by
loaning it to the collector fol' that purpose, and the collector was
allowed therefor, they must be allowed as in that settlement and
the treasui·er look to the collector for reimbursement. Wellington v. Lawrence, 73 Maine, 125. Having therefore, accounted
for all the taxes committed to him as collector, the aetion on the
collector's bond cannot he maintained.
Treasurer's bond. As before seen, the treasurer's account
with the town shows that he, as treasurer, in fact paid the county •
tax ancl the state tax with the uid of the school furnl and mill tax.
Hence the plaintiffs contend that the tmvn has allowed the
payment of them twice - once to the collector and again to the
same per::,on as trnasurer, and for this misappropriation of the
town's money, it is claimed that the treasurer's bond is holden.
On the other hand, the defendants contend that, although the
treasurer's account shows the fact of his having paid these taxes,
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still that there is no evidence in the report that their payment was
allowed to him as treasurer, but that the stat.eel settlement of the
treasurer with the town approved February 2, 1880, hy the town
auditor, contains no such items. And such is the fact, us an
inspection of that settlement shows - unless the amount of these
taxes is ineluded in some of the large items, the truth of whieh
we have no means of testing.
But assuming that the town has allowed these sums in the
trea8urer's account, then we do not think they can be charged
against his bond as treasurer for the municipal year of 1877.
The office of town treasurer is an annual office. When an office
i8 annual in fact, the bond covers only the official acts of the year
for which it was given. Adington v . .111erricke, 2 Saund. 411;
Bigelow v. Bridge, 8 Mass. 275. And the fact that the bond
contains the clause which in terms extends the liability ~~until
another is chosen and sworn in his stead," does not, like a
statutory clause of the same import, extend the legal liability
beyond the expiration of the municipal year. Amherst Bank
v. Root, 2 Met. 542 ; Olielnisford v. Demarest, 7 Gray, 4;
Dover v. Twombly, 42 N. H. 59 and cases there cited.
Upon recut-ring to the report, we find that the municipal year
of 1877 expirnd on March 11, 18 78, when the annual election for
the year 1878 was held. And the case shows that three hundred
and two dollars and thirty-seven cents of the county tax was
paid March 12, 1878, the fir8t day of the next municipal year,
and the state tax March 16, 1878, neither of which payments
was within the year for which the bond in suit was given.

Juclgnient j or the defendants
in both cases.
PETERS,

C. ,T.,

WALTON,

FOSTER

concurred.
LIBBEY,

J., concurred in the result.

and

HASKELL,

,JJ.,

EDWARDS

1J.

PETERSON.
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JAMES M. EDWARDS and another

vs.
CHARLES vV. H. PETERSON and another.
Cumberland.

Opinion June 2, 1888.

Equity. Assignment of wages.
An assignment of wages expected to be earned in the future in a specified
employment, though not under an existing employment or contract, is valid
in equity.

ON exceptions.
Bill in equity against defendant, Peterson, and Forest City
Steamboat Company. The exceptions were to the ruling of the
court sustaining a demuner to the bill. The material facts are
stated in the opinion.

George C. Hopkins ( Elliot Kin,q with him), for the plaintiffs,
cited: Story, Eq. Juri8. § 1040; Pomeroy, Eq. Jur. § 1288;
Benjamin on Sales, Vol. 1, pp. 98 and 100; Jones on Mortgages,
§ 152; Field v. 1l1ayo1· of N. Y. 6 N. Y. 179; McOa.ffi·ey v.
Woodin, 65 N. Y. 459 (22 Am. R. 654); Smitlwrst v.
Edrnunds, 14 N. ,T. Eq. 408; Gevers v. W1·ighCs Ex. 18 N. J.
Eq. 334; Pierce v. Emery, 32 N. H. 484; Smith v. Atkins,
18 Vt. 465; Calkins v. Lockwood, 17 Conn. 154; Walker v.
Vau,qhn, 33 Conn. .577; Fitzgerald v. Vestal, 4 Sneed, 258;
65 N. C. 695; Uotten v. Willoughby, 83 N. C. 75 (35 Am. R.
565) ; Fejavary v. Broesch, 52 Iowa, 90 ( 35 Am. R. 262) ;
Everman v. Robb, 52 Miss. 653 ( 24 Am. R. 687) ; Apperson
v. Moore, 30 Ark. 56 (21 Am. R. 170); Pennoch v. Coe, 23
Howttrd, 1 l 7 ; Butt v. Ellett, l 9 Wall. 544; .Jfitchell v.
Winslow, 2 Story, 644; Brett v. Carter, 2 Lowell, 458 ; Scott
v. Sp1·in,qfield R. R. Oo. 6 Bissell, 534; Dillon v. Bcmwrd,
1 Holmes, 394; Bamm·d v. N. & JV. R. R. Go. 4 Cliff. 351,
365; Holroyd v . .1..tlarshall, 10 House of Lords ·cases, 191;
Harnlin v. Jerra1'd, 72 Maine, pp. 7 5 and 88; C/-1'ijfith v.
Douglass, 73 Maine, 537; Herman on Estoppel, § 296.
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W. H. Looney, for defendants.
The a::,signment of a mere expectation of earning money, if
there be no contract on which to found the expectation, is of no
effect. ilfulhall v. Qidnn, 1 Gray, 105 ; Hartley v. Tapley,
2 Gray, 565; Twiss v. Oheeva, 2 Allen, 40; lierbert v.
Bronson, 125 Mass. 4 7 5 ; Ernerson v. E. & N. A. Railway, (:)7
Maine, 387; Farnsworth v. Jackson, 32 Maine, 419.
Where no rule of law is infringed, and the right::, of third
persons ure not prejudiced, courts of equity will, in proper cases,
give effect to mortgages of subsequently acquired property.
Beall v. White, 94 U. S. 382.
. Some courts of equity decide that a man cannot assign or
mortg,1ge that which does not exist. 1.Moody v. TVi·i,qltt, 13
Met. 17.
i i The
equitable doctrine with respect to the assignment of
property to be acquired in future is extended to this species of
equitable transfer. The fund need not be actually in being. If
it exist8 potentially, that is, if it will in due course of things
arise from a contract or arrangement already made or entered
into when the order is given, the order will operate ns an
equitable assignment of such fund us soon as it i1:, acquired, nnd
create an interest in it which a court of equity will enforce."
Pomeroy's Equity Juris. Vol. HI. § 1283.
The ca:Ses which have been cited to illustrate the principle
contended for by the complainants do not sustain theit· position.
The leading c1t8e::, which it is claimed advocate this view are
Pennoch v. Goe, 23 Howard, 117 ; Ifarnlin v. Jerrard, 72
Maine, G2; Mitchell v. Winslow, 2 Story, 630.
In Pennoch v. Coe, and Harnlin v. Jerrm·d, :-mpm, it was
decided that the after acquired rolling stock of a railroad company
attaches in equity to a mortgage, if within the description, from
the time it i~ placed there, sb as to protect it against the judgment creditor~ of the railroad company.
In . lf1£tchell
.
v. lVinslow, supm, it was held that a mortgage
given to sectu·e a note payable in four years, for all the machinery
in the mnnufactory of the mortgagors, with all the tools and
implement::, of every kind thereunto belonging and appertain-
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ing, together with nll the tools and machinery for the use of the
mnnufactory, which they might at any time purchase for four
years from the date of the mortgage, and also the stock which
they might manufacture or purchase during the said four years,
constituted such a lien in favor of the mortgagee to the property
acquired subsequent to the time of executing the mortgage as is
protected under the provision in the second section of the
Bankrupt Act, and that such stipulations in a mortgage, in regard
to property subsequently acquired, protect such property from
other creditors of the mortgagor.
1
e A mortgage of a railroacl and its franchises," in harmony
with this principle, 11 operates as an equitable assignment of the
rolling stock, locomotives, cars and the like, which are required
or manufactured by the company after the execution of the
instrument, and passes an equitable ownership in, or lien in such
articles to the mortgagee. Other cases take a different view,
and hold that the rolling stocks are fixtures, and become a part
of the realty as soon as acquired, and that being so annexed to
the soil, the legal title thereto is vested in the mortgagee, or that
the lien of the mortgage extends to them." Viele Pomeroy's
Eq. Jur. Vol. III. § 1289, and cases cited in note.
It has also been decided, in harmony with the principle \vith
which we contend, that after acquired lands which cannot be
regarded as accretions of the road itself, will not pass under u
general mortgage of a railroad as a parcel thereof, also that lands
subsequently nc11uired, and not essential to the operation of the
road, do not pass by implication under such a mortgage.
Calhoun v. Paducah, &e. R. R. Go. 9 Cent. L. ,J. 66 ; 8
Reporter, 395.
HASKELL, J.
Bill in equity to uphold an assignment of wages
expected to be earned in the future, but not under an existing
employment or contract.
When the assignment was made, the assignor was in the
employ of the respondent steamboat company, hut was discharged
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the next clay. The assignment covered wages to be earned in
the employ of the steamboat company between the day of its
date, October 14, nnd April 1, following, and was recorded a.:-;
required by R. S., c. 111, § G.
Both the assignor and the stearnl,oat company expected the
former's services would be again requfred hy the latter, und'that
his employment would then begin. It did begin N ovemher 1st,
and continued later than April ht. The assignor was decreed
un in:Solvent debtor January 21st, and, on that day, the nssignee
demanded from the steamboat company the wages to be earned
thereafter during the time covered by the assignment. The
wages were earned, and amounted to more than the debt secured
by the assignment. The transaction;,:, throughout were open and
above board, and not tinctured with fraud.
It i:i settled at Ia w in this state, that the mere expectation of
e:1rning money cannot, in the absence of any contract on which
to found such expectation, be assigned. Future wage.:, to be
earned under a present contract imparting to them a potential
existence may be assigned, although the contract may be
indefinite as to time and amount." Wacle v. Bessey, 76 Maine,
413; Fanyo• v. Smith, 64 :Maine, 74; Eme1·son v. E. & N .
.A. Railway Go. 67 Maine, 392. These cnses were ull actions
at law, and, ns said in the last case cited, were decided upon
legal, and not equitable rules."
It is common learning in the law, that a man cannot grant
or charge that which he hath not." Looker v. Pecku;ell, 9
Vroom, 253. But, as said by the Chief ,T ustice in Ernerson v.
The Railway Uo., the reason that it may be different in equity
is, not that a man conveys in presenti what does not exist, but
that which is in form a conveyance operates in equity by way of
present contract merely, to take effect nnd attach to the things
assigned as soon as they come in esse, to be regarded before that
time as only an agreement to convey, an<l after that time as a
conveyance ..,
So it wns held in Field v. The Mayo,r, etc. of .1..Vew York, 2
Seid. 179, that the asi:,ignment of a clnim against the city for
work to be done and materiah, to be furnished, not founded upon
11

1
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an existing contract and having no potential existence, was valid
in equity. The court says, page 187, '~ The better opinion, I
think, now is, that courts of equity will support assignments,
not only of choses in action, but of contingent interests and
expectations, and of things which have no present actual exist-ence, but rest in possibility only, provided the agreements arefairly entered into, and it would not be against public policy to.
uphold them."
So in Willicunson v. Oolcord, 1 Husk. 620, it was held that themere expectancy and possibility of indemnity for the destructio-111
of a vessel by a rebel cruiser was subject to donation, even before•
the Geneva commission was agreed to by England and the United
States.
An assignment of a legacy expected from a living person was·.
held valid in equity after the legacy became payable. The couut
says: ' Even a naked possibility or expectancy of an heir to his.
ancestor's estate may become the subject of a contract of sale,
if made bona fide, for a valuable consideration, and will he•
enforced in equity after the death of the ancestor." Bacon v ..
Bonharn, 6 Stew. 616; S. C. 12, C. E. Gr. 209.
The true doctrine seems to be 11 that, to make a grant or·
assignment valid at law, the thing which is the subject of iL must
have an existence, actual or potential, at the time of such grant.
or assignment. But courts of equity support assignments not
only of choses in action, but of contingent interests and expectn--tions, and also of things which have no present nctual or potentiull
existence, but rest in mere possibility only." Smithurst v ..
Edniunds, 1 McCart. 416; Lan,qton v. Horton, 1 Hare, 549 ;:
Robinson v. 1WcDonnell, 5 M. & S. 228 ; Whitwm·th v.
Ganyim, 3 Hare, 416; Apperson v. Moore, 30 Ark. 56.
Nor can injustice result from this doctrine. If the res come,
to the hands of the assignor subject to liens or incumbrances,
the assignee must take it subject thereto.
JVillicmuwn v • . iV. J.
S. R.R. Co. 2 Stew. 311; Wellenk v. Morres Oanal Oo. 3
Gr. Ch. 377; Dunham, v. Railway Oo. 1 Wall. 254; Galveston
R. R. Oo. v. Oowclrey, 11 Wall. 4f>9; U. S. v. N. 0. R. R.
Co. 12 Wall. 362.
1
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The invalidity of a grant at law of a mere expectancy imports ·
no more than that it is ineffectual to pass the legal title. Equity
,construes the instrument as imposing a lien ~upon the res when
,produced or acquired, leaving the legal title still in the grantor,
who
by some act ratify the grant, as by delivery of the
property, and then the legal title is complete in the vendee.
Euennan v. Robb, 52 Miss. 653.
So in Deering v. Cobb, 7 4 Maine, 332, a mortgage of a stock
of goods covering new goods purchased with the proceeds of the
-stock solcl was held valid at law, after possession taken by the
mortgagee, as against the :.issignee in insolvency of the mortgagor.
The rnle laid down by Judge STORY in J1fitcliell v. l-'Vinslow,
2 Story, 630, seems to have been very generally followed by all
chancery courts in this country. He s,1ys, ~: It seems to me a
clear result of all the authorities that, whenever the parties by
their contmct intend to create a positive lien or charge, either
upon real or personal property, whether then owned by the
assignor or contractor or not, or if personal property, whether
it is then in esse or not~ it attaches in equity as a lien or charge
upon the particular property, as soon us the assignor or contractor acquires a title thereto, against the latter and all persons
asserting a claim thereto under him, either voluntarily, or with
notice, or in bankruptcy." This rule has been followed in
Pennocll v. Coe, 23 How. 117 ; Seym,om· v. C. & N. F. R. R.
Co. 25 Barb. 288; Selle1·s v. Leista, 48 Miss. 524; Butt v.
Ellett, HI Wall. 544; Apperson v. Moo1·e, 30 Ark. 56;
]~IcCa.-ffi'e!J v. TVooclin, 65 N. Y. 459; Barnw·cl v. N. & W.
R. R. Co. 4 Clif. 351; Btett v. Cader, 2 Low. 458; Gregg
v. Sanforcl, 24 Ill. 719; S. C. 76 A. D. 719, with an elaborate
note citing many authorities, p. 723; Walke1· v. Vaughn, 33
Conn. 577; TVilcox v. Daniels, 15 R. I. 261.
The case of Hafroycl v. Marshall, 10 H. L. C. 223, seems to
extend the rule stated further than Judge STORY. In that case
it is said: ~~ vVhatever doubts, therefore, may lrnve been formerly
entertained upon the subject, the right of priority of an equitable
mortgagee over a judgment creditor, though without notice, may
now be considered to be firmly established."
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Our own court has laid dovvn the. rule: ii At law, property
non existing but to be acquired at a future time, is not assignable.
In equity it is so." Hamlin v. Je1-rm·d, 72 Maine, 77 ; Morn:ll
v. Noyes, 56 Maine, 458 ; C-lrijfith v. Douglass, 73 Maine, 532.
The assignment set up in this case was given to_ secure the
payment for groceries furnished and to be furnished to the
assignor and his family. It is of wages to be earned of a certain
employer within a specified time. It was seasonably recorded.
No claim is made under it, until actual notiee had been given to
the employer. No other creditor intervenes an attuchment or
otherwise objects to the validity of the assignment. The controversy is practically between the immediate parties to it. It
cannot be said to contravene public policy. Sniith v. Atkins,
18 Vt. 461. The consideration was most meritorious, nnd the
assignment was not given to delay creditors.
vVhether such an assignment would he valid against subseque1it
attaching creditors, with or without notice, it is not here necessary
to decide; nor is the effect of the record of such an assignment
as notice to the employer or to attaching creditors considere<l;
nor is an assignment upheld where it appears to have been given
without a meritorious consideration, or to have operated to
hinder or delay creditors, indicating a want of equity.
From the authorities cited the court is clearly of opinion that
the assignment must be uphold, and, therefore, agreeable to the
stipulation of the parties, ordered,

PETERS,

Exception~ sustained. Demurrer overruled.
Judgment against both respondents for the
sum of $54, and interest from Ap1·il 1,
1886, with costs. Decree below accordingly.
C. J., WALTON, VIRGIN and FosTER, JJ., concurred.
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CHARLES

B.

HAZELTINE

and another

vs.

Annn~ F. VosE and :mother.
,valdo.

Opinion June 5, 1888.

Will. Legacy. "Home of Little Wanderers." "Horne of Aged Women."
A te.stator in his will gave "to the institution for the Home of Little Wanderers, $1000,"ancl "to the institution for the Home of Aged Women, $1000,"
and provided that these "bequests are to be given to said institutions of the
State of Maine, if any such exist at my decease, or by the time said bequests
are ready to be paid by my executors; if not, to be given to those of Massachusetts, if' any such exist at my decease." Held, that the terms applied
to the institutions were used as descriptive of' the object and purpose of
organization, rather th:1n as names to identify particular institutions.
Held further that the Children's Home of' Bangor takes the first legacy, and
that the other legacy must be divideLl equally between four institutions:
The Home for Aged Women of Bangor, Old Ladies' Home of Bath, Home
for Aged Women of Portland, and the Old Ladies' Home of Saco and
Biddeford.

ON report.
Bill in equity by the executors of the last will and testament
of Paul R. Haze.ltine, deceased, for a construction of the will.

Thompson ancl Dunton, for the executors.
W1n. H. Fo_qle1·, for the residuary legatees.
In determining thb question the intent of the testator is to
govern; and it is the intention expressed in the will and not
otherwise. Tucker & al. Exrs. v. Semnen's Aid Soc. 7 Met.
188; .Howard v. American Peace Soc. 49 :Maine, 288; Cotton
v. Smithwick, 66 Maine, 360.
''Conjecture is not permitted to ::;upply what the testator has
failed to indicate; for as the lttw has provided a definite successor
in the absence of disposition, it would he unjust for this ascertained
object to he superseded by the claim of any one not pointed out
by the testator with equal distinctness." 1 Jar. on Wills, § 376.
Redfield states the rule to be that a legacy will he void for
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uncertainty when it becomes mere guess, or coniecture, after all
the aids derivable from extrinsic evidence, what the te~tator did
mean. 2 Redfield on Wills, c. 3. § 1, cl. 50.
A devise is declai·ed void when ''after resort to oral testimony,
it still remains mere matter of conjecture what was intended by
the in:::;trument." Townse11cl v. Downe1·, 23 Vt. 225.
In Bull v. Bull, 8 Conn. 47, it is laid down that a mere
mi:..description of the legatee does not render the legacy void,
unless the arnhignity is such as to render it impossible, either
from the will or otherwise, to ascertain who was intended as the
object of the testator's bounty.
1
' It is laid down by Swinburne, that a bequest
to nny' person
by name, where there are two persorn, by the same name, and no
means of determining which was intended, must be wholly void
and we do not perceive any ground for escape from such a result."
2 Red. c. 3, § 1, cl. 4.
''If it appears by evidence clehors the will that there are two
or more persons m subjects that would come within the words of
the will, parnl evidence may be received to show which was
intended. But if the ambiguity is apparent on the face of the
will, the court must give it a construction, if it can he done. If
it cannot be interpreted then the devise must in general fail, and
cannot be aided, by extrin~ic evidence. Picke1·ing v. Pickering,

50 N. H. 350.
In Riclwrcl:wn v.

Watson, 4 Barn. & Adolph. 787, the
testator devised "the close in the occupation of lViit8on." It
wa:; shown that there were two clo~es of the testator in the
occupation of TVatson. Held, that tho devise was void fo1·
uncertainty.
In Lord CnEYNEY's case, 5 Rep. 68, h. a father made n devise
to his son ,John. Tho te::,tator in fact had two sons living named
John. The court held that one might introduce proof that the
father ,thought the other was dead, hut added "If no dired proof
can be made of his intent, the devise is void for uncertainty.''.
1
' It is clear that ,vhcn part of the description in the will applies
to one person, and part to another, parol evidence is admissible
for the purpose of showing which of the imperfectly describc<l
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individuals was meant to be the object of the gift. This
proposition however, supposes that each of the respective
claimants is sufficiently designated by that part of the description
which applies to him, to have established n title under the will,
if the competing claim of the per::.on answering to the other part
of the description were out of the way." 1 Jarman, 376.
11
If a devisee he one of the sons of J. S., (he having several
sons) the devise is void for uncertainty." 1 Jal'man, 323.
In Ttwke,· & al. Exrs. v. S::am,'Di's Aid SJc. 7 Met. 188, it
i~ stated p. 208, that when there is no per5on, taking name and
description together, who an::;wers to the name and description
in the will, and upon proof of facts and circumstances to enable
the comt to infer who wus intended, if the proof does not so
preponderate in favor of either as to enable the court tu determine
who was intended, the bequest will be held void for uncertainty.
Cite::; 11/wnws v. Tlwmas, 6 T. R. 671.
The court is to determine the intention of the testator, if it can
be determined, from the will itself in connection with facts and
circumstances tending- to explain such intention. Neither hy
te::.timony, or by conjecture, is the court to supply or contradict,
enlarge <~r vary, the ,vordt, of a will. Picke1·ing v. Pickering,
50 N. H. 350.
A gift hy will to he certain requires a definite 13ubject and
object and cannot stand if either he wanting. Sehouler on \Vills,
§ 591.
Heirs at law are not to he disinherited by conjecture, but only
hy express word" or nece~sary implication. Ii0waJ'Cl v. Am.
Peace Soc. 49 Mnine, 288.
::If after every endeavor, the judicial expositor finds himself
unable, in regard to any material fact, to penetrate through the
obscurity in which the testator has involved his intention, the
failure of the intended disposition is the inevitable consequence."
Schouler on Wills, § 591.
The rules and principles applicable to cases of ambiguity in
the language of wills are discussed and laid down in Jfille,· v.
Tmvers, 8 Bing. 244; Tucket v. Searnan's Aid Soc. 7 Met.
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188; Howard v. Anieri'can Peace Soc. 49 Maine, 288. See
also language from 4 Russ. R. and Gadh. Rep. 131.
An examination of all the cases in which the court has held
legacies valid when the identity of the legatee was in .question
will show that in every case the court has been able, from the
language of the will, and from the extrinsic circumstances to
determine the intention of the testator. Such was the case in
Howanl v. Am,. Peace Soc. supra; Straw v. Societies, 67
~Iaine, 493; Bartlet et al. v. King, Exr. 12 Mass. 537; Going
v. Emery, 16 Pick. 107; Winslow v. Ounimin_qs, 3 Cush. 358;
Bliss v. Am. Bible Soc. 2 Allen, 3~4; Hornbeck, Ex1·. v. Am.
Bible Soc. 2 Sand. 145.
It may be claimed that because the court is unable to
determine what institution was intended by the testator, the
one thousand dollars should be divided among all the claimants,
or among nll the Homes for Aged Women in this state.
Redfield suggests such a mode of escape in case of a bequest
to a person by name, and there are two or more persons of the
same name, and no means of determining which was intended;
hut adds 'But no such rule is yet established." 2 Redfield, c.
3, § 1, cl. 4.
Schouler on ·wills, § 593, says, It is said that where there
nre two charities bearing the same name, and it cannot he
ascertained which of them is intended, the legacy will he divided
between them ; a doubtful example, for in so extreme a case, and
supposing extrinsic proof left one's intention balanced, the
analogy ought to hold good in the case of individuals."
But the court is to determine and carry ont the intention of
the testator. It cannot enlarge or vary the terms of the bequest.
The courts have held that it was their duty to carry out the
clearly expressed wishes of the testator, in which the legacy is
given to a genernl class of persons or associations, when no
trustee ha::; been named by the testator. Of this class is First
Univasalist Soc. v. Fitch & Al. Adnirs. 8 Gray, 421.
1

11

Geo. E. Johnson, for Baldwin Place Home for Little
'\Vanderers.
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This claimant is a charitable institution, and that this is a
charitable hequest there can he no question. Schouler on the
Law of Executors, section 4G4 nnd cases cited, and note to
section 465.
In Preachers' Aid Society v. Rich, 45 Ma"ine, 559, it is said,
"The court will take care if po:::;sible, in cases of charitable gifts,
to give them effect."
See Hinckley v.. Thatcher, 138 Mass. 4 77. In this case the
court held that extrin:::;ic evidence of the facts known to the
testator at the time he executed the will ; the names by which
the missionary societies were called by him, and his interest in
any particular society, was admi:::;sible to identify the society
intended. To the same effect is Nason v. First Bangor
Christian Church, 6G Maine, 100. In this case the court, on
page 105, say, ' 1 It is familiar doctrine that in the construction of
will the court will place themselves, as far as practicable, in the
positition of the testator, and give effect to his leading purpose
and intention as indicated hy the words of the will construed
with reference to all attending circumstances." See also Howard
Exr. v. Arn. Peace Soc. 49 Maine, 288.

A. W. Paine, for the Home for Aged Women of Bangor,
and Children's Home of Bangor, cited: 1Vason v. Bangor
Oh1'istian Chu1'ch, 66 Maine, 105 ; I-Iawley v. Northanipton, 8
Mass. 3 ; Straw v. East .J.11.aine Uonference, 67 Maine, 493 ;
Howanl v . .Am . .Peace Societg, 49 Maine, 288; Sohier v. St.
Paul's Church, 12 Met. 250; Tucke,· v. Seamen's Afrl Society,
7 Met. 188 ; Minot v. Boston lndi,c;ent Boys' Asylum, 7 Met.
416; Winslow v. Cwnniings, 3 Cush. 358; Sutton Parish v.
Cole, 3 Pick. 232; Saltonstall v. Sanders, 11 Allen, 44G;
Jackson v. Phillips, 14 Allen, 539; Fellows v. Miner, 119 Mass.
541; Odell v. Odell, 10 Allen, 1; Old South Soc. v. Orocke1·,
119 Mass. 1 ; Massachusetts Soc. v. Boston, 142 Ma::;s. 24;
Kent v. Dunham, 142 Mass. 21G; Phila. Bap. Assa. v. Har·t, 4
Wheat. 1; In,qlis v. Sailor's Snu,q Harbor, 3 Pet. 99; Vidal
v. Girm·cl, 2 How. 127; McDonogh v . .J.11.urdoch, 15 How. 367;
Pe,·in v. Cary, 24 How. 4G5; Loring v. Marsh, 6 Wall. 337;
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Russell v. Allen, 107 U. S. 163; Jones v. Habersham,, 107
U. S. 174; Ould v. Washington Hospital, 95 U. S. 303;
.North Adams Universalist Society v. Fitch, 8 Gray, 421.
Joseph Willimnson, for the Home for Aged Women of
Portland, cited: Preachers' Aid Soc. v. Rich, 45 Maine, 552;
Re Kiluert's Trusts, L. R. 7 Ch. App. 170; Re Alcliin's Trusts,
L. R. 14 Eq. Cas. 230.
R. P. Tapley, for Old Ladies' Home otSaco and Biddeford,
cited: Doe v. Perratt, 6 Man. & G. 359; Den v. McMurtrie,
15 N. J. L. 276; Greenland Gong. Soc. v. Hatch, 48 N. H.
393; 2 Redf. Wills. c. 3, cl. 48, 50; c. 1, § 2, cl. 2; Swasey
v. Am,. Bible Soc. 57 Maine, 523; 1 Perry, Trusts, § 66;
Straw v. East Maine Conference, 67 Maine, 493.
0. W. Larrabee, for Old Ladies Home of Bath.
DANFORTH, J.
The complainants ask for an interpretation of
a part of the fifth item of their testator's will, which reads as
follows, viz: "I give and bequeath, at my wife's decease, out of
my estate left her hy me during her life, to the institution for the
Home of Little Wanderers, one thousand dollars, ($1000) ;
and to the institution for the Home of Aged Women, one
thousand dollnrs, ($1000) ; each of said bequests to he safely
and permanently invested and held in trust by each of said
institutions, the income only of which to be used annually, for
the benefit of the occupants of said institutions forever. These
bequests are to be given to said institutions of the State
of Maine, if any such exist at the time of my decease, or by the
time said bequests are ready to be paid by my executors; if not,
to be given to those of Massachusetts, if any such exists at my
decease."
In this provision we find a specific sum of money bequeathed
for the benefit of two classes of people-little wanderers, or
indigent children, and aged women in need of assistance. This
is made clear from the language used. The terms applied to
the institutions arc evidently used as descriptive of the object
and purpose of their organization rather than as names to identify
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the particular institution which is to fake. Wbile, it is from
extrinsic testimony in the case rendered quite certain that
when the testator made his will he had in his mind ~The
Baldwin Place Home for Little Wanderers," yet it is equally
certain that he so had it as an illustration of the character of the
institution he wished to aid rather than the particular one to be
aided ; for, a pnrt of the very clause in question provides that
in the uncertain futm;c when the legacy is to he paid, if ~1any
such" shall exist in Maine, that shall have the preference. So
with regard to the other legacy; the fact that at the execution of
the will, many institutions for the aid of aged women were in
existence and that the testator by the terms used referred to one,
lends to a very satisfactory conclusion that he had know ledge of
the existence of one or more, as well as of the class of persons
to be aided by them. There can then, be no doubt as to the
class of persons to be aided, the cestui que trust in each case of
the testator's bounty, and that the gift is a charitable one. The
will must therefore be sustained, and if the testator has not
provided for an execution of the trust the court will. .l-Iowar-d
v. Peace Society, ,49 Maine, 288 ; .Preachers' Aid Society v.
Rich, 45 Maine, 552; Stmw v. Societies, 67 Maine, 494;
Nason v. First Ohurch, 66 Maine, 100.
Has the testator provided trustees for the management of his
bounty? From the considerations already suggested, the answer
must be in the affirmative. For the legacy in aid of Little
WandererR, there are two applicants, one in Massachusettt- ancl
one in Maine. If the name alone were to govern it is, under
the circumstances, near enough to the true name to give it to
'' The Baldwin Place Home for Little ·wanderers," but by the
express terms of the will if there is '~any such" institution in
Maine, ''when the bequests are ready to he paid" that is to have
the preference. Using as we must the name only as descriptive
of the character of the institution intended by the testator ns the
recipient of the legacy, we :find from the constitution and by-laws
of the Bangor Children's Home, which are in the case;·tlrnt, that
is "such" an institution as the testator contemplated, that its
object and purpose is the same as that of the Baldwin Place
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Home. The legacy for homeless and indigent children must
therefore be paid to that institution.
In regard to the other legacy it is evident that the testator had
in his mind no particular institution, though he u:3ed the definite
article and the singulni· number, ~1 The institution." It was
plainly in his mind that some then in existence might not be
when the legacy was to be paid, or that others might be
organized. He described the organization he wished to aid; the
object to which he desired his money to be devoted, and left it
to be settled, when the time of payment came, to what institutions it should be paid. For this legacy there ure four applicants,
all from Maine, and all from their organization having the same
object and purpose in view, all answering the description in the
will. They are all therefore iisuch" institutions as the testator
contemplated. '\Ve see nothing inconsistent with the testator's
expressed intention, in dividing this legacy among the four. On
the other hand the words mied in the will i1if' there are any such"
in ::\ifoine, would seem to authorize it. Another consideration
tends the same way. These organizations are all local in their
operation. In the bequest there is no limit arising from the
residence of the beneficiaries. It would therefore seem to be more
in accm·thnce with the testator'l-3 intention to make the division.
The eesult is that one of the legacies is to be paid to i'The
B,mgor Home for Children," the other to be equally divided
between the four applicants therefor.
Decree accoTdingly.
PETI<ms, C. J., WALTO~, VIRGIN, LIBBEY and EMERY, JJ.,
concurred.

---

HENRY J. FowLER and another

vs.
\YESTERN UNION TELEGRAPH COMPANY.
Cumberland. Opinion June 6, 1888.
Telegraphs.

Void contracts. .Non-delivery of m,essage without fault of
company. Burden of proof.

A stipulation or regulation of a telegraph company that it will receive
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messages to be sent without repetition during the night for delivery not
earlier than the morning of the next ensuing business clay, at reduced rates,
on condition " that the sender will agree that he will not claim damages for
errors or delays, or for non-delivery of such messages, happening from any
cause, beyond a sum equal to ten times the amount paid for transmission,"
although assented to by the sender, is unrnasonable and void as against
public policy.
Although telegraph companies are engaged in what may be appropriately
termed a pub!1c employment, tney are not common carriers in the strict
sense of tlle term.
In the absence o1' any contract or regulation modifying their liability they do
not insure absomtely the safe and accurate trausmission of messages as
agamst all contingeucies.
Tne degree of care waicll they are bound to use is ordinary care, and that is
to be measured with 'reference to the Kind of busiuess in wllich they are
engaged.
They are bound to have suital)!e in:,;crument:,; and competent servants, and to
sec that the servii:e i.;, rendered wid1 that degree ot' cc1,re and skill wlnca the
p.:trticular nature of the umlertaKing requires.
llut this duty does not impose a lhto11uy upon them for want of skill or
KnowleLtge not re,tsouably attai11an1e in the art, uor for errors or impel'Iectwus w luch adse Irom causes noL \\ nhin thell' control, or w lnch are not
capable of odng succes~fr1Hy guarded against.
In au action against a telegrapn company to recover damages for not delivering a me:,;sage, tlle planuur makes o,H a ptima Jacw case when lie slwws that
tue messa~e n'HH..:11 u1e cornpauy uw.lel'LoVi{ to seud was uvi:; lle!i vered, uncl
tnat uamage llas resultecl.
The burden 1s then upon the c0rnpany to show that the fai!urti to deliver was
causeu by some agency for wl11c111t is not 1rno!e.

ON report from :mperior court.

An action for Jamage:s for non-delivery of a night urn:s:sage.
The fact:; are :stated in urn opinion.
~Vooduw.11, and Tlwmp::wri, for plaintitli:i.
The fir:st defence set up l>y the l>rief :statement rai::5es the old
q ueotion of the power of a telegraph company tu limit its liability
uy a printed contract contained in its printed blank which this
court ha~ long since con:sidered and decided in the well known
case:; of 'J.'rue v. '1 he international 'l'et. Oo. GO 1Vluine, ~, and
Bartlett v. Western Union 'l'et. Uo. tit Maine, .20~.
'l'he rule as laid down in the leading cu~e of Hadley v.
Baxendale and followed in thi:s :state ( Mitter v. J..vlariners'
Glwrch, 7 Ur. 51) is that, ,i ln general the delinquent party is
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holden to make good the loss occasioned hy his delinquency, hut
his liability is limited to direct dnmnges, which, according to the
naturn of the subject, may be contemplated or presumed to result
from his failure. Remote or speculative dumages, although
susceptible of proof and deducible from the non-perfonnance,
are not allowed." This rule does not require that the parties
should actually at the time of making the contract, have stopped
to consider what the damages would be which would be likely to
result from a breach, for in the language of EARL, C. J., in
Leonard v ...Zv. Y. Tel. Oo. 41 N. Y. 544, '' They very rarely
contemplate any damage that ,vould flow from any breach, and
very frequently have not sufficieut information to know what
such damages would be." See, too, lY. U. Tel. Uo. v. Be1·l1'mn,
12 Reporter, 798.
The profit that he would have received from the slaughter and
sale of the car load of hogt:l (75 to 85 head), amounting to four
dollars a head, as to this item of loss, that the plaintiff is entitled
to recover, having specifically alleged it in hi::, declaration, see
TVkite v. iJ!loseley, 8 Pick. 35G; Hinckley v. Beckwith, 13 Wis.
31; Fletcher v. Taylew·, 17 C. B. 21.

Baker, Baker and Oornish, for defendant.
Telegraph companies are not common carriers. B1'eese v.
U. S. Tel. Go. 45 Barb. 274, affirmed in 48 N. Y. 132; Ellis
v. Am. Tel. Go. 13 Allen, 226; Redpath v. Wes. Un. Tel. Oo.
112 Mass. 71; G1·innell v. Same, 113 :.\Jass. 299; Birney v.
Tel. Go. 18 Md. 341 ; Tyle1· v. Scmie, HO Ill. 421 ; Tel. Go.
v. Oan~n, 15 Mich. 525; Same v . ..1...Yeill, 57 Tex. 583; S. C.
44 Am. Rep. 589; Same v. Blanchard, G8 Ga. 209 ( 45 Am.
R. 480) ; Pinckney v. Tel. Uo. lU S. C. 71 ; J.l!acAndrew v.
Scone, 17 C. B. 3; Bm·tlett v. TVes. Un. Tel. Co. 62 Maine, 209.
They are only liable for want of due and ordinary care.

Leonm·d v. N. Y. &c. Tel. Go. 41 N. Y. 571; Ellis v. Am.
Un. Tel. Go. 13 Allen, 22G ; Baldwin v. Tel. Oo. 45 N. Y.
7 4 ( 6 Am. R. 165) ; Sweetland v. Tel. Go. 27 Iowa, 433 ( 1
Am. R. 285) ; Wes. Un. Tel. Oo. v. Neill, 5 7 Tex. 283 ( 44
Am. R. 589) ; Tel. Oo. v. G1'isicold, 37 Ohio St. 301; Breese

384

FOWLER V, TELEGRAPH CO,

v. Tel. Co. 48 N. Y. 132; Tel. Co. v. Hobson, 15 Grntt. 122;
Birney v. Tel. Co. 18 M<l. 341 ; Tel. Co. v. Carew, 15 Mich.
525; Becke,· v. Tel. Co. 11 Neb. 87 (38 Am. R. 356); Tel.
Co. v. Fontaine, 58 Ga. 433; 2 Thompson, Neg. 836; Gralwm
v. Tel. Co. 1 Col. 2J0; White v. Scone, 14 Fed. Rep. 717 ;
Tel. Co. v. Dl'yburg, 35 Pa. St. 298 ; Bowen v. Tel. Co. 1
Am. L. Reg. 685; Stevenson v. Same, 16 Up. Can. Q. B. 530;
De Rutte v. Same, 1 Daly, 54 7 ; Bm·tlett v. Wes. Un. Tel.
Co. supra.
Measure of damages. Priestly v. R. R. Co. 26 Ill. 205 ;
R. R. Oo. v. Hale, 83 Ill. 360; Gray, Com. Ly Tel. § 89;
Mackey v. Wes. Un. Tel. Oo. 1G Nev. 222; Behm, v. Same, 8
Biss. 131 ; IIculley v. Baxendale, 9 Exch. 341 ; G,·ijfin v.
Oolver, 16 N. Y. 490; Squire v. Wes. Un. Tel. Co. 98 Mass.
232; Tel. Co. v. Gmlwm, 1 Col. 230 (9 Am. R. 136, note) ;
Laue v. Tel. Co. 7 Up. Can. C. P. 23; .Hubbard v. Swne, 33
·wis. 558 ( 14 Am. R. 77 5) ; True v. Intanational Tel. Oo. GO
Maine, 9; Catting v. G. T. Ry. Co. 13 Allen, 381; Harvey
v. C. & P. R. R. Co. 124 .Nfass. 421; Weston v. G. T. Ry.
Oo. 54 Maine, 37G; Lord v. 11!lidland Ry. Co. L. R. 2 C. P. 339;
Flame v. Sarne, L. R. 8 C. P. 131; Gee v. Yorks/tire Ry. 6
H. & N. 211; Borl'ies v. Hutchinson, 18 C. B. N. S. 445;
Wilson v. Newport Dock Co. L. R. l Ex. 177; B. C. S. Oo. v .
.Nettles/tip, L. R. 3 C. P. 499; Oo1·y v. Tltmnes Co. L. R. 3
Q. B. 181 ; Oooper v. Young, 22 Ga. 269 ; Waite v. Gilbe1·t,
10 Cush. 177; Inglellew v. Nortltem R. R. 7 Gray, 91;
Woodger v. G. W. Ry. Oo. L. R. 2 C. P. 318.
FosTER, J. This case comes up on report. It appears that
on the evening of August 20, 1883, the plaintiffs, whose business
is that of pork packing, delivered to the defendants' agent, at
Portland, for transmission and delivery, the following night
message:
'' Portland, Aug. 20, 1883.
To H. :E'. Googins, Union Stock Yards, Ill.
Ship one car hogs to-morrow.
Thompson, Fowler & Co."
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The message nevel' having been delivered by the defendants,
this action is brought to recover damages alleged to have been
sustained in consequence.
In defence of the action the defendant introduced evidence
and established the folJowing facts:
At the Union Stock Yards, which are about six miles from
Chicago, the defendant company had only a day office, open
from half past six in the morning till ten o'clock in the evening.
Night messages directed to the Stock Yards, received at the
Chicago office during the night, were necessarily kept in that
office until nfter the opening of the office at the Stock Yards on
the following morning. This despatch was received nt the
Chicago office during the night of August 20-1, and the copy
was hung upon what was called the Stock Yards' hook in the
operating room, awaiting the opening of the office at that place
on the morning of the 21st. About thirty minutes past six that
morning, and immediately prior to the opening of the Stock
Yards' office, a fire suddenly broke out in the operating room of
the Chicago office, and spread with such mpidity that nothing
could be saved from the room, arnl this copy, together with
everything in the room, was destroye(l.
The fire was first discovered in this room upon the back of the
'' switch hoard/' where it is covered ,vith numerous wires necessarily running very close to each other, and was caused by the
crossing of several wires charged with large batteries. This
crossing resulted from atmospheric conditions, the moisture
accumulating on the back of the switch hoard forming a partial
connection between the wires and acting as a partial conductor,
thereby causing the electric current to leave its proper course
with the result as above stated.
That such accidents are exceedingly rare is not disputed, nnd
that there are no improvements known to the art or anywhere in
use by which the possibility of such an occurrence can be
prevented.
In consequence of this fire it became impossible for the
defendant to deliver the plaintiffs' message.
VOL, LXXX.
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This message delivered to the comirnny was written upon a
night message blank, and, after stipulating that the company
would receive messages to be sent without repetition during the
night, for delivery not earlier than the moming of the next
ensuing business day, at reduced rutes, there followed this condition : '' that the sender will agree that he will not claim
damages for errors or delay:;;, or for non delivery of such
messages, happening from any cause, beyond a sum equal to ten
times the amount paid for transmission," etc.
Above the written message were these words: '' Send the
following night message, subject to the above conditions, which
are hereby agreed to."
No evidence was offered at the trial or question raised in
reference to the stipulations and condition, further than what
appears upon the message blank signed at the bottom of the
message. Nor is uny question raised by counsel in argument
before this court in relation to the validity of such a condition as
is found attached to this stipulation or agreement. By its very
terms, if held valid, this condition would relieve the company
from all liability whatsoever for errors, delays or omissions
'' happening from any cause." It would protect them from all
liability happening as the result of their own negligence.
\1/hatever force or effect other c<mrts may give to such conditions,
whether as a regulation of the company or as a contract between
the parties, it is now too well settled hy this conrt to admit of
que::;tion or contradiction, that they are unreasonable and void.
Bartlett v. W. U. Tel. Go. (52 Maine, 209 ; True v. The
International Tel. Go. 60 Maine, 9 ; Ayer v. W. U. Tel. Uo._
79 Maine, 493. As in the case of common carriers, they cannot
contract with their employers for exemption from liability for
the consequences of their own negligence. \Vhether such conditions are reasonable or unrea:::;onable must be determined with
reference to public policy, rnther thnn private contract. Express
Or)lnpany v. Caldwell, 21 Wall. 270.
The defence, however, is based entirely upon other grounds.
No conditions contained in the 8tipulation are relied upon as a
defence in this action. But it is claimed that under the facts in
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the case, concerning which there is no controversy, the defendant
company cannot be deemed guilty of any negligence, and therefore cannot he held to respond in damages. To ascertain the
duties and liabilities of the defendant company we must look to
the nature of the employment, and, except so far as it has limited.
its ordinary obligations by any special stipulation which may be·
held to be reasonable, be governed by the general and WE;lL
established principles of law pertaining to such employment.
It is now perfectly well settled by the great weight of judiciat
authority, that although telegraph companies are engaged in ·what
may appropriately be termed a public employment, and aretherefore bound to transmit, for all persons, me::;sagcs presente<lk
to them for that purpose, thP,y are not common carriers in the
strict sense of the term. To be sure, they are engaged in a
business almost, ·if not quite, as important to the public as.
that of carriers. But while the analogy between the common.
carrier of goods and the common carrier of messagP-s is very
strong, nevertheless thP;ir responsibility differs in a manner
corresponding to the difference in the nature of the services they
perform. The common carrier of goods, in the absence of anyspecial contract or regulation limiting its general liability,.
becomes an insurer of property entrusted to it for carriage.
\Vhereas, in the absence of any contract. or regulation modifying
the liability of telegraph companies, they do not insure absolutely
the safe and accurate transmission of messages as against all.
contingencies, but they are bound to transmit them with care·
and diligence adequate to the business which they undertake,.
aml for any failure in such care and diligence they become
responsible. This appears to be the doctrine now settled by the
courts, and is founded· upon reason. The following decisions
in this country are authority, and may properly be cited in this
connection. Bartlett v. W. U. Tel. Go. 62 Maine, 220-1 ;
Ayer v. Sarne, 79 Maine, 493; Ellis v. Am. Tel. Go. 13
Allen, 232, which holds them to the use of due and reasonable
care, and liable for the consequences of their negligen<.'e in the
conduct of their business to those sustaining loss or damage
thereby. Breese v. U.S. Tel. Go. 48 N. Y. 141; Leonard v.
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N. Y. Albany, &c. Tel. Go. 41 N. Y. 571; Baldwin v. U. S.
Tel. Gu. 45 N. Y. 751; Birney v. N. Y. & Wash. Tel. Go.
l Daly, ,547; N. Y. & TVa1-1h. Tel. Go. v. D1'yburg, 35 Pa. St.
_298 ; Graham, v. W. U. Tel. Go. 1 Colo. 230 ; Sweetland v.
lll. &c. Tel. Go. 27 Iowa, 433 ; W. U. Tel. Go. v. Carew, 15
Mich. 525; W. U. Tel. Oo. v . .Neill, 57 Texas, 283; TVash.
,& 1_V. 0. Tel. Uo. v. Hobson, 15 Gratt. 122; .Pinckney v. Tel.
Co. 19 S. C. 71; Smithson v. U. S. Tel. Go. 29 Md. 167;
Little Bock, &c. Tel. Go. 41 Ark.
A more stringent rule, however, was at fin,t suggested in t\vo
,early ca~es. The earliest one in which the question of the
.liability of telegraph companies aro~e was that of i.WacAncfrew v.
Electi-ic Tel. Oo. 17 C. B. ( 84 E. C. L. 3), decided in England
in 1855. This case by implication only can be said to be nuthority
for holding them to the liability of insurers. It wa:-5 soon followed
in this country by the case of Parks v. Alta Galifo1'nia Tel. Go.
13 Cal. 422, decided in 1859, the only case to be found in which
telegraph companies have been expressly held to be common
caniers and subject to the same severe rule of responsibility.
\Yith this exception, all the American courts which have expressed
any decided opinion upon this question have concurred in the
doctrine above stated.
The degree of care which these companies are bound to use is
to be measured with reference to the kind of business in which
they are engaged. As compared with many other kind::, of
business the care required of them might be called ti great care.''
'While meaning really the same, it is variously stated by different
courts in the decisions to which we have referred,-tt due and
reasonable care," ti ordinary care and vigilance," it reasonable and
proper care," '' reasonable degree of care and diligence," it care
and diligence adequate to the bu8iness which they undertake,"
ti with skill, with care, and with attention," ti a high degree of
responsibility." The::;e are but the varied forms of expressing
the requirement of what is known in law as ordinary• care, as
applied to an employment of this nature, an employment which
is not that of an ordinary bailee. The public, as a general rule,
have no choice in the selection of the company. They have
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none in the selection of its servants or agents. They have no
control over the agencies or instrumentalities used in cornlucting
the husiness of the company. The public must take the agencies
which the companies furnish, and they have no supervision over
its management or methods of performing the service which it
holds itself out as willing and ready to perform. And while we
do not hold that these companies are common carl'iers and subject to the same severe rule of responsibility, we think that those
who engage in the business of thus serving the public hy transmitting messages, should be held to a high degree of diligence,
skill, and care. and should he resporn,ih]e for uny negligence or
unfaithfulness in the performance of their duties.
A telegraph company which holds itself out to the public as
ready to transmit all messages delivered to it, is bound to have
suitable instruments and competent servants, and to see that the
service is rendered with that degree of care and ski11 which the
peculiar nature of the undertaking requires. \Ve do not understand, however, that this duty would impose a liability upon the
company for want of skill or knowledge not reasonably nttainable
in the art, nor for errors or imperfections which ariRe from causes
not within its control, or which are not capable of heing guarde<l
against. White v. W. U. 'Tel. Co. 14 Fed. Rep. 710;
Sweetland v. lll. & -'-Miss. 'Tel. Co. 27 Iowa, 433; Leonard v.
N. Y. &c. Tel. Co. 41 N. Y. 572; Ellis v. American Tel. Co.
13 Allen, 233; Bcu·tlett v. W. U. Tel. Co. G2 Maine, 221.
\Ye think our own court has expressed the doctrine we :1re
discussing in language so fitting that we may he justified in
making the following extended quotation from the case la:::;t cited :
i i To require a degree of care and skill commensurate with the
importance of the trust reposed, is in accordance with the
principles of law applicable to all undertakings of whatever kind,
whether professional, mechanical, or that of the common laborer ..
There is no reason why the business of sending messages by
telegraph should be made an exception to the general mle. This.
requires skill as we11 as care. If the work is difficult, greater·
ski11 is required. It is often necessary to entrust to this mode·
of communication matters of great moment, and therefore the·
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law requires great care. It is necessary to use instruments of a
somewhat delicate nature, and accurate adjustment, and therefore
they must be so made as to be reasonably sufficient for the
purpose. The company holding itself out to the public as ready
and willing to transmit messages by this means, pledges to that
public the use of instruments proper for the purpose, and that
degree of skill and care adequate to accomplish the object proposed. In case of failure in any of these respects the company
would undoubtedly be liable for the damage resulting. This
would not impose any liability for want of skill or knowledge
not reasonably attainable in the present state of the art, nor for
errors resulting from the peculiar and unknown condition of the
atmosphere, or any agency from whateve1· source, which the
degree of skill and care spoken of, is insufficient to guard against
or avoid."
Tnking the facts as proved in the case now under consideration,
and applying the principles of law to them, are the plaintiff.-;
entitled to recover?
They make out a prhna facie case when they show that the
message which the company undertook to send was not delivered
and that damage has resulted. It is not necessary that they
show nffirmatively that the failure to deliver happened through
:my omission of duty by the company or its officers, or from some
defect in the instrnmentalities employed by the company. The
failure to deliver being shown, the legal presumption is that it
wa~ caused by some one or the other of these causes, or of all
combined. It then becomes incumbent on the defendant, if it
would relieve itself from the consequences of such presumption,
to overcome that presumption by showing that in the attempted
transmission and delivery of the messnge, it exercised all proper
care and diligence commensurate with the undertaking, and that
the failure is not attributable to any fault or negligence on its
part. or that of any of its employees. Bartlett v. W. U. Tel.
Co. 62 Maine, 221; Baldwin v. U.S. Tel. Co. 45 N. Y. 744;
vV. U. Tel. Co. v. G1·alwm, l Col. 230; Shear. & Red. on
Neg. § 559; W. U. Tel. Go. v. Wenge1·, 55 Pa. St. 262.
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The case last named was where a messnge, sent by the
p1Hintiff's line to New York, was transmitted only to Philadelphia,
:rnd no reason was assigned for the failure to transmit the messnge
to its destination. The court say: '~ No such reason us the law
would recognize, and indeed no reason nt all, was given for the
failure to transmit the message to its destination. Thus was
presented a clear case of grnss negligence against the company,
in performing its undertaking, ancl u consequent liability to the
plaintiff for such damage as he had sustained in consequence
thereof."
The case at bar is unlilie that. While it is true thnt the
message in this case wns not transmitted to its de~tination, the
defendant here has assumed the burden of proof, after the prima
facie case· of the plaintiffs, and by evfrlence which is uncontradicted has shown that the failure was caused by agencies over
which it hnd no control, and for which it wns not responsible.
The despatch when received at the Chicago office during the
night, was taken from the wire, and the relay copy was hung
upon the Stock Yards' hook to be forwarded the following moming when the office at that pince should open. This is all that
could be done that night. By the terms of the company's
stipulation or regulation to which the plaintiffs, hy their signature
thereto, either assented, or by which they must he held to he
estopped, (B1·eese v. U. 8. Tel. Go. 48 N. Y. 141-2; Grinnell
v. W. U. Tel. Go. 113 Mass. 307) aside from the void condition
of which we have spoken, the message was not to he delivered
earlier than the morning of the next ensuing business <lay. An
earlier transmission in this case was impossible. Immediately
prior to the time for forwarding the message over the line
communicating with the Stock Yards, a fire suddenly broke out
in the operating room, and before anything could he rescued, the
whole room was enveloped in flames and this mesimge destroyecl.
The origin of the fire, as we have stnte<l and as the evidence
shcnvs, was due to atmoRpheric conditions and influences over
which the defendant company had no control. There ·were no
improvements known or anywhere in use which could guard
against the possibility of such an occurrence. If the company
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ought to have foreseen that such an accident might happen, or if
such an occurrcnce could reasonably have been anticipated, and
it could have been guarded against, then the omission to provide
against it might be held to be nctionahle negligence. But the
facts as they appear in the case rebut any negligence on this
ground. That it was likely to occur was only a possibility.
The fire does not appear to have originated throu,~h any fault or
negligence of the company or its employees, or through any
imperfection in the chernicnls, metals, machinery or implements
used hy it, which, by any skill or knowledge reasonably attainable
in the present state of telegraphy, could be guarded against.
'The facts proved bring the case within the {1ecisions to which
we have referred in another part of this opinion, and upon those
facts and the lnw it is the opinion of the court that the plaintiffs
cannot prevail.

Judgnwnt fo1· defendant.
PETERS, C. J.,
JJ., concurred.

FRED

A. H.

vYALTON, DANFOUTH, VIRGIN

PILLSBURY

Penobscot.

v.~.

EPHRAIM

C.

SwEET

and

LIBliEY,

and another.

Opinion June 9, 1888.

Practice. Requestecl instructions. Expression of opinion. R. S, c. 82, § 83.
A requested instruction, which has no basis in the testimony in the case,
should not be given.
To refuse to give such an instrution is not expressing "an opinion upon
issues of fact arising in the case,'' contrary to the provisions of R. S., c.
82, § 88.

ON exceptions.
An action for damages sustained by plaintiff by reason of an
injury to his mare while in the keeping of the defendants.
At the trial the defendants asked the court to instruct the jury
as fo1lows: 11If the sorrel horse, Jim, was an ordinary safe horse,
nml, while properly hitched and standing in his stall, kicked the
plaintiff's mare, the defendants' duty as bailees for hire \vould
not make them liable.~,
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This request was refused, the prrn;;iding justice remarking, iir
do not regard this request :is bcing in accordance with the
evi<lenee. It is upon a state of facts which the evidence does not
warrant."

Barker, Vose and Barker, for the plaintiff, cited: Copeland
v. Copeland, 28 Maine, 525; Penobscot R. Go. v. White, 41
:Maine, 512; Lu1'Cl v. l[ennebunkpor·t, 61 Maine, 463; }Vcdte
v. Vose, 62 Maine, 184; Powers v. 11fitchell, 77 Maine, 361 ;
Roberts v. Plaisted, 63 Maine, 335 ; State v. Pike, 65 Maine,
115; Soule v. Winslow. 66 Maine, 447; Stearns v. Janes, 12
Allen, 582; Gorn. v. Tarr, 4 Allen, 315; Com. v. 111cCann,
97 Mass. 580; Coker v. Ropes, 125 Mass. 577; 1Vo1·thcoate v.
Bachelder, 111 Mass. 322; Stone v. Sanborn, 104 Mass. 319;
Sal01nan v. Hathaway. 126 Mass. 482; Pratt v. AmJterst, 140
Mass. 1G7; Wilson v. Lawrence, 139 Mass. 318; Whitehead
& A . .._W. Go. v. Ryder, 139 Mass. 366; Carte1· v. Go.fl, 141
Mass. 123 ; State v. Sm,ith, 65 Maine, 269 ; State v.
111cDonalcl, 65 Maine, 4(35 ; Grows v. Maine Gen. R. Co. 67
Maine, 100; McLellan v. Wlteeler, 70 Maine, 286.
Be1·tram L. Snii'th, for defendants.
The defendants claim that the judge in refusing the requested
instruction expressed an opinion upon issues of fact arising in the
case in violation of the R. S., c. 82, § 83.
It will be observed that in plaintHf's brief he cites no
decisions whatever, decided subsequent to the statute invoked by
us. Neither do the decisions since help his case. The decision
since ( 70 Maine, 286, and 73 Maine, 316) construing the statute
are based upon the fact that the facts in the cases were not in
issue and were uncontroverted.
DANFORTH, J.
The requested instruction was properly
refused for want of merit. The issue involved the degree of
care exercised by the defendants in keeping the plaintiff's mare.
No matter therefore how good the care exercised in keeping their
own horse, alleged to have done the injury; if that injury was
caused hy the defendants' negligence in regard to the mare. they
would not be relieved from liability. The request asks this relief
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simply upon the ground that defendants' horse "was an ordinary
safe and gentle horse, and properly hitched and standing in his
stall," when the injury was done. This is evidently insufficient.
It may have been that the stall was not a proper one; it may
have been negligent to have put the horse into such a stall by
the side of the mare, or the mare may have been improperly
hitched.
Besides it does not appear in the exceptions that the judge had
not fairly and clearly given a11 the law applicable to the cnse. In
such a case it is no part of the duty of the court, hut in many
cases would be very objectionable to give the same law in answer
to a request, in which is embodied hypothetical facts, grouped
together in such a manner as to give them undue prominence and
weight with the jury and tending to draw their attention from
other facts equally important.
But it is claimed that the judge expressed an opmwn in
refusing the request. Whnt that opinion was is not stated and no
where appears in the exceptions. What he did say in substance
and effect, ,vas that there was no evidence in the case which
i,vould justify such an instruction. This if true would justify
the refusal of the request even if in the abstract it should be
sound law. R. S., ch. 82, § 83, requires that "the presiding
justice shall rule and charge the jury
upon all matters
of law arising in the case, but shall not, during the trial including
the charge, express an opinion upon isRues of fact arising in the
case." It does not require that he shall instruct the jury upon
questions of law not arising in the case especially when based
upon hypothetical facts founded upon testimony not in the cuse.
This fatter course, as already seen, is nearly ns objectionable as
the omission of some portions of the law that is involved. It
tends to confuse the minds of the jury and does injustice to the
opposing party as it almost necessarily leads the jury to the
conclusion that there is testimony in the case from which they
may infer the existence of the facts assumed. To give an
opinion upon the force and effect of testimony which is in the
case, is one thing, and to state that there is none tending, or
sufficient to prove a given fact, is another and a very different
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thing. The former is prohibited by the statute, the latter is not,
and by necessary inference at least it ::,till remains the duty of
the court on all occasions requiring it, to refuse all requests
.10t shown to have a basis in the testimony. In this case no such
foundation appears.
The request was therefore properly refused not only for its
want of merit, but also for its want of testimony as a basis.
Exceptions overruled.
PETERS, C. J., WALTON, LIBBEY, EMERY and HASKELL, JJ.,
concurred.

CHESTER G. ROBINSON, appellant, vs. SAMUEL CHASE.
Cumberland.

Opinion June 12, 1888.

Insolvent law. Discharge. Practice. Waiver.
When, on the return day of the petition of an insolvent debtor for a discharge, a creditor appears to object and files a motion for an extension of
time for filing his objections, the court of insolvency has power to grant the
motion and fix a future day for filing the objections.
The debtor waives his right to object to the extension if he does not make
his objection known until after taking his chances at the trial of the issues •
raised by the creditor's objections to the discharge.

ON exceptions.
An appeal from a final decree of n court of insolvency denying
the appellant a discharge. The point is stated in the opinion.

Frank and Larrabee, for the debtor.
Enoch Knight, for the creditor.
LIBBEY, J. \\Te feel clear that the court of insolvency on the
return day of a notice on the debtor's petition for a discharge had
the power to enlarge the time in which creditors might file their
objections, to the debtor's right to a discharge. We think it a
power inherent in the court having full jurisdiction over the
subject matter. But if the debtor had a legal right to object
thereto, by making nu objection to the extension and appearing
at the time fixed for a hearing after the objections were filed and
going to trial before the court upon the issues raised by the
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objections, he waive<l any right ,vhich he had to object to the
extension. He could not elect to go on without objection und
take his chance in the trial of the issues raised, and if the decree
should be against him then for the first time in the appellate
court claim that the decree should be set aside because the
creditors were improperly in court.
Exceptions overruled.
PETERS, C.

J.,

,VALTON, VIRGIN, FOSTER

and

HASKELL,

,JJ.,

concurred.

RUSSELL

s. BRADBURY
vs.

FIRE INSURANCE ASSOCIATION OF ENGLAND.
SAME

vs.

NORWICH UNION

SAME
SAME
SAME

vs.

vs.

vs.

Furn

INSURANCE SocIETY.

vVEsTERN AssuRANcE CoMPANY.

WESTCHESTER FIRE INSURANCE COMPANY.

NORTH BRITISH AND MERCANTILE INSURANCE COJ.\IPANY.

Androscoggin.

Opinion ,Tune 12, 1888.

Fire insurance. " Contained therein."
A fire policy on plaintiff's "frame stable building, occupied by assured as
a hack, livery and boarding stable," specifically described; and '' on his
carriages, sleighs, hacks, horses, harnesses, blankets, robes and whips, contained therein," does not cover damage by :fire to the plaintiff's hack, while
in a repair shop one-eighth of a mile away, on another street, in the city,
without the knowledge or consent of the insurer, for the temporary purpose
of being repaired.

ON report.
The opinion Rtates the case::; and essential facts.

Oeorge C. and Clzades E. Wing, for plaintiff.
It would be expected that a man having a hack would use it
for funerals, weddings, going to places of entertainment generally,
hotels, and, if necessary, to repair shops for tempomry repairs,
and that such a use would not be inconsistent with the contract
of insurance. In support of this position we citr, Lyml8 v.
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Prom~clence and Washin,qton Insurance Co. 13 R. I. 34 7 ; S. C.
43 Arn. Rep. 32; also Holb1·ook v. St. Paul Ffre and 1Warine
Ins. Co. 25 Minn. 229. The court in this case says· ii Contracts
of insurance are presumed, unless the language forbids it, to be
made with reference to the character of the property insured
(luring the owner's use of it in the ordinary way, and for the
purpo::;es for which such property is ordinarily held and used,"
etc., etc.
Again, T'he London ancl Lancaster Fire Ins. Co. v. Graves,
Kentucky Court of Appeals, Feb. 21st, 1883. Two buggies
,vere insured against fire and described as contained in a frame
building, occupied as a livery stable. These were destroyed by
fire while temporarily removed from tho buil<ling for repairs, and
it was held that the insurers were liable. J.lfcCfore v. Girard
Ins. Co. 43 Iowa, 349; Everett v. Continental Ins. Co. 21
Minn. 76; Lon:;ueville v. vVestern Insurance Co. 51 l(nvu, 553.
i: Briefly stated, the rn le seems to be that the temporary removal
of property ( whether occasional or habitual) in pur::;uance of a.
use which is the certain and necessary consequence arising from
the clrnractei: of the prnperty, without any change in the ordinary
plaee of keeping, will be no defence to an action on the policy."
The reasoning of Lord MANSFIELD, allowed in the case of the
marine in8urunee, applies exactly to this question. Pelly v.
Govenio1· & Go. and Royal Exchange Assimmce, 1 Burr.
341; Holbrook v. St. Paul Ffre ancl ilfw·ine Insiu·ance Go. 25
Minn. 229.
Nathan and Hen1·y B. Cleaves, for the defendant in each
case, cited: 'VVood, Insurance, 110; Blodgett, Fire Insurance,
22; Wc1ll v. Ecist River Mttt. Ins. Co. 7 N. Y. 370; Annapolis
B. R. Co. v. Baltinwl'e Ins. Co. 32 Md. 37 (5 Bennett, F. I.
Cas. 258) ; Maryland Fire Ins. Co. v. Guscl01j', 43 :Vld. 500
( .5 In~. L. J. 384) ; Lycoming Go. v. Upclegojl, 40 Pa. St.
311 (4 Bennett, F. I. C. 565); Prov. & Wor. R. R. Co. v.
Yonkers Fire Ins. Co. 10 R. I. 7 4; Lewis v. Sp1·ingfielcl Ins.
Co. 10 Gray, 159; Fair v. Manhattan Ins. Oo. 112 Mass. 320;
Eddy Street Found1·y Go. v. Hampden S. & J.lf. P. Ins. Co.
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1 Cliff. 306; Williamsbury City F. Ins. Co. v. Cary, 83 Ills.
453 ( 6 Ins. L. J. 493) ; Leibenstein v. Etna Ins. Oo. 45 Ills.
313; Wood v. Hartford Ffre Ins. Co. 13 Conn. 544;
Alexande1· v. Germania Ins. Co. 66 N. Y. 464.
LIBBEY, J. These actions are on fire policies, and being
substantially :tlike were tried together and come to this court in
one report. The first four policies insure a certain sum on the
plaintiff's" frame stable building, occupied by assured as a hack,
livery and boarding stable, situated on the north side of Court
street, Auburn, Maine," and "five hundred dollars on bis
carriages, sleighs, hacks, hearses, harnesses, blankets, robes and
whips contained therein." The fifth does not insure the building,
but insures fifteen hundred dollars on the same kincls of personal
property f~ stored in the private frame stable occupied by assured
and situated near east side of Main street, Auburn, Maine."
The loss claimed by the plaintiff is for damage by fire to a
hack not in his stable named in the policies at the time of the
damage, but in a repair shop of one Litchfield, on another street
about one-eighth of a mile distant, where it had been removed
the day before the fire without the knowledge or consent of the
defendant, and it is admitted that the board rate for in:mrance
on Litchfield's repair shop und contents was one per cent more
than on the plaintifl''s stable on Court street.
The damage to the hack by fire while at Litchfield's shop is
admitted, and no question is made us to the sufficiency of the
notices. The only contention between the parties is, whether
the insurance attached to and followed the plaintiff's carriages,
hacks, etc., whet~ removed from his stable to another place for
repairs or some other temporary purpose, or was limited to such
carriages only as were at or in the stable named at time of loss
or damage.
Upon this question there appears some conflict among the
authorities. The general rule ~tated by text writers and held by
the general current of decided cases hi, that place where the
personal property insured is kept is of the essence of the cont1·act, us by that the character of the risk i~ largely determined,
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nnd the property is covered by the policy only while in the place
described. Wood on Ins. p. 110; Blodgett on Fire Ins. p. 22;
Eddy Sfreet Iron Foundry v. The Haniprlen S. & M. F. Ins.
Co. 1 Cliff. 300; Annapolis & Eldridge R. R. Uo. v. Baltimore
Ins. Co. 43 :Md. 506 ; Fi'.tchburg R. R. Co. v. Chm·leston M.
F. Ins. o. 7 Grny, 64.
The following cases are cited us establishing an exception to
the general rule and as sustaining the plaintiff's contention.
Euerett v. Continental Ins. Co. 21 Minn. 76; Holbrnok v.
St. Paul F. & M. Ins. Co. 25 Minn. 229; McOlu1 e v. (]frard
Ins. Co. 43 Iowa, 349; Longueville v. Western Ins. Co. 51
Iowa, 553 ; Lyons v. Providence JVasltington Ins. Co. 13
R. I. 347.
vVe think a careful examination of all these cases will show
that the chattels insured are so described in the policy that they
can be identified without reference to the building or place where
they ,vere kept, and the courts held that the words "contained
in" a certain building, or kept in a certain building or place, ,vas
a part only of the det-icription of the chattel, and if from its
nature, character or ordinary use, the parties must have understood that it was to be out of the building or place a part of the
time in ordinary use, the policy should be held to cover it while
so out. This is going to the verge in construing the language
used by the parties in a contract, when, ordinari·ly, it does not
bear such meaning. But this case does not appear to us to be
within the authority of those cases.
The policies in suit do not insure_ a particular carriage 01· hack
by any description by which it can be identified without reference
to the stable. They do not insure all the plaintiff's carriages,
hacks, etc., used in bis livery business, contained in the stable
described. It cannot be held that they cover only such carriages,
hacks, etc., as were contained in the building named at the date
of the policies. From the nature of the plaintiff's business, it must have been in the contemplation of the parties that the
chattels named might be changed from time to time during the
year, some sold, some worn out, some destroyed by accident,
und others put in to take their places. The policies are similar
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to an insurance of a shop keeper on his stock of goods in his
shop, or of a railroad cornpany on its rolling stock on its road,
constantly changing. In such case the property insured can be
aseertained only from the place of business nnmed. Lyons V.
Providence Washington Ins. Oo. 13 R. I. 347 ; Eclcly Street
Iron Pounrfry v. Hampden S. & M . .F'. Ins. Co. 1 Cliff. 300;
Ring v. Phcenix Assurance Oo. Mass. N. E. R. V. 5, No. 14,
p. 387. The policies insure such of the plaintiff'::; cardnges,
hacks, etc., as a.re contained in his stable at the time of loss.
\Ve can see no other way of identifying the property covered hy
the policies. It cannot be that the policies should he so construe<!
that they will cover a hack once put into the stable and then
taken out, wherever it may be. The language of the contract
is not apt to embrace such a risk. The risk might thus he
mcreased two fold or three fold, and still if the contract must be
com-trued as covering it, it is not a forfeiture of the policy for
an increase of the risk. It is simply the risk contemplated by
the parties. .F'itchburg R. R. Co. v. Charleston JI. F. Ins.
Co. 7 Gray, p. (ifi.
The view we take of the fil'st four policies makes it unnecessary
to consider whether the terms of the fifth policy should receive
a construction more strongly against the plaintiff. They are
certainly no more favorable to him.
The actions are not sustained.

Judgment for the cleferulcmts in each action.
PETElrn,

C. J.,

vVALTON, VIRGIN, FoSTER

and

HASKELL,

JJ.,

concurred.

RocKLAND,

Mr.

DEsEnT AND SULLIVAN STEA:\JBOAT CoMPANY

vs.
ARTHUR SEWALL,

Knox.
Co1poration.

administrator.

Opinion June 12, 1888.
Stock subscription.

TVaiver.

An agreement ~ignecl by t,evcral to form a corporation under the general
statute, fixing the capital stock at forty thousand dollars, by which each
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agrees to contribute towards the capital the sum set against his namei is
not an agreement to take and pay for a certain number of shares of the
capital stock when the corporation is formed, and no action can be maintained upon it by the corporation, unless the whole amount of the capital is
subscribed and taken, or there is a waiver of such subscription by the
subscriber.

ON report.
Assumpsit to recover the par value of ten shares of capital
stock which the plaintiff alleges the defendant's intestate agreed
to take and pay for, by signing an agreement to form a
corporation with a capital stock of forty thonsand dollars and to
take and pay for ten shares of the same.
The point is stated in the opinion.

A. P. Gould, for the plaintiff.
This case is not dissimilar from the case of R. R. Go. v.
l1insnian, 77 Maine, 370.
For authority in that case reference is made to l1ennebec & P.
R. R. Go. v. Jarvis, 34 Maine, 360.
The decision in the latter case is quoted and its reason
expressly sanctioned in R. R. Go. v. Buck, 65 Maine, 536.
In R. R. Go. v. Veazie, 39 Maine, 571, the charter
provided the minimum number of shares, nnd that number was
not subscribed.
The authorities cited by the court in the former opinion are in
conflict with the equitable and sensible decision of our own court.
The attention of the Nfas::mchusetts court seems not to have been
dmwn to the distinction made by our court.
If there had been no organization of a corporation there could
be no question hut that Mr. Sewall would have been responsible
to contribute to his associates the sum of one thousand dollars
towards the construction of the steamer. This liahi1ity became,
by force of the organization into a corporation, a debt due to thnt
body, upon the prineiple settled in many cases where the
subscription was before the charter was obtained. I1. & P. R.
R. Go. v. Palrner, 34 Muine, 366; Penobscot R. R. Go.
v. Dummer, 40 Maine, 172; Thompson v. Page, l Met. 565.
VOL. LXXX.
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Sewall was a member of the col'poration and became such hy
signing the preliminary articles of agreement, and as such was
affected by all its corporate doings. The record of its doings is
the most proper evidence of the proceedings of the corporation.
Penobscot & If". R. R. Co. v Dunn, 39 Maine, 587; R. "!?. Co.
v. Dummer, 40 Maine, 172.

U. W. Larr-abee, for defendant, cited this case: 78 Maine,
167; 1 Chitty's Pl. (12 Am. ed.) 320; Cabot &e. Bridge v.
Chapin, 6 Cush. 53 ; vVood's Field, Corporations, § 78 ; K. &
P. R. R. Co. v. Watel's, 34 Maine, 369.
LIBBEY, J.
This action has already been before this court
'When it was held that upon the evidence as then reported, it was
not maintainable, 78 Maine, 167. The case was then carefully
and fully considered, and unless as now reported there is some
element in it not then before the court which should change the
result, we must affirm that decision. Upon a careful examination
of the report the only new evidence that we discover is that
tending to show that Edward Sewall, the defendant's intestate,
was present when some negotiations were had by a committee of
the associates, prior to the organization of the corporation, with
one Fessenden for the construction of a steamboat for the use of
the corporation when formed, and although not a member of the
committee, at some ~tage in the negotiations participated in the
general conversation in regard to the contract; but the contract
was not made until sometime afterwards, and it does not appear
whether he advised the making of the contract or opposed it. If
he advised it we do not see how it can affect his liability in this
case. This action is not upon that uontract seeking to charge
him as one of the contracting parties, nor is it in behalf of the
other associates for a contribution by him towards the payment
for the boat. But it is upon the contract signed by him for
what he agreed to contribute towards the capital stock of the
plaintiff corporation when organized. And the question here is
whether he is legally liable to the plaintiff on that contract.
Thn,t question was determined hy this court by its former
decision. But we are urged by the leamed counsel for the plaintiff
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to reconsi<ler the case and to reverse that decision. It is claimed
by him, that Mr. Sewall's contract was to take and pay for ten
shares of the capital stpck of the corporation when organized
unconditionally and without regard to any assessments, and that
the case comes directly wHhin the authorities in this state cited
by him in which the defendant has been held liable on such a_
contract. We think the error is in treating Mr. Sewall's contract
as an unconditional_ one to take and pay for ten shares of thestock whether the capital was all subscribed or not. The,.
agreement signed by him was one signed by the several associates.
agreeing to form a corporation for the purpose therein specified,.
and fixing the capital stock at forty thousand dollars, divided!
into shares of one hundred dollars each. And the parties agreed,
to contribute toward the capital of the company thus fixed the,
sum of money that they might severally place against their names.
Sewall signed, placing against his name· ten shares. T~1is was.
equivalent to an agreement by him to contribute a thousand
dollars towards the capital of the corporation fixed at fortythousand dollars. We think fairly construed that his liability
was to depend upon the capital stock being all subscribed for·
and taken, that he was to contribute one-fortieth of the capital.
Clearly it cannot be held that his undertaking was to become a.
stockholder in a corporation having for its object the purchase•
and running of a steamboat as specified in the ugreement with1
only five thousand dollars of its capital subscribed for, so that.
he would bear one-fifth of the liability; and this we understandl
to be the ground upon which it was before decided.
There is nothing in the evidence reported which can be held!
to prove that Mr. Sewall ever modified the contract declared.
upon by, in any way, waiving his right to have all the capital:
taken. \Ve think the case is clearly within the doctrine of'
Eaton v. The Pacific Bank, 144 Mass. 260.
Judgment for tlze defendant.
PETERS,

concurred.

C. J.,

WALTON, VIRGIN, FosTER

and

HAsirnLL,

JJ.,
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REBECCA

,J.

ROGERS,

Cumberland.

appellant, vs.

JAMES

E.

MARSTON.

Opinion June 12, 1888.

Probate practice. HP-ir. Execiitor ancl aclministrator.
'The next of kin nncl heir at law of a testator has sufficient legal interest in
the estate to authorize him to petition the probate c_ourt that the executor
be rcqnirecl to render his final account .

.ON report of facts agreed.
Appeal from the decree of the judge of probate.
The facts are stated in the opinion.

John A. Waterman and G. W. Goddanl, fo1· the appellant,
(cited: Davis v. 8. D. -'--Vo. 2, in Bradford, 24 !\Taine, 351;
Estes v,. S. D. 19, in Bethel and 11/Won, 33 Maine, 171;
Tflhittier v. Sanborn, and al. 38 Maine, 34; Jordan v. S. D.
No. 3, in Li.~bon and Webster, 38 Maine, l(H); 1Vorton v.
Soule, 75 Maine, 386; S. D. No. 3, in Sanjonl v. BJ'Ooks, 23
Maine, 543; R. S., c. 11, § § 40, 4,8; R. S., c. 3, § 51; Bugbee
ancl u,ife v. Sargent and al. and cases there cited, 23 Mnine,
2il ; R. S., c. 7 5, § § 1, 7 ; Walke1' v. Bmdbury, 15 Maine,
207, 210, 216; Potfr.1·, Judge, v. Gun1,tninvs, 18 .Maine, 55 ; R.
S., c. 64, § 9, p. 3; § § 55, 5G; Veazie Bank v. Young, 53
Maine, 5G0; nlso Fan·a.1' v. Parke1', 3 Allen, 556; Sniith v.
Shennan, 4 Cush. 408; Boynton v. Dyer, 18 Pick. 1; Smith
v. Brad.street, 16. Pick. 2G4; Lawless v. Rea,qan, 128 Mass.
5~)2, un<l Pie1·ce, E.-cr. v. Gonld, a i\fassachusetts case decided
in Essex county in January, 1887.

lV. F. Lunt, for the (~efendant.
11

School districts, whether a part of one or more towns, which
have exercised the privileges of a district for one year, are
presumed to he legally organized ; ancl all districts legally
organizecl are corporations with pmver to hold and upply real
and personal estate for the support of schools therein, and to sue
and be sued." Section 40, ch. 11, R. S. The power to sue
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and he sued gives to a corporation the right to settle or
compromise cl:iims.
When a city has a judgment from which an appeal is ahout to
be taken, the council mny, if done in good faith, cancel the
judgment on the payment of costs, and such an agreement, ,vl1l n
executed, is binding upon the corporation. Pdersbw·g v. ·
Mapp in, 14, Ill. 193 ; Supervism·s v. Bowen, 4 Lansing, 24 ;
1 Dillon on M. Corp. § 398.
The duties by law imposed upon a school <fo,trict as a
corporation are of n puhlic character, and all its pmvers are
directed to the education of per:-,ons residing therein.
The purpose:-, for ,vhich such a corporation exists are of a
charitable nature, and almost all gifts for educational purposes
are held to be charitable. 2 Peny on Trnsts, § 700; Jackson
v. P!tillips, 14 Allen, 552; Swasey v. Ama. Bible So. 57
Maine, 527; Tainte1· v. Glade, 5 A1len, 6G. If the school district
i:-; a mere trustee, it is not within its power to annul the tmst.
It may refuse to perform the duties of the tru~t, hut it c:mnot
affect the action of the will.
If the district is a trustee, (the children of the district being
tho cestui que trust,) and has :ihused its trust, an heir at Ia w of
the testator is not specially injured.
'~If the trustee of a charity abuse the trust, misapply the charity
fund or commit :t breach of the trust, the property does not
revert to the heir or legal representative of the donor, unless
there is an expres~ condition of the gift, that it shall revert to
the donor or his heirs, in c;tse the trust is abused."
Brouni v· .

.ZJfeeting St. Baptist Soc. 9 R. I. 17 7.
The rights of the beneficiary do not depend upon the trnstee't:i
acceptance. 2 Porn. Eq. 1007.
~'Heirs and personal representatives of a donor have ll(>
beneficial interest reverting or accruing to themselves from the
breach or non execution of a trnst for a charitable use. Sctnde1·80n v. TV!tite, 18 Pick. 328; Dublin's Cm.;e, 38 N. H. 459;
Chapin v. School Di8t. 35 N; H. 445; Hadley v. Hopkins, ·14
Pick. 241. And numerous cases cited in note 1, to secti(jn 7 44, 2·
Perry on Trusts.
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LIBBEY, J.
The matters in contention between the parties
in this case arise in the settlement of the estate of Crispus _Graves,
who died testate in 1879. His will was probated and the
respondent was duly appointed and qualified as executor in
April of that year. By his will the testator first provided that
his brother, Ebenezer C. Graves, have his maintenance out of his
estate dul'ing his life. The second clause in the will is as follows:
''After the decease of said Ebenezer I give, devise, and bequeath
to school district numbered five, in the. town of Falmouth, all
the residue of my estate, both real and personal, wherever the
same may be found, for the purpose of educating the children of
said district." Ebenezer died September, 1884. On the third
Tuesday of February, 1885, the respondent settled, in probate
court, hi~ first account as executor, by which there appeared in
his hands balance of five thousand four hundred five dollars
and thirty-three cents.
The petitioner is of next of kin, and one of the heirs at law of
s,tid Crispus Graves, and in April, 1886, she petitioned the
probate court that said executor be required to settle his final
amount of his administration of said estate. In June, 1886, the
re::-;pondent appeared and filed his answer to the petition, claiming
that the petitioner had not by law nor by the provisions of the
will, any interest in the estate.
In support of his answer, the respondent relies on a release
from said district, dated .April 10, 1885, executed by one
·wilder, agent, duly authorized therefor by vote of the
district, by which the district, "in consideration of the sum of
four hundred dollars, ($400) the receipt of which is hereby
acknowledged, do hereby release, compromise, settle and
discharge its claim against James C. Marston, executor of the
last will and testament of Crispus Graves, late of Deering,
deceased, for all sums of money due it or clainied by it under
said will, as shown by said Marston's account."
By this it appears that the school district, for four hundred
dollars released all claim it had as residuary legatee, and it would
.seem that the respondent, in his said capacity, still holds in his
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hands, belonging to said estate, five thousand fifty dollars and
thirty-three cents.
After hearing the parties, the judge of probate adjudged "that
the petitioner, though one of the heirs at law and next of kin of
said deceased, is not by law, nor the provisions of the will of
the deceased, interested in said estate or the subject,'' and
decreed that the petition be dismissed.
vVe think this decree erroneous. The question is raised and
discussed by counsel whether a school district can take by devise.
property to be held in trust for the education of itR children.
The question is not free from doubt; much may be said on both
sides, but the school district and all the heirs at law, interested
in the question, have not been notified and are not before the
court, and, as the decision of the question is not necessary, in
our opinion, to the r~sult of the case before us, we do not
decide it.
If a school district can take by devise, money to he held an,d
used for the education of its children, it can only be hy direct
vote of the district in legal meeting, accepting it. If taken and
held for such a trust, the court has jurisdiction to enforce the
execution of the trust, nnd if the fund should be lost by
embezzlement, misappropriation, or negligence, a decree might
be rendered therefor against nll the inhabitants of the district, so
that the matter might interest mnny who would receive no direct
benefit. The case does not show any such acceptance. The
vote to discharge nny claim it might have before acceptance, for
a small percentage cannot be held to be an acceptance of the
devise by the district.
·
Then if the school district took by the devise, and released,
five thousand dollars of it in the hands of the executor, it presents
a proper question for the deci:-;ion of the court whether he does
not hold it, in his capacity, for the henefit of the heirs of his
testator.
But the first step in the litigation is the settlement by the
executor of his final account. Until that is done it cannot he
assumed that there will he anything in his hands for distrihution.
When that is done, if there is anything remaining in his hando,
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the questions to which we have allu<led, can properly be raised
hy a petition for a <lecree of distribution, or by hill in equity,
when all the parties intereste(1 "·ill he summoned in and have a
right to be heard. \Ye only decide now, that an heir at law has
a riglit to petition the probate court that the executor be required
to settle his final account.
Decree of prnbate cou1't 1·eveJ'8ed. Re8pondent
1'equirecl to :•;ettle hi8 final account as pmyed
fo1·. Case ,,·ernanded to pl'Obate court fol'
fm·t!ta proceedings.
Pi~T~itS

C. J.,

\VALTON,

VrnGrN, FOSTER and HASK~LL, JJ.,

concn1Ted.

II. A. Dow vs. Jom, D.
Cumherlau<l.
Practice.

MAHCH.

Opinion tfone 12, 1888.

JVant of sc1Ticc.

~,1<:i judgment.

It is corrP,ct to refuse to allow jndg-ment, when from an in::-pection of the
oflicer's return it appears that the senice, by snmmous, was only thirteen
days before the court.

Ox exception::; from superior court.
The opinion states the point.

E. H£nq ancl Oeorr;e 0. llopkiirn, for plaintiff.

vY c think the ruling of the judg·e that the defendant did not
waive the defect in the service by making no nppcar::mce, wns
e1Toneous.
The waiver consists in the neglect by the defendant to do that
without which the objection becomes of no avail, that is to plead
in abatement, or make the motion, within the time limited in the
rules. Hray v. Li'bby, 71 Maine, 281; Riclw1·cl8on v. Ri'clt,
GG 1'.Iaine, 252 ; Snell v. Snell, 40 l\Iaine, 307.
C. J. The question is whether a judge can refuse
to allow judgment to go in an action in which, on inspection of
the officer's return on the writ, it appears that service, by
summons, was made only thirteen days before the return day of
PETERS,
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the writ, the defendant failing to appear in the action. The
refusal of the judge was correct. The law requires the service
to be made fourteen days before the return term. Anything
less than that is not a legal service, in other words, is not a
service. And a defendant may rely in such case on a want of
notice as an excuse for his non appearance in the action. He
may expect that an improper judgment will not be accorded
against him. If a thirteen days' service will do, then one day's
notice would do just as well.
The cases are entirely different from this, in which it has been
held, as in Snell v. Snell, 40 Maine, 307, that an appearance,
though special, cures a defective service, unless seasonable plea
or motion be made after appearance to take arl.v:mtage of the
defect. A defendant in such case waives an insufficient ~ervice,
if he appears to object to it, but fails to make his objection as
required by the rules of court, and his appearance stands for all
purpose8. The presumption is that he assents to the service,
and appears generally, having taken no steps to indicate to the
contrary.

Exceptions overruled.
v\.,.ALTON,

Vnwrn,

LIBBEY,

FoSTER

and

HASKELL,

,J,J.,

concurred.

MARY

M.

SHOREY

Kennebec.

vs.

JOHN

D.

CHANDLER.

Opinion June 18, 1888.

Pleadings. Allegation of time. Amendments. Practice.
"\Yhen the allrgation of time, is stated in a declaration, as "on divers days and
times between" two given elates, the writ will be adjudged bad on general
demurrer.
An amendment to a declaration cannot be allowed, except upon payment of
costs, when exceptions have been taken to the overruling of a general
demurrer, until the exceptions have been passed upon by the law court.

ON exceptions from the superior court. The exceptions were
to the ruling of the court in overruling a general demurrer to
the declaration.
The point is stated in the opinion.
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Edmund F. Webb and Appleton Webb, for plaintiff.
This action is based upon section forty-nine of chapter
twenty-seven of the Revised Statutes as follows:
"Every wife, child, parent, guardian, husband or other person,
who is injured in person, property, means of support or otherwise, by l:J.11Y intoxicated per8on, or by reason of the intoxication
of any person, has a right of action in his own name against any
one, who by selling or giving any intoxicating liquors, or otherwise, has caused or contributed to the intoxication of such person,
and in such action the plaintiff may recover both actual and
exemplary damages."
The demurrer being general, we are unable to anticipate what
position or points the defendants may raise. We suggest,
however, that under a general demurrer he cannot attack the
fir:-;t count in the writ, because it is defective in form. We refer
to Mahan v. Sutherland et als. 73 Maine, 158. In that case,
the demurrer was special and related to the form of the ,vrit.
APPL-ETON, C. J., says on p. 161: "A special demurrer as to
formal defects not specially assigned, is to be regarded as a general
demurrer." And cites Tucker v. Randall, 2 Mass. 283.
In Bryant v. Tidgewell et als. 133 :Mnss. 86, the declaration
alleged that on divers days and times between the dates specified,
the defendant sold intoxicating liquors to the plaintiff's husband
The court held, that it was open to the plaintiff to
prove sales of intoxicating liquors which produced intoxication
in her husband, on several occasions between the dates stated in
the writ.
Upon the question of amendments counsel cited: R. S., c. 82,
§ § 23, 10, 13; McGee et al. v. Mc Gann, 69 Maine, 79;
Gilmore v. Mathews, 67 Maine, 517; Chase v. Kenniston, 76
Maine, 209; Heath v. Whidden, 24 Maine, 383; Wilson v.
Widenham, 51 Maine, 566; Haley v. Hobson, 68 Maine, 167;
Simpson v. Norton, 45 Maine, 281; Page v. Danforth, 53
Maine, 174; Solon v. Per1·y, 54 Maine, 493; Bean v. Ayers,
67 Maine, 482; Hayford v. Everett, 68 Maine, 505; TVyman
v. D01·r, 3 Maine, 183; Clapp v. Balch, Icl. 216; Foster v.
Haines, 13 Maine, 307; Newall v. Hussey, 18 Maine, 249;
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Carter v. Thornpson, 15. Maine, 464; Bragg v. Greenleaf, 14
Maine, 395; Mathews v. Bownian, 25 Maine, 157; Kendall
·v. White, 13 Maine, 245; Barker v. N01·ton, 17 Maine, 416;
.ZW.cLellan v. Crofton, 6 Maine, 307; Merrill v. Curtis, 57
Maine, 152; 11:fc Vicker v. Beedy, 31 Maine, 313; Pullen v. ·
Hutchinson, 25 Maine, 249; Swanton v. Urooke1·, 52 Maine,
415; Lord v. Pie1·ce, 33 Maine, 350; Towle v. Blake, 38 Maine,
528 ; J.lfonroe v. Thomas, 61 Maine, 581 ; Goodwin v. Clark,
65 Maine, 280; Boyd v. Eaton, 44 Maine, 51.
The demurrers <lo not relate to any matter of substance, but
merely to the form, and this would not be available to the
defendant, even upon special demurrer.
We refer the court to the rec~nt case of Place v. Brann, 77
Maine, 342. And that exceptions do not lie to the exercise of
the judicial discretion we refer the court to Bolster v. China,
67 Maine, 551; Came1·on v. Tyler, 71 Maine, 27; Solon v.
Perry, 54 Maine, 493.
We think the form of declaration stated in the first count is
fully sustained in Gilmore v. Mathews, 67 Maine, 517 ; and in
Bryant v. Tid,qewell, 133 Mass. 86.
S. S. Brown, for the defendant, cited: Stephen's Pl. 292;
1 Chitty Pl. 257; State v. Bake1·, 34 Maine, 52; Platt v.
Jones, 59 Maine, 232; Denison v. Richardson, 14 East. 291;
Gilm01·e v. Mathews, 67 Maine, 520; Uheetham v. Tillotson,
.5 Johnson, 430; Peake v. Oldham, Cowper Rep. 275; Beiison
v. Swift, 2 Mass. 50; Kingsley v. Bill, 9 Mass. 197; Bishop
v. Williamson, 2 Fairfield, 495; R. S., c. 82, § 30.
PETERS, C. J.
In this state the general rules of pleading are
simple and certain, and should be adhered to. The law should
be observed because it is the law. The toleration of constant
departures from the rules soon casts them into confusion and
disrepute.
No rule has been better established in this state than that
requiring in declarations that the time of every traversable fact
shall be named. The pleader must name some certain day,
whether correctly named or not. The rule imposes no burden
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or risk. It is easier to obey than it is tp disobey it. Declarntions omitting this certainty of allegations have been repeatedly
held in this state to be bad on demurrer, the last reported case,
in which previous cases are cited, being Cole v. Babcock, 78
Maine, 41. The plaintiff suggests that a special demurrer is
required to point out the defect. vV e think a general demutTer
is sufficient. The demurrer wns general in the case cited, and
ulso in most the cases there cited.
In the case at bar the declaration asserts that the defendant
''did, on divers days and times between .January 1, 1886, and the
date of the writ," sell liquors to the plaintiff's husband, from
which certain effects ensued. Now, it is clcnr that stating certain
acts as done between two points _of time many days apart, does
not state any particular day on which they were done. Such a
statement is no more certain than it would be to allege an act a~
occurring ''on or about" a certain day named, or "near" such
time; and such allegations have been held to he insufficient.
Here is a continuanclo with nothing for it to attach to, with no
day to begin with or to continue from. The acts complained of
may have occurred months after January 1, 1886, the writ
bearing date in May of that year. We find no fault with the
allegation that the acts were done cliversis cliebus et vici1ms.
That mode of describing them is indispensable where the selling
consists of continuous acts. It would be very difficult for a
plaintiff to ascertain the details of an habitual offending so as to
allege them in :my other way. But the pleader should have
alleged some certain day and in addition thereto the divers dnys
and times.
It is just as neces::-.;ary to allege a day certain where a
continuando accompanies it as where it does not. Snys METCALF,
J., in Wells v. Oornnwnwealtll, 12 Gray, 326: •~Every indictment must precisely show a certain day and year when the
alleged offense was committed. And where the alleged offense
may have continuance, the time may be laid with a continuancla;
that is, it may be alleged to have been on a single day certain
and also on divers other days." The same rule is common to
criminal and civil proceedings. In giving an account of the
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origin of the rather free mode of allegation by the use of the
continuando, JACKSON, J., in the case of Pierce v. Pickens,
l G Mass. 4 72, gives very satisfactory reasons to show that
exactness of day is required to he stated in such pleading. See,
also, Folge1· v. Fields, 12 Cush. 93.
The phdntiff is not aided
out of the difficulty by the case of Bryant v. Tidgewell, 133
:;\!lass. 86, relied on by him. In that case the declaration, of
doubtful validity in several respects, was not objected to, and under
the Massachu::-:etts practice act, as we understand it, a declaration
is not required to allege any precise day when such an act, as
was in that case involved, was done. I1napp v. Sloconib, 9
Gray, 73.
The verdict being general on all the counts, and the lust two
differing in essential respects from the first, the error in the first
count carrie~ a taint into the verdict which requires it to be set
a:-.;ide. vVe do not examine the questions rah,ed on demurrer to
the counts added by way of amendment, inasmuch as the court
below may, on proper terms, allow such a reconstruction of the
first count as will be sufficient for all purposes. Besid~, a trial
judge has no authority to allow an amendment to a declaration,
after it has been demurred to, the demurrer overruled and
exceptions taken to the ruling, before the questions raised on
demurrer have been decided by the full court, unless U!)0n
payment of costs.
DANFORTH,
concurred.
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Exceptfons sustained.
and HASKELL, JJ.,
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JAMES

E.

CADY

am1 another.

Opiuion June Hl, 1888.

Challenges. Exceptions. Practice. Ar[Jitnunt of c011nsel.
In the trial of criminal causes, other than those that were lately capital, where
there are several defendants, they are jointly, and not severally, entitled to
the peremptory challenges allowed by statute. The challenges are allowed
to them as a party and not as persons.
Exceptions do not lie to the exclusion from the panel of a juror whom one
defendant objects to and another defendant desires to retain.
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• A judge may in his discretion put a legal juror off the panel, but cannot put an
illegal juror on.
Argument of counsel stated which was held unobjectionable.

ON exceptions from superior court.
Indictment for keeping and maintaining a liquor nuisance.
The point is stated in the opinion. At the trial, the
county attorney in his argument to the jury said: "The
testimony shows that not only these defendants hut other parties
have been connected with these shops and it is well known also
that when the officers enter these rooms to make a sefaure, to
make a search, these parties at once, if they are able to do so,
mingle with the· crowd in the room and exercise no authority at
the time the officers are there."
To this statement of the county attorney, there being no
evidence of such a fact offered in the case, the defendants' counsel
then and there excepted.

George 111. Seide1·s, county attorney, for the state, cited:
State v. Soper, 16 Maine, 293; U.S. v. Ma1'chant, 12 Wheat.
480; R.9' S., c. 82, § 74; State v. Lang, 63 Maine, 215; Com v.
Gallagher, l Allen, 592; State Hynes, 66 Maine, 114; Bish.
Stat. Crimes, § 1048.
W. P. Lunt, for defendant.
R. S., ch. 82, § 74, provides as follows:
~'Before proceeding to the trial of any civil or criminal case,
other than capital, the clerk may, under direction of court, at
the request of either party place the names of all jurors legally
summoned and in attendance, and not engaged in the trial of any
other cause, separately upon tickets in a box, and the names shall
be drawn from the box by the clerk, after having been thoroughly
mixed, one at a time, for the purpose of constituting a jury; and
each party may peremptorily challenge two jurors; but in such
case all peremptory or other challenges and objections to a juror
drawn, if then known, shall be made and determined, and the
juror sworn or set tu,ide, before another name is drnwn, and so
on until the panel is completed. A new jury sha11 be thus drawn,
and so on until the panel is completed."
'~ The object ( of this statute) plainly is to give a party to
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such suit, so pending, a right to have a jury of twelve, selected·
by lot from at least two full panels, or from all the jurors in
attendance not otherwise engaged." Davis v. B. & P. R. R.
Go. 60 Maine, 305.
"The word party is unquestionably a technical word, and has
a precise meaning in legal parlance. By it is understood he or
they by or against whom a suit is brought, whether at law or in
equity; the party plaintiff or defendant, whether composed of
one or more individuals. Merchants Bank v. Oook, 4 Pick. 411;
11 Allen, 5fi8. Only two challenges allowed; 15 Ind. :274.
By statute in New Hampshire it was provided that ''either
party in all civil causes, and the respondent in all criminal causes
not capital, shall, in addition to challenges for cause, have two
peremptory challenges."
Construing these provisions, PERLEY, C. J., said, ''It is the
respondent, and not a respondent, nor every respondent, nor
every person, as in capital cau::,es, that has the right. Looking
to the language of the statute, it evidently doe::; not contemplate
several rights of challenge belonging to different persons on the
same side of the cause; the statute as in civil actions, appears to
recognize but one collective party respondent." State v. Reed,
47 N. H. 466.
Our statute recognizes the distinction, because in section 12,
ch. 134, in capital cnses, the right of challenge is distinctly
given to a person rather than a pal'ty.
In Com. v. Dl'ew, 4 Mass. 391, two defendants were separately
tried because they did not agree in their challenges.
The constitution guarantees to the parties of a cause the right
of a trial by a jury duly constituted. Rolfe v. Rumford, G6
Maine, 565.
"If counsel make material statements outside of the evidence
which are likely to do the accused injury, it should be deemed
an abuse of discretion and a cause for reversal." 14 C. L. J. 408.
Counsel must confine themselves to the facts brought out in
the evidence. Dickerson v. Burke, 25 Ga. 225 ; Gook v.
Ritter, 4 E. D. Smith, 253; Reed v. State, 2 Ind. 438.
It is improper for counsel to state and assume as a fact anything
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that has not been proved or put in evidence. Bill v. People,
14 Ill. 432 ; Wightman v. Providence, l Cliff, 524; Rolfe v.
Rwnford, 66 Maine, 564.
PETERS, C. J.
Two respondents were arraigned togethe1·
under a joint liquor indictment, having the same counsel to
auswel' for them. The judge allowed each respondent two
peremptory challenges in ompanneling the jury, and when one
respondent in person challenged a juror, the other disputed the
challenge, claiming that he had a right to have the challenged
juror on the panel. One respondent accepted and the other
rejected the juror.
The judge accorded to them two challenges each, while they
were entitled to two jointly, and no more. In capital cases each
prisoner, under a, joint trial, is entitled to his personal challenges.
The statute in that case prescribes that iieach person" shall be so
entitled. In all other criminal cases it is iithe party" that is
entitled to the two challenges.
If they do not agree upon
the persons to be objected to, they lose their challenges.
The presumption is, where respondents in criminal cases, not
lately capital, consent to be tried together, or where the judge
in his discretion orders a joint trial, that their interests are alike,
and differences between them are uncalled fen·. By R. S., c.
134, § 20; it is provided that issues in fact in criminal cases not
capital, shall be tried by a jury drawn and 1:eturned in the same
manner, and challenges shall be allowed, as in civil cases. By
R. S., ch. 82, § 7 4, it i::, provided that in civil cases, and criminal
cases, not capital, ii each party" is entitled to two peremptory
challeuges when a jury is empanneled hy lot. Party does not
mean person. Allowing challenges without cause is a merely
statute right, not to be extended by construction. \'Vhere
defendants are numerous, if each had personal challenges, it
would require the presence of an impracticable number of jurors.
This question i-. settled by several authorities. State v. Reed,
47 N. H. 466; Stone v. Segw·, llAllen, 568; State v. Sutton,
10 R. I. 15H. These cases ::,how that several respondents are
but one purty, and are entitled to no more challenges than one
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defendant. But if, in his discretion, the judge extended a
greater privilege than the statute concedes, neither respondent
is in a position to complain of it. \Ye have held in Snow v.
Weeks, 75 Maine, 105, that to a ruling of a judge, in excusing
01' rejecting a juryman, exceptions will not lie.
It is there said:
11
He may put off a jul'or when there i:::; no real and substantial
caw-,e for it. That cannot legally injure an objecting party as
long as an unexcf1,ptionable ju1·y is finally obtained. He may
put a legal juror off. He cannot allow an illegal juror to go on."
This question was exlrnu-,tively and learnedly examined in a case
of piracy, [f;l'itecl States v. 1J1orclwnt, 12 ·whent. 480, in which
Judge STORY maintains the snme doctrine, and he there says :
1
Tbo right of peremptory challenge is not of itself a right to
select but a right to reject jurors." He further remarks th:tt
the right 11 enables the prisoner to say who shall not try him, but
not to say who shall be the particular persons who shall try him."
The objection to the county nttorney's remarks is without
force. He was expressing his judgment upon the testimony and
giving illu:.-;trntion:s of it in an unobjectionable manner. He was
not reh1ting outside facts. The other objection:-:; have no weight.

Exceptions ovmTulecl.
vVALTO~'

DANFORTH,

VIRGIN'

LIBBEY

nnd

FosTEn,

JJ.'

concurred.
LOREN

P. Jumnss us.
Kennebec.

MAISE

C.B.JNTRAL

HAILI-WAD CmrPANY.

Opinion .June 18, 1888.

Railroads. Brakemen. Defcctirc cai·s. .i.Yegligrnre. Contr?°lmtory nrr;Ngence
It is not necessarily negligence on the part of a railronc1 company, as between
the company and a brakeman on cluty in it:-; yard, that a freight c::r is found
in use on its roacl in such a damaged and crippled condition, that it exposes
the employee to more than the l'.ommon rbk ancl clanger ,vhich is incurrel1 in
handling onlinary cars. It tc; unavoicla ble that c1amaged cars mtrnt at timfs
and places be handled by rnilroacl employees.
A proper management of a railroad nrny require that reasonable rnks and
1·egulations be adopted and puhfo,hee1, in order that employees may be
apprised of any unustml clanger which they may be snhjectecl to in handling
damaged cars.
VOL. LXXX.
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If there be clanger in handling a cripplec1 car, ,vhich an experienced brakeman
can appreciate for himself, the defective condition of the car being known
to him, and he voluntarily assumes the risk of managing it in a manner
which exposes him to unus1rnl danger, when the emergencies are not so
extreme as to require the service of him, he cannot recover of the company,
if injured while so engaged.
A yard brakeman cannot recover against a railroad company for an injury
received in falling from a flat freight car, loaded with coal, while attempting
to stop the car frum running down a side-track, and possibly off at the encl
of it, by jumping upon the brake-heam in the front of and under the car,
and pressing it clown with his feet, holding him-;elf to the car with one hand
ancl pulling up the brake-chain with the other, the excuse for his act being
that the brake-staff was so bent that it could not be effectively used in the
ordinary manner; there being no rule of the company nor any order from
any officer requiring such an umlortaking by him.

ON motion by the deferidant to ::;et aside the verdict, which
was for plaintiff in the :mm of $2733.33. From superior court.
The opinion states the case.

H. )._W, Heath, for plaintiff.
As to the requested instruction that car in::;pectors and brakemen are fellow servants. The rule given follows Sltanny Y •
.Anclroscoyyin Mills, f;6 Maine, 42G.
In the following cases it has been held that car inspectors and
brakemen are not fellow servants. 1lfacy v. St. Paul & Dakota
Ry. Oo. (Minn.) 28 N. \Y. Rep. 24!:l; -1._1Ji.-;s. Pac. Ry. Oo. v.
Dwyer·, (K:.rnsus) 12 Pac. Rep. 352; Busby v . .N. Y. L. E. &
West. R. Co. 37 Hun. 104; Fay v. Minn. & St. Lonis Ry.
Co. 30 Minn. 231; Texas Pac. Ry. Oo. v. McAlee, 61 Tex.
H95 ; King v. Oltio R. Uo. 14 Fed. Rep. 277 ; Houston & Tex.
Cent. Ry. Co. v . .Mai·celles, 5!:l Tex. 334; Oonclon v. J1iss.
Pac. By. Co. 78 Mo. 567; Brann v. Chicago R. 1. & P.
Railroad Co. 53 Iowa, 595; S. C. 36 Am. Rep. 243; Tierney
v . .:..liinn. St. L. Railroad Co. 33 Minn. 301 ; S. C. 53 Am.
Rep. 35.
The principle involved is decided and fully supported by the
following eases: .1.Vortltern Pac. Raifroad Co. v. Herbert, 116
U. S. 64G; Hough v. Ry. Co. 100 U. S. 214; Ford v.
Raifroad Co. 110 Mass. 240 ; .Mulvey v. R. I. Locomotive
Wm·ks, 14 R. I. 204; Flike v. B. & A. Raifroad Co. 53
N, Y. 549.
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Macktn v, Boston & Albany Raifroacl, 135 Mass. 203, is not
an authority agaiust this position.
Exceptions do n<A lie to a refusal to give instructions upon
facts not proved in the ease as existing. Soule v. Winslow, 66
Maine, 447.
That the request may be sound as an abstraet question of law
is immaterial if there are no facts from which to infer the
hypothesis of the requested instructions.. Robeds v. Plaisted,
63 Maine, 335 ; Pen. Railroad Co. v. White, 41 Maine, 512 ;.
Lord v. I1ennebunkport, 61 Maine. 462.
Under the request. no matter how flagrantly defective a foreign1
car might be, no liability could rest upon the defendant company.
The request goes even farther than Mackin v. B. & A. Railroad'
Co. 13.5 Mass. 201, and holds that as to foreign cars the
defendant company does not owe its employees the duty even of·
inspection ~ the element of inspection is omitted from the request.
The condition of the cars is the sole element. This portion of'
the request was clearly incorrect. Not being conect in its.
entirety, it was properly refused. G. T. Ry. Co. v. Latltmn,.
63 Maine, 177.
Instructions bottom of page 9. The instructions fol1ow
Sltanny v. Andro8coggin 1lfill8, almost verbatim. 1t should be
noticed that the obligation to keep in repair is stated on puge
94, and no exceptions taken to the rule as there given. To,
susfain this exception the court must overrule Shanny v ..

Androsco,qyin 1lfills.
If this testimony was misstated, defendant's counsel shouldl
have called the attention of the court to it at the time. Bradstreet'
v. Rich, 74 Maine, 303.
Le8an v . .1Jfaine Centml Railroad, 77 Maine, 85, is but
familiar law as applicable to this case.
M'.lckin v. B. & A. Railroad, 135 Mass. 203, does not
support defendant's claim.
The next case cited by defendant's counsel, Fitzpatrick v.
11fiam. i Raifroad Co. is the same in legal effect. Nashville
Railroad Co. v. Fo8te1· (Tennessee) ; 8niitlt v. Railroad Co.

420

JUDKINS V. RAILROAD CO.

(:\1ich.) arnl Railroad Oo. v. Bl'agonie1· (Illinois), tend to support defendant's claim.
()assidy v. 111.. G. Railroad Oo. 76 Maine, 488, is not in
point. It hold::; that the master is not responsible for an injury
,caused by the negligence of a fellmv servant.
U!tica:Jo B. & Q. v. Wcu·ne1· (Ill.), cited by counsel, is not
applicable. The doctrine there stated is that before coupling a
car it i::. the duty of the employee to examine the coupling before
,using it. To the same effect is Davis v. Detroit & lll. R. Oo.
( :\Iich.) ; 1-Iatlrnway v. 1lficlz. Gent. Raill'Oacl Co. ; Mich. Cent.
Roilrocul Co. v. Oolernan.
Thi:-,; doctrine is controverted in Inng v. Ohio Railroad Oo.
14Fed. Rep. 277 (G1rnSHAM,.J.).
Kin,:/ v. Boston & W. Railroad, 9 Cu:-,h. 112; Holden v.
F1'.tddnti'(J Railroad Oo. 129 ".\lass. 277, do not in the slightest
degree support the claim made that in a case like the one at bar
the obligation of the defendants to the plaintiff is satisfied hy the
employment of suitable persons to inspect and examine the
sufficiency of the car and brake and its condition of repair.
1-Ior-ton v. Ipswich, 12 Cush. 488, is not pertinent because it
contains no element of obedience to (luty, as in the case at bar.
Equally inapplicable is Deering on Neg. 212.
Hickey v. Boston & L. Co. 14 Allen, 432, was a case where
u passenger took a position unnecessarily and suffered injury.
This, too, lacks the clement of performance of duty. It it, not
an authority for the case at bar. Shannon v. Bo.-:ton & A.
Raifroocl Oo. 78 Maine, 53, is equally remote.

Ecl1n1tnd F. JVe!Jb and Appleton WelJb, for the defendant.
Inspector of cars and a brakeman employed on them are
fellow servants. _.!_liaddn v. Boston & A. R. Co. 1;35 Mass.
201; Little Micuni Il. Co. v. Fitzpatrick, 17 Am. & Eng. R.
Uas. 578; Smitlt v. Flint d~ P. 1lf. R. Co. 4G Mich. 258 ( 41
Am. H. Hil) ; Chicago & A. R. Co. v. Bm,qonfr1·, 11 Ill. App.
51G; Deering, Neg. 205; Uassicly v. 1l1e. Oen. R. Co. 7(5
Maine, 488; Blake v. }lle. Gen. R. Co. 70 Maine, GO.
Contributory Negligence. Ulzicago B. & Q. R. Go. v.

JUDKINS V. RAILROAD CO.

421

TVarner, 108 Ill. 538 (18 Arn. & Eng. R. Cas. 101); Davis v.
Detroit & 11f. R. Co. 20 Mich. 105 ( 4 Am. R. 364); Hatl1away
v. 111?:ch(qan C. R. Co. 47 Am. R. 573; Michigan C. R. Co.
v. Coleman, 28 Mich. 4J8.
Railroad companies are not re:spon:sihle for defects m car.-;
caused by ordinary wear and tear. Chz"cago B. & Q. R. Co.
v. Avery, 109 Il1. 314 (l7 Am. & Eng. R. Cas. 64~)); 3 vYood,
R.R.§ 373, note; 2 Thornp. Neg. 971,933; Kin_q v. Boston
& W. R. Co. 9 Cush. 112; San'lmon v. _N. Y. & II. llaifroucl
Oo. 62 N. Y. 251; Holden v. Fitchbu1·,c1 R. Oo. 129 :Vlas:s. 277;
Buzzell v. Laconia 11i'j'g Oo. 48 Maine, 113.
Negligence. Deering, Neg. Hl8, 201,212; Srnnot v . .il1obile
& 111. R. Oo. 67 Ala. 13; Cagney v. Hanni/Jal & St. J. R.
Co. G9 Mo. 416; 8mitlt v. St. Louis It. C. d~ N. R. Co. (W
Mo. 32; Noyes v. Shepherd, 30 Maine, 173; 2 Tbomp-;on,
Negligence, 1015, 1010, 1011; Reerl v. Northfielcl, 13 Pick.
94; Whittaker v. West Boyl:ston, 97 Mass. 273: Frost v.
Waltham, 12 Allen, 85; Horton v. Ipswich, 12 Cush. 488:
Hiclcey v. Boston & L. R. Co. 14 Allen, 432.
Voluntary exposure hy plaintiff. 8lurnnon v. Boston & A.
R. Oo. 78 Maine, 53; South Covington & 0. R. Co. v. lVare,
27 Arn. & Eng. R. CaE-i. 20G; 11fe1Till v. Nol'th Ya1·nwuth, 78
Maine, 200.
PETERS, C .•J .. The plaintiff sues to recover dama,g·cs for a
personal injury which he alleges was cam:;ed by the defen<lants'
negligence. The following facts, after verdict for the plninti ff,
may be considered as established: On the evening of November
3, 1885, a freight train ran into the station at vVatcrvi11e, containing- a flat or platform car he longing to a foreign company,
( Boston and Maine) loaded ·with coal which it had recei\'ed at
Gardiner to transport to Skowhegan. The next morning the
flat car, with a box car attached to it, wus left standing on a side
track at the station. The plaintiff, who was an inte11igent and
experienced hand in the business of braking and switching cars
in the ,1/atervi11e yard, undertook with another hrakem:rn, in
pursuing their regular work, to disconnect the box car from the
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flat car, and to rnn it upon another track. The associate stood
at the front of the box car, ready to shackle it to the engine,
while the plaintiff was at the other end oft he same car in order
to unshackle it from the flat car, and to give to the other persons
engaged in the job the customary signals. The work having
been accompli:;hed, the plaintiff Etarted frn· the engine and box
car as they were moving off, and, while in the act of climbing
upon the box car in motion, noticed that the flat car had begun
to move slowly down the siding in the opposite direction, from
the effect of too stmng a mo.·ement of the engine when hacking
down to make the disconnection. He alighted upon the platform
and proceeded at once to the flat car, getting upon it at the rear,
as it was moving, and passing to the front, found that his efforts
to stop the car by means of the brake to be unavailing, for the
reason that the brake-stuff or handle was so bent that it cou Id
not be u~ed. He then got down upon the track in front of the
car, moving towards him, and grasped a hold upon the front
board of the bin which held the coal, the board being near the
front of the car, planting his feet upon the hrake-beam under the
car, endeavoring with his other hand to seize the brake-chain
connecting with the benm, nncl thu:-, by pulling with his hand and
pressing with his feet, to work the brake sufficiently to stop the
cur. V\Thile attempting thi::,; operation his foot slipped and ·was
run over by the car and badly injured. Other evidence will he
stated in connection with the points to he examined.
The plaintiff's contention that it was improper or imprudent
to use such a pattern of brake on cars as the augur handle brake,
us it is called, ·has no support to stand upon. The evidence
condusivel.); shows that the objection is not tenable.
The plaintiff contends that it was negligence for the company
to allow a car in ~uch disabled condition to be in use on its road,
and, in support of tho position invokes the principle that the
employer is unfler responsibility to the employee to furnish
properly constrncted tracks and rolling stock and keep the same
fo repnir. The defendants rely upon the other principle that
servants take the risk of the negligent acts of fellow servant:::; in
the same employment, and contend that they employed suitable
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persons as inspectors, whose duties required them to decide
whether cars are fit to he run on the road or not, nnd that brakemen and inspectors are such fellow servants, nnd that no further
responsibility than that, as far as brakemen's rights are concerned
in a matter of this kind, rests upon the proprietor:::; of the rond.
\\Te do not think it to he at all necessary to declare which
should he the governing pl'inciplc as applicable to this case.
The rightR of the parties depend upon other and less general
rules. If we assume for the s:1ke of prngress in the exarnination
of the case, that the car inspector:::;, who pas':led the car as one
that could properly be mn, were not follow servants with the
brakemen in the yard, we do not even then see that the
defendants were responsible for plaintiff's injury.
In the first place, we cannot perceive that it ,vas an act of
negligence on the pnrt of nny one that the car happened to be
situated, in the condition it was in, on n side track at vVaterville,
taking into consideration any acts of service which the yard
brakeman would be likely to be called upon to perform in connection with it. It appears that it is not essential that fht cars
.should have brakes upon them for any purposes exccptiug when
they are being managed singly. The movemenh.; of a freight
train nre governed by the brake::; on the box cars, and on the
saloon ear at the encl of the train. Flat can, are not in all
instances provided with brakes. vVhen loaded with lumber arnl
some other kinds of merchandise, it frequent Iy happens, and
necessarily so, that the brakes on sneh cars cannot he advantageously used or U'.'Sed at all. They are often covered up by the
load. And it is a very common thing that brake staffs are bent
or broken, and become temporarily useless hy the car:-3 battering
against one another. There were received in the usual course
of business, in the 'Waterville yard, at the time of and long
before this accident, a hundred or more box and platform cars
daily, of all kinds nnd patterns, domestic and foreign, loaded and
light, and in all conditions of repair. It was a common thing to
find that the braking app,1ratus on a car had become hroken 01·
bent and deficient for use.
No one was directed to move the car in question from its
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position on the side trade "Then the time should come for
making up a train, it mi~ht he connected by moving other cars
to it instc:Hl of moving it to them. It was inherently safe enough
to keep on iL, intended journey with a completed train. It
became ue(·c~sary to detach another car from it. \Yho could
anticipate a prolwbility that in uncoupling the car attached to it
any one might be injurecl? It was praet ically like a perfectly
eonstJ'uctc<l car without a brake attached.
But suppose the ear were to he moved from its position. It
must he either to continue on to it:s destination, 01· be moved to
some i,uitalile place for removing the coal from it, or sent clirectly
into the repair :-;hop. vVho is to assist in moving or managing
it, if it cannot remain where it is? J:.:.; it negligcmce in the
company to ask the assistance of their brakemen in changing its
position? 'The very employment of the plaintiff consisted partly
in such services. He says his lmsiness was in performing ~1 odds
and en<ls" of work about cars. It happens that the defendanb
have repair shops at \Vaterville, hut maintain them at only une
or two other places on the roa<L There :ire nrnny plnce:s where
cars are shifted and trnn:,ferrecl before a car wbieh had become
disabled on the rnacl wonld ordinarily get into a stntion where
rcpait's could he mack upon it. They l'annot he left at the

,vny:-side.

To meet the necessities of all such C:tl"iC's, a reasonable management of the road may require that certain rules and regulations
be adopted and observed in order to apprise employee:::,; of
defiuiencios in the running gear of cars, whereby they might be
warned from exposing themselves to unusual <langer. Here no
notice was posted on the car. But was any notice required?
Did any injury occur to plaintiff fiw want of notice? He was
not injured hy using: or attemptinµ: to use a deficient brake. He
knmv that tile brnke would not work.
Any servant may be reasonably ::-uhjected to the risks which
properly belong to the employment he is in. One of these risks
which the plaintiff assumed, was in handling, under rea:::.onable
conditions, crippled freight car:-:-. Under thi::-; rule, it was held
in Belair v. Chicago, &c. Hy. Go. 43 Iowa, GG2, that where it
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was the duty of a brakernan to take damaged cars to the shops
to be repaired, and he was injured while coupling such cnrs, he
could not recove!' of the company on the ground of negligence
in using damage<1 ca1·s. The same rule applies as to injuries
from overhanging bridge:-; of which the brakeman has been warned
or notified, or which he should notice for himself. In such
cases the servant waives the danger or defect. Even where a
master fails in his duty in reF,pect to inspecting and repairing
the ma~hinery or appliances to he u::,cd by the employee, and
the servant voluntarily assumes the ri8ks of the consequence8 of
the master's negligence, with knowledge or competent mean8 of
knowledge of tbe danger, be cannot recover damages of the
master. Thomps. Neg. § 973, and cases. Here the plaintiff
was acting ·with his eyes ·wide open to the perils of his undertaking. The danger was seen and the dsk voluntarily assumed.
The net was not required of him by any rule or request of the
company.
The learne(l counsel for the plaintiff hopes to avoid the conelusion which this course of reasoning leads to, by the plea that
the plaintiff was justified in the act attempted by him, as
necessarily done in consequence of the prior acts of negligence
on the part of the company. Wr e think this position to be
unsupported by the evidence. It was not cause and effect.
The witnesses, though the admission comes with different force
from different persons, unanimously agree that the plaintiff's
mode of attempting to stop the car was extremely dangerous.
An examination of the car, or of any i--uch car, should satisfy
any one that the act was hazardous, if not foolhardy in the
extreme. No rule of n company, which required such a service
of an employee, would he tolerated for a moment. Perhaps, in
one sense, it cannot be charged against the plaintiff that he was
negligent, for he voluntarily and intentionally incurred nnd
braved the danger, on no one\, responsibility hut his own.
He had before needlessly done the same thing, and others had.
That is no excuse. He knew better. He had been warned
again~t it. There is a good deal of reason to induce the belief
that he was acting on this occasion merely for his own convenience,
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and that he could have used the brake, but the jury found the
fiwt differently, by which finding the parties may reasonably he
bound.
But the consequences, says his counsel, which would have
ensued had not the cur been stopped, were of such a magnitude
as to require that his act should be regarded as having the assent
of his principal; that-the emergency conferred an implied ngency
on the employee to do what he did to save the company's
property. It does not seem so to us. No life was in (lang:er,
no great injury to property would have ensued, and no collision
was threatened from the running car. He could have used a
trig of some kind. He says that it was not allowed. Others
say that it was allowable to do so, even as a general practice.
Certainly. in any such emergency or dilemma as this occasion
was, it would be allowable. The fact that the car stopped
almost at the moment it struck upon the pluintiff 's foot, is
evidence indicating that it had not attainecl much speed, and that
it could have been easily checked by most anything placed in the
way of it. · If left alone, it might or might not have gone off at
the end of the siding. The plaintiff had known of cars going off
in such way without causing very material loss or damage. "\Ve
do not see that any emergency existed, either apparent or real,
which justified the plaintiff in thus exposing himself. He had
no right to do so at the risk of the company.
The plaintiff says the company would have complained of him
tor allowing the car to run off the track. But the fea1· on his
part evidently ·was that the company would find fault because he
allowed the car to get :nvay from him at the moment when _the
uncoup1ing was made. With an impression on him of his
inattention to duty at. that moment, he was evidently stimulated
to great risk and exertion to prevent any injurious consequences
from his remissness in that act.
vVe are satisfied, upon all the evidence, if not upon that of
the plaintiff alone, that the verdict ought not to stand.
New trial granted.
WALTON,

~oncurred.

DANFORTH,

LIBBEY, Ei\IERY

and

HASKELL,

JJ.,
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A. R. MILLETT, appellant,
vs ..
COUNTY COM.MISSIONERS OF FRANKLIN COUNTY.
Franklin.

Opinion J uirn 23, 1888.

Way. Practice.
·when, on appeal, the judgment of county commissioners, locating a highwny
has been affirmed and the proceedings duly closed and recorded, the commissioners may, within the three years allowed for making and opening the
way, entertain a petition praying for its discontinuance.

ON exceptions.
The opinion states the case.

George JValker, for appellants.
The only way to defeat a location <luring the pendency of
proceedings and before it is opened for the public travel, is by
motion in the appellate court, or by certiorari, the remedies
given b_y statute. All the parties to the proceeding are bound
hy the judgment of the appellate court.
A change in membership of the court of county commissioners
released the court from no obligations, nor gave it any new
powers under the statute. The court continues the same though
its meml,ers may change in whole or in part between 1882 and
1886. The order of the appellate court is to the court or board
of county commissioners and not to its members, and the inferior
court must obey or be in contempt. The court speaks through
its record, either to obey or disobey. vVe cite in support of the
foregoing: Irviri,q v. Uo. Cornmissioners Sagadahoc Co. 59
Maine, 515 ; Harriman v. Co. Corn. 53 Maine, 83 ; White v.
Oo. Com. 70 Maine, 328 ; Smith v. Co. Corn. 42 Maine, 401.

Joseph C. Holnian, for the appellee, cited : 2 Met. 559 ; R. S.,
c. 18, § § 7, 10, 36.

VIRGIN, J. The county commissioners, on due proceedings
had, seasonably placed on file for inspection, at their December
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term, 1882, their return of the location of the highway prayed
for, therein allowing three years for making and opening the way.
The two towns, in which the way ,vas located, seasonably
appealed. The report of the committee duly accept('d and
judgment thereon entered, affirme(l in whole the judgment of
the commissioners, und the judgment of the appellate court was
duly certified to the commissioners, at whose December term,
1883, the proceedings were duly closed nnd recorded.
In June, 188G, before the expiration of the three years allowed
for making and opening the way, the same towns filed a petition
in the court of county commissioners praying for a discontinuance·
of the way theretofore located. At the time an(l place of hearing, the original petitioners for the way appeared and filed
objections to any action of the commissioner:, in the premises.
The objections wern overruled and the commissioners made theie
return discontinuing the way. Thereupon the original petitioners
appealed, entered their appeal and filed a 10otion to ditmii:::-s the
petition for discontinuance on the ground of want of juri8diction
of the commissioners. The presiding justice overruled the
motion and the original petitioners (appellants) alleged
exceptions.
The question, therefore, is: vVhen, on appeal, the judgment
of county commissioners locating a highway has been affinned
in whole and the proceedings duly closed and recorded, can the
commissioners, within the three years allowed for making and
opening the way, entertain a petition praying for a discontinuance
of the same way ?
We are of opinion that they can. Ir, on appeal, the judgment
of the commissioners had been reversed, i i no petition praying,
substantially, for the same thing, c(mld be entertained by them
for two years thereafter." R. S., c. 18, § 50. That limitation
does not apply when the judgment, as here, was affirmed; and
even if it did, more than two year~ had elapsed before the filing
of the petition for discontinuance.
,vhen the proceedings on the original petition fiH' location
were closed, the located ,vay became an established fact.
Hallock v. Franklin, 2 ~Iet. 559. And in the absence of any
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statutory limitntion relating thereto, we perceive no legal
objection to the commissioners entertaining a petition for the
discontinuance of a legally located highway, at any time after
the location has become an established fact. (( The subsequent
discontinuance of the highway, whether very soon after it has
been e::;tablished by the adjudicationi or after ct long lapse of
time, is a new, substantive, dist ind, official act. It does not
rescind nor annul the former proceeding, but it assumes its
continued existence as the basis of the discontinuance.'~ SHAW,
C. J., in Hallock v. Franklin. supra. The idea of the discontinuance of a highway after location and before opening is
recognized also in Westbrnok v. _North, 2 .Maine, 17!::l. Moreover, many various changes of circumstances suggest themselves
which would warrant a discern tinuance without waiting for the
needless expenditure of building the new way.
The appellants invoke the peremptory language of R. S., c.
18, § 50 ; i i In all cases the commissioners shall carry into full
effect the judgment of the appellate court in the same manner as
if made by themselves." The particular force of this provision
is not so significant when, as in the case in hand, the judgment
of the commissione1·s and that of the appellate coul't are the same,
as vvhen the fol'mer is reversed, in whole or in part, by the latter.
But when the judgment of the appellate court was received by
the cornmissioners, spread upon their record and the judgment
made up accordingly and recorded, they had then 1: canied it
into foll effect in the same manner as if rnade by themselves."
But it is suggested tbat it was their duty to see to it that the
towns liable therefor opene<l and made passable the located way
within the time allowed to them, three yem·s. But the power
to cause the way to be op en eel is not a part, or a continuation of
their duty to locate, and which their board can exer('ise suo motu.
Such. action can he set in motion only by a distinct process, (1 on
a petition of those interested," and 11 on a notice to the town,"
which has neglected its duty in the premises. H. S., c. 18, §
;-3 7.
lVoodrnan v. Some 1·set Oo. 25 Maine, 300.
If it be said that under such an administration of the law, a
highway can never be made in a tovrn which was opposed to it,
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if its inhabitants can connive with the commissioners to locate in
the first instance and then discontinue before the time for
opening expires. One answer is, the right of appeal will
correct such errors. Another is, the office of county commissioner is a public trust and the presumption is the incumbent.-,
will honestly perform their duty. And still another is the
legislature may limit the time within which a located way may
be discontinued.
PETERS,

C. J.,

Except ions oven· uled.
and HASKELL, ,JJ.,

WALTON, LIBBEY, FosTER

concurred.

STATE OF MAINE

vs

BOSTON AND MAINE RAILIWAD COMPANY.

York.

Opinion June 19, 1888.

Railroads. Crossings. Negligence. Cont.ributory negligence.
The rule which requires that a traveler on the highway shall look and listen
before he attempts to clriYe across a railroad track, abo as imperatively
requires that, if a coming train is heard by him, aucl there be doubt whether
the train is upon such track or ~;ome other, he shall stop at a safe distance
from the crossing until all doubt is solved as to its location, unless deceived
by surrounding circumstances, aml without his fault.
The deceased in this case, with two associates, was riding in a wagon towards
a railroad crossing, at about ten o'clock in the evening of a starlight night,
one of the associates owning and driving the team, and carrying the other
two gratuitously as a neighborly kindness, when a locomo~ive whistle was
heard by them. They expressed doubt among themselves whether the train
was on the road they were to cro-is, or on another road farther aw,ty running
in the same direction, and continued driving on slowly, intent upon the noise
of the train. They could not see the train on account of buildings and bushes
between them and it. The bell was not heard by them. As they approached
nearer, they saw the gates at the crossing wide open ancl no person in attendance upon them, although they hacl been accustomed to seeing the gates in
operation and a flagman there. .For several years the practice of the road
had been to keep a flagman in attendance at the crossing, but, unknown to
these persons he usually left the place at about seven in the evening
for the night. The train was the uight Pullman from Boston going east,
which for most of the time for many year~ had not run upon this road, but had
run upon the other road of the same company before spoken of. The train
was running through a compact portion ofthc city of Biddeford at an unlawful
mte of speed for such a place, and at the rate of twenty-five mile1, an hour,
or more, when the collision occurred and the person for whose death this suit
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is brought was instantly ki:led. It is stipulated by the parties that the plaintiff shall recover if these facts would in any event authorizP a jury to find a
verdict in favor of the plaintiff.
Helcl: That a verdict for the plaintiff might be upheld.
The defendants cannot escape liability, upon the ground that no statute
required them to maintain gates at the crossing. The voluntary establishment of gates is evidence of their necessity and, being advertised to travellers,
itis evidence of negligence if they are not properly attended and maintained.
Less responsibility may have rested on the trvo persons who were passengers
th,rn on the driver who owned ancl drove the team. The doctrine of the English case of Tho1·or1oocl v. Bryrm, ·which imputes to a passenger the negligence of a driver over whom the passenger exercises no influence or control,
as far as it has obtained a footing in this State, is overruled.

ON report.
An indictment under the statute for the alleged negligent
killing of William R. B cniamin, of Biddeford, m a collision nt
the i\fain street c·l'o::,sing in Biddefonl, in the evening of
November 26, 1886.
The facts are stated in the opinion.

Ji. H. Bu1'banlc, eounty attorney, for the state.
No bell was mng as required by Revised Statutes, c. 51, § 33.
This was negligence per se. vVehb v. P. & /1. Raifroad, 57
Maine, 134; l:Vhitney v. 1.W. 0. Raifroad, 69 Maine, 210;
Plumrrtff v. E. Raifroad, 73 Maine, 593; Oornmonu·ealth v.
B. & W. Railroad, 101 Muss. 202; Sonier v. B. & A.
Railroad, 141 Mass. 10; Renwick v. N. Y. 0. Railroad, 36
N. Y. 132; Srnedi·s v. B. & R. B. Railroad, 88 N. Y. 13; G.
& 0. U. Raifroad v. Loomis, 13 111. 548 ; St. L. J. & 0.
Rai"lroad v. 'lh·lmne, 50 111. 151; P. P. & J. Railrnad v.
Siltman, 88 Ill. 579, or 21 Am. & Eng. Ry. Rep. 532; Ernst v.
Hud. Riv. Raifroad, 32 Barb. 159.
No flagman or gnte was maintajned at this crossing, as required
l>y ReviEed Statutes, c. 51, § 75, as nrnended by c. 377 of the
Public Laws of 1885.
This wus negligence pt1· se. ( See cttses nliove <.:ited.) Slrnw v.
B. & W. Railroad, 8 Gray, 59; .Norton v. E. Railroad Oo.
113 Mass. 361:i; P1·escott v. Same, 1 d. 370; Pollock v. Same,
124 Muss. 158 ; Eaton v. Fitchburg Railroad, 129 Mass. 364;
Oonwwnwealth v. B. & ).W. Railroad, 133 :Mass. 384; Tyler
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v. N. Y. (l; N. E. Railroad, 137 Mass. 243; Lesan v . .ill. G.
Railroad, 77 Maine, 89; State v. Saine, 1 d. 545; Kissen,qer
v . .N. Y. & H. Railroad. 56 N. Y. 539; Dolan v. Del. &
Hud. Railroud, 71 N. Y. 285; Kan. Pac. Railroad v. Ric!wnlson, 6 Am. & Eng. R. R. Cas. 9G; Welsch v . .ll. & St. Jo.
Rail ma cl, I cl. 455 ; Same v. Same, 1 cl. 78 ; Kimmy v.
Crocker, 18 Wis. 82; Butle,· v. J.li. & St. P. Raifrocul, 28 Wis.
487; Patterson'::- n Rail way Accident Law," p. 1(53.
The negligence of the corpon1tion caused the death of

Benjamin. R. R.I. & St. L. Railroad v. Lewis, 58 Ill. 49;
Dinifok v. G. and .N. }V. Roilrncnl, 80 111, d41; T1'0w v. Vt.
Geit. Raifroad, 24 Vt. 4}15; Shear. & Red. on Neg. § 33.
These travelers were iijn the exercise of due care and diligence."
Fletdwr v. B. and 1l1. Raifroacl, l Allen, -15; Ounnin:7lwm v.
Hall, 4 Allen, 2715; Gaynor v. 0. 0. and .1V. Railroad, 100
Mass. 212; Eagan v. Fitchburg Railroad, 101 .Mass. 317;
Clfa{f[ee v. B. & L. Raifroacl, 104 .M:u;s. 115 ; lVilliants v.
Greedy, 112 .Mass. 81; Treat v. B. & L. Railroad, 131 Mass.
372; 1!Jler v . .N. Y. lV N. E. Railroad, 137 Mass. 241.
And our court has recognized the force of thebe cases;
vV!dtney v. Jvl. 0. Railrocul, GD .'.\Jaine, 211; O'B1·ien v.
1.lfcGlinchy, G8 Maine, 556; Shannon v. B. & A. Raifroad,
78 i\fainc, 59; Beers v. flow,. Hailrnarl, ID Conn. 5GG; Enu,t
v. Hut.l. Riv. Railroad, 35 N. Y. 2G; Sclmm v. P. Railroad,
107 Penn. 8; Brnion v. Il. and St. Ju. Ruilrnad, 50 .:\fo. 4G7.
Tmvclcr may have reason and excuse for not using the care

and diligence which he otherwise and naturnllywoul<l; and thus
the pre::;umption of contributory negligence may be repelled.
Liilfielcl v. 0. U. Rail1'0ad, 10 Cush. 5G2; 81.c(:eny v. Same,
10 Allen, 377; JVheelock v. B. and .A. Railroad, 105 Muss.
207 ; 1!Jle1· v . .N. Y. and N ..E. Railroad, 13 7 Mass. 242 ;
Low v. G. T. Railroad, 72 .Maine, 321; Plmnmer v. E.

Railroad, 73 :Maine, 592; State v . .M. C. Railrnad, 76 Maine,
Smne, 77 Maine, 54;3; E1·11st v. ]Jud. lUv.
Railroad, 35 N. Y. 25; Penn. Railroad v. Ogia, 35 Penn.
GO; Spencer v. Ill. Oen. Railroad, 29 Iowa, 55; Butler v.
1J1. and St. P. Railroad, 28 Wis. 501; Ernst v. Hucl. Riv.

365; Sarne v.
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Railroad, 32 Barb. 1.59; .Punston v. Oh. etc. Railroad, (Iowa.)
14 Am. & Eng. R. R. Cases, 640.
The negligence of the railroad corporation may thus excuse the
traveler. Norton v. E. Railroad, 113 Mass. 369; Prescott v.
Smne, 1 d. 371; Pollock v. 8wne, 124 .Mass. 1.18; Brooks v.
B. and 1W. Railroad, 135 Mass. 21; Copley v . .N. H. and N.
Oo. 136 Mass. 9: Sonfrr v. B. and A. Railroad, 141 Mass.
10; 11/cl{im,ble v. B. and ll1. Railroad, I cl. 470; Plmn·mer
v. E. Railrnad, supra; Les.an v . .111. C. Railroad, 77 Maine,
87; Mackay v. N. Y. O. Raifroad, 35 N. Y. 75: Ric!wrdson
v. Same, 45 N. Y. 849; Glushing v. Sharp, 9G N. Y. 676;
P. O. and St. L. Railroad v. Gundt, 78 Ind. 373, or 3 Am.
& Eng. R.R. Cases, 502; Penn. Railrnad v. Ogier, 35 Penn.
60; Shear. & Red. on Neg. § 30; Patterson's ''Railway
Accident Law," 1 n~.
Traveler has a right to assume nnd rely upon the discharge of
duty on the part of the corporation and its servants, cases already
cited, supra. Ernst v. Ruel. Riv. Railroad, 35 N. Y. 25;
S:nne v. Saine, 39 N. Y. 61_, 68; Roberts v. 0. and N. W.
Brt.ilrocul, 35 vYis. 679; Phil. and Tr. Railroad v. Hagan, 4 7
Penn. 244; Gray v. Scott, 6G Penn. 345; Shear. & Red. on
Neg. § 31; Beach on Contrib. Neg. § 64.
The gates being open, and the customary warnings not given,
is equivalent to un assurnnce of safety. Ernst v. IIud. Riv.
Rcdfroacl, 35 N. Y. 25; Senne v. 8mne, 39 N. Y. 61, GS;
Glusltin,.q v. Slw1p, 96 N. Y. 67fl, or 19 Am. & Eng. R. R.
cases, 37 2; Phil. and Read Rail1'oad v. Killips, 88 Penn.
405; Patterson's ''Railway Aecident Law," 170.
\Vhether or not Benjamin \Vas ''in the exercise of due care and
diligence," is not a matter of law, hut wholly for the jury.
TVarren v. Fitch. Raifroad, 8 Allen. 231; Gaynor v. 0. C.
and N. Ry. Co. 100 Mass. 212; Olzajfee v. B. ancl L.
Railroad, 10 1! Mass. 115 ; W!teeloclc v. B. ancl A. Raifroad,
105 :\1ass. 20fi; Willimns v. Grealy, 112 Mass. 81; Norton v.
E. Rai"lroacl, 113 Muss. 369; French v. T. B. Railroad, 116
Mass. 540; Graig v. N. Y. N. H. and II. Railroad, 118 Mass.
VOL. LXXX.
28
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437; T,·eat v. B. and L. Railroad, 131 Mass. 372; B1·ooks v.
B. and M. Railroad, 135 Mass. 21; Jlopley v . .J..V. H. and N.
Co. 136 Mass. H; ]lfcDonour;h v. M. Railroad, 137 Mass. 212;
Tyler v. N. Y. and _N. E. Raifroad, Ibid. 24 l; Learoyd v.
Goclji·ey, 138 Mass. 324 Lyman v. Hampshire, 140 Muss. 311;
Sonier v. B. & A. Railroad, 141 Mass. 10; McKimble v. B.
& JJf. Railroad, Id. 470; TVebb v. P. & I{. Raifroad, 57
Maine, 133; O'Brien v. McGlinchy, 68 Maine, 555; Plumnier
v. E. Railroad, 73 Maine, 592; Lesan v. 11£. C. Railroad, 77
Maine, ~)O; Shannon v. B. & A. Railroad, 78 Maine, 60 ;
Ernst v. H. R. Railroad, 35 N. Y. 25; Dolan v. Del. &
Hud. Railroad, 71 N. Y. 285; SmediH. B. & R. B. R.R. 88
N. Y. 13; Gl'Ushiny v. Shmp, 96 N. Y. 67G; Butler v. 2Jf.
& St. P. Railroad, 28 Wis. 487; Roberts v. Rh. & 1-V. W.
Railroad, 35 vVis. 680; Ei"lert v. G. B. & M. Railroad, 48
Wis. 60H; Lehigh Val. Railroad v. Hall, 61 Penn. 361;
Cleveland v. P. Railroad, 66 Penn. 399 ; Penn. Railroad v.
Ackerman, 74 Penn. 265; Smne v. Weber, -76 Penn. 157;
Weiss v. P. Railroad, 79 Penn. 387; Sarne v. Sarne, 87
Penn. 447; Phil. & Read. Railrorid v. Killips, 88 Penn. 405;
Schum v. P. Railroad, 107 Penn. 8; Artz v. 0. R. 1. & P.
Railroad, 34 Iowa, 153; Meyers v. Scone, 59 Mo. 223 ; Trow
v. Vt. Gen. Railroad, 24 Vt. 495; Enist v. Hud. Riv.
Hailroad, 32 Barb. 159; I1an. Pc1,c. Railroad v. Richardson,
6 Am. & Eng. Ry. & Cases, 96; Shear. & Red. on Neg. § 43;
Thompson on Neg. Vol. 1, p. 429; Hill on Torts, Vol. 2, p.
490; Beach on Contrib. Neg. § G5; Patterson's "Railway
Accident Law/' p.168, 170.

Geor,qe C. Yeaton and B. F. Ohadbourne, for the defendant.
Thi::, process, in form an indictment, in sub::,tance a civil suit
for the benefit of the widow and children of William R. Benjamin,
killed by a train on defendant's railroad, at a grade crossing in
Biddeford, November 26, 1886, is governed hy the rules of law
applicable to civil proceedings. State v. Grand Trunk R 'y.
58 Maine, 176-182; State v. M. Oent. Railroad 76 Maine,
357-3fi4.
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,vhenever the evidence leaves the case such that a verdict
against the defendant would be set aside, it is not merely the
right, but the duty, of the court to order a non-suit, or direct a
verdict for defendant. Heath v. Jaquith, 68 Maine, 433;
1l1.errill v. North Yarmouth, 78 Maine, 200; Warren v.
Fitchburg Railroad Co. 8 Allen, 227 ; Butterfield v. Western
Railroad Corp. 10 A.lien, 532 ; Chaffee v. Boston and Lowell
Railroad, 104 Mass. 108 ; Barstow v. Old Colony Railroad;.
143 Mass. 535; Railroad v. Houston, 95 U. S. 697; Schofield
v. Citic ....Mil. and St. Paul Railroad, Co. 114 U. S. 615 ;:.
Patterson's R.R. Accident Law, 173; cases cited in note 4, 175 ..
The foundation of this process is solely statutory. · R. S., c.
51, § 68, provides for its maintenance, where deceased was ''im
the exercise of due care and diligence," and the injuries caused1
by the negligence of defendant corporation or its employees. It
is clear that before any question can be raised concerning·
defendant's negligence, plaintiffs must establish the fact that
dece~sed was then ' 1 in the exercise of due care and diligence."·
But, in order to secure respectable uniformity of results, it has.
been found necessary for courts to formulate certain rules, and.
in some cases, at least, to define what constitutes ''due care and,
diligence." Perhaps in all the wide range of c;1ses where human.
conduct falls under judicial examination, no cla~s can be found.
in which, with less judicial dissent, any specific rule has been so,
widely and uniformly expressed, as the one which requires one·
knowingly apprnaching a railroad crossing at grn<le, while·
traveling on the highway, to look and listen, if he has.
opportunity, before attempting to pass over; and that any
omission so to do, is a failure to exercise Hdue cure." Citations;
here are superfluou::;; still, the following recent cm;es illustrate
the steady and uniform application of this mle in widely separated
jurisdictions. Railroad v .. 1-11iller, 25 Mich. 290; Haas. v. Gr.
Rap. and Ind. Railroad, Co. 4 7 Mich. 401 ; Eile1·t v. Green
Bay and Minn. Raifroad Co. Id. 606 ; Union Pac. Railroad
Co. v. Adams, 33 Kan. 427; Garla?Jd v. Chic. N. W.
Railroad Co. 8 Brad. (Ill.) .571; Wabash, St. L. & Pac. R 'y.
v. Neikfrk, 15 Brad. (Ill.) 172 ; Chic. N. West. Railroad Co.

43G

STATE V, B. AND M. IL R, CO,

v. Gel'lsen, Ill. Gl4. (In this case where the court below
charged that it was the duty of traveUers to ' 1 look or listen," the
case was sent back hecau"e the cbarge should have been that it
w:tt-i his duty to ' 1 look and listen;" aud this in a state where the
doctrine of '~comparative negligence" has been promulgated.)
Similarly in this state the subject has been thoroughly examined,
anrl the same :-:;ettled rules nflirrned. Grows v. 111.. C. R. R.
(,i7 Maine, 100; State v. J.vl. C.R. R. 7() Maine, 357; .Lesan
v. NI. U R. R. 77 Mninc, 85; State v. M. U. R. R. Id.
a38; Cltase v. M. 0. Railroad, 78 Maine, 346.
In many cases it has been held that ' 1 110 omission of <luty'' on
the part /,f the ccJl'porntion, or its employees, relieved the
traveller f'.rom his duty to look and listen. Among the later, are,
in addition to t-iome of those herein he fore cited: _Jfc Grntlt v.
N. Y. Cent. ancl I-I. R. Rai'lraod Co. v. 59 N. Y. 469;
,(Jullwne v. N. Y. Cent. and Il. R. Railroad Go. GO N. Y. 134;
Dolan v. Del. cmcl ]Jud. Uanal Co. 71 N. Y. 285; Tolman
Ad1n. v. Sy1·. and Bing. anrl 1V. Y. Raifroad, 98 N. Y. 198;
Tlw1np:wn Y • ..LV. Y. Uent. and H. R. Railroad Co. 33 Hun.
16; Hixon v. St . .L. Han. and Keok. Railroad Go. 88 Mo.
:3:35 ; Drain v. St. L. lJ'On i}f. anrl Southem Raifroacl Go.
App. 10 Mo. App. 531; Tol. "fVab. ancl Wesl R'y. Co. v.
Sclwckrrwn Aclui. 50 Ind. 42; Pitts. Gin. and St. L. R 'y. Uo.
v. Gunclt ';8 Indiana, 373; Penn. Railroad Company v.
Righter, 42 N .•J. L. 186; Berry v. Penn. Railroad Co. (New
Jersey, Nlay, 1886,) 2ti Am. & EHg. R.R. case::.;, 396; seealw
cases cited in last pamgraph of note, p. 181, to Pltil. and
Rea cl. Railroad Co. v. Boye1·, (Penn.Jan. 1881,) 2 A111. & Eng.
R.R. eases, Irl. pp. 22G et seq. in notes t 1 no man bas u right to
depend entirely upon the care and prlHlence of others;" 19 Am.
& Eng. R. H. eases, note a. p. 2(;(), last fMragrnph ; Beaeh on
Contr. Neg. G4; Deering on Neg. Tit. R.R. § 244; Patten,on'::.;
R.R. Accident. Law, 1G7, 1G8, last paragraph of 169; Lekigh
Val. Railrnad Co. v. Brandtm.aier, (Penn. April 14, 1886,) 18
weekly notc::iofcasesJn Penn. 474; 2 Lacey\, Dig. R.R. Law
Tit. Injurie::i to persons on the track, 149, 151; and 1 Thomp.
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Neg. p. 426, cited with approval by this court in Lesan v. 2lf.
R.R. supra.
The following pertinent language wns employed hy the court
in Wilds v. Hull. Riv. Raifroacl Co. 24 N. Y. 430, 440, after
alluding to the oft repeated declarations of the ~1 alarming power
of n locomotive and the appalling danger of rnnning one anywhere
hut in a wilderness :" 11 All this is very true ; but there are two
sides to these fads. If a locomoti,·e he eiuincntly dangerous,
everybody knows it to he so. And it is as dangerous to run
ngainst, or under it, as to have it run over you. A railroad
crossing is known to he a dangerow, place, and the man who,
knowing it to he a railroad cro:c-sing, apprnaches it. is careless
unless he approaches it as if it were dangcrnus. To him the
danger is vastly greater than it is to the locomotive; he may
lose his life. And if the company he hound to w.;e very great
care not to endanger him, why is not he hound to use equally
great care not to he endangered? His care should be as much
graduated by the <lange1· as the company's. vVhen everyo11e
who knows that the railroad is there is bound to know, and to
remember, that a train may he approaching, not to take the very
simple precaution of looking and listening to find out whether
one is coming, cannot hut he want of care. To he sure the
statute requires a railroad company to give specified wamings;
but it neither takes away a man's senses, nor excuses him from
u:;;ing them ( 18 N. Y. 425, 426). The <langer may he there.
The precaution is simple. To stop, to pause, is certainly safe.
His time to do so is before he puts himself in I the very road of
casualty.' And if he faib to do so, it is of no consequence, in
the eye of the law, whether he merely misjudges, or is obstinately reckless. His act is not careful, and he is to abicle the
consequences, not the company unde1· or into whose train he saw
fit to run, whether he did so in inexcusable ignornnce or in the
belief that he could run the gauntlet unharmed." Similarly said
DEVENS, J., in Hinckley v. Uape Cod Railroad Co. 120 Mass.
257, 262, ' 1 VVhile one may, in the exercise of reasonable care,
rely to a certain extent upon the performance of his duty by the
other, no negligence of rnch other can be so dominant as to;
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relieve him from his own ohligatfon, and if a performance of
such obligation might have prevented the injury, this failure so
to perfdrtn must be considered as contributing thereto."
All these cases, in their reasoning completely cover, and many
of ·them present, actual instances of ahsent flagmen and open gates.
However,. there nre several English, and two or three Americ:rn
cases, sometimes inaccurately cited as giving countenance to the
claim that an open gate is equivalent to an invitation to pass over
without other precautions. Perhaps the leading English cases
on this subject are: Stapley and another, Executors, v. London
Brighton and South Ooast Ry. Co. L. R. 1 Exch. 21; and
Lunt v. London and No. West. Ry. Co. 1 Law. Rep. Q. B.
Ca8. 277. That these ca8es are not authority for so broad a
position here, is apparent from the peculiar provisions of the
Engli8h act of Parliament on which they rest. Rail way Clauses
Consol. Act of 1845, § 47 (8 and 9 Viet. c. 20), expressly
requires every railway company to erect gates at all crossings on
a level, and constantly to keep '' proper persons to open and
shut such gates; and such gates shall be kept constantly closed
across such road on both sides of the railway except during the
time when cattle, carts or carriages passing along the same shall
have to cross such rail way," from which it is clear ( 1) that the
duty to maintain the attendance of a flagman is universal, and
( 2) that closed across the highwuy is the normal condition of the
gates, their open condition exceptional-exactly opposite to the
custom in this country. Furthermore, in Lunt v. Ry. Co. the
traveler not only saw the employee open the gate, but was
instructed by the same employee to "come on."
Somewhat similar to the English statute are the provisions of
statutes in New York, as to crossings in some of the larger towns
and cities; henue, in Glusltin_q v. Sharp, 96 N. Y. 676, when
a gatcman was seen to be in attendance and to raise the gates,
thi::- was held to entitle the plaintiff to go to the jury.
In Phil. & Reacli'ng Railroad Co. v. Kill-/ps, 88 Penn. St.
405, when a gatemnn left at 7 P. M., and a little past 7 P. M.,
a traveler who attempted to cross without looking where he might
have seen, although "he did look" at certain other points, was
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also permitted to go to the jury by a divided court. But Phil.
& Heading Railroad Co. v. Boye,·, 97 Penn. St. 91, holds that
if the traveler had information from another source, it is ''no matter
what the flagman did or did not do."
In Lake S!w1·e and JI. S. Railroad v. Sunde1'land, 2 Brad.
(Ill.) 307, it is pointed out that the only case which seems to
afford plaintiff-, here any sort of judicial support, the case of St.
L. Van. and Ter1·e H. Railroad Co. v. Drum, 78 Ill. 197, rests
upon the doctrine of" comparative negligence."
The following among the most recently reported cases, in some
of which the plaintiff was permitted to go to the jury, and in
some of which he was not, are all in harmony with the contention
of defendant here: Dublin, Wicklow and JVexfo1'd Ry. Co. \'.
Slattery, 3 L. R. App. Case, 1155; l¼ikelin, App'l't, v. London
and South Western Railruad Oo. 12 L. R. App. Case (House
of Lords, March 1, 1887), part 1, p. 41: Roades v. Chic. and
Grand Trunk Rz1. 58 Mich. 263; Greany v. Long Island
Railroad Co. App'l't, 101 N. Y. 419; B1.trns v . .North Citic.
Rolling Mill Co. G5 Wis. 312 ; Central Trust Co. v. Wab. and
St. Louis and Pac. Ry. Co. (Circ. Ct. E. D. Mo. Mich. 24,
1886), 27 Fed. Rep. 159.
The statement in vVhittaker's Smith on Neg. 401, as to the
traveler being ''misled" by open gates, i:::; carefully qualified hy
'' possibly, if there were a statutory duty on the railway," and
supported by citation. in notes, of the English eases we have
examined.
Obviously, it is needless to consider the doctrine governing
the right~ of persons confused or misled by express directions or
conduct of auth01:ized agents of the corporation, acting within
the scope of their several duties, as exemplified in the ca:::-e of
passengers in Warren y. Fitchbur,q Railroad Co. 8 Allen, 227 ;
and in the case of travelers not passengers, in Sweeny v. 0. C.
and Newport Railroad Co. 10 Allen, 368 ; or those of a traveler
who is not aware that he is approaching a railroad crossing, as in
Elkins v. Boston & Albany Raifroad, 115 Muss. mo.
Should it he claimecl that deceased arnl his companions were
mistaken in their judgment that the train was on the other road
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( as certain evidence plaintiff offered would seem to indicate as
possible), two replies are clear: ( 1) In fact, it does not appear
that this was their juclgment,-one said he ' 1 <:ouldn't te11 which
road it was on;" the other said he •• could not tell ,"-hut rather
that their minds were not at rest on the subject. ( 2) In law,
ha<l such been their judgment, it was erroneous, and an erroneous
judgment, when correct conclusions might easily have been
verifie(1, wi]I not avail to give the traveler who is not in the
exercise of H due care and diligence" the rights of one who is.
I-Iurris v. Ill. Cent. Railroad Uo. 41 Iowa, 227; Benton v.
Central RcU:lroad of Ion·a, 42 Iowa. Hl2; Schee/at v. Citic . .,lf.
and S. P. Raifroad Co. 62 Iowa, 624; Pntl. v. S. L. H'. C.
and N. Ry. 73 Mo. ms; Pattei·son, Railroad Ac. Law, 1G2.
PETERS, C. ,J.
After the plaintiff\; evidence \Vas out in this
case, it was agret~d by the parties that, if such evidence be,
in the opinion of tho full court, sufficient to authorize a jury, in
any event, to find for the plaintiff, a judgment may he entered
against the defendants for the t-3Ull1 of five thousand dollars.
A1lowing to the plaintiff, under this stipulation, the benefit of
tln nn..;t favornhle view whieh the evidenee is leg-ally susceptible
of, it may be considerell that the following facts are proved: The
deceased, \Villiam B. Benjamin, for whose death the action is
instituto(l in the name of the state, and two other men, of the
names of Burnie and Hoo per, the latter Pwning und (lriving the
team, were sitting in an open, one-se:tted wagon, and approaching
at u moderate gait, or "very slowly,'' a level crossing of defendants'
railroad over the highway in Biddeford. It was at ahout ten
o'cloek on a t-3tarlight night in November, 188-6. The railroad
and town road intersect at about a right angle. The three were
persons of middle age, with physical faculties unimpaired, t-30her
and intelligent, and were returning home from a lodge meeting
of some kinc1 over a road familiar to nll of them. v\Then within
about three hundre<l and fifty feet of the crossing a locomotive
whist le was heard, but no bell was heard by them :tt any time.
The hell was heard by others at tlie moment when the locomotive
was passing the crost-3ing, the trnin at the time running at a rate
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of not less than twenty-five miles an hour through a compact
portion of the city of BidJoford. \Vhen the whistle was heard,
Burnie c,tlled Hc)[)pcr\; attention to it, and Hooper said he did
not know which road it was on, meaning whether on the Boston
and Maine or Eastern railroad. Burnie replied that he could
not tell from the sound which road it was on. The deceased said
nothing, and nothing more was said by either of them. The
teatn moved on without stopping, and almost immetliutely it
reache(l the Boston and Maine track, when a collision took place
between locomotive and team by which two of the three men
were almost instantly killed. The way on which the parties
were traveling was slightly descen<ling towards the crossing, and
a view of the coming train \Vas mostly obstructed from the
travelers by houses and other structures, nnd the plans and
photographs show that there may have been no opportunity for
the travelers to see the train, situatecl as th~y were while in
motion.
The defendants contend that the travelers did not look and
listen after their interchange of words about the direction of the
sound from the whistle. "\Ve think a jury would be justified in
the belief that they did. On this point the survivor was not
very explicit in his testimony, but he was not asked about it,
nor was he at all exhaustively examined. The men did not in
fact see the locomotive until they were within an estimated
distance of fifteen feet from the track, the train being about one
hundred feet away, and a collision may not then have been
avoidable. At the place where the whistle was sounded the two
raill'oads were within three hundred feet of touching together,
then divel'ging until at the crossing they were about one thousand
feet apart, tho Eastern being the fiirthest away.
It is reasonable to believe that the three men, as they
app!'oached the cl'ossing, saw that the gates there were open and
unattended by any person, and that there was no signal of any
kind indicating that a train was expected. A red light was
burning, the usual switch signal, which was not any warning to
those using the common roads. The gates were of the doublearm pattern, operating on pivots on each side of the highway,
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when open the arms standing erect, and thes0 had been in use
at this crossing for about three years. An employee wus in
daily attendance upon them from seven o'clock A. M. until about
fifteen minutes after seven P. :vr. when he usually locked the
gates and left them for the night doing so on the night of the
catastrophe. The train which struck the wagon. was the
regular night Pullman train running from Boston to Bangor,
on the Boston and Maine road. This train has run most of
the time for many year.-; over the Eastern railroad, but
had been running over the Boston and Maine road for
about a month before the nccident, and had also run
on the same road for a period of eight months during the
year before the accident. The two roads were managed by the
same company. The survivor, and the same thing may
be fairly assumed of his associates, hacl seen that gates were in
operation at the crossing, but had never noticed that they were
not at all times used when trains were passing. They supposed
that they were so used. The flagman in the railroad employment
testified that, when for any reason the gates were out of order,
he used a green lantern by night and a yellow flag by day
whenever a train passed.
It is not denied that the defendants were themselves guilty of
negligence. They were running their train at a rate of speed
upwards of four times the rate allowed by law. Chapter 377, of
the acts of 1885, prohibits a train running across a highway near
the compact part of a town at a speed greater than six miles an
hour, unless the parties operating the railroad maintain a flagman
or a gate at the crossing. Had not the defendants been remiss
in the discharge c,f this statutory duty, it is reasonable to
conclude that the accident would not have happened.
Nor would the accident have occurred, the defendants contend,
if the deceased harl not also been guilty of negligence. Great
stress is placed by the defendants' counsel upon the position
taken for his clients that the three men did not look and listen
for the location of the train, or, if they did, that they paid no
heed to the signals which their ears revealed to them. It
certainly cannot be denied that it was an egregious blunder for
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the team to continue moving on so near to the crossing, while the
occupants could not tell from which railroad, the sound of the
whistle proceeded, unless other facts furnish an excuse for not
stopping. The team should have halted. The very doubt felt
by the men was notice enough of danger, unless they were,
without their own fault, deceived by the surrounrling circumstances.
The plaintiff's counsel insists that such excuse exists. It is
contended on that side of the case that, taking into consideration
that the train was not seen, though the deceased and his
associates must have been intent upon their situation, as
evidenced by their sudden silence as they were advancing on
their way after their interchange of views on the subject, and
consiclering also the fact that they had much reason to suppose
that the Pullmnn train belonged upon the most distant road, the
sight of the uplifted arms of the gates was evidence enough to
dissolve all doubt in the minds of those men, and to induce them
to believe that they could safely continue on without interruption.
The plaintiff's counsel contends that such was the judgment of
three men, who for intelligence and experience would average well
with men generally.
The counsel for the defendants contends that the standing
arms, indicating open gates, should not be regarded as any
signal, or a suffieient signnl, of safety, at any crossing where the
law does not require gates to he maintained. At this place the
gates were erected by the voluntary act of the company. But is
it not a fair construction of the statute to say that it does require
gates to be maintained, or a flagman to be present, at all grade
cros::;ings, as to trains moving more rapidly at such places than
six mile::; an hour? And while a neglect of the company to
lJerform its duties does not excuse the traveler in a neglect of
the duties and degree of care which the law ih1poses on him,
still, in making his calculation for crossing a railroad track
safely, he is often justified in placing some reliance on a
supposition that the company will perform the obligation resting
on it, where there is no indication that it will do the contrary. If
the gates were open and the crossing unattended by a flagman,
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then these persons had a right to accept the fact a:::; :::;ome evidence
that the train would not attempt to pass the crossing nt a faster
speed than six miles an hour. Of course full reliance cannot
always be placed on an expectation that a railroad company will
perform its duties, when there is :my temptation to neglect them,
because experience teaches us that jt would not he prncticahle to
do so.
But such an expectation has some weight in the
calculation of chances, greater or less according to the circumstances. But what e.ssential difference can it make in the relation
of the parties whether the statute requires a flagman at any point
or whether absolute necessity requires one; whether the
legislature declares the necessity, or the company by its act
confesses the necessity?
The defendants, by their counsel, contend that the English and
New York authorities, cited by plaintiff, are based upon a
statutory requirement that gates shall be maintained. That is
not entirely correct. In a leading case, Stapley v. London, &c.
Ry. Co. L. R. 1 Ex. 21, it was said that while there was no
law requiring gates as to foot passengers, still the decision was
that the footman in that case was fairly invited by the open gates
:::;een by him to attempt a pa:-.snge across the tracks. Nor do we
find that the New York cases place the responsibilities of
railroads wholly on what the statute law requires of them as to
guards at crossings. It is said in Ii:issenger v. 1-V. Y. & Harlem,
R. R. Co. 5G N. Y. 538, ' 1 though it is not negligenee for a
railroad company to omit to keep a, flagman, still, if one is
employed at a particular crossing, his neglect to perform the
usual and ordinary functions of the place may he sufficient to
charge the company." See Glushing v. Sltarp, 9G N. Y. Gm.
If the prnsence of a flagman and closed gates indicate a. passing
train, certainly the absence of the flagman and open gates must
he evidence that a train is not presently due or expectecl. The
annexed authorities touch nearly to the point involved in the
facts here presented.
Wheeloclc v. B. & Alb. R. H. Co. 105
Mass. 203; Tyler v ..N. Y. & N. E. R.R. Oo. 137 Mass. 238;

Sonier v. B. & Alb. R. ll. Go. 141 i\fass. 10; Whar. Neg.§§
Pierce, Railroads, 203, and cases.

385, 38G, and cases.
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The plaintiff's case is fortified by another c011sideration. He
neither drove, nor, as far ns appears, had any control of the team
on which he was riding. It is reasonable to suppose that the
owner carried him either for hire or gratuitously as a neighbol'ly
kindness. His position was not of the same degree of responsibility to the railroad as was that of the driver. He was a
comp:'tratively pa..,sive party. Not that he had no duty to
perform. He could have asked the driver to stop the team, or
he could have left it. But it would he natural, even though
his fears were excited, that he should defer to some extent to
the experience and discretion of the driver, who was in the
control of his own team, and before he had time to assert his
own judgment against the driver's, or perhaps fully appreciate
the situation, the inevitable event was upon him. \!Ve think this
fad has considerable force in the comhiuation of circumstances
which weigh against the charge of contributory negligence.
And we may conside1· this point in the argument in behalf of
the plaintiff, unle-ss we adhere to the doctrine of imputable
negligence, which has been considerably practiced on in tlw
courts, first promulgated in the case of Tlwrn_qoocl v. Bryan, 8
C. B. 115, a doctrine which :u-,crihes to a passenger the
contributory negligence of a driver over whom he has no control.
This doctrine was never adopted in Scotland, nor hy the
English admiralty court, and was never at rest but has been
constantly doubted an<l c1·itici~cd in othcl· English courts, until, in
1887, it was overruled by the court of appeal, without a
dis:-:;enting vote on the question, in the exlrnustively considered
case of The Beniina L. R. 12 Pro. Div. 5ti. The action in that
case, though origniating in the admiralty, was brought under
L\)l'(l C,\MPBELL's act, and was governed in all re:-:;peets by
comrrnm law rules, and the full court of England unhesitatingly
swept a,vay the old rule, saying that it was a fictitious extension
of the principle of :1gcncy un WatTanted upon any rule or theory
of law. It is remarked in that cm,e that the preponderance of
judicial and professional opinion in England is against the
doctrine, and that the weight of judicial opinion in Arueriea, is
also against it. The same decision has been made in the Supreme
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Court of the Unrted States in Little v. Hackett, 116 U. S. 366,
where it is said that .the doctrine of Thoro,qoorl v. Bryan, rests
upon indefens_ible foundation. It is there declared that the
identification of the passenger with the negligent driver, without
his co-operation or encourngement, is a gratuitous assumption.
The H:tme view of the question is entertained by text-writers
generally, esr)ecially in last editions of their works. The ·older
doctrine is rapidly fading out.
A tfo,tinction has sometimes heen attempted to be made
between riding in a public or riding in a private carriage, but
· that idea has not prevailed to any com,iderable extent. The
cases discuss, as an English court puts it, the broad question as
to what is the law applicable to a transaction in which one has
been injured and in the course of the transaction there have been
negligent acts or omis:::iions hy nwre than one party. In quite a
number of the cases the facts were preeisely as they are here,
and the distinction is not heeded. A few cuses like or nearly
like the present case are the following: Robinson v. N. Y. Oen.
R.R. 66 N. Y. 11; Master..,on v. N. Y. Oen. R.R. 84 N. Y.
247; Gaddy v. Hom, 46 Mich. 596; Tran.ye/' Go. v. Kelly,
3G Ohio St. 86; Bennett v. N. J. &c. Oo. 31> N. J. L. 325;
N. Y. &c. R. R. Go. v. Steinbrenne1', 47 N. J. L. 161;
Wabash, &c. R. Go. v. Sclwcklett, 105 Ill. 564. See Borough
of Carlisle v. Bn:sbanrl, 113 Penn. St. 544. S. C. 57 Amer. R.
483, and cases in note.
We are not committed to the doctrine of Tlwm,r;oocl v. B,·yan,
in this state to an extent preventing its repudiation. In Dickey
v. Tele,qraplt Go. 43 Maine, 4~2, the rule was acted on without any
expression of dissent hy counsel.
The doctrine of imputable negligence ns npplicahle to the
relation of parent and minor child, which presents another and a
somewhat difforent question, has heen favorably alluded to in
thh, stnte, but in case:::i where it did not affect the re:::iult reached
on other grounds.
B1'own v. E. & N. A. Ry. Oo. 58
Maine, 384; Le.-;lie v. Lewi..,ton, 62 Maine, 468.
A class of case:-3 against towns for injuries cau:-3ed by defective
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highways, being statutory actions, stand upon a ground of their
own, unaffected by the rule under discussion.
On the terms of the submission of this case to the court hy the
parties, we think judgment must be entered for the plaintiff for
the sum agreed upon as damages.
WALTON,
concurred.
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Deed.

Boundary. Way.
·when the premises conveyed by a deed are described as bounded upon one side
by the continuation r>f a side line of a street, that docs not constitute a dedication of the land for a street up to and past the premises conveyed, though
the continuation of the street was contemplated.
If the grantor by a second deed convey to the same grantee the fee to the center
line of the contemplated street, the acceptance of' that cleecl would constitute
a waiver of' all rights, if the grantee had any, beyond the center line of t~1e
contemplated street, until it was actually established as a _street.

ON report of facts agreed.
The opinion sttttes the c,tse and trlltel'ial facts.

Charles H. Bartlett, foi· plaintiff, cited: \V ash. Ease. ( 4 ed.)
211,269; Bartlett v. Ban,qor, G7 Maine, 460; Haldane v.
Cold Sprin_q, 21 N. Y. 474; Bigelow, Estoppel, (4 ed.) 616,
350, 445; Low v. Tibbetts, 72 Maine, 92; Holnies v. Turner's
Falls L. Co. 142 Mass. 590 (3 New Eng. Rep. 177); Parker
v. Smith, 17 :Mass. 411; Bullard v. Dyson, 1 Taunt. 279;
Hardin,q v. J,V'ilson, 2 B. & C. 96; Salisbury v. Andrews, 19
Pick. 250; Milker v. WorcesteJ·, 6 Gmy, 548; Plynwuth v.
Wareham, 126 Mass. 475; Crowell v. Beverly, 134 Mass. 98;
Nobleboro v. Clark, 68 Maine, 87; Howe v. AlgeJ·, 4 Allen,
206; Wood v. Pennell, 51 Maine, 52.
P. H. Gillin, for defendant.
We claim by the well settled In w in this stnte and Massachusetts, a right of way in and over the "locus in quo." 109
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Mnss. 292; 32 :\1:iine, 80; 10 Pick. 138; 17 Mass. 413; 20
Wend. 149; 3 Kent, 433; 18 Maine, 7G; G7 Maine, 4G0.
By a well settled principle of the law as laid down, 8 Met.
2GG; 11 Pick. 213; 10 Maine, 335, the plaintiffs are estoppod
from denying our right of way over the fl locus in qu()," viz. :
·when a deed refers to a plan, if the description is partly given
differing from the plan, thi8 will vary the plan accordingly.
The general and well e:-,tablishcd rule of law in this and other
states, according to the opinion of the court in Wldte's Bank of
B1c!falo v. J.Viclwls, G4 N. Y. G5, is if that where the owner of
land in a city lays out a street through it, and sells lots on each
side of the street, the public have an ea:-,ement of way, or right
of passage, although it may not become a public high way in the
ordinary sense of that term until the dedication is accepted and
the street adopted by the corporntion, aud the grantees of the
lots are entitled as purchasers to have the interval or space of
ground left open forever as a street."
The tluhsequent act of the plaintiffs' deeding to Kelley to the
centre of Howe street, while it gave him what he did not before
possess, a fee to part of the i'ltreet, 33 Maine, 502, could not
have any bearing in taking from the public and the purchaser;:;
along said street the right of way therein. Again, in the same
case, G4 N. Y. 65, the learned court says, ~, while a mere survey
of land by the owners into lots <lefining streets, squares, etc.,
wiil not without a sale amount to a dedication, yet a sale of lots
with reference to such plat, or describing lots as hounded by
streets, will amount to an imme<liate and irrevocable dedication
of the latter, binding upon hoth vendor mHl vendee."
It is almost the unive1·s,d rnle from the earliest origin of conveying the fee to land hy written instrnment, that the terrns of
such written covenant shall be strictl} construed ttgainst the
grantor, and when there is neither mistake 01· fraud on the part
of the grantee, oral evidence is not admissible to controvert or
disprove hi:, (the grnntor's) solemn act. The grant of a principal
thing carries with it a 11 that is necessary for the beneficial
enjoyment of the grant which the grnntor can convey. 41 Maine,
177. If the plaintiffs did not mean to give their grantees nt the
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auction sale the free use of Rowe street as marked upon the
auction plan, it was an easy matter to so mention in their deed
to Kelley. 67 Maine, 4G0. vYash. Easements and Servitudes;
Sec. ed. pp. 225, 226 and 227; 21 Pick. 292; 4 Gray, 537;
17 Mass. 413; 4 Allen, 206; 22 N. Y. 217; 24 Barb. 44; G
Wheat.- 307 ; 6 Gray, 548.
DANFORTH, tT. An action of trespass upon land, which is
before the court upon facts agreed. It is admitted that the fee
is in the plaintiff~. The defendant admits the alleged acts of
trespass, nncl justifies under a claim of a right of way. The
validity of this claim is the only question involved. Its foundation is found in a deed of September 18, 1884, from these
plaintiffs to Andrew Kelley, ,Jr., the defendant's grantor, by
which land south of that in question is conveyed. The description
in this deed is, so far as material, as follows, viz. : ' 1 Beginning
at a point on the northwesterly side line of First street
being on the division line between lot No. 11 and land of Barker
nnd Davis, according to Bradley's plan o( the Davenport lands
extended March 24, 1851, thence northwesterly on said division
line and the continuation thereof two hundred and forty feet to
a stone on the continuation of the southeasterly side line of
Second street, thence northeasterly on said continuation of said
line one hundred and sixteen feet to a point on the continuation
of the southwesterly side line of 'Rowe street' so called, thence
southeasterly on said continuation line two hundred and forty
feet to a point on the northwesterly side line of First street,
thence southwesterly on said side line
to the place of
beginning." It is claimed that there is a grant of a right of way
over ,vhat is culled 1' Rowe street," or that the plaintiffs are
estopped to deny the defendant such a right by virtue of this
deed. It is undoubtedly well settled that a conveyance of a lot
of land by reference to a plan upon which Rtreets are laid down
in connection with the lot conveyed, or when the land is bounded
by a street, such a grant, or estoppel, will ordinarily follow.
VOL. LXXX.

29
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But this conveyance laclrn several of the elements necessary to
l>ring it within that rule. The description is by fixed and definite
metes and hounds, and not by a reference to any plan. The
only plan referred to is that of Bradley's, and that only to fix
the starting point. Upon that plan there is no location, no
indication ·whatever of any sueh street or way, as is here claimed.
The land is not hounded upon the street claimed. The northerly
line which is alleged to be such a boundary, begins and runs
upon the ''continuation" of the southwesterly side line of'' Rowe
8trect," showing, U8 do the facts, that though Rowe street might
he in exi8tence at some other point, yet it did not at any place
come in contact with, or adjoin this land. All these facts were
patent and as well known, or should have been, to the grantee
as to the grantors. The lot was hounded at each end by a
located and traveled way. How then can it be said that here
was a grant of a way when there was none in existence, no
occasion for any, or an estoppel from asserting a truth equally
well known to both parties and clearly recognized by the deed?
.Much more would the deed, with its definite description, come
within the principle settled in lVarren v. Blake, 54 Maine, 27 6,
and exclude the way, even if there had been one.
But it is said that a continuation of ,~ Rowe street" across the
land in question was contemplated when the deed was given, and
it is claimed that this intention was a sufficient dedication of it to
enable the grantee to hold a right of way over it. In Bm,tlett
v. Bangor, 67 Maine, 4GO, it ·was held that the location of streets
-upon a plan and selling the lots by reference to the plan, would
constitute such a dedication of the way us could not be revoked
by the owner. But our attention has not been called to any
case, nor are we aware of any, where the mere recognition of a
contemplated street as such would have that effect, especially
where there was no location upon any plan. But however that
might be under other circumstance8, in this case it can have no
such effect.
It appears from the facts in this case that " Rowe street" had
been opened and traveled from Main street in the direction of
this land in question, but stopping some little distance before
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reaching First street, which is the easterly boundary of the land
conveyed to Kelley. If continued in a straight line of the same
width across First street to Second street, its southwesterly side
line would he the northerly line of the lot sold Kelley, as
described in the deed. In 1878, Mr. vVilson acting for the
proprietors, proposed to the city of Bangor that if it would
extend Rowe street, well '' graded and gravelled," across this.
land, the city might have all the gravel contained on said street.
and two years to remove it. This proposition was accepted by
Bangor, as appears by its records, and the gravel taken. This,
was the contemplated street. It was not dedicated to the public·
nor represented as such by any plan, or othenvise. The plan,.
made a part of the advertisement of the auetion sale, showed it
as a "proposed street," and the advertisement described the lot
as lying on the '' southerly side of the proposed extension of theso called Rowe street."
These facts were all open and the grantee was put on his guard:
by the terms of his deed, as well as in other ways. The plaintiffs
had fully performed their part of the contract. It only remained:
for the city to perform its part. The contemplation, the contingency, was with it, and the fact that the street is not there, is.
not the fault of the plaintiffs, but is the fault of the city. When
Kelley bought, if he relied at all upon having the street, he must.
have relied upon the city and not upon the plaintiffs.
But the case does not stop here. By the subsequent conduct.
of the parties, it is made clear that no claim was made by Kelley
upon the plaintiffs, or if so, he released them from it. In June,.
1885, the city having refused to make the street, paid for the•
gravel it had taken. In the following December, another contract was made between the plaintiffs and Kelley, by virtue of
which another deed was given in which a nominal consideration
is expressed. In this deed the plaintiffs release to Kelley all
their interest in 11 the southerly half of the so called 'Rmve
street' lying between the First and Second streets in Bangor,
which adjoin~ land of said grantee." Then follow these words:
"This deed is given for the purpose of settling beyond any doubt
that the northerly line of said grantors' land, between said streets,
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lies in the center of the so called Rowe street, and that said
Kelley is the owner of the southerly half of said Rowe street,
suhject to whatever easement oe right of ·way may be over the
same." This <leed having been accepted by Kelley, he is bound
by its terms, and in it he acknowledges the title of the grantors
1to the northern half, the very land in question, without any
,reservation wh.ttever, and for the expressed purpose of removing
any doubts as to that title.
At the date of the first deed both f>:trties had reason to expect
and undouhteclly did expect that Bangor would extend and make
fit for use 11 Rowe street." The deed was given and received
with that impression, the grnntee taking his chances. The
expcetation failed, the chance for a public street had gone, and
Jhe grantee's title extended only to the southerly line of the
expedccl street. \Vhilc fifty foet was perhaps none too wide for
a puhlie street, half that ,vould be amply sufficient for all private
purposes. Hence to quiet all claims, to remove all doubts, the
:latter deed wa:-:; made, giving the gmntee the control of the half
adjoining him with the right of way over that, and the control
of the other half without any right of way ovci· that, to the
grantors. \Vlrntever may have been the effect of the former
<ileell, the last one we think settled the whole matter, and if any
right of way remained it was a private one, and over what became
Kelley's own land. Of this construction certainly Kelley has
no reason to complain, and the defendant can have no more
rights than his gr:mtor. As agreed, the entry must be,
Defendant defcwlte<l. Damages one dollm·.
PETERS,

C. J.,

VIRGIN, LIBBEY, EMERY

and

FosTER,

JJ.,

concurred.

A, J. s~rALL.
Opinion June 23, 1888.

STATE OF MAIXE t'S.

Knox.

Intoxicating liquor.

Pleading.

Evidence.

,v1ien the offence of a common seller is set out with a continuando, time is
material and the evidence mnst be confined to act-; which happened within the
days alleged.

ON exceptions.
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Indictment charging the respondent with being a common
seller of intoxicating liquor bot ween the 1st day of June, A. D.
1887, and the date of the indictment.
At the trial the presiding justice allowed evidonce to be
introduced by the government tending to show that tho defendant
was a common seller before the first day of .J mm, 1887, and
instructed the jury that the time mentioned in the indictment was
not material. To this ruling and instructions the defendant
alleged exceptions .

•J. II. II. Ile welt, county attorney, for the state.
Eobinson and Rowell, for the defernlant.
VrnmN, J. In setting out, in an indictment, an offence whieq
consists of a single act, though an a11egution of the time of its
commission is necessnry, still the evidence of ~uch act is not
confined to the time alleged, hut may be of acts which took place
at any time before the finding of the indictment and within the
period allowed by the statute of limitations. Bae. Ab. Indict.
G. 4; Com. v. Traverse, 11 Allen, 260.
vVhen the offence consists of a series of ucts, a day certnin
must be alleged, and the time is material, and no evidence of
the commission of the acts on any other day is admissihle. Com.
v. Elwell, l Gray, 462; Com,. v. Gardner, 7 Gray, 494; Com,.
v. Sullivan, 5 Allen, 513. Such offence::. are frequently and
properly set out with a continuando; and when so set out, time
is material, and evidence is confined to acb, which happened
within the days alleged. State v. CofJ'en, 48 Maine, 364-366 ;
C01n. v. Bri,qgs, 11 Met. 573; Umn. v. Ollislwbn, 103 Mass.
213; Com,. v. Dunsta, 145 Mass. 101; Oorn. v. Purdy, 5 N.
E. Rep. 710. And an indictment ~ontaining such allegations
may be supported b,r proof of the commission of the offence
during any part of the period named. Uorn. v. Wood, 4 Gray,
11; Com. v. Connors, 116 Mass. 35.
PETERS, C. J., v\r ALTON,
JJ., concurred.

Exceptions sustained.
DANFORTH, LrnuEY and FosTER,-
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CARRIE

E.

CLARK

Kennebec.

vs.

BYRO:N"

B.

BRADSTREET.

Opinion July 2, 1888.

Bastarcly process.

Infant as evidence.

In bastardy proceedings, an infant six weeks olcl was introduced in evidence,
and viewed by the jury to enable them to judge, from a comparison of its
appearance, complexion and featn res with those of the defendant, whether any
inference could b~ legitima,tely drawn therefrom as to its paternity. This was
held to be error.
Such evidence is to'.) vague, uncertain and f.tnciful, and if allowed would establish an unwise, (langerous and uncertain rule of evidence.

ON exceptions from superior court.
The case and material point are P.tatecl in the opinion.

J. II. Potter, for plaintiff.
It is a well known physiological fact that peculiarities of form
ancl feature and personal traits are often transmitted from parent
to child, and although taken by itself, proof of such resemblance
mi_g.·ht be insufficient to establish its paternity, hut it is clearly a
circumstance to be considerecl in connection with the other facts.
Finnegan v. Dugan, 14 Allen, 197; Gilrnanton v. Efa,m, 38
N. H. 108; State v. Woocl1·1{ff, 67 N. C. 89; Wharton on Ev.
Vol. 1,347; Warleck v. White, 76 N. C. 175; State v. Smith,
54 Iowa, 104; State v. BJ·itt, 78 N. C. 439.
In State v. Woodnrlf, 67 N. C. 89, where the child was
exhibited to the jury and comments made by the attorney fol'
the complainant, the court said, '' It has been the univel'sal
practice in thi,:; state for more than forty yeal'S, and is founded
in common sense and sound reason."
In an action for crim. con. the child claimed to be the
offspring of the defendant \ntS exhibited to the jury. And in
this case the court instructed the jury as follows: '' If you
believe that the child of plaintiff's wife shown to you during the
trial resembles the defendant, and experience teaches ·you that
there is anything reliable in this appearance that would be safe
for you to found an opinion on, you may consider it in co1Tobo:ration of her evidence." This instmction the appellate court
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sustained. Stwnrn v. Hurnniell, 39 Iowa, 478; State v. Bowles,
7 Jones, N. C. 579.
In a proceeding in bastardy, the exhibition to the jury of the
child and the pointing out by the counsel for the state of certnin
points of resemhlnnee between such child and the defendant was
held to be proper. State v. Smith, 54 Iowa, 104.
Professor Greenleaf, in his work on Evidence, Vol. 2, in a
note on page 142, refers to State v. Bowles, above cited, and
seemingly approves the decision therein.
v\Tharton, in his work on Evidence, approves the practice,
Vol. 1, p. 34 7, and cites authorities in support thereof.
The two leading cases opposed to our position are State v.
Dmrforth, 48 Iowa, 331, and 8tate v. Risk, 19 Ind. 152.
There are many ca~es reported where it is held that testimony
of witnesses to prove the likeness between the defendant and the
child is inadmissible, as in the following: l1eniston v. Rowe,
16 Maine, 38; U. 8. v. Collins, Cranch, Rep. Vol. 1,592;
Eddy v. Gray, 4 Allen, 435. But these cases are foreign- to
the issue.
H. M. Heath, for the defendant, cited: I1eniston v. Rmce,
lG Maine, 38; Hanawalt v. State, 64 \Vis. 84; S. C. 54 Am.
R. 588 ; State v. Danforth, 48 Iow:t, 43 ; 30 Am. R. 387 ;_
Risk v. State, 19 Ind. 152; Reitz v. State, 33 Incl. 187;
People v. Cantey, 29 Hun. (N. Y.) 47; Petrie v. Ilou·e, 4
Thomp. & Cook, (N. Y. Supreme Ct.) 85: Robnett v. People,
16 Ill. App. 2fH1 ; U. S. v. Collins, l Cranch. C. C. 592 ;
Jones v. Jones, 45 Md. 144; 1 Beck, Med. Jur. Gl5; Wills,
Circ. Ev. (5 Am. e<l.) 118, *94, 117; Gibnanton v. Ham, 38
N. H. 108; State v. Bowles, 7 Jones, (Law N. C.) ;)79 ; State
v. B,·itt, 78 N. C. 439; rVlt1'leck v. White, rn N. C. 175;
State v. Woodruff, 67 N. C. 89; Hutchinson v. State, (Neb.)
27 N. W. Rep. 113; State v. Smith, 54 Iown, 104; S. C.
37 Am. R. 192; Paulk v. State, 52 Ala. 427; Eddy v. Gray,
4 Allen, 43G; Finnegan v. Dugan, 14 Allen, 197; Youn,r; v.
1l1akepeace, 103 Mass. 50.

FosTER, J.

This was a bastardy process m which a verdict
was rendered for the complainant.
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At the trinl the child, then hut six weeks old, was offered,
admitted in evidence. and exhibited to the jury by the complainant against the defendant's objection, and exceptions were
taken.
Notwithstanding the paternity of the child was sought to be ·
established and the putative father was defendant in the suit,
we think the exceptions must he sustained.
Tl~e only object for which it is claimed that the child was
introduced in evidence and viewed hy the jury, was to enable
them to judge from a comparison of its appearance, complexion
and features with those of the defendant, whether any inference
could legitimately be drawn therefrom as to its patemity.
In a case like thi~, where the child was a mere infant, such
evidence is too vague, uncertain and firnciful, and if allowed
would estahli~h not only an unwise, but clangerom; and uncertain
rule of evidence.
While it may he a well known physiological fact that peculiaritie_s of form, feature and personal traits am oftentimes transmitted
from parent to child, yet it is equally true as a matter of common
knowledge that during the first few weeks, 01· even months, of a
child's existence, it has that peculiar immaturity of features
which characterize it HS an infant, and that it changes often and
very much in looks and appearance during that period.
Resemblance can then he readily imagined. This is oftentimes
the case. Frequently such resemblances are purely notional or
imagi1rnry. ,vhat may he considered a resemblance hy one may
not he perceived by another having equal knowledge of the
parties between whom the resemblance is supposed to exist. If
there should he a likeness of features there might he a difference
in the color of the hair or eyes. As was said by the court in
People v. Garney, 29 Hun. (N. Y.) 47, ''common observation
reminds us that in families of children different colors of hair
and eyes are common, and that it would he dangerous doctrine
to permit a chikl's patemity to be questioned or proved by the
comparison of the color of its hair or eyes with that of the alleged
parent." Mr. Justice HEATH, in the case of Day v. Day, ut the
Huntington assizes in 1797, upon the trial of ejectment where
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the question was one of pal'lu8 8itppositio, admitted that resemblance is frequently exceedingly fanciful, and therefore cautioned
the jury in reference to such evidence. And in a trial in bastardy
proceedings the mere fact that a resemblance is claimed would
be too likely to lead captive the imagination of the jury, and they
would fancy they could see points of resemblance between the
child and the putative father.
As in the case at bar, where the infant was hut a few weeks
old, such evidence, if allowed in determining the paternity of
the child, would be exceedingly fanciful, visionary and dangerous.
The testimony of witnesses, where they have no special skill
01· knowledge in such matters, has never been admitted in this
state or l\fossuchusetts to prove a resemblance in the features
between the child and the alleged father. I1eniston v. Rowe,
16 Maine, 38; _Eddy' v. Gl'Cly, 4 Allen, 438. Nor points of
dissimilarity, not implying a difference of race. Young v.
1l1akepeace, 103 Mass. 54.
\-Ve are aware that in New Hampshire, Massachusetts and
~ orth Carolina, and perhaps some of the other states, on an
issue of bastardy, the courts have allowed the jury to judge of
likeness by inspection. Gil,nanton v. IIam, 38 N. II. 108 ;
Pinnegan v. Dugan, 14 Allen, 197; State v. Arnold, 13 Ired.
(N. C.) 184; State v. Woodru.-ff, 67 N. C. 89. And in deciding
with regard to the color of the child, whether of negro blood or
not, it has been held proper to exhibit it to the jury. lVci1·liclc
v. White, 7 6 N. C. 17 5 ; Garvin v. State, 52 Miss. 207. No
one will doubt the propriety or reason upon which these decisions
are based when the question is one of race or color, for it is well
understood that there are marked distinctions, physical and
external, between the different races of mankind, which may
enable men of ordinary intelligence and observation to judge
whether they are of one race or another.
In State v. Srnith, 54 Iowa, 104, the child was two years and
one month old; and the court there held that a child of proper
age might be exhibited to the jury, and that it was not error to·
exhibit a child of that age, with instructions to the jury to disregard the evidence unless they could see the resemblance claimed.
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In the decisions from New Hampshire and Massachusetts
nothing appears to show the age of the child of which the court
speak. Our attention has been cal1ed to no other decisions in
New England, nor have we been able to find any, where this
question has come before the courts. But from a careful
examination of the cases in those states where the question has
arisen, we are satisfied that the weight of authority i:S against
the admission in evidence of a mere infant, where race or color
is not involved.
Thus in Hanawalt v. State, 64 Wis. 84 ( 54 Am. Rep. 588),
a child less than one year old was exhibited to the jury for their
inspection. This was held error, and the court say: ~~ \Vhen
applied to the immature child, its worthlessness as evidence to
establish the :fact of parentage is greatly enhanced and is of too
vague, uncertain and fanciful a nature to be submitted to the
consideration of a jury."
In State v. Darifottlz, 48 Imva, 331, where the child was but
three months old, the court say that the resemblance of infants
to the father is too uncertain and indistinct to be allowed as
evidence, and that it would be an unwise and dangerous rule to
permit the admission of a child of that age.
In Risk v. State, 19 Ind. 152, the court doubted the right to
introduce an infant in evidence, saying that it had seen no
authority on the point, that it would be an uncertain rule, and
would involve the necessity of giving the alleged father in
evidence. The same question was before that court in Reitz Y.
State, 33 Ind. 187, where the child was held up before the jury
for inspection, but the court decided it was improper, and told
the jury to disregard it. See also People v. Ocmiey, 29 Hun.
(N. Y.) 47.

Exceptions sustained.
PETERS,

concurred.

C. J.,

WALTON, DANFORTH, VIRGIN

and

EMERY,

JJ.,
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SAMUEL HADLEY and another vs. LEvVIS A. HADLEY.
Hancock.

Opinion July 25, 1888.

New trial. Real action. JJiortgage. Judgment.
Where the only verdict in a real action is that the plaintiff is entitled to
''Mortgage judgment" it will be set aside.
No judgment can be reudered on such a verdict.
If either party wishes a conditional judgment he must move for it. That is
not a matter for the jury.

ON motion to set aside a special verdict.
The opinion states the case.

Wiswell and King~ for the plaintiff~-:.
Dea8y ancl Higgins, for the defendant.

WALTON, J. This action is before the law court on a motion
submitted by the plaintiffs. The action is a writ of entry in
common form. The motion states that the plaintiffs claimed
title under a mortgage from the defendant, which the plaintiffs
claimed had been foreclosed by publication, and that the equity
of redemption had expired prior to the date of the writ, and that
the issue of fact for the jury was whether there had been a breach
of the condition of the mortgage before the commencement of
the foreclosure, and that the jury returned a general verdict for
the pla}ntiffs, and also found a special verdict of "mortgage
judgment," and that before the special verdict was affirmed, the
jury were asked by the presiding judge whether ,or not they
found a breach of the condition of the mortgage before the
commencement of the foreclosure, to which inquiry the jury
replied 1:that they found no breach of the condition of said
mortgage," and the plaintiffs move that th? special verdict of
11
mortgage judgment," be set aside, as against law and evidence.
In two particular.s, the record does not sustain the motion.
The record does not show a general verdict for the plaintiffs.
Nor does it show that the jury were inquired of with respect to
a breach of the condition of the mortgage, or that they gave any
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such answer in relation thereto, as is stated m the motion.
Omitting the caption, the verdict certified by the clerk is as
follows:
What judgment are the plaintiffs entitled to? Is it for a
mortgage judgment, or a judgment for absolute title? ii~fortgage
judgment."
D. H. EPPES, Foreman 1st Jury.
And the clerk certifies that iithis is the only verdict in the case."
It' is plain that upon such a verdict no judgment can be
rendered. It neither affirms nor disaffirms the right of the
plaintiffs to the possession of the demanded premises. If we
turn to the evidence jt is plain that the question actually tried
was whether or not there had been a breach of the condition of
the mortgage, and especially whether there had been such a
breach before the attempted foreclosure. But this was an
immaterial issue; for, unfortunately for the defendant, the form
of the mortgage was such that the plaintiffs were entitled to the
pos~ession of the mortgaged premises whether there had been
any breach of the condition or not. The issue, therefore, was
an immaterial one. It did not determine the question on which
the right to maintain the action depended.
The right of a mortgagee, or of any one claiming under him,
to recover possession of the mortgaged premises, even before a
breach of the condition of the mortgage, when there is no
agreement to the contrary, is affirmed hy the Revised Statutes,
c. 90, § 2. No agreement to the contrary being shown in this
case, the plaintiffs' right to maintain their action for possession
cannot he defeated by showing that no breach of the mortgage
had taken place when the action was commenced. The fact
itself is therefore irrelevant, and the issue immaterial. No use
can be made of the fact, whether found for the plaintiff:, or the
defendant.
And the right of a mortgagee, or of any one claiming under
him, to bring his action for possession of the mortgaged prrmises
without naming the mortgage in his writ, is affirmed by the
Revised Statutes, c. 90~ § 8. And if either party wishes for a
conditional judgment, he must move for it. But the motion
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must be addressed to and heard by the court. It is not a matter
for the jury, § 9.
Such being the law, we think the verdict in this case must be
set aside. It is irregular in form, and irrelevant in matter, and
no use can be made of it in determining what the judgment in
the case shall be; and to sustain it, would establish a bad
precedent.
.ZJ1otion sustained. Verdict set aside,
and a new trial granted.
PETERS, C. J.,
J,J., concurred.

CHARLES

s.

DANFORTH, LnmEY, El\IERY

DAVIS

Washington.
Equity.

vs.

PAUL

and

HASKELL,

vV ALTON and another.

Opinion July 25, 1888.

Fmudulent conveyance.

Creditoi"'s bill.

A julgment creditor whose execution has been returned satisfied hy seizure mlll

sale of real estate alleged to belong to the debtor, he being the purchaser at
the sheriff's sale, cannot maintain a bill in equity, as a creditor, against the
debtor and another who is alleged to hold the title to the real estate by a deed
which is fraudulent as to creditors.
In such cases his remedy, if any, must be as a purchaser and not as a creditor.

Appeal from the decree of a single justice.
Bill in equity. The bill alleges that the plnintiff is the
creditor of Paul WTalton, and that the other defendant holds the
title to the real estate of Paul \Valton by, or through a conveyance which is frau<lulent and void ns to creditors, and prays that
Paul \-Valton he required to pny him the amount of his debt, or
the other defen<lnnt he required to give him a good and sufficient
deed of the real estate. The other material facts arn stated in
the opinion.

A. McNiclwl ancl B. Rogets, for the plaintiff.
::A hill which charges that the judgment debtor, one of the
defendants, had fraudulently and without a valuable consideration
transferred his property to the other under an ngreed purpose
hetween them to defraud the plaintiff, is not demurrable."
Hartshorn v. Eames, 31 Maine, 93.
::By the levy of an execution on the land of a judgment debtor
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and delivery of seizen to the creditor, the possession of the·
tenant even if adverse to the creditor thereby becomes interrupted." Clark v. Pmtt, 55 Maine, 546.
1
' Before a court in equity will interfere to afford
relief, as by
declaring a conveyance void, for fraud, plaintiff must show that
he has an interest in the e::,tate conveyed by levy or otherwise,
or in other subject matter to which the bill relates." Dana v.
Haskell, 41 Maine, 25.
'To give jurisdiction in case of a hill in equity seeking relief
against a debtor who had fraudulently conveyed his property it
must appear that the creditor has levied upon it or attempted to
do so, or that the officer has returned his execution unsatbfied,
showing that he had exhausted his remedy at law." JiJ.Tebster v.
Olark, 25 Maine, 313; Same v. Withey, 25 Maine, 326; Skeele
v. Stanwood, 33 Maine, 307; Caswell v. Caswell, 28 Maine, 232.
"After a creditor in ·such case has exhausted all legal remedie8,
a court of equity witl aid him in perft~cting his title to the estate
and prevent his being injured by an outstanding fraudulent title.
Doclaay v. Mason, 48 Maine, 178; Gorey v. Green, 51
Maine, 114.
In aardiner Bank v. Wheaton, 8 Greenl. 373, in such case a
bill in equity in favor of judgment creditors, without any levy,
was finally 8ustained. If, in any such case, a levy should be made
Ly a cre<litor, be might, perhap:.:;, acquire a lien to the specific
property, which would take priority of anothet· creditor making
no levy, or be good against a subsequent purchaser. Corey v.
Greene, 51 Maine, 117.
·
In Dockray v. l.l!lason, cited above, the legal title was never
in the debtor.
"\Vhen a cceditor seeks by bill in equity to obtain payment of
bis deht from certain real estate paid for by the debtor but
conveyed to his wife, a levy is unnecessary if the debtor never
had any title to the land." De Brisay v. Hogan, 53 Maine, 554.
E. E. Livenn01·e, for defendnnts, cited~ Woodman v.
Freeman, 25 Maine, 531; Webster v. Clark, 25 Maine, 313;
Webster v. Withey, 25 Maine, 326; Corey v. Greene, 51 Maine,
114; U-riffin v . .,Nitche1·, 57 Maine, 270; Howe v. Whitney,
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66 Maine, 17 ; Baxter v. Moses, 77
Fraudulent Conveyance, 514.

Maine, 465 ; Bump,

\V ALTON, ,T. vVe think the dismissal of the plaintiff's bill was
right. He claims relief as a creditor. The proof is that at the
time of filing his hill he had ceased to be a creditor. His debt
had become merged in a judgment, and an execution which had
been issued upon the judgment had been satisfied in full by a
sale of the debtor's interest in real estate. The plaintiff was the
purchaser, and if the debtor's interest wns not as great or as
valuable as the plaintiff supposed, his remedy, if any, mu8t he
as a purchaser and not as a creditor. He has ceased to be a
creditor. Such ·was the opinion of the justice by whom the
case was heard at nisi prius; and upon this ground he
dismissed the bill with costs. \Ye think the dismissal was right.

Decn:e di:•wnissin,q tlw bill U"t th costs ajffrmed.
C. J., DANFORTH, LIBBEY, E:HERY and HASKELL,
0

PETERS,

JJ., concurred.
~lARCUS \VENTWORTH

·waldo.

vs.

LUTHER E.

\\'YMAN.

Opinion July 25, 1888.

Costs. Want of }itriscliction. Trial Justice.
One who is sued before a trial justice after his commission has expired, and
who, on that account, is denied a trial, denied his costs and denied an appeal,
can maintain an action to recover his costs.

ON exceptions.
The opinion states the point and material facts.

J. H. J.11ontgomery, for the plaintiff, cited: Cooley, Torts,
468 ; Gall v. Mitchell, 39 Maine, 465 ; Shaw v. Reecl, 16
Mass. 450; Addison, Torts, 810; Bond v. Olwpin, 8 Met. 31.
Kerr v. Mount, 28 N. Y. 659.
George E. Joluison, for the defendant.
If a party to a suit has any knowledge or susp1e10n that the
court before whom said suit is to be tried, is not qualified to try
and determine the same, and proceeds to trial without raising the
question, he thereby ·waives the question, and cannot, afterwards
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take advantage of it, at least he waived his right to recover any
damages sustained by him in that suit. Hussey v. Allen, 59
Maine, 269; Knowlton v . .fionier, 30 Maine, 552.
In Veazie v. Bangm·, 53 Maine, 50, this court held that, ' 1if
there be any legal objection to the court, it should he seasonably
made, and proceeding to trial without objection, if known, 1s a
waiver of it."
See Brown v. Lunt, 37 Maine, 423, in which objection wns
taken to the execution of a deed by one of the defendants, that
the certificate of acknowledgment was not made by a person
authorized to make it. It appeared in evidence that the certificate
of acknowledgment was made by a person whose commission as
justice of the peace bud previously expired. On page 432 the
court say, after citing numerous authorities: "The case shows,
that neither the magistrate, nor the parties to the deed knmv,
nor the public, by fair presumption, knew or supposed, that his
commission had expired. He had been duly accredited by the
government, and was assuming to act in his official capacity, ns
of right, and with at least a colorable right.
He
must he regarded, therefore, as a justice of the peace, cle facto,
when he took and certified the acknowledgment of the deed to
Mrs. Lunt." And the court held the acknowledgment to he
valid.
In White v. Dingley, 4 Mnss. 433, the court held that, "no
action, by the common law, lies for damages sustained by suing
a civil action, when the plaintiff foib; unless it be alleged and
shown to be malicious and without probable cause."

w· ALTON, ,J. The question is ·whether one, who is sued before
a trial justice after his commission has expired, and who_, on that
account, is denied a trial, denied his costs, and denied an appeal,
can maintain an action to recover his costs.
vVe think he can. It is now well settled, although formerly
held otherwise, that when an action fails for ·want of jurisdiction,
the defendant is entitled to costs; and, if he cannot recover them
otherwise, he can maintain an action for them. The rule, as
stated in Elde1· v. Dwigltt Man. Co. 4 Gray, 201, is that, where
a writ is served, returned, and entered by the plaintiff, and the
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suit fails for want of juris<liction in the justice to try it, the
clefendant is entitled to costs; that the defendant has n right to
appear and save his rights, and guard against even an erroneous
judgment, and may rightfully he regarded as the prevailing party.
And in Call v. Jlfitche1l, 3£) Maine, 465, it was held that,
although a magistrate has no jurisdiction, and a judgment by
him would be a nullity, still, the defendant is entitled to costs.
And in .1.11ann v. Holbmok, 20 Vt. 523, where the plaintiff sued
out a writ returnable before a magistrate, and the defendant
appeared, but no trial ,va::,; had, because the magistrate was
absent, the plaintiff having neglected to notify him of the
pendency of the action, it was held that the defendant could
maintain an action to recover his co.-,t::,;. And in Shaw v. Reed,
16 .:\'Iai,s. 450, although it \\'as held that an action of trespass for
false imprisonment would not lie in such a ca::-;e for the arrest of
the defendant on the writ, it was abo held that he would have a
remedy by an action on the case, if the absence of the justice
arnse from the plaintiff's negligence.
These authorities establish the principle that, in a proper case,
an action may be maintainell to recover cost:-;. And we think
this is such a case. The plaintiff was summoned to appear
before a trial ju::,tice to answer in a civil suit. He did i_tppear
with his witnesses and his counsel. Ile was then denied a trial,
denied his costs, and denie<l an appeal, because the defendant
had carelessly hrnught liis action before a jm,th:c whose
commission had expired. The injury to the plaintiff was the
same as if the ju::--tice had been absent. To him it could make
no difference whether he lost his trial on account of the al>sence
of the man or the absence of his authority. In either case, the
injury to him would be the same. And for such an injury we
think he could as clearly maintain an action in the one case as
the other. And there is no lunlship in m:tking the wrong doer
respo1rnible in the one case any more than in the other. He not
only selects the time and place of trial, but he also selects the
magistrate; and it is as clearly his duty to select a nrng·istrate
VOL. LXXX.
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who is competent to try the action, as it is to notify the magistrate
of the time and place appointed for the trial. For a neglect to
perform his duty in the latter particular, it has already been
decided that an action may be maintained against him. And for
a neglect to perform his duty in the former particular. we think
he is equally liable.

Exceptions sustained, nonsuit taken off'
and a new trial gmnted.
PETERS, C. J.,
JJ ., concurred.

DANFORTH,

MrLo M. DANFORTH

Somerset.
Insolvent law.

V8.

LIBBEY,

El\IERY

and

HASKELL,

DANIEL RomNSON and trustee.

Opinion ,July 27, 1888.

Discharge.

P1·omissory note.

Surety.

Thr clisclurge in insolvency of one surety on a promissory note given before the
insolvent act took effect, is no bar to an action on a judgment for contribution, recovered by a co-surety after the insolvent act took effect and before the
insolvent's petition and discharge.

ON exceptions.
Th~ opinion states the case and material facts.
J. J. Parlin, for plaintiff, cited: Chaffee v. Jones, 19 Pick.
264; Bachelde1· v. Piske, 17 .Mass. 464; Howe v. Ward, 4
Greenl. :WU; Wood v. Leland, 1 Met. 387; 22 Pick. 505;
Tuppe1· v. l-Iussey, 1 Dane's Ab. 197; Johnson v. Johnson, 11
Mass. 359; Wlmiel' v. Morrison, 3 Allen, 566; Norton v.
Oomnbs, 3 Denio, 130 ; Fell:::, Guaranty and Suret_yship, ( 3 ed.)
288; Schwartz v. Drinkwater, 70 Maine, 409; Palmer v. Hixon,
74 Maine, 448 ; Sturr1es v. Orowin.~lzield, 4 ·wheat. 122 ;
Fannp,1•s' Bank v. Smith, 6 VVheat. 131; Ogden v. Saunders,
12 Wheat. 213; Ro8s v. Tozier, 78 Maine, 312; TVil . wn v.
Bunlce1·, 78 Maine, 313.

Wctlton and Walton, for defendant.
Plaintiff's counsel says the action is not barred by discharge
in insolvency, for it arose by virtue of a contract existing at the
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time of the passage of that law and upon which that act cnn
have no effect, citing, Ross v. Tozia, 78 Maine, 312; }Vil8on
v. Bunker, 78 nfoine, 313.
In 1878, plaintiff had no cause of action against the ,lefendant
ancl non con stat that he ever would have.
lVoodanl v ..
rierbat, 24 Maino, 358; Fernald v. Johnson, 71 :Maine, 437 ::
White v. Blake, 79 Maine, 114; Jerni<'Wn v. Blowel's, 5 Barh..
68 fi ; Fl'enc!t v. J.11rn·se, 2 Gray, 111 ; Loring v. I1enclaJJl,. l
Gray, 305.
In actions for contribution, the debt of the defen<lant having·
been paid b.Y one also liable to pay it, a consent to such payment
is presumed from the very condition of things, and defendant is
not permitted, when callecl upon to pay his proportional part, to
claim that the plaintiff co-surety who has paid the whole, who,
has raised the common burden, is as a strcrngcr to him and has.
paid his debt without his knowledge or consent. The foundation·
for this is laid ~~ in the clearest principles of natural justice," bu:t
it does not grow out of any contract entered into at the time of
the signing of the note ; it does not, therefore, stand upon a,
notion of mutual contract, express or implied, het,veen the
sureties, to indemnify each other in proportion (as has sometimes been argued) ; but it ari8es from principles of equity,.
independent of contract. Story's Eq. Jur. Vol. l, § 493.
Such nre the authorities, Deering v. W1'nchel:-;ea, 2 B. & P ..
270; Campbell v. 11:fesier, 4 Johns. C. R. 334; Norton v. •.
Goons, 3 Denio, 130; De Colyer on Guaranties (Morgan, Notes),.
339 to 347 ; 111athews v. ..Aiken, 1 Comst. 595 ; JVell.s v ..
J.1:filler, 66 N. Y. 255; Tyne v. DeJormette, 26 Ala. 280 ;.
C,·aig v. Aulceny, 4 Gill. (Md.) 225; IlaNis v. Faguson, 2.·
Bailey, (S. C.) 3D7; Gmtlcl v. Falle1·, 18 Maine, 3G7; Power.~
v. Nash, 37 Maine, 325; Fletche1· v-. Grove1·, 11 N. H. 3G8;
1 Pomeroy, Eq. Jnr. 405; same, Vol. 3, 4G8, § 1418, note;
Addison on Contracts, Vol. 3, § 1139 ( Morgan's ed.).
It is true that there have heen loose dicta which would seem
to indicate a claim of contract mnde at the time of signing,
although not expressly so stating, as in Johnson v. Johmon, 11
Mas8. 3.59, and Bachelder v. Fiske, 17 Mass. 4<33, where the
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court, not having occasion to discuss or decide whether contribution was claimed upon the ground of a contract made at the
time of the signing of the note or upon promise implied at the
time of the payment of the money, only cletermine<l that, after
payment, a promise to contribute was implied. But in ..,_~ason
v. Lonl, 20 Pick. 449, C. ,T. SHAW correctly stated the rule
as follow:3: 11 The action of assurnp:-::it for contribution is founded
,purely upon equitable principles. It proceeds upon the broad
ground that where two 01· morn are suhjeet to a loss or burden
.connnon to all, and one bears the whole or disproportionate
part, it lays an equitable claim for contribution, from those who
.ure thereby relieved." And in Warner v . .i1101Tison, 3 Allen,
.5GG, in an opinion by BIGELOW, C. J., the rule is again correctly
-stated.
In Liddell v. lVisewcll, a Vermont case recently decided,
,the opinion being filed April 5, 1887, the court say, 11 The
1implied oblig,ttion of the defendant to hear his proportiomite
share of the common lrnnien resting on all the co-sureties is
not regarded as ari::,ing from contract, but from an equitable
duty whid1 the sureties are supposed to he cognizant of and
n:-;scnt to at the time they entcl' into the contract of suretyship."
This opinion also adopts the language of SHAW, C. J., in the
case of 1rlason v. Lm·d, 20 Pick. 447.
VmGIN, J. Thei,,e parties ·were co-sureties on a promissory
note given in September, 1875. In 1879, the plaintiff paid
the note to the holder, and in March, 1885, recovered judgment
against the (lefcndant for contribution.
Subsequently, the
defendant duly obtained his discharge in insolvency from .all his
debts, etc., wbich existc<l in May, 1885.
The insolvent law went into full effect on September 1, 1878,
when the federal bankrupt law was repealed.
The present adion i:-; deht on the judgment of March, 1885,
to which the defendant has pleaded his discharge in bar.
The principal question is: ,,v110ther one surety on a note, given
before the insolvent law went into effect, who paid it and
recovered jndgment for contribution against his co-surety after
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the insolvent law took effect, can maintain an action on the
judgment non ob,11,tante the judgment debtor's (lischarge.
It seems to he settled law that as between co-sureties, the rig-ht
of action for contribution in hchalf of one of them who lrns paid
the whole debt for which they were liable, arises when he pay::;
a11<l not before. And then, and not before, can he prove bis
elaim for contribution against tho estate of his insolvent cosurety. Dole v. W<oTen, 32 Maine, D4. But while the right
of action did not arise until he paid, it does not necessarily follow
that the original liability, which then hacl ripened into a right of
action, had not existed before.
It i:3 contemled that, as the defendant's clischarge, by force of
the :-;tatute, ~~ releasecl him from all debts, claims, liabilities nncl
clemanrls which were, or might have been proved against his
estate in insolvency," and which existed in May, 1885 (R. S.,
c. 70, § 49) ; and as the plaintiff riot only paid the whole note,
hut also recovered juclg;ment ngainst the defendant for his rnntrihutory share, prior to May, 1885, the plaintiff's claim hel'allle
nn existin,g one which'' might have been proved ngninst the t•state
in insolvency" of the defendant, and hence was one of the claims
covered by the discharge. But this language of the statute must
not he taken literally, for thus constru<.:d it would include claims
and debts which ante-dated the insolvent law and thus render
that provision unconstitutional as impairing'' the ohlig:1tion of
contracts" (U.S. Const. Art. l, § 10; t\Ic. Const. Art. 1, §
11 : Pal mm· v. IIi:wn, 7 4 J\fai no, 447, 44~)) as well as dehts
owed by citizens of this state to those of another state, regnrdle:-;s
of date. 1-Iills v. Oal'lton, 74 Maine, 15(i. Hence the" dohts,
claim~, liabilities and demands," from which the defendant wns
released by his diselrnr,:;;e, must ho limited to such as originated
after the ]aw, by its terms, took effect, together with such as
were between citizens of this state, unless the creditor:-, or
claimants in such excepted cases elected to prove their claim::,.
For;le1· v. Olar!.;, 80 ~iaine, 23 7; Palmer v. Hixon, ,11,upra;
Hills v. Crl'l'lton, supra.
Did tho liability of the defendant originate 1;rio1· to the in~olvcnt
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law? vVe think this question has been decided in the affirmative
in this state and it i~, therefore, res judicata.
The note which these parties signed a:-, sureties was given three
ye11rs before the insolvent law was enacted, and hence the law
could not have formed a part of the note '' as the measure of the
obligation to perform it" ( LlfcOtaclcen v. IIayward, 2 How.
612), or of the right of contribution between the co-sureties,
provided that right was founded on an implied contract or
prnrnise raised by the law from the mutual relation of the parties
at the time, and in consequence of, their execution of the note,
unless it became merged in the judgment of March, 1885.
This court, at an early day, decided that "at the time of
executing an instrument by several persons as suretim;:, each one
implie(lly promises all the others that he will faithfully perform
his part of the contrad ancl pay his proportion of the loss arising
from the total or partial insolvency of the principal.
Such a promise resembles that by which a man hinds himself to
pay a certain sum of money at a future day.'' And following
out this principle, the court held that the relation of debtor and
creditor among the sureties on a hond, so ns to entitle one of
them to impeach a voluntary conveyance made by another,
commences at the time of exermting the bond and not ut the time
when he actually pays more than his proportion of the debt.
Howe v. }Viu·d, 4 Maine, 19G. And the language above quoted
was reiterate(l in Thompson v. Tlw1npson, 19 Maine, 244. The
same was aclhered to in Thacher v. Jones, 31 Maine, 528, 532,
where it ,,ras held that an indorser. of a note was a creditor of
the maker. So in Pulsifer ". r,vatenruui, 73 Maine, 233, 238;
IIowe v. ~Vcud, snpra, was reaffimrnd, holding that the relation
of debtor and crc<litor existecl between a first and second indorser
of a prnmissory note when it was executed by them.
So in Massachusetts, assumpsit for contribution was sustained
by a surety, who paid after the decease of his co-surety, against
the latter's executors upon the implied promise of the testator.
Bachelda v. Fislce, 17 Mass. 4G3. In a later case the heirs of
a clecea-,ed surety were held to contribute to a co-surety who
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paid after the decense of the defendants' intestate. In speaking
for the 'Whole court, SHAW, C. ,J., said: '' The right of action
grows out of the original implied agreement arising out of their
being co-sureties, that if one shall be compelled to pay the whole
or a disproportionate part of the debt, for which both thus
collaterally and provisionally stipulated to be liable, the other
will pay such a sum as will make the common burden equal.,,
Woocl v. Leland, l Met. 387, 389. The same eminent jurist
had used similar language, Chcrtfee v. Jones,· 19 Pick. 2GO, 264.
The defendant cite:::; several authorities which hold that the
liability to contributi<!n arises from the equitable principle that
"equality is equity," and not from contract. Doubtless the
ancient common law knew nothing of equalizing the bul'dens of
sureties. '' Its conception and origin," like numherle~s other
modern rules of law, "are wholly due to the creative funetions
of the chancellor." Thus BIGELOW, C. ,J., said: "The right of
contribution does not arise out of any contract or agreement
between co-surnties to indemni(y each other, but on the principle
of equity which courts of law will enforce, that where two pen,ons
are subject to a common lrnrclen, it shall he borne equally
between them. In ::,uch cases, the law rai::;es an implied promise
from the mutual relation of the parties.
It is suffil-,ient
that they were under obligation to pay the same debt as t-Ureties
for a third person."
lVanun· v. 1Worr1°.'WJ1, 3 Allen, 566. And
similar hints have been <lrnppcd in I'owas. v. 1Vash, 3 7 :Maine,
322, 326.
From whatever source the right of contribution springs, the
original contract is the bed rock on which the whole superstructure rests and to which i-eference must be made for a
starting point and for fixing the apportionment. A proper
regard for the principle of stm·e clecisis compels us to adhere to
the decisions of our own court.
The liability of tlrn defendant then originating in nn impliecl
contract of an earlier elate than that of the insolvent law, could
not be affected by that law unless the cbim was proved or was
merged in the judgment of March, 1885. There is no suggestion
that it was proved, and Uoss v. TozieJ·, 78 Maine, 312, and
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Wilson v. Bunkei·, 78 Maine, 313, decide that it was not merged.
Moreonn·, the constitutional prohibition again~t laws impairing
the obligation of contracts applies to irnplied contracts as well
as to express contracts. Fisk v. J~ffenwn Police Jul'y, 116

U. S. S. C. 131.
Except'i<ms sustained.
P1~TERS, C. J .,
,T,T., cotH~UlTed.

,VALTON,

HAXNAH S.\VAc+E

by

DANFOUTH,

CHARLES

B.

LrnBFJY

SAVAGE,

and

FosTEit, ·

dcvisee,

~LARY DELIA SAVAGE.

Sagadahoc.
Deed.

1llarried icoman.

Opinion July 30, 1888.
JI11s11mul and infe.
Practice. Duress.

fl. 8., 1871, c. 61, § 1.

By R. S., 1871, c. GI,§ I, a married woman had the power to convey lier land
directly to her husband.
The court is not obliged to give a requested instruction when there is no evidenec in the case to base it upon.
The jnry were instructed that in order to constitute a cleccl from a ,vife to her
husbanrl void by reason of clnress, it mnst appear th:1t she was under so great
a fear of bodily harm, or personal distress as to compel her to do that which
she would not do voluntarily. ff,,lcl, suflicieutly f:worable to the party setting np the duress.
'When a deed is att:1ekecl ou the ,gronrnl of mental incapacity of the grantor at
the time of its execution, evidence of the couduet, declarations and mode of
liviug of the grautor, both before aml after the execution of the deed, is
aclmissible. But snch eYillence is not a,Jmissihlc to show duress.

ON exceptions.
\Yrit of entl'_r to recover certain parcels of land in vVoolwich,
Yfoine.
The defendant offo1·ed in evidence a deerl of the demanded
premises, from Hannah Savage to David Savage, her husband,
dated ,January 24, 1880, to the admi~sim1 of which deed the
plaintiff .objected upon the ground that it ,.Yns the deed of a
manied woman to her husband, and, for thnt reason, invalid.
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This objection was overruled, and the deed was read in evidence,
and the plaintiff had exceptions.
The plaintiff offernd to prove the declarations. of Hannah
_Savage, made a short time prior to the execution of her deed to
David Savage, to the effect that David ,vas so seriom,ly urging
her to give him a dee<l of the premises, hy violent solicitations
and threats, and so frequently, that her life was made miserable,
and that she feared she would be obliged to give it up. The
plaintiff, Charles B. Savage, offered to testify to the declarations
of Hannah made within a few weeks, or, at most, within a few
months prior to the date of her deed to David, that D:tvid was
demanding of her a deed of the premises, anc~ worrying her so
violently and threatening her w frequently, to cause her to give
him a deed, that her life was in torment, and she feared she would
be obliged to yield to his demand, to save herself from such
torment; all of which testimony the presiding justice excluded,
and the plaintiff had exceptions.
Hannah Brookings was called by the plaintiff and was allowed
to testify to the fact that Hannah Savage, while she was so in
possessio.n of the demanded premises, claimed title thereto, but
the court excluded the declaration of Hannah concerning the
particulars of her title and the conveyance of land to David, to
which exclusion the plaintiff had exception.
The plaintiff contendecl that the deed from Hannah to David
was obtained by extortion by David, and under compulsion, and
d11ress of circumstances crnated by him while she was sick, and,
in consequence, of feeble mind. There was evidence tending to
prnve this position. The ju:.;;tice presiding inte1· alia instructed
the jury:
1. 'That if the deed from Hannah to David was voluntarily
given by Hannah and obtained by the husband in good faith, the
same was effectual to pass the title, notvvithstanding it was the
deed of a manied woman to her husband."
2. HN ow, this deed cannot be avoided unless at the time
when it was given there was such unlawful conduct on the part
of David that it would not have been the free and voluntary act
of the wife when she did it. It appears that Hannah afterwards
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made her will. That will has been allowed. That is evidence
of sanity. But the learned counsel says she was sick. He says
that David threatened that if she did not give him the deed he
would not pay the taxes. \Yell, gentlemen, that threat, by itself,
would not avoid the deed, because she lrnd hei· choice. But the
learned counsel says she was sick, and feeble, and that by
continual tensing, and by continual threats, and by over
persuasion she was induced to give this deed, by duress of
circumstances, by which I understand him to mean such a
condition of things as takes away from the grantor her free
volition, and compels her from ciruumstances to do the act
demanded by the grantee.
11
\Vell, now, gentlemen, you may take into consideration all
that has been proved to have been said. You may take into
consideration the condition of health of Hannah, and I do not
know that it has been contended that she was incompetent,
because it is claimed that she was competent to make a will
afterwards, five years afterwards. It seems her strength held out
so that she was able to make a will. But at this time it is
claimed that she was sick and weak, and that hy reason_ of these
continued thrnats, and continual pressure the continual tea::iing on
the p!l.rt of the hushand, she wati indueed to give thiti deed.
11
N ow, gentlemen, take all the facts which have been proved
in this caso and determine whether or not Hannah, nt the time
she gave that deed, did it voluntarily as the magistrate has
certified upon the back of it that she did. In other words, was
it her free act and deed 1 or was it an act that was extorted from
her by deceit, fraud, extortion and compulsion, so that she felt
that she was compelled to do it for her own personal safety. If
these circumstances, all together, taking her condition, so
overcame her that she was compelled to do it for the safety of
her own existence, then, gentlemen,! instruct you that the deed
was avoided. But if, on the other hand, there were only
continual inducements, reque:-its, thrnats if you please, and finally,
to avoid (rid) herself of these, she concluded on the whole that
she would do it, and she did voluntarily gwe this deecl, then,
gentlemen, it is a valid deed, and she can never afterwards
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cfo;pute it from that cause. Take the evidence bearing upon this
and determine, under the rules I have given you, whether it was
a valid conveyance or not. If you find it was a valid conveyance,
your verdict must be for this defendnnt. If you find it was an
invalid conveyance, your verdict must he for this plaintiff."
3. After the jury had retired, they sent a written note to the
court, and thereupon they were allowed to come into court, and
the following proceedings were had and rulings and instructions
given by the presiding justice, to which the plaintiff had
exceptions:
'The Court. The jury wish to know : If the deed was
obtained from Hannah Savage by David Savage on the ground
that she thought if she did not deed it to him she would lose her
support, is it durnss ?"
Not necessarily. The force of the pressure must have been
so great that for fear of some serious distress, or bodily harm,
she was overcome, so that the deed was not her free act.
11
.\fr. Gilbert. May it please your Honor, I would like to
un(lerstnnd if tbe court means to limit it to the feat· of bodily harm?
1
The Court. No; bodily harm, personal stress, or distress.
The mere threat that if one person does not do something she
will lose property by it, or rights by it, is not duress. It must
he that force, it must be that stress or conduct which compels
them to do that which they would not do voluntarily.
1
' Mr. Gilbert.
I ask the court to instruct the jury that if she
was made to believe he would withdraw his support from her, or
no longer do the duties of hushand, and she was overcome in
that way, that would avoid the deed.
"The Court. The instruction I must refuse, and give you an
exception."
The plaintiff contested the validity of the two deeds of David
to the defeiidant, dated September 1, 1885, and as bearing on
their validity, put into the case evidence of the conduct,
declarations and the mode of living of said David both before and
aftel' his execution of said deeds, tending to prove his mental
incapacity to execute the same, and that they were obtained by
fraud and imposition practiced upon him.
1

'
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The defendant called one Pancoast as a witness who was
allowed, against the plaintiff'::-; objection, to testify, substantially,
that in the ~pring of 1885, David Savage tnld him that he had
formerly sent money to the plaintiff to buy some ]and in
Cambridge, Mass. and that he thought the title had boBn taken
to himself, but he had then found that the deed was to himself
and the plaintiff jointly, and that he thought it \Vas a rascally
piece of business. The evidence was admitted upon the same
ground that the evidence had been a:S tending to show the mental
capacity of David, and to the adrnis8ion of which the plaintiff had
exception.

lfashington Gilbert, for plaintiff.
The partin] enfranchi8ement of the wife carnes her as far as
the statute goes and ::-;evcrs the dual per::-;on where the legislature
so orders and not otherwise, and no further. And in all matters
where legislation bas not severed the common law bond of legal
identity the doctrine stated still prevails, ns found in 1 Bl. Com.
Bk. I, p. 442.
iThe husband and lVifo being one person in law, the fonner cannot
after marriage, hy an_v conveyance at common law, give any
estate to the wife." Co. Litt. 112, a. 187 b.
i1 Nor the wife to the husband." Co. Litt. 18 7, b. us eited m
note BL Com. p. 442.
iiso that the very being and existence of the woman is
suspended during- the coverture or entirely emerged or incorporate in that of the husband." Bl. Com. Bk. 2, p. 433.
The statute in que-,tion is in derogation of common l:tw, and
must therefore, hy acknowledged rule, be construed strictly.
This doctrine has twice been applied by this court to the
foterpretation of statutes relating to the same subject. Allen v.
v. Hooper, 50 Maine, 371; Os,r;ood v. Breed, 12 Mass. 525;
Wilbur v. Cmne, 13 Pick. 290; Dwell!J v. Dwelly, 4,G
Maine, 377.
The court construed strictly in Q.-.;_qood v. B,·eed, and did not
by extension allow it to destroy any of the incidents of marriage,
but held husband and wife to their common law oneness with the
consequent disability of the wife to convey.
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Under the statute in vogue in the case of Allen v. IIooper,
the married woman might convey as 11 if unmarried." On this
clause the decision turn::,. Without this clause that decision
would not have been made. But that clau::,e had been abrogated
before this deed was made, and it· is submitted that the
assumption that that cn::,e determines the hnv and puts the
que::,tion beyond argument is simply gratutitous. R. S., 1871,
c.Gl,§1.
Plaintiff commench; to consideration a dictnm of Mr. ,Justice
VmGIN, in Webster v. Oo. 001n. 63 .:\faine, 30.
::This," says the learned judge, 11 mny prove some,vhat of a
hardship upon them ; but the responsibility is not upon us; and
neither cun we aid in makjng shipwreck of the law because of
the hardship."
Good law. How much less then in a case where the party
invoking legislative action from the court has no merit in her cause.
0. W. Larmbee, for defendant, cited: Chaplin v. Barker,
53 :Maine, 275; Bracton, Lib. 2, c. 15; Aclams v. Palnw1·, 51
Maine, 486; Allen v. llooper, 50 l\faine, 371; Hovey v.
Hobson, 55 Maine, 270; 2 Best, Ev. 800, note 1, ( Morgan's
Ed.) Payne v. Ornft, 7 Watts ...~ S. (Pa.) 5G2; Sasser v.
llel'rin_q, 3 Dev. (N. C.) Eq. 340; Piace v. Faunce, 37 Maine,
GS; Bartlet v. Delpmt, 4 ~\1ass. 701; Olarke v. lVaite, 12
Mass. 438; Sulfrvan v. Lowder, 11 Maine, 428; Cmne v.
1-Wm·slwll, 16 Maine, 29 ; Alden v. Gihnore, 13 Maine, 178;
}Vest Cmnbriclge v. Lexin_qton, 2 Pick. 53ti; 1 Green!. Ev.§
110; 1 Starkie, Ev. § 2G; B,·ewer Y. East 1.lfachias, 27 Maine.
484; .Pulle,· v. Ruby, 10 Gray, 285 ; lVebste1· v. Calclen, 55
Maine, 170; Oxnard v. Swanton, 38 .Jfaine, 128; 2 Green. Ev.
§ 301 ; Chitty, Contracts ( 5 Am. ed.) 207; B1·yant v.
Gou iltarcl, 52 .Maine, 520; Dunn v. 1lloocly, 41 Maine, 239;
Hove!} v. Ohase, 52 Maine, 318; Pope v. 31achias VVcder
Pmcer Oo. 52 Maine, 535; Gorden v. }Villeins, 20 Maine, 134;
R. S., c. 82, § 85; Dyer v. Greene, 23 .Maine, 464; JVcmier v.
Arctic Ice Co. 7 4 Maine, 4 7 5.
LIBBEY, J.
Both parties claim the land in controversy under
Hannah Savage, who, it is admitted, was the owner January 24,
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1880. The plaintiff claims as devisee under the will of said
Hannah, who died December£), 1886. No question is raised as
to the validity of the will; and if she held the title at her death
the plaintiff must prevail.
The defendant claims ·that said Hannah conveyed lier title to
David Savage, her husband, January 24, 1880, and that be
conveyed to her, September 1, 1885.
The plaintiff contests the validity of the deed from Hannah
Savage to David Savage on two grounds. 1. That when said
deed was executed a married woman had no power to convey her
lands to her husband. 2. That the deed was obtained by duress.
l. Prioi· to the act of 184 7, c. 27, husband :md wife could not
contract with each other, because at common law from their
legal union they were regarded as one person so far as their
power to contract ,vith eaeh other was involved; but by that act
the husband was clothed with power to convey his real, or
personal estate diredly to his wife. Juhnsun v. 8tillings, 35
Maine, 427.
By the act of 1852, c. 227, the wife was empowered to convey
her real, or personal estate directly to her husband; not in direct
terms, but as a result of the power given her to convey her
estate ~\ts if she were unmarried." Allen v. Hooper, 50
:Maine, 371.
If the legal meaning of the act of 1852, has not been changed
by the legislature sinee its passage, Allen v. Jiooper, i::; eonelusive a::; to the powe1· of Hannah Savage to convey directly to
her husband.
In the revision of 1857, c. Gl, § 1, the vrnrds used in the act
of 1852, giving a married woman the power to convey or devise
her real, or personal estate ''a::; if she were unmarried," were
changed to ,:as if sole." This <-lid not change the meaning at all.
By aet of 1861, c. 4G, R. S., of 1857, c. 61, § 1, was amended
by striking out the words ''as if sole, and," so that it read as
follows: "Section 1. A married woman of any age, may own
in her own right, real and personal estate acquired by descent,
gift, or purchase; and may manage, sell, convey, and devise the
same by will, without the joinder or assent of her husband."
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It is claimed by the learned counsel for the defendant
that this change in the terms of the statute was intended by the
legislature to restorn the unity, or oneness of husband and wife, so
that the ·wife could no longer convey her lands directly to her
husband. If so it would seem to restore their common law
relation so that the l11,1sband could not convey to the wife; but
thern is no change in the terms of the ::,tatute constrned by the
court as giving that power in Jolwson v. Stillings, sup1·a, and
the statute still recognizes the authority of the husband to convey
directly to the wife, and, in such case deelares she shall not
convey 11 without the joinder of her husband in such conveyance.:'
It is not necessary to determine the intention of the legislature
in the amendment of 181H ; hut it may he found in the act of
1857, c. 8, which provides that, 11 when a huslmnd waives a
provision made for him in the will of his deceased wife, her
estate being solvent, and in all cases where ::,he dies intestate and
solvent, he shall he entitled to an allowance from her per::;onal
estate, and a distributive share in the residue thereoC in the
same manner as a widow is in the estate of her husband; and if
she leaves issue he shall have the u~e of one-third; if no issue,
of one-half of her real estate, for hi8 life, to he recovered and
assigned in the manner and ,vith the right8 of dower." It may
have been supposed that this act was iueonsistent with R. S., of
1857, c. 61, § 1, giving the wife power to dcvit3e her lands iia8
if sole" and the amend111ent of 18G 1, striking out the words above
quoted, was made to bring the two statutes into h:n·mony. No
other intention is perceived.
By the revision of 1871, which was in force when the deed in
contention was made, no change was made in these statutes in
respect to the question involved here, and we have no doubt
Hannah Savage had legal power to convey her lands directly to
her husbnn<l, when she executed the deed to him.
2. The law given to the jury by the presiding judge on the
question of duress was sufficiently favorable to the plaintiff. The
attention of court has not been called hy the learned counsel to
any authority which holds it more favorable for him.
If the requested instruction presented sound lu win the abstract,
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the case does not show that there ,vas any evidence proving, or
ten<ling to prnve the facts upon which it was based, and the
judge, for that reason, might well refuse it. He had already
fully instructed the jury upon the law of the case.
e cnn sec
no error in the exclusion, or :t<l mission of the evidence excepted to.
The motion is not relie<l on, no repOl't of the evidence having
been furnished.
Exception aricl motion ove1nded.

,v

PETEns,

C. J.,

\VALTOX,

Vnwrn,

FosTER

and

HASKELL,

JJ.,

concurred.

,TosuH G. LA3IBERr vs.
vVuldo.

RonERT

P.

CLEWLEY.

Opinion August ::3, 1888.

Promissory note.

Consillel'ation.

Indorser.

A mere forbe:trance to sue one of the m:tker.,; of n, promissory note is not n,
sufficient com,ideration to charge one as imlorser, by 1,:igning his name upon
the back after (lclivery, ev(in though the forbearance waR produced by the
signing.
The plaintiff' in an action against the imlorser of a promissory note testified
that the consideration ol' the inclorsemeut was '·tlrnt I wouhl not sue.
He s:ti(l if' I wonlcl not enter my snit, or make any trouble abont it, he would
see the note\ was paid .
,v1wn Mr. Clewley indorscd the note it was
the mHler:-:tancling that I was not to trouble jlr. Cousins. I was not to cornmenc<~ a :,;nit." The court in.•,trncte(l the jury that "the e,·itleuce failed to
show, ancl would not authorise them in finding a yaJill consideration.
so as to make it obligatory upon the defonchmt to pay the uote." 1-Ielll, no
error.

ON exceptions and motion.

A.8sumpsit on n promissory note which was given hy the
indorser of a prior note, an<l that indorsement was the only
consideration of the note in this case.
The point and material facts are stated in the opinion.

}V. T. U. Runnell.-;, for plaintiff.
The hlank indorsement by defendant, of the note signecl by
\Yillinm Clewley and J. F. Cousens, is only prhnafacie evidence
of the contract implied by l:tw; and, in suit between the
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immediate parties, it would be competent to prove by parol
evidence, the agreement which was ii.1 fiwt made nt the time of
the indorsement. Sm,-£th v. Morrillr 54 Maine, 48.
The evidence shows th[tt defendant indorsed that note subsequent to its date, arnl without a prior indorsement by the payee.
The law regards him a guarantor. Colburn v. Averill, 30
Maine, 310.
If the consideration for defendant's putting his name on the
back of the old note and guaranteeing its payment to plaintiff
,vas that plaintiff should forbear suit against Cousens and should
not collect of him, that in law would constitute a good consideration. fling v. Upton, 4 Maine, 38 7 ; Ru.ssell v. Babcock, 14
:Maine, 138; Kent's Com. Vol. 2, p. G31.
If plaintiff's legal claim against defendant had been merely a
colorable claim conflicting with that of defendant, its surrender
to defendant and the settlement of the dispute between the
parties without suit, would have constituted a sufficient consideration for the note in suit. Chitty on Contracts, p. 45.
Defendant testified that the indorsed note came into his
possession as administrator. The surrender of that note to the
admini'3trator of the estate of the deceased muker of it, whether
that note was at the time capable or incapuble of being enforced
at law, is sufficient to constitute a consideration for a new note
from the administrator, and he would be personally holden
thereon, although, when the new note i::;; given by him, his final
account ha::, been allowed and no assets have since come into his
hands. B1'0wn v. Eaton, 127 Mass. R. 174.

Joseph Williamson, for the defendant, cited: 1l1mtte1· v.
Ulmrchill, 127 Ma~s. in ; Perley v. Perley, 144 Masi:;. 104;
JJ1.cCorney v. Stanley, 8 Cush. 85; Smith v. Taylo1·, 39
:Maine, 242.
DANFORTH, J. The case shows that defendant put his name
in blank upon the back of a note after it had been signed and
delivered by the makers to the plaintiff as payee, as a completed
contract. In this state of facts the burden of proof is upon the
plaintiff to show some consideration to make valid any contract
VOL. LXXX.

31
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arising therefrom. The presiding justice instructed the jury that
'' the evidence failed to show, and would not authorize them in
finding, n vnlid consideration,
so as to make it obligatory
upon the defendant to pay the note." The only consideration
claimed was a forbearance on the part of the plaintiff to sue one
of the makers. But a mere forbearance is not sufficient, even
though produced by such :-:;igning. There must he a <li:-:;tinct and
valid contraet binding upon the plaintiff not to sue. 1ltanter v.
C!tw·chill, 127 Mass. 31.
The defendant' testifies positively tbat there was no such
agreement. The plaintiff testifies that the consideration of the
indorsement ,vas ''that I would not sue." '' He said if I would
.not enter my suit, or make any trouble about it, he would see
.the note was paid," and again, '' \Vhen :Mr. Clewley indorsed
the note, it was the undet8tanding that I was not to trouble Mr.
Con:-,ens. I was not to commence a suit."
Remembering that a chain has only the strength of its weakest
link, it would seem that these different statements were equally
consistent with a mere forbearance, as with un agreement not to
sue, and if we also consider that these statements come from a
party who must have known the facts, thP conclusion is inevitable
that the jury would not have been justified in finding a valid
consideration for the indorsement. There is an entire want of
testimony as to time, and hence nothing to show that there was
a single hour when the plaintiff might not have commenced an
action without a violation of any legal obligation he was under
to the defendant.
The instruction that if the note in suit was given solely as a
renewal of the supposed obligation it would fall under the same
principle, was a necessary sequence.
The in::;tructions given under the state of facts arising in connection with the surrender of the old note, are unexceptionable.
If there were any omission, ad vantage could be taken of it only
by the proper requests for further instructions.
PETERS,

concurred.

Eixeption8 overruled.
C. J., LIBBEY, EMERY,

Judgm,ent on the verdict.
FosTER and HASKELL, JJ.,
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IDA

E.

STETSON

.Androscoggin.

vs.

GEORGE

F.

STETSON •

Opinion August 3, 1888.

Exceptions. Divorce. Custody of rninor chilclren.
Exceptions do not lie to the decree of' the presiding justice in relation to the
care and custody of a minor child of divorced parents.
R. S., c. 60, §17, give the court complete authority over such a child, to be
exercised in to the discretion of the presiding justice according to the best
interests of the child.
The care and custody of' such a child may be given to a parent who resides.
without the State.

ON exceptions.
Petition for the custody of Arthur B. Stetson, a minor child!c
of the petitioner and respondent.
In 1883 a divorce was granted the respondent againEit the
petitioner, and the custo<ly of the minor chil<l was then given tothe father.
The petitioner resides in Boston, Massachu:::;etts.
Upon this petition the court ordered : ,t Former decree to bealtered and amended so that the mother shall take and retain.
general custody of the minor child until further order of court,
the father to see the child on reasonable opportunitie:::;, and totake him, if the father desires, into his possession for two ·weeks.
eac_h summer, during a Yacation in his school."
To this order respondent alleged exceptions.

N. ancl J. A. Morrill, and Geo1·ge U. Wing, for the plaintiff;.
cited: R. S., c. 60, § 17 ; Harvey v. Lane, 66 Maine, 538 ;.
In re J.lfcDowle, 8 Johns. 328; In re Waldron, 13 ,Johns. 418 ;.
In re Wollstonecraft, 4 Johns. Ch. 80; Note Book, 1 N. Y. Ch.
Rep. (Law ed.) 770; J.lfercein v. People, 25 Wend. 65; U. 8.
v. Green, 3 Mason, 482 ; State v. Srnith, 6 Green!. 462;
Barber v. Barber, 21 How. 582; Oheeve1· v. JVilson, 9 Wall.
108; In re Welch, 74 N. Y. 299.
Frye, Cotton ancl White, for defendant.
The petitioner's right to a change of custody of the child js
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hased on § 17, c. (50, of the Revised Statutes, which is as follows:
ti The
court making a decree of nullity, or divorce, may also
decree coneerning the care, custody, and support of the minor
ehildren of the parties, and with which parent any of them shall
.live; alter its deeree from time to time as circumstances require;
.uncl in execution of the powers given it by this chapter, may
·employ any eompubory process which it deems proper, by
execution, attachment or other effeetual form."
vVe maintain the following legal proposition: ti ·when the aid
of the eourt is once invoked to pnwide for the guardian:-:;hip of
·infants, in ca8e of separation of the parents, such infants become
the wards of the conrt, and it cannot permit them to be removed
.beyond it:-:; jurisdiction."
It will not answer the 1.tw of the statute to say that habeas
,co1pus or some other proces:-:; may be resorted to for the enforce·rnent of a right which a parent acquires under the court':-:; decree.
lt may he that another eourt may aid in carrying out such decree;
but that fad doe8 not sanction the violation of the implied
prohibition of the statute. Even if such an order is a it judicial
proceeding" within the meaning of Art. 4, § 1, of the Constitution of the U nite<l States," whieh the decisions of this court
.render doubtful ( see IIardin and ux v. Alden, 9 .Maine, 140),
,it affords no answer to our position. For in that event the
action of the tribunals of another state would not be the direct
corupu lsory proce:-:;s provided in this statute. This pre~i8e
question under like circumstances arose an<l was determined in
the ease of .Main v. 1Wain, Vol. 11, p. 43, Ill. Rep.
On page 51 of the case, the judge rendering the opinion of the
Supreme Court, say::,: ti It i::-J apparnnt from the record that there
is some intention on the part of the mother, if allowed to retain
the custody of the ehild, to remove her beyond the limits of the
state. Thi::, cannot be tolerated an<l must be guarded against."
D.\.~FORTH, J.
The authority of the court granting a divorce,
over the children, is found in R. S., c. 60, § 17, and i:-:; as follows,
viz. : ii The court making a decree of nullity, or of divorce, may
also decree concerning the care, custody, and support of the
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minor children of the pal'ties, and with which parent any of them
shall live, and alter the decree from time to time as circumstances
require." vVe find no qualification or restraint of the power
given except such as may he imposed by the sound discretion of
the justice presiding. That the result of the decree may cause
the removal of the chilct beyond the limits of the state, is not of
itself an objection. This may be the effect in any case. Thougb
the parent receiving· the custody may at the time be a resident
within the stnte, there is no authority, except in case:, of crime,
to prevent an immediate removal from the state. The order
even in this case is not that the chil<l shall be removed, though
probably such may he the effcet of it.
But even though it may he so, the child is not remove<l from
the jurisdiction of the court. That has already attached. The
decree is a conditional one, subject to modification and drnnge.
The mother takes the· child subject to that condition. On any
proper process for a change she is boun<l, wherever she may he,
to take notice, and though she may not personally be within the
jurisdiction of the court, the subject matter is, so that the
judgment of the court will he valid and binding upon her, and
by the provisions of the constitution of the United States may
be enforced against her:. though in another state.
In such a case as this the great governing principle for the
guidance of the court i:::; the good of the child. It may often
he for the best interests of the chil<l that it should he removed
from the state for the purposes of education, husiness, or
support. If there i:::; any occasion for irnpo:::;ing restraint in this,
it is competent for the justice presiding to impose it. The
authority given hy the statue is to he exercised with such discretion as may be required under the circumstances of each case,
and when exercise cl, exceptions do not lie to the manner of its
exercise.
PETE RS,

C. ,J.,

J~T., concurred.

"r

Exceptions overruled.
ALTON,

VIRGIN,

E~rn RY and

HASKELL,
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JOSHUA B. ALLEN vs. JoEL E. SMITH, administrator.
Knox.

Opinion August 3, 1888.

Executor ancl administrator. Sale of real estate. Appeal.
·when a license has been granted to an administrator to sell lands conveyed by
the deceased in his lifetime, for the payment ofdehts, on the ground that such
land had been fraudulently conveyed, the party holding such conveyance bas
the right of appeal.

ON exceptions.
Petition for letwe to enter and prosecute an appeal from the
decree of the judge of probate, granting a license to the administrator on the estate of "\Villiam Beckett, 2nd, to sell lands for
the payment of the debts of the estate, which _the deceased in
his lifetime conveyed to the petitioner. 'rhe presiding justice
ruled, as u matter of law, that the petitioner had no appeal.
The exceptions were to this mling.

Cf. E. Littl~field, for the petitioner, cited: R. S., c. 63, § §
23, 25; c. 71, § 1 ; Smith v. Dutton, 16 Maine, 308; Bates
v. Sargent, 51 Maine, 425; Deering v. Adams, 34 Maine, 44:
Srnitlt v. Bmdstreet, 1G Pick. 264; Veazie Bank v. Young,
53 Maine, 560; Wiggin ·v. S1oett, 6 Met. 197; Paine v.
Goodwin, 5() Maine, 413; Schouler's Ex. and Admr. § 151 ;
Briggs v. Johnson, 71 Maine, 237; Gerry v. Stimson, 60
Maine, 190.

A. P. Gould, for respondent.
By R. S., c. 71, § 19, it is provided that all licenses to sell
real estate shall be for the period of one year only. The provision of the statute is that '' if justice requires a revision" of a
probate decree, the court may in the exercise of its discretion,
gmnt the right to enter an appeal. R. S., c. 63, § 25.
The voluntary conveyance of Beckett to petitioner was void
as to prior creditors, and by his deecl he took, at most, only
whatever should be left of the real estate conveyed to him after
the payment of all dehtH; and his interest i~ not unlike that of a
residuary legatee who has no right of appeal from a decree
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allowing the executor's account, however injurious to his ultimate
interests that decree m,ty be. Downing v. Po1'te1·, 9 Mass. 386.
i i A party aggrieved is one whose pecuniary interest is directly
affected by the decree; one whose right of property may he
established or divested by the decree." Wiggin v. Swett, 6
Met. 194, per SHAW, C. l. 197.
These decisions are reeited approvingly in Veazie Bank v.
Young, 53 Maine, 554, 560, where the court say, i i It is not a
mere remote and contingent interest, or a wish dictated by whim
or policy, withollt any pecuniary interest to be directly affected
by the decree, that will suffice."
In Snow v. Pic7uet, 3 Pick. 443, it was held that a debtor of
an estate had no such interest in it as authorized him to oppose
the appointment of an administrator. See also DeerinJ v.
Adams, 34 Maine, 41.
DANFORTH, .T. By R. S., c. 71, § 23, i i lands of which the
deceased died seizecl,
uncl all that he ll:ld fraudulently
conveyed,
are linble to sale for the payment of dehts,
under any license gmntecl under this chnpter." In this case the
intestate, ten days before his death, conveyed to the petitioner
certain lands under such circumstances that it is conceded that
the conveyance in fraudulent as against. prior creditors. The
administrator has asked and obtained a license to sell these same
lands for the payment of dehts. The petitioner, for reasons
stated, having failed to enter his appeal in season, asks for leave
to do so now, and the only question presented at this time is
whether he has such an interest as will allow him to appeal from
the decree of the judge of probate.
Any person who has such an interest in the subject matter
that he may be and is aggrieved by any decision of the judge of
probate, with some exceptions not material here, may appeal
therefrom. This petitioner is the absolute owner of the lan<l,
which in this case is the matter acted upon and directly affeeted,
subject only to the cc)ntingency that it may be wanted for the
payment of prior debts. The sale, if carried into effect, would
divest him of that lan(l. He has, therefore, the same interest
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that an heir or devisee would have in cases where the deceased
died seized. The same right and interest to be heard as to the
prior debts, as to the propriety or necessity of the sale, and to
give bonds for the payment of the debts if he deemed it
expedient to do so, as the heir would have. He must therefore
he deemed to have sufficient interest to authorize him to enter
an nppeal, hut -whether he shall have leave to do so must be
deeided upon a hearing at nisi p,·ius.
PETEHS,

C. J.,

\VALTON, VrnGIN,

E:tcPptio11s sustained.
LIBBEY nncl FosTEH, JJ.,

concurred.

STATE OF MAINI!]

Kennebec.
Indictment.

_,_Vuisance.

vs. SrnrnoN G.

DAv1s.

Opinion August 3, 1888.
Stationary engine.

R. S., c. 17, § § 17, 18.

An indictment for erecting and nsing a stationary steam engine ,vithout license
must allege the use of the engine without license at a specified time and place.

ON exceptions from the superior court.
The exceptions were to the ruling of the court in overruling a
demurrer to the fr>llowing indictment.
''State of Maine. Kennebec, ss. At the superior court, begun
and holden at Augu::,ta, within and fol' the county of Kennebec,
on the fir.-;t Tuesday of September. in the year of our Lord one
thousand eight hundred and eighty-se,·en.
'The jun>I'S for said state, upon their rntth present, that Simeon
G. lJ:1vis, of vVinthrnp, in said county of Kennebec, on the first
day of January, in the year of our Lord one thousand eight
hundred and eighty-seven, at vVinthrop, in said county of
Kennebec, did, without having been granted license therefor by
the municipal officers of the said town of VVinthrop, designating
the place where the buildings therefor should be erected, the
materials and mode of construction. the size of the boiler and
furnace, and such provision as to height of chimneys or flues, and
protection against fire and explosion as they the said municipal
officers of said town of vVinthrop then and there judged proper for
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the safety of the neighborhood, where said stationary steam engine
was erected, erect a 1;tationary steam engine; and so the jurors
aforesaid upon theil' oath aforesaid, do say and present, that the
said Simeon G. Davis did then and erect a common nuisance.
~~And the jurors aforesaid upon their oath aforesaid, do further
Si.LY and present, that said Simeon G. Davis, at Winthrop
aforesaid, in the county of Kennebec aforesaid, on the first day of
January, in the year of our Lord one thommnd eight hundred
and eighty-seven, without having been granted license therefor
from the municipal officers of the said town of "\Vinthrop,
designating the place where the buildings therefor should be
erected, the materials and mode of construction, the size of the
boiler and furnace, and sue h provisions as to height of chimneys
or flues, and protection against fire and explosion as they, the said
municipal officers of said town of Winthrop, judged proper for
the safety of the neighborhood, erect a stationary steam engine;
and so the jurors aforesaid upon their oath aforesaid, do say and
present that the said Simeon G. Davis, at said Winthrop, in said
county of Kennebec, on the said day of January in the year of our
Lord one thousand eight hundred and eighty-seven, did cause a
common nuisance.
"And the jurors afore-:,aid, upon their onth aforesaid, do further
S'.l,Y and prnsent, that the said Simeon G. Davis, on the said first
day of January, in the year of our Lord one thousand eight
hundred and eighty-seven, and from that day until the day of
the finding of thi-:, indictment, at vVinthrop aforesaid, in the
county of Kennebec, aforesaid, a stationary steam engine before
that time qnla wfully erected in said town of vVinthrop, by the
said Simeon G. Davis, without any license to him the said
Simeon G. Davis, granted by the municipal officers of the said
town of Winthrop, in said county, designating the place where
the buildings therefor should be erected, the materials and mode
of construction, the size of the boiler and furnace, and such
provision!:! as to height of chimneys or flues, and protection
against fire and explosion as they, the said municipal officers of
said town of Winthrop, judged proper for the safety of the
neighborhood, unlawfully did use. And so the jurors aforesaid
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upon their oath aforesaid, do say and present, that the said
Simeon G. Davis on the said first day of ,fonunry, in the year of
our Lord one thousand eight hundred and eighty-seven, and
thence continually until the day of the finding of this indictment
unlawfully did continue a common nuisance.
''Against the peace of the state and contrary to the form of
the statute in such case made and provided.
"L. T. Carleton,
A true bill,
County Attorney.
D. N. Gower, Foreman."

L. T. Carleton, ~ounty attorney, for the state.
J. H. Potter, for the defendant, cited: Preston v. Drew, 33
Maine, 558 ; Brightman v. Bristol, 65 Maine, 42'5 ; State v.
Philbrick~ 3,1 Maine, 403 ; Com. v. Moore, 11 Cush. 600 ;
Gorn. v. Battley, 138 Mass. 181; Com. v. Maxwell, 2 Pick.
139; Gorn. v . .ZVewburyport Bridge, 9 Pick. 142; Gorn. v.
Shaw, 7 Met. 52; Com. v. Intox. Liq. 138 Mass. 506; Turns
v. Com. 6 Met. 224; Gorn. v. Arnold, 4 Pick. 251 ; State v.
Thurston, 35 Maine, 205; State v. Hanson, 39 Maine, 337;
State v. Baker, 50 Maine, 45; Oorn. v. Adams, 1 Gray, 481.
DANFORTH, J. This is a demurrer to an indictment for
maintaining a common nuisance under R. S., c. 17, § § 17 and 19.
Section seventeen provides that, ''No stationary steam engine
shall be erected in a town, until the municipal officers have
granted license therefor," under certain restrictions therein
named.
Section nineteen provides that, "Any such engine erected
without a license shall be deemed a common nuisance without
other proof than its use."
T~ms it will be seen that the erection of an engine without the
prescribed license, though prohibited, is not legally a nuisance,
but the use of such an one is. It would therefore seem to be
immaterial whether the person using, is the same as the person
erecting, or otherwise. But the use and the wnnt of a license
must concur. Both facts are material and traversable. Hence
both must be alleged and as of a certain specified time and place.
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In the first and second counts in the indictment the erection of
the engine without a license, with the specified time and place,
is alleged: but there is no allegation of use.
In the third count the two facts are alleged, but the specific
time applies to the use only. The allegation of the want of a
license is, simply, that it was ~'before that time," thus leaving it
entirely uncertain whether that want had not been supplied, as it
might have been, before the use of the engine.
As the two facts, the use and want of license, . must exist at
the same point of time, to make the engine a common nuisance
every allegation in the indictment may be proved as laid, and
yet the respondent guilty of no crime.
Exceptions sustained. ·Demurrer sustained.
Indictment bad.
PETERS, C. J., WALTON, VIRGIN, LIBBEY and FOSTER, JJ.,
concurred.

EDWARD

N. MERRILL and another vs. PHILENA
Somerset. Opinion August 3, 1888.

WYMAN.

Trover. Fixtures. Machinery. Mortgage.
A grantor cqnveyed a mill privilege by metes and bounds and in the same deed,
by a distinct clause, he also conveyed ''the machinery and its appurtenances
of the grist mill, . . . with the right to use said machinery in said mill
for two years from this date free from rent." This mill was not within the
metes and bounds of the privilege conveyed. As a part of the same transaction the grantee gave a mortgage back to secure the payment of the purchase
money. Held that this transaction made the machinery personal property,
whatever it may have been before.

ON report, upon the following agreement:
Case reported to the law court, upon so much of the
testimony as either party desires to have reported, for determination of the question of title. If the court find the title to the
elevator belt to be in the plaintiff.-,, judgment to be rendered upon
the verdict; if the title be found otherwise the verdict to be set
aside and judgment entered for defendant."
The opinion states the material facts.
1

'

J.11er1'ill and Coffin, for the plaintiffs, cited: Hunt v. Bay
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State Iron Co. 97 Mass. 279; Pierce v. Emery, 32 N. H. 484;
Haven v. Eme1·y, 33 N. H. 6G; Fifield v. Maine Central R.
R. Co. 62 Maine, 77; Cl'ippen v. Morrison, 13 Mich. 35;
Sowden v. Orai':J, 26 Iowa, 156 ;, Russell v. Ri'cluo·ds, 10
Maine, 429; l[ilbonie v. Bmwn, 12 Maine, 162; Dmne v.
Dwie, 38 N. H. 429; Bank of Lansin[Jbm·.qh v. Crm·y, 1
Barb. 547; Wrm·en v. Leland, 2 Barb. 613; l[t'n_qsley v.
Holbrook, 45 N. H. 313; 1 Wash. R. P. 9, 14-20; Ewell,
Fixtures, 270; Field\, Lawyer's Briefs, 294; Smith v. Bryan,
5 Md. 141 (59 Am. Dec. 104); Taylor's Landlord & Ten. 426,
427; 2 Kent. Com. 243-4; Davis v. Bujfwn, 51 Maine, urn;
Coombs v. JoNlan, 2 Bl. & Ch. (Md.) 284 (22 Am. Dec. 236) ;
Elwes v. Maw, 3 E~tst. 38; Van .1Vess v. Paca1'd, 2 Pet.
137; Wltiting v. Braston, 4 Pick. 310; IIatlcness v. Sears,
26 Ala. 493 ( 62 Am. Dec. 7 42) ; Fi'nney v. Wlitkins, 13 Mo.
291; Onibony v. ~Iones, 19 N. Y. 234; Kelsey v. Durkee, 33
B,trb. 410; Elolmes v. Tremper, 20 Johns. 29 ; Tea.fl v. Hewitt,
1 Ohio St. 511 ( 59 Am. Dec. 634) ; Guthrie v. Jones, 108
Mass. 191 ; llfoore v. Wood, 12 Ahh. 393; Holbmok v.
Chamberlain, 1 lG Mass. 155.
Walton and Walton, for defendant.
The question fir:st presented is whether or not the instrument
is a mortg1tge of personal property.
"\'Vhether it is or not depends on the intenti<,n of the pnrties to
be collected from the whole instrument." Bacon v. Bowdoin, 22
Pick. 405.
'To detel'mine this it is proper to look at the entire contents of
the instrument. Taking the entire instrument it will be -,een
that in form and substance it is a mortgage of real estatf', that it
is a grant to the geantee and his heirs and that it contains
covenants not personal onl_y, hut covenants ·which run with the
]and, with the usual lwbendum in conveyances of real estate. So
far, theeefore, as the form is concerned, it is a deed of real
estate." Allen v. Woodard, 125 Mass. 400.
The mortgage from Draper to Wyman, beyond any question,
was to include the property conveyed by Wyman to Draper.
Webster's Dictionary, "Premise8 ;" Rapalje's Law Diet. Vol. 2,
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Berry v. Billings, 44 Maine, 416; Swanton v.

Crooker, 49 Maine, 4 59.
Here there was a present interest granted in the property,
before its severence, and with it the right to have it remain as
situated for two years free of rent with the right to draw
water from the pond to run said machinery during said two years.
It was therefore a conveyance of real estate, of an interest in
land and water. Bacon v Bowdoin, 22 Pick. 401; Allen v.
Woodai·d 125 Mass. 4 00 ; Lamson v. Patch, 5 Allen, 586 ;
W!tite v. Foster, 102 Mass. 375; rlagar v. Brainerd, 44

Vt. 294.
Thi:-, belting was pm·(__m,1sed by the mortgagor Draper, after he
lud given the mottg,tge and was by him cut and fitted to the
machinery mortgaged. Being so cut and made and thus peculiarly
fitted for use upon this machinel'y and thereto applied and this
m:tehinery as we have seen being mortgaged real estate, the
belting w.1s thet·efol'e, annexed to the mmtgaged property as a
fixture. Fanw· v. Stackpole, 6 Maine, 154; Trull v. Fuller,
28 Maine, 545; Parsons v. Copeland, 38 :.\Jaine, 537.
\Vhile Dmpel' occupied the land and the mill for two year::::; by
virtue of the conveyance of vVyman to him he did not occupy as
tenant; he p:1id no rnnt ancl his oceupation was by virtue of an
intern:5t in the real e::::;tate which he had received by conveyance
and nny addition 01· improvement made by him to hi::::;
nuchinery c;une under tbe rule of nwrtg,tgors affixing fixturns to
their own property mortgaged as security and thus evidently
intended to be permanent. I1ing v. Jolui.,on, 7 Gray, 23H ;

Butler v . .Pa,qe, 7 Met. 40.
!!If a le.;see m:n'tg,tge_.; his le:tsehold estate, the same rules in
relation to fixtures upon the estate apply as between him and his
mortgagee that would apply if he owned the estate in fee.''
~Tones on Mortg,tges, Vol. 1, § 439, citing, Bx parte Bently, 2
l\1. D. & De. G. 5V 1 ; .Ex parte WUson, 4 Dea. & Chit. 143;
S. C. 2 Mont. & Ayr. Gl; Shuart v. Taylor, 7 How. (N. Y.)
Pr. 251; Ladley v. Grei,gltton, 70 Penn. 490.
Being so annexed by the mortgagor it was as fully covered by
the mortgage as though n part of the mortgaged property at the
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time the mortgage wns writt_en. Corliss v. JWcLagin, 29 Maine,
115; Parson~ v. Copeland, 38 Maine, 537; Winslow v. Ins.
Co. 4 Met. 306; Clary v. Owen, 15 Gray, 522; Lynde v.
Rowe, 12 Allen, 100; Paper Co. v. Sel'vine, 130 :\fass. 511;
,Jones on McH·tg1tges. Vol. 1, § 444 ; Ottawa Mill v. Hawley,
4i Iow<t, 57; H::trt v. S!teldon, 34 Hun. (N. Y.) 38; Bank v.
Kercherol, Ht> Mo. 682 ; Green v. Pldlli'ps, 26 Gratt. (Va.)
752; Wcwd v. TVhelen, 93 Ill. 153; Foundry Works v.
Gallentine, 99 Ind. 525 ; Bowen v. Wood, 35 Ind. 268.
In 1.lfcConnell v. Blood, 123 .Mass. Ml, the court say, '~Whatever i~ placed in u, building by the mortgagor to carry out the
obvious purpose for which it was el'ected, or to permanently
increase its value for occupation, beconws purt of the realty,
though not so fasteneu. that it cannot be removed without sel'ious
injury eithe1· to ib,elf or to the buildings.
Now in the case at bar could this belting purchased as a strip
of one hundred and t\.velve feet with the cups already attached
nnd cut into three belts and fitted to the machinery ( already
nHH'tgaged) be considered as furniture or anything else than a
permanent addition to thit-l machinery? Most certainly not. See
also Bank v. Exeter Wm·ks, 127 Mass. 542; Lapham v.
Norton, 71 Mnine, 83; lVi,qht v. Gmy, 73 Maine, 297.
In Bimiside v. Twitchell, 43 N. H. 390, the court say that
leather· belting purchased by a mortgagor after the giving of the
mortgage and applied and used by him in a mill erected upon the
me>rtgaged pl'opeety after the mortgage was given where the mill
h, so con8tructecl that it can only be operated by such belts
connecting the several parts of the machinery with the motive
power, will be held by the mortgagee.
These belts replaced at least one belt removed. This makes
a stronger case for the defendant. Bowen v. Wood, 35 Ind.
2G8 and other cases before cited.
DANFORTH, J.
This is an action of trover in which the only
question involved is the title to the elevator belting sued for. The
plaintiffs claim it as personal property under a chattel mortgage
from ,Jerome B. Draper duly recorded October 13, 1885. The
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defendant claims title as administratrix under a real estate
mortgage from the same Jerome B. Drapel' to Thomas J.
,vyman, her intestate, dated November lH, 1883, which was
duly recorded as a deed of real estate, but not as a mortgage of
personal property. It therefore becomes a material question
whether this belting was real estate or peri:ional property. Upon
this question we have hut little pertinent testimony in the report
of the case, except such as may be derived from the nets of the
parties; but that mu:-,t be decii:iive if from them we can ascertain
their intention upon this question.
It seems that by deed of warrnnty dated November 19, 1883,
the defendant's intestate conveyed to Draper, the plaintiffs'
grantor, an unoccupied mill privilege described by metes and
bounds. In the same deed in a distinct clause, he conveyed ''the
machinery and its appurtenances, of the grist mill,
with the rights to use said machinery in said mill for two years
from this date free from rent." This mill was not within the
"metes and bounds" named in the <leed, nor was it, except the
two years use, conveyed by any description. At that time there
was an elevator belt in the mill used in connection with the
machinery, hut whether as appurtenant to, or an independent
part of it, does not appear; and perhaps it is immaterial for in
either case it would pass by the dee·d. Subsequent to the deed
this belting was removed, though left in the mill, and that in
question, of greater value put in. On the same <lay and as a
part of the same transaction the mortgage under which the
defendant claims was given to secure the purnhase money.
From this transaction we have no doubt the parties intended
to, and did make this maehinery and its appurtenances, personal
prnperty, whatever it might have been before. It was not, as
in Allen v .. Woodard, 125 Mass. 400, ineltHled in the description
as a part of the real estate. On the other ha11<l it was described
in a separnte clause and the lmilding in which it was situated and
of which it must have been a fixture, if of any, was not sold, hut
referred to us descriptive, or an identification, of the machinery,
thus making a complete separation bet.ween that and the
building. The sale and tran8fer of the machinery was immediate
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and complete. True, the use of the mill was transferred, hut it
was only the use for a limited time, ancl that rather as a lease of
the building in which to opemte the machinery for the purpose
of profit; and not as in l'Vhite v. Foster, 102 Ma::--s. 37,5, as
necessary to keep it in existence. The machinery was not, as
growing trees, an inherent part of the land, or even of the
building, though it might have heen fixture, and thus a part of
the real estate. But as such fixture it is easily distinguishable
from the building, and separated from it by a description, as the
building may he from the land and thus rendel'ed personal
property as i:-:; often clone. It is therefore immaterial whether
the mortgage under which the defendant claims, covered this
belting, as it was not recorded as a chattel mortgage and it is
conceded that the plaintiff::; had no knowledge of its existenee.
In accordance with the provision in the report the entry
must be.
Judgrnent on the cenlict.
P1<:T1ms,

C. J.,

\VALTO~,

VIRGIN, LIBBEY

and

FosTER,

JJ.,

concurred.

BILLINGS, TAYLOR AND Cm1rANY

Hancock.
Contmct.

vs.

HARRISON

B.

MASON.

Opinion August 3, 1888.

Sales.

Agency.

Traveling salesman.

\Vhcu a merchant makes a contract for the purchase of goolb of an agent who
agrees to receive other merchandise of a spccifie(l amount and price in part
payment, and the goods purchased are shipped to the merchant by the principal, the agreement of the agent in regard to the method of payment is binding
upon the principal though it was unauthorized by him.

ON exceptions.
The plaintiff is u corporation located in New York.
The case and materiul facts are stated in the opinion.

lVi8well, /{in[/ and Pete1's, for plaintiff.
The case of Traina v. ~forison, 78 Maine, 160, decides that
an agent who has authority to contract for the sale of clrnttels
has authority to collect pay for them ( at the time, or as a pmt
of the same transaetion) in the absence of any prohibition known
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to the purchaser. But we do not understand that that case
denies the well establh,hed rule that agents who are merely
employed to se11, and who are not entrusted with the custody of
the goods, have no implied authority to receive payment. In
fact, Judge HASKELL, in the opinion in Trainer v. J.Worison,
supra, says, '' A traveling agent, who assumes only to solicit
orders for goods to he sold at the option of his principal, may
well be held unauthorized to mnke co11ections." See Benjamin
on Sales, § 1095, and cases cited.
An agent who has authority to receive payrnent has po\ver to
receirn it in money only. See Story on Agency, § 98, where
the rule 1s laid down in this lnnguage : "So an agent authorized
to receive payment has not an unlimited authority to receive it
in any mode which ·he may choose; but he is ordinarily deemed
in trusted with the power to receive it in money only." And see
the English cases there cited. In Benjamin on Sales, § 1099,
the principle i:s thus stated : "Payment to an agent must be in
money." And further, that a brokeJ; or agent employed to sell,
has prim,a facie no authority to receive payment otherwise than
in money, according to the usual course of business, has been
well established." And see notes in fourth Am. Ed. to above
section.
Independently of any reasoning upon the subject, the very
question in dispute has long been settled. In Story on Agency,
§ 78, it is said, ~, An authority to an agent to sell good:s doe·s not
authorize him to exchange them in barter, or to pledge them;
for there is no usage or trade to that extent." And the English
case of Guerreiro v. Peile, 3 Bamewall and Alderson, 616, is
cited in support of the doctrine. In the comparatively recent
case of Olou,.qli v. W7titcomb, 105 Mass. 482, almost the exact
question, if there can be any question, ns to a principle ~o long
and clearly settled, is decided. It is there . said, "A commission,
allowed to one who solicits orders upon sales effected through
such orders, does not constitute him or prove him to be an agent
with authority to make absolute contracts of sale: much less to
VOL. LXXX.
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receive payments, and make ngreements to receive payments~ in
other goods by way of barter."
Hale mul Elam.Iin, for the defendant, cited: Butler v. ~Maples,
~) \Vall. 7G6; Trainer v. Mo,·ison, 78 Maine, 163; Methuen Co.
v. I-Ia yes, 33 Maine, 169.

J.

In this action no materiill facts are in dispute.
The court allowing certain alleged payments directed a verdict
for the balance,, to which order th~ plaintiff excepts on the ground
that no part of :::;uch payment should be allowed.
The aetion is assumpsit upon an account :mnexe<l. The
defendant admits that he received from the plaintiff the good::;
charged and makes no que::;tion nt1- to the prices. This makes a
prirna jacie case against him, and though tedrnicully it does not
change the burden of proof it devolves upon him, if he would
avoid this responsibility, to give some reason why. The
explanation offered by the defendant is that, though he received
the goods from the plaintiff, he received them by virtue of an
express agreement with an agent or traveling salesman of the
plaintiff, one element of which was that certain goods, of a like
kin<l which the defendant then hucl should be taken in payment.
This agreement "vith the agent i:5 not questioned, but the answer
to it is twofold; fir:3t, that the agent had no authority to make
such a contract, aud secondly, that the contract under which the
aetion is sought to be maintained wa~ made directly with the
plaintiff, though in some degree through the instrumentality of
the agent.
As:5uming under the fil'st, that the agent had no authority to
make the contract he did, and the evidence hi quite conclusive
upon that point, still it does not change the conceded fact, that
he not only assumed the authority to do 80, but did actually
make such a contract. \Vaiving for the moment the, second
point rai::,ed, this was the only contract having the assent of the
defendant, the contract under which he acted and by virtue of
which he obtained the goods. It is quite clear that the plaintiff
cannot hold him upon a contract he did not make, or repudiate
t~e contract in part and hold the remainder valid. · Brighmn v.
DANFORTH,
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Palmer, 3 Allen, 450-452. Nor can he be holden upon an
implied contract, for that is excluded by the express.
The second point relied upon by the plaintiff must fall with
the first. True, the order for the goods was sent to the principal,
presumably by the agent, with the consent of the defendant.
But as to the nature of the order received there is a singular
absence of testimony, though we have the evidence of the
plaintiff's husiness manager. vVhetber it was accompanied with
a statement of the contract does not appenr. It is certain the
agent had no authority to send any other, and by no other would
the defendant he bound. He had a right to suppose that the
plaintiff's own agent. would send the order correctly and that
when he received t_he goods, they were sent according to the·
contract. If such were the case, the contract of the agent would
be affirmed hy the principal, in sending the goods. If such
were not the case the defendant ,vould certainly be no more
bound than the plaintiff, who first gave credit to the agent.
This case differs materially from that of Olouglt v. Wkitcomb ,.
105 l\fass. 482, in which an order in writing signed by the
defendant was sent to the plaintiff; nor is it like that of Finclt
v . ..J..Mansfield, 97 Mass. 89, in which the ~igent did nothing more
than solicit an order and forward it as received for the action of
his principal. But in the principle involved this case is like that
of Wilson v. Stratton, 47 Maine, 120, in which the agent
assumed to make the contract of sale with some conditions and
it was held that the contract was not completed till the conditions
were complied with.
It is not, however, now a question as to the validity of the·
contract made, but what was that to which the defendant
assented. He can he held to that and to no other. In any view
we can take of the case there seems to he no doubt as to the
terms of the agreement to which his assent was given. If that
was a valid contract the ruling was clearly corrnct. If it wa8
not, the ruling was more favorable to the plaintiff thnn it was
entitled to in this form of action. In either case the exceptions
must be ovenuled.
PETERS, C. J., LIBBEY, EMERY, FosTER and HASKELL, JJ.,
concurred.
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M.rnY A.

ULMER

and others vs.

Knox.

JAMES

R.

FARNSWORTH.

Opinion August 3, 1888.

Assitrnpsit. Contract. Quarry. Custom,.
·:C0mpensation for pumping water from a quarry, which run into it from an
adjoining quarry where it accumulated, can not be recovered in an action of
.assnmpsit against the owner of the other quarry, when there is no evidence
•@fa promise to pay for sueh service .
.Custom, to have the force of law, must, among other things, be universal and
its ot·igin so far back that the memory of man runneth not to the contrary.

ON report.

The opinion states the case and material facts.
,Q. G. Hall, for plaintiffs.
There was, we submit, enough evidence of the custom. The
-presiding judge in fact said it was not necessary to further
multiply the witnesses. No certain number of witnesses is
·necessary to prove a custom. Aclmns v. Pittsburgh Ins. Go.
40 Am. Rep. 662.
The custom was g~nernl, us clearly proven. Defendant is
:presumed to have had notice of it, and know ledge of its existence.
Stevens v. Reeves, 9 Pick. 197.
It was so uniform and had been so long continued that the
-defendant's knowledge i_s to he inferred. Winslow et al. v.
Dillaway, 4 Met. 223.
vVhen one stands by in silence and sees valuable services
rendered for .his benefit, such silence, accompanied with knowledge on his part that the party rendering the 8ervice expects
payment therefor, may fairly be treated as evidence of an
acceptance of the service, and · us showing an agreement to pay
for such services. Day v. Gaton, 119 Mass. 515.
The maxim Qui tacet consentfre vfrletur, npplies when the
party is fairly ealled upon to deny or admit his liability, and
silence has often been interpreted as admission of liability, when
one is fi.tirly called upon to speak in the face of :::mch facts.
Id. 516; Connor v. Hackley, 2 Met. 613; Preston v. Am.
Linen Go. 119 Mass. 400.

ULMER V. FARNSWORTH.

501

Robinson and Rowell, for the defendants, cited: Gannon v.
Hargadon, 10 Allen, 106; Sowen; v. Lowe, 9 Atl. Rep. 44;
Peck v. Fien·in_qton, 109 Ill. 611; Anderson v. Henderson, 16
Nor. Enst. Rep. 232; Wash. Ease. & Serv. 353; Bangor v.
Lansil, 51 Maine, 521; G1·eeley v. 1W. C. R. R. Go.. 53
Maine, 200; Chase v. Silverstone, 62e,Maino, 175; Pal'lce1· v.
B. & .J.11. R. R. Go. 3 Cush. 107; Gould, Waters, § 294; 2
Addison, Torts, § 1049; Shear. & Red. Neg. § 511; Luthe1· v.
Winnim·issett Co. 9 Cush. 171; Flagg v. Wm·cesta, 13 Gray,
601; D£ckinson v. 1Vorcester, 7 Allen, 19; Parks v. Newburyport, 10 Gray, 28; Leach v. Perkins, 17 Maine, 462; Latfrne1·
v. Alexander, 14 Ga. 259; Randall v. Smith, 63 Maine, 105;
Homa v. Dorr, 10 Mas~. 26; 8tl'Ong v. Bliss, 6 Met. 393;
IIome v. 1.Wut. Ins. Oo. 1 Sandf. (N. Y.) 137; Higgfrts v.
Mom·e, 34 N. Y. 417; ~Wcm~hall v. Perry, 67 Maine, 78;
8ippedy v. Ste1oart, 50 Barb. G2; Mfon. R. R. v . .i}lor,r;an,
52 Barb. 217; Boardnian v. Gaillard, 60 N. Y. 614.

J.

The plaintiffs are the owners of a lime quarry
in which they have u pump used for the purpose of draining
their quarry from such wuter as may aecumulate therein, whether
coming from sources within its own limits or outside. The
defendant owns another quarry adjacent to, but not adjoining
the plaintiff'.-;', there being one qu;trry bet weer{ them. It i~
alleged that ·water accumulateR in the defendant's quarry, and
running through the one intervening, comes upon that of the
r>laintiffs and is pumped up by them. It is to recover compensation frlr this service that this action is brought, the plaintiffs
alleging that the defendant receives benefit from it: as it prevents.
the injurious accumulation of water in his own quarry.
The action is assumpsit nnd must therefore be maintained, if
at all, upon proof of a promise, express or implied. The case
shows no sufficient prnof of an express prnmise.
Nor will the facts proved, independent of the alleged_ custom
or usage relied upon by the plaintiffs, raise an implJed promise ..
The pump by which the service was performed was situated in
the plaintiffs' quarry, put there primarily for ·t.he purpose of
DANFORTH,
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draining their own premises. The running of the water from
the defendant's quarry to the plaintiffs', was the result of the
plaintiffs' own act in digging theirs deeper than the other. The
benefit accruin_g to the defendant, if any, was merely incidental,
with no legal right to interfere with the operation of the pump,
nnd hence under no obligation to give notice of a denial of
liability. These circumstance-., could not raise an implied
promise on the part of the defendant, certainly not if he was
guilty of no wrong in permitting the water to run as it did, and
if he was guilty the remedy would be in another form of action.
And when we add to thi~ the unqualified and uncontradicted
denial of the defendant that any contract wa::, made, we must
come to the conclusion that the testimony not only fails to·
sustain a promise, but that in fact none, either express or
implied, ever exi-;ted.
But the plaintiffs rely upon an alleged custom or usage in that
neighborhood hy which under like circumstances the parties
receiving this incidental benefit, have recognized a liability to
pay a certain specified sum, one cent for each cask of lime
burned from the rock taken out of the quarry thus drained. It
is claimed that this usage of itself raises an implied promise on
the part of the defendant.
It requil'es the citation of, no authorities to show that to give
a custom the force of law. among other thing::;, it must be
universal and its origin in point of time so far back "that the
memory of man runneth not to the contrary." This custom is
at best hut a local one and is confined to i i a particular business
or employment," and so recent in its origin that its beginning is
.within the memory of some of the witnesses. But as-a local and
limited usage the evidence fails to show its uniformity or
certainty. On the other hand, it uppP;ar8 that the price paid
was not the same'in all cases, an<l in many instances both the
price paid and the liability was the result of a contract. Nor
does it clearly appear that this was not true in all case.::;; while
in the constantly varying circumstances attending each case, the
application must he difficult and uncertain.
But assuming the evidence to be plenary and b establish all
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that is claimed fiir it, still, as a local and limited usage, and it
can be no other, while it may be received to modify a contract,
to explain the intention of the parties to it in case of an ambiguity, or the meaning of certain words used, or control to s()me
extent the modes of dealing between parties in like business,
ns well as the manner of performing their contrncts, many
illustrations of which may be found in the usages of hank;:; and
merchants, hut H it cannot be received to establish a liability, or
to prnye the origin of the relation by which the parties became
responsible to each other." Such a usage may have an application to a contract previously existing, but cannot of itself create
· one. Nor can it he received to change an express contract, or
in violation of an establishetl principle of law. Leach v. Perkins.
17 Maine, 462; Randall v. Sniith, 63 icl. 105; Bod.fish v.
Fox, 23 icl. 90 ; Adams v. Morse, 51 icl. 497 ; Dickinson v.
Gay, 7 Allen, 29; ·waters v. Lilley, 4 Pick. 145. If this
alleged usage is allowed to prevail in this case, it imposes a
contract liability upon this defendant in direct opposition to the
established principle of law requiring assent to a binding contract.
This action must therefore fail whatever remedy may be open to
the plaintiffs in a process of a different form.

Judgment for defenrla.nt.
PETERS, C. J., \VALTON, VIRGIN,
concurred.

LIBBEY

and

FosTEl{,

JJ.,
80

NEWELL

A. TRAFTON and others vs.

Cumberland.

LIVING L. HILL.

Opinion August 7, 1888.

Insolvent law. Statute of limitation. Stat. 1887, c. 118.
Prior to act of 1887, c. ll8, when the period of limitation had commenced to
run on a claim provable in insolvency, the subsequent itrnolvency of the defendant under R. S., c. 70, ·clid not interrupt the running of the limitation,
and the right of action on such claim was barred by the general limitation of
six years.
When an action is submitted to the court on an agreed statement of facts the
court cannot infer a fact not agreed upon by the parties.

ON report on facts ngreed.
This was an action of assumpsit upon five ~everal notes and
one check given by the defendant to the plnintiffi,, at the several

5031
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dates thereof, fur the several amounts stated in said notes and
check.
The notes wern all dated at Saco, in the county of York,
payable at the York National Bank in Sttid Saco, and the dates,
times and amounts are as follows:
Date.

Time, after date.

Amount.

October 14, 1879,
GO days,
$344.00
November 11, 1879,
30 days,
319.00
November 17, 1879,
150.00
30 days,
No:vemhel' 25, 1879,
30 <lays,
250.00
December 10, 1879,
30 days,
295.00
The check wa:-, on the same b:rnk, and dated December 10,
1879, for the sum of $135.00.
All the notes and the check were duly p!'esented for payment,
and protested for non-payment. No part of the same has been
paid.
Other material facts stated in the opinion.

liolrnes ancl Pa!J80n, for the plaintiff:-;.
If it should he thought that the examinations furnish no
criterion by which to judge of reasonable diligence, certainl_y the
day of the second meeting does, which in this case was January
5, 1881. The second meeting is appointed by the as::;;ignee with
the approval of the judge. The debtor has nothing to do with
it. Though the law says it shoul(l he within three months
from the is:ming of the warrant, this is often delayed beyond
that time, especially if adjudicat.ion is delayed, and it i:-i merely
<lireetory. If held after the three months it does not vitiate the
proceedings. Ilioiball v. Lol'inrJ, 11 L,t w Rep. 34; cited
Hamlin's Insolv. Law, 51. He cannot get his di:-,ch:u·,~e until he
has taken the final oath. That must he taken at the second
meeting. R. S., c. 70, § 43; Bump. on Bankruptcy ( 10th eel.),
p. 270.
It has been said that the insolvent should file hi::; petition at
any time after the time designated, and the final settlement or'
the estate, which of course cannot be made until the second
meeting. In re Br(qhtman, 5 N. 13. R. 213 ; In re Ingersoll,
No. 520, :Maine, Dist. Ct.'; cited Hamlin's Insolv. Law, 5t.
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"\i\Then proceedings do bar the commencement or maintenai1ce
of suits, they stop the running of the statute, during the time
when the action is so prevented. Gollester v. Hailey, 6 Gray,
517; S!uddarrl v. Doane, 7 Gray, 387; Richm·dson v. Tlwrnas,
13 Gray, 381.
So it was held that a suit might be commenced against an
adjudged bankrupt, though it could not he prosecuted to final
judgment pending proceedings under the language of U. S. Rev.
Stat. § :H06. But direct and positive authority for this view
of the. case is plentiful. Doe v. Erwin, 15 Rep. 305 ; 134
.Mass. 90.
1
~ As a general rule when a temporary incapacity to sue grows
out of some particular provision of a statute, the time during
which such temporary disability continues should he excluded
from the computations." This is exactly our case. Angell on
Lim. § 63.
wrhe law imposes the limitation, other law imposes the
disability. It is nothing therefore but a necessary legal logic
that. one period shall be taken from another." Senimes v.
Hm·ifonl Ins. Go. 13 Wall, 158-160.
"Statutes of Limitation, in fixing a period within which rights
of action must he asserted, proceed upon the principle that the
courts of the country where the person to be prosecuted resides,
or the property to be reached is situated, are open (luring the
prescl'ihed period to the suitor.
1
The principle of public law which closes the courts of a
country to a puhlic enemy during war, renders compliance by
him \Vith such a statute impossible." B1·own v. Hiatts, 15
Wall. 177-184.
It is therefore plain that there may be other things than
statute provisions that will prevent the statute of limitations
from rnnning. This has been recognized by 1\fassachusetts
decisions. Firs_t .lJfass. Tumpike v. Field, 3 Mass. 201 ;
Homer v. Pislt, 1 Pick. 435; Welles v. Fish, 3 Id. 74, and
cases in note, and by the U.S. Circuit Court in Maine; Gem· v.
Hilton, l Curtis, 230-238, in New Hampshire; Sherwood v.
Sutton, 5 Mason, 143, and in Massachusetts; Trecothick v.
Austin, 4 Mason, 16-27.
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In anothel' case precisely like this, and where the same defence
was made, the court held thut no suit could he brought while
}Jroceedings in bankruptcy were gping on Hnd the statute did not
run during that time. Gteenwa.ld v. Appell, 17 Fed. Rep. 140.
The analogous cases of suits hy or agaim,t assignees where
concealment or want of discovery, prevents the two years from
running, illustrate the doctrine we con ten cl for. Ba£ley v.
Glove1·, 21 Wall. 342; Traer v. Clews, 11.5 U.S. 528; Upton
v. 1WcLaughlin, 105, U. S. 640-643; Gf/ford v. Hlms, 98
U. S. 248; D,.~ff v. Nat. Bank of Wellsville, 13 Fed. Rep. G5;
Bw·tles v. Gibson, 17 Id. 283-2H9 ; West Pm·t. Homestead
Assn. v. Lownsdale, Id. 205-207.

Bailey v. Glover, seems to have been the leading case on
this particular point and ~~unless subsequently overruled by this
court is conclusive of the point under discussion. It never has
been overruled. It has often been cited by this -court, hut hns
never been doubted or qualified." Rosenthal v. JValker, 111 U.
185-191.
So the su:spension of the power to sue by the late civil war, is
not treated a:s a pnrt of the time limited, though not so provided
by statute. Hanger v. Abbott,' G vVall. 532; and this principle
applies to an appeal, The Protector, 9 VVnll. G87; U. S v.
Wiley, II.Id. 508.
So in Rhode Island where a suit was brought against a
bankrupt the court say :
"The plaintiff contends that the time during which he was by
law prnhibited from suing his claim is not to he reckoned into the
period fixed by the statute of limitutiom;. We think he is right.
The rule to be deduced from the cases ancient and modern is that
a disability happening by an 'invincible necessity,' constitutes an
exception from the statute of limitations, and is to be taken to
have the same effect ns those disabilities which are expressly
excepted from the statute," and then goes on to say that a
creditor, after his debt is proved in bankruptcy, may commence
and prosecute a suit tp any point short of final judgment. It
clearly appears that the court considered a prohibition of the

s.
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commencement of a suit an iiinvincible necessity." Hill v.
Phillips, 27 A. L. J. 518; S. C. 14 Rhode Island, 93.
It is true that since the commencement of this suit the
legislature has seen fit to enact the main proposition of law upon
which we depend. Laws of 18 87, c. 118.
But this can cmly be construed to mean that the legislature has
determined that the law ought to be as we elaim it.
riinstances are not wanting in which the legislature designing
to make the law more explicit, have enacted statutes which are
found to be only declaratory of the law as it previously existed."
Wood v. Decoster, 66 Maine, 542-544; Dwarris on Statute, pp.
55, 56-58.

Augustus F. 1l1oulton, for the defendant, cited : Little v.
Blunt, 9 Pick. 490; Presbrey v. Williams, 15 Mass. 193;
Pickal'd v. Valent-foe, 13 Maine, 412; Byles, Bills, *3 31, *333,
*336; 2 Greenl. Ev. § § 435, 439; Angel, Lim. § § 194, 196;
Phillips v. Sinclair, 20 Maine, 269; Mercer v. Selden, 1
Howard, 52; Eager v. Com,. 4 Mass. 188; 2 Chitty, Contmcts,
1226; R. S., c. 1, § 5; Prentice v. .D elwn 10 Allen, 355;
Scfiwm·tz v. Drinkwater, 70 Maine, 409; Barker v. Haskell, 9
Cush. 218; Palrner v. Merrill, Vi Maine, 26; Collester v.
Ha£ley, G Gray, 517; Stoddard v. Doane, 7 Gray, 387;
Roscoe v. Hale, 7 Gray, 274; Richardson v. Thomas, 13
Gray, 381.
LIBBEY, J
On the second day of April, 1880, the defendant
wns duly declared an insolvent debtor, and his estate was s~ttled
in insolvency; but no di videncl was made, and no discharge
granted to him.
All the notes and the check in suit had been overdue nearly
.three months at the date of the defendant's insolvency, and the
period of limitation had commenced to run. By the facts agreed
it appears that the plaintiffs proved the claims in suit in
insolvency, but it does not ;ppear when they were proved. The
action was commenced May 12, 1886. The defendant relies on
the statute of limitation, and the only question is whether the
action is barred. W. c think it is.
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Nearly six _years nnd four months had elapsed behveen the
maturity of the last note and the commencement of the nction ;
but it is claimed by the plaintiff.-,, that there mu:,t he deducted
from that period a reasonable time for the defendant, in the
exercise of due diligence, to procure a decree of the court of
insolvency on the question of his right to a discharge ; and that
would reduce the time to Jess than six years.
The statute relied on by the plaintiffs to support their contention is as follows: "No creditor shall commence or mnintnin any
suit against the insolvent debtor upon a claim or demand which
he has proved against such debtor in insolvency until after a
discharge has been refused such debtor; p,·ovided, that such
debtor proceeds with reasonable diligence to obtain such
dischnrge," R. S., c. 70, § 51. Prior to the act of 1887, c. 118,
there was no statute which, in terms, suspended the running of
the limitation by reason of insolvency.
It is a general rule that, when the statute of limitation has
commenced to run no subsequent disability ·will interrupt it,
unless within some exception created by the statute. Eager &
ux. v. Gomm. 4 Mass. 182; Mercer's Lesser v. Selden, l Hcnv.
37; 2 Green. on Ev. § 439.
It may well be doubted if, in an action at law, the court has
the pO\ver to suspend the running of the limitation, after it has
commenced, on account of a disnhility not within an exception
named in the statute. Eager & ux. v. Gornn1,. and J1fercer's
Lesser v. Selden, supra; Phillips v. Sinclair, 20 Maine, 269;
Baker v. Bean, 74 Maine, 17; Rowell v. Patterson, 76 :Maine,
196. But we do not deem it necessary to so decide in this case.
If it has such power it must he for some disability created by
law which interrupts and suspends the right of the plaintiff to
commence his action.
Swan v. Littlefield, 6 Cm,h. 417;
Gollester v. Hailey, 6 Gray, 517; Stoddard v. Doane, 7
Gray, 387; Richa1·dson v. Tlwmas, 13 Gray, 381.
No such disability i::; created by the statute. The creditor 1s
disabled from commencing or maintaining an action 11 upon a
claim or demand which he has proved again::;t such debtor in
insolvency." He is not required to prove his claim. If he does
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not he may commence or maintain his action subject to the
power of the court, in its discretion, to continue it pending
proceedings in insolvency. Schwal'tz v. Drinkwater, 70 Maine,
409. He has a right to prove it, and if in exercisi1ig that right
he deprives himself of his other right to commence an adion
against his debtor, it is the result of his own act. A contract
made before the insolvency statute was enacted is not subject to
its provisions. Still if a creditor, holding such n contract, proves
it against his debtor in insolvency and takes n dividend, he
subjects his contract to all the provisions of the net. Fogler v.
Olcll'k, 80 Maine, 237. The same principle applies to the p<)int
under consideration.
But the case is here on an agreement of fact:-:; by the parties.
This court cannot assume nor infer a fact not agreed upon by the
parties. By the facts ngreed, it does not appear when the
plaintiffs proved their claims. Under the statute they had a right
to prove them any time before final dividend. No dividend was
m,tde. They may not have proved them till long after the lapse
of a reasomtble time in which the debtor should have proceeded
to obtain lTis discharge, so that there may not have been any
time when the plaintiffs could not have commenced their action.

Judgment for defendant.
PETERS,

C. ,T.

,VALTON,

VmGIN, FosTER nn<l HASKJ<JLL, JJ .•

concurred.

JoHN MEAD GOULD, executor, vs. ELIZA vVAIT GRAVES.

Cumberland.

Opinion August 7, 1888.

Ezecutor ancl administrator. Trust. Tax. R. S., c. 6, § 14, cl. VI.
An executor, holding bonds in trust to pay the interest to a resident of this
state, can not withhold out of' the interest a sum sufficient to pay the taxes
on the bonds.
By R. S., c 6, §14 cl. VI, the taxes upon such bc,ncls are to be assessed directly
to the person who receives the interest, or, if the beneficiary is a married
woman, to her husband.

ON report.
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Bill in equity by the executor of the Inst will of Charlotte
Ilsley Harward to obtain a construction of the sixth clause of
the will.
The point- upon which the case turned is stated in the opinion.

Thomas L. Talbot, for plaintiff.
When a fund is left in trust, the income or interest of which
is paid over, necessary expenses of the trust, such as taxes, may
he first deducted and the net income paid the beneficiary.
Arnold v. Mower, 49 Maine, 561; Clark v. Foster, 8 Met. 568.
· Revi:::;ed Statutes, c. 6, § 14, cl. VI, imposes the burden of
taxes in this case on the cPstui que trust an<l not on the estttte.
John J. Pe,·ry, for defendant, cited: Fisk v. I1eene, 35 Maine,
349; Doane v. Hadlock, 42 Maine, 72; Willianis v. Bntdley,
3 Allen, 270; Barrett v . .1-Yla1·sh, 12G .Mass. 213; Deerin,q v.
Adams, 37 Mnine, 264; Shaw v . .Fiw;sey, 41 Maine, 495;
O.~good v. LoveJ'ing, 33 Maine, 464; Clar-le v. Foster, 8 Met.
568; Arnold v. 1-lfower·, 49 Maine, 561; ilferrill v. Bickford, 65
Maine, 118; J.11erritt v. Bucknam, 78 Maine, 501 ; Orr v. Moses,
52 M.aine, 28 7 ; Nutter v. Vickery, G4 Maine, 490; Brown.I v.
Kelsey, 2 Cush. 243; Warren v. Gre,qg, 116 Mass. 304.
WALTON, ,J.
The plaintiff, as executor, is possesed of certain
honds, the interest on which is payable to the defendant during
her life. The bomb themselves, at her decease, are given to
other p:trties. The question i::-; whether the plaintiff has a right
to withhold from the defendant enough of the interest to pay
the taxes on the bonds. Clearly not. The bonds are not
taxable to him. The defendant is a resident of Portland in
this state. The bill so states. If she i:-; a married woman ( and
we u•nder:::;tand she is, although the case does not distinctly show
such to be the fact), the bonds are taxable to her husband. If
she is not a married woman, then they are taxable to her. In
neither case are they taxable to the plaintiff. R. 3., c. 6, § 14,
cl. VI. The clause cited declares that "personal property held
in trust by an executor, administrator, or trustee, the income of
which is to he paid to a married woman, or other person, shall be
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assessed to the husband of such married woman, or to such other
person, in the place of ·which he is an inhabitant," if such husband or other per::;on is an in habitant of the state; and it is only
when the henefieiary, or her husband, if she has one, resides out
of the state that such property cun be taxed to un executor,
administrator, or trustee. The tax 1a ws of this state expressly
so declare.
The statute referred to does not.. apply to real estate,-it
applies only to personal estate. And it does not apply to personal estate when held for the ordinary purposes of administration
-it applies only to personal property held in trust and the income
of which is payable to another person. But when personal
property is :-;o held, it applies to executori::l and administrators as
well as to trustees.
The statute expressly so declares.
Such being the In-w, it is not important to inquire what the
intention::; of the testatrix were with re8pect to the taxation of
these bond::;. The law must govern, not her supposed or real
intentions, if she had any.
The will is silent upon the imbjeet,
and probably she had no intentions one ·way 01· the other. But
if she had, and it were possible to ascertain what they in fact
were, still, it is the law and not her intentions that must govern.
vYe therefore decline to make the inquiry. Clearly, the bonds
are not legally taxable to the plaintiff, and he has no right to
withholrl from the 'tlefendant any portion of the interest with
which to pay the taxes. vVhether he can be allowed to charge
the taxes already paid by him to the estate, and thus make them
a hllrden upon the residuary legaeies, i:-; a que:::;tion which he
must settle with the judge of probate.

Bill di.,miissed witli costs.
PETERS,

concurred.

C. J.,

VIRGIN, LIBBEY, FosTER

and

HASKELL,

JJ.,
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WARREN V. KELLEY.

GEORGE

:M:.

\VARREN

Hancock.

vs.

JOHN

E.

KELLEY.

Opinion August 8, 1888.

Lien. Admiralty juriscliction. Constitutional law. R. 8., c.
91, § 8. Trespass. Ojficer. Attachment. Damages.
For repairs upon a foreign vessel, that is, a vessel out of the state or country
where owned, the general maritime law gives the party furnishing the same
lien upon the vessel for his secnrity, and he may maintain a suit in admiralty
"
to enforce his right.
In such case, if the party seeks to enforce his lien, his remedy belongs exclusively in the clistri~t courts of the United States.
Where a party furnishes materials or repairs upon a vessel in her home port,
no lien therefore is implied or exists by the general maritinie law as accepted
and received in this country.
So long as Congress does not interpose by general law to regulate the subject,
the state, although it cannot create a lien and attach it to a ~ervice or contract
not maritime in its nature, and thereby extends the jurisdiction of the United
States Courts, may extend a lien based upon a maritime service or contract
to parties furnishing repairs or necessaries to a vessel in her home port.
But in such case the state cannot confer jurisdiction upon its own courts so as
to enable them to proceed in rem for the enforcement ofliens thus created
by statute; for, by the later rules and decisions of the Supreme Court of the
United States, jurisdiction for the enforcement of such liens, by process in
rem, belongs exclusively to the district courts of the United States.
Tl1:1t p'..>rtion of sec. 8, e. Dl, R. S., which provides th:lt ''who0ver furnishes
labor or materials for a vessel after it is launched, or for its repair, has a
lien on it therefor to be enforced by attachment within four clays after the
work is completed," so far as it authorizes proceedings in rem in the courts
of this state for the enforcement of lien for labor, inaterials or repairs upon
a domestic vessel, or foreign sea-going vessel, is in contravention of the
Constitution and the Laws of the United States.
,vhere the tribunal from which the process issues has jurisdiction, and the
process is apparently regular, the officer executing it may safely follow and
obey it, and justify his acts under it.
But where the law ii, unconstitutional it confers no jurisdiction; the process
is not merely voidable but absolutely void, and the proceedings of an officer
under it c1nnnot be justifl3J.
In an action of trespass, where the plantiff is general owner of the property or
has only a special ownership and is answerable over to others, the true rule
of damages is the value of the property at the time of conversion with intere.st th3reon to the time of' verdict
The rule in relation to mitigation of' damages stated.
Shipping.

ON exceptions und motion to set aside the verdict.
The opinion states the case.
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A. P. Wiswell, for the plaintiff.
The action can be maintained by this plaintiff. 1 Chitty, Pl.
189; Lunt v. B1·own, 13 Maine, 23G; Freeman v. Rankins,
21 J\faine, 44G; Staples v. S,nith, 48 Maine, 470; Pw·sons v.
Dickinson., 11 Pick. 352; Aya v. Bartlett, 9 Pick. 15G;
Abbott, Shipping, 2; 3 Kent, Com. 130; U. S. R. S., § 4192;
Pe1·kin8 v. Emerson, 59 :.\Jaine, 319; TVhite's Bank v. Smith,
7 \Vall. G4G. :Measure of damages. See: Ompenter v. Dl'esse1·,
72 :Maine, 377
So much of R. S., c. Di, § 8, as authorized the court to enforce
a lien for repair:-:-; upon an enrolled vessel by proceedings in 1·em
is unconstitutionnl. Ilayforcl v. Cnnninylwm, 72 Maine, 128;
U. S. Const. Art. 3, § § 1, 2; ~~fartin v. I-Innter, 1 Wheat.
;134; The Jioses Ta!Jlor, 4 \Vall. 411; Tlie IIiue v. Tre1..:ot, 4
\\.,.all. 555; Fen·y Co. v. Beers, 20 How. 39~!; Tile General
Smith, 4 Wheat. 438; The Lottawcmna, 20 "\Vall. 219; 21 \Vall.
559; 5 Am. Law Review, 603; Tlte Reel lVing, 14 Fed. Pep.
G04; Tlie J-lmccucl, 29 Fed. Rep. G04; Stuart v. Potomac
Ferty C,J. 5 Hughs C. C. Rep. 372; Tlw Alanson Sumner 28
Fed. Rep. (570; U. S. v. B. & H. Co. Fe1·1·y Uo. 21
Fed. Rep. 331.
·where the process is voi<l. for want of jurisdiction over the
subject matter or per:-:-;on, the officer is liable in tre~pass, who
executes it. Savacool v. Boughton, 5 \Vend. 170; 21 Am.
Dec. 181; D!Jnes v. Jloove,·, 20 How. 65; Olar/.; v. J.1fa!J, 2
Gray, 410; Tluu·ston v. Adams, 41 .Maine, 4U); Else1nore v.
Longfellow, 7G Maine, 128; Poindexter v. G1·eenlww, 114 U.S.
2G9; Pisha v. JfcGilT, 1 Gray, 4-5; 3 McLean, 107; Camp v.
11fosely, 2 Fla. 171; Cmnpbell v. Sherman, r35 Wis. 103; 1
Chitty Pl. 535; TVasltburn v. Mosely, 22 ;\1aine, IGO; Jioore
v. Ii"nrxwles, G5 .:\Jaine, 493; Hollin;'Jswortlt v. Dow, ID Pick.
228; Globe Works v. Wriyltt, lOG Mass. 207.
William, L. Putm,an and Joseph ..J1. TJ"Ott, for the defendant.
The principal question which seems to have heen raised at nisi
JJl'ius, is a branch of the discussion which appeared in Ilapfol'rl
v. Cunninghan, 72 Maine, p. 134.
VOL. LXXX.
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There is no stability in the decisions of the Supreme Court of
the United States, nor indeed any decision nor anything except
mere dicta of eonfliecing und varying character; and therefore nothing to justity thi:-:; court in withtlmwing its protection
from its officers, who in good faith have been obeying the expre:-:;s
order::; of this court in enforcing literally its precept", following
the forms which have been in u:-:;e, with changes in detail, since A.
D. 1834, which were first que:-:;tioned in IIayforrl v. Gunrdngham.,,
ante, in A. D. 1881, and were not even then authoritatively
determined against.
Even as late as II01ne1· v. Tlte Lady qf the Ocean, 70 Maine,
p. 350, decided November 12, A. D. 187£1, although the lien was
refu:-:;ed, no que:,:,tion was made on this score.
It cannot be questioned, that, if the state court should undertake to enforce by an admiralty proceeding an admiralty lien, the
action of the state court would he rever:::ed by the Supreme Court
of the United States on writ of error.
Thi8 was so expressly decided in The Eiine v. Trevor 4
\Vallace, p. 55G, Tlte .Jfoses Taylo1·, 4 \Vallace, p. 411 and Tlte
Belfast, 7 \V allace, p. 624; and we are quite confident that
anything which goes beyond. the::-;e deeisions, are mere dicta,
whiuh uan be met to a certain extent by other dicta.
For example. The case of the Tlte Lottau;anna, 21 -VVallace,
p. 558, whieh is the case ordinarily relied on as laying down the
rule, that state courts have no jurisdiction to enforce a lien which
has no existence except under a state statute, came up from the
admiralty court; and the real pith of the decision was, that the
admiralty court could not enforce the lien, because the conditions
attachecl to the lien hy the state law had not been complied with.
,Judge BRADLEY, who delivered the opinion of the court, on p.
580 said: "The state could not confer jurisdiction upon the stnte
courts to enable them to proceed in rern for the enforcement of
liens created by state laws."
vVe wish to preserve as we go nlong the following from the
dissenting opinion of Judge CLIFF01m, on p. 602 : 11 State lien
laws are too complicated and pregnant with too many conditions
and special regulations in their machinery, to be administered in
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a court of admiralty, even if it be competent for this court to
provide for the exercise of such a jurisdiction by a district court
sitting as a court ot admiralty."
·
In the case of The Edith, which is referred to in 72 Maine, a:-,
it appears in Blatchford's reports, but was finaliy disp<ff,ed of in
94 U. S. p. 518, in A. D. 1876, the Supreme Court reiterated the
pith of the decision in the case of Tlte Lottawanna, by holding,
that a creditor claiming the benefit of the provisions of the statute
of New York, purporting to give a lien for materials furnished
for repairing a vessel at a home port, must take it subject to all,
the conditions which the statute imposed.
In Edwards v. Elliott, 21 ·wallace, p. 532, it was held, that
there was no admiralty lien arising on a contract for building a,
ship; and the proceeding in the state court for enforcing that
lien was sustained.
"\Ve have been unable to find any decision of the Supreme Court
of the United States, any such weight of authority among the
judges of the Supreme Court as indicated even by dicta, which.
overcomes the expression of Judge CLIFFORD, already cited,
that ~~state lien laws are too complicated and pregnant with too
many conditions and special regulations in their machinery to he
administrnted in a coui't of a<lmir,tlty ."
Johnson v. The Chica.go Elevatol' Co. 119 U. S. 388, decide<l
in December A. D. 1886, would seem to sustain our view of the•
effect of the previous decisions; because the court there said p.

397, that the '~cases in which the state statutes have been held:
void by this court to the extent in which they authorized suits;
in 1·em, againf;t vessels because they gave to the state courts
admiralty jurisdiction, were only causes where the cause::, of
action were cognizable in the admiralty. Necessarily no other
cases could be embraced."
Thi~ harmonizes with the expres~ion contained on p. 133, of
Hayford v. Cunningham,, namely : that ~'the tendency of
judicial opinion seems to be, that the jurisdiction of the state
court shall terminate where the National jurisdiction begins;
that there shall not he concurrent jurisdiction in nny question of
admiralty to be settled by process and proceedings in rern."
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\'Ve <lo not me:in, of c'ourse, to include or exclude that narrow
chss hf cases, where a proceeding in rem, against a, vessel might
po:-;sil>l_y be regardecl as a ·regulation of commerce, nor another
class of cases like that of Ex parte Pennsylvania, 109 U. S.
p. 17 4, where it is held that a claim ,vhich is a maritime claim,
is no:l'~ the lo::;s such because the amount due is determined by a

state statute.
~Johnson v. The Ohica;JO Eleuator Oo. before referred to would
seem to be clearly one of these cases, except for the fad, that
there the attachment was made of 1~all the right, title and interest"
of tho owner in and to the tug.
\Vith tlrnt exception the proceeding;-:; \Vere in all respeds
sul>:--tantially like those under our st:ltutc ; but on p. 400, the
court exp1·essly laid a:-.ide the <Jucstion generally discussed,
sa_ying: H Whether proceedings under the Illinois statute different
from tlw:-;e lia<l iu this case, may not be obnoxious to some of the
objection::; 1·,;ised, i:-:; a que;:.;tion wbich must he left to be
detem1inoll when it properly arises.~'
Pago ;) ~)8, tbo court discussed Leon v. Galcemn, 11 \Vallacc,
lL 185, an<l saitl it was very much like the case then before the
court, and p. :-JD9 it explained arnl apparently approveJ the ca:-:-e.
And tbis must he rcganled as the latest authoritative expression
of tbc Suprenrn Court on tho precise question which onr statute

raises.
Out· Revised Statutes, chapter Dl, section 8 in the very breath
in which it µ:ives the lien, ad(h, ''to he enforced hy attachment
within four cl:tys after the work i:-:; completc(l."
\Ve do not say tbat the Supreme Court might not hold that a
lien given as our statut<.~ gives this lien, could he enforced by the
admiralty cmu't. )Ye merely say, it is not yet so decicled, that
there is great force in the obsel'\'ation of J uclge CLIFFOlrn, and
that in the ahseuce of authoritative clecision of tbe Supreme Court
of the United Stiltes, a11d in view of its shifting positions on this
an<l connected questions, our conrt should adhere to what ha::;
l>een for fifty ye:u·::i the statute law of the state.
Our po.-:-ition i::- not contra vene<l by the admitted principles of
admiralty law, that a lien for the repair of a vessel is a maritime
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contract on which nn action in personam would lie jn :Hlmirn1ty,
whether there is a lien or not, and that, if a pure lien, not
hampered by statute restrictions and limitations, is attached by
the loc,tl bw, it at once adhere:-, to tho maritime contrnct :rnd can
he enforced by the admiralty eoul't, as was held to be the la\\"
in the Gen. Snii:tlt, 4 '\Vbeaton, p. 4B8, in Pe!JJ'Oll.t v. llou:anl,
7 Peters, p. a21, and in the Steamer· St. Lawrence, i Black,
p. 529.
\V c admit this principle, notwithstanding its appa1·(•nt (1enia1
hy tTudge NELSON, delivering the opinion of the court in
il1ar;nfre v. Card, 21 Howard, p. 248, is another illustration of
the instability of the Suprnme Court on these questio.ns.
But in Tim St. Lrtw1·ence, p . .530, the eourt said: ffThero
could be no embarrassing difficulties in using the 01·<linary process
in reni of' tho civil law, if the state law gave the lien in gener:ll
terms without specific conditions or limitations inconsistent with
the rnle.:-i and principles which govern implied maritinw liens."
The state lien which came under discmrnion jn the (_'ase of The
St. Law1'ence, ante, js fournl in the Revised Statutes of New
York, pu hlishe<l by Bnn ks and Dro~. 7th Edition, Vol. a, p.
2404. The first section gives absolutely a lien on the vessel ;
all provision;;., as to Hs continuance and method of the cnf'orcement being in suhse<Juent sections of the statute. In this respect
the New York statute differs widely from our own, the language
of which gives, f'n lien to he enforced hy attachment ,vithin fcrnr
<fays after the work is completed," and prncec<ls immediately in
the next section to prnscrihc the form of attachment.
Moreover tho New York statute, like the California, Iowa and
Alabama statutes wh1ch we hilve already considered in the cases
of The 1Woses Taylor, ante, Tlu~ !line v. Tl'evm·, ante, and
The Belfast, ante, and like the Vfrginia statute on which the
case of The Stea1ne1·s Raleiylt, Ccrnknon AstoTia, 2 Hughes, p.
44, rested, gave a direct proceeding against the ves~el, taking
no cognizance of the ownel' or clchtor; and in this respect it was
unlike ours.
The lan~uage of the court in The liarri,c,,bw·:1, 119 U. S. p.
199, while the c:tse itself is not much in point, illustrnte.;., the
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propo~itions made by Judge CLIFFORD, Judge TANEY, and in
the case of The Edith, ante. "\Ye quote from p. 214 where the
court said : ~~The liability and the remedy are created by the
same statute, and the limitations of the remedy are therefore to
be treated as limitations of the right."
In the }1aine ::;tatute the liability and the remedy are created,
not only by the same ~tatute, but in the same breath.
Some expressions in Ex parte Royall, 117 U. S. p. 248, will
be found on prnper examination, not to he so extreme as they
appear at first reading.
The court said : ~1If the local statute under which Royall was
in<licted, htl repugnant to the constitution, the prosecution against
him has nothing upon which to rest, and the entire proceeding
against him is a nullity, as was stated in Ex parte Siebold, 100
U. S. p. 37G. An unconstitutional law i::; void and is as no law,
and an offence created by it is not a crime. A conviction under
it i::; not merely erroneous, but is illegal and void, and cannot he
a legal cause of imprisonment." And similar phraseology is
quoted from Ex parte Ya.rbo1·ough, 110 U. S. pp. G51 and 654.
Now while these expre::;sions are extreme, an examination of
the context sho,vs, that there was no intention of gi\ring such
language the effect which is claimed by the plaintiff in this case.
Eic parte Pa.1·ks, 93 U. S. p. 18, where the Supreme Court of
the United states refused on ltabea.-; corpus to investigate the
proceeding.-;; of the District Com'l, on the claim that the matter
for whid1 the party was indicted in the latter court was not a
crime again::;t the law:::; of the United State:-;, illustrates our next
point; :rnd we will dose this proposition by calling attention to
the fact, that in every case in thi:::; state in which it was suggested
that the process of tho court might not protect the officer, the
language was limited to inferior courts. See Waterville v.
Bm·lon, 64 Yfaine, p. 326; T!w,rston v. Adam.s, 41 Maine, p.
422, and all other case::; of a similar character.
Among all the cases which this long controversy has given
rise to, no case can be found where, for want of jurisdiction of
the state court to proceed in J'ern against a vessel, nn action has
been maintained against an offieer serving the process of the
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state court, either in the state or U nite(l States court; although
it probably will he found, and is not at all inconsistent with our
position, thnt a proceeding in 1·em, from a state court, even
though it went to judgment and the vessel was sold, would not
bind the title of the vessel as against persons who did not nppear
in the suit. To this extent the procc~edings of the state court
would probably be void; and in this respect the analogy would
be perfect to a judgment rendered in personwn by the state
court against a non-resident on whom service had not been made.
Such judgment would be void; yet the officer would not be liable
for serving an execution in due form issued from the clerk's
office of the Supreme Judicial Court for enforcing such ineffectual
judgment.
,vhen the new rule was adopted in A. D. 1872, the effect was,
not to render our statute unconstitutional, and that i::i in no sense
the proper word to apply; it only crowded out its operation to a
certain extent.
The effeet was precisely the same as the effect of the
insolvency law in this state, as explained In 1·e Dwnon, 70
Maine, p. 153.
The same rule was held and elaborated hy the Supreme Court
of Massachusetts in Lotltrnp v. The rlighland Fowufry Oo. 128
Mass. p. 120.
The analogy between these insolvency statutes and the state
::;tatute abont proceedings against vessels being complete, the
Supreme Court of Ma~sachusctt:-; in Da!J v. Bardwell, H7 Mass.
p. _246, did not hesitate to pas:-; on the question of the juri8dietion
of the courts of Massachusetts under the insolvent law, between
March 2, A. D. 18G7, and June 1, A. D. 1867, nlthotigh it
involved the further question, whether the passage of the bankrupt law on the second of :.\farch superseded the insolvency
statute in Mns:::-achusetts; precisely as this court, on the return
of the original process served hy the sheriff, might have
proceeded to determine a like question though pointing in a
somewhat different direction.
e have many inland vessels propelled by steam and others
propelled by sail ; the United States refused to take jurisdiction for
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inspection of the former, and we have an express statute directing
such inspecting by state officers.
Even if the st:ttute had heen in a certain degree unconstitu. tionnl, or if it assumed exp1·e:::;s jurisdiction o\·er all vessels
maritime an(l others, yet thorn would be no principle to
prevent a s8vomneo, m· to prnvent OLll' court from taking
jurisdiction over the class of inland vest-iels of which vve
have just spoken.
This was done in L...,dwa1·ds v. Elliot,
21 \Vall. p. ;j.32, whore the statute is stated on p. 533,
to embrace ''lrnilding and repairing;" yet tho Supreme Court of
tho Unit eel States sustained state jurisdiction of a lien accming
from building.
An analogy is found m Scluccu·tz v. Drinkzwter, 70
:Maine, p. 40!).
An illnstration is found in Packet Uo. v. I~eokuk, 95 U. S. p.
80. This is the more striking, becau:-:ie the language of the
Ol'(linaneo i11 that ea:-:io was so brna<l, that it mt~ in part unconstitutional on its face.
Tho ordinance laid in form a tonnage tax ; an<l as was explained
in IJuld 1uin L 11--,1w1,ks, 120 U. S. p. G88, it w:t:-; so broad, that
it ''indndecl a p:trt of the shore deelare<l to be a wharf, which ,vas
in its natural condition unimproved.''
Anothel' analagous (',a:--o, State v. Gurne!J, 3 7 :.\Jaine, p. 1-rn.
The court closoll the opinion on p. 15G as follows: ''An
indictment in tho state court l'<W,tnls
onlv
the law of the state
V
•
again:',t whi(_',h tho offence is (',Ollllllitted. The statutes or law of
the :::;tate which create the offence an(l impose the penalty, ttre
alone to ho reg,trcled in framing the indictment. It would he a
novel doctrine, to rer1uire that a (lcfeneo arising from treaties
with or un<ler tho statutes of another government, ho negatived in
an irn1ictment fdr an offence against the laws of this sbtte."
This case was reaffirmed in State v. RolJt'nson, 39 :\Ia inc, p. 153.
On the wliolu, horn is a proee:-.s, regular i11 form, is:-:iuing from
the highest court of the state, relating generally to a mutter as to
some particulal's of which the eourt cel'tainly had final and
exclusive juri.sdiction. The case seems to be cntil'cly within the
principles of E.t pal'te Pad.;s, 93 U. S. p. 18, already referred to.
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e arc unable to see anything in the case <listinguishing it
from the familiar principles laid down in the familiar case of
G1miey v. Tufts, 37 :Maine, p. 134, lVciterville v. Barton, G4
::\foine, p. 32G; and Else1nore v. Lon:;fellow, 7G :;\foine, p. 130;
in the latter of which the court, speaking of the process even of
inferior tribunal:-:;, said that the officer is pmtected, unless the
p1·ocess is void and un1e:-;s he can sec from the face of the process
itself, that it is void.
The fundamental principles of bw applicable to the regularity
of j uclicial proceollings, will not permit an officer to determine a
que:-;tion of this kind, either from his own knowledge or from any
othel' proofs wlrntsoever. This was expressly determined in
lVitt.1wn v. TiVcttson, 8 Connecticut, p. 140, an action against a.
sheriff for replevying property, which was not hy law rcpleviable.
''It is incomprehensible;" said Lo rel KKNYOX, in Belk v.
Brnacloe11t and ux. 3 Tenn, Rep. 183, 185, ''to say, that a person
shall be considered a trespasser who acts under the process of
the court."
The officer is entitled to set up everything in defence or in
mitigation of damages which McDougall could do, if defendant
in the case. Townsencl v. _j__Vewell, 14 Pick. pp. 332 and 33G.
,vitl10nt reciting the circumstances, it is plain that the vessel
was put into :\foDougall':, possession, and that he had n common
law lien for his expenditures on her. -3foclachlan on Shipping
( 2nd. Ed.), p. 7.
The sheriff testifies, tbat he merely stepped aboard tho vessel
and po:. . ted his - notice, and clearly he did not interrupt
1foDougall's pn..;session.
Tbis was substantially the course
taken in Pal1ne1· v. Tucke1·, 45 Maine, p. 3 lG; whore it was
held, that a common law lien on a lot of logs was preserved
under somewhat sirnili:tr circumstances.
According to Titcmnb v. 111c.Allister, 77 Maino, p. 353, at the
time the vessel ,vas attached. ,va1Tcn was simply a mortgagee.
-ln;tsmuch as he could be "indemnified by a sum of money
less than the full value of the vessel pe1· the verdict," and inasmuch as what he may recover in excess C)f the sixteen hundred
llollnrs, he must pay over to McDougall, the law will not permit
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the recovery of money simply for the purpose of paying it hack.
Clzambalin v. Shaw, 18 Pick. 283.

FosTER, J. Lahor and materials were furnished for repairing
the schooner Corporal Trini. Payment for the same was refusecl,
and proceedings in rem, were instituted to enforce a lien provided
by statute against the vessel for which such labor nnd materials
had been furnished. Process for the enforcement of the lien was
plnced in the hands of the defendant as sheriff of the county of
Lincoln, ancl the vessel was seized and attached hy him.
This suit is trespass against the officer by the mortgagee of
said vessel. A verdict of $2,443.73 has been rendered against
the defendant, and the case comes before this court on exceptions
and motion.
The question presented for consid.eration on the exceptions
involves the constitutionality of a portion of section 8, c. 91,
R. S., and other provisions pertaining to that portion, which in
terms provide for the enforcement of liens for repairs upon
vessels. That portion of section 8 is as follows:
'' and whoever furnishes labor or materials for a vessel after it is
launched, or for its repair, has a lien on it therefor, to he enforced
by attachment within four days after the work is completed/'
In addition thereto subsequent sections provide for
enforcing this as well as other liens named in the eighth section,
speci(ying the form of the process in rern against the vessel
itself substantially as in admiralty proceedings, with a sepnrute
judgment and execution against the vessel for the nmount of the
lien claim found to be due, and process for the sale of the vessel
for the satisfaction of such lien.
It is admitted that the vessel was owned within the state, and
that the materials and repairs were furnished at her home port,
u port within the state where the vessel was owned. It is therefore a case of a domestic and not a foreign vessel ; of a domestic
vessel with materials and repairs furnished in a home port.
The contention of the plaintiff is, that the contract and service
for the materials and r"epairs were of a maritime nature, nnd,
with reference to the enforcement of any lien therefor by
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proceedings in rem,, cognizable exclusively in the admiralty
courts of the United States. And it is claimed that the statute
authorizing the enforcement of such lien in the courts of this
state, by proceedings of this kind, for repairs upon vessels, is
unconstitutional, and therefore affords no protection to the officer
ucting under such proces8.
The question is squarely before us upon the case as it is presented, and must be directly met, notwithstanding that portion
of the t-itatute in reference to repairs upon vessels, and to the
furnishing of labor or materials for the same after they are
launchecl, has been repealed since this controversy arose.
The constitution of the United States (Art. III., § 2) ordains
that "the judicial power shall extend
to all cases of
admiralty and maritime jurisdiction.'' And according to the
highest judicial authority by which the terms of the constitution
are construed, it was long ago settled that while congress can
neither enlarge nor diminish this grant to the federal judiciary,
it mny designate the courts which shall exercise this jurisdiction.
"\Vhen this is done, no state law· can enlarge or diminish the
jurisdiction allotted to such courts.
In the proper exercise of this power by congress the tT udiciary
Act of 1789 was enacted constituting the district courts of the
United States, by the ninth section of which it is provided that
said courts tt shall have exclusive original cognizance of all civil
cnuses of admiralty and maritime jurisdiction,
saving to
~uitors in all cases the right of a common law remedy, where the
common law is competent to give it." It would seem unquestionable, therefore, that the jurisdiction of the district courts of the
United States extends over all admiralty and maritime causes
exclusively. with the exception of such concur~ent remedy as
was given by the common law.
it Admiralty
and maritime jurisdiction," according to the
generally accepted and received use of the terms, extends to all
things done upon and relating to the sea, to transactions relating
to commerce and navigation, to damages and injuries upon the
F-ea, and all maritime contracts, torts and injuries. De Lovio
v. Boit, 2 Gallison, 4G8. But as applied in this country, with
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its immense lakes nnd numerous navigable rivers, the doctrine
in modern times has extended it '' wherever ships float and
navigation successfully aids commerce, whether internal or
external." Tlw !line v. Trevor·, 4 w·all. 5G3; 71/w Euyle, 8
,Y:dl. 15.
Defore proceeding further it may be proper to notice the
difference in reference to liens upon domestic and foreign ve:-;sels.
For repairs upon a foreign vessel, that is, a vessel out of the
state or country where owned, the general maritime law gives the
party furnishing the same a lien upon the vessel for his security,
and he may maintain a sllit in admiralty to enforce his right. I 11
such case if the party sees fit to enforce his lien, his remedy
belongs exclusively in the courb of the United State~. But
where a party furnishes materials 01· rcpairt':i upon a vest-:iel in her
home port, no lien therefor is implied hy the maritime law as
accepted and received in this country. The presumption in ::mch
case is that cre(lit is given to the owners and not to the vessel.
The reason for tho existence of the lien in one case and not in
the other, as declared by the courts, is based upon the principles
of the maritime law, and not upon the fact that one is a contract
maritime in its nature, and the other not, for it is conceded by
all the authorities that supplies, materials and repairs furnished
to a vesse1 in her home port is a maritime contract. J>eyrnux v.
Iiowanl ( The Plante,·), 7 Pct. 341 ; Tlte St. Lmm·r:m.ce, l
Black. 522; Tlte Lottawanna, 20 \Vu]!. 219; The Lottawanna,
21 Wa11. 580; Ahhott on Shipping, 14a, 148.
But while by the general maritime law no lien exit-Jb in favor
of parties furnishing repairs or necessaries to a ve.t-:isel in lier
home port, it ha:-:; been the admitted and recognized doctrine of
our jurisprudence ever since the decit-:iion in Tlte Geneml Sniith,
4 \Vheat. 443, in 1819, that so long as congress does not interpose by genem1 law to regulate the subject, the state, altlwugli
it cannot create a lien and attnch it to a service or contract not
maritime 111 its nature and thereby extend the jurisdiction of the
United States courts, ( Peyroux v. Ilowanl, ( The PlanteJ'),
supra; Forsyth v. Pllcebus. (Tlte Orleaiu:) 11 Pet. 175, 18_4;
Roach v. Chapnian (The Capitol), 22 How. 129, 132; The
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Belfast, 7 ,Vall. o,14) may extend a lien based upon a maritime
service or contract to parties thus furnishing such repairs or
necessaries to such vessel. The Belfast, sv:pra; The Lottawanna, 21 \Vall. 580; Edwrtrds v. Elliott, 21 vVall. 557.
As to the methods of enforcing such liens, ,vhether in the
state or United States court8 concurrently, or in the one to the
exclusion of the other; notwithstanding the provisions of the
Constitution and of the ,Judiciary Act of 1789, are questions
which have frequently been before the Supreme Court of the
Unite<l States, and given rise to <1eci::iions which are not easy of
reconciliation. \Vhile a careful exaiuinat10n of the dccit-3ions is
prnper to a correct unclerstanding of this question, it is unnecessary to particuhlrly trace them in this connection. In such
examination, hmvever, it becomes necessary to bear in mind that
the want of a uniform system of admiralty administration in
case8 where local law or state statutes gave a lien upon the
property where none existed by the general maritime law, led to
the acloption of what is known ns Rule XII in admiralty, in
1844, and the amendments thereto in 1859 and 1872.
For many years after the adoption of the Constitution,
jurisdiction Wa8 concurrently exeecised by the state and United
States court:s in referenee to proccec1ings in reni for the enforcement of liens created by the statutes of the different states. The
federal courts entertained jurisdiction and enforced liens which
were not maritime or hnsed upon maritime service or contract.
Liens created by statute and applied to the construction and
building of ne"v vrn,sel8, which are land and not se:t contracts,
were enforced by the admiralty or district courts of the United
States, as well as liens for materials or repairs upon them after
they were built. But in The People's Fen·y Uo. v. Beers, 20
How. 393, in 1857, the court laid down the doctrine that a
contract fo1· the construction of a vessel is not maritime because
it is neither ma(le nor performed on the w:iter, and that no
maritime lien is created 01· exists by the performance of such a
contract, and refused to recognize jurisdiction in the district
court:::; in the enforcement of statutory liens attached to contracts
for the original construction of ve;-:,sels. Roach v. Ghapnian
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( The Capitol), 22 How. 132; Edwards v. Elliott, 21 Wall. 532.
The decision in Peymux v. Howard ( 'The Planter), 7 Pet.
324, rendered in 1833, has been eonsidered as establishing the
prineiple that if a state statute gives a lien in its nature maritime,
that is, founded upon a maritime eontmct, and the subjeet
mattel' is within admiralty jurisdiction, the lien may be enforced
by a suit in 1·em, in the admiralty courts.
No principle of admiralty appe:ued to he better established in
the United States than that which we have just 8tated-that
where a loeal lu w attaches a maritime lien to a maritime service
lvithin admiralty jurisdiction, a suit to enforce such lien lies in
the federal courts in admiralty, and that a lien for materials 01·
repairs on a vessel engaged in maritime commerce, a sen-going
Yessel, is a maritime lien, and within admiralty jurisdidion.
This doctrine was generally understood in the district courts,
and was affirmed in T!te General Smith, 4 ·wheat. 438, in 1819;
Peyroux v. Hrnum·d (T!te Planter), 7 Pet. 324, in 1833;
Forsyth v. Phcebns (The Odecnts), 11 Pet. 175, in 1837.
It was after thc::;e deci::;ions that Rule XII in admiralty was
adopted, not a~ establishing the law, but assuming it to be
settled, jfrst, that there wa:-:; no lien for materials or repair::; on a
domestic vessel unless by force of local or statute law; and,
second, that if there was such a lien by local or statute law, it
was enforcible in the admiralty el~Urts of the United States.
The St. Lawl'ence, 1 Black. 52U.
Thi:s rnle wa-s changed in 1858 to take effect Muy 1, 1859, and
by the clrnuge thus made process in rem, was denied unless the
lien was given by the maritime law. 1-l1aguire v. Gard ( The
Goliah), 21 How. 248 ~ Tlte St. LawJ·ence, ::;itp1·a.
Thi:::i change in the rule, while attempting to avoid the
embarrns::;ment arising in the federal courts from the varying and
conflicting state law::;, and the eonflict of rights arising under
them, ( The St. Lawrence, supra) proved unsati::;factory, und
ufter '( diverse experiences and many agitations of the subject,"
the Supreme Court adopted a policy in accordance with the
earlier decisions of that tribunal, and in 1872 the following rule
was established: (( In ull suits by material men for supplies or
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repairs, or other necessaries, the lihellant may proceed against
the ship and freight in rem, or against the master or owner in
persona,n." As was said by PETERS~ C. J., in I-Jayford v.
Ounninghani, 72 ~foine, 133, the doors of the district courts,
which had been since 185D shut against suits like those now
before us, were opened to them again. Since this (late the
opinion and feeling among the judges of the federal courts seem
to be tbut their jurisdietion must be exclusive."
But in detel'mining to what extent the legislature may go in
creating or extending liens in matters of this kin(l, it is now too
well settled to admit of douut that the logislature of a state
cannot grant admiralty jurisdiction to its own courts in matters
within the jurisdiction of the district courts. The highest judicial
tril,unal in the land, in a line of decisions by which this court
must be governed, has most emphatically asserted the doctrine
nrnl established the principle that the jurisdiction for the enforcement of a maritime lien, is, under the Constitution and the
Judiciary Act of 17('.)D, exclusively in the courts of the United
States, and cannot he exercised by state court..,, although
conferred on them by statute.
The question was not directly decided until 18GG, in the cnse
of The Moses Taylo1', 4 vVall. 411. The statutes of California
hnd established a system of liens upon vessels, foreign and
domestic alike, and authorized the courts of the state to enforce
thorn by proceedings in rem.,. The liens created nnd the
proceedings authorized had the character and incidents of
admiralty liens and proceedings. The t-teamer 1.lfoses Taylor
was seized and libelled in the state court of California by a
proceeding in 1'ent to enforce a lien for the breach of a contract
to transport a passenger from Panama to San Francisco. The
state court sustained jurisdiction, and the case was taken to the
Supreme Court of rhe United States. The question was directly
whether a state court can entertain an admiralty suit in rem to
enforce an admiralty lien. The court was unanimous in holding
'that such jurisdiction was exclusively vested in the distriet courts
of the United States, and that the provision in the Constitution
by which the judicial power of the United States ' 1 shall extend
11
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to all cases of admirnlty nnd mnTitime jurisdiction,"
had, of itself, the effect to take such jurisdiction from the courts
of the states. And it was further held that whether that was so
or not, the Constitution nt lea::-t authorized cong-rcss to vest the
admiralty jurisdiction in federal courts exclusfrcly of the state
courts, and that congress ha(l done this hy the ,Judiciary Act of
1789, which provides that 11 the district courts shall have,
exclusively of the courts of the several states, cognizance
and shall also have exclusive original cognizance of all civil
c:rnsc>s of admiralty and m:trine jurisdiction."
It was contended in argLHnent. however, that a concn1Tcnt
jurisdiction in the state courts was reserved for proceedings of
this naturn by the last clause of the ,Judiciary Act, 11 saving to
suitors, in all cases, the right of a common law remedy, where
the common law is competent to give it." But the <·ourt held
that this does not save a procccdin.~· in rem as used in the
admiralty courts, and that such a proeeeding is not a remedy
affonle(l by the common law.
At the same term of the court came the decision in The lline
v. Treuor, 4 \Vall. 555. The statutes of Iowa, like those of
California, provided for its courts remedies and rn·occsscs for
enforcing liens on vessels, and unde!' them proceedings had been
had against the Hine for a collision on the Mississippi river.
The state court sustained jurisdiction, and the case was taken to
the Supreme Court of the Unitc<l ~tates. Following the decision
in The ;J[oses Tu!Jlol' the conrt held exclusive jurisdiction in the
district courts of the Cnited States. 1' It is a little siugulart
say the court, 11 that, at this term of the court, we should for the
first time have the (1uestion of the right of the ::3tatc courts to
exercise this juris<liction, raised by t\VO ::3uits of errnr to state
courts, remote from each other." The claim wns also set up in
that ca:-:;c that the proceedings authorized hy\he statutes of Iowa
came within that clause of tho ,Tu<liciary Act which saved to
suitors the right of a common law remedy. But the court say
that 1' the remedy pursued in the Iowa courts, in the case before
us, is in no sense a common law remedy. It is a remedy
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partaking of all the essential features of an admiralty proceeding
in rem.''
In 1868, the same question arose in a case of contract in The
Belfast, 7 ~r all. 624, and received the same decision. The
state court in Alabama had entertained proceedings to enforce a
lien for breach of contract of affreightment, the statutes of that
state having authorized the proceedings. Mr. Justice CLIFFORD,
giving the opinion of the court, places the case on the authority
of The Mose8 Taylor and The Hine v. Trevor, and says the
difference between contract and tort is immaterial, on the point
of the exclusiveness of the juri~diction of the federal courts. If
the contrac,t is maritime, and the lien attached to it is a maritime
lien, not enforcible by common law remedies, the jurisdiction of
the district courts is exclusive of that of any other court, whether
state or national.
Very many state courts, as we1l as district courts, have passed
upon the question either directly or indirectly, and all seem to
incline in one direction.
This is now the settled policy of the Supreme Court as foreshadowed if not directly nsserted, in all its recent decisions
where the question is raised. As late as 187 4, in the case of
The Lottawanna, 21 vValL 580, the doctrine of exclusive
jurisdiction in the district courts was affirmed in the most
emphatic terms. The court sny, '' It seems to be settled in our
jurisprudence that so long as congress does not interpose to
regulate the subject, the rights of material men furnishing
necessaries to a vessel in her home port may be regulated in each
state by state legislation. State laws, it is true, cannot exclude
the contract for furnishing such necessaries from the domain of
admiralty jurisdiction, for it is a maritime contract, and they
cannot alter the limits of that juris<liction ; nor can they confer
it upon the state courts so as to enable them to proceed in rern
for the enforcement of liens created by such state laws, for it is
exclusively conferred upon the district courts of the United
States. They can only authorize the enforcement thereof by
common law remedies, or such remedies as are equivalent
VOL. LXXX.
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thereto. But the district courts of the United States having
jurisdiction of the contract as a maritime one, may enforce liens
given for its security, even when created by the state laws."
A lien on a ::-ea-going vessel for repairs made upon her is a
recognized admiralty lien. It i:-:; nothing else. But it is not
known to or enforcible by courts of common law. This lien
when applied to a domestic vessel has not changed its nature.
All the change there is, is this : It is extended to a class of
persons not entitled to claim its benefits under the genet'al
maritime law. And such lien may lawfully be granted by the
laws of a state in favor of material men for furnishing repairs or
materials to a domestic vessel, to he enforced by proceedings in
,·em, in the district courts of the U nitcd States, but not in the
courts of the state. Tlte Lottawanna, 21 Wall. 559. The
authorities which have been cited are sufficient to show the
judicial sentiment upon this question. It has been followed and
acted upon in several recent cases in the district courts. The
Red Wing, 14 Feel. Rep. 869, decided in 1882; T/,e Howard,
2~J Fed. Rep. G04, decided in 1887; Tlte Alanson Swnner, 28
Fed. Rep. 670; U. S. v. B. & H. County Per1'y Uo. 21 Fed.
Rep. 331.
Nor do the authorities deny that such liens may be enforced
by common law remedies or such ns are equivalent thereto, in
the state courts. '' But it is not a reme<ly in the common law
courts which is saved, but a common law remedy; not such as a
legislature may confer upon a common law court, but such as
the common law itself (in 1789) was competent to give."
llayf01·d v. Cunningham,, 72 Maine, 133. "It could not have
been the intention of congress by the exception in that section,
to give the suitor all such remedies as might afterwards be
enacted by state statutes, for this would have enabled the states
to make the jurisdiction of their courts concurrent in all cases,
by simply providing a statutory remedy for all cases." The
Hine v. Trevo1·, 4 ·wall. 571.
The proceedings in the case under consideration, as in Hayford
v. Cunningham,, supm, were not a common law remedy, nor
such as the common law was competent to give, The suit was
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against the vessel itself and not against the interest of the owner
in it. The characteristic feature of the proceeding is that the
vessel proceeded against is itself seized :md impleaded as the
defendant, which is substantially the proceeding in a court of
admiralty in proceedings in rent. At common law, proceedings
are against persons, and if property is seized or taken it is taken
as the property of the person proceeded against, and the purchaser
at the sheriff's sale gets only such title or interest as the defendant
had. The process is against ttnother as owner of the property,
'' and not against the property as an offending thing, us in the•
case where the libel is in rem in the admiralty court to enforce a,
maritime lien in the property." Leon v. Galcerun, 11 \Vall ..
189; Johnson v. Ohic?,go .Elevator Co. 119 U. S. 397.
The statute, therefore, so far as it authorized proceedings in
rem in the courts of this state for the enforcement of a lien for·
labor, materials, or repairs upon a domestic or foreign sea-going
vessel, must be held to be in contravention of the constitution,
and laws of the.United States.
The result is that the process under which this defendant
attempts to justify was not such as would protect him in seizing·
the vessel. Sufficient appeared upon its face to shmv that it was.
not from a court of competent jurisdiction in reference to the•
subject matter. The process disclot'.led upon its face that it was.
to enforce a lien claim by proceedings in rem, for repairs upon
the vessel agaim;t which the charges were made as ~he spccifica-.
tions annexed to and forming a part of the proeeedings plainly
show. The process was not only irregular, hut absolutely void ..
Such was the decision in Omnpbell v. S!temuui, 35 Wis. 103 ,.
where it was held that a process in rem, to enforce a maritime·
lien issuing from a state court will not protect the officer·
executing it inasmuch as the state courts have no jurisdiction in
such cases. This principle is recognized in Fisher v. 1lfcGir1·,
1 Gray, 45, where it is expressly held that if the court has no
jurisdiction over the subject matter, the process, though
apparently regular, is not merely voidable, hut wholly void, and
the officer taking property under it has no authority, and is
therefore liable to an action of trespass. See also Gassier v.
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Fales, 139 Mass. 462; Elsenwre v. Longfellow, 76 Maine.
130-1. And moreover it i8 settled that where the law under
which the officer acts is "unconstitutional it is voi<l ; though
having the form, it has not the force of law; the provisions,
_professing to confer jurisdiction, give no jurisdiction; and the
_proceedings even of subordinate officers under it cannot be
justified." WmTen v . .Llfayot and .Aldernien of Olwrlestown,
2 Gray, 97; Norton v. Shelby County, 118 U.S. 442; Virginia
Ooupon Gases, 114 U.S. 271.
The case shows that the plaintiff in this action, at the time
when the seizure was made, and at the commencement of this
suit, held a mortgage upon the vessel with the right of immediate
possession in himself, the time having elapsed in which such
;right belonged to the mortgagor by the terms of the mortgage.
He can therefore maintain this action. Welch v. lV!tittenwre,
25 :Maine, 86; Holmes v. Sprowl, 31 Maine, 76; Barrows v.
Turne,·, 50 Maine, 128; Staples v. 8m,ith, 48 Maine, 470;
Codnian v. F1·eeman, 3 Cush. 306.
The only remaining question is one of damages. And upon
this the instructions given to the jury were undoubtedly correct.
We have examined this question with considerable care, and are
unable to arrive at any other conclusion than that the value of
>the vessel at the time of the conversion, with interest thereon to
the time of verdict, is the true rule of damages in this case.
Such is the general and well settled rule in actions of this nature.
This rule applies where the plafotiff is general owner, or is
answerable over to others.
But where the defendant, although a wrong doer, has a lien on
the property, such a.mount as may he due on the lien is allowed
to he deducted from the value, to avoid circuity of action, in
mitigation of damages. Chamberlin v. Shaw, 18 Pick. 283.
Or, he may show in mitigation that the goods did not belong to
the plaintiff and that they have gone to the use or benefit of the
owner. Squire v. Hollenbeck 9 Pick. 552. But in such case it is
essential to show that the property has actually gone to the use
of the real owne1·. for although there may be a mere outstanding
title in a. third person, that would furnish no ground for reduction
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of damages to one who hns wrongfully taken the property or
converted it to his own use. Gase v. Babbitt, 16 Gray, 280;
Lyle v. Barker, 5 Bim. (Pa.) 457; White v. Webb, 15 Conn.
302 ; Cressey v. Pad-a;, 76 Maine, 534; Pie1·ce v. Benjamin,
14 Pick. 356; Perry v. Ghandle1·, 2 Cush. 242; Cmpenter v.
D1·esser·, 72 Maine, 380. Or, in reductiou, it may he shown that
the defendant is entitled to the property after the plaintiff's
mortgage has been satisfied. Spoor v. Ilolland, 8 vV end. 445 ;
Ullman v. Barnai·d, 7 Gray, 558.
But where the plaintiff is responsible over by operation of law
or otherwise to a third person; or if for any cause the defendant
is not entitled to the balance of the value; then the rule is, that
the value of the property should be assessed to the plaintiff.
Glarniberlain v. Shaw, 18 Pick. 284; Green v. Fanna, 4
Burrows, 2214. Or, if the wrong doer is a third per:::,;on and not
the general owne1·.
White v. Allen, 133 Mass. 424.
In the case of Ullman v. Barnard, supra, the court ~ay:
"The measure of damages is the value of the flour, with interest
from the time of its conversion. The right of property and
po::;session were both in the plaintiff; and although he had only
a special property in the flour, as security for the amount of the
drafts, he is entitled to recover its full value. He is answern b le
over to the general owner." In this ca:::,;e the actual possession
was not jn the plaintiff, hut he ha<l the right of possession.
The case of Cadman v. Ii'reernan, 3 Cush. 314, is very
analogous to the question before us. The action was tre:-;pass by
the mortgagees against an officer for attaching and "3elling certain
personal property.
Insolvency proceedings were irn,tituted
against the party owing the property and thereby the attachments
were dissolved, and the court say that the attaching creditors no
longer had any lien hy their attachment or other interest in the
goods, and that the interest of the officer created by the
attachment was divested, and he and the creditors were then
strangers. SHAW, C. J., by whom the opinion of the court wa8
delivered, says: ''By force of the mortgage, the plaintiff::; became·
owners of the property, as against the mortgagor, with the right
of present possession, by a <lefeasible title, indeed, still by a,
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title which made them owners until defeated. The sheriff takes
them under claim of a right to attach them in behalf of creditors;
hut that attachment is dissolved, and then the plaintiffs have the
same right against the officer, as they would against any other
stranger; and, upcm recovering damages, they are entitled to the
full value." See also PomeJ'Oy v. S,nitli, 17 Pick. 86; Barrows v.
Turner, 50 Maine, 129-30; Carpenter v. Dresse1', 72 Maine, 379.
In this case the seizure was without right. The officer was a
wrong doer, and upon no principle of law can he claim any
mitigation or reduction of damages from the real value of the
vessel. The defendant stands in no position to show that he is
entitled to the balance of the value, if any, above the plaintiff's
mortgage. His position is that of a stranger and wrong doer, and
by the well settled principles of law is responsible to this
plaintiff for the value of the property.
But notwithstanding the plaintiff is entitled to recover upon the
law as appear.s to have been correctly given, yet we have no
doubt from the evidence thut a wrong has been done the
defendant in the amount of the verdict. The case shows that the
mortgagor has surrendered all his interest in the vessel to the
plaintiff with no consideration other than that of the original
mortg,t~e. Whatever the law rrrny he as applied to other cases,
the court in this case will not sustain a verdict for nn amount
larger than the mortgagee's interest in the vessel, and not even
to that extent if the amount is gt'eater than a fair value of the
vessel. The schooner was twenty-five years old. Some of
the witnesses place its value as low as one thousand dollars.
Others place a higher estimate upon it. ·while the plaintiff may
be entitled to a fair compensation, certainly there is nothing in
the C,Be hy which he should he entitled to any fancy value of
the property. The equities of the case are most decidedly against
it. The jury must have been influenced by bias or prejudice in
returning the amount of their verdict.
The motion for a new trial must be sustained, unless the
plaintiff will remit from the amount of the verdict all above
one thousand seven hundred dollars. If he shall remit all
above that sum, and have such entry made upon the docket
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pending within thirty days from the time
this case i::;; received by the clerk, then the
trial is to he overr.uled, otherwise to be
trial granted.

Exceptions overruled. Judgment accordingly.
C. J., ~VALTON, VIRGIN, LIBBEY and HASKELL, JJ.,

concurred.
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HmAM M. EVERETT.

Opinion October 12, 1888.

Married woman. Arrest. F(tlse imprisonment. Trespass.
A judgment creditor is not liable in trespass for refusing, on notice that his
judgment debtor is a married woman, to release her from arrest already
made by an officer on an execution regularly issued on a judgment recovered
against her as a single wom'ln before a court having complete jurisdiction.

ON exceptions.
An action of trespass for an alleged unlawful arrest and in
detention of the plaintiff, on an execution issued on a judgment
recovered before the municipal court of Norway, in favor of thi::defendant and against this plaintiff.
The point raised hy the exceptions is stated in the opinion.

Jmnes S. Wright, for plaintiff.
The action is not against the officer making the arrest, or one
aiding the officer, but is against the principal who caused the
arrest to be made. The plaintiff in this action was not
liable to arrest in the former action, being then and there a
married woman, and the law prohibited her arre:::;t. R. S., c. (H,
§ § 4 and 5.
The execution was inegularly obtained in the form it was, in
that it ran against her body, contrary to law.
''vVhere an arrest is made upon legal process, regular upon its
face, and therefore sufficient to justify an officer, but which has been
fraudulently or irregularly obtained and issued, the party who
procures it, and directs it or caus·es it to be served, is not justified
by it. He is bound to see to it, before he sets the law in motion, that
the process he obtains is regular and valid; and if it is not, he is
~

~
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liable in an action of tort in the nature of trespass." Gassier v.
Fales, 139 Mass. 462; Ernery v. I-Iapgoocl, 7 Gray, 55; Oody
v. Admns, 7 Gray, 59.
If the defendant was not liable for the arrest in the first
instance, there can be no doubt but that he became liable when
he had knowledge of the privilege; and for her subsequent
detention. See Hi11iard on Torts, Vol. 1, Ch. 6, p. 231.
In the case of 0u1'r!J v. Pringle, 11 ,Johns. 444, New York
reports, the action for fal:-.e imprisonment lvas sustained against
the party at whose instanee the arrest was made, hy one who
w:ts privileged, as being a man with a family. See also Gold v.
Bissell, 1 Wend. 210 ; Blake's Case, lOG Mass. 504.
In I-lubbcml v. Sanborn, 2 N. H. 468, RICHARDSON, C. J., in his
opinion, gives as a reason why the plaintiff in the action where
the arrest lvas made would not he liuble, ''because the arrest may
he without bis knowledge."
The question of rnarriage wns settled by the jury; and
submitting to the process of disclosure to procure her release ,vas
not a waiver of any rights to redress. See 129 Muss. p. 40.

P. 0. Parin,qton, and Savage and Oakes, for defendant,
cited: Gassier v. Fales, 139 lVIas8. 4G2; Belk v. Broadbent, 3
T. R. 183; 1Jfw·ks v. Townsend, 97 N. Y. ,590; McGuinty v.
I-Ien·ick, 5 vVend. 240; Scott v. Shepherd, 1 Smith Lead. Cns.
764; 1 Hilliard, Torts. p. 198, § § 3, 12, 13; Blanchard v .
Gos.,;, 2 N. H. 491; Kimball v. Molony, 3 N. H. 378;
Williams v. Sniitlt, 14 C. B. 596; Waite's, Actions and
Defences, "False Imprisonment." Deyo v. Van Valkenbu1·gh,
5 Hill. 242; 5 Vt. 588.

•

VIRGIN, J.
This hill of exceptions presents the question:
·whether a judgment creditor is liable in trespass for refusing, on
notiue that his debtor is u married woman, to release her from
arrest already made by an officer on an execution regularly
issued on a judgment reeovered against her as a single woman
before a court having complete jurisdiction.
When the judgment was reeovered, execution issued and the
anest made, the statute provided that "no person shall be
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arrested on an execution issued on a judgment founded on a
contract, when the debt is less than ten dollars," (R. S., c.
113, § 19) and ''in all other cases, except where express
provision is by law nmde to the contrary, an execution shall run
against the hody of the judgment debtor, and he may be
imprisoned thereon." R. S., c. 113, § 20. To this general
provhdon an ,iexpress provision is hy law made to the contrary"
by R. S., c. 61, § § 4 and 5, which provide in substance that,
a married woman may make contracts for any lawful purpose,
prosecute suits at lu w or in equity, and her property may be
attached and taken on execution, but ,ishe cannot be arrested on
writ or execution." Yet as the judgment was founded on a
lawful contract and the debt was not Jess than ten dollars, her
arrest wm1ld have been strictly in accordance with the foregoing
statutory provisions. provided she had been in fact a i'single
woman" as she was described in the original writ, judgment and
execution.
Does it necessarily follow that her arre~t can he the foundation
of an action for false imprisonment because she was in fact a
married woman when arrested and the statute absolutely
exempted her from arrest? Had she been described as a married
woman in the execution it might have been void on its face and
her arrest unauthorized the same as if the debt were les:S than
that which authorizes the execution to run against the body.
Green v . .M.orse, 5 Maine, 292; 8mith v. Uattel, 2 \tYils. 376.
B1'ooks v. Hod,qkinson, 4 Hurl. & N. 712; which is not this case.
For the execution on which she was arrested described her as
a ''single w,"Jmun ;" personal service of the writ was made on her
and she appeared hy counsel ; and without making any suggestion
that she was in fact other than as described in the ,,Tit, she
suffered the action, after several continuances, to go to judgment
on default, and only suggested her coverture after she was
arrested and taken to the place where the jail was situated.
The execution being ''fair on its face," and having been issued
by a tribunal having complete jurisdiction of the subject of the
suit and of the parties, the officer was protected in following its
mandate; for when armed with such a process, the justification
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of the officer is essential to the securing of a due, prompt and
energetic execution of the law's behests. Carneron v. Lightfoot,
2. \V. Black. 1190; Nichols v. Thomas, 4 Mass. 232; State v.
McNally, 34 Maine, 210; G-ray v. Kimball, 42 Maine, 299;
Savacool v. Boughton, 5 Wend. 170; Erskine v. Hohnbach,
14 Wall. 613.
At an early day the English courts and more recently many of
the courts in the United States have had before them numerous
cases of fidse imprisonment against the respective parties who
caused the arrests, in which three distinct principles have been
enunciated :
1. A writ on execution void for want of jurisdiction or otherwise can be no justification to a party thereto for any action
under it. As where the debtor was arrested on a• writ or
execution wherein the debt was less than that authorizing an
arrest. Green v. Morse, supra; Srnith v. Cattel, supra. Or
where an administratrix was arrested on an execution without
suggestion of devastavi(. Barker v. Bralwrn, 3 Wils. 368. Or
where a term intervened between the teste and the return of a
·writ on which the defendant was arrested. Parsons v. Loyd,
3 vVils. 341. So in case of arrest on execution issued after the
judgment was paid.
Bates v. Pillin.1, 6 B. & C. 38; or
discharged under the insolvency statute. Deyo v. Van Vallcenbur,qh, 5 Hill. (N. Y.) 242, although in the latter case, it seems,
the officer would not be liable even if the defendant showed his
discharge before the arrest.
Tfillmart!i v. Burt, 7 Met. 257.
2. Where a process is not void, but only voidable for some
irregularity in issuing it, the party is justified for acts done in
accordance with it, provided it is never actually superseded; but
when it is set aside for the irregularity, the party at whose
instance it was issued becomes a trespasser for acts done under
it while in force as if no process had ever issued. Thus in
trespass for false imprisonment of a certified bankrupt, BULLER,
J., said: "The original plaintiff would not be liable to an action
of trespass til1 the writ is superseded, for till then it is a justification; after a supersedeas trespass wi11 lie against the party, but
still not against the sheriff. I take thi.s to have been settled over
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and over again." Tarlton v. Fisher, 2 Doug. 671, 677;
Prentice v. Harrison, 4 A. & E. (N. S.) 850. So where an execution is issued against an absent defendant without filing bond
purtmant to statute, it is good till superseded. Gard . .Ll!lwif.
Co. v. Heald, 5 Maine, 381. So where the debtor was arrested
on an execution issued more than a year after the date of the
judgment, without a sci. fa. to revive it. Oodrington v. Lloyd,
8 A. & E. 449 ; Blanchenay v. Burt, 4 A. & E. (N. S.) 707 ;
Kerr v. Mount, 28 N. Y. 659 and cases there citP✓d.
3. When the process is neither irregular nor void, but is
simply erroneous, then the party is forever protected for whatever
he had done under it before it is revers ed. This rule has been said
to be founded in public policy, that parties may be induced
freely to resort to the courts for the enforcement of their rights
and the remedy of their grievances without the risk of undue
punishment for their own ignorance of the law or for the errors
of courts. Marks v. Townsend, 97 N. Y. 590, 595. ''It is
incomprehensible," said Lord KENYON, in Belk v. Broadbent, 3
T. R. 185, ''to say that a person shall be considered a trespasser
who acts under a process of court." "There is a great difference,"
remarked Lord Chief Justice DE GREY, "between erroneous
process and irregular (that is to say void) process. The first
stands valid and good until it be reversed, the latter is an
absolute nullity from the beginning. The party may justify under
the first until jt be reversed, but he cannot under the latter,
because it was his own fault that it was irregular and void at
first." Par·sons v. Loyd, 3 Wils. 341, 345.
So in Philips v. Biron, it was said that a plaintiff is not
justified by a judgment (process?) set aside for irregularity as he
is where reversed on error, ''for in case of error it is no fault of
the party, but of the court, and therefore binds till reversed." 1
Str:1. 509. So, where a process of attachment sued out by a
party is afterwards set aside on appeal for error, the party is not
liable for trespass under it; but when set aside for irregularity
or bad fhith in obtaining it may be.
lVilliams v. Srnith, 14 C.
B. N. S. (108 E. C. L.) 594. WILLIAMS, J., said: "The master
of the Roll:, came to the conclusion that the facts warranted the
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attachment.
That opinion was pronounced by the Lord
Justices upon appeal to be erroneous. That brings the case
within that class of cases where it has been held that the party
caw~ing process to be issued is not responsible for anything that
is done under it when the process is afterward set aside, not for
irregularity, but for error." WrLLS, J., said: i:It by no means
follows, that because a writ of attachment is set aside, an action
for :false imprisonment lies agaitBt those who procured it to he
issued. If that were so, this absurd consequence would follow,
that every person concerned in enforcing the execution of a
judgment would be held responsible for its correctness. vVhen
an execution is set aside on the ground of an erroneous judgment,
the plaintiff or his attorney is no more liable to an action than the
sheriff who executes the process is. In order to entitle the party
against whom process issues to maintain an action for any
intermediate acts done under it, he must show that it has been
set aside by reason of some misconduct or at lea8t some
irregularity on the part of the person who sued it out."
So where a plaintiff, notwithstanding an insolvent discharge
exempting the defendant from execution, obtained a general
judgment und procured an execution on which the defendant was
arrested, the judgment was held to be simply erroneous and
protected the plaintiff from an action for false imprisonment.
Brown v. Crowl, 5 "\Vend. 298. See also Day v. Bach, 87 N.
Y. 56 ; 1._11.m·ks v. Townsend, supra, and the cases therein cited
for illustrationR of this rule.
Upon recurring to the process in the case at bar as already
seen, the court had full jurisdiction of the subject of the suit as
well as of the parties; that none of the regular judicial methocl1:,
or rules of practice were omitted from the suing out of the writ
to and including the service of the execution; but all ,vas regular
and in strict conformance with the law and facts presented in the
case.
"The plaintiff's exemption from imprisonment," said
MORTON, C. ,J., in Gassier v. Fales, 139 Mass. 461, 462,
"under the writ arises not from any irregularity or illegality in
the writ., but from his personal privilege of infancy." The
judgment and execution in this case at most were simply erroneous
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so far as they authorizied her arre3t, and all by reason of her
omission to suggest her coverture when she had ample opportunity to do so. And so long as that judgment renrnins unreversed
any act done under it and in accordance with the execution duly
issued on it is protected whether done by the officer or the
party. And the fact that this defendant was notified of the
coverture was immaterial, for it could not then affect the
validity of the judgment. The case of Gassier v. Fales, supra,
we consider to be decisive of this on the ground that the violation
of a persmrnl privilege is no ground for an action for false imprisonment. Deyo v. Van Valkenburg, supra;- Sm,ith v. Jones, 76
Maine, 138.
e may ndd that the King's Bench declined to discharge a
married woman from arrest on execution where, as in this case,
being sued as afenie sole, she suffered judgment to go by default
and was subsequently arrested on the execution. On application
for her clischarge, Lord Chief tT ustice TENTERDEN, said: ~~she
must he left to her writ of enor." Moses v. Richardson, 8 B.
& C. 421. This case was followed by Pool v. Canning, L. R.
2, P. C. 241, where a married woman, being sued as a feme sole,
pleaded coverture, but failing to sustain the plea by evidence,
the verdict was against her. v\T1LLIS, J., said: "There is no
authority for extending the power of discharge to the case of one
sued as a fenie ~;ale suffering judgment on default, or to a case
of a married woman who pleaded her coverture and allowed the
verdict to go against her on trial of that issue."
Moreover this court refused on a writ of error to reverse a
judgment rendered on default ngainst a husband und wife, there
being nothing in the original writ to indicate the existence of
such relation, the court held that she wns sued as a feme sole;
and having neglected a fair opportunity to plead her coverture
and make her defence, she cannot maintain a writ of error to
reverse the judgment. Weston v. Palnie1·, 51 Maine, 73.

,v

Exceptions sustained.
PETERS,

C. J.,

J J. concurred.

V{ALTON, DANFORTH, El\.IERY

and

HASKELL,
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WILLIAM OLIVER vs. SYLVESTER
Lincoln.

BROWN

and another.

Opinion October 12, 1888.

Trespass. Law ancl fact. Practice.
In an action of trespass for removing boards from a barn, it is error to instruct
the jury to return a verdict for the defendants, on the ground that the
defendants were the servants oft he real owner of the barn, when the plaintiff claims to be the owner and there is evidence tending to show, that the barn
set across the dividing line, on the plaintiff's land.

ON exceptions.
The opinion states the case.

WilUam, H. Hilton, for the plaintiff, cited: IIunnewell v.
IIobart, 42 Maine, 5G5 ; Bradley v. Davis, 14 Muine, 44;
Norton v. Cmig, 68 Maine, 277.
U7• Gilbert ancl 0. D. Castner, for the defendants.
VIRGIN, J.
Trespass for stripping boards from a certain barn
to which the plaintiff claims title. Plea, general issue, with a
brief statement that the barn is the property of one Mary A.
Demuth, as whose servants the defendants acted in the premises.
The defendants admitted they took off the boards.
The case comes up on exceptions to the order of the presiding
justice, who directed a verdict for the defendants.
The reported evidence shows, that by the partition of the
Philip Demuth homestead in October, 1859, the barn in controversy, though situated ( as claimed by the plaintiff) on that
portion of the homestead set out to Daniel and 'William Demuth,
was set out to Sarah •~ with the right of removing the same with
care." She never removed it, but in December, 1859, she
quitclaimed all her right, title and interest in her father's farm
.described by metes and hounds, '' with the buildings thereon,"
to Charles, which conveyance must have included the barn
wherever situated upon the farm.
In 1873, Charles conveyed his interest in the entire farm to
Daniel and ·willinm, which also must have included the barn;
and if thut were personal property before, its sale to the owner
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of the soil on which it had always stood, rendered it a part of
the realty from which it had never been severed. Uurtis v.
Riddle, 7 Allen, 185.
Six years later (in 1879) Daniel and William quitclaimed back
to Charles all of the farm which lay north of the parcel on which
( as the plaintiff claims) the barn has always 8tood; and if the
plaintiff's claims as to its location is correct, then the barn was
not included in this conveyance, hut remained the property of
Daniel and vVilliam, to whom Charles conveyed it in 1873.
Subsequently ( in 1885) Daniel, hy his deed of warranty,
conveyed by metes nnd hounds one and one-half acres of land
on which ( as the plaintiff elaims) the barn has always stood, to
the plaintiff, Daniel having, as he te.':ltified, previow,ly obtained
,i\Tilliam's interest in that parcel.
The north line of the one and one-half acre parcel is claimed
by the plaintiff to be a continuation of the line of three stone
posts which marked the south line of the strip of land set out to
Sarah by the pactition. If that i8 the true line, it should be
straight, as the line designated by the report of the commissioners
consists of one course, ~~ north 85° 45' west." That line extended
would leave the bari1 a few feet south of it and upon the one and
one-half acre parcel conveyed by Daniel to the plaintiff in 1885.
The testimony of the plaintiff us well as that of Governor Marble
is positive that the western post was moved southerly in the
early summer of 1887, and that the three no longer, as prior to
the time named, stand in a straight line. Following the crooked
line as now indicate<l by the posts and it would strike the northeast corner of the barn and thence pass diagonally through it as
it does not sit parallel with the line.
If the stone posts when straight mark the true line, then the
mortgage to Kennedy under which Mary A. Demuth claims
becomes immaterial, inasmuch as it would not include the barn.
The presiding justice took this question of boundary from the
jury, which we think was erroneous.
PETERS,

C. J.,

JJ., concurred.

~r ALTON,

Exceptions susta-ined.
LrnuEY and FosTER,

DANFORTH,
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THE RocKLAND \YATER COMPANY,

in

equity,

vs.
THE CAMDEN AND ROCKLAND vVATER CmIPANY.

Knox.
Charters.

Opinion November 3, 1888.

Corporations. Vested rights. Water cornpanies. Waters.
Spec. stat. 1850, c. 381; 1861, c. 79.
Acts of incorporation, granted upon a valuable consideration, partake of the
nature of contracts within the meaning of that clause of the Constitution of
the United States which declare-; that no state shall pass any law impairing
the obligation of contracts.
·when rights have become vested under them, the authority of the Legislature
to disturb those rights is at an end; nor can any subsequent act control or
de-,,troy them, unless such power is re-,erved in the act of incorporation, or
in some general law in operation at the time the act was passed.
There may be such legislative action as to injuriously affect the interests of
those with whom such contract exists, and yet impair no obligation of
contract.
When a state by act of incorporation confers no exclusive privileges to one
company it impairs no contract by incorporating a second one with powers
and privileges which necessarly produce injurious effects and consequences
to the first.
By the provisions of c. 381, Special Laws of 1850, certain individuals therein
namecl, with their associates and successors were constituted a corporation
by the name of the Rockland Water Company "'for the purpose of conveying
to the village of Rockland, a supply of pure water f'or domestic purposes,
including a sufficient quantity for the extingui.-,,hment of fires, and the supply
of shipping in the harbor of Rockland." The third ~section of said act reads
thus : '' Said corporation ls hereby authorized for the purposes aforesaid, to
take, hold and convey to, into and through the said village of Rockland, the
water of Tolman's Pond, so called, situate in Rockland, and Camden, by
pipes sunk below the bottom of its outlet, and may also take and hold by
purchase or otherwise, any land or real estate necessary for laying and
maintaining aqueducts for conducting and discharging, disposing of, and
distributing water, and for forming reservoirs. But nothing in this act shall
be taken or construed to prevent the owners of mills, or of mill privileges
on the stream flowing through the outlet of said pond, from using the water
thereof' in the same manner that they now do or have heretofore done; but
said mill owners shall not nor shall any other person or persons, be permitted,
either by cutting below the pipes of said corporation, or in any other way to
withdraw the water or obstruct the water-works of said corporation." By a
subsequent act of the Legislature (c. 79 Spec. Laws of 1861) amendatory
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of the plaintiffs' charter, this company was authorized ''to tnke, hold and convey" in the manner provided in the original act, "as well the water of Oyster
River Pond in Camden, as of Tolman's Pond, into and through the city of
Rockland and town of Thomaston, and also from the city of Rockhmd into
the towns of Camden and South Thomaston not exceeding one mile from the
boundary line of said Rockland; and the corporation shall have the same
rights, powers and privileges and be subject to the liabilities, limitations and
conditions and be answerable to parties ir\j ured thereby in the same manner in respect to t:1king and conveying the said water, as are provided for in
said act, in respect to taking and appropria,ting the water ofTolman's Pond."
This act further authoriz~d the corporation "to take, use and appropriate
water from both or either of said ponds for supplying the people of said city
ancl towns with pure water, and for all necessary and useful purposes subject
to the liabilities provided for by said act."
Held, That there was no exclusive right conferred hy either of said acts; and
that inasmuch as the corporation had never taken or appropriated the water
or any portion thereof, from Oyster River Pond nor shown any necessity for so
doing, the water in Tolrnan's Pond being sufficient for the purposes designated in the charter, the Legislature transcended no constitutional rights in
granting a charter to a rival company with powers and privileges ·similar to
those first granted, and authorizing the use therefor of the water in Oyster
River Pond.

ON report.

Bill in equity, heard on bill, answer and proof.
The opinion states the case.

A. P. Goulcl, for the plaintiff.
The act of 1861 was a competent mode of making a legislative
grant, expressly sanctioned by the Supreme Court of the United
States in the Binghamton Bridge case, 3 Wnll. 51.
The rules of construction applicable to grants or franchises,
and public property to corporations u.pon which some duty to the
public is imposed, and therefore their objects are beneficent to
the public, are more liberal than in grants of franchises for
private purposes merely; monopolies and legalized nuisances,
such as the grant to the :Fertilizing Company discussed in 97
u. s. 659.
Grants for the purpose of creating 'ft benefit to the public,
such as the supply of water to a given community, are of mutual
benefit to the grantor and grantees, and should, therefore, he
VOL. LXXX.
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construed substantially as private. State v . .1.Voyes, 47 Maine,
189 ; Boulton v. Bull, 2 II. Blk. 463-500.
The charter is not to he construed by the rules laid down for
the construction of royal grants. As was said by Chief Justice
PARSONS, In England prerogative is the cause of one against
the whole. Here it is the cause of all against one. In the first
case, the feeling and vices, as well as the virtues, are enlisted
against it; in the last, in favor of it. And, therefore, here it is
of importance that the judicial courts should take care that the
claim of prerngutive should be more carefully watched .. , 1
~lass. 356.
A distinction is recognized by the courts, both in this country
and England, between the construction of a cro,vn grant and a
legislative grant. Judge STORY, in the Charles River Bridge
case, 11. Pet. 598.
It was competent for the legislature to make an exclusive
grant to plaintiff of the water of Oyster River Pond for the
purposes mentioned in the grant. Piscataqua Bricl,qe v. N. H.
B1'idge, 7 N. H. 35, 63, and numerous authorities there cited;
Charles River Bridge v. Warren B1·idge, 11 Peters, 496;
Cooley's Con. Lim. pp. * 281, * 284.
That the expre~s language of section 3 is sufficient to create
an exclusive privilege, is supported by many decisions of the
highe8t authority. That the grant need not be in express terms
exclusive, but that the intention of the legislature may be
gathered from its whole scope, and from the nature and object
of the grant, see the opinion of STORY, J., in Clwrles River
Bl'idge v. Wwren Bridge, beginning on page 588, and
especially from pages 555 to 559, and the authorities cited by
J ustiee McLEAN.
For language which was eom,idered sufficient to create an
exclusive right, see Br£dge Prop,·ietors v. Hoboken Co. 1
·wall. 116.
In Binghamton B1·idge, 3 vVall. 51, the court hold that "a
clause in a statute, that it shall not he lawful for any person or
persons to erect a bridge within a distance of two miles,' means,
11
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not only that no person or association of persons shall erect such
a bridge without legislative authority, but that the legislature
itself will not make it lawful for any person or association of
persons to do so by giving them authority."
In State v. Noyes, 4 7 Maine, 189, the court hold that a
charter containing a limitation of legislative p0vver. no more
specific than the plaintiff's respecting the grunt of water, was a
binding contract on the part of the state, which is to be corn,trued
te upon the same principles which are applied to contracts between
private individual:::1." This doctrine has been solenmly announced
in this state, in 11foor v. Veazie, 32 ..Muine, 343, and in .Ma:::;suelrnsetts in 2 Gray, 1; (Boston & Lowell R. R. v. Salem, &
Lowell Co. et als.) Piscataqua Brid,qe Co. v. N. H. Bridge
Co. 7 N. H. 35·, is an illustrative and very pertinent cuse.
Judge CooLEY says, a grant by the legislature of a state can .
.no more be disregarded than a grant by an individual. te A
contract executed, a::; well as one which is executory, is binding
on the parties. A grant in its own nature amounts to theextinguit:ihment of the right of the g1~antors, and implies a contract
not to reassert that right," and this doctrine applies to states as
well as to individuals. Cooley's Con. Lim. * 27 4, * 27 5 ; sec
* 238.
tt If a privilege granted by the state i::; of such a character that
it cnnnot be enjoyed by several parties at the same time, the
state cannot impair its original grant by subsequently conferring
similar privilege::; upon other parties." Morawetz, Corp. § 432;
Chesapeake & Ohio Canal Uo. v. Baltim01·e & Ohio R. R. 4
Gill. and John. 1, and .1..Vew Haven v. New Haven Water Uo.
44 Conn. 106.
In West River B1·icl,qe Co. v. Dix, 6 How. (U. S.) on page
537, the court say, re the franchi::;e, no ·more than a grant of land,
can be annulled by the state. These muniments of right are
protected alike, subject to be taken for public uses."
tt A grant of new franchises to a corporation, is clearly a waiver
which will debar the state from proceeding against the company
on account of any prior forfeiture.
An act showing an
intention on the part of the state, that the corporation shall
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continue its existence, ,vill be considered an absolute waiver of
any existing right to enforce a forfeiture of the company's
franchises." Mor. Corp. § 555, last clause arid authorities cited
.in note (2).
R. S., c. 46, § 23, provides that 11 acts of incorporation may
ifoe amended, altered, or repealed by the legislature, unless they
contain an express limitation." If that provision can have any
reference to :-:,uch u case as out's, we have the 11 express limitation"
0f the power of the legislature to grant the water to ;Jthers.
A repeal or modification is in the nature of a decree of forfeiture,
and, in accordance with a cardinal principle in our law, there
nmst be not:ce and a hearing. Coleman v. Andl'ews, 48 Maine,

562, .5G4.
And the notice must contain a specific statement of the
prnpo:::-ition to repeal, alter, or amend. The power of repeal or
m.oditication is not unlimited. Oommonwealtli v. Essex Go. 13Gray, .239, 253.
Our right to the water m Oyster River Pond has become
,vested by the acceptance of the grant, and the expenditures
·based upon the faith of it. Cooley, Con. Lim. * 238.
In Holyoke Go. v. Lynian, 15 "\Vall. 500, on page 519, in
,discussing the power of the legislnture under the reserved right
to repeal, alter or amend a charter or act of incorporation, the
court say· 11 Vested rights, it is conceded, cannot he destroyed
01· impaired under such a re8erved power."
It may be conceded, us was intimated by SHAW, C. ,T., in
Lwnbarcl v. Stearns, 4, Cush. 60, 62, that the legislature, under
the re~erved right to amend, would have the right to inquire
whether we hav0 been guilty of a breach of public duty. "\Ve
admit that we are bound to use due diligence in giving to the
people a supply of water; and failing in this, that the legislature
might dire,~t how it shouM be done, hut we deny the power to
take our property from us in the mode attempted. See
:Mornwetz, Corp. § 4U8.
If the whole of a franchise should become necessa1·y for the
public use, I am not prepared to say that the right of eminent
domain in an extreme case, would not extend to, and authorize
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the legislature to take it on payment of a full equivalent."
Boston Water Power Co. v. Boston & 1Yorcester B. R. Uo. 23
Pick. 360, 393; Cooley's Con. Lim. ( 5th ed.) * 562, * 563.
"The settled and fundamental dodrine is, that govemment
has no right to take private property for public purpose:-:; without
giving a just compensation, and it seems to be necessarily irnplied
that the indemnity should, in cases which will admit of it, he
previously and equitably ascertained and he ready for reeeption
concurrently in point of time with the actual exerciE-e of the
right of eminent domain." Kent's Com. ( 7th ed.) * 339, note
c; Cuslunan v. Srnit!t, 34 Ylaine, 247.
The defendant by this answer is precluded from asserting that
our rights are to be taken by authority of tlie legislature, in the
exercise of the power of eminent domain. An<l in no event
could such u claim he assertell, until our prnperty had lwen
taken by the defendant by a written act of seizure duly notified
to the plaintiff, specifically describing the water, rights, fr:111<:hise
and property of every kind which it takes or proposes to take.
Jfwnor v. Bm· Harb01· Water Co. 78 Maine, 127.
The constitutional po~ver of the legislature to grant to us the
exclusive right to withdraw the water from Oyster River Pond
'' to supply aqueducts," for the purposes defined in our grants,
is expressly declared by our court in Moor v. Veazie, 32 Maine,
343, 359; see also Morawetz, Corp. § 431; Boston & Lou:Pll
R. R. Go. v. Salem & Lowell R. U. Co. 2 Gray, 1, 32-3L1;
Fletcher v. Peck, 6 Crunch, 135.
Grants by the legislature of franchises, rights, privileges and
property, to a corporation, become vested upon their due
acceptance hy the corporation. They then become like accepted
grants between private persons. Morawetz, § § 14, 15, lG, and
nuthorities cited.
Even if the legislature shoul<l repeal our charter and its
amendment, i. e., hoth the act of 1850 and the act of 18G 1, the
property which had vested in the corporation would not thus he
taken from it, hut would vest in the shareholders. R. S., e.
46, § 54.
Even under the reserved right to alter, amend or repeal the
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•

550

WATER CO. V. WA'fER CO.

chartel', the grantees of exclusive rights from the state cannot be
clivested of those rights by alteration or repeal. It can be done
ot1ly hy the exerci:-,e of the right of eminent domain. Morawetz,
§ 428, arnl authorities in note 2 ; Pm·lcer v. Metropolitan R. R.
Co. 109 Mass. 506; Roxbury v. Boston & Prov. R. R. Co. 6
Cush. 424; Conimonwealth v. Essex Co. 13 Gray, 239;
Fitchbu1·g R. R. Co. v. Grand Junction R. R. Co. 4 Allen,
198; Commonwealth v. EastP,1·n R. R. Co. 103 Mas.s. 254;
Commissioners of Inland Fisheries v. Holyolce Water Power
Co. 104 Mass. 44G; G1·ee11wood v. J-!~reiyht Co. 105 U. S. 13.
Under the power reserved by a general statute of Connecticut,
the court held, '' thai when the legislature had reserved a general
power of altering, amending or repealing a charter, it might
impose any additional condition or burden, connected with the
grunt, which it might <leern necessary for the welfare of the
public, and which it might Ol'iginally und with justice have
imposed." English v. ~l. H. & No. Hampton Uo. 32 Conn. 240.
,Jullge STORY, in Wilkirtson v. Leland, 2 Peters, 627, 657,
said, That gover11mcnt can scarcely be deemed to be free,
where the rights of property are left ;01:1y dependent upon the
will of a legislative body, without any restraint. The fundamental mnxims of a free government seem to require that the
dght::; of personal liberty and private property should be held
sacred. At least, no court of justice in this country would he
warranted in assuming that the power to violate and disregard
them, a power so repugnant to the common prineiples of justice
and civil liberty, lurked under any general grant of legislative
authority, or ought to he implied from any general expressions
of tho will of the people." Te1ntt v. Taylm·, 9 Cranch, 43.
vVhat would he a violation of § 11 of Article 1 of the Constitution of Maine, or par. 1, § 10, Article I, of the Constitution of
the United States, prohibiting the passage of any law impairing
the obligation of contracts, if i:mch an act is not? Langdon v .
City of _},7-ew Yo1'7c, 93 N. Y. 129, is a •very important and
elaborately reasoned case, hearing in many respects upon the
-case at bar; see nh,o 3 Kent's Com. 458, 459 (Title Fmnchises).
ii
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There arr several ,vnter and gas company tases directly in
point, and of the highest authority, in plaintiff's favor. New
Orleans Water Works Co. v. Rivers, 115 U. S. G74; New
Orleans Gas Oo. v. Louisiana Light Co. 115 U. S. 650.
The prineiples upon which the decision in the last citE'd ease
is made, are elaborately discussed hy Mr. ,Justice HARLAN, and
we refer to that opinion in detail and the authorities cited hy
him. "\\Te call especial attention to his eitation and affirmation
of the cases, B,·icl,qe Proprietors v. Hoboken Co. and The
Binghamton Bricl,qe. He distinguishes clearly between that
class ~)f cases and the case of Fertilizi'ng Co. v. Efyrle Pw·k, 97
U. S. 659. He abo says that the case of Stone v. Missi's::;ippi,
101 U. S. 814, was decided upon the same principles. See also
Loui'sville Gas Co. v. Citizen...;' Gas Co. 115 U. S. 683;
St. Tammany Wi,iter TVm·ks v . .1Vew O1·leans TVate1· Work...;, 120
U. S. 64; Comnwnwealtlt v. Penn. Canal Co. 66 Pa. St. 41.
If plaintiff has not adopted such means as are be:,t adapted to
furnishing a supply of water to the eity, or has in any way misused its franchise, it ,v<mld be competent for the legislature to
make any reasonable amendment regulating the use of the
franchise, which would not defeat or essentially impair the object
of the grant. This seems to be the established constrnction and
application of the reserved power to amend, alter or repeal, as
appears in the case cited from 109 Mass. 50fi, Parker v .
.i11elr'opoUtan R. R. Co. and in the cases eite<l hy the court in
that opinion, p. 508.
This is al~o the utmost extent of legislative power under the
Massachusetts reservation, which is suggested by Chief Justice
SHAW in Lumbcml v. Stearas, 4 Cush. fi0; and by MEmtrcK,
J., in Fitchbur,q R. R. Co. v. Grand Junction R. B. Co. 4
Allen, 198, 205.
Judge Co01. EY says, ~1 vVhether a corporntion has heen guilty
of ahuse of authority under its charter. so as to justly subject it
to forfeiture, is a judicial question which cannot he decided hy
the legislature." Cooley's Con. Lim. ( * lOfi) and notes 1 and 3.
In note 3 he cites approvingly Irvine's Appeal, 16 Penn. St.
256, 268 ; see areenough v. G1·eenough, in 11 Penn. St. 489.
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In Crnnmonwealth

Y.

P1·opriet01·s 1.Vew Bedjo1'd Brid,qe, 2

Gray, 339, the defendants' charter authorized them to build and
maintain a bridge over tide waters, with a draw of suitable width
for the accomrnodation of the public, but not to be less than
thirty feet, with which defendant complied. The legislature in
1851, pa~sed an act l'C(juiring the dnnv to be not less than sixty
feet. An attempt was made to sustain the validity of the act of
1851 hy contending that the legislature, by ne<.:essary implication,
had the right of regulating the construction of the draw. But
the court say, ~, This is founded on an entire misapprehension of
the relations of the parties, as created by the act of incorporation.
They a1·c hut parties to a contract."
In Briggs v. Cape Cod Canal Co. 13 7 Mass. 71, it is held
that: ' 1 vVbether a corporation has complied with the condition
of ib grant, is a question of fact to he judicially ascertained."
In Boston Cl-lass Co. v. Langdon, 24 Pick. 49, 52, the court
say: "A !though a corporation may forfeit its charter by abuse
or misuse of its powers and franchises, yet this c,rn only take
effect npon a judgment of a competent tribunal."
In Towm· v. IIale, 4 7 Barb. 3G 1, it was held that r, a cause of
forfeiture cannot he enforced against a corporation collnternlly
or incidentally. The corporntion mu~t have an opportunity to
ans,ver."
In Davis v. Gray, 16 "\Vall. 203, the court held that the
grant of a charter to a railroad by the state, together with certain
public bnds which were to become the property of the corporation upon the condition precedent that fifty miles of the road
:.;;hould he built within a certain time.
Our right to the water, acquired ns it vvas by grant, would
not be forfeited or lost by non-user for any length of time. It
is like the grant of any property, anfl could he lost only by an
ndver:Se use, or possession by some other party for more than
twenty years. Mere non-u~er for twenty years of nn easement
created hy deed is not sufficient proof of ahanclonment, and the
right is not thus lost. 3 Kent's Com. ( 12th ed.) 449, note 1;
Owen v. Field, 102 Mass. 90; Bannon v. Angier, 2 Allen,
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128; Arnold v. Stevens, 24 Pick. IOG: Washburn's Easements,
§ 551.
~~ A right acquired by use, may be lost by non-user.
This rule jg not applicable to rights, or incorporeal hereditaments, secured by a deed of conveyance." Fa1Tar v. Cooper,
34 Maine, 394. ·
,vashburn says, ~~ ,vhere an easement has been created by
express grant, no length of non-user will operate as an
abandonment, where there has lrnen no hostile or adverse acts
done by the owner of the servient estate during that time,
extinguishing such right and creating an adverse 'prescription."
2 vVashburn's Real Prop. ( * 83).
In Jewett v. Jewett, 16 Barb. 150, this doctrine was applied
in the case of a water course; and in Arnold v. Stevens, 24
Pick. lOG, to a case where a right to dig ore in a mine was held
nut to be lost by forty years' non-user.
It is said that non-user may be a cause of forfeiture of a
franchise: but this applies to a franchise of incorporation, as in
the case cited in 2 Greenleaf's Cruise, p. 64.
The plainti:ff 's remedy is in equity. No remedy at law would
be adequate. High on Injunctions, § §' 570, 571,395,573, 575.
This catle is very similar to those cited by us from the 1st and
3rd of ·wall. Bridge Proprietors v. Hoboken Go. 1 vVall. 116,
and Birighamton Bridge, 3 ,van. 51. where equity was not
questioned as the -proper remedy. .Piscataqua Bridge Oo. v .
.N. H. Briclge Oo. is a similar case where equity is held to
be the proper remedy.
In Hi,qgins v. Flernington Wate1· Go. 36 N. J. Eq. 338, it
was held that ~, a water company will be enjoined from wrongfully
diverting the ,vater of a stream to the injury of a mill, although
the injury is not irreparable."
In Wilson v. City of 1-Wineral Point, 39 vVis. 160, it was
held that,. where an injury is of such a nature that it cannot be
adequately compensated in damages, or cannot be measured by
any certain pecunial'y standard, it is irreparable, and will be
restrained by injunction."
~~ An injunction will be granted to protect and secure a party
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claiming a franchise under a statute, who is in the possession and
enjoyment of such franchise." Charles R,iver Bridge v. TVa1·ren
B1·idge, 6 Pick. 405 ; Boston Water Power Co. v. B. & W.
R. R. Co. 16 Pick. 525.
1
'
Where the injury is irreparable, not susceptible of being
adequately compensated by damages, or such as, from its continuance a permanent mischief must occasion a constantly recurring
grievance, which cannot he otherwise prevented, as where loss
of health, loss of trude or business,
or permanent ruin
to property may or will ensue from the wrongful acts, in every
such case a court of equity will interfere hy injunction." Webber
v. Gage, 39 N. H. 182, 186, and cases cited; see Boston Water
Co. v. Boston & W. R. R. Co. 16 Pick. 512, 525, 526, and
authorities cited; -Central Bridge Co. v. Lowell, 4 Gray,
474. 480.
The legislature could not authorize water that had been
\?.'ranted to plaintiffs, or in which plaintiffs had been granted a
perpetual privilege, whether exclusive or not, to be taken by
the defendants for a private purpose such as the running of their
machinery or leasing it as a power. Constitution. Bill of
Rights, § 21 ; Opinion of Com-t, 58 Maine, 593, et seq. ; Allen
v. Jay, 60 Maine, 124; Brewer B1·ick Co. v. Brewer, 62 Maine,
62, 71 ; Cooley's Const. Lim. p. 527, note, :rnd cases cited.
The fir~t franchise may be taken in certain cases, by the right
of eminent domain, by paying or providing adequate compensation. We have already cited in the general discussion some
authorities on this point. We refer especially to the statement
of the law on this subject hy Morawetz, that, 11 if a privilege
granted by the state is of such a character that it cannot be
enjoyed by several parties at the same time, the state cannot
impair its original grant by subsequently conferring similar
privileges on other parties." § 432. No more precise statement
of the proposition i::, found. An attempt to confer the same
privileges upon other parties is condemned hy Chief Justice
SHAw, in this terse language : ~, Such a measure wou Id be
substantially in fact, under ,~hatever color or pretence, taking

WATER CO. V. WATER CO.

555

the franchise from one company, and giving it to another, in
derogation of the first grant, not warranted by the right of
eminent domain, and incompatible with the nature of legislative
}JOWer.'' 23 Pick. 393; Central Bridge Go. v. Lowell, 4
Gray, 474.
In Lake Shore, &c. R. R. v. Ghica_qo, &c. R.R. 97 Ill. 506,
it is held. that ~~ The courts will not interfere by injunction to
restrain a railroad corporation from condemning a right of way
across the tracks of another corp..:Jration. There is no "vant of
corn,titutional power in the legislature to provide for such
condemnation; the public use contemplated is not the same use,
awl, nlthough npplied to public uses, the property so taken is,
nevertheless, private property, and so within the power of
eminent domain, and the courts of law afford an ample forum for
the adjustment of compensation."

Nathan and Henry B. Gleaves and Ghm·les E. Littlefield,
for the defendant, cited : Every grant of sovereign power is
construed in favor of government, in case of doubt. Oomniissionas on Inland Fisheries v. Holyoke Wate1· Power Go. 104
Mas:,;;. 450: .Newton v. Commissioners, 10 Otto, 548 ; Bradley
v. S. G. Phos. Go. 1 Hughes, 72 ; Charles Rivm· Bridge v.
Wa,Ten Brid,qe, 11 Pet. 420; 6 Cush. 383; Fertilizing Go. v.
Hyde Park, 97 U. S. 666; Ghrist Church v. Philadelphia, 24
How. 301; Union Bridge Oo. v. Spaulding, E. Reporter, Vol.
1, 344.
Exclusive right to water in Oyster River Pond was not given
to the plaintiff corporation; if it was, it has been forfeited .
./Etna Mills v. Waltham, 126 Mass. 422; The Railroad Commissioners, Petitione1·s, v. The Portland and Oxford Oentml
R. Go. 63 Maine, 269; Bailey v. Woburn, 126 Mass. 420;
Fort Plahi Bridge Co. v. Sm-itli, 30 N. Y. 62; Arn. Corp.
Ca8e8, Vol. 3, p. 1 ; Platt et al. v. Covington and Cincinnati
Bridge Oo. Am. Corp. Cases, Vol. 4, p. 401 ; Oswego Falls
Bri'.dge Co. v. Fish et als. 1 Barb. Ch. R. 54 7 ; Mohawk Bridge
Uo. v. Railroad Gu. 6 Paige, Ch. Rep. 554; Turnpike Go. v.
State, 3 Wall. 210; Re Twenty-Second Street, 102 Pa. St. 108 ;
Leich Water Gonipany's Appeal, 102 Pa. St. 515; The Bing-
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hamton Bridge, 3 Wall. 51; Farrill v. TVoocla1·d, 12 vYis. 458;
Kent v. Cartersville B-ri'd,qe Go. 11 Leigh, (Va.) 539; High
on Injunc. § § 573, 574; Mayer v. Spring Ga1·den, Penn.
St. 348.
Courts have intervened only when exclusive rights have been
expressly given. Piscataqua Bridge v. New Hmnpshfre Brid,qe,
7 N. H. 3.5; West River Brid,qe Go. v. Dix et als. 6 How. 537;
2 Gray, 1; Oom,. v. Essex Go. 13 GI'ay, 239; Lan_qdon v.
llfayor of City of New Yorli;, 93 N. Y. 129; .1..Vew Orleans Gas
Light Go. v. Louisiana Light and Heat Producing and ilf'J',q
Go. 115 U. S. 650; New Odeans Water Wor·lcs Go. v. Rivers,
115 U. S. 67 4; Louisville Gas Go. v. Citizen.-;' Gas Ligltt Oo.
115 U. S. 683; Rice v. Railroad Go. 1 Black. 380; Sedg.
Stat. and Const. Law, 369; Lees v. Oanal Go. 11 Cart. 652;
New Jersey et eds. v. Wright, Supreme Court Reporter, Vol. 6,
No. 22, 907.
The state is not required to institute proceedings for a
forfeiture. U. S. v. Gntndy, 3 Cranch, 3 37; Oonl.' et al.
Att'y Gen'l v. Lylcens Wate1· Go. At. Rep. Vol. 2, No. 2, 63;
Hoolce1· v. Utica Turnpilce Go. 12 Wend. 371; 13 Am. Rep.
181; Mills on Eminent Domain, § § 38-57; Morawetz on Corps.
§ 428; 102 Penn. St. Rep. 123.
Special charters since 1831 Stat. c. 503, subject to amendment.
State v. M. 0. R. R. Go. G6 Maine, 488 ; _Miller v. State, 15
\Vall. 478, 499; Bangor Railroad Go. v. Sniith, 4 7 Maine, 44;
Roxbury v. B. &. P. R. Gorp. 6 Cush. 424; Holyolce Uo. v.
Lyman, 15 Wall. 500; West 1Visconsin R. v. Sup. of Trernpaleau Go. 35 ·wis. 257; Lothrop et al. v. Steadman et al. Am.
Law. Reg. Vol. 15. p. 346; Bmwn v. Lowell, 8 Met. 174;
Pratt v. St. Law1·ence R. R. Go. 42 Maine, 587 ; Field on
Corp. § 51; Sedg. on Stat. Law, p. 124; Dwarrh; on Statutes,
155; McCrea v. Port Royal Railroad Go. S. C. 381; Ohapnian v. Curran, 31 Wis. 209; Union Branch Raifroad v. East
Branch Ga. Railroad Go. 14 Gu. 327 ; 1l1et. Raifroacl Oo.
v. Hi,ghland Ry. 118 Mass. 293; Cunt. v. Essex Company, 13
Gray, 247; GJ·eenwood v. Frei,qht Co. 105 U. S. 22; East
Alabama RaUway Co. v. Doe, 114 U. S. 340.
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Property including franchises of corporations may be taken

West River
Brid,qe Co. v. Dix, 6 How. 507; Centl'Cl.l Bt·idge Corp. v.
Lowell, 4 Gray, 474; Boston Wciter Power Oo. v. B. & TV.
Railroad Oorp. 23 Piek. 3/i0; Riclmwnd, &c. Railroad Oo. v.
Louisiana RailrM,d Co. 13 How. 71 ; Enfield Toll Bridge Oo.
v. H. & _j__V, H. Railroad Do. 44 Am. Dec. 556; Head v.
Amoskeag M'f',q Co. 113 U. S. 9; B. & R. 11£ill Corp. v .
.Newnian, 12 Pick. 4 77 ; Hazan v. Essex Co. 12 Cush. 4 77 ;
Talbot v. Hudson, lG Gray, 423; Riche v. Ben· Hab01· TVate1'
Oo. 75 Maine, 95; Todd v. AusUn, 34 Conn. 78; :Mills on
Eminent Domain, § 23 ; Gould on "Waters, § 244; Hcu;kell v.
~Vew Bedforrl, 108 Mass. 214; High on Injunc. § § 636, 637,

for public uses by the power of eminent domain.

1274.
The <lefondant's charter, authorizing the use of street to lay
its piping, is lawful. Dillon\; Mun. Corps. § G83; Quincy v.
Jone{, 76 Ill. 231,244; Spring v. Russell et als. 7 Maine, 273;
82 N. Y. 202.
A portion of n charter, which is unconstitutional, may be discarded. Cooley on Const. Lim. 178; Gorden v. Comes et al. 47 N.
Y. Gl7; Packet Uo. v. I1eok1tk, 95 U.S. 80: Allen v. Loui.siana,
103 U.S. 80; Fisher v. JfcGirJ·etal. l Gray, 1; Peoplev. Bull,
46 N". Y. 61; Wctrren et al. v. 1l1ayor of Chm·lestown, 2 Gray,
98; UrJm. v. Olapp, 5 Gray, 100; Corn. v. I£itc!tings, 5 Gray,
485 ; Packard v. Lewiston, 55 Maine, 458 ; Sclncm·tz v.
Drinkwater, 70 Maine, 409; State v. Wheeler, 25 Conn. 299.
Interests in water as well ns lan<l may he taken hy the right
of eminent domain. Hanwr v. Bai· IIm·bor W. Oo. 78 Maine,
127; Em;teni Railroad Oo. v. B. & .zi1·. Railroad, 111 Mnss.
131 ; Oom.. v. Essex Uo. 13 Gray, 23!) ; lfin,qhwn <.t Quincy
Br·idge Uo. v. Oounty of Nmfolk, o Allen, 353; HaverMll
BrfrlJe v. County Commissioners, 103 Mass. 120; .1V. Y. H. (G
N. R. Co. v. B. H. & E. R. Oo. 36 Conn. UJ6; W. R.
Tumpike Oo. v. V. U. Railroad Oo. 21 Vt. 590; People v.
Sinith, 21 N. Y. 5H5-598; Mills on Eminent Domain, § 18;
Burden v. Stein, 27 Ala. 104; I1ane v. Baltinw,·e, 15 Md.
240; _A}}tna .Mills Oo. v. Brooldine, 127 Mass. G9 ; Emporia
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v. Soden, 37 Am. Rep. 265; Cushman v. Sniith, 34 Maine,
24 7 ; Bigelow v. Union Freight Railroad, 137 Mass. 480;
j_lfason v. Kennebec & P. Railroad, 31 Maine, 21G; High on
Injunc. § 589; Chenango Bridge Co. v. Paige et al. 83 N. Y.
187; Farrell v. Woodm·d, 12 Wis. 458.
FOSTER, J.
The Hocklnnd Water Company claims that it
has the exclu-,ive right of supplying the city of Rockland and
portions of adjoining towns with the water of Tolman's Pond
and Oyster River Pond for domestic purposes, the extinguishment of fires, and the supply of shipping in Rockland harbor.
By bill in equity the plaintiffs ask that the defendant corporation
may he perpetually enjoined from withdrawing the water or any
portion thereof from Oyster River Pond, and from conveying the
same to the eity of Rocklnnd or towns adjoining for domestic
purposes, the e 4 tinguishmcnt of fires, supplying shipping, and
the use of manufactories, notwithstanding such right has been
granted by the legislature of this state.
Both plaintiff and defendant corporation derive their franchises and authority from the state acting in its sovereign
capacity. Only such portions of their charters as are necessary
to be considered in the determination of this case will he
referred to.
By the provisions of c. 381, special laws of 1850, certain
individuals therein named, with their associates and successors,
were constituted a corporation by the nnme of the Rockland
\,V ater Company, ~•for the purpo.-,e of conveying to the village of
Rockland, a supply of pure water for domestic purposes,
including a sufficient quantity for the extinguishment of fires, arnl
the supply of shipping in the harbor of Rockland."
The third section of said act reads thus: ~~said corporation is
hereby authorized for the purposes aforesaid, to take, hold and
.convey to, into and through the said village of Rockland, the
water of Tolman':5 Pond, so called, situated in Rockland and
Camden, by pipes sunk below the bottom of its outlet; and
nrny also take and hold by purchase or otherwise, any land or
real estate necessary for laying and maintaining aqueducts for
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conducting and discharging, disposing of, and distributing water,
and for forming reservoirs. But nothing in this act shall be taken
or construed to prevent the owners of mills, or of mill privileges
on the stream flowing through the outlet of said pond, from
using the water thereof in the same manner that they now do or
have heretofore done; hut said mill owners shall not nor shall
any other person or pe1·sons, be permitted, either hy cutting
below the pipes of said corporation, or in any other way to
withdraw the water or obstruct the water \Vorks of said
corporation."
There are other provisions authorizing the construction of an
aqueduct from Tolman's Pond through the city of Rocklarnl, and
for securing and maintaining resenoin,, and distributing wnter
by means of pipes throughout the city; for regulating its use
and establishing rents; for the payment of damages a<..:cruing to
mill privileges and mill owners on the stream flowing through the
outlet of the pond, and for the taking of land or excavating
through the same for the purpose of laying clown pipes.
Under the authority tlrns grunted this corporation constructed
works and introduced water into the city.
By a subsequent act of the legislature, ( c. 79, Special Laws
of 1861,) amendatory of the plaintit[,' charter, this company was
authorized ''to take, hold and convey," in the manner provided
in the original act, "as well the water of Oyster River Pornl in
Camden, as of Tolman's Porn.I, into and through the city of
Rockland and town of Thomaston, and also from the city of
Rockland into the towns of Camden and South Thomaston, not
exceeding one mile from the boundary line of said Rockland~
and the corporation slrnll have the same right!::!, powers and
privileges and be subject to the liahilties, limitations and
conditions and be answerable to parties injured thereby in the
same manner in respect to taking and conveying the said water,
as are provided for in said act, in re~peet to taking and
appropriating the water of Tolman's· Pond."
The second section of this act is in these words : "The ~aid
corporation is hereby empowered to take, use and appropriate
watel· from both or either of said ponds, for supplying the
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people of said city and towns with pure water and for all
necessary and useful purposes subject to the liabilities provided
for by said act."
In 1885, the legislature granted an act of incorporation to the
defendant company hy the name of the Camden and Rockland
Water Company, ''for the purpose of conveying to and supplying
the towns of Camden, Thomaston, South Thomaston and the
city of Rockland with pure water for domestic and municipal
purposes, the extinguishment of firns, supplying of shipping and
the use of manufactories."
By the provisions of this act the defendants are authorized, for
the purposes aforesaid, ''to take, detain and use the water of
Oyster River Pond and all streams tributary thereto in the
tmvn of Camden," etc. Authority is also given for erecting and
maintaining <lams and re:;ervoirs, laying down and maintaining
pipes and aqueducts necessary for accumulating, conducting,
discharging, distributing and disposing of water and forming
proper reservoirs, for taking and holding by purchase or otherwise lands or real estate neces:::.ary therefor, and for the payment
of damages for property taken.
Prior to the filing of the plaintiffs' bill, the defendants had
purchased iron pipe, castings and materials necessary for the
construction of their works, and had entered upon the construction of the same. They had also entered into a written contract
with the city of Rockland for the term of ten years, to supply
the city with pure water for domestic and municipal purposes
and the extinguishment of fires. The defendants have since
completed their works and extended them into the towns of
Camden and Thomaston, and are supplying the citizens of
Rockland, Rockport, \Vest Camden and Camden village with
pure water.
The plaintiff corporiltion bus never used or undertaken to use
or appropriate the water of Oyster River Pond. and the case
shows that the supply in Tolman's Pond is sufficient for all its
purposes.
The question which is presented to the court, under the claim
set up by the plaintiffs, involves the validity of the charter of
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the defenJant corporation - whether the act of incorporation
authorizing the defendants to use the water of Oyster River Pond
for the purposes named is valid, or void as impairing the obligation of contract between the ~tate and the plaintiff corporation.
This act authorizing the defendants to supply the citizens of
Rockland ·with pure water nppcrt:iins to purpose:-, of public utility.
It emanates from the legisltttivc power of the state, and must he
held to have the force of law, unless in p,tssing it the legislature
exceeded its powers, or it is found to be in violation of some
provision of the constitution oft.he state or United States. ·
The contention in behalf of the plaintiffs is, that the acts of
1850 and 1861, together with what was clone in pursuance of the
:-;ame, constituted an executed contract which is binding on the
state, and that the subsequent grant from the legislature of the
defendants' franchise, rights and privileges, impairs the obligation
of that contract, and brings the case within the contract clause of
the constitution of the U nitod States, ( Art. 1, § 10,) and of this
state. (Art. 1, § 11.)
Unquestionably the state in the exercise of her sovereignty
may contract like an individual and be hound accordingly. The
cases are numerous in support of this principle. For more than
seventy years it has been settled in this country that acts of
incorporation, when granted upon a valuable consideration,
partake of the nature of contracts within the meaning of that
clause of the constitution of the United States which declares
that no state shall pass any law impairing the obligation of
contracts. The Binghamton Bricl,qe, 3 "Vall. 73; Charles
River B1·idge v. Wcunn Bridge, 11 Pet. 527 ; State v. 111. C.
R. R. Go. 66 .Maine, 494; lVilniington Railroad v. Reid, 13
Wall. 266; Stone v. 11lissi8sippi, 101 U. S. 816; State v.
Noyes, 47 Maine, 205. This principle was settled many years
ago in Dart(nouth College v. JVooclwai·d, 4 ·wheat. 518. And
when rights have hecome vested under them, the authority of
the legislature to disturb those rights is at an end; nor can any
subsequent act control or destroy them, unless such pcnver is
reserved in the act of incorporation, or, what is equivalent, in
VOL. LXXX.
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some generul law in operation nt the time the act was passed.
I-Iolyoke Oompany v. Lym,an, 15 vVull. 511; Tomlinson v.
Jessup, Id. 457.
The question, therefore, to he determined in cases of this
kind, where legislative interference is claimed, is whether such
interference does in fact_ impair the obligation of the contract.
For there may be legi-:,lation such as to injuriously affect the
interests of those with whom such contract exists, and yet
impair no obligation of contract. Thus it has been held that
where a state by act of incorporation confers no exclusive
privileges to one company, it impairs no contract by incorporating a second one with powers and privileges which necessarily
produce injurious effects and consequences to the first.
Turnpike Oompany v. State of 1.11m·yland, 3 Wall. 210. The
misfortunes which foliow in such cnses, as the court aptly
remark:, in that case, ''may excite our sympathies, but are not
the subject of legal redress.''
Such was the doctrine Jnid down in Charles River Bridge v.
Warren Bridge, supra; and which from that day to this has been
sustained by the courts of last resort in this country. Union
Bricl,qe Co. v. Spaulding 63 N. II. 298; Tuckahoe Canal Oo.
v. Tuckahoe R.R. Co. 11 Leigh (Va.), 42. The recent cases
of Lehigh Water Go's. Appeal, 102 Penn. St. 515, 528, and
Lehigh fVate1· Co. Y. Easton, 121 U. S. 391, are directly
in point.
In considering the question whether the legislature has
transcended its powers by the act of incorporatian of the
defendant company, with the rights and privileges therein
contained, it becomes necessary to construe the legislative acts under
which the plaintiff, assert their claim of exclusive right. For, notwithstanding the plaintiffs' Rct of incorpomtion became a contract
between the state, acting in its sovereign capacity. and the
corporation, founded upon mutual considerations, yet, if no
exclusive right was conferred by legislative grant, such as the
plaintiffs claim, then the act of the legislature incorporating
the defendant company is valid, because no obligation of contract
is thereby impaired. Bridge P1·oprietors v. Hoboken Co. 1

WATER CO. V. WATER CO.

563

Wall. 145; Lehi,qh Water Go. v. Easton, 121 U.S. 391. Nor
will equity interfere by injunction to restrain the operations of
persons claiming the right to exercise a similar frnnchise under
legislative authority. High on Injunc. § 902.
What construction, then, is to be given to the plaintiffs'
charter? Does it in terms or by necessary implication confer
those exclusive rights asserted by the plaintiff.-,? ·while it is
the accepted doctrine that all grants are to be construed
according to the intention of the parties, yet there are certain
general rules of construction by the light of \Vhich such contracts
are to be examined. These rule3 are well settled h_y numerous.
authorities. One is, that in all grants b_y the government to,
individuals or corporations, of rights, privileges and franchises,.
the word:-3 are to he taken most strongly· against the grantee,
contrary to the rule applicable to a grnnt from one individual to.
another. Another rule is, that one who c;laims a franchise or
exclusive right or privilege in derogation of the common rights
of the public, must prove his title thereto by a grant clearly and
definitely expressed, and cannot enlarge it by equivocal or·
doubtful provisions, or probable inferences. ~~Every reasonable·
doubt is to be resolved adversely. Nothing is to be t:1ken as.
conceded but what is given in unmistakable terms, or by :m
implication equally clear. The affirmative must he shown.
Silence is negation, and doubt is fatal to the claim. This doctrine·
is vital to the public welfare." Fertilizing Go. v. Hycle Park,.
97 U. S. 666. '~Repeated decisions of this court," remarks ~fr.
Justice CLIFFORD in Holyoke v. Lynian, 15 Wall. 512, ''have·
established the rule, that whenever privileges are granted to a.
corporation, and the grant comes under revision in the courts,.
such privileges are to be strictly construed against the corporation and in fiwor of the public, and that nothing passes hut what
is granted in clear and explicit terms. '\Vhatever is not
miequivocally granted in such acts is taken to have beeii withheld,
as all acts of incorporation and acts extending the privileges of
corporate bodies are to be taken most strongly against the
corporations." Rice v. Railroad Go. 1 Black. 380; Newton v.
Commissioners, 100 U. S. 561; Oliarles River Bridge v.
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Warren Bl'id,qe, supra; Convnissioners, &c. v. Flolyolce Wate1·
Power Co. 104 Mass. 449 ; Attorney General v. Janwica Pond
Aqueduct Co. 133 Mass. 365.
Applying the foregoing rules to the charter of the plaintiff
,corporation, and the amendatory act of 1861, the result is
:1dverse to the plaintiffs' claim.
No language expressly
,conferring any exclusive right is to be found in either act. The
word exclusive no where appears. Neither do any words
synonymous therewith. Nor is there in either of the acts
anything in terms prohibiting the legislature from chartering a
rival corporntion. If the plaintiff.-, have an exclusive right to
the water in eithei· of those ponds, or if the legislature is
;prohibited from grnnting a charter to a rival corporation with
simil:u· rights, it mu-,t result from inference or implication. This
,corporntion was created for a definite and specific purpose - for
conveying to the city of Rockland a supply of pure water: That
supply was for purposes expressly limited. The language of the
,ehnrter is plain and clear upon that point. It was to be ~'a
8upply of pure water for domestic purposes, extinguishment of
.:fires, and the supply of shipping in the harbor of Rockland."
The water which, b_y the term'3 of the charter, the company was
;authorized to take and use was for certain specific :rnd defined
irrnrposos, and beyond that tho plaintiffs were not authorized to
go. By that charter they had no right to take or use the water
!for the purpose of propelling machinery. The right which they
acquired from the state was a franchise right to so much water
as was necessary for the ' purposes aforesaid." vVhen those
purposes were fulfilled or satisfied, this company could not
lawfully hold the whole pond and thus eliminate the express
provi::;ion of the legislature limiting their rights. This franchise
right was not an exclusive right- a right by title or property
right to the entire body of water of Tolman's Pond,- but only
to so much thereof as was required for those purposes specified
in the charter. Any other construction would render nugatoi·y
the limitation by which the company was prohibited from usrng
the water for the purpose of propelling machinery.
1
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Among numerous authorities which might be cited sustaining
these views, the ease of Bailey v. lVob-uni, 12G Mass. 420,
furnishe:-:; an illustration. There the town of ,v oburn by specinl
act of the legislature was authorized 11 to take, hold and convey to,
into and through said town the waters of Horn Pond, so called ;
in Woburn, or the waters of any other pond in "\\robum,"
for the purpose of supplying its inhabitants with purn water. In
that case as in the one before U8 an exclusive right to all the
water in the pond was claimed, but the court held otherwise,
saying: :1 But this construction is not correct. The t<,wn enn
take only so much water as is required for the purpo:-;es named
in the act."
But in support of their claim of exclusive right to the water of
Tolmau'1'i Pond, the plaintiffs rely upon the language of the last
clause of section thrne which is in these words: i: But nothing in
thi~ act shall he taken to prcve11t the owners of mills, or of mi 11
privileges on the stream flowing through the outlet of sai(l pond,
from using the water thereof in the same manner that they now
do or have heretofore done; but said mill mvners shall not, nor
shall any other person or persons, he permitted, either by cutting
below the pipes of said corporation or in any other way to
withdraw the water or to obstruct the water wmks of said
corporntion "
Conceding to the plaintiffs the most favorable construction
which this language warrants, yet we arc incli11ed to the opinion
that no such exelusive rights are reserved to the plaiutiff8 as
contended for.
This clause in the seetion referred to has
particular reference to the righb aud duties of the owners of
mills and mill privileges upon the stream flowing through the
outlet of the pond. The language employed shows that it was
the purpose of the legislature to prntect this company against
the acts of the mill owners upon the stream. This clause in the
section has reference to a particular cla88 of individuals. It defines
their rights, permitting them to u1:,e the water nat urnlly flowing
through the outlet of the pond, but declares that they shall not,
either by cutting below the pipes of the corporation or in any
other way withdraw the water or obstruct the water works of
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said corporation. In order therefore to effectually guard the
corporation again:-;t any person representing such mill owners,
whether servants or employes, not only the mill owner:-; but all
per::;ons are prohibited from doing it by cutting below the pipes
or in any other manner. The language of the prohibition in its
broadest :rnd most general sense, if standing alone, would have
a very different signification from that in the connection in which
it is found. In thi~ connection it, in terms, includes ''any other
person or persons," prohibiting them ''either by cutting below
the pipes of said corporation, or in any other way, to withdraw
the ,vater or to oh:,truct the water works of snid corporation."
But these general words, in the conneetion in which they are
used, undoubtedly refer to the particular class or subject matter
in question, rather than indicate un intention of depriving the
legislature of the right to grant the use of this water, not
require<l for the purposes named, if public necessity should
require it. The maxim, noscitu1· a 8ociis, may well be applied
here. It is frequently applied in the construction of statutes,
the meaning of wordtS, and consequently the intention of the
legislature, being ascertained by refernnce to the context. In
accordance with this principle it is laid down in the text books
and decisions that "language, however general in its form, when
used in connection with a particular subject matter, will be
presumed to be used in subordination to that matter." Story's
Agcmcy, § § 21, G2. Erne1·son v. E. & .N. A. Railway, 67
Maine, 393; Mm·ston, Petitione1', 79 Maine, 36; Broom's Legal
:Maxims, 523*. In Regina v. Gl1ewortlt, 4 Best & Smith, 932,
(116 E. C. L. 930,) speaking of this principle CocKBURN, C. J.,
says: "Then there is a general expression 'other person \Yhatsoever ;' but, according to a well established rule in the
construction of statutes, general terms following particular ones,
ttpply only to such persons or things as are ejusdeni genel'is
with those comprehended in the language of the legislature." So
in Allen's Appeal, 32 P. F. Smith, (Pa.) 302, the words of an
.act giving a preferei1ce for wages to persons employed ''in any
,vorks, mines, manufactory or other business," &c. were
,construed to apply only to any other business eJuscleni generis.
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By the amendatory act of 1861, the plaintiff corporation was
authorized to take, hold and convey~ ~~in the manner provided for''
in the original charter. 11 as well the water of Oyster River Pond
in Camden as of said Tolrnan's Pond," and was to have the same
rights, powers and privileges, and he subject to the same
liabilities, limitations and conditions, and be answerable to parties
injured thereby in the same manner in respect to taking and
conveying the said waters, as are provided for in said act, in
respect to taking and appropriating the water of Tolm:rn's Pond.''
Authority is also granted nto take, use and appropriate ·water
from hoth or either of said ponds, for supplying the people of
said city and towns with pure water," etc.
Irias much as the controversy between the parties is in reference
to the defendants' use of the water in Oyster River Pond, the
language of this act is important in determining the intent of the
legislature, and ascertaining the plaintiffs' rights therein.
The plaintiffs' claim of exclusive right to this water is based
upon what they assert to he their rights by legislative grant in
Tolman's Pond, for by the aet of 1861, they are authorized to
take, hold and convey the water of Oyster River Pond only :1 in
the manner'' and ~\vith the same rights, powers and privileges" as
are provided in the original act with reference to the water of
To1man's Pond.
If the plaintiffs' position is correct, that an exclusive right to
the water of Oyster River Pond b, grunted b_y the provisions of
the act of 1861, then all the water of this pond beeame theirs
by force of the act itself, excluding necessarily the i<lea of any
future '~taking and appropriating" hy them. But the legislature
in explicit terms refers to the plnintiffs as ''taking and
appropriating"- :'to take, u::.e and appropriate water from"h!ngunge entirely repugnant to and inconsistent with the idea that
the title to all this water was vested in them and required no
act on their part to reduce it to pos8ession. 'Webster defines
pond as "a confined, or stagnant, body of fresh water." It is
the body of water which composes u pond. The legislature has
authorized the plaintiffs :ito take, use and appropriate water from/'
Oyster River Pond, for the purposes de8ignated,- language
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implying separation, as well as future action on the part of the
plaintiffs, rather than immediate title to the whole corpus.
It cannot, therefore, by nny fair constrnction be said that the
legislat uro intended to grant to the plaintiffs the absolute title to,
or property in, the water of this pond with no further act to he
done by them. Such intention must be clearly expressed or
necessarily implied to have that effeet, and not he left to he
discovered hy astute construction and lame inferences. Had it
been the intention of the legislaturn to gr:tnt exclusive privileg·es, it
could have been easily done in clear and definite language instead of
being left to be inferre<l. On the other hand the language of the
act clearly negatives any such intention. It was a franchise right
only which was grnnted hy the state, and which authorized °this
corporation ''to take, use and apprnpriate" so much of the water
from this pond HS might be rnquired for the particular purposes
1rnmed in the act. BailP!J v. }Voburn, supra. In so much only
as was thu-; required, taken and appropriated would the plaintiffs
have a vested right.
There was no surrender on the pa rt of the state of the right
to grant other franchises of a similar character, if the interests
or necessities of the public required it; and hence there ,vas no
impairing of the obligation of any contract with these plaintiffs
in granting to this defendant corporation the franchise rights
which they pos:--.ess.
It will be observed that the authorities to which our attention
has been eallcd, where the court has interfered to protect
grants or franchises, the language of the nets has provided in
explicit terms that the grant \Vas exclusive. They are not
analogous to the case at bar. They are Piscataqua Bri'd,qe v.

N. H. Brid9e, 7 N. H. 35; TVest Rz'ver Bn'd_qe Uo. v. Dix, 6
How. 530; Boston and Lowell Railroad v. Saleni and Lowell
Raifroad, 2 Gray, 1; The B,·idge Proprieto1·s v. The Eloboken
Uo. 1 Wall. 116; The Bin,qhmnton Bn'd_qe, 3 \:Vall. 53, 73; New
Orlearu~ Gas Co. v. Lowisiana Light Go. 115 U. S. 650; New
Orleans Wcitel' W01·ks Go. v. Riven;, do. 67 4; Louisville Gas
(_}o. v. Citizens' Gm~ Go. do. 683, 687; St. Tamniany Wate1'
Works v. New Orleans Watet lVorks, 120 U. 3. 64. None of
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these cases militate again~t the doctrine expressed m this
opinion.
The facts before us show that at no time since the organization
of the plaintiff corporation has there been a ·scarcity of water in
Tolm,tn's Pond, or any necessity of connecting the two hy
aqueduct or otherwise to increase the supply in that pond. On
the contrary it appears that· there has been, during nll these
years, an average <lepth of ahout six feet of water above the
plaintiffs' outlet pipe. This pond has an area of three hundred
and thir,ty acres, with a yielding capacity of four and a half
million gallons in every twenty-four hours. Large quantities
have continually run to waste from the outlet of the pond, and
the evidence is conclusive that there has always been much more
water than has been required for the purposes of the plaintiffs'
grant.
Oyster River Pond lies three miles distant from the other, :rnd
has an area of one hundred and five acres, ·with a daily yielding
capacity of one million gallons.
More thnn twenty-five years have elapsed since the privileges,
conferred by legislative enactment, were given to the plaintiffs,
and yet no necessity has been shown, or attempt been made
by them, to take or use the water of Oyster River Pond. Nor
do the facts show that the defendants, in the exercise of
their franchise rights, are using any water necessary for the
plaintiffs' works.
They claim no rights to the water of
Tolman's Pond. That it, left to the entire use of the plaintiffs
for the purposes set forth in their charter.
The plaintiti\;' charter wa8 grnnted after the enactment of the
general statute of 1831, c. 503, (R. S. c. 46, § 23,) reserving
to the legislature the power to amend, alter
repeal at pleasure
all acts <~f incorporation afterwards passed, HS if they contained.
express provision to that effect, unless there should have been
inserted therein an express limitation to the contrary. But we
do not, in the view we have taken of the case, consider it
necessary to decide how far the rights of either party might he
affected by this statute. It is not necessary in the determination
of this case upon the facts presented.

or
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There are no ground::, upon which the plaintiff~.., are entitled to
the relief which they claim.

Bill dismissed with costs jm· defendants.
PETERS, C. J. ,vA.LTON, VIRGIN, LIBBEY and HASKELL, JJ.,
concurred.

STEPHEN P. LANE, in equity, vs. MARY F. S. LANE und others.
York.

Opinion November 19. 1888.

Trust. Husband and wife. Equity.
A grantor conveyed real estate to a person who immediately conveyed the
same to the first grantor's wife. It was one transaction, and no consideration passed from either grantee. Several years afterwards the wife wrote
her husband substantially this : '' The land I intend to take care of myself.
I told you at first you could have it back, but I changed my mind, and shall
sign no more deeds."
Held: That these words, as between husband and wife, do not furnish sufficient
evidence of an express trust.
Held, further, that a trust is not implied by the transaction; because no
consideration was paid by the husband for a conveyance to his wife; and,
further, because, if there had been such consideration, the presumption
would be, that the husband intended the conveyances as a gift to his wife;
and the evidence does not overcome this presumption.
A complainant cannot recover money by a bill in equity, which he failed to
recover in an action at law, where the law, as well as equity has jurisdiction
of the claim.
Where a wife, during the marital relation, purchases railroad stocks in her
own name, with her husband's money, acting as his agent, he may, after they
have been divorced from each other, recover the stocks, or their value, from
her by equitable remedy.

ON report.

Bitl in equity.
The opinion sufficiently states the facts.

Edward P. Payson and Wrn. M. Payson, and G. JV.
Goddard, for the plaintiff, contended that the case show-ed :
1st. An express trust created by parol and proved by ''some
writing." "Some writing" means any writing however informal
from which the existence of the trust in the estate and the terms
of it can be sufficiently understood, whether it was intended by
the signer as such or not." McUlellan v. _._McClellan, 65 Maine,
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500; Pomeroy on Equity, § 1006-1007, and notes. It may be
a subsequent writing. Ibiclem.
Trust may be incidentally recognized or admitted in a letter.
Kingsbury v. Burnsicle, 58 Ill. 310, in which the whole subject
is very thoroughly considered. And see Johnson v. Ronalds,
Adm. 4 Mu'nf. 77; 57 N. H. 43.
2nd. A resulting trust. The law is established, that when
the legal title is taken in the name of one person and the
consideration is furnished by another, u. trust results in favor of
the latter. That the trust arises by operation of law and may be
proved by parol evidence.
Defendant received the real estate by deed from M. D. L.
Lane, the consideration of which was the conveyance of the
same premises to M. D. L. Lane by plaintiff with a request
accordingly. How a consideration is paid whether in money or
bond, or nny other thing of value, matters not. ~~n is sufficient
that it (payment) wns made in such manner as to induce him
(the third party) to convey." Dwinel v. Veazie, 36 Maine,
512. Professional services are sufficient. 4 Nev. 280.
The presumption of advancement arising from the fact that the
grantee was the wife of the party paying the consideration may
always he, and has been here rebutted. The technical rule of law
that a grantor shall not dispute his own deed is irrelevant.
Later decisions allow him to contradict the acknowledgment
of consideration for all purposes except to raise a resulting trust.
Goodspeecl v. Fuller, 4:6 Maine, 141. An absolute deed may
even be shown to be a mortgage. Reed v. Reed, 7 5 Maine, 264.
The court has said however, that any kind of consideration is
sufficient. Dwinel v. Veazie, ,-;upra.
In 114 Mass. Gould v. Lynde, the point here presented was
not raised, the court did not consider it all. In New York in a
late case decided in 1882, upon facts very similar to this
case, though not so strong the court found a trust and granted
relief. B£tter v. Jones, 28 Hun. 492.
3rd. A constructive trust. vVhenever a trustee or person
clothed with a fiduciary character takes advantage of the
relationship and thereby acquires the title or use of the trust
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property, then a constructive trust is imposed upon the property.
2 Pomery Eq. § 1052; Foote v. Foote, 58 Barb. 258.
This principle is applied to all abuses of confidence whernhy
the one in whom the confidence is imposed, obtains an undue
advantage. 1 bidem.
If one party makes use of some confidential relation to obtain
the legal title upon more advantageous terms than he could
otherwise have done, equity will convert such party into a
trustee. Perry on Trusts, § 1G6.
vVhenever two persons stand in such relation that while it
continues confidence is necessarily reposed by one, and the
confidence is abused to obtain an advantage nt the expense of the
confiding party, the person so availing himself of his position
will not be permitted to retain the advantage, although the
transaction could not be impeached if no such confidential
relationship had existed. Tate v. Willimnson, L. R. 2 Ch.
Ap. 61.
The ~ourt will not permit the grantee to retain the beneficial
interest if there was nialct fides on his part. Lewin on Trusts,
145, 180 and cases cited.
A conveyance to wife of the grantor on the understanding that
she would hold for him and convey to anyone he should dm,ire,
or to him, raises a trust. Bartlett v. Bartlett, 15 Neb. 594.
Fraud vitiates all deeds. Boegle v. Dents, 55 Pa. 369, and
see 6 Watts & S. (Pa.) 97; ilfannin,q v. Hayden, 5. Sawyer
Cir. Ct. 360; Harden v. Darwin, 66 Ala. 55 ; Willanl v.
Willal'd, 56 Pa. 119.
Constructive irnsts arise by operation of law and are not
within Statute of Frnuds. 2 Porn. Eq. l008.
Parol evidence is admissible to show intent of parties to a deed
and prove a constrnetive trust. Hos.ford v. Merwin, 5 Barb.
51. The fraud need not exist at the time of original conveyance.
It may arise subsequently, whenever the trustee wrongfully
refuses to perform the trust. In Barrell v. Hanrick, 42 Ala. 60,
the court say ''that in avoidance of a fraud parol evidence
may be engrafted on an instrument that purports to be absolute
bn its face," notwithstanding the Statute of Frauds ''for although
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there is no fraud in the execution in the dee<l if it he afterward
converted to a fraudulent purpose or one wholly different from
the one intended by both parties at the time of its execution,
equity ought to interpose." Where a person has parted with a
valuable property upon the faith of a verbal contract, equity will
not allow the other party to retain the property so obtained to
consummate the frau<l. The Statute of Frauds does not apply.
Traplta,r;en v. Bw·t, G7 N. Y. 35.
Parol agreement to reconvey on demand wns admitted by
defendant. Original conveyance was by deed reciting consideration paid but none was paid in fact. Held Statute of Frauds did
not apply, and relief was granted.
Haigh v. l1eye, 41
L. J. Ch. 567.
Conveyance was upon parol agreement that <lefendant should
reconvey if plaintiff ,vas not convicted of bigamy. Defendant
denied agreement ancl set up Statute of Frn"uds. Held Statute
did not apply and relief was grantecl. 35 Beav. 208.
In thmm cases the fraud arose after the conveyance, the
subsequent refu:-3al to keep a prior parol agrnement. See also
Rudkin v. Dohman, 35 L. T. (N. S.) 791; Booth v. Turle, 1
Rep. lG Eq. 182.
The testimony in the case at bar shows beyond question that
defendant obtained the legal title to thiti property only by being
the wife of the plaintiff. \Vhcn therefore, she terminntecl that
relationship without his consent, hy reason of which only ~he
obtained the property, she also terminated the trust that
depended upon such relationship. A trnst ceases with the
purpose for whid1 it was created. Bellinge1· v. Shctfe1·, 2 Sand.
Ch. 2~)3.
Tb0 In w is well settled that if a woman ( or a man) being
possessed of real or personal estate, and being about to marry
make6 a conveyance of sucl~ estate without the knowledge or
consent of the other party to the nrnrriage contract, before
maniage, it is such a fraud upon his marital rights as equity will
relieve against. Leach v. Duval, 8 Ilush. (Ky.) 201; Logan
v. Sinnnins, 3 Tred. (N. C.) 487; Tucke,· v. Andrews, 13
Maine, 124; Kin[/ v. Cotton, 2 P. ,vm. 357, 67 4.
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Is it nny less a fraud upon his marital rights first to obtain his
property as his wife on the understanding that the relationship
will continue and then desert him and still retain the property?
The evidence abo shows an absolute promise on her part to
reconvey the premises, and so much confidential relationship
coupled with a promise to reconvey.
Wood v. Rabe, 96 N. Y.
414. A constructive trust is raised whenever the conveyance
was obtained under a promise to convey to a designated person
or to reconvey to the gmntor. 2 Pom. Eq. and cases supm.
In Stone v. Woocl, 85 Ill. 603, a wife received a deed from
her husband under a promise to sell, pay his debts and return
him the surplus. Instead she used it for her own private <lehts.
The court granted relief; saying the husband would be estopped
if he had intended vesting the title in her to hold as her sole and
separate property, but he never intended such result and that
when either party becomes untrue to his or her marital duties
and by fraud obtains an unjust advantage over the other, equity
will as readily afford relief as between other persons.
And finally without further specific authority than is found in
a reasonable application of eq uitahle principles to the marriage
relationship, this court might we11 hold that the free right of
contract and conveyanee between husband and wife, coupled
with a facility of divorce, imch a:-, existe<l under the civil law,
require a proportional exercise of these principles, lest equity
become incompetent to keep pace with i5ociety, and fail to adjust
itself to new phases of ''fraud, accident and mistake."

Wilbur F. Lunt, for the defendant, cited: Smith v.
1l1.'Ioer, U \Yheat. 532; Hendrickson v. Hinkley, 5 McLean,
211; Gowan v. Wheeler, 25 Maine, 273; Alsny v. Daniels, 4
Atl. Rep. 755; Kurtz v. Oarr, (Ind.) 5 N. East. Rep. 692;
Radford v. Folsom, 3 Fed. Rep. 199 ; Bachelder v. Bean, 76
Maine. 375; Brooks v. O'llara, 8 Fed. Rep. 529; Rev. Stats.
c. § 11; Edqerly v. Ed,gerly, 112 Mass. 175; Gomerai8 v.
Wessel/weft, 114 Mass. 550; Titcomb v. Jfon·ill, 10 A1len, 15;
Gould v. Lynde, 114 Mass. 366; Dickenson v. Davis, 43 N.
H. 647; 2 Pom. Eq. § 1041; Osborn v. 0.-;born, 29 N. J. Eq.
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385; 1 Howard, 189, 168; 8 Howard, 210; See also 2 Abbott's
No. 1 Digest, 391; Jouzan v. Toulmin, 9 Ala. 662; Pickering
v. Pickering, 38 N. H. 400; Stevens v. Stevens, 70 Maine, 92;
1 Perry on Trusts, 191-192; Chesterfield v. Jansen, 2 Ves.
155; Gale v. Gale, 19 Barb, 251; 1 Fonbl. Eq. B. L. C. 2, §
3, note R; Blod,7ett v. Hildtet!t, 103 Mass. 484; Roddy v.
Roddy, 3 Neb. 96; Barkley v. Lane, 6 Buch. Ky. 587; Vol.
7. North East. Rep. 95; Ahrencl v. Odiorne, 118 Mass. 261;
Tat,qe v. Tat,c;e, 25 N. W. Rep. 596; Randall's Adm. v. Randall,
9 Wi~. 379; Licknian v. Hardin[!, 65 Ill. 505; Fi"tzgeralcl v. Fitzgerald, 100 Ill. 38fi ; St. Patricks Catholic Church v. Dalet et al.
4 North East. Rep. 241; Falsken v. Harhend01:f, 7 N. W. Rep.
749; Allen v. Withrow, 3 U. S. Ct. Rep. 524; Lau,qhlin v.
Mitchell, 14 Fed. Rep. 382; 1l1.e1·iuitz v. Flor-ing, 2 North East.
Rep. 529 ; Ingham v. Burnell, 2 Pac. Rep. 804; Slwfte,· v.
Huntington, 19 N. W. Rep. 1 L; Bwnpus v. Bu1npus, 19 N.
\V. Rep. 29.
PETERS, C. J.
The complainant was married to the principal
defendant in 1841, they living together until 1870, and after that
time separately until 187 4, when she obtained a divorce.. The
complainant first knew of the divorce in 1880. In 1868, he
conveyed to her, by means of a deed from himself to a brother
who conveyed immediately to her, certain valuable real estate in
Saco. She also got into her possession some thousands of
dollars of his money, which came from his earnings and from
debts due to him.
In 1882, he conunenced against her an action of money had
and received, to recover his money in her hands, including rents
collected by her from the real estate. A referee, who heard the
case, hesitating about what rules of law should govern their
claims on each other, the case came to this court for instructions,
as appears in Lane v. Lane, 7G Maine, 521. It was held, in
that case, that the rents were not recoverable in an action of law,
and that the value of specific articles of personal property of
his, withheld by her from him, could not be recovered in that
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form of action, hut that his money in her hands could be; and
that the same rules would govern which applied ordinarily to
the relation of principal and agent, so far as related to his
property remaining in her possession at the <late of the divorce.
This bill was afterwards brought to obtain a reconveyunce of
the real esttlte, and personal property in her hands, and to
recover the money. She died after the case was submitted to
the court, and before a decision was rendered. By a subsequent
ngreement, made a part of the case, between the complainant
and the administrator of the wife as well as with all her heirs,
and the legatees a11d devisees in a will left l>y her, which is of
doubtful validity, all these persons, none other b~ing pc,ssibly
interested, have come into court as partie-,, and submit the case
anew on the evidence previously prepared, and the matters
stated in their stipulation, and the complainant and all parties
defendant ask that all questions may he finally settled, without
any bill of revivor or of supplement or any additional pleadings.
It is therefore desirable that all differences be thus judicially
adjusted.
It is contended that the real estate was held by the wifo on an
express trui:;t for the husband. \Ve do not think an express trust is
proved. There must be wl'itten evidence of it. The writing
relied on is a letter whieh she wrote him in ans\ver to communications from him. She says, in letter dated July 25, 1873,
''Stephen: The deeds received. I shall sign the Virginia property
for the reason you gave. The Saco property I intend to take
care of myself, unle::-s John wants it enough to pay me ten
thousand dollars for it, cash down. I told you at first you could
huve it haek, but, after learning wlrnt I did three years ago, I
changed my mind, and now shall sign no more deeds, and do not
wish to he trnuhled in this way again. If I am, I shall place
myself in a position where I cannot be, and have my support.
M. F. S. Lane."
The words of this letter might, perhaps, be regarded as a
sufficient declaration of a trust, had the parties stood in the
attitude of strangers to each other; combined with the fact that
no pecuniary consideration w:as paid for the property by the
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grantee. \Ve think otherwise of it, ns a communication to a
husband from his wife. There may be no good reason why a
stranger should hold as his own the real estate of another without paying a consideration for it, while there may be good reason
why a wife should receive a title to her husband's property without
any valuable consideration being paid therefor. A man is likely
to give real estate to his wife or children, and not to strangers.
There are strong moral and family considerations for the one act,
and ordinarily no motive for the other. As between the husband
and wife, the letter shoulcl not he construed us containing an
admission that the property was his and not her own. They
were not carrying on business transactions with each other. The
letter expresses no obligation. Its tone is the reverse of it. It
states no time when or terms uncler which she had said he might
have the lands back. It gave no information of the circumstances
which led him to convey to her. It was not at all inconsistent
with her right to hold the property, as a gift to herself, that she
had said at some time that he coulcl have the property back. She
was declaring what she would accord to him as a favor, not as a
right. VVe do not understand that she meant, by using the
expression ~~at fir:-;t," that she made any prnmise at the time when
the conveyance was nrncle to her. That is not pretended. The
fair inference would be that she had so said, at some date after
the deed passed and prior to the date of writing the letter.
There arc even less grouncls for saying that an implied trust,
us to the real estate, has been established by the evidence. The
complainant, on this point, relies on ~he equitable principle that,
in ordinary cases, where land is conveyed to one person and
another pays the consideration, a re::-;ulting trust will he
presumed in favor of the one paying the com,ideration. \Ve
think that principle is not applicable to the present facts. This
was not a transaction of that kintl. Here no consideration was
paid to the person who conveyed to the wife. The transaction
was in effect the same as if the deed had been made directly from
husband to wife. The papers in the case diselose that the complainant conveyed to his brother by deed dated August 18, 18G8,
and the brother conveyed to complainant's wife by deed dated
VOL. LXXX.
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August rn, 18G8, but hoth deeds were acknowledged on August
1~)th, and were recorded at the same instant in the registry, on
December 28, 1868. No money or other valuable consideration
passed. The complainant was not a purchaser, nor his brother a
seller. It was the hu:-:;band's conveyance through the brother.
But the rule, invoked in behalf of complainant, does not
apply for another reason. The presumption applies only ,vhen
the transaction is between strangers, where there is neither legal
nor moral obligation for the purehaser to pay the consideration
for another. The mle is reversed in it::-; application between
husband and wife,. and also between father and child. As
between such parties, the presumption is, that the payment, hy
husband or father, fen; property conveyed to wife or child, is an
a<lvancement or gift. A man is not permitted to bestow property in this way to-day, and take it back to-morrow. If he makes
his wife the owner, onlinarily he must abide by her ownership.
This tloctrine is declared in positive terms, and fortified by many
authorities, by the author, in 2 Porn. Eq. Jur. § 1039 and notes.
It is a doctrine too generally admitted to require argument in
support of it.
No doubt, an implied tru,.;t nrny arise from n. transaction where
the c<m::.iderntion is paid by the husband, while the property is
conveyed to the wife. But proof will be required to overcome
the presumption the other way. The burden will 9e on the
husband to prove such circumstance,.; ns ,vill warrant such a result.
Ste,;en:'{ v. Stevens, 70 Maine, 92. As bearing on the reason
why the wife should or should not retain the property, the parties
have testified rnry divergently. It is oath against oath. Better
that some of the testimony should not be brought into the light.
In any view, however, no stain can be cast upon the wife.
Without going into details, out· opinion is that the 'evidence, on
collateral considerations, leaves the case as it. finds the cnse, and
that neither side makes any change in the effect which attaches
to the ordinary presumptions. The case is much like that of
Ecl,r7erly v. Ed.Jerly, 112 Mas:-,. 175, where the court said: "The
only reasonable inference from all the facts proved is, that while
the husband did not intend to make a gift of the property to his
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wife which w.ould deprive him of all benefit thereof, he did intend
that the use of the estate, and the application of the income
should rest in her discretion." So here, the wife was
in any view no more than a discretionary trustee, with the legal
right to do with the property as she pleased, only that, under
our statutes~ she could not convey it in his lifetime without his
joinder in her conveyance.
The complainant claims to recover money in the wife's hands
at the date of her divorce. He cannot. That claim wa~ foreclosed against him by a judgment against him in the action at
law. He has been heard and had his day on that quc::-tion. The·
law ns well as equity had jurisdiction over that claim. Bachelder·
v. Bean, 76 Maine, 375.
This brings us to consider another claim presented by the·
complainant, wherein, on the evidence we arrive at the conclusion
that he is justly entitled to recover. There can be no doubt,
fr~m the testimony outside that of the parties, as well as from,
their statements, that he passively allowed her to collect the bulk
of his earnings, while he was a clerk and accountant, f<.n· many
years; that she received a considemble sum of money due to him
in notes; that in this way principally she received many
thousand dollars in all; that the understanding between them.
wus that any surplus, left unexpended for family support, should.
be invested in bonds or stocks for him as his property; that,
with his gener:tl but not circumstantial knowledge, she made and:
changed such investments from time to time; and that some
years before divorce, in this way she purchased with her husband's.
money, as his agent, twenty-eight shares of preferred stock in,
the Northern Pacific Railroad Company, and took the certificate
of shares in her own name. The certificate stood in her name
till her death in 1886. In her testimony, she very unwillingly
confessed the transaction, and, as it was, the amount of the stock
was not discovered until disclosed, after her death, by her will,
a copy of which, by stipulation of parties, is made a part of the
case. The complainant, searching in the dark for his properties
in her hands, prays that his monies may be restored to him_, or
property, ~'if the money has been invested or changed in form."
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The title to this stock lrns never before been claimed or contested,
and we think the complainant is entitled to it, or its value.
\Ve at'c not reluctant to reach this conclusion. There will be
justice us well as equity in it. She died childless. Her estate
goes from him and hi.~ heirs to strangers. She dispenses it in
'her will largely to her own brothers and sisters, who are. frorh
aught that appears, able to provide for themselves. The comvlainant is old, and possessed apparently of hut an insignificant
e8tate. She lived upon means which came through him, having
no other, until her cleath, leaving behind an estate probably not
less than seven or eight thousand dollars. Once it was all his.
There is doubt if the divorce was a valid one. Neither
side cares to <1uestion its validity, as it ,voul<l be a two-edged
-swol'd in either\; lrnrnh. \Ve need not ourselves examine for
defects, as it would wol'k no practical difference in the end, if
tho divorce he void, only that such a discovel'y might necessitate
·new 01· supplemental proceedings. The controversies would be
·essentially, if not exactly, the same.
'\iVe think costs better not he allowed. And as it might
,complicate some of her bequests, which her heirs are desirous of
making effeetual, whether valid 01· not, it may he expedient,
instead of requiring tho administrator to tran~fe1· the 8hares
·speeifieally to the complainant, to assess against her estate the
present prnximate value of the shares in money. Their value
may he estimated to be sixteen hundred dollars.

Deaee accorclinyly.
\VALTON, DANFORTH, VmmN, EJIERY and HASKELL, ,JJ.,
concu1Ted.

JoHN F. CHADBOURNE, appellant,
Somerset.

V8.

DANIEL \V. HARDING.

Opinion November 19, 1888.

Insolvent law. Preferences. Partnership.
When two debtors are in insolvency as a firm and al~o individnally, and one
has assets exceeding his own private indebtedness, a firm creditor is interested in the private estate of' the solvent partner, and may contest the
allowance of claims against such estate, presented ·by other creditors.
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The exchanging a note against an insolvent firm for the note of the individual
members of the firm, within four months of the commencement of insolvency
procee(lings by the debtors, the result of which would give the creditor a
larger dividernl on his debt than he would otherwise obtain, operates as a
preference, and the substituted note cannot be ll•gally allowed against the
estates of the debtor-'.

ON exceptions from the ruling of the presiding justice on appeal
from insolvency court.
Proof of debt by Daniel
Harding, against the iudividunl
estate of ,Josiah Holbrook, who was a member of the firm of .T.
& C. D. Holbrook composed of himself and his son Cyrus D.
Holbrook, against whom insolvency proceedings were instituted
November 2, 188G.
The appellant John F. Chadbourne, was a firm creditor, and
appealed from the allowance hy the court of insolvency of the
claim of Harding against the individual estate of Josiah Holbrnok.
It was objected that Chadbourne, being only a firm crellitor, had
no right of appeal under the statute, from a claim allowed
against the individual estate of one co-partner in the finn. Thi8
objection the court considered not well taken, inasmuch as the
individual assets of ,Josiah Holbrook were shmvn to he nwre than
sufficient to pay the individual creditors in foll, and therefore
overruled the same.
It appeared that on August 7, 188G, Harding received a
promissory note for four hundred and eighty-two dollars and
ninety-two cents, of that date, payable to hi;, own order, on
de man<] ,vith interest, signed by C. D. Holbrook and Josiah
Holbrook, which he claimed was given in renewal of a note dated
in 1882 or 1883, and signed hy the same parties for the sum of
about four hundred dollars.
The appellant insisted that this note, within four months of the
Holbrooks' insolvent proceeding:;;, and in fraud of the insolvent
law, was given in reno wal of two notes: one, for one hundred
dollars, signed by C. D. Holbrook and the other for three hundred
dollars signed by the firm of J. & C. D. Holbrook, given for
that sum loaned the firm.
The presiding justice ruled that the giving of 1hesc notes wus
a preference to which ruling the defendant excepted.

,v.
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J1e,Till ancl Oojfin, for plaintiff.
Wcdton and lVcilton, for defendant. claimed : 1st. That this
was not a preference made void hy the insolvent law. 2nd. That
a firm creditm· should not be heard objecting to a claim against
an individual estate. 3rd. That proof was properly made
against the individual estate of tT osiah Holbrook.
Section 29 of c. 70, R. S., must he construed in connection with
§ § 33, 46 and 52 of the same chapter and is of no ·wider scope and
exteirt than they. iiAll these provisions relate to the same subject
matter, the property, and all three aim to protect property of
insolvents from fraudulent disposals." Bump. on Bankruptcy,
( 9th, ed.) pp. 837, 795, 636-7, 397.
In a careful examination of authorities we find no transaction
pronounced invalid except where there was either a nudum
pactum, contract or the obtaining of property of the debtors and
in a direct manner.
\Ve submit that a preference must have to do directly with
property and in a direct manner nnd that a giving of credit which
may change the legal mode of proof in insolvency, is not
embraced in the prohibition of the insolvent act.
Appellant, heing a creditor of the firm, has no right of appeal
from the decision of the judge of the court of insolvency.
Gerxr,qe v. Grant, 28 Hun. (N. Y.) 169; Exparte Whitin,q, 14
Nat'l Ban. Reg. 307.
"\Ve contend that the insolvent law makes void, not a transaction which ultimately works out a preference, but the giving of
a present preference by the turning out, the transfer, or
conveyance, or the giving of seuurity, upon property.
There being full consideration for ,Josiah Holbrook's signing
his name to the note offered for proof, the old notes not· being
paid by any money or property of the firm or either of its
members, and no pl'Ovision of the in~olvent law making it invalid,
especially upon the objection of finn creditors proof was rightly
made against the individu,d estate of Josiah Hnolbrook. It was
improperly expunged and the exceptions should be sustained.
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PETERS, C. J.
It appears, as found by the judge at nisi
pi'iw;, that two debtors are in insolvency as partners and

also individually; that the pal'tnership a::-;::-;et:-; are small, but that
the private assets of one of the pnrtners are enough to pay all
his own liabilities and leave a surpl~s to be applied on the
liabilities of the firm ; that a creditor of the solvent partner
denies that his own claim can he contested hy another creditor
whose claim is agaim,t the partnership estate only; and whether
the one credito1· is or not entitled to resist the other creditor's
alleged claim is one of the questions presented.
\Ve have no doubt that the contesting creditor has such right.
Although a direct creditor of tbe firm only, he hns an interest in
having all the estate:;; compt·ehended in the insolvency proceeding
tum out as large as posi:,ihle. The more the individual a::,set ::i
may be, the larger the dividend to he received on hi::, debt. His
pecuniary interest in the solvent individual estate may he even
more in amount than that of some of the cretlitors whose claims
are against the debtors personally.
It also appears, as further found by the judge, that the note,
which is the subject of controversy in this case, wa·.:, given,
within four months of the institution of the insolvency proceedings, by the two insolvei1b, personall}• in exchange for two other
notes, on one of which only the partnership was holden, ancl on
the other only the partner who individu::dly has no assets
whatever; arnl that tbe exchange of notes was made for the
fraudulent purpose of giving to the claimant a better standing
when his debt should be proved in the insolvency prnceeclings.
It is plain to he seen that upon the proof of the old note::, the
creditor could receive hut a small dividend, while upon proof of
the substituted note he would receive his claim in full. The
judge ruled, on this finding of fact, that the trnnsactiou amounted
to a preference, such as is inhibited hy the statute, and rejected
the claim wholly. The ruling wns right.
The excepting party contends that merely making a written
promise is not the transfer of any property, that it does not
·convey the thing promised, and that the statutory provisions
touching preferences refer to the conveyance or transference of
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some material or tangible thing. If this should be the correct
vimv of the law, it would be easy to practice a class of frauds
upon insolvent estates, with no power in the court of insolvency
to prevent them. If the note were allowed, its collection would
\
be a transfer of the very thing promised.
It is trno that tlrn statutory provision docs not hit such a (MSC
in very expres:; term.;, and for the reason that the contrivance
resorted to by these parties is so uncommon and novel as not to
have been foreseen by the framers of the statutes. Ilut we think
that the transaction is comprehended by the spirit and purpose
of the law, and practically enough within it:; literal provisions.
Section 2H, c. 70, IL S., in general terms prohibits preferences, and other sections of the insolvency chapter are
deelarntory of the same idea. By section 33, money may he
recovered lrnck, mortgages annulled, and attachments dissolved,
under certain c01Hlitions which are prescribed to prevent
preferences, nnd it would be a strange result if money
fraudulently .or improperly paid and rnceived in contemplation of
hankrnptey, may be recovered back, and still n note fraudulently
given hy the insolvent for the payment, of money be legally
enforcecl.
Tho common definition of prnfernnce, as found in law
dictionaries, is, the paying or securing- to one or more of his
creditors, by an insolvent debtor, the whole 01· a part of their
claims, to the exclusion of the rest. A note is propmty. The
note in question was given in payment of or as security for other
notes, and represents a lien on the insolvents' estates which did
not exist before. It umlcrtakes to secure the creditor as he was
not secured before.
Allowing an attorney of an attaching
creditor to take judgment which would give that claim a privilege
over claims not in judgment, is giving a preference. Eastrnan
v. Eveleth, 4 Met. 137. If paying money would he wrongful,
certainly the giving a promi::,c to pay the money would not be
right, and a note given for such purpose, would be void as against
creditors. If the money paid can be recoverecl back for the
benefit of the estate, a note given for the money cannot be
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collecte<l against the estate. If the ruling does not cancel a
fraudulent transfer, it prevents one.
Counsel complains that by the ruling his client loses his
original notes. It was not so ruled. It was ruled that he could
not prove and collect the new note. The other question does
not ari8e in this controversy.
.Except tons overruled.
\\,r ALTO~,

V IlWIN,

LmBEY,

El\IERY

and

FosTEU,

J J.,

concurred.

IDA

M.

RICHARDSON,

in equity,

vs.

SARAH R.
Hancock.

RICHARDSON

and others.

Opinion November

rn, 1888.

Devise.

Power of disposal by lzfe-tenant. Estate tail. Construction of
will in equity.
A testator, after some minor bequests, gave the general residue of his estate
to his wife, ''to her use ancl behoof arn:l clispose of for her maintenance during her natural life.'' Ileld: That her power of disposal permitted her,
acting in good faith, to sell and convey an entire homestead, the bulk of the
property devised to her, for the consideration of a life-support secured to
her by the grantee in the deed.
In extreme cases a court of equity m'.ty interfere to prevent a wanton or
reckless execution of the discretionary power of sale entrusted to a lifetenant by a testator.
The testator further devised any remainder of his estate, left at his wife's
decease, to two persons named by him, to go to the survivor of them, if the
other died without children, and, if both died without children, to go to the
testator's grandchildren then living. Held: That this is a devise of an estate
tail by implication, to the two persons first named, and that they may, by
our statutes, convey the title to the property by deed in fee simple.
The conrt has jnriscliction to determine these results, in a bill in equity, all
livin_g grandchildren, and all others interested appearing as parties to the
proceeding.

ON report.
Bill in equity, brought to determine the construction of a
will. The opinion states the material facts.
TViswell, King ancl Petel's, for complainant, cited: On the
jurisdiction of the court, Story's Eq. Pl. § § 77, 9G; TVoocl v.
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Durn,ner, 3 Mason, 317; Crecu,e v. Babcock, 10 Met. 525, 5al;
Daniel's Uh. Pr. & Pl. p. 191; Robinson v. Sm,itlt, 3 Paige,
222; Story, Eq. Pl.§§ 94, 78, 99, 105, 207, B; Harvey v.
Harvey, 4 Beav. 215; Story, § § 120. 11G.
On the construction of the will, Baldwin v. Bean, 59 Maine,
481; Rmnsdell v. Ramsdell, 21.Maine, 288; Shaw v. 1-Iussey,
41 Maine, 495 ; Hall v. Preble, GS Jiainc, 100; Nash v.
Sinipson, 78 Maine, 142; Parli;er v. Pm·ker, 5 Met. 134;
Allen v. Trustees, 102 Mass. 262.
Hale and Hamlin, for respondents, Ida M. Richardson and
Sarah R. Richardson, cited: Stuart v. Walke,·, 72 Maine, 145;
Hall v. Preble, 68 Maine, 100; Sltaw v. Hussey, 41 Maine,
495, and cases there cited; Ni,qhtingale v. Burrell, l 5 Pick.
104; Pa1'!cer v. Parke1·, 5 .Met. 134, 139; Allen v. Trustees,
102 Mass. 262.
Deasy and I-Iiggins, for respondents, Sarah R. Richardson
and James E. Hamor, cited: Nash v. Sinqxwn, 78 Maine, 149;
Stuart v. Walker, 72 Maine, 146; Dodr;e v . .J..Moore, 100
Massachusetts, 336; Aye1· v. Ayer, 128 :.Massachusetts, 57 5;
Gorharn v. Billinys, 77 Maine, 386; W!titcouib v. Taylo1',
122 Massachusetts, 248; Downing v. Johnson, 5 Coldwell,
(Tenn.) 229 ; Hoyt v. Jaques, 129 Mass. 286 ; Paine v.
Barnes, 100 Mass. 470; Willey v. Haley, 60 Maine, 176;
Fisk v. I{eene, 35 Maine, 349; Roach v. Martin, 27 Am.
Dec. 746; Arnold v. Brown, 7 R. I. 191->; Allen v. Trustees,
102 Mass. 265; Parker v. Parker, 5 Met. 134; Wheatland v.
Dodge, 10 Met. 502; Hayward v. Howe, 12 Gray, 49; Hall
v. Priest, 6 Gray, 18; Weld v. Williams, 13 Met. 486;
Hulburt v. Emerson, 16 Mass. 241; N(qhtin,qale v. Burrell,
15 Pick. 104; Parkman v. Boardman, l Sumner, ~59; Bacon
v. Crosby, 4 DeG. & S. 261; Jarmon on "\Vills, 3-195;
Washburn on R. P. 1; Brightrnan v. Briqlttman, 100 Mass.
238; Richardson v. Noyes, 2 Mass. 56; R. S., ch. 73, § 4.
Ge01·ge P. Dutton, for certain respondents, (grandchildren ot
testator) contended that it was evidently not the intent of the
testator to establish an estate tail. Richardson v. Noyes, 2
Mass. 56; 15 Pick. 112.
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As to the deed of Bethiah Richardson, conveyances made in
accordance with powers, to he exercised in accordance alone,
with the judgment and discretion of the life-tenant, are not to
be questioned. 68 Maine, 133.
But it is also well settled that a devise like this in the will,
creates a life-estate in Bethiah Richardson, with power of disposal
over the remainder only when the exigencies of her support
required mere disposal ; and even in this case, it is incumbent on
those claiming under her to show that the exigency had arisen
which justified the sale, and that the conveyance was no more
than rea8otrnbly adequate for the contingency. 72 Maine, 145 ;
68 Maine, 134.
It was the intention of the testator that the estate should go
to remainder men impaired only so much as was necessary for
maintenance of life-tenant. Bethiah Richardson had only a lifeestate and her grantee can have no more. The burden is on
grantee to show that the conveyance was justified. The deed of
Bethiah confesses on its face to much more than this and is void.
68 Maine, 137; 28 Mnine, 22-25; 18 Mass. 325; 34 Mass. 339.
As to the contingent interest of the grandchildren, and the
nature of the conveyance to Sarah and Ida. A devise of land
conveys all the estate of the testator therein, unless it appears
by his will that he intended a lesser estate.
When an estate is devised in fee with a devise over, upon the
happening of a certain event, the first devisee may take an estate
in fee simple and conditional, and the devise over may take
effect as an executory devise or he may take an estate-tail and
the devise over may take effect as a remainder. ·which of these
results is produced, depends upon the language used. 35
Maine, 355.
w·here a contingency is limited to depend on an estate of
freehold is capnhle of supporting a remainder, it shall never be
construed as an executory devise. And a devise over after an
estate in fee cannot take effect as an executory devise unless the
event, upon which it is to rest, must necessarily happen within
a life or lives in being and twenty~one years, &c. Duke of
No1folk's Gase.
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If the clause H dying without children" referred to an indefinite
failure of issue the fee simple of the first devisees would he
reduced to a fee-tnil and the devise over could not tnke effect as
an executory devise, because it ,voulcl he too remote, and also
because it could take effect as a remainder. 5 Mass. 503.
But such is not the established construction of these words.
Dying without children means children living at the death of the
first dcvisees. I have already commented on the intent of the
testator as to these children. Jarman on ,vills, page 223, note,
says, ~~ In no case in which an e::;;tate in fee has heen limited by
the first words, has that e::;;tate been reduced to an estate-tail, in
order to construe the words of the gift over as a remainder. It
is begging the ·question to say that the gift over is a remainder.
It is necessary first to make out that the gift in fee is cut down
to an estate-tail."
In 11forgan v . .1..lforgan, 5 Day, 517, the words used were
H dying without children" held to he children living at the death
of the first testator.
In 3 Halst. 29, the words H if any of the children die without
issue alive such shall go to the survivors," were held to he good
as an executory devise. See also 23 \Vend. 513, and 12
Wheat. 153.
In Andason v. ~Tack::;on, 16 Johnson, 382, a leading case in
New York, it wus held that words ii if either should die without
lawful issue his share shall go to survivors," constituted an
executory devise; because that was no estate-tail created hy
these words, but the true construction was a failure of issue
living at death of first taker. See also this case commented un in
5 Denio, 664.
In the 2nd Mass. p. 55: the doctrine contended for is upheld,
and the respondents represented in this argument stand exactly
as ~i survivors" stand in that case, and the discussions of the
questions at bar in 5 Mass. p. 503, is equally in point in considering the case at bar here.
Sarah R. Richardson and Ida M. Ash, the first devisecs, took
as tenants in common estates in fee ::,imple detenninable upon
the death of either without children, with cross limitations to the
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survivor, and upon the death of both without children remainder
to grandchildren by way of executory devise.
PETERS, C. J.
The questions presented for decision call for
a con:c-truction of these clauses in Amos Richardson's will:
'' Third. I give and bequeath to my beloved wife, Bethiah
Richardson, all the rest, residue and remainder of my property,
both personal and real, of what kind and nature soever I may
die possessed of to her use and hehoof and dispose of for her
maintenance during her natural life.
"Fourth. I also devise that whatever property of my estate
which may remain at the decease of my wife Bethiah, may be
divided equally between my daughter, Sarah R. Richardson, and
my granddaughter, Ma M. Ash, provided that, if either of the
above named persons shall die without children, then this legacy
shall go to the other, and if both die childless then the same
shall he distributed equally among my grandchildren then living."
The will is dated in December, 1876. The testator died in
January, 1~7 7. Bethiah, his wife, died in June, 1888. She,
in 1884, conveyed by absolute deed the homestead left by the
testator, his principal property, to Sarah R. Richardson, another
devisee in the will, for the consideration of a life support to be
furni:;hecl her hy the grantee. A bond was given by the grantee
for the deed. The deed contains a condition that, if the grantee
die before the grantor the conveyance shall_ become thereby void.
The first question is, whether the transaction of deed and hond.,
the grantee surviving the grantm, was valid or void. If the
parties acted in good faith, and such must be the presumption,
as nothing on the face of the transaction indicate.-; the contrary,
we think it must be pronounced to be valid.
A power to thus convey the property wns conferred on the
wife by the will. The mode nnd manner of di8posing of the
property are not dictated to her. The purpose for whieh it may
be done is indicated. She could dispose of a portion or all.
Nothing restricts her as to the quantum of interest to he di8posed
of. The testator doe8 not provide a remainder, but only disposes
of one should it exi8t. In one sense the widow literally followed
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the mandate of the will. She did ~~ dispose the estate for her
maintenance during her life." Her judgment governs, even
though she exercises poor judgment. All rests in her own
discretion.
Counsel for some of the remainder-men raises objections to
such an execution of the trust. But the ohjections apply more
against such a kind of trust, than against this mode of its
execution. They were objections for the testator to have
considered. He did consider, presumably, the same objections
and in his own mind overruled them. He requires no bond.
He creates no trustee. He places all confidence in her, having
all opportunity to judge of her capacities, both mental and moral.
It is said, she should and could sell only as her wants from
time to time required. That might be the judgment of some
persons, but it was not her judgment, and her judgment governs.
But does it follow that her judgment \Vas not prudently exercised? She knew her situation better than we know it. It
might be that she could not effect a sale in any other way.
Small and poor farms will not usually sell in parcels or nibbles.
She carefully provides for herself, if she should survive the
grantee. But it i:-.; contended that if she could sell the property
as a whole, the COih,iderntion to he received should be absolute
and not contingent 01· conditional. \Ve think that argument
makes rather again:-:;t the expediency of the transaetion than its
legality. The value-of the land has increased since the eonveyance. It might perchance have decreased. It is not alleged
that it was not a fair contract between parties, but it has not
resulted favorably for those interested in a remainder after her
death.
It is said a fraud might easily he comn?itted upon the
remainder-man in such a transaction. The question of law is
whether it was per se fraudulent. If the transaction were a
fraudulent one in fact, both parties participating in the fraud, it
coul<l undoubtedly be avoided by other parties interested. The
court could have been called upon to enjoin the conveyance or
declare it void.
It is further said in opposition to the scheme which the widow
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adopted, that'she might be too simple-minded to be allowed to
participate in so complicated and important a transaction, and
that the hu:3band could not possibly have anticipated 8Uch an
unusual execution of the trust. The answer to that suggestion
must be thnt in any extreme case the court would interfere to
prevent injustice, if applied to. The power lies in the court, to
he exercised in extreme cases, to take the execution of a discretionary tmst from a life-tenant, and commit it to another, if the
circumstances justify judicial interference. As to what might
be an emergency demanding such action by the court, will he
found to have been folly stated by U8, in the case of Copeland v.
Barron, 72 Mame, 2(Hi, 211.
It is also intimated in the argument of eounsP,l that to defend
any sale hy a life-tenant, who has a power of disposal like this,
it must nppear that there was an emergency requiring a sale.
That is impossible. If such ,verc the rule, no man would buy
at a fair price the whole 01· any pa,-t of the property. It would
so cripple the practical use of the power to sell, a-, to make it in
very many cases worthless to its posses~or. There is no doubt
that, in small estates, devise.:; of remainders like the present are
scarcely ever beneficial to anybody, and testators ought to
appreciate thnt fact when they make them. All the risks arc
avoidable by placing the trnst in responsible and di::,interested
h:inds. Pertinent illustrations of the views expressed by us, on
the main point presented, will he found in the following cases,
in addition to the case cited: Shaw v. llns8e!J, 41 Maine, 495 ~.
Warren v. JiVebb, 68 ~foine, 133; Starr v. 111cEioan, G9
Maine, 334.
Then we come to another question, though we infer there
cannot he much, if any, property that it can apply to, provided
we have conectly decided the point already disposed of. The
question is whether the devise unde1· examination creates, in
Sarah R. Richardson :ind Ida l\L Ash, an estate for life or a foe
simple determinable, or an estate tail; provided a remainder
exists for this part of the will to operate upon. vVe think an
estate tail was legally constmcted.
An application of plain rules to plain facts ought to produce

592

. /

RICHAR:PSON V. RICHARDSON.

satisfactory results in the construction of wills. The intricacy
on the subject has largely grown up from the distaste which the
people and courts have for certain classes of devises. Judge
Cmtrrs, in Abbott v. The Essex Oom,pany, 2 Curtis, (C. C.)
12G, says : 11 I think it may be said with trnth, that the American
courts, while they have recognized the rule ( relating to the
creation of estates tail), have shown a strong disposition to lay
hold on pretty slight)xpressions in the will to defeat its operation; a tendency which has been effectually sanctioned not only
in several states in thi:::i country, but in England, by leJislation
,vhich abolishes the rule altogether.'' ~mv, that our statute has
ameliorated the effect of the rule, by allowing any person seized
of land in tail to convey it in fee simple, there need not he much
difficulty in the way of bestowing upon :,,uch devises a fair and
consistent cmh,trnction. R. S., c. 73, § 4.
Had the devise in thi:::i case stopped with the provision mnde
in behalf of Sarah arnl Ida, without a devise over to the grandchildren, it might not have been an estate tail. There arc strong
authorities to that effect, two of which will dearly illustrate the
argument on that sid.e of the question. Aubott v. The Essex
001npany, before cite1l; S. C. 18 How. 202 ; Richarcl8on v.
Noyes, 2 Masf'i. 5G. Thern seems to be some chafing Letween
the latter case al1(1 some other subsequent cases in :Massachusetts.
But that construction does not hold good when the latter part
of the devi::;e in the present case is taken into consideration.
The whole devise makes the legal llleaning too clear to admit of
rni::iapprehension. \Vithin the Massachusetts rnle, it creates an
estate tail. In Allen v. Trustees of Ashley School Funcl, 102
Mass. iG2, it is said, '' It is well settled in thi::,; Commonwealth,
that, after a devise of real estate in fee, a devise over in case the
first devisee :::;ball die' without leaving issue,' or,' without leaving
heirs of the body,' looks to an indefinite failure of i::,sue, und
therefore cannot take effect ns an executory devise, hut the first
devise in fee is cut clown by the subsequent devise to an estate
tail, and the subsequent devisee takes an estate in remainder.
The same rnle of construction applies, when the first devise is
to two per:::ions, and the devise over, in case of the death of

RICHARDSON V. RICHARDSON.

593

either, leaving no issue, is not to the survivor, but to a stranger."
In the case at bar the principle of entail is even h1ore significantly
manifested. There is a devise to two persons, and a devise
over to the survivor of them, nnd still ~mother devise over to
other persons.
This devise comes easily within the definition of an estate tail,
however differently the rule he stated in the authorities, and
comes clearly within the statement of the law in Fi8k v. I1eene,
35 Maine, 349. The two cases are essentially alike. The
definition of an estate tai I created in de6n ite and express words,
is given in nccurate terms hy Professor vVashburn, who says:
HEstates tail are estates of inheritance, which, instead of descending to heirs generally, go to the heirs of the donee's bod_y, which
means his lawful issue, his children, and through them to
his gran<lchi ldren in a direct line, so long as his posterity
endures in a regular orde1· and com·se of descent, and,
upon the extinction of such issue, the estate determines."
Then he desc1·ihes an estate tail created hy implication
or construction, which is a case where a testator's meaning
is not declared in express terms, hut is fairly and clearly
enough to be inferred from what he does say. His words imply
as much as if more directly stated. He says: ~~An instance of
an estate tail by construction, where there is no direct limitation
to the heirs of the donee's body, would be an estate to A, with
a proviso that if he shall clie without heirs of his body, the
estate shall revert to the donor or go over to one in remainder."
1 Wash. Real Prop. 5th e<l. *72, *73.
The present is an implied or constructive estate tail, which is
much more common than those otherwise created. It is implied
that the testator designed to send the estate down to the children
of Sarah and Ida, because he gives it over to others only for the
reason that Sarah and Ida have no children at their decem;e to take
the estate. He seeks to give first to the devisees and then to
their children, and reserves a remainder for third parties only on
the contingency that there be no children through whom the
entailment can descend. The case of Jiall v. Priest, 6 Gray,
VOL. LXXX.
38
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18, is pertinent to thi::; discussion, and see also, Willey v.
Haley, 60 Maine, 176. It may not be amiss to say that the
cases speak of devises to persons ''and their heirs," and then
over. Under our statutes a devise to a person, means to such
person ''and hi~ heirs." R. S., c. 74:, § lG.
There can be no doubt that we have jurisdiction to determine
these que~tions. All per8ons in the wodd who can by possibility
he interested are parties to the proceeding.
The statute
benignantly acconb to the court juristliction to determine the
con::-;truction of wills, and, in cases of doubt, the mode of
executing a trust. R. S., c. 77, § G. Being a privileged suit,
the ear of the court should be open to it, to relieve
parties from tedious and expcnsi ve family litigations. E:::ipecially
fitting is it that we should entertain the present application,
as it comes before u:-; immediately after the decease of
the widcnv; and the executors, and the heirs near and remote
are anxious to know the condition of the estate, and who must
be the r'ecipients of its bounties.

Bill sustctined.
WALTON,

DANFORTH,

Dec,·ee acco,•ding to the opinion.
EMERY and HASKELL-, JJ.,

VIRGIN,

concurred.
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Franklin.

,v.

BuTTEnFrnLD.

Opinion November 18, 1888.

Insol'vent law. Discha1'ge. Appeal. Practice.
A creditor who desires to oppose an insolvent's petition for discharge, must
appear for that purpose on the d:ty assigned by the judge for a hearing
thereon. His appearance to oppose a discharge, is not implied from his
presence on such occasion for other purposes.
A creditor is not entitled to appeal from a decree discharging an insolvent
debtor, unless at a proper time before such decree he has filed objections
against a discharge.

ON exceptions.

Appeal of James O. ,vhite, a creditor who had proved his
debt against the insolvent estate, from a decree of the judge of
the court of insolvency dismissing the written objections of the
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creditor to the discharge of the insolvent, on the ground that
they were not seasonably filed, and to the decree granting the
discharge.
Ifinp and I{"iri,q, for the appellant.
The examination of the debtor being in progress on August
3, so that the creditors could not then know what objections
could properly be made, an adjournment of nll proceedings, as well under the order to show cause as under thepetition for discharge was proper, and the rights of the creditors.
were the same on the adjourned as on the return day. ( 1
Bankruptcy Register, 323.) In fact the adjournment of the·
petition and the notice to show cause, was on account of the·
appearance of the creditor to oppose a discharge, and the·
commencement of the examination of the debtor.
Had the debtor on the return day claimed a discharge, or any
other action under the petition, the cre(litor would have been
reminded and filed his objections, or obtained such deeree of thejudge as would have protected his rights, and the inadvertent
failure would not have occurred.
The order of court giving notice of hearing upon the objections,
was equivalent to an order of the court allowing the objections.
to be filed nunc pro tune, which the court had a right to allow in.
case of failure through inadvertency. (2 Bankruptcy Register,
328.) The court could in its discretion allow a creditor to enter·
his appearance and file his objections, although the time for
entering an appearance had passed. ( 14 Bankruptcy Register,.
385.) The insolvency court erred in the opinion that the statute·
wm; impemtive and that he could not regard tlw equities of the
case. ( 2 Bankruptcy Regi~ter, 552.) The ('examination" of·
the debtor, a part of the record, disclosing that the debtor was
not entitled to a <liseharg-e, it was the duty of the court, had no
objections been filed, to refuse the discharge.
By section 46 of c. 70, R. S., it is prescribed that a discharge
shall not be granted under certain circumstances. This imperatiYe
statute contemplates a careful scrutiny by the court of everything
that may appear upon the face of the proceeding5, objections or
no objections.
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It does not contemplate reading hy the court between the lines
nor as acldenda, the proviso that' '(if objections shall have been
tiled on the 1·eturn day of the petition for discharge."
The insolvency statute is like the former U. S. bankrnptcy
-statutes hut in that seetion corresponding to our 4Gth section,
gambling i:::i an additional bar to a dischargP, and in the vVillimnson case, 3 B:mkruptcy Register, 286, the court said, ((The
hankrnpt applied to he finally lfo,charged, no objections being
interpo::,,ed by crnditors. This court upon inspecting the record
of the hnnkrupt 's examination by the assignee, discovered that
since the passage of the act the bankrupt had lost a large sum of
rnmiley at gambling. The discharge was refu::;ed, the court
holding that it wa:::i its duty to examine the record before granting
a cli::<chargc, and if it appcaretl that the bankrupt was not entitled
.thereto, to refuse it, although creditor:::; interpose no objections."
In several ca:::ies the U. S. court in considering the question of
the necessity of filing written objections make exceptions as to
.those g1·ou11<L, appearing upon the face of the proceedings.
( Seabu1·y cw;e, 10 Bankruptcy Register, middle 92-93 page •
.last clause and fir:::it par:tgrnph of 96 page.
Schuyla, 2
Bankruptcy Register, 549.)
Under our statute the creditors having placed on file the
,examination of the (lebt01· and other witnesses, disclosing that the
del>tor was not entitled to his discharge, they might well rely
upon the court without filing objections, might urge the records
as a. ground for l'efusing the discharge; and if the insolvency
court disregard the records, on the ground that no objections
are on tile, and grant a, discharge, appeal wi II lie.
Joseph O. Ilolnum, fot· the insolvent debtor, 0ited: Dow,
App't, v. Young, 4 New Eng. Rep. 503; R. S., c. 70, § § 30,
44; 8 Gray, 31G; Spaulding':::; Practice, 29, 30; Hamlin, Insol.
21; Bump. Bank, 386.
C. J. It was decided in Dow v. Yowig, 4 N. E. Rep.
503, that if a. creditor docs not appear at the time appointed by the
judge of insolvency for a hearing on the question of the debtor's
PETERS,
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discharge, he has not, as a rule, any right to appear for such
purpose afterwards; the opportunity for objecting to a <lis1:harge
will be lost. He must appear as an objecting creditor. Tho
insol Yent law is strict with debtor and creditor alike., and allows
no laxity or negligence. It requires expeditious, but:iiness-like
proceedings.
Having made the appearance as an objecting creclitor, the
judge may grant him indulgence if he pleases. It is hel<l in
Robinson v. Chase, 80 Maine, 395, that the judge may extend the
time for filing objections to a discharge.
The return day which was appointed for a benri11g on tho
debtor's petition, was August 3, 1887. On July (1, 1887, the
objeeting cre<litor made a written motion for an examination of
the debtor and two t>thers, and this was also assigned for a
hearing on August 3, 1887. \Vhen the return day came, the
creditor appeared, and attended to the examinations on that and
subsequent days, hut the record does not show that he put in
any appearance to· file objections to the dehtnr 1 s disdrnrge. He
now contends that such must have heen the implie1tion from
what be did; that his action in<licatccl such an intention. "' e
think his conduct indicated an intention to appear, hut the hlock
in the way is that he did not in fact appear for that purpose.
He postponed his appearance on the petition for discharge to a
later time. Intention to do is not doing.
There is no doubt that the judge would have a right to amend
the record if there had been oral prnceedings which should have
gone upon record, hut that idea is negatived by the judge
refusing a right of appeal. It does not necessarily follow that
the creditor even intended to appear against the debtor\; discharge. He mny have pursued the examinations for the purpose
of rendering assistance to the judge, without assuming per~onal
responsibility ,-or for some ulterior purpose.
The creditor further contends that he may appeal from a decree
of discharge, whether he files objections or not. That position
is a misinterpretation of the statute which re qui res a creditor to,
file a specification of his objections. He is in that way to aid
the judge in the discovery of reasons which may exist against
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granting a discharge. If he fail to disclose his grounds of
opposition at the right time before the decree, he can find no
fault that he cannot he allowed to appeal afterwards. The
judge should he informed and assisted by the creditor before the
decree is made. The presumption i•s, that, if a creditor cannot
before the decree, and at the time appointed for such purpose,
show good cause why a discharge should he denied, he cannot
afterwards. If this were not the rule, then any creditor could
enter an appeal whether there he any real grounds for an appeal
or not. Such a practice would lead to looseness and irresponsibility in the procedure not comporting with a due and orderly
administration of the law.
Denying the creditor thi:s privilege which he claims, does not
prevent a refusal of discharge by the judge, nor prevent the
creditor from rendering to the judge nssi::-tance in his investigations, if, in his discretion the judge sees fit to accept the same.
But whatever his decree may be, no creditor, who has not
observed the preliminaries required by the statute, can appeal
therefrom.
Exceptions overruled.
\VALTON,

LrnllEY,

EMERY,

FosTER

and

HASKELL,

JJ.,

concurred.
,JA1rns

,v.

PENDLJ<jTON

vYaldo.

vs.

INHABITANTS OF NORTHPORT.

Opinion November 30, 1888.

Ways. Defect. Notice.
Notice to the town officers that a culvert was not of sufficient size to readily
vent the water seeking its way through it, in time of a freshet, is not notice
of a defect in the way produced hy an overflow of' the water at such time.

ON report.
This ·was a special action of the ca~e under R. S., c. 18, § 80,
to recover the value of n horse alleged to have died from the
effects of injuries received on the twenty-ninth day of April,
1888, 6y reason of a defect in a way in the defendant town.
The facts are sufficiently stated in the opinion.
J. II..1llontgomery, for the plaintiff, cited: 8,nytlt v. Bangm·,
72 Maine, 24D; N. E. R. Vol. 1, page 118, R. I.; Hinckley v.
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Somerset, N. E. R. Vol. 5, page 377; Monies v. Lynn, 119
Mass. 273-5 ; Brooks v. Somerville, 106 Mass. 271 ; Holrnes
v. Paris, 75 Maine, 559.

W. P. Thompson and R. F. Dunton, for the defendants,
cited: R. S., c. 18, § 80; Spaulding v. Winslow, 7 4 Maine,
564; Church v. Cherryfield, 33 Maine, 4130 ; Merri'll v.
Hanpden, 26 Maine, 234; .1Woore v. .Abbot, 32 Maine, 4G ;
Farmr v. Greene, 32 Maine, 574; Smyth v. Bangor, 72
Maine, 252; Ryer8on v . .Abin,qton, 102 Mass. 526; Pa1·khill
v. Brighton, 61 Iowa, 103; County Com,. v. Burge8s, 61 Md.
29 ; Indianr,,polis v. Cook, 99 Ind. 10 ; Pittsburg ft R. R. Oo.
v. Taylor, 104 Pa. 306.
PETERS, C. J.
'rhe plaintiff's horse was injured while his
owner was attempting to drive along a highway in the defendant
town, at a place where a covered culvert had become broken and
out of repair from un overflowing caused hy unusually heavy
rains. It was established at the trial that the culvert, in its
original construction, was not of sufficient size to readily vent,
at all times, the amount of water seeking its way through it,
thereby causing an occasional overflowing of the road. The
town, through its officer::;, did not have actual noti<'e of the
defective condition of the ron(l twenty-four hours before the
accident happened, and in fact the defect had not then exi::;ted
that length of time. The town, however, knew of the narrowness of the culvert, and that it was inadequate to carry off the
current of water to which it was occasionally subjected.
The plaintiff contends that knowledge on the part of the town
of the original construction of the culvel't, and of its ::;usceptibilities and tendencies for getting injured and out of repair in
case of a heavy rain-fall, was actual notice of the defect produced
by such causes, and that the undersized culvert was the proximate
and responsible cause of the accident.
We do not believe that the law imposes on towns such an
enlarged liability as that construetion would require of them.
It would be frittering away the very reasonable requirement that,
to establish liability, there must be actual notice of the act unl
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defect. Notice of the cause of the defect, or of some conditions
which in some contingency might cause or create a defect, is not
enough. The case of Sniytlt v. Bangur, 72 Maine, 249, is
emphatical on this point, where it is said, "The notice must he
of the defect itself, of the identical defect which caused the
injury. Notice of another defect, or of the existence of a cause
likely to produce the defect, is not sufficient." Other cases are
to the same effect. Bragg v. JJan,qm·, 51 Maine, 532; Ryerson
v. Abington, 102 Ma<:;s. 52G. There is every reason for
adherence to this rule. Towns have suffered many harsh and
inequitable verdicts in road cases under the old rules on the
subject of notice. The present statute was intended to work a
reform in that respect. In the case before us, the defect was the
broken and not the unbroken culvert, the culvert as it was after
nnd not before the deluge of rain. And of that the town had
not the statutory notice.
Judgment for defendants.
DANFORTH,

concurred.

LIBBEY,

E'.\JERY, FOSTER

and

HASKELL,

JJ.,
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INDEX.
ACKNOWLEDGMENT.
See DEED, 1, 2.
ACTION.
A man and woman mutually agreed to live together as husband and ,vife
without being married. They lived together in that unlawful relation for
about thirteen years, when the man married another woman. The woman
then brought suit for services rendered in keeping house in that relation,
and for money which was delivered to the defendant to be used towards
paying their family expenses to enable them to continue to live together as
they had agreed to do. No express promise was made by the defendant to
pay the plaintiff for her services or to repay the money. The plaintiff did
not expect pay. Held, Upon these facts the law will not imply a promise.
Brown v. Titttle, 1G2.
See ASSAULT, 1, 2. PRO:.\IISSORY NOTE,_ 2.
ADMINISTRATOR.
See EXECUTOR AND ADMINISTRATOR.
ADMIRALTY.
See SHIPPING, 2-7.
ADVERSE USER.
See EASEMENT, 1.
AGENCY.
1. In matters where the acts of the agent of a corporation in the transfer of

personal property require no formal instrument under seal, it is not necessary
that the authority should be given by formal vote.
Fitch v. Lewiston Steam, JJ1ill Go. 34.
2. Such authority may be inferred from the conduct of its officers, or from their
knowledge and neglect to make objections, as in the case of individuals.
Ib.
3. An agent of a corporation may be appointed without the use of a seal, whatever may be the purpose of the agency.
lb.
4. When a merchant makes a contract for the purchase of goods of an agent who
agrees to receive other merchandise of a specified amount and price in part
payment, and the goods purchased are shipped to the merchant by the principal, the agreement of the agent in regard to the method of payment is binding
upon the principal though it was unauthorized by him.
Billings, Taylor & Co. v. Mason, 49G.
See INSURANCE (ACCIDENT), 2.

602

INDEX.

ALLOWANCES.
See WILL, 26.
AMENDMENT.
An amendment to a declaration cannot be allowed, except upon payment of
costs, when exceptions have been taken to the overruling of a general
demurrer, until the exceptions have been passed upon by the law court.
Shorey v. Ghancller, 409.
See EQUITY, 9.
APPEAL.
·when a license has been granted to an administrator to sell lands conveyed by
the deceased in his lifetime, for the payment of debts, on the ground that such
land had been fraudulently conveyed, the party holding such conveyance has
the right of appeal.
Allen v. Smith, 486.
See HusnAND AND WIFE, I. WAY, 4-6.
ARBITRATION.
See REFERENCE.
ARREST.
See OFFICER, 3.
ASSAULT.
1. In an action for a wanton, brutal and malicious assault, with a deadly weapon

2.
3.
4.
5.

accompanied with threats to take the plaintiff's life, and without any
provocation, exemplary damages may be allowed.
Webb v. Gilman, 177.
In such an action, a verdict of five thousand dollars is not excessive. Ib.
Evidence of the pecuniary ability of the defendant in such an action is
admissible.
Ib.
Malice is a pre-requisite in exemplary damages and may be a factor in actual
damages.
I b.
Instructions stated in which the court perceived no error.
Ib.
ASSESSMENT.
See MEETING-HOUSE, 4. \VAY, 5, 6.
ASSIGNMENT.

1. Wages to be earned under an existing contract may be assigned at law.

Haynes v. Thornpson, 125.
2. The claimant of funds in the hands of trustees must show the true state of
affairs between himself and the defendant.
1 b.
3. An assignment of wages expected to be earned in the future in a specified
employment, though not under an existing employment or contract, is valid
in equity.
Edwards v. Peterson, 367.
See EXECUTOR AND AD'.\HNISTRATOH, I.
ASSUMPSIT.
1. Compensation for pumping water from a quarry, which run into it from an

adjoining quarry where it accumulated, can not be recovered in an action of
assumpsit against the owner of the other quarry, when there is no evidence
of a promise to pay for such service.
Ul11ier v. Farnsworth, 500.
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2. Custom, to have the force of law, must, among other things, be universal and
its origin so far back that the memory of man runneth not to the contrary.
lb.

BASTARDY PROCESS.
1. On a complaint under the bastardy statute, the adjudication and order of the

presiding justice, that the defendttnt is adjudged the father of the child, and
that h(i stand charged with its maintenance with the assistance of the
mot~er, constitute the " final judgment;" the time of the announcement and entry thereof in court, is the date of the judgment; and no
surrender of the defendant on any clay thereafter in court will discharge the
sureties on his bond.
Corson v. Dunlap, 354.
2. In a bai,;tardy proceeding, the judgment or order of filiation under R. S.,
c. 97, § 7, is the final judgment.
Brett v. Murphy, 358.
3. Unless the sureties on the bond surrender the principal in court before such
judgment of filiation is entered, they are not discharged by the surrender.
lb.
4. The judgment for plaintiff in a suit upon the bond, under the bastardy act,
should be for the penal sum. The bond may be chancered, however, by the
court; and execution should issue only for the damages, which are to be
assessed once for all, and they will not be reduced by the insolvency of the
principal.
Ib.
5. In bastardy proceedings, an infant six weeks old was introduced in evidence,
and viewed by the jury to enable them to judge, from a comparison of its
appearance, complexion and features with those of the defendant, whether any
inference could be legitimately drawn therefrom as to its paternity. This was
held to be error.
Clark v. Bradstreet, 454.
6. Such evidence is too vague, uncertain and fanciful, and if allowed would
establish an unwise, dangerous and uncertain rule of evidence.
Ib.

BILL OF SALE.
S~e EVIDENCE, 9-11.
BILLS AND NOTES.
See PROMISSORY NOTES.
BOND.
An omission by the officer to return into the clerk's office, during the lifetime of the precept, an execution upon which a poor debtor's bond was
taken by such officer, constitutes no defense to an action on the bond.
Robinson v. Williarns, 267.
See BASTARDY PROCESS, 1, 4. TowN TREASURER, 1, 2.
BRAKEMAN.
See RAILROAD, 4-9.
BURDEN OF PROOF.
See TELEGIUPH, 8.
CHALLENGE.
See PRACTICE (LAW), 22.
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CHARTER.
See ConroRATION, 10-14.
COASTING IN PUBLIC STREET.
See PLI~ADING, 3.
COLLECTOR OF TAXES.
See Tow:-, TmusuRER, I.
CONSIDERATION.
See Dmm, 9.
CONSTITUTIONAL LAW.
1. If a statute is susceptible of two interpretations, one of which will render it

unconstitutional, the other should be adopted.
State v. Intoxicatin[J Liquors, 57.
2. Stat. 1887, c. 140, declaring that the payment of a special tax as a retail liquor
dealer shall be held to be prima facie evidence that the person paying such
tax is a common seller of intoxicating liquor, only means that such evidence
is competent and sufficient to justify a jury in finding such person guilty if
they are satisfied beyond a reasonab~c doubt of his guilt.
Ib.
3. The act of 1885, c. 275, is not unconstit\1tional by reason of the penalties
imposed by it.
State v. Craig, 85.
4. The act of 1885, c. 258, is not unconstitutional by reason of the enlarged
jurisdiction given to magistrates under it.
Ib.
5. So much of R. S., c. 124, § 42, as authorizes an officer or agent of a society
for the prevention of cruelty to aninrnls, to condemn, conclusively fix the
value of, and kill a horse, without notice to the owner, that he might be
heard, is in violation of the constitution.
King v. Hayes, 206.
See

SHIPPING,

7.

CONTRACT.
See ConPORATION, 12, 13. TELEGRAPH, I.
CORPORATION.
I. At common law corporations have the power to sell and convey their property

as they think proper.
Fitch Y. Lewiston Steam 11Iill Co. 34.
2. This power to sell and convey their property and to borrow money, and make
contracts, implies the power to mortgage their property, real and personal,
to secure the payment of their debts.
lb.
3. This right may be limited by statute, or by the acts under which they arc
organized.
Ib.
4. In matters where the acts of the agent of a corporation in the transfer of
personal property requires no formal instrument under seal, it is not
necessary that the authority should he given by formal vote.
Ib.
5. Such authority may be inferred from the couclnct of its officers, or from
their knowledge and neglect to make objections, as in the case OJ
individuals.
Ib.
6. An agent of a corporation may be appointed without the use of a seal,
whatever may be the purpose of the agency.
Ib.
7. A written agreement between an association and its members, which provides
that, if a member pays an initiation fee, and certain annual clues for nine
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years and until he is married, and also an assessment on the marriage of any
associate, and promises on pain of forfeiture of all rights under the contract
that he will not get married for two years, the company will pay one
thousand dollars to his wife, the amount to be collected by an assessment
upon the associates, if not already in the treasury, is not a contract of insurance, but a contract in restraint of' marriage, unlawful and void.
•
State v. Towle, 287.
8. The insurance commissioner has no jurisdiction in such business.
lb.
9. An agreement signed by several to form a corporation under the general
statute, fixing the capital stock at forty thousand dollars, by which each
agrees to contribute towards the capital the 1:rnm set against his name: is
not an agreement to take and pay for a certain number of' shares of the
capit:ll stock when the corporation is formed, and no action can be maintained upon it by the corporation, unless the whole amount of,the capital is
subscribed and taken, or there is a waiver of such subscription by the
subscriber.
R ..ML D. d': S. Steamboat Co. v. Sewall, 400.
10. Acts of incorporation, granted upon a valuable consideration, partake of the
n:tture of contracts within the meaning of that clausl1 of' the Constitution of
the Uni tecl States which declares that no state shall pass any law impairing
the oblig,1tion of contracts.
Rocklancl ·water Co. v. Canulen & Rockland Water Co. 544.
11. "\Vhen rights have become vested under them, the authority of the Legh,lature
to disturb those rights is at an encl; nor can any subsequent act control or
destroy them, unless such power is re-;ervecl in the act of incorporation, or
in some general law in operation at the time the act was passed.
lb.
12. There may be such legislative action as to injuriously affect the interests of
th'.Jse with whom such contract exists, and yet impair no obligation of
contract.
Ib.
13. When a state by act of incorporation confers no exclusive privileges to one
company it impairs no contract by incorporating a second one with powers
and privileges which necessarily produce injurious eff'ects and consequences
to the first.
lb.
14. By the provisions of c. 381, Special Laws of 18/"i0, certain imlividuals therein
named, with their associates and successors were constituted a corporation
by the name of' the Rockland \Yater Company "for the purpose of conveying
to the village of Rockland, a supply of pure water for domestic purposes,
incltHling a sufficient quantity for the extinguislnnent of" fires, ancl the supply
of shipping in the harbor of' Rockland." The thir(l section of said act reads
thns: " Said corporation is hereby authorized for the purposes aforesaid, to
ta'.-:e, 1101(1 aml convey to, into and through the said vill:tge of Rockland, the
wate1· or Tolman's Pond, so called, situate in Rockland, and Camden, by
pipes sunk below the bottom of its outlet, and m:1y also take and hold by
pnrelnse or otherwise, any land or real estate necessary for laying and
maint'.1ining aqueducts for conducting and discharging, disposing of, and
distributing water, and for forming reservoir~. But nothing in this act shall
be taken or construed to prevent the owners of mills, or of mill. privileges
on the stream flowing through the outlet of said pond, from using the water
thereof' in the same manner that they now do or have heretofore clone; but
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said mill owners shall not nor shall any other person or persons, be permitted
either by cutting below the pipes of said corporation, or in any other way to
withdraw the water or obstruct the water-works of said corporation." By a
subsequent act of the Legislature ( c. 79 Spec. Laws of 1861) amendatory
orthe plaintiffs' charter, this company was authorized "to take, hold and convey" in the manner provided in the original act, "as well the water of Oyster
River Pond in Camden, as of Tolman's Pond, into and ti1rough the city of
Roeldanll and town of Tho:naston, and also from the city of Rockland into
the towns of' Camden a11Ll South Thomaston not exceeding one mile from the
boundary line of said Rockland; and the corporation shall have the same
rights, powers and privileges and be subject to the liabilities, limitations and
conditions and be answernhle to parties injured thereby in the same manner in respect to taking and conveying the said water, as are provided for in
said act, in respect to taking and appropric1ting the water ofTohnan's Pond."
This act further authorized the corporation "to take, use and appropriate
water from both or either of' said ponds for supplying the people of said city
and towns with pure water, and for all necessary and useful purposes subject
to the liabilities provided for by said act."
I-lelcl, That there was no exclusive right conferred hy either of said acts; and
that inasmuch as the corporation had never taken or appropriated the water
or any portion thereof, from Oyster River Pond nor shown any necessity for so
doing, the water in Tolman's Pond being sutlicient for the purposes designated in the charter, the Legislature transcended no constitutional rights in
granting a charter to a rival company with powers and privileges similar to
those first granted, and authorizing the use therefor of the water in Oyster
River Pond.
Ib.
See INCOME, 1. M1mTI.NG-nousE, 1. H.ULR0AD, 1-3.
COSTS.
One who is sued b~fore a trial justice after his commission has expired, and
who, on that account, is denied a trial, denied his costs and denied an appeal,
can maintain an action to recover his costs.
Wentworth v. TVyman, 4G3.
See WILL, 26.
COUNSgL,
See PRACTICE (LAW,) 2.3.

WILL, 26.

ClWELTY TO AN"IMALS.
Sec CONSTITUTIONAL LA w, 5.
CUSTOM.
See ASSU:\IPSIT, 2. QUARRY, 2.
See ASSAULT, 1, 2, 4.

DAMAGE.
NUISANCE, 1, 2. PLEADING, 2.

TRESPASS, 4, 5.

DEATH.
1. A person is presumed to be dead, who is not heard from, by those who would

naturally hear from him, for the space of seven years, if his absence was for
tcmporat·y purposes.
Johnson v. J.1ferithew, 111.
2. There is no presumption that death occurred at any particular time during
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that period. But death within a particular time may be inferred from the
circumstances.
Ib.
3. In this case a vessel sailed from Troon, Scotland, heavily laden with coal,
for Havana, and was never heard from. Held, these facts authorized an
inference that the vessel was lost with all on board within six months after
leaving Troou.
Ib.
4. Where several live-; are lost in the same disaster there is no presumption of
survivorship by reason of age or sex.
lb.
5. Survivorship in such a case must be proved by the party asserting it. lb.
DEDICATION.
See WAY, 9.
DEED.
1. As between the parties a deed is valid though not acknowledged.

Fitch v. Lewiston Stea in .11Iill Co. 34.
2. A mortgage deed was executed purporting to be in behalf of the corporation
by its treasurer duly authorized. The certificate 01' acknowledgment stated
that the treasurer personally appeared and acknowledged the instrument to
be "his free act and deed." Hehl, That the deed, in every other respect
complete and formal, was not vitiated by this informality in the certificate
of acknowledgment.
Ib.
3. Recitals in a tax deed are not evidence of the trnth of the facts stated.
Libby v. Mayberry, 137.
4. Where a deed, made by A to B is found in B's possession long after its date,
the controversy being whether the deed was delivered to B, or was surreptitiously obtained by B without deliYery, it was not error for the judge
to instruct the jury, that an intention that there shall be a delivery must
exist in the minds of both parties, to be evidenced by words or act, or by
words and act combined. Nor was it error in such case to instruct that it
is not evidence that a deed has been delivered because containing the words,
"signed, sealed and delivered," nor because it has been recorded in the
public registry.
Hill v . .LricNichol, 20fJ.
5. Nor was it error for the judge to remark to the jury that there was not a
scintilla of evidence (meaning actual evidence), that the grantee had the
deed before the first time found in her possession, the fact bearing out the
statement, the statement being accompanied with the explanation that
having the deed at any time in her possession the presumption would be
that it was delivered to her at its date.
lb.
6. Nor was it error, upon the question of delivery for the judge to say to the
jury that "it is a general rule of law, that where a person sees another
conveying property which belongs to himself instead of to the person conveying, and makes no dissent when he shoul(l dissent, he is estopped from
making a claim ;" referring to her act of signing a way her dower in her
husband's deed of the same property which the disputed deed had apparrently conveyed to her.
lb.
7. Where, in such case, the judge peremptorily instructs the jury to return a
verdict for a certain sum named, provided they find a delivery of the deed,
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and they return a verdict for the defendant, thereby finding no delivery
ancl consequently no damages, instructions which effect only the amount of
damages become immaterial.
lb.
8. It is a sufficient joinder of a husband in his wife's deed, of her property
derived from him, for him to express his assent thereto, under his own hand
and seal, in her conveyance, without his being a formal party to the deed.
Bray v. Clapp, 277.
9. It is admissible for a grantee in a deed of an undivided half of a parcel of
land, to show by oral evidence that it was agreed between him and the
grantor at the delivery of the deed, that the sum paid as a consideration for
the conveyance, should also be in full satisfaction of trespasses previously
committed by him upon the land.
Hodges v. ~Heal, 281.
10. ,vhen the premises conveyed by a deed are described as bounded upon one
side by the continuation 0f a side line of a street, that does not constitute a
dedication of the land for a street up to and pa,.;t the premises conveyed,
though the continuation of the street was contemplated.
Atwood v. O'Brien, 44i.
11. If the grantor by a second deed convey to the same grantee the fee to the
center line of the contemplated street, the acceptance of that deed would
constitute a waiver of all rights, if the grantee hacl any, beyond the center line
of ti1e contemplated street, until it was actually est:tblished as a street. lb.
12. The jury were instructed that in order to constitute a deed from a wife to her
husband void by reason of duress, it must appear that she was under so great
a fear of bodily harm, or personal distress as to compel her to do that which
she would not do voluntarily. Hehl, sufficiently favorable to the party setting up the duress.
Sai-a[!e v. Savar,e, 4i2.
13. When a tleed is attacked on the gronncl of mental incapacity of the grantor
at the time of its execntion, evidence of the conduct, declarations and mode of
living of the grantor, both before and after the execution of the deed, is
admissible. But such evidence is not admissible to show duress.
lb.
See

EQUITY,

3.

DELIVERY.
See Dmm, 4-7.
DEMA~D.
Sec

PRACTICE, (LAW)

11, 12.

DIST HIBU'l'ION.
1. A hushand may appeal from the decree of distribution upon his wife's estate.

But, where he has assigned his share to the administrator for certain uses,
the decree of the probate court, allowing the administrator's account, which
accounted for the husband's share in the manner directed in his assignment,
will be sustained.
Tillson v. Small, 90.
2. The decree of distribution must be among all those entitled by law to share
in the estate, though some of the shares have been assigned.
lb.

DIVIDEND.
See INCOME, 1.
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DIVIDING LINE.
See REFERENCE, 4.
DIVORCE.
1. Exceptions do not lie to the decree of the presiding justice in relation to the

care and custody of a minor child of divorced parents.
Stetson v. Stetson, 483.
2. R. S., c. 60, §17, give the court complete authority over such a child, to be
exercised, in the discretion of the presiding justice, according to the best
interests of the child.
lb.
3, The care and custody of such a child may be given to a parent who resides
without the State.
lb.
See HUSBAND AND Wnrn, 8.
DOWER.

See

WILL,

23, 24.

DURESS.

See

HUSBAND AND WIFE,

6.

EASEMENT.
1. An owner of a building containing two stores, with partition wall between

them, and with stairs on one side leading to second floor and a door through
the partition wall on second floor at the head of the stairs, sold the store
which had no stairs, and in the conveyance made the centre line of the
partition wall the clivicling line. Held that the conveyance clicl not carry
with it a right of way of necessity over the flight of stairs.
Stillwell v. Foster, 333.
2. There can be no title from adverse user when the tenant's occupation had
been interrupted ·within twenty years.
lb.
ELLSWORTH MUNICIPAL COURT.
Sec PRACTICE (LAW), 16, 17.
EQUITY.
1. Courts of equity take jurisdiction for discovery and relief in propel' cases,

touching lost written instruments.
Laney v. Randlett, 169.
2. Equity withholds relief in cases where the party asking it deliberately makes
the mischief from which he sufl'ers.
I b.
3. If the loss of a deed be accidental, and without the fault of the grantee,
thereby subjecting his title to hazard and peril for which the law gives him no
adequate relief, equity will afford that relief most suited to the necessities of
the case.
lb.
4. A bill in equity may be maintained for discovery, where the same is necessary
to enable the party to obtain that relief which he cannot have without it.
lb.

5. A court of equity, having obtained jurisdiction of a cause for the purpose of
discovery, if relief is also asked, has authority to award the same, even
though the discovery'shows the proper relief to be an award of damages that
might be assessed in an action at law.
lb.
VOL. LXXX.

39
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6. A bill in equity for discovery and relief, in a cause purely legal, upon the

ground of discovery, must a,·er that the facts sought
material to the cause of action, and that the party has
them in a court of law, and that the clisco,·ery of them
inclispensible as proof, and a want of such averment is

to he discovered are
no means of proving
by the defendant is
fatal on demurrer.
Ih.
7. ,vhen the discovery sought, be in aid of averments that show the cause to
he one of' equitable jurisdiction, the an;rments necessary for discovery are
not essential, and a demurrer will not be sustained for the want of' them,
but discovery must follow as a matter of course.
Ib.
8. A bill is insufficient for the want of equity, when it fails to show the circumstances or the loss of the missing deed, or at least that the loss was
occasioned without the plaintiff's fault.
Ib.
n. That may be remedied by arnemlment upon such terms as the court deems
proper.
lb.
10. A bill in equity does not lie to obtain the removal of fences, buildings, or
other unlawful obstructions, from a public way, or a private way. The
statutes of' the state provide a full and complete remedy for such a wrong,
by an action at law.
Davis v. Weymouth, 307.
11. The burden is upon the creditor to show, that the labor and means of the
debtor contributed towards the payment of real estate, the title to which
stands in the name of'the debtor's wife, in an equitable proceeding to collect
the debt from such real estate.
Stratton v. Bailey, 345,
12. It is not sufficient to show personal labor of the husband of too little value
for the law to take cognizance of.
Ib.
13. Nor that it was paid for in part by money received by the wife from boarders,
it appe:tring that she p:tid so much of the bills for provisions as were
consumed by the boarders.
Ib.
14. Nor that the labor of the wife's father, at a time when he was boarding with
the husband, contributed, as a donation to his daughter, the wife.
lb.
15. An assignment of wages expectccl to be earned in the future in a specified
employment, though not under an existing employment or contract, is valid
in equity.
Edwa1'ds v. Peterson, 367.
16. A judgment creditor whose execution has been returned satisfied by seizure
ancl sale of real estate alleged to belong to the debtor, he being the purchaser
at the sheriff's sale, cannot maintain a bill in equity, as a creditor, against the
debtor and another who is alleged to hold the title to the real estate by a deed
which is frnudnlent as to creditors.
Davis v. Walton, 461.
17. In sqch cases his remedy, if any, must be as a purchaser and not as a
creditor.
Ib.
18. A complainant cannot recover money by a bill in equity, which he failed to
recover h1 an action at law, where the law, as well as equity has jurisdiction
of the claim.
Lane v. Lane, 570.
See INJUNCTIOX. ·WILL, 29, 31.

See

ESTOPPEL.
4. NEW

INSOLVENT LAW,

TRIAL,

3.
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E:VIDENCE.
1. A clisclosurebefore the judge of probate, underR. S., c. 64, § .67, is admissible in evidence against the party who made it, in an action• by the administrator to recover the property disclosed.
Dunbar v. Dunbar, 152.
2. In this state, when the genuineness of handwriting is in question, it may be
proved by comparison with other handwriting of the party sought to be
charged, admitted or proved to be genuine.
State v. Thompson, 194.
3. Such writing is admissible in evidence, whether relative to the issue or not,
as a standard, for the purpose of comparison with the handwriting in
controversy, to determine whether the latter is or is not genuine.
lb.
4. Before such writing can be admitted and used as a standard of comparison, it
must be proved or admitted to be the genuine handwriting of the party
sought to be charged.
lb.
5. The question of its admissibility as a standard, is to be determined by the
judge presiding at the trial.
Ib.
6. So far as his decision is of a question of fact, it is final, if there is any
proper evidence to support it.
Ib.
7. Exceptions to its admission will not be sustained, unless it clearly appears
that there was some erroneous application of the principles of law to the
facts, or that the evidence was admitted without proper proof of the
qualifications requisite for its competency.
Ib.
8. Such standard may be compared by experts in the presence of the jury, and
they may express an opir1ion as to the fact, whether the controverted writing
is genuine, or not, founded upon such comparison.
Ib.
9. In an action at law, parol evidence is imu1missible to prove that a format
bill of sale, which is absolute in its terms, was uot intended to be absolute,
but was given as a pledge or mortgage.
Grant v. Frost, 202.
10. But this rule has no application where the instrument consists of a mere bill.
of parcels, not used or designed to embotly and set out ti1e terms and conditions of a contract of sale.
lb.
11. A bill of' parcels is in the nature of a receipt, and, as between the parties to.
it, is always open to parol evidence to show the real terms upon whi<..:h the
agreement of sale was made.
lb.
See ASSAULT, 3. BASTARDY PROCESS, 5, G. DEED, 3, 9, 12, 13.
,,:,_.

INTOXICATING LIQUOR8,

G.

RAILROAD,

5.

WILL,

18.

EXCEPTIONS.
1. The exceptions to an interlocutory decree should not be brought to the law·
court until the final decree has been entered, except in such cases as will not
admit of that delay.
]Haine Benefit Ass'n. v. Harnilton, 99.
2. When exceptions are prematurely brought to the law court, they will be
dismissed from the law docket.
lb.
3. If a judge, at a trial term, sees fit, for his own convenience, to delay his
approval of' a bill of' exceptions, in order to have time to test their correctness, and the exceptions, as finally allowed, are regular in form, the law
court cannot, upon suggestion of counsel, reject the exceptions.
Fielcl v. Gellerson, 270.
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4. Exceptions do not lie to the decree of the presiding justice in relation to

the c:1re and custody of a minor child of divorced parents.
Stetson v. Stetson, 483.
See EVIDENCE, 7. PRACTICE (LAW), 23.
EXECUTION.
See PooR DEBTOR, 1.
EXECUTOR AND ADMINISTRATOR.
1. No license is required from the judge of probate to enable an executor to

assign a mortgage upon real estate held by the testator at the time of his
decease.
Libby v . .Llfayberry, 137.
2. An administrator is bound by a decree of the Supreme Court of probate
directing him to enter in his account of administration the proceeds of real
estate sold by him for the heirs.
Treat v. Treat, 156.
3. The rule of law that an executor may retain a legacy in whole or partial
satisfaction of a debt clue to the estate from the legatee, does not apply to
a debt which has become barred by the statute of' limitations, unless the
will affirmatively shows that the testator intended that such an offset should
be made.
.
Holt v. Libby, 329 .
.4. A creditor, who upon trustee process attaches a legacy clue to his debtor, has
the same right which the debtor would have, to interpose the statute of
limitations, as a defense against a debt claimed by the executor against the
legatee in satisfaction of the legacy.
Ib.
5. The word ''specific" as used in R. S., c. G5, § 31, is not to be taken in a
technically testamentary sense, but means definite, special or particular in
a general sense.
Ib.
-G. Any legatee of' a residuary or specific legacy may recover the same in a suit
at law.
lb .
.7. The next of kin and heir at law of a testator has sufficient legal interest in
the estate to authorize him to petition the probate court that the executor
be required to render his final account.
Rogers v. Marston, 404.
8. An executor, holding bonds in trust to pay the interest to a resident of this
state, can not withhold out of the interest a sum sufficient to pay the taxes
on the bonds.
Gould v. Graves, 509.
See APPEAL, 1.
EXEMPLARY DAMAGES.
See ASSAULT, 4.
FISH LAW.
Revised Statutes, c. 40, § 70, prohibiting the use of a net other than a dip
net, when fishing in fresh water, is applicable to Great Pond in Kennebec
county.
State v. Towle, 349.
See LOBSTER.
FIXTURE.
See

MACIIINirnY,

1.

INDEX.
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FLOWAGE.
1. In proceedings upon complaint for flowage, the statute contemplates that

when the right to flow is controverted, such fact must be established or
admitted before the appointment of commissioners.
Hubbard v. The Great Falls JJfannfacturing Co. 39.
2. It is not within the power, nor is it any part of the duty of commissioners to
determine that question.
Ib .
. FORMER ACTION.
See NEW TRIAL, 2, 3.
FORMER CONVICTION.
See INTOXICATING LIQUOR, 5.
FRAUD.
See WILL, 8.
FRAUDULENT CONVEYANCE.
See WILL, 8.

GIFT CA USA MORTIS.
A few days before her death a mother gave her son her pocket-hook contain-

ing some money and told him where he could find more money, which ~he
wanted him to use for her last sickness and funeral expenses, and the
balance should be his. He left the money where it was until after his
mother's death, then it was delived the him. Helcl, not a gift causa mortis.
Dunbar v. Dunbar, 152.
GUARDIAN.
• a guardian for a person,
When an application is made for the appointment of
on the ground that he is insane, and by debauchery is wasting his estate
and exposing himself to want and the town to expense, he should have
notice of the inquisition by the selectmen. The want of such notice is
a valid objection to further proceedings in the probate court.
Holm,an Y. Holman, 139.
GREAT POND.
See FISH LA w, 1.

HANDWRITING.
See EVIDENCE, 2-8.
HOLMES' NOTE.
See MORTGAGE (CHATTEL)' 1.
HUSBAND AND WIFE.
I. A husband may appeal from the decree of distribution upon his wife's estate.

But, where he has assigned his share to the adminb,trator for certain uses,
the decree of the probate court, allowing the administrator's account, which
accounted for the husband's share in the manner directed in bis assignment,
will be sustained.
Tillson v. Small, 90.
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2. A promissory note, given by a wife to her husband in the year 1853, is void.
It cannot be collected against her estate after her death.
Wyman v. Whitehouse, 275.
3. The act of the parties authorizing a person to witness the note, in the year
18G8, does not give it validity, there being no new contract or new consideration for a contract.
lb.
4. It is a sufficient joinder of a husband in his 'Yife's deed, of her property
derived from him, for him to express his assent thereto, under his own hand
and seal, in her conveyance, without his being a formal party to the deed.
Bray v. Clapp, 277.
5. By R., S., 1871, c. 61, § 1, a married woman had the power to convey her land
directly to her htisband.
Savage v. Savage, 472.
G. The jury were instructed that in order to constitute a deed from a wife to
her husband void by reason of duress, it must appear that she was under so
great a fear of bodily harm, or personal distress, as to compel her to_ do that
which she would not ·do voluntarily. Held, sufficiently favorable to the
party setting up the duress.
I b.
7. A grantor conveyed real estate to a person who immediately conveyed the
same to the first grantor's wife. It was one transaction, and no consideration passed from either grantee. Several years afterwards the wife wrote
her husband substantially this: '' The land I intend to take care of myself.
I told yon at first you could have it back, but I changed my mind, and shall
sign no more deeds."
Held: That these words, as between husband and wife, do not furnish sufficient
evidence of an express trust.
Helcl, further, that a trust is not implied by the transaction; because no
consideration was paid py the husband for a conveyance to his wife; and,
further, because, if there hacl been such consideration, the presumption
woul<l be, that the husband intended the conveyances as a gift to his wife;
and the evidence does not overcome this presumption. Lane v. Lane, 570.
8. Where a wife, during the marital relation, purchases railroad stocks in her
own name, with her husband's money, acting as his agent, he may, after they
have been divorced from each other, recover the same, or their value, from
her by equitable remedy.
lb.
See

ACTION,

1.

EQUITY,

11-14.

WILL, 15, 23.

INCOME.
One who is entitled to the '' net annual income" of corporation-stock can
rightfully claim all dividends and bonuses distributed among the stockholders which are derived from and represent the surplus earnings of the
corporation; but cannot rightfully claim to hold any portion of the capital
stock of the corporation which has been purchased by the corporation on
credit, and distributed among its stockholders, although such stock, when
distribut<'d, is charged to the profit and loss account of the corporation.
Gilkey v. Paine, 319.
See WILL, 9-12.
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INDICTMENT.
An indictment for erecting and nsing a stationary steam engine without license
must allege the use of the engine without license at a specified time and place.
State v. Da1;is, 488.
See I~TOXICATING LIQUOR, 1, 5.
INDORSRR.
See

PROMISSORY

NOTI1', 1, 6, 7.

INJUNCTION.
1. ,vhen an apprehended injury is reparable by an ordinary action at law an
injunction will not be grantecl.
I-Tctskell v. Thurston, 129.
2. Facts stated upon which an injunction was denied.
lb.

3. An injunction will not be granted to restrain a tmvn from dividing money
in its treasury, ·when there is no proof of au intention on the part of the
town, or its officers, to thus divide, at the time of the commencement of
the suit.
.1licFadclen v. Dresden, 134.
INSANE HOSPITAL.
See PAUPER, 3.
IXSOLVENT LAW.
1. vVhen a creditor receives a payment from his debtor, and the transaction is

of such a nature as to give him a reasonable cause to believe that the debtor
was insolvent, it will be regarded as a preference in fraud of the insolvent act .
.Jiathews v. Riggs, 107.
2. If the payment is received through an agent of the creditor, and the agent had
knowledge of the insolvency of the debtor, that is effectual to charge the
creditor with knowledge.
lb.
3. Au insolvent debtor, who, for several years prior to his petition in insolvency,
was engaged in purchasing small parcels of timber lnncls and timber growth,
about three hundred acres in all, cutting and removing timber therefrom,
manufacturing the same at his mill into staves and heading, constructing
the manufactured materials into barrels at his shops, and transporting these
products, with his teams, to market, for sale, the business involving the
employment of from six to eleven men and a capital of eighteen hunclrecl
dollars, was held to be a trader ·within the meaning of the insolvent law .
..1.lferryfielcl, .App't, 233.
4. A creditor, whose debt accrned before the passage of the insolvency law,·
having proved his claim in the insolvency proceedings of his clebtor and
received cliviclenc1s thereon, is estoppec1 from setting up that the law is
unconstitutional as to his claim. His participation in the procedure precludes his recovering the balance of his claim.
Fogler v. Clark, 237.
5. The voluntary partial payment of a judgment, after the same has become
barred by the debtor's clischarge in insolvency, does not revive ancl make
valid the balance of such judgment.
Ames v. 1'-!1 torer, 243.
6. A creditor's claim against his debtor in insolvency, after it has been duly
proved: cannot be disallowed except upon a petition in writing, sworn to
by the party objecting to the claim. The statute requires that the
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objections shall be in writing, and the rule of the insolvent courts requires
a verification upon oath.
Tillbetts v. Trafton, 26-!.
7. The insolvent courts had the power to establish the rule, which is neither
unreasonable nor unconstitutional.
lb.
8. A creditor's claim is proved when it has been presented in clue form after
being verified in the manner required by law. Ko hearing is necessary.
The creditor's oath is prim,a. facie proof of his claim.
lb.
9. "\Vhen, on the return clay of the petition of an insolvent debtor for a discharge, a creditor appears to object and tiles a motion for an extension of
time for filing his objections, the court of insolvency has power to grant the
motion and tix a future clay for filing the objections.
Robinson v. Chase, 3!J5.
10. The debtor waives his right to object to the extension if he does not make
his objection known until after taking his chances at the trial of the issues
raised by the creditor's objections to the clisclrnrge.
I h.
11. The discharge in insolvency of one surety on a promissory note given before
the insolvent act took effect, is no bar to an action on a juclgment for contribution, recovered by a co-surety after the insolvent act took effect arnl before the
insolvent's petition and discharge.
Danforth v. Robinson, 466.
12. Prior to act of 1887, c. 118, when the period of limit:1tion had commenced to
run on a claim provable in insolvency, the subsequent insolvency of the defendant under R. S., c. 70, clid not interrupt the running of the limitation,
and the right of action on such claim was barred by the general limitation of
six years.
Trafton v. Hill, 503.
13. ·when two debtors are in insolvency as a firm aml also indivillually, and
one has assets exceeding his own private indebtedness, a firm creditor is
interested in the private estate of the solvent partner, and may contest the
allowance of claims against such estate, presented by other creditors.
Chadliourne v . .Hardin{!, 580.
1±. The exchanging a note against an insoh·ent firm for the note of the
imli,·idual members of the firm, within four months of the commencement of
insolvency proceedings by the debtors, the result of ""hich would give the
creditor a larger dividend on his debt than he "·onlcl otherwise obtain,
operates as a preference, and the substitutecl note cannot be legally allowed
against the estates of the debtors.
lb.
15. A creditor who desires to oppose an insolvent's petition for discharge,
must appear for that purpose on the day assignecl by the judge for a hearing
thereon. His appearance to oppose a discharge, b not implied from his
presence on such occasion for other purposes.
In re Butterfield, 59-!.
16. A creditor is not entitled to appeal from a decree discharging an insolvent
debtor, unless, at a proper time before such decree he has filed objections
against a discharge.
I b.
INSPECTOR OF CUSTOMS.
See SHIPPING, 1.

INSUHANCE (ACCIDENT).
l. A policy of insurance against accidents pro,·iclecl that " if the insured shall

sustain bodily injuries,

which shall, ill(lepemlently of all other
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causes, immediately and wholly disable and prevent him from the prosecution of any and every kind of business pertaining to the occupation under
which he is insured," certain indemnity should be paid him. Held, that to
entitle the insured to recover that indemnity he was not required to prove
that his injury disabled him to such an extent, that he had no physical
ability to clo anything in the prosecution of his business, but that it was
sufficient, if he satisfied the jury, that his injury ·was of such a character
and to such an extent that he was not able to do all the substantial acts
necessary to be done in the prosecution of his business.
Young v. Travelers Ins. Co. 244.
2. When an agent of an insurance company, upon receiving notice of a claim
for indemnity, undertakes to make out the proof of loss and therein misstates the date of the accident, the company cannot take advantage of that
misstatement, if the proof is signecl by the insured without any improper
motive and by the advice of the agent.
lb.
3. The court in such a case may properly refuse to give a requested instruction
that the plaintiff has never furnished the defendant a claim for indemnity,
such as is contemplated by the policy.
Ib.
4. "\Vhilst a person, who was insured under an accident policy, was driving upon
a public street, his horse became frightened at an unsightly object on the
street and ran away, without upsetting the carriage or coming in contact
with anything before he was brought under control by the driver. But such
person was, apparently, greatly endangered at the time, and suffered so
severely, either from fright produced thereby, or from some strain caused by
his physical exertion in restraining the horse, that he died within about an
hour afterwards. Held : That the death may be considered as having
ensued from bodily injuries effected through external, violent and accidental
means.
1.WcGlinchey v. Fidelity and Casualty Co. 251.
3. The clause in the policy which provides that the insurance shall not extend
to any bodily injury of which there shall be no external and visible signs upon
the body of the insured, does not apply to fatal injuries, but only to those
not resulting in death.
Ib.
INSURANCE (FIRE.)
1. An insurance company can neither be subjected to a suit upon a policy of

insurance by the assured, nor to trustee process, in favor of the mortgagee
or other creditor, until the preliminary proofs of loss, as required by
statute, have been furnished or waived.
Nickerson v. Nickerson, 100.
2. After the notice provitlecl by the statute has been given by a mortgagee of
real estate to an insurance company having issued a policy of insurance
upon the same, he becomes the equitable owner of the policy and his
mortgage, and, inasmuch as preliminary proofs are required to fix the
liability of the insurance company, and he must commence his action within
sixty clays after the loss, he may furnish the requisite proofs of loss in his
own name if the assured neglects or refuses to furnish them, in order that
he may avail himself of his rights under the policy, and he may avail himself
of any waiver of such proofs by the insurance company.
Ib.
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3. Such waiver is a question of fact for the jury, whenever it is to be inferred
from the evidence adduced or is to be established from the weight of
evidence.
Ib.
4. A fire policy on plaintiff's "frame stable building, occupied by assured as
a hack, livery and boarding stable," specifically des cribecl; and " on his
carriages, sleighs, hacks, horses, harnesses, blankets, robes and whips, contained therein," does not cover damage by fire to the plaintiff's hack, while
in a repair shop one-eighth of a mile away, on another street, in the city,
without the knowledge or consent of the insurer, for the tempornry purpose
of being repaired.
Bradbury v. Insurance Cos. 306.
INSURANCE COMMISSIONER.
See ConPORATIO~~; 7, 8.
INTOXICATING LIQUOR.
1. A prior conviction is not well laid at a term of court which ended before the

certificate of decision was received from the law court in the cause.
State v. Conwell, 80.
2. Libels against liquors seized on search warrants are separate proceedings
from the search and seizure process.
State v. Intoxicating Liquor, 91.
3. Such libels must be filed with the magistrate before whom the search warrant
upon which the liquors were seized is returnable. It need not have been
returned. Such warrant, when issued by a trial justice, must be made
returnable before any trial justice in the county.
lb.
4. Where the libel avers the search and seizure warrant to have been issued by ·
the magistrate with whom the libel was filed, it is sufficient.
lb.
5. Where the indictment for a single sale of intoxicating liquors alleges that the
defendant at a certain term of the court was convicted "of selling a quantity
of intoxicating liquors," it is a sufficient averment of former conviction.
State v. TVyman, 117.
6. ·when the offence of a common seller is set out with a continuando, time is
material and the evidence must be confined to acts which happened within the
clays alleged.
State v. Small, 452.
See CONSTITUTIONAL LAW, 2.

See BASTARDY PROCESS, 1-4.

JUDGMENT.
INSOLVENT LAW, 5.

PRACTICE (LAW,) 21.

JUDGMENT CREDITOR.
See O.FFICER, 3.
JURISDICTION.
See PRACTrcg (LAW,) lG, 17.
JURY.
The right of a trial by jury is guaranteed by the constitution, and it is not
within the province of the legislature to enact a law which will destroy or
materially impair that right.
State v. Intoxicating Liquor, 57.
See NEW TRIAL, 4.

PRACTICE (LAW,) 22-24.
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LAW AND FACT.
See INSURANCE, (FIRE,) 3.
LEASE.
See RAILROAD, 2, 3.
LEGACY.
1. The word ''specific" as used in R. S., c. 65, § 31, is not to be taken in a

technically testamentary sense, but means definite, special or particular in
a general sense.
Holt v. Libby, 329.
2. Any legatee of a residuary or specific legacy may recover the same in a suit
at law.
Ib.
See WILL, 6, 9, 12.
LIBEL.
See INTOXICATING LIQUOR, 2, 4.
LICENSE.
See EXECUTOR AND ADMINISTRATOR, 1.
LIEN.
See MORTGAGE (CHATTEL.)

SHIPPING, 2-7.

LIFE-ESTATE.
See WILL, 20.
LIFE-TEN ANT.
See INCOME, 1.
A

LIMITATIONS, STATUTE OF.
payment made by a partner from his individual funds, on a firm debt, will
not stop the running of the statute of limitations in favor of his co-partners.
Blethen v. Murch, 313.
See INSOLVENT LAW, 12. WILL, 7, 8.
LOBSTER.

I. The act of 1885, c. 275, prohibits the destruction of lobsters within this

state, even though taken or caught more than a marine league from the
shore.
State v. Craig, 85.
2. That act is not unconstitutional by reason of the penalties imposed by it.
Ib.
3. The act of 1885, c. 258, is not unconstitutional by reason of the enlarged
jurisdiction given to magistrates under it.
Ib.
4. A magistrate is not disqualified by reason of interest in cases where a part of
the penalty goes to the municipality in which he is a resident and tax-payer.
Ib.
MACHINERY.
A grantorconveyecl a mill privilege by metes and bounds and in the same deed,

by a distinct clause, he also conveyed ''the machinery and its appurtenances
of the grist mill,
. with the right to use said machinery in said mill
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for two years from thJs date free from rent." This mill was not within the
metes and bounds of the privilege conveyed. As a part of the same transaction the grantee gave a mortgage back to secure the payment of the purchase
money. f-Ielcl that this transaction made the machinery personal property,
whatever it may have been before.
Merrill v. Wym,an, 491.
MAGISTRATE.
See LOBSTER, 4.
MALICE.
See ASSAULT, 4.
MARRIAGE.
A written agreement between an association and its members, which
provides that, if a member pays an initiation fee, and certain annual dues
for nine years and until he is married, and also an assessment on the
marriage of any associate, and promises on pain of forfeiture of all rights
under the contract that he will not get married for two years, the company
will pay one thom;and dollars to his wife, the amount to be collected by an
assessment upon the associates, if not already in the treasury, is not a contract of insurance, but a contract in restraint of marriage, unlawful and
void.
State v. Towle, 287.
MARRIED WOMAN.
See HUSBAND AND Wnm, 2, 3. OFFICERS, 3.
MASTER'S REPORT.
See PRACTICE (EQUITY), 1.
MEETING-HOUSE.
1. A corporation of the pew-owners, by a majority vote, may control the
meeting-house, make repairs thereon, etc., at a meeting of the corporation
duly called therefor. It cannot be done at a meeting called by a justice of
the peace, on application to him therefor, for the purpose of organizing the
corporation.
.11layberry v. JYiead, 27.
2. Proceedings which were held to be for the organization of pew-owners.
lb.

3. It must appear that a majority of the members voted to repair, raise the
money, and assess the pews, in order to make a valid assessment.
lb.
4. An assessment is void where the assessors added an overlay to the sum
raised, and assessed it upon the pews.
lb.
MILL-DAM.
See FLOWAGE.

MINOR CHILDREN.
See D1vonc1~, 1-3.
MONEY COUN'r.
See PRACTICE (LAW), 11.
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MONEY PAID.
PROMISSORY NOTE,

2.

MORTGAGE (CHATTEL).
An agreement that personal property bargained and delivered to another, for
which several notes in the aggregate amounting to more than thirty dollars
are given, shall remain the property of the payee until the notes are paid,
is not valid, except as between the original parties, unless the agreement be
made and signed as part of the notes, and recorded as a mortgage of personal property; although each note may be less than thirty dollars.
Field v. Gellerson, 270.
MORTGAGE, (REAL).
1. Where the only verdict in a real actiou is that the plaintiff is entitled to
"Mortgage judgment" it will be set aside.
Hadley v. Hadley, 459.
2. No judgment can be rendered on such a verdict.
lb.
3. If either party wishes a conditional judgment he must move for it. That is
not a matter for the jury.
lb.
See DEED, 2. EVIDENCI~, 9. EXECUTOR AND ADMINISTRATOR, 1.

INSURANCE (Fnm), 2.

MACIIINERY, 1.

NEGLIGENCE.
See RAILROAD, 1-13.
NEW TRIAL.
1. In an action of case, to recover damages for an alleged injury to the plaintiff's

premises, by reason of the wrongful acts of the defendants in constructing a
ditch by which, for a period of six years prior to the commencement of the
suit, large quantities of water were conducted across the defendants' land
and discharged upon and against the premises of the plaintiff, thereby caus ing his land to be· undermined, excavated, and otherwise damaged; Held,
that a new trial will not be granted, upon a motion to set aside the verdict,
where the evidence is conflicting, and the case has been left to the determination of the jury under a clear and impartial charge.
Sm,ith v. Brunswick, 189.
2. Nor does the fact that a verdict has been rendered in favor of the defendants
in a former action between the same parties, brought more than six years
before the commencement of this suit, necessarily constitute a bar to the
present action.
lb.
3. It is not enough, by way of estoppel, to show that the matter in controversy
may have been determined in a former litigation between the same parties
It must, in order to constitute a bar, be made to appear affirmatively by
legal evidence that it was in fact determined.
lb.
4. The weight to be given to the testimony of interested witnesses who testify
in the presence of the jury, is peculiarly within the province of the jury .
.1.Wartin v. Tuttle, 310.
5. Where the only verdict in a real action is that the plaintiff is entitled to
"Mortgage judgment" it will be set aside.
Haclley v. Hadley, 459.
6. No judgment can be rendered on such a verdict.
1 b.
See PRACTICE (LAW), 8, 13. SUPERIOR Comn.
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NON-COMPOS.
See GUARDIAN, 1.
NON-RESIDENT.
See PRACTICI~ (LAW), 16, 17.
See GuAIWIAN, 1.

NOTICE.
PRo~ussoRY NOTE, 1.

WAY, 11.

NUISANCE.
1. One vvho suffers special damages from a public nuisance may recover the same

from the person creating the nuisance; and from the person maintaining it
after request to abate it.
Holmes v. Corthell, 31.
2. When the declaration in such a case fails to show that the plaintiff has
suffered any special damage for which the <.lef'endant is responsible it will be
adjudged bad on demurrer.
lb.
See EQUITY, 10. INDICnn~NT, 1. PLEADING, 3.

OFFICER.
1. ·where the tribunal from which the process issues has jurisdiction, and the

process is apparently regular, the officer executing it may safely follow and
obey it, and justify his acts under it.
Warren v. Kelley, 512.
2. But where the law is unconstitutional it confers no jurisdiction; the process
is not merely voidable but absolutely void, and the proceedings of an otlicer
under it canunot be justified.
I b.
3. A judgment creditor is not liable in trespass for refusing, on notice that his
judgment debtor is a married woman, to release her from arrest already
made by an otlicer on an execution regularly issued on a judgment recovered
ag,tinst her a~ a single woman before a court having complete jurisdiction.
Winchester v. Everett, 535.

See

INS0LVJ◄:NT

PARTNJ;mSHIP.
LAW, 14:. LIMITATION, STATUTE o:F, 1.
PAUPER.

1. Under the act of 1875, chap. 21, supplies furnished to relieve the distress of

a soldier, to operate as pauper supplies and prevent his gaining a new pauper
settlement, must have been furnished to relieve distress not occasioned "in
consequence of an injury sustained in the service."
Augusta v. Jfercer, 122.
2. The act of 1875 partially, and the act of 1885 completely, save the
exception contained in it, removed pauper disabilities from soldiers
who.:ie distress calls for relief under the p,mper laws of the state. Under
either act, supplies furnished to relieve a soldier from distress may be
recovered or the town charged with his legal settlement.
Ib.
3. A person who contracts with a city for the support of its paupers for a
specified sum, is not liable for money paid by the city in support of persons
in the Insane Ho,:;pital, in the absence of' evidence that such persons are
paupers whose settlement is in such city.
Hayford v. Belfast, 315.
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PAYMENT.
See LIMITATION", STATUTE OF, 1.
PERISHABLE ARTICLES.
See W1u, 20.
PETITION.
See WAY, 1-3.
PEW.
See M1mnxa-uousrn, 1-4.
PLEADING.
1. A declaration for ob.strncting a public way containing the essential aver-

ments is sufficient, either in a plea of trespass or trespass on the case.
Hulmes v. Corthell, 31.
2. ·when the declaration in such a case fails to show that the plaintiff has
suffered any special damage for which the defendant is responsible it will be
adjudged bad on demurrer.
Ib.
3. To enable one to recover the d:images sustained by his horse taking fright
at persons sliding in the street with boisterous conduct, he must allege the
facts constituting a nuisance and show that it was the proximate cause of
the damage.
Jackson v. Castle, 119,
4. Declaration given which was held irn:,ufficient.
Ib.
5. \Vhen the allegation of time, is stated in a declaration, as "on divers clays and
times between" two given dates, the writ will be adjudged bad on general
demurrer.
Shorep v. Chandler, 409.
6. An amendment to a declaration cannot be allowed, except upon payment of
costs, when exceptions have been taken to the overruling of a general
demurrer, until the exceptions luve been p'.lssecl upon by the law court.
Ib.
See INTOXICATING LIQUOR, 1, 6. PRACTICE (LAW), 9-11. WAY, 1-3.
POOR DEBTOR.
An omission by the officer to return into the clerk's office, during the lifetime of the precept, an execution upon which a poor debtor's bond was
taken by such officer, constitutes no defense to an action on the bond.
Robinson v. }Villianis, 267.
PRACTICE (EQUITY).
1. The report of a master has substantially the weight of a Yerdict, and his
conclusions are not to be set aside or modified without clear proof of error.
Paul v. Frye, 26.
2. The decision of a single justice upon matters of fact in an equity hearing
will not be reversed unless it clearly appears that the decision is erroneous.
Ib.
3. A defence that may he interposed in an action at law cannot be invoked as
a cause for relief in equity.
Nilliken v. Dockray, 82.
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4. The exceptions to an interlocutory decree should not be brought to the law
court until the final decree has been entered, except in such cases as will
not admit of that delay.
Maine Benefit Ass'n v. Hamilton, 99.
5. When exceptions are prematurely brought to the law court, they ,vill be
dismissed from the law docket.
lb.
6. When a cause is set clown to be heard on bill and answer the plaintiff waives

his replication and the answer must be taken as true.
Dascomb v . .iliarston, 223.
7. Allowances, for obvious reasons to be of moderate amoun~, may be granted
out of an estate for the expense of professional services and disbursements,
in ascertaining the construction of a wiil, unless the facts disclose a frivolous
and unnecessary case.
Moore v. Alden, 301.
See EQUITY, 5-9.
PRACTICE (LA Wy.
. any question of facts occurs proper for a
trial by jury, an issue may be formed (framed) for that purpose under the
direction of the court and so tried." R. S., c. 63, § 28.
Backus v. Cheney, I 7.
2. When such issue has been framed the court has power to order a change of
venue for a trial of the same.
J b.
3. If the issue is decisive of the case the whole case is transferred, and the
decision is certified directly to the probate court. Otherwise where other
proceedings must be had in the appellate court after the decision of the issue
framed for the jury.
lb.
4. When questions of law arise in the trial before the jury, they should be
entered and heard in the district in which the trial was had.
lb.
5. Motions for new trials in criminal cases tried in either of the superior
courts, are to be heard ancl finally determined by the justices thereof.
State v. Intoxicating Liquor, 57.
6. A defence that may be interposed in an action at law cannot be invoked as
a cause for relief in equity.
Milliken v. Dockray, 82.
7. A magistrate is not <1isqualified by reason of interest in cases where a part
of the penalty goes to the municipality in which he is a resident and taxpayer.
State v. Craig, 85.
8. It is not within the province of the court to say that thejury acted corruptly
or perversely, or erroneously, in relying upon the uncontraclictecl testimony
of respectable men, experienced in the matter about which they were
testifying.
Doyle v. 1liaine Shore Line R. R. Co. 136.
9. An action is against a clefenclant in his individual capacity, notwithstanding
it describes him as a trustee for another and is upon a note signed by the
defendant, '' trustee or the estate," etc.
Blackstone Nat. Bank v. Lane, 165.
10. It is not a variance, in nn action on a promissory note, that the cleclaration
does not mention a memorandum on the note, stating that it was held as
collateral security.
I b.
1. In a probate appeal, " if .
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11. ·where the declaration contains a money count, in such an action, it is not
necessary to aver a demand at the place where the note was payable. It is
sufficient if there is proof that such a demand was in fact made.
Ib.
12. Venues are not required in transitory actions.
I b.
13. A new trial will not be granted because of the admission of irrelevant and
immaterial testimony, when it was harmless.
Ib.
14. Remarks of the presiding justice when made to counsel in relation to the
manner of conducting a cause then on trial, are not to be regarded as the
expression of an opinion upon " issues of fact" within the prohibition of
R. S., c. 82, § 83.
Elwell v. Sullivan, 207.
15. When counsel regard a remark of the presiding justice as such an expression of opinion he should call the attention of the court to the fact at the
time.
Ib.
lG. If a defenclt}nt, whose residence is out of the state, be served with process
while temporarily present ,vi.thin the state, such proce¥ will confer complete
jurisdiction over his person in our courts. His bodily presence is equivalent
to residence for such purposes.
Alley v. Caspari, 234.
17. The municipal court of the city of Ellsworth has the same jurisdiction in an
action against a non-resicient of the state who is temporarily abiding within
Hancock county, if personal service be obtained, that it would have were
su9h person a resident within the county.
Ib.
18. If a judge, at a trial term, sees fit, for his own convenience, to delay his
approval of a bill of exceptions, in order to have time to test their correctness, and the exceptions, as finally allowed, are regular in form, the law
court cannot, upon suggestion of counsel, reject the exceptions.
Fielcl v. Gellerson. 270.
19. A requested instruction, which has no basis in the testimony in the case,
should not be given.
Pillsuury v. Sweet, 302.
20. To refuse to give such an instruction is not expressing '' an opinion upon
issues of fact arising in the case," contrary to the provisions of R. S., c.
82, § 83.

lb.

21. It is corrPct to refuse to allow judgment, when from an inspection of the
officer's return it appears that the service, by summons, was only thirteen
clays before the court.
Dow v. March, 408.
22. In the trial of criminal causes, other than those that were lately capital,
where there are several defendants, they are jointly, and not severally,
entitled to the peremptory challenges allowed by statute. The challenges
are allowed to them as a party and not as persons.
State v. Cacly, 413.
23. Exceptions do not lie to the exclusion from the panel of a juror whom one
defendant objects to and another defendant desires to retain.
Ib.
24:. A judge may in his discretion put a legal juror off the panel, but cannot put
an illegal juror on.
Ib.
2fi. Argument of counsel stated which was held unobjectionable.
Ib.
26. The couilt is not obliged to give a requested instruction when there is no
evidence in the case to base it upon.
Savaue v. Savage, 472.
VOL. LXXX.
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27. ,vhen an action is submitted to the court on an agreed statement of facts
the court cannot infer a fact not agreed upon by the parties.
Trafton v. Ifill, 503.
See A:'IIKND:'lrnNT, 1. ASSA.ULT, ii. DEED, 4:-7. EVIDENCE, 2-8.
:FLO"\VAGE, 1, 2

See

l\IonTG.\GE (RE.\L), 1-3.

NEW TRIAL.
5.

PRACTICE, (EQUITY),

,V.\Y, 1-:3.

PREFEHENCE.
See

INSOLVENT

LAW, 1, 2, 14.

PRESCHIPTION.
See HEFmmxcE.
PRESG1\1PTIOX.
See DEATH, 1-ti.
PRINCIPAL AND AGKNT.
See AGENCY.

See

APPE.\L,

PROBATE LAW AND PRACTICE.
DISTRIBUTION.
KVlDEXCE, 1. EXECUTOR

AD:'IIINISTUATOR.

GuAHDL\X.

,v1LL,

AND

1-4:.

PROMISSORY NOTE.
1. The holder of an inclorsed note made no irn1uiries for the aclclress of the

i.rnlorser until after it was protested, and then inquired of an employee at
the office of the firm from whom he receiYed it, mHl sent the notice of protest
to the address thus asccrt'.linecl, which proYeLl to he an incorrect adclres;.
J-lelcl that there was not reasonable diligence used to ascertain the corre~t
address.
Hart v. J.11cLellan, £15.
2. The owner of a promissory note, payable to the order of another and not
indorsecl by him, cannot maintain an action at law upon the same against
the maker in his own name. If such owner of the note sell and deliver the
same, and guarantee the payment of it, without the request, assent or
knowledge of the maker, and be compelle(l to pay his guaranty, he cannot
maintain an action for money paid to the maker's use against him.
1lfo1'sh v. Hayfotd, !::l7.
J. A promis.sory note, given by a wife to her husband in the year 1853, is
voill. It cannot be collected against her estate after her death.
JVyman v. fVhitehouse, 257.
4. The act of the parties authorizing a person to witness the note, in the year
1868, doe::- not give it validity, there being no new contract or new consideration for a contract.
lb.
5. A note was nrncle payable to the order of the maker and endorsed by him
on the back to the order of the plaintiff, and the defendant also signed the
endorsement, before the delivery to the plaintiff. IIelcl, that the defendant
is an original promisor.
Stevens v. Parsons, 351.
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G. A mere forbearance to sue one of the makers of a promissory note is not a

sufficient consideration to charge one as inclorser, by signing his name upon
the back after delivery, even though the forbearance was produced by the
signing.
Lambert v. Clewley, 480.
7. The plaintiff in an action against the inclorser of a promissory note testified
that the consideration of the inclorsement was '·that I would not sue.
He said if I would not enter my suit, or make any trouble about it, he ,voulcl
see the note was paid
"\Vhen Mr. Clewley inclorsecl the note it was
the understanding that I was not to trouble Mr. Cousins. I was not to commenc0 a suit." The court instructed the jury that "the evidence failed to
show, and would not authorize them in finding a valid consideration.
so as to make it obligatory upon the defendant to pay the note." Held, no,
error.
lb.
See INSOLVENT LAW, 11. MORTGAGE (CruTTEL), 1.
PRACTICE (LAW), 9, 10, 11.
PROOF OF LOSS.
See INSURANCE (ACCIDENT), 1-3. INSURANCE (FIRE), 1-3.
PROTEST.

See PRo.:'tnssonY NOTE, 1.
QUARRY.
1. Compensation for pumping water from a quarry. which run into it from an,

adjoining quarry where it accumulated, cannot be recovered in an action of·
assurnpsit against the owner of the other quarry, when there is no eddenceof a promise to pay for such service.
Ulmer v. Farnsworth, 500.
2. Custom, to have the force of law, must, among other things, be universal
and its origin so far back that the memory of man runneth not to the
contrary.
lb.
RAILROAD.

1. In the trial of an action on the case against a railroad corpomtion for a
personal injury resulting from the alleged defective construction of the
defendant':,; station-house, the question of contributory negligence, thougl1c
depending upon undisputed fact:,;, is properly submitted to the jury, when
intelligent, fair-minded persons may reasonably arrive at different conclusions thereon.
Nugent v. B. C'. & ~~I. Railroad Co. G2.
2. A railroad corporation, over a section of whose track another company, by
virtue of a contract, runs its trains, is liable in tort to the latter's brakeman, who, while in the clue performance of his duty on his employer's train,
receives a personal injury solely by reasc,n of the negligent construction of
the former's station-house.
lb.
3. When a railroad corporation leases its road and appurtenances by virtue of a
legislative errnctment containing no provision whatever exempting it from
liability, the lessor is liable to one lawfully there, for a personal injury
which resulted solely from the original defective construction of its stationhouse, though the lessee had long been in full possession and control under
the lease, and had covenanted therein to maintain, preserve and keep the
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st:ition-houses in as goall otder ancl repair as the same vrnre in at the elate of
the lease.
Ib.
-1-. In an action by a brakeman for n,n injury received while ascending- the side
la(lcler on a box c:tr, which resulted from the proximity of the station-awning
to tl1e ens, te,timony tktt no other awning on the road was like this one is
thlmissible.
Ib.
5. In :nch an :ictiou the admission of testimony by an experienced brakeman on
tl1<1 ~:ame train that the ladders were so variously constrncted that the undivicbcl attention of a pers,m ascending them was required, affords no ground
01' exception to the defendant.
Ib.
'G. It is not 1wcessal'ily neg:ligence on the part of a railroad company, ns between
the com1Huy aml a brakeman on duty in its yard, that a freight car is found
in u,;e on its ro,tcl in such a damaged ancl crippled condition, that it exposes
the employee to more tli:m the comm::m risk and clanger which is incurred in
lurnlling orclinary c:1rn. It is nnavoichble that clamagecl cars must at times
aucl places be handlecl by railroad employees.
Jurlkins v. Maine Central Tl. n. Co. -1-17.
;. A proper m:m:1gement of a nilro:id nny reqnire that reasonable rules ancl
regulations he :ulopted ancl pnblishecl, in onler tlut employees mny be
apprisecl of any unusual clanger which they may oe subjected to in hamlling
..damagell cars.
Ib.
8. If there be cl:mger in nanllling a cripplecl car, which an experienced brakeman
c:rn .apprcciate for him8elf, the defective comlition of the car being known
to him, ancl he Yoluntarily assumes the risk of managing it in a manner
v,hich expose:, him to nnusnal danger, when the emergencies are not so
extreme as to require the service of him, he cannot recover of the company,
if inj n red while so cn.~ag2cl.
I b.
.9. A yard brakeman <.:annot recover against a railroad company for an injury
rece.ivecl in falling from a fiat freight car, lo:uletl with coal, while attempting
to stop the car t'r<rn1 running clown a sillc-traek, and possibly off' at the encl
of it, by jumping upon the brnke-heam in the front of' aml nuder the car
aml pre:,;sing it clown with his feet, holtlin'.!; him-.;elf to the car with one haucl
and pulling up th·J br:tke-c:min with th:~ other, the ex:cuse for his act being
ti1at the brake-staff wa,.; so bent that it coulll not be effectively usc<l in the
ordinary m:mner; there being no rule of' the company nor any orcler from
any otficer requiring :-;uch an nnclertaking by him.
Il,.
10. The rule which reqiiil'es that a traveler on the highway shall l?ok and listen
before he attempts to drive across a railroacl track, abo as imperatively
requires that, if a coming tr.I.in is hearcl by him, aml there be doubt whether
the train is upon such track or some other, he shall stop at a :safe distance
from the crossing until all doubt is solveLl as to its location, unless cleceivecl
by smTomllling circumstances, and without his fault.
State v. B. & 1lL It. R. Co. 430.
11. The cleceaserl in this case, with two as8ociates, was riding in a wagon
towards a railroatl crossing, at about ten o'clock in the evening of a starlight
night, one of the associates O\Vning and driving the team, and c:irrying the other
two gratuiton:sly as a neighborly kindness, when a locomotive whistle was
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heard by them. They expressed doubt among themselves whether the train
was on the road they were to cro:,s, or on another road f:irthcr 1v,vay running
in the same direction, and continued driving on slowly, intent upon the noise
of the train. They could not see the train on account ofbuilclings ancl bushes
between them and it. The bell was not heard by them. As they approached
nearer, they saw the gates at the crossing wide open and no person in attendance upon them, although they had been accustomed to S<1eing the gates In
operation and a flagman there. For several years the practice of the road
had been to keep a flagman in attendance at the er ossing, but, unknown to
these persons he usually left the place at about seven in the evening
for the night. The train was the night Pullman from Boston going east,
which for most of the time for many years had not run upon this road, but had
run upon the other road of the s~ime company before spoken of. The train
was running through a compact portion of the city of Biddeford at an unl:nrful
rate of speed for such a place, and at the rate of twenty-five mile!-> an honr,
or more, when the collision occurred and the person for whose death this suit
is brought was instantly kDed. It is stipulated by the parties that the plaintiff shall recover if tlwse facts would in any event authoriz<~ a jury to tiucl a
verdict in favor of the plaintiff.
Helcl: That a verdict for the plaintiff might be upheld.
Ib.
12. The defendants cannot escape liability, npon the ground that no statute
required them to maintain gates at the crossing. The volnnt:lry establishment of gates is evidence of their necessity, and being advertise cl to travellers,
it is evidence of negligence if they are not properly attended and rnaintainecl.
lb.
13. Less responsibility may have rested on the two persons "·ho ,vcre passengers
than on the driver who owned ancl drove the team. The doctrine of the English case of Thorogood v. Bryan, which imputes to a pnssenger the negligence of a driver over whom the passenger exercises no influence or control,
as far as it has obtained a footing in this State, is overruled.
1 b.
RECORD.

See

MORTGAGE (CII.\.TTEL),

1.

REFERENCE.
1. \Vhen a submission is made by private parties ton given nnmbcr of persons,

without any express authority given or to be inferred from the manner or
circumstances of the submission, that a smaller number may decide, an
award or decision will be void unless made by all.
I-Iubbard v. The Great Falls J.11mwfactiiring Co. 39.
2. A different rule prevails when authority is conferred upon 8evcral persons
in matters of public concern.
I b.
3. Where a referee does not decide the qnestion submitted to him, nncl his
report shows that he did not intend to, it will not be conclnsive on the
parties.
-VValker v. Simpson, 143.
4. vVhcre a dividing line has been agreed npon am1 recognized, and occupied to
by the parties in interest for twenty years, it is ccmelnsiYe; ancl it "·onlcl not
be waived by a subsequent reference and voir: a-warcl.
lb.
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ROCKLAND WATER COMPANY.
Sec CORPORATION, U-.

SALK
See

AGEXCY,

4.

SEARCH AND SEIZURE.
See INTOXICATING LIQeon, 2-4.
SHIPPING.
1. An inspector of the public customs, who purchased a vessel in spite of the

laws of the United States which provide that such an officer shall not own
:my vessel or interest therein, under a penalty of five hundred dollars, may
recover the value of such vessel in an action of trespass agailrnt a sheriff,
who attaches the same as the property of the person selling her to the
United States official. His possession of the property is a good title as
against the attaching ofllcer.
Bliss v. Winslow, 274.
2. For repairs upon a foreign vessel, that is, a vessel out of the state or country
where owned, the general maritime law gives the party furnishing the same
lien upon the vessel for his security, and he may maintain a suit in admiralty
to enforce bis right.
Warren v. Kelley, 512.
:3. In such ca:,e, if the party seeks to enforce his lien, his remedy belongs
exclusively in the district courts of the United State.s.
Ib.
4. ·where a party furnishes materials or repairs upon a vessel in her home port,
no lien therefore is implied or exists by the general maritime law as accepted
aml received in this country.
Ib.
5. So long as Congress does not interpose by general law to regulate the
subject, the state, although it cannot create a lien aucl attach it to a service or
contract not maritime in its nature, arnl thereby extends the jurisdiction of
the United States Courts, may extend a lien based upon a maritime scn·ice
or contract to parties fllrnishing repairs or necessaries to a vessel in her
home port.
Ib.
G. But in snch case the state cannot confer jurisdiction upon its own com~ts so
as to cn:tble them to proceed in rem for the ei1forcement of liens thns crcatecl
hy statute; for, by the later rules and decisions of the Supreme Court of the
United State:-,, jurisdiction for the enforcement of such liens, by proces·s in
rem, belongs exclusively to the district courts of the United States.
Ti.,.
7. Tktt portion of sec. 8, c. !H, R. S., which provicles that "whoever furnishes
labor or material:-, for a vessel after it is launchetl, or for its repair, has a
lien on it therefor to he enforced by attachment within four days after the
work is completed," so far as it authorizes proce:;<ling-, in rem in the courts
of this state for the enforcement of lien for labor, m:1terials or repairs upon
a domestic vessel, or foreign sea-going vessel, is in contravention of the
Con,,;titntion aucl the Laws of the United States.
I&.

SOLDIIm.
1. ender the act of 1875, chap. 21, supplies furnished to relieve the cli-;tress of

a soldier, to operate as pauper supplies and prevent his gaining a new pauper
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settlement, mnst have been fnrnished to relieve c1istress not occasioned "in
consequence of an injury sustained in the service."

A1tgusta v. ;__lfercer, 122.
2. The act of 1875 partially, and the act of 1885 completely, save the exception
contained in it, removed pauper disabilities from soldiers whose distress
calls for relief under the pauper laws of the state. Under either act~ supplies
furnished to relieve a 80lclier from distress may be recovered of the town
charged with his legal settlement.
lb.

STATIONARY ENGINE.
See IXDICT:.\IK\'T, 1.
STATUTB.
UNITED ST"\TES REVISED STATUTES,

§ 2638,

Shipping, cnstoms officers,

27+

SPECIAL STATUTES OF l\Luxg.

1850, c. 381,
1861, c. 79,

Rockland vVater Company,
Same,
PCBLIC STATUTES OF l\LUXE.

1875,
1885,

21,
C. 2i>8,
C. 2G9,
c. 275,
1887, C. 108,
c. 118,
C. 140,
C.

Soldier, pauper,
Fish ancl game law,
Soldier, pauper,
Fi8h law,
Wills,
Limitation of actions,
Intoxicating liquor,

ll.22

s:,

122
85
50
."303

57

l{gvISED STATUTES OF lVL\L\'E.

1871, c. Gl, § 1,
1883, c. 6, § 14, cl. VI,
§ 78,

c. 12, § 31,
C.

c.
c.

c.
c.
c.
c.
c.

§ 32,
17, § 5,
§ 12,
§ 13,
§ 17,
§ 18,
18, § 41,
§ 4-i,
2-i, § 8,
40, § 70,
60, § 17,
63, § 28,
G-i, § 1,
G-i, § 67,

Rights of married women,
Tax on trust property,
.\.sse:,;sment for new roads,
Pew-owners may incorporate,
Same,
Certain nuisances clescribecl,
Damages for,
Abatement of,
Stationary engine,
Same subject,
Connty commb:sioners lay out ways,
Appeal to Supreme Conrt,
Soldiers not paupers,
:Fish law,
DiYorce, disposal minor children,
Probate appeal,
Granting administration,
Embezzlement property of deceased,

-!72
:30!>
:284

27
27
:307
:307

;307
488
-±88
284
:28-i

122
34!.l

48:3

17
50
1Zi2
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1883, c. G5, § 31,

c. 70, § 4:G,

c.
c.
c.
c.
c.
c.

74, § 10,

82, § 83,
91, § 8,
97, § 7,
111, § 1, cl. VI,

124:, § 42,

Legatee may sue,
Discharge in insolvency,
Wills,
Practice, instructions to jury,
Lien on vessels,
Judgment in bastarcly process,
Statute of frauds,
Cruelty to animals law,

324:

2DO
392, 207
513
3,38
243

20G

STATUTE O.F LIMITATION.
Sec LDIITATION, STATUTE OF.

STOCK SUBSCRIPTION.
Sec Conro1unox, D.
SUBMISSION.
See REFERENCE.

SUPERIOR COURT.
:ivfotions for new trials in criminal cases triccl in either of the :-mperior courts,
are to be heard and finally dctermiuccl by the justices thereof.
State v. Intoxicating Li(JU01', 57.
SURETY.
Sec INSOLVENT L,\W, 11.

SURVIVORSHIP.
Sec lh:ATII, 4, 5.
TAX.
1. Recitals in a tax clccLl arc not evidence of the truth of the facts stated.
Li1)7J!) v. Jll!!)berry, 137.

2. "Twelve acres pnstnre lot" is not a sufficient description for the purposes of
taxation, nor to support a tax title.
lb.
3. An executor, holding boncls in trust to pay the inkrest to a resident of this
state, cannot withhold out of the interest a snm sutlkicnt to pay the taxes
on the bomls.
Cfo11l1l v. Graves, 509.
4. By R. S., c. G, § 14 cl. VI,the taxes upon such bc,ncl .;; nre to be assessed directly

to the person who receives the interest, or, if the beneficiary is a married
woman, to her husband.
Ih.
TELEGRAPH.
1. A stipulation or regulation of a telegraph company that it will receive
messages to be sent without repetition during the night for delivery not
earlier than the morning of the next ensuing business clay, at rednccLl rates,
on condition "that the sender will agree that he will not claim damages for
errors or delays, or for non-delivery of such messages, happening from any
cause, beyond a sum equal to ten times the amount paid for transmission,"
although assented to by the sender, is unreasonable and Yoid as against
public policy.
Fowler v. Western U1don Teleuraph Cu. 381.
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2. Although telegraph companies are engaged in what may be appropriately
termed a public employment, they are not common carriers in the strict
sense of the term.
lb.
3. In the absence of any contract or regnlatio11 modifying their liability they do
not insure absolutely the safe and accurate transmission of messages as
against all contingencies.
lb.
4. The degree of care which they are bound to use is ordinary care, and that is
to be measured with reference to the kind of business in which they are
engaged.
lb.
5. They are bound to have suitable instruments and competent servants, and to
see that the service is rendered with that degree of care and skill ·which the
particular nature of the undertaking requires.
lb.
6. But this duty does not impose a liability upon them for want of skill or,
knowledge not reasonably attainable in the art, nor for errors or imperfections which arise from causes not within their control, or which are not
capah le of being successfully guarded against.
lb.
In an action against a telegraph company to recover damages for not delivering a message, the plaintiff makes out a prima facfo case when he shows that
the message which the company undertook to send was not delivered, and
that damage has resulted.
·
lb.
8. The burden is then upon the company to show that the failure to deliver was
caused by some agency for which it is not liable.
Ib.

1:

TOWN.

See

INJUNCTION,

3.

TOWN TREASURER.

TOWN TREASURER.
1. vVhen the same person is town collector and town treasurer, and, as treasurer

pays to the state treasurer the school funcl and school tax, charges the same
as paid by him as collector, and it is allowed to him in his settlement of' his
collections, the town cannot hold his sureties on his collector's bond therefor.
Norriclgewock v. Hale, 362.
2. The office of town treasurer is an·annual office; and the sureties on his official
bond are not held for any of his misappropriations of the town's money
made after his official year has expired and before his successor had been
qualified, notwithstanding the bond stipulated that he should '' well and
truly perform his trust as treasurer during the time for which he was chosen
and until another should be chosen in his stead."
lb.
See

TRADER.
LAW, 3.

INSOLVENT

TRAVELING SALESMAN.
See AGENCY.
TRESPASS.
1. It is admissible for a grantee in a deed of an undivided half of a parcel of

land, to show by oral evidence that it was agreed between him and the
grantor at the delivery of the deecl, that the r:;um paid as a consideration for
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the conveyance, shouhl also be in foll satisfaction of trespasses previously
committed by him upon the land.
Hocl{IPS v. Heal, 281.
2. Any one of several owners in common of land may collect or release a
claim for damages arising out of trespasses upon the common property.
Ib.
3. If one sells a parcel of real estate, bounding it on a strip of land owned by
the grantor and reserved for a street, such a r0servation operates as a
dedication of the land so reserved for the purposes of a street; and neither
the grantor, nor any one holding a, title derived from him, can afterward
maintain an action of trespass against the grantee, or any one holding
under him, for entering upon the Janel so reserved and preparing it for use
as a street.
Heselton v. Harinon, 326.
,4. In an action of trespass, where the plantiffis general owner of the property or
has only a special ownership and is answerable over to others, the true rule
of damages is the value of the property at the time of conversion with interest thereon to the time of verdict.
Warren v. J{rlley, 512, •
5. The rule in relation to mitigation of damages stated.
lb.
6. In an action of trespass for removing boards from a barn, it is error to instruct
the jury to return a verdict for the defendants, on the ground that the
defendants were the servants of the real owner of the barn, when the plaintiff claims to be the owner and tl~ere is evidence tending to show, that the barn
set across the dividing line, on the plaintiff's land. Oliver v. Brown, 542.
See ASSAULT, 1-5. OFFICJ<~R, 3. PLEADING, 1. RI~FERENCE, 4.
TRIAL JUSTICE.
See COSTS, 1.
TRUST.
See HusnAND AND vVrFE, 7.

WrLL, 5.

TRUSTEE PROCESS.
1. vVages to be earne(l under an existing contract may be assigned at law.
•
IIaynes v. Thompson, 125.
2. The claimant of fnncls in the hands of trustees must show the true state of
affairs between himself and the defendant.
lb.
3. ·wages not exceecling twenty dollar.s earned within one month prior to each

Ib.

service on the trustee are not attachable.
See EXECUTOR AXD AD:\HNISTRATOR, 4.

INSURANCE (Fnm), 1.

VAHL\.NCE.
See PRACTICE (LAW), 10.
VENUE.
See PRACTICE (LAW), 12.

WILL, 2.

WAGES.
See AssIGX:\IENT, 3. TRUSTEE PROCESS, 1-3.
See CORPORATION, !.l.

WAIVER.
Ixsu1u.NCE (Fnm), 2, 3,

REFERENcg, 4.

WAY, 10.

INDEX .
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•WARRANT.

See INTOXICATING LIQUOR, 2-4.
WATER.

See

NEW

TRIAL, 1.

WATER COMPANY.
See CORPORATION, 14.
WAY.
1. Reasonable certainty and a substantial compliance with the statute is what is

required in proceedings for the laying out of highways.
Packard v. County Corn. 43.
2. Technical exactness and precision is not required.
I b.
3. It is not a valid objection to the proceedings that the petition describes
alternative places either for the location of the way or its termini.
Ib.
4. By R. S., c. 18, § § 41, 44, an appeal may be taken, by any person interested,
from the decision of county commissioners in laying out a highway through
unincorporated townships, the appeal to be taken on any clay before, and to
be entered in, the term of the Supreme ,Judicial Court first to be holden after
such decision is made.
Appleton v. County Com,. 284.
5. By H. S., c. 6 § 78, the assessment of benefits is to be made at the first regular
session of the commissioners after they have laid out the road. But where
an appeal has been taken from their action in laying out the road, such •
assessment cannot be regnlarly made before their first regular session after
such appeal has been finally disposed of in the court abm e.
Ib.
6. If the 1:'enefits are assessed at the first regular session of the commissioners
after their action in laying ont the way~ and, as it may happen, an appeal be
still later but seasonably taken to their decision in laying out the way, the
result will be that the assessments have been prematurely made, and are
nugatory. In clue time they may be made anew.
Ib.
7. If one sells a parcel of real estate, bounding it on a strip of land owned by
the grantor and reserved for a street, such a reservation operates as a
dedication of the land so reserved for the purposes of a street; and neither
the grantor, nor any one holding a title derived from him, can afterwards
maintain an action of trespass against the grantee, or any one holding under
him, for entering upon the land so reserved and preparing it for use as a
street.
Heselton v. liarmon, 32G.
8. When, on appeal, the judgment of county commissioners, locating a highway
has been affirmed and the proceedings clnly closed and recorded, the commissioners may, within the three years allowed for making and opening the
,nty, entertain a petition praying for its discontinuance.
JJfillett v. County Com. 427.
9. ·when the premises conveyed by a deed arc described as bounded upon one
side by the continuation of a side line of a street, that does not constitute a
dedication of the land for a street, up to and past the premises conveyed,
though the continuation of the street was contemplated.
Atwood v. O'Brien, 447.
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10. If the grantor by a second deed convey to the same grantee the fee to the
center line of the contemplatecl street, the acceptance of that cleecl would
constitute a ·wafrer of all rights, if the grantee had any, beyond the center.
line of the contemplated street, until it was actually established as a
street.
J b.
11. Notice to the town officers that a culvert was not of sufficient size to
readily vent the water seeking its way through it, in time of a freRhet, is not
notice of a clefect in the way produced by an oYerflow of the water at such
time.
Pendleton v. Northport, 599.
See EQUITY, 10. PLK,\DING, 1.
WAY OF NECESSITY.
See EASEMENT, 1.
WILL.
1. In a probate appeal, "if .
any question of facts occurs proper for a
trial by a jury, an iRsue may be formed (framed) for that purpose under the
direction of the court and so triecl." R S., c. G3, § 28.
Baekus v. Cheney, 17.
2. When such issue has been framed the court has power to order a change of
venue for a trial of the same.
lb.
3. If the issue is decisive of the case the whole case is transferred, and the
decision is certified directly to the probate court. Otherwise where other
proceedings must be had in the appellate court after the decision of the issue
framed for the jury.
lb.
4. When questions of law arise in the trial before the jury, they should be
entered aml heard in the district in which the trial was had.
Ib.
5. The will bequeathed five-sevenths of the residue of the testator's estate, to
the plaintiffs in trnst, thereby creating five distinct trusts of one-seventh each
for the benefit of the respective cestuis que trust named, and autl10rizc<l each
trustee to ui,;e for the support of the respectfre beneficiaries such part of bis
or her share of the principal funds, as he in his good judgment may deem
necessary. In a subsequent paragraph, the will provided that none of the
funds shall be paicl to any one of the beneficiaries "so long as their health
and strength continue, and they are able to tlo anything ( or something) for
thcmsel\'es for their support, to be helcl till any one of them becomes sick
am\ totally unable to support themselves. The fnncl to be a reserve fund in
case ( any one) of sickness, . . what I mean hy sickness is to take the cases
of my brother (named) and sister-in-law (named) all of which proved incurable or total." IIelcl, that these latter clauses are to be deemed mel'ely
advisory, and to be followed by the trustees as nearly as they in their good
judgment may deem necessary.
Ilsley v. Ilsley, 23.
6. The last will of the testatrix contained the follo,ving cl-ause: "I have but
one son, John Russell, ancl I do not know whether he is alive or not, I have
not heard from him for a long time, I give and bequeath and devise unto him
the amount of money that stands in his name in the Bath Savings Institution
at Bath, Maine." After making other bequests, aml naming her brother as
residuary legatee, the testatrix further says : " If I take the money that
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stands in the name of my son, John Russell, from the Bath Savings Institut.ion and deposit it in the bank in my name, it is my will and desire that the
amonnt, which is abont six or seven lnmdred dollars, I can not remember
the exact amount, ::,;hall be given my son, John Russell, if he should return
at any time within ten years of my lleath, and it is my will that that amount
shall be kept at interest for my said son, John Russell, that he may have it
for his own forever, if he returns or is found anywhere alive within ten
years after my decease." The money was kept at interest by the executor
during the ten years. The son never returned, nor was he ever heard from.
Helcl: Tlu,t the money arnl accumulated interest belonged to the residuary
legatee.
Lemler v. O'Loughlin, 47.
7. A pending case is not affected by statute, 1887, c. 108, which provides that
where an original will is produced for probate, the time during which it
has been lost, suppressed, concealell or carried out of the state, shall not
be taken as part of the limitation pro,·idecl in R. S., c. G4:, § 1.
Deake, . dppellant, 51.
8. vVheu a will has been fraudulently concealed by any person interested in its
non-pro(luction, the st:1tute bar of twenty yean-; provided in lL S., c. 64, § I,
does not begin to run until the will is discovered.
Ib.
9. Tile lc 6·acy of a specitie~l sum " the income only to be expemled annually,''
by the legatee, is an absolute leg:tey.
Dascomb v. _Jlarston, 223.
10. A testator bequeathed two humlrecl thousaml dollars to the American
Baptist Home Mission Society; ''one-half of which is to be applied in akl of
freethwm's schools (other than the \Vaylancl Seminary)," and he also
bequeathed fifty thousand dollars to the Waylaml Seminary of \Vashington.
Held, that the whole legacy consisting of $2,30,000 shoulcl be pai<.1 to the mission
s0ciety, it appearing that the Wayl:tml Semin:try is a school established and
maintained by said mission society.
Ib.
11. A legacy to certain trustees, "to be appropriated at their cliscretion in
founding a free public library," in a town named, is valid.
Ju.
12. A bequest to a to-.vn for the W,H'thy aml unfortunate poor, one-half of
the ineome of the sttmJ to be expemled by a woman's aid society formed for
th:tt purpose," is valid, whether such a society exi:-,ts or not.
lb.
13. Every instrL1ment purporting to be the last will ancl testament of any
person, should be tiled in the probate court in due time after the testator's
clece_l::-;c. It is a punishable offense to withholcl the instrument from the
possession of the court.
J{eniston v. Adams, 290.
14:. Any person who believes himself interested in its provisions, and is not a
mere imruder, if the executor decline,,.; to move in the matter, may ask that
the instrument be probated.
Ib.
L'"i. A del'isc by a wife to her husband, between whom there is no relationship
out::,;icle of that which arises from their marriage, lapses by his death during
her lifetime. He is not tt relative of'l1is wife within the meaning of the statutory
provision, R. S., c. 74:, § 10, whici1 prevents a devise from lapsing when
made to a rel.'.ttive who at his death, in the testator's lifetime, leaves lineal
descendants.
I u.
IG. A legacy to a per.-,on named. " and so to his heirs and assigns forever,"
lapses if the legatee dies in the lifetime of the testator. The added phrase
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contains words oflimit:1tion only, and are descriptive of an absolute property
or fee in the legatee.
Ib.
17. It creates no remainder in his heirs, nor does it substitute them as takers
in his place if he dies while the testator is alive.
Ib.
18. Evidence aliun,lc the will is admissible to show that an omission of
provision for some of his children in a father's will, -was intentional; and
evidence ofhis declarations is admissible upou the question.
Whittemore v. Ri1ssell, 297.
rn. A will contain eel this clause: ''I give to my wife the use of the remainder of
my property hoth real ancl personal dnl"ing her natural life-time, and after her
decease it iH to be eq 11nlly cli vicled between my children; the real estate may
be sold if thought advisable." IIeld: that the wife takes a life-interest in
the realty, and th:1t she may personally possess and control the same.
IIel<l further: That the phrase, that the real estate may be sold if' deemecl
aclvisable, is ineft°i_)ctive, inasmuch as no one is directed or empowered to
convey the title; that the wife c:m sell her life-interest, and the heirs can
sell their remainder.
lb.
2J. A gift for lif~ of perishable articles, the use of which consists in their consumption, amount-;, ex necessitate, to an ab;;olute gift of the property; hut
if the gift he of articles which may depreciate bqt not necessarily wear out,
by using, a foll title is uot given, though usually the life-legatee will be
entitled to the possesion of such articles without giving security for their
preservation.
I b.
21. Where the use of money is given f0r life, without discretion given to
consume any portion of the prineip:tl, the gift is of the interest only, and
usually secnrity must be given against loss, or a trustee be appointecl of
whom a boml will be rc(1uirecl.
I b.
22. The general rules on the subject may be vaTiecl by a court of equity, as
circumstances shall reasouably require.
I b.
23. It is a well settled rule of law, that, where a testamentary gift is made
by husband to wife in satisfaction of her waiver of dower in his estate, she
having at his <let'.easc a clowable interest thcrl'in, the gift has a prefcreuce
over all unpreferrcd legacies, unle~s a contrary intention may be clearly
gathered from all the terms of the will.
1-tloure v. Alden, 301.
2-L The rule holds good although the gift, being an annuity for life, is made
payable out of the income of the testator's estate, unless it also appears
that the testator intended that the gift t,houlll be strictly limited to such
income for its payment.
Ib.
25. An inte11tion that it is not to be so limited in the present case, is disclosed in
the following facts : The testator was childless; the wife was much beloved
by him; he regarded the provisions in her behalf as necessary for her needs;
believed his estate would be sufficient to pay the several gifts to his wife,
and also those to others, including relatives and strangers; makes the
payment of his wife's annuity a prior claim to all other bEquests, payable
out of the earnings of' all his individual and partnership properties; but his
valuation of his estate turns out to have been greatly overestimated, the
income falling far short of the burden imposed upon it.
Ib.
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2G . .Allowances, for obvious reasons to be of moderate amount, may be granted
out of an estate for the expense of professional ::-ervices and disbursements,
in ascertaining the construction of a will, unless the facts disclose a frivolous
and unnecessary case.
Jb.
27 . .A testator in his will gave "to the institution for the Home of Little vVanderers, $1000," and "to the institution for the Home of Aged vVomen, $1000,"
and provided that these "bequests are t;:> be given to said institutions ofthe
State of Maine, if any such exist at my decease, or by the time said bequests
are ready to be paid by my executors; if not, to be given to those of Massachusetts, if any such exist at my clecea,e." Held, that the terms applied
to the institutions were used as descriptive of the object and purpose of
organization, rather than as n:tmes to identify particular institutions.
I-Ielcl further that the Children's Horne of Bangor takes the first legacy, and
that the other legacy must be diviclell equally between four institutions:
The Home for Aged vVomcn of Bangor, Old Ladies' Home of Bath, Home
for Aged vVomen of Portland, ancl the Old Ladies' Home of Saco and
Biddeford.
Hazeltine v. Vose, 374.
28. A testator, after some minor bequests, gave the general residue of his estate
to his wife, ''to her use and behoof and dispose of for her maintenance during her natural life.'' Hehl: That her po.-ver or disposal permitted her,
acting in good faith, to sell and convey rm entire homcsteacl, the bulk of the
property clevised to her, for the consideration of a life-support secured to
her by the grantee in the deed.
Riclwrcl1Jun v. Richardson, 585.
29. In extreme cases a court of equity may interfere to prevent a ·vrnuton or
reckless execution of the discretionary power of sale entrusted to a lifetenant by a testator.
I b.
30. The testator further devised any remainder of his estate, left at his wife's
decease, to two persons ttamed by him, to go to the survivor of them, if the
other died without children, and, if both died without chilclren, to go to the
testator's grandchildren then living. Held: That this is a devise of an estate
tail by implication, to the two persons first named, and that they may, by
our statutes, convey the title to the property by deed in fee simple.
lb.
31. The court has juriscliction to determine these results, in a bill in equity, all
living grandchildren, and all others interested appearing as parties to the
proceeding.
lb.
WITNESS.
vVhen a plaintiff in a re,tl action is not a party as ''h2ir of a deceased party,"
but claims title i.n his own right, he is a competent witness.
Johnson v. J.rierithew, lll.
WORDS.
1.

"Specific."
Holt v. Lil,by, 329.

2.

"Home of Little vVanclerers."
Hazeltine v. Vose, 37-L

3.

'' Home of Aged Women."
lb.
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The following errors have been noticed in Volume 7l) :
The word "pumps" in the fourth line of the head note on page HO, should
reall ''fires."
The word " Clark" in the twelfth line of page 423, should reatl "Cook."

