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C. W. Hussey vs. GeorGE O. DanrortH and others.

Kennebec. Opinion October 28, 1884.*

Bond. Poordebtor. Insolvency. R.S.,c. 113,§24. R. 8., c. 70,§ 51.

A debtor, arrested on execution issued upon a judgment recovered upon a
debt provable in insolvency, who, while in custody, files his petition in
insolvency, and thereafter executes a bond in accordance with the provisions
of R. 8., c. 113, § 24, to obtain his release from arrest, is not relieved from
the bond on account of his proceedings in insolvency, even though he obtain
his discharge within the six months from the time of the arrest.

The arrest upon execution, having been made prior to the filing of the petition
in insolvency, is not vacated by the institution of proceedings in insolvency;
and the bond having been executed in accordance with the provisions of the
statutes subsequently to the arrest and commencement of proceedings in
insolvency, is not affected by any discharge which the debtor afterwards
obtains.

Where the debtor delivers himself into the custody of the keeper of the jail
to which he is liable to be committed under the execution, and is received
into jail by the jailer within the six months named in the bond, the penalty
of the bond is saved, although he is afterwards released by the jailer.

ON REPORT.

* Received by the Reporter January 13, 1885,

VOL. LXXVIIL. 2
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Debt against the principal and his sureties on a poor debtor’s
six months bond. The material facts are sufficiently stated in
the opinion.

Brown and Carver, for the plaintiff, contended that there
was not a complete surrender of the debtor in the manner con-
templated by the statute — such a surrender as would give the
creditor the right to a disclosure from him. The debtor went to
the jailer with no copy of the execution or bond and induced the
jailer to lock him up; then he showed the jailer his discharge in
insolvency, and said: “You must look up the law for me, and
if T am not released from that bond by my insolvency proceed-
ings I will remain with you ; but if I am, I demand my release.”
There the jailer was with this man, having no paper except the
discharge in insolvency, demanding his right to go instead of
expressing his willingness to surrender himself absolutely. The
jailer with propriety did not regard it as a case requiring him to
keep the man; he took counsel and concluded to let the man go.
What was done, considering all the acts together, did not con-
stitute a surrender and shows that the debtor did not intend to
surrender.

F. A. Waldron, for the defendants, cited: Ryan v. Watson,
2 Maine, 382 : Pease v. Norton, 6 Maine, 229 ; Rollins v. Dow,
24 Maine, 123 ; Whaite v. Estes, 44 Maine, 21.

FostER, J. The defendant, Danforth, was arrested Septem-
ber 18, 1882, on execution; the next day, September 19, filed
his petition in insolvency; and two days later, on the twenty-
first of September, gave the bond in suit to procure his release
from arrest. He obtained his discharge from the court of insol-
vency, March 14, 1883.

The regularity of the proceedings in the court in which judg-
ment was rendered and execution issued, as well as of those in
the court of insolvency, and that the bond is a regular statute
bond duly executed, is admitted.

The defense sets up, (1) that the debt, represented by the
judgment and execution on which the defendant was taken into
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custody, originated since the insolvent law of 1878 went into-
effect, and although the arrest on the execution was legal, the
commencement of proceedings in insolvency by the debtor during'
the time he was in custody, and before the bond in suit was
given, vacated the arrest, legally entitled him to a release from.
the custody of the officer, and that the bond which he afterwards:
gave for his release was executed under duress; (2) that the:
debt on which the execution was obtained has been discharged.
by proceedings in insolvency, and that the bond, although:
executed after the arrest and after the filing of the petition in.
insolvency, must fall with the debt; (3) that he has performed
one of the conditions named in said bond by delivering himself”
into the custody of the keeper of the jail to which he was liable-
to be committed under said execution.

I. Upon the first and second propositions set up in defense,
the defendant cannot prevail. To what extent the privilege of”
exemption from arrest may be lawfully claimed by a debtor who:
has been legally arrested on execution prior to filing his petition:
in insolvency, so far as we have been able to learn, has never
been determined by any decision of the court in this State.

By the common law, the creditor had the absolute right to.
arrest his debtor upon an execution for debt. When the debtor-
was committed on execution in a civil action, he could not be:
discharged without paying the debt, even on taking the poor:
debtor’s oath, if his creditor would pay for his support in jail..
3 Bl. Com. 416; Anc. Chart. 650.

‘While the common law was modified by statutory enactment:
as-early as 1787, c. 29, in the commonwealth of Massachusetts,
in relation to discharge from imprisonment, yet to the present
time, under the various changes which the law has undergone,
the debtor has always in this State been liable to arrest upon
execution. As the statutes now stand, provision is made for the
arrest and imprisonment upon execution of the debtor for the
purpose of obtaining a discovery of his property wherewith to
satisfy the execution on which he is arrested. Provision is like-
wise made whereby he may obtain his release by complying with
certain conditions,—in this day generally well understood by
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those who, with sincere motives, have occasion to resort for
protection thereto, as by those who thereby have like occasion to
lament the loss of honest debts. One of those conditions is in
executing a bond like the one in suit.

This debtor was arrested in accordance with the provisions of
law, and while in custody, filed his voluntary petition in insol-
vency. Was he thereby entitled to release from arrest? We
think not.

So much of § 47 of the insolvent act of 1878 (R. S., ¢. 70, §
51) as relates to this question provides that . . . “no debtor
against whom a warrant of insolvency has been issued shall be
liable to arrest on mesne process or execution, where the claim
wvas provable in insolvency during the pendency of the insolvency
proceedings, unless the same shall be unreasonably protracted by
ithe fault or neglect of such debtor.”

This provision is very nearly identical with the general hank-
rupt act of 1867, § 26, (U.S. R. S., § 5107) which was in force
-at the time of the enactment of the present insolvent law. The
langnage of both, in the provision referred to, taken in connec-
tion with the objects to be attained, possesses that degree of
.similarity by which a construction given to one would equally
apply to the other. And it has been decided by other courts,
that this section of the general bankrupt law would not relieve
from arrest one who was in lawful custody when the petition was
filed, though for a debt provable and dischargable under the act; -
that it applied only to arrests that were made after the com-
‘mencement of proceedings in bankruptcy ; and if the arrest had

_been made before that time, the bankrupt was not entitled to a
releage by virtue of any provision of the bankrupt law. Bump,
(7Tthred.) c. X, pp. 166, 606 ; Hamlin’s Insolvent Law, 70; In
re Walker, 1 Lowell, 222 ; Inre Devoe, ¢d. 251 ; Hazelton, v.
Valentine, id. 270 ;3 Minon v. Van Nostrand, id. 458 ; Stock-
well v. Silloway, 100 Mass. 298. And see, Storer v. Haynes,
67 Maine, 422 ; Wilmarth v. Burt, T Met. 257, 261.

The arrest contemplated by the statute, and to which no debtor
* shall be liable,” is manifestly a new arrest for the benefit of the
creditor, as was held by Gray, J., in Stockwell v. Silloway,
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supra, where he says: “ And this very section has been adjudged
by the district court of the United States in this district not to
extend to the case of a debtor who, before the commencement of
bankruptey proceedings, had been arrested on mesne process,
giving bail, and surrendered himself in discharge of his bail, and
was charged on an alias execution taken out after his bankruptey ;
upon the ground that this act of the creditor was not in law or
fact a new arrest during the pendency of the proceedings, but
only a lawful continuation of the old arrest according to the terms
and for the purposes for which it was originally made.”

In the case at bar the officer was in the faithful performance
of his duty, at the time the arrest was made, obeying the man-
date of a court whose jurisdiction in relation to the matter was
unquestioned, and in the execution of that duty he was bound
only to see that the process, which he was called upon to execute,
was in due and regular form, emanating from a court having
jurisdiction of the subject. He was justified in obeying his
precept, and it is highly necessary to the due, prompt, faithful
and energetic execution of the mandates of the law that he should
be thus protected. No action of trespass could lie against him
in the faithful execution of that duty while thus obeying a precept
regular upon its face. Wilmarth v. Burt, 7 Met. 257 ; Clarke
v. May, 2 Gray, 413 ; Conner v. Long, 104 U. S. 238.

II. The bond in suit having been executed and delivered after
the debtor had instituted proceedings in insolvency, was properly
given, and is not affected by any discharge which he has since
obtained. Corliss v. Shepherd, 28 Maine, 551, 552. The arrest
having been legally made, and the bond given while the debtor
was in the custody of the officer, in accordance with the statutes
of this State, the rights of the creditor for further proceedings.
for the purpose of obtaining a discovery of the debtor’s property
had attached before the filing of his petition, and that provision
of the insolvent law relating to exemption from arrest does not
apply to the case at bar, whatever may have been the effect of
the debtor’s discharge upon the debt represented in the execution.,
It is a new contract entered into by the parties defendant, and in,
accordance with the provisions of the statute, after the com~
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mencement of insolvency proceedings, and can not therefore be
affected by those proceedings. Treating the debt as effectually
discharged, and the remedy of the creditor, existing at the time
the discharge was granted to recover his debt by suit as forever
barred, the debt can not be said to be paid, but discharged.
The moral obligation of the insolvent to pay it remains., It is
due in conscience although discharged in law, and this moral
obligation, uniting with a subsequent promise in writing by the
insolvent to pay the debt would form a sufficient consideration,
even though the promise be not under seal, and would support
a right of action upon such promise. Dusenbury v. Hoyt, 53
N.Y.523; Corliss v. Shepherd, 28 Maine, 552 ; Otis v. Gazlin,
31 Maine, 568.

III. But this bond is not a promise to pay the debt abso-
lutely. It is subject to three conditions, defeasible upon the
performance of either, and the only remaining inquiry relates to .
the question of performance.

These conditions are in the alternative, and the debtor must
show that he has performed one of them within the six months,
if he would expect protection to himself and his sureties. Here
the defense, assuming the burden, claims performance of the last
-condition by *delivering himself into the custody of the keeper
of the jail,” March 14, 1883. If he has done that he has per-
formed what he obligated himself to do, and his defense is
:sustained. Rollins v. Dow, 24 Maine, 124 ; White v. Estes, 44
Maine, 21; Jones v. Emerson, 71 Maine, 405.

We are satisfied from the testimony as reported that the debtor
«delivered himself into the custody of the jailer within the time.

His purpose was, as he testifies, to release his bondsmen. e
:says he presented himself to the jailer sometime in the forenoon,
‘was locked in, but * did not remain in jail but a little while, an
hour or so; I could not really tell whether it was afternoon
‘when I was released; I don’t remember the time; the jailer
released me upon the presentation of that paper; he put me into
the jail and turned the key, and I paid him for it.” *I paid the
turnkey’s fée in going in and coming out; he asked me forty
«ents and I gave him half a dollar.” The testimony of the debtor
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is corroborated by that of the jailer himself who says he * could
not give the hour he came there; sometime in the forenoon; he
was discharged sometime in the afternoon.” The jailer’s entry
upon the jail register, made at the time, confirms the statement
of the witnesses; it is this: “Surrendered to jail, March 14,
1883, to save conditions of a six months’ poor debtor’s bond,
dated'September 21, A.p. 1882. Released March 14, 1883,
on presenting discharge from court of insolvency.”

This evidence is not only uncontradicted, but is supported by
the other facts in the case.

The plaintiff, however, interposes objections which relate to
the validity of the surrender. It is claimed that the debtor, as
soon as he delivered himself up and was committed, exhibited
his discharge in insolvency and demanded his release; that he
produced no copy of the bond or execution when he surrendered
himself to the jailer; and that inasmuch as his intention was to
be released upon his discharge in insolvency when he entered, it
was not such a delivery into custody as is contemplated by the
statutes.

But the conditions of the bond relate to the acts rather than
the intention of the party. If the debtor in fact delivered him-
self into the custody of the jailer, whatever may have been his
intention or expectation as to his release, or as to the manner in
which it was to be effected, we should not be warranted in saying
that the intention should overrule the act and that he had not
complied with the condition named in the bond.

Moreover, upon this question the testimony standing uncon-
tradicted shows that his intention in delivering himself up was to
comply with one of the conditions of the bond and release his
sureties. He so informed the jailer; and the paper which he
handed him before he was committed sets forth the amount of the
judgment, the court at which it was rendered, date of the execu-
tion, the arrest, the date of the bond, and the object of delivering
himself into custody. This was accepted and filed by the jailer.

It has been the practice for the debtor to deliver to the jailer,
when he surrenders himself into custody, either an attested copy
of the execution and return thereon, or of the bond, and he
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would not be obliged to receive him without one or the other,
but there is no statute requiring these as prerequisites, as in the
case of bail surrendering their principal before a trial justice,
and in commitment after judgment in such cases, (R. S., ¢. 83, §
15) or, as when the delinquent tax-payer is committed to jail
for non-payment of his tax (R. S., ¢. 6, § 171) ; the production
of this attested copy of the execution and return, or of the bond,
may be waived, and if the jailer receives the debtor without
either, or upon the production of such data as may be satisfactory
to him, the delivery is undoubtedly sufficient. Jones v. Emerson,
71 Maine, 407.

Having submitted himself to the control of the jailer, and gone
into actual confinement, as the evidence shows, he had done all
that was in his power, and the penalty of the bond was saved.
He had done what was incumbent upon him to do, and whether
the jailer upon any representations of the debtor or otherwise,
after his custody had commenced, neglected the performance of
his duties, or, with no intention of neglect on his part, imprep-
erly discharged the debtor, is not before us for our consideration.
Rollins v. Dow, 24 Maine, 124 ; Whkite v. Esles, 44 Maine, 24 ;
Ryan v. Watson, 2 Maine, 382.

The learned counsel for the plaintiff has called our attention
to the case of Jones v. Emerson, supra. But it will be noticed
that the facts in that case differ considerably from those here.
There, all that the debtor did was to * offer to deliver himself to
the jailer,” and asked for information, but was not received into
custody or committed; here, he not only offered himself, but
was actually received into custody and committed to jail, and
after remaining therein for some time was released by the jailer
who received his fees for commitment and release.

In accordance with the stipulation in the report the entry
should be,

Judgment for defendants.

Prrers, C. J., WaLtoN, DavrortH, LisBeEy and EMERY,
JJ., concurred.
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JubsoNn E. Frienp, in equity,
VS,
ABraM G. GArceLoN and others.

Penobscot. Opinion January 5, 1885.

Pension money. Exemptions. U. S. R. S., § 4747.

By the statutes of the United States, the money due a pensioner is exempted
from attachment or seizure upon legal process while it remains with the
pension office or any officer or agent thereof, or is in course of transmission
from such officer or agent to the pensioner, but not after the money has
come to the pensioner’s hands; when the money is actually in the possession
of the pensioner the protection ceases.

ON REPORT.

Bill in equity. Heard on bill and answer.

The bill seeks to obtain the collection of an execution against
Abram G. Garcelon, out of the properties in the name of his
wife and son-in-law, paid for in whole, or in part, by the money
of Garcelon, received by him as pension money from the United
States. The question arose whether Garcelon could or not give
away, or dispose of such money, as he pleased, as against those
who were his creditors prior to obtaining the pension money.

It is alleged that a portion of the money went to pay an
incumbrance on his wife’s real estate, and a portion went to buy
land deeded to a son-in-law, who holds the title in secret verbal
trust for the pensioner. If the pensioner could legally, as
against such creditors, make such an appropriation of his pension
money, the report provided that the bill should be dismissed
with costs. If not, the case was to go back for the settlement
of the disputed facts.

Doavis and Bailey, for the plaintiff, cited, Spelman v. Aldrich,
126 Mass. 117.

A. J. Merrill, for the defendants.
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The statute provides that pension money *shall enure wholly
to the benefit of such pensioner.” He can get no “benefit ” from
it until he receives it and uses it. It is not a chose in action
upon which he may create any liability or receive any benefit
until the check comes to his hand. If exempt from attachment
when it comes to the pensioner’s hand, it will certainly follow
that such money is exempt as long as its identity remains; and
if exempt from attachment as long as the identity of the pension
money remains, the pensioner may then dispose of it in such
manner as he sees fit without prejudice to existing credifors.
Legro v. Lord, 10 Maine, 161.

PrrERsS, C. J. The section of the R. S., U. S., (§ 4747)
affecting the case is this: “No sum of money due or to become
due to any pensioner, shall be liable to attachment, levy or
seizure, by or under any legal or equitable process whatever,
whether the same remains with the pension office or any. officer
or agent thereof, or is in course of transmission to the pensioner
entitled thereto, but shall enure wholly to the benefit of such
pensioner.”

The question is, whether this provision furnishes any protection
to or exemption of the money after it comes into the pensioner’s
hands? A careful examination inclines us to the conclusion that
it does not. The meaning of the section seems to be that the
protection is extended so long as the money remains in the
pension office or its agencies, or is in course of transmission to
the pensioner. It is money “due” or to “become due,” and not
money collected, that is protected by the law. By another
provision of the federal statutes a pensioner is not allowed to
pledge or sell any right or interest in his pension. The extent
of all the interference of the government seems to be, to ensure
the actual reception of its bounty by the person entitled to it.
‘When the money is actually in the possession of the pensioner
the protection is gone.

With the money in his hands as his own unencumbered
property, the pensioner stands upon the same footing for its
protection as would any other man. He may, no doubt, purchase
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with his money any property which our state laws exempt from
attachment, and hold it as such. Further than that the guardian-
ship does not extend. He is accountable to his creditors precisely
as any other debtor possessing money would be. The counsel
for the defendants eontend that it does not defraud a creditor for
his debtor to give away property which the creditor cannot
attach. There can be no doubt of that proposition. The answer
is, that the money is exempted from attachment before it is
received and not afterwards. .
Nor would it be very practicable to extend a protection further
than before indicated. Certainly, the money could not be
protected in its transitions from property to property. The
moment its identification is gone, the protection confessedly
ceases. If the money goes into attachable real estate, such
estate may be taken for the pensioner’s debts. See Hnapp v.
Beattie, 70 Maine, 410. There would surely be some ground
for saying that there might be an unfairness in extending the
protection to the limit contended for. If the money be exempted
against any debts, it would be against all attachments and all
debts. And the pensioner may have obtained credit from the
very fact of the possession of property acquired in this way.
There are decisions favoring our view of the question. The
TIowa court has twice affirmed the same view. Triplett v.
Graham, 58 Towa, 136. In Webb v. Holt, 57 Iowa, 712, it
was said that “the exemption applies only to money due the
pensioner, while in: course of transmission to him, and that there
is no exemption after it comes into his possession.” In Jardain
v. Fairton Saving Fund Ass'n, 44 N. J. (Law) 876, the same
conclusion was reached, where it is said by the court: *“The
fund is not placed in the hands of a pensioner as a trust, but it
is to enure wholly to his benefit. 'When it comes to him in hand
or personal control, it is his money as effectually and for all
purposes as the proceeds of his “work or labor would be, and
whether he expends it in new contracts, or it be taken to pay
_ the consideration due from him for those of the past, it equally
enures to his benefit.” In126 Mass. 113 (‘Spelman v. Aldrich),
it was held that “even if, by the laws of the United States, the
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pension was exempt from attachment while it remained in the
form of a pension check, the exemption ceased after the money
was drawn upon the check.” Cranz v. White, 27 Kan. 319, is
to the same effect. See S. C. 41 Amer. Rep. 408 and note. In
50 Vt. 612 (Hayward v. Clark), a case not directly calling for
a decision of the question, a different view is intimated.

It follows that the bill may be sustained upon either of the
grounds named in the report.

Cuse to stand jfor kearingf

DanrortH, ViIrGIN, EMERY, FosTER and Haskrin, JJ.,
concurred.

INHABITANTS OF FAYETTE vs. INHABITANTS OF CHESTERVILLE.
Kennebec. Opinion Januvary 6, 1885.

Paupers. Sanity. Mental capacity. Experts. Physician. Evidence.

A child is capable of gaining a settlement for himself when he arrives at the
age of twenty-one years, if he has intelligence enough to form and retain an
intention in respect to his dwelling-place, mind sound enough to give him
will and volition, and sufficient power and control over his mind and his
action to enable him to choose a home for himself. He must have mental
capacity to enable him to act with some degree of intelligence in choosing a
new home.

Whether a physiciaxi, called in a case, is qualified to testify as an expert upon
questions of insanity, is a question of fact for the presiding judge to decide,
and his decision is usually final. In extreme cases where a serious mistake
has been committed, through some accident, inadvertence or miscouception,
his action may be reviewed.

Skillful and reputable physicians, although not experts upon the subject, may
testify to the mental condition of their patients when they have adequate
opportunity of observing and judging of their mental qualities. But this
does not embrace a case where a single examination was made by a physi-
cian to qualify himself as a witness in a pending litigation.

ON exceptions and motion td set aside the verdict from the
superior court.

Assumpsit for pauper supplies furnished by the plaintiff town
to Fred J. Fales from January to May, 1882, whose pauper
settlement was alleged to be in the defendant town.
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At the trial it was admitted that the father of the pauper had
his settlement in Chesterville at the time the pauper became of age,
December 20, 1877. And an important question in the case
was, whether the pauper had mental capacity sufficient to acquire
a settlement of his own; his father, with whom he continued to
reside, having acquired a new settlement in Fayette.

The verdict was for the defendants.

The plaintiffs requested the several instructions following,
none of which were given except as appears in the charge.

“1v. That if the jury find that Fred J. Fales, when he became
twenty-one, had such control of himself and of his mind, that
he was capable of free volition and had power to choose his
home, then he had such capacity to acquire a settlement as the
statute requires.

“v. That to this end a lower degree of intelligence is required
than in the making of a contract.

“vi. That if the pauper, when he became twenty-one, had
sufficient capacity to choose a residence and to form an intention
to remain in it, that would constitute a capacity to acquire a settle-
ment within the meaning of the statute, though he did not
actually leave his father’s home.

“vir. That the law does not require that he should have
actually exercised his capacity of acquiring a settlement or of
forming an intention, but simply that he should have such
capacity.

“via. That the law does not require that the pauper should
have actually formed any fixed intention with regard to a home,
or should have actually chosen any new home, if he had sufficient
mental capacity so to do under the rules already given.”

The presiding justice instructed the jury as follows :

“But there is also another rule fixed by the legislature with
reference to the settlement of paupers, and that is, that a child
shall have the settlement of his father, if he has any in the state,
if not, of his mother, but not of either after he becomes of age
and has capacity to acquire one for himself. He does not have
the settlement of either the father or the mother acquired after
he has become of age and has capacity to acquire one for himself.



30 FAYETTE v. CHESTERVILLE.

“Now you have already observed from the arguments of
counsel and from the character of the testimony, that has been
admitted here, that it is important to determine what may fairly
and reasonably be supposed to have been in the contemplation
of the legislature in using this phrase, “capacity to acquire one
for himself.” That is, capacity to acquire a settlement. Itseems
to me, in the first place, that the legislature must have referred
solely to the mental capacity. It seems to me that any other
rule would be extremely unsatisfactory, unsafe and fallacious.
It seems to me that bodily infirmities, bodily disease, could not
be a safe and a reliable test to determine the capacity to acquire
a settlement. '

“Suppose, for instance, that a beloved daughter were afflicted
with pulmonary consumption at the moment she arrived at the
age of twenty-one years, and should suffer from that disease
for seyeral years thereafter, and by reason of that should remain
with her parents, apparently subject to their control and authority,
and receives her support from them justas she did just prior to
her arriving at that age. It would not, I apprehend, be con-
tended for a moment, and has not, I may properly say here, been
contended by the counsel for the defence, that in such a case there
would be an incapacity, within the meaning of this statute, to
acquire a settlement. And so suppose a son had returned from
the army, having lost both arms, having lost the physical capacity
to earn his living. It might be said that there was a moral
fitness and propriety, flowing from considerations of sentiment
- and family affection, in his remaining in the family, apparently
subject to the control and authority of the parents, and receiving
his support from them, yielding the same kind of subjection and
dependence as prior to his arriving at the age of twenty-one
years. It would be an extremely unsatisfactory and fallacious
test to say that by reason of his physical infirmities, his incom- -
petency to earn his livelihood, he hadn’t capacity to acquire a
settlement for himself, and therefore must be considered as a
child after he arrived at the age of twenty-one years as before,
if that feebleness or incompetency was, by reason of physical
infirmity, prolonged into the maturer years.
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“I say to you, therefore, that the bodily diseases, the physical
infirmities of a person are not the test by which to determine
the capacity to acquire a settlement under this particular clause
in the statute. They are admissible and material evidence only
so far as they tend to throw light upon the mental condition.”

The remainder of the charge upon the question to which the
requests relate, and other material facts are stated in the opinion.

Baker, Baker and Cornish, for the plaintiffs.

We submit that the exclusion of the question to Dr. Martin
was plainly wrong, and so far as we can find, stands unsupported
by a single authority in England or the United States.

The law of England has been conclusively shown to be uniform
in admitting even non-professional witnesses to give their opinion

~on a question of mental condition.

Opinion of Dog, J.; in State v. Pike, 49 N. H. 408 ; Hardy
v. Merrill, 56 N. H. 227; see Robinson v. Adams, 62 Maine,
410; Hathorn v. King, 8 Mass. 371 ; Dickinson v. Barber, 9
Mass. 225;: Com. v. Rich, 14 Gray, 337; Hastings v. Rider,
99 Mass. 622; Lewis v. Mason, 109 Mass. 175; Heald v.
Thing, 45 Maine, 392.

By R. S.,c. 24, § 1, par. 6, “a person of age, having his home
in a town for five successive years without receiving supplies
as a pauper, directly or indirectly, has a settlement therein.”

What is necessary to constitute a “home ” under the statute?
The unvarying answer of the decisions is—residence coupled
with intention. Warren v. Thomaston, 43 Maine, 406 ; Gardiner
v. Farmingdale, 45 Maine, 537.

If the pauper then on coming of age has capacity to form and
retain an intention as to his home, his place of residence, he has
that capacity to acquire a settlement which the statute demands.

Such a rule should have been given to the jury in a simple
form and such is the import of the requests. But the charge
added new and complicated elements to these simple requirements
of the statute, especially in the clause, *“that he must be able to
perform with some degree of intelligence the simple and common
kinds of business usually and ordinarily involved in the act of
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taking up a new residence.” Counsel cited: Zaunton v. Mid-
dleboro, 12 Met. 37; Townsend v. Pepperell, 99 Mass. 40.

Herbert M. Heath, for the defendants.

PeTERS, C. J. Whether the pauper had mental soundness
sufficient to render him capable of being emancipated from
parental control by arriving at the age of twenty-one years, and
of acquiring a settlement for himself after that time, was one of
the questions at the trial of the cause to the jury. No doubt, it
should be mental soundness amounting to sanity,—sanity in
respect to the matter to be investigated. The test must be one
peculiar to the question to be decided. It is adaptable to
circumstances.

The judge submitted to the jury this test: “To find that a
person has capacity to acquire a settlement, within the meaning
of the statute, you must find in the first place, that he had
intelligence enough to form and retain an intention with respect
to his dwelling-place ; that he had a mind sound enough to give
him will and volition of his own, and such power and control
over his mind and his action as to enable him to choose a home
for himself ; that he must have mental-capacity sufficient to act
with some degree of intelligence and some intelligent under-
‘standing with respect to the choice of his dwelling-place, and to
form some rational judgment in relation to it.” Different judges
may give different definitions, varying in the letter —in substance
the same. We do not see why the rule framed by the judge in
the present case is not a correct one.

It was further said by the judge: ®And he must be able to
perform with some degree of intelligence the simple and common
kinds of business usually and ordinarily involved in the act of
taking up a new residence.” This additional explanation of the
test is well enough, and certainly is not exceptionable.

The plaintiffs were not entitled, upon their requests, to any
other or more favorable instructions than those given.

An exception is taken to the exclusion of this question proposed
by the plaintiffs to their witness, Dr. Martin: “From your
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examination at that time what in your judgment was his (the
pauper’s) mental condition?” From the manner in which the
point is presented to us by the case, we think the ruling must
stand.

We infer that the witness was not allowed to answer the
question for the reason that the judge did not think him qualified
to testify as an expert. Such must be the implication of the
refusal, unaccompanied with explanation. Undoubtedly many
physicians are qualified to testify as experts upon questions of
insanity. They may not be, as a rule, of the most eminent class
of experts. Whether this witness was qualified to testify as an
expert, was a question of fact for the presiding judge, and his
decision of such a question is usually final. In extreme cases,
where a serious mistake has been committed through some
accident, inadvertence, or misconception, his action may be
reviewed. This is not such an instance.

The plaintiffs contend that, if not admitted as a professional
or practical expert, the witness should have been allowed to
express his opinion as a physician who had made a personal
examination. The rule excluding persons not experts from
testifying to their opinions upon questions where insanity is
alleged, has admitted, either as an illustration of the rule itself
or as an eXception to it, skillful and reputable physicians to
testify to the mental condition of their patients when they have
had adequate opportunity of observing: and judging of their
mental qualities. That is not this case. Here Dr. Martin was
not an attending physician. He made a single examination,
pendente lite, in order to inform himself as a witness. ~He stood
in a position to be tempted to participate in the prejudices of the
party calling him as a witness. See Gardiner v. Farmingdale,
45 Maine, 537. _

Finally, it is contended that the rule which excludes opinion
evidence by witnesses acquainted with the person whose sanity
is questioned, should be abrogated altogether. We are not
prepared to admit the propriety of so radical a change in the
practice of our courts, although we are aware that many courts

LXXVII 3
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are at the present day inclined that way. It is easy to see, and
experience teaches us, that there are advantages upon either side
of the question — to either mode of practice. It is correctly said
by those who advocate the admission of such evidence, that
witnesses who have not some aptitude in narrating events, an
ability for describing details and particulars, although possessing
good judgment in forming estimates and conclusions, are very
often not fairly appreciated ; that it is not easy to draw a line
between matters of observation and what is a matter of judgment
founded on observation.

On the other hand, such evidence is exceedingly apt to carry
a force and impression which the real facts are not deserving of.
Opinions are easily, and unconsciously to the possessors of them,
colored by feeling and prejudice. Every judge experienced at
nist prius knows how common a thing it is to see a cloud of
witnesses arrayed at the witness-stand to testify in a matter of
opinion, and how difficult it is to contend against the pressure,
however ill-founded the testimony may be. Where it is a col-
lateral question, or where a plain case, the objection to such
testimony is not so meritorious, and in such circumstances the
objection is not often interposed. But where the issue — sanity
or insanity —is directly raised, and the question is a doubtful
one, the rule which excludes the opinions of non-professional
witnesses, works favorably. The issue is not generally simple
enough for a witness to pass his judgment upon. There are
various forms and kinds of insanity or mental unsoundness, many
of which cannot be easily or accurately defined, the subject itself
in some of its aspects being beyond the reach of human investi-
gation. The popular sentiment upon the subject of insanity
differs from the legal standard in most cases.

The tendency in our practice has been to allow witnesses who
are not experts a good deal of latitude in the expression of
opinion, short of declaring their judgments upon the point mainly
and directly in issue. As was said by Ke~r, J., in Robinson v.
Adams, 62 Maine, at p. 410: * Certainly nothing less than a
distinet expression of the opinion of the witness, given as such
opinion directly, comes within our rule.” A witness under the
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direction of the court, may be permitted to describe peculiarities,.
conditions and situations, conduct and changes. In Robinson v..
Adams, supra, it was deemed not objectionable for a witness to-
say that she did not observe any failure of mind and nothing:
peculiar in a person. In Stacy v. Port. Pub. Co. 68 Maine,.
279, it was held admissible for a witness to testify that a person
was intoxicated at a time named.

The motion cannot justly be sustained. There is much to
show that the pauper was a man in body and a child in mind.

Motion and exceptions overruled.

WarroN, DanrorTH, VIircIN, FosTER and HaskrLn, JJ.,.
concurred.

CrarLES H. DoverLass vs. CHARLES F. Trask.

Kennebec. Opinion January 6, 1885.

Jury. Instruction. Practice.

An instruction which authorizes a jury, in determining an issue presented to»
them, to infer what was the fact from the evidence, ¢ or from such personal;
knowledge as you may have in relation to matters of this kind,” is erroneous.

OnN exceptions and motion to set aside the verdict from the:
superior court.

The opinion states the case.

The verdict was for seventy-two dollars and thirty cents, and!
the defendant moved to -set it aside and alleged exceptions to the:
instruction recited in the opinion.

Clay and Clay, for the plaintiff.
John H. Potter, for the defendant.

LieEY, J. This is an action for breach of warranty of the
soundness of a horse bought by the plaintiff of the defendant,
May 1, 1883. The alleged unsoundness was a curb which caused
the horse to be lame.

The plaintiff introduced evidence tending to prove, that, on
the next day aftér the purchase, the horse showed some lameness,
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and had an enlargement on its hind leg, which proved to be a
curb. The defendant contended that the horse was sound at the
time of the sale, and introduced evidence tending to prove that it
had shown no lameness, and had no enlargement on its leg prior
to and at the time of the sale; so that the real issue was, not
whether a curb was an unsoundness, but whether the unsound-
ness existed at the time of the making of the warranty, or came
upon the horse afterwards.

This made it material to enquire into the nature and cause of
a curb, and the length of time in which the enlargement and
lameness would appear, after the injury which caused it was
received ; and upon this point witnesses, who were experts in
ssuch matters, were called by the parties and testified in regard
to them.

Upon this point the judge instructed the jury as follows:

*“Now, then, upon the evidence of these experts and such
explanations as you have had from counsel, what is a curb?
You may infer from this evidence, or from such personal knowl-
edge as you may have in relation to matters of this kind, which,
in cases of this character you are obviously authorized to apply
to the investigation, that such an injury is a result of a sprain
or wrench of the ligaments binding the tendon of the joint, or it
may be a mechanical injury to the covering, known as the sheath
of the tendon around that joint, which results in an enlargement
which impairs the free action of the joint, (which has been
described to you by the witnesses as being, primarily, somewhat
soft), and you may infer, therefore, that some deposit has taken
place.”

This instruction authorized the jury to find the nature, cause,
and time of developement of a curb from such personal knowl-
edge as they might have in relation to matters of that kind.
We think this was error. The judge may have intended to tell
the jury that, in considering the evidence, they might bring to its
consideration, in determining the weight to be given to it, such
general practical knowledge as they might have upon the subject,
which would not transgress the rule of law applicable to the case,
but he failed to do so. The subject under consideration was not
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one of general knowledge and observation, but one of science,
upon which no witness, not specially qualified as an expert,
could testify. It does not appear that any juror upon the panel
was qualified as an expert to testify or give his opinion upon the
subject under consideration; and still each juror may have
thought he was, and under the instruction given, may have based
his conclusion solely upon what he thought his personal knowledge
was, disregarding the evidence submitted by the parties. The
verdict thus given would not be “according to the evidence given”
them, but according to their own personal knowledge of the
subject matter under consideration.

We think the case is clearly within the authority of State v.
Bartlett, 47 Maine, 388, and Schmidt v. N. Y. U. M. F. Ins.
Company, 1 Gray, 529.

It is unnecessary to consider themotion to set aside the verdict.

Exceptions sustained.

PerErs, C. J., Warton, DanrorTHi, EMERY and FOSTER,
JJ., concurred.

Francis Low, appellant, vs. James Low.
Kennebec. Opinion January 6, 1885.

Will. Contract. Estoppel. Ademption of legacy.

A testator in his lifetime gave to a son, namedas a legatee in his will, the
sum of fifteen thousand dollars and took from him the following paper:
¢ Whereas my father, Francis Low, of Clinton, in the county of Kennebec,
on the first day of July, A. D. 1871, made and executed his last will and
testament in the presence of E. L. Getchell, F. E. Heath and Solyman Heath,
and whereas said Francis Low, in said will gave, devised and bequeathed to.
me certain property. Now, therefore, in consideration of fifteen thousand
dollars, paid to me and for me by said Francis Low during his life-time, the
receipt whereof I hereby acknowledge, (and which said sum is my full share.
and more of my father’s estate) do for myself, my heirs, executors and
administrators, hereby remise, release and discharge, my said father, his
executor or administrator, or legal representatives, from paying the legacy
named in said will to me, or from paying to me any sum of money or prop-.
erty under any other will of my said father, and I release all my right,
claim and title as heir to any and all estate and property which my said.
father may die seized or possessed of, and I will make no claim for any
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portion of the same, and I consent that all his estate may go as he has or
may will it, or in any manner as he may wish to dispose of the same, or may
dispose of the same,” (Duly executed.) Held, That there was an ademp-
tion of all the legacies in the will to the son, and he was estopped from
claiming anything more under the will.

ON REPORT.

Appeal from the decree of the judge of probate in allowing
the account of James Low, as executor of the last will and
testament of Francis Low, late of Clinton.

The opinion states the facts.

Brown and Carver, for the appellant.

Edmund F. Webb and Appleton Webb, for the appellee.

Ligsry, J. Francis Low, the appellant’s father, made his
will July 1, 1871, by which, after providing for the maintenance
of his wife and giving her a legacy of five thousand dollars, he
gave to each of his four children a general legacy, and the rest,
residue and remainder of his estate, if any, after payment of his
«debts and the legacies, was given to his four children, or such of
them as might survive him, and to the legal representatives of
-any deceased child, to be shared in equal portions.

August 2, 1879, the appellant, wishing to receive his share of
his father’s estate in anticipation of his death, made a settlement
‘with his father, -by which, with the advancements previously
made to him, he received fifteen thousand dollars, and gave him
‘the instrument which is in evidence.

The only question for the decision of the court is whether that
‘instrument or release is sufficient, or furnishes sufficient evidence,
‘to bar the appellant from recovering any portion of the estate of
his father under his will. It is admitted by his counsel that the
legacy of four thousand dollars to the appellant is adeemed or
satisfied by the payment and release ; but it is claimed that the
terms of the instrument are not sufficiently comprehensive to
-embrace his interest under the residuary clause of the will. We
think they are. In ascertaining the meaning of the parties as
expressed in the instrument all of its language is to be considered
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together, in the light of the subject matter to which it applies,
and the situation of the parties, their surroundings and relation
to each other, so far, at least, as they are disclosed by the
instrument itself. It refers to the will of the father by its date.

The more important clauses to be considered in deciding the
question are as follows: *Whereas said Francis Low, in said
will, gave, devised and bequeathed to me certain property ; now
therefore, in consideration of fifteen thousand dollars, paid to me
and for me by said Francis Low during his lifetime, the receipt
whereof I hereby acknowledge, (and which said sum is my full
share and more, of my father’s estate,) do for myself, my heirs,
executors and administrators, hereby remise, release and dis-
charge my said father, his executor, or administrator, or legal
representatives, from paying the legucy named in said will to
me; . . . . and I release all my right, claim and title,
as heir, to any and all estate and property which my said father
may die seized or possessed of, and I will make no claim for
any portion of the same.”

It is claimed that the meaning of the words “legacy named in
said will” is fully answered by applying them to the general
legacy of four thousand dollars ; that the word “legacy” is in the
singular, and does not embrace both the general legacy and that
under the residuary clause.

It is a general rule for the interpretation of contracts, as well
as statutes, that the singular may be read as plural, and the
plural as singular, when the context requires it. Here the
purpose of the testator appears to have been to anticipate his
death by paying to his son his full share of his estate that would
go to him under his will, [and by the settlement of the estate
in probate it appears much more than his share] in extinguish-
ment and satisfaction of the provisions which he had made for
him therein; and this purpose was fully participated in by the
son. Among other things, he agreed in his release, under seal,
to make no claim to any portion of the estate of which his father
might die seized and possessed. Considering this clause in
connection with the preceding, we think the words, “the legacy
named in said will” should be held to include all the provisions
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of the will in favor of the appellant, and that they were fully
adeemed and satisfied. Allen v. Allen, 13 S. C. 512.

While theinstrument inevidence cannot be treated as a technical
release of the appellant’s interest in his father’s estate for the
reason that, when given, there was no existing legal right or
interest to be released, (Fitch v. Fitch, & Pick. 480; Trull
v. Eastman, 3 Met. 121 ;) still having obtained more than his
share by it, he is estopped by his covenant in it from claiming
anything more under the will. Quarles v. Quarles, 4 Mass.
680; Henny v. Lucker, 8 Mass. 143.

The same result would be reached by treating the fifteen
thousand dollars as an advancement by the father.

Decree of the judge of probate
affirmed with costs.

Prrers, C. J., Warton, DanrorTH, EMERY and FosTER,
JdJ., concurred.

Swirr River AND Brack Brook IMmproveEMENT COMPANY
V8.
Frank BrowN anDp Joun B. StaPLES.

Androscoggin. Opinion January 8, 1885.

Practice. Pleadings. General issue. Tolls. Waters. Corporations.

The general issue admits the plaintiff’s capacity to sue, but denies all other
facts necessary to sustain the action.

Assumpsit lies for the recovery af tolls on logs authorized by law even
though a lien exists, upon the lumber driven, to secure the same.

Where a charter authorizes a corporation to make such improvements upon
a stream as will facilitate the transportation of lumber down that stream,
and, upon the completion and maintenance of which, to demand tolls, it
must prove that the improvements made by it do thus facilitate the trans-
portation of lumber before it can demand and recover the tolls.

ON REPORT.

The opinion states the case.

A. R Savage, for the plaintift.

H. A. Randall, for the defendants.
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HasgeLL, J. Assumpsit, to recover on account annexed,
“toll on 316,000 feet of logs, $79.00.” The plea of “never
promised” was interposed with a brief statement of special
matter of defense. This plea admitted the capacity of the plaint-
iff corporation to sue, Penobscot 2. B. Co. v. Mayo, 60 Maine,
306, but, put in issue all other facts necessary to sustain the
action. Nye et als. v. Spencer, 41 Maine, 272; Moore v.
Inowles et als. 65 Maine, 493 ; Endicott v. Morgan, 66 Maine,
456. To recover, the plaintiff must prove, either an express
promise, or facts from which the law will imply a promise from
the defendants to pay the debt sued for. It is not contended
that an express promise has been shown, but if the defendants
were liable to pay the toll demanded for driving the river, and
did drive the river, the law in this state implies a promise upon
their part to pay the established tolls, even though the plaintiff’s
charter created a lien upon the lumber to secure them, and the
action of assumpsit may well be maintained. 7%e Bear Camp
River Co.v. Woodman, 2 Maine, 404 ; The Central Bridge
Corporation v. Abbott, 4 Cush. 473.

The plaintiff’s right to demand tolls depends upon the authority
with which it is clothed under its charter from the legislature,
approved March 8, 1864, c. 343. The powers and privileges
thereby granted are in derogation of the public right, and must
receive a strict construction. Sprague v. Birdsall, 2 Cowen,
419 ; Cayuge Bridge Co. v. Strout, 7 Cowen, 33. Ordinary

“charters, granting to individuals, or corporations, the right to
demand tolls from all persons using a public stream, suppose that
substantial benefit is to be accorded from improvements specified
in the charter, that will facilitate and benefit the public use of the
stream, and thereby work a consideration for the toll that may
be exacted.

The plaintiff’s charter is silent, as to where upon the stream
the improvements are to be made, but empowers the plaintiff to
“ construct and maintain dams and side dams, with side booms
and sluices, and all other improvements on Swift river and Black
brook and their branches, whick facilitate the transportation of
logs and other lumber down said river and brook,” and provides
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that the plaintiff, * from and after it shall have constructed the
dams, side booms, side dams, sluices and other improvements
contemplated by this act, may demand and receive a toll” of
twenty-five cents per thousand, *for all logs and lumber that
shall pass over, or by, its dams and improvements,” and shall
have a lien to secure it. .

The improvements authorized by this charter are those, which
Juacilitate the transportation of logs and lumber, and these are to
be constructed and maintained as a condition upon which toll can
be demanded. They are of interest to every one who has
occasion to float lumber upon the stream. The legislature could
never have intended, that toll should be exacted without the
performance of those acts by the plaintiff, which must have been
deemed a consideration for the enjoyment of its franchise. If
duties imposed by law upon a corporation are merely directory,
an individual cannot dispute the enjoyment of its franchise by
reason of their being disregarded or violated. So it was held,
that where a corporation was required to build its toll bridge of
a specified width, and built it narrower, the traveler could not
avoid the payment of toll for that reason. Southwest Bend
Bridge v. Hahn, 28 Maine, 300; Middle Bridge Prop’s v.
Brooks, 13 Maine, 391 ; Kellogg et al. v. Union Co. 12 Conn. 7.

But, if the violation of the provisions of the charter be of such
a character, that the individual called upon to recognize the
validity of the franchise is injured, or deprived of any right,
which he might demand, then he may dispute the demand made
upon him, on the ground that no liability attached until those
rights, which the charter accorded him, have been provided, as
a traveller is not bound to pay toll, unless the rates of toll are
exposed to his view, as required by the charter of the company
demanding it. Bridge v. Hahn, 28 Maine, 300 ; Bridge Props.
v. Brooks, 13 Maine, 391. Sothe plaintiff isnot entitled to demand
of the defendants toll, unless it has provided them with the
facilities for the driving of the river contemplated by its charter.
Upon a careful consideration of the evidence, it appears that the
plaintiff, prior to 1869, made certain improvements upon Swift
river; but to what amount, and of what cost, the evidence fails
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to give any very clear information. It is conclusively shown,
that in the year 1869 all the improvements, made by the plaintiff
upon that part of Swift river driven over by the defendants, so
far as the same were structures of any kind, were carried away
by the freshet, and have never been rebuilt, or replaced. That,
at the time defendants drove their logs, the only improvements
of the plaintiffs, passed by the drive, were a side dam at “Kim-
ball’s,” made with logs, laid up very high with poles put across,
so that the water would run through it, and a few sticks put
across the entrance of an old starch factory flume lower down the
river, all at a cost of about fifty dollars. That the plaintiff has
not pretended to demand toll from the public using the river,
and that the improvements made were of no use, and did not
facilitate the transportation of logs upon the stream. The plaintiff
fails to show such an improvement of the river, as the legislature
must have intended to require, as a consideration to the publie,
for the exercise and enjoyment of the right to demand tolls. Its
charter imposes as a condition to the enjoyment of tolls, that the
improvements authorized should facilitate the transportation of
lomber, and the burden rests upon the plaintiff to show, that
the improvements made are sufficient to comply with the condition
upon which toll may be demanded. In this case, the evidence
fails to prove that the plaintiff has constructed and did maintain,
at the time when defendants drove their logs, any improvements
that facilitated the transportation of the logs down the river, and,
therefore, it must fail. In accordance with the agreement of the
parties, there must be,

Judgment for defendants.

Perers, C. J., WaALTON, DaNFORTH, VIRGIN and EMERY,
JJ., concurred.

\
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SArRAH A. MORSE vs. INHABITANTS OF BELFAST.

Waldo. Opinion January 10, 1885.

Ways. Defects. Due care. Law and fact. °*

A town is not required to render a way passable for the entire width of the
whole located limits.

In determining the question whether a way is safe and convenient within the
meaning of the statute, it is enough that the way is safe and convenient in
view of such casualties as might reasonably be expected to happen to
travellers.

The law has not prescribed what imperfections in a way will be considered
as constituting a defect or want of repair, so as to render a town liable if an
injury is occasioned thereby. These are questions of fact, generally, for the
jury to settle, under proper instructions.

In an action for personal injuries received by reason of a defect in a way
the question, whether the plaintiff, or driver, was in the exercise of ordinaf‘y
care, is proper for the jury to consider and determine.

O~ motion to set aside the verdict.
An action to recover damages for personal injuries received
by the plaintiff October 14, 1882, by reason of an alleged defect

in a2 way. The writ was dated February 15, 1883. The plea
was the general issue. The verdict was for defendants.

A. P. Gould and Wm. H. Fogler, for the plaintiff.
Thompson and Dunton, for the defendants.

Foster, J. The statute upon which this action is founded
provides that a person receiving any bodily injury or suffering
damage in his property, “through any defect or want of repair
or sufficient railing, in any highway, townway, causeway or
bridge, may recover for the same in a special action on the
case,” ete.

The court is asked to set aside the verdict in this case, which
was for the defendants, as being against law and evidence.

That the plaintiff received an injury while travelling over the
highway in question is not denied. The defence to this action at
the trial, was, that the way was not defective, and that a want
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of due care on the part of the person who was driving the
plaintiff’s horse contributed to the accident. .

The road was one leading from Belfast to Searsport; the
place where the accident occurred was about a mile from the
city, where the road passes by what is known as the “stock farm,”
and at that place it was smooth, very nearly level, and the surface
of the wrought portion at the narrowest point was seventeen feet,
and at the place of the accident nineteen feet in width, with
shoulders at the sides sloping off somewhat abruptly and forming
ditches about two and one-half feet deep.

Over this way the plaintiff was riding with two other persons
in the carriage, which was a piano-box top buggy with end
springs, about ten o’clock in the evening of October 14, 1882.
The night was very dark and foggy, the horse was trotting, and
at this place the plaintiff’s carriage passed another team coming
in the opposite direction having a light in front of the dasher,
and in passing, the plaintiff’s carriage bore so strongly to the
right that the off wheels, leaving the level portion of the way,
passed out over the edge of the shoulder and along and part way
down the same, and after having proceeded a distance of sixty-
four feet, the carriage, with its occupants, was overturned into
the ditch on the southerly side, causing the injuries of which the
plaintiff complains and for which this action was brought.

It is not denied that the entire surface and travelled portion
of the road was smooth, and nearly level, but it is claimed that
it was of insuflicient width, and it is alleged that the injury
complained of arose from the want of sufficient railing along the
sides of this way.

The road at the place of accident was of sufficient width for
three such teams to pass each other with safety and convenience,
under ordinary circumstances, if driven with proper care.

It has been held by this court, and such has been the law for
many years, that towns are not required to render a road passable
for the entire width of the whole located limits, but that when
it has prepared a way of sufficient width, smooth and convenient
for travellers, the duty of the town was accomplished. Joknson
v. Whitefield, 18 Maine, 286 ; Perkins v. Fayette, 68 Maine,
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152; Farrell v. Oldtown, 69 Maine, 72. And in determining
the question whether a way is safe and convenient within the
meaning of the statute, we must say, as has been said before,
that it is enough that the way is safe and convenient in view of
such casualties as might reasonably be expected to happen to
travellers. But the law has not prescribed what imperfections
in a road will be construed as constituting a defect or want of
repair, such as the statute refers to, so as to render a town liable
if an injury is occasioned thereby. These are questions of fact,
generally, for the jury to settle under proper instructions in
reference to the particular circumstances of every given case.

The same may be said in regard to what constitutes due care.
The law is unquestioned that in actions of this kind the jury
must be satisfied as an affirmative fact to be estabMshed by the
plaintiff, and as a necessary part of his case, that at the time of
the accident the party, or, as in this case, the driver was in the
exercise of ordinary care. : ,

In this case the evidence before us shows that Dr. Pierce, one
of the occupants of the carriage and who was driving the plaintiff’s
horse at the time, had frequently passed over this road and was
well acquainted with its location and condition. He saw the
light from the carriage which was coming from the opposite
direction some time before tlie carriages passed, but “supposed
it was a light in a house ” till the carriages were very near each
other. The night was extremely dark and foggy,— so dark that
one witness testifies he could not see his horse’s head,— and it
appears that the plaintiff’s horse was driven at a trot, and this
continued from the time the light was first seen till the carriage
was overturned. Whether, under all the circumstances of the
case as developed in evidence, the party driving the plaintiff’s
horse was at the time in the exercise of due care, owing to the
darkness of the night, the liability of meeting other teams, the
degree of speed, the nature of the vehicle and the number of
persons it contained, was a question proper for the jury to
consider and determine. ‘

At the trial the jury had a view of the way. To be sure, it
was a year from the time of the accident, but the testimony shows
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that there had been no material change in it since that time.
‘Whether the way was of insufficient width, or there was want of
“ sufficient railing” at the place, was also a question which was
properly addressed to the judgment of the jury and under proper
instructions from the court. The plaintift’s carriage required but
five and one-half feet space upon this way which was nineteen feet
in width ; and while the defect complained of is not only the
want of sufficient railing, but also the ditches at the sides of the
way, it may be proper to notice the fact uncontradicted in evi-
dence that the wheels upon one side of the carriage were only
a part of the way down the bank at the time the accident occurred.
It can not, therefore, be reasonably claimed that the remaining
depth of the ditch outside and below the wheels contributed to
the overturning of the carriage.

Our statutes require that highways shall be made reasonably
safe and convenient for travellers. But in the construction of
such ways it oftentimes becomes necessary, as well as proper, to
construct ditches along their sides, and when this is properly
done it is not the province of the court to declare them defects.
This is in accordance with the principle laid down in Macomber
v. Taunton, 100 Mass. 256, in which Cmarman, C. J., says:
*On each side of this way there may be ditches. These are so
necessary for the proper drainage of the carriage-way that they
are held not to be defects, if properly constructed, though
travellers may be liable to fall into them in the dark.”

The plaintiff also claims there should bave been a railing
between these ditches and the travelled way. If it were neces-
sary in this instance for the purpose of rendering the road
reasonably safe and convenient, we have no doubt there are very
few roads, then, in our State which would not require it. As
remarked by PETERS, J., in the recent case of Spaulding v.
Winslow, 74 Maine, 537 : “There are many thousands of such
places within this State. If railings were required for them,
towns would have extraordinary burdens to maintain their roads.”

To justify setting aside the verdict in this case the court must
feel that it is clearly, manifestly wrong. We can not assume
that the jury have acted dishonestly or perversely, or have been
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governed in their conclusions by such bias or prejudice as would
warrant us in disturbing the verdict. Experience teaches us
they would be as liable to be influenced in favor of the plaintiff
in this case, as they would in favor of the defendants. Nor can
we say that the verdict is so clearly, manifestly wrong, either in
respect to the alleged defects, or the exercise of due care on the
part of the driver, that we should be justified in setting it aside.

Motion overruled. Judgment on
the verdict,

Perers, C. J., Danrorra, VireiN, EMeEry and HaskrLL,
JdJ., concurred.

Jou~ R. Banrton
V8.
GEORGE A. SHOREY AND FrANK A. PORTER.

Penobscot. Opinion January 10, 1885.

Mortgage. Record. Growing timber, contracts for sale of. Statute of frauds.

A mortgagor sold growing timber upon the mortgaged premises and gave
the purchaser the following written permit: ¢“Alton, Sept. 24th, 1882. This
is to certify that Frank Porter has bought four hundred knees, more or less,
of me, Hatcil Gott, on Lot No. 25, and has paid me in full ($70) seventy
dollars. Hatcil Gott.” *And this is to certify that I, Hatcil Gott, do defend
the above writing. Hatcil Gott.” The knees were severed from the soil
and removed from the land and the stipulated price paid by the permittee
before the mortgage was recorded or the permittee had notice thereof.
Held, in an action of replevin by the mortgagee against the permittee that
the title to the knees was in the defendant.

Yarol or simple contracts for the sale of growing timber to be cut and
severed from the land by the vendee do not convey any interest in lands,
and are not therefore within the statute of frauds.

ON REPORT.

Replevin of a lot of knees. The report provided that the law
court should determine which party had the better title to the
property and enter judgment accordingly.

The opinion states the facts.
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Davis and Buailey, for the plaintiff.

The permit conveyed no interest in the land. Drake v. Wells,
11 Allen, 142; Claflin v. Carpenter, 4 Met. 580; Giles v.
Simonds, 15 Gray, 441 ; 1 Greenl. Ev. § 271 ; Pease v. Gibson,
6 Maine, 81; Trull v. Fuller, 28 Maine, 548.

While Gott by proper deed might have given an innocent
purchaser a title to the land or to the trees, he could not himself,
as against the mortgagee, cut one of the trees in question. How
can he then give a license to another to do that which he himself
cannot do? Counsel further cited: Boggs v. Anderson, 50
Maine, 161; Marshall v. Fisk, 6 Mass. 30; Blood v. Blood,
23 Pick. 80; 17 Pick. 364; 13 Gray, 502; 6 N. H. 250; R. S.,
c. 73, § 8; Dunlop v. Avery, 89 N. Y. 599; Stowell v. Pike,
2 Maine, 387 ; Hammatt v. Sawyer, 12 Maine, 426 ; Bussey v.
Page, 14 Maine, 132; Frothingham v. McKusick, 24 Maine,
403 ; 32 Maine, 167.

John Varney, for the defendants.

Foster, J. This is an action of replevin in which the plaintiff
claims title to the property in dispute as mortgagee under a
mortgage of real estate from one Hatcil Gott, dated November
10, 1881, but not recorded till January 12, 1883.

The defendants claim title to the same property from said Gott
by virtue of an instrument, or writing, in the following words:

“Alton; September 24, 1882.

“This is to certify that Frank Porter, of Alton, has bought
four hundred knees, more or less, of me, Hatcil Gott, on Lot No.
"25, and has paid me in full, $70.00 (seventy dollars).

Hateil Gott.

® And this is to certify that I, Hatcil Gott, do defend the above
writing. Hateil Gott.”

It is admitted that the knees therein named had been severed
from the soil, removed from the land, and the stipulated price
paid for them by these defendants, before the plaintiff’s mortgage
was recorded, and before they had any notice of the same.

VOL. LXXVII., 4
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As both parties claim title from the same source, the one who
has the superior right must prevail.

The defendants claim to be purchasers without notice of any
adverse interest in any other party till long after their title had
become perfected by means of the above writing and by the
severance and removal of the knees from the land, and payment
of the price stipulated ; and they invoke, as against the plaintiff’s
asserted title, the following provision of the statute (R. S., c.
73, § 8,): *“No conveyance of an estate in fee simple, fee tail,
or for life, or lease for more than seven years, is effectual against
any person, except the grantor, his heirs and devisees, and
persons having actual notice thereof, unless the deed is recorded
as herein provided.”

On the other hand, the plaintiff says that the defendants have
obtained no title to the knees, inasmuch as the trees from which
they were taken were a part of the realty; that the defendants’
writing was not such an instrument as would convey any interest
in real estate, and that while the statute would protect an
innocent purchaser of the land, or any interest in it, it is no
protection to those who purchase as in this case.

 We are not prepared to admit this doctrine as correct either

. upon principle or authority. The language of the statute is plain
and positive, and has been regarded as prohibitory. Houghton
v. Davenport, 74 Maine, 593. “The provisions of the statute
for registering conveyances is to prevent fraud, by giving
notoriety to alienations.” Norcross v. Widgery, 2 Mass. 508.
The record of a mortgage is constructive notice of its contents
to all subsequent purchasers. Asto them the mortgage takes
effect, not because of its prior execution, but by reason of its
prior record. *“The whole object of the registry acts is to
protect subsequent purchasers and incumbrancers against previous
conveyances which are not recorded, and to deprive the holder
of previous unregistered conveyances of his right of priority,
which he would have at common law.” 1 Jones, Mort. § § 557,
576; Curtis v. Deering, 12 Maine, 499.

The statute is for the benefit and protection of all persons who
have any interest in examining the record title to property to
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which they may thereafter become owner, either in whole or im
part, absolutely or otherwise.

The court in Massachusetts, in considering the provisions of a:
similar statute, in a recent case, says: “But for the protection of’
bona fide creditors and purchasers, the rule has been established,
that although an unrecorded deed is binding upon the grantor;.
his heirs and devisees, and also upon all persons having actual
notice of it, it is not valid and effectual as against any other
persons. As to all such other persons, the unrecorded deed is.
a mere nullity. So far as they are concerned, it is no convey-
ance or transfer which the statute recognizes as binding on them,
or as having any capacity to affect their rights, as purchasers or
attaching creditors. As to them, the person who appears of’
record to be the owner is to be taken as the true and actual
owner, and his apparent seizin is not divested or affected by any
unknown and unrecorded deed that he may have made.” Earle
v. Fiske, 103 Mass. 492.

It appears that the record title of the premises, from which-
this timber was taken, at the time of the purchase and removal
by these defendants, was in Hatcil Gott. They had a right to.
look to the record for their protection as against any outstanding-
title.

It is a principle too well settled to need any citation of”
authorities, that standing trees, and such as were the subject of”
purchase in this case, are part and parcel of the real estate..
Yet they may be, and very frequently are, the subject of sale:
and removal as distinct from the remaining parts of the realty,.
and title thereto may be obtained otherwise than by deed, whem
the same have, in connection with an executory contract of sale,.
been severed from the soil and removed by the vendee.

And the rule, as settled by modern decisions in reference to
this question, is this,— that parol or simple contracts for the sale
of growing timber, to be cut and severed from the freehold by
the vendee, with reference to the statute of frauds, and to give
effect to them, have been construed as not intended by the parties
to convey any interest in land, and, therefore, not within the
statute of frauds. They are held to be executory contracts for
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the sale of chattels, as they may be afterwards severed from the
real estate, with a license to enter on the land for the purpose
of removal. White v. Foster, 102 Mass. 378; Claflin v. Car-
penter, 4 Met. 583 ; Poor v. Oakimman, 104 Mass. 316 ; Parsons v.
Smith, 5 Allen, 578 ; Erskine v. Plummer, 7T Maine, 451 ; Davis
v. Emery, 61 Maine, 141; Freeman v. Underwood, 66 Maine,
233; 1 Wash. R. P. 3* § 7; Benj. on Sales, § 126, note, and
cases there cited; Marshall v. Greene, 1 L. R. C. P. Div, 44;
Nettleton v. Stkes, 8 Met, 35; Ellis v. Clark, 110 Mass. 391.

In this case the defendants, it is true, entered under an
executory contract for the sale of growing timber, and which, in
accordance therewith, they severed from the land and carried
away, paying the consideration named. As to such timber thus
wut and removed the contract became executed, and the title to
which vested in the defendants as soon as it was severed from
the land. Erskine v. Plummer, 7 Maine, 451 ; Buck v. Pick-
awell, 27 Vt. 157. They became purchasers, then, and so far as
any record title at that time disclosed, there was nothing to
indicate that Gott was not the real owner. Nor can it make any
difference with the plaintiff whether their title to the timber
which- was cut and removed by them came to them by this
-executed contract, or by deed. They became purchasers of it
.as much in the one case as they would have in the other, and had
the same right to the protection of record title. The contract
was no longer executory, but executed. A severance, in fact, had
‘been made by the vendees in the cutting and removal. Supposing,
instead thereof, Gott had executed a deed of the timber to these
-defendants. The counsel for the plaintiff in that case assumes
that the defendants would have obtained title to the timber and
‘been protected as purchasers by the statute hereinbefore named
in relation to recording .titles. There are very respectable
authorities that hold a conveyance by deed of growing trees to
be a severance in law from the land, so that they become personal
property without an actual severance. Upon this doctrine
Prof. Washburn (1 R. P. 3,* § 7) remarks, in speaking of title
derived from an executed contract: “The same effect, however,
of passing property in trees may be accomplished by conveyance
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of them by deed as growing trees, if done by the owner of the
freehold. It is so far considered a severance of the property in
the trees from that in the soil, that the vendee may, after that,
sell and pass title to them by a mere writing, though they have
not been actually severed from the soil.” Hingsley v. Holbrook,
45 N. H. 322; Gooding v. Riley, 50 N. H. 407; Hoit v.
Stratton Mills, 54 N. H. 110; Warren v. Leland, 2 Barb. 613,
However this may be, it does not become material here, for in
this case the severance was actual, and we can see no reason why
the vendees did not obtain the same title as they would have by
a deed. If the record would protect them in one case, it
certainly ought to in the other.

As between the vendor, the party in whom the title of record
appeared, and the vendees of this timber, the title thereto became
vested in them when it was severed from the soil; to be sure,
as to so much as might remain uncut, the seller had the right,
at any time before severance, to revoke the license to enter,
sever and remove it, and thereby prevent the vesting of the title
to 'such as might remain uncut; but as to this timber which
had been cut, or severed from the soil, the contract had been
executed, the license irrevocable, and the purchasers’ title thereto
valid. As to such they were more than mere licensees; they
were purchasers of property, with license incidental to an executed
contract. Gliles v. Simonds, 15 Gray, 443. In speaking of the
rights of purchasers in reference to contracts of this nature, the
court, in the last case, says that the license “is subsidiary to this
right of property ;” and that this right in the property *is not
derived from the license, but exists in the owner by virtue of a
distinet and separate title.”

The authorities cited by the counsel for the plaintiff, deﬁmng
the rights and liabilities between mortgagor and mortgagee, do
not conflict with any principles of law herein stated. It will be
found that those cases were decided upon facts entirely different
from these in the case at bar; there, the mortgages had been
properly recorded prior to the acts complained of, and the
mortgagor was either the primary agent or efficient hand in the
commission of the injury against the estate of the mortgagee.
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Here, the mortgagee could have protected himself as against any
and all parties, whether as®*purchasers or fort feasors, by comply-
ing with the provisions of the statute before the rights of other
parties intervened.

" In accordance with the stipulation in the report we are, of the
opinion that the defendants have the better title to the property
in question, and that the entry should be,

Judgment for defendants.

PetEers, C. J., DanrorTH, VIirciN, EmMErRY and HaskeLLn,
JJ., concurred.

JosEPH PARKS vs. WARREN CRESSEY.
Penobscot. Opinion January 10, 1885.

Suit for taxes. Demand. R. S., c. 6, § 141.

In order for a collector of taxes to maintain an action under R. 8., ¢. 6,§ 141,
he must show that he made a demand on the defendant for his taxes, so
formal and explicit that the defendant would know that a suit might follow
if he neglected to comply with the demand.

ON REPORT.

An action by the collector of taxes of the town of Glenburn to
Tecover the taxes assessed against the defendant, a resident of
‘that town, for the years 1874, 1875 and 1876.

The writ was dated December 20, 1881.

The plaintiff was appointed collector December 10, 1881, to
-complete the collection of the 1875 taxesin the place of William
B. Elliott who had deceased. The case showed that the former
«collector, Elliott, arrested the defendant on the warrant for the
1875 taxes and he was committed and discharged under the
‘poor debtor law.

A. L. Simpson, for the plaintiff, contended that an arrest of
‘the defendant by a former collector, who had deceased, upon
his warrant was a sufficient demand and notice to the defendant,
to comply with the statute, and that the new collector, this
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plaintiff, commenced where the former collector left off, and the
demand by the former enured to the-benefit of the new collector
and enabled him to maintain this suit.

Davis and Bailey, for the defendant.

PrtERrs, C. J. Only the tax of 1875 is now involved in this
case. The other taxes sued for are disposed of in another suit.
The plaintiff must fail for want of proof of a demand of the tax.
The statute (R. S., c¢. 6, § 141) authorizes any collector, after
due notice, to sue for a tax. We think a special demand was
intended by the legislature. The design was to prevent the
indulgence of a temptation to make costs. The idea of notice
is, that by reason of the demand the tax-payer may know that
by a refusal or neglect to pay the taxes he may be sued for them.
The collector need not inform him that he will be sued if he does
not pay. Still, the demand should be so formal and explieit that
he would know that a suit might follow for his omission to comply
with the demand. A written request mailed to the person taxed
is not sufficient. It should be a personal demand, made by the
collector or some authorized agent, unless such a demand be
excused by the absence of the debtor from home or by some
other good reason. It is not shown that any such notice was
given.

Plaintyff nonsuit.

Daxrortr, Virein, Emery, Foster and Hasxern, JJ.,
concurred.

Hexry C. Svow vs. Penosscor River Ioe CoMpPaNY.

Penobscot. Opinion January 15, 1885.

Exceptions. Instructions. Practice.
To entitle one to have a requested instruction given, it must be wholly
correct, and the evidence must warrant the jury in finding such facts as to
make it applicable to the case.

Oxn exceptions and motion to set aside the verdict.



56 SNOW 7. PENOBSCOT RIVER ICE CO.

Assumpsit to recover five per cent commission on two sales of
ice of five thousand tons each for one dollar and twenty-five cents
a ton. The verdict was for the plaintiff and the defendant alleged
exceptions which are sufficiently stated in the opinion. The
defendant also moved to set aside the verdict and for a new trial.

Charles .P. Stetson, for the plaintiff.
Barker, Vose and Barker, for the defendant.

HaskerL, J.  Assumpsit to recover commissions for the sale
of defendant’s ice.

The plaintiff was employed to purchase, and was authorized to
receive from the vendor, a commission of five per cent on the
purchase money. Equipped with this authority, he purchased
for his principal ten thousand tons of ice from the defendant,
who agreed to pay the plaintiff a commission of five per cent,
for the recovery of which this action is brought.- At the trial,
the presiding justice was requested by defendant to charge the
jury, “that if the plaintiff as agent had discretionary powers to
deal with these parties, or with any other ice dealers as he saw
fit, and to fix the price at which the ice should be purchased, and
that the commissions are claimed as a consideration for awarding,
or giving this contract to the defendant in preference to other
competitors, the contract is void as against public policy.” The
request was denied ; and exceptions present the question, whether
the denial was error. A requested instruction must be wholly
correct. Grand Trunk Railway Co. v. Latham, 63 Maine,
177. The evidence must warrant the jury in finding such facts
as to make the requested instruction applicable to the case.
Penobscot Railroad Co. v. White, 41 Maine, 512; Lord v.
Ink’b'ts of Kennebunkport, 61 Maine, 462. The instruction was
properly withheld, for the evidence does not prove, that the
commissions are claimed as a consideration for awarding the
contract to the defendant in preference to other competitors; on
the contrary, it appears that the commissions had nothing to do
with so awarding the contract. The plaintiff was authorized to
purchase ice for his principal, and to receive from the vendor a
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stated commission of five per cent; that is, the vendor was.
required to pay a commission of five per cent from the purchase
money. The plaintiff would receive the same advantage from
whomsoever the purchase might be made. The commissions
were no uncertain factor to induce the plaintiff to award his
principal’s contracts, where the plaintiff would receive the greatest
benefit to himself. It was substantially the same, as if the
plaintiff had received his compensation directly from his principal,
for in that event, the purchase money could have been corre-
spondingly reduced, and the vendors would have received the
same price for their merchandise ; so that, whether the requested
instruction is correct as an abstract rule of law becomes wholly
immaterial, and its discussion would be fruitless.

The defendant asks that the verdict be set aside as against both
Jaw and evidence.

The contract to pay commissions is not denied, but it is claimed
to be invalid as against public policy. The numerous cases cited
by the counsellors for the defendant in their elaborate brief
clearly establish the rule, that the strictest fidelity is required
from those persons acting in a fiduciary capacity, and that an
agent clothed with discretionary powers shall not receive from
those benefited by the exercise of that discretion any value or
thing. The agent’s duty is to faithfully perform that service with
which he is charged, and for his reward, the principal alone is
responsible. The plaintiff’s claim does no violence to these rules
of law. Itis not grounded upon such facts as bring it within
their scope. Here the principal says, purchase for me at a
stipulated compensation, but for convenience, you may receive
directly from the vendor the amount agreed to between us, which
he may add to his purchase money that I am to pay. The very
nature of the transaction required the plaintiff to disclose his
agency to the defendant. Indeed, the contract for the sale of the
ice was signed by the plaintiff as agent for his principal, and no
concealment, or fraud, was practiced upon the defendant., He
acted with a full knowledge of the plaintiff’s agency, and the
contract to pay commissions was made between the parties with
a full understanding of the relations of each other to the subject
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matter of it. True, the interests of buyer and seller are adverse.
Farebrother v. Simmons, 5 Barn. & Ald. 333. And it would be a
fraud for one person to secretly act as the agent of both. So a
“broker, effecting the exchange of stocks for real estate, who has
concealed his employment by one party from the other, cannot
recover his promised commissions from the party who had full
knowledge of the broker’s employment, because the agreement
tempted the broker to deal unjustly, and was against public
policy. Rice v. Wood, 113 Mass. 133. A4 fortiori, he can not
recover the same of the party from whom the employment was
concealed. Walker v. Osgood, 98 Mass. 348 ; Farnsworth v.
Hemmer, 1 Allen, 494. The facts of this case do not come
within the rules of law adjudged by these authorities, for there
was no concealment of the employment, no fraud, no unfair
dealing, no temptation' for the agent to deal unjustly with his
principal, by awarding the contracts to whomsoever would pay
the highest commissions. Everything was honest, straightfor-
ward and above board, and the contract for commissions is in no
way subversive of public interest. In Bunker v. Miles, 30
Maine, 431, an agent was provided with eighty dollars, with
which to purchase a horse upon the best terms he could at a fixed
compensation of one dollar. The horse was purchased for
seventy-two dollars and fifty cents, and the court held the agent
liable to account to his principal for what remained of the eighty
dollars above the price actually paid for the horse and the agent’s
agreed compensation. Would it have been fraud, for the agent
to have paid seventy-three dollars and fifty cents for the horse,
and to have taken the vendor’s note to himself for one dollar?
and in that case would the note have been void between the
parties to it? ‘

It is claimed, that the contract for the sale of the ice was
obtained by the false and fraudulent representations of the plaintiff,
as to his principal’s financial ability, but after plenary instructions
from the court, the jury found otherwise, and it is not perceived
that the verdict is so manifestly against the weight of evidence
as to require the court to interpose.

It is claimed, that the plaintiff’s demand had been settled
before action brought, but in this behalf the jury, under instruc-
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tions to which no exception is taken, found otherwise, and it is
by no means clear that their finding was erroneous. So, too, the
defendant claims an estoppel upon the plaintiff from insisting
upon his commissions, but the evidence fails in this particular
also. .

Let the defendant abide its contract, knowingly made without
concealment, or fraud, or other illegal taint.

Motion and exceptions overruled.

Peters, C. J., DaxrorTH, VIiRGIN, EMERY and FosTtER, JJ.,
concurred.

DaNier, CRANE vs. INHABITANTS OF LINNEUS.
Aroostook. Opinion January 17, 1885.

U. 8. pension. U. 8., R. 5., § § 4745, 4747, 5485.

One who loans money to a pension claimant to enable him to establish his
claim, and to be repaid when the pension money is received, is not debarred
from recovering back his loan by U. 8., R. S., § 5485.

A verbal promise by a pension claimant, to pay a debt, when he receives his
pension, or out of his pension, is not such a pledge, mortgage, assignment,
transfer, or sale of the pension claim, as is forbidden by U. 8., R. S. § 4745.

‘When the pension check has come into the hands of the pensioner, it is then
at his free disposal, and its proceeds are liable to attachment, unaffected by
U. 8., R. S. § 4747.

ON REPORT upon an agreed statement.

Assumpsit for money had and received, amounting to three
hundred twenty-three dollars and thirty-four cents, which the
plaintiff paid the selectmen of the defendant town, April 27,
1881, in settlement of a suit against him by these defendants,
wherein they trusteed the proceeds of the plaintiff’s pension
check, which he had deposited with Almon H. Fogg & Co. of
Houlton. That suit was for supplies furnished him by the town
of Linneus, and money to aid him in procuring evidence to prove
his claim to a pension, upon his promise to repay all the same
upon the receipt of his pension. By the agreed statement it
appears that at the time of the service of the trustee writ upon
Mr. Fogg, he was about to pay the plaintiff five hundred dollars
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of the pension money, the whole amount of the pension check
being twelve hundred and twenty-five dollars.

“Mr. Fogg asked why he was trusteed. A selectman of
Linneus recounted the circumstances of furnishing the money
and goods and said that they trusteed the money so it would stay
there till the court passed on it, so they would know if they
were entitled to it or not. Crane said, By jiminetty ! that is
using me too bad ; I wanted the money to use.” The selectmen

“told him that he had refused to pay them and that they were
driven into this ; that they did not want to injure him and wanted
to get what belonged to them. They talked some time. -Mr.
Fogg said after a while, *Why can’t you settle now?’ The
selectman expressed his willingness to settle if Mr. Crane would
pay. Mr. Fogg said, ‘Hadn’t you better settle and pay the
town, Mr. Crane, and take your balance?’ Mr. Crane said, ‘I
don’t know but I'll have to.” The selectmen talked about what
the bill would be, and wanted Mr. Crane to pay the cost. Mr.
Fogg said, ‘Pay your own cost, take the face of your bill, and
let him give you an order, and settle that way. He is quite a
poor man.” The selectmen consulted outside and concluded to
take the face of the account and told Mr. Fogg so. Mr. Fogg
wrote an order in favor of Linneus. Mr. Crane signed it and
handed it to the selectman.”

W. M. Robinson and F. A. Powers, for the plaintiff,
contended that the case of Smart v. White, 73 Maine, 332, was
decisive of this. That the agreement of the plaintiff to pay the
town out of his pension money was void, and that the attachment
of the money by trustee process was in contravention of the law,
citing the several statutes referred to in the opinion. The counsel
also contended that the circumstances of the payment by the
plaintiff to the selectmen show that it was not the voluntary act
of the plaintiff; that the defendants were using the delay of the
law to enforce an illegal contract and wrest from the plaintiff
the proceeds of his pension check which he stated he wanted to
use. 'Counsel further cited: Eckert v. McKee, 9 Bush, 355;
and Hayward v. Clark, 50 Vt. 617, and contended that Spel-
man v, Aldrich, 126 Mass. 113, was decided upon the authority
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of Ifello:qg v. Waite,12 Allen, 529, which was before the passage
of the law.

Madigan and Donworth, for the defendants, cited: Fellows
v. School District, 39 Maine, 559 ; Helley v. Merrill, 14 Maine,
228.

Emery, J. In Smart v. White, 73 Maine, 332, cited by
plaintiff, “the defendant, an overseer of the town, assisted her
_(the plaintiff) to obtain her pension, under a verbal agreement
with her, he said, that whatever back pay might be received
should be applied towards her indebtedness to the town for her
support.” The verdict found the fact that the defendant got the
back pay irom her under and by force of the contract. The
defendant was to assist her in getting the pension, and she was
to make compensation for such assistance by turning the back
pay over to the town for which the defendant was acting. It was
held that the contract itself, and the reception of the money
under it were forbidden by § 5485, U. S., R. S., and that the
money could be recovered back.

In the case now at bar, neither the town nor its officers under-
took to assist in obtaining the plaintiff’s pension. There was no
agreement to assist, and no agreement for compensation for
assistance. The money was not paid under any such agreement.
It was paid after an attachment by suit, and to settle the suit.
The case, therefore, does not fall within the principle of Smart
v. White, and the payment by the plaintiff of his debt to the
town was not forbidden by § 5485.

The plaintiff, however, invokes § 4745, U. S., R. S., which
forbids “any pledge, mortgage, assignment, transfer or sale ” of
the pension claim. The case, however, does not show any such.
The town furnished the plaintiff with pauper supplies, as it was
by law obliged to. It also advanced him money to procure
evidence to obtain his pension. The plaintiff promised to repay
the town when he obtained his pension. The question of the
town’s authority to advance the money is immaterial, as plaintiff
cannot recover back on that ground. There was nothing in this
transaction that tends to secure to the town any special privilege
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in the pension claim, or any control over it. Such a promise
was no pledge nor mortgage. The town was only a creditor of
the plaintiff, without regarding the statute. It had no more
legal interest in the pension claim, and no more control over it
than his other creditors. It did not receive the money under
any alleged pledge. It brought its action as a general creditor
and attached the plaintiff’s property. Thereupon the plaintiff
paid his admitted debt. Such payment was not forbidden by §
4745.

The plaintiff also invokes § 4747, U. S., R. S., which declares
that no sum of money due, or to become due to any pensioner,
shall be liable to attachment. This money was not due him asa
pensioner. It had been collected, and had come into his posses-
sion and had been entrusted by him to the trustee. The reasons
and authorities for holding money, the proceeds of a pension
check, in this situation, to be attachable, are clearly and fully
stated in Friend in Eq. v. Garcelon, 77 Maine, 25. The prin-
ciple there enunciated governs this case on this point.

There was no duress. The defendants desired to collect an
admitted debt. They used the common method of attachment.
The plaintiff thereupon paid his debt and no more, as the costs
were forgiven him. It was his duty to pay it, and it was the
town’s right to receive it. :

Judgment jfor defendants.

Perers, C. J. DaxrorrH, VirciN, FostEr and HASKELL,
JdJ., concurred.

Marraa P. Cuase, Administratrix,
vs,
Maine CENTRAL RaiLroap CoMPANY.
Sagadahoc. Opinion January 19, 1885.

Railroads.” Crossing. Negligence. Evidence.
In aun action for personal injuries received by a collision at a railroad cross-
ing, evidence will not be received to show the general character and habits
of the traveler for carefulness, as bearing upon the question of due care on
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his part, though the injuries occasioned death before he could tell how the

accident happened, and no one saw him at the time of the collision.

In such a case the natural instinct for self-preservation does not afford proof
of the absence of contributory negligence on the part of the traveler. It
may give character orforce to facts already proved, but it does not of itself
add or create proof.

O~ exceptions, and motion to set aside the verdict and for a
new trial.

An action by the administratrix of Edwin F. Chase, for per-
sonal injuries received in a collision with a train of cars controlled
by the servants of the defendant at a private crossing in Rich-
mond, February 24, 1882.

The writ was dated July 3, 1882. The plea was the general
issue. The verdict was for three thousand seven hundred eight
dollars and thirty-three cents.

The opinion states the material facts.

J. W. Spaulding and F. J. Buker, for the plaintiff.

The evidence tending to show that the deceased was a cautious
man was properly admitted in this case, because his acts were
not seen by any one. The precise act or omission was not shown
by any witness. In most of the cases cited by the counsel, where
evidence showing the habits as to care or the want of it was
rejected, the reports show, that there was testimony of witnesses
who saw the act, and in no one of the cases does the report
disclose as an affirmative fact that the act itself was not wit-
nessed,—not seen by any witness who testified in the case.
Where the act is shown it speaks for itself, and evidence of
character or reputation for care will not and ought not to be
received to contradict the unmistakable language of the act itself.
When the act is not seen then resort must be had to the next
best evidence.

The evidence objected to was admitted because it was the best
and only evidence bearing upon that branch of the case. It is
only to be resorted to when that is the case. “When the precise
act or omission of a defendant is proved, the question whether it
is actionable negligence is to be decided by the character of that
act or omission, and not by the character for care and caution
that the defendant may sustain.” Zenney v. Zuttle, 1 Allen, 185.
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But when the precise act or omission is not shown then you
must go to the circumstances, and here character and reputation
afford no little nor uncertain light. It rests upon the rule that,
*The habit of an individual being proved, he is presumed to act
in a particular case in accordance with that habit.” 28 Alb. Law
J. 327, citing as illustrations: ZEureka Ins. Co. v. Robinson,
56 Pa. St. 256; Hine v. Pomeroy, 39 Vt. 211; Vaughan v.
Railroad Co. 63 N. C. 11 ;5 Kershaw v. Wright, 115 Mass. 361 ;
Meighen v. Bank, 25 Pa. St. 288; Smith v. Clark, 12 Iowa,
32; Ashe v. DeRossett, 8 Jones (L.) 240; Shove v. Wiley, 18
Pick. 558 ; Union Bank v. Stone, 50 Maine, 595 ; Cookendorfer
v. Preston, 4 How. 317.

In Thomas v. Del. &c. R. R. Co. 12 The Reporter, 739,
WALLACE, J., said that “ the natural instincts of self-preservation
in the case of a sober and prudent man stands in the place of
positive evidence. Jokhnson v. Hudson River . B. Co. 20 N.
Y. 65.” See, also, Shaw v. Jewett, 6 Am. & Eng. R. R. Cas.
113 and authorities cited.

Drummond and Drummond, for the defendant, cited upon the
questions considered in the opinion: Allyn v. B. & A. R. R.
Co. 105 Mass. 77; Dunham v. Rackliff, 11 Maine, 345;
Robinson v. F. & W. R. R. Co. 7 Gray, 92 ; Tenney v. Tuttle,
1 Allen, 185; 1 Greenl. Ev. § 84; Gakagan v. B. & L. R. R.
Co. 1 Allen, 187 ; Wentworth v. Smith, 44 N. H. 419 ; Morris
v. East Haven, 41 Conn. 252 ; Abbott, Trial Ev. 597; 2 Thomp-
son, Neg. 1179; Gay v. Winter, 34 Cal. 153.

PetERs, C. J. The intestate’s sleigh collided with a train at a
railroad crossing. He thereby received an injury and very soon
afterwards died. He never was conscious enough after the
injury to tell how the accident happened. No one was with him
at the time. No one saw him at the moment of the collision.
As evidence that he could not have been guilty of any negligence
which contributed to the accident, witnesses who had been his
neighbors for some time were permitted to testify to their opinion
of his general character for carefulness. We think this was over-
stepping the limit allowed to collateral evidence in this State.
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We dare not abide by it. Qur belief is that such a rule would
be fraught with much more evil than good.

It was said in Eaton v. Telegraph Co. 68 Maine, 63, 67, that
*the best authorities clearly sustain the doctrine that the fact of
a person having once or many times in his life done a particular
act in a particular way, does not prove that he has done the
same thing in the same way upon another and different occasion.”
See cases there cited. If in civil cases a person’s character
proves carefulness in one instance, why not in all instances?
Where and how can a true line of distinction be drawn? If by
such proof a plaintiff can be shown to have been careful in one
case, why not by the same mode of proof show that a person
acted carefully or carelessly in any case — in all cases? In many
litigations, under such a test, there would arise a wager of
character which would as unfairly settle the dispute as did
formerly the wager of battle. If the intestate’s general character
for care be in issue, why not that of the engineer and of every
man concerned in the management of the train? If a man who
is customarily careful were always so, there would be reason for
admitting the evidence. But the issue is, whether the intestate
was careful in this particular instance,—a fact to be, either
directly or circumstantially, affirmatively proved. The objection
to such a method of proof is augmented by the fact that the
testimony consisted of merely the opinions of neighbors,— one
generality proving another. But upon what tests or what defini-
tion of care are their opinions grounded? The question was not
whether the intestate managed his farm, or his shop, or his horses,
carefully, but whether he used due care in attempting to cross a
railroad track at the very moment when a regular train was due
at the crossing. The law imperatively demands that a traveler
look and listen before crossing if there is any opportunity to do
so. What did these farmer witnesses know about the intestate’s
habitual care in that respect. It is not a ground for the admission
of this evidence that the plaintiff can produce no other. It is
neither of primary nor secondary importance,— it is not evidence
at all. 1 Greenl. Ev. § 84.

VOL. XXVII. 5
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The question is not a new one in this court. The sole question
considered in the case of Scoit v. Hale, 16 Maine, 326 was,
whether similar evidence was admissible. The defendant there
was sued for damages for the loss of a building by fire, the
allegation being that the fire was occasioned by the negligence of
the defendant. In that case the same arguments were presented
as here. The evidence received in that case came nearer the
point at issue than the evidence here. At the trial the court
permitted witnesses to testify that the defendant was very careful
with fire, and that they never discovered any carelessness in him
about taking care of his fires during the time they were at his
house just before the event complained of. It was held that the
evidence was inadmissible, and the verdict was set aside. The
same rule has been maintained in subsequent cases. Lawrence
v. Mt. Vernon, 35 Maine, 100 ; Dunham v. Backliff, 71 Maine,
345. The case of Morris v. East Haven, 41 Conn. 252, cited by
the defendant, is an especially pertinent and sustaining decision.
See Baldwin v. Railroad, 4 Gray, 333.

Exception is taken to the judge charging the jury to take into
consideration, upon the. question of the intestate’s care upon the
occasion of the injury, the knowledge of the jury *of the habits
of thought and mind, and the natural instincts of men,” to pre-
serve themselves from injury. Following, as no.doubt it did,
an impressive argument of counsel that a man would not be so
unwise as to rush into danger when it was avoidable,— we are
inclined to think the idea intended was presented to the jury too
prominently.

Such a consideration is by no means evidence, for if it were so
a jury might accept it as conclusive evidence. . It is no more than
an accompaniment or an appurtenance of evidence. It may have
some influence upon the interpretation of facts affirmatively
presented. It pertains, as said by defendant’s counsel, to those
natural laws in connection with which all evidence may be
weighed. It belongs to the class of slight presumptions,
described by Mr. Best, which, “taken singly, do not either
constitute proof or shift the burden of proof.” 1 Best, Ev. § 319.
It may give character or force to facts already proved. But it
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does not of itself add or create proof. It is rather an argument:
or mode of reasoning upon evidence. Practically speaking, it is:
no more than that a person’s motive may be taken into consider--
ation in relation to any act done by such person. It would be:
reasonable to say that a man would be naturally stimulated to:
avoid rather than to rush into dangerous situations. He would:
be impelled by strong motives to do so. But this would apply-
to the engineer or fireman or brakeman on a train as well as to-
the traveler, although perhaps not generally in the same degree..

But the weakness of the plaintiff’s position lies in the fact that-
this motive for personal safety does not operate upon the minds.
of men until they can clearly see that they are endangered by-
their carelessness. It does not keep them from careless acts..
The danger is often not seen until too late to be extricated from it.
The careless act usually precedes the moment when the natural
instincts for self-preservation are aroused. And a man is quite-
prone to take risks. And a man is careless to take a risk in:
crossing a railroad in advance of a coming train. We all know
that he often does it. There is no doubt that the intestate was.
impelled by all his instincts and love of life to save himself when.
he saw that the horrible danger was upon him. But how the:
unfortunate man got into the awful situation no one seems to:
know and no evidence explains to us. It seems to be an. .
unexplained catastrophe.

Other questions are discussed which may be properly passed..
A good deal of discussion is elicited by the ruling that the plaint--
iff’s intestate had a right of passage across the railroad. Perhaps.
the point may be avoided upon the ground of a license or per--
mission from the defendant company to the public, as was the:
case in Barry v. Railroad, 92 N. Y. 289.

Exceptions sustained..

WartoN, VireiN, LisBrey, Foster and Haskern, JJ.,
concurred.
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JouN L. WooDBURY, in equity,
vs.
Er1za GArpNER and another.

Somerset. Opinion January 26, 1885.
Equity. Parol contracts for the conveyance of real estate. Stat. 1874, c. 175.
R. 8.,¢.77,§ 6.

Ever since the enactment of stat 1874, ¢. 175, this court has had jurisdiction
for the enforcement of a parol agreement for the conveyance of land.

‘The re-enactment of stat. 1874, c. 175, in the R. 8., of 1883, c. 77, § 6, was
not intended to be limited in effect by reason of its being accompanied by a
‘re-enactment of the various restricted provisions of former statutory
provisions.

A parol agreement for the conveyance of land may be enforced in equity in
behalf of the vendee whose partial performance has been such that fraud
would result to him unless the vendor be compelled to perform on his part.

Thus, where the the vendee, with the assent of the vendor, took open, actual
possession of the premises in pursuance of the agreement, made permanent
erections thereon, promptly paid the taxes assessed thereon to him by
Jdirection of the vendor and substantially performed his agreement, specific
performance was decreed against the vendor’s sole devisee.

BiLL 1IN EQUITY.

Heard on bill, answer and proofs. The opinion states the
material facts found by the court.

D. D. Stewart, for the plaintiff, cited : Wilton v. Hurwood,
23 Maine, 133 ; Rowell v. Jewett, 69 Maine, 303 ; Lewis v. Small,
71 Maine, 552 ; Ash v. Hare, 73 Maine, 403 ; Potter v. Jacobs,
111 Mass. 36; Somerby v. Buntin, 118 Mass. 287 ; Malins v.
Brown, 4 Comstock, 403 ; Parkhurst v. Van Cortland, 14 Johns.
15; Caton v. Caton, L. R. 1 Ch. App. Cas. 148 ; Crook v. Corp.
of Seaford, L. R. 6 Ch. App. Cases 553 ; Pain v. Coombs, 1
DeG. and J. 34; Loles v. Pilkington, L. R. 19 Eq. 174; Pom-
eroy Spec. Perf. § § 115, 117 ; Lester v. Foxcroft, Colles’ P. C.
108.

James Wright, for the defendants.
There is no pretense of any written contract, or deed, or legal
title, or mortgage of the Gardner farm in this case. In Rowell
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v. Jewett, 69 Maine, 293, the court hold that unfilial conduct and
neglect are sufficient to break the conditions of an existing
mortgage given to secure the support of a parent; and I submit
that if such causes as are disclosed by that case are sufficient to
forfeit a claim under a deed, how much more will the treatment
disclosed by this report suggest the injustice of the plaintiff’s
claim to have a deed. The testimony of John L. Woodbury and
wife should not be received. 59 Maine, 361.

Virain, J. Bill in equity to enforce specific performance of
an alleged oral agreement for the conveyance of a farm, brought
against the sole devisee of the vendor and also against one
claiming as assignee of a mortgage thereon. Among other
defences the statute of frauds is interposed.

When a party to an agreement, fair and just in its terms,
understandingly entered into and concluded, is injured, without
default on his own part, by its non-fulfilment of the other party,
the most direct and satisfactory remedy which he instinctively
seeks is specific performance. This practical result he cannot
obtain by the common law, for that measures all losses by money ;
but equity comes in to supply this more complete justice, and
has laid down certain rules of relief by which, when its circum-
stances bring it within them, every contract susceptlble of
substantial enjoyment, may be enforced.

In this state, the early equity jurisdiction of the court was
limited to a very few subjects. It was gradually from time to
time extended to others, until 1874, when the legislature con-
ferred “ full equity jurisdiction according to the usage and practice
of courts of equity, in all other cases where there is not a plain,
adequate and complete remedy at law.” St. 1874, ¢. 175. And
notwithstanding the clause — “in all other cases,” the re-enact-.
ment of this statutein R. S., (1883) c. 77, § 6, was notintended.
to be limited in effect by reason of its being accompanied by a.
re-enactment of the various restricted provisions of the former
statutes. Glass v. Hulbert, 102 Mass. 33 ; Somerby v. Buntin,,
118 Mass. 287.

Until the St. 1874, c. 175 took effect, this court, on account,
of limited equity jurisdiction, could not decree specific perform-.
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:ance of unwritten agreements for the conveyance of land, under
-any circumstances. Stearns v. Hubbard, 8 Maine, 320 ; Wilton
v. Harwood, 23 Maine, 131 ; Bubier v. Bubter, 24 Maine, 42 ;
Farnkam v. Clements, 51 Maine, 426. But now that this broad,
-general power is conferred, jurisdiction extends to the enforce-
ment of all oral agreements when the parties have not a * plain,
adequate and complete remedy at law,” and the circumstances
are such as bring them within the established rules of equity
governing such matters.

As this is the first case of the kind which has come before this
court since the enactment of the above statute, it may be
-excusable to remark that it has long been held in England that
part performance of an unwritten contract to convey land may
authorize a court of equity to compel specific performance by-the

. -other party in contradiction to the positive terms of the statute
of frauds. Foxcroft v. Lester, 2 Vern. 456 ; Bond v. Hopkins,
1 Sch. & Lef. 433; Coles v. Pilkington, L. R. 19 Eq. 174.
And the same doctrine has been adopted by all (save three or
four) of the states of the Union (Pom. Eq. Jur. § 1409), some
-of them making it an express exception to the statute of frauds.
“Wat. Sp. Per. § 257.

The ground of the remedy is an equitable estoppel based on
:an equitable fraud. After having induced or knowingly permitted
:another to perform in part an agreement, on the faith of its full
iperformance by both parties and for which he could not well be
-compensated except by specific performance, the other shall not
insist that the agreement is void. Morphett v. Jones, 1 Swan.
181; Buck v. Harrop, 7 Ves. 346 ; Potter v. Jucobs, 111 Mass.
32, 37. In other words, the statute of frauds having been
-enacted for the purpose of preventing frauds should not be used
fraudulently. Mestaer v. Glillespie, 11 Ves. 621, 627 ; White-
Dbread v. Brochurst, 1 Bro. C. C. 417; Ash v. Hare, 13 Maine,
403 ; Pom. Eq. Jur. § 921.

Compensation in damages for the breach of an agreement to
.convey land is not regarded as adequate relief (Jones v. Robbins,
29 Maine, 351 ; Foss v. Haynes, 31 Maine, 81 ; Snowman v. Har-

ford, 55 Maine, 199), hence parties thereto may resort to equity.
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To be enforceable, the agreement must be concluded, unambigu-
ous, founded on a valuable consideration, fair and just in all its
parts, and such that its specific performance will not be harsh or
oppressive upon the party against whom it is sought. Pom. Eq.
Jur. § 1405 and cases in notes; and proved to the satisfaction of
the court. Parkhurst v. Van Cortland, 1 Paige Ch. 273;
Neale v. Neales, 9 Wall. 1, 12.

To exclude the operation of the statute of frauds, the acts of
performance must be such as have unequivocal reference to the
agreement sought to be enforced, show that they were done in
pursuance and execution of it; that damages recoverable in law
would not adequately compensate the plaintiff, and that fraud
and injustice would result to him if the agreement be held
inoperative. Wat. Sp. Per. § 261, and cases in note 3; White
& T. L. Cas. 516; Williams v. Morris, 95 U. 8. 457. In
other words, partial performance is such a carrying out of the
agreement by one party thereto, that fraud would result to him,
unless the other party be compelled to perform his part of it.
Tilton v. Thlton, 9 N. H. 390; Ash v. Hare, 73 Maine, 403.

The taking of open, actual possession of the premises by the
vendee, with the assent of the vendor, pursuant to, and in execu-
* tion of an agreement for their sale, has always been considered
an act of performance. Morphett v. Jones, supra; Hnicker-
backer v. Harris, 1 Paige Ch. 209 ; Potter v. Jacobs, 111 Mass.
32; Wharton v. Stoutenburgh, 35 N. J. Eq. 266 ; Wat. Sp. Per.
§ § 272-277; and when combined with the making of valuable
improvements by way:of permanent erections thereon, or by
skill and labor bestowed in cultivation, whereby the land was
greatly enhanced in value, they all become important and
pregnant acts which can be reasonably referred only to an agree-
ment for a substantial interest in the property. Lester v.
Foxcroft, supra; Surcome v. Penninger,3De G. M. & G.571;
Parkhurst v. Van Cortland, 14 Johns. 15 ; Freeman v. Freeman,
43 N. Y. 34; Hing’s Heirs v. Thompson, 9 Pet. 204 ; Neale v.
Neales, supra.  And the case is peculiarly strengthened when
it'also appears that the land has been, by direction of the vendor,
assessed to the vendee ever since possession taken, and that he
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has promptly paid the taxes. Wat. Sp. Per. citing Miranville
v. Silverthorn, 1 Gr. (Pa.) 410.

This doctrine applies to gifts from parent to children. ZLobdell
v. Lobdell, 36 N. Y. 327. Accordingly, where a step-father
agreed with his step-son, just of age and about to leave home,
that if he would work the farm and take care of the family, he
should have a deed of one-half of the farm, on substantial
performance by the son the court decreed specific performance.
Twiss v. George, 33 Mich. 253. So, in the absence of such
relationship, where a husband and wife accepted the offer of an
aged person in poor health, that if they would give himself and
nurse lodging and board in a certain house and take care of him
until his death, he would convey the house to his wife ; and they
fulfilled their agreement and expended two hundred dollars in
repairs, specific performance was decreed against his heirs.
Watson v. Mahan, 20 Ind. 223; see also Hiatt v. Williams,
72 Mo. 2145 Bohanan v. Bohanan, 96 Ill. 591 ;5 Littlefield v.
Littlefield, 51 Wis. 23.

The following facts are fully substantiated by the proofs and
make out a strong case within the rules above mentioned.

d. O. Gardner, some seventy years of age, together with his
wife, a few years his junior, resided on their homestead farm, in
Canaan. The plaintiff, rising fifty years of age, together with
his wife (daughter of the Gardners) resided on his farm, in
Pittsfield. During the summer of 1877, Gardner frequently
importuned the plaintiff to sell his property in Pittsfield, move
on to his homestead in Canaan, support him and his wife during
their respective lives and have the homestead. Finally, in
September following, Gardner and the plaintiff made an oral
agreement, that the plaintiff should sell his farm, farming tools,
etc. in Pittsfield, remove with his wife and family on to the
homestead, carry on the farm, maintain Gardner and his wife
during life by furnishing them such support as they might need,
keep Gardner’s horse and carriage for their convenience, but the
plaintiff to have the use of it on the farm; Gardner and wife to
pay their own doctor’s bills, furnish their own clothing, and from
choice to do their own house work so long as they were able and
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Gardner to work only when he pleased. That Gardner should
convey the farm to the plaintiff taking back a mortgage thereof
conditioned for the support of himself and wifeas above stipulated.

Thereupon the plaintiff, assisted by Gardner, sold and conveyed
his farm and some personal property in Pittsfield, for twenty-six
hundred dollars, with which he paid outstanding debts amounting ~
to some eighteen hundred or nineteen hundred dollars ; and on
October 4, 1877, removed with his family to Canaan, when on
delivery thereof by Gardner, he entered into full possession of
the homestead in strict pursuance and execution of the agreement,
and for no other purpose, occupying the whole premises, except
two or three rooms which Gardner and his wife occupied.

The plaintiff took with him to the homestead rising one
thousand dollars worth of personal property, comprising neat
stock, horse, farming tools, wagons, grain, etc. Finding the
farm, as previously informed by Gardner, somewhat run down,
the plaintiff purchased and expended on it, during the first two
years, forty tons of hay, fifteen dollars worth of yard manure,
thirteen hundred pounds of phosphates, and five hundred pounds
of plaster, cleared the bushes from the pasture, re-set more than
one hundred rods of fence, cultivated new land, and with other
lumber and timber added to some already there — one-half of
which he purchased of a former tenant— erected a new stable,
at an expense of two hundred and fifty dollars, and caused all
of the buildings to be insured ; all with the full knowledge and
consent of Gardner. He also paid the taxes upon the home-
stead and personal property for the next and every succeeding
year since, the same having, by direction of Gardner, been
assessed to him.

Soon afterward, the plaintiff and Gardner went to an attorney
at law to execute the deed and mortgage. The attorney advised
them, and they consented, to postpone their execution, until after
the trial of a pending action against the plaintiff by the holder on
a note of ten or eleven hundred dollars, given for a patent right,
as it might involve the homestead.

Subsequently, some unpleasantness arose between the parties ;
and although Gardner and his wife continued to reside and be
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supported by the plaintiff on the homestead until Gardner’s
decease in April, 1882, he frequently refused to convey according
to his agreement. Immediately after the burial of Gardner, his
widow - (one of the defendants) left, and has since resided with
the other daughter (the other defendant) and has constantly
refused to be supported by the plaintiff, and to give a deed.and
take a mortgage for her support, as her husband, with full
knowledge on her part had agreed, although the legal title to
the premises is in her as sole devisee of her husband. '
We have said that the facts are fully substantiated, which is
emphatically true upon the direct testimony  and admissions of
both parties ; and on no other theory than that established by
the direct testimony, are the undisputed acts and conduct of the
parties to the agreement reconcilable. Neale v. Neales, 9 Wall.
1, 10.  But we do not mean to intimate that there is not some
conflicting testimony relating to minor matters, yet the main facts
stand uncontradicted. Nor is there any doubt that considerable
bad blood was manifested by the exchange of cross words and
abusive epithets, between the parties some time before the
decease of Mr. Gardner, and had this been all on one side we
should long hesitate before sustaining the bill. But in - this
respect, this case is like many others of like nature. In the
Janguage of Mr. Justice Davis, in Neale v. Neales, last cited,
‘it is to be regretted that the contest over this property, like all
contests between near relations, has elements of bitterness in it.”
But they did not grow out of any alleged non-fulfilment - of the
agreement on the part of the plaintiff, for the declarations of Mr.
Gardner, testified to by several disinterested witnesses, all admit
that he never called upon the plaintiff in vain for support. Nor
is there wanting evidence from the same reliable sources showing
that it was far from an easy matter to “get along pleasantly”
with the elder parties.  Meoreover, the testimony contains more
than a mere suggestion that they were exposed to bad influences,
ill-conceived advice. It is utterly incredible that Mr. Gardner
would have voluntarily resorted to the gross fraud of attempting
to put the mortgage, set up by one of the defendants, upon the
homestead. Neither can we believe that this defendant under-
stood the allegations in her answer relating thereto when she
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made oath to them, they are so inconsistent with the facts fully
proved as also by her own deposition.

The mortgage cannot be upheld. Its fraudulent character is
fully exposed. It was instigated as a fraud upon this plaintiff,
and it limped with fraud every step it took, the defendant
assignee being fully cognizant of it. Lewis v. Small, 71 Maine,
552 Ash v. Hare, 73 Maine, 401.

There was no waiver. The parties undertook to settle their
troubles by reference, which proved abortive. The plaintiff has
continued in full possession, and has surrendered no claim which
he seeks to enforce. The nonsuit of his action was no bar to
this suit.

Neither is there any legal objection to the competency of the
plaintiff as a witness, he not coming within any - exception to R.
S., c. 82, § 93, enumerated in § 98.

Mrs. Gardner being sole devisee of the homestead is the
proper party. It is a fundamental maxim that, “ Equity looks
upon things which ought to be done, as actually performed;”
consequently, when a contract is made for the sale of an estate,
equity considers the vendor as the trustee of the vendee, holding
the vendee’s legal estate on a naked trust. ZLinscott v. Buck,
33 Maine, 530; Sug. Vend. (Perkins’ ed.) c. 5, § 1; Pom. Eq.
Jur. § § 364 efseq. The equitable title changes when the con-
tract is completed. The consequences of this doctrine follow.
As the vendee’s legal estate is held on a naked trust by the vendor,
this trust, impressed upon the land, follows it in the hands of his
heirs and devisees, and his grantees with notice. - Cotter v.
Layer, 2 P. Wms. 332, 623 ; Voawser v. Jeffrey, 16 Ves. 519 ;
Pom. Eq. Jur. 368 and notes.

.- There is.no intimation in the case that any debts exist against
the estate. Hayes v. Cemetery, 108 Mass. 400, 403.

Unless the agreement be performed, this plaintiff will be
greatly damnified, and we have no hesitation in decreeing its
specific performance. Decree accordingly.

Bill sustained, with costs.

Prrers, C. J., WaLtoN, DaxrortH, LiBBEY.and EMERY,
JJ., concurred.
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JosepH CHANDLER vs. VINAL B. WiLsoN.

Aroostook. Opinion January 26, 1885.

R. 8., ¢ 5,§ 5. Deeds from commonwealth of Massachusetts. Office copies.
Identity of party named in a deed. Massachusetts resolve, 1828, giving
land to revolutionarg soldiers. Tax title from State. Title by
prescription to wild lands.

By R. S., c. 5, § 5, copies of deeds from the commonwealth of Massachusetts,
of land in Maine, may be certified by the land agent of Maine to the registry
of deeds where the land is situated, and certified copies from such registry
may be used in evidence whenever the original deeds could be.

The demandant claims land in Aroostook [county under Samuel Cook, late of
Houlton, deceased. Massachusetts conveyed the land to Samuel Cook, the
deed not naming his place of residence. But she conveyed other land in the
same township to Samuel Cook, of Houlton; the defendant does not claim
under any Samuel Cook. Held, These facts prima facie establish the identity
of Samuel Cook of Houlton, as the grantee in the first named deed.

The resolve of Massachusetts, passed in 1828, which granted lots of land in
Maine to revolutionary soldiers, ‘ and to their heirs and assigns,” should
be construed, in the light of previous legislation, not as passing a fee to
such soldiers upon their receiving certificates of lots drawn by them, but as
contemplating a deed to be given to the soldier if alive, to his heirs if he
was dead, and to his assignee if his certificate had been assigned by him.

A deed was made in 1837 by George W. Coffin, land agent of the common-
wealth, to Samuel Cook as assignee of a soldier’s certificate; the only
evidence of the assignment to Cook, is the recital of the fact in Coffin’s
deed. As against the defendant, who claims neither under the soldier nor
the commonwealth, the recital is prima facie proof of the fact recited.

Where land is forfeited to the State for the non-payment of taxes assessed
upon it, and the State fails to convey the title to a purchaser for the reason
of illegality in its proceedings of sale, the original owner has a better claim
of title to the land than the purchaser has, and he may maintain an action
against the purchaser therefor.

A person having for over twenty years a recorded deed of a township of
mainly wild land, during the time lumbering on some portions of it and
cultivating other portions, does not thereby divest the true owner of his
title of certain lots within the township, such lots not having been occupied
during that period of time.

A person who obtains the title of three of the five heirs of an owner of land,
deceased, can recover only three undivided fifths of the land of a person in
possession, although the latter person does not occupy under the other
heirs; the demandant has no seizin of more than three-fifths of the land.

ON REPORT.

-
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Writ of enlry to recover possession of lots fifty-eight and
fifty-nine in Mars Hill. The opinion states the facts.

Powers and Powers, for the plaintift, cited: Ward v. Bar-
tholomew, 23 Mass. 414; Sargent v. Simpson, 8 Maine, 148 ;
Blaisdell v. Morse, 15 Maine, 542 ; Clark v. Pratt, 47 Maine,
55; Abbott’s Trial Ev. 101 ; Hatcher v. Rocheleaw, 18 N. Y. 86 ;
Tolman v. Hobbs, 68 Maine, 316; FElwell v. Shaw, 1 Maine, -
339; Hodgdon v. Burleigh, Law Rep. Nov. 16, 1880 ; Hodgdon
v. Wight, 36 Maine, 338.

Wilson and Spear, and John P. Donworth, for the defendant.

The demandant must recover on the strength of his own title
‘and not on the weakness of that of the defendant. Chaplin v.
Barker, 53 Maine, 275; Poor v. Larrabee, 58 Maine, 554.

The copies of the deeds of the land agent of Massachusetts
were not admissible in evidence because the certificate of the
land agent here was not in compliance with the law of 1883, c.
125 (R. S., c. 5, § 5), which authorized the record in the registry
of deeds of such certified copy. The law requires the certificate
to the fact that it is a true copy of the record,— the certificate
in fact is that the paper is a true copy of a deed recorded in his
office. He does not send a true copy of his record. The record
might contain additional statements. It might disclose evidence
of alterations or other circumstances affecting the validity of the
deed. 15 Maine, 147 ; 22 Maine, 230 ; 60 Maine, 250 ; Ham-
matt v. Emerson, 27 Maine, 308.

There is no evidence that Samuel Cook was the father of
plaintiff’s grantors. The burden is upon the plaintiff to prove
the identity. Amos P. Cook, one of the grantors, testified that
he “did not take any stock in it;” “ That he did not know that
his father owned any land.” Houlton was only twenty-six miles
distance from the land and yet plaintiff could prove no acts
showing possession or ownership from 1837 to date of his deed
in 1881. Samuel Cook died in 1861,— more than twenty years
before this action was brought. The right of entry of the Cook
heirs commenced at his death ; that right was lost by lapse of
time. R. S., c. 105, § § 3, 5; 57 Maine, 343. ‘
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The ‘deed of the agent of Massachusetts to Cook conveyed
nothing because the land passed to the soldiers by the original
resolve of March 5, 1801. The intention of the legislature is
clear. The language used is, “Resolved that there be and Aereby
¢s granted to each non-commissioned officer and soldier,” &c.
There is no provision for any further conveyance. The terms of
the resolve were sufficient to convey the fee. Sargent v. Stmp-
son, 8 Maine, 148; Mayo v. Libby, 12 Mass. 339; Cary.v.
Whitney, 48 Maine, 526 ; 8 Met. 584 ; 16 Mass. 497 ; 16 Maine,
843 ; 3 Wash. Real. Prop. 190, 191, 192,

The resolve of 1828 released the soldiers of their settling
duties and confirmed them in their title, and nothing but a deed
from them or their heirs could give title to the demandant. He
must show title and seizin., . Hunter v. Heath, 67 Maine, 507 ;
Chaplin v. Barker, 53 Maine, 275.

Counsel further contended that the land was forfeited to the
State for taxes, citing .Adams v. Larrabee, 46 Maine, 516.

Perers, C. J. The demandant, to prove his title to lots
fifty-eight and fifty-nine in the town of Mars Hill, produces a
deed of quitclaim to himself, dated in 1881, of the lots from
three of the five heirs of Samuel Cook, who deceased in 1861.
He also produces from the office of the land agent in this state
certified copies of deedslof those lots from George W. Coffin,
agent of the commonwealth of Massachusetts, to Samuel Cook,
dated in 1837.

Several objections to this title are presented by the defendant :

1. That the land agent’s certificate from the office in Maine is
not within the provision authorizing the use of copies of Mass-
achusetts deeds in the courts of this state. It seems to us that it
falls clearly within the statutory limit. R. S.,ec. 5, §5. No
objection is made of a want of record in Aroostook county where
the land lies.

2. The form of the certificate is objected to, in that it.does not
certify that the deed is a true copy of the record, as required.
The land agent says as much, however, and virtually the same
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thing, when he says the copy is a true copy of a deed recorded
in his office.

3. The defendant denies that there is evidence that Samuel
Cook, father of plaintiff’s grantors, is the Samuel Cook to whom
the commonwealth conveyed. = We are satisfied that this issue
should be decided for the plaintiff. Samuel Cook, under whom
plaintiff claims, lived in Houlton. The commonwealth’s deeds
of 1837 did not describe him as a resident of any place. But
another deed from the same grantors to Samuel Cook, given in
1836, of another lot in the same township, does describe him as
of Houlton. There is no suggestion that any other Samuel Cook
ever lived there. The defendant does not himself claim under
any Samuel Cook. This Samuel Cook had in his possession a
plan of the town, with some marks of his own upon it. The
defendant urges upon our attention that Samuel Cook of Houlton,
never took possession of the land or attempted to. But no
person of the name ever occupied the lots. This man was for a
time, longer or shorter, in California, and there is an intimation
that he %vas not always sane.

4. The point evidently most relied on by the counsel for the
defendant is that the deeds from Coffin, as land agent, were not
authorized by any law. The deeds runto Cook as assignee of
certain revolutionary soldiers who had received certificates for
lots of land from the commonwealth. The question involves a
construction of a resolve of that state passed in 1828. The
plaintiff contends that that act contemplated a deed to be given
to an assignee of a certificate; the defendant denies it. The
defendant further contends that the resolve, proprio wigore,
carried the title to the soldier, making no provision for any
assignee. The resolve is this:

“ Resolved : That there be, and hereby is, granted to each non-
commissioned officer and soldier who enlisted into the American
army to serve during the Revolutionary war with Great Britain,
and who was returned as a part of this state’s quota of said army,
and who did actually serve in said army the full term of three
years, and who was honorably discharged, and to their heirs and
assigns, two hundred acres of land, to be held in fee simple from
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the date hereof; those who have heretofore drawn lots to retain
the lots they have severally drawn, and those who have not yet
drawn lots are hereby permitted to draw the same from the
undrawn lots remaining in said Mars Hill township, any time
within five years from the date hereof, any provisions or condi-
tions in the former resolves on this subject to the contrary,
notwithstanding.”

Our opinion is, that the act, when examined in the light of
previous legislation and the attendant facts, is correctly construed
by the plaintiff. The question turns on the meaning of the
words, “and to their heirs and assigns.” The plaintiff’s construc-
tion is that the words mean, “or to their heirs or assigns;” the
word assigns meaning assignees. The defendant contends that
the words are descriptive of the amount of estate to be con-
veyed,—descriptive of a fee— and that, the certificates of these
lots having been previous to that time issued, the title went
directly to the soldiers and could not be afterwards conveyed by
the commonwealth to an assignee.

The literal reading is the principal argument for the defendant,
and of course there is force in it. But there are several consid-
erations that make strongly the other way. The report of the
committee that reported the resolve is furnished us. It speaks
of “soldiers or the heirs and representatives of soldiers” as the
petitioners for the resolve. Again, it speaks of the petitioners
as “ the above named persons, or those they represent.” It also
speaks of the “advanced age of many of the soldiers at the end
of the war.” The use of the phrase, “and ‘to’ their heirs and
assigns,” instead of the phrase with the word “ to ” omitted there-
from is a small indication worth throwing into the scales. Further,
if the words are used to express a fee, why were the words, “to
be held in fee simple” afterwards unnecessarily added. It is an
uncommon thing to find the words, “to his heirs and assigns,”
inserted in a resolve,— an argument that heirs and assignees, as
well as soldiers, were intended.

Confirmation of this view is obtained by an examination of the
* former resolves” alluded to in this resolve. This resolve grew
out of those. The resolve of 1801 gave two hundred acres (or
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$20 money) " to each non-commissioned officer and soldier.

and unto the children, if any there be, if not, to the widow of
such.” Another resolve provides that, if the officer or soldier
had deceased or shall decease before he obtains his pension in
land, “his children or widow as aforesaid shall be entitled to the
same.” The resolve of 1804 continues that of 1801, and speaks
of “the children or widow” of soldiers. The resolve of 1820
appoints George W. Coflin, an agent, to make conveyances for
the commonwealth. The certificates assigned to Cook were
issued by the secretary of the commonwealth in 1806.

It may be observed that, if the resolve of 1828 made provision
for the soldier only, the heirs were neglected in instances where
the soldier was deceased. And in 1828, very many of the
soldiers of the revolution were not living. It would seem that
Mr. Coffin interpreted the resolve as allowing him to convey to an
assignee of a soldier’s claim, and he made many such conveyances.
In Sargent v. Simpson, 8 Maine, 148, a Massachusetts resolve
of 1804, authorizing a release of land to a person or persons,
*“and to his or their heirs and assigns,” was construed as properly
reading, “or to his or their heirs and assigns;” an authority
bearing strongly upon the question in the case before us.

5. The defendant contends that the assignment to Cook is not
proved, except by recital. Considering, however, that the
defendant does not claim under the soldiers to whom the certifi-
cates were issued, nor under the commonwealth, as far as appears,
we think the deed by Coffin, as a public officer, made as long ago
as 1837, and recorded in the public archives of the two states,
is satisfactory evidence that the plaintiff fairly holds the title-
which Massachusetts had. The official act of itself has some
force. It is helped by the presumption of correctness that
attaches to official proceedings. The following authorities amply
support this conclusion. Stockbridge v. West Stockbridge, 14
Mass. p. 261; Marr v. Given, 23 Maine, 55; Cabot v. Given,
45 Maine, 144 ; Blaisdell v. Morse, 75 Maine, 542 ; 2 Whar.
Ev. § § 1313, 1315.

6. Another objection is urged against the plaintiff’s right to
recover. The defendant claims under a tax-title of the land from

VOL. LXXVII. 6
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the state. The law declares that lands shall be forfeited to the
state for non-payment of taxes after the assessment has been
advertised for a given period. But after that there must be
proceedings by the state for the sale of the lands forfeited, the
owner still having an interest in the proceeds derived from the
sale, and having an after-right of redemption from the state and
from the purchaser.

It is correctly admitted by the defendant that the proceedings
were not valid to transfer any title from the state to the purchaser,
but he contends that the plaintiff cannot recover if the forfeited
title remains in the state, invoking the rule that a demandant
must recover upon his own seizin and not upon that of another.
It seems to be admitted by the plaintiff that the proceedings
were regular enough to create a forfeiture to the state.

A demandant must recover upon the strength of his own title
and not on the weakness of the tenant’s.  Still, a demandant may
recover if he has merely a better title than the tenant. In such
case he does recover upon the strength of his own title, because
his title is the strongest. He may not have what is called the
true title— a title good against the world — but if he has a good
title as against the tenant, he may recover. A bare possession
is the first degree of title, and any degree is better than no
degree of title. So that the question is which party is the better
entitled to the possession, the demandant or the defendant.

Properly understood, it amounts to this, that a demandant, in
order to prevail, must show that he has the title — or a better or
higher evidence of title than the tenant. Tebbeits v. Estes, 52
Maine, 566 ; Hubbard v. Little, 9 Cush. 475; Hunt v. Hunt,
3 Metc. 175.

An application of this doctrine shows that the point taken by
the defendant, that the plaintiff cannot recover because the state
and not the plaintiff has the title, is not tenable. In such case
the state has the land, not to keep —not to use — but to sell for
the taxes. The state, in view of all the statutory requirements,
has but a lien upon the land. There can be no doubt that as
between these parties, the defendant not gaining a title under the
state, the plaintiff has the title, or a title better than the
defendant’s title.
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7. The defendant’s claim by an adverse possession of twenty
years, needs but a passing word. Itis not well founded — the:
lots are wild land and were never personally possessed by any--
body. Having a deed of a township and lumbering on it, and!
cultivating some portions of it, will not and ought not divest am
owner’s title of premises situated as these are.-

The plaintiff can recover for only three-fifths of the land:
demanded. He shows title to no more. The defendant is in:
possession under deeds of warranty, which is a better title to the:
remaining two-fifths than the plaintiff has. “ Non constat that
the other co-heirs are not as willing that the tenant should
occupy their land, as that the demandant should,” said PARKER,.
C. J., in Dewey v. Brown, 2 Pick. 387, a case in point. Somes-
v. Skinner, 3 Pick. 52; 1 Wash. Re. Pr. 421; Bruce v..
Mitchell, 39 Maine, 390.

Judgment for demandant for three-fifths
undivided of the premises demanded.

DanrorTH, VirGIN, EMERY and FosTER, JJ., concurred.

HasgerL, J. I concur in the result reached by the opinion:
of the court, but I do not think that a forfeiture to the State of
the lands demanded has been proved or is admitted. If the lands.
had been forfeited, surely the demandant’s title thereto was lost..
The tenant’s possession is stronger than the demandant’s original
title, if that has been forfeited and lost. 1 do not think the tax:
proceedings have worked a forfeiture of demandant’s title
because the land was sold by the State, for the non-payment of”
a legal state tax and an illegal county tax, and the demandant
could not redeem from the one and not from the other. Elwell
v. Shaw, 1 Maine, 339, It is admitted that the county tax was:
invalid. The notice of sale was insufficient. Zolman v. Hobbs,
68 Maine, 316. It follows, that the sale was irregular and
invalid. The demandant’s right to redeem did not expire until
one year after the sale, R. S., 1871, c¢. 6, § 48; that is, a valid
sale, made in compliance with law. Forfeiture cannot be said
to be complete, until all right of redemption has become fore-



84 CHANDLER ?. SHAW.

closed. The owner of land should not be required to pay an

~invalid tax, to save the estate from forfeiture, for the non-pay-
ment of a valid tax; nor should he be required to redeem from
an illegal and invalid sale. Hodgdon v. Burleigh, 4 Fed.
Reporter, 111.  As the sale in this case was illegal, the title of
the demandant did not become forfeited and lost and should
prevail against the naked possession of the tenant.

JosEpH CHANDLER vs. CYRUS SHAW.
Aroostook. Opinion January 26, 1885.

. Betterments.

A divisional share of betterments upon a lot of land may be assessed in a
real action in which the demandant recovers an undivided portion of the
dand.

{ON REPORT.

Real action to recover possession of lot sixty-six in Mars Hill.
Powers and Powers, for the plaintiff.

Wilson and Spear and John P. Donworth, for the defendant.

Perers, C. J. This case, with the exception of the question
-of betterments, is entirely disposed of in the opinion in the case
-of Chandler v. Wilson, ante. 'Two resolves not in that case,
one of 1829 and one of 1831, are introduced, which merely
-extend the operation of the resolves already discussed. There is
‘this immaterial difference between the two cases. At the foot
of the soldier’s certificate in this case is a minute, “ Deeded to
Ephraim Bailey’s heirs.” The deed shows the minute to be
erroneous. The word “heirs” should be “ assignee.”

In this case the balance of the evidence authorizes the allow-
ance of betterments. We cannot take the space in a legal
opinion to record at an extended length our reasons for a conclu-
sion in matters merely of fact. Suffice it to say, all things
considered, a jury might properly, and probably would, allow
betterments. In these matters of fact, we exercise jury powers.



LESAN %. MAINE CENTRAL RAILROAD CO. 85

A question arises whether a divisional share of the betterments
may be assessed when a demandant recovers only an undivided
share of the estate. 'We do not find that the point has ever been
passed upon in any decided case in our own state. Betterments
in such a case are recoverable in Massachusetts. Backus v.
Chapman, 111 Mass. 386. We see no objection to it.

The writ demands lot sixty-six in Mars Hill. The defendant
makes no claim to the south half, although no disclaimer is filed.
The demandant is entitled to recover three-fifths of the whole lot.
The defendant is entitled to three-fifths of betterments on the
north half. Betterments on the north half, ¢n fofo, to be reckoned
at two hundred dollars. The value of the whole north half,
without betterments, one hundred dollars.

Judgment accordingly.

DanrortH, VIRGIN, -EMERY, FosTErR and Haskeryn, JJ.,
concurred.

ALBERT A. Lusax vs. MAINE CENTRAL RaiLroaD CoMPANY.

Waldo. Opinion January 26, 1885.

Railroad. Crossing. Flagman. Negligence. Law and foct.

To entitle a plaintiff to recover against a railroad corporation for an injury
caused by a collision with its train at a crossing, while he was driving with
horse and wagon upon a highway across the track, he must show that the
defendant’s negligence caused the injury. In order to show that, he must
show that he was not himself, at the time, guilty of any negligence that
helped to cause it. If this does not appear in the circumstances of #he
accident, it must be otherwise proved.

The rule is established in this State, that it is negligence per se, for a person
to cross a railroad track without first looking and listening for a coming
train, if there is a chance for doing so.

The railroad company and the traveler have equal rights at the intersection
of the track with the highway. But in exercising those rights a moving
train has the right of way; the traveler must keep out of its way; it cannot
be required to stop except in cases of apparent danger not otherwise avoid~
able; the proper warnings must be given to the. traveler to keep out of its
way ; and the persons running a train have the right to rely upon the sup-.
position that a traveler will obey the law of the road if he can do so.

A plaintiff need not allege in his declaration that the cause of negligence
was that the railroad company had no flagman at the crossing, in order to.
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be permitted to show such omission as evidence of negligence, if none be

required either by statutory or municipal regulation.

It is not a question of law, except in extreme cases, whether the necessities
of the public travel require the presence of a flagman at a particular railroad
crossing, although the facts touching the question are undisputed. If dif-
ferent intelligent and honest minds might exercise different judgments upon
the undisputed facts, it is usually a question for the jury.

On exceptions and motion to set aside the verdict and for a
new trial.

An action to recover damages for personal injuries, and damage
to carriage, by reason of the alleged negligence of the servants
of the defendant corporation in running and managing a locomo-
tive and tender, causing a collision with the plaintiff’s carriage
at Bridge street crossing in Belfast, February 17, 1882. The
writ was dated March 15, 1882. The plea was not guilty. The
verdict was for the plaintiff for one thousand one hundred eighty-
one dollars and thirty-one cents. The defendant moved to set
aside the verdict and for new trial; the defendant also alleged
exceptions.

The material facts are sufficiently stated in the opinion.

Thompson and Dunton, for the plaintiff, cited: Whitney v.
Cumberland, 64 Maine, 541; Webb v. B. R. Co. 57 Maine,
1175 Stwart v. Machkiasport, 48 Maine, 487 ; Cunningham v.
Horton, 57 Maine, 420 ; Patterson v. Wallace, 28 Eng. Law and
Eq. 48; Norton v. B. R. Co.113 Mass. 366 ; Carleton v. Lew:s,
67 Maine, 76 ; Plummer v. B. B. Co. 73 Maine, 591; ZErnst
v. R. B. Co. 35 N.Y. 9; Dascomb v. R. R. Co. 27 Barb. (N.
Y.) 221; Sherman, Neg. 556, 31; Strong v. R. R. Co. Rep.
Nov. 1,1882, p. 558 ; Larrabee v. Sewall, 66 Maine, 376 ; Buel
v.R.R.Co.31N.Y.314; R. R. Co. v. Yarwood, 17 Ill. 509 ;
‘O Brien v. McGlinchy, 68 Maine, 557 ; Bigelow v. Reed, 51
Maine, 325; Baker v. Portland, 58 Maine, 199; Garmonv.
Bangor, 38 Maine, 443 ; HAeith v. Pinkham, 43 Maine, 501 ;
Norris v. Litchfield, 35 N. H. 271; Morrisv. R. R. Co. 45
Towa, 29; Weymire v. Wolfe, 52 Iowa, 533 ; Brown v. B. R.
1Co. 50 Mo. 461 ; S. C. 51 Mo. 420.

Drummond and Drummond, for the defendant, cited : Con-
Zinental Imp. Co. v. Stead, 95 U. S. 161; Grows v. R. R. Co.
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67 Maine, 100; Beisiegel v. B. R. Co. 40 N. Y. 9; Weber v.
R. R. Co. 58 N. Y, 451; Dyerv. R. R. Co. 71 N. Y. 228;
Houglkirk v. Canal Co.92 N. Y. 219 (44 Am. R. 370) ; Haas
v. BR. R. Co. 47 Mich. 401.

Prters, C. J. To entitle the plaintiff to recover, he must
show, first, that the defendants were guilty of negligence; the
injury itself does not import negligence. _

Secondly, he must show that their negligence caused the
accident. There must be a visible connection of cause and effect.
It is not enough to show that the defendants’ negligence was
adequate and suflicient to cause it — that it might have caused
it — he must show that it did cause it; that it was the predom-
inating efficient cause of the accident and injury.

If the accident was caused partly by the plaintiff’s own
negligence, then it was not, in a legal sense, caused by the
negligence of the defendants. In such case, it was caused by
both parties. If the result was produced by a commingling of
the negligences of the two parties, the plaintiff cannot recover.

Therefore, thirdly, the plaintiff must produce aflirmative proof,
directly or indirectly, that he was not himself guilty of any
negligence which helped cause the accident. Sometimes this is
impliedly shown by the proof of the manner of the injury. That
is, by proving the defendants’ negligence, the same proof may
exculpate the plaintiff from any charge of negligence. It may
be inferred that a plaintiff was, at the time of an accident, using
due care, from the absence of all appearance of fault upon his
part in the circumstances under which the accident happened.
To state the requirement more precisely, the plaintiff must show
affirmatively, or it must affirmatively appear, that he was himself
in the use of due care. If it so appears from a full account of
the circumstances attending the occurrence, whether the evidence
be put in for one purpose or another, then he does affirmatively
gustain the burden obligatory upon him.

To illustrate the idea: By the negligence of a railroad
company a train of cars runs off the track, whereby passengers
are injured. In such a case the passenger, ordinarily situated in
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the car, who sues for damages for his injury, would not be
required to show any fact further than the occurrence itself.
Proof of the accident tells all that can be told,—is, prima facie
at least, the whole story. Resipsa loquitur. Stevens v. Rail-
way, 66 Maine, 74. Theinjured party is passive in such a case.
In the case, however, of a collision between a railroad train and
the wagon of a traveler, the traveler plays usually an active part
disconnected with or independent of the acts of others, and the
acts of the two parties conjunctively produce a collision. ' In
such case not much can be based upon inference and presumption.
The prosecuting party must make it distinctly appear that his
own remissness did not contribute in causing the injury.-

The present case is of the latter description. With the burden
of proof on the plaintiff, we think the verdict in his favor should
not stand. His conduct seems to have been in no view defensible.
He knew the situation of the crossing ; was aware that an engine
was likely at any time to be upon the track; could have both
seen and heard the movement of the engine seasonably to enable
him to save himself from injury, and testifies that he does not
know whether he did either or not; was driving rapidly upon a
descending grade to the crossing, passing another team on the
way ; and, when it was too late for either party to avoid the
predicament, met with the accident. It was the repetition of an
experiment too often made, of taking narrow chances in passing
in front of an advancing train. Our very strong belief is, that
the absence of whistling or bell-ringing or of signalling of any
kind played no material partin causing the accident. When the
agents of the company saw that a collision was impending they
were helpless to prevent it. '

The rule is now firmly established in this state, as well as by
courts generally, that it is negligence per se, for a person to
cross a railroad track without first looking and listening for a
coming train if there is a chance for doing so. State v. Maine
Central, 76 Maine, 357. *“No neglect of duty on the part of a
railroad company will excuse any one approaching such a crossing
from using the senses of sight and hearing where these may be
available.” 1 Thomp. Neg. p. 426, and cases in notes. Experi-
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ence has taught men that there are and can be no safeguards.
against injuries at railway crossings nearly as efficacious as to
look and listen for an approaching train.

The counsel for the plaintiff in an able argument upon the facts
of the case, places too much reliance upon his view of the
relative rights of the parties in the use of the highway at its
crossing with the railroad. At the place of intersection there
are, no doubt, concurrent rights. - Neither has an exclusive right
of passage. They have equal rights. But the manner of
exercising those rights is quite another thing. A railroad
company would not have the right to occupy the way in a
manner or to an extent that would unreasonably delay the public
travel or render it dangerous; nor to start a train at an instant
when it would be likely to produce collision. But when a train
is under way it has the first right of the road. Its right may
then be first exercised. It cannot be required to stop exceptin
cases of apparent danger not otherwise avoidable. The traveler
must stop for the train. For that purpose are the requirements
of signals and gates and the like to warn the traveler to keep
out of the way. There must be a uniform and certain rule to
regulate the matter or dire confusion would ensue. The persons
running a train have the right of relying upon the supposition that
a traveler intends to wait for the passing of the train, unless it
appears that he has not a chance to do so.

In Continental Improvement Co. v. Stead, 95 U. S. 161, the
law of the road is expressed as follows: *Of course, these
mutual rights (of railroad and traveler) have respect to other
relative rights subsisting between the parties. From the char-
acter and momentum of a railroad train, and the requirements of
public travel by means thereof, it cannot be expected that it shall
stop and give precedence to an approaching wagon to make the
crossing first ; it is the duty of the wagon to wait for the train.
The train has the preference and right of way. But it is bound
to give due warning of its approach —so that the wagon may
stop and allow it to pass, and to use every exertion to stop if the
wagon is inevitably in the way.” In Pierce on Railroads, 342, it
is said: “The obligations of the company and of the traveler
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are mutual and reciprocal, and the same degree of care to avoid
a collision is incumbent on each. It isits duty to give the warn-
ings required by statute, or in the exercise of ordinary care;
and it is his duty to have his attention alive to them, and to heed
them. The company, having a fixed place of movement and a
peculiar momentum, has the right of precedence in crossing high-
ways ; and he must wait till the train, the coming of which he
knows or ought to know, has passed.” In Whitney v. Railroad,
69 Maine, 208, VIRGIN, J., says: “On account of the motive
power used by railroads, and the difficulties attending its manage-
ment, and the noises incident thereto, the statute has preseribed
means particularly adapted to give notice of the approach of a
train, the object being to warn all persons of such approach in
season to enable them to sfop at a safe distance, and thus avoid
the risk not only of collision but also of alarm to horses.”

For the defense it is contended that the plaintiff could not
give in evidence the fact of a failure to station a flagman at the
crossing because no such ground of recovery is alleged in the
writ. It need not be alleged. Neither the statute nor any
municipal proceedings imposed such a requirement at the place
in question. Therefore a failure in that regard would not con-
stitute negligence per se— negligence in law. If the jury found
that such a caution was indispensable, its omission would be at
most only evidence of negligence,— one circumstance to be taken
in connection with all other circumstances upon the main or
central question whether the defendants at the particular time
and place prudently managed their road. 1 Thom. Neg. 419,
and cases. McGrath v. Railroad, 63 N. Y. 528; Com. v.
Railroad, 101 Mass. 201; Houghkirk v. Canal Co. 92 N. Y.
219.

It was contended by the defense that it is a question of law
and not of fact, whether the exigenciesin any given case require
the presence of a flagman at a railroad crossing. Of course, there
may be extreme cases where a judge would be justified in giving
an absolute direction upon the question. But generally it must
be an issue for the jury. It is said, the jury are not a very
competent tribunal for the settlement of such a dispute. The
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court should inform and aid the jury. It is also said that when
the facts respecting the situation are undisputed the eonclusion
must be one of law. But undisputed facts may weigh against
one another. One person may give the dominant weight to one
fact and another person to anothel. Usually such questions
present an exigency to be judged of. Even though the facts are
undisputed, if they are of such a nature or pertain to such a
matter, that different intelligent and honest minds might exercise
different judgments upon them, the question to be decided belongs
to the jury. It is plainly observable that the tendency is to
multiply the instances in which the court will take negligence
cases from the jury and decide them as matters of law, but the
advancement of the law in such respects has not extended to the
limit assigned for it in the argument for the defendants. See
C’umberland Valley R. R. v. Mangans, 23 Am. Law Reg. N.
S. 518, and note.
: Motion sustained.

Danrortr, VirciN, FosTtEr, Emery and Hasgern, JJ.,

concurred.

Susan L. Douerass, in equity, vs. Joun M. Sxow and another.

Hancock. Opinion January 26, 1885.

Equity. Stat. 1874, c. 175. Statute of frauds. Pleadings. Witness.

Since stat. 1§74, c. 175, went into effect, the Supreme Judicial Court has had
jurisdiction as a court of equity to compel specific performance of parol
agreements for the conveyance of land.

In a bill for specific performance of a parol agreement for the conveyance of
land, if the defendant would rely on the statute of frauds at the hearing, he
must raise the question by demurrer, plea, or answer.

To render a complainant incompetent as a witness for the reason that one of
the defendants is an administrator of a deceased person’s estate, the plead-.
ings must show him to be such.

BiLL 1N EQUITY.

~ Heard on bill, answer and proofs.

H. A. Tripp, for the plaintiff, cited : 1 Story, Eq. Jur. § 755
and authorities cited, § 765; Wilton v. Harwood, 28 Maine, 133 ;
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Pulsifer v. Waterman, 73 Maine, 244 ; Brown v. Lord, 19 Alb.
Law J. 460; 16 Alb. Law J. 37; 17 Alb. Law J.109; Kurtz
v. Hibner, 8 Am. R. 665 (55 IIl. 514) ; O Brien v. Elliot, 15
Maine, 127 ; Buck v. Swazey, 35 Maine, 53 ; Gilmore v. Patter-
son, 36 Maine, 549.

A. P. Wiswell, for the defendants.

The defendants rely upon R. S., ¢. 111, § 1, and upon the
unbroken line of decisions in this State from Stearns v. Hubbard,
8 Maine, 320, to the present, excepting the dictum in Pulsifer
v. Waterman, 73 Maine, 233. The court must overrule the
very recent case of Jellison v. Jordan, 68 Maine, 373, before it
can order specific performance of an oral contract to convey real
estate. The testimony of the plaintiff was inadmissible, one of
the defendants being an administrator. R. S., c. 82, § 98;
Trowbridge v. Holden, 58 Maine, . 117 ; Burleigh v. White, 64
Maine, 23 ; Smith v. Smitk, 1 Allen, 231.

If it be said that this case does not come within the rule
because Chase was not declared against as an administrator, then
in a large number of cases the rule would be valueless and absurd.
Every time an administrator is sued for holding personal property
the plaintiff could in all cases let in his own testimony by not
suing the administrator as such. Upon the question of resulting
trusts, counsel cited: Farnham v. Clements, 51 Maine, 426 ;
Dudley v. Bachelder, 53 Maine, 403; GQerry v. Stimson, 60
Maine, 189.

VireiN, J. The plaintiff seeks the specific performance of an
alleged “verbal contract,” whereby, as she avers, the defendant
" Snow agreed with her son and alleged agent to convey to her, by
a good and sufficient deed, certain land known as the “ red store,”
on payment of four hundred and twenty-five dollars ; and makes
the defendant Chase a party to whom Snow subsequently con-
veyed the property.

The only partial performance which is alleged in the bill, is
the payment of three hundred and fifty dollars of the purchase
money. ~Such payment, as held by the more modern authorities,
is not sufficient of itself aspart performance, to take the case



DOUGLASS ¥. SNOW. 93

out of the statute of frauds, for the money may be recovered at
law. 4 Kent, 451; Kidder v. Bar, 35 N. H. 235; Glass v.
Hulbert, 102 Mass. 23; Purull v. Miner, 4 Wall. 513 ; Wat.
Sp. Per. § 268, and cases in note 4.

~ But the defendants have admitted the contract so far as its
terms are concerned and have not raised the question of the
statute of frauds by demurrer, plea or answer; and not having
claimed the benefit of it they cannot now set it up. Newton v.
Swazey, 8 N. H. 13 ; Ridgeway v. Wharton, 3 De G. M. and
G. (Am. ed.) 677, and cases in note 2; 1 Dan. Chan. (5th ed.)
656, 657; Story’s Eq. Pl. (8th ed.) 763 ; for having admitted
an agreement valid at common law, and thereby avoided the
mischief against which the statute was directed, no evidence of
its terms is necessary. Cozine v. Graham, 2 Paige’s Ch. 181 ;
Newton v. Swazey, supra; and the court might decree perform-
ance, so far as Snow at least is concerned, provided the evidence
reasonably satisfies us that the plaintiff was the real vendee.

It is objected that the plaintiff is not a competent witness.
She is unless she comes within some of the exceptions to the
provisions of R. S., c. 82, § 93. It is claimed that Chase is
administrator of the estate of the plaintiff’s son, who, it is claimed,
is the equitable vendee of the premises. But the mere fact that
he is such administrator is not sufficienat. He must be a party in
his official character and appear as such. - He is not sued as such.
He is joined in the bill simply as an individual to whom the
premises were conveyed by the plaintiff’s alleged equitable
vendor. Neither by his answer does he appear in that capacity.
His signature intimates no official character. If his allegations
in the answer are true he holds the land in his individual and not
his representative character. At most he is the trustee of the
plaintiff’s son so far as this case is concerned, holding the property
by a resulting trust. Our opinion, therefore, is that she is a
competent witness.

Her testimony  is positive and direct ; that she authorized her
son to make the purchase for her and furnished the money for
the two payments; that she furnished the money for the policy
and subsequently assigned it; that on the death of her son in
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October following, she appointed Limeburner as agent to pay the -
balance and take the deed. These facts are not disputed except
by Snow’s answer, but they are corroborated by the testimony of
several witnesses, some of which squarely contradicts the allega-
tions in the answer and tends to establish the fact that Snow
understood her son to be the plaintiff’s agent in making the
uncontradicted agreement.

1. The policy of insurance on the store was issued to her, as
is expressly testified to by the insurance agent, and was trans-
ferred by her to Snow within a few days thereafter. Unless she
was understood by Snow to be the real purchaser, he was accept-
ing the transfer of a policy issued to one known to him to have
no insurable interest. If she was the real party to the agreement,
she became the vendee immediately on its completion ; for * equity
looking upon that as done which ought to be done,” (Pom. Eq.
Jur. § 363~4) the equitable title passed and she then might
insure as well as convey it, § 368. He does not deny these
facts, but does not produce the policy nor account for it (although
shown to be in him), except by saying it is not in his possession
and that he does not know where it is.

Limeburner who succeeded her son as agent is also dead. But
Storer, a disinterested witness so far as this case discloses,
testifies that he heard Snow say that the son had paid three
hundred and fifty dollars for the plaintiff and that she was to have
a deed when the balance was paid; that Snow directed Lime-
burner to go to Tripp’s office, and he (Snow) would go and get
the mortgage discharged and “ go in then and fix it up.” Although
afterward, in explaining why he did not come back, said he *did
not know the plaintiff in the trade,” which is inconsistent with
the proved facts.

Snow does not absolutely deny these admissions either in his
answer or testimony, only testifying that he * th¢nks he told Storer
of the payments, but not that they were paid for the plaintiff.”
But he admits that Limeburner several times asked him for a
deed, and he then, in addition to the balance of purchase money,
demanded sixty-five dollars for goods alleged to have been sold
to the son, but made no such claim to Chase, so far as the
testimony shows.
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2. The testimony of Tripp is also unqualified and directly in
point : That Limeburner and Snow came together to his office in
December and said that the plaintiff was to pay the seventy-five
dollars ; that Snow claimed interest for delay which Tripp com-
puted, and produced his figures at the hearing ; that Snow was
to accept the balance and interest (seventy-nine dollars and
thirty-seven cents), give the plaintiff a deed and authorized
Tripp to make it, handing to him another containing the correct
description of the premises; that Snow remained until the deed
was completed and then went out with the avowed purpose of
obtaining a discharge of the mortgage and then to return to
execute the deed ; but did not return. These facts are not denied
in his testimony though some of them are, in his answer. So he
denied any personal knowledge that the policy was issued to the
plaintiff, although it was transferred by her to him and he does
not show it out of his possession to our satisfaction.

Our opinion, thérefore, is that the plaintiff’s case is satisfactorily
proved. Neale v. Neales, 9 Wall. 1, 12. We are satisfied that
the son acted in behalf of his mother, and that Snow so under-
stood it. Notice to Chase was not necessary. From his own
standpoint he claims to hold all, except the amount he advanced
from his individual funds, in trust for the son’s estate, and shall
turn it over to that estate when he sells the property and deducts
the amount which he advanced.

The defendants’ counsel challenge the power of the court to
decree specific performance of agreements for the conveyance of
land. But this cannot be seriously questioned, even if he had
regularly insisted upon the benefit of the statute of frauds. St.
1874, ¢. 175; R. S., ¢. 77, § 6, cl. x1; Wilton v. Harwood, 23
Maine, 131; Ash v. Hare, 73 Maine, 401 ; Pulsifer v. Water-
man, 73 Maine, 244-5. The incidental remarks found in the
opinion in Jellison v. Jordan, 68 Maine, 373 (which was an
action at law), could not have been intended to apply to equity.

Let a decree be drawn directing the defendant Chase to convey
the premises to the plaintiff on payment of the balance of the
purchase money (seventy-five dollars) with interest thereon until
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payment, and payment to be made within thirty days after the
announcement of this opinion on the county docket.

Bill sustained; but with costs against
Snow only.
PereErs, C. J., Daxrorra, FostEr and HaskeLrn, JJ.,
concurred.
EMmERY, J., did not sit.

Luraer Perxins vs. Cyrus L. ALDRICH.
Androscoggin. Opinion January 28, 1885.

Deeds. Construction.

‘When a deed of land excepts a building standing upon it, ‘‘and one rod of
land equal distance around it,” the exterior lines of the lot reserved are to
correspond in outline with the lines of the building; and if the building is
rectangular in form, the lot of land reserved must be rectangular in
form, although small portions of the land at the extreme corners of the lot
may be more than a rod distant from the building.

ON EXCEPTIONS.

Trespass quare clausum, in which the only issue considered by
the court was as to the construction of the words of reservation
recited in the opinion which were contained in a deed from the
defendant to the plaintiff, dated Oectober, 6, 1870. The plea
was the general issue. At the trial the court ordered a nonsuit
and to this ruling the plaintiff alleged exceptions.

George C. and Charles E. Wing, for the plaintiff.

We respectfully submit that the order of nonsuit was erroneous
because the defendunt could not justify the trespass under the
deed without pleading it specially. This position we believe to
be in accordance with legal usage, and the laws of pleading as
established and lived up to from time immemorial, and one that
cannot be overlooked or winked out of sight. We believe our
position here to be such as not to require any further discussion
of the case or consideration as to the other point as to the con-
struction of the deed in the case, but inasmuch as the deed is very
novel in form we make the following suggestion to the court
touching its construction. Was the piece reserved rectangular
or circular. If rectangular it would require more area to satisfy
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its call than if circular, and if more land were taken, then a
greater hardship would be imposed upon the grantee by such a
construction, and to this point we cite : Adams v. Frothingham,
3 Mass. 361 ; Johnson v.Jordan, 2 Met. 240 ; Saltonstall et als.
v. Proprietors of Long Wharf, 7 Cush. 201.

Savage and Oaks, for the defendant.

Warron, J. A grant of land contained this exception :

* Bxcepting the Free Chapel and one rod of land equal distance
around t.”

The only question isin relation to the exterior lines of the land
excepted. The plaintiff claims that the corners of the lot must
be rounded, so that no portion of the land resetved shall be more
than one rod distant from the chapel. The defendant contends
that the language of the deed, when applied to the subject matter
of the exception, and fairly interpreted, according to the manifest
intention of the parties, reserved a piece of land in form like the
chapel ; that is, bounded on its four sides by straight lines, and
having angles at its corners corresponding to the angles of the
building ; and the judge presiding at the trial so ruled. We
think the ruling was correct. Of course a building lot with
rounded corners may be reserved or conveyed. But such lots
are not common. And when, as in this case, the lines are to be
run at a certain distance from a rectangular building, like an
ordinary church or school house, and there is nothing in the deed
or the situation of the land to indicate the contrary, we think it
is fair to presume that the parties intended that the exterior lines
should be run so as to correspond with the lines of the building,
although by so doing small portions of land in the angles at the
extreme corners of the lot may be more than the distance named
from the building. We can not resist the conviction that such
was the intention of the parties in this case.

Exceptions overruled. Nonsuit
confirmed.

‘PeTrrs, C. J., VireiN, LieBEY, EMERY and Haskern, JJ.,

concurred.
' )

LXXVII. 7
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Daxier. W. FESsENDEN, executor, appellant from the decree of
the JUDGE OF PROBATE.

Cumberland. Opinion January 28, 1885.

Executors and administrators. Insolvent estates. Taxes on real estate. Practice.

Taxes assessed upon real estate prior to its sale by an executor of an insol-
vent estate for the production of assets for the payment of debts, are
chargeable to the rents of the land accruing after the testator’s decease,
rather than to the proceeds of sale received by the executor.

In an extreme case only, and not under ordinary circumstances, does the
law court interfere with the decision of questions of fact or of discretion
made by a judge at nisi prius.

ON EXCEPTIONS.

An appeal from the decree of the judge of probate upon the
executor’s account in the estate of Daniel Brown, late of Port-
land, deceased, wherein the following items in the account were
disallowed :

“Item No. 20. Oct. 14, 1881, paid taxes or North St. property

for 1880 and 1881, - - - - - - - - $113 98
- “Item No. 23. Oct. 28, 1881, paid taxes on Congress St. prop- ‘
erty for 1880 and 1881, - - - - - - . 149 10
“Jtem No. 36. Paid Mrs. Austin’s bill of expenses of last sick-
ness (of deceased), - - - - - - - - 206 75
Disallowed in part, viz.: for $136.75. ,
“Jtem No. 47. To commissions on $5272,31, - - - - 263 10

Disallowed in part, viz.: $82.43.

The presiding justice ruled as a matter of law, after a hearing,
that the appeal was not sustained and ordered the decree of the
judge of probate affirmed. The appellant alleged exceptions.

Woodman and Thompson, for the appellant.
P. J. Larrabee, for the appellee.
PEeTERS, C. J. Theappellant was devisee in trust and executor

under Daniel Brown’s will.  The estate proving insolvent, certain
real estate of the testator was sold for the production of assets
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to be applied to the payment of debts. The appellant presents:
for allowance in his account as executor the amount of the taxes
assessed upon such real estate prior to its sale. The claim was:
properly disallowed.

Heirs and devisees have the rents of real estate until it is sold!
by an administrator or executor for the payment of debts, and!
for that reason they should pay the taxes. " The taxes are a:
charge upon the rents. The technicality which gives to heirs and:
" devisees the rents of an insolvent estate is an extreme doctrine-
against creditors, and the severity of requiring creditors to pay
the taxes while others reap the rents should not be superadded..
Kimball v. Sumner, 62 Maine, 305; Lucy v. Lucy, 55 N. H.
9; Palmer v. Palmer, 13 Gray, 328; Schoul. Executors, §.
510, note.

There may be exceptions to the rule. There may be occasions.
when it would be reasonable and right for such a charge to-
appear in an administration account. But the appellant does not:
show the necessity for the charge. The burden is upon him to-
do so. ' The indications are the other way. The estates sold
were rentable properties. The rents accruing after the testator’s.
death and before the sale must have greatly exceeded the taxes..
It looks as if the taxes were paid by the right person out of a.
wrong pocket.

Complaint is made that the court of probate unreasonably-
reduced the appellant’s bill for fees, and cut down an account:
paid by him for the services of an attendant during the last:
sickness of the testator. Those are questions, either of fact or
of discretion, that should be finally settled by a single judge;,
unless he sees fit to report them to the full court for its decision.
In only an extreme case, but not under any ordinary circum-
stances, would the law court interfere with a decision of such
questions, made by a judge at nési prius.  Crocker v. Crocker,
43 Maine, 561.

Exceptions overruled.

Warron, Virein, Liseey and EMERY, JJ., concurred.

Haske1rr, J., did not sit.
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Taomas E. Brastow and others vs. RockrorT IcE CoMPANY.

Knox. Opinion January 28, 1885.

Great ponds. Ice.

In this State, all ponds containing more than ten acres are public ponds, and
the right to cut ice upon them is a public right, free to all. In this par-
ticular, the owners of the shores have no greater rights than other persons
who can reach the ponds without trespassing upon the lands of others.

BiLL IN EQUITY.

Heard on bill, answer and proof.

Baker, Baker and Cornish, in an elaborate argument contended
tthat the plaintiffs had the exclusive right to cut the ice on Lily
‘pond, though it contained more than ten acres, in front of their
Jand. By the English common law the right of property jus
-privatum, both in soil and water, existed in tidal and fresh waters.
An tidal waters it was préma fucie in the crown. In fresh waters
it was prima facie in the individual, but in all navigable waters
the right of property, whether in the individual or the sovereign,
‘was subject to the public right. Gould, Waters, § § 17, 42;
Nichols v. Boston, 98 Mass. 41; Com. v. Alger, 7 Cush. 53;
Hale, DeJure Maris, chap. v. ¢. 1, 3; Murphy v. Ryan, Ir.
R. 2 C. L. 143 ; Adams v. Pease, 2 Conn. 481 ; Mill River Co.
wv. Smith, 34 Conn. 463 ; McFarlin v. Essex Co. 10 Cush. 309,
Nichols v. Suncook Co. 34 N. H. 345; Bradford v. Cressey,
45 Maine, 9; Granger v. Avery, 64 Maine, 292 ; Providence Co.
v. Steamship Co. 20 Alb. Law J. 302; Colchester v. Brooke,
7 Q. B. 339 ; Free Fishers v. Gann, 20 C. B. N. 8. 1; Gann
v. F'ree Fishers, 11 Ho. of L. 192.

Waters not navigable, whether still water or streams, were
held by unconditional title. State v. Pottmeyer, 33 Ind. 402
(5 Am. R. 227); Coulson and Forbes, Waters 98, 101, 369;
Bell’s Law of Scotland, 171 ; Hunt, Boundaries and Fences, 19 ;
Gould, Waters, §§ 80, 81; McKenzie v. Banks, 3 H. of L.
1324 ; Marshall v. Navigation Co. 3 B. & S. 7325 Dristow v.
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Cormican, 3 App. Cas. 641; Bloomfield v. Johnson, Ir. R. 8
C. L. 89; Bristow v. Cormican, Ir. R. 10 C. L. 434.

The great body of American courts have abolished the tidal
test of navigability and adopted the fact as the criterion. Gould,
Waters, § § 47, 52, 54; The Daniel Ball, 10 Wall. 557;
Genesee Chief v. Fitzhugh, 12 How. 443 ; Barney v. Heokuk,
94 U. S. 324.

In Massachusetts and Maine the cases both of title and
boundary have all been provably or admittedly subject to the
ordinance. In no case has an outstanding private title in a pond,
prior to the ordinance, been shown or its effect decided. Bradley
v. Rice, 13 Maine, 198 ; Lowell v. Robinson, 16 Maine, 357 ;
Robinson v. White, 42 Maine, 209; Hathorn v. Stinson, 10
Maine, 224 ; Mansur v. Blake, 62 Maine, 38.

In other states it is only the great inland lakes which are
navigable and highways of inland communication and trade where
the boundary stops at high or low water, while in the small
“unnavigable ponds the riparian bound is the centre. Champlain
Co. v. Valentine, 19 Barb. 484 ; Fletcher v. Phelps, 28 Vt.
257; Austin v. Railroad Company 45 Vermont, 215; State
v. Gilmanton, 9 New Hampshire, 461; State v. Franklin
Falls Co. 49 New Hampshire, 240 (6 Am. R. 513); Sloan v.
Beimaller, 34 Ohio St. 492; Delaplaine v. R. R. 42 Wis. 214
(24 Am. R. 386) ; Seaman v. Smith, 24 11l. 521 ; Ledyard v.
Ten Eyck, 36 Barb. 102 ; Cobd v. Davenport, 32 N. J. L. 369 ;
Ridgway v. Ludlow, 58 Ind. 248; Edwards v. Ogle, 76
Ind. 302; Forsyth v. Smale, 7 Biss. 201; Marsh v. Colby,
39 Mich. 626 (33 Am. R. 439); Rice v. Ruddiman, 10 Mich.
125.

Now in America the title to both land and water was originally:
in the crown by right of discovery. Gould, Waters, § 30 ; Com..
Roxbury, 9 Gray, 451; 1 Black. Com. 107; Bogardus v.
Trinity Church, 4 Paige, 178.

Thus the title was in King James I as sovereign of England.
in 1620, and the grant, patent or charter of 1620, to the council,
‘of Plymouth did convey the jus privatum in all the territory:
within its limits, and as such is the foundation of all titles in
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New England. Lily Pond is within the limits of the Plymouth
charter. It is non-navigable in fact. Of this the court will take
judicial notice. Ross v. Faust, 54 Ind. 471 ; Mossman v. Forest,
27 Ind. 233; Neaderhouser v. State, 28 Ind. 257; Wood v.
Fowler, 26 Kan. 682 (40 Am. R. 330).

In 1629 this pond was conveyed by feoffment to Beauchamp
and Leverett and it then stood as private property subject to no
public use. It thus stood at the time of the colony ordinance of
1641~7. It will be noted that this ordinance is not declarative
of the common law but wholly subversive of it, both as to flats
and ponds. The appropriation of private property for public use
is one of the highest powers and even ambiguous grants or
statutes will not be so construed. The presumption is against it.
Glover v. Boston, 14 Gray, 282; Wilson v. Lynn, 119 Mass.
174 ; Queen v. Robertson, 6 Can. Sup. Ct. 52. ’

The Massachusetts cases uniformly recognize the exception of
all lands previously appropriated to private persons. Zudor v.
Water Works, 1 Allen, 164 ; W. Roxbury v. Stoddard, 7 Allen,
158 ; Berry v. Roddin, 11 Allen, 577 ; Hittinger v. Eames, 121
Mass. 539.

Private property can be taken for public use only by eminent
«domain in a public exigency and on condition of compensation.
3 Kent’s Com. 339 ; Sinnickson v. Johnson, 2 Harr. (N. J.) 129 ;
Gardner v. Newburgh, 2 Johns. Ch. 162; Pumpelly v. Green
Bay Co. 13 Wall. 178 ; Vattel’s Law of Nations, 112.

Thus existing private titles to ponds within the colony were
-exempt from the operation of the ordinance : (1) By its express
terms; (2) By the fundamental limitations of legislative power.

The case of a title ante-dating the ordinance as in this case has
never been decided but -is of new impression and the court is
‘therefore free to decide this case according to the very right.

Lily pond being held by private title free from the ordinance,
title in it could be gained by prescription. Prop. Hen. Pur. v.
Laboree, 2 Maine, 275 ; Robison v. Sweit, 3 Maine, 316 ; Gook-
wn v. Whittier, 4 Maine, 16 ; Ross v. Gould, 5 Maine, 204 ; Fox-
«croft v. Barnes, 29 Maine, 128 ; Putnam’s School v. Fisher, 30
Maine, 523; Robinson v. Brown, 32 Maine, 578 ; Nichols v.
Suncook Manufacturing Co. 34 N. H. 345.
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And if the ordinance applied in full force, still title may be
acquired against the public by prescription, either to the soil,
fishing, or ice. Gould, Waters, § 22 and note, § 37, note 5;
Carter v. Murcot, 4 Burrows, 2162; Randolph v. Brainiree, 4
Mass. 315 ; Proctor v. Wells, 103 Mass. 216 ; Mouléon v. Libbey
37 Maine, 472 ; Preble v. Brown, 47 Maine, 284 ; W. Roxbury
v. Stoddard, 7 Allen, 158 ; Hittinger v. Eames, 121 Mass. 539 ;
Ridgway v. Ludlow, 58 Indiana, 248; Jackson v. Bowen, 1
Caines, 358.

A. P. Gould, for the defendant, cited : Barrows v. McDer-
mott, 73 Maine, 441; 12 Maine, 229 ; 1 Winthrop’s History of
New Eng. 322; 7 Allen, 166 ; Puine v. Woods, 108 Mass. 160 ;
Barker v. Bates, 13 Pick. 258; Storer v. Freeman, 6 Mass.
435; Washburn, Easements [411], (492, 2d ed.) ; Marshall v.
Steam Nav. Co. 113 E.C.L. 732; Angell, Watercourses, § 94 ;
Mayor, &c. v. Spring Garden, 7 Burr. 348; 111 Mass. 464 ;
Moor v. Veazie, 32 Maine, 356 ; Moulton v. Libbey, 37 Maine,
472, U. S. v. Hoar, 2 Mason, 311; Knox v. Chaloner, 42
Maine, 150 ; Berry v. Carle, 3 Maine, 269 ; Wadsworthv. Smith,
11 Maine, 278; Brown v. Chadbourne, 31 Maine, 9; Dyer v.
Curtis, 72 Maine, 181; Stouglton v. Baker, 4 Mass. 522;
West Roxbury v. Stoddard, 7 Allen, 158 ; Cottrill v. Myrick,
12 Maine, 222; Chalker v. Dickinson, 1 Conn. 382; Thomas
v. Marshfield, 13 Pick. 240; Com. v. Vincent, 108 Mass. 441
Fay v. Danvers Ag. Co. 111 Mass. 27; Rowell v. Doyle, 131
Mass. 474 ; Gage v. Steinkrauss, 131 Mass. 222.

Warron, J. In this State, ponds containing more than ten
acres are public; and the right to cut ice upon them is a public
right, free to all. In this particular, the right of a riparian
owner is no greater than that of every other citizen. And the
exercise of the right by a riparian proprietor, although continued
for more than twenty years, will not enlarge his right. It will
still be no more than a right in common. It will not thereby be
changed from a common to an exclusive right. The exercise of
such a right is in no respect adverse or aggressive, and prescrip-
tion can not be predicated upon its exercise, however long
continued. The right to take ice from a public pond, like all
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public rights, must be exercised in a reasonable manner, and
with a due regard to the equal rights of others, as the right to
boat, to fish, to dig clams and oysters, must be exercised in our
bays and harbors, and on the sea itself. And it is the opinion of
the court that the right of the parties to this litigation to cut ice
on Lily Pond is equal; that neither has a right superior to, orto
the exclusion of, the other. True, the defendants are a corpo-
ration, and their charter authorizes them to cut ice on Lily Pond.
But there is nothing in the charter to indicate that the right was
intended to be exclusive. And it is the opinion of the court that
it is not exclusive ; that both parties must exercise the right in a
reasonable manner, and with a due regard to the rights of each
other, and of all others who may wish to take ice from the pond.
The claim of the plaintiffs to an exclusive right to cut ice on Lily
Pond opposite to so much of the shore as they own or have leases
of, can not be sustained. Lily Pond, it is admitted, contains
more than ten acres. It is, therefore, a “great pond,” within the
meaning of the ordinance of 1641-7; and by the prineiples of
that ordinance (which have been too many times recognized,
sanctioned, and declared to be a part of the common law of this
State, to be now disregarded) it is a public pond, and the use of
it free to all, who can reach it without trespassing upon the lands
of others. Barrows v. McDermott, 13 Maine, 441 ; West Rox-
bury v. Stoddard, 7 Allen, 158 5 Hittinger v. Eames, 121 Mass.
539.

Such being the law, of course the plaintiffs’ bill, in which
they ask that the defendants may be enjoined from cutting ice
“between the shores under their (the plaintiffs’) ownership or
control and the center of the pond in front of the same,” can not
be sustained. But, as the principal question is a new one in this
State, and there is evidence that the defendants as well as the
plaintiffs have claimed greater rights than they are entitled to,
and it was equally important to both parties to have their rights
judicially determined, we think the bill should be dismissed
without costs.

Bill dismissed. No costs.

Prrers, C. J., Virein, LisBey, EMERY and HASKELL, JJ.,
concurred.
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WirLiam E. CaswerLL vs. JAMES FULLER.

Waldo. Opinion January 31, 1885.

Estoppel. Arrest.

~ A debtor is estopped from holding a creditor chargeable for a false oath,
upon a writ whereon the debtor was arrested, when it appears that the
creditor made the oath upon information given him by the debtor, believing
the same to be true.

ON EXCEPTIONS.

Joseph Williamson, for the plaintiff.
William H. Fogler, for the defendant.

Haskerr, J. The plaintiff sues for damages suffered from an
alleged illegal arrest, grounded upon the false oath of the defend-
ant, that at least ten dollars were due upon the debt sued and
were unpaid, when in fact it had been discharged in bankruptey.

The defense is, that the plaintiff, by his own statement when
he contracted the debt, led the defendant to believe, that he, the
plaintiff, had" already been adjudged a bankrupt, and wanted to
borrow the money to help himself through bankruptcy; that,
relying upon the truth of this statement, the defendant loaned the
money, and after it became due and payable made the oath
believing that it was true.

The presiding justice ruled, that this defense, if proved, would
in law bar the plaintiff’s action. To this ruling the plaintiff
alleged exception, the verdict being for the defendant.

Estoppels ¢n pais have long been regarded by courts as wise
and salutary. That a man should be allowed by his own speech
and conduct to lead another astray, and thereby take substantial
benefit from the error of which he was the cause is subversive of
natural justice. '

The plaintiff induced a loan from the defendant upon the false
‘representation, that he had already been adjudged a bankrupt,
and needed funds to carry him through the bankruptcy proceed-
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ings. The defendant, failing to receive payment of the loan when
due, made the oath required by statute as a prerequisite to arrest
on mesne process on contract, and caused the plaintiff’s arrest
upon a writ, wherein the loan was sued for. It is not pretended
that any part of the oath was false, beside that stating the debt
sued, or at least ten dollars of it, to he due and payable. To
show the oath false in this particular, the plaintiff relies upon his
discharge in bankruptcy, which would not have discharged the
defendant’s loan had the plaintitf’s representations when he pro-
cured it, relative to his bankrupt proceedings, been true. Having
availed himself of false representations to procure the loan, the
plaintiff cannot deny their truth for the purpose of charging the
defendant with a false oath, made upon the belief that the talse
statements of the plaintiff were true. By reason of the false rep-
resentations of the plaintiff, the defendant parted with his money,
and equitable estoppel precludes the plaintiff from gaining
advantage from his own falsehood. Stanwood v. McLellan, 48
Maine, 275 5 Piper v. Gilmore, 49 Maine, 149 ; Wood v. Pennell,
51 Maine, 52.

This defense is fatal to the plaintiff’s case, and the other
exceptions become immaterial.

E'xceptions overruled.

Perers, C. J., Danxrorra, ViRGiN, EMERY and FosTER, JJ.,
concurred.

Moses Kine, JUNIOR, vs. FRED B. JEFFREY.

Androscoggin. Opinion February 2, 1885.

Audita querela. Pleadings. Practice,

The declaration in a writ of audita querela is defective when it avers that
the writ in the original action was seasonably served by summons left at the
last and usual place of abode of the defendant therein named, ‘in said
county,” and does not aver that he did not live there.

The temporary absence from the State of the defendant in an action does not
require a stay of the execution, or that a bond should have been filed before
the same issued.

ON EXCEPTIONS.
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Audita querela to vacate a judgment by default on a promissory
note, rendered by this court in Androscoggin county, February
6, 1883, for eighty-four dollars and sixty-eight cents debt or
damage and nine dollars and ninety-eight cents costs of suit, and
for damages alleged to be five thousand dollars for the arrest and
imprisonment of the plaintiff upon the execution issued upon that
judgment.

The declaration averred that the original writ was dated Octo-
ber 30, 1882, and that the officer, November 15, 1882, “left a
summons of said writ at the last and usual place of abode of said
King in said county.” . . . “Andthe plaintiff further says,
that on the thirtieth day of October, . 0. 1882, and for a long
time previous thereto, he was, and ever since has been, an inhab-
itant of the State of Maine ; that on the first day of November,
A. D. 1882, he temporarily left the State of Maine, and did not
return thereto, and was absent therefrom until the twentieth day
of April, A. ». 1883 ; that he had no actual notice of the pend-
ency of said suit against him, until after the rendition of said
judgment therein; and that both of said executions against him,
as aforesaid, were illegally issued, the said Jeffrey well knowing
when the same were issued that the said King had had no actual
notice of the pendency of said action, until after judgment was
rendered therein as aforesaid, and in that the said Jeffrey gave
no bond to the plaintiff, as required by law, before, in such case,
an execution could lawfully issue on said judgment.”

On demurrer the declaration was adjudged bad by the presid-
ing justice and the plaintiff alleged exceptions.

Frank W. Dana, (W. F. Estey with him,) for the plaintiff,
cited : Folan v. Folan, 59 Maine, 566 ; Staples v. Wellington,
62 Maine, 13 ; Bryant v. Johnson, 24 Maine, 304 ; Barker v.
Walsh, 14 Allen, 172; Merritt v. Marshall, 100 Mass. 244 ;
Foss v. Witham, 9 Allen, 572 ; White v. Clapp, 8 Allen, 283 ;
Hawley v. Mead, 52 Vt. 343 ; Fairbanks v. Devereaux, 2 Law
& Eq. Rep. 386; Marvin v. Wilkins, 1 Aik. 107; Weston v.
Blake, 61 Maine, 452 ; Laughton v. Harden, 68 Maine, 210 ;
Little v. Cook, 1 Aik. 363; 10 Mass. 103; 17 Mass. 159;
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Penobscot R. R. Co. v. Weeks, 52 Maine, 458; Creeps v.
Burden, 1 Smith’s .. Cas. 833.

N. and J. A. Morrill, for the defendant, cited: R. S., c. 81,
§ 17; c.82,§§ 3, 6; Jackson v. Gould, 72 Maine, 341 ; White
v. Clapp, 8 Allen, 283; Sanborn v. Stickney, 69 Maine, 343 ;
Bryant v. Johnson, 24 Maine, 306; 3 Bl. Com. 406; Jacob’s
Law Dict. Tit. Audita Querela; Bac. Abr. Tit. Audita Querela ;
Com. Dig. Tit. Audita Querela; Lovejoy v. Webber, 10 Mass.
101.

HaskerL, J. Audita querela, seeking to vacate a judgment
of this court and to annul an execution issued upon it, whereon
the plaintiff has been imprisoned, and to recover damages suffered
thereby.

This writ alleges the plaintiff and defendant both to be of
Lewiston in the county of Androscoggin. The declaration states,
that the officer’s return on the original writ shows, that it was
served by attachment of real estate and summons seasonably left,
“at the last and usual place of abode of the said King,” this
plaintiff, “in said county,” meaning the county of Androscoggin,
and that, at the time of suing out the same and of the service
thereof, this plaintiff, the defendant in that action, was an inhab-
itant of the State. It does not aver that he was not an inhabitant
of the county of Androscoggin, or that he did not live there.
His counsel does not suggest that the summons was not season-
ably left at his domicil in that county. It follows therefore that
the declaration fails to show, but that the original judgment,
sought to be vacated, was rendered upon actual notice to the
defendant in the original action, that is, legal service, seasonably
made as required by statute. Sanborn v. Stickney, 69 Maine,
343. The temporary absence of the defendant in the original
action from the State did not require a stay of execution, or that
a bond should have been filed before the same issued. Jackson
v. Gould, 712 Maine, 341.

The declaration therefore is fatally defective in substance, in
that it does not show, but that the defendant in the original
action was arrested upon a valid precept, properly issued upon a
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valid judgment, rendered upon legal.process duly served, by a
court having complete jurisdiction of the parties and of the
subject matter of the suit. The plaintiff fails to show, but that
he has been imprisoned by due process of law, for the non-
payment of a debt, to which he does not pretend to have any
defense, legal, or equitable.

Fxceptions overruled.

Perers, C. J., Warron, VireiN, Liseey and Emery, JJ.,
~ concurred.

INHABITANTS OF MACHIASPORT vs. SAMUEL SMALL and others.
Washington. Opinion February 11, 1835.

Debt on bond. Burden of proof. Pleading. Practice. Tax.

In debt upon a collector’s bond, before the defendant is put to proof of a
plea of performance, the plaintiff must show, either that the collector has
been clothed with legal authority to collect taxes, or that he actually did
collect them. '

‘When such authority is shown, or the collector has been proved to have
collected taxes, the burden under such plea rests upon the defendants to
prove that the collector has performed the condition of his bond, by having
faithfully performed all the duties of his office, or by having legally
disposed of the taxes which he is shown to have collected.

In such action, on such issue, if the defendant fails to support the plea, the
penalty of the bond is forfeit, and judgment should be entered therefor.

After judgment for the penalty of a bond of defeasance, on motion of the
defendant, the penalty thereof may be chancered as the equitable rights of
the parties may require, and execution should issue for the sum fixed by the
court.

To reach this result the court may send the cause to an auditor to hear the
parties and report the facts to the court.

‘When the penalty of a bond of defeasance is sued for, and breaches are not
assigned in the declaration, the defendant may have oyer of the bond, and
if it have a condition, the court on motion will order the plaintiff to assign
the breaches upon which he relies, and the defendant may interpose his
defense by way of brief statement under the general issue.

Two assessors are not authorized to assess a tax when a third assessor has
not been qualified. .

An assessor’s warrant falling to show what year’s state tax was included in
the assessment, and the precise date of the town meeting at which the
town tax was voted, and when the collector should account to the state and
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county treasurers respectively for the state and county taxes, and authoriz-

ing a distress immediately, without waiting twelve days, and not authorizing

the arrest of a tax-payer if he is possessed of ¢ tools, implements, and

articles of furniture which are by law exempt from attachment for debt,”
. is invalid.

ON REPORT.

Debt upon a tax collector’s bond.
The facts are stated in the opinion.

John O. Tulbot, for the plaintiffs.
McNichol and Sargent, for the defendants,

HasgeLn, J. Debt upon the bond of a collector of taxes for
the town of Machiasport, conditioned for the faithful performance
of his duty for the year 1876.

The plea was non est factum with a brief statement of per-
formance.

The plaintiffs read in evidence the bond, the record of the
assessment of the tax for the year 1876, the commitment of the
same to the collector and the warrant to him for the collection of
the tax. It was admitted that defendant Small was collector of
taxes for the plaintiffs for that year. There was no other evi-
dence showing a breach of the bond. The case comes forward
on report.

Had the taxes been legally assessed, and the commitment and
warrant been in legal form, the collector would have been charge-
able under his bond for the taxes so committed to him for collec-
tion, Ink’b'ts of Trescott v. Moan, 50 Maine, 347, and the plaintiffs
would have made out a préma facie case. The burden would then
have rested upon the collector to substantiate his plea of per-
formance by showing a faithful discharge of the duties of his office.
This he is not required to do, until the plaintiffs have shown him
legally bound to perform those duties. The law did not require
him to execute a precept that could afford him no protection, nor
to collect a tax illegally assessed. Until he is shown to be legally
bound to perform official duty, he is not called upon to justify its
performance. Under a plea of performance to a suit upon an
official bond, the defendant is not required to justify, until he is
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shown to be legally bound to perform faithfully some particular
duty, or to be chargeable with some particular property. In this
case, the defendant Small is not chargeable with the collection of
any tax, until he is shown legally bound to collect it, that is,
until he has been provided with a sufficient precept, giving him
lawful authority so to do.

Much confusion has arisen as to when proof is required to
support a plea of performance to a suit upon a bond. This is
largely due to the relaxation of the common law rules and
methods of pleading. When a special plea of performance is
interposed in such cases, the plaintiff is required to make repli-
cation assigning the breach relied upon, and if the bond is for
the performance of covenants and agreements, several breaches
may be assigned, and the jury must assess the damages, when on
issue framed to them, they find the condition broken. R.S.,
c. 82, § § 20, 32.

After replication the defendant must either demur or rejoin;
and if the rejoinder is a traverse, then on issue taken the burden
rests upon the plaintiff to prove the breaches assigned, and if the
bond be one for the performance of covenants and agreements,
to prove the damages. Philbrook v. Burgess, 52 Maine, 271 ;
McGrogory v. Prescott, 5 Cush. 67; see Bailey v. Logers, 1
Maine, 186 ; but if the rejoinder is an affirmative plea support-
ing a plea of performance the burden rests upon the defendant
to maintain the truth of his plea, unless the bond is conditioned
for the performance of covenants and agreements, when the
burden rests upon the plaintiff to prove both the breach of it and
his damages. Philbrook v. Burgess, supra, and cases cited.

So when performance is pleaded by brief statement to a suit
upon a bond, if it be conditioned for the performance of covenants
and agreements, the burden rests upon the plaintiff to prove its
breach and the damages; but if the bond is simply a bond of
defeasance, then the burden is upon the defendant to prove
performance as alleged in his brief statement, and the issue is, for
the jury to find, whether the condition has been broken, and if
they find that it has, then judgment goes for the penalty of the
bond, and on motion that the penalty be chancered as the equita-
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ble rights of the parties may require, the court, with the aid of
necessary auditing officers, fixes the amount for which execution
should issue.

The bond in this case is of the latter class. It is conditioned
to be void upon the faithful performance of official duty. If it
is suggested that no further proof is required under the rule
above stated than for the plaintiffs to read in evidence their bond,
a sufficient reply is, that the bond when so put in evidence shows
an official duty upon the performance of which the bond is to be
void. The law does not cast that duty upon the collector until
the plaintiffs show him legally chargeable therewith. That is,
until a condition of things appears upon which the bond becomes
effective, the defendant has no performance required of him.
So, if the plaintiffs are unable to charge the defendant Small with
a legal duty to perform, for want of a legal tax, a legal commit-
ment, or a legal warrant to collect the tax, they must prove
that he actually received taxes, that is money, touching which

_the bond can operate, and then he is put to proof of his plea of
performance. If he fails upon the issue, the penalty of the bond
is forfeit, and the court will award execution for the actual
damages sustained. Philbrook v. Burgess, supra; Clifford v.
Iimball, 39 Maine, 413. The same burden would rest upon the
plaintiffs if the issue had been reached after a special plea of per-
formance, for in that method of procedure, after plea of * omnia
performuvit” the plaintiffs would reply, either a legal tax, a legal
commitment and a sufficient warrant, or that the collector
received certain monies in the discharge of his office for which he
had not accounted ; and then, if the defendants denied either the
sufficiency of the tax, or of the commitment, or of the warrant,
or that any such documents existed, or that the collector received
the monies specified, it would be a negative plea, either raising an
" issue of law, or fact, which the plaintiffs must sustain and prove ;
but if the defendants confessed these issues, and rejoined that
the collector had performed his duty under his warrant, or had
accounted for the monies with which the plaintiffs had charged him,
then they would have tendered an affirmative plea, and if the plaint-
iffs took issue thereon, the burden would rest upon the defend-
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ants to prove performance. So in suit upon a bond of defeasance,
where the penalty is sued for, if breaches are not assigned in the
declaration, the defendant may have oyer of the bond and an
order from the court that the plaintiff’ specify the breaches upon
which he relies, and then the defendant by way of brief state-
ment can state his defense, showing how many of the affirmative
facts alleged by the plaintiff he_denies, and how far he takes
upon himself the burden of proving his own performance of the
conditions of his bond. This latter method is one that has been
adopted in some of the important causes of this nature recently
tried in this state.

The assessment, commitment and warrant, in this case appear
to be signed by only two assessors. It does not appear that the
plaintiffs elected, or had another assessor duly qualified to act
during the year 1876. “Two assessors are not authorized to
assess a tax when they alone have been qualified.” Inkabitants
of Williamsburg v. Lord, 51 Maine, 599. Nor can they issue a
warrant, Sanfason v. Martin, 55 Maine, 110. The warrant fails
to show what year’s State tax was included in the assessment ;
also, the precise date of the town meeting at which the town tax
was voted ; also, when the collector should account to the State
and county treasurers for the State and county taxes respectively.
It authorizes the arrest of tax-payers for want of property where-
on to make distress immediately, without waiting twelve days as
required by statute. Nor does it authorize the arrest of any tax-
payer if he is possessed of *tools, implements and articles of
furniture, which are by law exempt from attachment for debt.”
It is so unsound, that a discussion of its merits would be idle.
Inhabitants of Orneville v, Pearson et als. 61 Maine, 552
Pearson v. Canney, 64 Maine, 188; Ink’b’ts of Huarpswell v.
Orr, 69 Maine, 333.

The plaintiffs have failed to make out a prima facie case from
the insufficient authority with which they clothed their collector
to perform his duty, and he is chargeable under his bond, only
for the taxes which he has actually received, and for which he has
failed to account.

VOL. LXXVII. 8
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The agreement of the parties does not stipulate what disposi-
tion shall be made of the case under the conclusions of this
opinion, therefore to afford complete justice to both parties it is
ordered, that

The action stand jfor trial.

PetERs, C. J., DanrorTH, VIRGIN, EMERY and FosTER, JJ.,

concurred.

WirLiaMm RANDLETTE and another vs. HENRY E. JUDKINS.
Sagadahoc. Opinion February 13, 1885.

Pleadings. Railroad conductor.

A declaration in an action of trespass or case for the taking of, or injury to
personal property, which does not contain a description of the property
taken or injured, is bad on demurrer.

A railroad conductor, who permits a passenger to travel on his train, taking
with him stolen goods, known by the conductor to have been stolen, is not
liable to an action by the owner of the goods, therefor.

ON EXCEPTIONS.

J. W. Spaulding and F'. J. Buker, for the plaintiffs.

If the property stolen should have been set out with particularity
then we ask toamend. Counsel cited: Greenland v. Chaplin,

5 Exch. 243; Carew v. Rutherford, 106 Mass. 10, 11; Lake,
v. Milliken, 62 Maine, 243 and cases; Hay v. Penn. R. Co.
65 Pa. St. 269 ; Shear. and Red. Neg. 10 ef seq.; Burlamaqui
on Law, 262; 1 Hil. Torts, 72; Boston(ﬁ W. R. R. Co.v.
Dana, 1 Gray, 83; Riddle v. Proprietors, etc. 7T Mass. 169 ;
Lincoln v. Hapgood, 11 Mass. 350.

Drummond and Drummond, for the defendant, cited: Whart.
Neg. § 24; Bank v. Mott, 17 Wend. 554 ; Davidson v. Nichols,
11 Allen, 514 5 McDonald v. Snelling, 14 Allen, 290; Putnam
v. Broadway R. R. Co. 6 Am. Ry. Rep. 40; 4 Am. & Eng. R.
R. Cas. 210; 4 W. & N. (Penn.) 552 ; Moulton v. Sanford, 51
Maine, 127 ; Bigelow v. Reed, 51 Maine, 325.

LiBeey, J. The declaration in this case is clearly bad for
want of a description of the property for the loss of which the
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- action is brought. In trespassor case for the loss of or injury to-
personal property, the thing taken or injured must be described
with reasonable certainty. 1 Ch. Pl. 327; Oliver’s Prec. 493,
note. Here there is no description. The word “property,” the:
only designation is the most general that can be used, and it:

_embraces every thing susceptible of ownership. But this defect:
may be cured by amendment.

The great question to be determined is, the liability of the-
defendant, assuming the property to be sufficiently described.
The averments in the declaration are, in substance, that the:
defendant, on the twenty-first day of January, 1883, was in the:
employ of the Maine Central Railroad Company as conductor of”
the night passenger train from Bangor to Portland ; that on the:
night of that day four men boarded said train, run by the defend--
ant as conductor, at Richmond, taking and carrying with them on;
board said train a large amount of stolen property, of the value:
of five hundred dollars, which was the property of the plaintiffs ;.
that the defendant, knowing said property to be stolen, did
wilfully, corruptly, negligently and unlawfully permit said men:
to ride on said train, and convey and escape with said property ;
and that the defendant unlawfully took a portion of said stolen.
property in payment of their fares. It is not alleged that the
four passengers had stolen the property, or that they were unlaw--
fully in possession of it, or that the defendant knew that it was.
the property of the plaintiffs.

Assuming that the property consisted of chattels, the title to
which would not pass by a delivery from a trespasser or thief to»
one taking for value without notice, does the declaration present:
a case of liability of the defendant?

. If the defendant took a part of the chattels in payment of thie
fares of the passengers he is liable as a trespasser to that extent ;
but that is a small matter. The main question is, whether the
defendant is liable for permitting the four men to travel over the
road with the property as their luggage, upon the facts averred
in the declaration. If liable, upon what grounds does the liability
rest? It is not claimed that there was a privity of contract
between the plaintiffs and defendant, by reason of which the
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defendant owed any duty to the plaintiffs. Did the defendant
owe the plaintiffs any duty as conductor of the train or otherwise?
If not he cannot be liable for a negligent performance or omission
of it. “A legal duty is that which the law requires to be done
or forborne, to a determinate person, or to the public.” Wharton
on Negligence, § 24. Nosuch duty on the part of the defendant
is averred, unless the law implies it from the facts alleged.

The defendant was conductor of the train. Assuch it was his
duty to direct and control the running of the train, in accordance
with the regulations prescribed by the corporation and the
requirements of law. The railroad is a public highway, over
which all members of the public, who are in a proper condition
to travel in a public car, who. pay the established fare, and con-
«duct themselves properly, have a legal right to travel with their
duggage. It is the legal duty of the conductor to permit all such
persons to enter the cars and travel over the road. For sufficient
«cause he may stop the train and eject a traveller from the train.
He owes no legal duty to the public to stop his train and eject a
traveller who is guilty of a felony; or to arrest such traveller,
and hold him as a prisoner, and seize the property he may have in
kis possession. As a citizen he may have the right, if he see fit,
to arrest a traveller guilty of a felony, and hold him till he can
be properly prosecuted; but not being an officer, charged with
the duty, and having no legal warrant therefor, he is under no
legal duty to do so, and thereby take upon himself the burden
and hazard of justifying his act. Nor does he owe any duty to
:any members of the public to arrest a thief and seize and hold
‘the stolen goods he may have in his possession ; or to seize and
hold for the owner, whoever he may be, goods which a traveller
on the road may have taken and is carrying away as a trespasser.
At most, under the plaintiffs’ averments in this case, the four
men were mere trespassers, carrying away the plaintiffs’ property,
the defendant having no authority from the plaintiffs to interfere
with the property in any way. The defendant was not only
under no legal duty to take the property, but he had no legal
right to do so; for the possession of a trespasser is sufficient to
give him the legal right to resist the taking by one having no
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authority from the true owner. The fact that the defendant took
a part of the property for the fares of the passengers created no
duty on his part towards the plaintiffs. It makes him liable only
for the portion taken.

We have discussed the question involved upon principle, there
being no authorities, directly in point, cited by the learned
counsel on either side; and it is said there are none. If so the
inference is pretty strong that the common law will not sustain
an action against a railroad conductor on the facts alleged in this
case. :

Exceptions sustained. Demurrer
" sustained. Declaration bad.

PetERSs, C. J., WavLrton, Virein, EMErY and HasgeLL, JJ.,
concurred. ’

IsraEL LeaviTT vs. LEvi EastMan and others.

Cumberland. Opinion February 14, 1885.

School-house lot. Mortgage. Trespass. Notice.

A mortgagee not in possession may maintain an action of trespass quare
clousum against a stranger for an injury to the freehold.

In taking land under the power of eminent domain, the notice given should
indicate correctly the authority invoked, and the proceedings intended.

Ox report from the superior court.

Trespass quare clausum for entering plaintiff’s premises and
committing certain acts of trespass therein. The writ was dated
November 17, 1882. The plea was the general issue and brief
statement, justifying their acts as building committee of school-
district number nineteen, town of Harpswell, and claiming that
‘the premises had been lawfully taken as a part of a school-house
lot for the erection of a new school-house by the district.

John J. Perry and D. A. Meaker,for the plaintiff, cited : R.
S., c. 11, § § 16, 19, 33; Collins v. School Dist. Liberty, 52:
Maine, 522 ; Pucker v. Wentworth, 35 Maine, 393 ; Windsor v.
China, 4 Maine, 298 ; Moore v. Bond, 18 Maine, 142 ; Rand
v. Rand, 4 N. H. 267; Flint v. Sawyer, 30 Maine, 226
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Fletcher v. Lincolnville, 20 Maine, 442; Stmmons v. Jacob,
52 Maine, 147; Bigelow v. Wilson, 1 Pick. 485; Jordan v.
School Dist. 38 Maine, 170 ; Moor v. Newfleld, 4 Maine, 44 ;
Chapman v. Limerick, 56 Maine, 390 ; Haines v. School Dist.
41 Maine, 246; 2 Greenl. Ev. § § 601, 602, 605; FReed v.
Woodman, 17 Maine, 43; Muarshall v. Wing, 50 Maine, 62 ;
Pillsbury v. Willoughby, 61 Maine, 274; Moore v. Moore, 21
Maine, 350; Look v. Norton, 55 Maine, 103 ; Hunt v. Rich,
38 Maine, 195; HKilborn v. Rewee, 8 Gray, 415; Maxwell v.
Mitchell, 61 Maine, 106 ; Norton v. Perry, 65 Maine, 183.

P. J. Larrabee and Strout and Holmes, for the defendants.

At the time of the entry of the defendants upon the premises
the plaintiff was mortgagee out of possession. The cases where
the continuance of an erection made on the land of another
without his consent has been held to be trespass, have been
where the owner of the land specially required removal. Such
was the case in the cases cited by the plaintiff. 63 Maine, 203 ;
Holmes v. Wilson, 10 Ad. & El. 161; Esty v. Baker, 48
Maine, 495; Bowyer v. Cook, 4 M. G. & S. (56 E. C.L.), 236.

In cases where a mortgagee has been allowed to recover for
trespass, there has been some special reason as where condition
of the mortgage has been broken. Page v. Robinson, 10 Cush.
995 or the mortgagee has entered before the suit, Stowell v.
Prike, 2 Maine, 387; or had judgment for possession, Smith v.
Goodwin, 2 Maine, 173 ; or where the possession was not put in
issue, Blaney v. Bearce, 2 Maine, 132 ; or timber cut under a
-contract, Frothingham v. McKusick, 24 Maine, 403. As to all
the world but the mortgagee, the mortgagor is the owner. Hatch
v. Duwight, 17 Mass. 289. Unless mortgagee’s security is
impaired he cannot maintain trespass. Fernald v. Linscott, 6
Maine, 234 ; Hewes v. Bickford, 49 Maine, 71.

Counsel further contended that all of the acts of the defendant
‘were authorized by law, citing:  Soper v. Livermore, 28 Maine,
203 ;5 Whitman v. Granite Church, 24 Maine, 236; Emery v.
Legro, 63 Maine, 357: Hooper v. Goodwin, 48 Maine, 79;
Belfast v. Morrill, 65 Maine, 580; Bliss v. Day, 68 Maine,
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201; Woodbury v. Knox, 74 Maine, 462 ; Hooper v. Bridge-
water, 102 Mass. 512; Rutland v. Co. Com. 20 Pick. 80;
Jordan v. Haskell, 63 Maine, 193 ; Limerick, Petitioners, 18
Maine, 183 ; 2 Pars. Contr. 643, n. (i.) ; Chit. Contr. (10thed.)
890 ; Hazard v. Loring, 10 Cush. 269. '

Emery, J. At the time of the alleged trespass, the plaintiff
was mortgagee of the locus, with at least the right of possession.
The defendants entered, removed a part of the fence enclosing
the lot, and built on the lot a school-house. This was an injury
to the realty, for which, if a trespass, the mortgagee under our
law, can maintain the action of trespass quare clausum, the legal
title being in him; Smith v. Goodwin, 2 Maine, 173 ; Stowell v.
Pike, 2 Maine, 387 ; Frothingham v. McHusick, 24 Maine, 403 ;
Oole v. Stewart, 11 Cush. 181. Had it been an injury to the
possession merely, not affecting the mortgagee’s security, this
action might not have been maintainable ; Hewes v. Bickford, 49
Maine, 71; but we think the removal of the fence and the
disturbance of the surface, and soil, bring this case within the
principle of the cases before cited.

The defendants justify as the committee of the school-district
which had essayed to take this land for a school-house lot under
statute proceedings. The validity of these proceedings for taking
the lot is the only remaining issue.

The district at one of its meetings, by a two-thirds vote, had
voted to locate its school-house lot on land of which the locus
was a part. Alleging the owner’s refusal to sell, application was
made to the municipal officers to lay out a lot thereon, and
appraise the damages to the owner. There are two contin-
gencies in which application can be made by a district to the
municipal officers for action in relation to school-house lots. One
is when the district ®annot agree by a two-thirds vote upon a
location. Then the municipal officers are, in effect, to call a
district meeting, hear the contending parties, and “ decide where
the school-house shall be placed.” R. S.,e¢. 11, § 56. The other
contingency is when the location has been made, and no agreement
can be made with the owner. Then the municipal officers are to
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determine, not the location, but the size and shape of the lot to be
taken and the damage caused by such taking. “They may lay
out a school-house lot, not exceeding one hundred square rods,
and appraise the damages.” They are to proceed, “as is pro-
vided for laying out town ways, and appraising damages therefor.”
R. S.,c. 11, § 57. Both these statute provisions were substan-
tially in force at the date of these proceedings. The application
in this case was clearly and admittedly of the latter kind. Under
it, the municipal officers were not to locate a lot, but to stake out a
lot in a location already made. This last they actually did, and
appraised the damages.

The notice they gave however was as follows: “To the
inhabitants of school-district number nineteen, in the town of
Harpswell. Application in writing having been made to the
undersigned as selectmen of the town of Harpswell by ,
committee of said district for the location and erection of a school-
house, to call a meeting of the qualified voters thereof, for the
purpose hereinafter named ; you are hereby notified and warned
to meet at the Union House, within said district on the fifth day
of June next at two o’clock in the afternoon, for the purpose of
hearing the inhabitants of said district on the subject of their
disagreement respecting a suitable place to be selected for the
erection of a school-house in said district, and of deciding where
such school-house shall be located and lay out the same. Given,”
&c. This notice was evidently applicable to a case within the
former contingency. Was it sufficient notice of the application
actually made, and of the proceedings that actually followed ?

It is common learning that where private property is sought to
be taken against the will of the owner, under statute authority,
all the statute requirements must be fully and strictly complied
with. In the procedure no step, however unimportant, seemingly,
must be omitted, nor will the substitution of other steps, in the
place of those named in the statute be sufficient. To deprive
the citizen of his property requires the whole statute, and noth-
ing in the place of the statute. If there be any degrees in the
importance of the requirements, that of notice of the intended
proceedings, would be the chief. The right of being seasonably
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informed of just what is intended in such cases has always been
regarded as indefeasable, even where the statute makes no
provision. Harlow v. Pike, 3 Maine, 438. The notice should
clearly indicate to all parties interested, what the application is,
and what proceedings are intended. If the application is author-
ized, and the proceedings indicated, are such as the statute
provides to follow such an application, the land owner may choose
to appear and contest. If either the application or the indicated
proceedings are unauthorized, or if the proposed proceedings are
inapplicable the land owner may disregard them, and the notice
of them. He cannot be bound by the notice, unless it notify
him of an authorized application, to be followed by appropriate
proceedings provided by statute for such a case.

The notice in this case informed the public of an application in
a case of a disagreement about a location, and of the intention of
the municipal officers at a named time and place, to hear the
inhabitants of the district on the subject of their disagreement,
and to decide where the school-house should be located. In this
question, the land owner may have felt no interest. He may have
been willing for the location to be made on his land, and only
desired to be heard on the extent of the lot, or the damages. He
could assume that a new application must be made for these
purposes in case of disagreement as to price, and so disregard
the proceedings in which he did not care to be heard. We do
not think the notice was sufficient to conclude the owner as to
the extent of thelot, or the amount of damages, and consequently
the proceedings were invalid. Harris v. Marblehead, 10 Gray,
40; Flitchburg R. R. Co. v. Fitchburg, 121 Mass. 132.

The defendants’ counsel calls our attention to the words, “lay
out the same,” at the end of the notice, and contends that these
words gave the owner sufficient notice. We think the notice, as
a whole, is unmistakably of an intention to decide a question of
disagreement about a location, and not of an intention to lay out
a lot and appraise damages therefor. Under such an application
as the notice stated, there was no authority to lay out a lot, and

the owner might properly disregard the words, “to lay out the
same.” '
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- The defendants also contend that the return of the municipal
officers reciting that a proper notice was given, is conclusive.
No authority is cited for the proposition. In Harlow v. Pike,
3 Maine, 438, such return was not regarded even as evidence of
a notice. In Cool v. Crommet, 13 Maine, 250, and in the
Limerick case, 18 Maine, 183, it is spoken of only as prima
Jacie evidence. In this case the notice actually given is in evi-
dence before us, and we cannot disregard it in passing upon the
plaintiff’s rights.

It is also urged that the plaintiff must have known of the
various proceedings of the school-district, and so have known
what the application really was, and that the notice did not, in
fact, mislead him. However that may be the legal transfer of

" the land requires the full observance of all the statute formalities.
The rule is general and the land owner may rest upon it securely.
There is in the case no sufficient evidence of waiver of any
formality.

There is no need to consider any other objections to the pro-
ceedings. The justification fails for want of sufficient notice of
the intention to take the land.

Judgment for plaintiff’ for one dollar damages.

PetERS, C. J., WaLroN, VireiN, LieBey and HAsKELL, JJ.,
concurred. ‘

Hexry D. HaLL, administrator, in equity,
vs.
JorN H. Or1s and others.

Androscoggin. Opinion February 16, 1885.

Trust funds. Presumption. Evidence. Executors and administratars.

Where one draws against a fund composed partly of his own money and
. partly of the money of another, the presumption is that the draft is from
his own money, whatever were the relative dates of the deposit.

Where an administrator testifies to any fact happening before the death of his
decedent, the adverse party is confined in his testimony to the same facts.
If it appears that the evidence excluded by a master at the hearing of a cause
could have no legal weight to change the result, exceptions to the exclusion

will not be sustained.

ON EXCEPTIONS.



HALL ¥. OTIS. 123

Bill in equity to obtain a construction of the will of Daniel E.
Hall and to obtain the property belonging to that estate.

The case has been before considered by the law court and is
reported in 71 Maine, 326, where may be found a copy of the
will and the construction placed upon it by the court. The case
was then sent toa master, A. R. Savage, Esq. and the exceptions
are to portions of his report and are sufficiently stated in the
opinion.

Bolster and Watson, for the plaintiff, cited: Stat. 1873, c.
145 Burleigh v. White, 64 Maine, 25; McLean v. Weeks,
65 Maine, 424 ; White v. Brown, 67 Maine, 197 ; Holmes v.
Brooks, 68 Maine, 416 ; Berry v. Stevens, 69 Maine, 290.

N. and J. A. Morrill, for the defendants, contended that
the ruling of the master upon the bank account was erroneous.
It was a continuous account of several items. The various
deposits constituted the bank, the debtor of Annie K. Hall,
and the several sums paid on her checks became payments
on account of that indebtedness; hence the rule applicable
to all running accounts between debtor and creditor applies.
Where there is no appropriation the first payment goes in liquida-
tion of the oldest indebtedness. McHenzie v. Nevius, 22 Maine,
148 5 Miller v. Miller, 23 Maine, 22 ; Cushing v. Wyman, 44
Maine, 121; Hersey v. Bennett, 41 Am. R. 274,

Here the earliest indebtedness was for a deposit of funds which
the master found were a portion of the estate of Daniel E. Hall.
The checks were, therefore, from that fund and the money was
received and used by Mrs. Hall in her lifetime.

The master erred in excluding portions of the deposition of
Martha Jane Clark. The statute provides that when the repre-
sentative party testifies to any facts legally admissible upon the
general rules of evidence happening before the death of the party
he represents, “the adverse party shall neither be excluded nor
excused from testifying as to such facts.” It seems to us that the
phrase “such facts ” relates to “facts legally admissible . . .
happening before the death,” as a class, and not to the bare facts
testified to by the representative party. Otherwise the rule
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would work injustice when, as in this case, Mrs. Clark had no
knowledge of the facts testified to by the plaintiff, but did have
knowledge of other facts happening before the death of Daniel
E. Hall and legally admissible upon the general rules of evidence,
which tended to support the defendant’s case.

EwmERY, J. This case has once been before the court, and an
opinion given construing the will in 71 Maine, 326. The case
was then sent to a master, to whose report exceptions are taken,
and the case is again reported to the law court to dispose of the
exceptions, and make some further orders in the case.

I. Annie E. Hall, legatee under the will of Daniel E. Hall,
(see former report of the case) had a right to consume the estate
of Daniel E. Hall, but what she did not consume was to go over.
She, after the death of Daniel E. Hall, made deposits of money
from time to time in an Auburn bank.

The master’s report finds that the earlier deposits were from
funds of the estate of Daniel E. Hall, but that the later deposits
were. not. Subsequently she drew out a portion of the total
deposit, leaving a portion still in the bank, where it remained at
the time of her death. If what she drew out were funds of the
estate of Daniel E. Hall, they were consumed by her, and the
funds of that estate were reduced that much. If what she drew
out were her own funds, then the funds of the estate of Daniel
E. Hall remaining unconsumed, were so much more.

There was no evidence as to which fund was drawn against,
and the master fell back upon the presumption, and ruled that the
amount so drawn out was to be considered as drawn from her
own funds, and not from funds of the estate of Daniel. The
respondents excepted to this ruling. Their position is, that the
bank became indebted to Mrs. Hall for each deposit as soon as it
was made, and that it made a payment on account each time it
paid her check. The respondents claim that the payment made
by the bank was to be considered a payment on the older item
of indebtedness, or the older deposit. If this were a case
between the bank and Mrs. Hall, such might be the applicable
rule, but the bank is not a party here. This is not a case of
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payment between debtor and creditor, as Daniel E. Hall was not
a creditor of Mrs. Hall, and the presumptions as to such pay-
ments do not apply here. The question here is, what is the
presumption when one makes a draft from a fund composed
partly of his own money, and partly of money of another? We
think the presumption is, the draft was intended to be made,
and was made from the drawer’s own funds. Of course the
presumption can be overturned by evidence, but where there is
no evidence, we think such is the presumption. The master
does not expressly find that the deposits, not of funds of the
estate of Daniel E. Hall, were of the funds of Mrs. Hall, but
she deposited them in her own name, and nothing else appearing,
they are to be presumed to be her own funds; we may regard
them as such in passing upon this question. The master acted
upon a correct presumption, and his report, so far, is not
objectionable.

II. The complainant, the administrator upon the estate of
Daniel E. Hall, testified before the master as to some facts
happening before the death of Hall. The respondents offered
the testimony (in a deposition) of Martha J. Clark, one of the
respondents, as to other facts happening before the death of Hall.
Such parts of her deposition as related solely to other facts
happening before the death but not testified about by the admin-
istrator, were excluded, and were not considered by the master.
This exclusion is another objection made to the report by the
respondent.

At common law, Martha J. Clark, being a party and interested,
could not have testified at all. The first act admitting parties to
testify still wholly excluded a party from testifying, where the
adverse party was the representative of a deceased party. That
act, therefore, did not admit any part of Mrs. Clark’s testimony.
The next statute upon the subject, that of 1862, c. 109, only

- applied to matters after the death of the decedent.

The excluded testimony must be admitted, if at all under the
statute of 1866, c¢. 9, now R. S., ¢. 82, § 98, p. 11. This
statute provided that the representative party may offer himself
as a witness, and testify to any facts legally admissible upon the
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general rules of evidence, happening before the death of the
decedent, and that when he does so, the adverse party shall
neither be excluded, nor excused from testifying in reference to
such facts. There is some difference_in the wording of the two
statutes which may be noticed. The former after permitting the
representative party to “testify to any facts” happening after the
death of the decedent, declares that, “in reference to such
matters” the adverse party may testify. In the latter statute the
opposite party is only permitted to testify *in reference to such
Jacts.,” In the former statute, the representative may testify to
any “ facts ” happening after the death. The adverse party may
testify to “ matters.” In the latter statute, the adverse party is
confined to certain facts, “such facts.” What facts? We think
the legislature meant to confine the adverse party to such facts,

" as the representative party had testified to. We do not think
it was intended to permit the adverse party to go over all matters
in his testimony, giving his own version without fear of contra-
diction, upon all the issues of the case, where the representative
party has perhaps only testified to a conversation with such
adverse party.

The representative party, under the general rules of evidence,
could not give statements of his decedent, could not give the
deceased party’s version of the case upon any issue. That
version is silenced by death. The version of the adverse pat.
is silenced by law, that death may give him no advantage and
present no temptation. There may be one or more facts hap-
pening before the death of which the representative has personal
knowledge. He is allowed to testify as to those. It becomes
fair then, that the adverse party should be permitted to testify
as to those facts. It becomes fair, that the case should have
even his unwilling testimony upon those facts. The statute so
provides. Kairngss requires no more. The statute is not clearly
worded, but in view of that difference of the phraseology
already noticed, and of the undue advantage which the opposite
interpretation might give an adverse party, and the temptation
it might subject him to, we think the correct interpretation of
the latter statute is that the adverse party is confined to the
specific facts testified to by the representative party.
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III. Some portions of the deposition of Mrs. Clark, in
reference to some matters happening after the death of Hall it is
claimed were excluded by the master, and that exclusion is
made another ground of objection to the report. We have
carefully studied the deposition and the case, and we cannot see
how the testimony of Mrs. Clark as to such matters could affect
the result. They did not have sufficient bearing on any is-ue to
be of any value. The respondents were not injured by the
exclusion, and therefore there is no occasion to determine its
correctness.

This disposes of the objections to the report, which we think
should be accepted.

The respondent, Otis, as administrator of Annie E. Hall,
claims an allowance out of the property in his hands belonging
to the estate of Daniel E. Hall, (represented by the com-
plainant, ) for disbursements, services, &c. incurred by reason
of the bringing of this bill. The bill was brought not only to
obtain a construction of the will, but to obtain property alleged
to belong to the estate of Daniel E. Hall. The process is
adversary in its nature.

In the former decree, 71 Maine, 326, it was ordered that no
costs should be taxed for, nor against, the respondents. The
proceedings since that decree have been hostile. The com-
plainant has been pursuing his remedy to recover property, and
the respondent has been resisting, and resisting strenuously.
We think the estate he represents should pay the expenses of
that resistance, and that the estate represented by the com-
plainant should not be charged with the expense of the efforts
made to diminish it. If the respondent estate is not required to
pay costs, that is the utmost its representative could expect,
after the contest he has made. We think the claim should not
be allowed.

The master’s report s to be accepted, and final
decree made at nist prius, in accordance
with the report, and this opinion.

PereErs, C. J., WaLToN, VirciN, LisBey and HASKELL,
JJ., concurred.
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INHABITANTS OF ActON, Appellants,
vs.
County CoMMISSIONERS OF YORK COUNTY.

York. Opinion February 16, 1885.

Ways. Grading. Cattle passes. Stat. 1875, c. 25.

Where all the members of a committee appointed on appeal, to revise the
proceedings of county commissioners in the location of a highway, partici-
pate in their action a majority may decide.

The power given to county commissioners by stat. 1875, c. 25, to ‘‘grade
hills in any such way,” authorizes them to require that valleys shall be filled
as well as hills cut down.

The county commissioners have no power to require cattle passes to be con-
structed in a highway located by them, and where such requirement is a
part of their adjudication of location it renders their proceedings bad.

The description of the way prayed for in a petition to the county commission-
ers of York county was as follows: “Beginning at the terminus of the new
road now building in Newfleld to Balch Mills, thence in a western direction
to the N. H. line;” Held, sufficient to give the commissioners jurisdiction.

ON EXCEPTIONS.

An appeal from the decision of the county commissioners of
York county in laying out a highway in Acton. The exceptions
were to the ruling of the court in accepting the report of the
committee, appointed by this court, against the written objections
of the appellants.

R. P. Tapley, for the appellants.

The petition does not set out a case within the jurisdiction of
the county commissioners, nor does the record of location. The
way asked for in the petition, and the one laid out by the com-
missioners was wholly within the town of Acton. This record
does not disclose in positive and direct terms a jurisdiction in the
commissioners to do what they did do, and nothing is to be left
to inference in such cases. Goodwin v. Co. Com. 60 Maine,
828 ; Pettengill v. Co. Com. 21 Maine, 382; North Berwick
v. Qo. Com. 25 Maine, 69°; Pownal v. Co. Com. 8 Maine,
271; Bethel v. Co. Com. 42 Maine, 478 ; State v. Oxford, 65
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Maine, 2103 Scarboro v. Co. Com. 41 Maine, 604 ; Pluminer
v. Waterville, 32 Maine, 566; R. S.,c. 18, § 1.

The commissioners exceeded their authority in requiring fills.
If they can fill one * hollow ” they can require a road to be made
level the entire length. They had no authority to require cattle
guards. A majority of the committee cannot decide. The
whole body must act. It would not be competent for two to
proceed in the absence of the other, and determine the questions
raised. It is not a case like those decided. 39 Maine, 223; 48
Maine, 358 ; 62 Maine, 519 ; 63 Maine, 265 ; 64 Maine, 262.

It is not a case within R. S., ¢. 1, § 6, cl. 11, if it was there
would be no necessity of the provision of the statute requiring
the appointment of a person to supply a vacancy occurring by
death, resignation or by becoming interested.

Luther 8. Moore and Harry V. Moove, for the petitioners,
cited: Harkness v. Co. Com. 26 Maine, 353; Windham v.
Co. Com. 26 Maine, 406 ; Minot v. Co. Com. 28 Maine, 121 ;
Com. v. West Boston Bridge, 13 Pick. 195.

Liesry, J. When the report of the committee was presented
for acceptance, two objections were taken to it.

1. That, where all of the committee acted, it was not competent
for two of the committee to decide questions before it, the third
not agreeing with them.

2. That the county commissioners, in their proceeding, requir-
ing the way to be graded and cattle passes to be built, exceeded
their powers, and that the action of the committee affirming such
proceedings is without authority.

As to the first objection, the committee derives its powers
from the statute, and act under its authority. While the statute
provides that the county commissioners may act by majority, it
is silent as to the committee, which, on appeal, is appointed to
revise their proceedings. But the R. S., ¢. 1, § 6, cl. 111, pro-
vides that, * words, giving authority to three or more persons,
authorize a majority to act, when the enactment does not other-
wise determine.” :

VOL. LXXVII. 9
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We think the case is clearly within this rule, and that the
objection is untenable.

Under the second objection it is claimed that the county
commissioners and the committee exceeded their powers in
requiring the way to be graded in the manner specified in their
report. The learned counsel for the appellants claims that,
while the commissioners have power to require hills to be cut
down, they have no power to require the earth taken from the
cut, to be filled in the valleys between the hills.

Prior to 1875, the county commissioners had no power to
require the way, or any portion of it, to be graded; but in that
year, by c. 25 of the public acts, such power was conferred upon
them. By the first section, section 1 of the R. S., c. 18, was
amended so as to give the commissioners power “to grade hills
in any such way.” Tt is contended that this language gives the
power to require hills in the way to be cut down, but no power
to require a fill. 'We think this construction is too narrow. To
grade, means " to reduce to a certain degree of ascent or descent.”
This embraces fills in the valleys as well as cuts in the hills.
The grade may be made by a cut in the hill or a fill in the valley,
or, as is more usually the case, by both combined. If there
could be any doubt as to the power of the commissioners, under
this section, to require the earth taken from the cut in the hill
to be filled in the valley, it is removed by section 7 of the same
act, which gives them the “power to direct the amount of such
grading, which shall be stated in their return.”

But the action of the commissioners requiring several cattle
passes to be constructed in the way at different points, presents
a more difficult question. By the statute, the commissioners
have power to locate a way, require it to be graded, and to fix
the time, not exceeding three years, within which it shall be
constructed and opened for public travel by the town; but it
gives them no power to preseribe and direct the manner in which
it shall be constructed, except as to grading. The duty is cast
upon the town to so construct it that it shall be safe and
convenient for travellers; but the manner of constructing it is
for the determination of the town, and it is responsible for it.
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The county commissioners derive all their powers over ways
from the statutes, but no power is given them to require the
construction of cattle passes in a way.

It is contended, however, by the counsel for the petitioners,
that, admitting the commissioners had no such power, still their
requirement in this respect in excess of their powers, may be
rejected, and the rest of their proceedings affirmed. Upon this.
point we think the rule is correctly stated by Smaw, C. J., in:
Commonwealth v. West Boston Bridge Co. 13 Pick. 195
“If the proceedings are so independent of, and disconnected:
with each other, that a part may be quashed, and leave the:
remainder, an entire, beneficial and available judgment, to the
purpose for which it was intended, the court may quash that
which is erroneous, and affirm the remainder.” But here the
proceedings were all had at one time, relate to the same subject
matter, to location of the way, and are an entirety. The part
requiring the cattle passes cannot be separated from the rest..
If that be done, the way will not remain such as was located..
The court cannot say that the commmissioners would have made:
the location, and appraised the land damage as they did, without
the requirement of the cattle passes. How much influence that
may have had upon their judgment cannot be known. In this.
respect the case is like Braintree v. Co. Com’rs, 8 Cush. 546.
The report must be recommitted to the committee. Shattuck:
- v. Co. Com’rs, 76 Maine, 167.

Another question, not directly presented by the exceptions;.
has been elaborately argued, and as it is vital to any further
proceedings in the case, it is proper that we should decide it
now. Itis contended that the original petition is not sufficient
to give the county commissioners jurisdiction to act in the
matter, inasmuch as it does not appear that the way prayed for
extends from town to town. The description of the way in the
petition is as follows: “Beginning at the terminus of the new
road now building in Newtield, to Balch Mills, thence in a
western direction to the N. H. line.” It is said that the way
described lies wholly in Acton, but it connects with a way
leading into Newfield. We think that the jurisdiction of the
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county commissioners is fully sustained by King v. Lewiston,
70 Maine, 406, and cases there cited.

Case recommitted to the committee for
further proceedings, in accordance
with this opinion.

PerErs, C. J., WaLToN, VIirciN, EMERY and HaskELL, JJ.,
.concurred.

Wirriam R. Fountaixy vs. HENRY WHELPLEY.

Washington. Opinion February 16, 1885.

Estoppel.  Officer.

In an action against an attaching officer, it appeared, that on the day of the
attachment, the plaintiff, being asked by the attorney who made the original
writ, and by the defendant, who owned the property, answered that R owned
it and had a bill of sale of it. He was not informed before he made the
answer that any demand existed against R, or that the attorney or officer
lhad any intention of attaching it as the property of R. On receiving plaintiff’s
answer the officer informed him that he attached the property on a writ
.against R, and within ten minutes thereafter the plaintiff notified the officer
of his title, demanded the property and attempted to take it, but was pre-
vented by the officer. Held, that the plaintiff was not estopped from show-
dng the title in himself.

‘ON REPORT.

Tiespass against a deputy sheriff for taking and carrying away
plaintiff’s boat, September 30, 1882. The writ was dated
October 21, 1882. The plea was general issue, and brief state-
ment alleging that the boat was attached and held by the
-defendant on a writ against Thomas Richardson of Deer Island,
XN. B. and was the property of Richardson.

The opinion states the facts.

Bates and French, for the plaintiff, cited: 4 Mass. 108; 9
Pick. 527 ; 4 Mass. 273 ; 4 Met. 381 ; Stanwood v. McLellan,
48 Maine, 275 ; Hunter v. Heath, 67 Maine, 507.

A. McNichol, for the defendant.
The plaintiff led the plaintiff in the original suit to commence
proceedings, and led the officer to make the attachment. He
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ought not to be allowed to allege his own wrongs, if they were
such, and come into court with unclean hands and succeed, when
such wrong operates to the injury of others. Piper v. Gilman,
49 Maine, 149; Chase v. Deming, 48 N. H. 274; Stanwood
v. McLellan, 48 Maine, 275.

LiseEY, J. This case comes before this court on a report of
the evidence. From the report we find the facts material to the .
determination of the case as follows: September 13, 1882, the
plaintiff was the owner of the boat in suit. He bought her of Thos.
Richardson about two years before, paying a part of the price
agreed, and gave Richardson a bill of sale of the boat to secure
the payment of the balance, which had been fully paid prior to
September 13, but the bill of sale had not been given up by
Richardson. And that day the attorney for the attaching creditor
asked the plaintiff who owned the boat, and he told him Thomas
Richardson owned her, had a bill of sale of her. The attorney
told him he had no demand against him, but did not tell him he
held a demand against Richardson, and gave him no intimation
that he intended to attach her as Richardson’s. On the same
day the attorney made the writ on which the boat was attached,
and gave it to the defendant for service. The defendant went
with it to the wharf where the boat lay and there found the
plaintiff, and asked him who owned the boat, and he gave him
the same answer which he gave the attorney. The question and
answer were repeated. The defendant then informed the
plaintiff’ that he attached her on a writ against Richardson, and
on request of the plaintiff exhibited to him the writ. The
plaintiff left the wharf, but within ten minutes returned,
before the defendant had taken acfual possession of the boat,
and informed the plaintiff of his title, demanded the boat and
attempted to move her, but was prevented from doing so, by
the defendant. The defendant gave the plaintiff no intimation
that he intended to attach the boat till after his declarations that.
she was the property of Richardson.

The only question is whether the plaintiff is estopped from
denying Richardson’s title and asserting his own. We think it.
clear that he is not. The case of Morton, Exc. v. Hodgdon, 32
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Maine, 127, is precisely in point. The facts in that case were
quite as strongly against the plaintiff as in this. In discussing
the point involved WELLSs, J., says: “But before one can be con-
clusively bound by a declaration made in relation to his interest
in property, such declaration must be designed to influence the
conduct of the person to whom it is addressed, and must have that
effect. Morton had no knowledge of any intention on the part
of Jenness or his attorney to attach the oxen as the property
of Clark, and could not therefore have designed to influence him
in that respect. If it had been communicated to him he might
have then stated the existence of the mortgage, and the particu-
lar provisions of it. There could have been no wilful purpose
to mislead Jenness, or his attorney, for he did not know that
Jenness had any demand against Clark, nor that Jenness needed,
or had any occasion for information on the subject.”

So here, the plaintiff had no knowledge that the attorney had
a demand against Richardson, or that there was any intention on
the part of the attorney or the defendant to attach the boat as
his when he made the declarations. Up to that time it did not
appear that they had any interest in knowing the truth about the
title, and the plaintiff owed them no duty to state it. Within a
Teasonable time after he was informed of the purpose to attach
the boat as the property of Richardson, he did inform the
defendant of the true state of the title and demanded her. This
‘wus all the law required of him. Piper v. Gilmore, 49 Maine,
149 ; Sullivan v. Park, 33 Maine, 438; Allum v. Perry, 68
Maine, 232; Pierce v. Andrews, 6 Cush. 4.

The value of the boat when taken by the defendant is variously
estimated by the witness from two hundred and twenty-five
-dollars to one hundred and twenty-five dollars. She was sold in
the fall after she was attached for one hundred and twenty-five
dollars.  Upon the whole, we think a fair estimate of the
«amages is one hundred and seventy-five dollars.

Judgment for the plaintiff for one hundred
and seventy-five dollars damages.

PetERs, C. J., VirciN, EMERY, FosTER and Haskerrn, JJ.,
«oncurred.
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Frank B. KeLLEY vs. JonEs S. KELLEY and logs.
Jou~ J. KELLEY vs. same. ‘

Penobscot. Opinion February 17, 1885.

Lien onlogs. R. S.,c.91,§ 38.

A person who labors at hauling logs has a lien thereon for his personal
services, and the services performed by his team if he has the rightful posses-
sion and control of the team, and is entitled to its earnings during the time
the services were rendered, though he may not own the same.

When it appears that the services of the person, or that of his team, have in
no way been performed upon the logs upon which he seeks to enforce his
lien; or that the claim for services is so mingled and intermixed with other
claims for which he is entitled to no lien, that it is impossible to distinguish
between the two kinds; then no valid judgment in rem can be rendered.

ON REPORT.

The opinion states the cases and material facts.

John Varney, for the plaintiffs.
A. W. Paine, for the State of Maine Spool Wood Company.

Foster, J. These are actions of assumpsit on account annexed
for labor alleged to have been performed by the plaintiffs, who
seek to secure a lien for their personal services, and for the
services of their teams, under R. S., ¢. 91, § 38.

The father of the plaintiffs, the principal defendant in these
suits, by whom they were employed and for whom the labor
was performed, makes no appearance or defence, but the State -
of Maine Spool Wood Company, as owner of the lumber,
appears and defends, contesting, upon several grounds, the right
of these plaintiffs to any lien. :

It appears that the defendant was employed under a contract
in writing with said company, to operate in cutting and hauling
spool wood and other lumber in the winter season of 1883-4.

That the plaintiffs labored for the defendant in the operation,
does not seem to be denied, and the principal ground of defence
set up to the first action, in which Frank B. Kelley is plaintiff,
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is to the amount of labor performed by him and his team, con-
sisting of two horses, and for which he claims to recover a
balance of seventy-seven dollars and sixteen cents, the amount
due for sixty-three and one-half days’ work at the stipulated
price of forty dollars a month, after deducting a credit of twenty
dollars and seventy-five cents. It is not denied that he was to
receive the sum of forty dollars a month for himself and team, as
this appears to have been the price agreed upon at the com-
mencement of the service.

It is claimed on the part of the company that inasmuch as the
legal title to the horses employed by the plaintiff was not in
him, but was in one Crooker, he can not recover for the services
of the same.

We do not think this defence is tenable. The plaintiff had
bargained for the horses, agreeing to pay one hundred and fifty
dollars, and had in fact paid ninety dollars to the party of whom
he purchased them, and there remained but sixty dollars more
to be paid. It is in evidence also that the right of control and
possession of the horses was in the plaintiff, and that he had the
right to their services during the time in which this labor was
performed, and, so far as anything to the contrary appears from
the testimony in the case, such is the fact. It is no defence,
therefore, that the legal title was in a third party, against whom
the owners of the lumber have no cause of complaint.

Furthermore, it is urged that one of the horses was lame and
unable to work during a portion of the time. But the evidence,
uncontradicted, shows that the plaintiff, after the first month’s
service and prior to the time of the alleged lameness, had
exchanged one of the horses, replacing it by another, and that
the pair thus “matched” were driven by him the remainder of
the time for which he claims pay for “his personal services, and
the services performed by his team.” Here, too, the possession
and control were rightfully in the plaintiff, who was entitled to
the services and earnings of the team, and whatever loss of
service arose on account of the lameness of the horse exchanged,
must have been borne by the defendant, the party with whom
the exchange was made.
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The plaintiff, as against the defendant in this suit, would be
entitled to recover for his services and for the services of the
team which he employed in hauling the lumber, and over which
he had personal superintendence, notwithstanding the fact that
the legal title to one or both of the horses might not have
become vested in himself. It could make no difference in law
that he might be only a bailee, so long as he was the person
entitled to the compensation for their labor.

Nor is there, as against these claimants of the lumber, any
valid reason why the plaintiff in this case, so far as the question
of title to the horses is involved, should not be entitled to the
benefit of the statute relating to lien claims. To hold otherwise
would be doing violence to the spirit, if not to the letter, of a
statute remedial in it objects, and calculated to make certain the
payment for the labor which has actually gone to increase the
value of the timber. Oliver v. Woodman, 66 Maine, 57, 58;
Spofford v. True, 33 Maine, 291 ; Hale v. Brown, 59 N. H. 558.

When we come to consider the second suit, the plaintiff, John
J. Kelley, stands in a more unfavorable light. He claims to
recover one hundred and seventeen dollars and seventy-three
cents, for eighty-five days’ work of himself and horse at a
stipulated price of thirty-six dollars a month, and for an account
of twelve dollars, making in all one hundred and twenty-nine
dollars and seventy-three cents, and for which a credit of fifty-
two dollars and twenty-nine cents is given, leaving a balance of
seventy-seven dollars and forty-four cents.

The argument in defence of this suit is founded upon the
alleged fact that the plaintiff has no claim to the benefit of the
statute, inasmuch as the services for which this suit is brought
were not of that character for which the timber should be holden
by virtue of any lien thereon. It is also urged that, notwith-
standing the plaintiff may have some claim against the defendant,
by whom he was employed, yet the labor was net in any way
performed in cutting or hauling the timber, and that whatever
services were by him rendered were done in and about the camp,
filing saws, repairing sleds, keeping the time, acting as clerk,
and, in his own language, rendering himself * generally useful.”
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‘With the view of the case which we have taken, it is not
deemed necessary to consider these propositions to any great
extent. We can very properly say, however, that one of the
misfortunes of the plaintiff’s case is the fact that from the
evidence it is impossible to discover that the horse ever performed
any services upon the lumber drawn that season. On the
contrary, it appears that this horse was not used by the plaintiff,
but by the defendant as occasion required in doing general work,
hauling supplies, going to Bangor and elsewhere.

And so far as relates to the services of the plaintiff, we have
carefully examined the testimony in the case, and tind it con-
tradictory from beginning to end, and although we may feel
satisfied that he may have performed more or less labor in one
way and another, and may possibly have rendered service to
some extent for which he might have been entitled to a lien had
he not so mingled it with that for which he is entitled to none,
(Jones v. Keen, 115 Mass. 185; Brainard v. Shannon, 60
Maine, 344, ) yet, from his own testimony, as was said by
DanrorTH, J., in Baker v. Fessenden, 71 Maine, 293, “he has
so intermixed and interwoven it with that for which he has shown
none, that it is utterly impossible for the court, and probably
for the parties, to make any such distinction between the two
kinds as to authorize a lien judgment for any definite amount. ”

The charge of twelve dollars, account for labor of Edward
Barrows, should be stricken from the plaintiff’s account sued,
and judgment rendered for balance of sixty-five dollars and
forty-four cents, with interest from date of the writ, against the
personal defendant, but not against the logs.

In the first suit, wherein Frank B. Kelley is plaintiff, there
should be judgment against the personal defendant for the sum
of seventy-seven dollars and sixteen cents, and interest thereon
from the date of the writ, and a judgment ¢n rem against the
logs attached for the same amount.

Judgment accordingly.

Perers, C. J., DanrorTH, VIirRGIN, EMERY and HASKELL,
- JJ., concurred.
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GranviLLe HuBBArD, in equity,
vs.
Horman Jonnson and others.

Kennebec. Opinion February 20, 1885.

Specific performance. Bond. Equity. Practice.

When a bill in equity for the specific performance of a bond for the convey-
ance of certain land has been inserted in a writ on which an attachment has
been made prior to the decease of the sole defendant, the administrator with
the will annexed, the heirs of the testator and the residuary devisee may
be brought in by a revivor although no service had been made upon the
testator prior to his decease.

Whether this should be done by a supplemental bill, or an original hill, in
the nature of a revivor, quere.

Where the testator died possessed of a large amount of real estate other
than that embraced in the testator’s bond, and his widow is a residuary
devisee, the complainant may bring in the heirs of the testator together with
the residuary devisee.

When the heirs, by their answer, disclaim all interest in the land sought to
be conveyed, and allege the residuary devisee holds the entire interest, the
bill may be dismissed as to them.

Compensation in damages for not conveying land in accordance with the
obligations in a bond, is not regarded as adequate relief, and the obligee
may maintain a bill for specific performance.

When such a bill prays for an accounting between the original parties, the
administrator with will annexed is made a proper party; and the case will
be sent to a master to state the accounts between them.

The bill must contain an offer to pay any balance found due by the complainant.

The plaintiff and his wife are incompetent witnesses to any matter which
happened before the decease of the defendant, unless the administrator first
testifies in relation thereto; but if the deceased party’s account books or
other memoranda are used in evidence by the administrator, then the com-
plainant and his wife may testify in relation thereto.

BiLL 1IN EQUITY.
J. H. Potter, for the plaintiff.

Bean and Beane, for the defendants.

Virciy, J. In the origihal bill, the plaintiff, as obligee,
sought against the obligor, specific performance of his bond for
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the conveyance of three certain parcels of real estate. The bill
was inserted in a writ of attachment and an attachment of the
obligor’s real estate was made ; but before service was made on
the obligor he died. Thereupon a supplemental bill in the
nature of a revivor was filed making the obligor’s heirs, admin-
istrator with the will annexed, and the residuary devisee, parties
defendant and service was made on them.

The general rule in equity is, that strictly speaking, there is
no cause in court as against a defendant, until his appearance.
2 Dan. Ch. (5th ed.) 1523. But in this state, since a bill may
be inserted in a writ of attachment (R. S., c. 77, § 11) as this
was, and a suit is commenced when the writ is actually made
with intention of service (R. S., c¢. 81, § 95) an executor may
be brought in by a revivor, although no service has been made
on the testator. Heard v. March, 12 Cush. 580.

All of the parties defendant, save three minor grandchildren
of the obligor, have answered, alleging inter alia that all of the
real estate in controversy, was devised to the widow of the
obligor, that the will has been duly probated and that the heirs
have no interest in jt. Still we think the plaintiff was warranted
by the circumstances in making them parties; for the testate
died possessed of a large property including real estate other than
that devised to his widow and now in controversy; and the
question might have -arisen whether that in question passed by
the devise to her. The probate of the will did not determine
that question. “ The probate of a will,” said Mr. Justice STorY,
“is conelusive only as to the sanity of the testator, his compe-
tency to make it, and its actual lawful execution. As to the
construction of its terms, the estate devised by it, and the parties
to whom they are devised, these are questions which the probate
does not assume to decide ; but they remain open for contestation

whenever put in issue.” Slack v. Walcott, 3 Mason, 508,514.
By being made parties their rights will be concluded by the

decree.

Whether or not an original rather than a supplemental bill, in
the nature of a revivor, should have been filed, inasmuch as the
title was transmitted by devise and not by law, (Slack v. Wal~
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cott, supra; Pingree v. Coffin, 12 Gray, 288, 317, 18,) we
shall not attempt to decide as the parties have not thought fit to
raise it, and they are all before us. R. S., ¢. 82, § 36; see R. S.,
c. 111, §§ 8 and seq.

It is objected, however, that the penal sum of the bond affords
ample remedy at law. But compensation in damages in such
a case is not regarded as adequate relief, (Jones v. Robbins,
29 Maine, 351; Foss v. Haynes, 31 Maine, 81; Snowman v.
Hazrford, 55 Maine, 199 ;) hence courts of equity act upon such
a bond as an agreement, and will not suffer the party thereto to
escape from a specific performance by offering to pay the penalty.
Fisher v. Shaw, 42 Maine, 32, 40.

The testator took the title from the original holders at the
request, and for the accommodation of the plaintiff in order to
give him time for making the payment. Time has never been
considered by the original parties to the bond as of the essence
of the contract, (Snowman v. Harford, 55 Maine, 197 ; Jones
v. Robbins, 29 Maine, 351; FHull v. Noble, 40 Maine, 459 ;) the
testator agreeing, as appears from the answers, to accept labor,
merchandise, etc., from time to time, as well as money in
payvment,

There is no question that the devisee can be held to convey
the land in controversy. The fundamental maxim in equity,
* Equity looks upon things which ought to be done as actually
performed,” considers the vendor as the trustee of the vendee,
holding the vendee’s legal estate on a naked trust. Lenscott v.
Bucl, 33 Maine, 530 ; Sug. Vend. (Perk. Ed.) c. 5, §1, Pom.
Eq. Jur. §§ 364, et seq. The equitable title changes when the
contract is completed. The consequences follow. As the
vendee’s legal estate is held on a naked trust by the vendor, this
trust, impressed upon the land, follows it in the hands of his
heirs and devisees.  Woodbury v. Gardner, 77 Maine, 68, and
cases there cited. '

The plaintiff alleges that he has fully paid the stipulated price
and prays for an accounting between the original parties. This
will necessitate the sending of the case to a master to ascertain
the facts and state the accounts between them ; and the admin-
istrator is a necessary party.
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If the report shall show full payment by the plaintiff, the
devisee will be decreed to convey. If it shall appear that a
balance is still due and unpaid, the bill must be amended to
meet this exigency as it contains no offer to pay any such
balance.

As the answers of the heirs disclaim all interest in the land
but allege the title to be in their mother by virtue of the devise,
the bill must be dismissed as to them, with a single bill of costs,
each taxing for his answer ; and sustained as to the administra-
tor and devisee. But before final decree, the plaintiff must
make the guardian ad litem of the minor grandchildren party,
although it is quite apparent from the answers of the other heirs
that it will be 2 mere matter of form. Seribner v. Adams, 73
Maine, 542.

The testimony of the plaintiff and his wife relating to any
matters which happened before the decease of the testator, is
incompetent unless the administrator testifies or puts in the
testator’s books, when they may testify in relation thereto.

Case to be sent to a master to hear and
state the accounts between the plaint-
. iff and the late Holman Johnson.

PetERS, C. J., WaLToN, DanrorrH, LiBBey and EMERY,

JJ., concurred.

AMBROSE C. SEGAR, administrator, vs. MERRILL N. LUFKIN.
Oxford. Opinion March 4, 1885.

Adwministrators. Witness. Ewvidence.

An administrator brought an action against two defendants and discontinued
as to one of them by reason of his insolvency. Held, that such person,
after the discontinuance, was a competent witness in behalf of the other
defendant.

A witness testified to the payment by him to a party since deceased, of a sum
of money on a note, and that on the same day he saw the deceased purchase
a barrel of flour at a neighboring store. Held, that it was competent, as
tending to contradict the witness in relation to the payment of the money,
to show that the deceased did not purchasc any flour at the time and place
named by the witness.

ON EXCEPTIONS.

N
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Assumpsit by the administrator of the estate of John E. Segar,
deceased, on a promissory note for three hundred and fifty dollars,
given the deceased by Nathan 8. Farnum and the defendant.

The action was brought against both promisors and at the
return term the plaintiff suggested the insolvency of Farnum and
discontinued as to him.

The verdict was for ninety-seven dollars and seventy-seven
cents, and the plaintiff alleged exceptions to certain rulings of the
presiding justice, which are sufficiently indicated in the opinion.

John P. Swasey, for the plaintiff.

James S. Wright, for the defendant.

The testimony offered by the plaintiff to contradict Farnum
was upon a collateral point drawn out by plaintiff’s counsel on
cross-examination of Farnum. The plaintif was bound by
Farnum’s testimony upon that collateral issue.

Exceptions to the exclusion of testinony offered cannot be
sustained, unless the materiality to some issue in the case is
shown. 56 Maine, 204; 15 Maine, 67; 56 Maine, 535; 63
Maine, 410.

Haskerr, J. Farnum was not a defendant to the action
after the discontinuance was entered as to him. The action then
stood the same as though it had been brought against the other
defendant alone, upon his several promise. Parties only are
excluded by statute from testifying in causes, where the adverse
party is an administrator. In such cases, persons not parties,
although directly interested in the result of the suit, are com-
petent witnesses. Their interest does not exclude them from
being witnesses, but goes to affect their testimony. Farnum was
a competent witness, and rightfully allowed to testify. Hoskell,
Adw’r, v. Hervey, 74 Maine, 192 and cases cited.

The issue tried was, whether Farnum had paid the plaintiff’s
intestate a part of the note in suit. Farnum, in behalf of the
defendant, testified to making the payment at his own store,
upon a day when the plaintiff’s intestate waited there for some
flour, that he, Farnum, had sent his boy to the railroad for.
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Upon pertinent cross-examination Farnum testified that he did
not furnish the plaintiff’s intestate with the flour, but saw him,
afterwards, load a barrel of flour into his wagon on the same
afternoon, at a neighbor’s store.

The neighbor was called by the plaintiff to prove that the
plaintiff ’s intestate did not procure and load flour on, or near,
the day testified to by Farnum. To the exclusion of this evidence
the plaintiff has exception.

Farnum testified to a transaction with a deceased person, who
cannot give his version of it. As a part of the same transaction
he testified to a fact, fixing the time when the payment was
made. The disproving of that fact would tend to show the
absence of the plaintiff’s intestate at the store of Farnum, when
he says the payment was made, and ought to have been considered
by the jury.

Faceptions sustained.

Perers, C. J., WarroN, VireiN, LipBey and EumEery,
JJ., concurred.

EvirHALET F. PAcKARD and another
V8.

DorcuESTER MUTUAL FIRE INsURANCE COMPANY.
Androscoggin.  Opinion March 5, 1885.

Insurance. Agency.

The plaintiffs made their application through an insurance agent, believing
him to be the defendant’s agent; he assumed to act as its agent, wrote the
application, sent it to the company with his name as agent upon it; the
company received and acted upon it, issued the policy in pursuance of it,
wrote the name of the assumed agent upon it and sent it to him and received
the premiam through him; Held, that the plaintiffs might well construe these
facts as an official recognition on the part of the company, of the assumed
agency.

In the absence of any known restriction of such agent’s authority, he may
bind his principal by waiving written assent to material alterations in the
property insured.

ON REPORT.
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- Assumpsit to recover the sum of three thousand dollars for a
total loss by fire, November 22, 1882, of plaintiffs’ frame building
situated on the corner of Pine and Lisbon streets in Lewiston,
Maine, under the defendant’s policy of insurance for that sum,
written upon such building November 14, 1881, for the term of
three years, and delivered to the plaintiffs by D. H. Holman.

The report discloses that after the plaintiffs’ evidence was out
the presiding justice made the following rulings :

“Court : If Packard & Scruton applied to Mr. Holman as an
insurance agent, and supposing that he was an agent for this
company made their application through him, and he assumed
to act as their agent, and wrote the application, sent it to the
company with his name upon it as their agent, they received it,
acted upon it and issued a policy in pursuance of that applica-
tion, and wrote Mr. Holman’s name upon the back of it, sent it
to him for delivery and received the premium and the premium
note through him — I rule that he was their agent.

“Mr. Savage: Those facts are not controverted.

*Defendant offers to prove: That D. H. Holman was not
at the time this insurance was applied for, nor has he since been,
in fact, the agent of defendant company ; that is to say, that he
had no power of attorney, or authorization, in writing or other-
wise, to transact business for it, unless the company is estopped
to deny the same by reason of the facts in reference to the
application and policy ; that though said Holman had requested
to be appointed as such, said company had declined so to do.

*That the name of D. H. Holman was placed upon the policy
in suit by defendant’s clerk simply as a matter of office
convenience,  that the person whose duty it was to mail the
policy might know to whom to send it.

“That the difference in occupancy of the building insured as
described in the application and as it existed in fact was such
that the latter would have constituted a different class of risk,
than the former, and for which a higher rate of premium would
have been demanded, and that it materially increased the risk.

Lxxvir. 10
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“That the difference in situation of building insured as to
exposure and contiguity to other buildings as described in the
application and as it existed in fact, was such that the latter
would have constituted a different class of risk than the former,
and that a higher rate of premium would have been demanded.

“That defendant company would not have accepted the risk at
all had it known that the building contained a billiard saloon.

“That the change or alteration of the occupancy of the build-
ing after the policy issued so as to change one store into a
restaurant materially increased the risk, contributed to the loss,
constituted the building a different class of risk; and had insur-
ance been sought on the building as altered, a higher rate of
premium would have been demanded than was demanded on the
building as actually insured.

“That the occupancy of a portion of the building as a billiard
saloon contributed to the loss.

“ That the fire originated either in the billiard saloon, not
described in the application or policy, or in the restaurant; and
if in the restaurant, in a place and from causes which would not
have originated the fire had the change or alteration not been
made.

“Court : If Mr. Holman wrote the application himself, and
knew of the misdescriptions which it contained, and if the altera-
tions were made with his knowledge and consent, then I rule
this evidence you offer immaterial.

* Admitted that the facts hypothetically assumed in the
Judge’s rulings are all true.

“ Defendant offers to prove that such assent was not in writing,
as provided on the policy.

“Court : Notwithstanding by the terms of the policy, any
consent to a change by the agent was required to be in writing,
I rule that if he knew of it and did consent verbally, it
would be obligatory upon the company all the same, under our
statute.”

Thereupon the defendant, by consent, was defaulted; and it
was agreed that the case should be reported to the Law Court.
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If the Law Court is of the opinion that the foregoing rulings:
are correct, judgment is to be rendered for the plaintiff on the:
default, interest to commence January 22, 1883 ; otherwise the:
default is to be taken off and the action stand for trial.

William P. Frye, John B. Cotton, Wallace H. White, Seth:
M. Carter, for the plaintiffs cited : Insurance Co. v. McCain, 6
Otto, 84; Story on Agency, § 127: Planters Ins. Co. v..
Myers, 30 Am. R. 521 and note; Insurance Company v..
Wilkinson, 13 Wall. 222; Ins. Co. v. Eddy, 55 Ill. 21385
Hornthal v. West. Ins. Co. 88 N. C. 71; (Reported in Alb..
Law Jour. Sept. 22, 1883, page 240); Ins. Co. v. Mahone,
21 Wall. 152. See also, Woodbury, &e., Bank v. Charter-
Oak Ins. Co.31 Conn. 517-526; Peck v. N. L. Ins. Co.
22 Conn. 575; Rowley v. Ewmpire Ins. Co.36 N. Y. 550
Franklin's case, 42 Mo. 457 ; Beal v. .Park Ins. Co. 16 Wis..
2575 Ins. Co. v. McLanathan, 11 Kan. 533; Dryden v. G.
T. Railway, 60 Maine, 512; Ehrman v. Teutonia Fire Ins..
Co. 1 McCreary; S. C. 123, (cited in U. S. Digest. vol. xi,.
N. S. 1881, p. 456;) St. Louis v. Ferry C(o. 11 Wall. 429;,
R. S. 1871, ¢. 49, § § 18, 19, and 20; Zhayer v. Ins. Co. 70
Maine, 539 ; Waterhouse v. Ins. Co. 69 Maine, 410; Emery
v. Ins. Co.-52 Maine, 322 ; Palmer v. Ins. Co. 44 Wis. 201 ;
Blood v. Hardy, 15 Maine, 61; Adams v. McFarlane, 65
Maine, 1525 Wiggin v. Gloodwin, 63 Maine, 389.

A. R. Savage and H. W Oakes, for the defendant.

As to third parties, one person may bind another by his acts.
as agent:

1st. When he has actual authority, to do such acts.

2d. When, not having such authority, he is allowed by
another to act in such a manner that the third party may
reasonably suppose him to have authority. This carries the law
of implied agency to its fullest extent. Parsons on Contracts,
vol. 1, page 40; Story, Agency, § 127 ; 61 Maine, 539. .

Holman certainly did not have actual authority to act as agent
of the defendant.

The public laws of 1862, ¢. 115, § 1, incorporated without

change in the revisions of 1871 and 1883, provide that “an
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agent authorized by an insurance company, whose name shall be
borne on the policy, shall be deemed the agent of the company
in all matters of insurance,” &c.

In this action the name of the broker, D. Horace Holman,
appears on the back of the policy —nowhere else —not as a
countersign in the body of the policy — with nothing, so far as
the evidence shows, to indicate that it was placed there as the
name of the agent of the company — indeed the defendant offers
to show that it was not there for that purpose, but merely as a
mfatter of office convenience.

Supposing for the purpose of this inquiry, that this is sufficient
#o bring the endorsement within the meaning of the statute, still
#the statute refers not to any person “whose name shall be borne
on the policy,” but to “an agent authorized by an insurance
«company, whose name, ” &c.

As we have said, Holman was not an “authorized agent.”

Are we then to conclude that the words * authorized by an
insurance company ” are a part of the definition of the word
“agent,” intended by the legislators creating the statute, or are
‘we to reject these words entirely, and consider only the words
“* whose name shall be borne on the policy ?7” 22 Pick. 571-573.

By this section, the person who may bind a company by his
acts was :

1st. An agent authorized by an insurance company “to
receive applications for insurance.

2d.  One authorized “to receive payments of premiums. ”

3d. One “whose name shall be borne on the policy. ”

We claim that all of thése conditions must exist in order to
-establish the extraordinary liability put upon a company by our
law. 1 Pick. 45; 4 Mass. 473; 5 Cushing, 461; 59 Maine,
433 ; 61 Maine, 539; 36 Mich. 131; Story’s Agency, § 73;
9 Peters, U. S., 607; 12 Hun. 321 ; 57 Maine, 138; 80 N.Y.
395 Walsh v. Hartford Fire Ins. Co. 73 N. Y. 5; 212 L.. C.
Jurist, 274; 12 Md. Law Rec. 123.

VireiN, J. The policy stipulated that it “shall be void if any
material fact or circumstance stated in writing has not been
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fairly represented by the insured, . . or if without the assent
in writing of the company, the situation of circumstances affect-
ing the risk shall, by or with the knowledge, advice, agency,
or consent of the insured, be so altered as to cause an increase
of such risks.”

The testimony showed that the application contained a mis-
representation as to the contiguity of other buildings; and that
an alteration of the building insured was subsequently made,
causing a material increase of the risk.

It was not controverted that the plaintiffs made their applica-
tion through one Holman, an insurance agent, believing him to
be the agent of the company; that he assumed to act as its
agent, wrote the application, sent it to the company with his
name as its agent upon it; that the company received it, acted
upon it, issued the policy in pursuance of it, wrote Holman’s
name upon the back of it, sent it to him for delivery and received
the premium through him. Thereupon the presiding justice
ruled that Holman was the agent of the company.

It was admitted that Holman knew of the misdescriptions in
the application written by him, and that the alterations were
made with his knowledge and consent. Whereupon the presid-
ing justice ruled that, notwithstanding the misdescriptions, the
company was bound; and that Holman’s verbal consent to the
alterations were obligatory upon the company, under the
statute.

We perceive no error in these rulings. To be sure, the mere
fact that Holman signed the application as agent, was not enough
to show him to be the company’s agent. Campbell v. Man.
F. Ins. Co. 59 Maine, 430. The defendant could not prevent
such an act on his part done in its absence. But that fact carried
home to the company’s knowledge by sending to it the applica-~
tion with his assumed official signature thereon, combined with
its subsequent acts, including the indorsing his name on the
policy, might well be construed by the plaintiffs as an official
recognition of his assumed character at common law, but also to.
bring his authorization within R. S., c¢. 49, § 18. Dunn v.
G. T. Railway, 58 Maine, 187; Ins. Co. v. McCain, 6
Otto, 84.
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The company could doubtless waive written assent to the
material alterations. Adams v. McFarlane, 65 Maine, 152;
Wood v. Poughkeepsie Ins. Co. 32 N. Y. 619. In the absence
of any known restrictions of authority, the agent could do the
same. It is common knowledge that the authority of an agent
comprises not what is expressly conferred, but also, as to third
persons, what he is held out as possessing. Hence the principal
is frequently bound by the act of his agent, performed in excess,
or even in abuse of his actual authority; but this is only true
as between the principal and third persons, who, believing, and
having a right to believe, that the agent was acting within the
scope of his anthority, would be prejudiced if the act was not
considered that of the principal. Barnard v. Wheeler, 24
Maine, 412, 418; Clark v. Metropolitan Bank, 3 Duer, 248.
This doctrine is established to prevent fraud and proceeds upon
the ground that when one of two innocent persons must suffer
from the act of a third, he shall sustain the loss who has enabled
the third person to do the injury. Story, Ag. § 127.

Of course when restriction of authority is brought home to
the knowledge of those with whom the agent deals, his acts in
excess of such restricted authority will not bind the principal.
Ins. Co. v. Wilkenson, 13 Wall. 222. Thus where one of the
express conditions of a policy was that “no officer, agent, or -
representative of a company shall be held to have waived any of
the terms and conditions of the policy, unless such waiver shall
be indorsed hereon in writing, ” it was held that this limitation
«of power of the agent to waive the conditions was brought to the
knowledge of the insured by the policy itself, and any attempted
waiver otherwise than therein stipulated, was not binding upon
the company. Wualsh v. Hariford F. Ins. Co. 73 N. Y. 5, 9.
“There is no such clause in the policy now before us.

According to the stipulation in the bill of exceptions, the entry
must be,

Defendant defaulted. Interest to be
added from January 22, 1883.

Prrers, C. J., Warton, Lieey, EMERY and Haskerw, JJ.,
concurred.
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CatHERINE E. CUrTIS vs. PORTLAND SAviNGs BANK.

Cumberland. Opinion March 5, 1885.

Savings bank deposits. Gift.

The plaintiff, by direction of her aunt four days before her death, took a
key from her bureau drawer, unlocked her trunk and took therefrom her
savings bank book, and thereupon the aunt said to the plaintiff: ¢“Now keep
this and if anything happens to me, bury me decently and put a headstone
over me, and anything that is left is yours.” Held, a donatio causa mortis,
coupled with the trust indicated.

ON REPORT.

Assumpsit for money had and received.

The writ was dated September 6, 1883. The plea was the
general issue.

The plaintiff' is the niece of Mrs. Jane McCue, deceased, and
brings this action to recover the balance due on the deposit made
by Mrs. McCue in her lifetime, in the defendant bank. The
plaintiff went with Mrs. McCue to the bank in March, 1878,
when, by her aunt’s direction, an officer of the bank made this
memorandum on the deposit book, “Sub. also to Cath. E. Curtis.”
Mrs. McCue retained possession of the deposit book and subse-
quently on various occasions both deposited and drew out money
on the deposit.

The plaintiff testified that “about noon on the 30th of May,
1883, a year ago. She [Mrs. McCue] called me to her and asked
me if we were alone; I told her yes. She said, ‘Go to the bureau
drawer and get the key.” I went to the bureau drawer and got
the key. She had two. She said, ‘Take that key and unlock
the trunk.” T unlocked the trunk and took the book to her.
She said, ‘Now, keep this and if anything happens to me bury
me decently and put a headstone over me, and anything that is
left is yours.” . .

“ Cross examined. Q. If I understand you, you say your
aunt said to you, ‘Take this book and if anything happens to me
bury me, pay my debts and whatever there is left is yours?’
A. Yes.”
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The plaintiff then took the book and kept it, and her aunt died
June 4, 1883. .

J. and E. M. Rand, for the plaintiff, cited : Davis v. Ney,
125 Mass. 590 ; Plerce v. Sav. Bank, 129 Mass. 4253 Hill v.
Stevenson, 63 Maine, 367 ; 3 Redf. Wills. ¢. 12 ; Parish v. Stone,
14 Pick. 198.

Ardon W. Coombs, for the defendant.

The law requires clear and unmistakable proof of the following
facts to sustain a gift causa mortis: 1. An intention on the part
of the donor accompanied by evidence, that this intention has
been perfected by anactual gift. 2. Delivery to the donee, who
must retain possession until after the decease of the donor. 3.
The donor must part with all interest in the property and domin-
ion over it, subject only to revocation if death does not ensue.
4. The donation must be made in contemplation of near approach
of death. 5. The gift must be so complete in form that no other
act is required to be done. Allen v. Polereczky, 31 Maine, 339 ;
Northrop v. Hale, 73 Maine, 66; Dole v. Lincoln, 31 Maine,
4225 Hatch v. Atkinson, 56 Maine, 324.

In the case at bar there was no “ clear and unmistakable proof”
of an intention to give the funds represented by the pass book.
Indeed the debts, funeral expenses, &c. of Mrs. McCue was first
to be paid. She retained an interest inconsistent with an inten-
tion to make a gift.

Virain, J. When the plaintiff, by direction of her aunt, took
the key from the bureau drawer, unlocked the trunk and took
therefrom the savings bank book, her aunt said: “Now keep
this, and if anything happens to me, bury me decently and put a
headstone over me, and anything that is leftis yours.” This, in
our opinion, constituted a gift causa mortis.

The former entry of, “subject also to Cath. E. Curtis,” which
the depositor caused the bank officer to make in March, 1878, in
her savings bank book, and also in the book of the bank, showed
that she then had in contemplation a gift to the plaintiff, but it
was not completed by delivery. Northrup v. Hale, 73 Maine,
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66. But on May 30, 1883, only four days before her death, the
declaration above quoted, accompanied by the manual delivery
of the deposit book, rendered unmistakable her intention. The
delivery was suflicient. FHell v. Stevenson, 63 Maine, 364 ;
Pierce v. Five Cents Sav. Bank, 129 Mass. 425 ; Tillinghast v.
Wheaton, 8 R. 1. 536.

Nor did the special qualification annexed to the gift defeat it.
This was only coupling the gift with the trust that the donee
should provide for the funeral of the donor. 2 Sch. Per. Prop.
(2d ed.) § 1955 Hills v. Hills,8 M. & W. is precisely in point,
and has been approved by the court in Clough v. Clough, 117
Mass. 85. See also Davis v. Ney, 125 Mass. 590. If there
are any debts, the plaintiff must see them paid. Pierce v. Five
Cents Sav. Bank, supra. ' )

Judgment for the plaintyf for the
amount due on bank book.

PerERs, C. J., WarTon, LiBBey, EMERY and HASKELL,
JJ., concurred.

George A. SmitH and others, executors,
vs.
Parrick McGrLiNcHY.

Cumberland. Opinion March 6, 1885.

Promissory notes. Illegal consideration.

The rule that the parties to a negotiable note are not competent witnesses to
prove that the note was given for an illegal consideration, is not applicable
to suits between the immediate parties to an illegal contract. The rule is
for the protection of innocent parties only. It is not applicable to a suit by
an indorsee against his immediate indorser, when the contract between them
is for an illegal consideration, nor to suits between their personal repre-
sentatives.

On exceptions from superior court.

Assumpsit by the executors of the indorsee against the
indorser of a promissory note of $400, dated at Lewiston,
February 23, 1878, payable in three months, signed by M. A.
Ward and Henry Hines.
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The plea was the general issue, with brief statement, that the
consideration of the claim sued was for intoxicating liquor sold in
violation of law, and to be sold in this state in violation of law.

At the trial, the testimony of the makers of the note was
admitted, tending to show, that the consideration for the note, and
the consideration for the indorsement from the defendant to the
plaintiff’s executor, was intoxicating liquor to be sold in this
state in violation of law. To the admission of this testimony
the plaintiffs alleged exceptions.

Snow and Payson, for the plaintiffs.

It is no defense to an action on a promissory note, that it was
given for illegal consideration, when the action is brought by an
indorsee who is the holder of the note for value and without
notice of the illegality. R. S., ¢. 27, § 56; Hapgood v.
Needham, 59 Maine, 443.

An indorsee is presumed to be a holder for value without
notice. Baxter v. Ellis, 57 Maine, 180; Kellogg v. Curtss,
69 Maine, 212; Collins v. Gilbert, 94 U. S. 753.

The makers of the note are not competent witnesses to overcome
this presumption. It is well settled that no man who is a party to
a note shall be permitted by his own testimony to invalidate it.
U. 8. v. Dunn. 6 Pet. 51; Davis v. Brown, 94 U. S. 426;
Bank v. Jones, 8 Pet. 12; Henderson v. Anderson, 38 How.
73 ; Saltmarsh v. Tuthill, 13 How. 229 ; Lincoln v. Fitch, 42
Maine, 468; 2 Dan’l Neg. Insts. (3 ed.) 247; 1 Greenl. Ev.
(13 ed.) 438, 439. See also Goodman v. Simonds, 20 How.
365 Farrell v. Lovett, 68 Maine, 326.

John J. Perry and D. A. Meaher, for the defendant.

Wavrron, J.  The exceptions must be overruled. The rule that
the parties to a negotiable note are not competent witnesses to
prove that it was given for an illegal consideration is not appli-
cable to suits between the immediate parties to an illegal con-
tract. It is for the protection of innocent parties only. Thus,
in Fox v. Whitney, 16 Mass. 118, in an action between the
personal representatives of the parties to a note, the court held
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that a surety on the note was a competent witness to prove the note
usurious, because the action was between the personal represent-
atives of the immediate parties to the illegal contract. And
this limitation of the rule was sanctioned in Thayer v. Crossman,
1 Met. 416, and the further limitation deduced from it, that the
rule does not apply when the note is not negotiated till after it
is overdue ; the reasoning being that, inasmuch as the indorsee
of an overdue note obtains no rights except such as were
possessed by the payee, and the rule not being applicable to a suit
by the payee, it could not be applicable to a suit by his indorsee.

In this case, the action is not based upon the contract created
by the note itself. It is upon the contract created by the ne-
gotiation and transfer of it. It is an action against an indorser.
And the true defense is, not that the note was given originally
for intoxicating liquors (although such seems to have been the
fact), but that it was negotiated and transferred to the plaintiff’s
testate for a like illegal consideration ; and it is the latter illegal-
ity, and not the former, that constitutes the true defense to the
action. And in such an action, so defended, the rule of exclu-
sion does not apply. Consequently, the objection to the
testimony of the makers of the note was not well founded, and
the exceptions must be overruled.

Exceptions overruled.

PetTers, C. J., VireiN, LiBpEY, EMERY and HaSkKELL, JJ.,

concurred.

CuarLeEs H. HopspoN anD WIFE vs. LIBERTY KILGORE.

Oxford. Opinion March 6, 1885.

Trespass. Sheep.

In trespass for damage done by the defendant’s sheep to the plaintiff’s close,
if it is admitted that the sheep were upon the plaintiff’s land, the burden is
upon the defendant to show some justification or excuse; and if they
entered from the highway, and no justification or excuse is shown for their
being in the highway, the plaintiff is entitled to damages.

ON RERORT.

Trespass quare clausum for damage done to plaintiffs
close in Waterford, in the month of April, 1882, by the defend-
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ant’s sheep. Damages claimed, fifteen dollars. The facts as
found by the court are sufficiently stated in the opinion.
Seward S. Stearns, for the plaintiffs.
C. A. Chaplin, for the defendant.

Warron, J. It being an admitted fact that the defendant’s
sheep were several times upon the plaintiff’s land within the
time mentioned in the declaration, the burden of proof is upon
the defendant to show some justification or excuse for their being
there. This he attempts to do by evidence that they escaped
from his own close into the plaintiff’s through a defective parti-
tion fence which it was the duty of the plaintiff to maintain.
The evidence upon this point is conflicting, and it is difficult to
say on which side it preponderates. There is no doubt that the
sheep sometimes entered upon the plaintiff’s close through the
piece of fence in question; but whether it was the duty of the
plaintiff or the defendant to keep that piece of fence in repair is
not so easily decided. And we do not find it necessary to decide
it; for we think the evidence fairly preponderates in favor of
the proposition that one or more times the sheep entered upon
the plaintiff’s premises from the highway ; and for these entries no
justification or excuse is shown. True, it may be, as contended
by the defendant’s counsel, that in these instances the sheep
first entered upon the plaintiff’s close through the piece of fence
in dispute, and then strayed from there into the highway,
and then back into the plaintiff's close, so that, if it was the
duty of the plaintiff to keep this piece of fence in repair, it was
his fault that they were in the highway. But of this we are not
satisfied. We think the evidence fairly preponderates in favor
of the proposition that the sheep were first in the highway
through the defendant’s fault, and then entered upon the plaint-
iff’s close from the highway ; and, for such an entry, as already
stated, there seems to be no justification or excuse. Our con-
clusion therefore is that the action is maintained, and that the
plaintiff’ is entitled to recover some damages.

Judgment for plaintyff for ten dollars damages.

Prrers, C. J., Virewy, Lissey, EMery and Haskein, JJ.,
concurred.
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RicHARD A. FRYE, Judge of Probate,
V8.
NataanieL B. CrockeTT and another.

Oxford. March 6, 1885.

Executorsbond. R. S, c. 64,8 9. Probate practice.

An executor’s bond which omits to require the principal to account upon oath
within one year is not conformable to statute.*

An action upon an executor’s bond which is not conformable to statute, cannot
be maintained in the name of the successor of the judge to whom it was
given.

ON REPORT.

An action in the name of the judge of probate on a bond given
to his predecessor in office, the condition of which was as follows :

“The condition of this obligation is such, that if the above
bounden Nathaniel B. Crockett, executor of the last will and
testament of Asa S. H. Wardwell, late of Rumford, in said
county of Oxford, deceased, shall make, or cause to be made, a
true inventory of all the real estate, and all the goods, chattels,
rights and credits of the testator, which are by law to be admin-
istered, which have, or shall come to his possession or knowledge,

* Revised Statutes, c. 64, § 9, reads as follows :—

Sec. 9. Every exccutor before entering on the execution of his trust shall give bond,
except when otherwise provided in the will, with sufficient sureties resident in the state,
in such sum as the judge orders payable to him or his successors conditioned in substance
as follows :

I. To make and return to the probate court, within three months, a true inventory of
all the real estate, and all the goods, chattels, rights and credits of the testator, which are
by law to be administered, and which come to his possession or knowledge.

II. To administer, according to law and the will of the testator, all his goods, chattels,
rights and credits.

III. To render, upon oath, a just and true account of his administration within one
year, and at any other times, when required by the judge of probate.

IV. To account, in case the estate should be represented iusolvent, for three times the
amount of any injury done to the real estate of the deceased by him, or with his consent,
between such representation and the sale of such real estate for the payment of debts, by
waste or trespass committed on any building thereon, or any trees standing and growing
thereon, except as necessary for repairs or fuel for the family of the deccased; or by
waste or trespass of any other kind; and for such damages as he recovers for the like
waste or trespass committed thereon.
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and return the same so made under oath, into the probate court
for said county of Oxford, within three months from the date
hereof, and shall administer according to law, and to the will of
the said testator, the same goods and chattels, rights and credits,
and all other goods and chattels, rights and credits of the said
deceased at the time of his death, or which at any time after
shall come to the possession or knowledge of the said executor;
And shall also pay, or cause to be paid, all the debts and legacies
of the said testator, unless the estate of said testator from some
unexpected event, should prove insufficient for the payment of
the same, in which event the said executor shall render upon
oath a just and true account of his administration and of his
proceedings therein within the time required by law, and at any
other times when required by the judge of probate for the time
being, for said county of Oxford, and pay and deliver any
balance, or any goods and chattels, rights and credits remaining
in his hands upon the settlement of said accounts of administra-
tion, to such person or persons as the said judge of probate by
his decree or sentence pursuant to law shall direct; and shall
also account, in case the estate should be represented insolvent,
for three times the amount of any injury done to the real estate
of the deceased by him or with his consent, between the time of
the representation of insolvency and the sale of such real estate
for the payment of debts by waste or trespass committed on any
building thereon, or on any trees standing and growing thereon,
except as may be necessary for repairs, or fuel for the family of
the said deceased, or by waste or trespass of any other kind,
and also for such damages as he may recover from any heir or
devisee of the estate, or other person, for the like waste or
trespass committed on any such real estate. Then the foregoing
obligation shall be void and of no effect, or otherwise shall abide
and remain in full force and virtue.

Nathaniel B. Crockett. [Seal.]

Samuel R. Chapman.  [Seal.]

Sylvanus S. Akers. [Seal.]

“ Signed, sealed and delivered in presence of J. L. Chapman.
“At a court of probate held at Paris, within and for the county
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of Oxford, on the third Tuesday of July, in the year of our Lord
eighteen hundred and sixty-three.
“The above bond is examined, approved, and ordered to be
recorded and filed.
E. W. Woodbury, Judge.
Recorded by J. S. Hobbs, Register.”

H. C. Davis, for the plaintiff, contended that the bond in suit
contains the conditions of an executor’s bond. R. S., c. 64, § 9.
It contains other conditions — that where the executor is resid-
uary legatee, § 10, and a condition applicable to administrators,
§ 19.

There is no condition in the bond in suit which is more
prejudicial to the obligors than the particular form prescribed by
statute, or but that may be rejected as surplusage.

Enocl Foster, for the defendants, cited; Probate v. Adams,
49 N. H. 152; R. S., ¢. 64, § 9; Hall v. Cushing, 9 Pick.
403 ; Prop’rs Union Wharf v. Mussey, 48 Maine, 311; Lord
v. Lancey, 21 Maine, 468; Cleaves v. Dockray, 67 Maine,
124 5 Poiter v. Titcomb, 7 Maine, 311.

Warroxn, J.  This is an action against one of the sureties
upon an executor’s bond, the other surety being dead, and the
action against the principal having been discontinued. One
objection to the maintenance of the suit is that it is brought in
the name of the wrong person; and, upon examination, we are
satisfied that this objection must be sustained.

It is settled law that an action upon an executor’s bond, not
conformable to statute, can be maintained only in the name of
the judge to whom it was given. Such a bond, being good only
at common law, can not be sued in the name of a successor.
The bond in suit, in this case, is not conformable to statute.
It contains omissions and additions. The principal in the bond
was not an administrator, nor a residuary legatee. He was the
executor named in the will, but no legacy was therein given to
him, residuary or otherwise. The bond required of such an
executor differs from that which is required of an executor who
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is a residuary legatee ; and it differs from that which is required
of an administrator. And the statute is precise with respect to
the form of each of these three kinds of bonds. And yet the
bond in this case does not conform to either of them. It omits
one important condition required of ordinary executors— namely,
that which requires them to account upon oath within one year —
and substitutes others which are applicable only to administrators
and executors who are residuary legatees. This will appear
upon inspection of the bond, and by comparing it with the
requirements of the statute. How such a form for a bond came
into existence, it is difficult to conceive. Very clearly, it is not
a statute bond ; and a suit upon it, if maintainable at all, can be
maintained only in the name of the judge to whom it was given.
This suit is not in the name of the judge to whom the bond was
given. It is in the name of a successor. Such an action is not
maintainable. Cleaves v. Dockray, 67 Maine, 118, and cases
there cited.
Plaintiff nonsuit.

PeTErs, C. J., Vircin, Lissry, EMERY and HaskeLr, JJ.,

concurred. '

Frances J. G. THoMpsoN
v$.
Wiriam T. HaLn, Judge of Probate.

Same vs. Isaac P. TIBBETTS.
Sagadahoc. Opinion March 6, 1885.

Probate practice. Guardian. Non compos. Certiorari. Prohilition.

A petition, addressed to the judge of probate, which alleges that the peti-
tioner is a friend of a person who has been adjudged by that court to be of
unsound mind and incompetent to manage his own affairs, or to protect his
rights, and that the person who was appointed guardian had refused to

" qualify for that trust, will give the probate court jurisdiction and authorize
the judge, after notice and hearing, to appoint another person as guardian
of the non compos.

O~ EXCEPTIONS and report.

The first case is a petition for a writ of certiorari to a judge of
probate to bring in the records of that court relating to the
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appointment of a guardian for the petitioner, and that the same
be quashed. The presiding justice ruled as a matter of law that
the writ could not be issued and dismissed the petition. To this
ruling the petitioner alleged exceptions.

The second case is a petition for a writ of prohibition in which*
it is asked that the person appointed her guardian may be pro-
hibited from acting as such. This case comes up on report.

The following is the petition to the probate court and the action
of that court thereon :

“To the honorable judge of the probate court for the county
of Sagadahoc, next to be holden at Bath, on the first Tuesday of
January, A. D. 1882.

“Joseph M. Trott respectfully represents that he isa friend of
Frances J. G. Thompson of said Bath who has been adjudged by
the honorable court to be of unsound mind and incompetent to
manage her own affairs, or to protect her rights, and that Orville
A. Robinson who was appointed guardian of the said Frances has
refused to qualify for said trust.

“ Wherefore he prays that letters of guardianship may issue to
Isaac P. Tibbetts, of Topsham, in said county, he being a suita-
ble persen to act as guardian aforesaid.

Joseph M. Trott.”

“State of Maine. Sagadahoc, ss. Probate court, January
term, A. D. 1882,

“On the foregoing petition, it is ordered, that the said Frances
J. G. Thompson be cited to appear at a probate court to be held
at Bath, within and for said county, on the first Tuesday of
February, 1882, at ten o’clock in the forenoon, and show cause,
if any she has, why the prayer of said petitioner should not be.
granted, by serving her with a true and attested copy of the
foregoing petition, with this order thereon, fourteen days prior
to the holding of said court.

Wm. T. Hall, Judge.”

[Service was duly made and proved.]

“State of Maine. Sagadahoc, ss. Probate court, February
term, A. D. 1882,

VOL. LXxXvIr. 11
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“On the foregoing petition, it is decreed that the said Frances
J. G. Thompson is of unsound mind and incompetent to manage
her own estate or to protect her rights; and it is also decreed,
that Isaac P. Tibbetts, of Topsham, be appointed guardian of
*said Frances J. G. Thompson, and that he give the bond required
by law in the sum of one thousand dollars before entering on the
execution of said trust.
[Seal.] W.T. Hall, Judge.”

“ A true copy. Attest,
Cyrus W. Longley, Register.”

W. Gilbert, for the petitioner.

The petition of Trott does not recite the previous proceedings,
or claim to engraft itself upon them. It undertakes to state a
cause why the court should take jurisdiction and appoint. DBut
it fails to make any case of jurisdiction under the statute. R.S.,
1871, ¢. 67 § 4; Overseers v. Gullifer, 49 Maine, 360.

Such being the case, the petitioner, who in point of fact,
though ignorant of law and legal rights, is no more non compos
than three quarters of the people, petitions to quash the record
by certiorari.

In this she is met by an opinion of Chief Justice SHaw, in
Peters v. Peters, 8 Cush. 529. In view of the great ability of
that learned judge, we may fairly impute the labored argument
of the opinion to a desire to defend the court against all possible
imputation of error in a matter, where the court evidently had
no power of relief from erroneous adjudication. Certainly it
needed no labor of argument to show that in a case of probate
jurisdiction, an error in allowing a will which ought to have been
rejected cannot be corrected by this process.

Counsel further cited: R. S., ¢. 77, § 5; Harriman v. Co.
Com’rs, 53 Maine, 88 ; Bushop of Chichester v. Harward, 1 T.
R. 650.

C. W. Larrabee and A. N. Williams, for the respondents,
cited: Cooper, Petitioner, 19 Maine, 260 ; Constitution, Art.
6, § 7; Sturtevant v. Talliman, 27 Maine, 82; 3 Bl. Com. 66,
67, 1125 Peters v. Peters, 8 Cush. 529; Simpson v. Norton,
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45 Maine, 281; Pierce v. Irish, 31 Maine, 254; Clark ~.
Pishon, 31 Maine, 503 ; McLean v. Weeks, 65 Maine, 411
Roderigas v. East River Sav. Inst. 63 N. Y. 460; 1 Bouvier’s:
Law Dict. 391; Washburn v. Phillips, 2 Met. 296 ; Grant v..
Gould, 2 H. Bl. 100; The People v. Seward, 7 Wend. 518.

DanrortH, J. The first named case is a petition for a writ of”
certiorar? to issue to the probate court for the county of Sagada--
hoc asking that its records relating to the appointment of a.
guardian for Frances J. G. Thompson be quashed.

The second case is a petition that the guardian so appointed:
be prohibited from the further exercise of his duties as such.

In Peters v. Peters, 8 Cush. 529, Suaw, C. J., in a very able-
and exhaustive opinion held that the supreme court of Massachu--
setts was not authorized under the statutes of that commonwealth,
to issue a writ of certiorari to the probate court in any case..
The reasoning of that opinion will apply equally well to the law-
of this state and seems to be conclusive in favor of the conclusion.
there reached. It is true that the case then under consideration
differed materially from that now before this court, and the:
authority of the court to issue such a writ was not necessary to-
the disposal of the case, yet the argument is none the less.
convincing.

But if the court were authorized to issue such a writ we are-
satisfied that there is no such error in the records in question as.
to require it.

The objection raised here is that the record of the proceedings:
under which the guardian was appointed does not show jurisdic~-
tion in the court so appointing. Were the petition of Joseph.
M. Trott the initiative of the proceedings complained of the:
objection would be, clearly, well founded. Overseers v. Gullifer,.
49 Maine, 360. But such is not the case. It is true that the
previous proceedings are not incorporated into this petition..
Nor is that necessary. It does refer to them. It is addressed
to the “judge of probate for the county of Sagadahoc.” It
alleges that the petitioneris a “friend of Frances J. G. Thompson
who has been adjudged by the honorable court to be of unsound
mind and incompetent to manage her own affairs, or to protect
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her rights, and that Orville A. Robinson who was appointed
guardian of said Frances has refused to qualify for said trust.”
Here is a direct reference to the prior proceedings of the court,
and to proceedings which were unfinished and still upon the
docket of the court, for they could not be finally disposed of
until the appointee had not only accepted but qualified by giving
the required bond. Here was a sufficient description to enable
the court to identify its own unfinished record and to the res-
pondent notice of the adjudication of the unsoundness relied
upon. The petition of Trott was not therefore the commence-
ment of a new process, but tle continuation of one already
pending. Upon examining these prior proceedings no defect is
found in them, none has been pointed out or claimed to exist.
Both sides rely somewhat upon R. S., 1871, c¢. 67, § 23, revision
of 1883, c. 67, § 26, giving the probate court authority to
appoint a new guardian in case of the death, resignation, or
removal of the guardian, “ without further intervention of the
‘municipal officers.” But this section is not applicable. Here is
meither a death, resignation or removal. That could be only after
the guardian had been legally qualified and the proceedings
finished. Here was a refusal to accept, leaving the proceedings
unfinished, the purpose in view unaccomplished. If Robinson
had been present and declined the appointment when made, there
«car be no doubt that the respondent being present, the court
«could have appointed another person. It can make no difference
that this case was continued one or more terms to await the
Tesult, except perhaps the necessity of giving a new notice, as
was done here, for it would be proper that the respondent should
be heard as to the person to be appointed as well as upon the
-question of the necessity of appointing any one. In either case
the decree as to unsoundness already made is the foundation of
‘the appointment.

It is true that the last decree is informal and of itself insuf-
ficient. So far as it relates to the unsoundness of the respondent,
it is unauthorized by the petition. 'That does not ask for any
inquiry into that question. It simply alleges that she has
already been decreed unsound in the language of the statute
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authorizing the appointment of a guardian; that the attempted
appointment had failed by reason of non acceptance, and asks that
the work may be completed by the appointment of another.
That part of the decree which is in conformity with the petition,
and which has a legal basis to rest upon, cannot be made invalid
by another part which is not authorized, and which is not
necessary to a disposition of the case.

The result is, the records of the probate court taken as a
whole so far as they relate to this case, show that the guardian
has been legally appointed, and therefore neither the writ of
certiorari nor prohibition can be granted.

Exceptions in petition for certiorari overruled.
Petition for prolibition denied.

PerErs, C. J., WartoN, Lissey, EMERY and Fosrer, JJ.,
concurred.

LemueL CoorBroTH vs. MAINE CENTRAL RaiLroap CoMPANY.
Cumberland. Opinion March 7, 1885.

Master and servant.

It is the well settled law that a servant of mature age and common intelligence,
when he engages to serve a master, undertakes, as between himself and
master, to run all the ordinary and apparent risks of the service.

On exceptions to the ruling of the court in overruling defend-
ant’s demurrer to the plaintiff’s declaration.

8. C. Strout, H. W. Gage and F. 8. Strout, and N. and
H. B. (Cleaves, for the plaintiff.

The question presented by this writ and demurrer, is whether
the master, who has full knowledge of the perils of a service,
and orders his servant to dangerous work, of the danger of
which he is ignorant, both from inexperience and from reliance
upon the superior knowledge of the master, is liable for an
injury received by the servant in such employment, when he is.
without fault, and acting carefully.

This court say, in Buzzell v. Laconia Man. Co. 48 Maine,,
116 : “The superior intelligence and determining will of the
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master demand vigilance on his part that his servants shall
neither wantonly nor uegligently be exposed to needless and
unnecessary peril. The servant has no general control. He is
the actor. The master is the director. The one commands, the
other obeys.” “His service is compulsory from the pressure of
want.” “He has a right to presume that all proper attention
shall be given to his safety, and that he shall not be carelessly
and needlessly exposed to risks not necessarily resulting from
his occupation. ”

These remarks apply to the case at bar.

It has been held that an employer who takes an inexperienced
man into a dangerous place without apprising him of the risks
of the employment, and without warning him of his danger, is
liable in case of injury. Parkhurst v. Johnson, (Mich.)
reported in 16 Reporter, 19,

The same doctrine is held in Union Man. Co. v. Morrissey,
(Ohio), 22 Amer. Law Reg. 574; Miller v. R. R. 17 Fed.
Rep. 67; Elmer v. Locke, 135 Mass. 579; Ryan v. Tarbox,
135 Mass. 207.

It is a question for the jury, not matter of law, whether the
master is negligent when the risk was incurred by direction of
the master to do the act in a manner unnecessarily dangerous, as
in this case. Clarke v. Holmes, 7 Hurl. & N. 949 ; Greenleaf
v. R. R. Co. 29 Iowa, 14; Patterson v. R. R. Co. 76 Penn.
St. 389; Ford v. R. R. 110 Mass. 240 ;. Hough v. R. R. 100
U. 3. 215; Mulvey v. R. R. Locomotive Co. 14 R. 1. 204.

Upon the facts alleged, we are entitled to the judgment of the
Jjury, whether negligence is iniputable to the defendants, and
whether, under all the circumstances, the plaintiff was in the
-exercise of due care. Ryan v. Tarbox, 135 Mass. 207; Snow
v. B. R. 8 Allen, 441; Huddleston v. Lowell Machine Shop,
106 Mass. 2823 Whittaker v. Boylston, 97 Mass. 273 ; Coombs
v. Cordage Co. 102 Mass. 572 ; Hough v. R. R. 100 U. S. 215.

It follows that the demurrer is not well taken.

Drummond and Drummond, for the defendant, cited:
Gavett v. M. & L. R. R. Co.16 Gray, 501; Todd v. O. C. .
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R. R. Co. 3 Allen, 18; Gahagan v. B. § L. R. R. Co. 1
Allen, 187; Grows v. M. C. R. R. Co. 67 Maine, 100;
Lawler v. A. R. R. Co. 62 Maine, 463; Day v. S. & D. R. R.
Co. 42 Mich. 523, (2 A. & E. cas. 126) ; L. R. R. R. Co. v.
Dugfey, 35 Ark. 602, (4 A. & E. Cas. 637); G. & C. R. R.
Co. v. Bresmer, 94 Penn. 103, (4 A. & E. Cas. 647); L. S.
R. R. Co. v. McCormick, 74 Ind. 440, (5 A. & E. Cas. 474) ;
Ballou v. C. & N. R. R. Co. (Wis.) 5 A. & E. Cas. 480;
P. R. R. Co. v. Sentimeyer, 92 Penn. 276, (5 A. & E. Cas.
508) ; Howland v. M. R. R. Co. (Wis.) 5 A. & E. Cas.
578; G. R. R. Co. v. Lempe, (Texas) 11 A. & E. Cas. 201 ;
Coombs v. N. B. Cordage Co. 102 Mass. 572; Cayzer v.
Taylor, 10 Gray, 274; Huddleston v. Lowell M. Works, 106
Mass. 2825 Arkerson v. Dennison, 117 Mass. 407 ; Buzzell v.
Laconia Mg Co. 48 Maine, 113; Shanny v. Androscoggin
Mills, 66 Maine, 427; M. R. R. Co. v. Haley, 25 Kansas,
35, (5 A. & E. Cas. 594); Snow v. H. R. . Co. 8 Allen,
441; Kenney v. Shaw, 133 Mass. 5013 Sullivan v. India Co.
113 Mass. 396 3 Hill v. Gust, 55 Ind. 455 St Louvs v. Valirius,
56 Ind. 511; Thompson v. C. B. R. Co. 18 Fed. Rep. 239;
2 Thompson, Neg. 994, 1009 ; Hathaway v. M. C. R. R. Co.
12 Am. & Eng. R. R. Cas. 249, see note; 1. B. & W. R. v.
Flanigan, 77 11l. 365; F. W. R. R. Co. v. Gildersleeve, 33
Mich. 133; Walsh v. St. P. & D. R. R. Co. 2 Am. & Eng.
R. R. Cas. 144. )

LieBEY, J. It is the well settled law that a servant of mature
age and common intelligence, when he engages to serve a master,
undertakes as between himself and master, to run all the ordinary
and apparent risks of the service. This rule is so well and
uniformly settled that no citation of authorities is needed.

There are exceptions to this general rule, but the facts averred
in the plaintiff’s declaration do not take the case out of it. The
allegations are, in substance, that on the fifteenth day of
October, 1879, he was, and for a long time prior thereto had
been, in the employment of the defendants, and for three weeks
prior thereto had been stationed at the transfer station near
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Portland, and required to throw into the train of the defendants
going east by said station, mail bags, while the train was in
motion, “ which service, as was well known to the defendants
and not well known to the plaintiff, was a dangerous service,”
and on said fifteenth day of October, while in the performance of
that service in carefully attempting to throw the mail bags into
the mail car while the train was in motion passing said station,
he was thrown down under the train and was injured.

Here are no allegations of any unusual or extraordinary occur-
rences on that oceasion, or of any unusual danger that caused the
plaintiff to fall, but at best for him his fall and injury were
caused by the ordinary and apparent dangers of the service —
apparent to any man of ordinary capacity for such service.
True, it is alleged that the service “as was well known to the
defendants and not well known to the plaintiff, was a dangerous
service, ” but it is not alleged that the defendants did not inform
the plaintiff that the service was dangerous — such an allegation
is necessary to show the defendants in fault. The fact cannot be
implied from the allegation that the dangers were not well known
to the plaintiff. But we feel clear that in this case such an
allegation would not help the plaintiff. The dangers were as
apparent to the plaintiff as to the defendants. If the plaintiff
did not understand them when he commenced the service, he
had been performing it for three weeks, with all the dangers
apparent every time he threw the bags into the car, without
protest or complaint; and by so doing must be held to have
taken upon himself the hazards which caused his injury.
Shanny v. And. Mills, 66 Maine, 420; Yeaton v. Boston &
L. R. Company, 135 Mass. 418; Hathaway v. Mick. Cen.
. R. Co.12 A. & E. R. R. Cases, 249; Thompson on Neg.
p- 976, § 7.

Exceptions sustained. Demurrer
sustained. Declaration bad.

Perers, C. J., WarLron, VirciN, Emery and HasgEeLL,
JJ., concurred.
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SamueL F. MosHER vs. JOHN VEHUE.
Franklin. Opinion March 9, 1885.

Timber cut on mortgaged premises. Replevin.

Timber trees wrongfully cut by the mortgagor, or a stranger, may be taken
and held by the mortgagee, or any one claiming under him; and neither the
one who cut the trees, nor one who has purchased the trees of him, can
maintain replevin for them.

ON EXCEPTIONS.

Replevin for a quantity of peeled hemlock logs.

The trees were cut and peeled by the husband of the mort-
gagor of the land in possession, and sold to the plaintiff. The
mortgagee gave no permission for cutting the timber and subse-
quently assigned the mortgage and mortgage debt to the
defendant.

The presiding justice ruled that the assignment of the mort-
gage carried with it the lumber in controversy, and that this
action .could not be maintained and directed a verdict for the
defendent.

To this ruling the plaintiff alleged exceptions.

H. L. Whitcomb, for the plaintiff contended, that the assign-
ment of the mortgage to the defendant did not pass the title to
the logs in controversy. That the mortgagee could maintain
trespass against the mortgagor for the value of the trees cut or he
could recover the property; and that the assignment of the
mortgage took the real estate as it then existed, and did not
assign any right of action for a trespass previously comnitted.
Counsel cited: Gore v. Jenness, 19 Maine, 53 ; Savings Bank
v. Barrett, 122 Mass. 172 ; Merritt v. Harris, 102 Mass, 326 ;
Durgin v. Busfield, 114 Mass. 492.

S. Clifford Belcher, for the defendant, cited: Hills v. Eliot,
12 Mass. 26.

Warton, J.  We think the ruling in this case was correct.
There can be no doubt that when timber trees are wrongfully cut
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upon mortgaged premises by the mortgagor or a stranger, with-
out the consent of the mortgagee, the latter is entitled to take
and hold possession of them. And we think it is equally clear
that if the mortgagee assigns his mortgage, the assignee has the
same right in this particular which the mortgagee before had;
and that, as against the mortgagee or his assignee, neither the
wrong doer, nor a purchaser from him, can maintain replevin for
timber so cut. Such in effect was the ruling in this case. We
think the ruling was correct. Smith v. Goodwin, 2 Maine,
173; Gore v. Jenness, 19 Maine, 53; Page v. Robinson, 10
Cush. 99.
Exceptions overruled. Judgment
on the verdict.

Perers, C. J., Vircin, LiBBEY, EMERY and HAskEeLL, JJ.,
concurred.

HerBeERT Brake vs. A. E. WiNG.

Kennebec. Opinion March 12, 1885.

Writs returnable at superior court. R. 8., c. 77, § 69.

A writ dated August 22, 1883, was made returnable at the February term, 1884,
-of the superior court, Kennebec county. Held, that it should have been made
returnable at the September or December terms, 1883, of that court, under
R. S., ¢ 77, § 69.

O~ EXCEPTIONS from superior court.

Debt to recover from the defendant a penalty of five hundred
dollars for his failure to publish the statement required of him
as treasurer of Oakland Manufacturing Company by the pro-
visions of R. S., 1871, c. 48, § 8.

The opinion states the facts.

J. H. Potter, for the plaintiff.
A. C. Stilphen, for the defendant.

Per Curiam. By the actof 1878, ¢. 10, § 6, nowR. S., ¢. 77,
§ 69, “actions (in the superior court for Kennebec county) shall

.
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be made returnable at one of the next two terms, begun and held
after the commencement thereof.” This action was commenced
August 22, 1883. The next two terms of the superior court
thereafter were begun and held in September and December,
1883. The action should have been made returnable at one of
those two terms. It was made returnable to the February term,
1884. This was against the command of the statute, and the
action should have been dismissed according to defendant’s
motion filed on the first day of the return term.

FExceptions sustained. Action to be dismissed.

James Low, in equity, vs. Fraxcrs Low and others.

Kennebec. Opinion March 17, 1885.

Will. Legacy. Conditions.

‘Where a testatrix in her will gave to a son one undivided tenth of her estate
with this provision, ¢the same to be endorsed on a note given by him to my
daughter Emily aforesaid, in the year 1878.” Held, that it was the duty of
the executor to appropriate the legacy to the payment of such note, and pay
the residue only, if any, to the legatee.

ON APPEAL.

Bill of interpleader by the executor of the will of Mary Jane
Low of Clinton against Francis Low, James W. Sylvester and
Emily L. Chase, to obtain the instruction of the court to whom
he shall pay the legacy and bequest to said Francis Low. James
W. Sylvester claimed it by virtue of an assignment from the
legatee dated December 20th, 1881, and he and Emily L. Chase,
had each demanded of the executor the amount of the legacy.

Francis Low and James W. Sylvester, on the one side, and
Emily L. Chase, on the other, were ordered and decreed to inter-
plead, and thereupon filed their several pleas claiming the fund.
The case was heard on the pleadings and proof; and a decree
was entered by the court in favor of Low and Sylvester. From
this decree Emily L. Chase appealed to the law court.

Other material facts stated in the opinion.
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Edmund F. Webb and Appleton Webb, for Emily L. Chase,
appellant, cited: Swasey v. American Bible Soc. 57 Maine,
524; Tappan v. Deblois, 45 Maine, 122; Nason v. Flirst
Church, 66 Maine, 105 ; Richardson v. Knight, 69 Maine, 288 ;
Pettingill v. Pettingill, 60 Maine, 412; Nutter v. Vickery, 64
Maine, 490; Paul v. Compton, 8 Ves. 379; Dashwood v.
Peyton, 18 Ves. 41; 2 Pomeroy’s Eq. § § 1014, 1013, 1048,
1051, 1058, 1080 ; 1 Perry, Trusts, § § 112, 223 ; Harding v.
Glyn, 1 Atkyns, 469 5 Pushman v. Filliter, 3 Ves. 9 ; Brunson v.
Hunter, 2 Hill, Ch. (S. C.) 490 ; McRee v. Means, 34 Ala. 349 ;
Dresser v. Dresser, 46 Maine, 48 ; Ewrickson Willard, 1 N. H.
217; Cruwys v. Colman, 9 Ves. 320 ; Rogers v. Jones, 8 N. H.
264 ; Farnsworth v. Childs, 4 Mass. 637.

Brown and Carver, for appellees.

It will be noticed that this note has matured into a judgment
and it is therefore functus officio. Hence the language of the
will cannot be complied with and produce any good. It would
be an idle ceremony to indorse said legacy upon a note which
has passed into a judgment. Another suggestion,— in appellant’s
name a suit was brought on this note against Francis Low in
which James was summoned as trustee. The theory then was
that James held this legacy as belonging to Francis and not to
her. Did she not waive her right to this fund under the will by
bringing that suit?

Now as to the construction of the bequest. To give anything
to a person ex vi terimini carries with it the right to have and
enjoy it. To hold an object of gift up before a person and say,
“I give this to you,” and then inform that person that he cannot
have or enjoy it, but that it shall be received and enjoyed exclu-
sively by another cannot be called a gift. A gift must contemplate
some enjoyment of the subject of the gift by the donee.

Hence if his mother intended to make Francis a gift of any
portion of her estate, she intended that he should receive and
enjoy it. She could not have intended to tantalize him. The
only purpose of testatrix by the provision to endorse the same
on the note was to suggest to the legatee the use to which
she desired he should put the legacy. If she intended it as
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mandatory on the legatee she would have made use of apt words
to make her intention plainer. 4 Kent’s Com. 145.

If intended to be mandatory it would be repugnant to the gift
and void. Blacksione Bank v. Davis, 21 Pick. 42; Gleason
v. Fayerweather, 4 Gray, 348 ; 2 Dane’s Abr. 22; 5 Ves. 460 ;
10 Ves. 265; 1 Ves. 286; 3 Ves. 324; 4 Kent, Com. 131-143
4 Simons, 141 ; Coke on Lit. 227 a; 18 Ves. 56 ; 1 Denio, 450;
Bacon’s Abr. Tit. © Conditions ;” 4 Sandf. 36; 2 Ohio, 380; 38
Maine, 18; 2 Redf. Wills, 228 and notes; 29 Mich. 82 ; 2 East.
147.

Emery, J. In order to ascertain what a testator intended by
any clause in his will, courts will place themselves so far as
practicable, in his position, and look at matters as they appeared
to him. They will endeavor to discern his probable motives,
objects and desires, and so ascertain what he was thinking to
effectuate by his will. His leading purpose, as indicated by-his
words construed with reference to all the attending circumstances,
is to have sway unless some rule of law forbids.

Without giving our analysis of the testimony which is rarely
advisable in a judicial opinion, we gather from the testimony and
the will, the following facts. The testatrix and her husband had
four children. One of these, Francis Low, Jr. was something of
a spendthrift, and was in a chronic state of indebtedness. He
had received many advances from his father, amounting, accord-
ing to his written acknowledgment to at least fifteen thousand
dollars. In 1878 he applied to his father for a gift of five
hundred dollars, but was refused on the ground he already had
more than his share. His sister Emily then loaned him five
hundred dollars and took his note therefor. Francis claims the
money really came from his father, and was not Emily’s, but we
regard this as immaterial. He received five hundred dollars, and
gave his note forit. It wasa debt he owed, and was represented
by that note, no matter who was the real creditor. In 1879, the
father bought his peace of Francis and took a sealed release of
all claims upon his estate. We think the above facts were known
to the testatrix, when she made her will in February, 1880, and
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that the five hundred dollar note appeared to her as a debt due
to Emily from Francis. The father died May, 1881.

In her will the testatrix, Mary Jane Low, of Clinton, gave to
her " beloved son, George Low,” five-tenths of her estate ; to her
“beloved son, James Low,” two undivided tenths ; to her “beloved
daughter, Emily Chase,” two undivided tenths, and to her
“ beloved son, Francis Low, Jr. of Clinton, aforesaid, one
undivided tenth of my estate, the same to be endorsed on a note
given by him to my daughter Emily, aforesaid, in the year1878.”
This one-tenth, as the bill alleges, amounted to about five hundred
dollars, the fuce of the note. She gave nine-tenths to the other
three children, two of them residing in distant states. She gave
only one-tenth to Francis who lived in the same town with her,
and whose natural share would have been more than twice as
much. She gave the nine-tenths absolutely. She gave the one-
tenth for a specific purpose, to be endorsed on a note given by
the. legatee. She evidently thought, from past experience, it
would be of little use to leave any property to Francis. It
would soon be spent or taken by his creditors. She wanted the
debt to her daughter to be paid however. That was her leading
purpose. A subsidiary purpose was to give Francis the benefit
of the surplus, if any.

It is the duty of the executor to effectuate that purpose. The
executor is not only to administer the estate, but to execute the
will of the deceased, when that will is ascertained. Were the
devise to Francis, with the added dirvection that the amount be
paid into a bank to his credit, the executor could pay it into the
bank and thereby discharge himself. Were there a similar
devise with the added direction that the amount be converted
into U. S. bonds, the executor could so do. Here the command
is that the amount be paid on the note— that is, paid to the
holder of the debt to the credit of Francis. That would be a
payment to Francis. He would have the benefit of it. It would
be a meritorious disposition, and the disposition intended by the
testatrix. ‘

We know no rule of law that forbids the executor to carry out
this purpose of the testatrix. The counsel for Francis contends
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that the devise is in fee and that any limitation is void. Tt is
true that a proviso that the property shall not be aliened, or
shall not be liable for the devisee’s debts, has been often held
void, as inconsistent and contrary to public policy. Here there
is no such restraint. The devise is not unconditional in the first
instance, with a subsequent illegal restriction. The testatrix
has not undertaken to tie up the property from alienation, nor
to devote it to any illegal purpose. The authorities cited do
not apply.

There are more than precatory words in the devise, though
such words from one having power to command what shall be
done with his property, amount to a. command that should be
obeyed. Dashwood v. Peyton, 18 Ves. 41; Pushman v.
Filliter, 3 Ves. 8. In Erickson v. Willard, 1 N. H. 217,
there was a devise of all the estate in fee to J. W., the executor,
with this clause, I desire that the said J. W. should, at his
discretion, appropriate a part of my estate aforesaid, not exceed-
ing fifty dollars a year, to the support of the widow, M. E.,” &c.
Assumpsit was brought against the legatee, who was also execu-

tor, and recovery was had upon the ground there was a trust
for M. E.

Our conclusion in this case is, that the amount of the note
should be paid by the executor to the owner of the note, or the
judgment recovered thereon, that being the intent of the
testatrix. The costs in the suit on the note have been added
since the death and are not to be paid by the executor. The
balance of the one-tenth, if any, is to be paid to Sylvester, the
assignee, who can stand no better than his assignor. The com-
plainant’s costs are to be paid out of the estate of the testatrix.

Decree of interpleader affirmed. Decree in
Javor of Sylvester reversed. Decree (o
be made in accordance with this opinion.

PetERs, C. J., WarToN, DanrorTH, LiBBEY and FosTER,
JJ., concurred.
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ABBY C. PHILBROOK vs. HikAM CLARK.

Kennebec. Opinion March 17, 1885.

Mortgage debt. Presumption of payment.

The presumption of payment of a mortgage debt, arising from the possession
of the mortgaged premises by the mortgagor, or his assigns, for more than
twenty years after the maturity of the debt, may be rebutted.

Where the holder of the mortgage permitted his mother, who was the mort-
gagor, and his sister, to whom the mother conveyed the equity, to occupy
the premises for more than twenty years, and he testified without contradic-
tion that the mortgage debt had not been paid, and that he permitted such
occupancy by his mother and sister because of the relationship. Held, that
the proof to rebut the presumption of payment was ample and explicit.

ON REPORT.

An action to foreclose a mortgage on a lot of land in Augusta.
W. P. Young, for the plaintiff.

8. and L. Titcomb, for the defendant.

Eumery, J. The demandant’s title is based on the mortgage
from Sarah Ladd to Nathan Weston, dated October 18, 1858, to
secure two notes of the same date, on one and two years respect-
ively. The tenant claims the mortgage debt is paid and relies
upon the presumption of payment, arising from the lapse of
more than twenty years from the maturity of the mortgage, to
wit. October 18, 1860, the writ heing dated September 27,
1883. The demandant offered evidence to rebut the presump-
tion and claims that it is rebutted.

The demandant was assignee of the mortgage, through mesne
assignments, and he put in evidence, the mortgage and both
notes secured thereby. George W. Ladd, a son of the mortgagor,
testified that he bought the mortgage of Weston, August 29,
1862, and held the mortgage and notes as his own till he
assigned them to his nephew in 1877, that he then held them for
his nephew till 1879, when they were assigned to the demand-
ant, his daughter, that he has been his daughter’s agent,
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and as such kept the mortgage and notes till produced at the
trial, that nothing has ever been paid on the notes, that his
mother lived on the premises till her death in 1874 or 1875, and
after her death his sister Mary lived on them, that he permitted
them so to do because they were his mother and sister. The
tenant claims under Mary. This testimony is uncontradicted,
and there was no other material testimony on this point. One
ground of presumption of payment growing out of lapse of time,
is that a man is always ready to enjoy his own. Whatever will
repel this, will take away the presumption of payment, and for
this purpose it has been held sufficient, that the party was insol-
vent, or a near relation. Wanamaker v. Buskirk, Saxton, (N. J.)
685; 23 Am. Dec. 755. Here the holder of the mortgage
from 1862, was the son of the mortgagor and the brother of
Mary. The son seems to have had control of the matter, and
he says the mortgage has not been paid, and that he permitted
his mother and sister to occupy the homestead without enforcing
payment. The proof to rebut the presumption should always
be ample and explicit. We think it is so in this case.

The tax title is not valid. The tax was assessed to * Estate
of Sarah Ladd.” Fairfield v. Woodman, 76 Maine, 549.
Indeed the claim by tax title is not insisted on.

Judgment for demandant.

Perers, C. J., WarLroNn, Danxrorra, LisBey and FOSTER,
JJ., concurred.

INHABITANTS OF BRIGHTON vs. INHABITANTS OF ST. ALBAXS.
Somerset. Opinion March 17, 1885.

Evidence. Paupess.

A casual remark, or expression of opinion of an overseer of the poor, not
connected directly with some official act, is not admissible evidence against
his town, upon the question of a pauper settlemeat.

ON EXCEPTIONS.
Assumpsit for supplies furnished one Joseph Cooley as a
pauper. The only question was the settlement of the pauper.

VOL. LXXVII. 12
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At the trial Levi E. Judkins, a witness for the plaintiffs,
testified that he was one of the overseers of the poor of Corn-
ville in 1869, and he met Joha L. Field, one of the overseers of
St. Albans, at a county convention held at Skowhegan, in the
summer of 1869, and complained to him of Lothrop’s (chair-
man of the overseers of St. Albans) treatment of him in the
matter of the supplies to Cooley, and complained that Lothrop
refused to give him any receipt for such supplies; that Field
replied “it was all right, that they were in hopes to get rid of
Cooley sometime.” To the admission of this testimony as well
as to other rulings which it is not necessary to state, the
defendants alleged exceptions.

- Walton and Walton, for the plaintiffs, cited : Weld v. Farm-
ington, 68 Maine, 301; Norridgewock v. Madison, 70 Maine,
174.

D. D. Stewart, for the defendants, cited: Corinna v. Exeter,
13 Maine, 321; Fairfield v. Oldtown, 73 Maine, 573 ; New
Bedford v. Taunton, 9 Allen, 207.

Eumery, J. The act of Sullivan Lothrop, one of the overseers
of the poor of St. Albans, in paying, or allowing to Cornville a
bill for supplies furnished the pauper, assuming him to have been
acting for the board, was properly admitted as evidence tending to
show the pauper’s settlement in St. Albans, though it was by no
means conclusive.  Weld v. Farmington, 68 Maine, 301;
FPairfield v. Oldtown, 73 Maine, 573. But the casual remark
of John L. Field, another overseer of the poor of St. Albans,
unconnected with any act, is not within the principle of those
cases. It is the acts, and not the words of the overseers, that
are evidence. Their words are only admissible evidence, when
accompanying their acts, and as part of their acts. Corinna v.
Fxeter, 13 Maine, 321. The letter which was admitted in
Fairfield v. Oldtown, supra, was written in the course of
official correspondence. Its statements were res gestae made
while transacting official business and as part of the business. It
was in the nature of a document.
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In the case before us there was no talk with Field about:
official business. The meeting with him was casual in a distant:
town. Judkins did not accost him to talk about the business..
He only complained of Lothrop’s treatment of him, and of the:
refusal to give him a receipt. He did not ask anything of
Field. Field did not assume to do anything. The business had:
been done. He only answered Judkin’s remark about his treat--
ment. He said “it (the treatment, the not giving the receipt):
was all right, that they were in hopes of getting rid of Cooley-
sometime.” This was the merest casual remark, unofficial, and!
unconnected with any act. It was simple opinion, and hearsay
at that. No authority has been cited for its admissibility, and:
we think its admission was an error, harmful to the defendant.
town of St. Albans.

FExceptions sustained.

PeTERS, C. J., Danrorta, VireIN, FosteEr and HASKELL,,
JJ., concurred.

JamEs WRIGHT
vs.
CorumBia Huntress and J. F. HorMmaN, trustee.

Somerset. Opinion March 17, 1885.

Trustee process. Insolvent law.

An assignment by the judge of the court of insolvency, of the insolvent:
debtor’s property to the assignee, dissolves all attachments made within.
four months prior to the commencement of insolvent proceedings, evem:
though the property would not come to the assignee in insolvency, and the-
proceedings were instigated by an adverse claimant for the express purpose:
of dissolving the attachment.

ON REPORT as to the liability of trustee.
The opinion states the material facts.
James Wright, for the plaintiff.

8. 8. Brown, for the trustee.

EmERrY, J. The attachment by this trustee process was made
August 13, 1881. The defendant filed his petition to be ad-
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judged an insolvent, October 4, 1881. He was adjudged an
insolvent. An assignee was appointed, and a deed of assign-
ment to him in due form according to § 68 of the insolvent
law, now R. S., c. 70, § 33, was made by the judge, November
1, 1881. By the express provision of that section, such an
assignment dissolved any attachment made within four months
before the commencement of the proceedings, and of course
dissolved an attachment made August 13, 1881. Attachment
by trustee process is dissolved as well as any other. Wilmarth
w. Richmond, 11 Cush. 463. The fact that the property
attached would not, upon dissolution of the attachment, pass to
the assignee, but to some adverse claimant, will not save the
attachment. Grant v. Lyman, 4 Met. 470.

The plaintiff urges that the insolvency proceedings were insti-
:gated by the trustee, and were begun for the express purpose of
«depriving him of his attachment, and so are void as to him, on
ithe ground of fraud. Whatever the motive, the proceedings
will have the same effect. Insolvency proceedings are usually
begun for the express purpose of dissolving attachments. In-
deed, that was the purpose of the insolvent law, to break up
attachments and other liens, and secure equal distribution.

Trustee discharged.

PEeTERS, C. J., WaLtoN, DanrorTH, LiBBEY and FOSTER,
Jd., concurred.

Samuer. WeEBB vs. CouNnty COMMISSIONERS.

Waldo. Opinion March 17, 1885.

Ways. Increase of damages. Report of committee. R. 8., 1871, ¢. 18, § 8.

‘The committee appointed under R. S., 1871, c. 18, § 8, to appraise damages in
case of location of ways are not required to make their report at the first
term of the Supreme Judicial Court next after appointment.

The report may be presented to the court when it is finally completed.

ON EXCEPTIONS.

Petition for increase of damages for land taken for a highway,
located by county commissioners, filed at the December term,
1882.
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At the April term, 1883, of the commissioners, a committee
of three was agreed upon and a warrant was issued to them.
At the October term, 1883, of the Supreme Judicial Court, a
return was filed with the clerk, signed by two of the committee.
The return remained in the hands of the clerk, signed by but
two of that committee, until the April term, 1884,

At that term, the presiding judge, against the respondents’
objections, allowed the other member of the committee to sign
the return. After the return had been signed by the third
member of the committee, the case was entered upon the docket,
and the presiding judge ordered the report accepted.

To the ruling allowing the return to be signed by the third
. member of the committee, and to the acceptance of the return by
the presiding judge, the respondents alleged exceptions.

Philo Hersey, for the plaintiff.

Wm. H. Fogler and George E. Wallace, for the defendants.

No report having been filed at the October term, 1883, the
court at that term, or at any subsequent term, should have
ordered the appeal dismissed. '

A report filed at a subsequent term is void and cannot be ac-
cepted. Belfast v. Co. Com. 53 Maine, 431; Windham,
Pet'rs, 32 Maine, 452.

“The legislature has not seen fit to make the prompt decision
of these appeals in any manner dependent upon the caprice,
carelessness or procrastinating disposition” of any committee or
party. The court has no authority to depart from the express
provisions of the statute, to give effect to unauthorized proceed-
ings. French v. Co. Com. 64 Maine, 583.

Emery, J. The question is whether the committee agreed
upon under R. S., 1871, ¢. 18, § 8, upon petition for increase
of damages for Lmd taken for roads, must make their report to
this court at the term next after their appointment, or at the
term next after their final decision. By § 13 of the same
chapter, the jury, (if no committee was agreed upon) were to.
view the premises, hear the testimony and the arguments of the:
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parties and their counsel, and render a verdict signed by all of
them, which was to be enclosed in an envelope with an endorse-
ment thereon stating the contents, and delivered to the officer
having charge of them, “who is to return it to the Supreme
Judicial Court at the next term thereof to be held in the same
county.” The officer clearly was to return it to the next term
after he received it, and the term meant is the term next after
the verdict is signed and sealed up.

After detailing what is to be done with the verdict in court
after it is returned, the same section provides, “If the matter is
determined by a committee, as provided in this chapter, their
report shall be made to the next term of said court held in the
same county.” The committee’s report was to be made no
earlier than the jury’s verdict was to be returned. We think
the language of the statute does not require either to be done at
the first term after the appointment.

In the matter of a committee appointed by the Supreme
Judicial Court in road cases, under § 38, the legislature ex-
pressly stipulated in words that the report should be made *“at
the next or second term after their appointment.” In providing,
ir the same chapter, for the report of the committee appointed
by the court of county commissioners, the words *after their
-appointment ” are omitted. The difference in the language is
noticeable, and we think there is an equal difference in the
intent.

Exceptions overruled.

PetERS, C. J., DANFORTH, VIRGIN, FOSTER and HASKELL,
JJ., woncurred.

GArRDNER F. DanrorTH vs. RueL S. CusHING.

Penobscot. Opinion March 17, 1875.

Deceit. Fraudulent representation. Action.

JAn action for deceit is not maintainable without proof of some actual loss
resulting from the deceit.

A representation that the plaintiff was to have the same right in a store that a
prior tenant had enjoyed, the prior tenant having occupied the store for
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years under an oral letting, is simplv a representation that the plaintiff was
to have a tenancy at will; and the fact, that the owner ejected him after
thirty days notice, gives him no right of action against the party making the
-representation.

ON REPORT.

Action for deceit. The opinion states the material facts.

H. L. Mitchell, for the plaintiff, cited: Nowlan v. Cain, 3
Allen, 261; Watson v. Poulson, 7 Eng. L. & Eq. 585 ;5 White v.
Merritt, 3 Seld. 352 ; Lewis v. Eagle Ins. Co. 10 Gray, 512;
Sharp v. Mayor, 40 Barb. 256 ; Milne v. Norwood, 28 Eng. L.
& Eq. 3735 Weatherford v. Fishback, 3 Sum. 1705 Pasley v.
Freeman, 3 'T.R. 515 Phillips v. Bush, 15 Iowa, 64 ; Randallv.
Trim, 37 Eng. L. & Eq. 275 ; Wright v. Roach, 57 Maine, 600.

Barker, Vose and Barker, for the defendant.

Eumery, J.  The evidence put in by the plaintiff makes out a
case briefly stated as follows: For years prior to April, 1881,
Daniel White had been carrying on a jewelry and fancy goods
business, as tenant at will only, in a store owned by Hollis
Bowman. Cushing, the defendant, had a small business in the
same store, as tenant under White. In March, 1881, Cushing
asked Danforth, the plaintiff, to help him buy out White, telling
him it was a grand good place for business, and they could make
some money there. They agreed with White to buy him out at
an appraisal. It was first proposed to take the business as
partners, but at the time of the purchase, they made a division
of the store, and the goods for a separate business. When they
came to the point of the payment to White, Danforth wanted the
lease of the store made certain, and proposed to go to Bowman
for a lease. Cushing told him, Bowman would not give a written
lease, but that he had seen Bowman and Bowman had agreed
they should have the same rights there as White. White, upon
being appealed to said all the occupants in the block owned by
Bowman were tenants at will only, and that Bowman’s word was
as good as a written lease. Thereupon, Danforth relying upon
Cushing’s assurance, that the matter of the lease was fixed all
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right, paid over his money, and took his share of the goods.
Danforth understood as Cushing knew, that Cushing had spoken
to Bowman in behalf of the two, and that they were to be
tenants in common to Bowman. In fact, however, Cushing had
only spoken for himself, and intended that Danforth should be
his tenant. Cushing and Danforth took possession of their
respective portions of the store about April 1. Soon trouble
arose, and Danforth applied to Bowman for a lease to him, or to
him and Cushing and was refused. Cushing verbally requested
Danforth to leave, but Danforth refused to go. July 1, follow-
ing, Cushing procurcd Bowman to give his father, James N.
Cushing, a written lease till April 1, 1882. Proceedings were
then begun in the name of James, but for the benefit of defend-
ant, to eject Danforth which failed (76 Maine, 114). Danforth
remained in the store a little overa year, when he was put out
by an officer on a writ of possession in favor of Bowman, against
James N. Cushing. Danforth offered to pay rent to Bowman
who refused to receive it, as he looked to Cushing only. Dan-
forth refused to pay Cushing after the first month, and has not
paid any rent since. Danforth’s business was Dbroken up, and
he became insolvent immediately after the ejectment. The
defendant’s evidence made out an entirely different cuase, but we
have need only to consider the plaintiff’s case.

The action is deceit, and the deceit mainly alleged, and relied
upon is the representation by Cushing that he had arranged with
Bowman for the two to have the same rights as White, to wit.
those of a tenant at will, whereas he had only arranged for him-
self to bave those rights. The representation in legal effect was
as to what estate in the store, Danforth was to have.

All the estate the plaintiff would have acquired had the repre-
sentation been true, was a tenancy at will, and he did obtain a
tenancy at will as it was. Upon the facts, as claimed by the
plaintiff, Cushing was a trustee of the estate for the plaintiff.
He held the tenancy in trust for the plaintift as well as himself.
He was estopped from denying plaintiff’s tenancy. Cushing v.
Danforth, 76 Maine, 114. Tbe plaintiff’s estate was of the
same legal value, whether he held directly of Bowman, or inter-
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mediately through Cushing, trustee. The extent of that estate
in either or any event, was thirty days. Had the representation
been true, the plaintiff would have had no legal assurance of
anything more. Bowman might have changed his mind at any
time. The plaintiff, in fact, had the use of the store for a year
after the first month, without paying any rent, and was finally
ejected by Bowman. He certainly obtained all he could have
recovered in law, had the representation been true. He there-
fore suffered from the misrepresentation no such loss as the law
can weigh, and hence cannot maintain this action of deceit there-
for. Pasley v. Preeman, 3 T. R. 51. If the after mis-
fortunes of the plaintiff were the direct result of his ejectment
by Bowman, they were very remote from the misrepresentation
of Cushing, made over a year before. Bowman had a right to
eject the plaintiff upon a proper process, had the representation
been true. The truth or falsity of that representation did not
affect Bowman’s nor the plaintiff’s legal rights in the store.
That Cushing induced Bowman to eject the plaintiff does not
save this action, which is only for the original deceit. If that
ejectment was illegal, the plaintiff must resort to other remedies,
and he has already sued the officer therefor. Danforth v.
Stratton, 77 Maine, 200,

The business proved unprofitable, but we do not understand
the plaintiti’s counsel to claim that Cushing’s statements, that the
business could be bought at a bargain; that it was a good place
for business ; that money could be made there, are actionable.
These were Cushing’s opinions only, and Danforth could have
seen White’s books, the case shows, and examined for himself.
Martin v. Jordan, 60 Maine, 532 ; Farrell v. Lovelt, 68 Maine,
326.

Plaintiff nonsudt.

Perers, C. J., DanrortH, VIRGIN, FosTER and HASKELL,
JJ., concurred,
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SamueL. W. LuQues and others, executors,
V8.
INEABITANTS OF DRESDEN and others.

Kennebec. Opinion March 17, 1883.

Wills. Devise.

A will contained a devise in these words: ¢Item. I give, bequeath, and
devise unto the town of Dresden, in the county of Lincoln, to have and to
hold forever in trust, and upon the conditions hereinafter stated, all my real
estate, situated in said town of Dresden, and all my meeting house property
in said town owned by me; also in addition to the above the sum of five
thousand dollars ($5000), provided that the said town of Dresden shall
create and establish a fund of three thousand dollars ($3000), to be known
as the Lithgow Pine Grove Cemetery Fund, to be kept in trast, and held in
trust by said town. The interest of which shall be paid annually to the
owners or proprietors of such cemetery forever, to be by them applied to
keeping the same in good order and condition, with a good fence around the
whole lot. Provided further, also, that twelve dollars ($12) of said interest
shall be expended annually for the purpose of decorating with flowers, &c.
for putting and keeping in perfect order and condition forever, the small lot
owned and occupied by my brother, Alfred G. Lithgow, and myself in said
cemetery. This legacy and devise, if accepted by said town of Dresden,
upon the conditions aforesaid, a copy of the vote of acceptance shall be filed
with my executors, on or before two years from the time of my decease.
Should any one of the aforesaid devisees or legatees refuse to accept the
devised estate upon the conditions named in said devise, then such part
together with the remainder of my estate, I then give, bequeath and devise
one-half to the said town of Dresden, and the remaining half to the city of
Augusta. Held:

1. That the testator intended to establish a fund of eight thousand dollars
and the real estate given, the income of which was to be appropriated to the
use of the cemetery named.

2. That the rejection of the real estate by the town of Dresden was a
rejection of the whole devise.

3. That the condition was one which could not legally have been per-
formed, for a town cannot, at its own expense, raise a fund even in part,
the income of which is to be appropriated as a gratuity to individuals, or a
private corporation.

4. The amount of this devise falls into the residuum which is to be equally
divided between the city of Augusta and town of Dresden.

5. The residuary legatees take the real estate as tenants in common and
the personal property in severalty.

Bill in equity by the executors of the will of Llewellyn
Lithgow, late of Augusta, to obtain a construction of the will.
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8. W. Luques and S. and L. Titcomb, for the executors,
contended that the town of Dresden had failed to accept the
devise for the benefit of the cemetery upon the conditions named,
and that, therefore, that devise, together with the residuum of
the estate, remained undisposed of by the will.

For the residuary clause was contingent upon the rejection by
some legatee of a provision in his favor, and there has been no
refusal to accept, in the sense in which those words are used in
the residuary clause. Therefore the devise and legacy to
Dresden, together with the residuary of the estate, belongs to
the estate of Alfred G. Lithgow, a brother who survived the
testator and was his sole heir, and should be paid to the executor
of the Alfred G. Lithgow estate, and be by him passed over to
Pauline C. Lithgow, as residuary legatee under the will of
Alfred G. Lithgow.

J. W. Spaulding and F. J. Buker, for the inhabitants of
Dresden.

W. 8. Choate, city solicitor, and . 8. Fogy, city solictor,
for the city of Augusta.

J. W. Bradbury, for the trustees of the Lithgow library and
reading room. :

As the library has a substantial interest in the questions aris-
ing in this case, under an authorized arrangement, by which it
is to be the recipient of such sums as shall be found coming to
Augusta under the residuary clause, I take the liberty in its
behalf to submit the following brief suggestions for the consid-
eration of the court:

I. The will of Mr. Lithgow discloses the intention to dispose
of his entire property, and to make Augusta and Dresden his
residuary legatees.

He first provides for his wife and brother and other relatives
of the family, and then manifestly intends that all the residue of
his property shall go to Dresden, the place of his birth, and
Augusta, where he had spent the larger portion of his active
life and accumulated the most of his estate.
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He first makes to these towns certain specific bequests, and
then constitutes them his residuary legatees. In making these
bequests, it was his desire that a portion of them should be ap~
plied to certain cherished objects. He wished that a public
library and reading room should be established in Augusta, on
such solid basis as would make it a permanent memorial to his
memory and a blessing to the citizens ; and that the cemetery in
Dresden, where his ancestors reposed and where he expected to
lie, should be cared for and kept in order through all coming
time. These were objects worthy of the man and are entitled
to be respected. To secure these cherished objects, the will
provides in effect a penalty in case of refusal to comply with the
prescribed conditions, that either town so refusing shall forfeit
the full benefit of such legacy, and only receive a moiety thereof
as one of the residuary legatees. The testator undoubtedly
believed that this penalty would secure the accomplishment of
his purpose.

II.  No refusal to comply with any of these conditions was
necessary to make the towns residuary legatees. They are made
such unconditionally. It would be an unreasonable and unwar-
rantable construction of the will to hold that the rejection of
some of the specific bequests was necessary to entitle the towns
to the residuary property. It would be to hold that the intended
legatees must refuse to~eomply with the expressed wish of the
testator to entitle them to his bounty ; and that if they did com-
ply, he would cut them off. It would be making him say to
them : If you carry out my desires, you shall not be my resid-
uary legatees ; but if you will thwart them you shall. There is
nothing in the language of the will that forces such an unreason-
able constructioa.

The residuary clause reads thus: “Should any one of the
aforesaid devisees or legatees refuse to accept the devised estate
upon the conditions named in the devise, then such parts, to-
gether with the remainder of my estate, I give, bequeath and
devise one-half to the said town of Dresden, and the remaining
half to the city of Augusta.”
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To transpose the sentence, or to supply the ellipsis, would
pive the intention of the testator more clearly; yet it is sufli-
ciently apparent that it was his purpose to add any rejected
devise to the residuary fund, and that this, constituting the
remainder of his estate, was to go to Dresden and Augusta as
his residuary legatees. As a careful consideration of the language
and manifest purpose of the will, cannot fail, it is believed, to
lead to the above conclusion, I do not think it necessary to
elaborate the points to which I have thus briefly alluded.

III. The bequest is of the “remainder of the estate,” em~
bracing real and personal property without distinction. It is
not a devise of a specified parcel of land, half to A and half to
B, but of many unspecified parcels, together with the residue
of the personal property ; and there would seem to be a pro-
priety, as well as a convenience, if the executors could sell the
real estate and make division of the proceeds, with the personal
property, according to the will. They are in all respects well
adapted to the successful discharge of such duty, and it would
be agreeable to those I represent, to have them do it, if the

court shall feel authorized to give such constructions to the law.
R. S.,c. 68, §§ 11, 14.

DaxrortH, J. The answers to the first three questions pro-
pounded in this bill, depend upon the construction of the item
in the will which is as follows: “I give, bequeath and devise
unto the town of Dresden, in the county of Lincoln, to have and
to hold forever in trust, and upon the conditions hereafter
stated, all my real estate situated in the town of Dresden, and
all meeting house property in said town owned by me. Also in
addition to the above, the sum of five thousand dollars, provided
that the said town of Dresden shall create and establish a fund
of three thousand dollars, to be known as the Lithgow Pine
Grove cemetery fund, to be kept in trust, and held (in trust)
by said town, the interest of which shall be paid annually to the
owners or proprietors of said cemetery forever, to be by them
applied to keeping the same in good order and condition, with a
good fence around the whole lot. Provided further, also that
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twelve dollars of said interest shall be expended annually, for
the purpose of decorating with flowers, &ec., for putting and for
keeping in perfect order and condition forever, the small lot
owned and occupied by my brother, Alfred G. Lithgow, and
myself, in said cemetery. This legacy and devise, if accepted
by said town of Dresden, upon the conditions aforesaid, a copy
of the vote of acceptance shall be filed with my executors, on or
before two years from the time of my decease.” A further pro-
vision is that “ should any one of the aforesaid devisees or legatees
refuse to accept the devised estate upon the conditions named in
said devise, then such parts, together with the remainder of my
estate, I then give, bequeath and devise one-half to the said
town of Dresden, and the remaining half to the city of Augusta.”
That the testator intended by the above named legacy and
devise, to secure the establishment of a fund, the income of
which was to be appropriated to the repair of Pine Grove ceme-
tery, is clearly enough expressed; the amount of that fund is
left in uncertainty. On the one hand, it is claimed that it was
to be the real estate with the five thousand and three thousand
dollars, and on the other, that it was but three thousand dollars.
There are serious difficulties in either view. If the former is
correct, then the town has rejected the legacy. The acceptance
of the “legacy and devise” in the manner designated in the will,
is a condition precedent, without the performance of which, the
town would not be entitled to receive it. There was an at-
tempted performance, but the vote of the town filed distinctly
rejected the “ devise ” of real estate. If that constituted a part
of the fund from which the income was to come, whether much
or little, it was a virtual rejection of the legacy given. It
certainly was not an acceptance as required by the condition.
The town could not elect a part to accept and a part to reject,
but must treat it as a whole. This might be doubtful perhaps,
if the real estate was not a part of the fund, for in that case its
rejection would not diminish the income, and the testator, or
his intended beneficiaries would have no cause of complaint.
Was it then a part of the legacy given to the town upon the
condition named? In other words did the testator intend that
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the land and five thousand dollars should be a part of the fund
to be estublished to which the three thousand dollars were to be
added by the town, or was the three thousand to be the whole
fund which the town might establish from the five thousand
dollars and the land? The latter view is clearly sustained by
the language used in the will in the immediate connection with
the establishment of the fund. But the whole item in the will
must be taken together. The land and the money must be
treated as one, as given upon the same trust and the same condi-
tions. Both were given in trust and hoth upon a condition.
That trust was to continue forever. This was recognized by
the town for it was on that ground that the land was rejected,
that the trust imposed burdens too heavy to be borne. Hence
the land would be inalienable, the money must be kept for all
time. Whatever is to be done with the income the town could
receive no benefit from it, for that which is given in trust is not
for the use of the trustee but for that of the cestui que trust, and
here no cestui que trust is named except the cemetery. It could
not therefore have been given to operate as an inducement, upon
the town to create or establish a fund of three thousand dollars,
for that which produces no benefit can be no inducement.
Besides no apt words to show such an intention on the part of
the testator are used. To enable that inference to be drawn
there must be something to show that the trust as to the legacy
must cease when the fund was established.

The language used imposing the burden upon the town tends
to the same conclusion. It is that the town shall “create and
establish a fund of three thousand dollars to be known,” &e. If
the fund was to be taken from the legacy it would be the creation
of the legacy rather than that of the town. Certainly the town
could in no proper sense be said to have created and established
a fund which was given to it by another.

It is true that with this construction of the will the legacy was
one which the town could not legally accept and perform the
condition attached.

It will be noticed that the income of the fund is to be “paid
to the owners or proprietors of said cemetery.” Hence we must
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infer, and this inference is confirmed by the answer of the town,
that the cemetery is not the property of the town, but of individ-
uals, or a private corporation. Although a cemetery may be
one of those things which a town may provide at its own expense,
it cannot for that purpose make an assessment for the benefit of
one over which it has no control and which operates as a gratuity
for the benefit of individuals who may or may not be inhabitants
of the town. So too, while the statute R. S., c¢. 15,§ 14,
authorizes a town to accept and hold forever a legacy for the
benefit of any burial lot or ground, it does not authorize the town
to create a fund or a part of a fund for any such purpose.

It may seem incredible that any person of so much intelligence,
as was the testator in this case, should have made a legacy, not
only with conditions which could not legally be complied with,
but also such, as in this case, to make it more profitable for the
legatee to reject than to accept, and thereby hold out a strong
temptation to the legatee to thwart his intention by a refusal to
accept. But we are not to construe this, or any other written
instrument, in accordance with what we might think it proper to
be done, but the intention must be learned from the language
used, and if we are to give this will any other construction than
that above indicated, we must omit words that are used and insert
others of a very different import. If the testator had intended
that the three thousand dollars was to be taken from the five
thousand dollars and be the limit of the fund in amount, it would
certainly have been easy to have used apt words to express that
intention. But he has not done so, and we cannot disregard the
language used, and impute to him an intention he has not expressed.

It is, however, creditable to the town that at the risk of a
considerable pecuniary sacrifice it has made all the efforts possible
to accept the legacy, and carry out the known wishes of the
testator so far as the law will allow.

Under this conclusion that the town has rejected a legacy which
it could not legally accept, the next question is what is to be done
with the property so devised? Upon this point we find no diffi-
culty. The legacy having failed, whether from rejection or
illegality is immaterial, the property so devised falls into the
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residuum. It is clear that the testator intended to dispose of all
his property by his will, and that which failed of disposition in
any other item must, of necessity be included in the residuary
clause.

That the residuary devise does not depend upon the acceptance
or rejection of any legacy is apparent from the reading of the
will. That condition applies only to the legacy rejected, and
settles the question as to whether that shall go into the residuum.
While, therefore, it may affect the amount disposed of by the
residuary devise, it does not affect the validity or force of that
devise. The result is, that the city of Augusta and the town of
Dresden are the residuary legatees under the will, and are entitled
to all the residue including the devise and legacy referred to in
the first three questions.

As we find no authority given in the will to sell any real estate,
the fourth question must be answered in the negative. The two
legatees become tenants in common of the real estate disposed
of by the residuary clause, and take the personal property in
severalty.

Decree accordingly. Costs to be a
charge upon the estate.

Prrers, C. J., WarLron, LieBey, EMeErYy and FOSIER,
JJ., concurred.

JosepH RuMiLL vs. Byrox H. ‘RoBBINS.
Hancock. Opinion March 18, 1885.

Ways. Ways from necessity, location of.

The location of ways arising from necessity may be made and changed by the
concurrence of the parties. Such location or change need not be in writing
nor formally agreed to. It may be inferred from the acts or acquiescence of
the parties.

ON REPORT.

Trespass to land, the object of the litigation being to settle
the legal rights of the parties. A referee was appointed by the

VOL. LXXvII. 13
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court to determine the facts and report them, with a plan, as a
part of the case to the law court. If the defendant had a right
of way over the plaintiff’s land at the place claimed by him,
plaintiff was to be nonsuited, otherwise, the defendant was to be
defaulted for nominal damages.

The material fucts are sufficiently stated in the opinion.

George P. Dutton, for the plaintiff.

Wiswell and IKing, for the defendant, cited ; Bass v. Edwards,
126 Mass. 445 ; Bowen v. Conner, 6 Cush. 135; Bingham v,
Smith, 64 Maine, 288 ; 3 IKent, Com. 420 ; Nichols v. Luce, 24
Pick. 104 ; Russell v. Jackson, 2 Pick.578; Com. v. Coombs,
2 Mass. 490; Pembroke v. Plymouth, 12 Cush. 351; Hall v.
Co. Com. 62 Maine, 327.

EmEery, J. The only right of way claimed is that arising
from necessity. In such cases, the owner of the servient estate
has the first right to locate the way, and if he refuse to do so
upon request, the owner of the dominant estate may locate the
way. The location by either must be reasonable, Wash. on
Easements, 167. The parties may agree to a location, and can
change any location by mutual arrangement. Such arrangement,
need not be in writing, but can be inferred from the words or
conduct of the parties; Smith v. Lee, 14 Gray, 480. However
the .way may be located, the right remains one of necessity

only.
~ Inthis case, at least two roads had been used indifferently
for many years by the occupants of the defendant’s lot. It does
not appear that the defendant requested the plaintiff to locate
the way to be used, or that the plaintiff did locate it. For four
years after his purchase of the land from the plaintiff, the
defendant used the road in dispute without objection. Whether
he used this road exclusively does not appear. He was then
forbidden by the plaintiff to use it. The objection was to the
use of that particular road. No objection was made to the use of
the other road, which was equally convenient for the defendant.

In 1879 the defendant and nine others applied to the municipal
officers to lay out a way over this other road. The municipal
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officers met at the dwelling house of the plaintiff on the servient:
estate, after due notice of their intention to meet there, and laidl
out a way over the old road, as prayed for. The plaintiff waived!
damages for crossing his land, and the town accepted the way..
The defendant now claims that the way was not legally laid out..
We think that is immaterial. 1f it be a statute way, the right.
of way by necessity is thereby ended. Wash. on Easements,.
165. If it be not a statute way, no one but the plaintiff couldi
prevent the use of it, and we think he would be estopped. The:
conduct of both parties shows a mutual designation of this, as:
the route the defendant was thereafter to take over the plaintiff’s.
land. The defendant procured it to be defined. The plaintiff”
had forbidden the use of the other road. He knew of the-
defendant’s proceedings for the location of another way. He-
assented to it, by waiving damages. He expected this way to.
be thereafter used. He brings this suit for the using the other:
road. He cannot now question the defendant’s right to this road,.
if there be a necessity for a way. No one has questioned it,.
so far as appears, and although not formally opened, it is a
traveled road, safe and convenient. The defendant should now be-
confined to it.
Defendant defaulted for one dollar damages.

PetERs, C. J., DavrorTH, VIRGIN, FosTER and HASKELL,,

JdJ., concurred.

Emma H. Aver
vs.
Oniver Browx, and Harvey D. Habrook, alleged trustee..
Cumberland. Opinion March 18, 1885.

Trustee process. Wages of a seaman.

The wages of a seaman engaged in the coasting trade, when collected by, amd
remaining in the hands of his attorney, a proctor in the admiralty court, are
not for that reason exempt from attachment by trustee process.

On exceptions from superior court.

The trustee disclosed.
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“On the twenty-first day of November, A. D., 1883, I was
attorney for Oliver Brown, the principal defendant, in this action
to collect by process in admiralty, wages due said Brown as a
seaman on board the schooner M. M. Chase, and for that pur-
pose I filed a libel in behalf of said Brown in the United States
district court for the district of Maine, and process was duly
issued against said schooner, made returnable in said district
court on the twenty-second day of November, A. D. 1883, at
ten o’clock in the forenoon, and said schooner was duly attached
on said process ; that on the said twenty-first day of said Novem-
ber, after said attachment had been made the sum of forty
dollars and thirty-five cents was paid to me as the amount of
wages due said Brown, for his services on board said schooner,
M. M. Chase, from which amount I deducted the sum of fifteen
«ollars as my fees for services, and while I was at the U. S.
Marshal’s office for the purpose of discharging said schooner
from the attachment aforesaid, I was served with proeess in this
action, and at the time of said service I had in my possession
the sum of twenty-five dollars and thirty-five cents as balance to
‘be paid said Brown as wages as seaman on board said schooner,
M. M. Chase.”

Upon this disclosure the trustee was charged for $25.35, less
this costs, and to this ruling he alleged exceptions.

C. P. Mattocks and W. K. Neal, for plaintiff.

H. D. Hadlock, for the defendant, cited: McQOarty v. St.
Propellor City of New Bedford, 4 Fed. Rep. 824; Ross v.
Bourne, 14 Fed. Rep. 858; S. C. 17 Fed. Rep. 703; U. S. R.
S., § § 4530, 4546, 4547 ; Hutchinson v. Coombs, 1 Ware, 65 ;
The Brig Planet, 1 Sprague, 11; Earl Gray, 1 Spink, 180.

EMmERrY, J. The trustee claims that a seaman’s wages, though
earned in the coasting trade, are not attachable by trustee process,
and cites the opinion of Judge Benedict, in McCarty v. Steamer
New Bedford, 4 Fed. Rep. The contrary has been expressly
held in Massachusetts. Zddy v. O'Hara, 1382 Mass. 56 ; White
v. Dunn, 134 Mass. 271.
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The reasons given by Judge Benedict, however, do not apply
here. In this case the owners had paid the wages to the sea-
man’s own attorney, who was impliedly authorized by the seaman
to receive it. There was no longer any claim against the vessel,
nor the owners, nor the master. The money was not paid into
court. The attorney did not hold it as an officer of the court,
but as the agent of his client. - His being a proctor in an
admiralty court, imposed on him certain duties to that court, but
did not free him from any obligations to his client, or his client’s
creditors. The defendant had in effect collected his wages, and
intrusted and deposited the money with his attorney. We think
it was then liable to attachment. Staples v. Staples, 4 Maine, 532.

Fxceptions overruled.

PetERrs, C. J., WarLtoN, VireiN, LiBBey and HASKELL,
JJ., concurred.

L. S. StrickrLaND, Judge of Probate,
V8.
James HouMEes and others.

Aroostook. Opinion March 18, 1885.

Probate bond. Liability of heirs of a deceased surety. R. S., c. 87, § 16.

The heirs of a deceased surety on a guardian’s bond are not liable under R.
S., e. 87, § 16, jointly with the principal on the bond.
‘Whether the claim against such heirs, as among themselves, is joint, quere.

RErorT on facts agreed.

Debt on the official bond of James Holmes, guardian of Emma
H. Pierce, minor. The action is brought in the name of the
judge of probate, for the benefit of the ward.

The material facts are stated in the opinion.

C. B. Roberts, for the plaintiff.

Powers and Powers, for the defendants.

DaxrortH, J. The bond in suit in this case was given by
the defendant, Holmes, as principal and  guardian of Emma H.
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Pierce, a minor, and was signed by Nathan Perry as surety.
There has been a breach, and the amount of damages has been
fixed by a decree of the judge of probate. Holmes interposes
no defence. :

It appears that Perry, the curety, died, and his estate was
administered upon more than two years before this right of
action accrued. As there can be no remedy against his admin-
istratrix, the plaintiff has joined the other defendants in the suit
as heirs of the surety, claiming the right to do so under the pro-
visions of R. S., c. 87, § 16, which reads as follows: *“ When
such claim has not been filed in the probate office within said
two years, the claimant may have a remedy against the heirs or
devisees of the estate within one year after it becomes due, and
not against the executor or administrator.”

The context shows that the extent of the liability of each heir
or devisee is measured by the amount of assets individually
received from the estate. Ilence there should be an allegation
in the declaration, not only that assets were received, but of the
amount: There are no such allegations in this writ. It is there-
fore defective in that respect. But if there were no other diffi-
culties in the way, this might perhaps be removed as to all but
one, by an amendment, for the agreed facts show that the heirs
collectively have received their distributive share, which share is
sufficient to pay the plaintifi’s claim. The facts, however, show
that one defendant, Ann H. Perry, is the widow of Nathan, and
therefore not an heir. Nor can she be a devisee, for no will
sappears to have been made. As to her, the action must fail.

The serious question in this case is, can this action be main-
tained against the heirs jointly with the principal in the bond?
‘Certainly the liability is not a joint one. The bond is a contract
and the rights and liability of the parties to it must depend upon
its terms and conditions alone. The liability of the heirs rests
wupon the statute. In a suit against them, the bond and proceed-
ings in the probate court become material and must be a part of
the declaration, as showing the amount of the plaintiff’s claim.
But that is not sufficient to maintain the suit against the heirs.
“There must be, to do that, the necessary allegations to bring the
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case within the statute, for that determines. their liability.
Hence, if both are combined in one suit, there must be two
counts in the writ, of different import, one applicable to one set
of defendants, and another to a different set, or there must be
allegations in one count which are not applicable to all the
defendants alike, which could not be the case if the claim were
joint. It may admit of a grave doubt whether the claim against
the heirs as among themselves, depending as it does upon the
different amount of assets which each may receive, is not rather
several than joint. Sampson v. Sampson, 63 Maine, 335.
But, however this may be, they can not be liable jointly with
the signer of the contract, as they do not become parties to it.
Their liabilities are created solely by statute.

Another consideration tending to the same result, is found in
the fact that under the statute, “the claimant may have a remedy
against the heirs.” This is an independent and additional
remedy to that authorized upon the bond. While the plaintiff
must pursue the legal course to fix the amount of his claim under
the bond, when that is done, the statute gives him this remedy
which, without it, would not exist. This remedy is not in the
control of the probate judge. Ile may give or withhold his
consent to a prosecution on the bond, and having given it, no
costs can be recovered by the defendants if they prevail. DBut
this remedy is to be pursued at the option of the claimant, and
at his risk. It must, therefore, be by such a process as will
give the defendants a right to costs, if they prevail. No excep-
tion to the general rule in this respect, is made by the statute.

Judgment against the defendant, Holmes,
Jor $202.43 and interest from the date
of the decree of the probate court, Sep-
tember term, 1881, and in favor of the
other defendants.

PeTERs, C. J., VirciN, EMERY, FosTER and HaskerL, JJ.,
concurred.
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GARDINER F. DanrorTH vs. LEwis F. STRATTON.

Penobscot. Opinion March 18, 1885.

Writ of possession. Officer. Trespass. Lease. Tenant.

C held a written lease of real estate as trustee of F who was in possession.
At the expiration of the lease the landlord brought an action of forcible
entry and detainer against C, and obtained a writ of possession under which
the officer removed F’s goods from the premises, and F sued the officer in
trespass for that act. Held, that the officer had theright and it was his duty,
in serving the writ of possession, to remove F and his goods from the
premises.

O~ motion to set aside the verdict, and exceptions. '

Trespass against the sheriff for the act of his deputy, George
W. Brown, in removing the plaintiff’s goods and merchandise
from a store in Bangor. James N. Cushing held a written
lease of the store from the landlord and it was decided in Cus/-
ing v. Danforth, 76 Maine, 114, that he held the lease as passive
trustee for Danforth for so much of the store as Danforth
occupied. "

At the expiration of the Cushing lease the landlord brought
forcible entry and detainer against Cushing and obtained judg-
ment and writ of possession. In serving this writ of possession
the officer removed the plaintiff’s goods from the store but did
not remove the other occupant, or his goods. The verdict was
for the plaintiff for $330 and the defendant moved to set that
verdict aside as being against law and evidence, and the weight
of evidence, and as excessive.

Charles P. Stetson and H. L. Mitchell, for the plaintiff.

The plaintiff was no party to the proceedings of forcible entry
and detainer, and the writ of possession did not run against him.
It therefore did not authorize the officer to remove him.

He was entitled to be heard and have his day in court before
he should be removed. ‘

He had acquired rights, by the circumstances of his entry and
his continuance there which could not be taken from him except by
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due process of law, by proceedings against him in which he
would have a right to be heard.

Under the circumstances the plaintiff was a tenant at will of
Bowman. The proceedings in the forcible entry and detainer
case, Bowman v. James N. Cushing, were collusive, and
fraudulent in law, and the judgment thereon was a nullity as
against him.

Barker, Vose and Barker and A. G. Wakefield, for the
defendant.

Daxrorrr, J. Motion for a new trial. The action is against
the sheriff for the alleged wrong-doing of his deputy in the
service of a writ of possession issued in an action of forcible
entry and detainer. The judgment was obtained and the writ
issued against James N. Cushing. The plaintiff’s goods were
removed from the premises described in the writ and this is the
act complained of in the present suit.

That the premises had for some time been occupied by the
plaintiff and one Ruel J. Cushing, each occupying a specific
portion agreed upon between them, is not in dispute. The
plaintiff claims to have been a tenant at will under Hollis Bow-
man, the owner. This is denied on the part of the defendant
who contends that Cushing was tenant of the whole premises
and that the plaintiff was tenant under him. After this occupa-
tion had continued for about two months Bowman gave a written
lease to James N. Cushing for ten months and at or within seven
days after its expiration commenced the action in which the writ
in question was issued. The plaintiff had continued to occupy
until his goods were removed at the time of the service of this
writ.

Hence the nature of the plaintiff’s occupation became a
material question which was submitted to the jury. If he wasa
tenant under Bowman it is evident that his goods were wrong-
fully removed for such tenancy had never been terminated as the
statute required and the jury must have so found.

It is unquestionable that no man can become the tenant of
another without his consent. In this case/ the decided prepon-
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derance of evidence shows that Bowman never did consent to
the plaintiff’s becoming his tenant, that he never received or
recognized him as such before the written lease, and after that
he could not. What then were the plaintiff’s rights in the
premises ? :

In a former action in which this plaintiff was defendant and
James N. Cushing was plaintiff, it was decided by the court that
the written lease was held by Cushing in trust for this plaintiff
and upon that ground he succeeded in that action, Cushing v.
Danforth, 76 Maine, 114. If the question were now open the
testimony in this case would lead to the same conclusion. Thus
the right and only right which this plaintiff had in the premises
was through and under James N. Cushing, as his cestui que trust.
He had no direct claims as tenant, upon Bowman, and Bowman
none upon him. He was not responsible under the lease to deliver
up the premises to the lessor at its expiration, but at that time
all his rights under it would cease and if he remained it would
be only as a tenant at sufferance. Hence a judgment against
Cushing would be a judgment against him and the writ of posses-
sion would authorize the officer not only to remove Cushing but
all others whose rights there were dependent upon him or were
in without right. As Cushing was the contracting party and his
lease and its expiration laid the foundation of the process, the
action was properly begun against him alone. Howe v. Butter-
Jield, 4 Cush. 302. .

But this defendant justifies further. In his brief statement of
defence he says, “ That all and every act his said deputy did in
the premises, he did under and by virtue of his said precept,
and also as the servant and agent of Hollis Bowman.”

As already seen after the expiration of the lease the plaintiff,
as against Bowman, had no rights whatever in the premises. His
tenancy whatever it was had ceased and it was competent for
Bowman by himself or servant to remove him and his goods with
or without process, if done in a peaceable way and orderly
manner, after due notice. The testimony :hows that whatever
was done in this respect was done under the direction and by the
order of Bowman, and that the plaintiff had due notice. If it
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was not done peaceably and orderly, of which there is no proof,
Bowman or the servant might be liable but not this defendant as
sheriff, as the writ was not served by him but by a deputy.
Stearns et al v. Sampson, 59 Maine, 568.
Motion sustained.

Perers, C. J., VirciN, Foster and Hasgeir, JJ.,
concurred.

EMERY, J. concurred in the result.

Lucreria KExNEY vs. HowArRD WENTWORTH.
Penobscot. Opinion March 18, 1885,

Life lease. Two lessees.

A lease of a farm to two lessees provided that it should continue ¢‘for and
during their natural life.”” Held, that the lease continued during the life of
each.

ON EXCEPTIONS.

Forcible entry and detainer, begun in the police court of
Bangor, January 27, 1883, to recover possession of a farm in
Orrington. The action came to this court at the request of the
defendant, upon the pleading and brief statement, as involving
the title to real estate.

The plaintiff claimed posséssion under the following lease :

“Know all men by these presents, that I, Howard Wentworth,
of Orrington, in Penobscot county and state of Maine, in con-
sideration of four hundred dollars paid by Lucretia Kenney and
Eber Ring, of Orrington, aforesaid, the receipt whereof is hereby
acknowledged, do hereby demise, lease and let, to the said
Lucretia Kenney and Eber Ring, a certain tract or parcel of land,
together with the buildings thereon, situate in said Orrington,

To have and to hold the aforesaid premises, with
the privileges and appurtenances thereto belonging, to the said
Lucretia Kenney and Eber Ring, for and during the term of
their natural life.

“ And the said Howard Wentworth agrees with said Lucretia
Kenney and Eber Ring, that said Lucretia Kenney shall peace-
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ably possess the said premises during said term, without the
lawful interruption or eviction of any person whatsoever.

“In witness whereof, I, the said Howard Wentworth, have
hereunto set my hand and seal, this twenty-third day of March,
in the year of our Lord one thousand eight hundred and seventy-
seven.”

Duly executed, acknowledged and delivered.

Eber Ring died in June, 1880.

The court instructed the jury in substance, that the lease
survived the death of Mr. Ring, and that after his death, plaintiff,
so long as she lived, was entitled under the lease to the sole
possession and use of the premises, and that they should bring in
a verdict for the plaintiff, which they did do.

To these rulings, defendant alleged exceptions.

J. W. Donnigan, for the plaintiff.

Jasper Hutchings, for the defendant, contended that the lease
terminated at the death of Ring, and if not, Mrs. Kenney was
entitled to but one undivided half, that she and Ring were
tenants in common. R. S., c. 73, §7. The lease was to con-
tinue during the term, not of his or her life, but of their natural
life—not lives. That is, the life of both. The holding is by
both, for one and the same term. But both can not hold after
the death of one.

The granting part of a deed is the controlling part. The
covenants and habendum are subordinate to the grant. Congre-
gational Society v. Stark, 34 Vt. 243; Flagg v. Eames, 40
Vt. 16 ; Manning v. Smith, 6 Conn. 289 ; Allen v. Holton, 20
Pick. 458 ; Corbin v. Healy, 20 Pick. 514 ; Qushing v. Aylwin,
12 Met. 169; Coe v. Persons unknown, 43 Maine, 432;
Ballard v. Child, 46 Maine, 152.

DanrorTH, J. The single question involved in this case, is
the duration of the right of possession of the plaintiff to the
premises in question. The lease, in language too clear to admit
of doubt, gives it to her * for and during said term.” The “said
term ” is defined but once in the lease, and then in a previous
sentence, as being “for and during their natural life.” The
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lessees are two. The pronoun is in the plural and must include
both of them. The noun life is in the singular, and refers to the
life of the one as much as to the other, and must, therefore, be
taken separately rather than jointly. If the lease is to terminate
upon the death of one only, the full meaning of the language
has not been exhausted. There is still one life included in the
word * their ” which has not ceased, and it must, therefore, follow
that the lease has not terminated.

There is no intimation in this, or any other part of the lease,
that it was to be terminated as to one before the other. It pro-
vides for one single term, whole and undivided. It can not
cease as to one until it does as to both, and can not as to both
until the whole life included in the plural pronoun has ceased.

If there were any doubt about this interpretation from  the
language used, it would be removed when we consider the cir-
cumstances under which the lease was made, and especially the
object to be accomplished by it. The plaintiff was the original
owner of the land, and under some contract obligation to support
her co-lessee. In consideration of the conveyance, the defendant
agreed to support both lessees, not during the life of one, but
that of both, and the object of the lease clearly is to secure the
performance of that obligation. But if it ceases at the death of
one, it fails to perform the purpose for which it was given, and
instead, becomes an instrument of injustice, if not of fraud.

Exceptions overruled.

Perers, C. J., Virein, Emery, Foster and Haskery, JJ.,
concurred.

CuLLEN C. CHAPMAN
vs.
DrexxisoNn PAPER MANUFACTURING COMPANY.

Cumberland. Opinion March 20, 1885.

Contract. Composition. Laches. Tender.
The plaintiff, having in his possession certain notes given by the defendant,
the ownership of which was before the court for adjudication, agreed in
writing with the defendant to accept in full thereof twenty-five per cent of
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their amount, to be paid in cash whenever the court should decide him to bé
the owner. July 7, the plaintiff by letter notifled the defendant’s treasurer
that the court had decided him to be the owner and that he was ready to
settle as by his agrecement. The treasurer replied he would arrange the
matter the following week; but no payment being made or attempted, the
plaintiff sued the notes on September 8, and the defendant made tender
of the twenty-five per cent on November 19. Held, that the tender was not
made within a reasonable time; that the agreement was forfeited, and the
original cause of action revived.

ON report from the superior court.

Assumpsit on three promissory notes dated June 27, 1879,
for $1000, $1500 and $1200 respectively.

The plea was general issue and following brief statement :

* And for a brief statement of special matter of defence to be
given in evidence under the general issue above pleaded the
defendant further says: That on the seventh day of November
in the year of our Lord one thousand eight hundred and seventy-
nine, for a valuable consideration the said plaintiff entered into
an agreement in writing with the said defendant under his hand
and seal of that date in the words and figures following, that is
to say : ‘In case it shall hereafter appear by legal adjudication,
reference or otherwise, that I am the true owner of three certain
notes of the Dennison Paper Manufacturing Company, dated
June 27, 1879, for $1,000, $1,500, $1,200 respectively, the
transfer of which to me I claim is vitiated by fraud, I hereby
agree to and with the said Dennison Paper Manufacturing Com-
pany, to accept of said company in full of said notes twenty-
five (25 per cent.) per cent. of the amount due on said notes on
the first day of July last, said amount to be paid in cash when-
ever the above question is decided and with interest if later than
July 1st, nex.. ,

“*Dated at Portland, Maine, the 7th day of November, A. D.
1879.

““In presence of C. F. Libby.

C. C. Chapman, [L.s.]’

“ And the defendant further says that the notes described in
said agreement are the same declared on in this suit, and that
said defendant has always been ready to fulfil and perform said
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agreement on their part within a reasonable time, and that on
the nineteenth day of November, A. D. 1883, after the com-
mencement of this suit the said defendant tendered and offered
to pay to the plaintiff the said amount of twenty-five per cent.
of the amount of said notes with interest as provided by said
agreement, and all the costs of the plaintiff in this activn then
commenced to wit: the sum of one thousand one hundred and
ninety dollars in lawful gold coin of the United States, which
the plaintiff then and there refused to accept or receive,.and the
defendant brings the same here into court thereafterwards on the
same day with this its plea in said canse, and the said sum being the
full amount to which the plaintiff is entitled under said notes and
agreement and in this suit, the defendant says that he ought not
to further have or maintain said suit.”

8. C. Strout, H. W. Gage and F. 8. Strout, for the plaintiff,
cited: Young v. Jones, 64 Maine, 563 ; Miller v. Hatch, 72
Maine, 481; Weber v. Couch, 134 Mass. 26; 22 Law Reg,
747, 682; DBailey v. Day, 26 Maine, 88; White v. Jordan,
27 Maine, 378; 32 Maine, 253; Perkins v. Lockwood, 100
Mass. 249 ; Jenners v. Lane, 26 Maine, 480; Cushing v.
Wyman, 44 Maine, 121; Mansur v. Keaton, 46 Maine, 346 ;
Bragg, v. Pierce, 53 Maine, 65 ; White v. Giray, 68 Maine, 579 ;
Dudley v. Kennedy, 63 Maine, 467 ; Clifton v. Litchfield, 106
Mass. 34 ; Blake v. Blake, 110 Mass, 202 ; Turner v. Comer,
6 Gray, 530; Partridge v. Messer, 14 Gray, 180; 107 U. S.
3255 19 Wall. 561; Goodwin v. Davenport, 47 Maine, 117 ;
Attwood v. Clark, 2 Maine, 249; 14 Maine, 57; 15 Maine,
350; 16 Maine, 164; 24 Maine, 13; Saunders v. Curtis, 75
Maine, 496; Howe v. Huntington, 15 Maine, 350; 5 Mass.
494 ; 21 Pick. 193.

Strout and Holmes, for the defendant.

We are aware that there are cases in this state which hold
that a mere agreement of a creditor to discharge his debt upon
the performance of something which is not a payment in cash
of the full amount unconneeted with any other transactions, is
an accord without satisfuction and cannot be pleaded in defence
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to a suit upon the debt. Young v. Jones, 64 Maine, 563 ;
White v. Gray, 68 Maine, 579.

These cases are put upon the ground that an accord Wlthout,
satisfaction is no defence. But where different creditors of a
debtor agreed together with him to accept a different payment
from that provided by his existing indebtedness, the court said :

“ Tt certainly appears that this was not an accord and satisfac-
tion, strictly so called, but it was a consent by the parties signing
the agreement to forbear enforcing their demands in consideration
of their own mutual engagement of forbearance. . . . Thenis
not this a case where each creditor is bound in consequence of the
agreement of the rest? It appears to me that it is so both on
principle and the authority of the cases in which it has been held,
that a creditor shall not bring an action where others have been
induced to join him in a composition with the debtor, each party
giving the rest reason to believe that, in consequence of such en-
gage ment, his demand will not be enforced. This is, in fact, a new
agreement, substituted for the original contract with the debtor ;
the consideration to each creditor being the engagement of the
others, and the verdict for the defendant was sustained and the
rule for a new trial discharged.” Good v. Cheeseman, 2 B. &
A. 328 (22 E. C. L. 89); Anstey v. Marden, 4 Bos. & Pul.
124; DBradley v. Gregory, 2 Camp. 383; Butler v. Rhodes,
1 Esp. 236; Steinman v. Magnus, 11 East, 390.

Now the doctrine of the cases, fully established in the courts
of England, has been adopted as fully by those of this country.
Faton v. Lincoln, 13 Mass. 424 ; Perkins v. Lockwood, 100
Mass. 249 ; Farrington v. Hodgdon, 119 Mass. 453 ; Paddle-
Jord v. Thacher, 48 Vermont, 574 ; Browne v. Stackpole, 9 N.
H. 478 ; Chemical Bank v. Kokner, 85 N. Y. 189 ; Baxter v.
Bell, 86 N. Y. 195; Cutter v. Reynolds, 8 B. Mon. 596;
Mellen v. Goldsmith, 47 Wis. 573 ; Norman v. Thompson, 4
Exch. 755; Chase v. Bailey, 49 Vt. 71; Devou v. Hom, 17
Ind. 472 ; Murray v. Snow, 37 Iowa, 410 ; Strickland v. Harger,
23 Hun. 465 ; Falconbury v. Hendall, 76 Ind. 260.

There was no delay in the payment to affect the rights of the
parties. Plaintiff wrote to the defendant July 7, 1883. To
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this defendant’s president answered July 14, 1883, showing that
the first letter was not mailed so as to go on the day it bore date,
and then the plaintiff was to be away for a week. It appewrs
that the parties met after this in Portland, and that they did not
have the same understanding about the amount due, for plaintiff
writes under date of July 23, 1883, that, “I make the amount
due on your notes July 25, inst. $1,150.70.”

Inasmuch as there was no fixed time within which the pay-
ment should be made, and as the agreement provided compensation
for any time that should elapse after July 1, 1880, before pay-
ment, under the circumstances it seems impossible to say under
any question of time, the plaintiff can repudiate his contract.

VirciN, J. The plaintiff’s agreement of November 7, 1879,

. cannot bar this action on the ground of accord and satisfaction,

for it has never been fully executed. Heathcote v. Crookshank,

2 Term, 24; Bragg v. Plerce, 53 Maine, 65; Miller v. Hatch,
72 Maine, 481.

Assuming (without deciding) that it was made upon sufficient
consideration ; that a composition had been entered into by all
of the defendant’s creditors save two; and that the defendant,
in the absence of any stipulation in the composition agreement
requiring the assent of all, might lawfully settle with those who
did not sign it on such terms as he and they might agree, with-
out thereby releasing those who did sign, then the agreement
alone which the plaintiff signed, in the absence of any reference
therein to the general composition agreement, is the only one
that can affect him. We must look, therefore, at the terms of
his agreement in order to ascertain what is to operate as a satis-
faction or discharge of his original debt. McHenzie v. McKenzie,
16 Ves. 372.

There is a familiar class of cases wherein by the agreement a
debtor’s promise is received by his ereditors in satisfaction of his
debts; and there is another class where the performance and not
the promise is intended to operate as satisfaction. 1 Sm. L.
Cas. (6 Am. ed) 554; 2 Sm. L. Cas. 24; Evans v. Powis, 1

VOL. LXXVII. 14
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Exch. 599, 606; Richardson v. Cooper, 25 Maine, 450, 452.
In the former class, the new promise is given as a substitution for
or satisfaction of the debt. Good v. Cheeseman, 2 B. & Ad.
328. Where the composition deed contained an absolute and
immediate release of the debtor, with a covenant on his part to
pay the composition money in instalments, without any proviso
declaring it void unless paid, the non-payment was held not to
remit the creditor to their original debts for the reason that they
were discharged, and that the creditors’ remedy was upon the
covenant. Lay v. Motiram, 19 C. B. (N. S.) 479, 484. But
if, instead of a release, the composition agreement contain a
mere stipulation that the creditors will accept a certain sum, or
percentage of their respective debts in full satisfaction thereof,
the debtor must punctually pay to entitle him to a discharge.
Cranley v. Hillary, 2 M. & S. 120. For the creditor, not being
obliged to enter into any composition agreement, has the sole
right of modifying his first contract and of prescribing the condi-
tions of its discharge ; and if the debtor fail to pay, the condition
to accept a part is broken, the new contract is thereby forfeited
and is no bar to the original cause of action. Sewall v. Musson,
1 Vern. 210 ; Clarke v. White, 12 Pet. 178, 191. Still, while
such a composition agreement is in force, and before any infrac-
tion thereof on the part of the debtor, the remedy on the original
debts being suspended thereby, they cannot be the subject of an
action.  Cranley v. Hillary, supra; Chemical N. Bank v.
Kohner, 85 N. Y. 189.

The plaintift’s agreement comes within this rule; and the
question arises, was it in force when the defendant first moved
to perform on his part on November 19, 1883. By its terms
the plaintiff agreed to accept twenty-five per cent of the amount
due on the notes on July 1, 1879, to be paid in cash * whenever
the question” of their ownership “is decided.”

A composition agreement is an act of favor and indulgence on
the part of creditors. But when it is signed and delivered, favor
ceases, and the debtor, in the absence of any waiver by the
creditors, is remanded again to the law, which requires of him a
strict compliance if he would avail himself of its advantages,
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visiting upon him, for his default, no harsher penalty than s
renewed liability to pay the debt which he already owes. When:
money is to be paid by him within a specified time, the debtor
must pay or tender it, at the time stipulated. FEvans v. Powzs,.
supra; Fessard v. Mugnier, 18 C. B. (N. S.) 286; Cranly
v. Hillary, supra. And if no definite time is fixed, the law
imposes upon him the obligation to pay within a reasonable time..
Attwood v. Clark, 2 Maine, 249; Saunders v. Curtis, 75
Mauine, 493, 495; Wilder v. Sprayue, 50 Maine, 354 ; Bowen
v. Holly, 38 Vt. 574. And whether this question is one of law
or fact, we need not discuss it here, as the case comes before us
on report, and the court is to decide it on so much of the evidence
as is legally admissible.

By the terms of the agreement, the defendant was to pay in
cash, “whenever the ownership of the notes is decided.” The-
most favorable construction which the defendant can ask, is that
he was thereby required to pay within a reasonable time after
that decision was made known to him.

What is a reasonable time in a given case, depends upon a.
consideration of all of its circumstances. This court has declared
that a reasonable time is such time as is necessary conveniently
to do what the contract requires should be done. Howe v.
Huntington, 15 Maine, 3505 Suunders v. Curtis, 75 Maine, 493.

In this case, nothing but money was to be paid. The defend-
ant had obtuined a like agreement with the other contingent.
owner of the notes, so that the money was to be ready at all
hazards. The parties resided within forty miles of each other,
and there was railroad communication twice daily between their-
places of business. The defendant’s treasurer was in Portland
( plaintiff’s place of business ) very often during the months of’
July, August and September, 1883. e was notified July 7,
1883, by letter, that the court had settled the ownership of the
notes in the plaintiff, that they were then in his possession, and
that he was ready to settle, as by his agreement. On July 14,
the plaintiff was notified by letter that the defendant would meet
him in Portland the ensuing week and *“arrange the matter.”
On July 23, the plaintiff notified the defendant of the “amount
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which he made due on the notes.” The plaintiff waited until
September 8, and then sued out this action, returnable on first
Tuesday in November, and no offer of payment was made, or
excuse for the delay was offered, until November 19. *This
long delay, which the defendant has not seen fit to explain, we
think is unreasonable.” Saunders v. Curtis, supra; Hingsley
v. Wullis, 14 Maine, 57.
Judgment for the plaintiff for the
amount of the notes.

Perers, C. J., Warron, Liseey, EMERY and HaskerL, JJ.,

«concurred.

GeEORrRGE L. EAMES vs. SARAH S. SAVAGE.
Same vs. SamukL A. BICKFORD.
Somerset. Opinion March 20, 1885.
.Executions against towns. R. 8., c. 84, § 30. XIV amendment to U. S.

constitution. Constitutional iaw. Auditay querela.

R. 8., c. 84, § 30, authorizing executions upon judgments against towns to be
issued against and levied upon the goods and chattels of the inhabitants, is
constitutional.

"The process provided in that section is ¢‘due process of law,” and is not in
conflict with the fourteenth amendment of the constitution of the United
States.

ON REPORT.

The first action is audita querela against a judgment creditor
‘of the town of Embden for wrongfully causing her execution
against the inhabitants of the town of Embden to be levied upon
the goods and chattels of the plaintiff, who was at that time, and
had been since August 15, 1881, one of the inhabitants of that
town. S

The second action is trespass against the sheriff for the acts of
his deputy, N. F. Clapp, in serving the execution and levying
the same upon the plaintiff’s property.

The original writ of Sarak J. Savage v. Inhabitants of Embden,
was dated July 12, 1882, and was to recover the amount of
certain coupons, due and unpaid, cut from town of Embden
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bonds. Judgment was rendered thereon on default on the third
Tuesday of December, 1882. That writ was not served upon
this plaintiff, but was duly served upon the town clerk. The
execution issued on that judgment January 5, 1883, and alias
execution, August 6, 1883. Damages three hundred twenty-four
dollars and thirty-three cents ; costs, twelve dollars and seventy-
five cents.

J. J. Parlin and Strout and Holmes, for the plaintiff.

Under the law of this country the property of an individual
member of an ordinary corporation cannot be taken until he has
been called upon to answer in a suit for that purpose. In most
states of this Union process of the sort found by this case can-
not issue under these circumstances. ZRees v. Walertown, 19
Wall. 107 5 Meriwether v. Garrett, 102 U, S. 472.

It now remains to be inquired whether the same doctrine,
which is held in the cases above cited, applies to municipal cor-
porations, such as exist in this state. It is admitted that the
practice has been to the contrary for perhaps two hundred years,
but “it is not too late to go back to the true construction, and
for the practice, if wrong, to be corrected.” Merchants’ Bank
v. Cook, 4 Pick. 415; Gross v. Rice, 71 Maine, 251.

The English cases cited by the Massachusetts court as the
foundation of the right to take property in this way, upon
examination, do not appear to afford the authority which they
have been supposed to. See Russell v. Men of Devon, 2 T. R.
667; Hing v. Woburn, 10 Bast, 395; Hing v. Hardwick, 11
East, 578; Attorney General v. Exeter, 2 Russ. 45 ; Horner v.
Dellinger, 18 Fed. Rep. 495.

Another reason given for the adoption of this remedy, that
towns have no common fund from which to satisfy. judgments
(Riddle v. Prop’rs, 7 Mass. 169,) is not true, in fact, as to
most towns now. It is also said to rest on immemorial custom
(Chase v. Merrimack Bank, 19 Pick. 564 ; Hill v. Boston, 122
Mass. 344 ; Fernald v. Lewis, 6 Maine, 264).

But that practice arose before towns were corporate bodies,.
and before the adoption of the constitution. And a custom



214 EAMES V. SAVAGE.

which is in conflict with the fundamental law must give way to
it. See Randall v. Smith, 63 Maine, 105; Taber v. Ins. Co.
131 Mass. 239; U. S. v. Buchanan, 8 How. 83; Walker v.
- Transportation Co. 3 Wall. 1505 Thompson v. Riggs, 5 Wall.
663.

This question Lias never been discussed in Massachusetts or
Maine, upon its merits, as affected by the constitution of the
United States. In Connecticut it rests upon the ground that
towns are not corporations.  Beardsley v. Smith, 16 Conn. 368 ;
Starr v. Starr, 2 Root, 303; Barkhamsted v. Parsons, 3
‘Conn. 1; McLoud v. Selby, 10 Coun. 390 ; Jewett v. Thames
Bank, 16 Conn. 511; Union v. Crawford, 19 Conn. 331; see
also Piper v. Moulton, 72 Maine, 155; State v. Stuart, 23
Maine, 111; State v. Woodward, 34 Maine, 293; Lufkin v.
Haskell, 3 Pick. 356; Odiorne v. Wade, 8 Pick. 518 ; Hawkes
v. Kennebeck, 7T Mass. 461 ; Brewer v. New Gloucester, 14 Mass.
216 Littlefield v. Greenfield, 69 Maine, 86; San Mateo Co.
v. 8. P. R. R. Co. 13 Fed. Rep. 722 (8 Am. & Eng. R. R.
Cas. 1) ; Sunta Clare Co. v. Saine, 18 Fed. Rep. 395 (13 Am.
& Eng. R. R. Cas. 182).

Due process of law requires an orderly proceeding, adapted
to the nature of the cuse, in which a citizen has an opportunity
to be heard, to attend in court and defend his rights. This is
absolutely essential.  Same cuses and Glreen v. Driggs, 1
Curt. C. C. 311; Stuart v. Palmer, 74 N. Y. 191.

The law does not afford any method for the inhabitant whose
property lies exposed to this process to pay voluntarily and then
recover of the town. Crafts v. Elliotsville, 47 Maine, 141;
Spencer v. Brighton, 49 Maine, 326.

The system against which we are objecting is not a classifica-
tion of property. It is not an excise upon any business, as in
Jones v. Savings Bank, 66 Bank, 242; State v. Tel. Co. 73
Maine, 518 ; State v. M. C. R. R. 74 Maine, 376.

A. H. Ware and D. D. Stewart, for the defendants, cited :
Ross v. Watertown, 19 Wall. 122 5 Murray v. Hoboken L. & I.
Co. 18 How. 276; 5 Dane’s Abr. 158, 561; Ieith v. Cong.
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Parish, 21 Pick. 261 ; Riddle v. Prop’rs, 7 Mass. 187 ; Hawkes
v. Kennebeck, 7 Mass. 463 ; Rumford v. Wood, 13 Mass. 198
Brewer v. New Gloucester, 14 Mass. 216 ; Mercy v. Clark, 17
Mass. 330 ; Merchants Bank v. Cook, 4 Pick. 414 ; Chase v.
Merrimack Bank, 19 Pick. 568; Gaskill v. Dudley, 6 Met.
5463 Adams v. Wiscasset DBank, 1 Maine, 361; Fernald v.
Lewis, 6 Maine, 263 ; Baileyville v. Lowell, 20 Maine, 178;
Spencer v. Brighton, 49 Maine, 326; Huyford v. Everett, 68
Maine, 507 ; Beers v. Botsford, 3 Day, (Conn.) 159 ; Beardsley
v. Smith, 16 Conn. 368 ; Hill v. Boston, 122 Mass. 344 ; David-
sonv. N. O.96 U. S. 101; Caldwell v. Blake, 69 Maine, 458 ;
Piscataquis v, Hingsbury, 13 Maine, 327 ; Hathorn v. Calef,
2 Wall. 10; Ocliltree v. R. R. Co. 21 Wall. 249 ; Curran v.
Arkansas, 15 How. 304 ; Leland v. Marsh, 16 Mass. 391;
Child v. Coffin, 17 Mass. 64; Stedman v. Eveleth, 6 Met. 115 ;
Coffin v. Rich, 45 Maine, 507 Pollard v. Bailey, 20 Wall.
521 Terry v. Little, 101 U. S. 216; Penniman’s case, 103
U. S. 714 ; Wayman v. Southard, 10 Wheat. 1; Bank of U.
S. v. Halstead, 10 Wheat. 55; Beers v. Haughton, 9 Pet. 362 ;
Ross v. Duval, 13 Pet. 45; U. S. v. Knight, 14 Pet. 301;
Amis v. Smith, 16 Pet. 303 ; U. S.v. Knight, 3 Sumner, 366 ;
Supervisors v. Rogers, T Wall. 180; Liggs v. Johnson Co. 6
Wall. 191; Kelly v. Pittsburgh, 104 U. S. 79: Barkley v.
Com’rs, 93 U. S. 265; 2 Dillon Mun. Corp. § § 686, 672; 2
Kent’s Com. 274,

EmEry, J. The plaintiff was an inhabitant of the town of
Embden, at the time Sarah J. Savage began suit, and recovered
judgment against that town in this court. The execution upon
that judgment was issued, and was levied upon the plaintiff’s
goods, pursuant to R. S. of 1871, c. 84, § 29, now R. S., ¢. 84,
§ 30, which expressly provides that executions against towns
shall be issued against the goods and chattels of the inhabitants
thercof, and shall be levied upon such goods and chattels. The
plaintiff, however, claims that the statute is forbidden, and made
null by the last clause of § 6, of the Maine Bill of Rights, which
declares that a person accused shall not “be deprived of his life,
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liberty, properly or privileges, but by the judgment of his peers,
or by the law of the land,” and also by that clause in § 1, of
the fourteenth amendment to the constitution of the United
States, which declares that no state shall * deprive any person of
life, liberty, or property, without due process of law.”

The presumption is the other way, in favor of the validity of
the statute, and it is a presumption of great strength. All the
judges and writers agree upon this. Chief Justice MARSHALL,
in Fletcher v. Peck, 6 Cranch, 87, says that to overturn this
presumption, the judges must be convinced, and “the counviction
must be clear and strong.” Judge WasmingTon, in Oyden
v. Saunders, 12 Wheat. 270, declared that if he rested his
opinion on no other ground than a doubt, that alone would be a
satisfactory vindication of an opinion in favor of the constitu-
tionality of a statute. Chief Justice MELLEN, in Lunt’s case, 6
Maine, 413, said, “ The court will never pronounce a statute to
be otherwise (than constitutional ) unless in a case where the
point is free from all doubt.” This strong presumption is to be
constantly borne in mind, in considering the question here pre-
sented.

The statute itself, in this case, has existed for half a century,
since February 27, 1833, but it introduced no new principle or
rule in the jurisprudence of this state. It merely affirmed a well
known custom or law that had long before existed. The practice
of bringing suits against a political division, or municipal organi-
zation, and collecting the judgment from the individuals com-
posing it, is believed to have existed in England, and to have
been brought thence to New England. Actions against “the
hundred, ” were known as far back as Edw. I. Stat. 13, Edw. I,
¢. 2; 3 Comyn’s Dig. Hundred, c. 2. As *the hundred” had
no property, except that of individuals, the judgments must have
been collected from the individuals. In Russell v. Men of
Devon, 2 T. R. 667, Lord KExyon said, that indictments against
counties were sanctioned by the common law, though they would
be levied on the men of the county. In Aty Gen. v. Exeter,
2 Russ. 45, the chancellor said: “If the fee farm was charged
on the whole place called Exeter, he who was entitled to the -
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rent might have demanded it from any one who had a part of,
or in the city, leaving the person who was thus called on, to
obtain contributions from the other inhabitants as best he could. ”
In New England, the practice obtained from the earliest times,
without any statute. * About the year 1790, one Gatehill was
imprisoned on an execution against the town of Marblehead, for
a debt the town owned.” 5 Dane’s Ab. ¢. 143, Art. 5, § § 10,
11, p. 158. Mr. Dane, as early as his Abridgement, said the
practice was justified “ by immemorial usage.” Ibid. Such an
imprisonment so soon after the revolution, when the principles
of liberty were so freshly vindicated, would never have been
permitted, had it not then been a familiar practice. The practice
has been regarded as settled law in Massachusetts, and has been
repeatedly alluded to in the opinions of the courts, as sanctioned
by immemorial usage. Riddle v. Proprietors on Merrimack
River, 7 Mass. 187 ; Hawkes v. Kennebunk, 7 Mass. 463 ; Sch.
Dist. in Rumford v. Wood, 13 Mass. 198; Brewer v. New
Gloucester, 14 Mass. 216 ; Marcy v. Olark, 17 Mass. 330, 335 ;
Merchants Bank v. Cook, 4 Pick. 414; Chase v. Merrimack
Bank, 19 Pick. 568 ; Gaskill v. Dudley, 6 Met. 546 ; Hill v.
Boston, 122 Mass. 344. The constitutionality of the law does
not seem to have been really questioned till the case of Chase v.
Bank, 19 Pick. 568, as late as 1837, and its constitutionality
was there said to be so well established as not to be an open
question. The people of Maine, while a part of Massachusetts,
were familiar with the law and the practice. The Maine courts
have repeatedly recognized it as long established, and as in
harmony with the state constitution. Adams v. Wiscasset
Bank, 1 Maine, 361 ; Fernald v. Lewis, 6 Maine, 268 ; Bailey-
ville v. Lowell, 20 Maine, 178, 181; Spencer v. Brighton, 49
Maine, 326; Hayford v. Everett, 68 Maine, 507. Its consti-
tutionality does not seem to have been questioned by the profes-
sion till Shurtleff v. Waiscasset, 74 Maine, 130. In Connecticut
also, the antiquity and constitutionality of the law have been
repeatedly afirmed. Beers v. Botsford, 3 Day, 159 ; Beardsley
v. Smith, 16 Conn, 368. :
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That a statute, or rule of law, or custom, has so long existed,
unquestioned, and has been so often invoked, and universally
approved, and has become ingrained like this in the jurisprudence
of a state, is a strong, if not conclusive reason, for pronouncing
it constitutional, and a part of the “law of the land.” State v.
Allen, 2 McCord, 56; Sears v. Cottrell, 5 Mich. 251.

The plaintiff urges that such a method of enforcing exccutions
against towns, arose out of the early theory that all the inhab-
itants were parties to the suit, and could appear personally and
be heard. It is claimed that when New Ingland towns were
first formed, they did not have their present corporate character,
that they were an aggregation of individuals, generally owning
a large amount of territory in common, and with common rights
and common liabilities in respect therecto. These individuals
would necessarily be parties in any suit affecting their common
liabilities, and execution must have issued against them as indi-
viduals. In the progress of time, such inhabitants were by
statate made * bodies politic and corporate.” ( Mass. Laws of
1786.) Though they continued to be sued by the name of  the
inhabitants of the town of —,” the individuals no longer ap-
peared in court, but the defence was conducted by the town as
a unit, through its officers. The argument is, that the town
having been made a corporation, and the individual inhabitant
debarred from defending personally, he is entitled to his day in
court, through some appropriate mesne process, before final
process of execution can issue against his private property. It
is claimed that a method of enforcing judgments against the
inhabitants, which might not have been unjust, when such
inhabitants were really parties, has become so, and therefore
unconstitutional, since such inhabitants can defend only through
a corporate organization. Towns, however, are not full corpo-
rations. They have no capital stock, and no shares. They are
only quasi corporations, — created solely for political and
municipal purposes, and given a quasi corporate character for
convenience only. They remain still an aggregation of individ-
uals dwelling within certain territorial limits, and under the
direct jurisdiction of the legislature.
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But legislatures, in creating purely private corporations, have
an unquestioned power to prescribe the personal liability of a
stockholder therein for corporate debts, and the method of
enforcing it. They can limit this liability to the amount of his
stock, or to his proportionate share, or can make him liable
without limit. Morawetz on Corp. § 606, et seq.; Pollard v.
Bailey, 20 Wall. 520; Hathorn v. Cualef, 2 Wall. 10. The
common method of enforcement is by first recovering judgment
agaiust the corporation, and then bringing some specified process
against the stockholder. But under such proceedings against
him, the stockholder can not question the judgment against the
corporation except for fraud. He is bound by such judgment
until reversed. Morawetz on Corp. § 619 ; Marsh v. Burroughs,
1 Woods, 470 ; Milliken v. Whitehouse, 49 Maine, 527.

The proceedings against the person alleged to be stockholder,
are to establish the fact that he is a stockholder, within the
statute liability. In some instances, the statutes have permitted
a judgment creditor of a corporation to determine for himself at
his peril, (of course indemnifying the officer) what persons are
stockholders liable for the debt, and to levy the execution
directly on the property of such person, without any interme-
diate process. The question of liability as stockholder, would
then be tried in a suit against the officer. This latter mode of
enforcement, though perhaps harsher than the other, has been
repeatedly held to be constitutional and we do not know of any
case holding otherwise. Morawetz on Corp. § § 618, 619 and
notes; Leland v. Marsh, 16 Mass. 391; Marcy v. Clark,
17 Mass. 330 ; Stedman v. Eveletl, 6 Met. 115, 124 and 125;
Gray v. Cofin, 9 Cush. 205; Holyoke Bank v. Goodman
Paper Co. 9 Cush. 576. See also, Merrill v. Sugfolk Bank,
31 Maine, 57; Came v. Brigham, 39 Maine, 35. In Penne-
man’s case, 103 U. S. 714, the statute of Rhode Island,
authorized the arrest of a stockholder, on an execution against
the corporation. The constitutionality of the statute was directly
affirmed by the state court and was assumed without question by
the U. S. Supreme Court. The principle is analogous to that
which permits a creditor holding an execution against A at his
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peril to levy directly upon certain goods as the goods of A
without first instituting any process to determine their owner-
ship. If B’s goods be taken, he has a remedy against the officer
or can successfully resist him. A is not injured in either event.
If the person whose goods are sought to be taken on an execu-
tion against a corporation is liable as stockholder for the debt, he
is not injured thereby. If he is not liable, he has the same
rights and remedies as B.

But the plaintiff urges, that whatever may have been the
adjudications heretofore, upon this method of enforcing a judg-
ment against a municipal or other corporation, by levying upon
the property of any member, it is now forbidden by that clause
of the fourteenth amendment to the United States constitution
already quoted. He claims that “due process of law” as there
used, requires a notice to him personally, and an opportunity
for him to be heard in court, before execution issues against his
property. The general proposition would be, that © due process
of law ” means judicial process with judex, actor and rens. This
proposition may seem to be supported by some general remarks
of judges, and writers, but no case in point is cited, nor indeed
any direct assertion.

The phrase “ due process of law” in the United States consti-
tution, and in the constitutions of many of the states, and the
phrase “law of the land,” in the constitutions of others of the states
including Maine, have long had the same meaning. 2 Coke’s
Inst. 50, 51. English political history is full of the strife between
the crown and the people, the crown seeking to enlarge its
irresponsible prerogatives, and the people insisting on fixed, and
certain laws. Bhe Magna Charta, and the various bills of rights,
in which these y;hrases were used, were demanded from the kings,
as safeguards against arbitrary action, against partial, or unequal
decrees. .

The barons and people, insisted on general laws, legum terrae,
on uniformity,* due process of law.” They insisted on law how-
ever harsh, as better security than the prerogative however
indulgent. These phrases did not mean merciful, nor even just
laws, but they did mean equal and general laws, fixed and certain.
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The solicitude was to preserve the property of the subject from
the inundation of the prerogative, Broom’s Court, Law. 228.
The English colonies in America were familiar with the conflict
between customary law, and arbitrary prerogative, and claimed
the protection of those charters. When they came to form
independent governments, they sought to guard against arbitrary
or unequal governmental action by inserting the same phrases in
their constitutions.

They insisted that all proceedings against the individual or his
property, should be uniform, and by general law. They put the
same limitation upon the federal government in the fifth constitu-
tional amendment. In commenting on these phrases Mr. Cooley
cites with approval the language of Mr. Justice Jounsox in
Bank of Columbia v. Otely, 4 Wheat. 235. * As to the words
from Magna Charta, incorporated into the constitution of Mary-
land, after volumes spoken and written with a view to their
exposition, the good sense of mankind has settled down to this,
that they were intended to secure the individual from the
arbitrary exercise of the powers of govenment, unrestrained by
the established principles of private rights and distributive
justice.” Cooley on Const. Lim. 355. Judge GrEEN in Bank
v. Cooper, 2 Yerger, 599, (24 Am. Dec. 523) said: “ By ‘law of
the land’ is meant, a general and public law, operating equally
on every individual in the community.” e also said that such
was the opinion of the distinguished Judge Carrox, and of
Lord Coxe. Chief Justice HHEMPHILL, in Janes v. Reynolds, 2
Texas, 251, said, “the terms ‘law of theland> . . . are
now in their most usual acceptation regarded as public laws,
binding upon all the members of the community under all circum-
stances, and not partial or private laws.” O’NEIL, J., in State v.
Stmons, 2 Speers, 767, said : “The words mean the common law,
and the statute law existing in the state at the time of the
adoption of the constitution.”

But it has been expressly decided, that due process of law
does not always mean judicial process. The individual’s property
is often taken for taxes without his being first warned and heard,
and it is nowhere contended now that such summary process is
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not due process of law. It is the fixed, certain process, applicable
to all, and not partial, nor unequal. McMillen v. Anderson, 95
U. S. 37. Mr. Justice MILLER in the opinion said: “By
summary is not meant arbitrary, or unequal, or illegal. It (the
collection of the tax) must, under our constitution, be lawfully
done. But that does not mean, nordoes the phrase “ due process
of law ” mean, by a judicial proceeding. In Murray v. Hoboken
Land Company 18 Howard, 272, a warrant of distress was
issued by the solicitor of the treasury aguinst the collector
of New York, upon a certificate of the first comptroller, that
the collector wuas indebted to the treasury. The collector
had not been notified nor heard so far as appears. The statute
authorizing such a process, was held constitutional. Judge
Currtls, on page 276, said : * The constitution contains no descrip-
tion of those processes, which it was intended to allow or forbid.
It does not even declare what principles are to be applied to
ascertain whether it be due process.” See also Davidson v. New
Orleans, 96 U. S. 97; Walker v. Sauvinet, 92 U. S. 90.

It does not follow that every statute is the “law of the land,” nor
that every process authorized by a legislature is “ due process of
law.” It must not offend against “ the established principles of
private rights and distributive justice.” This statute does not. It
does not transfer A’s property to B. It only makes A’s property
liable to be taken for a debt, he in common with others, owes to
B. A can save his property by paying the judgment against
his town, which judgment binds him and all the other inhabitants,
and is a judgment he, and each of the others ought to pay.
Whether he pay or let his property be sold, he can recover full
damages of the town, and have the same final process for the
collection of his debt. In the end he only pays his rateable
share of the common debt. The statute is general, and is uniform
in its application, to every town, and every inhabitant. It may
not be in theoretical harmony with other methods of procedure,
but it accomplishes its Jaudable purpose, of compelling towns to
pay their debts, without doing any injustice. Towns readily
obtain credit at low rates of interest upon the stiength of it,
and to now pronounce it void, would destroy their credit and
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work wide spread disaster among those who have so confidently
invested their savings in loans to towns.

The words © due process of law ” in the fourteenth amendment
do not have any enlarged, nor different meaning, from that here-
tofore ascribed to them. The amendment does not make federal
law, and federal process of law, the “law of the land,” and * due
process of law ” in each state. Whatever was due process of law
in any state before the amendment, is due process of law in that
state since the amendment. Before the amendment, the final
determination of the question whether a state statute was accord-
ing to the law of the land, rested with the courts of the state.
Since the amendment it rests with the Supreme Court of the
United States. It is through this operation of the amendment,
that the cifizen receives additional protection against unequal and
partial laws.

The United States Supreme Court, in considering and deter-
mining such a question, will ook mainly at the fundamental law,
and general jurisprudence of the state. If the statute or process
is found to be of ancient origin, to have been fully acquiesced in,
to be general in its character, and impartial in its application,
and interwoven with the business of the people, that court will
not pronounce against it, because it is anomalous or has not been
adopted elsewhere. The plaintiff cites Leees v. Watertown, 19
Wall. 107, and Meriwether v. Garrett, 102 U. S. 472, not as
decisive or applicable authorities, but for some general observa-
tions in the opinions, upon * due process of law.” In neither case
was there a comparison of a state statute with the fourteenth
amendment, and in both cases (19 Wall. 122, and 102 U. S.
519) the New England method of enforcing judgments against
municipalities is expressly noticed as an exception to the applica-
tion of the general observations quoted by plaintiff, and is not
even incidentally condemned. Elsewhere in the opinions of the
same court, this method has been alluded to, as actual, existing
and binding law, and nowhere has it even by implication been
declared contrary to the New England law of the land, or the
fourteenth amendment. Riggs v. Joknson County, 6 Wall. 191 ;
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Supervisor v. Rogers, 7 Wall. 180; Barkley v. Levee Coms’s,
93 U. S. 295.

The statute in question must be held to be constitutional and
unaffected by the fourteenth amendment.

Judgment for the defendant in each case.

Perers, C. J., Warron, Danrort, LiBBEY and FOSTER,
JJ., concurred.

BensaMiN F. ANDREWS, petitioner,
vS.
Marquis F. Kine, Mayor, and others.

Cumberland. Opinion March 24, 1885.

Certiorari. Removal of city marshal of Portland by mayor and aldermen.
Practice. Special stats. 1877, ¢. 346; 1878, c. 16.

‘Where an officer is ‘¢ subject after hearing to removal by the mayor, by and
with the advice and consent of the aldermen,” the hearing must be by the
“board of mayor and aldermen.” A hearing by the aldermen alone is not
sufficient, even if by the officer’s consent.

Where an officer is removable in the manner above stated for ¢ inefficiency or
other cause,” the mayor and aldermen must find sufficient cause to exist as
matter of fact, and so adjudicate, before a valid order of removal can be
made. An omission to pass upon the truth of the charges, invalidates the
order of removal.

Where upon a hearing of a petition for a writ of certiorari the presiding judge,
with the consent of the parties, rules pro forma only, that the petition be
dismissed, without exercising his own judgment, the law court may enter-
tain exceptions, and upon them, getermille whether the writ should issue.

ON EXCEPTIONS.

Petition for certiorari to quash the proceedings of the mayor
and aldermen of Portland in removing the petitioner from the
office of city marshal on the first day of May, 1884. The petition
was dated June 17, 1884.

(Return of the respondents.)
“In addition to the records, which the said petitioner has
made part of his petition in the present case, and a copy of
which is also hereunto annexed, of the proceedings hefore the
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mayor and the aldermen of the city of Portland at the hearing
relating to the removal of the petitioner from the office of city
marshal of said city on charges duly preferred against him —
the same hearing referred to in said petition of Benjamin F.
Andrews to this honorable court for the writ of certiorari —
the said respondents herehy-respectfully certify and return that
the following proceedings were had by and before them and the
following facts were found by them :—

“First. That no further specification of either of the charges
preferred was requested by said Andrews or his counsel, at said
hearing before the mayor and the aldermen, but on the contrary
at the opening of the hearing, the counsel for the present peti-
tioner waived all objection to the charges, as being general or
indefinite in their character, except as that consideration was
urged as ground for delay of the proceedings to give time and
opportunity to meet them.

“Second. That the question how one of the witnesses voted
at the last municipal election, which appears in the record, was
excluded as in the judgment of the mayor and the aldermen of
no importance and wholly immaterial upon any issue legally
arising under the charges preferred.

“Third. That in reference to the form or method of pro-
ceeding — the mayor retiring from the chair after reading the
charges, calling the chairman of the aldermen to preside, and
first hearing the testimony before making the removal and asking
the advice and consent of the aldermen — the counsel for the
present petitioner expressly stated at the hearing that he made
no complaint about it, and was not sure that it was not upon the
- whole the most becoming method. The mayor remained in
attendance during the whole hearing.

“Fourth. That it was the judgment of the mayor upon the
evidence introduced at said hearing that the several charges pre-
ferred against said Benjamin F. Andrews as set forth in said
record were all of them proved, and it was upon that judgment
he acted in removing the said Andrews from said office of city
marshal.

VOL. LXXVII. 15
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“ And the same judgment was formed upon the evidence by
the aldermen who voted to advise and consent to said removal,
and it was upon that judgment they acted in giving such advice
and consent. .

“Fifth. That there was a full hearing before the mayor and
the aldermen upon all the charges preferred, as they are set
forth in said record.

" And now these respondents respectfully submit that this
honorable court will not canvass the evidence laid before the
mayor and the aldermen of said city, with the view of drawing
inferences and determining facts therefrom, but will regard the
facts found by them from the evidence as established, and this
their return and certificate of the proceedings before them,
together with the records annexed to said petition, as final and
conclusive of the same. They further respectfully submit that
their doings, findings and judgments were in all respects just and
without error, and within their jurisdiction under the special laws
of 1878 cited in said petition, and that the petitioner shows no
cause entitling him to the writ of certiorari as prayed for.”

Subscribed and sworn to.

The presiding justice ruled pro forma, that the petition be
dismissed and the writ be denied, and the petitioner alleged
exceptions.

William L. Putnam and C. W. Goddard, for the plaintiff,
cited: R. S., ¢. 77, § 5; Bath B. & T. Co. v. Magoun, 8
Maine, 293 ; N. Berwick v. York, 25 Maine, 73 ; Waterville,
Petr’s, 31 Maine, 506 ; Cornville v. Co. Com. 33 Maine, 238 ;
Dyer v. Yowell, 33 Maine, 261; Detroit v. Co. Com. 35
Maine, 379; West Bath v. County Commissioners 36 Maine,
775 Furbush v. Cunningham, 56 Maine, 186; Hopkins v.
Fogler, 60 Maine, 268 ; Bethel v. County Cominissioners, 60
Maine, 538; Dresden v. Co. Com’rs, 62 Maine, 367; Fair-
Jield v. Co. Com’rs, 66 Maine, 387 ; Spofford v. . R. Co. 66
Maine, 48; White v. Co. Com. 70 Maine, 326; Cushing v.
Gay, 23 Maine, 9; 2 Dill. Mun. Corp. § § 925, 929, 927; R.
S., ¢. 102, § 13; Dow v. True, 19 Maine, 48 ; Banks, App’t, 29
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Maine,. 291 ; Lewiston v.. Co. Com. 30 Maine, 24 ; Smath v. Co.
Com. 42 Maine, 400 ; Wayne and Fayette v. Co, Com.37 Maine,,
560 ; McPheters v. Morrill, 66 Maine, 126 ; Vassalboro, Petr’s,,
19 Maine, 338 ; Minot v. Co. Com. 28 Maine, 121 ; Windham,.
Pet'rs, 32 Maine, 454; Pingree v. Co. Com. 30 Maine, 354 ;
Harkness v. Co. Com. 26 Maine, 356 ; Strong v. (fo. Com. 31.
Maine, 580; Winslow v. Co. Com. 37 Maine, 562 ; Bangor v..
Co. Com. 30 Maine, 273 ; Levant v. Co. Com. 67 Maine, 433 ;.
Orono v. Co Com. 30 Maine, 305; Pike v. Harriman, 39
Maine, 53 ; Hayward, Petr, 10 Pick. 358 ; State v. Rochester,.
6 Wend. 564; Ledden v. Hanson, 39 Maine, 359; Emery v..
Brann, 67 Maine, 44; Ross v. Ellsworth, 49 Maine, 418 ;:
Oxford v. County Commissioners, 43 Maine, 257; Special
Statutes, 1878, ¢. 16; People v. Nichols, 19 New York, 588 ;
People v. Fire Commissioners, 72 New York, 449; Osgood:
v. Nelson, 5 Appeal Cases, Law Reports, 636; Farmington.
R. W. P. Co. v. County Commissioners, 112 Mass. 206 ;.
Tewksbury v. Co. Com. 117 Mass. 564; Murdock, App't, 7
Pick. 312.

Charles F. Libby, for the defendants.

There is no provision of law authorizing exceptions to the-
decision of a judge at nis¢ prius on a petition for certiorari..
This court has jurisdiction only of questions arising on the writ.
of certiorari. The granting of the petition is matter of discretion,.
not of right. No exceptions lie to the refusal of a judge to grant.
the writ, and therefore none to his rulings at the hearing upon the-
petition. The language of the statute (R. S., e¢. 77, § 42)
seems explicit in this point. It is confined to * questions arising’
on writs of . . . certiorari, when the facts are agreed on,
or are ascertained and reported by a justice.” If no writ is
granted there is no provision of law for bringing the matter
before the law court. Here the facts are not “agreed on” nor
“reported by a justice ;” it is a petition and not a writ.

The final vote, as recorded by the city clerk, does not specifi-
cally mention the charges, but when taken in connection with
the rest of the record leaves no reasonable doubt as to the basis
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of the aldermen’s action. We submit that this is not a case
where the action of the court is to be governed by a strained
construction of the record of a municipal body, not acting
according to the course of the common law, and not accustomed
or to be expected to make up its record with the fullness and
accuracy with which the record of a judgment of a court of law
would be made up. On the contrary, this is a case when the
petitioner is bound to show that he is, in fact, actually aggrieved,
not that the record is capable of a construction, which renders it
possible to argue that he was so aggrieved.

If such a course was to be accepted, no records of municipal
officers could stand, as they furnish at the best a mere outline of
the proceedings. As said by Judge DEvVENS in Fairbanks v.
Aldermen of Fitchburg, 132 Mass. 47 : “ In cases of this character
it is particularly desirable to deal with the substantial justice of
‘the case, untrammelled by defects in the records or in the
pleadings.”

The only question which any court would consider, when
:asked to set aside these proceedings, would be, what was in fact
the judgment of that tribunal upon these charges — were they
sustained or not — not merely does the record show it fully, but
what was the fact.

Upon this guestion the answer of these respondents is conclu~
sive. They say, whatever the record may or may not show, our
Judgment was upon the evidence that these charges were sus-
‘tained, and that the petitioner was guilty of taking bribes as well
as of the other acts specified, and upon that judgment they acted
in voting to remove him. What claim, then, has the petitioner
for the favorable action of this court?

““The court cannot, upon a writ of certiorari, examine into
‘the merits of a case and set aside the verdict as being against
evidence.” Johnson v. Ames, 11 Pick. 173; Fay and al.
Petitioners, 15 Pick. 243.

The reasons which have led the courts to hold that the record
as first made up is not conclusive, but may be supplemented by
a further return, are apparent. If this were not the case, inex-
perienced recording officers might place in jeopardy important
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public interests and delay indefinitely important 'wtlon on matters
of great moment. The proceedings of municipal boards would
be hedged in by technicalities, which would destroy the efficiency -
and defeat .the objects for which they are established. The
strictness of ordinary legal proceedings cannot be expected in
the record of their action. Some allowance must be made for
their inexperience and lack of legal knowledge, when it does not
touch the merits of their action. For this reason the courts
have held that when the record does not show all the steps in
the proceedings or the grounds of their action, they may make
a return, setting out such additional matter as shows that the
action taken by them was legal; as stated by Gray, C. J., in
Farmington River Water Company v. County Commissioners,
112 Mass. 206: “To a petition for certiorari to quash the pro-
ceedings of county commissioners, the commissioners may file
an answer stating in detail their findings at the hearing before
them, if not stated in their record; and the petitioners cannot
control it in matter of fact by intrinsic evidence.” See also pp.
216, 217. A returnin writing by the county commissioners of
their findings, which cannot be disputed in matter of fact.”
Tewksbury v. County Commissioners, 117 Mass. 563 ; Mendon
v. Co. Comrs, 5 Allen, 13; Worcester & Nashua R. R. v.
Railroad Comrs. 118 Mass. 564; Chase v. Aldermen of
Springfield, 119 Mass. 556; Grace v. Board of Health, 135
Mass. 497, 498. Also citing Gloucerster Co. Com’rs, 116
Muass. 5815 Fairbanks v. Mayor and Alderman of Fitchburyg,
132 Mass. 42. ‘

But the practice in this respect has been so fully and closely

stated in a late opinion of this court, that further citation of

authorities is unnecessary.

“The answer of the county commissioners to a petition for
certiorari should contain a full, detailed statement of the facts
proved and the rulings thereon, so far as the points complained of®
in the petition are concerned. The answer, when completed,
signed and sworn to, is conclusive on all matters of fact within
their jurisdiction.”  Levant v. County Commissioners, 6T
Maine, 429,
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Petitioner’s counsel complain- that the return of respondents
uses the word “judgment” in place of finding, and say that it
is an evasion of liability and an attempt to deprive them of the
remedy they would have in case the word *finding” had
been used. We submit that the objection is hypercritical and
unreasonable. The word “judgment” involves a finding. ~See
“Finding ” in Burrill’s Law Dict. The language of the return
is *it was the judgment of the mayor upon the evidence,”

“and the same judgment was formed upon the evidence by the
aldermen who voted to advise and consent to said removal,” *“and
it was upon that judgment they acted,” etc.

There can be no question as to what these words mean. They
include a finding of fact, a conclusion reached by means of
-evidence. To complain of the form of the statement is to cavil
about words, and ignore their real significance. What element
that goes to make up a valid judgment and legal action of the
board is wanting, when the mayor and aldermen certify that upon
the evidence their judgment was that the petitioner was guilty of
the charges preferred, and that upon that judgment, so formed,
they acted in removing and in advising and consenting to the
‘removal.

EmERY, J. The office of city marshal is not a corporate, nor
-even a municipal office. 'While the appointment of the incumbent
is usually delegated to the municipal government, it is competent
for the legislature to intrust it to the governor. Cases are not
‘uncommon in large American cities where the state has taken to
itself the appointment and government of the police force of the
-city. The city marshal has other than municipal duties. He
has to preserve the public peace, the peace of the state. He has
‘to enforce the laws of the state. He is essentially a state officer,
.and the people of the whole state are interested to have such
legislation, and judicial interpretation, as to his appointment,
tenure, and removal, as will secure the most efficient adminis-
‘tration of his office. Dillon on Mun. Corp. (3 ed.) § § 58, 60,
2105 Farrel v. Bridgeport, 45 Conn. 1915 Cobb v. Portland,
.55 Maine, 381. The court, therefore, in passing upon the
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questions here presented, must regard the rights and interests of
the people, as well as those of the parties. It is a question of
public, as well as of private right.

- Formerly, the city marshal of Portland was appointed by the
mayor and aldermen, annually, subject to removal for good
cause. This practically gave the mayor and aldermen power to
remove at will, at the end of the year, by merely not re-appoint-
ing. By the act of 1877, ¢. 346, and the amendatory act of
1878, c. 16, the legislature provided that the marshal should
“hold office during good behavior, subject, however, after hear-
ing, to removal at any time by the mayor, by and with the
advice and consent of the aldermen, for inefficiency or other
cause.” The tenure of the office was made to be during good
behavior, a tenure as long as that of the justices of the Supreme
Court of the United States. We must assume that this im-
portant change in tenure was made advisedly. We must assume
that the legislature investigated and deliberated sufficiently.
We must assume that its action herein was expedient and neces-
sary, and so unhesitatingly give it full scope and effect.

A power of removal is always necessary to ensure good be-
havior; and in this case, a power of removal was vested in the
mayor and aldermen, to be exercised, however, only when there
was “inefficiency or other cause” existing, and then only after
hearing. The discretionary power of annual removals by not
re-appointing, was taken away. Removals were now to be made
only when necessary, for causes affecting the administration of
the office, and only after examination and deliberation. In these
proceedings for removal, the public, for whose benefit the
legislation was enacted, and the incumbent himself, have a direct
interest.

While the incumbent of a legislative office has no vested right
to his office, as against the state ; while he has no such property
in it as can be conveyed, yet his right or title to the office and
its emoluments has always been recognized by the courts as a
valuable interest; as a privilege entitled to the protection of the
law. He ought not to be deprived of it, “but by the judgment
of his peers, or by the law of the land.”
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In view of the importance to the public, as well as to the
parties, of the principles which must govern the decision of this
case, we deem it advisable to consider at some length, the various
requirements of the statute, for a valid removal. The removal
can only be for cause, but the statute does not specify in detail
what the causes are, which will justify a removal. “Inefficiency
or other cause,” however, must mean substantial cause. In
determining the meaning of these words, they should be con-
sidered in connection with the preceding words, declaring the
tenure of the office to be “during good behavior.” We think
they embrace any act of nonfeasance or malfeasance in office,
from corruptness, as well as nonfeasance or misfeasance from
inefficiency. © They may also be fairly held to embrace the com-
mission of an infamous crime while in office, or a conviction of a
misdemeanor and sentence to imprisonment for a term which will
prevent the officer from discharging the duties of his office.

The composition and character of the tribunal constituted by
the statute for hearing and determining the causes, should also
be considered. The legislature, it must be assumed, intended it
to be disinterested and impartial. In this case, as is usuval, the
mayor and aldermen are constituted the tribunal. In proceed-.
ing under the statute, they do not act as municipal officers, nor
as agents of the city, hut, pro tempore, as judges. It has been
held, that when sitting ns judges to try charges against an officer,
municipal officers must be specially sworn for that purpose.
Tompert v. Lithgow, 1 Bush. (Ky.) 176. We doubt if such a
special oath is necessary, but the case cited illustrates and sup-
ports our proposition, that the mayor and aldermen act under,
this statute, apart from their mere municipal duties, and in a
judicial capacity. The act of hearing and deciding is always a
judicial act. It should always be done, deliberately and without
bias.

The statute provides that the mayor shall take the initiative in
passing an order of removal, and that the aldermen shall have
power to negative the order. The mayor, however, can not
exercise his initiative until after the hearing. The language is,
“subject after hearing, to removal by the mayor,” &c. The
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statute does not expressly declare before whom the hearing shall
be, whether before the mayor alone, or the aldermen alone, or
the mayor first and the aldermen afterward, or before the mayor
and aldermen together. Only one hearing seems to be contem-
plated however, and yet, the concurrence of both the mayor and
the aldermen is required for vote of removal.

The inference would be that the hearing should be by both,
and by both together. In the statutes, and in the city charter
of Portland, as in all city charters, certain powers and duties are
vested in the mayor; certain others are vested in the aldermen,
while the general administrative powers of the city, including the
administration of the police, are vested in * the mayor and alder-
men.” The mayor and aldermen constitute a board distinct from
the board of aldermen. The mayor is required to preside at all
meetings of the mayor and aldermen, (city charter, § 3,) but
the aldermen select their own chairman when in session by them-
selves. When anything in municipal matters is to be done by
the mayor and aldermen, it is done in a session of that board.
The mayor and the aldermen in such cases, sit together in the
considering of municipal affairs, and while their final action may
be concurrent, their hearings and deliberations are in common.
In the absence of any declaration to the contrary, we think that
when the legislature provided for a hearing before removal, it
intended that both the mayor and the aldermen should hear the
matter, and should hear it as they hear other matters, sitting as
a board of mayor and aldermen, with the mayor in the chair.
This view is supported by the subsequent legislative provision,
that “ the mayor and aldermen ” ( of Portland ) should have power
to send for persons and papers, and compel the attendance of
witnesses, “at any meeting of said board of mayor and aldermen,”
at which a hearing is to be had. ( Special laws of 1881, ¢. 86.)

The tribunal is composed of two factors, whose concurrence is
necessary to a valid sentence. The public, and the respondent,
are entitled to the unbiased judgment of each, after hearing, and
as the result of the hearing. It is a part of the “law of the
land, ” that the authority which strikes must hear.

The proceedings before this tribunal should be according to
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“the law of the land, ” which is the common law wherever the
statute is silent. Specifications of the alleged causes should
therefore be formulated with such reasonable detail and precision
as shall inform the people and the incumbent of what dereliction
is urged against him. The charges should be specifically stated
with substantial certainty, though the technical nicety required
in indictments is not necessary. Dillon on Mun. Corp. (3 ed.)
255. They may be presented by any one. It is not improper
for the mayor, as the chief executive magistrate of the city, re-
quired to be vigilant and active in causing the laws of the state
to be enforced, to formulate the charges, even suo motu. In his
supervision over the conduet of officers, it may be his duty to do
so. But he should not prejudge the case; he should not act as
prosecutor at the hearing ; there, he should divest himself of his
executive functions and assume the judicial ; he should suspend
his own judgment till the hearing is completed, that it may
be the result of the hearing, and not of a preconceived opinion.

The incumbent should have reasonable notice of the charges,
as formulated, and of the time and place of the hearing. At the
hearing, he should be allowed to cross-examine the witnesses
against him, within the rules of evidence. His own testimony
and that of the witnesses for the defence, should be fully heard
within the same rules. The hearing should be full and fair, and
by apatient, unprejudiced tribunal. The proceeding is adversary
or:judicial in its character, and where the statute is silent, the
substantial principles of the common law must be observed.
Dillon on Mun. Corp. (3 ed.) 253; Murdock v. Phillips
Academy, 7 Pick. 303 ; 12 Pick. 244.

After hearing and before sentence, (for the order of removal is
a quasi sentence, though we use the word for purpose of illustra-
tion merely,) there should be an adjudication upon the truth or
falsity of the charges as matters of fact; for upon such adjudi-
cation the sentence is based. This adjudication must be by the
tribunal that hears the evidence, here, the board of mayor and
aldermen. The removal can not be made, unless the alleged
cause in fact exists, and such existence should be ascertained and
declared, as the legal basis for the sentence of removal. Such is
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the immemorial practice in prosecutions in the common law
courts. We do not refer to civil proceedings. No sentence
is there pronounced until the respondent has been found and de-
clared guilty of the particular charge alleged.  The records of
the higher courts recite first the fact that the respondent is found
guilty, by verdict, or plea, and “ therefore it is considered, ” &ec.,
or “whereupon it is ordered, ” &c. At the preliminary hearing
before a magistrate, where there is a plea of “not guilty,” the
record always shows, that upon hearing, the respondent is ad-
Jjudged g*uilty or not guilty, as the case may be, and that the
sentence or order is based on such finding of fact.

In special courts, established for the trial of officers alleged to
be unfaithful, such as courts of impeachments and courts martial,
we believe it is the universal practice for the court to pass first
upon the truth or falsity of each charge, before passing sentence.

This must needs be the course, otherwise the court might pro-
nounce sentence, where no one charge was believed by a majority
of the court. There might be as many charges as there were
members of the court, and no one charge receive the assent of
more than one member, yet that member vote to sentence, on
account of his belief in the truth of that one charge, which all
his associates believed to be false.

If each member did so, there would be sentence, without con-
viction, and without guilt. - Such a result would be monstrous,
and hence the practice of first ascertaining and declaring whether
the court agrees, or concurs, upon any one charge as proved. -

We think it may be assumed in the absence of specific
directions, that the legislature intended this special tribunal
should follow the course so long, and generally followed by the
common law courts, and special courts charged with similar
duties. - The same reasons for such a course certainly exist.

In this case now before us, are seven different charges. The
mayor might be convinced of the truth of one only, and think it
his duty to remove for that cause. The aldermen might be
unanimous in the belief that the particular charge relied upon by
the mayor was not proved, and yet be of the opinion some other
charge was true. The mayor might remove upon his belief, and
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the aldermen consent upon their belief, and the officer be thus
removed without any concurrence of belief. Again, no one
charge might be proved to the satisfaction of more than one
alderman, while each one of the seven aldermen might be satis-
fied with the proof of one of the charges, and consent to the
removal for that charge. There might be, in this way a unani-
mous vote for removal, where six-sevenths of the board believed
every charge to be false. Again, the mayor and aldermen might
believe in the truth of such charges only, as are not legul cause
for removal, and disbelieve the others, and yet vote to remove,
and the incumbent thus be deprived of his office against the
evident will of the people. The evil and unjust results, that
might follow from an omission of the tribunal, to first ascertain
and declare the facts as to the charges, before considering the
sentence are cogent arguments that such ascertainment and
declaration must be an essential part of the procedure, for a
valid removal. No’ course of procedure of an inferior tribunal,
that could so nullify the intent of the statute, and so elude the
supervisory power of the Supreme Court over such tribunals, can
be according to “ the law of the land.”

If any charge be found true by the concurrent finding of the
mayor, and aldermen, substantially in the mannerabove indicated,
and the officer’s removal be thought advisable, there must then be
an order of removal. The adjudication upon the facts, and that
upon the advisability of removal are distinct acts. The latter
cannot precede nor be co-incident with the former, but must
follow it. Though the board of mayor and aldermen may find
some of the charges proved, non constat that the mayor will
remove, or the aldermen consent. Repentance, reparation, or
other considerations may induce a suspension of sentence. If
removal be determined upon, by the mayor, he should make
an order to that effect, and if the aldermen consent, that consent
should be formally expressed. We do not mean that these
things are to be done with stateliness of manner, nor that the
record is to be minutely formal. The manner may be familiar,
and the record brief. The finding of the facts, and the conse-
quent order may be expressed simply, and in condensed form.
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All that is necessary is, a substantial observance of the essentials,
and some expression thereof, in some intelligible form.

In the absence of any statute provision, the procedure above
out lined appears to us upon principle and analogy to be that
required by “the law of the land,” according to which the officer
must be deprived of his office, if at all.

Now, let us, in the light of the principles above stated,
examine the proceedings of the mayor, of the aldermen, and of
the board of mayor and aldermen, and see wherein they are
erroneous, if there be any error. They are generally regular.
Two at least of the charges, the fourth and fifth, were sufficient
in form and substance. There are two matters, however, that
seem to us irregular, and it not sufficiently cured, erroneous, in
substance.

1. There was no hearing before the mayor, nor before the
board of mayor and aldermen. The mayor evidently did not
consider himself a part, or member of the tribunal that was to
hear and afterward determine. From his letter to the marshal
of April 21, 1884, it would seem he did not understand that he
was to give a hearing, but rather that the marshal could be heard
before the board of aldermen on the question presumably of their
concurrence in the predetermination of the mayor to remove.
At the hearing he did not preside, as he was by law bound to do,
at all meetings of the mayor and aldermen, and although he
remained in attendance, it was only as a spectator or prosecutor.
The official hearing wus by the aldermen alone. For the reasons
heretofore stated, we do not think that such a hearing was suffi-
cient hasis for sentence of removal. The respondent and the
people were entitled to the judgment of the mayor, and that,
after hearing, and as the results of the hearing. They were
entitled to be heard by him as a judge before he should pass
sentence. There has been no hearing by the statute tribunal, if
we have corvectly assumed that the statute intended a hearing by
the mayor as well as by the aldermen.

2. At the conclusion of the hearing, the mayor took his seat,
as mayor and presiding officer, (the board of mayor and alder-
men being thereby in session) and without stating what charges
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he found proved, or upon which of them he based his action,
without putting to the board the question of guilt or innocence,
without any finding of facts by either factor of the board, upon
either charge, he passed sentence of removal. He then put the
question whether the aldermen would advise and consent thereto.

The aldermen did not pass upon the truth or falsity of any
charge. There was no ascertainment nor declaration of any facts.
Their only vote or act was that of sentence. We cannot know
from the record that a majority of the aldermen believed in any
one charge, nor whether the removal was upon a sufficient, or
insufficient charge. The record does not disclose what was the
basis for the sentence, nor that there was any basis. According
to the principles of law heretofore stated, this want of a proper
basis renders the sentence of removal invalid.

The first named irregularity was an abuse of jurisdiction. The
court constituted by the statute did not sit. The mayor, an
essential factor of that court, abdicated his judicial functions.
The board of aldermen assumed to themselves the power that
was only to be exercised by the board of mayor and aldermen.

The second named irregularity was an error in procedure.
They are both within the superintending power of this court,
which “ has general superintendence of all inferior courts, for the
prevention and correction of errors and abuses, where the
law does not expressly provide a remedy.” R. S.,ec. 77, § 3.
This jurisdiction is broad enough to include a superintendence of
the mayor and aldermen where they are sitting in any judicial
capacity. Such power has been repeatedly exercised in England
and in this country, and in cases of removal of officers of private
corporations as well as of public officers. It does not extend to
a re-triul of the facts, nor to a review of the evidence, nor to a
revision of any matter of discretion. It does extend to an
examination of the grounds of the proceedings, and of the course
of the procedure, to determine whether the inferior court kept
within its jurisdiction, and proceeded according to law. Whether
the inferior court is legally constituted ; whether the allegations
made to it are sufficient in form and substance to authorize it to
proceed ; whether its procedure is correct, and whether its
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sentence is lawful are questions for this court to determine. If
abuse or error be found in any of these matters, this court can
" by proper process annul the whole proceeding, where no other
mode of correction is provided. The foregoing proposition as to
the extent of the supervisory power of this court, and that it
comprehends cases of attempted removal of officers for cause, is
well established by authority. People v. Fire Commissioners,
72 N. Y. 245; People v. Nichols, 79 N. Y. 582; People v.
Campbell, 82 N. Y. 247; State v. Lufton, 64 Mo. 415; Rex
v. Richardson, 1 Bun. 517 ; Dillon on Mun. Corp. (3ed.) 250,
251 and notes. In an English case Osgood v. Nelson, L. R. Q.
B. 41, 329 and 5 App. Cas. L. R. 636, the statute authorized
the mayor, aldermen, and council to remove the registrar for
* inability, misbehavior, or for any other cause which may appear
reasonable to them.” The court of Queen’s Bench and the House
of Lords on appeal, considered, and determined for themselves
the reasonableness of the alleged causes. They decided that
habitual non-attendance was a reasonable cause, but they did so
upon their own judgment, and not upon that of the mayor,
aldermen and council.

The respondent before the mayor and aldermen, comes to this
court as a petitioner for the writ of certiorari, which the court
has the power to issue in the furtherance of justice. R. S., e.
77, § 5. This writ is the usual and suitable remedy as its effect
is to annul the proceedings of the inferior court, it found to be
erroneous. In accordance with the approved practice in this
state, the mayor and aldermen, the respondents to the petition,
not only sent up their records, but also an answer on oath alleg-
ing other proceedings and matters that do not appear in the record.

They claim that their answer is conclusive as to all matters of
fact alleged therein, and that these show, that the seeming irreg-
ularities did not really occur or were waived, or that the petitioner
was not prejudiced thereby. Levant v. Com’rs, 67 Maine, 429.
The answer, however, is not conclusive of the legal effect of the
facts alleged, and the sufficiency of the allegations for their
purpose is next to be considered. We need only to consider
allegations relating to the two errors already indicated; that of
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the mayor’s omitting to sit officially at the hearing; and that of
the mayor and aldermen omitting to adjudicate upon any of the
charges.

As to the first, the respondents’ answer, (see item 3, of the
answer) that the mayor was in attendance and heard the testimony.
‘We do not understand them to mean that the mayor attended,
and heard officially as a judge. The record shows that the hear-
ing was before the board of aldermen only, and that the mayor
was present as a spectator or prosecutor. An answer is not to
be construed as contradicting the record, but rather as supple-
menting it. The respondents also answer that the counsel for
the present petitioner, expressly stated he made no complaint
about the mayor leaving the chair, and was not sure it was not,
upon the whole, the most becoming method. The argument of
course is, there was a waiver of the mayor’s performance of his
judicial duty in the matter, and that it was competent for the
petitioner to waive it, and so give jurisdiction to the board of
aldermen alone.

If it were matter of form, or of practice, or even of procedure
only, it was, perhaps, competent for the then respondent to
waive it, and be bound by the waiver. But this matter involves
the composition of the tribunal ; indeed its very authority and
existence, in which the people have a manifest interest. As
before stated, the statute contemplated a hearing by the mayor
and aldermen sitting as a board, the mayor in his place as mayor
and presiding officer. The incumbent of the mayoralty was not
simply an individual member of the tribunal who might be absent
and yet leave a quorum. He was an essential factor. There
could be no board of mayor and aldermen without an acting
mayor. There could be no legal hearing under this statute,
without the mayor or his vice being present, sitting in his place
as mayor, as one branch of the tribunal composed of two branches.
There could be no sentence without a prior legal hearing. The
city marshal might have resigned his office, or have confessed the
charges, but he could not confer on the board of aldermen alone,
the jurisdiction to hear, nor upon the mayor the jurisdiction to
sentence without hearing, or confession. Neither branch could
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exercise by consent a jurisdiction it did not have by statute.
It is a familiar principle that consent will not confer jurisdiction
on an inferior court.

A superior common law court when trying questions of fact is
composed of two factors, a judge and a jury. Both must be
present and hear. In civil causes the statute permits the parties
to waive the jury, and submit the case to the judge. In criminal
causes however, which are more analogous to this proceeding,
there is no provision for the waiver of a jury. If a respondent
while adhering to his plea of not guilty, should verbally offer
to submit to a hearing by the judge alone, such offer or waiver
would not authorize the judge to dispense with the jury, and
proceed to hear and sentence. This would be very apparent in
the case of the graver offences where the penalty might be long
imprisonment, or even death. The principle however, would
be the same in the case of all offences. If then a superior court,
will not eliminate or suppress one of its factors upon the verbal
consent of a respondent pleading not guilty, it would seem that
an inferior and limited tribunal cannot do it. It must not be
forgotten that the people as well as the respondent, are interested,
in the proceedings.

As to the second error, the respondents’ answer, (see item 4)
that it was the judgment of the mayor, and of those aldermen
voting for removal, upon the evidence at the hearing, that all the
charges were proved, and that the sentence and consent thereto,
were based on that judgment. Reading this answer in the light
of the record, the meaning seems to be, that the evidence
induced in the mind of the mayor, and in the mind of each
aldermen voting with him, a belief in the truth of all the charges.
The most that the answer and record taken together indicate,
was a mental status in certain individuals. By their use of the
term " judgment” in their answer we do not understand the
respondents to assert, that their individual mental beliefs, were
formulated into an expressed judgment of the tribunal, in the
technical law sense of the termn. Individual members of this

LXXVvII. 16
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court, may in relation to a case, have certain views, or opinions
induced by the arguments. Each member may have the same
opinion in his own mind. But such individual opinions do not
constitute a judgment ot the court, upon which further proceed-
ings could be had. These opinions must be formulated, and
expressed officially to become a court judgment. It is only
after such formulating and expression that the consequences of a
judgment can follow. We have said there should be an adjudi-
cation upon the fucts. That adjudication is something more
than a mentul process, or conclusion in individual minds. It is
an expression, a giving out by the tribunal, of the resultant of
the opinions of its members, such expression being an open
act, a step in the procedure. It should properly appear on the
record ; but if the recording officer omitted it, and such expres-
sion was actually made, the record may be amended, or the fact
can be shown in answer to a petition for certiorari, (67 Maine,
429). "~ We do not however, understand the answer in this case,
to assert there was any such expression, any such formal articu-
lation of judgment. Indeed the record expressly declares that
the board of aldermen was requested to make it by one of
its members, and refused. The answer is not sufficient to cure
the second error.

The respondents however, further argue, that the granting of
the writ of certiorari, does not necessarily follow from their
omission to show regular proceedings. The granting of the writ
is a matter of judicial discretion, and they urge that, even if
these particular proceedings are erroneous, new ones can at once
be instituted, from which the same result must follow, and there-
fore these may well be permitted to stand. The great majority
of cases in which the writ is asked for, are purely civil proceed-
ings, such as those about taxes, roads, etc., and in such cases,
the writ is always granted, if there be an excess of jurisdiction
by the inferior court, or any unauthorized step, or omission in
the procedure, which may work an injustice. This proceeding
before the mayor and aldermen, hiowever, is somewhat akin to a
criminal prosecution. It charges the petitioner with offenses.
It may result in his condemnation and disgrace, as well as in the
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loss of some privilege. It has been said that in such cases, the
injured party is entitled to the writ ex debito justitiae. Dillom
on Mun. Corp. (3 ed.) 925.

It is also suggested in the argument that the proceedings of a:
special court, unlearned in the law, are not required to be so
regular, nor its records so full and accurate as those of a superior-
court. The court is reminded of the indulgence shown to the:
records and proceedings of municipal bodies. The courts will.
Iabor to discover and give effect to the real intention of these:
bodies, in all municipal matters, as expressed in any votes or
proceedings, however informal. But even in such matters, the:
court can not supply votes that were not passed, nor overlook
the illegality of the votes that were passed. In such adversary
proceedings as these, moreover, distinct from, and more solemn:
than, those in municipal matters; in proceedings so summary,
affecting the character of a citizen and the peace of the state, the-
proceedings and record should be reasonably regular and precise.
No intendments can be indulged as to the jurisdiction and regu-—
larity of the procedure of the mayor and aldermen in such cases..
State v. Lupton, 64 Mo. 415.

This case is brought before us, upon exceptions to various.
rulings of the presiding judge at the hearing on the petition, and.
it is contended that the law court has no jurisdiction over questions.
arising on the petition, but only over those arising on the writ:
itself. In the enumeration of the cases that may come before the
law court, in § 42, c¢. 77, R. S., the last case named is, © questions.
arising on writs of . . . certiorari.” Early in the same:
list, however, is named, “bills of exceptions.” Again in § 51,
of ¢. 77, it is provided that “a party, aggrieved by any opinion,
direction, or judgment of the presiding judge,” may have a bill
of exceptions to the law court. There would seem to be sufficient
authority for this court to determine this bill of exceptions.
The exceptions present questions of law solely. If it be suggested
that the final ruling dismissing the petition was a matter of
judicial discretion, not reviewable by this court, it may be
answered that the presiding judge did not exercise any such
discretion. He heard no evidence. He looked at the petition,
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record and answer only. They presented a grave and delicate
question. He made a pro forma ruling only, with the apparent
consent of the parties, and with the evident intention of thereby
bringing the whole case before us for more full consideration.
The case might properly have come up upon report, or agreed
statement, but the form in which it comes is not essential.
Barrows, J., in Collins v. Chase, 71 Maine, 435.

We have only considered the principal question, that presented
by the final ruling dismissing the petition, as the result we have
arrived at, renders any consideration of the minor rulings
unnecessary. We have discussed, and passed upon two errors
in the proceedings of the inferior court, when perhaps one was
sufficiently decisive of this particular case. We have thought it
advisable, however, to state at some length, the legal principles
‘we deem applicable to the case. It is highly important that all
inferior tribunals, especially those vested with a jurisdiction to
deprive a person of his property, and condemn him to disgrace,
should keep within their jurisdiction, perform their whole duty,
and proceed according to law. Our somewhat lengthy discussion
may serve as a guide to such tribunals, who, we are glad to
assume, desire to act impartially and lawfully, and who only err,
:as in this case, from a misapprehension of their duty.

We think the errors noted are substantial, —that they are
mot cured by the answer, and that they are of such a nature as
requires the writ to issue.

Eaxceptions sustained. Wit to issue.

Prrers, C. J., Wavron, VireiN, Lissey and Haskery, JJ.,
'concurred.

STATE or MAINE vs. MAINE CENTRAL RarLroaDp COMPANY.
Kennebee. Opinion April 6, 1885.

Indictment. Nolle prosequi. Practice.

‘The statutory indictment against a railroad corporation to recover damages
for the loss of the life of a person alleged to have been killed by the negli-
gent management of & train under the control of such corporation, partakes
in all practical respects so much of the nature of a civil proceeding that it
may be, with leave of court, discontinued by a nolle prosequi, entered by the
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prosecutor whilst the cause is on trial before the jury, the defendant resist-
ing the entry and claiming the right to have a verdict rendered.

O~ ExXCEPTIONS from superior court.

Indictment against defendant corporation for alleged negligence
in the running of a locomotive engine, in Hallowell, June 17,
1884, whereby one Henry M. C. Benner, was instantly killed.

After the cause had been opened to the jury, and evidence
put in on the part of the government, but not concluded, the
prosecuting attorneys were allowed to enter a nolle prosequi
against the defendant’s objection, and the defendant alleged
exception.

W. T. Haines, county attorney, for the state.

Baker, Baker & Cornish, and G'. C. Vose, for the defendant.

Perers, C. J.  Whilst the trial was going on under this
indictment, the evidence being partially in, the prosecutor was
permitted by the presiding judge to discontinue the indictment
by entering a nolle prosequi. The discontinuance was entered
according to the civil, and also according to the criminal form, of
procedure. If the proceeding is a civil suit, the nonsuit was
allowable. But otherwise, if a criminal prosecution, for at such
stage of the trial, the alleged criminal, if he demanded it, would
have the right to have a verdict rendered. State v. Smith, 67
Maine, 328.

We think the proceeding is essentially civil in its nature, —in
form a criminal prosecution, —in fact a suit. It is for reasons
a privileged proceeding. It has the rights incident to a civil
suit, and something more. It would have a less right than
belongs to a civil action, if the prosecutor can not, the court
assenting to the act, become nonsuit before the cause be com-.
mitted to the jury. Our opinion is that the prosecutor had such
right, and that it could be done by nonsuit or nolle prosequi,
although nolle prosequi would be the more formal and accurate
entry. State v. Railroad, 58 Maine, 176 ; State v. Railroad,
67 Maine, 479 ; State v. Railroad, 76 Maine, 357.

Exceptions overruled.

WarroN, DanrortH, VIggIN, LiBBeY and Haskern JJ.,
JJ., concurred.
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ArcuBaLbp McNicoor, administrator, vs. Henry F. Earton.
Washington. Opinion April 7, 1885.
Administrators. Trespass and waste. Insolvent estates. R. S., 1871, c.

66, § 20, c. 95, § 12. Cutting timber from wild lands.

In order that an administrator may sustain an action under R. S., 1871, c. 66,
§ 20, for trespass or waste upon the real estate of his intestate, he must show
that the estate he represents is actually insolvent.

‘Where the last domicil of an intestate was in New Brunswick, it is presumed
that the principal assets and principal administration would be there; and
the actual insolvency of the estate could be proved only by the aid of the
records of the court having jurisdiction of such administration.

JAn administrator is bound to know the last domicil of his intestate, the place
where the assets are presumed to be, and where the principal administration
should be.

'The cutting of timber from wild lands in a careful and prudent manner, keep-
ing in view the future value of the land as well as the present income, is not
waste within the meaning of R. S., 1871, c. 66, § 20, or c. 95, § 12.

ON REPORT.

Trespass, by the administrator of the estate of Monroe Hill, for
cutting and carrying away timber from the timber lands of the
intestate by one holding a conveyance of the same from the heirs
of the intestate. The writ was dated April 7, 1881.

The material facts are sufficiently stated in the opinion.

A. McNichol, for the plaintiff.

In Bates v. Avery, 59 Maine, 354, the court say an admin-
istrator may recover damages in an action of trespass of a person
«committing waste or trespass on the lands of the deceased when
the estate is insolvent. R. S., ¢. 66, § 20. This action is based
wpon precisely the same facts as existed in that case. In that
«case, and in this, trespass was committed after the death of the
intestate and before the appointment of the administrator.

It is contended that insolvency is not proved in this case
because no administration is shown in New Brunswick. The
©obvious reason is that there was nothing to administer. Surely
the plaintiff is not bound to prove a negative nor was any one
bound to administer in New Brunswick when no representation
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could be made that the deceased left estate there. It would
have been a useless expense.

The records of the probate court under which the plaintiff
derives his anthority are surely conclusive evidence as to the
insolvency of the estate. Bates v. Avery, 59 Maine, 354.

Harvey and Gardner, for the defendant.

Danrorra, J. If this action is maintainable it must be by
virtue of R. S., 1871, c. 66, § 20, which provides that, *when
an administrator commits waste or trespass . . on real estate
of his intestate insolvent, heis liableto account for treble the amount
of damage. He may recover damages, in an action of trespass, of
a person committing the same, to be accounted for as assets,
although such person is heir or devisee of the estate.” In ch.
95, § 12 of the same revision it is provided that when an heir
after the estate is represented insolvent and before the real estate
is sold for payment of debts, or before all the debts are paid,
“removes or injures any buildings or trees, except what is
needed for fuel or repairs, or commits any strip or waste on such
estate, he shall forfeit treble the amount of damages, to be
recovered by the executor or administrator in an action of tres-
pass.” Both of these sections had their origin in ch. 191, § 4,
of the acts of 1835. Before the passage of the last named act
the administrator had no claim in or control over the real estate
of his intestate except the right to sell under a license when
necessary to pay debts. No liability for waste rested upon the
heir and when any was committed, the right of action vested in
him alone. Fuller v. Young, 10 Maine, 365 ; Moody v. Moody,
15 Maine, 205. Hence, the statute being in derogation of the
common law, its meaning cannot be extended beyond what a
fair construction of its terms requires.

The title of the plaintiff’s intestate to the real estate upon
which the alleged trespass or waste was committed is not ques-
tioned. The defendant in what he did justifies under a license
from the owner whose title is derived from the heir of the intes-
tate ; therefore he stands in the place of and represents the heir.
But for the statute he has all the rights of an owner except the



248 MCNICHOL ?. EATON.

naked right to sell existing in the administrator. The burden of
proof rests upon the plaintiff to bring his case within the
provisions of the statute.

The first question raised is whether the defendant is liable for
waste committed before the estate was represented insolvent.
By the act of 1835 the heirs were in express terms made lable
only for waste committed after a representation of insolvency
and before the land was sold for the payment of debts, or the
debts actually paid, and then only in case the estate should be
“absolutely insolvent” and they were liable for treble damages.
By the revision of 1841, this section was divided. In ch. 109,
§ 37, the executor or administrator, whether an heir or devisee
or not, if he shall commit such waste or trespass upon any real
estate, as is described ch. 129, § 15, is made liable to treble
damage and is given authority to prosecute actions of trespass
against any persons committing such waste, whether they be
heirs, or devisees or not, and the damages so recovered shall be
accounted for as assets. Inc. 129, § 15, we find the same pro-
vision as in the first act as to the time of committing the waste. “If
the heirs or devisees shall between the time of the respresentation
of insolvency and the sale or payment of the debts commit
waste such as is there described he shall forfeit and pay treble
the value thereof.” In the subsequent revision these sections
though slightly changed in phraseology remain the same in
“meaning unless changed by the omission in the earlier section
in the revision of 1841, of the reference to the later one. It
would seem that in the case of an heir or devisee the waste must
he after the representation of insolvency and very good reasons
may be given why it should be so. But upon this point we
make no decision as it is not necessary to the case.

In any event the heir can only be liable in case the estate is
proved to be insolvent. This term is frequently, perhaps com-
monly applied to estates in process of settlement under a
representation of insolvency either by an administrator, or in
the hands of an assignee without regard to the final result as to
its ability to pay all its debts, or otherwise. But we may well
suppose that under the statute upon which this action rests the
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word is used in its more literal and perhaps more correct mean-
ing, an absolute insufficiency to pay all its debts. In this case it
is immaterial in which sense. it is used; for, if in the former the
action must fail for at the time of the alleged waste the estate
had not been represented insolvent and was not therefore in that
sense an insolvent estate. If in the latter sense as we hold it is,
the action must equally fail for there is no proof of such insol-
vency. In Bates v. Avery, 59 Maine, 354, in the opinion of
the court WALTON, J., says the action may be maintained * if the
estate is, ¢n fact, insolvent.” A mere representation, then, is
not enough. In the sume case it was held that the documentary
evidence from the probate office is the only proper evidence of
insolvency. Here we have no other, no admission as in that
case. From the probate office we have the inventory of the
appraisers, the representation of insolvency, the appointment
and return of the commissioners to adjudicate upon the several
claims presented. We have also the proper evidence of an
appeal from the allowance of the only two claims which were
allowed and so far as appears neither of those appeals have as
yet been disposed of. There have then been no debts proved
against the estate and of course no certainty that any ever will
be. We have no decree of insolvency from the court for in the
present state of the case there could be none. Upon the appoint-
ment of commissioners it was decreed that the estate was
apparently insolvent.

Further, from the evidence in this case it is apparent that the
court here under any circumstances could not furnish the proper,
or any evidence of the actual insolvency of this estate. The
evidence in the case leaves no doubt that the intestate died
in New Brusnwick and that at the time of his death his domicil
was there. That was therefore the place where the principal
administration should be granted and where we should look to
ascertain the real condition of his affairs. The judge of probate
here had a right to appoint an administrator who could and
should administer such property and pay such debts as might be
tound here. It does not appear whether any administration has
been had under the foreign government but until it shall be had
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or it is in some proper way shown that there are no assets there,
there is no way perceived in which it can be shown that the
estate is really insolvent. The court here may so far as this
jurisdiction goes show that the estate here is insufficient to pay
the creditors here and for the purpose of paying debts here may
authorize the sale of the real estate, as in Fowle v. Coe, 63
Maine, 245. It may even furnish the proof that the estate is
insolvent here, but that will not show it insolvent there, or as a
whole. We do not mean to say that the administrator must
look the world over to discover assets, but he is bound to know
the last domicil of his intestate, the place where his assets are pre-
sumed to be and where the principal administration should be and
if he would sustain an action of waste against the heir, be
prepared to show, what the statute requires, an actual insolvency.
The duties of administrators of the same estate in different
localities, especially in their relations to each other may be found
in the following cases. Fay v. Haven, 3 Met. 109; Livermore
v. Haven, 23 Pick. 116; Dawes v. Head, 3 Pick. 128, 143;
Boston v. Boylston, 2 Mass. 384 ; Davis v. Estey, 8 Pick. 475 ;
and many others of the like kind. The necessary inference
from the principles enunciated in these cases, is that an estate
cannot be known to be insolvent unless it so appears at the last
domicil of the intestate, and if as held in Bates v. Avery,
supra, it is to be proved from the records of the court, it would
seem necessary that there should first be an administration there.
As held in Livermore v. Huven, supra, the heir is not to be
deprived of his inheritance until the general assets are exhausted ;
and the waste in question, is as much the inheritance of the heir
as the land from which it was taken.

We are not unmindful of the fact that the letters of adminis-
tration in this case, represent the intestate as late of Calais, in
the county of Washington; nor do we overlook R. S., c. 63, §
7, in which it is provided that “the jurisdiction assumed in any
case, except in cases of fraud, so far as it depends upon the
residence of any person, . . . shall not be contested in any
proceeding whatever, except on an appeal from the probate court
in the original case, or when the want of jurisdiction appears on
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the same record ;” or the case of Record v. Howard, 58 Maine,
225, the soundness of which we do not question. But this action
is not a proceeding in the probate court, nor will it be made any
part of the record of that court, or in any way interfere with the
jurisdiction which it has assumed. It may still go on and settle
the estate. But because it has assumed jurisdiction, does not
change the fact which is fully proved as to the domicil of the
intestate, or its effect upon the liability of the defendant, or
change into assets that which would otherwise not be such, or
relieve the burden of proof which rests and must rest upon the
plaintiff wherever the estate is settled.

Another fatal objection to the maintenance of this action is
that no trespass or waste has been proved. Since the statute,
as well as before, as held in Kimball v. Sumner, 62 Maine, 305,
the heir, or devisee, is entitled to the rents and profits of the
real estate of the testator or intestate, whether insolvent or
otherwise, until it is sold for the payment of the debts, and for
this reason he is entitled to the immediate possession, to the
entire exclusion of the executor or administrator. The statute
gives no definition of the waste intended, except as found in
R. S., c. 95, § 12, which applies only to waste committed after
a representation of insolvency, and to improved, rather than wild
lands ; such as have buildings upon them and those in occupation
have occasion to cut wood and lumber for fuel and repairs. We
must, therefore, resort to the common law as understood in this
state, for the meaning of the term waste as used in this statute,
as applied to wild lands.

The statute uses the words * trespass or waste.” But trespass
must be used as nearly or quite synonymous with waste, for
under the principles above stated and settled in Azmball v.
Sumner, supra, no act upon land so situated would be trespass,
unless it resulted in a permanent injury to the freehold. The
meaning must therefore depend somewhat upon the nature of the
" land to which it is applied. That which would be waste upon
improved land, or woodland used in connection with improved
land, might not be so upon wild, or such as is used exclusively
for the lumber which it produces. The land here in question
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was occupied for the latter purpose, and the only income which
could be obtained from it, would be the value of the lumber
taken. Much of the land in this state is kept for that purpose.
This may be stripped or wasted, but there is a use of it by which
profit may be obtained, without either strip or waste. There is a
natural growth, a liability to fire or wind by which the timber
may become a burden to the land, so that a removal would be a
benefit rather than an injury. Certainly it can not be that the
legislature intended that the heir should wait twenty years, the
time in which an administrator might be appointed, before he
could remove such timber, lest he might be liable for waste.
Further than this, something must be left to the judgment, fairly -
and honestly exercised, as to what timber, dead or living, should
be removed consistently with a careful and prudent use of the
land, keeping in view its value for future production, as well as
a present income. These views are sustained by Drown v.
Smith, 52 Maine, 142, and cases cited, approved with consider-
able emphasis in Abbdott v. Holway, 72 Maine, 308. If then,
the defendant used this land in the application of these principles
as an owner of common care and prudence would use his own,
we think he would not be guilty of waste. He would be
receiving that, and only that, to which the heir would be entitled.

Applying these principles to the testimony and we find no
evidence of waste. It cannot be in taking off the down lumber,
for that was no injury to the realty ; nor in cutting that which
had been burned for that, as the evidence shows would soon have
become worthless. Nor does it appear that the cutting of that
portion which was green, was not, from its interference with
other and younger growth, or from its own condition, or for some
other reason, an act of prudence, and not such a permanent
injury to the freehold as would amount to trespass or waste.
There is, in fact, no evidence as to the condition of the land at
the decease of the intestate, or at any time since, before or after,
the cuiting complained of, nothing to show whether any injury
has been done.

The action can not be maintained upon the second. count in
the writ, for it does not appear that the intestate ever owned the
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down lumber, except as a part of the realty. It would, therefore,
belong to the heir, unless the cutting of it was waste, and in that
case, the liability would be for the cutting, for which no claim is
made upon this defendant.
Judgment for. defendant.
Perers, C. J., WaLton, VireiN, EMERY and FostEer, JJ.,
concurred.

Apranam MEegrrITT and another vs. HENRY W. Bucknam,

Washington. Opinion April 8, 1885.

Will. Devise. Perpetuities.

A devise was as follows: ““I give and bequeath unto Hiram Coftln, his heirs,
&c. the remainder of my homestead farm, . . upon conditions as follows,
viz: That he pay annually the sum of fifty dollars to the M. E. church in
Columbia village, for the support of preaching, or if the said Hiram choose
to pay the principal of which the above sum is the interest, all at one time,
or in payments within,—then my executors hereinafter named, shall give a
good and sufficient deed to the said Hiram Coffin, his heirs, &c. which shall
be as good and binding as if given by me, . . . DBut if said Hiram or his
heirs fail in any way to perform the conditions above named, then I give and
bequeath the farm before named to the said M. K. church. Held:

1. That as the contingency upon which the devise to the church was to
vest, might not happen within a life in being and twenty-one years, the
devise was void, as offending the rule against perpetuities.

2. That the option given the first taker to extinguish the condition and
perfect his own title, did not remove the uncertainty of the time of the
vesting of the devise over, and hence did not take the devise out of the rule.

3. That the first taker was not made a trustee for the second contingent
devisce, but held in fee subject to the conditions.

4. That whatever rights the demandants representing the church have in
equity, they have not the legal title accompanied by a present right of entry.

ON REPORT.

Writ of entry dated December 15, 1882, to recover possession
of certain land in Columbia Falls. '

The plaintifts are trustees under the will of Louisa J. Bucknam,
and claim title to the locus under the fifth paragraph of the will,
which reads as follows: *“Fifth. I give and bequeath unto
Hiram Coffin, his heirs, &c., the remainder of my homestead
farm, all my right, title and interest in the same, upon conditions

as follows, viz.: That he pay, annually, the sum of ﬁfty dollars
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to the Methodist E. church, in Columbia village, for the support
of preaching the gospel, or, if the said Hiram choose to pay the
principal of which the above sum is the interest, all at one time,
or in payments within , then my executors hereinafter
named shall give a good and sufficient deed to the said Hiram
Coffin, his heirs, &c., which shall be as good and binding as if
given by me, and the principal, if paid by the said Hiram, shall
be placed in the hands of trustees hereinafter named, who shall
put the same at interest as a fund forever, and the interest
accruing from the same shall be expended for the support of
preaching the gospel in the village of Columbia, as before
requested. But if the said Hiram, or his heirs, fail in any way
to perform the conditions above named, then I give and bequeath
the farm before named to the M. E. church, in Columbia village,
to go into the hands of trustees hereinafter named, and their
successors, who are to dispose of the same, and put the proceeds
at interest as a fund forever, and the interest of said fund, only,
shall be expended for the support of the gospel, as before named. ”

The will was probated in November, 1853, and Hiram Coffin,
the devisee named, went into possession, and occupied and paid
the fifty dollars annually, in accordance with the terms of the
will, until October 4, 1880, when he sold and conveyed the
premises to the defendant, who has occupied the same since that
time, without paying the fifty dollars annually, and he claims to
hold the title free from conditions and restrictions.

Davis and Bailey, for the plaintiffs.

On failure of Coffin to perform the conditions, the title would
vest in the trustees named or their successors, and not in the
church or its officers as a distinct body.  Stanly v. Colt, 5 Wall.
119; Blake v. Dexter, 12 Cush. 559; Braman v. Stiles, 2
Pick. 460 ; Brewster v. Striker, 2 Comst. 19.

Does this devise create a perpetuity obnoxious to the law?
A perpetuity has heen variously defined. The following are some
of the definitions given in the books:

* An estate inalienable, though all mankind should join in the
conveyance.”  Scatterwood v. Edge, 1 Salk. 229,
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“ A limitation which is not destructible by the persons for the
time being entitled to the property, except with the concurrence
of the individual interested under that limitation.” Lewis on
Perp. 164.

*“ A future limitation restraining the owner of the estate from.
alienating the fee simple of the property discharged of said future
use or estate, before the event is determined or the period is
arrived when such future use or estate is to arise. If that period
is within the bound prescribed by law, it is not a perpetuity.”
Saunders on Uses and Trusts, 204.

“If any case the limitation be in such a manner that all who
have an interest by joining in the conveyance, can not pass or
bar their interest, it will be a perpetuity.” Com. Dig. Chan.
4 G. 3. |

From these definitions, the inference is irresistible that when-
ever it is in the power of the holder of the estate, either by
himself alone or conjointly with others interested therein, to
convey the entire estate, it involves no perpetuity. Turning
now to the case at bar, and for the time being leaving out of
consideration the charitable character of the church as a benefi-
ciary, and we make from the facts presented, the following
deductions :

1. The devise to Coffin and his heirs, is upon a condition
with an alternative, which he could perform at his option.

2. The church took a vested interest in the estate at the
death of the testatrix, capable of being released, which with
Coffin’s interest, constituted the entire estate, both legal and
equitable.

That both of these are inconsistent with a perpetuity, would
seem to be hardly debatable.

In Brattle Square Church v. Grant, 3 Gray, 142, a perpetuity
was declared to exist, and it is stated by Bieerow, J., on page
153, to be a leading consideration in the result there reached,
that the event upon which the prior estace was to determine, “is
not dependent upon any act or omission of the devisees over
which they might exercise a control.” From which, it may be
fairly inferred, that no such resultis possible where the converse
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of that statement is true, as it certainly is in the case under
consideration. IHere an estate is devised upon a condition, with
an alternative possible for the devisee to perform. How, except
by his “ omission ” to perform it, is a semblance of a perpetuity
possible?

He has the option (in effect ) to pay eight hundred and thirty-
three dollars and thirty-three cents to the Methodist Episcopal
church, and thereby make an absolute title in himself, or, if he
prefers, to pay the interest of that sum at six per cent. annually.
Can he seriously say that the limitation of his estate is beyond
his control, and that he is perpetually bound to the annual
payment? The reasons for the rule against perpetuities as
stated by BreerLow, J., in the case last cited, 3 Gray, 156,
“when a party has granted or devised an estate, he shall not be
allowed to fetter or defeat it by annexing thereto impossible,
illegal, or repugnant conditions or limitations,” would require
modification if the grantee or devisee had any hand in clogging
the estate so granted or devised. See Caulfield v. Sullivan,
85 N. Y. 159; Glen v. Fusher, 6 Johns. Ch. 33; Blake v.
Bunbury, 1 Ves. Jr. 523,

Whichever way we look at this devise—whether we regard
the gift to the church with an alternative aspect, or simply as a
gift of an annual sum of fifty dollars, it presents the common
case of a legacy chargeable on the estate devised. Merrill v.
Bickford, 65 Maine, 118; Bugbee v. Sargent, 23 Maine, 269 ;
Perry v. Hale, 44 N. H. 363.

An annuity is but a legacy, both being universally treated on
the same footing. Hill on Trustees, * 362 ; Stokes v. Heron,
12 Cl. & F. 161; Hedges v. Harper, 3 DeG. & J. 131; Potter
v. Baker, 2 Eng. L. & Eq. 92; Bent v. Cullen, L. R. 6 Ch.
App. 238; Watson v. Huayes, & My. & Cr. 125, 133 ; Fox v.
Fox, L. R. 19 Eq. Cas. 286; Hellman v. Hellman, 4 Rawle,
440; Birdsall v. Hewlett, 1 Paige, 823 2 Jarman on Wills,
5 Am. Ed. *834; Loder v. Hatfield, 71 N. Y. 92, 99; Fuller
v. Winthrop, 8 Allen, 51; Veazey v. Whitehouse, 10 N. H.
409; Perry on Trusts, § 576; Stanly v. Colt, 5 Wall. 119;
Wright v. Wilkins, 2 B. & S. 232; Kk v. Kirk, L. R. 21



MERRITT ¥. BUCKNAM. 257

Ch. Div. 437; Bugbee v. Sargent, 23 Maine, 269; Sands v.
Champlin, 1 Story, 376 ; Perry on Trusts, § § 121, 568 ; Fosdick
v. Fosdick, 6 Allen, 43.

But the paramount consideration in this case, and that which
most effectually digposes of this question of a perpetuity, is the
charitable nature of the beneficiary. Perry on Trusts, § 737;
Piper v. Moulton, 72 Maine, 155; Mills v. Farmer, 1 Mer.
99; Attorney Gen. v. Price, 17 Ves. 371 Gillam v. Taylor,
L. R. 16 Eq. Cas. 581.

In Odell v. Odell, 10 Allen, 6, the reason why a remote gift
over to a charity after an individual taker is invalid, is said to be
™ not because the charity could not take at the remote period,
but because it tends to create a perpetuity in the first taker.”
But here the first taker is exempted from the rule, charity being
of the suhstance of his estate. Chris€s Hosp. v. Grainger, 16
Sim. 83; S. C. 1 Mac. & G. 459; Atty. Gen. v. Wax
Chandlers Co. L. R. 8 Eq. Cas. 452, affirmed L. R. 5 Ch.
App. 503 ; Merchant Taylors’ Co. v. Atty. Gen. L. R. 11 Eq.
35, affirmed L. R. 6 Ch. App. 512; 2 Bl. Com. 155; Broun
v. Higgs, 8 Ves. 574 ; Lloyd v. Branton, 3 Mer. 117 5 Hollinrake
v. Lister, 1 Russ. 5683 Waite v. Delesdernier, 15 Maine, 146
Pickering v. Pickering, 6 N. H. 120; Harris v. Fly, 7 Paige,
4215 Bugbee v. Sargent, 23 Maine, 269; Perry v. Hale, 44
N. H. 363 ; Scott v. LPatchin, 54 Vi. 253.

Charles A. Bucknam, for the defendant, cited: Stearns v.
Godfrey, 16 Maine, 158 5 Bratile Sq. Church v. Grant, 3 Gray,
142; 2 Greenl. Cruise, *238; Taft v. Morse, 4 Met. 523;
Gardner v. Gardner, 3 Mason, 215 ; Badley v. Elkins, 7 Ves.
323 ; Bryant v. Erskine, 55 Maine, 153 ; Smith v. Durell, 16
N. H. 346 ; Fosdick v. Fosdick, 6 Allen, 41 ; Sears v. Putnam,
102 Mass. 5; Sears v. Putnam, 8 Gray, 86; ZDonokue v.
McNichol, 61 Pa. St. 735 Miles v. Fisher, 10 Ohio, 1; Wells
v. Heath, 10 Gray, 25; Welsh v. Foster, 12 Mass. 975 Jocelyn
v. Noit, 44 Conn. 54; Jackson v. Phillips, 14 Allen, 572;
Pewterere v. Christ’s Hospilal, 1 Vern. 1615 Slade v. Patten,

voL. LXXvIir. 17
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68 Maine, 380; Fiske v. Keene, 835 Maine, 350; Webster v.
Hill, 38 Maine, 78; Thayer v. McClellan, 23 Maine, 417;
Hunter v. Heath, 67 Maine, 507 ; Derby v. Jones, 27 Maine,
357; R. S., c. 73, § 14.

EMEeRrYy, J.  Whatever may be the equital;le interests of the
demandants in the demanded land, or whatever interest or title
they might acquire therein, through appropriate equity proceed-
ings, they can not recover judgment in this real action, unless at
the date of their writ, December 15, 1882, they had then vested
in themselves, the legal title, and immediate right of possession.

Their only claim of title is under the fifth clause of the will of
Louise J. Bucknam, which is stated in full in report of the case.
The demandants are the trustees referred to in said clause. The
tenant claiming under said Coffin, had ceased to pay said annual
sum of fifty dollars, and the alternative condition named in the
will has not been performed.

It may be admitted that the legal title the testatrix intended
to confer on the demandants, on the happening of the contingency,
is a fee. It is equally.clear we think, that whatever equitable
rights the testatrix intended to confer on the demandants, she
did not intend them to take any legal title until the contingency
happened. She first devised the land “to Hiram Coffin, his
heirs, ” etc., upon conditions. *“But if,” (to quote from the
will, ) “the said Hiram, or his heirs, fail in any way to perform
the conditions above named, then 1 give and bequeath the farm
to the M. E. church, ” ete. The devise to “ Hiram Coffin, his
heirs, ” etc., was, in effect, a fee, though charged with certain
burdens and conditions. ,

The devise over was of the fee, but clearly the devise over of
the legul title to the land itself, was not to be, unless and until
the failure of the first devisee, or his heirs, to perform the
conditions. Whatever equitable interest the second devisees
might have in the land, whatever rights they might have against
it, to enforce the payment of the annuity, their legal title, their
fee could not be in existence until the time when there should
be a failure to perform the conditions.
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That date was wholly uncertain. It might have been imme-
diately after the death of the testatrix. It might not have beemn
until long after the lapse of a life time and twenty-one years..
Such a devise is an executory devise, and to be valid, it must:
take effect, the fee must vest, the contingency occur, within a:
life in being and twenty-one years, reckoning from the death of
the testator. The contingency must happen. It must be such:
that it will necessarily happen within the time of a life in being-
and twenty-one years. If the contingency be such that possibly
it may not happen within the prescribed time, the devise over
is void.

This is the old, well known, inflexible rule, established long
ago in the common law, to guard against perpetuties. Whatever
may be the intention of a testator, no effect can be given to it,
if it violate that rule. It may seem an arbitrary rule, but it is.
a wise rule, and one that must be enforced. A full and clear
exposition of this whole subject of the nature of executory devises,
the scope of the rule against perpetuities and its effect on execu—
tory devises may be found in Brattle Square Clurch v. Grant,.
3 Gray, 142 ; Fosdick v. Fosdick, 6 Allen, 415 Odell v. Odell,,
10 Allen, 1.

The authorities are there fully and correctly cited, and we refer-
to those cases, rather than consume space by quoting from them.
or other authorities, see also the late case, Theological Educa~
tion Soc. v. The Attorney General, 135 Mass. 285, also, Slade
v. Patten, 68 Maine, 380. The devise over in this case, under
which the demandant claims depends upon a contingency whicls
might not happen until after the period prescribed by law. The-
conditions might not have been performed until after such lapse.
The devise therefore, offends against the rule, and cannot be
sustained. The testatrix’s attempt to create an estate in the
demandants in that contingency failed, as not being permitted
by law, and the demandants, whatever other rights they may
have, did not acquire under the will the legal estate necessary to
entitle them to judgment in this action.

The demandants’ counsel claim that there are some matters,
or provisions connected with the devise of the farm, which will
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uphold the devise to the demandants, as not offending against
the rule above named. They say that the devise to Coffin and
his heirs, is upon a condition with an alternative, which he
could perform at his option. The alternative was the right to
free himself from the condition by paying a gross sum at once.
The argument is, that he could make an absolute title in himself,
free from any condition, by paying a gross sum, that the limita-
tion of the estate is within his control, that he should be held
‘to sustain all the devises, and should not be allowed to defeat
the devise over, and thereby enlarge his own estate by neglecting
to either perform, or commute the condition.

We have no occasion to consider the estate rights, or duties
of Coffin, or of those claiming under him. Whatever duties
they may owe in relation to this land, can perhaps be enforced
against them, or the land by proper proceedings. This case
sstands or falls on the legal title of the demandants under the
will. The time of the vesting that title has been shown to
e too uncertain, and possibly too remote. The addition of the
:alternative to the condition does not remove the uncertainty,
nor abridge the possible remoteness of the time. The contin-
gency of the failure to perform both alternatives might not
happen  until after the lapse of the time prescribed by law.
‘Whatever may be the rights or duties of the first taker, the
inflexible rule of law will not recognize any estate attempted to
be vested in a second taker so long as there is any chance that
it may not vest until after the prescribed time. The ingenuity
of the able counsel has not removed that chance trom their
«clients claim.

Againit is contended, that the church took at the death of the
testatrix a present vested interest of some kind, capable of being
released, and that a conveyance by the church and by Coffin
would convey the whole estate, free from condition thus removing
the objection of a perpetuity.

But the church took no legal estate in the land. It was not
entitled to all the rents, or income. It only took a right to a
specified sum as an annuity. It could in no way interfere with
the land, its title or possession by its own act. It could not
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maintain any process in relation to it, so long as the annuity was
paid. The annuity could not be assigned by the church, and
Coffin need not have paid it to any one else but the church. The
testatrix s bounty was intended for the support of the preaching
of the gospel, presumably in that church. That bounty could
not be diverted. If that church would not administer it, trustees
would be appointed by the court, that the benevolent intent of
the testatrix might not fail. The cases cited by the demandants’
counsel appear to be cases where it was sought to reach the
land by process in equity, to charge it with the payment of a
legacy, or annuity.

The cases cited may declare that such a legatee has a vested
interest in the payment of the annuity, but we think none of
them go farther, than to declare a lien on the land for such
~ payment, enforceable in equity. We find no case in which it is
declared that such a legatee has a legal estate in the land, inde-
pendent of a court of equity. We do not need to discuss further,
the interest of the church, nor the estate of Coffin, or the
tenant under him. Whatever the testatrix may have intended
to give Coffin, or give the church, she gave a fee, a legal estate
to the church trustees only upon a contingency uncertain as to
time. No view of the church’s interest that has been presented,
removes that uncertainty.

The main reliance of the demandants however, is upon the
charitable nature of the devise to them. They claim that the
rule against perpetuities does not apply to such devises, and
that this devise being to a charity, is valid notwithstanding. It
may be admitted that the devise over is to a charity, and that a
devise to a charity may lawfully be made perpetual.

Indeed, charities are of lasting benefit to humanity, and
their perpetuity is desirable, and intentions of donors to make
their gifts perpetual are readily inferred, and upheld. Odell v.
Odell, 10 Allen, 6, and cases cited. DBut it is not the perpetuity
of the estate intended to be given to the church trustees, that
breaks against the rule. It is the possible perpetuity of the
estate given the first taker, the possibility that the estate
given to the charity may not begin in time. It is well settled
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that if a gift is made in the first instance to an individual, and
then over to a charity upon a contingency which may not happen
within the prescribed limit, the gift to the charity is void.
Perry on Trusts, § 736, (1st ed.) and cases there cited. Odell
v. Odell, 10 Allen, 7; Brattle Square Church v. Grant, 3
Gray, 154. The cases of Commissioners of Charitable Dona-
tions v. De Clifford, 1 Dru. & War. 240, 253, seems to be a
leading case on this point. There, the testator devised lands,
to trustees. He directed that the yearly rents, to a certain
amount be appropriated to certain charities. He then provided
that, if an increase of rents was obtained, the surplus over the
amount first appropriated, should go to such persons of certain
families, as should be lords of Down Patrick manor. He further
provided that in case said families became extinct, or did not
protect the charities established by the will, then the surplus rents
should go to the first charities to whom the first rent was given.
It was held that the gift over of the surplus rent, although to a
charity, was too remote, as the contingency upon which it was
to take effect was not restricted within proper limits. This case
is quoted with approval in the Brattle Square Church case and
in Odell v. Odell, supra, and seems analogous to the present
cuse.

The demandants’ counsel cites Christ’s Hospital v. Grainger,
16 Sim. 83, (8. C. onappeal, 1 Mac. & G. 459) where property
was given to one charity, to go over to another on a certain
event, and was allowed to vest in the second charity, after two
hundred years. The devise of the legal estate was to charities in
-each instance, and could properly have been perpetual in either.
‘There was no more perpetuity in both charities than in one.
‘The takers of the legal estate were simple trustees. The Lord
Chancellor on appeal said in effect that the substance of the
provision in the will, was a substitution of one trust for another,
rather than a forfeiture of one estate, and creation of another.
In the case at bar, Coffin, the first taker, was not a trustee.
He did not hold the land for the church, but for himself, it being
charged with a fixed annuity. The case cited does not apply.

The demandants also quote from the language of the Master of
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Rolls, and the Lord Chancellor, in the Wax Chandlers’ Co.
case, L. R. 8 Eq. Cas. 452; S. C. on appeal, L. R. 5 Ch. App.
503, and the Merchant Taylors Co. case, L. R. 11 Eq. 35;
S. C. on appeal, L. R. 6 Ch. App. 512. But in both those
cases, the first takers were held to be trustees to a certain extent,
for a charity, and the process was by the attorney general to direct
the application of the income. The devisees under the devises
over, were not parties, and made no claim. The validity of the
devise over was not a question, and could not have been a
question. We do not think those cases are compelling authorities
in support of the demandants’ proposition.

We do not undertake to pass upon the legal rights or estate
of the tenant, or to say whether he has any estate. We do not
mean to conclude any rights of the church, or its trustees to the
annuity or any of its equitable rights in the land. We only
decide that so far as now appears, the legal estate, which
demandants say was devised to them, does not exist for the
reason that the contingency fixed for its beginning was not fixed
within the legal limits. )

Demandants nonsuit.

Perers, C. J., Warron, VirciN, Foster and HASkKELL,
JJ., concurred.

THE DeEXTER SAaviNgs BANK vs. SAMUEL COPELAND, executor.
Penobscot. Opinion April 9, 1885.

Promissory notes. Consideration. Assignment.

The treasurer of a savings bank made his note for two thousand dollars,
running to the bank, and secured it by an assignment of a life insurance
policy on his own life, for the purpose of making up to the bank a loss on
loans for which he was neither morally nor legally responsible. After his
death the trustees of the bank found the note and policy, which was the first
knowledge they had of the existence of either, and they applied the insurance
money first to the payment of the note, and the balance they delivered to the
executor of the deceased treasurer. Held:

1. That the note was without consideration and void.

2. That the assignment of the policy was void for want of a delivery.

3. That the amount applied by the trustees towards the payment of the
note should be allowed as a credit in an action by the bank against the
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executor to recover any balance that may have been due from the treasurer
to the bank.

ON REPORT.

The case was submitted to the law court on the writ and
pleadings, and auaditor’s report, the material portion of which
is as follows :

“We accordingly find a balance due from Mr. Barron’s estate to
the plaintiff bank, including interest to October 1, 1883, of
$2,011.38.

“We do not feel called upon to form any opinion upon the
question of murder or suicide, because we are satisfied from the
evidence that there was substantially no money in the bark at
the time of Mr. Barron’s death, and whether Mr. Barron came
to his death by murder or otherwise, the amount of money in his
possession in the bank at the time was so inconsiderable as not
to materially affect the situation of these parties litigant, or
change the result of our conclusion.

“We allow no credits other than those herein before specified,
but we report to the court the facts connected with another
transaction, as follows :

“It appeared in evidence that a note for $2,000, designed as a
gift to the bank by Mr. Barron, dated July 2, 1877, and payable
in five years after date, was found by the officers of the bank
after Mr. Barron’s death, among the other papers of the bank,
the officers having no previous knowledge of the existence of any
such note. The note was secured by an assignment of a policy
of insurance on Mr. Barron’s life for $5,000; to the note was
attached a memorandum stating the purposeand object of giving it.

“The note and endorsement thereon and copy of the memo-
" randum and assignment are hereto annexed, marked ‘L, also a
statement (in print) of the officers of the bank relating to the
same, put in evidence by the defendant and the same is hereto
annexed marked ‘M.’ It appears by endorsement on said note,
and by said memorandum, and also by the testimony that this
note was professedly given to the bank by Mr. Barron on account
of a considerable loss on the Leavitt loan, so called, and had no
other consideration.
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“We find' as matter of fact that Mr. Barron was in no way
legally or otherwise liable on account of said loss and under no
obligation to make good any part of said loss.

“The defendant also put in the cash book of the bank showing
an entry under date of July 16, 1878, after Mr. Barron’s death,
showing a debit to cash of $2,075.44, collected on this note, the
same being the payment of the amount of this note, principal
and interest.

“ The aforesaid entry on the cash book was:

Dr. Cash.
1878. (Loan.) (Earnings.)
July 16, J. W. Barron, Col. $2,000 $75.44.

“The result of this entry was a debit to cash of $2,075.44,
and a credit to loan of $2,000 and to earnings of $75.44, or in
other words, it shows that Mr. Barron’s note thus presented by
him to the bank was paid, principal and interest, July 16, 1878,
and it was admitted by the officers of the bank that they collected
the $5,000 life insurance money on or before said July 16, 1878,
and retained enough to pay said note and interest ($2,075.44, as
aforesaid) and paid over the balance to the defendant, as executor
of Mr. Barron. This note purports to have been given to the
bank, in the manner aforesaid, July 2, 1877, but no entry of the
transaction was made in the cash book, as is usual when a note
is taken. But on November 17, 1877, it was entered on the
ledger to debit of “loans on collaterals” without any posting
marks as it had never been entered on the cash book. It was
also entered to the credit of reserved fund on the ledger as of
July 1, 1877, but probably on November 17, 1877, in this
manner ; the reserved fund had stood on July 1, 1877, $720.18.
These figures (720.18) were recorded in ink, and Mr. Barron,
to add the $2,000 to this fund, had written with pencil the figure
‘2’ before the figures $720.18, thus increasing the amount to
$2,720.18.

“The Leavitt loan, on account of which this note purported
to have been given, had previously been reduced by the sum of
$2,662.20 by charging the same to profit and loss. The effect of
these two entries connected with the $2,000 note was to force up
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the loan account and the reserved fund account on the ledger
each by the sum of $2,000.

“Upon this branch of the defence we merely report the facts
and claims of the parties thereon to the court and submit the
matter wholly to their decision.

“The amount of said $2,075.44 including interest from July
16, 1878, the date of payment to the bank, to October 1, 1883,
date of this report is $2,723.67.”

(* L Memorandum.)

“This policy of life insurance was obtained by me for the
following reasons and purpose: I know not how long I may
live and I desire if I should die suddenly or in any way be
incapacitated from transacting or closing up my business that
some way may be provided to make good any possible or probable
loss to the bank by reason of any neglect of mine or occurring
under my administration during my term of office. I know that
there will be a loss to the bank on the loan we made the Leavitts
of Cambridge on their farms and lumber, and there may be on
some other loans. I do not at this time know of a single thing
unless it may be some of our bonds, on which we shall lose a
single dollar, and I would be willing now to take the property of
the bank and pay all its liabilities. I do not regard myself as
being the cause of the Leavitt loss any more than the trustees ;
we were all of us deceived in that transaction ; still they have no
pay for their services and I have, and so far as I am able I mean
that the bank shall never lose anything while I am its treasurer.
I mean if I live long enough to make good to the bank this
Leavitt loss which must reach, including interest to as much as
$2,500 or perhaps $3,000. This policy of insurance will pay
the loss in case I die, and if I live I can sometime make it good,
although I can not do so now without trouble to my family. I
desire strict and exact justice in the execution of this trust and
for this purpose I ask the trustees to do this: Let them appoint
A. F. Bradbury and Job Abbott if they be living, to make a
thorough examination of all the notes held by the bank secured
by mortgages or collaterals, including the Leavitts, and calculate
as nearly as possible any loss likely to occur, and if in their
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judgment there shall be anything left of the insurance, to pay
the remainder over to my family. I do this trusting to their
honor, not having bound them in any way. I have not notified
the company of this assignment as T did not think it necessary,
for if the insurance company do not recognize the assignment my
executor can adjust the business and pay it over to the trustees.
I ask further that if 1 make good this loss that they shall relieve
my family of all liability on account of the warrantee deeds I
have given of the Leavitt property against the woman’s right of

dower.
(Signed) J. W. Barron.”

Josiah Crosby and J. . Drummond, for the plaintiff.
D. D. Stewart and T. H. B. Pierce, for the defendant.

Daxrorrn, J. This case having been submitted to auditors
comes before this court upon their report with the documents
and evidence attached, with the provision that if in the “ opinion
of the court the plaintiff has made out a prima facie case for
any balance, the action is to stand for trial upon such items as
the court shall find the plaintiff has made a legal prima facie
case to sustain, otherwise, judgment for the defendant shall be
rendered in accordance with the law of the case.”

Under this report the first question that arises is whether the
plaintiff has made out a prima facie case for “any balance” in
its favor. The report of the auditors shows a balance for the plaint-
iff and so far perhaps a prima facie case for that balance. DBut
from the terms of the report as well as from the course pursued
by the counsel in the argument we do not understand that the
balance so found is sufficient, or that the parties so understood
it, but rather that the decision shall rest upon the facts reported.

The auditors have not made a full report of the evidence upon
which their conclusions are based, but have reported what cer-
tainly appears to be a full, fair and clear report of the facts
upon which their statement of the account was made up. Rely-
ing upon these facts there are several items allowed by the
auditors to which the defendant objects and some credit dis-
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allowed which he claims should have been allowed. On the
other hand it does not appear that any item of -charge has been
omitted which the plaintiff claims should have been allowed, or
credit allowed which should have been rejected.

There is one item- claimed by the defendant as credit, the
money received by the bank upon the testator’s note for two
thousand dollars, upon which the auditors have reported the
facts but which they have neither allowed nor rejected ; leaving it
to the decision of the court. Assuming the account us stated
by the auditors to be correct as far as it goes, if this item should
be allowed, it changes the balance, and upon this question
depends the result of this case in its present stage.

Ought the proceeds of this note to be allowed the defendant
as a credit? From the facts as they appear in the report we
think they should be. The note was in fact never delivered to
the bank. It remained under the maker’s control so long as he
lived, was payable by its terms only from an insurance upon his
life except at his option, and it does not appear that during his
life he elected to pay it in any other way, nor was it in his life-
time accepted by the bank for its officers had no knowledge of
its existence until after his death.

But independent of these considerations by an indorsement
upon the back of the note which became a part of it, it was
given to make up in part for a loss for which the maker was
neither legally nor morally responsible. The note was therefore
without consideration and not valid or binding upon the maker
even as a gift as is universally conceded, certainly since the case
of Parish v. Stone, 14 Pick. 198. It could not therefore have
been collected by any legal process and the appropriation of the
money received upon the insurance policy to its payment was
without authority, or validity.

The note itself, as well as the indorsement upon the back,
shows that it was secured upon alife insurance policy. The
policy shows an absolute assignment to the bank, except so far
as it was limited by a separate, but accompanying writing.
This assignment, like the note, was not delivered or accepted,
nor was it intended to operate during the assignor’s lifetime.
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It being, therefore, in the nature of a testamentary disposition of
his property, was a void instrument, either with or without the
note. But under the accompanying memorandum, the trustees
of the bank, though baving no legal rights to the proceeds of the
insurance, unlike the note, had a color of authority for collecting
the money and appropriating it as directed. This memorandum
explained more fully the reasons for, and purpose of, obtaining
the insurance, and what was to be done with it in case of the
death of the insured. At the beginning, after recognizing the
liability to sudden death or incapacity to transact business, the
insured declares his purpose to be, “that some way may be
provided to make good any possible loss to the bank, by reason
of any neglect of mine, or occurring under my administration,
during my term of office.” He refers to the Leavitt loss, and
of his intention, if he lives long enough, to make good to the
bank that loss. He-then says, “I desire strict and exact justice
in the execuation of this {rust,” and names certain persons he
desires to have appointed by the trustees of the bank to examine
the securities, calculate the probable losses, and pay the balance,
if any, to his family. At the close, he adds a request which
amounts to a condition that if he made good the loss, his family
should be indemnuified against all liability for dower under deeds
of warranty he had given of the Leavitt property. Here then,
was an instrument intended to impose a trust upon the officers
of the bank to receive the money upon the policy, and after
pursuing the course pointed out to ascertain the losses to the
bank, both those for which the insured was liable, as well as
those for which he was not, and after making such losses good,
pay the balance to his family. Without following the directions,
the trustees have appropriated sufficient of the money to pay the
note and call it a gift to the bank. This money has gone into
the funds of the bank; it has been entered upon its books.
This suit is, in effect, to recover a deficit as shown by the books,
This is as much a credit as any other sum credited upon the
books, and in making up the deficit, should be taken into
consideration precisely as the other sums were; and there is no
more need of filing it in set-off than of the others. The appro-
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priation was an illegal one. Making the disposition of it they
did, the trustees can not complain if it is treated as a credit, and
if so treated, the defendant has the right to say it shall be first
applied to losses for which his testator was liable, and by making
that claim in this action, it follows that the amount necessary and
used to make good such losses, he can not recover in this or
another action. He can not recover for the excess in this action,
for no account in set-off has been filed. Whether he cando so in
any other, we have no occasion now to decide.

There is, therefore, from the facts reported, no prima facie
balance in favor of the plaintiff, and under the provisions of the
report, the court must render “such judgment for the defendant
as shall be in accordance with the law of the case.”

That judgment can not be for any balance, for the reason
already given, that no account has been filed in set-off, nor can
any specific balance be made, for at most under this report, we
can only decide whether any item is prima facie sustained by the
facts, and can not decide its validity as upon a full hearing upon
its merits. Therefore, no judgment should be entered which
will preclude the plaintiff from a further hearing upon these
items in another action, so far as they may be available in defence
of a suit to recover the money paid upon the note or otherwise.
For these reasons the entry must be,

Plaintiff nonsuit.

Perers, C. J., VirciN, EMERry, FosTtEr and Haskern, JJ.,
concurred.

GEORGE A. Birp vs~CHarLES C. KELLER and another.
Waldo. Opinion April 13, 1885.

Mortgage. Foreclosure. Redemption. Limitations. Stat. 1849, c¢. 105.

Stat. 1849, c. 105, relating to the foreclosure of mortgages, applied to
mortgages in existence at the time of its enactment, and under it a fore-
closure is ineffectual when thereis an omission to have recorded ¢¢ an abstract
of the writ of possession with the time of obtaining the possession.”

The right of redemption is not lost by lapse of time when the ‘mortgagor
remains in possession of the premises and occupies for himself and not for
the mortgagee.
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When the interest of a deceased person in real estate i3 that of mortgagee it
passes to his administrator as assets, and his widow and heirs can convey
no title except through the administrator.

ON REPORT.

Writ of entry wherein is demanded the possession of the home-
stead lately occupied by Thomas T. Moody, in Isleboro.
The material facts are stated in the opinion.

Thompson and Dunton, for the plaintiff, contended that the
mortgage was legally foreclosed under the statutes in force at
the time of its execution. R. S., 1841, c¢. 125, § 3, and that
those statutes controlled. Jones, Mortgages, § § 1321, 1258 ;
DBronson v. Hinzie, 1 How. 311.

Joseph Williamson, for the defendants, cited: (. &. P. R.
R. Co. v. P. & K. R. R. Co. 59 Maine, 40 ; Hatch v. Bates,
54 Maine, 136; R. S., ¢. 90, § 11; 1 Hill, Mort. 189; Smith
v. Dyer, 16 Mass. 18; Dewey v. Van Deusen, 4 Pick. 19;
Fay v. Cheney, 14 Pick. 404; Tuft v. Stevens, 3 Gray, 504 ;
Webster v. Calden, 56 Maine, 204; Haskins v. Howkes, 108
Mass. 379 Jarvis v. Albro, 67 Maine, 313; Cheecver v. Per-
ley, 11 Allen, 587 ; Derby v. Jones, 27 Maine, 357.

DaxrorTtH, J. October 7, 1847, Stephen P. Moody and
Thomas T. Moody, having title to the premises in dispute,
conveyed them in mortgage to Jacob Moody. There was a
breach of the condition and January 16, 1856, Jacob- recovered
judgment as of mortgage, upon which a writ of possession was
issued March 31, 1856. Before that writ was served Jacob
conveyed the premises, by deed of warranty dated May 13,
1856, to John Payne who died October 8, 1857. His widow
conveyed her interest to Thomas P. Moody, May 14, 1880, and
Mary Payne, the widow of Miller, a son of John and Virginia,
the sole surviving heir of John, conveyed their interest to the
same grantee by quit claim deed dated February 3, 1883. The
plaintiff’ claims by deed of warranty from Thomas P. Moody.

Thus it appears that the plaintiff' traces his title through mesne
conveyances to the mortgage of Stephen P. and Thomas T.
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Moody to Jacob Moody ; one of the links in this chain being
the deeds from the widow and heir of John Payne. If this
title fails he must fail in his suit. The objection to it is twofold.
First, that the attempted foreclosure was not a valid or comple-
ted one and second in any event under the undisputed facts in
this case the widow and heir of John Payne never had any title
under the mortgage and therefore could convey none. Was
the foreclosure a valid one? There was an attempt to foreclose
by the service of the writ of possession sometime in 1856, and
as the law was at the date of the mortgage perhaps all the steps
necessary to begin the foreclosure were taken. But some years
before the commencement of the action to recover possession
the act of 1849, c. 105, was passed which as an amendment to
the statutes previously in force, provides that “when the fore-
closure is by an action at law an abstract of the writ of
possession, with the time of obtaining possession, certified by
the clerk of the courts where judgment was rendered, shall be
recorded within thirty days after possession is obtained, in the
registry of deeds in which the mortgage is or ought to be
recorded.” This act was incorporated into the subsequent revision
of the statutes and has been in force ever since.

This act was not complied with in this case. That it is material
and its omission fatal, when applicable is settled in Hatch v. Bates,
54 Maine, 136-141. That by its terms it is applicable in this
case there can be no doubt. It was in force before the attempted
foreclosure, is general in its provisions and makes no exception
of mortgages previously executed. It is however, claimed that
as it was not in force at the date of the mortgage, it applied it
is unconstitutional as impairing the obligation of a contract.

That there is a distinction between the contract and the remedy
is too well settled to need discussion. That this act relates to
the remedy would seem to be equally clear. It in no respect
alters or modifies a single provision of the contract. In its
terms it remains the same as before. It only provides for a
single step in the particular process resorted to for enforcing its
obligations. True there arve cases where an alteration of the
remedy has been held to be within the constitutional prohibition.
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But that is only where the change necessarily affects the obliga-
tion of the contract, taking from it somewhat of its force and
efficiency, rendering it of less value to the party who is to receive
its benefits. That is not this case. No part of it is rendered
any less efficient by the act; it is of no less value to the mort-
gagee as a security for his debt under the law than without it. It
may be even more valuable, for taking the whole act, it provides
that the™ certificate of the register shall be received as prima facie
evidence of entry . . and sheriff’s return ;” a valuable provision
in case of the loss of the writ of possession as in this case. The
object of the record is to give better notice of the entry and
preserve the evidence of it; a provision apparently as much for
the benefit of the mortgagee as the mortgagor. The principle
here involved has been fully discussed in Bronson v. Kinzie,
1 Howard, 311, and K. & P. R. R. Co.v. P. & K. R. R. Co.
59 Maine, 9, leading to to the conclusion that the act in question
is applicable and does not come within the constitutional prohi-
bition.

It is, however, claimed that the right of redemption was barred
by lapse of time,  which, under a certain state of facts, might
- occur. Soa lapse of time of sufficient length would raise a
presumption of payment. But both these facts can not exist in
relation to the same mortgage at the same time. Whether the
one or the other will prevail, must depend upon the possession.
If the mortgagor were in possession for twenty years after the
debt became payable, the presumption of payment would follow.
Perhaps the same result might follow if the mortgagee were not
in possession. But if the mortgagee were in possession for the
same length of time, there would be a presumption of foreclosure.
From the report in this case, it appears that at the attempted
service of the writ of possession, one of the mortgagors was in
possession, and at that time, with perhaps some doubt and
uncertainty, Payne, then the assignee of the mortgage, was put
into possession. But it appears that the mortgagor was not
ousted, that he did not become the tenant of Payne, orin any
way agree to hold the premises for him, and that Payne, instead
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of continuing in the possession as the law requires, in order to
complete the foreclosure, left the mortgagor there, who continued
to hold and occupy as before; taking the rents and profits
without accounting for them or paying rent, or being called upon
to do either, and on one occasion at least, exercising the right of
an absolute owner by giving a mortgage under which the
defendants claim to hold. Thus for more than twenty years
after the attempted foreclosure, the premises were in the actual
possession of one of the mortgagors, which would not only
prevent the completion of the foreclosure, but raise the presump-
tion of payment. »

But it is claimed that the possession of the mortgagor is that
of the mortgagee. If this were true without qualification, the
presumption of payment could seldom, if ever, arise. While it
may be true in some cases and for some purposes, it is not so
for others. A mortgagor in possession is undoubtedly bound in
the exercise of good faith under his contract to hold the property
in accordance with that contract, and preserve the property as
security for the debt, with all due subjection and regard to the
rights and interests of the mortgagee. So far, his possession is
the possession of the mortgagee, and no farther. When it comes
to the foreclosure, it is another matter. This to be sure, is a
right which accrues to the mortgagee from the mortgage, but it
is a right which he may exercise or omit at his option. If he
chooses to put it in force, he does so by himself, or by his
anthority, and in doing it, he becomes antagonistic to the
mortgagor. The mortgagor has no duty to perform in this
respect, and herein their relations become such that the possession
of the one is not the possession of the other, but antagonistic to it.
It is true that the mortgagor may assume new relations to the
mortgagee ; he may become his tenant, as any other person
might ; he may agree to hold the property under and in subordi-
nation to the control of the mortgagee. Then his possession
would, in respect to the foreclosure, become the possession of
the mortgagee. But this would be by virtue of a new contract ;
one outside of and in addition to that evidenced by the mortgage.
No such contract, but the opposite, is shown by the report in
this case.
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It thus appearing that the attempted foreclosure of the
mortgage did not accomplish its purpose, there still remains a.
right of redemption, unless the title has become absolute in the
mortgagor by a presumption of payment. In either case, the:
title of the plaintiff must fail, and there is no occasion for-
examining the second objection to it.

If the mortgage had been paid, then Payne’s heirs could derive:
no title to the premises. Ifit has not been paid, his attempted:
foreclosure, as we have seen, being ineffectual, it would become-
assets in the hands of his administrator. His estate was repre—
sented insolvent and proved to be so. As the creditors had the:
prior right after the widow’s allowance, it was the duty of the
administrator to appropriate it to the widow, or creditors, or
both. The title was in him for this purpose, and the heirs or-
widow could convey no title. Thus the plaintiff’s title, coming-
from the widow and heirs, failing, it is unnecessary to examine:
that of the defendants.

Judgment for the defendants.

Prrers, C. J., VirciN, EMERY, FostEr and Haskern, JJ..
concurred.

Zx parte Nataax B. ConanT.
In re Cyrus N. FoGLER.

Knox. Opinion April 13, 1885.

Insolvent law. Discharge. < Merchant or trader.”

An insolvent debtor, during a period of about a year, bought and sold mining
stocks from time to time amounting in all to about thirty-five hundred
dollars. These transactions were casual, and outside and independent of his
established business. Held: That this did not constitute him a ‘“ merchant
or trader ” within the meaning of the insolvent law.

ON EXCEPTIONS.
An appeal from the decree of the judge of the court of
insolvency, granting a discharge to Cyrus N. Fogler, insolven

debtor. '
The material facts are stated in the opinion.

‘s
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C. E. Littlefield, for the creditor, contended that the insolvent
was a “merchant or trader,” and kept no cash book.

The fact that the trading in mining stocks was a separate and
independent business, does not of itself have any tendency to
exclude such trading from the penalties of the law. “He must
buy and sell as a business, not necessarily as his only business.
The same person may engage in many kinds of business.”
Glroves v. Kilgore, 72 Maine, 491,

The controling principle underlying and determining all trade,
the principle that makes men  traders, ” is the desire for gain.
A buying and selling for profit. Bouvier’s Law Dict. “Trader.”

The only American case that I have been able to find that
discusses any part of this question, is that in matter of Marston,
5 Ben. 314. It is not in point, however. The words of:the
istatute were, * merchant or tradesman, ” and the case turns upon
the fact that the insolvent did none of the business himself, and
what was done was by a broker, in a broker’s name, and with the
broker’s funds, and the insolvent did not buy or sell, or deal in
a single share of stock, — while here, not a share was bought or
sold through a broker.

dn re COote, 14 N. B. R. 505, the court said, “I am of the
opinion that ‘tradesman’ can not fairly be stretched to mean
“trader, ’ in the larger sense of the old bankrupt law.”

J. E. Hanly, for the insolvent debtor, cited: Groves v.
Ailgore, 72 Maine, 489; Ex parte Phipps, 2 Deac. 487; Ex
parte Edwards, 1 Mont. D. & D. 3, 4 Jur. 153; In re Cote,
14 N. B. R. 5035 Ex parte Patterson, 1 Rose, 402; FEx parte
Maginnis, 1 Rose, 84; Putnam v. Vaughan, 1 T. R. 572;
Colt v. Netterville, 2 P. Wms. 304; In re Cleland, 2 L. R.
Ch. 466 In re Woodward, 8 Ben. 563.

Limsey, J. The creditor objected to the insolvent debtot’s
discharge, on the ground that he was a merchant or trader, and
did not keep a cash book. The judge of the court of insolvency
found that the debtor was entitled to a discharge, and decreed
accordingly. The creditor appealed to the Supreme Judicial
Court, and the case was heard by the presiding judge at nis:
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prius, who affirmed the decree below. The case comes here on
exceptions to the rulings of the judge in matters of law.

To sustain his objection that the debtor was a trader, the
objecting creditor proved that, during a period of about a year,
the debtor, from time to time, bought and sold mining stocks,
amounting in all to about three thousand five hundred dollars.
These transactions were casual, outside of his established business
and independent of it. The judge who heard the case held that
these facts did not constitute the debtor a trader, within the
meaning of R. 8., ¢. 70, § 46. The main question for determ-
ination is whether that ruling is correct. We think it is.

One who makes it his business, or a part of his business, to
buy and sell goods, merchandise, or commodities, is undoubtedly
a trader, within the meaning of the statute.  G'roves v. Kilgore,
72 Maine, 491; Sylvester v. Edgcomb, 76 Maine, 499. DBut
we find no authorities that hold that speculating in stocks
constitutes one a trader. The authorities cited by the counsel,
and those which we have been able to find, hold the other way.
A trader is defined to be * one who makes it his business to buy
merchandise or goods and chattels, and to sell the same for the
purpose of making a profit.” Bouv. Law Dic. 594. Shares in
stocks are mneither merchandise, goods, or chattels. In re
Cleland, 2 L. R. Ch. 466, it was held that buying and selling
stocks did not constitute one a dealer in “ goods or commodities”
within the meaning of the English bankrupt act, so as to subject
him to its provisions.

In re Marston, 5 Benedict, 313, it was held that speculating
in stocks did not render the bankrupt a “ merchant or tradesman ”
within the meaning of the U. S. bankruptey act, which denied a
discharge to the bankrupt, “if, being a merchant or tradesman,
he has not, subsequently to the passage of this act, kept proper
books of account.” BraTrcHFORD, J., in his opinion, says,
“ Although, according to the lexicons, one who is engaged in the
business of buying and selling for gain, may be called a merchant,
and also a tradesman, yet I do not think it would ever occur to
any one to speak of a person carrying on the business which the
hankrupt carried on, in the way in which he carried it on, as a
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merchant, or as a tradesman, nor do I think that those words, as
used in the 29th section, embrace such a person.” “A clergy-
man, or a physician, or lawyer, might carry on the same business
in the same way, in addition to his regular professional business,
and no one would call him in consequence, a merchant or a
tradesman. If not, the bankrupt can not be so called.” It
appeared that speculating in stocks, was the bankrupt’s only
business. '

The same rule was fully affirmed in Zn re Woodward, 8 Benedict,
563. In this case, the sole business of the bankrupt was that of
a speculator in stocks and a stock broker. He was a member
of the board of brokers, kept an office, and bought and sold to a
very large amount, his liabilities, when he was declared a bank-
rupt, reaching nearly three million dollars. In his opinion,
Bexepicr, J., says: “Upon these facts, the court has been
urged to hold that the bankrupt was a merchant or tradesman,
and to refuse the discharge because of his failure to keep proper
books of account. But my opinion is that the bankrupt can not
be held to have been a merchant or tradesman, within the
meaning of the bankrupt law. The words merchant and trades-
man, involve the idea of dealing with merchandise in some form
or other. In their ordinary and natural signification, they do
not include one who makes profits by buying and selling of
shares on speculation, whether for himself or for others. Such
a person, in ordinary parlance, can not be said to be engaged in
trade. No case has been cited which furnishes authority for
extending the meaning of these words, so as to include the
«occupation of this bankrupt. The adjudged cases look the other
way. The case of Marston, (5 Ben. 313,) is quite in point.
It is supposed that the present case differs from the case of
Marston in that the dealings of this baukrupt were not casual,
that he had an office, made contracts in his own name as well as
for others, and acquired by his dealings a credit that enabled him
to make extensive purchases of stocks. But these circumstances,
assuming them to be proved, do not bring him within the statute,
for they do not disclose the characteristic feature of the occupation
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of a merchant or tradesman, namely, a trading in goods, wares,
or merchandise. ”

"~ Our insolvency law was enacted to take the place of the

bankrupt law, on its repeal, and we think the words “ merchant

or trader” are used with the same meaning as the words

“merchant or tradesman ” in the bankrupt law.

It becomes unnecessary to consider the other point discussed
by counsel, whether the debtor kept a cash book of his stock
transactions, or its equivalent.

' Exceptions overruled.

PeTERS, C. J., WaLtON, VireiN, EMERY and HaskeLL, JJ.,
concurred.

StePHEN FosTER and others vs. OBED Foss and others.
Penobscot. Opinion April 14, 1885.

Deed. Description. Words, ** northerly and easterly.”’

A deed contained the following reservation: ¢ But reserving all the lumber
on the northerly and easterly side of the bog on said lot, and meaning to
convey all the lumber on the southerly and westerly side of said bog.” The
easterly line of the bog intersected the east line of the lot. Held, That the
reservation covers only the timber upon that part of the lot which lies
northerly and easterly of the boundary line of the bog, leading from the
northerly point of the bog to where it strikes the east line of the lot, and
extending westerly to a line running north from the northerly point of the
bog to the north line of the lot.

The words, ‘northerly and easterly ” in the description in a deed where there
is no object to direct their course, must be taken to mean due north and east;
but when there are monuments to which they are applicable they may have
their legitimate meaning and full force, and yet the course incline either way,
any distance, so long as it tends toward the north and east.

ON REPORT.

Trespass for cutting timber on plaintiffs’ land in La Grange.
The case was reported to the law court to determine the true
construction of the reservation in defendants’ deed to plaintiffs,
recited in the opinion, the case to be sent “back to be tried
upon the principles determined by the court.”

Davis and Bailey, for the plaintiffs.
Jasper Hutchings, for the defendants.
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DanrortH, J. The only question raised in this case is the
proper construction of a clause following the description in a
deed from the defendants to the plaintiffs which reads as follows :
“But reserving for two years all the lamber on the northerly
and easterly side of the bog on said lot and meaning to convey
all the lumber on the southerly and westerly side of said bog.”

The latter part of this clause relating to the conveyance, is
not material except as it may throw light upon the construction
of that part making the reservation. All the lumber was con-
veyed by the deed except that reserved and none was reserved
except such as was on the lot lying northerly and easterly of the
bog. The question then to be settled is, what part of the lot
did so lie. Here is no latent ambiguity to be explained, for the
matter to which the language is to be applied, is free from
doubt. Hence much of the evidence reported, some of which
has been used in the course of argument is inadmissible and can
render no aid in ascertaining the meaning of the parties. There
is however, a portion of the testimony, that which shows the
circumstances surrounding the parties and the purpose they had
in view, which is admissible, not to change to any extent the
words used, but the better to enable the court to understand the
meaning to be attached to such language as is used. This
testimony we think may be of considerable value in this case.
But this will not enable the court to correct any mistakes as to
the facts under which the grantors acted, of which it is quite
probable there were some. In the absence of fraud, of which
there is no suggestion here, they must abide by the language of
their deed. We are also to bear in mind the fact that the words
to be construed are those of the grantors, a reservation in a
deed, and in case of doubt and uncertainity, are to be strictly
construed against the party using them.

The words “northerly and easterly ” may be more comprehen-
sive in their meaning than north and east, depending very
largely for that meaning upon the facts to which they are applied.
Where there is no object to direct the course, they must, at
least in the description in a deed, be taken to indicate a direction
due north or east; but when there are monuments upon the face
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of the earth to which they are applicable they may have their
legitimate meaning and full force and yet the course incline
either way to any distance, so long as it tends toward the north
or east, and in connection with these facts retain a definite and
unmistakable meaning. The course will still retain its charac-
teristic as northerly, or easterly, or both. Brandt v. Ogden,
1 Johns. 156 ; Garvin v. Dean, 115 Mass. 577.

The bog to which these words “northerly and easterly” are
applied has no distinctly north side bounded by a straight or
nearly straight line. In running that line beginning at point C
as claimed by the defendants, following the bog which is made
a monument, we pursue a northerly course tending to the east
until we arive at point A which if not the head of the bog is
sufficiently near it to answer the purposes of this case. Leaving
point A still following the line of the bog our course is easterly,
tending on the whole southerly until we arrive atthe point where
the bog crosses the east line of the lot, and for the purposes of
this case we have no occasion to trace the line farther.

The words “northerly and easterly ” as used in the reservation
are connected by a copulative eonjunction; both are adjectives
and both qualify the word “side,” which is in the singular
number. We have then one side in the reservation, and that side
to answer the description must be both northerly -and easterly.
With this explanation applying the language of the reservation
to the face of the earth, we have an exact description of that
part of the lot reserved. That portion which adjoins the liné
running easterly and southerly must - necessarily  be northerly
and easterly of it.

The defendants claim that the word northerly, includes that
part of the lot which adjoins the line from C to A. So it would
if that qualifying word were used alone. But it is not, and by
no fair interpretation can we describe it by the words * northerly
and easterly,” for in fact it lies northerly and westerly of the
bog. Hence to sustain the defendants’ view we must eliminate
the word easterly as without meaning. Or if we are to give
the words “mnortherly and easterly” distinct meanings as
applicable to different sides, then we must do the same with
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the words “southerly and westerly ” used in the grant. By this
method that part of the lot in question lies as much westerly of
the bog as northerly and would be described by the one word as
well as the other. This would leave it uncertain whether it
would be included in the reservation or grant; in which case
upon the familiar principle of interpretation already referred to,
it must be included in the latter.

If we adopt the conclusion contended for, that the grantors,
in the reservation and grant, intended to cover the whole lot, it
would not change the result, for then the portion of the lot in
dispute would be included in the grant rather than in the reser-
vation.

But while the grantors probably intended to convey or reserve
all the timber upon the lot, we see no evidence tending to show
that under the clause in question they intended to cover the
whole lot. Certainly there is no phrase in it which by a fair
construction will include the northwest corner of .the lot. The
testimony which is admissible leads us to the conclusion that the
parties, especially the grantor who was principally instrumental
in the sale, at the time, supposed there was no lumber upon
that part which he cared to reserve. When running the northerly
line the point of starting at the west end was fixed upon by him
when he was upon the ground, with a view to running the line
so far south as to leave such lumber as he wanted to the north
of it while conveying as much of the bog as possible. Fearing
that a line due east would not save to him the lumber he wanted
on the easterly part of the lot, he suggested a line tending to
the south and after some discussion it was agreed that the varia-
tion should be thirty degrees south. Subsequently fearing that
this variation might not be sufficient to save his desired lumber
at the east end, so far as appears not doubting the sufficiency of
the starting point, out of an abundant caution he puts in this
reservation which, as we have seen is in apt words to reserve
his lumber upon the northeast corner of the lot, the very object
he had in view, and not upon the northwest where he supposed
there was none of the kind he wanted. Thus he accomplished
the purpose he had in view. That the defendants subsequently
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found the . mistake in regard. to the lumber on the northwest
corner, if it was a mistake, is not material. If there is any
remedy it is not in the course they have taken to secure their
alleged rights, nor can it be found in a defence to this action. In
the absence of any allegations of fraud they must abide the
language of their deed.

Our conlusion is that the reservation covers only the timber
upon that part of the lot conveyed which lies northerly and
easterly of the boundry line of the bog leading from point A to
where it strikes the east line of the lot and extending westerly
to g line running from A to the north line of the lot.

Action to stand for trial.

Prrers, C. J., VirciN, Engry, Foster and HaskeLr, JJ.,
concurred.

GrorgeE W. DiLLiNeHAM, in equity, vs. ToBras L. RoBERTS.

Hancock. Opinion April 16, 1885.
Equity. Practice.. Waters.

The plaintiff in a bill of complaint, prayed for an injunction to restrain the
defendant from constructing his wharf on the ground, that if constructed
as proposed, it will lie directly in front of the plaintiff’s lot, and materially
obstruct the access to it by water. These alleged facts being denied in the
answer. Held, the burden is on the plaintiff to prove them.

ON REPORT.

Bill in equity to restrain the defendant from building a certain
wharf at Bar Harbor, on the ground that it will lie directly in
front of the plaintiff’s land and materially obstruct the access to
it by water.

Tobias Lord formerly owned the land now owned by each of
the parties to this suwit. He conveyed the defendant’s lot
December 27, 1869, by deed containing the following description :
“A certain lot or parcel of land situated in Eden aforesaid, and
bounded and described as follows, to wit: Commencing at a
birch tree seventy feet south of the steamboat wharf; thence
south fifty-one degrees west, to the northeast corner of the
Martin house, one hundred and sixty feet; thence south, nine
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degrees west, to a stake, forty feet; thence north eighty-eight
degrees east, one hundred and twenty-seven feet at two birch
trees ; thence north, forty-four degrees east, seventy feet to a
birch tree on the bank; thence following the shore to the point
of beginning — including all the privilege of the shore to low
water mark, containing one-half of an acre more or less.”

He conveyed the plaintiff’s lot by deed dated August 14, 1875,
and containing the following description: %A certain lot of
land, situate in said Eden, at Bar Harbor village, so called, and
bounded as follows, viz: Southerly by land of Stephen Higgins';
northerly by the sea or ocean ; easterly by land this day conveyed
by me to Alfred Veazie; and westerly by a line running parallel
with said Veazie’s westerly line, and ninety feet westerly there-
from, which last named line is a straight line running from a
point ninety feet westerly of said Veazie’s southwest corner, in
the line of said Higgins’ lot; thence northerly parallel with said
Veazie land and ninety feet distant therefrom, without any angle
or diversion, to and across the flats or shore to low water mark
of the sea, together with right of way to said premises from the
road, along the present travelled path, the same as now used, for
all purposes, this deed being subject to the same right of way
across the premises aforesaid.”

The plan referred to in the opinion is given on the page
following this.

M. E. Hamlin, for the plaintiff.

A, P. Wiswell and L. B. Deasy, for the defendant.

Lisey, J. Assuming that, if the defendant is constructing
his wharf below low water in front of the plaintiff’s lot in a
manner to obstruct or impair access to his lot by water, the
plaintiff may maintain his bill in equity for the injunction prayed
for, (but on this point we express no opinion) still, the facts
being in issue it is incumbent upon the plaintiff to prove them.
The plaintiff' alleges in his bill, that all of the wharf below low
water mark, if completed, would lay directly in front of his lot.
The defendant, in his answer, denies this allegation. The
burden is on the plaintiff' to prove it.
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The only evidence in the case is the deeds to the parties, and
the plan, which are made a part of the case.

The construction of the defendant’s deed was before this court
in Dillingham v. Roberts, 75 Maine, 469, and it was held that
it embraced the flats in front of the upland, extending the land
conveyed to low water mark. The lines across the flats must be
located by the rules laid down in Emerson v. Taylor, 9 Maine,
42. The plaintifi’s deed, by its terms, extends his west line,
without an angle, to low water mark, but the defendant’s deed
was prior to the plaintiff’s, and when the plaintiff’s line called
for by his deed strikes the defendant’s line on the flats it must
stop ; and from that point to low water, his line is co-incident
with the defendant’s.

Applying these rules to the plan, we are not satisfied that any
portion of the wharf can be said to be in front of the plaintiff’s
land. The location of the lines across the flats cannot be
determined by the plan with accuracy, but may be approximately,
and thus determined, if the defendant’s line across the flats
should be extended below low water as far as the wharf extends,
it does not appear that any material portion of the wharf will
extend over that line.

Nor does it appear, by any evidence in the case, that the wharf
will materially affect the access by water to the plaintiff’s land.

The decree must be,

Bill dismissed without prejudice.
Costs for defendant.

Perers, C. J., WarronN, VireiN and HaskeLn, JJ.,
concurred.

EMERY, J., did not «it.

WARREN ALDRICH vS. INHABITANTS OF GORHAM.
Cumberland. Opinion April 20, 1885.

Ways. Defects. Proximate cause. Horse suddenly shying.
In order to render a town or city liable on account of an accident happening
on a highway, it must appear that the defect in the way was the sole cause
of the injury.
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If any other efficient, independent cause, for which the town is not responsible,
contributes directly to produce such injury, the town or city is not liable.
Whether the fright or misconduct of the horse is such as to be regarded as the
true and proximate cause of the injury, in any given case, is to be governed

by the extent of such misconduct.

If a horse well broken and adapted to the road, while being properly driven,
suddenly swerves or shies from the direct course, he is not in any just sense
to be considered as escaping from the control of the driver, or becoming
unmanageable, if he is, in fact, only momentarily not controlled.

If while thus momentarily swerving or shying he is brought in contact with a
defect in the road and an injury is thereby sustained, such conduct of the
horse will not be considered as the proximate cause of the accident.

ON exceptions from the superior court.

An action to recover for personal injuries received by reason
of a defect in a way. The verdict was for the defendants and
the plaintiff alleged exceptions. The material facts are well stated
in the opinion.

S. C. Strout and #. M. Ray, for the plaintiff.
Strout and Holmes, for the defendants.

FostEr, J. This case is before the court upon exceptions and
a motion to set aside the verdict, rendered for the defendants,
accompanied by a full report of the evidence.

The plaintift with horse and open express wagon was travel-
ing from Buxton to Saccarappa, and at about four o’clock in the
morning in September, was passing over a bridge in the town of
Gorham, when, as he claims, his horse suddenly shied to the
left, and in so doing broke through the bridge, struggled, and
together with the wagon went over the railing into the stream
below ; that at the moment the horse broke through, on account
of the sudden stopping of the carriage, he was thrown forward
from his seat over the bridge, and fell near the foot of the
abutment, sustaining severe personal injuries, in which situation,
he was found in a nearly unconscious condition, and for the
injuries thus received this action was brought.

The bridge over which the plaintiff was passing, and near
the easterly end of which this accident is alleged to have occurred,
was about twenty feet in length by eighteen in width, twelve
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feet above the bed of the stream, having a railing upon each
side, and covered with one thickness of plank, thereby render-
ing the surface uniform the entire width between the rails.

That the plaintiff received severe bodily injury, and that the
bridge was defective by reason of the covering having become
badly decayed and rotten at the place where it is alleged the
horse shied and broke through, there can be little reason to
doubt, if we are to judge from the testimony in the case.

One of the principal positions relied upon in defense was,
that, taking the plaintiff’s statement to be true, if the way was
defective at that particular point, and the injury was received by
the plaintiff as claimed, such injury was not occasioned by the
defect alone, but by some other cause contributing to produce
it; in other words, that it was produced by the shying of the
plaintiff’s horse, occasioned by the movement of a bird in the
bushes which caused the horse to shy or jump several feet from
the usually travelled part of the bridge, and, coming upon the
weakened and defective place in the covering, floundered and
went over the railing.

Assuming this to be true, and the fact to be as claimed by the
plaintiff, the shying was momentary, followed the next instant
by the accident. The testimony discloses no want of care on
the part of the plaintiff up to the very moment when the horse
shied ; moreover the plaintiff testifies that the horse was under
his control. With no premonition of what was to occur, ®all of
a sudden he jumped to one side,” and in so doing came in con-
tact with the defect in the bridge of which the proper officers had
sufficient notice.

It is undoubtedly the law of this state, as settled in a line of
decisions from Moore v. Abbot, 32 Maine, 46, to the present
time, that in order to render a town or city liable on account of
an accident happening on a highway, it must appear that the
defect in the way was the sole cause of the injury. If any
other efficient, independent cause, for which the town is not
responsible, contributes directly to produce such injury, the
town or city is not liable. Some portion of the harness, or
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arriage, may be defective and unsafe, and the accident may be
the combined result of the defect in the harness or carriage, and
the defect in the way ; in such case there is an efficient co-opera-
ting cause, in connection with the defect in the way, that
produces the injury, and the town is not rendered liable. The sume
principle applies where a horse, becoming frightened at an object
for which the town is not responsible, breaks away from his
driver and escapes from all control, while traveling on the way,
and afterwards, while thus free from the management and control
of the driver, meets with an injury through a defect in the way.
Davis v. Dudley, 4 Allen, 557; Moulton v. Sanford, 51
Maine, 127. Where such is the fact it can not be said that the
defect in the way is the sole cause of the injury. There are
other efficient, co-operating causes which combine to produce
the accident, and which may be regarded as much the true and
real cause of the accident as the defect in the way.

But whether the fright or misconduct of the horse is such as
to be regarded as the true and proximate cause of the injury, in
any given case, is to be governed by the extent of such mis-
conduct. It may in some remote degree even bear upon or
influence, though not in any legal sense be said to cause it.
“Everything which induces or influences an accident,” says
Chief Justice PETERS, in the very recent case of Spaulding v.
Winslow, 74 Maine, 534, “ does not necessarily and legally cause
it.” And not only is it the doctrine of the court in our own
state, but also in Massachusetts, that if a horse well broken and
adapted to the road, while being properly driven, suddenly
swerves or shies from the direct course, he is not in any just
sense to be considered as escaping from the control of the driver,
or becoming unmanageable, if he is in fact only momentarily not
controlled ; and that if while thus momentarily swerving or shying
he is brought in contact with a defect in the road and an injury is
thereby sustained, such conduct of the horse will not be considered
as the proximate cause of the accident, though it may be one of
agencies or mediums through which it was produced, and a
recovery may be had for such injury. This doctrine is not at
variance with that laid down in Moulton v. Sanford, 51 Maine,
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127, or Perkins v. Fayette, 68 Maine, 152, in both of whicke
there were two independent, efficient, proximate causes of the:
accident ; and it is in harmony with that of Spaulding v..
Winslow, supra, and with the decisions of the Massachusetts:
court. 7itus v. Northbridge, 97 Mass. 258; Stone v..
Hubbardston, 100 Mass. 55; Bemis v. Arlington, 114 Mass..
508 ; Wright v. Templeton, 132 Mass. 50.

~ While these principles may be regarded as well established,.
the difficulty which sometimes arises is in their application to the:
circurnstances of particular cases; especially true is this when.
the occurrences out of which the accident arose, as in this case,.
are almost instantaneous.

The plaintiff’s exceptions, in the case at bar, relate to that:
portion of the charge in