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OASES 

IN THE 

SUPREME JUDICIAL COURT, 
OF THE 

STATE OF MAINE. 

INHABITANTS OF STETSON 

vs. 

COUNTY COMl\USSI0NERS OF PENOBSCOT COUNTY. 

Penobscot. Opinion December 30, 1880. 

Costs in certiorari. 

In certiorari to county commissioners, costs may be allowed against the 
respondents at the discretion of the court, but not if they do not oppose the 
proceedings. 

Costs in such cases do not go against the county. 

ON REPORT. 

Original petition for certiorari, dated August 12, 1879, 
entered at Octoberterm, 1879, alleging that the proceedings of 
the county commissioners were finally closed one term earlier 
than is provided by statute. 

October term, 1879. Writ granted, by consent of Jasper 
Hutchings, then county attorney. 

VOL. LXXII. 2 



18 STETSON V. COUNTY COMMISSIONERS. 

Writ of certiorari issued November 10, 1879. Entered in 
court January term, 18 80. 

January term, 1880. "Proceedings quashed, con. as to 
costs." 

April term, 1880. Costs allowed, case to be marked law, and 
reported by defendant. 

The question to be submitted to the court, wa~ whether costs 
should be allowed in this case against the county or county com
missioners, and if allowed whether to be taxed from the date of 
the petition or the date when the writ was issued. 

I • 

Barker, Vose and Barker, for the plaintiffs, cited: R. S., c. 
82, § 104; 3 Bouvier's Inst. § 2639, p. 128; R. S., c. 102, § 
14; Burr v. Bucksport and Bangor R.R. Co. 64 Maine, 130; 
Levant v. Co. Uom'rs, 67 Maine, 429. 

B. IL Mace, county attorney, for the defendants, cited: 
Gushing v. Gay, 23 Maine, n; Booth v. Smith, 5 Wend. 
108; Eastburn v. Kfrk, 2 Johns. Ch. 317; Bank v. Osborn, 
13 Maine, 51; Mudgett v. Emery, 38 Maine, 255; R. S., c. 18, 
§ § 3, 6, 9, 13; Abbott v. Penobscot, 52 Maine, 584; Ham v. 
Ham, 43 Maine, 286; R. S., c. 82, § 110; c. 102, § 14; Rex 
v. Floyd, Cald. 309; 1 Harr. Di. 1490; Longfellow v. Quimby, 
29 Maine, 201 ; Mitchell v. Rockland, 41 Maine, 363. 

PETERS, J. The statute which gives costs ~'in all actions" to 
the prevailing party, does not apply to this case. Certiorari is 
not an action at law. The writ is not one of right. Nor does 
it comport with· the nature of the proceeding that costs should 
always be allowed. Ex parte Cushman, 4 Mass. 565 ; Hopkins 
v. Benson, 21 Maine, 399. 

Costs in certiorari are regulated by R. S., c. 102, § 14, which 
provides that '' upon every application for certiorari, and on the 
final adjudication thereof, the court may award costs against any 
party, who appears and undertakes to maintain or object to the 
proceedings." Substantially this provision has existed ever since 
the statutes were revised in 1841. 

By this section a limit is imposed upon the discretion of the 
court. Costs cannot be awarded against a party who appears 
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and does not def end against the proce'eding. This is because a 
person who has acted in a judicial capacity ought not to be sub
jected to costs, in cases where his errors are corrected without 
any opposition on his part. He stands in the position of a 
respondent in equity, who puts in a disclaimer. In equity, the 
complainant having had probable cause to proceed against a 
respondent who disclaims, neither party recovers costs. 1 Barb. 
Ch. Pr. 172. 

If the petition be refused, costs may be awarded to the respon
dent then ; but if allowed, costs may be awarded to the petitioner 
recoverable when the proceedings are closed. There should be· 
but one judgment for a party for costs, as is ordinarily the 
practice in equity. 

This writ was granted without opposition or objection. Com-• 
plainants should have no costs on the petition. It does not a

0

ppear 
to us whether the writ was contested or not. The judge who 
tried the case, whose exercise of discretion governs, allowed 
costs. 
. Judgment for costs must be against the commissioners. The· 
county is not a party. The commissioners can charge the judg
ment against the county, no obstacle being interposed, and obtain. 
indemnity in that way. 

Costs allowed upon the writ. 

APPLETON, C. J., WALTON, DANFORTH, VIRGIN and LIBBEY,,. 

JJ., concurred. 
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EBENEZER SPROUL vs. EBEN F. PILLSBURY. 

Penobscot. Opinion December 30, 1880. 

Libel. Pleadings. 

In a declaration for publishing a libelous article in a newspaper it• is not 
necessary to aver that the publication was made to divers persons or to any 
third person ; it is enough to aver that the libel was printed and published 
in a newspaper. 

ON EXCEPTIONS. 

Case, to recover damages for an alleged libel. The defendant 
demµrred to the declaration. The court overruled the demurrer 

: and held the declaration good. 
The opinion states the case. 

Barker, Vose and Barker, for the plaintiff, cited : Bailey v . 
. Myrick, 50 Maine, 181. 

Mace and Robinson and J. H . .Potter, for the defendant. 

In civil suits for libel the gist of the action is publication. It 
is the material part and must be alleged. Publication is an 
ambiguous term, employed sometimes to signify the matter 
published, sometimes the act <?f publishing only, and sometimes 

. an act of publishing such as may subject the publisher to legal 
liability. Townshend on Slander and Libel, § 96, p. 137. 

The declaration in either count merely states that defendant 
: printed and published the libel in a newspaper, called the Daily 
Standard. The word '' published" as here used is synonomous 
with the word "printed" or inserted, and simply means the act 

,of "putting in print," "inserting in the paper." 
No possible form of words can confer a right of action, for 

. slander or libel unless there has been a publication to some third 
person. Townshend on Slander and Libel, § 75, p. 138; 2 
Starkie on Libel, citing 1 W. Saund. 132, note 2; Phillips v . 
. Ja.nsen, 2 Esp. 624; Rex. v. Wegener, 2 Starkie, case 245; 
Weir v. Hoss, 6 Alabama, 881; 3 Yeaton, Penn. 128. 
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The preoodents require it to be stated that the publication was 
to divers and sundry third persons. Oliver's Pree.New Edition, 
pages 606, 608. 

Writing and publishing (printing) a libel and publishing (read
ing) it only to the person libeled does not subject the writer and 
such publisher to a civil action for damage. Phillips v. Jansen, 
2 Esp. 624 ; Delacroix v. Thevenot, 2 Starkie, case 63 ; Fon
ville v. Nease, Dudley (S. C.) 303; Rix v. Payne, 5 Mod. 
165. 

The above rule is of substance and not merely of form. 

PETERS, J. The declaration avers that the defendant ''printed 
and published a libel" in a certain newspaper named. The decla
ration is objected to, because it does not aver that the libel was 
published by the defendant "to divers and sundry persons or to 
any third person." 

S~ch an averment is unnecessary. None of the forms in 
either civil or criminal cases require it. To publish is -to make 
public. A publisher is one who makes a thing publicly known. 
Had the allegation been merely that the defendant '' printed" a 
libel, that would not have been enough. But to aver that a 
defendant " published" a libel, does declare that he circulated it 
or caused it to be circulated i, among divers and sundry persons." 
The degree of notoriety given to the publication is matter of 
proof and not of pleading. Com. v. Blanding, 3 Pick. 304; 
Oom. v. Varney, 10 Cush. 402; State v. Barnes, 32 Maine, 
530; Rex. v. Burdett, 4 Barn. and Ald. 95; Bailey v. Myrick, 
50 Maine, 171. 

Exceptions overruled. 

APPLETON, C. J., WALTON, DANFORTH, VIRGIN and LIBBEY, 
J J., concurred. 
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STEPHEN 0. PURINTON 

vs. 
THE SECURITY LIFE INSURANCE AND ANNUITY COMPANY. 

Androscoggin. Opinion January 5, 1881. 

Principal and Agent. Contract. Demu1'rer. 

Where a sealed instrument is executed by an agent, with authority therefor, 
and it appears by the whole instrument that it was the intention of the par
ties to bind the principal, that it should be his deed and not the deed of the 
agent, it must be regarded as the deed of the principal, though signed by the 
agent in his own name. 

Where two persons, constituting a firm, are made agents, and the power con
ferred upon them is joint and several, the execution of any instrument within 
the scope of their authority by one or both would be a valid execution. 

Thus, upon an agreement commencing, "This agreement made between 
Fletcher & Bonney of Boston, Superintendents of New England Agencies 
for the Security Life Insurance and Annuity Company, of New York, of the 
first part, and Stephen o. Purinton, of the second part," and ending, "In 
witness whereof the said parties have set their hands and seals. John W. 
Fletcher, Supt. N. E. Agen. (seal), Stephen O. Purinton (seal)," everything 
in the body of the instrument being appropriate to an agreement with the 
company, and inappropriate to an agreement with the agents of the.company, 
an action may be maintained by Purinton against the company, if the agree
ment is authorized by the company, for a breach of the covenants of such 
agreement. 

Where the declaration alleges an instrument to be the deed of the defendant, 
it must be so regarded upon a demurrer to the declaration, if it could be, 
legally, the deed of the defendant. 

ON EXCEPTIONS. 

Covenant broken. The declaration recited the agreement 
given below, and alleged it to be the deed of the defendant com

. pany, and that they had not kept the covenants of the same on 
· their part, in that they had prevented him from acting as agent, 
from March 1st, 1876, and had not paid him since that time. 
The defendants filed a demurrer to the declaration which was duly 
joined and overruled, and the defendants alleged exceptions. 

(Agreement). 

No. 1. ''This agreement, made this first day of December, A. 
D. 1874, between Fletcher and Bonney, of Boston, Mass. 
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Superintendents of New Englanct. Agencies for the Security Life 
Insurance and Annuity Company, of New York, of the first part, 
and Stephen 0. Purinton, of Lewiston, Maine, of the second 
part, witnesseth: That the said parties, in consideration of the 
mutual covenants and agreements hereinafter mentioned, hereby 
mutually covenant a,nd agree each with the other, as follows, to 
wit: The said party of .the first part hereby appoints the said 
party of the second part its General Agent, with authority to do 
business in the district or territory hereinafter specified. 

'' It shall be the duty of said party of the second part, to solicit. 
and procure persons to be insured with said Company and to 
employ agents ; and the said party of the second part accepts 
said appointment as General Agent, and agrees to use due dili
gence, and exercise his best skill and energies in advancing the 
business and promoting the best interests of said Company, and 
agrees to devote his whole time and attention to said service. The 
district hereinbefore mentioned shall be as follows : The entire 
State of Maine, with the privelidge [privilege J of working in the 
State of New Hampshire. 

"The compensation for the services so to be rendered to said 
Company by said party of the second part is to be one thousand. 
dollars per annum, payable monthly, and the sum of six hundred 
dollars per annum for expenses of office and traveling, and a 
commission upon the premiums which shall be paid to, and 
received by said Company on all policies of insurance effected 
with said Company by or through the procurem.ent of said party 
of the second part ; which said commission shall be at and after 
the following, viz: five per cent. upon the first annual premium 
on life and endowment policies, and five per cent. on the annual 
renewals of the same, collected by the said party of the second 
part under this contract. And five per cent. on renewals of all 
business now existing in the State of Maine. And the said party 
of the first part agrees to advance to said party of the second 
part, the sum of eighty-four dollars monthly, and fifty dollars 
monthly for office and traveling expenses, which advances shall 
be in full payment of such service with five per cent. commissions 
as stated a.hove. It is also understood and agreed that the said 
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party of the second part shall ktep regular and accurate state
ments of all his transactions for account of said Company, and 
that all monies he may or shall receive for premiums as aforesaid, 
and all other monies paid to and received by him while or as the 
agent of said Company in any transaction in which said Company 
shall be interested, shall be so received and held as a fiduciary 
trust for said Company, to whom the same shall be forthwith 
accounted for, and paid to over as soon as collected, and in no 
case shall the same be considered as payment for services or dis
bursements, or be appropriated by, or used for the personal con
venience, accommodation or benefit of said party of the second 
part. And the said party of the second part, shall, on the first 
day of each and every month, ( and whenever required by said 
Company, or by its General Agent for said territory), transmit 
to said Company or General Agent a report, in detail, embracing 
every item of business done by or through him, and of all monies 
collected or received by or through him for said Company, and 
remit the ascertained balance due to said Company, to its branch 
office in the city of Boston, Mass. No. 22 School Street. It is 
also understood and agreed that this contract, or any commission 
or compensations arising therefrom, shall not be assignable with
out the written consent of the said Company. 

"Also, that said Company reserves the right after a reasonable 
time, to supply with agents any unoccupied portion of the above
named territory. Said Company will furnish at its own expense, 
to said party of the second part, all such publications of said. 
Company, comprising blanks, circulars, and other printed matter, 
as may be requisite for the due prosecution of the business of 
said Agency, and also pay all necessary expenses for medical 
examinations, postage and expressage; but no other .expenses, 
unless specially authorized in writing, shall be chargeable to, or 
paid by said Company. And said party of the second part agrees 
to comply with and adhere to all the publishedinstructions, rules 
and conditions of said Company, and such special written or 
printed instructions, as may from time to time be communicated 
to him by said Company. 

~r It is also understood and agreed that this contract is made for 
the term of five years from date. 
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"Also, the party of the first allows thB party of the second part 
the same contract to employ agents as. he has used since May 1st, 
1874. 

"In witness whereof the said parties have hereunto set their 
hands and seals, the dny and year first above written. 

John W. Fletcher, Sup't N. E. Agen. [L. s. J 
Witness, C. L. Holt. 

Stephen 0. Purinton .. [L. s.]" 
L. H. Hutchinson, to S. O. P." 

Hutchinson, Savage and Sanborn, for the plaintiff, cited : R. 
S., c. 73, § 15; c. 1, § 4, rule 21; Porter- v. Androscoggin and 
I1ennebec Railroad Co. 37 Maine, 349; Chiprnan v. Poster, 
119 Mass. 189; and Tucker Manf g Co. v. Fairbanks, 98 Mass. 
102; Metcalf v. Taylor, 36 Maine, 28; Chapman v. Seccomb, 
36 "Maine, 102. 

Wm. P. Prye, John B. Cotton and Wallace H. White, for 
the defendants. 

The contract declared on was not in law or in fact the contract 
of the company. It is a well settled rule of the common law 
that an authority to bind a principal by a contract under seal can 
only be executed in the name of the principal by the hand of the 
authorized agent. 7 Mass. 19; 16 Mass. 42; 1 Maine, 231 ; 4 
N. H. 102; 11 Maine, 269; 2 Cush. 337; 5 Pet. 319; 8 Pet. 
165. 

Revised Statutes, c. 73, § 15 adopts this common law rule and 
provides another method of effecting the same object, i. e. that 
an agent may execute a paper in his own name for his principal. 

But the whole clause used at the commencement of this con
tract and the words following Fletcher's signature are simply 
descriptio personarum, and do not show that the agents acted 
for the company. The seal was the agent's seal. Ang. and A. 
on Corp. § 217; 19 Johns. 65; 30 Barb. 218; 4 Mass. 597; 7 
Cranch, 304; 4 Wend. 285. 

Another fatal defect to this contract is that it was signed by 
but one of the joint agents. 
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A delegated authority cannot be executed by one of two joint 
agents. Story on Agency, § 42; 6 Pick. 198; 2 Pick. 345; 21 
Conn. 635; 18 Conn. 197; 57 Ill. 180; 53 N. Y. 342; Dunlap's 
Paley on Agency, 177. 

If the agents were partners then the firm name should be used 
and sealed instruments must be executed by both. One cannot 
bind the firm in a sealed instrument in his name alone. 12 Gray, 
38; 109 Mass. 73; 6 Gray, 204; 11 Pick. 405; 4 Met. 548. 
No more could a member of a firm of agents bind the principal. 

PETERS, J. In Nobleboro' v. Clark, 68 Maine, 87, LIBBEY, 
J., upon an extensive examination of the authorities, lays down 
this rule : '' Applying the principles settled by the courts and the 
provisions of our statutes to the question under consideration, 
we think the true rule in this State is, that where a deed is 
executed by an agent or attorney, with authority therefor, and it 
appears by the deed that it was the intention of the parties to 
bind the principal or constituent, that it should be his deed and 
not that of the agent or attorney, -it must be regarded as 
the deed of the principal or constituent, though signed by the 
agent or attorney in his own name. In determining the meaning 
of the parties, recourse must be had to the whole instrument
the granting part, the covenants, the attestation clause, the sealing 
and acknowledgment, as well as the manner of signing. If 
signed by the agent in his own name, it must appear by the deed 
that he did so for his principal. This may appear in the body of 
the deed as well as immediately after the signature." 

It is our belief that the persons concerned in drafting the 
instrument before us, intended that the defendants should be 
bound by it. We think that the instrument taken as a whole is 
appropriate for that purpose. The names of the principals are 
disclosed. The persons acting for them are denominated super
intendents, implying an agency on their part. The business to 
be performed by the plaintiff is for the company and not for the 
agents of the company. The plaintiff is to receive his instruc
tions from and make· his reports to the company. His compen
sation comes from the company. 
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"The said party of the first part appoints the said party of the 
second part its general agent." Does this mean that the plaintiff 
was to be an agent of the company., or merely an agent of the 
agents of the company? The plaintiff "agrees to use due diligence 
in advancing the business and prosecuting the best interests of 
said company." 

The compensation for his services, '' to be rendered to said 
company," is to be one thousand dollars per annum. He has "a 
commission upon all premiums paid to and received by said 
company'' upon policies obtained by him. He is to keep regular 
and accurate accounts for the company, and "all monies received 
by him while or as the agent of 8aid company," "shall be received 
and held as a fiduciary trust for said company." He cannot 
"assign this contract . . without the written consent of the 
said company." "The said company reserves" to itself certain 
rights in case the plaintiff does not occupy all the territory his 
undertaking covers. The company furnishes printed matter to 
the plaintiff, and pays some of his expenses, "but no other 
expenses, unless specially authorized in writing, shall be charge
able to or payable by said company." 

"The said parties" have set their hands and seals. The only 
parties named as being concerned in the different provisions of 
the agreement have been the plaintiff and the company. The 
only company named or alluded to is the insurance company. 
"The party of the first part" and "the company" seem to be 
identical. 

The agreement purports to be made "between Fletcher and 
Bonney, superintendents of New England Agencies for the 
Security Life Insurance and Annuity Company," and the plaintiff. 
The plaintiff contends that the meaning is, that Fletcher and 
Bonney "for" the insurance company enter into the contract. The 
defendants render it as merely describing themselves as superin
tendents "for" the New England agencies "of" the insurance 
company. The words alone could be construed either way. But 
with the aid of the light that is shed upon this part of the contract 
from its other parts, we think it may well be supposed that both 
ideas are involved in the expression, and that Fletcher and 
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Bonney meant to say that they were the agents· of and were also 
contracting for the insurance company. 

Another point is made. The agreement is signed and sealed 
by only one of the agents nanied, and this is not regarded by the 
defendants as a sufficient execution, to make the instrument a 
valid agreement of the company under seal. That depends upon 
the nature of the power conferred upon the agents by the com
pany. If the power was a joint and several one, it could be, 
executed by one or both. Story on Agen. § 42, 'and cases. It is 
enough upon demurrer that the execution could be valid. The 
allegation, which the demurrer admits, is that the defendants did 
make and execute the agreement. The point is one of evidence 
and not of pleading. Possibly, too, some principle of ratifica
tion or estoppel may apply to the execution of the agreement. 

Exceptions overruled. 

APPLETON, C. J., WALTON, VIRGIN, LIBBEY and SYMONDS, 

J J., concurred. 

HENRY s. JEWETT vs. FIFIELD MITCHELL. 

Somerset. Opinion January 6, 1881. 

Forcible entry and detainer. Equitable mortgages. 

The process of forcible entry and detainer lies by an equHable mortgagee 
against the equitable mortgagor; although otherwise, where the parties to 
the suit are parties to a legal instead of an equitable mortgage. 

A grantee may maintain forcible entry and detainer against his grantor, the 
grantor not defending under any other title, the deed purporting to convey 
the whole, but in fact conveying only an undivided half of. the described 
premises. 

ON REPORT. 

]forcible entry and detainer. 

The law court to render judgment in accordance withthe legal 
rights of the parties. 

The facts sufficiently appear in the opinion. 
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Folsom and Merrill, for the plaintiff, cited: 69 Maine, 302; 
Jewett v. Bailey, 5 Maine, 87; French v. Sturdivant, 8 Maine, 
246 ; Purrington v. Pierce, 38 Maine, 44 7 ; 43 Maine, 206 ; Reed 
v. Sewall, 46 Maine, 278; Dunning v. Finson, 46 Maine, 546; 
Bennock v. Whipple, 12 Maine, 346; 2 Smith's Leading Cases, 
655; 3 Wash. R. P. 93; 34 .Maine, 304; 45 Maine, 447; 56 
Maine, 9. 

J. H. Webster and J. B. Barrett, for the defendant. 

Our action of forcible entry and detainer is regulated entirely 
by R. S., c. 94, § § 1, 2, which provides for its use in three 
cases. Neither of them are·applicable to this case. 

It is claimed only to maintain it under the provision for ter
minating a tenancy at will. No tenancy at will ever existed. 
There is no pretense that any rent was ever paid or payable. 
Dunning v. Pinson, 46 Maine, 546. 

As to one half undivided, there is no pretense that plaintiff has 
anything but a mortgagee's interest. As to the other the court 
have found that defendant has a right to redeem, which must be 
to redeem from a mortgage. 

The plaintiff recognized that the relation of mortgagee and 
mortgagor existed between them at the time of the commence
ment of this suit. 

Mortgagee cannot maintain forcible entry and detainer against 
mortgagor. Reed v. Elwell, 46 Maine, 270. 

PETERS, J. This is a proceeding under the forcible entry and 
detainer act. 

The respondent and another, being the owners of the premises 
sued for, mortgaged them to Scammon Burrill, who assigned the 
mortgage to the complainant. The respondent afterwards gave 
to the complainant a quitclaim deed of the entire premises, 
receiving back an agreement, not under seal, for a reconveyance 
when certain conditions were performed. 

It is contended that the process does not lie,. because the com
plainant is not the possessor of the absolute title to all the 
premises, being an owner of one half and a mortgagee (by 
assignment) of the other half. Such a defence cannot be set 
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up by the respondent. His grantee can expel him from the 
premises which h~ has a deed of from him. The respondent 
does not defend under any title held by any person other than 
himself. 

It is contended that the parties to the suit stand in the 
relation to each other of mortgagor and mortgagee, and that the 
complainant must fail on that account. There is no doubt, under 
our present statutes, that the quitclaim dee<;l and the unsealed 
agreement to reconvey constitute an equitable mortgage. But the 
respondent's right cannot be recognized in any proceeding at law. 
It is a mortgage in equity and not iri law. His remedy is in 
equity and not at law. There are various kinds of equitable 
mortgages, and it would lead to many embarrassments, under 
ou! system of jurisprudence, to admit equitable defences to 
actions in courts of law. The only reason that a process of 
forcible entry and detainer does not lie by a mortgagee against 
the mortgagor, is, that a conditional judgment cannot be 
rendered in such a case, and the right to a conditional judgment 
is allowed in all actions between such parties by statute. Here 
the objection is not in the way. Walker v. Thayer, 113 Mass. 
36; Reed v. Elwell, 46 Maine, 270; Dunning Y. Finson, Id. 
546; Jones on Mort. (2d ed.) § 720. 

The respondent, after his deed to the complainant, was 
removable under the process sued out against him. Larrr;ibee v. 
Lumbert, 34 Maine, 79. 

Judgment for complainant. 

APPLETON, 0. J., WALTON, BARROWS, DANFORTH and 
SYMONDS, JJ., concurred. 
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RuTH A. BENSON, executrix of WILLIAM H. BENSON, 
deceased, testate, vs. FRANK W. TITCOMB. 

Aroostook. Opinion January 6, 1881. 

Negligence. Burden of Proof. Practice. 
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The burden is on the plaintiff, in an action on the case for an injury arising 
from the negligence or want of care of the defendant, to show that he was 
in the exercise of ordinary care, or that the injury was in no degree attribut
able to want of proper care on his part. 

When a party is surprised by new and unexpected evidence, he should at once 
move for delay, and not await the chances of a verdict. 

ON MOTION to set aside the verdict. 

TRESPASS on the case. 

The facts sufficiently appear in the opinion. 

J. Bumham, for the plaintiff, cited: 55 Maine, 438; 57 
Maine, 117 ; 58 Maine, 384. 

William M. Robinson, an·d J. B. Hutchinson, for the 
defendants, cited: Gall v. Allen, 1 Allen, 142; Cole v. 
Sprowl, 35 Maine, 168; Sutherland v. Jackson, 32 Maine, 84; 
Saltonstall v. Banker, 8 Gray, 196; Dickey v. Maine Tel. Go. 
43 Maine, 496; Kennard v. Burton, 25 Maine, 39; Moore v. 
Abbot, 32 Maine, 46; Farrar v. Greene, 32 Maine, 574; Ray
mond v. Lowell, 6 Cush. 535; Libbey v. Greenbush, 20 Maine, 
47; Lake v. Mill-iken, 62 Maine, 243; Enfield v. Buswell,. 
62 Maine, 128; Jennings v. Wayne, 63 Maine, 468; Blake v. 
Madigan, 65 Maine, 522; Maynell v. Sullivan, 67 Maine, 314. 

APPLETON, C. J. This is an action onthe case in which the 
plaintiff seeks to recover damages for an injury to the testator, 
her husband. The ground_. her claim is, that on September 28, 
1877, as her husband was passing by the defendant's steam mill, 
his horse being frightened by the steam and noise proceeding 
from defendant's unlicensed steam engine, started, and threw the 
testator from the wagon, and injured him so severely that he died 
in the course of a few days. 
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The defence was, that the deceased was sitting on the end of 
an empty barrel in his wagon, without any support to his feet, 
with four or five other empty barrels in the wagon not well 
secured, that the ~arrel on which he was sitting, tipped before he 
reached the mill, and that when he came near and opposite the 
mill, his horse shied at a mud puddle in the road, and that having 
no rest for his feet when he endeavored to pull up his horse, the 
barrel tipped and he drew himself off. In other words, while 
denying all agency of the steam engine in producing the unfortu
nate result, he says that if there was any cause for the starting 
of the horse, other than the puddle by the road side, it was the 
rattling of the barrels, and the injury was the result of the start
ing of the horse, and the insecure and dangerous seat of the 
deceased, and his effort to save himself. 

The steam engine E:ituated, as it was, near the road, may have 
been a nuisance, but that affords no excuse for carelessness or 
negligence on the part of the plaintiff's husband. If the rattling 
of the barrels, and the carelessness of the driver were efficient 
and contributory causes to the disaster, there cannot be a recovery. 
If the deceased so far contributed to the misfortune by his own 
negligence or want of care and caution, that, but for such negli
gence or want of ordinary care and caution on his part, the 
misfortune would not have happened, the plaintiff cannot recover. 
Dickey v. Maine Teleg1·aplt Co. 43 Maine, 496. The plaintiff 
must show that he was in the exercise of due care, or that the 
injury was in no degree attributable to any want of common care 

. on his part. .Murphy v. Deane, 101 Mass. 455. The jury 
must have found by their verdict, that the injury was attributable 
to the want of care of the deceased, or to causes for which the 
defendant was in no way responsible. 

The motion to set aside the verdict as against evidence, cannot 
be sustained. The instructions, as;:io exceptions have been filed, 
must be assumed to have been correct. The plaintiff claimed 
that the injury resulted from only one cause, the unlicensed 
engine. The defendant denied its ~gency in producing the injury, 
and set up the negligence of the deceased, and other causes, as 
causing the result. The able counsel for the plaintiff had the 
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close-no slight advantage. The plaintiff had the prepossessions 
of the jury in favor of her sex, and their sympathy for her mis
fortune. The evidence was conflicting. The jury were the 
judges of its force and effect. The case has been twice tried. 
The first time without a verdict. The jury, under favorable con
ditions for the plaintiff, have found a verdict against her, and no 
sufficient reasons are perceived for disturbing it. . 

Another ground for a new trial, is, that she was surprised at 
the testimony of Merchant Philbrick, a witness first called at the 
last trial, and that she had since discovered new evidence tending 
to impeach it, the discovery being made on the Monday after the 
verdict rendered on Saturday before. 

If the testimony of Philbrick was a surprise when delivered 
on the stand, the motion for delay should then have been made. 
It was not for the plaintiff to take the chance of a verdict in her 
favor, and if against her, to move for a new trial on the ground 
of such surprise. Maynell v. Sullivan, 67 Maine, 315; Woodis 
v. Jordan, 62 Maine, 490. The newly discovered evidence, 
consists only of the statement, that they did not hear what the 
witness Philbrick testifies he heard as coming from the lips of the 
deceased. One might have attended and heard what another not 
noticing, did not hear, or hearing, did not remember. 

Motion overruled. 

VVALTON, DANFORTH, VIRGIN, PETERS and LIBBEY, JJ., 
concurred. 

VOL. LXXII. 3 
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"\V ILLIAM K. LANCEY and another 

vs. 
MAINE CENTRAL RAILROAD COMPANY. 

Somerset. Opinion January 7, 1881. 

R. S., c. 81 § 84. Limitations. Mutual dealings. 

When parties make out what they believe to be a correct itemized account of 
their mutual dealings, and the balance is thereupon ascertained and paid, 
the items can no longer be considered unsettled within the meaning of R. S., 
c. 81, § 84, although one item was omitted by mistake. 

And if in such case, six years thereafterwards, on discov~ing the omission an 
action declaring on the entire account is brought to recover the real balance, 
the statute of limitations will bar the recovery. 

ON EXCEPTIONS. 

Assumps,it on account annexed. 

Plea, general issue and brief statement setting up the statute 
of limitations. 

The facts appear in the opinion. 

D. D. Stewart, for the plaintiffs. 

The plaintiffs' books of account show a continuous and 
unbroken line of charges and credits, not only every year, but 
nearly every month in the year from the commencement to the 
close, from 1863 to 1870. 

The defence is R. S., c. 81, § 84. 
The history of this statute of limitations dates back to 21 

James r, c. 16, § 3, which became a part of our statute of 1821. 
It was modified in R. S., 1841, c. 146, § 9, which was re-enacted 
by R. S., 1857, c. 81, § 99. After the decision Theobald v. 
Stinson, 38 Maine, 149, the law was changed, stat. 1867, c. 117, 
§ 1, which was further changed by R. S., c. 81, § 84. 

The case at bar came within the strict rigor of the rule of 
Theobald v. Stinson, supra, for both parties here kept the 
accounts. It is within the rule laid down in Gatling v. Skould-
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ing, 6 T, R. 189; Davis v. Smith, 4 Maine, 340; and Baker· 
v. Mitchell, 59 Maine, t23, 

But the learned judge was of the opinion that because the· 
defendants at different times made payments and at such times 
took receipted bills of a part of plaintiff's accounts, the whole 
account could not be regarded '' mutual dealings between the 
parties, the items of which are unsettled" within the meaning of 
the statute. 

If this ruling is correct then a party can never safely receive 
"part of his pay" upon a mutual account without losing the 
protection of the balance under this statute. 

All the plaintiffs did was to draw off at two or more times the 
items of part of their account, and, when paid, receipt them as . 
paid. This was very far from an "account stated." Bass v. 
Bass, 8 Pick. 193; Gharman v. Henshaw, 15 Gray, 293; 
_McLellan v. Crofton, 6 Maine, 337; Chace v. Trafford, 116, 
Mass. 532. 

That the ruling was erroneous is clearly shown by Penniman 
v. Rotch, 3 Met. 216; Dickinson v. Williams, 11 Cush. 258; 
Sajford v. Barney, 121 Mass. 300; James v. Clapp, 116 Mass .. 
358; Baker v. Mitchell, 59 Maine, 223 ; Hagar v. Springer, 
63 Maine, 506; Benjamin v. Webster, 65 Maine, 171 ; Sibley 
v. Lumbert, 30 Maine, 253; Walker v. Butler, 6 El. and Bl. 
506. 

H. and W. J. Knowlton, for the defendants, cited: R. S., c .. 
81, § 84; Dyer v. Walker, 54 Maine, 18; BenJamin,v. Webster,. 
65 Maine, 170; stat. 1867, c. 117; R. S., c. 81, § 93; Bell v ... 
Morrison, l Peters, 351; Olementson v. Williams, 8 Cranch, 72 ;; 
Angell on Limitations, page 244; Long v. Grenville, 10 E. C .. 
L. 5; Collyer v. Willock, 13 E. C. L. 447; Mills v. Fowkes,, 
35 E. C. L. 175; Burn v. Boulton, 52 E. C. L. 474. 

VIRGIN, J. When parties make out what they believe to be a 
correct itemized statement of their mutual dealings and the 
balance is thereupon ascertained and paid, "the items" can no• 
longer be considered "unsettled" within the meaning of R. S., c .. 
81, § 84, although one was omitted by mistake. And if, six 
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_ years thereafter, on discovering the erroneous balance, an action 
counting on the entire account is brought to recover the real 
balance, the statute of limitations will bar the recovery. This is 

· made apparent from a history of the statute, its amendments and 
· various decisions thereon. 

The stat. 1821, c. 62, § 7, which excepts from the statute of 
limitations '' such accounts as concern the trade of merchandise 
between merchant and merchant," is a transcript of the Mass
achusetts stat. of February 13, 1787, § 1, which in turn is a copy 
of the stat of James I, c. 16, § 3. 

The leading English case upon the subject of mutual accounts 
between parties other than merchants is Gatling v. Skoulding, 6 

· T. R. 189, in which it was held that, if there be a mutual account 
of any sort between the parties for any item of w~ich credit has 

· been given within six years, that is evidence of acknowledg
ment of there being such an open account current between them 

. and of a promise to pay the balance, so as to take the case out 
, of the statute. Lord C. J. Kenyon said : "Here are mutual 
items of account ; and I take it to have been clearly settled, as 
long as I have any memory of the courts, that every new item 
and credit in an account given by one party to the other is an 
admission of there being some unsettled account between them, 
the amount of which is to be afterward ascertained ; and any act 

-. which the jury may consider as an acknowledgment of its being 
: an open account, is sufficient to take the case out of the statute. 
Daily experience teaches us that if this rule be now overturned, 
it will lead to infinite injustice." This case does not seem to 

. place its decision upon a construction of the statute, but rather 
' upon an independent ground that, the items within six years are 
admissions of an unsettled account and is equivalent to evidence 
of a new promise which takes the other items out of the statute. 

The Massachusetts court cited and followed that decision, 
Cogswell v. Dolliver, 2 Mass. 217, and the court in this State 
adopted the same doctrine, citing the above cases and calling it a 
reasonable judicial construction of the statute. Davis v. Smith, 
4 Maine, 337. 
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The later decision in this State defined the word '' accounts" in 
the statute of 1821, as "open or current accounts" as distin
guished from "stated accounts ;" and "stated accounts," those 
which have been examined by the parties, and where a balance 
due from one to the other has been ascertained and agreed upon 
as correct. McLellan v. Crofton, 6 Maine, 307, 33 7. And the 
reason for giving a different construction to open and stated 
accounts was stated by MELLEN, C. J. as follows : "While an 
account remains open, each party is depending, for the recovery 
of the balance he may consider due him, upon the promise which 
the law raises on the part of him who is indebted, to pay that 
balance ; but when the parties have stated, liquidated and 
adjusted the account, and thus ascertained the balance, it ceases 
to be an account ; it has lost the peculiar character and attributes 
of an account; what was before an implied promise to pay what 
should be found to be a reasonable sum, by such liquidation and 
stating of the account at once becomes an express promise to pay 
a sum certain. . . Such balance is a result in which previously 
exigting accounts become merged and lose their character and 
existence." 

In the revision of 1841, the statute of limitations was re
drafted. The clause relating to merchants' accounts was dropped. 
The provision relating to accounts no longer retained the form ot 
an exception, but adopted the decision of the court in the terms 
used by the court by providing that, "in all actions brought to 
recover the balance due upon '1 mutual and open accounts current, 
the cause of action shall be deemed to have accrued at the time 
of the ]ast item proved in such account," c. 146, § 9. The same 
provision was transcribed into the revision of 1857, c. 81, § 99. 

In Theobald v. Stin.,;on, 38 Maine, 149, followed by Dyer v. 
Walker, 51 Maine, 104, the court held that to constitute '1mutual 
accounts" each party must have one or more written charges 
against the other. Thereupon the legislature added to the section 
the clause : " And it shall be deemed a mutual and open account 
current, when there have been mutual dealings between the· 
parties, the items of which are unsettled, whether kept or proved. 
by one party or both." Stat. 1867, c. 117. 
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In the revision of 1871, the definition was substituted for the 
terms defined. The phrase "mutual and open account current" 
has given way to '' mutual dealings the items of which are 
unsettled, whether kept or prQved by one party or both." That 
is mutual dealings whether kept or proved by one party or both, 
now constitute a "mutual account;" and "mutual dealings," the 
items of which are unsettled ''constitute an open account current" 
as distinguished from a stated account, or one that has been 
adjusted, liquidated and a balance struck after examination by 
the parties. 

And now, as before the amendment in 1867, when the items 
of the mutual dealings have been examined, the respective sums 
fixed and the balance agreed upon by the parties and it has been 
paid, there is no longer an open account current between them, 
as stated by MELLEN, C. J. supra; or, in the language of the 
statute, there are no longer mutual dealings between the parties, 
the items of which are unsettled. The settlement changed the 
character of the account. The items became discharged by the 
payment of the agreed balance which resulted from setting off 
against each other the counter items. The discharge of the items 
is a consideration to sustain a promise to pay the balance. 11f ay 
v. King, 12 Mod. 538; S. C. 1 Ld. Raym. 680; Callander v. 
Howard, 10 C. B. (70 E. C. L.) 290. And if one of the items 
of the account was overlooked, the settled account, after six 
years can afford no aid in taking it out of the statute of limita
tions. Union Bank v. Ifoapp, 3 Pick. 96, 113. 

Neither does it make any difference that a new account runs 
on from the date of the last item in the bettled account, and is 
begun even before the balance in the former is paid. Parties may 
settle frequently or otherwise. If the items are drawn off from 
one certain date to another, and in due time settled and paid, the 
running on of a new account from the latter date can have no 
effect upon the former one which is settled, and neither can the 
settled account have any effect upon the new one. On the 
contrary the settled account drops out as if it never had existed. 

An application of these principles to the facts in the case at 
·. bar sustains the ruling. 
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The plaintiffs had furnished the Portland and Kennebec Rail
road Company large quantities of lumber nearly every month 
from July 31, 1863 to November 18, 1870, of which by the act 
of consolidation the defendant company became liable for any 
unpaid balance. August 11, 1864, the plaintiffs rendered to the 
Portland and Kennebec Railroad Company, an itemized bill for 
lumber delivered between May 7, and August 11, amounting to 
$712.28, which was settled and paid January 25, 1865, and 
receipted by the plaintiffs. The plaintiffs continued to deliver 
to the Portland and Kennebec Railroad Company, lumber on and 
after August 11, as before. On the last of December, 1864, they 
rendered a bill which had accrued from August .11, to December 
31, 1864,, amounting to $10,029.66, which was paid and receipted 
April 24:, 1865, and the plaintiffs continued to deliver lumber and 
render bills therefor, sometimes monthly and other times at 
longer periods, down to March 7, 1870, which were all paid and 
receipted in due time. It was afterwards discovered that four 
items of lumber delivered on July 31, 1863, amounting to 
$240.66 andoneof1492 sleepers, delivered July 26, 1865, had been 
overlooked. On March 2, 1876, the plaintiffs sued on their whole 
account from July 31, 1863 to November 17, 1870, including 
the omitted items, and contended that they had a right to recover 
upon the ground of mutual unsettled dealings within the provi
sions of R. S., c 81, § 84. But the presiding justice ruled that 
the items which accrued more than six years before the date were 
barred by the general statute of limitations ; and we think the 
ruling was correct. 

We are also of the opinion that the exclusion of the several 
receipts offered by the plaintiffs was correct, as the money repre
sented by them had been allowed by the parties upon specific 
bills rendered and settled. 

Exceptions overruled. 

APPLETON, C. J., )VALTON, BARROWS, LIBBEYand SYMONDS, 

J J., concurred. 
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WILLIAM SIMPSON vs. AMASA S. GARLAND and others. 

Penobscot. Opinion January 18, 1881. 

Principal and agent. Promissory notes. 

The rule laid down in Nobleboro' v. Clark, 68 Maine, 87, and Purinton v. Ins. 
Go. ante p. 22, applies with full force to simple contracts as well as to deeds 
and sealed instruments. 

Thus, upon a note reading "1000, Carmel, April 22, 1876, for value received, 
we, the subscribers for Carmel Cheese Manufacturing Co. promise to pay 
William Simpson, or order, one thousand dollars in six months from date 
with interest. F. A. Simpson, Rufus Work, A. S. Garland;" 

Held, that the note was the note of the Carmel Cheese Manufacturing Co. and 
not that of the signers, it appearing that the signers were directors of the 
company and authorized to make the note for the company and that it was 
given for money appropriated for the use of the company. 

ON EXCEPTIONS. 

Assumpsit upon the promissory note hereinafter mentioned. 
Plea, the . general issue, with brief statement that the note 

declared upon was that of the Carmel Cheese Manufacturing 
Company. 

(Note.) 

"$1,000. Carmel, April 22, 1876. 
For value received, we, the subscribers for Carmel Cheese 

Manufacturing Co. promise to pay William Simpson, or order, 
one thousand dollars in six months from date with interest. 

F. A. SIMPSON, 

RUFUS WORK, 

A. S. GARLAND." 

The defendants offered to prove that at the time the note was 
given, there was such a corporation as Carmel Cheese Manufac
turing Company, that the defendants were the directors of said 
corporation and authorized to make the note for the corporation, 
and that the note was for money, and that the money was appro-
priated for the use of the corporation. · 

But the presiding judge, being of the opinion that the note 
was that of the defendants, and not that of the corporation, 
refused to admit the evidence. 
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·whereupon the defendants submitted to a default, with an 
agreement of parties that the case be reported by the defendants, 
and if in the opinion of the law court the presiding judge erred 
in his ruling or opinion, the default to be takeJ?- off and the case 
to stand for trial ; otherwise the default to stand. 

A. L. Simpson, for the plaintiff. 

The note in suit is that of the defendants. They promised, 
the company did not, and their liability is to be fixed by the note 
itself and not by outside testimony. Sturdivant v. Hull, 5~ 
Maine, 172; Mellen v. Moore, 68 Maine, 390; Hancock v. 
Fairfield, 30 Maine, 302; Fiske v. Eldridge, 12 Gray, 474; 
Packard v. Nye, 2 Met. 4 7 ; Bradlee v. Boston Glass Mf'y, 
16 Pick. 34 7. 

W. H. McCrillis and Chas. P. Stetson, for the defendants, 
cited : Barlow v. Congregational Society in Lee, 8 Allen, p. 464 ; 
Winship v. Smith, 61 Maine, 121, 123; Rogers v. March, 33 
Maine, 106; Carpenter v. Farnsworth, 106 Mass. 561 ; Hewitt 
v. JVheeler, 22 Conn. 562; New England Ins. Co. v. De..Wolf, 
8 Pick. 56, 61, 62; L. & G. Manufacturing Co. v. Russell, 
112 Mass. 387; Ohipman v. Foster, 119 Mass. 189; Nobleboro' 
v. Clark, 68 Maine, 87; Andrews v. Estes, 2 Fairfield, 267; 
Fogg v. Virgin, 19 Maine, 352; Nichols v. Frothingham, 45 
Maine, 220; Atkins v. Brown, 59 Maine, 90; Sturdivant v. 
Hull, 59 Maine, 172; Sheridan v. Carpenter, 61 Maine, 83; 
Ballou v. Talbot, 16 Mass. 461; Tucker Manufacturing Co. v. 
Fairbanks, 98 Mass. 105 ; Gadd v. Houghton, L. R. 1 Ex. 
Div. 357; Draper v. 1-'tiass. I.l. Co. 5 Allen, 338. 

LIBBEY, J. The question involved in this case is, whether the 
note in suit is the note of the defendants or of the Carmel Cheese 
Manufacturing Company. 

The common law rule, as declared by the earlier decisions, 
upon this question, has been, to some extent, modified by our 
statute (R. S., c. 73, § 15,) and the more recent decisions of the 
courts. Ii! Nobleboro' v. Clark, 68 Maine, 87, this court, after 
an examination of decided cases and our statutory provisions, 
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declared the rule as follows : '' Applying the principles settled by 
the courts, and the provisions of our statutes to the question under 
consideration, we think the true rule in this State is, that where 
a deed is executed by an agent or attorney, with authority there
for, and it appears by the deed that it was the intention of the 
parties to bind the principal or constituent, that it should be his 
deed and not the deed of the agent or attorney, it must be 
regarded as the deed of the principal or constituent, though signed 
by the agent or attorney in his own name. In determining the 
meaning of the parties, recourse must be had to the whole instru
ment, the granting part, the covenants, the attestation clause, the 
sealing and acknowledgment, as well as the manner of signing. 
If signed by the agent in his own name, it must appear by the 
deed, that he did so for his principal. This may appear in the 
body of the deed, as well as immediately after the signature." 

This rule applies with full force to simple contracts, as well as 
to deeds ; and applying it to the note in .suit, it remains to be deter
mined whether it appears by the terms of the note, that it was 
the iniention of the parties to bind the Carmel Cheese Manufac
turing Company, and not the defendants. In determining this 
question, we must assume that the defendants were duly author
ized to make the note for the company. They offered to prove 
it, and as the statute cited, makes the authority of the agent an 
essential element to be considered, we think the evidence offered 
to prove the authority, was admissible. Nobleboro' v. Clark, 68 
Maine, 93; Draper v. Mass. Steam Heating Go. 5 Allen, 339. 

The defendants sign their own names only ; but in the body of 
the note they say, "we, the subscribers, for the Carmel Cheese 
Manufacturing Company, promise to pay." If the words ''for 
the Carmel Cheese Manufacturing Company," had been omitted 
from the body of the riote, and had been written against the 
defendants' signatures, the authorities are quite uniform that the 
note would be the note of the company, and not of the defend
ants. Sturdivant v. Hull, 59 Maine, 172; Atkins v. Brown, 
59 Maine, 90; Sheridan v. Carpenter, 61 Maine, 83-; Winship 
v. Smith, 61 Maine, 121; Ballou v. Talbot, 16 Mass. 461; 
Tucker .1..1fan'f'g Go. v. Fairbanks, 98 Mass. 101; Morrell v. 
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Codding, 4 Allen, 403; Draper v. Mass. Steam Heating Co. 5 
Allen, 338. 

By the rule laid down in Nobleboro' v. Clark, supra, the words 
used in the body of the note tending to show the meaning of the 
parties, should have the same force and effect as ·if following, or 
written against the defendants' signatures. Their meaning is as 
significant in the one case as in the other. We are aware that 
the Massachusetts court in Morrill v. Codding, supra, held 
differently, and in discussing the question of the effect of the 
language used in the body of the note, say : "Had these words 
immediately preceded or followed the names of the signers, with 
the 'by' or 'for,' it would have been the promise of the Baptist 
Church of Lee ;" but it was held that they did not have the same 
effect in the body of the note. This case, in this respect, is 
neither in harmony with the later decisions in Massachusetts nor 
with our own. Carpente1· v. Jl'arnsworth, 106 Mass. 561; L. 
& G. Manvfacturing Co. v. Russell, 112 Mass. 387; Chipman 
v. Foster, 119 Mass. 189. 

In the note the defendants say : "We . . for the Carmel 
Cheese Manufacturing Company, promise." "For his principal" 
are the words used in our statute above cited, in regard to the 
proper execution of a contract by an agent ; and "for" when 
so used, means "in behalf of." Ballou v. Talbot, and Tucker 
Man'g Co. v. Fairbanks, supra. The language used discloses 
the name of the principal, and is equivalent to a declaration by 
the defendants, that they promise in behalf of their principal, and 
not for themselves ; and we think both parties must have so 
understood it. Upon the evidence reported, the defendants are 
not personally liable. 

Dejault off. Action to stand 
f01· trial. 

APPLETON, C. J., WALTON, DANFORTH, VIRGIN and PETERS, 

JJ., concurred. 



44 FOLSOl\I V. CLARK. 

JOHN B. FOLSOM vs. WILLIAM CLARK. 

Penobscot. Opinion January 18, 1881. 

Betterments. Forcible entry and detainer. 

By R. S., c. 104, § 23, when an action is brought by a reversioner or remainder 
man, or his assigns, after the termination of a life estate, against the assigee 
or grantee of the tenant of the life estate, or against his heirs or legal repre
sentatives, such assignee, or grantee, heir, or legal representative, is entitled 
to the increased value of the premises by reason of improvements made by 
the life tenant. 

That statute did not affect the rights of parties where the improvements had 
been made before it· was enacted; but it does apply to all cases where the 
improvements have been made since its passage. 

Forcible entry and detainer cannot be maintained against a disseizor who is 
entitled to betterments. 

ON REPORT. 

Forcible entry and detainer. 

The facts sufficiently appear in the opinion. 

Josiah Crosby, for the plaintiff. 

A tenant can have no claim for betterments unless he has been 
at least six years in open, notorious, exclusive and adverse 
possession. This defendant was in adverse possession only from 
death of the life tenant, and that was less than six years. Seizin 
of the tenant while the particular estate continues is not adverse 
to the reversioner or remainder man. Treat v. Strickland, 23 
Maine, 234; Pratt v. Churchill, 42 Maine, 471; R. S., c. 104, 
§ 38; Wales v. Coffin, 100 Mass. 177; Plirnpton v. Plimpton, 
12 Cush. 458; R. S., c. 73, § 5. 

Forcible entry and detainer is the proper remedy in this case. 
John v. Sabattis, 69 Maine, 4 73. 

E. Walker, for the defendant, upon the questions considered 
in the opinion, cited: R. S., c. 104, § 23; Reed v. Reed, 68 
Maine, 571; Poor v. Larrabee, 58 Maine, 563; Austin v. 
Stevens, 24 Maine, 520; R . .S., c. 94, § 1. 
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LIBBEY, J . . By R. S., c. 94, § 1, a process of forcible entry 
and detainer may be maintained against a disseizor, who has not 
acquired any claim by possession and improvement. 

The defendant was in possession of the demanded premises as 
a disseizor. He claims that he is entitled to the 1ncreased value 
of the premises by reason of the improvements made by the life 
tenant, whose claims he represents by purchase. 

By R. S., c. 104, § 23, in any action brought by a reversioner 
or remainder man, or his assigns, after the termination of a life 
estate, against the assignee or grantee of the tenant of the life 
estate, or against his heirs or legal representatives, such assignee 
or gran~ee, heir or legal representative, shall be entitled to the 
increased value of the premises by reason of improvements made 
by the life tenant. 

Mrs. Bailey was tenant for life of the premises under the will 
of Edmund Knight. While she lived the defendant carried on the 
farm under a parol agreement by which he was to have it after 
her death, in consideration of her support during her life, and 
they lived on the farm together, and while so living and carrying 
on the farm the improvements were made. Before her death she 
conveyed to the defendant. 

Upon this state of facts we think it clear that the defendant is 
entitled to the improvements. Reed v. Reed, 68 Maine, 568. 

But it is claimed by the plaintiff that, as Edmund Knight 
died in 1840, and the title under his will then vested, and the 
statutory provisions under which the defendant claims were first 
enacted in 1843, they cannot apply to this case. The statute did 
not affect the rights of the parties where the improvements had 
been made before it was enacted, but it does apply to all cases 
where the improvements have been made by the tenant for life 
after its passage. Austin v. Stevens, 24 Maine, 520. 

As the defendant is a disseizor and entitled to improvements, 
this process does not lie against him. 

Plaintiff' nonsuit. 

APPLETON, C. J., WALTON, DANFORTH, VIRGIN and PETERS, 
JJ., concurred. 
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SAMUEL A. HowEs and another 

vs. 

INHABITANTS OF BELFAST. 

Waldo. Opinion January 18, 1881. 

R. S., c. 18, § 8. Stat. 1875, c. 25, § 9. Ways. Increase. of damages. 
Judgment of county commissioners. 

Upon a petition for an increase of damages for land taken in widening a way, 
pending before the county commissioners, the mayor, by the authority of a 
vote of the city council, agreed with the petitioners to a reference as to the 
appraisal of the damages, and then by the authority of a subsequent vote of 
the city council, after the award of the referees, the mayor1 agreed with 
petitioners to have the sums awarded by the referees entered upon the records 
of the commissioners, as the sum agreed upon by the parties. It was so 
entered and judgment was duly entered in favor of the petitioners, Held: 

1. That the judgment was not upon the award, but upon the agreement of the 
parties entered upon the record as provided by R. S., c. 18, § 8, as amended 
by stat. 1875, c. 25, § 9. 

2. That the stat. 1875, c. 25, applies to the parties in interest, and by its pro
visions, the defendants were authorized to agree upon such an increase of 
damages. 

3. That the agreement.for an increase of damages entered upon the record, 
gave the commissioners power to render the judgment, and it is binding upon 
the parties. 

ON REPORT. 

Action of debt brought under the provisions of R. S., c. 18, 
§ 31. Writ dated September 16, 1879. 

The opinion states the case. 

Philo Hersey, for the plaintiffs, cited: R. S., c. 18, § 31 ; 45 
Maine, 419; 31 Maine, 267; 32 Maine, 566; .Noble v. Merrill, 
48 Maine, 140; 34 Maine, 148; 31 Maine, 117 ; 32 Maine, 17; 
37 Maine, 21; 40 Maine, 442; Wharton Ev. § 783; 3 Mass. 
406; 7 Mass. 158; 17 Pick. 315; 13 Pic...k. 102; 9 Gray, 187; 
8 Allen, 21; 100 Mass. 165. 

R. F. Dunton, city soliciter, for the defendants. 

The records of the county commissioners' court as they appear 
in evidence, are not judgments. R. S., c. 18, § § 8, 13, 25, 31; 
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c. 78, § §' 15, 16; stat. 1875, c. 25, § 9; State v. McIntyre, 
53 Maine, 214; 3 Blackstone's Com. 395-401 ; Noblebord v. Co. 
Com'rs, 68 Maine, 548. 

f1 The county commissioners' court is a court of special and lim
ited jurisdiction, and such court must act in the manner pre
scribed by statute, otherwise its acts are void. Mathewson v. 
Sprague, l Curt. 457. 

The county commissioners' court had no jurisdiction or 
authority to enter judgment, and this may be shown by plea and 
proof, or by the record. The jurisdiction must appear from 
inspection of the record. Penobscot R. R. Co. v. Weeks, 52 
Maine, 456; Small v. Pennell, 31 Maine, 267; Scarborough 
v. Com'rs, of Cumberland Uo. 41 Maine, 604; Nobleboro' v. Co. 
Com'rs, 68 Maine, 548; Thompson v. Blackhurst et als. 28 E. 
C. L. 313. 

The amendment of 1875, to § 8, of c. 18, R. S., does not 
affect the city charter of the city of Belfast, or authorize the city 
council to agree to increase the damages. City Charter of Bel
fast, § 7; Dillon on Mun. Corp. § 54. 

The city council had no authority to submit the question of 
increase of damages to referees, and the city is not bound by 
their award. Auyusta v. Leadbetter, 16 Maine, 45; Griswell 
v. Stonington, 5 Conn. 367; Gillis v. Bailey, 21 N. H. 149. 

The submission to referees being void, no ratification of their 
award by the city council can bind the city. .Peterson v. Mayor, 
&c. of N. Y. 17 N. Y. 449; Dillon on Mun. Corp. § 387. 

The statute has fixed the mode of procedure on petition for 
im;irease of damages, and that mode must be strictly pursued. 
Dillon on Mun. Corp. § § 482, 4 78 ; Mason v. Kennebec & 
Portland R.R. Co. 31 Maine, 215; Stowell v. Flagg, 11 Mass. 
364; Stevens v. Middlesex Canal, 12 Mass. 466; Dodge v. 
Co. Com. of Essex, 3 Met. 380. 

LIBBEY, J. On ~seventh of May, 1877, the city of Belfast, 
by proceedings duly had therefor, changed the location of High 
street, taking a certain quantity of the plaintiffs' land therefor, 
and appraised their damages at two thousand one hundred and 
fifty dollars. On the second day of June, 1877, another change 
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in the location of said street was duly made by said city, by 
which another portion of the plaintiff's land was taken, and their 
damages thereby were appraised at three hundred and twenty
five dollars. 

The plaintiffs, feeling aggrieved by said appraisals of damage, 
filed petitions before the county commissioners of ""\Valdo county 
at their April term, 1878, for an increase of damages. The 
petitions were duly entered, and notices ordered thereon, return
able at their August term, 18 7 8. The notices were duly served 
on the city. 

On the third of June, 1878, the city council, by concurrent 
vote, passed an order by which the mayor was ordered and 
directed, for and in behalf of the city, to agree and arrang~ with 
the parties interested adversely to the city, for the submission 
to one or more referees, to be selected by said parties and the 
mayor, of the question of increase of damages, on account of land 
taken by the city, to widen and straighten High street, and to 
bind the city to abide by the decision of the referees. 

Onthe first day of July, 1878, the plaintiffs, and the mayor, 
in behalf of the city, entered into a statutory submission of the 
questions of increase of damages claimed by the plaintiffs to 
three referees. 

On the second day of July, 1878, the referees, after hearing 
the parties, made their award, by which they appraised the dam
ages bythe first taking, at three thousand nine hundred and forty
nine dollars, and by the second taking, at four hundred and fifty
one dollars ; and they awarded that the city pay the fees of the 
referees, taxed at seventy-five dollars. 

On the fifth day of August, 18 7 8, the city council, by a con
current vote, passed an order by which the mayor was authorized 
and instructed to join with the plaintiffs, in the petitions pending 
before the county commissioners, for increase of damages, for 
the lands taken for High street, in having the award of the com
mittee, (referees) who sat upon that question, entered upon the 
records of the county commissioners as the sum agreed upon by 
the parties. 

At the August term of the commissioners, said sums were 
entered on their docket in each case respectively, as the sums 
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agreed upon by the parties, as the amount of damages for which 
judgment was to be rendered; and the pr'oceedings were closed, 
and judgments were duly entered up accordingly. 

The action is brought upon the judgments, and the only ques
tion really raised is, whether they are binding upon the parties. 

·we think they are valid and binding judgments. The county 
commissioners had jurisdiction of the subject matter, and of the 
parties. Proceedings were duly had, and the agreement of the 
parties to increase the damages was made and entered of record, 
and judgment duly entered in accordance with R. S., c. 18, § 8, 
as amended by act of 1875, c. 25, § 9. 

The defendants raise several objections to the validity of the 
judgments, but they may all he disposed of under two heads. 

1. It is claimed that the city council had no power to authorize 
or direct the reference, and therefore the reference and award are 
void. The answer to this point is, that, admitting it to he well 
taken, it in no way affects the judgments, or the plaintiff's right 
of action. The action is not on the awards, nor were the judg
ments rendered upon them. The reference was only a mode 
adopted by the parties for the appraisal of the dan1ages. After 
that was done and the result known, the parties agreed that the 
damages should be increased accordingly, and the agreement was 
entered of record. The agreement was the basis of the judg
ment, and not the award. 

2. It is claimed that the city council had no power to agree, 
or to authorize and instruct the mayor to agree, to an increase of 
damages as provided in the statute cited. This objection is based 
upon section seven of the city charter, which gives the city council 
power over the location and alteration of streets, and provides 
as follows: "And any per3on aggrieved by the decision or judg
ment of the city council, may, so far as relates to damages, have 
them assessed by a committee or jury as now by law provided." 
It is maintained in argument by the counsel for the defendants, 
that the true construction of this clause of the charter, limits the 
rights of any person aggrieved, to have his damages assessed by 
a committee or jury, to the provisions of law existing at the time 
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when the charter was granted. We think this construction too 
strict. It could not have been the intention of the legislature, 
that, while the rules of procedure on a petition for an increase of 
damages for lands taken for a highway or town way, might, by 
general statute, be changed as to all other towns and cities in this 
State, they must remain the same in Belfast. Applying the lan
guage used to the subject matter to which it relates, we think the 
legislature intended that a person aggrieved by the action of the 
city council in appraising his damages, should have the right on 
his petition therefor, to have them assessed as provided by the 
general law of the state for the time being. 

But if the defendants' construction is correct, the legislature 
has the power to amend their charter at pleasure ; and this may 
be done by a general law applicable to them , as well· as by a 
special act. It certainly had power to authorize the city of Bel
fast, as well as all other parties in interest, to agree upon an 
increase of damages rather than incur the delay and costs of an 
assessment by a committee or jury. The act of 1875 is general. 
It applies to all parties in interest, and by its provisions, the 
defendants were authorized to agree upon an increase of damages 
with the plaintiffs. Such agreement gave the county commis
sioners power to render the judgments between the parties. 

Defendants defaulted. 

APPLETON, C. J., WALTON, DANFORTH, VIRGIN and PETERS, 
JJ., concurred. 
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CHARLES A. SMITH vs. BENOICE LOOMIS and another. 

Somerset. Opinion January 18, 1881. 

Contract- collateral and original. Guarantor. Stat. 1874, c. 201. 

vVhere C. H. signed a contract with L. the concluding paragraph of which 
was : " I C. H. hereby agree to be responsible that said L. shall faithfully 
perform and keep this agreement on his part," Held. I, that C. H. was a 
guarantor only; 2, that an action upon that contract against L. and C. H., 
jointly, cannot be maintained; and stat. 1874, c. 201, does not authorize such 
a joinder. But under that statute, judgment can be entered against one of 
the defendants, although the joint liability is not proved. 

The case of Norris v. Spencer, 18 Maine, 324, considered. 

ON REPORT. 

This was an action against Benoice Loomis and Chas. II. 
Loomis upon the contract given below for use of the mill, referred 
to in the contract, to saw two hundred thousand feet of lumber, 
and one hundred and fifty thousand shingles, from January 19,. 
1878, to June 1, 1878. 

Writ was dated August 28, 1878. 

(Contract.) 

"This agreement made this nineteenth day of January, A. D .. 
1878, between Charles A. Smith, of Skowhegan, of the first part 
and Benoice Loomis of the second part, witnesseth : that the 
party of the first part does hereby lease to the party of the second. 
part, the saw-mill situate on the west side of the W esser Run-· 
sett stream, including the shingle mill therein, at Malbon's. 
mills, so called, in said Skowhegan, including all implements,. 
tools, apparatus, and fixtures used in said saw and shingle mill,. 
and about the same in the manufacture of shingles, boards, and 
ot~er lumber during every alternate two weeks, beginning on the 
twenty-eighth day of January, A. D. 1878, and to continue until 
the first day of June, next, which time is fixed for the termina-• 
tion of this lease. It being understood that Joseph P. Adams 
has the right to occupy said mills every alternate two weeks, 
which are not embraced in this lease. And the said party of the 
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second part, hereby agrees to hire and run said mills in a proper 
manner, with care, prudence and diUgence, to the best possible 
advantage, making all of the ordinary repairs, furnishing files, 
oils, &c., and to leave the same in as good condition as they now 
are, ordinary wear excepted, and to yield and pay a rent for said 
mill, one dollar per thousand feet, for all lumber sawed by said 
party of the second part, in said saw mill, and one shilling per 
thousand for all the shingles sawed by him in the shingle mill, 
said rent to be paid on the first day of April, next, so far as it 
may have accrued, and the balance on the first day of June, A. 
D. 1878. If any extraordinary repairs are required on said mills 
or machinery, without the fault of said Loomis, said Smith is to 
make them at his own expense, if with or by the fault of said 
Loomis, he is to make said repairs. 

''I, Charles II. Loomis, hereby agree to be responsible, that said 
_ Benoice Loomis shall faithfully perform and keep this agreement 
, on his part. 

CHARLES A. SMITH, 

BENO ICE LOOMIS, 

CHARLES H. LOOMIS. 

February 16th, 1878. 
r:For value received I hereby agree to lease to Chas. A. Smith, 

:·all my right to the saw and shingle mill, leased to me by his lease 
· of January (19) nineteenth, 1878, on condition that I have the 
-mill the said alternate two weeks mentioned in said lease, until 
'l saw what lumber Chas. Loomis may have at said mill, or may 
• haul of his own, between now and the time said lease expires. 
Also to saw six thousand lumber for E. A. Withee, and three or 
four thousand for Bradbury Loomis, and two•thousand for Sum
ner Smiley also, and what shingle stuff and lumber I may haul 
during the life of said lease, by my paying the same for the use 
as stipulated in said lease and agreement, by and between Chas. 
A. Smith and me, Benofoe Loomis. 

llEN-OICE LOOMIS." 

Attest: E. N. Merrill." 

Folsom & Merrill, for the plaintiff. 
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In construing this contract, effect must be given to the intention 
of the part1es, and that is gathered from the whole instrument, 
the situation and acts of the parties, and the time, place, and 
manner of performance. Merrill v. Gore, 29 Maine, 348; 
Chapman v. Seccornb, 36 Maine, 104; 2 Cush. 283. 

This was the joint contract of the defendants. Nor1·is v. 
Spencer, 18 Maine, 324; Hunt v. Adams, 5 Mass. 358. 

Charles H. Loomis signed this contract at its inception, and 
thereby madeJ1imself a joint and original promisor, or contractor, 
as to the plaintiff. Duval v. Trask, 12 Mass. 154; Castner· v. 
Slater, 50 Maine, 212; Staples v. Wheeler, 38 Maine, 37 5; 
see stat. 187 4, c. 201. 

Walton & Walton, for the defendants, cited: Wallis v. Car-
penter, 13 Allen, 19; DeRidder v. Schermerhorn, 10 Barb. 638'; 
Tibbitts v. Percey, 24 Barb. 39; Hall v. Far·nier, 5 Denio, 
487; _j__Wowery v. Jl1art, Cent. Law J. March 18, 1880; Reed v~ 
Cutts, 7 Maine, 189; Norton v. Eastman, 4 Maine, 521; Bab
bock v. Bryant, 12 Pick. 133; Dole v. Young, 24 Pick. 250; 
.Bickford v. Gibbs, 8 Cush. 156; Protection Ins. Co. v. Davis, 
5 Allen, 54; Vinal v. Richardson, 13 Allen, 521; Whiton v. 
Mears, 11 Met. 563; 2 Pars. Contr. 519, 10; Clark v. Baker, 
5 Met. 452; Dows v. Swett, 120 Mass. 322; Curtis v. Brown, 
5 Cush. 491; R. S., c. 82, § 21; Wentworth v. Lord, 39 Maine, 
71. 

SYMONDS, J. The claim of the plaintiff that the defendant, 
Charles H. Loomis, was an original promisor,. jointly with his 
brother, in the contract of January nineteenth, 1878, cannot be 
sustained. Whether the engagement ,vas original or collateral, 
must be determined by the contract itself; although, if doubt 
remains, the particular words which import the promise, may be 
interpreted in the light of attending facts, the nature of the con
tract, the acts agreed to be done, the time, place and manner of 
performance, the situation and relations of the parties, and some
timeg even by the aid of the subsequent conduct of the parties 
showing a practical construction put upon doubtful terms by 
themselves. 
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''We may safely assume, then, that it is settled by the recent 
cases in this State, Massachusetts and Connecticut, and in the 
Supreme Court of the United States, first, that guaranties are 
governed by the same rules of construction as other contracts ; 
secondly, that in case of ambiguity, the language is construed 
most strongly against the guarantor ; thirdly, that it is the duty 
of the court to ascertain and give effect to the intention of the 
parties. . In order to arrive at the intention of 
the parties, the circumstances under which, and the purposes for 
which, the contract was made, may be proved, and must be kept 
in view in· its construction." Orist v. Burlingame, 62 Barb. 
357. 

It is true there are circumstances in evidence here, which would 
account for both defendants assuming a joint obligation, and 
make it, perhaps, as reasonable and probable that they should do 
so as the contrary would be. The case of ~¥orr·is v. Spencer, 
18 Maine, 324, too, is cited by the plaintiff as tending to dec-lare 
the joint liability of the defendants on such a contract. 

But this defendant has a right to stand upon the terms of his 
agreement, and the only question is one of corn,truction ; what in 
view of all the facts were the understanding and intention of the 
contracting parties, as declared in the contract. The language 
employed, seems to us to preclude the possibility of an interpre
tation, which would make the undertaking of Charles H. Loomis 
original and joint, without doing violence to clear and express 
terms. He only agrees "to be responsible, that said Benoice 
Loomis shall faithfully perform and keep this agreement on his 
part." Neither as principal, nor as surety, nor in any capacity, 
does he agree to do the things required by the contract. It 
is not a direct agreement in general terms that the contract shall 
be performed, nor an engagement on his part as surety, or 
security, to that end, which possibly, under certain circumstances, 
might be regarded as an undertaking on his part to do them, and 
therefore charge him with a joint liability. There is no expres
sion of joinder with Benoice Loomis, as surety or otherwise, in 
the promises made. But it is an engagement that another, who 

. signs the contract and is described as the party of the second 
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part, shall keep it. This must be a collateral undertaking, unless 
a construction is employed which not only explains, but changes, 
express and clear terms. No liability could fairly arise, under 
this language, against the defendant, Charles, until the other 
defendant had failed to perform the contract. From the fact that 
he signed at the same time with the principal contractors, he is 
presumed to have participated in the original consideration, but 
the extent of his liability is not otherwise affected thereby. 
Tenney v. Prince, 4 Pick. 386; D' Wolf v. Ribaud, 1 Peters, 
476; Gillighan v. Boardman, 29 Maine, 79. 

The case of Norris v. Spencer, cited supra, marks a limit, 
beyond which we think the authority of adjudged cases does not 
go. )Ve do not question the correctness of the decision, but the 
cases are numerous in which the courts have held language, 
differing but slightly from that of the contract in that case, to 
import a collateral, rather than an original undertaking. The 
case of Prentiss v. Garland, 64 Maine, 155, is more like this, 
and the agreement there was regarded as a guaranty only. 

The result, then, being that one of the defendants was a prin
cipal in the contract declared on, and the other a guarantor only, 
it follows that the action cannot be maintained against them 
jointly. They are each liable, hut upon distinct agreements. 
Reed v. Cutts, 7 Maine, 189; TVallis v. Carpenter, 13 Allen, 
19. · 

It is obvious that our act of 1874, c. 201, would no more 
authorize the joinder in one action of parties to contracts so 
different in their nature and terms, than the general statute of 
Mass. c. 129, § 4, under which Wallis v. Carpenter, supra, was 
decided. But under the act of 187 4, judgment may be entered 
for the plaintiff as to one of the defendants, although the joint 
liability is not proved. 

The case is upon report, and the plaintiff is entitled to judgment 
against Benoice Loomis. Under the two contracts, of January 
19th, and February 16th, he is liable at the same rates for 
the rent of the mill; the later contract having only the effect 
to terminate the tenancy at an earlier date, than that first agreed 
upon, or to diminish the time of his occupation under the lease. 
-
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The rent of the mill for lumber and shingles sawed by Benoice 
Loomis, amounted to one hundred and fifty-six dollars and thirty
three cents. The second contract being in effect, as we have seen, 
only a release of a part of the time to which Benoice Loomis 
was entitled under the first, the amount due under both might 
properly be charged in one item. 

As it appears that by arrangement between the plaintiff and 
Adams, the rent to February sixteenth belongs to the plaintiff, 
and after that to Adams, the defendant, upon proper motion, 
under R. S., c. 82, § 115, may require the interest of the 
assignee, Adams, to appear of record; so that the record may 
bar any suit that might be brought in Adams' name for his share, 
under the law of 187 4, c. 235. 

Judgment for the defendant, Oltarles 
H. Loomis. Jud,qment for plain
tiff against Benoice Loomis, for 
$156.33, and intm·est frmn the 
date of the writ. 

APPLETON, C. J., VVALTON, BARROWS, DANFORTH and PETERS, 
J J., concurred. 



HOW ARD V. PATTERSON. 57 

JAMES HOWARD VS. JOSEPH \V. PATTERSON. 

Kennebec. Opinion January 21, 1881. 

T1·ust. Trustee. Liability of. Auclitor's report. Evidence. 

When a trust has been determined by the accomplishment of the purposes for 
which it was created, and the trustee's bond has been surrendered and he 
has been practically discharged by a performance of all the trusts, he is not 
thereby necessarily released from responsibility. When the trustee has 
performed all the trusts, reconveyed the balance of the trust property, 
and rendered his accounts to the cestui que trust, which are hy the latter 
received in final settlement, subject to rectifications in relation to interest and 
compensation, assumpsit for money had and received may be maintained 
by the cestui que trust against the trustee to correct the accounts and receive 
any balance in his favor upon a proper restating of the accounts. 

A party is not aggrieved by the exclusion of a part of the report of an auditor 
which expresses the opinion of the auditor that the accounts of the parties 

· have been fully settled, when the same opinion is expressed in another part 
of his report which was not excluded. 

ON EXCEPTIONS AND MOTION FOR NRW TRIAL from superior 
court, Kennebec county. 

Assumpsit for money had and received. 
Plea, general issue. Verdict for plaintiff for $2261.85. 
At the trial the presiding judge instructed the jury that, 
1. ,i This substantially and in brief represents the position of 

the two parties here before you. In the :first place it is unnecessary 
for me to give you the principle of law in general applicable to 
trusts of this character, because I have already ruled in answer 
to a motion of the defendant, that this action is maintainable, 
being of an equitable character, for any balance which upon the 
rules and principles I shall give you, may be found due upon the 
accounts as they are now presented here ; that this was an 
executed trust and that any balance which might be found justly 
and equitably due upon striking the balance of the accounts 
rendered, might be recovered in this action of assumpsit, an 
action for money had and received." 

2. The following auditor's report was offered by the defendant, 
and the concluding portion, embraced within brackets, the court 
held to be inadmissible and excluded. 
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"Pursuant to the· foregoing commission I met the parties on the 
31st day of .March, last, and occupied that day and the next in 
hearing their allegations, proofs and arguments, and now on this 
third day of April, A. _D. 1880, after carefully considering the 
whole case, I submit the following report : 

''I find that on the first day of July, A. D. 1854, the plaintiff, 
then bearing the name of James Howard Patterson, being some
what embarrassed, conveyed to Samuel Titcomb, Joseph W. 
Patterson and Larkin M. Leland, certain parcels of real estate in 
Augusta, some of which had been mortgaged, and the mortgage 
on one parcel was nearly foreclosed, in order that they might 
take charge of his business, sell real estate, pay mortgages and 
taxes, collect rents, and do whatever they deemed necessary for 
the proper care and management of the property. That they 
afterwards gave a bond to the plaintiff, which required them to 

1 

reconvey to him any land that might remain unsold, at any time 
of settlement, and to pay him µ,ny money that might remain in 
their hands from the sale of land after their bills were severally 
paid. This is the legal effect of the deed to them and their bond 
to him. 

"That they accepted the deed and entered, at once, upon the 
care and management of the property. That Joseph W. Patterson 
took the sole charge of the property, hired money to pay debts, 
collected rents, paid taxes and insurance, and conducted the 
business in what he deemed the most beneficial manner, in all 
respects, apparently, the same as he did his own business, keep
ing an exact account of all he did. 

"In 1863 he sent his account to the plaintiff up to that time, and 
in 1867 he sent the plaintiff another account up to that time. 
These bills showed how interest was charged, and what the 
defendant had charged for his services. That defendantcm;tinued 
in the management of the business upto October 26, 1875, when 
a deliberate settlement was made, the unsold land reconveyed, 
two law suits then pending, discontinued, the bill of Joseph W. 
Patterson receipted, and the bond surrendered, the business 
completed and the papers delivered November 1, 1375." 

['i That this settlement was fairly and understandingly made, 
and is a bar to the plaintiff's action, so I have no occasion to 
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audit the plaintiff's account, that I find the above named trans
action to have been a fruitful source of litigation, and that the 
interest of these parties, and that of the public alike require that 
here should be an end to all controversy in relation to matters 
embraced in that statement."] 

3. The attorneys for defendant requested the court to instruct 
the jury that, ~~If the jury find that the plaintiff conveyed 
property by deed to defendant and others, and took back a bond 
providing for the accounting for rents and income, and proceeds 
of sales, and for its reconveyance to him, if the bond was 
surrendered by the plaintiff, he cannot maintain an action for 
money had and received in which he seeks to recover said rents 
and income and proceeds of sales," which request was not granted. 

The defendant excepted to the foregoing and also moved to 
set aside the verdict. 

Herbert M. Heath, for the plaintiff, upon the questions pre
sented by the exceptions, cited: Arms v. Ashley, 4 Pick. 71; 
Harrington v. Curtis, 13 Met. 469; 8 Taunt. 263; Holt's N. 
P. Cas. 500; Jones v. Steven8, 5 Met. 373; Holmes v. Hunt, 
122 Mass. 515; 3 Redfield on Wills, 547; Moorecrofl v. Dowd
ing, 2 P. Wms. 314; 61 Maine, 462; 38 Maine, 566. 

S. and L. Titcomb, for the defendant, contended that this action 
could not he maintained. It was an executed trust, executed 
by both parties, and neither could maintain an action against the 
the other. 

The conclusion of the auditor's report was improperly excluded. 
R. S., c. 82, § § 62, 64; Howard v. Kimball, 65 Maine, 328; 
Holmes v. Hunt, 122 Mass. 515; Lazarus v. Oom,monwealth 
Ins. Go. 19 Pick. 97; Locke v. Bennett, 7 Cush. 451. 

The Gen. St. of Mass. c. 121, § 46, under which the decision 
in Holmes v. Hunt was rendered is substantially the same as our 
R. s., c. 82, § 62. . 

VIRGIN, J. The only exception taken to the charge is to that 
portion of it whereby the jury were instructed, in substance, that 
assumpsit for money had and received was maintainable for the 
recovery of any balance, which, under the rules of law given, 
might be found due on the accounts as presented. 
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·vv e think the exception cannot be sustained. The case shows 
that the trust had been determined some considerable time before 
the action was brought, by the accomplishment of the purposes for 
which it was creat~d, to wit, the payment of the debts of the 
cestui que trust; and the performance of all the trusts and a 
reconveyance of the balance of the trust lands practically dis
charged the trustee. 2 Perry Tr. § § 920, 921, and notes. But 
this did not necessarily release him from responsibility ; for the 
cestui que trust might, nevertheless, even in the absence of any 
agreement to that effect, inquire into the prior administration, 
§ § 922, 923 and notes. For a formal release by the cestui que 
trust to the trustee may be set aside on any misapprehension as 
to the basis on which the accounts were made up, although the 
cestui que trust has had ample time for deliberation, they being only 
prima facie valid, § 923. And in order that a release, confirm-
ation, waiver or acquiesence may have any effect, the cestui que 
trust must have full knowledge of all the facts and circumstances 
of the case, § 851. But in the case at bar there was evidence 
tending to show, and the jury must have found, that the alleged 
settleme11t was made subject to a rectification by subsequent suit 
if necessary. The bond had been surrendered against the express 
injunction of the plaintiff; and we have no doubt that the 
accounts rendered were subject to revision and would be corrected 

• by this action, provided the finding of the jury upon this issue 
was correct. Arms v. Ashley, 4 Pick. 71 ; Harrington v. 
Curtis, 13 Met. 469. 

2. The auditor seems to have acted as a referee instead of 
auditor; and instead of stating the account in the alternative, he 
gave it as his opinion that it had been deliberately settled by the 
parties. Even if Holmes v. Hunt, 122 Mass. 515, and the cases 
there cited are authorities to sustain the auditor in expressing the 
opinion in relation to settlement, the defendant was not aggrieved 
by the exclusion of the last paragraph of the report ; for the 
preceding paragraph was admitted, and that contained an affirma
tive statement of the same opinion, together with the substance 
of all that was in the last omitting the homiletic reflections on 
the subject. 
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3. The third exception is substantially disposed of under and 
by the first. If the requested instruction had been given, it 
would have taken from the jury the right to pass upon the issue 
relating to the condition of the settlement, and was therefore 
rightly declined. 

111.otion. vVe have carefully weighed all the evidence bearing 
upon the issue of conditional or full settlement on November 1, 
1875. And while it is very conflicting, there is positive evidence 
on the part of the plaintiff, which, if true, is sufficient to sustain 
the finding for him. The jury had greater facilities than we for 
intelligently passing upon the credit to be given to the testimony 
on both sides; and, without needlessly lumbering this opinion_. 
with a critical analysis of the testimony, it is sufficient to say that 
the preponderance in behalf of the defendant is not sufficient to 
warrant us in disturbing the verdict on that account. 

The jury, without any aid from an auditor, examined this 
account extending over a period of twenty-five years, returned a 
verdict for the sum of $2261.85. We have invoked the aid of 
one of the most experienced and intelligent accountants in the 
State, and after an elaborate and (?ritical examination of the 
defendant's accounts, including his private account, we find his 
disbursements and interest thereon so long as any balances 
existed in his favor, together with the sum charged by him for 
services and commissions, amounted, on November 1, 1875, 
when, as he says, a final settlement took place, to $11,491.69. 
His receipts, including jnterests thereon so long as balances 
existed against him, amount to $13,342.87, leaving a balance 
due to the plaintiff, at the date of the alleged settlement, of 
$1851.18. This sum with interest thereon to the time of trial, 
amounts to $2341. 7 4, which is more than the verdict. It appears, 
therefore, that saying nothing of the defendant's purchase of the 
Clark equity of redemption ( on which the plaintiff had previously 
paid$392), and the payment of the mortgage from the funds of the 
cestui que trust, the defendant has no cause for complaining of 
the amount of the verdict. 

Motion and exceptions overruled. 

APPLETON, C. J., WALTON, BAnnows and SYMONDS, JJ., 
concurred. 
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HANNIBAL HAMLIN and WILLIAM B. HAYFORD, Trustees, 

vs. 

SIMON G. JERRARD. 

Penobscot. Opinion February 4, 1881. 

Mortgage. Railroads - consolidation of companies. Trustees. 

Under the mortgage to the plaintiffs, purporting to convey to them as trustees, 
all the right, title and interest of the E nropean and North American Rail way 
Company in and to '' all and singular its property, real and personal, of 
whatever nature and description, now possessed or to be hereafter acquired, 
including its railway, equipments and appurtenances; all the rights, privi
leges, franchises and easements; all buildings used in connection with said 
railway or the business thereof, and all lands and grounds on which the same 
may stand or connected therewith; also all locomotives, tenders, cars, 
rolling-stock, machinery, tools, implement~, fuel, materials and all other 
equipments for the constructing, maintaining, operating, repairing and 
replacing the said railway or its appurtenances, or any part thereof;" 

Held 1, that the lien of the mortgage was not lost upon rolling-stock with
drawn, under circumstances stated in the opinion, from present use upon the 
then broad gauge and changed to meet a contemplated narrowing of the 
gauge; notwithstanding the stock upon the road was kept up or improved 
at the same time that these materials for the narrow-gauge use were with
drawn; 

Held 2, that repairs and improvements made upon such rolling-stock by 
the Consolidated European and North American Railway Company, which 
had acquired the right to control the road subsequently to the plaintiffs' 
mortgage, were in the nature of accessions to a mortgaged chattel, and 
subject first to the mortgage that had priority of date; · 

Held 3, that there can be no loss of identity of the original companies in 
the consolidation to the prejudice of the rights of prior creditors, or to 
the destrucion of prior liens, and that such increased values do not belong 
to the consolidated company as a distinct entity; 

Held, further, that the plaintiffs, being in possession of other rolling stock, to 
which their own mortgage does not apply, purchased by the New Brunswick 
company, which consolidated with the E. and N. A. Railway Company, or 
the consolidated company, and mortgaged. by them to other trustees; the 
plaintiffs, having the right to use and consume it in the performance of the 
duties the corporation owed to the public, and being liable to the mortgagees 
for their interest, under the facts stated, may recover its full value of the 
attaching creditors of the mortgagor, or the attaching officer; holding any 
part to which their own mortgage does not apply, in trust, or subject to their 
liability to those from whom they received possession, as they held the 
property before the attachments were made. 

ON REPORT. 

TRESPASS against the defendant, as sheriff of Penobscot county 
for entering plaintiffs' premises at Oldtown, September 1, 1877, 
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and taking and carrying away one narrow gauge locomotive 
engine, of value of three thousand dollars ; four and a half set of 
wheels and truck frames, of value of four thousand dollars ; one 
hundred and twenty pairs of wheels with axles, of value of five 
thousand dollars ; and one hundred iron truck frame sides, of 
value of one thousand five hundred dollars, and twenty-six plat
torm cars, of value of seven thousand two hundred dollars. 

Writ is dated September 18, 1877. Plea is general issue, with 
brief statement as follows : 

And for brief statement and further defence, the defendant 
says that by virtue of a certain writ which issued out of the 
clerk's office of the Supreme Judicial Court of Maine, in and for 
Penobscot county, in favor of James H. Haynes et als. and 
against the Consolidated European and North American Railway 
Company, one Jesse Prentiss, of Milford, in said county, in his 
capacity as a deputy sheriff in and for said county, attached the 
whole or a part of the property specified in plaintiffs' declaration 
as the property of the said Consolidated European and North 
American Railway Company, whose property it there and then 
was, and not the property of Hamlin and Hayford, trustees, as 
alleged in their said writ ; nor was said property then and there 
in the possession and keeping of said Hamlin and Hayford, 
trustees, nor in or upon the premises of said Hamlin and Hay
ford, trustees, as alleged in said writ. That all the property 
described in said plaintiffs' writ and declaration, is not now, nor 
ever was, the property of said Hamlin and Hayford, trustees, 
and was never, before the attachment aforesaid, in the possession 
of said Hamlin and Hayford, trustees. 

The facts sufficiently appear in the opinion. 
The law court to enter such judgment as the evidence requires. 

The matter of damages to be hereafter determined at nisi prius 
unless the parties otherwise agree. 

Charles P. Stetson and William L. Putnam, for the plaintiffs, 
cited: R. S., c. 51, § § 28, 47-56; Morrill v. Noyes, 56 Maine, 
458; Shepley v. A. & St. L. R.R. Co. 55 Maine, 407; K. & P. 
R.R. Co. v. P. & K. R.R. Co. 59 Maine, 9; Pierce v. Eniery, 
32 N. H. 484; Shaw v. Bill, 5 Otto, 10; Phi. lV. & B. R. 
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R. Co. v. Woe?]Jper, 64 Penn. St. 366; Meyer v. John8ton, 53 
Ala. 467; Dillon v. Barnard, l Holmes R. 386, 394; Farniers 
L. & T. Co. v. S. Jo. & Denver R. R. Co. 3 Dillon, U.S. C. 
C. R. 412; Wilson v. Boyce, 2 Dillon, 539; Pierce v. JWil. & 
S. P. R. R. 24 Wis. 551; Farmers L. & Tea Co. v. Fisher 
et al. 17 Wis. 114; Scott v. C. & S. R. R. Uo. 6 Bissell, 529, 
534; Pennock v. Uoe, 23 Howard, 117; Dunharn v. R. &c. 
Co. l Wallace, 254; Galveston Raifroad Company v. Cowdrey, 
11 ·wallace, 459; Foster v. Saco Manufacturing Co. 12 Pick. 
454; Rowley v. Rice, 11 Met. 333, 336; Jvioody v. Wright, 
13 Met. 17; Cook v. Oorthell, 11 R. I. 482; Williams v. 
Briggs, 11 R. I. 476; Pal?ner v. Forbes, 23 Ill. 300; Hen
shaw v. Barile of Bellows Falls, 10 Gray, 568. 

IIenry W. Paine and Barker, Vose and Barker, for the 
defendant. 

It is admitted that this road was broad gauge till the fall of 
1877. 

This narrow gauge property ·was all prepared and purchased by 
the Consolidated European and :North American Company. 

It is proved, ( and not denied) that this old stock narrowed, 
was replaced by new stock, and that the road was kept up to its 
accustomed efficiency, and more, that the rolling stock of the 
then broad gauge road was very materially benefited in 187 4 and 
1875. 

It is provided-article seven, of the land grant mortgage, 
that the ~1 party of the first part, may in its discretion, sell, 
exchange, or otherwise dispose of any locomotives, tenders, 
cars," and ~1 all other personal property which may become 
impaired by use, or require renewal" ~1 and convey the same free 
and clear of all lien of this mortgage," ~1 but all property of 
whatsoever kind, obtained in place of the property sold or 
disposed of, shall be subject to, and hound by the lien of this. 
mortgage." When, then, the rolling stock is broken up, and 
ceases to be rolling stock, it ceases (o be hound by the lien, and 
more especially if other stock has been substituted for it. 

Forty-five pairs wheels and axles, which were put on to the 
road by the old European and North American Railway Company, 
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and which came into the possession of the consolidated road at 
and by consolidation, having been replaced by the said consoli
dated company by new stock, and the mortgage of the old 
European and North American Railway Company, (Hamlin and 
Hayford, trustees,) having been made good and complete, 
and the same (forty-five pairs) entirely eliminated from said 
Hamlin and Hayford's mortgage by its own terms and agreements, 
the right and title to the said forty-five pairs wheels and axles is 
clearly in the consolidated company. More especially since the 
same ( the forty-five pairs) was narrowed by, and the cost thereof, 
paid by the consolidated company. 

Therefore Hamlin and Hayford, trustees, have no title to the 
said forty-five pairs old wheels and axles, under or by their mort
gage, they being the property only of the consolidated company, 
the title being complete in the same. 

The six pairs in paper A, manufactured by Eddy, the one pair 
manufactured by McDugle, and the one pair manufactured by Aca
dian Iron Works (per Angell's testimony, page 67 ,) came from the 
'' western extention branch from St. John, westward to Vance
boro', Maine," at and by consolidation, and were narrowed by the 
consolidated company, the title of which is fully vested in the 
consolidated company, by reason of the same ( old stock, not in 
use &c. &c.) having been replaced by said consolidated company, 
and thereby entirely eliminated from the lien of the mortgage of 
the '' western extension branch from St. John, westward." 

Certainly Hamlin and Hayford, who bring this suit, have no 
right, title or claim to the said western extension wheels and 
axles under their mortgage, nor ever had, neither in law nor 
equity. 

The balance of wheels -and axles, including trucks, sides, &c. 
was all new narrow gauge _stock, and bought by the consolidated 
company. 

Now, the consolidated corporation prepared and purchased, 
and was the owner of all the property when the sheriff took it. 

This is neither property (the forty-five pairs wheels and axles 
excepted) possessed by the Maine corporation, when it made its 
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transfer to the trustees, Hamlin and Hayford, nor was it after
wards acquired by that corporation. 

In fact, before this property ( excepting the forty-five pairs ol<l 
E. & N. A. and the eight pairs western extension wheels and 
axles) was acquired, the Maine corporation had ceased to exist ; 
it had been merged in the consolidated company, and by and through 
said consolidation, and the subsequent replacement with new 
stock, as above stated nnd proved, by said consolidated company, 
the title to all the pmperty sold on this execution is fully vested 
in said consolidated company. 

The intention of the two companies, and the act of confirma
tion by the legislature, was a dissolution of the two companies, 
and a new corporation formed. State v. M. C.R. R. Co. 66 
Maine, 488. 

The agreement between Smith, trustee, and Hamlin and Hay
ford, trustees, dated Bangor, September thirtieth, 1876, (page 
35) does not give said Hamlin and Hayford any right or authority 
to bring or maintain a suit in their names for the recovery of this 
property, to which Hamlin and Hayford have no title. 

It is a maxim of the common law, that a person cannot grant 
what he has not. And it is a familiar principle that words in a 
deed importing a transfer in presenti, of goods which the mort
gagor does not own, will not vest a title in the mortgagee, when 
the mortgagor subsequently acquires them. But if after the 
property has come into the possession of the mortgagor, he 
delivers it to the mortgagee, with the intention to ratify the mort
gage, the title will vest. 

It is provided in said Consolidated European and North Amer
ican Railway mortgage deed to Smith and another, as follows : 

fi Eighth. It is further agreed that the said party of the first 
part, shall at the request of said trustees, (Smith and Hersey) 
execute and deliver such further deeds of conveyance of all the 
property now possessed, or to he hereafter acquired by said party 
of the first part, herein conveyed or intended to be conveyed, 
and upon the trust herein set forth, as may be necessary for the 
better security of said bonds." 

No "such further deeds of conveyance" of the property they 
p~ssessed, or thereafter acquired, have been made. 
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Smith took possession, as trustee under the mortgage, of the· 
entire road and the property embraced in the deed, in October, 
1875, and remained in possession till October, 1876. Did that 
vest a title in him to this property? In an elaborate opinion in 
Jones v. Richardson, 10 Metcalf, 493, it was decided that the· 
mere taking possession of after-acquired property by the mort
gagee, is not enough. It is necessary to prove that the mortg:.igor 
had delivered possession of the goods to hold under the mortgage 
with the view of carrying the former grant into effect. 

And even that, says the court, would not be sufficient as 
against creditors, unless the mortgagee retains possession, or· 
records the mortgage with the town clerk. 

Smith did not retain possession, neither did he record the 
mortgage with the town or city clerk. 

Therefore Smith could not maintain an action at law against. 
the sheriff. The legal title to this property is still in the consoli
dated corporation, it is not covered by Smith's mortgage, and it 
Smith has no legal title, he certainly cannot pass the title of this. 
property to Hamlin and Hayford, as he has attempted to do. 

They have none, neither under their mortgage, the '' agreement,"· 
nor the'' bill of sale," and cannot maintain-this action. 

As to the equitable lien of mortgagees on after-acquired'. 
property, see: Mitchell v. Winslow, 2 Story Rep. 630; Pen
nock v. Coe, _23 Howard, 117 ; Dunham v. Peru, &c. Railway
Co. l 1'T allace, 254 ; United States v. New Orleans Railroad,. 
12 Wallace, 362; 2 Redfield on Railways, 455. 

The questions raised in this case are fully discussed in Redfieldi 
on Railways, and in Jones on Mortgages, and Jones on Railroad 
Securities, and the authorities are therein fully cited upon the one· 
side and the other. We refer to thepi as follows, viz: "After· 
acquired property", Jones on Railroad Securities, c. 4, 5, § § 
121, 132, 133, 154; 1 Jones on Mortgages, c. 4, § 149 to c. 5,. 
Rolling Stock; Personal Property. Also, to: Hoyle v. P. & 
M. R.R. Co. 54 N. Y. 314 (Am. vol. 13, 595); Randall v. 
Elwell, 52 N. Y. 521 (Am. vol. 11, 747); Strickland v. Par-· 
ker, 54 Maine, 263; 1 Jones on Mortgages, c. 11, § 452 ;: 
McCajfrey v. Woodin, 65 N. Y. 459 (Am. vol. 22, 644.) 
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SYMONDS, J. In this action of trespass against the sheriff of 
Penobscot county, damages are demanded for the acts of his 
deputy in taking upon writs, and selling upon executions, against 
the Consolidated European and North American Railway Com-

: pany, certain pieces of narrow-gauge rolling-stock, to which the 
plaintiffs claim title superior to that of the judgment debtors. 

The twenty-six platform cars, mentioned in the declaration, 
were replevied by the plaintiffs from the possession of the officer. 
The locomotive engine was never removed or sold by him, but 
Wat, either replevied or abandoned. As to these, therefore, no 
claim for damage arises here. The subjects of the present action 
are the four and a half sets of wheels and truck frames, one 
hundred and twenty pairs of wheels with axles, and one hundred 
iron truck-frame sides, of the alleged value of four thousand 
dollars, five thousand dollars and one thousand five hundred dollars, 
respectively. These were attached, January 13, March 7, and 
March 31, 1877, and sold, January 9, 1878, by the defend-

: ant's deputy, as the property of the consolidated company. The 
question is upon the plaintiffs' right to them at the date of the 
attachments; and this is the only question, as the terms of the 
report reserve a further hearing at ni8i priu8, for the assessment 

·-of damages, if the plaintiffs prevail. 
The European and North American Railway Company, was a 

, corporation chartered by this State, August 20, 1850, to 
~ build a railroad from the city of Bangor to the eastern boundary 
, of Maine, so as best to connect there with a railroad from the 
, city of St. John, to be constructed to that point under a charter 
· from the province of New Brunswick. This railroad in Maine, 
· then in process of construction, together with the timber lands 
which it had received from the State, on March first~ 1869, was 

• conveyed to two trustees, of whom the plaintiff, Hannibal Ham
lin, is one, and the other is represented in regular succession by 
the plaintiff, William B. Hayford, to secure the payment of the 

·:principal and interest of two thousand bonds of one thousand 
·dollars each, issued by the corporation. The provisions of this 
·deed to the plaintiffs, in mortgage and in trust, will be more fully 
,considered. It is enough at present that under it they claim title 
to the property in controversy. 
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The corporation, organized under the province charter, was 
called the European and North American Railway Company for 
extension from St. John westward, and con~tructed i~s road to 
the point of connection with the road built under the charter 
from Maine, so that the two made a continuous line of railway 
of the same gauge from Bangor to St. John. The New Bruns
wick road was conveyed to trustees in a similar way, July first, 
1867, to secure an indebtment of two millions of dollars in 
mortgage bonds. 

These two roads, built and equipped under different charters, 
by the authority of different states, and by the use of distinct 
funds, · appear to have been controlled by separate management, 
as independent lines, until October 19, 1872, when articles 
of union and consolidation between them were drawn, which were 
adopted and ratified by the corporations, to take effect, we judge, 
on the first day of December, 1872. Legislative authority from 
the state and the province for making the union, is recited in 
the articles of agreement, and a special act of confirmation was 
passed by the legislature of Maine, March 3, 187 4. By the 
terms of these articles, the two companies were to become one 
corporation, under the name of the Consolidated European and 
North American Railway Company. 

On December fifth, 1872, a conveyance to trustees was made 
by the consolidated company of the whole line, and all its prop
erty, to secure the payment of six millions in new bonds ; five 
millions of which were to be issued only for the redemption and 
payment of the earlier bonds of the companies composing the 
consolidated line; "the proceeds of the residue of said consoli
dated bonds to be used by the directors to provide for further 
and additional way and tracks, rolling stock, equipments, and 
railway improvements, and to provide for the purchase of and 
consolidation with other connecting railroads, ·and to pay the debts 
of said New Brunswick company and said Maine company, exist
ing at the time this agreement takes effect, and for no other 
purposes whatever." 

The consolidated company continued in the possession and 
control of the road till October, 1875, when formal application 

\ 
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was made by bondholders to the surviving trustee under this last 
named mortgage, to take possession of the mortgaged estate for 
breach of condition, and thereupon, upon request from the trustee, 
a majority of the directors in writing on October 27, 1875, 
surrendered and delivered to him "the premises and property 
named and described in the mortgage deed. and all 
the property used and provided for operating the railroad of said 
company for the uses and purposes named in said mortgage 
deed ;" and appointed an agent to go over the road with the 
trustee and put him in possession thereof. This was done. 

This action of the majority was approved at a meeting of the 
directors held on the second of December, 1875; and the trustee 
under the consolidated mortgage continued in the possession and 
operation of the road until, in September, 1876, a bill in equity 
was filed by the present plaintiffs to recover possession .of the 
road in Maine under the prior mortgage to them in trust. Pend
ing this bill in equity, an agreement was made and entered upon 
the docket by which Benjamin E. Smith, the trustee under the 
consolidated mortgage, delivered to the plaintiffs, ''to hold as 
provided in P'.:tragraph third, in said land grant mortgage to them, 
the railroad from Bangor to the east line of the State of Maine, 
and all property connected therewith, rolling-stock, fuel, equip
ments, and all the railroad and property belonging thereto from 
Bangor to the State line, in his charge and possession as said 
trustee ; and if there is any property not covered by said land
grant mortgage taken or used by said trustees, or to which said 
trustees are not entitled by the terms of said mortgage to them, 
or by law, the rights of said Smith shall not be impaired by said 
transfer of possession. " 

Under this agreement, and by virtue of their mortgage, the 
plaintiffs on October 2, 1876, went into possession of the road 
from Bangor to the east line of the State, and continued to 
operate it until, and after, the date of the attachments under 
which the defendant justifies. Precisely what was the property 
connected with the railroad, of which the plaintiffs then took and 
subsequently retained the possession, will be the subject of later 

-.inquiry. 
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( It is in evidence that in 1873, while the consolidated company 
was operating the road, a change of the gauge, from broad to 
narrow, was contemplated. Nothing appears upon the records 
of the stockholders or the directors relating to it, nor was the 
change effected till the summer and fall of 1877, but that it was 
intended by those in charge of the road, and that certain prepara
tions were made for it, as early as 1873, is apparent. In this 
way and for this purpose, during that year the narrow gauge 
rolling-stock, which is the subject of the present controversy, 
was accumulated upon and near the grounds of the company at 
Oldtown. The change of gauge being delayed, it rerruLined there 
till the time of the attachments, except that, lying/so long idle, 
some parts of it which could be easily changed over were taken, 
when convenient, and used upon the then bfoad gauge. The 
purpose of the consolidated company, however, in purchasing 
and preparing it was undoubtedly to meet the anticipated change 
of gauge. It was not obtained with a view to use it upon the 
road as it then was, nor could the property attached, as a whole, 
have been so used without change. 

It is probable and, we think, proved by the testimony that 
there were three sources from which this narrow gauge stock ' 
came. · Some of it was changed from stock originally belonging 
to the Maine corporation, some from stock which the province 
company owned, before the consolidation ; and some was new. 
The purchases of the new, and the repairs upon the old, were 
made at the order and expense of the consolidated company. 

This property, so situated, the plaintiffs claim to hold under 
the broad provisions of the mortgage to them of the road in 
Maine. They gave the defendant the written notice required by 
R. S., c. 81 § 42, in due time before commencing this action; 
claiming therein to hold it under the mortgage to them, and also as 
bailees of the property embraced in the consolidated mortgage. 

We understand the grounds of defence to be, first, that this 
stock was embraced in neither ~ortgage, and was open to attach
:ment and seizure on execution against the consolidated company ; 
secondly, that, as to so much of it as was new, it was the property 
of the consolidated company, purchased by them, and never , 
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subject to any lien in the plaintiff's favor, so that as to their claim 
it is immaterial whether the consolidated mortgage to other 
trustees included it or not ; in other words, that it was not 
embraced-in the mortgage to plaintiffs, which is their only source 
of title ; that, as to so much as was at first the property of the 
province company and was changed to narrow gauge by the 
consolidated company, the plaintiffs are equally without pretense 
of title; the original purchase having been made by one 
company, and the repairs by another, neither of which has given 
the plaintiffs any mortgage ; that, as to so much of it as once 
belonged to the Maine company, if it was then subject to the 
mortgage to the plaintiffs, it had been relieved of that lien under 
the seventh section of the trusts declared in the mortgage, to the 
effect, in substanc~, that the railroad company may sell, exchange, 
or otherwise dispose of rolling stock, or other personal property 
impaired by use or requiring renewal, and convey the same free 
from all lien of the mortgage, the property substituted therefor 
being held and bound in its place ; that this right of the Maine 
company passed to the consolidated company, when formed, and 
that inasmuch as the stock upon the road was kept up or improved 
at the same time that these materials for the narrow gauge use 
were withdrawn, such a disposition of them discharged the 
mortgage, sub modo, transferring its force and effect from them 
to the stock supplied and set upon the road in their stead. 

The last branch of the second ground of defence is distinct 
and independent, and may be considered at once by itself. It 
assumes that the plaintiffs once had a right under their mortgage 
to a part of the property attached, which they have lost; and 
relates only to that part& 

We cannot assent to the proposition that the gradual changing 
of such parts of the broad gauge stock, as needed repair and 
could be withdrawn from immediate use without detriment, into 
narrow gauge stock, in view of an expected change of gauge, 
was such a disposition of it as under the clause of the mortgage 
"cited would release and transfer· the mortgage lien. This was 
neither a sale,. exchange nor disposition of the property by the 
road. It was, on the contrary, the retention of it, of its title 

• 
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and possession, at the same time fitting it to serve new uses, which 
the requirements of the road, its management in a new and legal 
way, were expected to demand. A change of gauge cannot be 
made at once, nor without preparation. We see no more reason., 
why, under the clause cited, the lien of the mortgage should be lost 
upon stock taken off from the road to be changed to fit a new 
gauge, expected to be made, than for its being lost upon any 
piece of rolling stock, not required for the present operation of 
the _road and removed for the purpose of repair. In neither case 
does the company dispose of it. In both instances, it remains 
the property of the corporation and, although unused for the time, 
it does not lose its character as property connected with the use 
of the franchise and designed to serve the purposes of the charter. 
Had there been a failure to change the gauge, it is apparent from 
the statements of the witnesses that the materials of the stock 
attached, and certain parts of it even without change, were of 
use and value on the broad gauge. Whether it be regarded as 
new narrow gauge stock procured under an expectation of change, 
or as mere materials that the broad gauge road might make 
available; it still pertained to the road and its franchise, and, if 
the mortgage to. plaintiffs held it when in use as broad gauge 
stock on the Maine road, the mortgage upon it was not discharged 
nor the security of the bondholders in whose behalf the plaintiffs' 
act impaired, under the seventh clause, by the changes made in 
it under such circumstances, nor by its temporary disuse, await
ing the narrowing of the gauge. 

The result, then, is, that this claim in defence is not tenable; 
that if that part of this stock which came into the consolidation 
from the Maine road, about forty-five pairs of wheels and axles, 
according to the 'testimony of Mr. Angell, was once subject to 
the plaintiffs' mortgage, the facts of the case were not such as to 
discharge the mortgage, pro tanto, by the substitution of new for 
old, sold, exchanged, or otherwise disposed of. 

It remains to inquire whether at the date of the attachments 
the mortgage to plaintiffs as trustees gave them a valid lien upon 
either, or all, of the three classes of property attached ; distin
guishing the classes only by the sources from which the property 
came, or the title was derived. 

.. 
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The question may perhaps conveniently be divided into two. 
I. Overlooking for the moment the fact of consolidation and 

the relations of the uniting roads, suppose all that was done in 
purchasing and preparing the stock attached had been done by 
the old European and North American Railway Company, which 
mortgaged to the plaintiffs, would the mortgage have covered the 
same property as the attachments, and been valid against them? 

II. What was the effect of the consolidation, and what are the 
intervening rights of the consolidated company, or its other 
constituent? 

I. The first question assumes, it will be seen, that the Maine 
company had been in possession of its road, subject to the 
mortgage to the plaintiffs, had intended a change in gauge and 
with that view had altered some old, and bought some new stock, 
to fit the new gauge, the change had been delayed, the plaintiffs 
had taken possession for condition broken, and the stock so 
collected had remained idle, deposited on or near the railroad 
grounds, till the attachments were made. It assumes facts as 
nearly parallel as possible with the facts of the case at bar, except 
that, instead of having three companies to deal with, the plaintiffs' 
mortgagors are the only actors on that side of the transaction. 

The mortgage to the plaintiffs, after describing the timber 
lands granted, purports to convey all the company's "right, title 
and interest in and to all and singular its property, real and 
personal, of whatsoever nature and description, now possessed 
or to be hereafter acquired; including its railway, equipments, 
and appurtenances; all its rights, privileges, franchises, and 
easements ; all buildings used in connection with said railway or 
the business thereof, and all lands and grounds on which the same 
may stand or connected therewith; also, all locomotives, tenders, 
cars, rolling stock, machinery, tools, implements, fuel, materials, 
and all other equipments for the constructing, maintaining, oper
ating, repairing and replacing the said railway or its appurtenances, 
or any par~ thereof." 

The validity of mortgages of the property, and even of the 
franchises, of railroads in this State is recognized both by statute 
and by decision. R. S., c. 51, § 47; Shepley v . .Atlantic and 
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St. Lawrence R. R. Co. 55 Maine, 407 ; Kennebec and Pm·tland 
R. R. Co. v. Portland and Kennebec R. R. Co. 59 Maine, 9, 
23. 

The road was in the process of construction when the vote of 
the stockholders was passed, directing the issue of the bonds 
and the mortgaging of the whole line from Bangor to the eastern 
terminus, part of which only was completed, to secure them. 
We think the vote contemplated and authorized such a mortgage 
as the directors gave. 

We regard it as settled by the weight of authority that any 
property connected with the use of the franchise of a railroad 
corporation for the purposes intended by its charter, to be sub
sequently acquired, may be effectually mortgaged. The validity 
of such a lien upon after acquired property is distinctly held by 
this court in Morrill v. Noyes, 56 Maine, 458, 471, at least 
against a later mortgage given after the property was in existence 
and in the possession of the company ; and the language of the 
court is quite as applicable to the case of a subsequent attaching 
creditor. '' That a mortgage of a railroad and the franchises of 
the company with all the rolling stock then owned and to be 
afterwards acquired and placed upon the road, will create a valid 
lien upon cars and engines subsequently purchased., there would 
seem to be no longer any doubt." 

"It may therefore be regarded as judicially settled, with little 
or no divergence of opinion, that in equity a mortgage of a rail
road will be held to apply to after-acquired rolling-stock, and 
other personal property, if the terms of the mortgage cover such 
future acquisitions ; with the qualification, however, that the 
mortgage will attach to such property subject to the liens existing 
upon it when it comes into the hands of the mortgagor.'~ 

The ;uthorities upon this point are freely cited in the elaborate 
briefs in this case. The following are important cases, illustrat
ing the principles involved: Pennock v. Coe, 23 How. 117; 
Dunham, v. Railway Co. 1 vVall. 254, 266; Galveston Railway 
v. Cowdrey, 11 Wall. 459,481; United States v. New Orleans 
Railroad, 12 vVall. 362; Shaw v. Bill, 5 Otto, 10; ]feyer v. 
Johnson, 53 Ala. 237, 324; Scott v. Railroad, 6 Biss. 529, 
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535; Maryland v. North Central, 18 Md. 193; Pullan v. 
Oen. and Chi. Railroad, 4 Biss. 35, 43; Brett v. Carter, 2 
Lowell, 58; Barnard v. Nor. and Wore. Raifroad, 4 Clifford, 
351; · 11fitchell v. Winslow, 2 Story, 630; Pierce v. Emery, 32 
N. H. 484; Cook v. Corthell, 11 R. I. 482; Hope v. Hayley, 
5 Ellis and Bl. 829 ; Holroyd v. Marshall, 10 House of Lords, 
191, 220. 

There can be no doubt that, on the hypothesis on which we 
are now proceeding, namely, that the plaintiffs' mortgagors 
accumulated this stock, it would have been embraced within the 
description of the property mortgaged. It certainly was property, 
real or personal, connected with and intended for the use of the 
road as a railroad ; not for its present, immediate use, but for its 
use in the event of an expected change, for which it was necessary 
to prepare. It was covered by the general and by the specific 
designation of property in the mortgage. · 

It is not necessary to enter upon the vexed question of what 
is the precise legal nature of railroad rolling-stock. Whether it 
is to be regarded as a fixture, or a mere accession acquired under 
the franchise as a necessary incident, and so indispensable to its 
exercise, and to the operation of the road, as to become a part of 
it ; whether there may be other considerations which include it 
within the entirety of the road and affect it with the character
istics of realty ; or whether on the contrary the fact that there is 
neither annexation, immobility from weight nor localization in 
use-Hoyle v. Plattsburg and Montreal Railroad, 54 N. Y. 
314-is decisive, under all the circumstances, of its character as 
personal estate, are questions on which the courts are at variance. 
They do not necessarily arise here. For the present purpose, 
we shall treat this rolling-stock, which was prepared with reference 
to a change of gauge that did not take place till after the•attach
ments, and so had not been placed upon the rails nor fitted to 
them as they then were, as personal property. But, if this is 
conceded, it is still personal _property of a distinctive character 
and of a kind that, supposing it to have been acquired by the 
plaintiffs' mortgagors, we think the mortgage intended and was 
effective to convey. It is not like the State claims against the 
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federal government, assigned in trust for the benefit of this rail
road, and which it is not pretended were included in the mortgage ; 
nor like the earnings of. the road in carrying freight acquired 
after the date of the mortgage, the legal title to which, with 
entire reservation as to what the result might be in equity, was 
held in Emerson v. European and North American Railroad, 67 
Maine, 387, not to pass to the trustee under the consolidated 
mortgage till his possession began. The rents and profits of the 
mortgaged estate usually go to the mortgagor, till reduced to the 
possession of the mortgagee. The mortgage does not purport 
specifically to convey such earnings nor claims against the govern
ment. But all rolling-stock to be acquired, as well as mnterials 
and equipments for constructing, maintaining, operating, repairing 
and replacing the road and its appurtenances or any part 
thereof, are within the specific statement of property mortgaged. 

'' If the engines nnd cars are not fixtures, they are so connected 
with the railroad, and so indispensable to its operation, that there 
is a clear distinction between them and other kinds of personal 
property. They may well be held to be exceptions to the general 
rule that property not in esse cannot be conveyed. We do not 

, mean to intimate that rolling-stock to be subsequently acquired 
could be mortgaged without the railroad. But when the railroad 
itself is mortgaged with the franchise, the rolling-stock to be 
acquired for the purpose of completing or repairing it is so 
appurtenant to it, that the company have a present, existing 
interest in it sufficient to uphold the grant of both together, the 
one as incident to the other. Their title to the railroad is the 
foundation of an interest in the cars a1_1d engines to be acquired 
for its use." 

We think that such property as this, of a class specially men
tioned in the mortgage, acquired for lawful railroad purposes, on 
hand for present use, or to meet expected requirements, is held 
by the mortgagors subject in equity to the mortgage from the 
time their title and possession accrued, and that when the trustees 
become actually possessed of it under the mortgage, they may 
hold such possession at law ag-J,inst the attaching creditors of the 
corporation. "At law, property, non-existing, but to be acquired 
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at a future time is not assignable ; in equity it is so. At law, 
although a power is given in a deed of assignment to take 
possession of after-acquired property, no interest is transferred 
even as between the parties themselves, unless possession is 
actually taken ; in equity it is not disputed that the moment the 
property comes into existence the agreement operates upon it." 
Holroyd v. Marshall, supra. 

The mortgage under which the plaintiffs claim does not appear 
to have been recorded as a chattel mortgage. The attachments 
would therefore take precedence of it but for the fact appearing 
in evidence, that the plaintiffs were in possession when the 
attachments were made. 

It is true that in one notice given to the officers and employees 
by the trustee under the consolidated mortgage, wheb he took 
possession, he declares tlrnt he has taken possession of the rail
road and (( all property used in operating the same;" which 
description might not include the property in controversy. 
Substantially similar language is used by the plaintiffs in one 
notice given by them of the fact of their having taken control. 
But, as we have already seen, the consolidated company in 
writing surrendered to their trustee (( the premises and property, 
described in the mortgage deed . . and all the property 
used and provided for operating the railroad." In another public 
notice, Smith describes himself as taking ('possession of all the 
property named in said mortgage, for condition broken," and this 
language is also followed by the plaintiffs in one notice given by 
them of the fact of their possession. By the docket entry, under 
the bill in equity, we have seen, Smith delivered to the plaintiffs 
the railroad from Bangor· to the State line, '( and all property 
connected therewith and . . . . be19nging thereto," with the 
reservation before stated ; and the notice there given by him, 
October 2, 1876, conforms very nearly to the docket entry. 

But, independently of these proceedings in writing, the 
testimony of witnesses satisfies us that Smith, while he had 
charge of the road as trustee, had actual possession of this narrow 
gauge stock, and that it was delivered by him to the plaintiffs 
and by them retained till the attachments. At both times, we 
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think it was included in the inventories of corporate property 
taken by the trustees ; checked and marked as it was set down 
therein. It was under the charge of their servants. The journals 
were painted twice by their order to protect them from rust. It 
was all upon railroad premises and adjacent grounds. vVe have 
little hesitation in finding from the report the fact that it was in 
the plaintiffs' possession under their mortgage at the date of the 
attachments. 

With this fact established, under our statute which declares 
such a mortgage void, except between the parties, "unless pos
session of such property is delivered to and retained by the 
mortgagee, or the mortgage is recorded," the unrecorded mort
gage of personalty, takes precedence of the attachments. The 
.New York statute, unlike ours, seems to require '' an immediate 
delivery, followed by an actual and continued change of posses
sion," to make the unregistered mortgage effectual. Under our 
law, if the mortgage is in force between the parties, and the 
mortgagee takes possession under it before the attachment and is 
in possession then, the mortgage holds. In other words, there 
may be a taking of possession by the mortgagee at a later date 
than the mortgage, just as it may be recorded later, and with the 
same effect. The want of immediate delivery of property at the 
date of the mortgage does not render it void. It is valid against 
attaching creditors from the time of record, or of possession 
taken. Beernan v. Lawton, 37 Maine, 544-5; TVheeler v. 
Nichols, 32 Maine, 233, 241. 

1V e reach the conclusion, then, that if only the funds of the 
old European and North Americm~ company had gone into the 
stock attached, and it had been procured and kept by them in 
the same manner and under the same circumstances, as it was by 
the consolidated company, it would have been held by the plaint
iffa' mortgage, and that the want of record, they being in pos
session, would have given the attachments no validity against 
them. 

II. It would be an important question, if it were directly 
presented, whether the net income of the property of the Maine 
company, so far as it became invested in property such as is 
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described in that mortgage, even if the investment were made by 
a new corporation that had acquired the right to run the road, 
could ever rightfully be diverted from its legitimate use in lend
ing additional security to the first mortgage bondholders. It is 
clear that all accessions to the road and its appurtenances in Maine, 
after consolidation as before, were accessions to a mortgaged 
estate, and subject fir-,t to the mortgage that has priority of date. 
If the consolidated company increased the value of mortgaged 
property by the avails of a later mortgage, such mortgage must 
be postponed to the earlier one on each part, just as if each 
company separately had put a second mortgage on its own line of 
road. The consolidated company assumed the debts of its several 
parts, and recognized the prior liens upon them. It assumed 
also, by force of law, the burden of having any increased value 
of the road and its appurtenances, go as security, first, for those 
prior liens. It cannot claim that its duty was merely to keep 
them in statu quo, in as good condition as when received, and 
that, as against the first mortgagees, additions and improvements 
belong to itself as a distinct entity. If such a claim were sus
tained, the very income of the property of the Maine road might 
go to swell its value, and the clauses conveying future acqui~itions 
become void of effect; although the newly acquired property 
made pS,rt of the value of the road itself. The first mortgage 011 

the Maine road, and the first mortgage on the New Brunswick 
road, remain the first liens 011 all acquisitions of the consolidated 
company, which issue from, and become part of the estate to 
which those mortgages applied. A due regard for vested interests 
imperatively demands such a legal conclusion and effect. To 
reach this result, if the original companies have ceased to exist, 
or to be capable of organization and action, the consolidated 
company, notwithstanding the articles of union declare it one, 
must still be regarded, to save the rights of prior creditors, as 
two, one in Maine, and one in New Brunswick, having the same 
name and officers, and each representing the original company to 
whose rights and liabilities it succeeded ; with which it has a 
unity of interest and of obligation. There can be no loss of 
identity of the original companies in the consolidation, to the 
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prejudice of the rights of prior creditors, or to the destruction 
of prior liens. See Oentral Railroad & Banking Co. v. Georgia, 
92 u. s. 665. 

·whether the principles of equity proceeding would in any case 
go further than this, and not only retain for the security of the 
first mortgagees all accessions to the road and its appurtenances 
made by the comolidated company, but also give them the right 
to hold, when reduced to their possession, articles not accessory, 
purchased by the net income of the mortgaged property, mean
ing by the net income, strictly the value of the use of the property 
itself; whether, in this case on such ground as that, the plaintiffs 
could claim a lien upon the new stock and that which came from 
the N e~v Brunswick road to the extent of their interest, as above 
stated, in the expenditure thereon by the consolidated company ; 
whether the mortgage gave them a right t-0 the income of the 
mortgaged estate, so invested and reduced to their possession, that 
could not be lost upon consolidation, is a question that need not 
now be considered. 

The plaintiffs, at the date of the attachments, had a valid lien 
under their mortgage upon that part of the stock attached, which 
came originally from the Maine road :to the extent of its value, 
the repairs upon it being mere accessions to a mortgaged chattel. 
They were in possession of the new stock, and that which came 
from the province road, the directors of the consolidated company 
having put their trustee in possession of it, and he having yielded 
to the plaintiffs, with the reservation that his legal rights were 
not to be prejudiced by such transfer of possession. The plaint
iffs had the right to use and consume it in the performance of 
the duties the corporation owed to the public, on the fulfillment 
of which the interests of all depended. The whole was subject 
to the consolidated mortgage, and that was the first lien upon it, 
except as the Maine or province mortgage took precedence. The 
attachments are not justified. The mortgagee in possession under 
these circumstances, might recover its value against the attaching 
creditor of the mortgagor. One in possession for the mortgagee, 
and liable to him for his interest, should recover the same. The 
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plaintiffs held the part to which their own mortgage applied in 
trust for their bondholders at the date of the attachment. They 
held all besides this, in trust for the bondholders under the other 
mortgages to the extent of their several interests, and under the 
terms of the report, are entitled to recover the value of the 
whole, at the date of the trespass, holding any part to which 
their own claim does not attach in trust, or subject to their 
liability to those from whom they received possession, as they 
held the property before the attachments were made. 

Judgment for the plaintiffs. 
Damages to be assessed at 

.. Nisi Prius. 

APPLETON, C. J., DANFORTH, VIRGIN and PETERS, JJ., 
concurred. BARROWS, J., did not sit. 
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EUROPEAN A..i.""iD NORTH AMERICAN RAIL w AY CoivrP ANY and others .. 

EGERTON R. BURPEE and another, in equity, 

vs. 

HANNIBAL HAMLIN and another, trustees, and others. 

Penobscot. Opinion February 4, 1881. 

Mortgage. Railroad securities. After-acquired property. Oollt.tteral security. 

A mortgage of a railroad company to trustees for the security of its bond-• 
holders of "all its right, title and interest in and to all and singular its. 
property, real and personal, of whatsoever nature and description, now 
possessed or to be hereafter acquired, including its railway, equipments and 
appurtenances, all its rights, privileges, franchises and easements," &c. 
operates upon the inchoate right of the company to a conveyanc~ of lands 
under contracts subsequently made as soon as the contracts are made and 
the company is in possession under them for the purposes of the charter. 
Such a mortgage will take effect upon lands subsequently contracted for or 
purchased to secure adequate facilities and space for engine and car houses. 
and other railroad accommodations, to which the company at the time of the 
purchase had a right and expected to build their road; and such incumbrance 
will continue though the road is not built to such land, and the right to use, 
them in direct connection with the road, without further legislative authority, 
has expired. The case of a railroad holding more property for its own pur
poses than its present needs demand is entirely different from one in which 
the company buys other property distinct from the road or its appurtenances,. 
not intended or necessary for the present or prospective exercise of its. 
franchise and therefore not within the purview of the mortgage. 

The mortgage attached to the right to a deed of such lands under contract and', 
continued to attach to it as the right grew in value, whether the increased 
value arose from payments and improvements made by the company or by a 
new consolidated company which took the entire property and assumed the· 
debts of the first company. 

The interest conveyed by an assignment to secure the assignee against loss. 
from liability as an indorser is commensurate only, in degree and duration, 
with the liability it secured. 

BILLS IN EQUITY, heard upon bills, answers and. proofs. 

The first is a bill brought by the trustees of the bondholders 
of the European and North American Railway Company against 
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the company, and certain creditors (E. R. Burpee, F. A. Wit,on 
and tT ames W. Emery,) of the consolidated company, who had 
levied upon lands of the company, purchased or contracted for 
subsequent to the mortgage to the trustees, and called the Crosby 
lot in Hampden, and the Hinckley lot, Lord lot, and Lord and 
Veazie lot in Bangor, to restrain the defendants from disputing 
the title and possession of the trustees to such lots, &c. 

The second is a bill by the levying creditors, who were parties 
· defendant in the first bill, against the same trustees and the 
consolidated European and North American Railway Company, 
and others, for relief and to remove the cloud upon their title to 

· the lands levied upon. 
The following are extracts from the mortgage of the European 

and North American Railway Company to Hannibal Hamlin and 
: another, trustees, dated March 1, 1869: 

~i Now, therefore, the said party of the first part, in order to 
secure the payment of the principal and interest of said two_ 

· thousand bonds, issued or to be issued as hereinbefore provided, 
. and in consideration of the premises, and of one dollar to it paid 
by said parties of the second part, the receipt whereof is hereby 
acknowledged, has granted, bargained, sold, conveyed, and 
transferred, and by these presents does grant, bargain, sell, 
,convey and transfer unto said parties of the second part, their 

,. successor or successors in the trusts herein created . . also, 
: all its right, title and interest in and to, all and singular, its 
; property, real and personal, of whatsoever nature and descrip-
tion, now possessed, or to be hereafter acquired: including its 

·railway, equipments and appurtenances ; all its rights, privileges, 
· franchises and easements ; all buildings used in connection with 
said railway or the business thereof, and all lands and grounds 
on which the same may stand or connected therewith ; also, all 
locomotivei;, tenders, cars, rolling stock, machinery, tools, 
implements, fuel materials, and all other equipments for the con-

. structing, maintaining, operating, repairing and replacing the said 
railway or its appurtenances, or any part thereof. " 

"To have and to hold the aforegranted premises, with all the 
rights, privileges, easements and appurtenances thereto belong-
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ing, hereby conveyed or intended to be conveyed, to the said 
parties of the second part, their successors, in the trusts hereof, 
and their heirs and assigns, to their use and behoof, but only 
upon the trusts hereinafter set forth." 

'' Eighth. It is further agreed, that the said party of the first 
part shall at the request of said trustees, execute and deliver 
such further deeds of conveyance of nll the property now 
possessed, or to be hereafter acquired, by said party of the first 
part, herein conveyed or intended to be conveyed, and upon the 
trusts herein set forth, as may be necessary for the better security 
of said bonds." 

Other material facts appear in the opinion. 

, Charles P. Stetson and William L. Putnam, for Hamlin and 
Hayford, trustees, cited, in addition to authorities cited by them 
in Hamlin et al. v. Jerrrard, ante p. 62; Blake v. Rollins, 69 Maine, 
156; Emerson v. E. & N. A. Ry. Co. 67 Maine, 393; Coverdale 
v. Aldrich, 19 Pick. D95; Gue v. Tide Water. Canal Oo. 24 
How. 257; Eldrich v. Smith, 34 Vt. 484; Willink v. Morris 
Canal Co. 3 Green's Ch. 377; Shamokin R. R. Co. v. Liver
more, 47 Pa. St. 468; K. & P.R. R. Co. v. P. & K. R.R. 
Co. 59 Maine, 22; Holroyd v. Marshall, 10 H. of L. Cas. 193; 
The Key City, 14 Wall. 653; Clark v. Flint, 22 Pick. 237; 
Muer v. Berkshire, 52 Mich. 149; Cobb v. Dyer, t\9 Maine, 
498; Barnard v. N. & W.R. R. Go. 14N. B. R. 469; Palmer 
v. Forbes, 23 Ill. 300; Buck v. Seymour, 46 Conn. 1.56; 
Hinckley v. Haines, 69 Maine, 76; Raymond v. Clark, 46 
Conn. 129; Hooper v. Bourne, 3 L. R. 2 B. D. 258; Betts v. 
G. E. Ry. Co. L. R. 3 Ex. D. 182; N. Y. C. & H. R. R. Co. 
77 N. Y. 245; Clouston v. Shearer, 99 Mass. 209; Gerry v. 
Stimson, 60 Maine, 189; R. S., c. 51 § § 53-56; Jones' Rail
road Securities, 416. 

James W. E1nery, Woodward Emery, and Wilson and Wood
ward, for Burpee, Emery and Wilson. 

The question is between creditors,-bond-holders and judgment 
creditors. Equity is no more favorable to one set than the other. 
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The contract for purchase of the three lots of land were made 
with the European and North American Railway Company and 
assigns, in September and October, 1870. 

The consolidation .of the "Maine" company, and the "New 
Brunswick" company, took place December 1, 1872, and by § 
6, of the articles of agreement, the franchises, property, and 
'' causes in action" of the two old companies, were assigned to 
the'' new corporation" as the consolidated company is called in 
the agreement, ratified by the legislature of Maine, laws of 187 4, 
c. 609. These contrncts being causes in action, were then 
assigned to the consolidated company, which entered into posses
sion of the entire property at that time, to hold, own, and enjoy 
the same, and from that time until the attachment and seizure 
and sale on execution, the legal and equitable title in and to those 
contracts, was fully in the consolidated company. Bath v. 
Miller, 53 Maine, 308; Emerson v. E. and N. A. R'y, 67 
Maine, 387. 

Hamlin and Hayford, trustees, under the first mortgage, claim 
that said contracts are covered by their mortgage as '' after
acquired" property, or as an '' accretion" to the property originally 
mortgaged. We reply that upon scrutiny of the language of the 
mortgage, the European and North American Railway Company 
mortgaged its property, "now possessed or to be hereafter 
acquired," and ·by no possibility could it cover property not 
acquired by itself. R. R. Co. v. Maine, 6 Otto, 499; State v. 
11!. C. R. R. Co. 66 Maine, 488; Bouvier's Law Diet. "Accre
tion;" Young v. Northern Illinois Coal and Iron Company, U. 
S. C. C. N. D. Ills. 1880; The" Reporter," March 3, 1880. 

This levy was extended more than a year since, and we claim . 
title under the levy, the proceedings being regular. Hrackett v. 
Mcil"enney, 55 Maine, 504. 

The trustees under both said mortgages claim under their 
respective mortgages. It cannot be claimed that this property 
was covered by either mortgage. It is not essential to its busi
ness, nor is it held by the Company's trustees, now, for any 
legitimate railway purposes. Seymour v. Canandaigua and N . 

. F. R.R. 25 Barb. 284; Western Penn. C. C. v. Johnston, 59 
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Penn.290; Calhoun v. Paducah and Meniphis R. R. Co. U. S. 
C. C. W. D. Tenn. April 7, 1879; ((Reporter," September 24 
1879. 

The criterion is necessity and essentiality for railway purposes, 
and not what, in the opinion of a sanguine railway official, would 
be gratifying to him to have at hand for future use of a railway 
in case it increased its business and manufactured new wants. 
Parish v. Wheeler,22N, Y. 494; 1 JonesonMortgages,§ 156. 

As the company never have and never can, without an addi
tional franchise, use that property, it cannot be considered as 
included or embraced by the mortgages. 

Counsel in an additional brief cited : Pierce v. Emery, 32 
N. H. 484; R. S., of 1857, c. 51, § § 31, 33; Oommonwealth 
v. Smith, 10 Allen, 448; Milw. & 1-Winn. R. R. Co. v. Milw. & 
West. R. R. Oo. 20 Wis. 187; Brainard v. Peck, 34 Vt. 
496; Holbi·ook v. Finney, 4 Mass. 566; Burns v. Thayer, 101 
Mass. 428, and cases cited; Brown v. Tyler, 8 Gray, 135; 
Smith v. Eastern a. Oo. 124 Mass. 154; Noyes v. Rich, 
52 Maine 115; Galveston Railroad v. Cowdry. 11 vVall. 
459; R. S., 1871, ~- 76, § § 29, 30; Virginia v. Ches. & Ohio 
Canal Oo. 32 Md. 501; Swan v. Patterson, 7 Md. 164; Brown 
v. Chesterville, 63 Maine, 241; Bacon v. Bacon, 17 Pick. 
134; Forbes v. Appleton, 5 Cush. 115; Crompton v. Anthony, 
13 Allen, 33; Barry v. Abbot, 100 Mass. 396; Anthracite Ins. 
Go v. Sears, 109 Mass. 384; Powell v. North Mi8s. R. Co. 40 
Mo. 63; Racine & Miss. R. Co. v. Farmers' Loan & T. Co. 49 
Ill. 331; Selma, Roam & D.R. Oo. v. Harbin, 40 Geo. 706; 
McMahari v. Morrison .et als. 16 Ind. 172; State v. Bailey, Id. 
51; Paine et als. v. Lake E. & L. R. Oo. 31 Ind. 283; Lauman 
v. Lebanon Valley, R. Co. 30 Penn. St. 42; Ta,gart et al. v. 
Northern R.R. Co. 29 Mary. 559; N. J. Midland C. Co. v. 
Strait, 35 N. J. Law, 325; Ohio v. Sherman, 22 Ohio, 428; 
Clearwater v. Meridith, l Wall. 25; Shields v. Ohio, 26 Ohio, 
86; Shaw v. Norfolk Co. R. Co. 16 Gray, 407; Shields v. 
Ohio, 95 U. S. 319; Seymour v. Canandaigua & Niagara 
Falls R. R. Co. 25 Barb. 284; Wcilsh v. Barton, 24 Ohio St. 
28; Shamokin Valley R. R. Co. v. Livermore, 47 Pa. St. 465; 
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' Farrnerrs' Loan and Trust Co. v. Cornrnercial Banlc, 11 Wis. 
207; Sarne v. Car·y, 13 ·wis. 110; Same v. Uornrnercial Bank 
of Racine, 15 Wis. 424; Dinsrnore v. Racine & Mil. R. R. 
Co. 12 Wis. 649; Meyer v. Johnson, 53 Ala. 237; State v. 
Commissioners of Mans.field, 3 Zab. (23 N. J. Law), 510. 

Henry W. Paine and Barker, Vose and Barker, for 
Edward Cushing, furnished very able briefs, contending that 
the title to the lands in question, was in l :ushing as trustee 
of the consolidated European and North American Railway 

· Company. See their brief in the preceding case. 

SYMONDS, J. The three parcels of real estate in Bangor 
referred to as the Hinckley, Lord, and Lord and Veazie lots, the 
European and North American Railway Company, in the fall of 
1870, contracted in writing to purchase. Possession was then 
taken by the corporation, and has been retained by those in charge 
of the railroad from that time to the present. The payments 
required by the contracts were made by that company,, and 
afterwards by the consolidated company, and by the trustees 
under each mortgage during the period of their possession. The 
premises have been used and improved at considerable expense 
for depot grounds ; the principal improvements having been made 
before consolidation. 

The contracts were assigned by the European and North Ameri-:
can Railway Company, September 12, 1870, to Jewett, 1Voods 
and Emery, to secure them against liability as indorsers 
on the first three of the notes given in each instance for the pur
chase, money. But those notes were paid at maturity, the liability 
of the indorsers was at an end, and their right to hold the 
collateral ceased. The assignment had served its purpose. The 
interest it conveyed was commensurate only, in degree and in 
duration, with the liability it secured. 

The course of reasoning employed in the previous case, Ham
lin et al. Trustees, v. Jerrard, leads directly to the conclusion, 
that the mortgage to the complainants in the first of these bills 
in equity, as trustees, operated upon the inchoate right of the 
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Maine company to a conveyance of these lotg under the contracts, 
as soon as they were executed and that company was in posses
sion under them for the purposes of. the charter. Their right to 
a conveyance, became at once subject in equity to the mortgage-. 
The mortgagees, upon possession taken, were subrogated to the 
rights of the mortgagors. By our statute, such a right to the 
conveyance of lands, may be taken and sold on execution. R. 
S., c. 76, § 29. Such a mortgage may apply to it as well. At 
the date of a mortgage like this, given to obtain funds to com
plete construction, the corporation might be in possess.ion of 
considerable portions of its road-bed under similar contracts to 
purchase ; or it might subsequently acquire title to parts of its 
line in that way, instead of pursuing the statutory method. In 
either case, such after-acquired property, when in pursuance and 
upon performance of the contract. the full title to it vests in the 
corporation, becomes part of a mortgaged estate. Any inter
mediate interest or right gained, is equally subject to the mortgage. 
The manner of acquiring the right of way, or depot grounds, 
cannot be important. It is upon the right acquired that the 
mortgage acts. Possession of lands under such circumstances 
and for such purposes, with the r.ight on certain terms to perfect 
the title, may be as valuable an incident to the railroad itself, as 
necessary a part of it, as any lease-hold interest or higher estate 
it may haye in another part of its line. See Barnard v. Nm·
wic.h and Worcester Railroad, supra, where an after-acquired 
lease-hold interest was held to pass to the trustees under the 
mortgage. 

Nor do we think a different rule applies, as to the payments 
made by the consolidated company upon these contracts during 
the period of its possession. Such payments stand upon the 
same footing as improvements made by that company upon the 
buildings and grounds. Its position, in reference to the plaintiffs 
as trustees and to the mortgaged property, is in some respects 
more truly defined by saying that it is its predecessor in title 
under a new name ( and something more), than by regarding it 
merely as the assignee of the original company. It took the 
entire property, subject to incumbrances, and assuming the debts. 
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Five millions of the consolidated bonds were to be used only to 
redeem and pay the first mortgage claims. If the exchange of 
bonds had been completed, the whole consolidated property, with 
all future additions, would still have been incumbered by sub
stantially the same debt as that secured by the plaintiffs' mort
gage, under a new form, and in its own name. If, at the date of 
consolidation, the Maine company had obtained a clear title to the 
depot grounds in Bangor, but was in debt for them, had received 
the deed, but had not paid the purchase money, it is clear that 
the grounds would have been subject to the plaintiffs' mortgage, 
while the debt would have been one the consolidated company . 
must pay. Or, if there had been a mortgage on the same real 
estate when the Maine company received its deed, supposing for 

·the sake of illustration the deed to have been delivered and under 
such· circumstances, and consolidated funds had paid it, the pay
ment would have been of a debt it was the duty of that company 
to pay, that mortgage would have been discharged, and the plaint
iffs' mortgage would have become the first incumbrance upon 
the land. The mortgage to the plaintiffs attached to the right to 
a deed of the station-grounds as a part of the road itself, and it 
continued to attach to it as the right grew in value. The consoli
dated company, under the articles of union, wa,s not an assignee 
of these contracts, discharged from the mortgage. The incre:1sed 
value of the right to a conveyance of real estate, which was in 
the occupation of the company and essential to the road, 
remained subject to the mortgage as an accession to the road, 
just as the increase of values along any part of the line, arising 
from improvements made by the consolidated company in its road
bed, track, or stations, added to the security of the first mort
gage bondholders. If the consolidated company, taking the 
entire property of its predecessor in Maine, subject to mortgage, 
increased the value of the railroad, and the rights that go with 
it, by making payments or expending money, that gives it no 
equitable interest as against the mortgagees. If, at the consoli
dation, the title of the Maine company to a part of its road-way 
or yards was imperfect, and payments by the consolidated com
pany perfected it, the mortgage Iwlds the completed title. In 
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regard to these three cont_racts for the real estate at the station in 
Bangor, it should be observed, also, that the interest in them 
which passed to the consolidated company at the consolidation, 
not only was subject to the mortgage in the sense already indi
cated, but it was also in its essence, a right, and nothing more, 
to acquire a thing, which, when acquired, as to these plaintiffs, 
was a part of the road mortgaged to them. 

It is not doubted, that an interest in these contracts passed to 
the consolidated company by the terms of the articles of union. 
It would be to that company that the conveyances ~hould be 
made, when the terms were fulfilled on which the contractors 
were obliged to give the deeds, unless a legal foreclosure of the 
plaintiffs' mortgage had changed their interest as mortgagees into 
an absolute title. But a conveyance to the consolidated company, 
prior to foreclosure, would inure to the benefit of the plaintiffs, 
to the extent of their mortgage. 

The Crosby lots were purchased and paid for by the European 
and North American Railway company, and the deed was delivered 
to them, before consolidation. The object of the purchase was 
to secure adequate terminal facilities and ~pace for engine and car 
houses, and other railroad accommodations. The road was 
located to and upon them, but was built only to within about 
Jour hundred and seventy yards, and the time for building under 
the charter, has expired. For all that appears, they were bought 
in good faith, in the exercise of the best judgment of the officers 
then, and for railroad purposes, at a time when the company had 
a right and expected to build to them. The mortgage took efl:ect 
upon them. That the expectations of business have not been 
realized, that the right to use them in direct connection with the 
road, without further legislative authority, has expired, does not 
relieve them from the incumbrance. They are claimed still, on 
grounds that the evidence would scarcely enable us to deny, to be 
necessary for the future development of the railroad. We could 
not say from the testimony, that the purchase was, at the time, 
an extravagant and unreasonable one. The case of a railroad 
h~lding more property for its own purposes than its present needs 
demand, is entirely different from one in which the company buys 
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other property, distinct from the road and its appurtenances, not 
intended or necessary for the present or prospective exercise of 
its franchise, and therefore not within. the purview of the mort
gage. We think there is nothing in the case to exclude the 
Crosby lots, or any part of the three lots in Bangor, from the 
effect of the mortgage, ;s property not therein intended to be 
acquired and conveyed. 

The complainants in the first bill are entitled to an injunction 
against all the respondents named therein and in the amendment, 
restraining them from any interference with the complainants' 
possession and control, as mortgagees, of the real estate therein 
described, and from any resistance of the complainants' title to 
the same, to the extent of _the trusts declared in the mortgage ; 
the injunction to be made perpetual and without the limitation 
just stated, if the interest and title of the complainants has or 
shall become absolute by a legal foreclosure. The second bill is 
dismissed. 

Decree accordingly. 

APPLETON, C. J., VmmN, PETERS and LIBBEY, JJ., concurred. 
WALTON and BARROWS, JJ., did not sit. 

AsA Low vs. SAMUEL D. TIBBETTS. 

York. Opinion February 10, 1881. 

Deed- bounded by a highway. Monuments. 

1 The well settled doctrine in this State is, that a grant of land bounded on a 
highway, carries the fee in the highway to the centre of it, if the grantor 

~, 
owns to the centre, ~nless the terms of the conveyance clearly and dis~l~g_t!I.,_ 
~~~l_ll.Q.~_it1_:,;) .· ,- CG•\'{ r-r.,..f ·,t..i,\.Q Ov,i,.'-;\ i.-r.,; (>UAH11,.,

1
J-f~ -

The mere mention of a monument on the side of the road, or on the bank of a 
stream, as the place of beginning or end of a line in the description, is not 
of itself sufficient to control the ordinary presumption, that the grantee will 
hold to the centre of the road, or the thread of the stream where the road 
or stream is made the boundary. 

ON REPORT. 

TRESPASS for hauling certain loads of stone upon the locus 
which is within the limits of a town way, and the plaintiff claimed 
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to own the fee. The question presented, called for the construc
tion of a deed from the plaintiff to the defendant, dated June 
26, 1857. The description is given in the opinion. 

At the trial, the presiding justice was of the opinion that the 
fee was in the defendant, and a nonsuit was ordered '' which is to 
be set aside, if such construc:tion of the deed was erroneous." 

Asa Low, for the plaintiff, contended that the deed from the 
plaintiff to the defendant excluded the way. The boundary line 
in the deed commences at the side of the road, "on the north
easterly side of the new road," "at the southerly corner of the 
school house lot as now fenced-not the southerly corner of the 
lot, but the southerly corner'' as now fenced." Sibley v. Holden, 
10 Pick. 249; Tyler v. Hammond, 11 Pick. 193; Olinda v. 
Lothrop, 21 Pick. 292; Phillips v. Bowers, 7 Gray, 24; Smith 
v. Slocomb, 9 Gray, 36; Revere v. Leonard, l Mass. 91; Oxton 
v. Groves, 68 Maine, 371 ; Cottle v. Young, 59 Maine, 105. 

R. P. Tapley, for the defendant, cited: Oxton v. Groves, 68 
Maine, 371, and cases there cited. Perkins v. Oxford, 66 
Maine, 545. 

BARROWS, J. The question is, whether the fee in the locus 
(which is a strip about twelve rods in length, by forty-four feet 
in width, being a section of a duly located street in the village 
of Spring Vale, running along the bank of Mousam river, cutting 
a lot formerly owned by the plaintiff very unequally, and leaving 
the largest part of it on the side farthest from the river, and a 
little irregularly shaped land between street and river) is in the 
plaintiff, or in the defendant. 

After the street was built, plaintiff conveyed his lot to defend
ant, describing first the more important part, as "situate in the 
village of Spring Vale . beginning on the north easterly 
side of the new road leading from the Province Mills Bridge to 
the cotton mill, and at the southerly corner of the lot as now 
fenced belonging to school district number one, . and run
ning ( course given) by said road . . to a stake," and 
thence around the rear of the lot, "to the place begun at ; also 
the land now owned by said Low between said road and Mousam 
river." 
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The well settled doctrine in this State is, that a grant of land 
bounded on a highway, carries the fee in the highway to the cen
tre of it, if the grantor owns to the centre, unless the terms of 
the conveyance clearly and distinctly exclude it, so as to control_ 
the ordinary presumption. Oxton v. Groves, 68 Maine, 372. 
Here the principal piece is bounded by the road ~s a monument 
or ahuttal. So is the land lying opposite '' between the road and 
the river." 

Is there enough in the language used, to exclude the street 
from the conveyance? 'fhe mere mention in the description _ _oL~ . 
fixed point on the side of the road as the place of beginning or 
end of one or more of the lot lines, does not seem to be o.(!t~-~Jf_ 
sufficient. Cottle v. Young, 59 Maine, 105, 109; Johnson v. 
Anderson, 18 Maine, 76; nor will similar language, with refer
ence to monuments standing on or near the bank of a stream, in 
lines beginning or ending at such stream, prevent the grantee 
from holding ad medium jilum aquae. Pike v. Monroe, 36 
Maine, 309; Robinson v. White, 42 Maine, 210, 218; Cold 
Spring Iron Works v. Tolland, 9 Cush. 495, 496. The case of 
Sibley v. Holden, 10 Pick. 249, cited by plaintiff, was commented 
on by this court, in Bucknam v. Bucknam, 12 Maine, 465, and 
that of Tyler v. HanunonJ, 11 Pick. 193, in Johnson v. Anderson, 
18 Maine, 78; and the apparent force of these decisions is some
what restricted and explained, by the learned court which pro
nounced them, in Newlwll v. Ireson, 8 Cush. 598, and Phillips 
v. Bowers, 7 Gray 24; although it is apparent from the last case 
and from Smith v. Slocomb, 9 Gray, 36, that the Massachusetts 
court lays less stress upon the ordinary presumption, and requires 
less distinctness in the terms of the deed to obviate it, than we 
have <lone in the cases above cited from the 18th, 59th and 68th 
of our own reports. See also, Perkins' note to Sibley v. Holden, 
in the second edition of Pickering's Reports, vol. 10, p. 251. 
~ Had the plaintiff run his first line '' by the north easterly side 

\line of said road," instead of "by said road," and conveyed the 
. land "lying between the southwesterly side line of said road and 

Mousam river", instead of that "lying between said road and 
Mousam river," a different question would have been presented. 
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1( Jn the absence of the very few words which were necessary to 
make plain an intention on the part of the plaintiff to reserve 
the fee in the land covered by the street to himself, we think the 
ordinary presumption and construction must prevail. 

Nonsuit confirmed. 

APPLETON, C. J., WALTON, VIRGIN, LIBBEY and SYMONDS, 
JJ., concurred. 

WILLIAM PERKINS, administrator of WILLIAM R. GAY, 

vs. 
MAINE CENTRAL RAILROAD COMPANY. 

CHARLES GAY vs. same. 

Kennebec. Opinion February 11, 1881. 

Railroad location. Land damages. Waiver. 

Without a deed a railroad location can never become legal except on payment 
or waiver of the land damages, or by prescription. In no other way can the 
company acquire legal, permanent possession. 

While the lapse of six years from the time an action accrued for land damage 
might, unexplained, constitute a waiver of damage, yet where the circum
stances show that there has been no waiver, and no title acquired by 
prescription, simple lapse of time would not bar the land owner's right to 
bring suit against the road for an obstruction which was a continuing 
trespass, though there would be a limitation of damages to the period of 
six years, immediately preceding the date of the writ. 

ON REPORT. 

Trespass. The law court to render such judgment in each case 
as the law and admissible evidence require. 

The opinion states the case. 

H. S. Webster, for the plaintiff, cited: Cushman v. Smith, 34 
Maine, 247; Davis v. Russell, 47 Maine, 443; 1 Chitty Pl. 544; 
Bumham v. Ellis, 39 Maine, 319; Franklin Bank v. Cooper, 
39 Maine, 542; Cook v. Stearns, 11, Mass. 533; 1 Wash. R. 
P. c. 12 § 2, and cases cited. 

G. C. Vose, for the defendant. 
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''Private rights, not under the shield of the organic law, must 
yield when they come in conflict with public necessity, or the 
general good. The maxim, salus populi suprerna lex, has an 
important meaning in its application to private rights, and in 
limiting the absoluteness of any possible ownership of private 
property." 2 Dillon Mun. Corp. 552. 

It is incident to the sovereignty of every civilized government 
that it may take private property, for public uses ; of the 
necessity or expediency of which the government alone must 
judge. Cooper v. Williarns, 4 Ham, (Ohio), 253; .Perry v. 
Wilson, 7 Mass. 395; Boston J.1fill Dmn v. Newrnan, 12 pjck. 
467; Spririg v. Russell, 7 Greenl. 273; 1 Baldwin, 220; 1 U. 
s. Dig. 560. 

This power of the legislature is limited only by the constitu
tion, which in our State simply provides that private property 
shall not be taken for public uses without just compensation. 

''If the organic law of the State does not prescrib~ the mode 
of procedure, in estimating land damages, for the use of a rail
road company, or other public work, it is competent for the 
legislature to do so." Red. Railways, 2d ed. 139, 140. This 
our legislature did by the general railroad law of 1876. 

The building of a railroad by a private corporation under 
authority of the legislature for the accommodation of the public, 
is a public use for which private property may be taken. Walton 
v. Warren et al. 25 Mo. 277. 

The road was legally located, and by the location and subse
quent acts the company, we contend, took a perpetual easement for 
the purposes authorized by their charter. The language of the 
statute clearly implies that the compensation is not a condition 
precedent to the right of taking actual possession of the land for 
the purposes authorized by the charter. S1nith v. Holmes, 7 
Barb. 426; Bloodgood v. M. & H. R. R. Co. 18 vVend. 17 ; 
Rogers v. Bradshaw, 20 Johns. 735: Davis v. Russell, 4 7 
Maine, 446. 

Seth Gay was a resident of Gardiner and knew of the con
struction of the road over his land as it progressed. He suffered 
the company to proceed and expend large sums of money in 
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constructing the road without interference or objection, and thus 
waived such claim, if any, as he might have had. Barre Turn
pike Car. v. Appleton, 2 Pick. 430; Ipswich v. Essex, 10 Pick. 
519; Merrill v. Berkshire, 11 Pick. 269. 

Seth Gay or his executor might have sued and recovered all 
the ·damages which were sustained by the property ( if any) 
whether at the time or in the future. This being so, the right of 
action was in him for the recovery of all damages, and this right 
of action would not pass to one ·who takes by purchase. Chicago 
& Alton R. R. v. ~faller, 8 Law Reporter, 495; Ill. Central R. 
R. v. Grabill, 50 Ill. 241. 

Twenty-five years have elapsed since the expiration of the three 
years within which an application for assessment of damages 
might have been made before the commencement of these actions. 
Forester v. Cumberland Vaelly R. R. 23 Penn. 371. 

Judge Redfield in his work on railways, 2d edition, page 183, 
says, '' when neither the general statutes nor the special act 
contain any specific limitation in regard to claims upon railway 
companies, for land damages, it is held that the general statute 
of limitations of actions, for claims of a similar character, will 
apply. One who is disseized can maintain trespass for no act 
subsequent to that which ousted him from the premises, until he 
re-enters." Taylor v. Townsend, 8 Mass. 41.5; Shephard v. 
Pratt, 15 Pick. 34; Starr v. Jackson, 11 Mass. 519; Brown v. 
Ware, 25 Maine, 411. 

The company have had posses&ion in fact of this location since 
1849, and this action cannot be maintained against one for acts 
doi1e on premises of which he has been in possession more than 
six years. Bradford v. Cressey, 45 Maine, 15; Abbott v. Abbott, 
51 Maine, 575; Allen v. Thayer, 17 Mass. 299. 

The plaintiff, to maintain this action, must have possession in 
fact. 

SYMONDS, J. The location of the Kennebec and Portland 
railroad across the land in controversy was filed in the office of 
the commissioners for Kennebec county on January 5, 1848. 
Seth Gay then owned the land, and till his death in March, 1851. 

VOL. LXXII. 7 
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Thomas Gay and Wm. R. Gay were the devisees of his real 
estate. Thomas Gay died in September, 1852, leaving his lands 
by will to William R. who thereby became sole owner of the 
locus in quo; and on his death, September 4, 1874, his will gave 
to Charles Gay a life estate therein. 

The railroad was located within the time and substantially 
according to the description in the charter. It was in process 
of construction at this place in 1849, and was open for travel in 
the fall of 1851. 

It is conceded that the defendant corporation for the purposes 
of this case may be regarded as representing the companies which 
preceded it in the occupation of the road, having succeeded by 
consolidation, and by lease, to all their rights and liabilities. 
The case presented, then, is as if the defendant company, having 
located its road over the premises in dispute in 1848, and built it 
1849-1851, had maintained and used it from that time to the 
date of the writ, without payment of land damages ; the land 
owners until these actions never having pursued any legal remedy 
to recover them. 

It will be observed that the administrator of ,Villiam R. Gay 
claims to recover damages foi.· the trespasses alleged from August 
25, 1870, to September 4, 1874; that is to say, for that part of 
the period of six years, immediately preceding the date of the 
writ, during which his intestate, the sole owner, was living~ 
Charles Gay, to whom a life estate came on the death of William 
R. claims to recover the damages for trespasses, occurring from 
the death of William R. to the date of the writ ; the trespasses 
in both instances being alleged as continuing during the whole 
periods stated. The two actions are included in one report. 

The plaintiffs are, or represent, the land owners. Their lands 
have been taken, or at least the defendants have assumed to 
take and use them, for public purposes. No compensation has 
been made. Are the plaintiffs in position to invoke the constitu
tional guaranty, or have rights been lost by the extraordinary 
delay in resorting to legal remedy? 

It is undoubtedly true that ii where a constitutional provision is 
designed solely for the protection of the property rights of the 
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citizen, it is competent for him to waive the protection, and to 
consent to s~ch action as would be invalid if taken against his. 
will." 

''The right to compensation, when property is appropriated by 
the public, may always be waived; and a failure to apply for and 

'have the compensation assessed, when reasonable time and 
opportunity and a proper tribunal are afforded for the purpose, 
may well be considered a waiver." Cooley's Const. Lim. 181, 
562, and cases. 

'' .. When neither the general statutes nor the special act contain: 
any specific limitation in regard to claims upon railway companies. 
for land damages, it is held that the general statute of limitations 
of actions for claims of a similar character will apply." 1 Redf. 
Rail. 351. 

The general limitation for actions of trespasses on lands in this 
State is six years. The right of action in cases of this character 
does not accrue till the expiration of the three years, from loca
tion filed, during which the county commjssioners have jurisdic-
tion. Davis v. Russell, 4 7 Maine, 446. The lapse of that time, 
three years for the special mode of proceeding, and six years• 
thereafter limited for the common law form of action adopted, 
without resort to either, we should say would be sufficient 
evidence of waiver, in any case in which the evidence disclosed 
nothing to remove the inference naturally to be drawn from the 
delay. This. would be such a neglect to apply for the damages 
during the whole period of general limitation as, unexplained,, 
''might well be considered a waiver." 

It is true that the acts complained of in such case may con-· 
stitute a continuing trespass, for which, without such waiver,. 
remedy might he sought at any time before a prescriptive right 
accrued; the maintenance of the obstruction constantly renew-
ing the liability, and the limitation only restricting the damages• 
to six years prior to the date of the writ. But the right to 
recover the full compensation is complete when the location is 
filed. A special and adequate method of obtaining an estimate and 
payment of the damages within three years is provided. When, 
after that, an action of trespass is brought, and it is found that 
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the general period of limitation applicable to that action has 
passed since the acts of trespass began, we think an explanation 
is required, else the facts imply a waiver of the claim. In this 

, case the three years expired January 5, 1851. Thereupon the 
liability of the corporation to an action at common law, which 
had been suspended during the period of the commissioners' 

. jurisdiction, accrued or revived, and might be enforced by any 
appropriate process ; the statutory methods of procedure being 

, cumulative and not exclusive. R. S., c. 51, § 10 ; Davis v. 
Russell, 4 7 Maine, 446. 

Notwithstanoing the features of a continuing trespass which the 
, case presents, we think the presumption of waiver arose at the 
, expiration of six years from January 5, 1851, without action 
brought, unless something appears to show that such delay was 

, consistent with an intention to demand the damage. 
But the evidence in this case shows that from the 6me of the 

location down to about the date of the writ, there were constant 
· negotiations between the owners of the lot and the companies 
running the railroad in regard to compensation for the part taken 

, by the location. No application to the commissioners for an 
, estimate of the damages, nor request for the corporation to be 
; required to deposit security therefor, appears to have been made; 
; nor were the damages ever adjusted. But the validity of the 
;plaintiffs' claim was never denied. It was never urged that Seth 
· Gay in his life, nor his successors, had waived it. The acts of 
1 the officers of the companies within the scope of their duty and 
: authority, were repeated admissions of liability. No question 
was ever made except about the amount of the damages, the 

, demands of the land owners in this respect being regarded as 
, exorbitant by the companies. 

Under such circumstances, the railroad was a continuing 
· obstruction of the plaintiffs' land without right, in regard to 
which they only held their action in suspense. The preliminary 
:r;ight of p~ssession, as a step towards acquiring title, became 
·extinct upon unreasonabJe delay to perfect the proceedings, by 
an actual payment or tender of compensation for the land taken. 
For three years to pass without application to the commissioners, 
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was unreasonable delay, and thereupon the corporation was liable 
in trespass. Oushnian v. Smith, 34 Maine, 24 7, 265 ; .Nichols 
v. S. & K. R. R. Go. 43 Maine, 356; Davis v. Russell, supra. 

During the long delay that has since intervened, the corpora
tion has not been asserting an adverse possession, or an adverse 
right. They have only been disputin·g about damages. The 
owners have not been waiving rights. In the protracted effort to 
settle the amount of damage by agreement, they have simply 
delayed to bring a suit against the road for an obstruction which 
was a continuing trespass upon their lands and the maintenance 
and use of which, without waiver by the land owners, was a con
stant renewal of liability. vV e do not perceive that such a state 
of facts could ever bar the plaintiffs' action, or afford the defend
ants any benefit, except what they derive from the limitation of 
the damages to the period of six years immediately preceding the 
date of the writ. Without deed, the location never could become 
legal, except on payment or. waiver of the land-damage, or by 
prescription. In no other way could the company acquire legal, 
permanent possession. There was no payment. The evidence 
removes the presumption of waiver that might arise from the 
lapse of time. Upon th~ facts proved, the character of the 
defendant's occupation was not such as to mature into a prescrip
tive right. 

The plaintiffs are not seeking in these actions to recover the 
damages which Seth Gay in his life sustained. The administra
tor claims, and is entitled to recover the damages which accrued 
to his intestate during his life, and within the period of limitation, 
by t4e permanent obstruction of his lands without legal right. 
Charles Gay is entitled to recover for similar damage to his life
estate during the period stated in his declaration. 

Defendants defaulted. Hearing in 
damages at Nisi Prius. 

APPLETON, C. J., WALTON, BARROWS, DANFORTH and PETERS,. 
JJ., concurred. 
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DANIEL MAYBERRY vs. Errs G. H. BRACKETT and others. 

Cumberland. Opinion February 12, 1881. 

Pleadings. Demnrrer. Repleader. 

After a demurrer to the defendant's plea in bar is sustained, the court at nisi 
prins has power to allow the defendant to plead anew. The power is to be 
exercised in the discretion of the presiding justice, and only in the further
ance of justice. 

EXCEPTIONS from superior court, Cumberland. 

Debt on a bond. 

The presiding judge sustained the plaintiff's demurrer (filed at 
the second term) to defendants' plea in bar, and, against the 
objections of plaintiff, allowed the defendants to plead anew on 
payment of costs. 

JJf. P. Frank, for the plaintiff. 

In Endicott v. Morgan, 66 Maine, 456, where the defendant 
was allowed to plead anew, the question of his right to do so, 
was not before the court. 

There is no question but that at common law, judgment upon 
a demurrer to a plea, is final. The defendants rely upon R. S., 
c. 82, § 19. Tlmt relates to demurrers to the declaration, filed 
at the first term. This was a demurrer to the defendants' plead
ings, and filed at the second term, and judgment upon it was 
final. Poor v. E. & N. A. R.R. Uo. 59 Maine, 270; Stil-

_phen v. Stilphen, 58 Maine, 517; Calais v. Bradford, 51 Maine, 
414; Shelden v. Call, 55 Maine, 159; Fryeburg v. Brownfield, 

· 68 Maine, 145. 

Clarence Hale, for the defendants. 

LIBBEY, l. Two questions are raised by the exceptions. 
1. Whether, after the demurrer to the defendants' plea in bar is 

sustained, the court has power to allow the defendants to plead 
;anew? 
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2. If such power exists, can it be exercised by the judge at 
nisi prius<J 

By the common law as administered in this country, courts 
having common law jurisdiction, have power, after the defend
ant's plea in bar, or the plaintiff's replication is adjudged had on 
demurrer, to allow the defendant to rep lead, or the plaintiff to 
reply anew. Andrews v. Beecker, 1 Johns. Ca. 411; Seaman 
v. IIaskins, 2 Johns. Ca. 284; Service v. I-Ieennance, 1 Johns. 
R. 91; Furman v. Haskins, 2 Cai. 369; 11filler v. Heath, 7 
Cow. 101; Bolton v. Lawrence, 7 vVend. 461; Patten v. Har
ris, 10 Wend. 623; Perkins v. Bilrbank, 2 Mass. 81; Aiken 
v. Sanford, 5 Mass. 494; Gerrish v. T'rain, 3 Pick. 124. 

A like power exists to allow a plea or replication to be amended 
after it has been adjudged bad on demurrer. Cruger v. Cropsey, 
3 Johns. R. 240 ; Hartwell v. Hermnenway, 7 Pick. 117 ; 
Hutchinson v. Brock, 11 Mass. 119. 

The power is to be exercised in the discretion of the court, 
and only in furtherance of justice. Miller v. Heath, 7 Cow. 
101; Patten v. Harris, 10 Wend. 623; Perkins v. Burbank, 
2 Mass. 81. 

We think the power may be exercised by the judge at nisi 
prius. 

In Str-out v. Ditrham, 23 Maine, 483, this court held that the 
judge of the district court had po-wer to award a repleader. 

In Bank v. Blake, 66 Maine, 285, where the demurrer was 
filed at the second term, it was held, that the defendant could not 
daim leave to plead anew as matter of legal right, that the motion 
was addressed to the discretion of the presiding juetice, and that 
to the exercise of that discretion, exceptions did not lie. 

In equity, when good cause is shown, the court, at nisi prius, 
has power to allow a repleader upon terms. P. S. & P. R. R. 
Go v. B. & M. R. R. Co. 65 Maine, 122. 

In Gerrish v. Train, 3 Pick. 124, a repleader was ordered by 
the Chief Justice of the C. C. P. and the court, on exceptions, 
affirmed the order. 

The motion for leave to plead anew, is addressed to the dis
cretion of the court. It is not a matter of legal right. It must 
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be made at the term when the demurrer is passed upon, and before 
exceptions. Furbish v. Robertson, 67 Maine, 35. It does not 
raise a question of law to go to the law court, as matter of 
course, underR. S., c. 77, § 13. The conclusion to which we 
have come, is consistent with the provisions of R. S., c. 82, § 
19. Endicott v. Morgan, 66 Maine, 456.' 

APPLETON, C. J., VVALTON, 
SYMONDS, JJ., concurred. 

Exceptions overruled. 

BARROWS, VIRGIN and 

AsA Low, Administrator of the estate of HENRY S. LONG, 

vs. 

w ILLIAM F. HANSON. 

York. Opinion March 2, 1881. 

Rules of U. 8. Treasury. Judicial knowledge. U. 8. Navy- arrears of pay 
due deceased sailor. 

The rules adopted by the treasury department of the United States govern
ment for the payment of arrears of pay due to deceased officers, seamen and 
mariners in the United States navy, have the force of law, and courts will 
take judicial knowledge of them. 

Money paid in accordance with such rules, to the guardian of the minor chil
dren of a deceased officer, seaman or mariner, belongs to such minors, and 
not to the administrator on the estate of the deceased. 

On agreed statement of facts. 

The opinion states the case. 

Asa Low, for the plaintiff. 

R. P. Tapley, for the defendant. 

LIBBEY, J. The question involved in this case is, whether the 
money received by the defendant from the government of the 
United States, as guardian of the minor children of Henry S. 
Long, deceased, legally belongs to said children, and is properly 
held by the defendant as their guardian ; or to the estate of said 
Long and should go into the bands of the plaintiff as administra
tor of said estate, to be administered by him. 
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Long died in the naval service of the United States, February 
28, 1878, where he was serving as first class :fireman, leaving two 
minor children, but no widow. The money for which this action 
is brought, was paid to the defendant, as guardian, as the balance 
due to said Long, at the time of his death, for services previously 
rendered. 

The plaintiff, as administrator on his estate, first applied to the 
United States government for pay ; and payment to him in his 
said capacity, was refused, as the parties agree, ~, because the 
same under the rules of the government, in said case, was to be 
paid only to the minor children of the deceased." 

By R. S., U. S. § 161, ''The head of each department is 
authorized to prescribe regulations, not inconsistent with law, for 
the government of his department, the conduct of its officers and 
clerks, the distribution and performance of its business, and the 
custody, use, and preservation of its records, papers, and prop
erty appertaining to it." 

Rules and regulations of one of the departments, established 
in accordance with the statute, have the force of law. Gmtiot 
v. United States, 4 How. 80; Ex Parle Reed, 100 U.S. 13; 
and courts take judicial notice of them. 

By the rules adopted by the treasury department, which are 
made a part of the case, "Payment of balances due to deceased 
officers, seamen, and mariners, will be made to administrators, 
who are heirs, or appointed with the consent of the heirs; that 
is, to the widow, child, or children, father, mother, brother, or 
sister, in their order of preference, and lastly to the heirs gen
eral." "If the heirs be minors, guardians should be duly 
appointed." 

This rule of the department is reasonable and proper, not 
inconsistent with law, tends to encourage enlistments, and pro
vides, to some extent, for the wants of the widows and minor 
children of those who die in the service. It is the same rule 
established by congress for payment for the personal effects of 
seamen and mariners, when the vessel in which they are serving 
is lost. R. S., U. S. § § 288 and 289. It had the force oflaw 
and became a part of the contract of enlistment, between the 
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United States and Long, and by it, the government agreed with 
him, that, if he should die in the service, it would pay the arrears 
of his pay for his services, to his minor children. Reed v. Reed, 
53 Maine-, 527. It paid to the defendant as guardian for those 
children, according to its undertaking, and because they were 
legally entitled to it;. and upon those grounds, the defendant 
received it. The rule under which the money was paid to the 
guardian, is the paramount law by which the rights of the parties 
are to be determined ; and by it, the money belongs to the minor 
children of Long, and not to the plaintiff, as administrator of his 
estate. The case is the same, in principle, as Shirley v. Walker, 
31 Maine, 541 ; and Reed v. Reed, supra. 

Judgment for the defendant. 

APPLETON, C. J., vV ALTON, BARROWS, VIRGIN and SYMONDS, 
JJ., concurred. 

ALBERT H. RICKER vs. CHARLES E. Joy and dwelling house, 
S. P. HUNTRESS, claimant. 

York. Opinion March 3, 1881. 

Evidence. Certified copy from, town clerk's record. Lien claim,. Nonsuit. 
Exceptions. R. S., c. 91, § 29. Practice. 

A duly certified copy of the record of a lien claim filed and recorded by one 
who performs labor or furnishes materials for the erection or repair of a 
building, as required by R. S., c. !H, § 29, is legally admissible in evidence 
in an action to enforce the lien. 

It is a sufficient compliance with the requirement of the statute, in the 
statement of a lien claim, filed in the town clerk's office, if it give the amount 
due for which the lien is claimed, without stating the items making up such 
amount. 

A motion for a nonsuit after the evidence is all out, on both sides, is addressed 
to the discretion of the judge and to his refusal exceptions do not lie. 

Where the exception is to the ruling of the j ndge upon all the evidence in the 
case the whole evidence must be made a part of the bill of exceptions. 

ON EXCEPTIONS. 

Assumpsit to enforce a lien for materials. 

The case is stated in the opinion. 
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The following is the statement of the lien claim filed in the 
town clerk's office: 

'' State of Maine. 

''York, ss. I, Albert H. Ricker, on oath depose and say that 
there is due me from Charles E. Joy the sum of one hundred 
and nineteen dollars and forty cents ($119r4o-°o) for labor and 
materials furnished for and which entered into the dwelling house 
of Simeon P. Huntress, situated on land owned by Simeon P. 
Huntress on the easterly side of Portland street near the 'Corner,' 
so called, in South Berwick village, and owned by said Huntress; 
that I claim a lien upon said land and dwelling house to the extent 
of the debt aforesaid." 

ALBERT II. RICKER." 

"Subscribed and sworn to this third day of January, 1879, 
before me, 

G. C. Yeaton, Justice of the Peace." 

G. 0. Yeaton, for the plaintiff, ~ited: 1 Greenl. Ev. 91, 
484; Oakes v. Hill, 14 Pick. 442; Oornnwnwealth v. Chase, 
6 Cush. 248; R. S., c. 91, § 29; Fairbanks v. Davis, 50 Vt. 
251; Wilson v. Hopkins, 51 Ind. 231; Tm·r v. Srnith, 68 
Maine, 97; Stewart v. Belfast Foundry Go. 69 Maine, 17; 
I--Iatheway v. Reed, 127 Mass. 136; Reed v. Acton, 120 Mass. 
130; Ewell's Evans, Agency, 379, 402; Colburn v. Phillips, 13 
Gray, 64; Burr v. Wilcox, 13 Allen, 269; Boody v. Goddard, 
57 Maine, 602; Carleton v. Lewis, 67 Maine, 76. 

Ira T. Drew and Wells and Burleigh for the claimant, 
contended that Ricker was a clerk or agent and could not sue in 
his own name. Story on Agency,§ 406; (J-arland v. Reynolds, 
20 Maine, 45. 

The copy of the clerk's record was inadmissible. It was not 
the best evidence. A lien claim should be proved the same as a 
mortgage, by the original paper. State v. Gray, 39 Maine, 353. 

The statement of the lien claim filed in the clerk's office is 
defective. The records should show the whole truth relating to 
the claim-its items, nature, amount, date, from whom due- and 
to whom due. 
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LIBBEY, J. The claimant's first exception is to the admission 
of a duly certified copy of the record of the town, of the 
plaintiff's claim filed in the town clerk's office as required by R. 
s., c. 91, § 29. 

The object of the statute requirement, that the person claim
ing the lien shall file a statement of his claim in the office of the 
clerk of the town where the building is situated, and that it shall 
he recorded, is to give notice to the owner of the property, and 
to all persons having occasion to acquire any interest in it, of the 
lien claimed. 

When the statement required by the statute is recorded, the 
record becomes the notice, and we think such record, or a duly 
certified copy of it is competent evidence of the filing and 
recording of the claim. It is similar, in principle, to the record 
of a notice of foreclosure of a mortgage, or to the record of an 
attachment of real estate. 

The second exception is to the sufficiency of the statement of 
claim filed by the plaintiff. "\Ve think it a sufficient compliance 
with the provisions of the statute. It states the amount due the 
plaintiff for which he claims the lien ; that it is due for labor and 
materials furnished for and which entered into the building ; a 
sufficient description of the property ; the name of the owner ; 
and it was signed and sworn to by the plaintiff, and filed and 
recorded. 

It is claimed by the counsel for the claimant that the statute, 
properly construed, requires that the statement filed should 
contain a detailed statement of the items of the claim. "\Ve 
think it does not require such a statement. It requires only a 
statement of the amount due for which the lien is claimed. 

The third exception is to the refusal of the presiding judge to 
order a nonsuit. A motion for a nonsuit after the evidence is 
all out, is addressed to the discretion of the judge, and to his 
refusal exceptions do not lie. Boody v. Goddard, 57 .Maine, 
602; Carleton v. Lewis, 67 Maine, 76. 

And for another reason the exception upon this point cannot 
be sustained. It does not contain all the evidence in the case. 
Where the exception is to the ruling of the judge upon all the 
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evidence in the case, the whole •evidence must be made a part of 
the exception. 

Exceptions overruled. 

APPLETON, C. J., vVALTON, BARROWS, VmGIN and SYMONDS, 
JJ., concurred. 

HENRY Q. SAMPSON and another, in equity, 

vs. 

HATHERLY RANDALL and others. 

Sagadahoc. Opinion March 4, 1881. 

lVill. Income .for life, and perpetual -real estate, personal estate. Practice. 

The gift of the perpetual income of real estate is a gift of the fee ; a gift of the 
income for life is a gift of a life estate. 

The same rule applies to personal estate, and the donee for life has the actual 
possession of the property, unless the will otherwise provides. 

The court may require security from the donee for life, that the property shall 
be forthcoming, intact, at the expiration of the life estate, in a case of real 
danger. 

BILL IN EQUITY to obtain the construction of the following will: 

''Be it hereby known that I, Albion Q. Randall, of Bowdoin
ham, county of Sagadahoc and State of Maine, being of sound. 
mind, do hereby make my last will and testament. 

''Unto my mother, Lucy Randall, of Bowdoinham, I will and 
bequeathe the income of one-third of my property during her 
natural life. 

"Unto my sister, Sarah F. Mariner, I will and bequeathe the 
income of one-sixth of my property during her natural life and 
children forever. But should she have no children, then the 
money will go as described. 

''Unto my sister, Margaret White, of Richmond, I will and 
bequeathe the income of one-sixth of my property during her 
natural life. 

"Unto the children of Samuel w·. Randall, I will and bequeathe 
the income of one-tenth, in equal shares, to each during their 
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natural lives. To the towns of Bowdoinham and Richmond I 
will and bequeathe the perpetual income of one-tenth to each, 
to be used bJ: the selectmen in providing for poor aged people, 
as they in their kindness may from year to year devise. 

''To the son of Rewel, one hundred dollars I will and beque1the 
in consideration of their naming him for me. 

''Unto Louisa Small, daughter of Elizabeth Temple, I will and 
bequeathe the income of the remainder, during her natural life 
-the remainder being nearly one-thirtieth-at her decease the 
same to her child or children, and ~o on. At the decease of my 
mother, I will and bequeathe the income of one-sixth, being one
half whose income was bequeathed my mother, unto Harriet C. 
Ring, of Lubec, Maine, during her natural life. I will and 
bequeathe the income of the other sixth to Samuel W. Randall 
during his natural life, and at his death the income is to be divided 
in equal shares-to his children and theirs-perpetual. At the 
decease of Harriet C. Ring, if her mother be living, she shall 
receive tho same during her natural life. At the decease of both, 
the children of Rewell and Merrilla Webber, of Richmond, shall 
have the same income during their natural lives and their children 
in perpeaL . 

''Should in any of the contingent remainders herein named
there be any doubt as to the disposition of said remainder, it is 
my will that the general course of the law be followed. 

"I hereby appoint Henry Q. Sampson and Samuel W. Randall, 
both of Bowdoinham, Maine, to be my lawful administrators. 

SEAL. 

".Witnesses : Edward P. Bond. 
Albert H. Shedd. 
Leigh R. Worcester. 

Executed in Boston, December 21, 1877." 

A. Q. RANDALL." 

J. W. Spauldin,q and F. J. Buker, for the executors and for 
Samuel W. Randall, Ellen R. Randall; Samuel W. Randall as 
guardian ad, litem of Charles B. Randall, Annette A. Randall 
and Humphrey P;Randall; Reuel S. Webber, guardian ad litem 
of Quincy R. Webber and Dexter G. Webber; and for the town 
of Richmond. 
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W. T. Hall, for Hatherly Randall, Elizabeth Temple, Margaret 
White and Louisa Small. 

E. J. Millay, for Lucy Randall, Sarah F. Mariner and the 
town of Bowdoinham. 

Powers and Powers, for Mrs. J. Ring and Harriet C. Ring. 

WALTON, J. This is a suit in equity praying for the construc
tion of the will of Albion Q. Randall. The facts stated in the 
bill are to be taken as true. The first. question is whether all 
the provisions of the will can be sustained. They cannot. The 
testat'or has in some of the provisions attempted to create per
petuities. These provisions must of course be rejected. All 
the other provisions may be sustained. . The life estates which 
are certain to vest within a life or lives in being, apd twenty-one 
years and the period of gestation thereafter, are valid. ·what 
will become of the testator's property when all these life estates 
shall end is a question which in no way affects the executors and 
will not now he considered. The facts stated in the bill are not 
sufficiently full to enable us to do so. The application of a few 
well settled rules of law will determine the rights of the parties 
now before the court, and relieve the executors of all doubt as 
to the course to be pursued by them. 

I. Of the real estate. It is a settled rule of law that a gift of 
the income of real estate is a gift of the real estate itself. A 
gift of the income for life is the gift of a life estate. A gift of 
the perpetual income is a gift of the fee. The effect of this rule 
upon the will in question is obvious. Those to whom the testator 
has given the income for life will take a life estate, and those to 
whom he has given the perpetual income will take a fee-simple 
estate. The towns of Bowdoinham and Richmond will take fee
simple estates in trust for the purpose named in the will as tenants 
in common with the other owners. This is all ·which it is 
necessary to say of the testator's real estate. In support of the 
rule here stated, see Andrews v. Boyd, 5 Maine, 199; Butter
field v. Haskins, 33 Maine, 392; Earl v. Rowe, 35 Maine, 414. 

II. Of the personal estate. It is the duty of the executors to 
reduce the personal assets to money, and, after the payment of 
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the debts, if any, and the costs of administration, to distribute 
the residue among the immediate donees in the proportions 
named in the will. True, the testator has given the income only 
to the immediate donees, except a small legacy of a hundred 
dollars to a boy in consideration of his having been named for 
him. But the same rule applies to personal estate as to real 
estate, namely, the gift of the income is in contemplation of law 
equivalent to a gift of the property itself. If the gift is of the 
income for life the donee takes a life estate ; and if the gift is 
of the perpetual income, then the donee becomes the absolute 
owner of the property. So held in Stone v. 2Vm·th, 41 Maine, 
265. 

And the rule adopted in this State jg to allow the donee for 
life to have the actual possession of the property, unless the will 
otherwise provides. Starr v. 1llcEwan, 69 Maine, 334; WmTen · 
v. TVebb, 68 Maine, 133. 

It is said to have been at one time held that there could be no 
gift over of personal property ; that a gift for life made the 
donee the absolute owner of the property. But it is now settled 
both in England and in this country that personal property may 
be limited over by way of remainder, after the expiration of a 
life interest. And it was formerly held that the remainder-man 
might exact security from the donee for life that the property 
should be forthcoming intact at the expiration of the life estate. 
But that practice, says Chancellor Kent, has been overruled, and 
the modern practice is to require nothing more than an inventory 
of the property, although the court may still require security in 
a case of real danger and where the re1utions of the parties are · 
such as to render such a course expedient. 2 Kent's Com. 454. 
We think no security should be required in this case, except a 
receipt, to be filed in the probate office when the executors settle 
their final account. If the donees for life can have the use and 
possession, of their several shares of the testator's estate, it will 
be a substantial benefit to them; otherwise probably of very 
little benefit. If testators do not desire to have the remainders 
provided for in their wills thus endangered they can easily guard 
against the danger by the appointment of trustees, and declaring 
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that the income only shall be paid to the donees for life. Most 
wills creating remainders contain such provisions. The will now 
under consideration contains no such provision. 

The court is asked to ascertain and decree who the testator 
meant by the "son of Rewel," to whom he bequeathed a hundred 
dollars. There is no evidence before the court on which to 
found such a decree. The executors say they are informed and 
believe that Quincy Randall Webber, is the person intended; 
but mete information and belief is not evidence on which the 
court can act. But if no one else appears to claim the legacy, 
no reason is perceived why the executors may not safely pay it 
to the person named; or, if he is a minor, to his guardian. 

This is an amicable suit. All the parties appear to be equally 
desirous of obtaining the judgment of the court. No costs are, 
therefore, allowed to either of them. The executors may charge 
such expenses as have been necessarily incurred by them in the 
prosecution of the suit in their administration account, and the 
judge of probate will allow for such items and such amounts as 
he deems just and reasonable. 

Bill sustained, and a decree may 
be entered in accordance with the 
principles herein stated. 

APPLETON, C. J., DANFORTH, VIRGIN, PETERS and SYMONDS, 

JJ., concurred. 

VOL. LXXII. 8 
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CHARLES T. GRAY vs. MILES SIDELINGER. 

Knox. Opinion March 5, 1881. 

Pleadings. Declaration. 

In pers6nal actions the pleadings must allege the time, that is, the day, month, 
and year, when each traversable fact occurred. 

ON EXCEPTIO:N"S to the ruling of the court in overruling the 
defendant's demurrer. • 

The opinion states the case. 

H. Bliss~ Jr. for the plaintiff. 

There are two counts in the writ ; if either are good the 
demurrer cannot be sustained. Blanchard v. I--Ioxie, 34 Maine, 
377; Concord v. Delaney, 56 Maine, 201. 

It may have been better practice for the plaintiff to have more 
elaborately set forth his cause of action, but, as the person and 
case can be rightly understood, it is sufficient. Wood v. Decoster, 
66 Maine, 544. 

Rice and Hall, for the defendant. 

vV ALTON, J. This is nn action to recover damages for an 
alleged libel upon the plaintiff. The action is before the law 
court on demurrer to the plaintiff's declaration. The plaintiff 
says that the defendant wrote to the commissioner of pensions 
representing that the plaintiff was not injured in the service of 
the United States, whereby he was prevented from obtaining a 
pension ; but he has omitted to state when the supposed letter 
was written, or when it was sent to the commissioner; and this 
omission is urged as one ground for sustaining the demurrer. 
''In personal actions," says Mr. Stephen, "the pleadings must 
allege the time, that is, the day, month, and year, when each 
traversable fact oceurred." Stephen on Pleading, 292. And 
such is the adjudicated law of this State. Platt v. Jones, 59 
Maine, 232; Gilmore v. JJ:fathews, 67 Maine, 517. And see 1 
Chitty, 257. 

Exceptions sustained. 

APPLETON, C. J., BARROWS, DANFORTH, PETERS and SYMONDS, 
JJ., concurred. 
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JENETTE CARLTON vs. JOSEPH CARLTON. 

Kennebec. Opinion March 5, 1881. 

Married women. Divorce. 

A woman who is divorced can maintain a.n action against her former husband 
for personal services performed for him before their marriage. 

ON EXCEPTIONS from superior court, Kennebec .. 

Assnmpl'3it for personal services of plaintiff, performed prior to• 
the marriage of the plaintiff with defendant. 

A'.:ltion commenced snbseqnent to a divorce decreed upon libel 
of, the wife. Verdict for plaintiff. 

The presiding judge instructed the jury, that "if any just 
claim existed in favor of this plaintiff prior to the date of this 
marriage, if she then had any right to maintain an action to 
recover for her services for which she ha8 not been paid, at 
most the marriage only suspended the remedy or right of action .. 
After the bands of matrimony were dissolved the disability 
ari3ing from the marital relations necessarily ce~d, the right 
whieh ~he had before marriage was revived, and this action can. 
be maintained now, precisely as it might have been maintained 
before the marriage was contracted." To this instruction the· 
defendant excepted. 

Pillsbury and Potter, for the plaintiff, cited : Webster v. 
Webster, 58 Maine, 139; Blake v. Blake, 64 Maine, 177; Tunkg; 
v. Grover, 57 Maine, 586. 

S. and L. Titcomb, for the defendant. 

Marriage is a release at 'law of all contracts existing between, 
husband and wife before marriage. Boatwight v. Wingate,. 
Treadw. (S. C.) 521; Sniiley v. Smiley, 18 Ohio St. 543; .Abbott 
v. Winchester, 105 Mass. 115. 

Revised Statutes, c. 61, § 3 only authorizes a married 
1

woman 
. to maintain an action against a person other than her husband. 

Orowther v. Orowther, 55 Maine, 358; see .Abbott v . .Abbott, 67 
Maine, 306; Pittman v. Pittman, 4 Oreg. 298. 



• 

116 CARLTON V. CARLTON. 

WALTON, J. The question is whether a woman who is 
, divorced can maintain an action against her former husband for 
personal services performed for him before their marriage. We 
think she can. "A woman, having property, is not deprived of any 
part of it by her marriage." Such is the statute ]aw of this State. 
R. S., c. 61, § 2. The word ''property" includes choses in action 
as well as choses in posResRion. It includes money due as well 
a-s money possessed. It includes money due for personal services 
as well as mo_ney due for any thing else. In its broadest sense 
it includes every thing which goes to make up one's wealth or 
estate. We cannot doubt , hat this is the sense in which it is 
used in this statute. It follows, therefore, that a woman, by her 
marriage, can no more be deprived of money due to her than 
she can of money a,~tually poRse8sed by her, of money due from 
the man she marries no more than of money due from any one 
else. It may be that while the marriage relation subsists no 
action of any kind can be maintained by her against her husband. 
But when this relation ceases, this impediment is removed, and 
no reason is perceived why she can not then sue him as well as 

; any one else. We think she can. Webster v. Webster, 58 
Maine, 139 ;'Blake v. Blake, 64 Maine, 177. 

Exceptions overruled. 
Judgment on the verdict. 

APPLETON, C. J., BARRows,DANFORTH, PETERS and SYMONDS, 
. J J., concurred. 
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• 

THOMAS F. MILLETT vs. FANNY S. MILLETT, Administratrix 
on the estate of THOMAS MILLETT. 

Somerset. Opinion March 5, 1881. 

Executor and administrator - claim against. Demand for payment. 
Slat. 1872, c. 85. 

The claim against an executor or administrator presented as required by the 
stat. 1872, c. 85, need not be ~igned by the party making it, and the demand 
of payment need not be in writing. 

The claim must be in writing but the demand of payment may be oral. 

ON AGREED STA'.l.'EMENT OF FACTS. 

More than thirty days before suit was brought the plaintiff's 
attorney delivered to the defendant a bill, headed - '' Pittsfield, 
January 25th, 1876-EBtate of Thomas Millett to T. F. Millett, 
Dr." and containing sundry items all in the handwriting of the 
plaintiff's attorney and demanded payment of the amount claimed 
in the bill as attorney for the plaintiff. The plaintiff was not 
present, and the paper was not signed. 

If this was a sufficient presenting of claim and demand of 
payment the action is to stand for trial; if insufficient, judgment 
to be entered for defendant. 

J. B. Peakes, for the plaintiff. 

D. D. Stewart, for the defendant. 

WALTON, J. The act of 1872, 0. 85, -which declares that 
'' no action against an executor or administrator, . . . . on a claim 
against the estate, shal1 be maintained, ... unless such claim is first 
presented in writing, and payment demanded, at least thirty days 
before the adiou ii:; commenced, and within two years after notice 
is given by him o/ his appointment,"- being in derogation of the 
common law, must be strictly construed. Its burdens must not 
be extended by implication, unleBs the implication is clear and 
unmistakable. h ·will be noticed that the statute does not in 
express term..; require the" claim" to be signed. by the party mak
ing it. We think it does not by necessary implication. We 
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therefore hold that such claim need not be signed by the party 
making it. Nor c1oes the statute require that the demand of 
payment shall be jn writing. The t~ claim" must b0 in writing, 
but the demand of payment may be oral. vV e think the ~~ claim" 
in this case wa.3 legal in form, and that payment thereof was 
legally demanded. As agreed by the parties, 

The action is to stand for trial. 

APPLETON, C. J., BARROWS, DANFORTH, PETERS and SYMONDS, 

J J., concurred. 

ALBERT H. Dumm and another vs. JAMES C. GAGE, and trustees. 

Someroet. Opinion March 5, 1881. 

Woocl ancl barlc-me:asurernent of. RS., c. 41, § 2. 

R. S., c. 41, § 2, reqnirlug fire wood anrl hark to be measured hy a rworn 
measurer before it :i.R sold and delivered, unless othel'wise agreed to by the 
purchaser, does nvt apply to teimmi11gl" of lumber consisting of pie~es from 
one to two inches to one tu two fod 1'mg, when sold nncler a contract with 
the purchaser to take all that shrmld be made at the seller's mill at flt'Ly cents 
a cart-lvad. 

0N EXCEPTIONS. 

Assurnpsit for seventy-two loads of wood at fifty cents a load. 
The defendant, who was engaged in running a stationary 

engine, made a bargain with the plaintiff.~ to have all the trim
mings from the lumber sawed at plaintiffa' mill to use as fuel for 
the engine. The trimmings consiste,l of pieces of wood and 
bark of different small sizes from one or two inches up to from 
one to two feet in length, r.nd wa,;, known as refu~e wood. The 
bargain ·wa,3 that the defendant was to pay therefor -fifty cents a 

-cart-load. Nothing was said r~bout any r-mrvey of the same by 
either of the parties. 

The court ruled that the statute did not apply to wood of this 
description thu3 sold and received, so as to rmwent it recovery by 

-, the plaintiffs. 

Brown & I-Ioward, for the plaintiffs. 

S. S. Ohaprnan, for the defendant. 
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,VALTON, J. The R. S., c. 41, § 2, requires :fire wood and 
bark to be measured by a sworn measurer before it is sold and 
delivered, unless otherwise agreed to by the purchaser. The 
question is whether the 8fatute applies to the trimmings of lumber, 
consisting of pieces from one or two inches to one or two feet 
long, when sold under u contract with the purchaser to take all 
that should be made at the seller's mill at fifty cents a cart-load. 
We think not. Such a contract clearly implies an agreement on 
the part of the buyer to take the wood without the statute sur
vey. It is purchased by the cart-load and not by the cord. 
And, although the term used in the section cited is '' :fire wood," 
we cannot doubt that it means cord-wood of the usual. length, 
and the dimensions of which are described in the preeeding sec
tion of the EJtatute. It never could have been the intention of 
the legislature that chips or the trimmings of lumber, whfoh is 
sold by the load and not by the cord, should be surveyed. The 
judge so ruled at nisi prius, and we think the ruling was correct. 

Exceptions overruled. 

APPLETON, C. J., BARROWS, DANFORTH, PETERS and SYMONDS, 
J J. , concurred. 
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J. J. CARR and others vs. REBECCA C. BARTLETT. 

Waldo. Opinion March 7, 1881. 

Contract. Subscriptions in voluntary associations. 

The defendant, with others, signed an agreement to enter into an association 
for the purpose of erecting and operating a cheese factory, agreeing severally 
and individually to pay their regularly appointed building committee the sums 
set against their names; the building committee was chosen from the sub
scribers; the associates paid in their subscriptions ; the committee contracted 
for the erection of the building ; the money was expended and the common 
enterprise established, without any disclaimer or dissent of the defendant. 

Held, l. That the agreement was not binding while it remained wholly 
unexecuted; it was then inchoate and without consideration. 

2. That it became binding when liabilities were assumed and action taken 
under it; that a consideration was supplied thereby. 

3. That an action for defendant's subscription may be maintained in the 
name of the building committee ; the agreement makes them payees or 
promisees by description. 

4. That it is not a defence to the action, that the associates were afterwards 
incorporated for the purpose of carrying on the enterprise, whether the 
defendant was included or excluded, among the persons incorporated. If 
injured by the action of her associates, she has a remedy by action or suit in 
equity. 

5. That it is not a defence to this action, that the associates voted to release 
the defendant's subscription, the vote being without consideration, and 
having been reconsidered and annulled before acted upon. 

ON REPORT. 

Assumpsit by the building committee of a cheese factory asso
ciation in Montville to recover a subscription of twenty-five 
dollars made by the defendant upon the following agreement : 

''We, the undersigned, residents of the town of Montville and 
vicinity, hereby agree to enter into association for the purpose 
of erecting and operating a cheese factory, to be located within 
one-half mile of McFarland's corner in said town, and we severally 
and individually bind ourselves by these presents, on or before 
the first day of May, 1874, to pay to our regularly appointed 
building committee, the several sums set opposite our names, for 
the purpose of building and furnishing said factory. 
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'' And it is understood and agreed that when said fadory shall 
have been completed and opened for work, each member of the 
association is to patronize it by. delivering milk for one year in 
proportion to the number of cows set opposite our names. 

'' The manufactured product of said milk is to be sold by the 
regularly appointed agent of the association, and each member 
to receive his share of the sales in proportion to the quantity of 
milk delivered less than the cost of manufacturing, etc. the above 
not to be binding unless the sum of $2000 is subscribed." 

Signed by the defendant and others, the defendant putting 
down $25, and the total subscriptions being $2125. The factory 
was erected within the specified limits. 

The court to render such judgment as the law and evidence 
require. 

Wayland Knowlton, for the plaintiffs, cited : Babcock v. 
Wilson, 17 Maine, 372; Appleton v. Cha:se, 19 Maine, 74; 1 
Bouv. Law Diet. 331, Item 10; Story on Contr. § § 447, 449, 
453; Farmington Academy v. Allen, 14 Mass. 172; K. & P. 
R. R. Co. v. Jarvis, 34 Maine, 360; 4 U. S. Dig. 424, § 74. 

J. A. Lamson, for the defendant. Contended that this action 
could not be maintained by the2e plaintiffs, if at all ; that defend
ant's subscription was without consideration and that nothing was 
done under the agreement, but all the business was done after 
incorporating, .under charter from the legi~fature, granted in 
1874. Foxcmft Academy v. Favor, 4 Maine, 382; Richmond 
Factory Association v. Clarie, 61 Maine, 351. 

And if the defendant was ever liable to the corporation she 
had been released by a vote of the st~JC,kholders. 

PETERS, J. The defendant, with others, signed an agreement 
of association containing the following clarn,es : "We, the under
signed, residents of the town of Montville and. vicinity, hereby 
agree to enter into association for the purpose of erecting anu 
operating a cheese factory. . and we severally and in
dividually bind ourselves, by theee presents, on or before the 
first day of May, 1874, to pay to our regularly appointed build
ing committee the several sums set opposite our names for the 
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purpose of building and furnishing said factory. . The 
above not to be binding unlees the sum of $2000 is subscribed." 

This undertaking, while it remained inchoate and incomplete, 
wa,3 not binding upon the defendimt. It was without considera
tion. It was not a sufficient consideration that others joined in 
the same promise, relying upon her promise. Foxcroft Academy 
v. Favor, 4 Maine, 382; Cottage St. E. Church v. I-frndall, 
121 Mass. 528. The latter case is the subject of an instructive 
note, citing and discmssing a mass of authorities, in the Amer. 
Law Reg. (Phila.) Sept. No. 1877. 

At this stage of the undertaking the defendant could have 
withdrawn from it, or she could continue a party until the same 
became a completed agreement and hinding upon her. She took 
the latter course. The sub.3cription became completed. Her 
associates paid in their sub3criptions, made purchases and entered 
into contracts nece2sary for the consc.mmation of the common 
enterprise. She is prei-umed to have assented to all that was 
done. Those facto furnhhed a 8uflicient con~icleration for the 
liability which by her suh~cription she assumed. The authorities 
are agreed upon this point, us the cases cited and those to be 
cited clearly show. 

It is denied that the plaintiffs are competent parties to me for 
the subscdption. They are the regularly appointed building 
committee of the Fmbscribcrs. They are themselveH subscribers. 
In their name for the henefit of the HSRocfates they contracted for 
the erection of the factory. Under the agreement, they are the 
payees or promhme,3 by <leocription, in who.-;e names the sub
scriptions are collectible for the benefit of all concerned. They 
are the as8ociation by reprcsenfation. Therefore the objection 
is avoided, that sometimes i~ preBented in thi3 class of contracts, 
that the mutual promfae3 of suh8cribers do not afford a considerar
tion for n contract. with a third per~on, for a want of privity 
between the mbscribers and .::1unh person. Thompson v. Page, 
1 Mefo. 565; Ive.~ v. St~rUng, 6 Mete. 310; Fi.<.1her v. Ellis, 
3 Pick. 323; ·watkins v. Eames, fJ Cush. 537; Athol Music 
Hall v. Carey, 1l(j Mai::s. 471; Curry v. Rogers, 21 N. H. 
24 7. There can be no valid objection to a suit in the name of 
the plaintiffs for the benefit of themselves and associates. 
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It is further objected, that the property and busine~3 became 
absorbed into a corporation subdcquently formed. But this was 
after the defendant'.:, liability became fixed. It 6eems that all the 
sub~criber-, were incorporated into ::1 company with a corporate 
name, without any change in the purpot;eS of the H2~ociation or 
adding any liabilities to tho;_;:e before 1:i,3s:,nned. It gave them 
little more than ".a local habitation and a name." 1Vhether the 
defendant became there Ly legally a me.m her of the incorporated 
body or not, it is not a rea,3011 why her subs<·.ription cannot be 
enforced by the committee to whom the payment by the agree
ment was to be made. No right wn be taken from her. For 
any loe-s or inNry caui"ed by others .~he can eornwence nn aetion 
or resort to a remedy in equjty. Tl,,o,r,pson v. Page, supre,; 
Fisher v. Eilis, 811pra; 'llHr-:ck v. Prendt, 2 Gray, 420; 1Wachias 
Hotel Co. v. Coyle, 35 Maiue, 40f>. 

The corporation voted to release tho defendant from the pay
ment of her suh,cription. The vote wa::: without any considera
tion, und before the vote was aded upon it was recom1idered and 
annulled. That affords no defence to the aetion. 

Defendant defaulted. 

APPLETON, C. J., ,VALTON, DANFORTH, VrnmN and LIBBEY, 

JJ., concurred. 
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GEORGE JEWELL vs. ATWOOD w. HARDING. 

Waldo. Opinion Mar0h 7, 1881. 

Deed, equitable and legal. Real actions. Mesne profits. Demand. 

An instrument purporting to be a deeu, not under seal, will not operate as a 
dccla:-:ation of a dry, naked, or passive trust, such as will prevent a recovery 
for por:-isession in nH action at law by ~hP- trustee against the cestui que irust. 

Su<;:h an instrument is an equitable but not a legal deed. In equity the seller 
can be made to reform the deed. unless sufficfont cause is shown to excuse it. 

In a real action uy the equitable grantor aga~nst his grantee, mesne profits are 
not recoverable, the gral1te0 be1ug in possession, uy the permission of the 
grantor, without any agreement or expectltLion to lJnY rent. 

The action fOI' posses&iou is m::.intainable without a demand for possession. 
Commencing the suit is dem3nd enough. 

ON motion to set aside the verJict and exceptions. 

At the trial the defendant relied upon a deed from the plaintiff 
to him of the demanded premi.sea, executed and delivered 
Decerribec 9, 1873. The writ w~,., dated December 21, 1878. 
The plaintiff denied tlrn,t +,he in~trument was his deed, because, 
he ,5aid, ~t the time of the delivery there was no !!eal upon it. 
The deed wa-:- of the ordin~ry form of a warranty deed. 

The pre.~iding justice instrw:ted the jury as followfl: 
"The question for you to determine iR whether this deed, 

when it was deHvm ed to the defendant, - the first deed to Hard
ing,- had upon :tit seal. If it had, the plaintiff cannot recover. 
If it hu<l no1;, wh_y then, for the purpoee of this t;af\e, I instruct 
you, the phi:;ntiff muy ro(•Over without noti,ie. Then, if he re
cover3, ia::.li2mucl1 p.;; he 18 entitled to ren,:.: and profits, they might 
as well be isettJed now, Md for the purpo~e of this case I in.,truct 
you, he is entitled to ihe bad~ rents, that i-,, during these six 
year5." 

The verdict was for the phtintiff and the damages were asoe,:;sed 
at $448.80. 

The defendunt moved to oet adde .:he ven}ict and filed exeep
tionR to the forego1ng jn,:trmtions of the presiding jn.stice, and 
his exceptions state that he had commenced proJeeJings in equity 
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against the plaintiff and his wife to compel them to seal the deed 
above referred to. 

Don A. H. Powers, for the plaintiff, cited: 3 Wash. R. P. 
4th ed. 472. 

The 'provisions of R. S., c. 104, § 23, do not apply to this 
case. Here there was no agreement upon which assumpsit for 
use and oceupation can be maintained, and the plaintiff is deprived 
of a remedy if he cannot recover in this action. Larrabee v. 
Lumbert, 36 Muine, 440. 

R. W. Rogers, for the defendant. 

The deed for want of seal did not carry the legal title to the 
land but it did the right of possession. Clark v. Gellerson, 20 
Maine, 18. In equity he is the owner of the land itself. 

The contract and the acts of the parties in pursuance of it 
vested an equitable title in the defendant and the legal title re
mained in the plaintiff in trm~t for him. An instrument which is 
in form a deed but without a seal is a sufficient deelaration of a 
trust. Linscott v. Buck, 33 Maine, 530; Bragg v. Paulk, 42 
Maine, 502; Blake v. Oollins, 69 Maine, 156; Perkins v. 
Nichols, 11 Allen, 542; 2 Wash. R. P. 3d ed. 438,470; Perry 
on Trusts, § § 95, 168, 240; Paxon v. Pvlvey, 110 Mass. 392; 
2 Bouv. L. Diet. 615. And where the trust is a mere naked, 
passive one the trustee cannot maintain a writ of entry against 
the cestui que trust [ citing cases stated in the opinion. J 

In -Mississippi and Iowa it has been decided under similar cir
cumstane;es that an action like the one at bar cannot be main
tained. Tibeau v. Tibeau, 19 Mo. 78; Warren v. Orew, 2 
Iowa, 315. 

PETERS, J. The defendant claims title to the land in question 
by an instrument purporting to be a deed, not under seal. 

He contends that the instrument contains a declaration of a 
dry, naked or passive trust, such as will prevent a recovery for 
possession by the trustee against the cestui que trust. He relies 
upon the following cases: Warren v. Ireland, 29 Maine, 62; 
Sawyer v. Skowhegan, 57 Maine, 500; Ji''fench v. Patterson, 61 
Maine, 203. Blake v. Oollins, 69 Maine, 156. We do not 
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assent to the proposition. The doctrine of the cases cited is not 
admitted by many courts. It should be cautiously applied by 
ourselves. There was no de8.ign to declare such a trust. It was 
merely an attempt to tranefer a title by an uncompleted deed. 
The jmrchaGer has, at law, no right to possess and enjoy the 
property longer than the seller permits. If the point prevails, 
it virtually :1bolishes the distinction between sealed and unsealed 
instruments. I~ wae held in McLauyhlin v. Randall, 66 Maine, 
226, that land in thi:3 State cannot be conveyed by a written 
instrument wit~out tl; seal. The reason for requiring seals to 
deeds is forcibly stated in an early case in New York, thus : 
'' This venerable custom uf sealing, is a relic of ancient wisdom, 
and is not without its real use at this day. There is yet some 
degree of solemnity in this form of conveyance. A seal attracts 
attention, and excites caution in illiterate persons, and thereby 
operates as a security against fraud. If a man's freehold mjght 
be conveyed by a mere note in writing, he might more easily be 
imposed on, by prutmrin~ his i:dgnature to such a conveyance, 
when he really supposed he was signing a receipt, a promissory 
note, or a mere letter." Other reasons could be added. Prob
ably less errors occur in writing deeds than in other agreements, 
for the reason that the forms are so much followed and well 
known. Jackson v. Wood, 12 Johns. 73. 

The defendant is not without remedy. He has an equitable 
right. The instrument he claims under is in equity a deed. In 
equity, the seller can be made to reform the deed, unless sufficient 
cause can be shown to excuse it. lradsworth v. Wendell, 5 
Johns. Ch. 224. Jones Mort. (2d ed.) § 166, and cases there 
cited. 

The defendant, however, was not liable for mesne profits before 
he had notice by suit or otherwise to quit. He went into pos
session under an instrument which the parties at the time sup
posed to be a valid deed. It is a general rule, that where eject
ment lies mesne profits are recoverable. The rule does not 
always apply. There is a class of cases where a person is in 
possession of land by the consent or sufferance of the owner, 
who may at any moment enter and oust him ; but until that is 
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done the owner cannot have trespass for the occupation. The 
defendant went into possession by consent, without agreement 
or expectation to pay rent. In one ,~ense he became a diRseizor. 
Jewett v. Hussey, 70 Maine, 433. But the owner was disseized 
by his own consent. He put the <lefendant into possession, and 
went himself voluntarily out of posses~ion. There was no 
attempt to oust the defendant before the date of the writ. Mesne 
profits accruing after the date of the writ cannot be recovered in 
this action. Larrabee v. Lumbert, 3G Maine, 440. It is every 
where held that a claim for mesne profits is subject to equitable 
defenses. There are both equitable and technical reason~ why 
they are not recoverable in this suit. Larrabee v. Lumbert, 34 
Maine, 79; Patterson v. Stoddard, 47 Maine, 355; Shaw v. 
Mussey, 48 Maine, 24 7. 

No notice or demand prior to the action was necessary. Com
mencing the action is demand enough. 

Motion overruled. Exceptions sustained, 
so far as to allow judgment on the verdict 
for possession, without any recovery of 
mesne profits. 

APPLETON, C. J., WALTON, DANFORTH, VIRGIN, and LIBBEY, 

J J. , concurred. 
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VVILLIAM L. HAYFORD 

vs. 

OscAR P. CUNNINGHAM, Administrator of the estate of 
FREDERICK J. PARKER, deceased, and Schooner 

LADY OF THE OCEAN 

John Holyoke et al. vs. Same. 
Francis G. Genn vs. Same. 
Arthur D. Snowman vs. Same. 
David Brown vs. Same. 
N alrnm T. Hill vs. Same. 
William H. Genn et al. vs. Same. 
Oliver P. Dorr '1Js. Same. 
Austin Saunders vs. Same. 
Sewall B. Swazey et al. vs. Same. 
Thomas Trim vs. Same. 
William W. P.-::.r!rnr 'l'S. Same. 
Frederick Spofford vs. Same. 
George T. Allam by n,t (l,l. vs. Same. 
Alonzo Colby et als. vs. Same. 

Hancock. Opinion March 7, 1881. 

R. S., c. 91, § 7. Liens on vessels for repai-rs, how and when enforced. 
Jurisdiction of federal cou1·ts. 

To enforce the statutory lien for work and materials furnished in repairing 
vessels, does not require an [1,ttachment to be laid upon the vessel within four 
days after the plaintiff's work is done or his materials are furnished; it must 
be within four days after the whole work of repairing is completed; the 
repairs to be considered as completed when the work upon the vessel has 
been discontinued and has wholly ceased, although additional repairs might 
be necessary to fit the vessel for sea. 

For repairs put upon a foreign vessel, (a vessel out of the State or country 
where owned), the remedy in admiralty ever since the creation of the federal 
courts, has belonged exclusively in such courts; and the later rules and 
opinions of the Supreme Court of the United. States (although formerly 
otherwise) have established the policy of requiring that admiralty remedies 
for repairs upon domestic vessels shall belong exclusively to the same tribunals. 

ON REPORT. 

The opinion states the case. 

H. D. Hadlock, for the plaintiffs, upon the questions discussed 
in the opinion, cited: R. S., c. 91, § 7; The Kearsarge, 
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1 Ware, 552; Hull of a new ship, 2 vVare, 207; The Calistro, 2 
Ware, 45; Wooly v. The Peruvian, 3 ·ware 156; Bm·qiie 
Glauser, 2 Story, 445 ; Purrington v. Hull of a new sliip, 1 
Ware, 561 ; The Young Mechanic, 3 Ware, 58; The Young 
Mechanic, 2 Curt. 404; Platina, 3 Ware, 180. 

L.A. Emery, for the owners of the schooner Lady of the 
Ocean, upon the questions di-,cussed in the opinion, cited: 
.Bicknell v. Trickey, 34 Maine, 273; Scudder v. Balkarn, 40 
Maine, 291; Lynch v. Cronan, 6 Gray, 531; Frost v. Ilsley, 
54 M~ine, 351; Fuller v. Ni'ckerson, 69 Maine, 241; Calkin v. 
U. S. 3 Ct. of Claims, 297; Johnson v. Pike, 35 Maine, 291; · 
U. S. Constitution, Art. m, § 2; Judiciary Act, 1789, c. 20, § 
9; Hine v. Trevor, 4 Wall. 555; The Belfast, 7 vVall. 624; 
The General Smith, 4 Wheat. 438 ; The Lottawanna, 20 ""\Vall. 
219; Str. St. Lawrence, 1 Black, 522; Str. Petril v. Dumont, 
28 Ohio, 602; (}rawford v. Uaroline, 42 Cal. 469 ; Southern 
Dry Dock Co. v. Perry, 23 La. Ann. 39; The JVIoses Taylor, 
4 Wall. 411; TVeston v. Morse, 40 Wis. 455; 2 Pars. Mar. 
Law, 508, 640; 1 Whar. Ev. 339, Admiralty, Rule 12, 21 
Wall. 560; The Starlight, 103 Mass. 227 ; The Richard Busteed, 
100 Mass. 409; The Bee, l 1Vare Rep. 332. 

PETERS, J. These are in rem suits for labor and materials 
expended in repairing the schooner Lady of the Ocean. ""\Vhile 
the vessel was undergoing repairs, the owner failed, the work 
was discontinued, the owner soon afterwards died, and the vessel 
was laid up for more than a year, after the work was ended, 
before the suits were instituted. In the meantime the vessel was 
sold by the administrator of the owner to other parties. The 
statute gives a lien to workmen and material-men in repairing 
a vessel, to be enforced by attachment within four days after 
''the work has been completed." 

The owners contend that, to preserve the lien, the attachment 
must be within four days after the plaintiff's work is done, or 
after the plaintiff's materials are furnished. vVe think that is not 
the meaning of the statute. '' The wprk" does J1ot mean the 

VOL. LXXII. 9 
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plaintiff's share of the work, and cannot refer to materials fur
nished by him; but means all the work, the job of work, to be 
completed. This interpretation is the one most beneficial to all 
interests. It affords a definite period within which all lien 
attachments may be laid upon the vessel, and reqlliring none to 
be made at times that may interrupt the work before it is 
completed. 

The lien upon vessels for labor and materials in repairing them 
·was first given in the Revised Statutes of 1841. It was to 
continue for four days r~after the repairs have been completed." The 
statute now reads, ~~ after the work has been completed." The 
reason for the change of phraseology is evidently this : In the 
present statute the four days period for attachment extends to 
labor and materiah, in finishing a new vessel after launching, as 
·well as in repairing old -vessels. The word '' repairs" would be 
inappropriate to finishing a new vessel that had been launched, 
but the word '' work" may well apply to either finishing or repair
ing vessels. 

Still, we cannot agree with the plaintiffs in the position taken 
by them, that the work on this vessel was not done because all 
necessary repairs were not completed. Other repairs might be 
necessary to fully complete and equip the vessel ; but the work 
towards which the plaintiffs contributed was completed when 
work upon the vessel was discontinued. It matters not what 
may have been the cause of its suspension or termination. That 
work was done, it wholly ceased. There would be too much 
uncertainty in the other construction. Instead of four days, the 
duration of the lien might be limited only by the life of the 
vessel. She might r':fly upon the wings of the wind," and "dwell 
in the uttermost parts of the sea," and the encumbrance clings 
to her. No subsequent purchaser could ever surely know that 
his title was clear. Sheridan v . .Ireland, 66 Maine, 65, is a case 
that, upon this point, strongly resembles, and supports our con
clusion in, the case at bar. 

It may be profitable to notice another point taken by the 
defendants, although presenting a question which we- are not 
necessarily called upon to determine, in view of our decision of the 
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question already disposed of. The defendants ( owners of vessel) 
contend that the question before us is not a matter within State 
jurisdiction, but is of a maritime nature, cognizable exclusively 
in the admiralty courts of the United States. These are cases 
of repairs put upon a vessel at her home port, that is, in a port 
within the State where the vessel was owned. She was there
fore a domestic and in no sense a foreign vessel. For repairs 
upon a foreign vesssel, that is, a vessel out of the State or country 
where owned, there is no doubt, and never was any, that the. 
remedy, if sought for in admiralty, belongs exclusively in the 
courts of the United States. Still, our statute is a general one 
in its terms, conferring State jurisdiction in all cases of repairs. 
Whether jurisdiction to enforce in rem a statutory lien for repairs 

.upon a domestic vessel belongs to the State and United States 
courts concurrently, or to the one court in exclusion of the other, 
are questions that have passed through rather a remarkable 
alternation of opinion in the decisions of the Supreme Court -of· 
the United States. 

The reason of the federal courts taking exclusive admiralty 
jurisdiction in the case of foreign repairs, and at times disclaim-
ing it in the case of domestic repairs, is, that in the former case 
there is a purely maritime lien, and in the latter case the only 
lien existing must be local or statutory merely. The general 
maritime lien does not extend to domestic repairs ( or supplies), 
for the reason that a presumption exists in such cases that the 
credit is given to the owners and not to the vessel. But where, 
in the case of domestic repairs, a local lien is given by any 
custom of the port, or one is created by statute, then the pre
sumption arises that the credit is given to the vessel instead of to 
the owners. In such case, the lien, although not purely maritime, 
being of a maritime nature and pertaining to maritime affairs, 
the admiralty courts take cognizance of it. In the case of a 
domestic vessel, if the statute imposes a lien for repairs or 
supplies, the national courts execute it. The General Smith, 4 
Wheat. 438. 

For a long time the State and United States courts exercised 
jurisdiction concurrently, in suits or proceedings to enforce in 
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reni such liens as were created by the statutes of the different 
States. The practice allowed the federal courts to appropriate 
admiralty jurisdiction for the enforcement of liens arising in the 
building and construction of new vessels, as well as in repairing 
them or supplying them after built. Workmen and material-men, 
having a lien under the provisions of a State law, had their 
election to enforce it, either in a district court or a State court, 
and having made their election, the defendant had to follow them 
into the court chosen, and ,submit to the mode of proceeding and 
trial in that court. The maxim Qui prior est tenpore potior est 
jure prevailed. 

It began to be questioned, however, whether contracts per
taining merely to the construction of a vessel were in any sense 
maritime contracts, and the case of The People's Ferry Co.• 
v. Beers, 20 How. 393 put an end to the practice of allowing 

· admiralty jurisdiction in the federal courts to enforce statutory 
liens arising in the original construction of vessels. And now 
all contracts pertaining to the construction of vessels and finish
ing or furnishing them, either before or after launching, so as to 
put them in readiness to go to sea, are considered as land and 
not sea contracts, with which the· federal admiralty courts have 
nothing to do. Roach v. Chapman (The Capitol), 22 How. 
129. 

The efforts of the federal courts to get rid of jurisdiction to 
1€nforce State statutory liens did not rest there. They became 
perplexed with the difficulties which were encountered in enforc

.- ing in admiralty many of the provisions and conditions upon which 
the liens were based. Rule twelve in admiralty, changed in 1858, 
to take effect May 1, 1859, forbade all proceedings in rem for 
repairs put upon domestic ships, whether the local law gave a lien 
or not; leaving the in r-em remedy to be enforced in the courts of the 
States. Mr. Justice NELSON, in Maguire v. Oard, (The Goliah) 
21 Howard, 248, immediately after the publication of the new 

·rule, said, "We have determined to leave all those liens, depend
ing upon State laws, and not arising out of the maritime contract, 
·to be enforced by the State tribunals." The same disinclination 
to derive judicial competency or jurisdiction in admiralty from 



HAYFORD V. CUNNINGHAM. 133 

State grant was manifested by some of the federal judges in the 
lower courts. Merritt v. Sackett, 12 Law Rep. (Boston 1849) 
511; The Schooner Ooernine, 21 Idem, (1858) 343. This 
condition of things continued until 1872, when rule twelve in 
admiralty was again amended. See 1 Black, 530. 

After diverse experiences and many agitations of the subject, 
the highest judicial tribunal in the ]and seemed to resolve upon a 

different policy, and established in 1872 a new rule in the follow
ing words: ~~rn all suits by material men for supplies or repnirs, 
or other necessaries, the libellant may proceed against the ship 
and freight in rem, or against the master or owner in per·sonmn." 
In 1872 the doors of the district courts, which had been since 
1859 shut against suits like those now before us, were opened to 
them again. Since this date the opinion and feeling among the 
judges of the federal courts seem to he that their jurisdiction 
must be exclusive. The tendency of judicial opinion seems to 
be that the jurisdiction of the State court shall terminate where 
the national jurisdiction begins, and that there shall not be con
current jurisdiction in any questions of admiralty to be settled 
by process and proceedings in rem. It has been most emphati
cally asserted by the Supreme Court that a State cannot grant 
admiralty jurisdic6on to its own courts in any matter that comes 
within the jurisdiction of the district courts of the United States. 
The 1l1oses Taylor, 4 Wall. 411; The Hine v. Trevor, Id. 555; 
The Belfast, 7 Wall. 624; The Lottawana, 21 -wall. 558. The 
language of the latter case is direct and most sighificant. Mr. 
Justice BRADLEY there says: '' State laws cannot confer admiralty 
jurisdiction upon the State courts so as to enable them to proceed -
in rem for the enforcement of liens created by such State Ia,vs, 
for it is exclusively conferred upon the district courts of the 
United States." It is not in those cases denied that State courts 
may enforce such liens by common law remedies, or such 
remedies as are equivalent thereto. But it is not a remedy in 
the common law courts ·which is saved, hut a common law remedy; 
not such as a legislature may confer upon a common law court, 
but such as the common law itself (in 1789) was competent to 
give. It is clear enough that the processes in the cases before 
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us are admiralty processes and such as the common law was not 
competent to give. The suits are not against the defendant's 
interest in the vessel, but against the vessel itself. It matters 
not that a jury is allowable to try the cases. All the authorities 
agree in that. 

It will be noticed that the exact question now presented to us 
has not been determined by any direct adjudication of the Supreme 
Court of the United States. The necessary facts have not been 
before them. But they have distinctly announced their rule or 
policy of decision, and from all the indications we · may feel 
assured that, if opportunity offers, a more decisive declaration 
upon the subject will come. The doctrine of exclusive jurisdic
tion in the national courts has been strongly affirmed in the case 
of Terrill v. Schooner B. F. Woolsey, decided in U. S. C. C. 
(S. D. New York) in October, 1880, reported in The Reporter, 
vol. 10, p. 619. With the same view, several of the State 
courts have declined jurisdiction in cases like the present, 
although, before the late declarations of the Supreme Court, they 
had exercised such jurisdiction. The binding authority of the 
Supreme Court upon this question would not be denied by the 
State courts. Eel wards v. Elliott, 21 Wall. 532; In 1·e Eclit!t, 
11 Blatch. 451; The Cfrcassian, Idern, 4 72; Robert Fulton, 1 
Paine, (C. C.) 620; Dever v. T!te Hope, 42 Miss. 715; South
ern Dry Dock Co. v. T!te Perry, 23 La. An. 30; Jackson v. 
Propeller Kinnie, 8 Am. Law. Reg. (N. S.) 470; 11/wphy v. 
Mobile Co. 49 Ala. 43G; Crawford v. Bark Caroline Reed, 
42 Cal. 471; Cavencler v. Fanny Barker, 40 Mo. 235; .. Wyatt 
v. Stackley, 29 Ired. 279; Campbell v. Sher1nan, 35 .. Wis. 
103; Weston v. Mon~e, 40 Wis. 455; Stemnboat General 
Buell v. Long, 18 Ohio St. 521; Foster v. Busteed, 100 Mass. 
409; T!te Josephine, 39 N. Y. 19; Sheppard v. Steele, 43 N. 
Y. 52; Brookman v . .Eimnrill, Icl. 554; Happy v. 11/osher, 48 
Id. 313; Ii~ing v. Greenway, 71 N. Y. 417; Wilson v. Law
rence, 82 N. Y. 409. Several learned and instructive articles 
in the Law Reviews cast light upon the question. 5 
Amer. Law Rev. 581; 7 Am. Law Rev. 1; 9 Am. Law Rev. 
· 638; 14 Am. Law Reg. N. S. 593. The foregoing authorities 
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indicate the present condition of judicial sentiment and opinion 
upon the question. We do not authoritatively determine the 
question for ourselves, inasmuch as we pla9e the decision of the 
present cases upon grounds superseding the necessity. The great 
practical importance of the question leads us to discuss it as we 
have. 

Entry in each case to be : Judgnient 
against the vessel denied; one bill 
of costs to the owners of vessel, 
to be apportioned against the 
plaintiffs in all the cases submitted. 

APPLETON, C. J., vVALTON, DANFORTH, VIRGIN, and LIBBEY, 

J J., concurred. 

VVILLIAM ROLLINS vs. RICHARD C. MooDY and another. 

Kennebec. Opinion March 8, 1881. 

R. S., c. 94, § 2. Tenancy at will. Liability of tenant for rent, how termJnated. 

In this state, a tenancy at will can be determined by either party by thirty 
days' notice in writing for that purpose given to the other party, and not 
otherwise except by mutual coment. 

Where a tenant without written notice, or the consent of the landlord, aban
dons the possession of premises verbally leased to him, his liability for rent 
continues for whatever period may elapse before the tenancy becomes term
inated by written notice, or until possession of the premises may be accepted 
by the landlord. 

ExcEPTIONS from superior court, Kennebec. 

The facts sufficiently appear in the opinion. 

H. 8. Webster, for the plaintiff. 

Henry Farrington, for the defendants. 

R. S., c. 94, § 2, provides that ' 1 all tenancies at wi1l may be 
determined by either party by thirty days' notice in writing for 
that purpose given to the other party, and not otherwise except 
by mutual consent." Under this .statute, for how long a time, 
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is a tenant at will, liable to pay rent for premises he has vacated 
and given up to his landlord, simply because his notice to the 
landlord was verbal and not in writing? 

The defendants contend, if no time was :fixed by the parties, 
at which rent should be payable, that they are liable to pay rent 
only for thirty days after the plaintiff° had notice that they had 
vacated his store. 

That if it is inferable from the facts stated in the exceptions, 
that they were to pay the rent semi-annually, then that they are 
liable to pay rent for the succeeding term of six months after 
th'ey vacated at the end of the third term or eighteen months and 
no more. 

But for the words '' and not otherwise except by mutual con
sent" in the present statute, it would be easy to determine this 
case by Withers v Larrabee, 48 Maine, 570, in which it was 
held in a similar case under R. S., 1841, c. 95, § 19, and the 
rent was payable quarterly, that the tenant who quit without giv
ing tho statute notice in writing, was liable to pay rent for the 
succeeding quarter and no more. 

That statute was precisely like our present statute, except
ing the length of notice required and {he words '' and not other
wise except by mutual consent." 

In Whitney v. Gordon, I Cush. 266, - under a statute pre
cisely like the provision in the statutes of 1841- a case in which 
rent was payable quarterly and the tenant left at the end of a 
quarter, without giving the statute notice, it was held that the 
tenant was liable, prinia facie, for the second quarter. 

The same doctrine was held in Walker v. Furbush, 11 Cush. 
366; 2 Allen, 105, and 108 Mass. 553, and in no case in Maine or 
Massachusetts has a different rule been adopted under the statutes 
referred to. · 

In Wilson v. Prescott et al. 62 Maine, 115, it was held that 
"the expiration of the thirty days' notice must be coincident in 
point of time with a pay day of rent." Oa.nieron v. Little, 62 
Maine, 550; Robinson v. Deering, 56 Maine, 357; Goodenow v. 
Allen, 68 Maine, 308. 

In Esty v. Baker, 50 Maine, 333, and Young v. Young, 36 
Maine, 133, it was held that tenancies at will by the common law, 
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Qould be determined at the will of either party without notice, 
while a tenancy at will by statute, could only be determined by 
notice. It seems, therefore, a reasonable inference that the leg
islature intended by the words '' and not otherwise except by 
mutual consent" to include all tenancies at will whether by the 
common law or by statute and to supersede all the common law 
methods of terminating tenancies at will. Cunningham v. 
Horton, 57 Maine, 420. That this was the· intention of the leg
islature rather than to make a different rule as to the liability of 
tenants, than that adopted in Withers v. Larrabee, supra. 

While it is easy to see that such may be the effect of these 
words, it is difficult to see how and why the tenant's liability for 
rent should be any different under the present statute than under 
the provisions of R. S., 1841, to which reference has been made. 

PETERS, J. The parties agreed upon a verbal lease of a store 
for five years. This created only a tenancy at will. Under our 

_ statute, such a tenancy can be determined by either party "by 
thirty days' notice in writing for that purpose given to the other 
party, and not otherwise except by mutual consent." 

After occupying a year and a half, without giving any written 
notice at all, the defendants abandoned the store, leaving it un
occupied for two years. The plaintiff knew of the abandon
ment and refused to accept possession. The, rent was payable 
half yearly. The action is to recover, among other claims, for 
the use and occupation of the store for those two years. 

The defendants contend that their liability for rent is limited 
to the period at the expfration of which they could have sur
rendered the store had written notice been given; that thirty 
days' notice could have been served during the first six months 
terminating the tenancy at the end of the six months ; and that 
therefore six months' rent only can be recovered. The argument 
is, that the notice required is of an intention to terminate the . 
tenancy, and not a notice of the fact that the tenancy has been 
terminated; that the object of notice would be to inform the 
landlord when the premises would revert to him, so that he may 
have a reasonable opportunity to relet them; and that no such 
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notice could be necessary where the landlord has had actual 
knowledge that his store had been abandoned to him. 

If this action were one for damages for an abandonment of the 
premises without notice, the argument would be good. A tenant 
at will, evicted by his landlord without notice, may recover 
damages for being deprived of the use of the premises for such 
term as he was entitled to occupy before his tenancy could be 
legally terminated. The same rule applies conversely, when the 
landlord sues for damages instead of rent. Ashley v. TVarner, 
11 Gray, 43; Sedg. on Dam. (7th ed.) 1 vol. 391. But either 
side can avoid being subjected to such a rule of damages. The 
tenant can resist an eviction without notice and hold his posses
sion, and the landlord can refuse to accept the possession when 
without notice it is attempted to be thrown upon him. So here, 
the landlord refusing to take possession, the tenancy did not 
become terminated at the end of the six months, and could not 
be until notice was given. It is not pretended that the tenancy 
could expire before the end of the first six months. ·why at the 
end of any term of six months? The fonger the postponement 
of notice the longer the lease. The landlord could never drive 
the tenant from the premises without notice. But the rights of 
the parties are reciprocal. If the landlord, ( as the relation is 
described by authors) tacitly renews his verbal lease at the end 
of every pay day hy an omission to ·serve notice to quit before 
that time, so does the tenant tacitly renew his promise from pay 
day to pay day as long as he neglects to give the notice required 
of him. Until notice given, the tenant is conclusively presumed 
to control the possession whether he actually occupies or not. 
"It is an occupation which he could have had, had he not volun
tarily abstained from it." Whitehead v. Olijfo1·d, 5 Taunt. 
518. The tenants in this case could have resumed possession at 
any time before their abandonment of the store was accepted by 
the landlord. 

vVe have seen no case where the precise point involved here 
has been distinctly raised and judicially determined, unless it is 
so in Withers v. Larrabee, 48 Maine, 570, cited and relied upon 
by the defendants. That case seems to decide that only one 

• 
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quarter's rent was recoverable, where two were sued for under 
circumstances like those existing in the case at bar. The ques
tion was not discussed at all in that case, and the result seems to 
have been taken as admitted, upon the settlement of the other 
questions that received the attention of the court. 

The Massachusetts cases relied upon do not help the defend
ants. TVhitney v. Gordon, 1 Cush. 266, decides that one 
quarter's rent was recoverable; but only one was sued for. In 
Walker v. Furbush, 11 Cush. 366, only one quarter's rent was 
sued for. Batchelder v. Batchelder, 2 Allen, 105, was a similar 
case with a similar result, METCALF, J. putting the case upon 
the principle that "the tenant was liable for the stipulated rent 
until he had given to the plaintiff the statute notice of an intention 
to quit." The hooks contain many declarations of a general 
character which support the principle which the case before us 
depends upon. Redpath v. Roberts, 3 Esp. 225; Barlow v. 
Wainwright, 22 Vt. 88; ~Hall v. Western Transportation Co. 
34 N. Y. 291; Wheaton's Selwyn, N. P. 521; Taylor's Land 
and Ten. § § 641, 64 7 ; 1 Wash. Real Prop. ; Estates at Will. 

In Pergsley v. Aikin, 1 Kernan, 494, it is said, alluding to 
cases cited in the opinion, ii The doctrine of these authorities, 
when analyzed, amounts to this: that when a tenancy from year 
to year is created by the parties, it continues until terminated by 
a legal notice. The estate does not depend upon a continuance 
of the possession; for the tenant cannot put an end to the tenancy, 
or his liability for rent, by withdrawing- from the occupation of 
the premises. The notice is a condition of the contract, in the 
language of the authorities, arising out of it, which must be 
complied with, in orderto absolve him from furtherresponsibility." 
The defendants by an abandonment of the possession without the 
statutory notice violated their agreement, but did not terminate 
the tenancy. Wood v. Wilcox, 1 Denio, 37. The rulings were 
more favorable to the defendants than they were entitled to. 

Exceptions overruled. 

APPLETON, C. J., vVALTON, BARROWS, DANFORTH and 
SYMONDS, JJ., concurred. 
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140 ROBINSON V. RING. 

DANIEL 1V. ROBINSON, petitioner, 

vs. 

SAMUEL H. RING, administrator on the estate of FRANCIS B. RrNG. 

Sagadahoc. Opinion March 9, 1881. 

Admfaistration. Gift. Deposit in Savings Bank. 

Notwithstanding there has been a final accounting by the administrator and 
decree of distribution; still, upon ascertaining that there are outstanding 
debts due the estate and collectible, the probate court may open the admin
istration and order further proceedings. 

Where A. deposited money in a savings bank in the name of B. without a 
declaration of trust at the time, or subsequently, and retained the deposit 
book in his possession until his death; IIeld, 

That, in the absence of proof of any act or declaration under the pressure of 
immediate or impending death, or of proof of any delivery, or intent to give, 
the deposit in the bank in Il.'s name belonged to A.'s estate, and not to B. 

ON REPORT. 

Appeal from decree of judge of probate. 
At the July term, 1877, of the probate court, the defendant 

was appointed administrator. He filed his final account at the 
September term, it was allowed at the October term, and the, 
order of distribution issued at the November term, 1877, and the 
same was returned and ordered recorded at the February term, 
1878. This petitioner received and receipted for, upon the order 
of distribution, his distributive share. 

(Petition.) 

To the Hon. Judge of Probate for Sagadahoc County : 
Whereas, Samuel H. Ring was appointed administrator on the 

estate of F. B. Ring, deceased, late of Richmond, Maine, and 
has pretended to settle a final account ; and whereas, Stillman 
H. Ring has received from the savings bank: where it was depos
ited the sum of thirteen hundred dollars ($1300,) deposited in 
said bank: by F. B. Ring, in the name of said Stillman II. Ring, 
which sum formed and does form a part of the estate of the 
deceased, F. B. Ring; and whereas, this sum of thirteen hundred 
dollars has not been accounted for in the administrator's account, 
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I, Daniel "\V. Robinson, one of the legal heirs of the said F. B. 
Ring, humbly petition that the t-Jaid administrator may be ordered 
to account for the same and make legal distribution thereof and 
for such further orders and decree as to your honor shall seem 
meet. 

And thus in duty bound your petitioner will ever pray. 
Daniel W. Robinson, petitioner, 

Nephew and sole representative of deceased 
sister of F. B. Ring. 

(Decree.) 

State of Maine, Sagadahoc ss. At a probate court holden at 
Bath, within and for said county on the first Tuesday of November 
in the year of our Lord one thousand eight hundred and seventy 
nine: 

Upon the foregoing petition and upon full hearing of the parties 
thereon, it appearing to the court, that at the time of the decease 
of the said Francis B. Ring, he, the said Francis, had the sum of 
thirteen hundred dollars in the Richmond savings bank, which 
said sum, he, the said Francis, had in his lifetime deposited in 
said bank to the apparent and nominal credit of one Stillman H. 
Ring, and which sum was, nevertheless, the money of the said 
Francis at the time of his decease, and parcel of the assets 
belonging to his estate ; and it further appearing that the same 
was not and is not embraced in the inventory of the said estate 
to this court by the said administrator returned, and that the 
same has not in any way been charged to the said administrator, 
or otherwise by him accounted for ; 

It is ordered and decreed : 
That the said administrator account for the said money and for 

any interest, income or accumulation thereon accruing, or which 
may accrue or ought to have accrued to, or upon the same, and that 
the said administrator present a further account of his adminis
tration of the said estate at the next regular session of this court 
for settlement, and such further proceedings as to the same, 
may lawfully appertain, and therein charge himself with said 
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money and increment thereof, which has or ought to have accrued 
to or upon the same. 

vV. GILBERT, Judge. 

Other facts stated in the opinion. 

Daniel W. Robinson, petitioner, pro se. 

J. W. Spaulding and F. J. Buker, for the respondent. 

The estate has been fully administered upon. The business 
was all regularly and publicly transacted, and at a time when all 
the facts relating to the $1300 were known. All the witnesses 
appear to have known of the gift from the deceased to his brother, 
Stillman. The petition does not allege, and the petitioner does 
not attempt to prove that he had n9t full know ledge of all the 
facts in relation to the $1300 gift at the time of the settlement 
of the administrator's final account. His remedy was by appeal 
from the decree allowing that account. He ought not to be 
permitted to stand by and see the final account settled, and take 
his distributive share, and nearly two years afterwards drag the 
administrator into court to account for money which never came 
to his hands. Harlow v. Harlow, 65 Maine, 448; Parcher v. 
Bussell, 11 Cush. 107. 

The $1300 deposited by the deceased in the savings bank 
was not a part of the estate, but was the property of Stillman 
H. Ring. Dresser v. Dresser, 46 Maine, 67; Carleton v. Love
joy, 54 Maine, 44 7; Hill v. Stevenson, 63 Maine, 367; 
Tillinghast v. TVlteaton, 8 R. I. 536; Camp's Appeal, 36 Conn. 
88 ; 1Jfillspaugh v ." Putnarn, l 6 Abbott (N. Y.) 380 ; Minor v. 
Rogers, 40 Conn. 512; Gardner v . . Merritt, 32 Md. 78; Ray 
v. Simmons, 11 R. I. 266; Ii~errigan v. Rautigan, 43 Conn. 
17; Blanchard v. Sheldon, 43 Vt. 512; Davis v. Ney, 125 
Mass. 590; J.11artin v. Funlc, 18 Alb. Law J. (N. Y.) 451; 
Blasdell v. Locke, 52 N. H. 238; Boward v. Savings Bank, 
40 Vt. 597. 

The facts in the case last cited are reported as follows : A. 
deposited money in the bank to the credit of B. but retained 
the deposit book. B. died without knowledge of the intended 
gift and shortly after A. died without ever having asserted any 
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right to the money, nor made any effort to recall the gift. It 
was held to be a completed gift. 

The decree made by the judge of probate in this case can only 
work a great hardship upon this respondent who honestly admin
istered upon the estate that came to his hands. When he was 
appointed administrator the money had been drawn from the bank 
by Stillman H. Ring, and, if a part of the estate, it was then in 
the nature of a claim against Stillman H. Ring, and should be 
inventoried as such. And that is what should he done now, and 
that should have been the decree, if it was a part of the ~state 
and anything can be done under this petition. 

APPLETON, C. J. This is an appeal from a decree of the judge 
of probate ordering that the defendant account for and distribute 
among the heirs of Francis B. Ring the sum of thirteen hundred 
dollars, belonging to that estate but not included in the inventory 
of the same. 

Notwithstanding there has been a settlement of the final account 
of an administrator, still upon ascertaining that there are out
standing debts due the estate and collectible, the probate court 
may open the administration and order further proceedings. 
'' Even after final accounting and di_stributing, an executor still 
continues to be a trustee." Paff v. ll'inney, l Bradf. 1. 

The question presented is whether there are such debts due the 
estate, which have not been accounted for and which may be 
collected. 

It seems that Francis B. Ring, having deposited in the Rich
mond savings bank the sum of $2000, the bank refused to receive 
a further deposit in his name ; that he then made a deposit of 
three hundred dollars in the name of his brother, Stillman H. 
Ring ; that he continued depositing in his name until the sum 
amounted to thirteen hundred dollars ; that during all this time 
he retained the deposit book in his possession ; and that at the 
time of his death it was found among his papers. There is no 
evidence of any delivery of the same to the brother. At one 
time when Stillman H. Ring and his brother were looking over 
the papers of the deceased, he had this book in his hands and 
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asked his brother if he should keep it, to which the reply was, 
"No, not now, I will keep it." 

No trust was declared when the deposits were made and there 
is no satisfactory evidence- of any subsequent declaration of trust. 
Stillman H. Ring no where testifies that the deceased ever gave 
the deposit book to him. 

This is manifestly not a gift causa mortis, for there is no 
evidence of any act or declaration under the pressure of' immedi
ate or impending death or of any delivery Grymes v. IIone, 49 
N. Y. 17; Gase v. Dennison, 9 R. I. 88. 

To constitute a valid gift inter vivas the giver must part with 
all present and future dominion over the property given. He 
cannot give it and at the same time retain the ownership of it. 
There must be a delivery to the donee. Carleton v. Lovejoy, 54 
Maine, 446. Here was no delivery as such. There is no act shown 
to have been done to pass the title. Brabrook v. Boston Five 
Gents Savings Bank, 104 Mass. 228. In Ifill v. Stevenson, 63 
Maine, 367 a delivery of' a savings bank book with intent to give the 
donee the deposits represented thereby, ,vas held a good delivery 
to constitute a complete gift of such deposits, but here there is 
the absence of proof of any delivery or intent to give. There 
must be an intention to give and this must be carried into effect 
by an actual delivery. Taylor v. Pfre Department of New 
Yodc, 1 Edw. Ch. 294. 

In all the cases cited there was a delivery or a declaration that 
the deposits were in trust as in 11linor v. Rogers, 40 Conn. 513, 
when shortly after the time of making the deposits, the depositor 
stated that the deposits were for the boy in whose name they 
were made by her, as trustee, and the court found it was a com
plete gift at the time of the deposit. In I1errigan v. Raut(qan, 
43 Conn. 17, the deposit was made by the depositor as guardian 
for the niece, whose name tlie deposit was made and at the same 
time the declaration was made that it was for her. In Davis v. 
Ney, 125 Mass. 590, there was a delivery and assignment which 
the court held a valid gift. In Blasdell v. Locke, 52 N. H. 
238, the deposit when made was intended as a gift and subsequently 
the donee was informed of such intention, and the court enforced 
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the trust upon which the deposit was made. In Tillinghast v. 
lYheaton, 8 R. I. 53G, the gift was of one in extreniis, and was 

accompanied with a delivery of the savings bank pass book. 
Without going more fully into an examination of the authorities, 

I the evidence fails to satisfy us that there was any intention to 
give, any delivery to, or any trust created in favor of, Stillman H. 
Ring. 

Decree affirmed. 

"\VALTON, BARROWS, DANFORTH, PETERS and SYMONDS, JJ., 
concurred. 

RICHARD STUART, Executor of the will of DANIEL C. BERRY, 
and another, in equity, vs. ELLIOT "\VALKER, 

Administrator on the estate of MARY STRA w, and others. 

Penobscot. Opinion March 9, 1881. 

Will. Devise. Life-estate-with power of disposal. 

Where a testator devises an estate in general terms, without specifying the 
nature of the estate, and gives the clevisee a power of disposition of the 
property, providing a limitation over; if the power of disposal is uncondi
tional, the devisee takes a fee; if conditioned upon some certain event or 
purpos~ he takes a life estate only. 

Where an estate is devised to a person expressly for life, with a power of dis
posal qualified or unqualified, the clevisee takes an estate for life only, with 
a power to dispose of the reversion; the express limitation for life, controls 
the operation of the power, and prevents it from enlarging the estate to a 
fee; to this rule, however, there is an exception sometimes, in the case of a 
bequest of perishable things, of which the use consists in the consumption. 

The testator made a devise and bequest, (discarding redundant words) run
ning thus : '' I devise and bequeath to my wife the rest of my estate, real 
and personal, with the right to use, sell or otherwise dispose of the same, 
and the income and increase thereof, according to her own will and pleasure, 
during her lifetime. And so much of said estate, with the increase, income 
and proceeds thereof as may remain unexpended and undisposed of by her 
at her decease, I give," etc. 

VOL. LXXII. 10 
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Held: This devise gives, in express terms, an estate to the wife, limited to 
her lifetime, not to be extended by any implication arising from the power 
of disposal annexed; the words, 'during her lifetime,' qualifying all the pre
vious clauses of the devise. 

Held, also: That the estate devised, with its income, increase and proceeds, 
real and personal, into whatever form converted or appropriated, so far as 
the same can be traced and identified, which remained unexpended by the • 
wife at her death, should be surrendered, conveyed and paid over to those 
persons who were secondarily entitled to the estate under the will. 

DEMURRER to hill in equity. 

The bill sets out that Daniel C. Berry made a will September 
15, 1873, containing the devises stated in the opinion. After his 
death, his will was duly probated and allowed, and the plaintiffs 
and the widow, Mary Berry, were appointed executors at the 
November term, 1873. In 1875, Mary Berry married Love 
Straw, with whom she lived until July 5, 1878, when she died 
intestate and childless, and Elliot Walker was duly appointed 
administrator on her estate. The other defendants are the sur
viving husband and heirs of Mary Straw. 

And the bill further shows that the questions and controversies 
which have arisen are mainly, if not wholly, embraced in the 
following propositions : 

First. What was the nature of the estate which Mary Berry 
took under the will of Daniel C. Berry? 

Second. "Who are entitled under the provisions of said will and 
acts of said Mary Straw and facts' above stated, to have and hold 
the estate, real and personal, as above named. Whether the 
heirs and representatives of said Mary Straw, or the heirs of said 
Frances L. Sargent and devisees, under fourth clause of said 
will? 

Third. To whom is the administrator of the estate of Mary 
Straw to account for personal property remaining in his hands 
upon settlement of his account? 

Wilson and Woodward, for the plaintiffs, after commenting 
upon, Ramsdell v. Ramsdell, 21 Maine, 288; Pickering v. 
Langdon, 22 Maine, 413; Constantine v. Constantine, 6 Ves. 
101; Jones v. Bacon, 68 Maine, 34; Jones v. Leeman, 69 
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Maine, 489; Bacon v. Woodward, 12 Gray, 376; Gifford v. 
Choate, 100 Mass. 343; Hale v. Marsh, Id. 468, cited: Shaw 
v. Hussey, 41 Maine, 495; Fox v. Rwnery, 68 Maine, 121; 
Warren v. Webb, Idem, 133; Srnith v. Snow, 123 Mass. 323; 
Burleigh v. Clough, 52 N. H. 267; Jackson v. Robins, 16 
Johns. 537; Srmi'th v. Bell, 6 Pet. 68; 4 Kent's Com. Holmes' 
ed. 202; Blanchard v. Blanchard, 1 Allen, 223; Le]Warclwnt 
v. Le.1_Warcltant, 18 L. R. Eq. Cas. 414; R. S., c. 74, § 16. 

Chas. P. Stetson and E. Walke1·, for the defendants. 

It is well settled that when an estate is devised with an abso-
lute power of dispogal,; the devise over of what may remain is, 
void. Jones v. Bacon, 68 Maine, 34. 

The exception to this rule is, ii where a life-estate only is clear-. 
ly given to the first taker, with an express power on a certain 
event or for a certain purpose to dispose of the property, the 
life-estate is not by such a power enlarged to a fee or absolute 
right, and the devise over will be good." 

vV e think that a careful examination of the will, will show that. 
Mary Berry took an estate in fee in the real property, and the· 
personal, absolutely; that the devise over is inoperative, a1td, 
that our case is like the cases of Rmnsdell v. Ranisdell, 21 
Maine, 288; Jones v. Bacon, and the cases in the 100 Mass. 
there cited. Grossman v. Field, 119 Mass. 170; Gleason v. 
Fayerweather, 4 Gray, 348. 

He gives to her unlimited power to dispose of same, power· 
without restraint, and freedom of choice and action 'without quali-• 
fication, and makes no distinction between the real and personal; 
estate. There could be no more complete ownership of property, 
than what results from undisturbed and undisputed possession 
united with an acknowledged and undisputed power and right of· 
its absolute disposal. Bacon v. U'oodward, 12 Gray, 376. 

Do the words, ii during her life," restrict her estate to a life-· 
estate? 

The test usually applied in such cases is whether or not the 
first taker has the right and absolute power of disposal. If he· 
has, it is construed to be an unqualified gift to him, and the 
devise over will be void. Parnell v. Parnell, L. R. 9 Ch. Div~ 
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96; Breton v. Moclcett, Idern, 95 ; 2 Washburn, 670; Second 
Rejor1ned Church v. Disbrow, 52 Penn. St. 219; Stevens v. 
Winship, I Pick. 318; Hale v. Marsh, 100 Mass.; Gleason v. 
Fayerweather, 4 Gray, 348; Rmnsdell v. Ramsdell, 21 Maine. 
See also, Fox v. Rimiery, 68 Maine, page 128; and Watlcins v. 
Watlcins, 3 Mc. & G. 622; Perry v. Merritt, L. R. 18 Eq. 
Cases, 152; Henderson v. Cross, 29 Beas. 216. 

The case of Burleigh v. Clough, 52 N. H. 267, which the 
complainants rely upon, differs very materially in the language 
of the will from our case ; there '' the use and disposal", only, for 
life of the wife, is given. 

In Sniith v. Bell, 6 Peters, 68, (commented on in Gifford v. 
Choate, 100 Mass. page 346,) and in Brant v. Virginia Coal 
& Iron Co. 3 Otto, 326, it was held that the right of disposal 
only extended to the life-estate. 

PETERS, J. A testator makes the following devise: ''l give, 
devise, and bequeath unto my wife, Mary Berry, all the rest and 
residue of my estate, real and personal, of what kind soever and 
wherever situate, with the right to use, occupy, lease, exchange, 
;,ell or otherwise dispose of the same, and the increase and income 
thereof, according to her own will and pleasure during her life
time. Meaning and intending hereby that the said Mary Berry 
during her lifetime shall have the absolute right, power, and 

. authority to use and dispose of, by sale or otherwise, all said 
• devised estate, real and personal, for her own support, and for 
. any and all other purposes to which she may choose to appro
. priate it. 

· '' And so much of said estate so devised to my said wife, together 
· with the increase, income and proceeds thereof, as may remain 
unexpended and undisposed of by her at her decease, I give, 
,devise, and bequeath unto the said Frances L. Sargent, her heirs 
.and assigns forever, if she shall be then living; and if not living, 
then to such children or child of said Frances as may be living 
.at that time." 

Did Mary Berry take a fee simple, or only a life-estate, in the 
property devised ? 

The defendants contend that, where a life-estate is devised, 
whether impliedly or expressly given, with an unqualified power 
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of disposal annexed, a gift or limitation over is of no effect. 
That is true where the life-estate is created by i-mplication, but 
not true where it is expr·essly created in direct and positive 
terms. 

A life-estate by implication usually arises, where a donor 
devises property generally, without any specification of the quan
tity of interest, and adds some power o_f disposition of the prop
erty, and provides a remainder. For instance: A gives an estate 
to B, with a power of disposal annexed, and a gift over to C. 
Here is an association of purposes and intentions, divisible into 
three parts. ·what does A mean by all of them combined? 
What is implied by them ? 

A first gives the estate to B in general terms. Stopping there, 
by our revised statutes, he gives an estate of inheritance. But 
an estate tn foe first described, may be cut down to a lesser estate 
by subsequent provisions. 

A power of disposal is annexed by A to his bequest to B. 
The effect of this depends upon whether it is a qualified or an 
unqualified power. If it is an absolute and unqualified power, 
it really neither takes from, nor addEi to, the amount of the estate 
previously given, though there be a gift over. It would be 
merely equivalent to adding words of inheritance, making the 
gift to B and his heirs and assigns. But those words were im
plied before. The law presumes in such case, that a testator 
superadds the unlimited power of disposal, to make his intention 
as emphatic and unequivocal as possible. The gift over in such 
case, is regarded as repugnant to and controlled by prior pro
v1s10ns. There is nothing to go over. A man cannot give the 
same thing twice. Having given it once, it is not his to give 
again. Such a devise comes within the principle of the class of 
cases where a testator gives an estate of inheritance, and then 
undertakes to provide that the devisee shall not alien the prop
erty; or that it shall not be taken for his debts; or that he shall 
dispose of it in some particular way indicated; provisions which 
arc powerless to control the prior gift. 

But "·here the power of (fo,posal is not an absolute power, but 
a qualified one, conditioned upon some certain event or purpose, 
and there is a {emainder or devise over, then the words last used_ 
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do restrict and limit the words first used, and have the force and 
efficacy to reduce what was apparently an estate in fee to an 
estate for life only. Thus: A gives an estate to B, with the 
right to dispose of as much of it, in his lifetime, as he may need 
for his support, and if anything remains unexpended at B's death, 
the balance to go to C. Here there may be something to go 
over. B is to dispose of the estate only for certain specified 
purposes. He can defeat the remainder, only by an execution 
of the power. The clear implication of such a bequest, taking 
all its parts together, is that B is to possess a life-estate. Here 
a life-estate is implied, and is not expressly created. 

But A makes this devise: ''I give to B, my estate to have 
and hold <luring his lifetime and no longer, with the right to dis
pose of all the same during his lifetime, if he pleases to do so, 
and any unexpended balance I give to C." Here a life-estate is 
expm<,sly created, instead of arising by imJJlication. Here, an 
absolute and unqualified power of disposal annexed, does not 
enlarge the estate to a fee. vVhere an estate is expressed, it need 
not he implied. An absolute control does not amount in such 
case to an rtbsolute ownership. There is no conflict between the 
three parts of such a devise. Each clause in the combination 
may he literally executed. They are in no wise inconsistent with 
each other. 

An examination of the cases invoked to the aid of the defend
ants, shows that all or nearly all of them pertain to life-estates 
by implication, and are mostly instances lvhere the purpose was, 
not to extend a life-estate, but to retluce what was apparently an 
estate in fee. In some of the cases cited, may be found general 
expressions appropriate enough in the connection where used, 
which would be misleading when npplicd to devises such as the 
one now presented. 

The English cases cited fail to sustain the defendants' view. 
As favorahle a case as nny upon their briefs, is Parnell v. Par
nell, L. R. 9 Ch. Div. 96. There the words of the testator 
were : "I give and devise to my wife, my real and personal 
property for her sole use and benefit. It is my wish that what-

, ever property my wife might possess at her death, be equally 
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divided among my children." The question was, whether the 
property was affected by a trust for the benefit of the children, 
which would debar the widow, then living, from disposing of it. 
The, court replied that there was no definite gift over and no trust. 
It will be noticed that the gift was absolute, and not in any 
express words limited to an estate for life. Breton v. Mockett, 
Id. 95, is also much relied upon by the defendants. In that case 
it was declared that a gift for life, to the wife of the giver, of 
farming stock and materials, she not to be liable for diminution 
or depreciation, gave an absolute property in those articles which 
ipso usu consumuntur. The question was, whether the vvidow 
was entitled to the proceeds on a sale of the articles. But that 
case is an exception to the general rule. '' There is an exception 
to the rule in case of the bequest for life of specific things, such 
as corn, hay, and fruits, of which the use consists in the con
sumption. Such a gift is in most cases, of necessity, a gift of 
the absolute property," 1 Jarman on ·wills, 5th ed. (Bigelow) 
p. *879, and cases in note. In .Merrill v. Eniery, 10 Pick. p. 
512, it is said, ''that where the use of things is given, which are 
necessarily consumed by the use, the gift is absolute, and the 
limitation over is void." It is plain enough that the principle of 
those cases does not apply to the case at bar. 

Nor do our own cases support the position advocated by the 
defendants. In no case in this State has it been directly or in
directly held that, where there is a devise for life in express 
terms, a power of disposal annexed, can enlarge it to a fee. In 
most instances, the question involved has been whether the gift 
to the primary legatee was absolute or qualified, in view of the 
ambiguous or contradictory expressions used; the decisions being 
based upon the supposed intention of the testator as collected 
from the whole will. 

The only point necessarily decided in Rmnsdell v. Ramsdell, 
21 Maine, 288, was, that the title to property passed to a pur
chaser, where the donee had sold the property under a power of 
disposal and converted the proceeds of the same to his own use. 
The opinion generalizes considerably upon the doctrine of the 
books upon this subject-matter, and some of its general state-
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ments would be more appropriate to the facts of that case than 
to this. Still, the case demonstrates that the learned jurist who 
pronounced the judgment in that case, had in view an estate for 
life, created by implication, and not one expressly created. The 
distinction set up here was clearly acknowledged there. The 
household goods were, in that case, decided to be the property 
of Sarah Crumpton only to the extent of a life-estate therein, 
because expressly so declared in the will; and a different rule 
was applied to the other property devised, for the reason that · 
the donec's interest in such other property was not limited to a 
life-estate by any express words in the will. It is there said: 
''It cannot be reasonably supposed that it could be the intention 
of the testator to give only an estate for life, unless there be 
words clearly declaring such an intention." 

That the general principle enunciated in Ramsdell v. Ramsdell, 
was intended to apply only to a life-estate created by implication, 
is made more manifest in Pickerin,q v. Langdon, 22 Maine, 413; 
in which the court expressed its inability to extend into a fee an 
estate which was by the testator expressly described as being for 
a lifetime. And it is in the latter case said, ~'The general intent 
to dispose of the whole of the property, cannot, therefore, 
authorize the court to destroy or disregard the other and differ
ent purpose to give to Paul and his wife, estates for life." In 
]JfcLellan v. Tarner, 15 :Maine, 436, the same judge who deliv
ered the judgments in the two cases before named, said : "If 
it were admitted that a power of disposal existed, she would not. 
take a fee, there being an express devise to her for life."· 

In Jones v. Bacon, 68 Maine, 34, it was held that an absolute
power of disposal in the first taker, renders a subsequent limita
tioh repugnant and void. But~that was a case where the con
tention was, whether the first taker had or not an estate for life 
by an implication from all parts of the will construed together. 
The language of tho will there ,vas, ''As to the residue of my 
estate, I give and bequeath the same to my beloved wife." These 
are words of inheritance. It would have been a different thing 
altogether, had the testator said, '~ I give and bequeath the same 
to my wife for her lifetinie." In that case the bequest was in 
general terms, unqualified, except by the limitation over; while 
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in the case at bar, the bequest is for a lifetime only. Jones v. 
I 

Bacon, falls within the rule laid down in Ranisdell v. Ramsdell, 
supra; although both cases are in conflict with the case of Smith 
v. Bell, 6 Pet. 68, a case differing somewhat from many of the 
authorities. See Giffonl v. Choate, 100 Mass. at page 346. 

In Shaw v. Hussey, 41 Maine, 495, the doctrine is truly 
stated ; that a devise of land to another, generally or indefinitely, 
with a power of disposing of it, amounts to a devise in fee; but 
that, where a testator gives to the first taker an estate for life, 
only by certain and express terms, the fee does· not vest in the 
legatee. Other cases clearly illustrate the same rule. Fox v. 
Rumery, 68 Maine, 121 ; Warren v. Webb, Id. V"J3; Jones v. 
Leeman, 69Maine,48H; Starrv.McEwan, Id. 334. Thcquesti~ 
is most elaborately and exhaustively examined in cases in New York 
and New Hampshire, a reference to whjch saves the necessity of 
citing and comparing a long list of authorities. Burleigh v. 
Clough, 52 N. H. 267; Jackson v. Robins, 16 Johns. 537. 
Some of the later English chancery cases cast light upon the 
question. In re Strin,qer's Estate, L. R. 6 Chan. Div. 1; In 
re Hutchinson, L. R. 8 Chan. Div. 540; lf?dte v. Hight, L. R. 
12 Chan. Div. 751. The Massachusetts cases, when correctly 
understood, are not in opposition to the doctrine. Their latest· 
case affirms it. Ayer v. Ayer, 128 Mass. 575. 

The text hooks sustain the doctrine fully. Chancellor Kent 
says: ''If an estate be given to a person generally or indefinitely, 
with a power of deposition, it carries a fee; unless the testator 
gives to the first taker an estate for life only, and annexes a 
power of disposition of the reversion. In that case, the express 
limitation for life will control the operation of the power, and 
prevent it from enlarging the estate to a fee_.,, 4 Kent's Com. 
*535. 

Cruise says, "Although a devise to a person generally, with a 
power to give and dispose of the estate us he pleases, creates an 
estate in fee simple; yet where an estate is devised expressly 
for life, with a power of disposal, the devisee will only take an 
estate for life, with a power to dispose of the reversion." Cruise 
Dig. tit. 38 c. 13, § 5. 
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Bacon says, that "devises by implication are allowed where the 
intention may be presumed, though it be not expressed in plain 
words ; yet there is no room for such construction where a 
devisee has an estate given him by express words in the will ; for 
that would be to overrule the plain meaning of the testator against 
his own words." (Ahr. Leg. and Dev. G.) 

In 1 Roper's Leg. *643, it is said: ii Where a particular estate 
is limited in the instrument, followed by a declaration that the 
legatee may dispose of the fund, he will not take a beneficial 
interest in the capital. He will have a mere power to dispose of 
it, and no more; because, where a limited interest is expressly 
given, its enlargement by implication will not he permitted." 

Jarman says: ii If there is a distinct, positive gift (to the 
pdmary legatee), and the intention is express, nothing that 
afterwards follows can affect the construction of the positive 
gift." 1 Jar. Wills, 5th ed. (Bigelow) *873, and cases in notes. 
See Ward v. E1nery, l Curti1_,, 425. 

A doubt is raised by the defendants, whether, in the present 
case, there is a devise for life by express limitation. Nothing 
could be much plainer ; all her rights and powers are limited by 
her duration of life. The words ii during her lifetime" qualify 
all preceding words in that clause of the will ; affecting both the 
quantum of interest in the estate and the power of disposal. 
Any other construction ·would expunge from the will most of the 
provisions in it. The testator gives a fee in other instances in 
apt and proper terms, whenever he designs to do so. He appoints 
executors; makes careful provisions appertaining to the expected 
remainder; significent evidence of the intention. An estate for 
life is not for more than life, but for life only. The maxim 
expressuni facit ces:mre tacitum governs. 

We have no doubt that the estate devised to the wife, with all 
the income, increase and proceeds of it, real and personal, into 
whatever form appropriated or converted, so far as the same can 
be traced and identified, which remained unexpended at her death, 
should be surrendered, paid over and applied according to the 
prayer of the bill. That the same rule applies to the proceeds 
of the property sold by the widow, and not expended at the time 
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of her death, as to the original property itself, is determined in 
Hall v. Otis, 71 Maine 326. 

.Demurrer overruled. Bill 
sustained; with decree as 
indicated in opinion; 
without costs. 

APPLETON, C. J., WALTON, DANFORTH, VIRGIN and LIBBEY, 

JJ., concurred. 

BENJAMIN PIPER and another, in equity, vs. LORENZO .MOULTON, 

executor of the last will of ELISHA PIPER, and others. 

York. Opinion March 10, 1881. 

Will. Attesting witnesses. Charity. Perpetuities. Charitable bequests. 

The wife of an executor not beneficially interested under the will is a credible 
attesting witness thereto. 

An inhabitant of a town to which a bequest is made for the support of schools 
therein is a competent attesting witness. 

The probate of a will, where the court has jurisdiction, is conclusive unless 
vacated by an appeal. 

Towns or cities may hold in trust funds given for the purposes of education. 
A testator made a bequest of one hundred dollars to a town, in trust, on 

condition, that the town should expend the income thereof, forever to keep 
his lot in a certain burying ground in good order and condition, and an iron 
fence around the same; and made another bequest to the town of the rest 
and remainder of his estate to establish a school fund, on condition, that said 
town should accept and perform the conditions as to his lot in the burying 
ground; Held, 

1. That the bequest of the hundred dollars was not for a charitable use, and was 
void as creating a perpetuity. 

2. That the bequest to establish a school fund was valid; the condition to keep 
the testator's lot in repair was a condition subsequent; the estate passes to 
the town subject to the condition subsequent if valid, if void or against law, 
discharged of the condition. 

8. The bequest being on· condition that the town erect a building for the Pi per 
High School, that the town is authorized to raise the amount of money 
necessary for that purpose. 

BILL in equity . 

. Heard on bill, answer and proof. 

The opinion states the case. 
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J. H. IIobbs, for the plaintiffs, upon the question of perpetuity, 
cited: 1 Perry on Trusts, 472, 480-483; Smith v. Dunwoody, 
19 Ga. 237. 

The one hundred dollars bequest was void. A secondary 
bequest, depending upon a void bequest, fails. Corl yes v. French, 
4 Ves. 418; 1 Jarman Wills, 248; Rose v. Rose, G Abbott's 
Dig. 178; 2 Redfield Wills, 565, 57 4, 531, 523; 22 Wend. 483. 

The large bequest was not a public charity. Attorney General 
v. Soule, 28 Mich. 153. 

A corporation cannot be trustee for purposes foreign to its 
institution. 15 N. H. 330. 

The town of Pnrsonsfield has no authority to support or aid 
in s,upporting a free high school. ~Hooper v. Emery, 14 Maine, 
37 5 ; Bussey v. Gilmore, 3 Maine, 191 ; 14 Allen, 585; Gove 
v. Epping, 41 N. H. 545; Perkins v. Milford, 59 Maine, 315. 

The attesting witnesses to the will were disqualified. IIawes 
v. Hurnp!trey, 9 Pick. 357. 

That question is now open to us. Bent's Appeal, 35 Conn. 
523; Dickinson v. Hayes, 31 Conn. 424. 

Ira T. Drew, for the defendants, cited: 12 Mnss. 358; 10 
Allen, 153; 47 Maine, 474; Hawes v. Huniphrey, 9 Pick. 350, 
Warren v. Baxter, 48 Maine, 193; 22 Pick. 215; 68 Maine, 
380; Drury v. Natciclc, 10 Allen, 176; Dexter· v. Gm·dner, 7 
Allen, 243; Att'y General v. Greenhill, 33 Bea. 193. 

APPLETON, C. J. Elisha Piper on September 19, 1876, made 
and executed his last will and testament. He died March 22, 
1877. On the first Tuesday of June, 1877, his will was pre
sented for probate and proved and allowed. 

After referring to his heirs at law and declaring in the first item, 
that he shall not give them anything, the will proceeds as follows: 

"All my estate is the result of my own earnings and of economy 
in the care and management of the same, and I feel that my 
relatives should not question my right to carry out what has been 
a well considered and settled purpose ,vith me, viz: To dispose 
of my property in such a manner as will in my judgment do the 
most good and be of the greatest benefit in promoting popular 
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education, and whereas the town of Parsonsfield, in the county 
of York, aforesaid, is my native town, in which I have always 
felt a great interest, and the inhabitants thereof are interested in 
the maintenance of good schools, I feel safe in the creation of 
the trust hereinafter provided. 

'' Second, I give and bequeath to the inhabitants of Parsonsfield, 
in the county of York and State of Maine, the sum of one 
hundred dollars to have and to hold the same forever, in trust, 
fot the following purposes, namely: to expend the interest and 
income as may be necessary to keep my lot jn the Piper burying 
ground, situate at South Parsonsfield in good order and condition 
and an iron fence around the same in good repair and painted. 

''Thfrd, I give, bequeath and devise all of the rest and residue 
and remainder of my estate, both real and personal, after the 
payment of all my just debts and burial expenses to the inlmb
itants of the aforesaid town of Parsonsfield, to have and to hold 
the same in trust forever, and to be called the 'Piper school 
fund' to a,nd for the use~ and purposes hereinafter mentioned and 
declared, namely, that the interest and net income thereof shall 
be annually expended in aid of the support of a free high school 
in said Parsonsfield, that is to say, a school which shall be open 
and free to all residents of said Parsonsfield without charge for 
tuition, not intended, however, to restrict the right of said in
habitants to charge tuition for scholars admitted to said school, 
who are not residents of said Parsonsfield ; that no part of said 
money shall ever be expended in the erection or repair of school 
buildings, but the entire use, income and interest, arising and 
accruing from the estate hereby bequeathed, shall be forever 
expended for instruction and payment of incidental expenses, 
necessary for the support of said school. 

"The expenditures of said money shall be under the direction 
and control of the superintending school committee of said 
Parsonsfield or such officers as may he by law provided in their 
stead ; this devise is upon the express and certain condition that 
the inhabitants of said Parsonsfield shall accept and perform the 
conditions named in the second article of this will." 

The heirs at law bring this hill to determine the construction 
of and the effect to be given to the trusts declared in the will, at 

I 
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the same time denying the will to have been duly attested by 
competent witnesses. 

1. It is objected that the will was not properly executed, 
because the attestation of the testator's signature was by interested 
witnesses. 

The wife of the executor was one of the attesting witnesses. 
But the executor was a competent witness at the time of the 
attestation of his wife. He might legally have been an attesting 
witness. Jones v. Larrabee, 47 Maine, 479. The husband not 
being then interested his wife was not '' beneficially interested" 
under the will and was a "credible attesting witness." 

The other attesting witnesses were inhabitants of Parsonsfield. 
But that fact would not prevent their being attesting witnesses. 
In Eustis v. Parker, 1 N. H. 273, this precise question arose in 
a case where the_ attesting witnesses were inhabitants of a town 
to which a bequest for the support of schools had been made and 
they were held competent. Their interest, as inhabitants was not 
direct and certain. If they might be benefitted by the reduction 
of taxes, which might thereafter be assessed, they might die, or 
move from the town and cease to be inhabitants of the same, at 
the time of a subsequent assessment. Their interest was con
tingent. State v. Stuart, 23 Maine, 111. The increased 
privileges of education do not constitute a disqualifying interest. 
Wan·en v. Baxter, 48 Maine, 195; liawes v. Humphrey, 9 Pick. 
350. 

But if it were otherwise and the witnesses were to be deemed 
interested, the objection is not open to the complainants. The 
probate court had jurisdiction. If it erred, the error might be 
corrected on appeal. vVhether the questions arising in the 
probate court were correctly or incorrectly decided as to the 
competency of evidence can never be made a matter of inquiry 
in a court of common law to affect that adjudication. Patten v. 
Tallman, 27 Maine, 17. The probate of a will is final and 
conclusive upon all parties. Dublin v. Chadbourn, 16 Mass. 
433. The decisions of the judge of probate in all cases within 
his jurisdiction are conclusive against all the world unless vacated 
by an appeal. Tibbetts v. Tilton, 4 N. H. 121; McLean v. 
Weeks, 65 Maine, 411. 
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A trust for the support of schools or of a particular school as 
a high school, or for any purpose of general public utility is a 
valid trust. So towns can hold property in trust for purposes 
within the general scope of their corporate existence. Thus, 
towns and cities may hold property in trust for the purpose of 
educating the poor, and the relief of those who are poor and not 
paupers. Button v. Cole, 3 Pick. 232; Webb v. Neal, 5 Allen, 
575; Everett v. Garr, 59 Maine, 325; Vidal v. Gerrard, 2 
How. 188; Drury v. Natick, 10 Allen, 169; Second Religious 
Society in Boxford v. Harriman, 125 Mass. 321 ; Attorney 
General v. Butler, 123 Mass. 305; stat. 1873, c. 92. 

But the devise to the inhabitants of Parsonsfield was '' upon the 
express and certain condition that the inhabitants of said Parsons
field shall accept and perform the conditions named in the second 
article of this will." 

Those conditions are that said inhabitants should have and hold 
forever the sum of one hundred dollars in trust to expend the 
interest and income as may be necessary to keep the testator's 
lot in the Piper burying ground in South Parsonsfield in good 
order and condition and an iron fence around the same in good 
repair and painted. 

Here is provision for a perpetuity. The amount devised is to 
be held forever in trust for certain purposes. vVhether the 
amount thus to be held be great or small is immaterial. The 
true question is whether this is a gift for a charitable use. 

A charity jg a gift to any general public use, extending to all 
rich or poor. "Indeed, jt is said that vagueness is in some 
respects essential to a good gift for a public charity, and that a 
public charity begins where uncertainty in the recipient begins. 
So, if a gift for a private purpose tends to create a perpetuity, it 
will be void ; but a gift for a public charity is not void, although 
in som~ forms it creates a perpetuity." 2 Perry on Trusts, § 
687. "Charity is defined to be a general public use." 1 Jarman 
on "\¥ills, 192. Courts have been exceedingly liberal in not 
restricting the objects to be regarded as charitable. "But," 
observes GRAY, C. J. in Drury v. Nati'ck, IO Allen, 169, "the 
gift must be expressly or by necessary implication for the public 
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benefit. Therefore a private museum or a library established by 
private subscription for the use of subscribers, has been held not 
to he a charity." In Oarne v. Long, 2 De Gex, Fisher & 
Jones, 75, the devise was to the trustees of the Penzance public 
library, an institution established and kept on foot by the sub
scription of certain inhabitants of Penzance for purchasing books 
for the use of the subscribers ; the books to be vested in trustees 
for the use of the institution, to continue as long as there were 
ten subscribers. It was held that this was not a charity. "The 
devise," says Lord CAMPBELL, ' 1 is for the benefit of a subsisting 
society, and one which is intended to subsist so long as ten 
members remain, and the property is to be taken out of commerce 
and to become inalienable, not for _a life or lives in being, and 
twenty-one years afterwards, but for so long as ten members of 
the society shall remain. This seems to be a purpose which the 
law will not sanction as tending to a perpetuity." The chancellor 
held this to be no charity, hut a devise for the benefit of a society 
of certain individuals. 

The bequest of one hundred dollars to keep the testator's lot 
in the Piper burying ground forever in repair, was not for any 
public purpose, beneficial to all, rich or poor. It was not a 
charitable use, for ,vhich a perpetuity might be created. "A 
condition for keeping a tomb in repair," observes KINDERSLEY, 

V. C. in Lloyd v. Lloyd, 10 E. L. & Eq. 139, ''is not a charita
ble use, and is not illegal. It may be illegal to vest property in 
trust for that purpose, so as to creat~ a perpetuity ; but a direc
tion that the wife and Mary A. Lockley, are, during their lives, 
to enjoy the annuity and are to keep the tomb in repair, is quite 
lawful." The tomb was to be kept in repair during their lives. 
There was no perpetuity. In fl,ichards v. Robson, 31 Beavan, 
24:4, the bequest lvas to keep up the graves and grnvestones of 
certain persons in good repair. The bequests were to the church 
wardens in perpetuity. The court say the keeping up the tomb 
or bJ.ilding, which is of no public benefit, is not a charitable use 
and the bequests were declared void. In Hoare v. Osborn, 1 
L. R. Eq. 583, a gift to keep in repair forever the vault, in 
which the testator's mother was interred, was held void, as not 
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being a charity. To the same effect is the case of Fisk v. 
Attorney General, 4 L. R. Eq. 521 and In re Williams, 5 L. R. 
Ch. Div. 735. In re Burkitt, 9 L. R. Ch. Div. 576, a certain sum 
was bequeathed, '' the income to be applied when necessary, in 
keeping in good repair the grave, the railing and tombstones ot 
my late father ;" the residue qver and the portion of the gift for 
keeping the grave· in repair was held void. 

In Dexter v. Gardne1~, 7 Allen, 243, a bequest in trust for
ever, the income of which was to be appropriated for the benefit 
of the Friends meeting," in a particular place, is a charity, and 
not void as a perpetuity, it appearing that the Friends under their 
usages and discipline apply the funds to the maintenance of 
religious worship, &c. and for the purchase and repair of burying 
grounds, the latter being regarded as a religious duty. It was 
contended that the latter purpose was not a charity ; but the 
<:lourt held the providing and ov~rsight of a burying ground for 
this sect of christians, as a religious duty could not be distinguished 
from that of repairing and maintaining meeting houses for religious 
worship, and sustained the trust. In Swasey v. American 
Bible Society, 57 Maine, 527, it was held that a legacy to keep 
in repair a family burying ground, might be sustained. 

But this is not even to keep in repair the family burying grounds. 
It is simply to keep in repair his (my) lot, not the Piper bury
ground. It is not for any charitable purpose. It is for a merely 
secular object. It is not even for all of his family or name, rich 
or poor. It is not for any general purpose of public interest. 1 
Tudor's Law of Charitable Trusts, c. 1, § 14. ''The erection of a 
monument to perpetuate the memory of the donor, is not a 
charitable purpose ; nor is the repairing a vault or tomb contain
ing bis remains; contra, it seems, if the vault be used for the 
interment of the donor's family." 1 Jarman on ·vvills, 238, 4 Am. 
ed. 

Assuming the bequest in perpetuity to keep in repair the 
testator's lot in the Piper burying ground to be void, the counsel 
forthe complainants in his able argument relies upon the case of 
Fowler v. Fowler, 10 Jur. N. S. 648, as showing that the gift, 
the income of which was to be applied to keeping the tombs of 

VOL. LXXII. 11 
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the testator and family in repair is void as tending to a perpetuity, 
and if so connected with a gift over as to be inseparable, both will 
he held void. It appeared in that case that Rev. vV. Fowler, by 
his will directed his executors and executrix to invest and set 
apart £500 in government securities. . upon the permanent 
trust of appropriating the income-in and toward the maintenance 
in good order of the graves and gravestones, with the railing now 
inclosing the graves in Baldock church yard of my late wife and 
others, the surplus of such year's income to the rector of 
Baldock for the time being for his own use. 

Both counsel admitted the gift of income for the maintenance 
of the graves was void. The question was whether this fact 
invalidated the subsequent bequest to thl3 rector of Baldock, as 
the sum necessary for carrying into effect the first, was not 
capable of being ascertained. Sir JoHN RoMILLY, M. R. in his 
opinion says, '' the difficulty is that it is contended the gift is 
altogether void, and cases cited establish that position ; that if a 
sum of money be given, part of which is to be applied to purposes 
which cannot be ascertained or which fail, and the remainder is 
given to other purposes, the whole gift fails, because of the in
validity of the first portion of the gift. . although I cannot 
understand the principle in these cases, it is so well established 
by authority, I must hold the gift of the overplus void. I think 
I am bound by the cases Chapman v. Brown, 6 V es. 404, and 
the Attorney General v. Hinxnian, 2 J. & W. 270,andasl cannot 
determine in what way the amount necessary to keep the tombs 
in repair is to be ascertained, I cannot determine the amount 
given to the rector of Baldock for the time being, I am of opinion 
that the whole gift fails." The uncertainty of the amount 
necessary for repairs is the basis of the decision, but in the case 
at bar the uncertainty relates only to the fraction of the hundred 
dollars given for the purpose of repairs, and to nothing else. 

But if possible the will of the testator should be sustained. 
His primary object, "his well considered and settled purpose" 
was to dispose of his property "to do the most good and be of 
the greatest benefit in promoting popular education" in the town 
of Parsonsfield. Is that purpose to be defeated by reason of a 
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gift, which cannot be sustained? The Piper high school was the
paramount purpose, regardless of any claims of his relatives,. 
which he entirely negatived. 

In Hoare v. Osborn, l L. R. Eq. Cases, 587, KINDERSLEY, V. 
C. says : ,i The one third of the fund attributable to the gift for 
the repair of the vault, which is void, falls into the residue." In 
Pisk v. Attorney General, 4 L. R. Eq. Cases, 521, the bequest 
was of 10,001 consols to the rector and church-wardens of a par
ish, and their successors upon trust to apply such of the dividends, 
as should be necessary or required in keeping her family grave 
in repair, and to pay and divide the residue every year forever 
amongst the aged poor of the parish. Sir vV. PAGE Woon, V. 
C. after examining the authorities, concludes thus: ii There will 
be a declaration that the legacy of 10,001 given to the rectors and 
church-wardens of St. James, Liverpool, is a good gift, and that 
they take the same discharged from the obligation of keeping in 
repair the family grave of the testatrix." 

The decision, Powler v. Powler, relied upon by the counsel 
for the complainants, is made by RoMILLY, V. C. to rest upon the
cases of Chapman v. Brown, and the Attorney General v. 
Hinxman, though in his opinion he states he could not under-, 
stand the principle upon which they were determined. In ]Jfit-
ford v. Reynolds, l Phillips Ch. 189, (19 Con. Ch.) those cases. 
were considered and the amount necessary to comply with that 
portion of the will providing for a monument was referred to a, 
master to ascertain the sum needed for that purpose. In 1:e, 
Willi'anis, 5 L. R. Ch. Div. 735, the case of Chapman v. Brown,, 
was considered as overruled. In that case there was an invalid 
trust for the repair of tombs, and a disposition of the remainder. 
,i In this case," remarks MALINS, V. C. ii if the first gift cannot take, 
effect, there is no reason whatever why the whole fund should 
not be applied to the second object. If the first gift had taken. 
effect, only a small part of the fund would have been absorbed. 
It is, therefore, only so much as is required for the illegal pur-
pose which is abstracted. The gift being void, none is required, 
and consequently the entire fund remains applicable to the valid 
purpose." In re Burkett, 9 L. R. Ch. Div. 576, a bequest was 
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made to keep in repair the grave, railing and tombstone of A, 
the residue to the poor of U, it was held that the first purpose of the 
gift being invalid, the whole was applicable to the charity. .''If," 
says JESSELL, M. R. "a man were to give an income of £10,000 a 
year, on trust, in the first place to keep his father's tombstone in 
repair, which under no conceivable estimate could exceed £20 a 

_year; and directed the residue of the £10,000 a year, to go to 
charity, I should assume that gooJ law, which always means 
common sense, and common sense would concur in holding that 
the £20 gift was void, and that £9980 was given in charity. I 
should have no difficulty whatever in saying that was the law." 

"It may well he doubted," observes GRAY, J. in Giles v. Bos
ton, W. & F. Society, 10 Allen, 355, ''whether this condition to 
maintn,in a private tomb or burial place, was not void as tending 
to create a perpetuity." In Dawsori v. Small, L. R. 18 Eq. 
114, the testator bequeathed to his executors £600, out of his 
perJonal estate upon trust, to invest and apply the income, in 
keeping in good repair all the tombstones and head stones of his 
relatives and himself in G churchyard, and directed that any sur
plus that might remain after defraying yearly the expenses before 
stated, should he given by his executors every year to poor pious 
members of the Methodist society above fifty years olJ. .Held, 

. that the trust to keep the tombstones in repair being honorary 
, only, the whole £600 was well given for the benefit of the 
Methodist poor, discharged from, the obligation of keeping the 

, tomhstones in repair. "The obligation to keep up the tombstones," 
, observes Sir JAMES BACON, V. C. "is merely honorary, but the 
, obligation to give all that is not applied for the purposes first 
mentioned, is by no means honorary; it is a trust that must be 

1 executed." So, in the case at bar. In Hornberger v. Hornber
: ger·, 12 Heisk, (Tenn.) 635, the court held a trust for the sup
port and maintenance of the testator's graveyard, was void. 

If the bequest for the keeping of testator's grave, railing 
and tombstone was a valid one, "the average amount for repair," 

. says JESSELL, M. R. In re Burkett, his lot and the iron fence 
· "might be ascertained by any competent person." The amount 
for that purpose being ascertained, the rest must b~ devoted to 
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the charitable purposes indicated by the testator. If the bequest 
was invalid, then it falls jnto the residue. 

In Nourse v. Merriam, 8 Cush. 11, there was a bequest to the 
town of Bolton subject to a c011dition held by the court to he con
trary to law and public policy. The question was, whether the 
void condition could defeat the will otherwise valid or not, and 
the court held the bequest valid, as if no such illegal condition 
had been inserted. The same principle is affirmed in Drury v. 
Natick, 10 Allen, 183, where the court say that a condition, so 
far as it undertakes to impose obligation upon a town for the 
future, which it could not legally assume, would he repugnant to 
the grant and void. In Wilkinson v. Trilkinson, 12 L. R. Eq. 
& Bank. cases, 604, it was· held that a condition to do what the 
law forbids, is invalid, the court holding that a condition, which 
required the omission of a duty, was void. To the same effect 
is the case of Attorney General v. Greenhill, 31 Beavan, 193. 
vVhen a deed of land is on condition subsequent, the fee is con
veyed with all its qualities of transmission. The condition has not 
the effect to limit the title, until it becomes operative to defeat it. 
Shattuck v. Hastin,qs, 99 Mass. 23. Conditions requiring, an 
illegal act are void. In case of conditions subsequent, when the 
estate or bequest is made dependent upon their full or continued 
performance, ~i if such conditions are illegal or void for any cause, 
or are, or become impossible of performance, the effect is not to 
defeat the estate dependent upon them, .but that continues, having 
once vested, the same as if no condition had been attached." 2 
Redf. on ·wills, 2d ed. 285. It must be· remarked that here there 
is no express provision that the estate shall go over on the failure 
of the condition, in ·which case regard must be had to the express 
words of the will. 

The con,dition to take care of the testator's lot in the Piper 
burying ground, is manifestly a condition subsequent. The estate 
then vests in the town. It must remain there if the condition be 
one which is against the rules of law. 

It is provided in the will, that the school house for the Piper 
free high school shall be built and maintained by the inhabitants 
of Parsonsfield. It is objected that they cannot legally raise 
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money for the purpose of erecting such school house, or to pay 
the town treasurer and committee for their care of the bequest 
made to the town. 

By R. S., c. 11, § 5, as amended by stat. 1878, c. 20, "every 
city, town and plantation shall raise and expend ·annually, for 
the support of schools therein, a sum of money, exclusive of 
the income of any corporate school fund, or of any grant, or 
from the· revenue or funds from the state, or of any voluntary 
donation, devise or bequest, or of any forfeiture accruing to the 
use of the schools, not less than eighty cents for each inhabitant, 
according to the census of the state, by which, representatives 
to the legislature were last apportioned," &c. under certain 
penalties in case of neglect. 

The minimum tax only is established. It may be increased 
for educational purposes to any extent that may be deemed 
advisable. No limitation is placed upon the sum to be raised 
but the good judgment of the inhabitants raising it. 

That a city or town may receive money by de · se or bequest, 
is fully recognized by this section. The gift bee mes the prop
erty of the town, to be used for the purposes fo which it was 
given. 

By § 30, provision is made for a union school fo more advanced 
scholars. By § 31, ''two or more school district may unite for 
the purpose of establishing and maintaining a sy tern of graded 
free schools." But graded free schools are high chools. 

The design of the testator was to aid the town in establishing 
a free high school for teaching higher branche of knowledge 
than are taught in the· common grammar schools f the town. It 
is the giving the supplementary aid recognized y the statute. 

· The fund is under the control of the superintendi 1g school com
mittee of the town. The town itself might lave raised the 
money to build the school-house needed for a s hool for more 

. advanced scholars, and provided for nn instructor Much more, 
then, can the town raise the means for erecting ( nd maintaining 

·the school-house in which the munificent hount of Mr. Piper 
has furnjshed the means for providing for instru ·tion. Nourse 
v. Merriam, 8 Cush. 12; Oushin,q v. Newburypm t, 10 Met. 508. 

The town have accepted the gift. It is bound to furnish the 
.requisite buildings. It must have a reasonable fa ie for that pur-
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pose. ,vhen executors or trustees are to pay a legacy to a 
corporation on conditions precedent, and no time is stated in the 
will, five years from its probate is allowed for their pe1formance. 
R. S., c. 74, § 17. If the building of the schoolhouse were to 
be deemed a · condition precedent, there is ample time for its 
erection. 

Bill dismissed. 

WALTON, BARROWS, Vrnarn, LIBBEY and SYMONDS, JJ., 
concurred. 

ELLEN H. CASTLE vs. BELFAST FOUNDRY COMPANY. 

Waldo. Opinion March 11, 1881. 

Corporation, authority of officers. Prornissory notes - signature to. Money counts. 

A vote of the directors of a corporation that the president have full power and 
control of its business, authorizes him to purchase the materials to be used 
in its operations, and to borrow money for the corporation, and give its note 
for the money borrowed. 

A note signed '' Belfast Foundry Company, ,v. W. Castle, President," binds the 
corporation; and if it did not, the corporation, in this case, would be liable 
on the money counts for money loaned to it, and applied to the purchase of 
materials for its use or the payment of its debts. And it is immaterial 
whether the money is passed over to the corporation by the lender, or 
obtained by the president upon a deposit in a savings bank, transferred to llim 
for tliat purpose. 

ON REPORT. 

The opinion states the case. 

The law court to render such judgment as the law and evidence 
(legally admissible) require. 

Philo Hersey, for the plaintiff, cited: Field, Corp. § § 271, 
273-6; 3 Gratt. 215; 10 Ohio, 372; 1 Sand. Ch. (N. Y.) c. 280; 
Bee,·s v. Phmnix Glass Co. 14 Barb. 358; Gmjfins v. Land 
Go. 3 Phila. Pa. 447; 3 U. S. Dig. Gn; Green's Brice's Ultra 
Vires, 2d ed. 493; 5 Allen, 338; 59 Maine, 90; 12 N. H. 205; 
1 Pick. 215 ; 12 Cush. 1 ; 7 Met. 224; 39 Maine, 316; 12 
Maine, 354; Story, Agency, 335; 7 Cranch, 299; 35 Maine, 
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143; Episcopal Church Prop'1·s v. Episcopal Ohurc/2, 1 Pick. 
372; 19 N. Y. 60; 5 Cush. 158; 12 Mass. 237; 8 Pick. 178; 
Ang. & Ames, Corp. § 297; Bank of U. S. v. Dandridge~ 12 
Wheat. 64; 2 Kent, 288, 291 ; 13 Ill. 366; 41 Maine, 57 4; R. 
s., c. 46, § 16. 

Wm. H. Fogler, also for plaintiff. 

A. P. Gould, for the defendant. 

· The notes do not purport to be the defendants', not their prom
ise, but W. vV. Castle's. To make them the notes of the com
pany, they should have been signed, "Belfast Foundry Co. by 
W. "\V. Castle," or, W. W. Castle for Belfast'Foundry Co. 
There must be some words used, which fairly interpreted, would 
indicate that the promise is not that of the person who signs, but 
of another. Mellen v. Moore, 68 Maine, 390; Sturdivant v. 
Hull, 59 Maine, 172; Tucker M'f g Co. v. Fairbanks, 98 Mass. 
101; Ballou v. Talbot, 16 M~ss. 461. · 

In Draper v. Mass. Steam IIeating Co. 5 Allen, 338, where 
the note was signed (~1\fass. Steam Heating Co. L. L. Fuller, 
Treasurer," the question whether that was a well executed note 
of the corporation was not at issue, the corporation was defaulted. 
There are some remarks of the court, entirely unnecessary to the 
decision, mere obiter dicta, which are utterly inconsistent with 
the decisions of that court. It is a notable fact, that the case is 
never cited, nor alluded to in subsequent cases in that state 
touching the necessary form of signature by an agent to bind a 
principal. 

The remarks of our court touching that case in Atkins v. 
Brown, 59 Maine, 93, cannot be considered as giving deliberate 
sanction to the remarks of the court in that case. 

lfor a large number of illustrations for modes of signing, see 
1 Daniel, Nego. Instr's, § § 400-408. 

Castle had no authority to borrow money or give notes in behalf 
of the company. C,orporations are bound by parol contracts 
made by an agent, only when authorized by vote or by its by
laws. R. S., c. 46, § 15; 1 Par. Contr. 7 ; Ang. & Ames on 
Corp. § 297; Harward v. Humes, 9 Ala. 659; McCullough v. 
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Moss, 5 Denio, 575; Cattron v. First Universalist Society, 46 
Iowa, 106; N. Y. Iron Mine v. First Nat. Bank, 18 Alb. Law 
J. 489 (Mich.); 1 Daniel Nego. Instr. § § 387-397; Smith v. 
Cheshire, 13 Gray, 318; Tabor v. Cannon, 8 Met. 458; Paige 
v. Stone, 10 Met. 168; Bates v. Keith Iron Go. 7 Met. 224 ~ 
Brown v. Parker, 7 Allen, 337; Gould v. Norfolk Lead Co. 
9 Cush. 338; Emerson v. Providence Hat Co. 12 Mass. 237; 
Sewanee Mining Co. v. McCall, 3 Head. 619. 

The defendants are not liable on the money counts for the 
money borrowed by Castle, without authority, even if it were 
made to appear that he appropriated it to their use. Kelly v. 
Lindsey, 7 Gray, 287; Railroad Nat. Bank v. Lowell, 109 
Mass. 214; Agawam Nat. Bank v. So. Hadley, (Mass.) Law 
Reporter, May 22, 1880; Siebrecht v. New Orleans, 12 La. Ann. 
496; Jones v. Lancaster, 4 Pick. 149; French v. Auburn, 62 
Maine, 452; Loker v. Bmokline, 13 Pick. 343; Haskell v. 
Knox, 3 Maine, 445 ; Moor v. Cornville, 13 Maine, 293 ; Mor
rell v. Dixfield, 30 Maine, 157; Field v. Towle, 34 Maine, 405; 
Ingalls v. Auburn, 51 Maine, 352; Blanchard v. First Ass. of 
Spiritualists, 59 Maine, 202; Jones v. Wilson, 3 Johns. 429; 
Beach v. Vandenburgh, 10 Johns. 369; Wallkill v. Mamakat
ing, 14 Johns. 87; 1 Chitty Pl. 350. 

Mrs. Castle transferred twenty-four hundred dollars of her 
deposit in the savings bank to her husband. She has no claim 
against the association, unless she can trace the fund, the identi
cal money, into the hands of the defendant. The cases proceed 
upon the ground, that its identity is preserved ; as in Mason v. 
Waite, 17 Mass. 560, the court say ''the identical bills paid by 
Sargent to the defendant, were proved to be the property of the 
plaintiff." Goodell v. Buck, 67 Maine, 514; 2 Story's Eq. 
1259; Benoit v. Conway, 10 Allen, 528. 

Joseph Williamson, also for the defendant. 

APPLETON, C. J. This is an action of assumpsit on three 
promissory notes of the following form : 

''$330.36. Belfast, June 1, 1873. 
One day after date we promise to pay to the order of Ellen H. 

Castle, three hundred and thirty dollars, and thirty-six cents, at 
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office Belfast Foundry Company, vabe received, with interest at 
ten per cent. 
No. 13-1 
Due June 2, 1873. 

Belfast Foundry Co. 
W. W. Castle, Pres't". 

In addition to the counts on the notes, are the usual money 
counts. 

The evidence shows beyond any reasonable doubt that the 
plaintiff loaned the amounts for which the several notes were 
given, to the defendant corporation, through the agency of its 
president, and that the money so loaned, was appropriated in 
good faith, to pay the laborers in its employ, and for the materials 
used in its business. 

The defendant corporation resists the payment of the notes in 
suit on various grounds. 

1. It is claimed that '' Castle had no authority to borrow 
money or· to make or sign a promissory note in behalf of the 
Belfast Foundry Company." 

Though a corporation may not be expressly empowered to 
make a note, or accept a draft, yet it may do so for any debt 
which it may lawfully contract. Ganie v. Brigham,, 39 Maine, 
35. A corporation may issu.e negotiable paper for a debt con
tracted in the course of its proper business. I~elley v. Brooklyn, 
4 Hill, (N. Y.) 263. If it can contract a debt, it can give a 
note as evidence of its indebtedness. Clarke v. School District, 
3 R. I. 199; Moss v. Oakley, 2 Hill, (N. Y.) 265. 

W. W. Castle was president, treasurer and director of the 
defendant corporation, owning three fourths of its stock. He 
had charge of its books, solicited and filled orders, purchased 
stock, and was the general manager of its concerns, and transacted 
all its business. As he could contract for the materials to be 
used, and for the laborers to be employed, it would seem that he 
might give a note for any indebtedness arising in the general 
management of the business intrusted to his charge. 

But that is not all. On February 5, 1873, at a meeting of 
the directors, it was voted '' that the president have the full power 
and control of all the business of the company." 

The evidence is, that the president, after this vote, did all the 
business of the corporation for the following year. As he could 
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purchase materials and employ men, under this vote he could 
give notes for debts arising under contracts made by him, to the 
persons to whom the corporation was indebted. So the authority 
to give such notes, implies and includes the power to give notes 
for the money with which to pay such indebtedness, whether in 
the form of notes, or on the liability of the original contract. 

In Whitney v. South Paris J..tfanufacturing Co. 39 Maine, 317i, 
the agent was authorized "to purchase stock and make sales for 
the corporation, to hire and discharge help, and manage the 
concerns of corpora~ion, being subject at all times to the direction 
of the board of directors." The restriction in that case imposed 
on the agent does not exist in the one at bar. In delivering the 
opinion of the court, SHEPLEY, C. J. said: ''The usual course of 
transacting the financial affairs of the company appears to 
have been by the agent. He procuring loans of money from 
banks and individuals, on notes of the company made by him, on 
drafts drawn by him, and on notes and drafts payable to the 
company and indorsed by him. Notices on such paper, given to 
him, would bind the company, and he might waive the right to 
require notice and render the conditional liability absolute. This 
would come within the scope of his authority to create an absolute 
liability ; it being but one of the forms of doing it. When notes 
became payable and new loans or an extension of the time for 
paying those existing became necessary, he must have the power 
to meet the exigency, or the credit of the company must be 
destroyed and his financial operations cease." In Bates v. Keith 
Iron Co. 7 Met. 224, the agent, as in the case last cited, was 
subject to the control of the directors. It was held that the notes 
of the agent without the assent of the directors were valid, and 
that their assent might be presumed. ''Unquestionably," observes 
WILDE, J. ''he was fully authorized to employ workmen to 
carry on the business of the concern, and to pay them with the 
funds of the corporation; or, not being in funds, he had authority 
to give notes of the corporation. Odiorne v. Maxcy, 13 Mass. 
178; and 15 Mass. 39; White v. lVesport Cotton Man'f. Co. l 
Pick. 220." It is clear, therefore, that the president had authority 
to give notes, which would be binding upon the corporation. 
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Further, it appears from the records of the corporation, that 
at a meeting of the directors on December 29, 1879, the directors, 
W. '\iV. Castle and Charles P. Hazeltine, present, the president 
and treasurer, W.W. Castle, made his report upon the affairs of 
the company. 

''Voted, that all acts of W. W. Castle as president and treasurer 
of the company, from January 23, 1873, to the present time be 
and are hereby ratified and confirmed. 

F. S. Wallis, Clerk, pro teni." 

There were but three directors. The action of two is binding 
on the corporation, It would seem to be so, though one may 
have deceased or resigned. 

2. It is urged that "the notes declared upon do not on their 
face, purport to be the promissory notes of the Belfast Foundry 
Company." 

The notes in suit were payable "at office of Belfast Foundry 
Company." They were intended to bind some person or corpo
ration. They were not intended to bind the president personally, 
for if they had been so intended, he would not have signed the 
name of the corporation whose agent he was, and which be bad 
ample authority to bind. In Draper v . .Zllassachusetts Steam, 
Heating Co. 5 Allen, 338, the signature was as in the case at bar. 
Thus, "Massachusetts Steam Heating Company, L. S. Fuller, 
treasurer." In bis opinion, HOAR, J. says: "The name of the 
company is signed to the note. This signature could not he 
made by the corporation itself, and must have been written by 
some officer or agent. It was manifestly proper that some indi
cation should be given by whom the sjgnature was made, as 
evidence of its genuineness; and Fuller added his own, with the 
designation of his official character. And that the whole taken 
together shows it to be the signature of the Massachusetts Sten,m 
Heating Company, and not of Fuller." The principle decided 
in this case is to be found in .Abbott v. Shawmut Ins. Uo. 3 
Al1en, 215, and in Atlcins v. Brown, 59 Maine, 90. 

In the cases cited by the learned counsel for the defendant, the 
signer appends to his signature a description of himself as agent, 
president, trustee or treasurer of some corporation as in SlawBon 
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v. Loring, 5 Allen, 340, the next case to that of Draper v. 
lrfass. Steam 1-Ieating Co. before cited, as well as in the other 
cases relied upon. 

3. It is insisted that '' the defendants are not liable upon the 
money count, for the money borrowed by Castle without author
ity, even if it were made to appear that he appropriated it to 
their use." 

It has been clearly shown that Castle was authorized to borrow 
the sums in controversy and that they were applied to meet 
the liabilities of the defendant. 

The note given for a debt or loan is undoubtedly presumptive 
evidence of payment of such debt or loan. It is only to be 
regarded as payment, when the 8ecurity of the creditor is not 
impaired. But if negotiable pape.i. is taken under a misappre
hension of the rights of the parties, the presumption of payment 
may be rebutted. Paine v. Dwinel, 53 Maine, 53. 

If the notes in this case are not binding it is obvious that they 
were taken under a most material misapprehension, for it cannot 
be doubted that they were given and taken as valid notes upon 
which the defendant corporation is liable. 

Here, then, was a loan, the note given for it not binding. The 
loan remains. The president, Castle, was authorized to make it. 
The funds borrowed were applied to the discharge of corporate 
liabilities. The note given not being valid, the plaintiff may 
proceed on the original cause of action. The case on this hypoth
esis stands as if no note had been given. Assuredly, the loan to 
the defendant, through the agency of an authorized agent, and 
their use of the same would constitute a good ground of action. 

4. It is objected that the two notes dated October, 1873, for 
two thousand dollars and for four hundred dollars, were not 
given for borrowed money, but for the plaintiff's credit in the 
savings bank. 

It is immaterial whether the plaintiff loaned bills or loaned a 
draft on which the money was collected. It is equally unimpor
tant, she furnishing the book of the savings bank, whether her 
deposit was drawn by her, or by her authorized agent, provided 
the Belfast Foundry had the funds so drawn out. It is abundantly 
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proved that it had the benefit of them. The plaintiff should 
recover for them. 

Defendant defaulted. 

1VALTON, BARROWS, VIRGIN LIBBEY and SYMONDS, JJ., 
concurred. 

GEORGE H. BILLINGS 'l,'S. lNITABITANTS OF MONMOUTH. 

Kennebec. Opinion April 6, 1881. 

Exceptions~ Money had and received - action for, against a town. 

Exceptions taken to the admission of notes declared upon, and other pieces of 
evidence to show the consideration, and authority for, or ratification of 
such notes, are deprived of all "111idity as grounds for a new trial where the 
jury are peremptorily instructed that these notes were not authorized nor 
ratified by the defendant, that there was nothing in the case to warrant any 
such inference, and finally that, "that lays the notes out of the case, and 
brings us to the other count, that for money had and received." 

An action for money had and received to his use, may be maintained by one 
who, upon representation of town officers that money was needed for muni
cipal use, has furnished them money for such use, if he goes farther and 
proves that that money was actually applied by such officers to the extin
guishment of some of the lawful and proper debts and liabilities of the 
town. 

ON EXCEPTIONS and motion for a new trial. 

Assumpsit on three promissory notes signed "·vvilliam G. 
Brown, Treasurer ;" also for money had and receive<l. 

Plea was general issue, and statute of limitations was set up 
under a brief statement. 

The verdict was for $3004.81. 
The exceptions relate to the admission in evidence, of the notes 

declared upon, of certain other notes, and of the records, 
accounts, and settlements with the treasurer~ of the defendant 
town. Exceptions were also taken to th<: part of the charge to 
the jury given below : 

''Now a question is raised here in the very beginning whether 
these notes are the notes of the town, or the notes of the treas
urer. I do not deem it necessary to state in regard to that now. 
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I do not care to state it for the reason that there are several 
actions pending, in which that very question will be raised and 
will be firn1lly settled by the law court. And it is sufficient for 
me to say to you, that those notes were not authorized by any 
vote of the town . . That lays the notes out of the case," 
and to other parts of the charge covering several pages. 

G. 0. Vose, for the plaintiff, cited: Jejts v. York, 4 Cush. 
371; Jones v. Wolcott, 2 Allen, 247; Barlow v. Cong. Soc. • 
in Lee, 8 Allen, 460; Goulcl v. Ste1·ling, 23 N. Y. 456; F. & 
M. Bank v. B. & D. Bank, 16 N. Y. 125; Hern v. Nichols, 
1 Salk. 289. 

J. H. Potter, for the defendants. 
\ 

If the notes declared on are the individual notes of Brown, 
then of course they are not admissible. If they are held to be 
town notes in form, then they should not have been read in evi
dence, until it was first shown that they were issued by the express 
permission of the town in its corporate capacity. No such per
mi~sion was shown, none existed. Rich v. Errol, 51 N. H. 
350. 

Again, though in 1865, Brown, the treasurer, was authorized 
to hire money, yet he was not authorized to issue commercial 
paper for the same. Parsons v . . Alonmouth, 70 Maine, 264, and 
cases therein cited. 

Therefore, the Leuzader notes, dated February 4, 1865, Feb
ruary 6, 1865, and March 10, 1865, were clearly inadmissible on 
any ground. 

The several amounts claimed to have been paid as interest on 
the Jack, Johnson, Smith and Leuzader notes were, we submit, 
inadmissible. Counsel for plaintiff claimed that he offered them 
to show that those notes were not barred by the statute of limi
tation. But the statute of limitations was only pleaded and could 
only be pleaded to the notes sued, and the above named notes 
were not in suit. 

The reports of the treasurer from 1864 to 1877, inclusive, 
made at the annual March meetings, were placed in evidence and 
read to the jury. These reports are merely statements, in 



17 6 BILLINGS V. INHABITANTS OF MONMOUTH. 

gross, of the treasurer's account with the town. Nothing is stated 
in detail, no notes are specifically mentioned, no one could tell 
whose notes were there, of whom money was borrowed, or to 
whom the town was indebted. We know of no legal ground on 
which they were admissible, and can conceive of no purpose for 
which counsel offered them, (he stated none) unless it was as 
evidence of ratification l;)y the town of the unauthorized acts of 
the treasurer in issuing the notes declared on, and others. 

In 1866, a case involving this identical question came· before 
the full bench of Massachusetts, Dickfrrnon v. Conway, 12 Allen, 
487, where it was held that the report of the treasurer, accepted 
by the town, presented no evidence of ratification to be presented 
to the jury. 

In Dedham, Institution for Savings v. Slack, 6 Cush. 409; 
Rich v. Errol, 51 N. H. 350; Benoit v. Conway, 10 Allen, 
528, the same rule of law was advanced and II?-aintained. 

The presiding ju<lge in his instruction to the jury refused to 
rule on the question whether the notes declared on were in<livid
ual notes, or in form, town notes. 

Had the learned judge instructed the jury that the notes 
declared on were the individual notes of Brown, then that would 
have ended the conflict, and the plaintiff would have been non
suited. 

There is no pretence either in the testimony or the charge that 
the treasurer was authorized to hire nny money for which these 
notes were given ( unless it be the five hundred dollars note.) 
Therefore, the vital question was what ,became of the money? 
And this raised the all important question, viz: the deficiency in 
the treasury. And the defendants had a right to inquire into 
every minutire pertaining to that deficiency. The learned judge 
should have given the jury the widest latitude in that direction, 
and even should have impret,sed upon them the necessity of 
thoroughly investigating this branch of the case. 

BARROWS, J. The defendants' objections to the reception in 
evidence of the notes sued, and certain other notes and renewals 
thereof, which were claimed by plaintiff in one phase of the case 
to constitute the consideration of the notes in suit, and like objec-
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tions to the records of the doings of. the town at various town 
meetings, between 1862, and 1872, and to the reports of the 
town treasurer at its annual meetings, from 1865 to 1877 inclu
sive, all accepted by the town, and to the settlements of the 
treasurer with the selectmen, if said objections could be supposed 
in any view of them to possess merit, became altogether imma
terial, when the presid1ng judge, ·with full instructions as to the 
effect of a want of authority upon the validity of the notes, per
emptorily instructed the jury that n these notes were not author
ized by any vote of the town, that they were not ratified, that 
there was nothing in the case which ·would authorize any such 
inference," and finally, that (ithat lays the notes out of the case, 
and brings us to the other count, that for money had and 
received." 

Nor do we see how the testimony could have been excluded ; 
for the presiding judge could not say in advance, that the plaint
iff would be . unable to produce evidence of authority to the 
town officers to make the notes, nor that there would he no proof 
of a ratification which would bind the town. A rule which would 
exclude a piece of evidence, because in and of itself it is insuffi
cient to establish the proposition ·which the party offering it, seeks 
to maintain, and because without something more which may or 
may not be forthcoming it is useless and irrelevant, is obviously 
impracticable, for it would enable an adversary to exclude piece
meal, what taken as a whole would maintain the issue. 

Something may be, and often is done in the discretion of the 
court, by way of requiring a certain order in the introduction of 
the evidence ; but it can hardly be deemed erxor to trust some
what in the intelligence, honor and integrity of counsel, to furnish 
the necessary connecting links, and when they fail to do so, a 
distinct ruling which lays the defective evidence out of the case 
will leave the objecting party no substantial cause of complaint. 
Penn. R. R. Go. v. Roy, U. S. Sup. Ct. December, 1880. 
The Reporter, vol x, p. 793. 

Here it was a subject of contention, both in law and fact, 
between the parties, whether these notes had been authorized or 
ratified by the town. To apply the testimony touching it intel-

VOL. LXXII. 12 
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Hgently, it was proper that the notes should be presented ; and 
we fail to see any plausible ground of objection to the admission 
of the records of the town and its action. · The acts of the town 
and its officers must be known, in order that their effect upon 
the subject of controversy might be canvassed ; and even had the 
ruling been less peremptory than it was upon the questions of 
authority and ratification, it would be difficult to find any good 
cause of complaint in the admission of this evidence. The 
defendants' counsel insists in argument upon the refusal of the 
presiding judge to rule upon the question, whether the notes 
were in form notes of the town, or notes which could bind the 
treasurer only. If the instructions to the jury had permitted a 
recovery upon the notes in any contingency, that inquiry would 
seem to he pertinent. But they did not. The notes were "laid 
out of the case," and the plaintiff's right to recover was made to 
depend upon his establishing what was necessary to entitle him 
to a verdict upon the count for money had and received. The 
testimony tending to show authority or ratification, was weighed 
and found wanting. After this, there was no occasion to pass 
upon the construction of the notes, any more than there was in 
Parsons v . .11.fonmouth, 70 Maine, 264. 

That any negotiable paper, made by the officers of a town in 
the transaction of its ordinary business, not proceeding _under 
special authority conferred by some statute, will he subject, even 
in the hands of a bona ficle indorsee, to all equitable defences 
that might be made against the original promisee, is well settled 
in this State, as appears in the case last named, and the cases 
there cited. 

And the plain doctrine of Bessey v. Unity, 65 Maine, 342, and 
Parsons v. nfonnwutlt, is that the holder of such paper who has 
lent money upon the representation of town officers that it was 
"Wanted for municipal use, must go farther and show the appro
priation of the money lent to discharge legitimate expenses of 
the town, unless he can show that such officers were specially 
authorized, by vote of the town at a legal meeting, to effect the 
loan. The case at bar seems to have been tried in careful con
formity with these rules. The fallacy of the.greater part of the 
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defendants' argument upon the exceptions consists in ignoring 
the fact that ''the notes were laid out of the case/' 

It .,is strongly implied in the two cases last above cited that 
money thus advanced and shown to have been actually 
appropriated to the discharge of legal liabilities of the town,;· 
would be held recoverable in an action for money had and received 
against the town. We see no good reason to excuse the town 
from refunding it when it has been actually thus appropriated .. 
The plaintiff by such proof brings his case fully within the prin
ciples that govern the action for money had and received. He 
shows his money received and appropriated by the agents of the 
town to the legitimate use of the town, and in such case the· 
want of an express promise to repay it will not defeat the action. 
The law will imply a promise, sometimes, even against the denial 
and protestation of the defendant. Howe v. Clancey, 53 Maine, 
130. 

It is the p:J,yment of the lawful debts of the town by its own 
agents with the plaintiff's money which constitutes the cause of 
action. 

To allow a recovery by the plaintiff of whatever sum he can 
show has thus enured to the benefit of the town, . is a more 
compendious mode of settling the controversy than the English 
method of subrogating the lender of the money to the rights of 
the perhaps numerous corporation creditors, who have been paid 
with the funds procured without authority, a mode of doing 
justice which manffestly tends to a multiplicity of suits, when, 
for aught we see, the proper result may be reached, at all events. 
with the assistance of an auditor, in a single action. 

Looking at the issue which was in fact presented to the jury, 
it will be seen that defendants' counsel is in error in supposing· 
that if the presiding judge had ruled that if the notes were in 
form the individual notes of Brown, '' that would have ended the, 
conflict and the plaintiff would have been nonsuited." 

The plaintiff offered testimony tending to put his case upon 
another footing than that of Parsons v. JJfonmouth, and hence 
all the evidence which had a tendency to show that plaintiff's. 
money was used for the payment of some legitimate indebtment 
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of the town was strictly relevant ; and the instructions ( of some 
of which the defendants complain) were appropriate to direct -the 
attention of the jury to that which was the chief subject of 
inquiry. Thus it is obvious that the deficiency in the town 

. treasurer's accounts was of importance only upon the question, 
what was done with the plaintiff's money, and as it might bear 
upon that question, the presiding judge called the attention of 
the jury to it. The defendants surely have no cause of complaint 
that he did so, nor that he required the jury carefully to ascer
tain such facts as were necessary to determine whether the old 
notes which ( it was claimed) were paid with this money were barred 
by the statute of limitations, and whether, if the plaintiff's 
money was paid to discharge them, they represented not only 

. just but legal claims against the town. 
The vital question of fact whether the plaintiff's money had 

actually been applied by the town oflicerE, to the extinguishment 
of legal claims against the town was settled by the jury against 
the defendants. The jury found that it was so applied. The 
testimony produced by the plaintiff, if believed, justified the 
finding, and there is nothing in its character or in that of the 
accounts produced which decisively stamps it as untrue. There 
is an apparent error of a few dollars in the reckoning of interest. 
When the plaintiff has cured this by a remittitur, the entry will 
be. 

Motion and exceptions overruled. 

APPLETON, C. J., WALTON, VIRGIN, LIBBEY and SYMONDS, 

.. ,J J., concurred. 



DYER V, CURTIS, 181 

JESSE DYER vs. NoRRIS G. CURTIS and another. 

Cumberland. Opinion April 7, 1881. 

Ice pond. Tide waters. Dam. Nuisance. Prescription. Lease, void from 
public policy. 

A dam built across an arm of the sea, into which a fresh water creek empties, 
to exclude the salt water for the purpose of creating a fresh water pond, 
upon which to cultivate and harvest ice for the market, without direct 
authority of the legislature or the delegated action of harbor commissioners, 
if the case falls within their jurisdiction, is in the same sense a public 
nuisance as it would be to build a solid wall across a road or street. 

Without such authority such a dam never acquires the right to exist by 
prescription. 

Where, by the terms of a lease, the lessor agreed to keep up such a dam during 
a certain portion of the year, in consideration of the covenants of the lease, 
it was held to be an illegal contract. 

No rule precludes either party from showing the illegality of a lease void from 
public policy. 

A deed of a tide-mill privilege, mill clam, wharf privilege and the right to flow 
the creek and adjoining lands to high water mark, ''and all the rights and 
highways connected with and belonging to said mill privilege," gives the 
grantee no right to ice cutting, nor title to the ice formed upon a fresh 

water pond raised by changing the dam so as to exclude the salt water. 

ON REPORT. 

The case is stated in the opinion. 

The law court was to render such judgment as law and justice 
require. 

Webb and Haslcell, for the plaintiff. 

These defendants do not claim any right to prevent the plaintiff 
from utilizing his mill property as an ice field in the winter 
season, why then should they be upheld in willfu1ly appropriating· 
to their own use the product of the plaintiff's property? The 
use of the mill is lost to the plaintiff in order that he may harvest. 
ice from his mill pond. 

The controversy here is not whether the plaintiff has unlawfully· 
shut out tide water, but whether, having clone so and made an 
ice pond, the defendants who neither do nor can lawfully object, 
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are justified in trespassing upon his pos<session and carrying away 
his ·ice. 

If the defendants were not lessees when the ice sued for was 
taken they were strangers to the title and had no right to enter 
upon the premises. 

Strout and .llolrnes, and E. P. Payson, for the defendants. 

SYMONDS, J. The declaration contains one count for trespass 
upon real, and another for trespass upon personal estate. The 
close is described as a mill pond in Cape Elizabeth, the property 
removed as about six thousand tons of ice. 

There is no dispute that the locus is a creek, or arm of the sea, 
within the ordinary ebb and flow of the tide; a small brook 
running in at the head of it. For a long period, perhaps sixty 
years or more, there has been a dam below, at the outlet of the 
creek into the broader parts of the hay or harbor. For the same 
length of time, except when temporarily destroyed by fire, there 
has been a tide mill at the dam, operated by letting the tide flow 
in through gates and fill the pond, holding it there till the tide 
had ebbed for about three hours so that the process of grinding 
could hegin, and then grinding for about six hours, till the return 
of tho tide stopped the wheel and began to fill the pond again. 
Upon the ebb of the tide, the mill would again be started by the 
full pond. 

The extent of plaintiff's claim of title, under his deed from 
Charles Oxnard, July 1, 1874, is to this mill with its dam, ways, 
rights of wlmrfage and flowage, and what other rights pertain to 
it as a mill and mill privilege. He shows no other title by grant 
or hy prescription in himself. If any former owners of the mill 
had acquired by deed or by possession a higher right than this ; 
either a different easement in the premises or a fee in the flats 
flmved; the deed to the plaintiff did not undertake to convey it 
to him. The limit of his title under his deed is to the mill with 
its rights and privileges. The question of his possession does 
not at present arise. 

Till the winter of 187 4-5, no attempt had been made to cut 
ice for the market upon the mill pond, and the tide had flowed 
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in and out in the winter, as at other seasons. During that winter 
the sea was excluded by a solid earth work at the dam, the pond 
gradually filled by fresh water from the brook, on which ice 
formed, which was marketed by the firm of Curtis and Dyer, 
consisting of the plaintiff and one of the defendants. Whether 
the business of this firm continued during the winter of 1875-G, 
perhaps does not positively appear. · 

The right of the firm of Curtis and Dyer to use the mill pond 
in this way, and to cut and harvest the ice upon it, was evidently 
questioned by "'\i\Tilliam "'\V. Thomas and others, who claimed to 
be, or as trustees to represent, the owners of adjacent uplands, 
and asserted title to the flats, subject to the easement of the 
mill; and after some negotiation, on November 1, 1876, the 
defendants took a lease for four years, from those trustees, of 
certain lots which are said to include the place in dispute, and 
also of ''the right to shut out.the sea by a dam, and to flow with 
fresh water up to high water mark all the flats, marsh and thatch 
bed in Mill Creek. . to cut ice thereon and remove it 
therefrom." 

After this lease from the trustees had been obtained, on 
December 16, 1876, the defendants procured, also, a lease from 
the plaintiff for four years from November 1, 1876, with the rjght 
of renewal, and containing the following description of the 
premises demised : '' the privilege to cut and harvest the ice on 
my mill pond. . being the same pond and property held by 
me under deed from Charles Oxnard. . giving said 
lessees full control of said pond and its flowage during the ·whole 

, ice forming, cutting and harvesting season, viz. from the first day 
of November in each year to the twentieth day of March of the 
year following, if they so long need or desire to so occupy and 
use it ; and the said Dyer agrees to keep the darn of said pond at · 
swne hei,qht and in safe condition, as same has hereby [hereto
fore?] been kept by him and by Dyer and Curtjs, to his and their 
use and occupation of said pond jn the ice business." TheJessor 
might enter and expel the lessees, it was provided, if they failed 
to pay the rent or to keep their covenants. 

In December, 1879, the plaintiff, claiming that the defendants 
had broken the covenants of his lease to them, entered upon the 
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pond to take possession, notified the· defendants that such entry 
was for breach of condition, that their right of occupancy under 
the lease was ended, and any further entry or interference by 
them forbidden. The defendants, hmvever, in fact retained the 
possession of a part of the pond that winter against the plaintiff's 
will, and between the last day of D~cember and the date of the 
writ, cut and carried away the ice for which recovery is sought 
in this action. , 

Was this a trespass upon the lands or goods of the plaintiff? 
)Ve think not. 

It is settled law, that under the Massachusetts Colonial Ordi
nance of I 64 7, ( Comm. v. Alger, 7 Cush. 53,) part of the 
common law of this State, the owner of the upland has the fee 
in the :flats to ordinary low water mark, '' where the sea doth not 
ebb above a hundred rods ;" "until severed by some deed or act 
of the owner, competent to convey or transfer real estate" ; but 
between low and high water mark he holds subject to certain 
reserved rights of the public. Navigation must not be obstructed, 
nor the passage of fish into bays, creeks, or up the course of 
navigable rivers, without legislative authority. These are matters 
of common right, and such an obstruction of them, even by the 
holder of the fee in the sea shore, is a public nuisance. They 
are rights, also, ag-ainst which no prescription runs. No erection, 
injurious to them and without legislative sanction, ever acquires 
the right to be, by lapse of time. 

The ordinance of 164 7 ,r vested the property of the :flat& in 
the owner of the upland in fee, in the nature of a grant; but it 
was to be held subject to a general right of the public for navi
gation until built upon or inclosed, and subject also to the 
reservation that it should not be built upon or inclosed in such 
manner as to impede the public right of way over it for boats 
and vessels. vVe are not aware that this has been drawn in 
question by any judicial decision ; but on the contrary we think 
that this construction has been uniformly recognized, adopted 
and applied, as occasion has required." Cornrn v. Alger, supra; 
Low v. I1nowlton, 2G :Maine, 128; -11foulton v. Libbey, 37 Maine, 
472; Stongllton v. Baker, 4 Mass. 522. 
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In the present case, no authority from the legislature is claimed. 
Suppose the plaintiff to hold all the title to the property pur
ported to be conveyed to him by his deed, which it is possible 
for a citizen to have in such estate without legislative act; or 
assume for the present purpose that his deed gave him the fee in 
the flats of the creek, within the ebb and flow of the tide; the 
entire fus p1·ivatmn. The creek is still a public highway, and 
the obstruction of it, so as to exclude the sea, a public nuisance. 

It does not necessarily follow that the ancient mill and dam 
exist without right, and that the plaintiff has taken nothing by 
his deed. Fishways may be constructed and provision made fo;r 
the passage of boats, by locks or otherwise, so that the private 
estate may be enjoyed to the full extent practicable, consistently 
with the public right. But to close this creek against the incom
ing tide, so as to make it a pool of fresh water for the formation 
of ice for the market, without either the direct authority of the 
legislature, or the delegated action of the harbor commissioners, 
if the case falls within their jurisdiction, was in the same sense 
µ, public nuisance as it would be to build a solid wall across a 
road or street. 

It will be seen that the main consideration for the covenants 
of the defendants, contained in the lease from the plaintiff, was 
an agreement on the part of the latter to keep up during the term, 
from the first of November in each year, till the twentieth of the 
following March, this permanent obstruction of a public right. 
If this was not done, there was no ice to be cut. It is common 
knowledge.that salt water creeks upon our shores are not naturally 
impassable by reason of ice during all that period. 
. It follows that the lease was an illegal contract and void. It 
is true that a tenant cannot ordinarily deny the title of his land
lord, which he admits in the lease, or under which he receives 
possession. But no rule precludes either party from showing 
the illegality of the lease itself. On grounds of public policy, 
of the disability of the plaintiff, not of protection for the defend
ant, the court refuses to aid in enforcing a contract to do an illegal 
act, or one in which the consideration is illegal, however the 
illegality may be made to appear in evidence, receiving even 
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oral testimony to determine the status of a written contract in 
this respect. This contract imposed no obligation upon the 
plaintiff to maintain the dam in the manner stipulated, a nuisance 
which exposed him constantly to indictment, and which anybody 
having lawful occasion to use the creek might abate, committing 
no breach of the peace. It created no liability against the 
defendants, as tenants of the ice field thereby formed. In th' 
most favorable light for the plaintiff, it was as if the iwner of 
the soil under a public road should agree in a lease to fence off 
a part of it, and maintain the fence during the term, if his tenant 
would agree to pay him rent for the strip inclosed. It is clear 
that in such case the lease would be void as an illegal contract. 
If such a lessor, owning the fee of the road, had taken possession 
for breach of the terms of the lease by the tenant, certain claims 
on his part to the products of the soil might arise which the 
plaintiff is not here in position to assert, because he did not take 
actual possession of the whole pond, not of that part where the 
defendants cut the ice; and, again, because he shows no property 
in the water of the creek, but only the right to use it, subject to 
the public easement, for the purposes of his mill. 

It is true, in the present instance, that the jus publicwn may 
be of trifling value. But the principle is an important one, pro
tecting the openness of navigable waters, and must he observed. 
The ice interests of the State are becoming so valuable, that the 
legislature, which has the power to regulate common rights and 
privileges, will undoubtedly he disposed to yield them wherever 
it can he done safely and without public detriment, but the attempt 
to make this arm of the sea a place for cutting merchantable ice, 
without the aid of the legislature, is entirely impracticable. 

The plaintiff's deed gave him no right to the ice cutting and no 
title to the ice. _He shows no rightful possession except in 
accordance with the terms of his deed. There 'Was no actual 
ouster of the defendants, from that part of the pond where they 
cut it. The right of the plaintiff to exclude them if they did 
not interfere with his mill privilege does not appear. Ownmings 
v. Barrett, 10 Cush. 186, 189 ; Paine v. Woods, 108 Mass. 
160, 173. They remained in possession and took the ice. If 
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either party has derived an advantage from the lease the law 
leaves them as they stand. 

Judgment for the defendants. 

APPLETON, C. J., WALTON, BARROWS, VIRGIN and LIBBEY, 

J J., concurred. 

GEORGE HEARN vs. THOMAS SHAW and others. 

Cumberland. Opinion April 7, 1881. 

Exceptions. Malicious prosecution. J.lialice. Abuse of legal process. Practice. 

In an action for malicious prosecution where the exceptions state, that appro
priate instructions were given as to what constitutes probable cause for 
commencing an action, and that the jury were told that they might infer 
malice from the want of probable cause, it was not error to refuse to adopt· 
in terms, as a part of the charge, a request that " if the defendants negligently 
and ignorantly . commenced an action against all the owners of the 
vessel, and attached the whole vessel when some of the part owners were 
not liable for the demand sued, and those who were liable, were unjustly 
and wrongfully harassed and oppressed, the jury have a right to infer actual 
malice from such acts." 

The refusal of a specific instruction, does not in any case affirmatively appear 
to be an error if it is left uncertain whether those given, were the same in 
substance and effect; still less when the exceptions show that the whole 
subject to which the request relates, was covered by appropriate instructions, 
to which no exception was taken, and which do not appear. 

Where it appears from the exceptions, that a requested instruction was refused," 
'' except as given in the charge," and no part of the charge which includes 
the same subject is report2d, they fail to show an error if one exists. 

When correct rulings have been given to the full extent of the claim alleged 
in the declaration, that the action was begun maliciously and without cause; 
it was for the plaintiff to request a ruling that would enable him to recover 
on proof, of part of his case, abuse of process properly issued, At least, it 
should appear that the attention of the court was called to the minor cause 
of action included in the declaration. Otherwise it was not error to treat the 
entire1 cause of action as the one before the court, and to give the rules of 
law relating to it. 

ExcEPTIONS from superior court, Cumberland. 

Action on the case to recover damages for malicious suit and 
prosecution, and for abuse of legal process. 
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At, the trial the plaintiff requested the presiding judge to 
instruct the jury as follows : 

"If the defendants negligently and ignorantly and without due 
care and investigation commenced an action against all the ovm
ers of the vessel, and attached the whole vessel when some of the 
part owners were not liable for the demand sued, and those who 
were liable were unjustly and wrongfully harrassed and oppressed, 
the jury have a right to infer actual malice from such acts," which 

, the court declined to give other than as given in the following 
extracts from the charge. 

"But if you should find a want of probable cause in beginning 
the suit against Captain Hearn, you will then consider the second 
proposition which I stated to you it was incumbent on the plain
tiff to prove, namely, that the action was commenced maliciously 

/ or with malice. 
~~ The plaintiff is not required to prove that the defendants were 

actuated by express malice in the popular sense of that word, that 
is, that a feeling of hatred and ill-will existed in the minds of the 
defendants, but it is sufficient if he prove malice in fact in its 
legal meaning. And in a legal sense, any act done willfully and 
purposely to the prejudice and injury of another is as against that 
person malicious. Any illegal act, the necessary consequence of 
which is to injure another, is malicious. The question of malice 
is a question of fact for the jury. The jury may infer malice from 
want of probable cause, though the want of probable cause is 
only one item tending to prove malice. Malice as I have said, is 
a question of fact, and is to be proved by the defendants' acts, 
conduct and declarations in regard to the original suit, or by 
other circumstantial evidence as any other fact may be proved." 

The plaintiff also requested the following : '' If defendants, 
after the attachment of vessel, were notified that all the defend
ants were not liable, and they had no reasonable cause to believe 
all the owners of said vessel in 1877 were liable, then the defend
ants were not justified in holding the attachment upon the inter
ests of all the owners of the vessel and a further continuance of 
said attachment upon the interests of all the owners would be 
evidence of want of probable cause and of actual malice." 
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Which the court declined to give otherwise than as given in 
the charge, and remarked to the jury: ''I am requested by coun
sel for the plaintiff to give you ✓further instruction. It affects 
the joinder of other parties to the suit, not parties to this pro
ceeding here. If other parties have 1any cause of action against 
these defendants they can bring it into court. As I have already 
said what motives existed in the minds of the defendants as to 
Lewis, it does not necessarily follmv existed in their minds as to 
Hearn. For that reason I decline the request except as given in 
the charge." 

The court having given the jury appropriate instructions as to 
whnt constitutes probable cause for the commencement of an 
action, further instructed them as follows: 

"If you find that the defendants were not actuated by malice 
in commencing the suit against Captain Hearn, even if you find that 
it was begun without probable cause, then the plaintiff's case fails 
and your verdict should he for the defendants." 

1-W. P. Prank and P. J. Larrabee, for the plaintiff. 

The only questions involved are the instructions in regard to 
malice, and in regard to abuse of legal process. 

Plaintiff claimed that the fact that defendants did not inquire 
at custom house at time suit was commenced, for names of owners 
in July, 1876, when goods were sold, was evidence that they 
were negligent and did not use due care and investigation, which 
was in the province of the jury to find, and if they should so 
find, that the requested instruction would be a guide to them in 
reference to the question of malice. It is not sufficient that 
defendants should act simply in good faith as instructed by the 
court, as the greatest negligence, want of care and investigation 
might exist at the same time with good faith. Page v. Gushing, 
38 Maine, 527. 

The account sued was charged, as evidence shows, to the own
ers of brig Enderus, and not to individual names, and there was 
not the least evidence of any kind that J. T. Lewis was interested 
at the time said goods were sold, as owner in said brig ; and even 
good faith on the part of defendants ':VOuld have elicited an inquiry 
as to who were the owners at time goods were sold. 
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The general principle of law is, that plaintiffs are not only 
responsible for commencement of suits, but for the conduct of 
same, and that any acts of theirs whereby the opposing party is 
unnecessarily harassed, oppressed or injured, in his person or 
property, is an abuse of legal process for which they are liable. 
1 Hilliard on Torts, 435; Savage v. Brewer, 16 Pick. 453; Page 
v. Oushing, 38 Maine, 526. 

The court further instructed the jury, "If you find that the 
defendants were not actuated by malice in commencing the suit 
against Captain Hearn, even if you find that it was begun without 
probable cause, then the plaintiff's case fails," &c. Now the law is 
well settled, that in action for abuse of legal process, it is not 
necessary to aver or prove malice. Page v. Cushing, 38 Majne, 
527; 2 Greenl. Ev. § 452. 

Charles F. Libby, for the defendants, cited: Soule v. Wins
low, 66 Maine, 451; 11larsllall v. Oakes, 51 Maine, 308; .Pres
cott v. Hobbs, 30 Maine, 345; JJlarren v. Walker, 23 Maine, 
453; Hopkins v. JWcGillicuddy, 69 Maine, 273. 

SYMONDS, J. I. The first exception is to the refusal of the 
court to give the following instruction requested by the plaintiff: 
"If the defendants negligently and ignorantly 
commenced an action against all the owners of the vessel, and 
attached the whole vessel, when some of the part owners were 
not liable for the demand sued, and those who were liable were 
unjustly and wrongfully harassed an<l oppressed, the jury have 
a right to infer actual malice from such acts." 

·whatever may be the fact in regard to the correctness and 
pertinency of the rule of evidence stated in this request, the 
exceptions as presented, do not show an error in refusing to adopt 
it in terms as a part of the charge. Appropriate instructions, 
the exceptions state, ·were given as to what constitutes probable 
cause for commencing an action. On this point, no exception 
was taken. The jury were also told they might infer malice from 
the want of probable cause, so correctly defined by the court. 
If, then, the facts supposed in the request, were such as to leave 
no reasonable or probable cause for bringing the original action, 
and attaching property in the manner therein stated-and it is on 
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this ground, that malice is to be implied from them, if at all
it follows that the ruling requested must have been substantially 
included in those given. In other words, malice is not to be 
inferred from the acts stated in the request, unless they are suffi
cient to show a want of probable cause. Probable cause was 
correctly defined to the jury, and they were told malice might be 
inferred from the want of it. Assuming the negligent acts which 
the request ·recites to be sufficient to show want of probable cause, 
then the jury were told in effect they might infer malice from 
them. 

While the whole charge is not given, and we do not know in 
what terms probable cause was defined, in full, enough appears 
to show that this element of negligence in proceeding to bring 
the suit, was not overlooked by the court. In one of the extracts 
reported, it is upon '' an honest and reasonable conviction" on the 
part of the present-defendants, that the plaintiff was then their 
debtor, appearing from all the evidence, that the finding of the 
jury on this point was made to depend. This does not extend to 
questions relating to the ownership of the vessel, nor to the pro
ceedings under the attachment, but so far as these were involved 
in the subject of probable cause, or the want of it, affecting the 
inference of malice, there is no exception to the rulings given, 
and the case states that they were appropriate. The refusal of 
a specific instruction, does not in any case affirmatively appear 
to be an error, if it is left uncertain whether those given were. 
the same in substance and effect; still less, when the exceptions 
show that the whole subject to which the request relates was 
covered by appropriate instructions, to which no exception was 
taken, and which do not appear. 

II. The second requested ruling was refused except as given 
in the charge. No part of the charge which includes the same 
subject is reported. The exceptions, therefore, fail to show an 
error, if one exists. vV e suppose the request to mean that the 
continuance of the attachment under the circumstances stated 
would be evidence of want of reasonable cause and of malice, 
in instituting the suit against the defendant. It assumes that 
there was no reasonable cause to believe all the owners liable, 
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and, as a matter of course, that the continuance of the attachment 
on the property of all after notice was unjustifiable. The inten
tion could not have been to ask a ruling that what was assumed 
as true was merely evidence of the existence of the fact assumed; 
that there being in fact no reasonable cause for continuing such 
an attachment was only evidence tending to show the want of 
such reasonable cause, and therefore the existence of malice. It 
could not, then, have intended a ruling that the facts stated were 
evidence of want of good cause and of malice, in continuing the 
attachment, hut must have referred to their effect in evidence, 
upon the character of the suit at its inception. If the question 
were'before us, it is by no means clear that the holding of the 
attachment, after the discovery of such new fact, would be evi
dence that the action was a groundless and malicious one at the 
start, and when considered only in reference to the plaintiff. 

III. The last sentence from the charge would undoubtedly be 
incomplete and incorrect, if the abuse of legal process had been 
claimed at the trial as a distinct ground of liability. :Even if 
the writ issued on good grounds and without malice, it might be 
so mis-used, the plaintiff claims, to detain on a small demand a 
vessel of great value, having perishable goods on board, and 
about to start on a voyage, ·when ample security and other prop
erty to be attached were offered, as to create a liability for the 
damage thereby unnecessarily and wrongfully done. The aver
ments in this declaration are sufficient to set forth such an alleged 
cause of action, and these are not dependent upon those which 
aver a malicious and causeless issuing of the writ. '1 It is gen
·(lrally true, in declarations for torts, that surplusage does not 
vitiate. A party proves such of the allegations of his writ as he 
can, and his failure to prove other statements does not prevent 
his recovery, if he proves any good ground of action." Fisk v. 
Hicks, 31 N. H. 540. 

But a careful examination of the exceptions leads us to the 
belief that this abuse of the process ·was urged at the trial in 
aggravation of damages, and not as a distinct ground of liability. 
It is clear that the presiding judge so understood it. Both of the 
requests, as we have seen, relate to malice and want of reason
able cause in bringing the action. There is no request for a ruling 
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upon the effect of a subsequent abuse of process, except as evi
dence of want of cause and of malice in the origin of the suit. 

The claim of the plaintiff in argument, ii that i(was an abuse 
of legal process and of attachment to join all the owners in said 
suit and attaching said vessel thereon, and refusing to accept any 
bond," &c. standing alone, might be opposed to this view; 
although here the abuse is alleged to consist in joining all the owners 
in the suit, and. the proceedings under the attachment are stated 
incidentally, by way of aggravation. But from the exceptions as 
a whole, the inference is reasonably clear that the plaintiff at 
the trial insisted upon the broad ground of liability set forth in 
the declaration ; that the action against him was instituted 
maliciously and without cause, and if 'there was any omission to 
state the principles of law relating to a narrower ground of action, 
the abuse of process properly issued, it arose from a failure 
sufficiently to direct the attention of the court to that branch of 
the case. ..With reference to the full extent of the claim alleged 
in the declaration, the rulings were correct. It was for the plaintiff 
to request a ruling that would enable him to recover on proof of 
part of his case. At least it should appear that the attention of 
the court was called to this minor cause of action, as a distinct 
ground of liability included in the declaration. Otherwise it was 
not error to treat the entire cause of action as the one before the 
court, and to give the rules of law relating to it. 

Nor do we assent to the claim of the plaintiff that proof of 
malice in its legal sense and of want of reasonable cause is not 
ordinarily essential in an action for abuse of legal process. The 
cases certainly must be rare, if they exist, in which there can be 
an abuse of process without malice or with reasonable ground for 
the acts done. In the passage cited from Greenleaf, in Page v. 
Cushing, 38 Maine, 527, to the effect that in such an action it 
need not be proved that the process ii was sued out maliciously or 
without probable cause," the emphasis should be put upon the 
words cc sued out," and not as the reporter has it upon the words 
"maliciously or without probable cause." Although not malicious 
in its origin, a writ may be improperly employed. But a wrong-

VOL. LXXII. 13 
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ful act done to the injury of another is the gist of the action. 
"Proof of actual malice is not important except as it may tend 
to aggravate damages ; it is enough that the process was wilfully 
abused to accomplish some unlawful purpose." Cooley on Torts, 
190. 

In the present case the quality of malice was attributed by the 
court to "any act done wilfully and purposely to the prejudice 
and injury of another." 

Upon the whole, the exceptions fail to show that the plaintiff 
was aggrieved by the rulings given or refused. 

Exceptions overruled. 

APPLETON, C. J., "'\VALTON, BARROWS, VIRGIN and LIBBEY, 
J J. , concurred. 

CARRIE A. GrL~IORE vs. HuoH Ross, and another. 

Penobscot. Opinion April 14, 1881. 

Negligence. Steam-tug. 

In an action for damages against the owners of a steam-tug for running down 
and injuring the plaintiff who was in a row-boat, the gist of the action is the 
alleged neglig~nce in the management of the tug; and whether or not the 
captain was a registered master, or licensed as a master or pilot, or that the 
tug had a right to be navigating the waters where the accident occurred, are 
immaterial and irrelevant facts. 

ON REPORT. 

Writ dated September 12, 1877. 

Declaration - '' In a plea of the case, for that the said plaintiff 
at Northport, in said county of Waldo, on the 23d day of 
August, A. D. 1877, was in a small row-boat upon the waters of 
the Penobscot bay, a public thoroughfare for boats, vessels and 
steamers, and in the use of ordinary care, and the said Ross and 
Howell were, then and there, by their servants and agents, in 
possession of a certain steam tug-boat, called the C. B. Sanford, 
to the side of which said Ross and Howell by their servants and 
agents then and there_ in charge of the said steam tug-boat had 
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then and there attached a vessel, and was then and there towing 
the same by force of the steam of said tug-boat. 

''And the said plaintiff avers that the said Ross and Howell by 
their said servants and agents, then and there in charge of said 
steam tug-boat and vessel thereto attached, so negligently, care
lessly, and unskillfully managed said boat and vessel that the said 
vessel for want of good and sufficient management, then and 
there fell foul of, ran down, and capsized the said row-boat of' 
plaintiff, in which she then and there was as aforesaid, and then 
and there threw the plaintiff into the water, and dragged her a 
great distance, to wit : five hundred feet, at great speed through 
the water, dislocated her right shoulder, broke one of her ribs, 
fractured two other of her ribs, jammed, bruised and' otherwise 
injured said plaintiff internally and externally, by reason whereof 
her life was despaired of, and on account of all which she was 
greatly frightened and has endured great pain, agony and suffer
ing, been put to great expense in surgical and medical attendance 
and for nursing, medicine and board, and has been obliged to 
give up her business, and has become, as she avers, permanently 
injured, maimed and disfigured for life, and disabled, all to the 
damage of said plaintiff ( as she says) the sum of six thousand 
dollars." 

Plea, general issue. 
The material facts as found by the court, are stated in th.e 

opinion. 
The court were to render such judgment upon the evidence so

far as admissible as the legal rights of the parties require. 

Barker, Vose and Barker and A. J. Chapman, for the 
plaintiff. 

The plaintiff had a right to be in her boat, she was an expert 
in the management of it. The boat, oars and rowlocks, and the· 
time and place were all suitable and proper, and she was in the 
use of ordinary and common care. The unexpected act of the 
master occasioned hurried rowing to avoid impending peril which 
caused the rowlock to slip out. 

A party, having given another reasonable cause for alarm, 
cannot complain that the person so alarmed has not exercised 
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cool presence of mind, and thereby find protection from respon
. sibility for damages resulting therefrom. TVesley City Coal 
Go. v. Healer, 84 Ill. 126; Saltonstall v. Stockton, l Campbell, 
11; 13 Peters, 181; 71 N. Y. 228. 

The accident could have been avoided by reasonable care and 
• diligence on the part of the defendants' servants. 24 How. 313. 

The defendants were personally negligent in several particu
lars. 

The captain was not a registered master nor licensed as a 
masterorpilot. U. S.,R. S., § § 4171, 4183, 4438, 4439,4442, 
4445, 4499, 4500, 5344. The steamer had no right to be 
navigating the waters of the bay. Idem, § § 4399, 4499. 

She had not a full complement of men. Idem, § 4463 ; The 
Young America, 1 Brown's Ad. 549; The Coleman and Foster, 
Id. 456; The Victor, Id. 449. 

She had no proper lookout. 13 U. S. Stat. 'at Large, 61, 81 ; 
The Armstrong, l Brown's Ad. 130; The Douglass, Id. 105 ; 1 

·Clif. 343; 5 Blatch. 247; 1 Clif. 410; 13 Blatch~ 517; l0How . 
. 557. 

She took an unusual and circuitous route. U.S.,R. S., § 4233: 
MUler v. The W. G. Hewes, 1 Woods, C. C. 363; 6 Wall. 225; 
19 How. 241; The Governor, 1 Clif. 97; The Merrimac, 14 
Wall. 203; The Wenona, 19 Wall. 41; N. Y. &c. Co. v. 
Rumball, 21 How. 372; 66 Maine, 376; 14 Wall. 189; 9 Wall . 

. 522. 

TVilson and Woodward, for the defendants, cited: Delafield 
·v. Union Ferry Co. 10 Bosw. 216; Ba'l'nes v. Cole, 21 Wend. 
188; Pope v. Str. R. B. Forbes, 1 Clif. 331; St. John v . 

.. Paine, 10 How. 557; The Alleghany, 9 Wall. 522; Phila. & 
,R. R.R. Co. v. Adams, 8 The Reporter, 121; The Milwaukee, 
·7 U. S. Dig. 734. 

VVALTON, J. This action is based on alleged negligence. The 
plaintiff says that while she was out in a small row boat, she was 
negligently run down and injured by the defendants' steam tug
.boat. The case has been twice submitted to a jury, each time 
;resulting in a disagreement. By agreement of parties the case 
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is now to be decided by the· full court. The question is whether 
the alleged negligence is proved. vVe think it is not. 

The case shows that the defendants were engaged in carrying 
passengers to and from Belfast and Rockland, and the camp
meeting grounds at Northport. Having more passengers than 
they could accommodate on their steam tug, on the afternoon of 
August 7, 1877, they lashed a schooner to the side of the tug, 
and, taking on board some :five or six hundred passengers, left 
the wharf at Northport for Rockland. At this time, the plaintiff, 
a young woman about twenty-three years of age, was out in a 
small row-boat, unattended by any one except a child about six 
years old. As the steam tug started from the wharf, the plaintiff 
commenced to row out into the harbor. The steamer, on leaving, 
moved partly in a circle ; and, unfortunately, the plaintiff rowed 
directly into the course which the steamer took. ·while in this 
position, and not more than one or two hundred feet from the 
steamer, one of the plaintiff's rowlocks slipped out. This event 
seems to have so disconcerted or frightened her, that, instead of 
replacing the rowlock, or, in any way, endeavoring by the use of 
the remaining oar, to move her boat out of the way, she threw 
down her oars and threw up her arms, and, as she says, called 
to them to keep off. The captain of the tug immediately signalled 
the engineer to stop the tug and back as quickly as possible, and 
the engineer did so. But the tug was under such headway, and 
the plaintiff's boat was so near, that the impending collision was 
not avoided. The plaintiff having ceased all efforts to guide or 
direct her boat, it swung round, came directly under the bow of 
the schooner which was lashed to the side of the tug, and was 
capsized. A deck hand from the tug jumped into the water and 
supported the plaintiff and the little girl that was with her, till a 
boat from a vessel which was near by came to their assistance, 
and they were rescued. 

A careful examination of the evidence fails to satisfy us that 
this accident to the plaintiff was owing in the slightest degree to 
any fault on the part of those in charge of the tug. If the 
accident was not the result of the plaintiff's own negligence, 
then, we think, it must be regarded as one of those unavoidable 
or inevitable accidents for which no one is to blame. 
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It is said that those. in charge of the tug were negligent in not 
having a lookout. We think they did have a lookout. The 
captain himself was acting as a lookout. He occupied the best 
position on the boat for observation ; and, although his eye was 
not on the plaintiff at the moment her rowlock slipped out, his 
attention was instantly called' to her situation by a passenger who 
was standing at his side, and he then saw her, and a score of 
separate lookouts could not have secured more prompt action to 
avoid the collision than was then had. We think the accident is 
attributable in no degree to the want of a lookout. 

It is further said that the captain of the tug was not the 
registered master, and that he was not licensed as a master or 
pilot, and that the tug had no right to be navigating the waters 
of the bay, and was liable to seizure. These are irrelevant facts. 
The owners of the tug are not being prosecuted for violations of 
law in these particulars. The gist of the action is alleged negli
gence in the management of the tug. All other matters are 
outside of the issue, and wholly immaterial. Our conclusion is 
that the alleged negligence is not proved. 

Judgment f01· defendants. 

APPLETON, C. J., DANFORTH, VmmN, PETERS and LIBBEY, 

JJ., concurred. 

ALBERT F. BURNHAM vs. CHARLES P. Do1m. 

Hancock. Opinion April 14, 1881. 

Mortgage. Parol agreement. Evidence. Payments. 

Where the grantee in a warranty deed, as a part of the consideration for the 
conveyance, agreed orally with the grantor to pay the balance due upon an 
outstanding mortgage, oral evidence of such an agreement is admissible in 
evidence in a real action wherein the plaintiff relies upon such mortgage to 
support hi's title. 

Payments made by a party upon a mortgage debt, in pursuance of a duty, in 
the proper performance of which others are interested, must be applied and 
allowed as payments, and cannot be used by such party as a part considera• 
tion for the assignment and transfer of the mortgage and debt to a third 
person. 

ON REPORT. 

The opinion states the case. 

A. P. W,iswell, for the plaintiff. 
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In the warranty deed to Walker, the grantor agreed to protect 
him against the lawful claims and demands of all persons. It is 
now proposed to show by parol, that the parties to that deed 
made a parol agreement contradicting or changing the <leed. That 
cannot be done. Egery v. Woodard, 56 Maine, 45; Brown 
v. Thurston, 56 Maine, 126; Jones on Mortgages, § 848: Loud 
v. Lane, 8 Met. 517; Hunt v. Hunt, 14 Pick. 374. 

The payments made by Walker, were not an extinguishment 
of the mortgage pro tanto, because Walker didn't intend it as 
such. The intent controls. Evans v. Kiniball, l Allen, 240. 

L.A. Emery, for the defendant, cited: Brown v. Lapham, 
3 Cush. 554; Jones on Mort. § § 858, 861, 864, 865; Fish v. 
French, 15 Gray, 520; Goodspeed v. Fulla, 46 Maine, 147; 
Wharton's Ev. 1042-1046. 

WALTON, J. This case is before the law court on report. 
Upon so much of the evidence reported as is legally admissible, 
the court is to render such judgment as the legal rights of the 
parties may require. 

It is a real action. In support of his title the plaintiff relies 
upon a mortgage deed, originally given to Chas. J. Perry, and 
by him assigned to John B. Redman, and hy the latter to the 
plaintiff. The mortgage was given to secure three notes amount
ing in the whole to the sum of sixteen hundred dollars. Two of 
the notes were paid by the mortgagor as they fell due, leaving 
one for five hundred thirty-three dollars and thirty-three 
cents unpaid. While things remained in this condition, the 
mortgagor conveyed the land 'to Austin B. Walker by deed of 
warranty, the latter agreeing orally,' as part consideration for the 
conveyance to him, to pay the balance due upon the mortgage. 
It is in relation to this agreement that the controversy in this case 
arises. The plaintiff contends that to admit oral evidence of 
such an agreement would violate the rule which does not allow 
the written contracts of parties to be varied or contradicted by 
oral evidence. He says the deed covenanted that there were no 
incumbrances, and to admit oral evidence that there was an 
incumbrance, which the grantee agreed to remove, would be in 
direct conflict with this covenant, and deprive the grantee of the 
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benefit of the covenant by which the grantor agreed to warrant 
and defend the premises against the lawful claims and demands 
of all persons. 

The first question, therefore, is whether oral evidence of such 
an agreement is admissible. ,v e think it is. In the first place, 
the rule referred to applies only in suits between the parties to 
the instrument, as they alone are to blame if the writing contains 
what was not intended, or omits that which it should contain. It 
does not apply to suits between third persons. They are allowed 
to prove the truth notwithstanding it may contradict the written 
statements of others. And this is a suit between third persons. 
1 Green. Ev. § 279, and cases there cited. 

And evidence of the character of that which is offered in this 
case is admissible even in suits between the parties to the writing. 

In Bartlett v. Parks, 1 Cush. 82, the declaration alleged that 
the defendant, in consideration that the plaintiff would convey to 
him certain real estate, promised to pay the taxes that were or 
should be assessed upon it for the current year, and the plaintiff 
was allowed to prove that the defendant, by an oral agreement, 
made at the time of the conveyance to him, and as part consid
eration for the conveyance, made the promise set out in the 
declaration. 

And in Preble v. Baldwin, 6 Cush. 549, similar evidence was 
admitted. In the latter case precisely the same argument was 
urged against its admissibility which is urged in this case, namely, 
that it would he in conflict with the covenants in the deed, but 
the court held that the evidence was admissible. For numerous 
cases showing the admissibility of similar evidence, see Good
speed v. Puller, 46 Maine, 141. 

The evidenc_e being admissible, the next inquiry is as to its 
effect. It shows that Walker agreed, as part consideration of the 
conveyance to him, to pay the note held by Perry when it should 
become due ; that in pursuance of this agreement, he made two 
payments, one of two hundred and fifty dollars, and one of fifty 
dollars, amounting in the whole to three hundred dollars, and 
took Perry's receipts therefor; that afterward he induced Perry 
to transfer the note and mortgage to Redman, and that Redman 
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subsequently tr:msferred them to the plaintiff, as already stated. 
The balance of the note has since been paid; and, if these payments 
made by Walker are allowed, it has been paid in full. The 
question is whether these payments can be allowed. We think 
they must be. They were made by one whose duty it was to 
pay. He had agreed so. to do. The money was left in his hands 
for that special purpose. It was as if he had paid the full value 
of· the land, and the grantor had then handed him back so much 
of the money as would pay the note, upon his promise that he 
would so apply it. It was not his money, In reality it was the 
grantor's money. The holder of the note knew of this arrange
ment, and when he accepted the money he accepted it as pro 
tanto payments. Of this, the evidence leaves no doubt. True, 
these payments were not indorsed upon the note. But receipts 
were given. Indorsements are not essential to payments. They 
are only evidence of payments. Payments may exist without 
them. It may also be true that neither Redman nor the plaintiff 
knew of these payments when they took the note. But that is 
of no importance. They took it long after it was overdue, and 
must, of course, hold it subject to all defenses then existing. 
They can derive no aid from the rule of law which protects com
mercial paper negotiated before it is dishonored. This was already 
dishonored when they took it. The intentions of Walker are of 
no importance. Having made the payment in part, which it was 
his duty to make, he could not, at his own will and pleasure, 
convert it into a consideration for the transfer of the note to a 
third party. The money paid, was, in reality, the money of 
another, and when it had been once lawfully applied to the pur
pose for which its real owner intended it, the appropriation could 
not he changed without his consent. No such consent is shown 
in this case. If, says Chief Justice SHAW, the money is advanced 
by one whose duty it is, hy contract or otherwise, to pay and 
cancel a mortgage, and relieve the mortgaged premises of the 
lien, a duty in the proper performance of which others have an 
interest, it shall be held to be a release, and not an assignment, 
although in form it purports to be an assignment. Brown v. 
Lapham, 3 Cush. 551-554. 
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Being satisfied by what we deem competent evidence that there 
is nothing due upon the mortgage on which the plaintiff relies in 
support of his action, that the notes to secure which the mort
gage was given have been paid in full, judgment must be entered 
for the defendant. R. S., c. 90, § 9. 

Judgment for defendant. 

APPLETON, C. J., DANFORTH, VIRGIN, PETERS and LIBBEY, 
J J., concurred. 

SAMUEL KNOWLTON, Petitioner for writ of .liabeas Corpus, 

vs. 

CHARLES BAKER. 

"\Valdo. Opinion April 14, 1881. 

Exceptions. Habeas corpus. 

Exceptions do not lie to the discharge of a prisoner on habeas corpus. 

ON EXCEPTIONS. 

Habeas corpus. The court held that the petitioner as a matter 
of legal right was entitled to be discharged from his imprison
ment and order~d his discharge. The respondent alleged excep
tions which ''being seasonably presented and found correct are 
allowed, if allowable ; the full court to determine whether 
exceptions will be in the case stated." 

J. W. Knowlton for the petitioner. 

Tlwnipson & Dunton, for the respondent. 

WALTON, J. Exceptions do not lie to the discharge of a 
prisoner on habeas corpus. The object of the writ is to secure 
the right of personal liberty ; and this can only be accomplished 
by prompt action and a speedy trial. To allow exceptions to the 
order of the court in term time, or to the order of a judge in 
vacation, discharging a prisoner, would na'cessarily result in con
siderable delay, and thus defeat one of the principal purposes of 
the writ, namely, a speedy· release. True, errors may result 
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from such hasty action, and parties interested in the imprisonment 
of the person released, may thereby suffer. But the history of the 
writ shows that greater evils are liable to result from the want 
of speedy action. We have been cited to no authority justify
ing the allowance of exceptions in such cases, and we are not 
aware of the existence of any. On the contrary, it has been 
decided in Massachusetts that exceptions do not lie in such cases. 
And their habeas corpus act, in force at the time of the decision, 
so far as this question is concerned, was in no respect different from 
what ·ours is now. In fact, ours, as is well known, is substantially 
a transcript of theirs. Wyeth v. Richardson, 10 Gray, 240. 

Exceptions dismissed. 

APPLETON, C. J., DANFORTH, VmmN, PETERS and LIBBEY, 
JJ., concurred. 

CITY OF BANGOR vs. INHABITANTS OF MADAWASKA. 

Penobscot. Opinion April 14, 1881. 

R. S., c. 24, § § 27, 28. Pauper. Notice. Estoppel. 

The failure of the overseers of the poor of the defendant town to return an 
• answer to the notice sent to them by the overseers of the poor of the plaint
iff town, estops the defendants to deny that the pauper had a. settlement in 
the defendant town notwithstanding the pauper has not been removed to the 
latter town; such a removal, or a reasonable excuse for not making it, is not 
essential to create the estoppel provided by R. S., c. 24, § 27. 

AGEEED STATEMENT OF FACTS. 

Action for pauper supplies. 
Writ dated February 20, 1880. 
Notice was sent November 12, 

removed to the defendant town. 
Question submitted to the court : 

Plea, general issue. 
1878. The pauper was not 

If the defendants did not deny, are they estopped to deny the 
settlement of the pauper in their town? 

If they are so estopped, case to stand for trial; otherwise a 
nonsuit to be entered. 
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T. W .. Vose, city solicitor, for the plaintiff, cited: R. S., c. 
24, § 27; Ellsworth v. Houlton, 48 Maine, 416. 

Wilson & Woodward, for the defendants. 

The defendants would not be estopped to show that the pauper 
belonged to the plaintiff. New Bedford v. Hingham, 117 Mass. 
445; Turner v. Brunswick, 5 Maine, 31. 

Are they estopped to deny that he belonged to them ? 
The question is now raised for the first time in this State. The 

question was not argued or mentioned by either counsel or the 
court, in I1ennebunlcport v. Buxton, 26 M&ine, 61. 

Estoppels are not to be favored, because the truth may be 
excluded. Leicester v. Rehoboth, 4 Mass. 180; Turner v. 
Brunswick, supra; Marshpee v. Edgartown, 23 Pick. 156. 

We claim that by R. S., c. 24, § 28, the failure to deny and 
the removal of the pauper, are both conditions precedent to the 
creation of the estoppel. There are so many contingencies 
affecting the safe transmission of the notice and denial, it is 
clearly probable that the legislature did not intend that an estoppel 
should be created without actually removing the pauper. 

The statute says the estoppel shall operate upon an '' action 
brought to recover for the expenses incurred for his previous 
support, and for his removal.-" 

What meaning have the words, "previous support," and ''for 
his removal," if the construction we contend for, is not correct? 
See Ellsworth v. Houlton, 48 Maine, 416. 

The decision in Petersham v. Coleraine, 9 Allen, 91, seems 
to be adverse to us, but the court in their opinion in that case, 
did not allude to, or discuss the point. 

WALTON, J. This is a pauper suit. The notice provided for 
by R. S., c. 24, § 27, was sent by the plaintiff town to the 
defendant town. The latter neither. removed the pauper nor 
returned the answer provided for in § 28. The question is 
whether a removal of the pauper by the plaintiffs to the defend
ant town is essential to the creation of the estoppel provided fo:r 
in the latter section. vVe think not. If the town receiving the 
notice neither removes the pauper, nor returns an answer within 
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two months, it is estopped to deny that the pauper has a settle-
ment therein ; and the town sending the notice may cause him to 
be removed to that town, and may recover the expenses of the 
removal, and of his previous support ; and we think the right to 
remoye, and the right to recover expenses incurred for his previous 
support, are independent rights ; that either may be exercised 
without exercising the other ; and that the estoppel applies 
whether exercised jointly or severally ; that the term ~~ previous 
support" does not mean support furnished before a removal, but 
support furnished prior to the commencement of the suit. 

It is said that this precise question is now raised for the first 
time in this State. But the defendants' counsel admit that it has 
been raised and decided adversely to their position in l\fassachu
setts. And in two cases in this State, we think the decisions 
must be regarded as impliedly, if not expressly, adverse to their 
position. The defendants' counsel have supported their position 
by a very able and ingenious argument, but it fails to satisfy us that 
our interpretation of the statute is not the correct one. Pete1·
sham v. Coleraine, 9 Allen, 91; Ellsworth v. Houlton, 48 Maine, 
416; Ii~ennebunkport v. Buxton, 26 Maine, 61. 

Case to stand for trial. 

APPLETON, C. J., DANFORTH, VmmN, PETERS and LIBBEY, 

JJ., concurred. 
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SAMUEL COPELAND, executor of the will of JOHN W. 
BARRON, in equity, 

vs. 

BETSEY P. BARRON and another. 

Penobscot. Opinion April 19, 1881. 

Will. Life-estate. Bequest for Zif e with power of disposal. 

A testator bequeathed to his father and mother, and the survivor of them; a 
sum of money for their use and support, during the term of their lives; any 
part thereof remaining unexpended after their death, besides paying their 
funeral expenses and purchasing grave stones for them, to go to the testator's 
son. 

Held: That the legatees took a life-estate, and not an absolute property, in 
the money; that they are entitled to the custody and control of the money 
during their lifetime, or until used and expended for their support; and that 
the court could not interfere with their possession of it, unless in an extreme 
case of unfitness of the legatees to exercise the discretion committed to them, 
or in the case of a threatened wanton ill-use of the fund intrusted to their 
care. 

BILL in equity brought to obtain a construction of the third 
item in the will of John ,vilson Barron. 

The item is recited in the opinion. 
George vV. Barron was deceased at the time of bringing the 

bill. 

Thomas H. B. Pierce, for the executor. 

V. A. and M. Spra,que, for Betsey P. Barron, cited: Jones 
v. Bacon, 68 Maine, 35; Gifford v. Choate, 100 Mass. 343; 
Pickering v. Pickering, l Brad. 269; Hale v. 1Warsh, 100 Mass. 
468 ; Breton v. Mocket, 9 Ch. Div. 95; Parnell v. Parnell, Id. 
96; Perry v. fl'Ierrett, 18 Eq. Cas. Eng. Dec. 152; Bayford v. 
Smith, 14 Ves.; Harris v. I1napp, 21 Pick. 412; Jackson v. 
Bull, 10 Johns. 19; 12 Johns. 389; Pickering v. Langdon~ 22 
Maine, 430; Kuhn v. Webster, 12 Gray, 3; 2 Redf. Wills, 419; 
Gibbins v. Shepard, 125 Mass. 541. 

D. D. Stewart, for Wilson D. Barron. 
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In the construction of wills the intention of the testator as 
expressed in the will shall prevail, if consistent with law, and 

. that intention is gathered from the whole will. Hall v. Preble, 
68 Maine, 101; Fox v. Rumery, Id. 127; Dawes v. Swan, 4 
Mass. 215; Cotton v. Smithwick, 66 Maine, 367; Norris v. 
Beyea, 13 N. Y. 283; Sweet v. Chase, 2 N. Y. 79; 1 Redf. 
Wills, 431, 445,' 449-454. 

The intention of the testator in this case is wholly inconsistent 
with the claim now set up that this one thousand dollars is to be 
paid over to Betsey P. Barron at once. Smith v. Bell, 6 Pet. 
68. 

'' And if any part shall remain unexpended after their death 
besides paying funeral expenses and putting up grave stones, the 
said remainder shall go to my son, Wilson D. Barron." 

Who was to pay the funeral expenses and put up the grave 
stones? The legatees clearly could not pay their own funeral 
expenses and put up their own grave stones. But the executor 
could, and he is to hold the one thousand dollars as quasi trustee. 
Fi'eld v. Hitchcock, 17 Pick. 183; Dole v. Johnson, 3 Allen, 
367; Dimmack v. Bixby, 20 Pick. 374; Van Vechton v. Van 
Veghten, 8 Paige, 125 ; Gott v. Cook, 7 Paige, 522; Evans v. 
Massey, 1 Young & V es. 19 7 ; lVebb v. Earl of Shaftsbury, 7 
Ves. 480; Estate of Mary England, 1 Russ. & Myl. 499 ; 
Hultoke v. Gell, Id. 515; Bowers v. Smith, 10 Paige, 199; 
Hill Trustees, 543, 548; Campa.rt v. Campa.rt, 3 Brown's Ch. 
196; Pedrotte's lYill, 27 Beavan, 583; Tatter·soll v. Howell, 2 
Meriv. 26; Maberly v. Turton, 14 Ves. 499; 1 Smith's Ch. Pr. 
653, 660; Bennett's Master in Ch. 4, 5, 17, 48, 110. 

These authorities show ample power in the court to appoint a 
master in chancery to report the amount necessary for the support 
of Betsey P. Barron. 

This case is unlike Jones v. Bacon, 68 Maine, 34, and falls 
within the exception stated in Rarnsdell v. Ramsdell, 21 Maine, 
288; see Smith v. Snow, 123 Mass. 323; Johnson v. Battelle, 
125 Mass. 453; I1uhn v. Webste1~, 12 Gray, 3; Ayer v. Ayer,· 
128 Mass. 575; Malcolm v. Malcolm, 3 Cush. 472; Saunde1·son 
v. Stearns, 6 Mass. 37; Slade v. Patten, 68 Maine, 380. 
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PETERS, J. The legacy in question is this: ''3. I give and 
bequeath to my father and mother, George W. Barron and 
Betsey P. Barron, or the survivor of the two, the sum of one 
thousand dollars, to be paid to tliem from the proceeds of my life 
insurance, for their use and support during the term of their 
lives, and if any part of said sum shall remain unexpended after 
their death, besides paying their funeral expenses and putting up 
gravestones, the said remainder shall go to my son Wilson D. 
Barron." 

The first question is, whether the primary legatees take the 
property absolutely, or only for life. 

It is a well settled general rule, that, if a gift be absolute and 
entire in its terms, any limitation over afterwards is repugnant 
and void. A testator cannot divide an estate into more parts · 
than the estate contains .. 

It is contended, by the primary legatees, that this bequest falls 
within this rule, upon the ground that the life-estate first given 
and the power of disposition over the remainder afterwards 
added, combined in the same persons, constitute in such persons 
an estate in fee ; that the two parts of the estate coalesce and 
merge into one, thus creating an absolute and unqualified gift. 

But, upon two grounds, the bequest must be regarded as giv
ing an estate for life only, with a power of disposal ; and not an 
absolute property. First: Because the gift is not absolute and 
entire in its terms, the power of disposition annexed being 
qualified and conditional, and not an absolute power. Second: 
Because, if an estate is given for life in express terms, it is not 
to be extended by implication arising from an annexed power of 
disposal, however unqualified. Implication is admitted in the 
absence of, and not in contradiction to, an express limitation. 
Stuart v. Walker, ante, p. 146. 

It is not probable that a testator would, in the same instrument, 
devise to a person an estate for life in express terms, and then 
give him the remainder of the same estate by implication. In 
Popham v. B~1,jield, Salked, 236, one of the earliest cases upon 
this que8tion, the court said, ('there was a mighty difference 
between a devise to A. and if he die without issue then to B, 
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and a devise to A, for life, and if he die without issue, then to 
B. vVhere a particular estate is devised, we cannot, by any sub
sequent clause, collect a contrary intent, inconsistent with the 
first, by implication." In the case at bar, any other construction 
would deprive the word8 ~~ during their natural lifo" of all mean
ing. These are words of limitation. The estate is not only a 
life-estate, but is expressly limited to lifo. Had the pmver of 
disposal been absolute and unconditional, as it is not, even then 
it could not have extended the legal estate that vested in the first 
takers. The privilege of disposition is a collateral gift of power, 
and not a gift of property. The life-estate and the remainder 
vested in the different devisees at the same moment. Nor can 
the remainder be prevented from coming to the possession of the 
ulterior takers except by a full exercise of the power to dispose 
of the gift. The case of Stnm·t v. Wcrllcer, supra, embodies a 
reference to numerous authorities in support of this position ; and the 
late case of Herring v. Bct}'}'OW, L. R. 13 Ch. Div. 144, a case 
exactly in point, should be added to the list. See same case in 
L. R. 14 Ch. Div. 2G3. 

Ramsdell v. Ramsclell, 21 Maine, 288, a leading case among 
the authorities touching the construction of --wills, is appealed to 
by the primary legatees in defence of their position. There 
seems to be some misapprehension as to the true purport and 
'3cope of the rules imposed by that case. The following proposi
tions are the~e stated : ,i It has become a settled rule of law~ 
that if a devisee or legatee have the absolute right to dispose of 
the property at pleasure, a devise over is inoperative. But 
where a life-estate only is clearly given to the first taker, with an 
express power, on a certain event or for a certain purpose, to 
dispose of the property, the life-estate is not by such power 
enlarged to a fee or absolute right ; and the devise over will be 
good." 

vVhere a devisee or legatee is spoken of in this language of 
that judgment, it has reference to cases where devises or legacies 
aremade in general orindefiniteterms, withoutwordsoflimitation; 
as where I devise you my farm or give you my ship, describing 

VOL. LXXII. 14 
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the object given, but without stating the nature or quantum of 
the estate, or what its duration is to be; that being a matter of 
implication to be gathered from all parts of the will. And where 
a life-estate is spoken of, it refers to a life-estate arising by im
plication, and not to one expressly created or limited to life. It 
must be home in mind that the discussion in that case related to 
a life-estate created by a rule of the common law in force in this 
State prior to the statutes of 1841. The revised statutes of 1841 
provided, that a devise of land should be construed to convey all 
the estate of the devisor therein, unless it appears by the will 
that he intended to convey a lesser estate. Prior to 1841, as to 
realty, the presumption was the other way. By the common law, 
a devise in general terms, without words of inheritance added, 
was not efficacious to convey an estate in fee ; unless the inten
tion of the testator to that effect could he collected from that in 
connection with all other parts of the will. A general devise, 
the interpretation of which was unaided by any light cast upon 
it from other portions of the will, carried a life-estate by implica
tion or by construction of law. An absolute power of disposal 
added thereto, being equivalent to the use of words of inheritance, 
would enlarge such life-estate to a fee; while a qualified power 
of disposal would not have that effect. But now the opposite 
rule of construction or presumption prevails. vVords of inheri
tance are now p_ri·nia facie implied by a general or naked devise. 
From the nature of things, any power of disposal added to such 
a devise cannot extend it. It now only serves to emphasize and 
repeat the gift. But a limited or special power of disposal 
annexed to a general devise, with limitation over, may restrain 
and limit the devise to the life-time of the devisee. It is evident 
enough that the rules laid down in Rarnsdell v. Rarnsdell, do not 
apply to a life-estate expressly created, where, as in the present 
case, the testator expresses his intention in direct and unambigu
ous terms. 

It is asserted by the learned counsel for the persons who claim 
as ulterior takers in the present case, that the case of Ramsdell 
v. Ramsdell, even as understood by us, cannot stand against the 
opposing case of Srnith v. Bell, 6 Pet. 68. But the latter case, 
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in its advanced position upon this question, has not been followed 
in this State, and is contrary to the authorities generally. 
Bigelow's Overruled Cases, 456; Gftford v. Choate, 100 ~ass. 
p. 346; Homer v. Shelton, 2 Met. p. 201; Albee v. Ua1penter,. 
12 Cush. p. 387. 

Another question is, whether the life-legatees are entitled to, 
the possession of the money bequeathed. We think they are. 
Had the testator bequeathed chattels instead of money, their· 
rjght to the custody of the property, upon giving an inventory 
of it, would be unquestioned. But money may be limited over 
as well as chattels. It has frequently been held that a bequest 
of money for life, and then over, gives only the interest. Field v. 
Hi'tchcoclc, 17 Pick. 182; 1 Jarman on Wills ( 5th ed.), rngelow's 
note, *879. But in this case the legatees are to have not only 
the interest of the money, but are entitled to expend so much of· 
the capital as may he required for their support. The legacy is 
payable directly to them by the terms of the will. The meaning. 
of the bequest is, that the money (payable out of the insurance 
fund) goes to the legatees for their use and support, and not that 
it is to be paid to them as they may need it for their support. 
This construction is not prevented by the provision in the bequest 
that the funeral expenses of the first takers may be paid out of· 
the fund bequeathed. Their own administrators may see to that. 
The estates of tl).e legatees for life would be chargeable for any 
unexpended balance, and those expenses, if paid by their admin
istrators, would make the charge upon their estates so much the 
less. French v. Hatch, 28 N. H. 331. 

If it were a clear case of the unfitness of legatees to exercjse 
the discretion committed to them, or if it were shown that there· 
was danger of a wanton abuse of the confidence reposed in them, 
a court of equity might, in a proper case for action of the kind, 
interfere in behalf of the remainder-man. But no such question 
is presented. We are merely called upon to interpret a bequest 
in a will. The testator has not indicated a desire that his execu-· 
tor should retain and manage this fund. Si voluit non dicit. He· 
provides for neither a trust nor trustee. He evidently relied upon 
the honesty and judiciousness of the legatees for a proper man-
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agement of the money. He must have anticipated that they 
might freely expend it. The will does · not provide that any of 
the fund shall be left for any purpose; it requires no unexpended 
:balance ; it merely provides for a remnant, if one is left. The 
testator has seen fit to place a personal confidence in his father 
and mother, which without a change of circumstances, it would 
be unwarrantable in us to disrespect. If he trusts them, we 
cannot distrust them without sufficient cause. Our opinion is, 
that the fund, and any accumulations of it in the executor's hands, 
must be paid to the surviving legatee, Betsey P. Barron. 
Warren v. Webb, 68 Maine, 133; Starr v. McEwan, 69 ]Haine, 
334; Sampson v. Randall, ante, 109; 1 Rop. Leg. 315 ; 2 Red. 
Wills, 654, and note; Johnson v. Goss, 128 Mass. 433; Shaw 
v. Hussey, 41 Maine, 495, 502. 

It is claimed . that the expense of this litigation should be 
assessed upon the legacy in dispute. The general rule is, that 
whenever the testator raises a doubt in regard to the meaning of 
his will, his general property must pay for settling it. 1 Red. 
Wills, 495; Shepheard v. Beetltam, L. R. 6 Ch. D. 597. It 
seems just and equitable, under the present circumstances, that 
each party should bear his own expenses and costs. 

Decree accordingly. 

APPLETON, C. J., WALTON, DANFORTH, VIRGIN and LIBBEY, 

... JJ., concurred. 
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INHABITANTS OF NAPLES vs. INHABITANTS OF RAYMOND. 

Cumberland. Opinion April 20, 1881. 

R. S., c. 143, § 20. Stat. 1874, c. 256, § 7. Pauper supplies. 
Support in insane hospital. Exceptions. 

The expenses incurred by a town in committing a pauper to the Insane Hopital 
and supporting him there cannot be recovered of the town in which he has a . 
settlement, under R. S., c. 143, § 20, when there is no proof that the select
men in making the commitment, had before them the evidence and certificate 
of at least two respectable physicians, based upon due inquiry and a personal 
examination of the person to whom insanity is imputed, as required by stat . 

• 1874, c. 256, § 7. . 
It is no just ground of exception that the presiding judge did not see fit to 

adopt the form of an instruction requested when full and correct instructions 
upon the law of the case are given. 

ON EXCEPTIONS from superior court, Cumberland; and motion 
for new trial. 

An action of the case to recover the expenses incurred to 
relieve Charles Gammon who fell into distress in the plaintiff 
town, amounting to twenty-one dollars and seventy-five cents, and 
for further expenses incurred in committing the same person to 
the insane hospital, and supporting him therein. 

At the trial there was no proof that the selectmen of the plaint
iff town, in committing Gammon to the hospital, had before 
them the evidence and certificate of at least two respectable 
physicians as required by stat. 187 4, c. 256, § 7. 

The verdict was for $89.31. 
The following are the requested instructions referred to in the 

opinion: 
ii That the burden is upon the plaintiffs to satisfy the jury that 

Gammon when be left Raymond and went to Saccarappa, bad an 
intention to return to Raymond as his home, and that this inten
tion was not changed at any time while absent." 

ii That as bearing upon the question as to his intention to 
remove from Raymond, and while absent in Saccarappa, the 
jury may properly consider the disposition of his wife not to live 
in Raymond ; the pecuniary difficulties under which he was 

/72:IT3,1 
/_e94 474I 
---..:::.:_:, 
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laboring as shown by the evidence, and the uncertainty as to his 
earning money sufficient to meet the mortgage debt on his farm, 
as well as his statement, if defendants' witnesses are believed, 
when moving his furniture and paying his tax to the collector of 
Raymond, and the fact, if found to be true, that he offered his 
farm for sale." 

Strout and Holnies, for the plaintiffs, cited: No. Yarniouth v. 
W. Gardiner, 58 Maine, 207; Bowdoinltarn v. Phipsburg, 63 
Maine, 497; Ripley v. Bebr·on, 60 Maine, 379; Warren v. 
T!tornaston, 43 Maine, 406; Brewer v. Linnaeus, 36 Maine, 
428; Jay v. Carthage, 48 Maine, 353. 

Charles F. Libby, for the defendants. 

The requeE:fod instruction as to the burden of proof, should 
have been given. 

In Ripley v. Jiebron, 60 Maine, 395, the court say: ~~The 
party setting up the five years' continuous residence, is bound to 
prove it. This is undoubted. If, whilst attempting to prove it, 
a break in the actual residence is shown, it is for that party to 
establish such a state of facts as shows that the legal home 
remained there, notwithstanding the absence. In other words, 
the party is bound to make out his case, and if obstacles inter
vene, he is the one to remove them. The other party is not 
bound to prove a negative, or to show that an actual removal was 
no removal at all." 

The requested instruction was pertinent to the facts of the 
case, and the principle of law therein presented was not covered 
by any instruction of the court. In a case of conflicting testi
mony the burden of proof is an important consideration, and 
often turns the scale in favor of the defendant. In this case the 
burden was upon the plaintiffs to show that the presumption 
naturally arising on two occasions from the acts of removal from 
Raymond was not the correct one. 

He was leaving his home in fact, and there was no presumption 
of law that he intended to return. The natural presumption was 
that he did not intend to retain his home in a place which he was 
in fact leaving, and to which he did not return on either occasion 
for more than a year. 
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And with such a ruling, the defendants might have expected a 
verdict in their favor, in view of the indecision of the jury, 
which had existed for seven hours, and which was only overcome 
by reading to them the charge and opinion in 001n. v. Tuey, 8 
Cush. p. 2, a case which, however accurate in its statements of 
abstract law, is always understood by a jury a.slaying down the 
rule that the minority should yield to the views of a majority 
of the panel, and bring in a verdict accordingly. When such 
pressure as this is necessary to compel a verdict, we think the 
defendants may justly complain of any failure to give proper 
instructions, such as were requested in this case. 

The burden of proof never changes ; it rested upon the plaint
iffs throughout this case. See State v. Flye, 26 Maine, 318; 
Tar-box v. Eastern Steamboat Co. 50 Maine, 345. 

As to so much of the case as related to expenses of committal 
to, and support in insane hospital, counsel cited: stat. 1874, c. 
256; R. S., c. 143, § § 12-20; Bangor v. Fafrjield, 46 Maine, 
558. 

BARROWS, J. The circumstances which attended the outgoings 
and incomings of Charles Gammon at Raymond for nine succes
sive years, and the fact that he had an interest all that time in a 
homestead there, sufficiently corroborate the testimony which he 
gives that when he left there on the occasions upon which the 
defendants rely, it was to procure the means to redeem that 
homestead, and always with the intention of returning thither as 
his home. All the points that are necessary to sustain the -ver
dict for plaintiffs for supplies furnished to Gammon as a pauper, 
having his legal settlement in the defendant town, are made out 
by an amount of testimony which forbids us to regard the case as 
one in which the verdict for such supplies may properly be set 
aside as against law and evidence or the weight of evidence. The 
testimony indicates that when the overseers of Naples intervened 
he was getting his living by working out at day's works, and had 
neither available means, credit, nor friends ·who were willing to do 
what was needful to keep him and his family from suffering, so 
that recourse to public charity was necessary for his relief. 
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The right to recover for the sums paid by the plaintiff town 
for Gammon's support in the insane hospital, was made by the 
rulings' to depend upon the proof offered to show a substantial 
compliance with the statute requirements touching the commit
ment of insane persons to the hospital by the municipal officers 
of the town where they are found, and not upon any :finding by 
the jury that such expenditures were necessary, suitable, and 
proper as pauper supplies under all the circumstances of the case. 
To this last inquiry the attention of the jury was not called ; and 
the question whether in any case such supplies famished to an 
insane pauper would be recoverable except where there has been 
such substan6al conformity to statute requirements as would give 
a right of action under R. S., c. 143, § 20, is not mised. To 
sustain the verdict for any part of the sum paid by the plaintiff 
town for Gammon's support in the hoE"pital, or the expense of his 
commitment, the proof must he such as ·will establish the defend
ants' liability under the last named section as modified hy § 7, c. 
256, laws of 1874. Under the provisions of R. S., c. 143, § § 
18 and 20, the town from which a person is legally committed to 
the insane hospital may recover the expense incurred from the 
town in which he has his legal settlement, provided the requisite 
notice is given. Jay v. Carthage, 48 Maine, 353; Bangor v. 
Fairfield, 46 Maine, 558. 

No record of the proceedings of the selectmen of Naples in 
making the commitment in the present case, is produced, and 
none can now be found. Not even the petition of the pauper's 
father upon which the proceedings were based has been preserved, 
and the evidence as to its contents is of the vaguest character. 
Nothing in the shape of documentary evidence touching the com
mitment is forthcoming, except the certificates deposited at the 
insane hospital. And there is no proof that the record of their 
doings in the premises which is called for by R. S., c. 143, § 12~ 
was ever made by the selectmen. 

Defendants' counsel claim that the failure to observe the direc
tions in the statute, in this respect, should preclude the plaintiff 
town from recovering against the defendants. It is not necessary 
to determine whether where it can be shown that the proceedings 
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were regular, and the commitment legal, the want of a proper 
record would have that effect. \'Ve think there was a fatal defect 
in the proceedings in the present case. In § 7, c. 256, laws of 
1874, we find the following provision: 

'' In all cases of preliminary proceedings for the commitment 
of any person to the hospital, the evidence and certificate of at 
least two respectable physicians, based upon due inquiry and per
sonal examination of the person to whom insanity is imputed, 
shall be required to establish the fact of insanity." 

It is manifest that this requirement was never fulfilled. The 
selectmen never had the evidence of the physicians before them, 
and no physician's certificate was made until after their adjudica
tion and order of commitment. 

The second order of commitment, the time of making which 
docs not appear, was not based upon any hearing of evidence 
from the physicians, which, as well as their certificate is made by 
the statute indispensable. None of the expenses of the commit
ment to the hospital, or the sums there paid for support are 
recoverable by virtue of these proceedings. The verdict cannot 
be sustained for any sum exceeding twenty-one dollars seventy
five cents, and interest thereon from the date of the writ, that 
being the amount expended before Gammon was sent to the hospital. 

If the plaintiffs remit the excess, the verdict cannot be said 
to be against law or evidence. 

Def en dun ts' counsel claims that there is no count in the writ 
which covers the items proved, basing this claim upon the propo
sition that all the expenses were incurred on account of the insanity 
of Gammon. But a pauper may be both insane and dangerous, 
and his commitment to the hospital may be necessary for the 
safety of himself and his family, and it is quite possible that it 
may be the most economical and suitable method of affording 
support, so that the town ·where he has his settlement would have 
no cause to complain of a verdict against them for such expen
ditures, simply as suitable and proper pauper supplies; but, as 
before remarked, the jury were not directed to determine how 
this was in the present case, the allowance being predicated upon 
an instruction that the second certificate of commitment was legal 
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and based upon a legal examination, a ruling which cannot be 
sustained. We must not be understood as deciding here and 
now that under a count for pauper supplies only, the expense of 
committing a pauper to the insane hospital and maintaining him 
there, is recoverable ; for no such question arises in the case as 
it stands on the record and as it was committed to the jury. But, 
manifestly, the defect in the declaration, if any, is in the failure 
to set out the proceedings as to the commitment and support of 
the pauper at the hospital, so as to show a right of action under 
R. S., c. 143, § 20, which might lead to a question whether upon 
any testimony any of the hospital expenses were recoverable. 
The count is in the ordinary form for pauper supplies and evidence 
was adduced to show that they were necessary. 

The objection raised by the defendants, indicates a misappre
hension of the meaning of the provision in R. S., c. 143, § 20, 
which is relied upon to sustain it. 

It does not follow from that provision that no insane person 
can be a pauper, nor even that pauperism may not result from 
insanity as it does sometimes from other diseases and misfortunes. 
The design of the provision is to prevent any one from incurring 
pauper disabilities or being deemed a pauper from the naked fact 
that he is thus supported in the hospital upon a commitment by 
the selectmen. That is a calamity which might befall one who 
was in no sense destitute or in need of relief from public charity. 
That an insane person may also be a pauper, or a pauper become 
so insane that his comfort and safety and that of others interested 
may be promoted by sending him to the insane hospital, are 
obvious facts which were recognized by the court in Jay v. 
Oartha,qe, 48 Maine, 353; Sarne v. Sarne, 53 Maine, 129, 130. 

It remains for us to determine whether the omission to give the 
requested instructions affords the defendants any just cause of 
complaint. The obvious aim of the requests was to secure a 
rehearsal by the court of the various points in the evidence, upon 
which the defendants relied to prevent the jury from coming to 
the conclusion that Gammon had gained a settlement in Raymond 
by having his home in that town for five successive years. 

The exceptions do not assert that the presiding judge did not 
properly instruct the jury that the burden of proof was upon the 
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plaintiff,-:, to establish the fact that he had his settlement in the 
defendant town. In the absence of a direct statement that he 
did not so instruct, the presumption is that he did. But besides 
the presumption it appears affirmatively that he did instruct the 
jury that "it is necessary for the town bringing the action, and 
upon whom the burden of proof rests, to establish four proposi
tions," one of which as stated by the judge is: '' 4, that the 
pauper had his settlement in the defendant town." Coupling this 
with the full and careful instructions which are recited in the 
exceptions as to what will give a settlement and as to what con
stitutes a home, and an abandonment of a home, and as to the 
effect of leaving one's place of residence without an intention to 
return, and of abandoning _a previously existing intention to 
return while absent, it is plain that the presiding judge gave the 
jury all the legal propositions necessary for the proper considera
tion of the case, and told them with sufficient explicitness that 
the burden of proof was on the plaintiffs. It is no just cause of 
exception that he did not adopt a form of speech which would 
probably have sounded like a reiteration of the argument for the 
defendants. Doubtless the defendants' counsel had laid before 
the jury with his wonted clearness and precision, the circum
stances relating to Gammon's absences from Raymond, and his 
intentions when he left and while he was away; hut he cannot 
properly complain because the judge was not disposed to supple
ment his argument by committing to the jury for their special 
consideration the terse and compact statement of the testimony 
favorable to defendants' views which was embodied in the request. 

lf plaintiffs remit so rnuch of the verdict as is in excess of 
$21. 75, and interest from date of writ to rendition of verdict, 
the1·e will be no substantial reason why the entry should not be, 

Motion and exceptions overruled. 

APPLETON, C. J., WALTON, VIRGIN and LrnBEY, J J., concurred. 
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DEXTER SAVINGS BANK vs. SAMUEL COPELAND, 
executor of the last will of JOHN WILSON BARRON, deceased. 

Penobscot. Opinion April 25, 1881. 

Pleadings. Demurrer. Declaration in an action against an executor. 

A general demurrer to a declaration containing three counts, will be overruled 
when one of the counts is good. 

A count in the usual form against an executor, for money had and received by 
his testate, in his lifetime, to the plaintiffs' use, containing the allegations 
that the plaintiffs first presented to the executor their claim in writing and 
demanded payment thereof, more than thirty days before the commencement 
of the action and within two years after notice given by the executor of his 
appointment, is good. 

ON 'EXCEPTIONS to a pro forrna ruling of the court oyerrul
ing a general demurrer to a declaration. 

(Declaration.) 

,r In plea of the case, for that the said Barron in his lifetime, 
on the 22d day of February, A. D. 1878, at said Dexter, being 
indebted to the plaintiffs, viz : the bank aforesaid, in the sum of 
four thousand eight hundred and forty-two dollars and twenty-two 
cents according to the account annexed, in consideration thereof, 
then and there promised the plaintiffs to pay them that sum on 
demand. 

,i Also for that the said Barron in his lifetime, on the 22d day 
of February, A. D. 1878, at said Dexter, being indebted to the 
plaintiffs in the sum of $4,547.08, according to the first item in 
the account annexed, in consideration thereof then and there 
promised the plaintiffs to pay them that sum on demand. 

,i Also, for that the said Barron in his lifetime, on the 22d day 
of February, A. D. 1878, being indebted to the plaintiffs in 
another sum of eight thousand dollars than in the same account 
for money before that time had and received by the said Barron 
to the plaintiffs' use, in consideration thereof then and there 
promised the plaintiffs to pay them that sum on demand. 

r'Yet though requested, the said Barron in his lifetime, and 
since his death the said Copeland never paid the said sums or any 



DEXTER SAVINGS BANK V, COPELAND, 221 

part thereof to the plaintiffs but refused, and the said Copeland 
still refuses so to do, notwithstanding the plaintiffs have first 
presented to the said Copeland their claim in writing and 
demanded payment thereof, more than thirty days before the 
commencement of this action, and within two years after notice 
given by said Copeland of his appointment as executor, to the 
damage of said plaintiffs ( as they say) the sum of eight thousand_ 
dollars," &c. &c. 

Date of writ February 20, 1880. 

Josiah Crosby, for the plaintiffs, cited: Bennett v. Davis, 62 
Maine, 544; Blanchard v. Hoxie, 34 Maine, 376; Bragg v. 
White, 66 Maine, 157; }Vood v. Decoster, 66 Maine, 542; .Neal 
v. 1-Ianson, 60 Maine, 84. 

D. D. Stewart, for the defendant. 

There are three counts. As to the claims alleged in the first 
two counts there is nothing in the writ to show that either has 
been presented to the executor and payment demanded as 
required by stat. 1872, c. 85, § 12. Eaton v. Buswell, 69 Maine, 
554; T-rustees M. C. Institute v. Haskell, 71 Maine, 487. 

There is such an allegation as to the third count, but that is a 
count for money had and received without any specification of an 
item due under it. 

The claim presented must be such that it could be paid on 
presentation and receipted as a voucher for the executor. The 
judge of probate would not allow as a voucher, "a receipted 
count for money had and received." See R. S., c. 64, § 60. 

Upon other questions arising as to the first two counts the 
counsel cited: Meservey v. Gray, 55 Maine, 542; Bennett v. 
Davi·s, 62 Maine, 544. 

V mGIN, J. The third count in the declaration is one in the 
usual form against an executor for money had and received by 
his testate in his lifetime, to the plaintiffs' use (Oliv. Pree. 173, 
182) ; together with the allegations rendered essential by the 
statute, that the plaintiffs 11 first presented to the said Copeland 
(executor) their claim in writing and demanded payment thereof, 
more than thirty days before the commencement of this action 
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and within two years after notice given by said Copeland of his 
appointment as executor." Eaton v. Buswell, 69 Maine, 554; 
stat. 1872, c. 85, § 12. Whether this allegation refers to the first 
and second counts, is immaterial to our present inquiry, since 
both parties claim that it does refer, at least, to the third count ; 
and if that count is good, the demurrer must be overruled .. 
.Blanchard v. ~Hoxie, 34 Maine, 376; Concord v. Delaney, 56 
Maine, 201. 

The question is one of pleading and not of evidence or 
sufficiency of proof. The allegation that the plaintiffs presented 
their claim in writing does not mean that the written claim as 
presented was couched in the language of the count, but that it 
contained a statement of such a cause of action as, if proved, 
will sustain the count. The particular cause of action may be 
any one of those which may be proved under and will sustain the 
count. To enable the plaintiffs to secure an attachment of real 
·estate under such a count, '' a specification of the nature and 
amount of their demand annexed to their writ" was essential. 
R. S., c. 81, § 56. And a '' specification of the matters to be 
proved in support of such a count" the defendant is entitled to 
on motion at nisi prius. Rule xr. But such specifications are 
no part of the count, and a judgment could be rendered as well 
without it as with. it. The count itself discloses, as a matter of 
law, a sufficient statement of a good ground of action, and whether 
the plaintiffs will be ahle to establish the facts necessary to entitle 
them to recover remains to he seen at the trial. Concord v. 
Delaney, supra. The defendant can plead over under the 
provisions of R. S., c. 82, § 19. 

Excepti'ons overruled. 

APPLETON, C. J., WALTON, DANFORTH, PETERS and LIBBEY, 

J J. , concurred. 
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THE FIRST NATIONAL BANK OF LEWISTON 

vs. 

CALVIN N. DWELLEY. 

Androscoggin. Opinion April 27, 1881. 

Tritst. Fraudulent conveyance. 

223 

Where a debtor receives the title to property for the specific purpose of con
veying it to another, he acquires no such interest therein as would make the 
execution of the trust upon which he received it (whether so constituted as 
to be legally binding or not) fraudulent as against his creditors, no fraudu
lent intent being made to appear. 

ON REPORT. 

This is a writ of entry, dated July 22, 1879. Plea, the gen
eral issue. 

The plaintiff, on the 30th day of November, 1876, discounted 
a note•of one thousand dollars, signed by Dwelley & Mower, 
and indorsed by Darwin Dwelley, the father of this defendant. 

· This note was renewed March 3, 1877, July G, 1877, and Janu
ary 9, 1878, each renewal having been signed by Dwelley & 
Mower and indorsed by Darwin Dwelley. 

October 17, 1878, the plaintiff brought suit on the note of 
January 9, against Darwin Dwelley, on which suit real estate 
attachments were duly returned, judgment obtained at the April 
term of this court, 1879, and execution issued thereon May 10, 
1879, and was duly levied on the demanded premises as the 
property of Darwin Dwelley. 

Darwin Dwelley prior to indorsing any of the notes conveyed 
certain real estate, situated in Brunswick village, then owned by 
him in his own right, to Rowena vV. Dwelley, his wife. On the 
17th day of May, 1877, Rowena conveyed the Brunswick village 
property to the Lunt heirs by deed recorded July 15, 1877; 
the Lunt heirs on the same day conveyed the demanded 
premises to Darwin, and Darwin on the same day conveyed 
the same to the defendant, Calvin N. Dwelley; the two deeds 
last named were recorded March 8, 18 7 8. 
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At the time of the conveyance to this defendant, he was not 
informed of his father's indebtedness to the plaintiff. 

Other facts, as found by the court, are stated in the opinion. 

Frye, Cotton and Wkite, for the plaintiffs. 

L. H. Hutchinson and A. R. Savage, for the defendant. 

BAnuows, ~T. Notwithstanding the sinister construction which 
the demandant's counsel in their h1genious argument put upon 
some expressions used by Darwin Dwelley and the defendant in 
their testimony, Yrn think it plainly appears that the former had 
no legal or equitable interest in the property in Brunswick vil
lage after he conrnyed it to his wife, some years before he began 
to indorse the notes of Dwelley & Mower to the Bank, nor any 
control over the same, except through the indulgence conceded 
by conjugal affection to the whim of his old age in making him 
the conduit through which the title of the Lunt farm for which 
the village property was exchanged should be passed to the 
defendant. 

There is no controversy here as to the law. Plaintiffs' counsel 
recognize the doctrine faid down in French v. Hol1nes, 67 Maine, 
186, but make a strenuous effort to show that there was fraud in 
fact here, claimjng thnt the antecedent conveyance from Darwin 
Dwelley to his wife was either causa rnortis, or, if it were to be 
regarded as a gift inte1· vivas, that it was revoked by mutual 
consent, when the property was reconveyed to the husband for 
the purpose of being conveyed to the Lunts in exchange for the 
farm deeded on the same day and as part of the same transaction 
to the defendant, and upon which the plaintiffs lev.ied as being the 
property of the husband. 

Now we think neither of these claims is sustained by the evi
dence. The first is founded upon Darwin Dwelley's answer that 
at the time of the conveyance to his wife he H was in a slim state 
of health," and the next succeeding question and answer, viz : 
ffWhether or not it was your purpose that she should have the 
whole of it in case of your death at that time" ? 'Tes, to do as 
she plea:::;ed with it." 

There is nothing singular in the witness assenting to the pur
pose attributed to him by counsel in the question, for he had 
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already testified touching the consideration of the deed to his 
wife-'' I considered she had worked as hard through life as I 
had, and was as much deserving to be looked out for as myself, 
arnf I gave it to her ; " but it does not go far to convert an abso
lute completed conveyance into one conditioned upon his speedy 
dissolution. So far as appears, he thought, whether he lived or 
died, his "wife deserved to he looked out for as much as himself, " 
and hence made the conveyance which gave her the right ''to do 
as she pleased with it" in either case. 

Nor, except to creditors desirous of securing a desperate debt, 
does the testimony indicate a revocation of the gift to the wife 
by mutual consent. That the aged husband and wife should 
have the same wishes with regard to the disposition of the prop
erty in such a way as would finally transfer it to their son, the 
defendant upon whom they relied for the support of both, proves 
nothing. The whole· arrangement for the exchange with the 
Lunts to this end was complete before the transfer of either par
cel was made, and all the conveyances of May 17, 1877 were parts 
of that one transaction, which was in substance the conveyance 
from the Lunts to the defendant of the farm here in controversy 
in exchange for property which at that time belonged not to the 
defendant's father but to his mother. There was nothing there 
over which Darwin Dwelley at that time had any dominion or 
control. That he should appear as a nominal party through 
whom the conveyances were made does not indicate any 
fraudulent intent as to his creditors, but rather the reverse. 

It suffices here to say that years before his indebtment to the 
plaintiff accrued, he had parted in good faith with all property in 
the estate, for which this farm was received in exchange; and the 
only title to either parcel that he has since held was· in trust for 
the specific purpose of making the conveyances in question. 

Jud,qment for defendant. 
APPLETON, C. J., WALTON, VIRGIN, LIBBEY and SYMONDS, 

J J., concurred. 
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FAIRFIELD SA VIN GS BANK vs. ISAAC CHASE. 

Somerset. Opinion May 13, 1881. 

Notice. Savings bank, knowledge of a trustee of. Agency. Knowledge of 
agent before employment. 

A notice to a bank director or trustee, or knowledge obtained by him while not 
engaged either officially or as an agent or attorney in the business of the 
bank, is inoperative as a notice to the bank. 

Knowledge of an agent obtained prior to his employment as agent, and· which 
he has no personal interest to conceal, will be an implied or imputed notice 
to the principal, when the knowledge is so fully in mind that it could not at 
the time have been forgotten, and relates to a matter so material to the trans
action as to make it the agent's duty to communicate the fact to his princi
pal. In such case the presumption that an agent will do what it is his 
duty to do, having no personal motive or intereBt to do the contrary, is so 
strong that the law does not allow it to be denied. 

ON EXCEPTIONS. 

'\V rit of entry to recover possession of a certain parcel of 
land, described in a mortgage from John W. Chase to the plaint
iff corporation, dated the tenth day of March, 1876, and duly 
recorded on that day. The defendant seasonably disclaimed as 
to one undivided half of the demanded premises, but claimed 
title to the other undivided half. The plea was the general issue 
as to the undivided half claimed by the defendant. The defend
ant based his claim to one undivided half upon a deed from John 
W. Chase to him, dated the eighth day of March, 1876, but not 
recorded till the twenty-eighth day of March, 1876. 

The attorney who wrote and took the aclmowledgment of both 
the deed and the mortgage, was at that time a trustee of the 
plaintiff corporation. It was not claimed at the trial that any 
other officer of the bank had any knowledge of the existence of 
the deed to the defendant, at the time of the execution or record
ing of said mortgage. 

The court, for the purpose of settling a question of fact, ruled, 
pr-a Jonna, that if the attorney, at the time of the execution of 
the mortgage, had knowledge that the deed had been executed 
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and delivered by John W. Chase to the defendant, this would be 
sufficient notice to the plaintiff corporation to overcome the legal 
effect of the fact that the mortgage was recorded before the 
deed, and that, if the jury should find that the attorney bad such 
knowledge, they should return a verdict for the defendant. The 
jury, under this instruction, returned a verdict for the defendant. 

To the foregoing instructions the plaintiff excepted. 

Brown and Howard, for the plaintiffs, cited: 2 Daniels on 
Neg. Insts. 49; Louisiana State Bank v. Ellary, 16 Mart. 87; 
Gross v. Srnith, 1 M. & Sel. 545; stat. 1877, c. 218 § § 2, 4; 
Gornrnercial Bank v. Gunninghani, 24 Pick. 270; 22 Pick. 24; 
14 Mass. 180; 1 Met. 294; 7 Gray, 465. 

Walton and Walton for the defendant, claimed that Brown 
was acting for the bank in· drawing the mortgage from John W. 
Chase, and that his knowledge of the prior deed was a suffi
cient notice to the bank, and cited: Jones v. Braniford, 21 
Iowa, 217; Mus,qrove v. Brow.;er, 5 Oreg. 313; 3 Wash. R. 
P. 3d ed. 283; The Distilled Spirits, 11 Wall. 356; Hovey v. 
Blanchard, 13 N. H. 145; May v. LeOlafre, 11 vVull. 217; 1 
Pars. Contr. 5th ed. 77; Reed v. Ashburnharn R. R. Go. 120, 
Mass. 47. 

PETERS, J. A notice to a bank director or trustee, or knowl
edge obtained by him, while not engaged either officially or as 
an agent or attorney in the business of the hank, is inoperative 
as a notice to the hank. If otherwise, corporations would incur
the same liability for the unofficial acts of directors that partner
ships do for the acts of partners ; and corporate business would 
be subjected oftentimes to extraordinary confusion and hazards. 
Carry the proposition, that notice to a director is notice to the 
bank, to its logical sequence, and a corporation might be made 
responsible for all the frauds and all the negligences, pertaining 
to its, business, of any ai1cl all its directors not officially 
employed. Any one director would have as much power as all 
the directors. 

A single trustee or director has no power to act for the institu
tion that creates his office, except in conjunction with otheriil. It 
is the board of directors only that can act. If the board of 
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,directors or trustees makes a director or any person its officer or 
agent to act for it, then such officer or agent has the same power 
to act, within the authority delegated to him, that the board itself 
has. His authority is in such case the authority of the board. 
Notice to such officer or agent or attorney, who is at the time 
acting for the corporation in the matter in question, and within 
the range of his authority or supervision, is notice to the 
corporation. Abbott's Trial Ev. 45, and cases in note; Fulton 
Bank v. Canal Co. 4 Paige, 127; La Farge Fire Ins. Co. 
v. Bell, 22 Barb. 54; National Bank v. Norton, 1 Hill (N. Y.), 
578; Barile of. U. S. v. Davi8, 2 Hill (N. Y.), 454; .North 
River Bank v. Ayrnar, 3 Hill (N. Y.), 263; Ii18. Co. v. Iiis. 
Co. 10 Md. 517; Bank v. Payne, 25 Conn. 444; Farrell 
Foundry v. Dart, 2G Conn. 376; Smith v. Soutlt Royalton 

_Bank, 32 Vt. 341; JVashington Bank v. Lewi·s, 22 Pick. 24; 
Comm.,ercial Barde v. Cunningham, 24 Pick. 270; Housatonic 
Bank v. Martin, 1 Met. 308; 1 Pars. Con. *77; Story Agen. 
§ 140; South. Law Rev. N. S. vol. 6, p. 45; Hoover v. Wise, 

: 91 u. s. 308. 
Another question arises in the case before us. It appears that 

Brown's knowledge of a previous conveyance was acquired ante
rior to his employment by the bank, if employed by the bank at 

. all, and not during or in the course of his employment on their 
--:account. The question is, whether n, principal is bound by 
: knowledge or notice which his agent had previous to his emp]oy
' ment in the service of the principal. 

Upon this question the authorities disagree. The negative of 
1 the question has been uniformly maintained in Pennsylvania and 
· some other of the states. In the late case of Housenian v. The 
Building Association, 81 Penn. St. 256, it was said, that '1 notice 
to an agent twenty-four hours before the relation commenced is 
no more notice than twenty-four hour::. after it has ceased would 
be." But we think, all things considered, the safer and better 

·rule to be that the knowledge of an agent, obtained prior to his 
employment as agent, will be an implied or imputed notice to the 
principal, under certain limitations and conditions, which are 
these : The knowledge must be present to the mind of the 
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agent when acting for the principal, so fully in his mind that it 
could not have been at the time forgotten by him; the knowl
edge or notice must be of a matter so material to the transaction 
as to make it the agent's duty to communicate the fact to his 
principal; and the agent must himself have no personal interest 
in the matter which would lead him to conceal his knowledge 
from his principal, but must be at liberty to communicate it. 
Additional modification might be required in some cases. 

These elements appearing, it seems just to say that a previous 
notice to an agent is present notice to the principal. The pre
sumption, that an agent will do what it is his right and duty to 
do, having no personal motive or interest to do the contrary, is 
so strong that the law does not allow it to be denied. There 
may be instances where the rule operates harshly; but, under 
the rule reversed, many frauds could be easily perpetrated. Of 
coursr, the knowledge must be that of a person who is execut-. 
ing some agency, and not acting merely in some ministerial 
capacity, as servant or clerk. For instance ; if in the present 
case Brown had merely taken the acknowledgment of the deed to 
the bank, or had transcribed the deed as a clerk or copyist, such 
acts would not have imposed a duty to impart his knowledge to 
the bank. But if employed to obtain the title for the bank by 
a deed to be drawn by him for the purpose, that would place 
the transaction within the rule. Jones Mort. (2nd ed.) § 587. 
Notice of the existence of an unrecorded mortgage upon the prop
erty to an officer employed to make an attachment, is notice to 
the plaintiff. Tucker v. Tilton, 55 N. H. 223. In the case 
before us, Brown, it is claimed by the defendant was employed 
by the bank to make an instrument to convey a title from a per
son to the hank. Brown knew that such person had not the title. 
It would be his duty to so inform his client. He would be likely 
to do Eio. He had no motive not to do it. The law conclusive
ly presumes that he did inform him. vV e think such a case 
comes reasonably ·within the rule, though it is not so marked a 
case as it would be if Brown had been employed by the bank to 
ascertain if the grantor had the title, and if he had then to make 
the deed. 
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The general rule or principle touching this case, guarded by 
the cautions and conditions stated, is supported by the later 
English cases, although the earlier English cases ·went the other 
way; is also the law of the United States Supreme Court; and 
is, we think, sustained by a preponderance of opinion in the 
state courts where the question has been discussed. Fuller v. 
Bennett, 2 Hare, 394; Dresser v. Nm"wood, 17 C. B. (N. S.) 
46G; Rolland v. Hart, L. R. G Ch. App. 687; The Distilled 
Spfrits, 11 Wall. 3,5G; Hovey v. Blancha.rd, 13 N. H. 148; 
Hart v. The Barde, 33 Vt. 252; Suit v. Woocllwll, 113 Mass. 
391; National Bank v. Ouslwian, 121 Mass. 490; Anketel v. 
Converse, 17 Ohio St. 11; Hoppock v. Johnson, 14 Wis. 303; 
Law,·ence v. Tucker, 7 Maine, 195; Jones Mort. (2nd ed.) § 
584, and following sections and notes. Many other cases, on 
both side~ the questions, will be found cited and reviewed in a 
learned article in the Amer. Law Reg. (Phila.) New Series., vol. 
16, p. 1. 

An application of this rule to the facts of this case, requires 
the verdict to he set aside. S. S. Brown, while a trustee of the 
Fairfield Savings Bank, had actual knowledge that John vV. 

Chase had deeded certain land to Isaac Chase. Knowing that 
fact, he as an attorney ,vrote and took the acknowledgment of a 

mortgage of the same land from John vY. Chase to the bank, 
and the mortgage was recorded first. The question was whether 
the bank had knowledge of the prior deed when the mortgage 
was taken. The pro forrna ruling that the knowledge of Brown 
was sufficient notice to the bank to overcome the legal effect of 
the fact that the mortgage was recorded before the deed, irre
spective of t:ie further c1uestion whether Brown was, at the time 
of making the mortgage, acting as an attorney in the business and 
employment of the bank or not, was erroneous. It is contended 
that the evidence shows that Brown was acting for the bank. 
But the fact being at least questionable, it should have been 
passed upon by the jury. 

Exceptions sustained. 

APPLETON, c. J.' vVALTON, BARROWS, DANFORTH and 
,SYMONDS, JJ., concurred. 

·, 
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GEORGE A. CALEB, in equity, vs. GEORGE HEARN. 

Cumberland. Opinion May 18, 1881. · 

Bill in equity. Demurrer. R. S., c. 64, § 65. Stat. 1874, c. 168. 
Ernbezzlement of effects of deceased person. 

A bill in equity by an heir at law is not the proper remedy to pursue against a 
person charged with embezzling or wrongfully appropriating the goods, 
chattels and money of .a deceased person. The proceedings should be in the 
name of the executor or administrator of the decedent, who would have an 
adequate remedy at law and may, if it is desirable, cite the defendant before 
the judge of probate for examination under the provisions of R. S., c. 64-, § 
65, et seq. and stat. 1874-, c. 168. 

DEMURRER to bill in equity. 

The bill alleges that the plaintiff is the son a.11d only heir of 
John 0. Caleb, who died at the Sailors Snug Harbor in New 
York, that the decedent at the time of his decease, was possessed 
of the· sum of twenty-nine hundred dollars on deposit in the 
Seaman's Bank for Savings in New York, and of other personal 
property amounting to two hundred dollars in money, clothing, 
valuable papers, etc. of which the plaintiff can give no particu
lar description ; that the defendant without any power or authority 
from the plaintiff, but under color of a false and pretended power 
of attorney, without the knowledge of the plaintiff, withdrew 
the money from the Seaman's Bank for Savings, and took all the 
rest of the personal property and effects of the decedent, and 
withholds and embezzles all of said money and effects from the 
plaintiff, and has brought the same into this State ; that the 
plaintiff has made a demand upon the defendant for all such 
funds, property and effects, but the defendant falsely and fra:idu
lently refuses to pay and deliver the same to him, the defendant 
falsely pretending and setting up that the decedent and the plaint-. 
iff were indebted to him in large sums of money; that the 
defendant refuses to make any settlement; and so '~this com,;. 
plainant charges that the respondent has falsely and fraudulently 
and without authority, obtained possession of said property, 
funds, papers, &c. of this complainant, and falsely and willfully 
refuses to pay over or account for the same to this complainant, 
but converts and embezzles the same to his own use and benefit." 
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Clifford and Glijfm·d, for the plain ti.ff. 

The plaintiff can sue in his own name. Gage v. Johnson, 20 
Maine, 438. 

If ancillary letters are necessary, then plaintiff moves proper 
disposition of the cause to that end and preserve the attachment. 
Parsons v. Lyman, 20 N. Y. 124. 

Formal party can come in before the master, or there may be 
a supplemental bill or amendment adding representative. Daniel's 
Ch. Pr. 197; Story's Eq. Pl. § § 77, 238, 541, 543. 

P. J. Larrabee and M. P. Frank, for the defendant, cited : 
1 Daniel's Ch. Pr. 214-216, 331; Fletcher v. Holmes, 40 Maine,, 
365 ; Crooker v. Rogers, 58 Maine, 339 ; P. P. & M. Ins. Go. 
v. Hill, 60 Maine, 178; Caswell v. Caswell, 28 Maine, 232; 
Law v. Thorndike, 20 Pick. 317. 

BARROWS, J. On demurrer. If the complainant has suffered 
in consequence of the misdoings of the defendant charged· in the 
bill, it is nevertheless indirectly, and complainant has mistaken 
the remedy. It should be sought by due process of law, and 
through a legal representative of the deceased, John 0. Caleb, 
whose personal estate the defendant is charged with embezzling 
and wrongfully appropriating to his own use. 

The only relief sought, is compensation in damages for a 

wrong fully accomplished, and done to the estate of John 0. 
Caleb, whose administrator would have upon the facts alleged, an 
abundant remedy at law. The bill cannot be maintained for two 
reasons: 1, because of the ·want of a proper party plaintiff; 2, 
because the only party directly injured, has an adequate remedy 
at law. Fletcher v. Hol?nes, 40Maine, 364; G1·ooker v. Rogers, 
58 Maine, 339; Ins. Go. v. Hill, 60 Maine, 178. The way is 
open for inquiry as to the facts and an appeal to the defendant's 
conscience under the provisions of R. S., c. 64, § 65, and laws 
of 1874, C. 168. 

Deniurrer sustained. Bill 
d1:s1nissed. 

APPLETON, C. J., vV ALTON, VIRGIN, LIBBEY and SYMONDS, J J., 
concurred. 
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JosEPH BRADSTREET and others vs. ABRAM RrcH, JUNIOR. 

Kennebec. Opinion May 23, 1881. 

Evidence. 

R contracted in writing to sell F ten thousand tons of ice at two dollars and 
fifty cents per ton. Band others, wrote and signed upon the back of a copy 
of this contract the words following: "vVe, the undersigned, hereby agree 
to furnish to ... [RJ three thousand tons of ice (3000 tons) per the within 
contract." 

Held: In an action of assumpsit by B and others, against R for three thousand 
tons of ice claimed to have been delivered in pursuance of this agreement, 
that parol evidence was admissible to prove that R under an understanding 
or agreement with the plaintiffs, made the contract with F in his own name, 
they to have an interest in it; also to prove that the plaintiffs agreed after the 
contract with F was made, and before and at the time of making the contract 
between the parties to the suit, to take an interest in the F contract to the 
extent of three thousand tons and to rely for payment upon F as specified in 
the contract between R and F. 

ON EXCEPTIONS and motion to set aside the verdict. 

Assumpsit for three thousand tons of ice claimed to have been 
delivered to the defendant by the plaintiffs in pursuance of a con
tract the material portion of which is given below : 

(Contract.) 

H This memorandum of agreement, made this sixth day of May, 
eighteen hundred and seventy-six (1876), by and between 
Abraham Rich, Jr. of Gardiner, Maine, of the first part, and 
Hixon W. Field, Jr. of New York, N. Y. party of the second 
part, witnesseth as follows : 

~
1 First. The party of the first part, for and in consideration 

of one dollar, to him in hand paid, the receipt whereof is hereby 
acknmvledged, and also of the covenants and agreements herein
after mentioned to be kept and performed by the party of the 
second part, doth covenant and agree to sell, and does hereby 
sell, to the party of the second part, ten thousand tons of river ~ 

ice, said ice to be of good merchantable quality, not less than 
twelve inches in thickness, according to the usual custom of such 
measurement in the ice business on the Kennebec river, at the 
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price of two dollars and fifty cents ($2.50) per ton of two 
thousand pqunds ( 2000 lbs.) delivered free on board of the vessel 
or vessels at the place of loading on the Kennebec river or vicinity, 
and securely and properly dunnaged as customary for shipments 
of ice from the Kennebec river to the port of New York. Said 
ice to be all delivered to the vessels sent by the party of the second 
part, to receive the same during the months of July and August 
of the year aforesaid, at an average rate of not less than two 
hundred tons each day that vessels are in the berth at the load
ing place ready to receive ice (Sundays and rainy days excepted.) 

''Second. The party of the second part for himself does hereby 
purchase and agree to receive the said ice in the quantity and 
manner as aforesaid, and to pay for the same upon presentation 
of a sight draft, with bill of lading and weigher's certificate 
attached thereto. Said payment to be made upon the quantity 
expressed in said bill of lading and weigher's certificate. 

* * * * * * * 
'' In witness whereof they have hereunto set their 

seals the day and year first above written. 
S. P. Dean. ABRAM Rrm-r, JR. 
Wm. E. Barnes. HIXON A. FIELD, JR. 

(Indorsement on margin.) 

hands and 

[Seal. J 
[Seal. J 

''This is a true copy of the original agreement in our possession. 
Chase, Talbot & Co." 

New York, May 6, 1876." 

(Indorsement on back.) 

vYe, the undersigned, hereby agree to furnish to A. Rich, Jr. 
three thousand tons of ice ( 3000 tons), per the within contract. 

Gardiner, May 15, 1876." 

JOSEPH BRADSTREET. 

L. D. CooK. 
p. G. BRADSTREET. 
F. STEVENS." 

Other material facts appear in the opinion. 

Verdict was for plaintiffs for $6043.90. 

Joseph Baker and L. Olay, for the plaintiffg. 
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Perhaps the word ''per" in the contract between the parties to 
this suit is not the most accurate word to express the meaning 
between the parties, but no one can doubt that the true meaning 
was to furnish to Rich, not to Field, three thousand tons of ice 
on the terms and conditions contained in his contract with Field. 
The reference to the Field contract makes that a part of this one, 
the same as if they had written it out in full, mutatis niutandis. 
So that in legal effect the plaintiffs agreed to furnish to the 
defendant: 

1. Three thousand tons of river ice of merchantable quality 
not less than twelve inches thick. 

2. The price was to be $2.50 per ton of two thousand pounds. 
3. It was to be delivered free on board, &c. 
4. Payment was to be made by defendant on sight drafts 

accompanied by the bills of lading. 
It is argued that the contract between the plaintiffs and 

defendant is incomplete and, therefore, could be supplemented by 
extrinsic evidence. Without denying the law as claimed, we 
deny the fact and hold that the contract is complete in every 
point. The defendant's argument on this point ignores the well 
established rule of law that a reference to another writing makes 
it a part of the contract. McLellan v. Banlc, 24 Maine, 566. 

The parol evidence offered was rightly excluded because it 
tended to vary or contradict the written contract, not to explain 
an ambiguity. 1 Greenl. Ev. § § 275, 277,297,298; Bigelow 
v. Collamore, 5 Cush. 226; Gould v. Norfolk Lead Co. 9 Cush. 
338;. Smith v . .11lorrill, 54 Maine, 48; 2 Wharton's Ev. § § 

. 956, 957. 

W. P. lV!iitelwuse and Herbert .llL Heath, for the defendant, 
cited: 1 Chitty, Contr. 149; 2 Whar. Ev. § § 956, 937-941; 
Patten v. Pearson, 57 Maine, 428; Chicago v. Sheldon, 9 ·wall. 
50; Knight v. Worsted Co. 2 Cush. 283; Gray v. Harper, 1 
Story, 574; Thorington v. Smi"th, 8 'Wall. 1; Hogi"ns v. Plymp
ton, 11 Pick. 97; Miller v. Stevens, 100 Mass. 522; Grant v. 
Lathrop, 23 N. H. 67; Lowry v. Adams, 22 Vt. 160; Hi,qgins 
v. Senior, 8 Mees. & vV. 834; Lerned v. Johns, 9 Allen, 
420; Whar. Agency,§ 296; Huntington v. Knox, 7 Cush. 374; 
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2 Whar. Ev. § § 1015, 1026; Stephens Ev. Art. 90; Fusting 
v. Sullivan, 41 Md. 169. 

WALTON, J. The principal question is in relatio1i to the 
admissibility of evidence. The defendant had contracted in 
writing to sell to Hixon W. Field of New York, ten thousand · 
tons of ice at $2.50 per ton. The plaintiffs wrote upon the back 
of a copy of this contract the words following : 

~~we, the undersigned, hereby agree to furnish to A. Rich, Jr. 
three thousand tons of ice (3000 tons) per the within contract." 

This writing is signed by the plaintiffs, and is dated May 15, 
1876. This action is to recover for ice claimed to have been 
delivered in pursuance of this agreement. The form of the 
action is general indebitatus assumpsit upon an account annexed 
to the writ. 

The exceptions state that the defendant's counsel offered to 
prove by parol evidence that the defendant, under an understand
ing or agreement with the plaintiffs, took the Field contract in his 
own name, they to have an interest in it; also to prove by parol 
evidence that the plaintiffs agreed after the contract was made 
with Field by the defendant, and before and at the time of mak
ing the contract between the parties to the suit, to take an 
interest in the Field contract to the extent of three thousand 
tons, and to rely for payment upon Field, as specified in the 
written contract. 

The evidence was objected to and excluded. We think it 
should have been received. In no way would it have varied or 
contradicted the writing sig-ned by the plaintiffs. That writing 
contained one side of the contract only. It contained a promise 
by the plaintiffs, but none by the defendant. In support of their 
action the plaintiffs must have relied upon an implied promise. The 
case shows that they neither proved nor attempted to prove an 
express one. vVhen, in support of an action of assumpsit, the 
plaintiff relies upon an implied promise, can there be any doubt 
that the defendant may repel the implication by parol evidence 
of an express promise, accepted by the plaintiff, which is incon
sistent with the one implied by law? vVe do not say such would 
be the law if the plaintiffs had obtained from the defendant an 
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express written promise on which they relied in support of their 
action. But such is not the fact. They had no written promise 
from the defendant. To make out a prinia facie case they were 
themselves obliged to rely upon parol evidence. The first step 
taken in the trial was to call one of the plaintiffs, and have him 
testify that the defendant was the party with whom they dealt, 
and to whom they delivered their ice, apparently intending there
by to lay the foundation for an implied promise, which ·woulcl, 
p1·ima facie, support their action. Under these circumstances we 
cannot doubt that it was competent for the defendant to prove 
by parol evidence what his exact promise was, and to show, if 
he could, that it was contingent; that it was dependent upon 
whether or not he should collect his pay of Field; that the plaintiffs 
were to share the risks as well as the benefits of his contract; 
that they were to rely upon Field's ability to pay for the ice which 
they should furnish, as the defendant would be obliged to do for 
the ice which he should furnish. Such :m agreement is not. 
improbable. The plaintiff.-3 ,vere to receive for their ice the full 
price paid by Field. The defendant would receive no profit upon 
it. Why, then, should he insure their pay? Of course it would 
be competent for him to do so. But looking at the transaction 
in the light of what is probable and what is improbable, it seems 
as if such could hardly have been the fact. But all we mean to 
say is that a different understanding, such an understanding or 
agreement as the defendant offered to prove, is by no means 
improbable, or in conflict with any writing signed by the defend
ant; or, in conflict, even, with the writing which the plaintiffs 
signed. We think the evidence should have been received. vVe 
do not rest our decision upon the ground that the evidence was 
admissible to explain any supposed ambiguity in what was 
written. We hold that it was admissible to supply important 
facts. in relation to which the writing was entirely silent. Admitted 
for such a purpose, the rule excluding parol eviflence to vary or 
contradict written documents would not be infringed. The 
evidence would in no way vary or contradict any thing that was 
written. Davenport v. Mason, 15 Mass. 85; Pierce v. Wood
ward, 6 Pick. 206; Hagins v. Plympton, 11 Pick. 97; Tisdale 
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v. Harris, 20 Pick. 9; I1i'nney v. Whiton, 44 Conn. 262; 
Lindley v. Lacey, 17 C. B. (N. S.) (112 E. C. L.) '578; 1 Gr. 
Ev.§ 284, a.; Stephen on Ev. Art. 90, (2). 

Exc~ptions sustained. New t'rial 
granted. 

APPLETON, C. J., BARRows,DANFORTH, PETERS and SYMONDS, 
J J., concurred. 

STATE vs. LIVING L. HILL. 

Cumberland. Opinion May 24, 1881. 
Indictment. Obtaining credit by false pretences. Evidence. Constructive notice. 

At the trial upon an indictment for obtaining a horse, by purchase on credit, 
for which a note was given, by falsely pretending to be the owner of valuable 
unencumbered real estate, evidence to show that the note had not been paid 
is admissible. · 

When one obtains credit by falsely pretending that he is the owner of property 
which he does not own, the fraud consists not in misrepresenting his inten
tions to pay, but in misrepresenting his ability to pay. His intentions are 
not important. 

The doctrine of constructive notice of an existing mortgage because of its 
record, docs not apply to indictments for obtaining credit by falsely pretend
ing to be the owner of valuable real estate upon which there is no existing 
mortgages. It is no defence in such case that the party deceived relied upon 
the statements made, without examining the public records. 

ON EXCEPTIONS from superior court, Cumberland. 

(Indictment.) 

'' State of Maine. Cumberland, ss. At the superior court, 
begun and holden at Portland, within and for the county of 
Cumberland, on the first Tuesday of May, in the year of our Lord 
one thousand eight hundred and eighty : 

''The grand jurors for said State, upon their oath, present, that 
Living L. Hill of Saco, in the county of York, on the twenty-
eighth day of August, in the year of our Lord one thousand 
eight hundred and seventy-nine, at Portland, in the county of 
Cumberland, unlawfully, knmvingly and designedly did falsely 
pretend to one John L. Best, that he, the said Living L. Hill, 
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was then and there the owner of certain real estate situated in 
said Saco, being the same premises upon which he, the said 
Living L. Hill, then lived; that the said real estate was then, on 
said twenty-eighth day of August aforesaid, free and clear of all 
encumbrances and the same was not mortgaged to any person; 
and that no person then had the scratch of a pen against the said 
real estate. 

'' The said real estate being described as follows : A certain lot 
of land containing ten acres and being the same premises which 
were conveyed to the said Living L. Hill by one Charles F. Hill 
by deed dated August 1, A. D. 1877; also another lot of land 
being the same which was conveyed to said Living L. Hill by 
one Stephen A. Haines by deed dated March 23, A. D. 1878, 
with intent thereby, then and there on said twenty-eighth day of 
August, A. D. 1879, at Portland aforesaid, to induce the said 
John L. Best to sell and deliver to him the said Living L. Hill 
certain goods, chattels and property of him the said John L. 
Best, to wit: One horse, and to take in part payment therefor 
his the said Living L. Hill's promissory note for the sum of one 
hundred seventeen dollars and seventy-five cents, dated on said 
twenty-eighth day o( August, A. D. 1879 and payable to the 
order of said ,John L. Best, in three months from the date there
of, at National Traders Bank, Portland, and with intent thereby 
then and there on the said twenty-eighth day of August, A. D. 
1879, at Portland, aforesaid, in the county aforesaid, to cheat 
and defraud the said John L. Best of his said horse, and by 
means of said false pretences the said Living L. Hill did then 
and there induce the said John L. Best to sell and deliver to him 
the said Living L. Hill, the said horse, and to take in part ·pay
ment therefor, his the said Living L. Hill's promissory note for 
the said sum of one hundred seventeen dollars and seventy-five 
cent~, dated on said twenty-eighth day of August, A. D. 1879, 
and payable to the order of said John L. Best in three months 
from the date thereof, at National Traders Bank, Portland, and 
by means of said false pretences the said Living L. Hill did then 
and there on said twenty-eighth day of August, A. D. 1879, at 
Portland, afore3aid, in the county aforesaid, designedly obtain 
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from the said John L. Best the said horse of the value of one 
hundred and twenty-five · do1lars, of the goods, chattels and 
property of the said John L. Best, with intent then and there to 
cheat and defraud the said John L. Best of the same, and did 
then and there cheat and defraud the said John L. Best of the 
said horse. Whereas in truth and in fact the said Living L. 
Hill was not then and there the owner of the said real estate, 
and the said real estate was not then free and clear of all encum
brances, and the said real estate was then mortgaged to a large 
amount to wit: the sum of fifteen hundred dollars. All which the 
said Living L. Hill then and there well knew. To the great damage 
and deception of the said John L. Best and against the peace of said 
State, and contrary to the form of the statute in such case made 
and provided. 

A true hill, JAMES N. READ, Foreman. 
ARDON w. COOMBS, 

Attorney for the State for said county." 

(Motion in arrest.) 

'' Cumberland, ss. Superior court, May term, 1880. State v. 
Living L. Hill: 

'' And now said Living L. IIill comes into court after verdict 
of 'Guilty,' and before judgment and sentence, and moves the 
court in arrest of judgment and sentence because he says that 
no offence is set out in said indictment which he could be legally 
tried upon. 

'' Because said indictment does not state that said Hill did not 
pay his said note at the maturity thereof, nor set forth any false 
statement as to said note given for said horse, nor that said note 
was not fully what it purported to be, and of the value therein 
set forth. 

"Because said verdict was against law and against evidence 
and the weight of evidence in said case. 

LIVING L. HILL, 

By his Att'ys, S. W. LUQUES, 
A. F. MOULTON." 

"Motion overruled. PERCIVAL BONNEY, Justice Superior 
Court." 
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H.B. Cleaves, a,ttorney general, and Ardon W. Coombs, 
county attorney, for the State, cited: Com. v. Coe, 115 Mass. 
481; Com. v. Morrill, 8 Cush. 571; State v. Dorr, 33 Maine, 
498: Pope v. Sully, 1 Buff. (N. Y.) 17; State v. Munday, 78 
N. C. 460; McCord v. The People, 46 N. Y. 470; State v. 
Stanley, 64 Maine, 157; Uom. v. Tenney, 97 Mass. 50; Com. 
v. Mason, 105 Mass. 163; State v. Kingsbury, 58 Maine, .238; 
State v. Pike, 65 Maine, 111; State v. Watc~on, 63 Maine, 128; 
State v. Mills, 17 Maine, 211 ; 11 Allen, 266; 19 Pick. 179; 
126 Mass. 208; Cmn. v. Strain, IO Met. 521; State v. Srnith, 
54 Maine, 33; State v. Gilman, 70 Maine, 329. 

A. F. Moulton and S. W. Luques, for the respondent. 

The indictment does not set out and we fail to comprehend 
how the false statement of Hill, as to the condition of the title 
to his farm, tended to the injury of Best, or how the fact that the 
farm was incumbered tended to defraud him of his horse. 

He sold Hill the horse and took his note and the indictment is 
silent as to whether the note had been paid. 

The indictment does not allege that Best believed the represen
tations and was deceived. 

"This statute offense is undoubtedly a very great extension of 
the criminal court and a party may well insist at least upon all 
the usual and customary requisites to a valid indictment. It 
must set out all the material facts and circumstances which the 
prosecutor is bound to prove. Cmn. v. Strain, IO Met. 522; 
see People v. Tomkins, 1 Park, 224; People v. Miller, 2 Park, 
197; 4, Bishop Criminal Law, § 462; People v. Herrick, 13 
Wend. 87; People v. Stetson, 4 Barb. 151. 

The requested instructions should have been given. 
A party is bound to exercise ordinary prudence. That in this 

case required Best to examine the record. People v. Williams, 
4 Hill, 9; People v. Stetson, 4 Barb. 151; People v. Sully, 
5 Park. 142; Thomas v. People, 34 N. Y. 351; Com. v. Hulbert, 
12 Met. 446; Regina v. Mills, 40 Eng. L. & Eq. 562; Com,. v. 
Norton, 11 Allen, 267. 

VOL. LXXII. 16 
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If Hill intended to pay his note at the time he gave it, and he 
gave it in payment of the horse, how can it be said that he 
intended to defraud Best of his horse ? We insist that his inten
tion at the time in regard to paying the note should have been 
submitted to the jury. 

WALTON, J. The defendant has been indicted; tried, and 
convicted of fraudule1itly obtaining possession of a horse, by a 
purchase on credit, by falsely pretending that he was the owner 
of valuable and unencumbered real estate. He claims a new 
trial: 

First, for the alleged illegal admission of evidence. The 
exceptions state that at the trial one John L. Best testified in 
relation to the note given for the horse, and was asked by the 
government whether the note had been paid, and was allowed to 
answer that it had not, notwithstanding the answer was objected 
to by the defendant. We think the answer was admissible. It 
tended to prove that the defendant was insolvent, and made it 
more probable that his statement, if false, was fraudulently so. 
If one who is insolvent falsely pretends that he is the owner of 
property, which in fact he does not own, and thereby obtains 
credit, the fact· that he was insolvent very much strengthens the 
probability that his statement was not only false but fraudulently 
so, and made for the very purpose of procuring a credit which he 
knew he could not otherwise obtain. We think the answer was 
admissible. 

Secon,1, for misdirection. It appears from the charge of the 
presiding judge, which is made a part of the exceptions, that the 
defendant's counsel contended that if the defendant intended to 
pay the note at its maturity, then no such intent as is provided 
by the statute existed in his mind, and that he was entitled to an 
acquittal. The presiding judge stated to the jury that he did not 
so understand the law; that, as a matter of law, it would make 
no difference whether at the time he gave the note he intended 
to pay it at maturity or not. We think the ruling was correct. 
-when one obtains credit by falsely pretending that he is the owner 
of property which he does not own, the fraud consists, not in his 
misrepresenting his intention to pay, but iri misrepresenting his 
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ability to pay. His intentions are not important. It is his 
ability on which the creditor relies. The gist of the offense con
sists in the deception practiced upon his creditor with respect to· 
his means of paying, not with respect to his intentions. vVe 
think the ruling was correct. 

Third, for refusals to instruct. The exceptions state that the· 
defendant's counsel requested the presiding judge to instruct the 
jury ''that if the mortgages were recorded it was notice to Mr. 
Best and negatived the charge that he was deceived by any repre
sentations, if made, that the real estate was free from incum
brances." The request was properly refused. The doctrine of 
constructive notice does not apply to such cases. The parties 
were in Portland. The land was in Saco. The records were in 
Alfred, many miles from Portland. Under these circumstances 
Mr. Best had a right to rely upon the defendant's statement; and 
if the statement was wilfully false, and Mr. Best was in fact 
deceived by it, the falsehood was not deprived of its criminality 
because Mr. Best, by going to Alfred, and searching the public 
records, could have ascertained the truth. The doctrine of con
structive notice does not apply to such cases, and the request was. 
properly refused. 126 Mass. 208. 

Fourth. The presiding judge was also requested to inst~uct 
the jury "that if they should find that Mr. Best was at the time 
indebted to the defendant for a larger sum than the value of the· 
horse, it was not cheating by false pretenses." It is not necessary 
to determine whether a creditor may without criminality resort 
to falsehood to collect his debt, for there is no evidence in this. 
case that the defendant's statements were made for any such pur
pose. True, Best had been indebted to the defendant, hut the 
defendant had made a note for the amount, Mr. Best had indorsed; 
it, and the defendant had obtained the money upon it, and Best 
had agreed to pay the note when it should become due ; and the 
defendant does not pretend that the purchase of the horse had 
any connection whatever with this former indebtedness. On the 
contrary, the defendant gave his note for the horse, and it was. 
with reference to his ability to pay the note when it should become 
due that the representations respecting his property were made~ 
The request was properly refused. 
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Fifth. The defendant moved in arrest of judgment for alleged 
-defects in the indictment. We have carefully examined the 
points made by the defendant's counsel, and we think it is suffi
cient to say that in our judgment none of them are sustained. 
The indictment contains every allegation material to the offense 
charged, and is in form according to well approved precedents. 
We think the motion was properly overruled. 

Exceptions overruled. 

APPLETON, C. J., BARROWS, VIRGIN, LIBBEY and SYMONDS, 
. J J., concurred. 

EDWIN S. STEVENS vs. ORRIN S. HASKELL and others, executors 
of the last will of GOING HATHORN. 

Waldo. Opinion May 23, 1881. 

Executors and administrators, actions against. Stat. 1872, c. 85, sec. 12. 
Pleadings. 

In an action against an executor or administrator, the declaration should 
contain an averment that the claim was :first presented in writing, as required 
by stat. 1872, c. 85, § 12. · 

'ON EXCEPTIONS. 

(Declaration.) 

• ~i In a plea of the case for that whereas the plaintiff, on the 
1 fifteenth day of March, A. D. 187 4, was the owner of a certain 
· saw mill situated on Sawadabscook stream, in the town of Hamp
den, of the value of one thousand dollars, and whereas the said 
Hathorn, then in full life, was in full' possession of said mill for 
the purpose of manufacturing lumber, at a rent of a certain sum 
per thousand feet, and then and there said Hathorn, by his servants, 
without any lawful right or permission from the plaintiff, changed 
the position of the main water wheel of said mm, and the said 
Hathorn, not minding or regarding his duty in that behalf, then 
and there by his servants so unskillfully, carelessly and negli
gently managed and hoisted said water wheel that said water 
·wheel for want of sufficient care and management, as aforesaid, 
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then and there fell with great force and violence, and was thereby 
broken to pieces and destroyed. 

'' .And also for that whereas the plaintiff, on the fifteenth day of 
March, 187 4, was the owner of a certain saw mill, situated on 
Sawadabscook stream, in the town of Hampden, a portion of the 
machinery in said mill being driven by another and different 
water wheel, of great value, to wit :-of the value of two 
hundred dollars, and whereas the said Hathorn then in full life, 
was in possession of said mill and wheel for the purpose of 
manufacturing lumber at a rent of a certain sum per thousand 
feet, and then and there said Hathorn by his servants having the 
care and management of said mill and wheel not regarding his duty 
thereof, so unskillfully, carelessly and negligently managed and 
behaved himself in this behalf, and by his servants carelessly and 
negligently managed said mill and wheel, that large clubs, sticks 
and chips flowed into said wheel, and the said Hathorn by his 
servants carelessly and negligently continued to use said wheel 
while so filled with clubs, sticks and chips, thereby causing great 
damage to said wheel. 

".And also for that whereas the plaintiff, on the fifteenth day of 
March, 187 4, was the owner of a certain boarding house situated 
near his mill in the town of Hampden of the value of five hun
dred dollars and the said Hathorn, then in full life had the care 
and possession of said house for the purpose of boarding his 
men while manufacturing lumber at said mill and the said 
Hathorn by his servants then and there having the care and man
agement of said house not regarding his duty thereof, so 
unskillfully, carelessly and negligently behaved himself in this 
behalf, and by his servants so carelessly and negligently man
aged said house to the damage of said plaintiff as he says in the 
sum of three hundred dollars." 

The defendants filed a general demurrer to the declaration, 
which was overruled p1·0 forrna, and the defendants excepted to 
such ruling. 

George E. Wallace, f.or the plaintiff. 

D. D. Stewart, for the defendants. 
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WALTON, J. No action against an executor or administrator, 
on a claim against the estate, can be maintained, unless such 
claim is first presented in writing, as required by the act of 1872, 
c. 85, § 12. Like every other fact essential to the maintenance 
of the suit, the notice, or presentation in writing, must be first 
averred in the declaration, and then proved at the trial. An 
averment of this fact is as essential as the averment of any other 
fact necessary to maintain the action. A declaration against an 
executor or an administrator upon such a claim, without 1:,uch an 
averment, is defective ; and defective, not in form merely, but 
in substance ; for the averment is one that must be proved as 
well as made. It is therefore a defect that may be taken advan
tage of upon general demurrer. The declaration in this case is, 
in this particular, defective. Eaton v. Buswell, 69 Maine, 552. 

Exceptions sustained. Declaration 
adJudged bad. 

APPLETON, C. J., DANFORTH, VIRGIN, PETERS and LIBBEY, 
J J., concurred. 

JoHN HODGDON and others, appellants, 

vs. 

CouNTY CmnmssroNERS OF AROQSTOOK CouNTY. 

Aroostook. Opinion May 24, 1881. 

Stat. 1879, c. 107. R. S. c. 6 § 51. Ways fa unincorpomted townships. 

The stat. 1879, c. 107, did not change the then existing law so as to require 
the committee therein provided for, to make the assessment necessary for 
opening a road in an unincorporated township, instead of the county com
missioners. The assessment now as before the passage of that statute is to 
be under the provisions of R. S., c. 6, § 51. 

ON EXCEPTIONS. 

This was an appeal from the decision of the county commission
ers of Aroostook county, laying out a way in Township Letter 
B, Range 2, in said county. And also from their decision 
: apportioning the expenses of laying out said way. 
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The appellants claimed that under the stat. 1879, c. 107, which 
amends section 35 of chapter 18 of R. S. , and repeals section 
36, not only the question of the necessity and convenience of the 
way was for the consideration and determination of the commit
tee, but that the question of the apportionment of the expenses 
of laying out, making and opening said way and attendant 
expenses was also to be submitted to their consideration and 
determination. 

This was claimed as a matter of law. The presiding justice 
ruled that the amendment of the statute, made in 1879, did not 
change the statute which was then in existence, by which the 
assessment of making, opening and attendant expenses was to 
be apportioned by the court, and accordingly proceeded with the 
hearing, and confirmed the apportionment of expenses made by 

)Ii, the county commissioners. 
To the above ruling the appellants excepted. 

Madigan and Donworth, for the appellants. 

This assessment was made by virtue of the provisions R. S., 
c. 6, § 51. We respectfully submit that stat. 1879, c. 107, sub
stantially repealed, or at least suspended the operation of that 
section. 

By c. 107, upon taking an appeal to the Supreme Judicial 
Court "all further proceedings before the commissioners are to 
be stayed until a decision is made in the appellate court." 

Does not this mean that the assessment shall be stayed? Any 
other constructjon would render the statutes absurd. If the 
assessment is to be made before the amount of the road to he 
built be finally ascertained and determined, it would be simply 
a farce. It wo~ld be to erect a superstructure first and a base 
afterwards. Such a construction is illogical. Laws are to be 
construed reasonably. Lex semper intendit quo convenit rationi. 

We submit that c. 107 should be so construed as to avoid cir
cuity of action to ·prevent useless litigation, to avoid the invoca
tion of two tribunals, where one from the very nature of things 
must be better informed, and save litigating substantially the 
same cause twice. 
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WALTON, J. The question presented by the exceptions is 
whether the act of 1879, c. 107, changed the then existing law, 
so as to require the committee therein provided for, to make the 
assessment necessary for opening a road in an unincorporated 
township, instead of the county commissioners. We think it did 
not. The committee provided for by the act of 1879, is to view 
the route, hear the parties, and report whether the '' judgment" 
of the county commissioners shall be in whole or in part affirmed 
or reversed. We think the "judgment" here referred to is the 
judgment of the county commissioners in determining whether or 
not the way shall be located, altered or discontinued, as prayed 
for in the petition to them, and not to their judgment in making the 
assessment necessary to open and build the road in case one is 
located. The act of 1879 substitutes a committee for a judge of 

-the Supreme Court ; and, in case of doubt, it is easy to see what 
the duties of the committee are by noticing what the duties of the 
judge previously were. He was to "allow, or disallow, the loca
tion, alteration or discontinuance, in whole orin part." By the act 
of 1879 the judgment of a committee is substituted for that of the 
judge. We do not think it was the intention of the legislature 
to change the then existing law declaring how the tax required 
to build a legally located way should be assessed. We think the 
assessment now, as before the passage of the act of 1879, is to be 
made under the provisions of c. 6, § 51, of the revised statutes. . . 
The presiding judge so ruled at nisi prius, and we think the 
ruling was correct. 

Exceptions overruled. 

APPLETON, C. J., DANFORTH, VIRGIN, PETERS and LIBBEY, 

J J., concurred. 
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WILLIAM SMYTH AND WIFE vs. CITY OF BANGOR. 

Penobscot. Opinion May 24, 1881. 

Ways-when defective-notice of. Stat.1877, c. 206. Evidence. 

Mere slipperiness of a highway, or sidewalk, caused by either ice or snow, is 
not a defect for which towns and cities are liable. 

The twenty-four hours actual notice to some one of the municipal officers, or 
highway surveyors, or road commissioners, required by stat. 1877, c. 206, 
must be a notice of the identical defect which caused the injury. Notice of 
another defect, or of the existence of a cause likely to produce the defect, is 
not sufficient. 

Notice of a defect in a way cannot be proved by the admission of a town or 
city officer; though the declarations of such an officer, which accompanies 
his official acts, and tend to explain them, are admissible. 

ON EXCEPTIONS AND MOTION TO SET ASIDE THE VERDICT. 

An action to recover for personal injuries received by Mrs. 
Smyth, by a fall, in the evening of December 9, 1878, alleged 
to have been caused by a defective way which the city was by 
law o.bliged to keep in repair. 

Writ dated February 7, 1879. Plea, general issue. Verdict, 
$3800. 

The facts material to the questions considered by the court are 
stated in the opinion. 

J. Varney, for the plaintiffs. Upon the questions discussed in 
the opinion : The plaintiffs never contended that anything less 
than actual notice of the defect was sufficient. Their position is 
that the walk had been visibly, notoriously, and scandalously 
bad ; that it was located where the street commissioner passed 
several times every day, and must have seen it, and his statements 
in the conversation with Mr. Smyth, as testified to by Mr. 
Smyth, had a direct tendency to show actual notice. It was 
admitted for that purpose and was admissible for that purpose. 

It was a defect caused by the negligence of the city. The 
culvert designed to carry the water across under the surface of 
the walk had been stopped up, and no effort was made by the 
city to prevent its flowing over and upon the walk where it froze 

1

72 2491 
94 269 
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and became dangerous. Stanton v. Springfield, 12 Allen, 569; 
104 Mass. 83. 

J. F. Rawson, also for plaintiffs. 

T. W. Vose, city solicitor, for the defendants, cited : Tripp 
v. Lyman, 37 Maine, 252; Stone v. Hubbardston, 100 Mass. 
56; stat. 1877, c. 206; Porter v. Sevey, 43 Maine, 529; 
Curtis v. Mundy, 3 Met. 405 ; Perkins v. Fayette, 68 Maine, 
152. 

WALTON, J. This is an action to recover damages for an 
injury claimed to have been received through a defect in one of 
the sidewalks in the city of Bangor. The plaintiff (Mrs. Smyth) 
says that on the evening of the ninth of December, 1878, as she 
was walking upon the sidewalk in Court street, she slipped and 
fell, and was thereby injured. For this injury she has recovered 
a verdict against the city of thirty-eight ,hundred dollars. The 
question is whether, upon the evidence reported, the verdict can 
be sustained. We think it cannot. The evidence fails to dis
close any other defect than slipperiness. Water which had oozed 
out of the adjoining bank, and the flow of which may have.been 
increased by the drainage from a privy and a sink-spout, had run 
across the sidewalk and frozen, forming a spot of ice some six or 
eight feet long and the width of the sidewalk ; and the witnesses 
estimate its thickness from one to three inches. It was in no 
respect an obstacle to travel except that it made the sidewalk at 
that place slippery. And we regard it as now well settled that 
mere slipperiness, caused by either ice or snow, is not a defect 
for which a town or city is liable. 

In this cold climate, where ice and snow cover the whole face 
of the earth for a considerable portion of the year, such an incon
venience ought not, and rightfully can not, be regarded as a 
defect. No amo~mt of diligence can keep our streets and side
walks at all times free from ice and snow; and the latter, when 
trodden smooth and hard, is nearly, and sometimes quite, as 
slippery as ice ; and travelers will often slip and fall when no one 
is to blame. To hold towns and cities responsible for such acci
dents would practically make insurance companies of them. A 
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block of ice may constitute a defect the same as a block of wood 
or stone. So a ridge or hummock of ice, or snow, may constitute 
a defect the same as a pile of lime, or sand, or mortar, upon the 
sidewalk would. But we regard it as now well settled that mere 
slipperiness of the surface of a highway or sidewalk, caused by 
either ice or snow, is not a defect for which towns and cities are 
liable. Gilbert and wife v. City of Roxbury, 100 Mass. 185, 
although a much stronger case for the plaintiffs, was very similar 
to the one now under consideration ; and yet the presiding judge 
directed a verdict for the defendants, and the_ law court sustained 
the direction. In that case, as in this, the sidewalk was con
structed of earth, and was some three· or four inches lower upon 
one side than the curbstone upon the other, and the ice had 
formed a ridge in the middle of the walk from three to five inches 
higher than at the edge, and sloping off towards the edge ; and 

· yet, being satisfied that there was nothing which caused the female 
plaintiff to fall but the slipperiness of the ice, the court held that 
the direction to the j~ry to return a verdict for the defendants 
was correct. In this case, we are sr.tisfied that the fall. of the 
female plaintiff was caused by nothing but the slippery condition 
of the sidewalk on which she was traveling. True, the sidewalk 
was a little higher upon the outside than upon the inside, but not 
more so than sidewalks are often purposely constructed in order 
to turn the water, and, in fact, must be, when they are constructed 
wholly of earth, and there is a gutter between the sidewalk and 
the street. The spot of ice on which the plaintiff slipped was 
nearly smooth, and almost as level as the sidewalk itself. There 
is no pretense that it formed a ridge or hummock upon the side
walk. Some of the plaintiffs' witnesses say that as the water 
run across the walk and froze it formed little ridges or waves ; 
that the surface of the ice was a little wavy; but no one pretends 
that it had assumed a form or shape that would have been dan
gerous to travelers if it had not been slippery. The ev~dence 
leaves no doubt in our minds that it was the slippery condition 
of the sidewalk alone that caused the plaintiffs' · injury ; and for 
an injury thus caused, we hold tho defendants are not liable. 

And we think the verdict is clearly against the weight of 
evidence upon another point. 
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Since the passage of the act of 1877, c. 206, no recov~ry can 
be had against a town or city for an injury received through a 
defect in one of its highways, unless some one of its municipal 
officers, or highway surveyors, or road commissioners, r twenty 
four hours actual notice of the defect. And the notic must be 
of the defect itself, of the identical defect which c used the 
mJury. Notice of another defect, or of the existence of a cause 
likely to produce the defect, is not sufficient. The notice must 
be of the identical defect which caused the injury. '' It is not 
enough," said Mr. Justice GRAY, in Ryerson v. Abington, 102 
Mass. 526-532, "that another defect in the highway, which was 
the cause of the defect which immediately caused the injury sued 
for, had existed for more than twenty four ·hours, or been known 
to the town." And in Billings v. lVorcester, 102 Mass. 329, 
the court held that "notice to a town or city, of a cause outside 
of the way, which may produce a defect in the way, is no notice 
of the defect itself, if produced." We therefore repeat that the 
notice required by the statute is notice of the defect which caused 
the injury ; that notice of another defect, or of the existence of 
a cause likely to produce the defect, is not sufficient. 

Nor can notice of the defect be proved by the admissions of a 
town or city officer. It was at one time held in England that 
the declaratiom of a taxable inhabitant of a municipal corpora
tion, such inhabitant not being a competent witness on account 
of interest, were admissible in evidence against such municipality. 
But such has never been held to be the law in this State. It was 
expressly repudiated in Corinna v. Exeter, 13 Maine, 321. It 
was there held that the interests of towns would be seriously 
jeopardized if they were liable to be affected by the mere decla
rations of their inhabitmits ; that the purposes of justice do not 
require the admission of such evidence, since the inhabitants of 
towns are now made competent witnesses by statute, notwhh
standing their towns may be interested in the result of the suit. 
The declarations of town officers which accompany their official 
acts, and tend to explain them, are admissible; but their narra
tions of past transactions, or their statements in relation to pre
existing facts, are not admissible. Such, we think, is now the 
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universally recognized rule in this country. It certainly is in 
this State. 

In the case now under consideration, the report shows, and the 
plaintiffs' counsel admit that, to prove notice of the alleged defect, 
evidence was introduced of a conversation between Wingate, the 
street commissioner, and Smyth, the husband of the woman that 
was injured. Smyth testified that several days after the accident 
to his wife, he had a conversation with Wingate, in which the 
latter stated "that the water run across the sidewalk from the 
bank, and all the water used in the house run across the sidewalk, 
and made ice, and it had been a bad p1ace for several years." 
Wingate denies that he made this statement. It is not necessary, 
however, to determine which is the more credible witness; for, 
if Wingate made the statement, precisely as testified to by Smyth, 
it was not competent evidence to prove notice of the defect. 
Wingate being a witness in the case, his declarations could be 
used to contradict him, and thus impair his credibility ; but they 
could not be used to prove the existence of the facts stated by 
him. And yet, without these declarations, there is no evidence 
whatever to prove notice to Wingate, unless it be the fact that he 
had occasion to pass often in the vicinity of the place where the 
spot of ice was formed, and therefore had an opportunity to see 
it, if his attention had been called to it. But there is no evidence 
that he did see it. On the contrary, he swears directly and posi
tively that he did not see it, and had no knowledge of its existence 
till after the accident to Mrs. Smyth had happened. And, surely, 
a spot of ice, in this climate, in December, is not so uncommon, 
that one may not pass it without noticing it. True, it is a cir
cumstance, which, in connection with other facts, may have some 
tendency to prove notice. But, standing alone, its probative 
force is too weak to sustain the burden of proof, and justify a 
finding of actual notice, when met by the direct and positive 
denial of the person to whom notice is attempted to be proved. 
Very likely the jury would have so considered it, but for the 
fact that it was coupled with the alleged declarations of Wingate, 
which, as we have already seen, could not properly be used to 
prove notice. We assume that they were so used, because the 
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plaintiffs' counsel admit, in their argument before the law court, 
that they were relied upon for that purpose, and endeavor to 
justify the verdict of the jury upon the ground that they were 
properly so used. ' 

We think the verdict is clearly wrong upon two points ; first, 
in finding that the way was defective ; and, secondly, in finding 
that the street commissioner, Wingate, had twenty-four hours 
actual notice of its condition before the accident occurred. ' 

Motion sustained. New 
trial granted. 

APPLETON, C. J., DANFORTH, VIRGIN, PETERS and LIBBEY, 
JJ., concurred. 

brnABITANTS OF MADISON, petitioners, vs. RoBERT D. GRAY. 

Somerset. Opinion May 25, 1881. 

Bastardy Process. Petition by the town for execution to issue and bond to be given. 

In March, 1874:, the respondent in a bastardy process was adjudged to be the 
father of the child and ordered to pay the mother seventy-five cents a week 
for its support. In September, 1878, the town where such child had a legal 
settlement applied to the court, praying that an execution might issue for 
the amount due under the order. Held, that an execution cannot issue in 
such a case. 

A petition by the inhabitants of a town in which an illegitimate child has a 
legal settlement, that the adjudged father be required to give a bond to the 
mother and to the town, and averring that no such bonds were given at the 
time of the rendition of the judgment, is addressed to the discretion of the 
court, and exceptions do not lie to a denial of the petition. 

EXCEPTIONS. 

The opinion states the case. 

Walton and Walton, for the plaintiffs. 

An execution should issue. This petition is presented by the 
town instead of the mother as it is not a formal proceeding, but 
in the nature of that in French v. French, 4 Mass. 587, note; 
Slude v. Slade, 106 Mass. 499. 

Upon like orders and decrees in divorce matters, executions 
properly issue. Same cases; and Orrok v. Orrolc, I Mass. 341. 
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Or, an action of debt may be maintained. Howard v. lloward, 
15 Mass. 196; Prescott v. Prescott, 62 Maine, 429. 

The remedy by commitment provided by statute is for· not 
giving bond. Woodcock v. Walker, 14 Mass. 386; McLaughlin 
v. Whitten, 32 Maine, 22; R. S., c. 97 § 7; compare R. S., c. 
60, § 6; Ru8sell v. Rus8ell, 69 Maine, 339. 

Does not the decree "till the further order of the court" amount 
to the same as though the matter had been kept along on the 
docket, that is, as completely in the hands of the co11:rt, so that 
execution could issue and bonds be required at any time after 
notice and hearing. Mariner v. Dyer, 2 Maine, 165; Dwelly 
v. Dwelly, 46 Maine, 377. 

A. H. Ware, for the defendant, cited: Calais v. Bradford, 
51 Maine, 414: Howe's Practice, 72; Woodcock v. Wallcer, 14 
Mass. 386; 116 Mass. 360; McLaughlin v. Whitten, 32 Maine, 
21; Wall8worth v. Mead, 9 Johns. 367; Sweet v. Clinton, 3 
Johns. 26; R. S., c. 97, § 10; Young v. MaJ;;ep(:ace, 103 Mass. 
57; Taylor v. Hughes, 3 Greenl. 433; Corson v. Tuttle, 19 
Maine, 409. 

WALTON, J. At a term of the Supreme Judicial Court held 
at Skowhegan, in March, 1874, the respondent, Robert D. Gray, 
was adjudged the father of an illegitimate child, and ordered to 
pay the mother seventy-five cents a week for its future support. 
In September, 1878 (more than four years after r.endition of the 
judgment), the town of Madison applied to the court praying 
that an execution might issue for the amount due under the order ; 
and also praying that the respondent be required to give a bond 
to the complainant, and also to the town of Madison, to secure 
the performance of the order in the future, averring that no such 
bonds were given at the time of the rendition of the judgment. 
At the hearing at nisi prius the presiding judge denied the prayer 
of the petitioners ; and, to this denial, the petitioners filed excep
tions ; and the question now before the law court is whether the 
exceptions shall be sustained or overruled. 1V e think the excep
tions must be overruled. An execution cannot issue in such a 
case. The court cannot know without proof that there is any 
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thing due under the order. The remedy provided by the bastardy 
act is an action of debt. If judgment is recovered in such actions 
then. an execution may issue for the amount found to be due, and 
not before. The ruling upon this branch of the case was therefore 
correct. And upon the other branch of the case no error is 
apparent. The exceptions state no more than that the prayer of 
the petitioners was denied. Upon what ground the denial was 
based is not stated. It is clear, therefore, that the excepti~n to 
this ruling cannot be sustained unless the town of Madison had 
a legal right, under all circumstances, not inconsistent with those 
stated in the record, to have the order prayed for made. We 
think they had no such right. Many good and sufficient reasons, 
not inconsistent with the record, may have existed and operated 
upon the mind of the judge to induce him to refuse to make the 
order prayed for. The petition was at most but an application 
to the discretionary power of the court, and to the exercise of 
such a power exceptions do not lie. 

Exceptions overruled. 

APPLETON, C. J., BARROWS, DANFORTH, PETERS and SYMONDS, 
J J., concurred. 

INHABITANTS OF DETROIT VS. INHABITANTS OF PALMYRA. 

Somerset. Opinion May 25, 1881. 

Pauper, settlement of. 

A person of age having his home in a town five successive years without receiv
ing directly or indirectly supplies as a pauper thereby acquires a settlement; 
but if within the five years, the person took all which he regarded as impor
tant to his home and left the place without any intention to return, such an 
absence would constitute an interruption of his residence, although he might 
return a short time afterwards. 

ON EXCEPTIONS. 

The case is stated in the opinion. 

Don A. H. Powers and S. S. IIackett, for the plaintiffs. 
A ''home," under the statute relating to pauper settlement, 

is acquired in same manner as a '' domicile." Robertson Ecc. R. 
75; Roosevelt v. Kellogg, 20 Johns. 208; Harvard College v. 
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Gore, 5 Pick. 370; Rickrnond v. Vassalborough, 5 Maine, 396; 
Stockton v. Staples, 66 Maine, 197; Greene v. lVindham, 13 
Maine, 225; Wilton v. Falmouth, 15 Maine, 479; Wayne v. 
Greene, 21 Maine, 357; Brewer v. Eddington, 42 Maine, 541. 

The domicile of a party in any particular locality is acquired 
by a union of presence and intention. Stockton v. Staples, 
supra. 

Two of the authorities above cited, and the following are 
believed to be in direct opposition to the instructions: Thomas
ton v. St. George, 17 Maine, 117; Pitt,~eld v. Detroit, 53 
Maine, 442; see also Brewer v. Linnaeus, 36 Maine, 428; 1Varren 
v. Tlwmaston, 43 Maine, 406; .. Hampden v. Levant, 59 Maine, 
557. 

It is not the want of an intention but the existence of a con
flicting intention which changes the domicile, and interrupts the 
five years continuous residence. 

Counsel further elaborately argued the case. 

D. D. Stewart, for the defendants, cited: Bowdoinlwni v. 
Phippsburg, 63 Maine, 501; 1Wonson v. Fairfield, 55 Maine, 
119; Earrtes v. Gray, 61 Maine, 405; Warren v. Thomaston, 
43 Maine, 418; North Yarmouth v. West Gardiner, 58 Maine, 
207; Ripley v. Hebron, 60 Maine, 394-5. 

WALTON, J. This is a pauper suit, and one of the questions 
raised at the trial was whether the pauper had been absent from 
the town of Palmyra under such circumstances as would constitute 
an interruption of his residence there. The presiding judge 
instructed the jury that if the pauper took all which he regarded 
as important to his home, and left the place, without any inten
tion to return, although he might return a short tjme afterwards, 
such an absence would constitute an interruption of his residence. 
The plaintiffs complain that this instruction was. not correct ; that 
leaving without any intention to return is not the equivalent of 
an intention not to return ; because the former may be true when 
there is a total absence of intention one way or the other, while 
the latter cannot be true without the presence of such intention. 

VOL. LXXII. 17 
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That the two expressions do not mean precisely the same thing 
is undoubtedly true. But supposing this distinction to exist, 
the question is, which of the two expressions states the rule 
of law correctly. 

A person of age, having his home in a town five successive 
years, without receiving directly or indirectly supplies as a 
pauper, thereby acquires a settlement therefo. But the home 
must be continuous. If within the five years the person is absent 
from the town without an intention of returning to it, the con
tinuity of his home is broken, and the settlement is not acquired. 
It is not necessary that his departure should be with a fixed 
purpose not to return. It is enough if he departs without an 
intention to return. To continue a home while absent from it, 
there must be at all times an intention to return to it. The 
intention may be latent. It need not be at all times present in 
the mind. But it must exist. As often as the intention is the 
subject of thought, the animo revertendi must be found to exist, 
or the home is lost. This is ~he precise question which was 
raised and decided in North Yarmouth v. West Gardiner, 58 
Maine, 207. 

In the trial of that case the judge instructed the jury that if 
the pauper left ~~ without any intention as to whether he would or 
would not return, his absence would not constitute an interrup
tion of his residence," and this instruction was held to be 
erroneous. It was decided ~~ that when a person leaves his place 
of residence with every thing he has, without any intention as to 
returning, he has, under the pauper laws abandoned that whether 
he has established another or not." This decision was affirmed 
in Ripley v. Hebron, 60 Maine, 397. '"\Ve think the question 
must be rega1.·ded as res judicata, and that a further discussion 
of it would not be profitable. 

Exceptions overruled. 
Judgment on the verdict. 

APPLETON, C. J., BARROWS, DANFORTH, PETERS and SYMONDS, 
JJ., concurred. 
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FRANCIS E .. HEATH and another, 

vs. 

DAVID L. HUNTER and another. 

Kennebec. Opinion May 25, 1881. 

Bond. Judgment on writ of error. 

259 

An action upon a bond, given upon suing out of a writ of error, will be con-
. sidered prematurely commenced if there has been no adjudication of the 

court as to whether the costs upon the writ of error, shall be double or sin
gle, and whether the former judgment shall or not be affirmed, and, if· 
affirmed, what the damages for the delay shall be. 

ON REPORT from superior court, Kennebec. The law court to, 
render such judgment as the law and the facts require. 

The opinion states the case. 

E. F. Webb, for the plaintiffs. 

The legal effect of the entry of '' exceptions overruled" which. 
had been taken by the defendants in error, was to render judg
ment against the defendants in error and affirm the former judg
ment. Pierce v. Good:ich, 47 Maine, 173; Oooly v. Patter
son, 52 Maine, 472; Hoeffner v. Stratton, 57 Maine, 360. 

Hunter did not prosecute his suit ''with effect." On the con
trary his suit was dismissed and his exceptions to that ruling 
were overruled. 

The judgment on writ of error must be either to affirm, recall 
or reverse the former judgment. If it was not recalled or 
reversed it was of course affirmed. 

The motion to dismiss the writ of error raised all the legal 
points and went to the merits of the whole case. Payne v. 
Niles, 20 How. 219; Bank v. Smith, 11 Wheat. 171; Suydam 
v. Will-iamson, 20 How. 433; Howe's Practice, 465; Rochester 
v. Roberts, 25 N. H. 495; Peebles v. Rand, 43 N. H. 341; R. 
s., c. 102, § 8. 

Orville D. Baker, for the defendants,. cited: Gardiner v. 
Nutting, 5 Maine, 140; Moore v. Philbrick, 32 Maine, 102;: 

• 
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. Johnson v. Shed, 21 Pick. 225; Lyon v. Williamson, 27 
Maine, 149; Warren v. Coombs, 44 Maine, 88; Baker v. 
-Johnson, 41 Maine, 18; Freeman on Judgments, § 7; Under
hill v. Devereaux, 2 Saund. 72; TVarlich v. Massey, Cro. Jae. 
67; Uovenheven v. Learnen, 2 Caines Cas. 322; Owen v. 
Daniels, 21 Maine, 182 ; 5 Bae. Ahr. *140; 6 Com. Dig. 226; 
Coolidge v. Inglee, 15 Mass. 66; Steph. Pl. 83, 85, 134; 1 

-Chitty Pl. 475, 481; Cunningharn v. Houston, 1 Strange, 127; 
Dent v. Lingard, Id. 683; Ginger v. Cowper, 2 L'd Ray. 
1403; Bond v. 11fcNider, 3 Ired. 440; Bailey v. Baxter, 1 
Mass. 156; Jarvis v. 'Blanchard, 6 Mass. 5. 

w ALTON' J. This case is before the law court on facts 
reported by the presiding judge at nisi prius. The court is 
to render such judgment as the law and the facts authorize. 

We think judgment must be rendered for the defendants. 
The action is upon a bond given upon suing out a writ of error. 

· The condition i.s as follows : ''Now if the said Hunter shall 
prosecute his said suit with effect, and satisfy the judgment ren
dered therein, then this obligation to be void, otherwise to remain 
in full force." It appears from the docket entries and the certif
icate of the clerk that, although the defendants in error prevailed 
in the suit, and were entitled to a judgment for costs ( double or 

; single, as the court should determine), and, perhaps, to an a:ffirm
··ance of the judgment sought to be reversed, with not less than 
six nor more than twelve per cent a year, on the amount of their 

_former judgment, as damages for their delay (R. S., c. 102, § 
4), still, they have never taxed their cost, have never had the 
question whether they should recover double or single costs set
tled, have never obtained from the court an order affirming their 

-former judgment, and have never had any determination or hear
ing as to the amount of the damages they shall recover for delay. 
Under these circumstances we think the action must be regarded 
as prematurely commenced. The case shows that the principal 
in the bond prosecuted his suit vigorously, persistently, and 
'' with effect." True, the "effect" was not such as he desired ; 
-but it was such as the law regards as a performance of that 
-condition in his bond; and we think that neither he nor his surety . 
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can be regarded as in fault for not satisfying a judgment that 
has not been rendered, and the amount of which has not yet 
been ascertained, and cannot be ascertained till an adjudication 
of the court is had as to whether the costs shall be double or 
single, and whether the former judgment shall or shall not be 
affirmed, and, if affirmed, what the damages for the delay shall 
be. Hobart v. Hilliard, 11 Pick. 143; Coolidge v. Inglee, 15 
Mass. 66; Owen v. Daniels, 21 Maine, 180. 

Judgment for defendants. 

APPLETON, C. J., BARROWS, DANFORTH, PETERS and SYMONDS, 
JJ., concurred. 

SAMUEL F. GIBSON vs. NATHAN "\V. ETHRIDGE and others. 

Oxford. Opinion May 25, 1881. 

Poor debtor's bond. 

When it is obvious that there could have been no such judgment, nor any such 
execution, as is alleged in a poor debtor's bond, and nothing appears in the 
bond to show at what term of the court the judgment intended to be recited 
was obtained, t~e bond is void. 

When such a bond by its terms negatives a legal arrest, it must have been 
given to procure a discharge from an illegal arrest. It is, then, a bond given: 
under duress, and the defendants may well avoid it. 

ON AGREED statement of facts. 

The material facts appear in the opinion. 

S. F. Gibson, for the plaintiff. 

David Hammond, for the defendants. 

APPLETON, C. J. , This is an action on a poor debtor's bond, 
given by Porter K. Ethridge and others, dated June 15, 1878, 
and approved by the plaintiff. 

The bond is in the,usual form, an4 sets forth in the condition, 
that said Ethridge "now is arrested by virtue of an exe
cution issued against him on a judgment obtained against him by 
the said Samuel F. Gibson, by the consideration of our justice ot 
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our Supreme Judicial Court, at a term of said court, which was 
begun and holden at Paris, within and for the county of Oxford,' 
on the third Tuesday of September, A. D. 1878, for the sum of 
forty-three dollars and forty-three cents damage, and costs of 
suit taxed at fourteen dollars and two cents," &c. As the' hOll'ld 
bears date three months before the term of the court at which 
the judgment is said to have been rendered, it is obvious there 
could have been no such judgment, nor any such execution as• is 
alleged to have been issued on such judgment. Nothing in the 
bond discloses, nor is there anything from which an inference 
could be drawn as to the term of the court at which the judgment 
intended to be recited, and on which was issued the execution by 
virtue of which the judgment debtor was arrested, was obtained. 
The bond recites, then, an arrest upon an execution issued on an 
impossible judgment. 

As there was no such judgment, there could have been no such 
execution issued thereon. As there was no such execution, there 
could have been no legal arrest on such non-existent execution. 
As the bond negatives a legal arrest by its very terms, it mudt 
have been given to procure a discharge from an illegal arrest. It 
was a bond given under duress, and therefore the defendants may 
well avoid it. Whitefield v. Longfellow, 13 Maine, 146; Sar
gent v. Roberts, 52 Maine, 590. 

Nor is this result to be regretted, as it is apparent from the 
debtor's disclosure that he was utterly and hopelessly insolvent, 
and ever would be. 

Judgment for defendants. 

vVALTON, BARROWS, VIRGIN, PETERS and LIBBEY, J"J., 
concurred. 
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JACOB F. EAMES vs. WILLIAM F. BLACK and another. 

Waldo. Opinion May 25, 1881. 

Costs. R. S., c. 82, § 117. 

When successive suits are brought for successive trespasses on real estate, each 
suit commenced before the next succeeding trespass, the plaintiff is entitled 
to recover costs in each suit upon default or verdict. 

The R. S., c. 82, § 117, has no reference to such a state of facts. 

ON REPORT of the judge. 

(Report.) 

"Upon a hearing claimed by defendants in damages and costs, 
the presiding judge is of opinion that the certificate referred to in 
R. S., c. ~2, § 117 ,, if necessary in order to enable the plaintiff 
to tax costs in all the actions, should issue, unless the full court is 
of a different opinion upon the following state of facts : 

"At the October term, 1879, in this county, the plaintiff recov
ered judgment against defendant in an ac6on of trespass, q. c. 
and a writ of entry tried together in which it was established, 
that a certain heavy stone wall built by defendant, was on pas
ture land of the plaintiff for a distance of thirty-nine rods. 

"The line between the parties was the subject of a special find
ing by the jury, and plaintiff requested defendant to remove his 
wall; defendant did not do this, but after suits were brought, as 
hereafter mentioned, made verbal offers to pay a fair and adequate 
price for plaintiff's land, and allow the plaintiff the benefit of the 
wall as a line fence, which plaintiff declined, unless defendant 
would pay a price far exceeding the value of the land, to cover 

-iexpenses of the previous litigation. For the October term, 1880, 
plaintiff commenced suits for the trespass, q. c. in continuing the 
wall after request to remove, as follows : 

''July 12, 1880, served July 20; September 16, served Sep
tember 25 ;, September 27, served October 1; October 4, served 
October 5, to which suits, defendant appeared generally at 
October term, and was defaulted the first day of this term. 

"For January term, 1881, plaintiff commenced six similar suits 
between the sixth and twenty-seventh of November, in-which the 
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defendant offered default, and was defaulted on the first day, 
January term, claiming a hearing in damages and costs. Dam
ages assessed by court at one dollar in first action, and one cent 
in each of the others. 

'The wall has not been removed, and defendant has commenced 
a petition for review of the original suits. 

''Considering it desirable that the questions as to the necessity 
of such a certificate, and the propriety of its issuing under the 
foregoing circumstances, should be determined by the full court, 
I report them for that purpose. 

'' Defendant to carry this case forward, and the other cases to 
stand continued for judgment without costs to either party except 
for clerk's fees until this is determined, and to abide the result of 
this." 

Harriman and ~Harriman, for the plaintiff, cited: 0. & 0. 
Canal v. Hitchings, 65 Maine, 142; Russell· v. Brown, 63 
Maine, 204; TVilliams v. Veazie, 8 Maine, 106; Simpson v. 
Seavey, Id. 138; Wendall v. Greaton, 63 Maine, 267. 

Philo Hersey, for the defendants, contended that all these 
actions, at least all those which were returnable at the same term 
of court, might have been joined in one, and there are no facts 
showing any good cause for bringing them separately, upon which 
the court could base a certificate, and therefore there can be costs 
in but one action each term. R. S., c. 82, § 117. 

Otherwise there is no end or limit upon the number of actions 
which a party may b1·ing in such a case, though not the slightest 
damage is suffered. 

And in this particular case defendants submitted whether or not 
the single bill of costs should not be for but one-quarter. R. S., 
c. 82, § 107, and c. 83, § 3; 1 N. H. 14; 6 N. H. 57; 57 N~ 
H. 220. 

APPLETON, C. J. The defendants committed a trespass upon 
the land of the plaintiff, by building a heavy stone wall on the 
same, for the distance of thirty-nine rods, as was determined by 
the jury in an action of trespass, on which judgment has been 
rendered. The wall remaining, the plaintiff brought an action 
of trespass for the continuance of the nuisance. It still remain-
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ing, he brought successive actions until they amounted in all to 
ten. Upon these actions, defaults were entered, and judgment 
rendered for nominal damages. 

The plaintiff is entitled to costs in each, unless this is a case 
where a certificate under R. S., c. 82, § 117, should have been 
given. The section is as follows: '' When a plaintiff brings divers 
actions at the same term of a court, against the same party, which 
might have been joined in one, or brings more than one suit on a 

joint and several contract, he shall recover costs in only one of 
them, unless' the court certifies that there was good cause for 
commencing them." 

This section has no relation to the case at bar. The successive 
actions could not have been joined. They are not for the same 
cause. When the first suit was brought, the cause of action, 
which is the basis of the second, did not exist, and so in all the 
successive suits, which are for successive and different acts of 
wrong doing on the part of the defendants. "It is now perfectly 
well settled," observes "\V ALTON, J. in 0. & 0. Canal v. Hitch
ings, 65 Maine, 140, "that one who creates a nuisance upon 
another's land is under a legal obligation to remove it. And 
successive actions may be maintained until he is compelled to do 
so." 

A default admits there is a good cause for commencing an 
action. 

Judgnient for plaintiff fm· costs in 
each action. 

"\VALTON, VIRGIN, PETERS, LmBEY and SYMONDS, JJ., 
concurred. 
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In re JEROME B. FICKETT. 

Cumberland. Opinion May 25, 1881. 

Promissory note. Security to indorser or surety. Insolvent law. Stat. 1878, 
c. 74, § 24. 

When security is given by the principal on a note to the indorser or surety to 
indemnify him, such security enures to the benefit of the creditor. 

By stat. 1878, c. 74-, § 24-, a creditor holding security against an insolvent 
debtor is to be considered a creditor only for the amount of his debt above 
the value of his security, to be determined in accordance with the provisions 
of such section. 

ON EXCEPTIONS. 

The opinion states the case. 

Nathan Cleaves, assignee of the insolvent estate, cited: Stat. 
1878, c. 74, § 24; Jaycox v. Green, 8 N. B. R. 241; Struper 
v. McKee, 17 N. B. R. 419. 

Walker and Cram,, for the National Mahaive Bank, appellants. 

The bank holds. for the payment of the note discounted the 
name of Briggs, the name of Fickett and the mortgage, Briggs 
to Fickett. It can proceed against either. If Fickett payfil it 
he is substituted to the rights of the bank in the mortgage. If 
his estate pays part of it by way of dividend, his assignee has 
claim against Briggs for same. So the value of the mortgage is 
not to be deducted from the claim of the bank. It is not Fickett's 
mortgage. It is the note and mortgage of Briggs, not the 
insolvent. 

In this matter the court has no jurisdiction over Brigg's debt, 
and his mortgage to secure it. See § 21 of the Insolvent Law; 
In re Cram, l N. B. R. 504. 

APPLETON, C. J. On October 14, 1879, John R. Briggs and 
Jerome B. Fickett made their promissory note for ten thousand dol
lars, pdyable to their own order at the National Mahaive Bank, on 
demand, to be negotiated for the benefit of said Briggs. At the 
same time Briggs made his note for a similar amount on the same 



IN RE JEROME B. FICKETT. 267 

terms as to rate of interest and time of payment payable to said 
Fickett or order, and secured by a mortgage, '' this mortgage and 
note being intended and given to indemnify said Fickett from 
all loss by reason of having signed for the accommodation and 
benefit of said Briggs" the first mentioned note, with "the right 
to sell and dispose of," the mortgaged premises at any time after 
one month's continuance of any breach of the conditions of the 
mortgage. 

The note of Briggs and Fickett was indorsed by them ; the note 
of Briggs was indorsed and the mortgage assigned to the bank 
by Fickett and the money procured by Briggs from the bank as 
part of one and the same transaction. 

The note of Briggs and Fickett is not paid. Fickett is in 
insolvency. A hearing was had before the judge of insolvency. 
An appeal was taken from his decree to the Supreme Judicial 
Court and upon a hearing on the facts stated, the presiding justice 
ruled "that said note of Briggs and its mortgage is security for 
the note of Briggs and Fickett, but only for the amount of the 
loss to said Fickett in the premises; viz, a sum equal to the 
dividend which said insolvent is compelled to pay on said note of 
Briggs and Fickett.. That said bank is a creditor of said estate 
only for the balance of said note of Briggs and Fickett above ~aid 
security." 

1. The mortgage by Briggs to Fickett conditioned to pay his 
note for $10,000 and to indemnify him for having signed a note 
for the same amount as s11.rety, created a trust and equitable lien 
for the holder of the note thereby to be secured. Fickett took 
the mortgaged property subject to such trust. An equitable lien 
was thereby created for the security and payment of the specified 
note. The mortgage was given for the indemnity of Fickett, but 
it enures to the benefit of the creditor, the bank, to which he is 
security. He is not merely mortgagee for his own protection, 
put he is trustee for the bank, and the bank can in equity compel 
him to apply the property mortgaged to the payment of the debt 
for which it is held. A holder of a note is entitled to the benefit 
of a collateral security given by the maker to the indorser for 
his indemnity. Phillips v. Thompson, 2 Johns. Ch. 418. Nor 
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does it matter that the mortgage is given for indemnity, ~~ for," 
observes CHAPMAN, J. in New Bedford institution for B_avings v. 
Fairhaven Bank, 9 Allen, 17 5, ~~ it is well settled by the author
ities that the creditor has an equitable claim to the security as 
well when the mortgage is given for mere indemnity as when the 
condition is added that the principal shall pay the debt." In 
Aldrich v. Martin, 4 R. I. 520, the security was given merely to 
indemnify the indorser, and yet the creditor was held to be 
entitled to it. It is only by payment there can be complete 
indemnity. Eastrnan v. Foster, 8 Met. 19 ; Rice v. Drury, 13 
Gray, 47; In re Holbrook, 2 Lowell, 259. Here there has 
been no indemnity. The mortgage is in full force and has not 
been released. 

Had the mortgage remained in the hands of Fickett, he would 
have been entitled to its protection. The bank, too, would have 
been entitled to the benefit of it, and in equity might reach this 
security to satisfy its debt. 1 Story, Eq. 502. Its rights in law 
or in equity are none the less because the note and mortgage of 
Briggs were assigned by Fickett when the loan was made and as 
a part of the transaction. 

The conclusion is that the bank holds the. note and mortgage 
of Briggs as security for the indebtedness of Briggs and Fickett 
arising from their joint note, with full authority to enforce the 
same. Such was the undoubted expectation and intention of all 
parties. Such is the equity of the case. 

2. The case assumes that the Mahaive Bank has security. 
Exception is taken to the ruling that it is a creditor only for the 
amount due above the security. If by this he meant the full 
value of the security, the ruling is correct. 

Reference is made by the counsel for the bank to the insolvent 
law of 1878, c. 74, § 21, which relates to the right of voting 
for an assignee. But the assignee has been chosen and no 
question arises as to the validity of his choice. This section has 
no relation to the mode or manner of proving claims. 

The construction of the insolvent law is to be determined by 
its language, not by the words of any other statute. By § 24, 
"for the purpose . . of proving claims against an estate of 
any insolvent under this act, a creditor, who holds security, shall 
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be considered a creditor only for the amount·of his debt above 
the value of his security." 

It is enough that a creditor has security. It is to be allowed 
in reduction of his claim. It matters not from whom or when 
the security is obtained. The language is general. It applies 
to all security, by whomsoever furnished. It is not limited to 
the property of the insolvent. The creditor is not to have a 
dividend on hii, whole debt and retain his security. He is to have 
only the amount due above the value of his security and no more. 

It is undoubtedly true that the English rule, which has been 
followed here ii is that the creditor must apply all the property 
of the banlcrupt real and personal which he holds as security for 
his claim, in reduction of his demand and prove only the balance 
against his estate, but the security will not go in reduction of the 
claim, unless it is the property of the estate against which the 
proof is offered." In re Uram, I B. R. 132. 

The decision in In re Oram, rests upon the peculiar language 
of the bankrupt law of the United States, which permits a 
creditor to prove the balance of his debt, only ii when a creditor 
has mortgage or pledge of the real or personal property of the 
bankrupt." "'\Vhen the security is from a source other than the 
bankrupt the law is otherwise. 

The language of the insolvent law of this State differs materially 
from that of the bankrupt law. The <liffere1ice is significant. It 
was for a purpose. It is enough that the creditor has security, 
that be shall be considered a creditor only "for the amount of his 
debt above the value of his security." It is not required that 
the security by which the debt is reduced should be that of the 
insolvent. It is made specifically to apply to and to require the 
deduction of the value of any and all security held by the creditor 
from his debt. This .is of the highest equity. The statute 
means equality among creditors, and in this way alone can it be 
had. The secured creditor is creditor only for his balance after 
deducting his security. Lanclcton v. TValcott, 6 Met. 305. 

3. The value of the security has not been found. The adjudi
cation that the value of the security specified in the creditors' 
proof of claim and represented by the note of $10,000, is a sum 
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equal to the divide-nd which the insolvent estate is compelled to 
pay on the joint note of Briggs and Fickett, and thatthe bank is 
a creditor only for the amount above said security is an adjudica
tion of no :fixed or definite sum. 

The claim of the creditor, the bank, is a :fixed sum or one 
determinable on proof. The value of the security is a sum 
_equally to be ascertained. The amount of the creditors' '' debt 
above the value of his security" necessarily depends upon the 
prior ascertainment of those amounts. 

But the value, as stated by the judge of insolvency, is ut erly 
indefinite. It is no :fixed sum. What the dividend may be can 
only be known upon the :final settlement of the estate, and hen 
it would be too late to prove it, or, if proved and the settle ent 
reopened, it would necessitate the :fixing a new dividend, for e ery 
additional claim allowed, must of necessity modify and dim· ish 
what would otherwise be the dividend, and so on inde:finitel . 

What should have been done was to :fix the value of the secu ity, 
i. e. the note and mortgage of Briggs to Fickett and by him t ns
ferred to the bank. That done, all that remains is to sub ract 
that value in money from the debt of the bank, and the differ nee 
will be the amount of the creditors' debt above the value of his 
security. 

/722701· WALTON, BARROWS, VIRGIN, 

~ concurred. 

Exceptions sustaine 

PETERS and LIBBEY, J., 

HIRAM STROUT vs. JOHN HARPER. 

Oxford. Opinion May 26, 1881. 

Deed. "Standing wood." Ei·idence. 

A reservation of "all the standing wood upon a lot, together with the rig t to 
enter and remove the same at any time within three years," in a dee of 
conveyance of real estate will include trees suitable for timber as we 1 as 
trees suitable for fuel, when there is nothing in any other part of the eed, 
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to indicate that the term ''standing wood" ls used in a more limited sense. 
And parol evidence is not admissible to show that the words were used in a 
more limited sense. 

ON REPORT. 

· Trespass for cutting and removing from plaintiff's close thirty 
large hemlock trees. 

The defendant claimed the trees under a reservation in the 
following deed from him to the plaintiff. 

(Deed.) 

''Know all men by these presents, that I, John Harper of 
Oxford, in the county of Oxford and State of Maine, in consid
eration of one thousand dollars, paid by Hiram Strout of Poland, 
in the county of Androscoggin and State of Maine, the receipt 
whereof I do hereby acknowledge, do hereby give, grant, 
bargain, sell and convey unto the said Hiram Strout, his heirs 
and assigns forever, a certain lot or parcel of land situated in 
Oxford, in the county of Oxford and State of Maine, meaning to 
convey the same piece of land with the buildings thereon, which 
I received of Polly Gammon, and all by deed of warranty, 
dated May 3, 1871, and recorded in Oxford registry of deeds, 
May 15, 1871, Book 161, p. 186, reserving all the standing 
wood upon the lot, together with the right to enter and remove 
the same at any time within three years from the date hereof, 
excepting the wood standing upon the so called home lot, and 
meaning all the wood on the west side of a line beginning at the 
end of the stone wall in the pasture, and running southerly in a 
straight line, to the west corner of land owned by Abner Thayer. 

"To have and to hold the aforegranted and bargained premises, 
with all the privileges and appurtenances thereof to the said 
Hiram Strout, his heirs and assigns to their use and behoof 
forever. And I do covenant with the said grantee, his heirs and 
assigns that I am lawfully seized in fee of the premises ; that 
they are free of all incumbrances; that I have good right to sell 
and convey the same to the said grantee, to hold as aforesaid. 
And that I and my heirs shall and will warrant and defend the 
same to the said grantee, his heirs and assigns forever, against 
the lawful claims and demands of all persons. 
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'' In witness whereof, I, the said grantor, and Mary C. Ha per, 
wife of the said J olm Harper, in testimony of her relinquish ent 
of her right of dower in the above-described premises, have 
hereunto set our hands and seals this twenty-third day of fay, 
in the year of our Lord one thousand eight hundred and sev nty
six. 

JOHN HARPER. [SEA 

MARY C. HARPEJ;:,. [SEA 
Signed, sealed and delivered in presence of 

GEORGE HAZEN, to J. H. 

'' State of Maine, Oxford, ss :-May 23, 1876. Perso mlly 
appeared the above named John Harper, and acknowledge the 
above instrument to be his free act and deed. Before me, 

GEORGE HAZEN, Justice of the Peace, 
for Cumberland conn y. 

"Oxford, ss :-Registry of Deeds. Received August 6, 877, 
at 5 H. - M., P. M. and recorded in book 178, p. 251. 

Attest, vVM:. K. GREENE, Regist r. 

J. M. Libby, for the plaintiff, contended that the claim ade 
by the defendant, is the proper subject of an exception an not 
of a reservation in a deed. But jf it could be reserved, then 
counsel contended, that the word "wood" was the pivotal ord 
and was used in its common and ordinary signification-to d sig
nate those sorts of the genus that are commonly used for fu 1. 

Words are to be taken in their popular and ordinary me· ning 
and most strongly against the party using them. 2 Kent's 
756, 758. 

Of two possible constructions or uses of the word "wood" that 
which is least favorable to the party using it, the defen ant, 
should be adopted. The words "wood" and "timber" have well 
defined meanings in their use in this State and in their co mon 
and ordinary signification the one does not include the o her. 
The distinction is every where kept up in the statutes. See 
chapters on State lands, waste, trespass, &c. 

If the defendant's claim is correct he might cut down an de
stroy the plaintiff's orchard of fruit trees, the shrubbery and 
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flowers about the house, and even the house itself-all standing 
wood in the generic sense. 

John J. Perry, for the defendant. 

WALTON, J. A parcel of land was conveyed '' reserving all 
the standing wood upon the lot, together with the right to enter 
and remove the same at any time within three years." The 
question is whether the reservation included trees suitable for 
timber, or was limited to such as were -fit only for fuel. We 
think it included both kinds. The words used are c, all the 
~tan ding wood upon the lot." Not part of it ; not such as is fit 
only for fuel ; but all of it. vV e think such a reservation must 
be held to include trees suitable for timber as well as trees suita
ble only for fuel. True, the word '' wood" is often used to desig
nate fuel. But when so used it means fuel wholly, or, at least, 
partially, prepared for the fire. The term "standing wood" can
not be so used. It can apply only to trees. And when there is 
nothing in the context, or in any other part of the deed, to indi
cate that it is used in a more limited sense, we think it must be 
held to include all the trees - trees suitable for timber as well as 
those fit only for fire-wood. And parol evidence is not admissible 
to show that the words wei:e used in a more limited sense. 

Plaintiff nonsuit. 

APPLETON, C. J., BAnRows, VmmN, LIBBEY and SYMONDS, 
J J., concurred. 

DANIEL BURNHAM vs. ANDREW P. YOUNG. 

Franklin. Opinion May 27, 1881. 

Liabilities of innholders. Stat. 1874, c. 174, § 2. 1 

By the stat. 187 4, c. 17 4, § 2, innholders are answerable to their guests, in case 
of loss by fire, only for ordinary and reasonable care in the custody of their 
baggage or other property. 

An action cannot be maintained against an innkeeper for such a loss when 
there is no proof of want of such ordinary and reasonable care. 

ON EXCEPTIONS. 

This was an action of trespass on the case against an innkeeper 
for loss of plaintiff's baggage, and wearing apparel. Plea, gen-

VOL. LXXII. 18 
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eral issue of not guilty. It was admitted that defendant 
innkeeper at the time of the alleged loss. 

Defendant's inn was destroyed by fire, together with pla ntiff's 
baggage and wearing apparel, and the defendant claimed at he 
exercised ordinary and reasonable care in the custody of laint
iff's baggage and wearing apparel ; and further claime that 
plaintiff was a '1boarder," and that he was not respons ble to 
him, on that account in this action. 

The particular ruling complained of is stated in the opi 
Verdict was for defendant. 

S. Clifford Belcher, for plaintiff. 

It was admitted that the defendant was an innkeeper. 
that there is a distinction between a boarding house and inn. 
The latter is bound to grant such reasonable accommodati ns as 
occasion requires to strangers, travelers and others. R. S., c. 
27, § 5. 

If one stop at an inn, he is equally protected, whether trav
eler or citizen of the town, a guest or a boarder; both sit at the 
same table, drink at the same fountain, occupy similar apart ents, 
are attended by the same servants, and are equally bound to pay 
for their entertainment to the keeper of the inn. 

Generally the distinction made in the decided cases, turn upon 
the point of whether or not the house is an inn. 

The principle upon which the liability of an innkeeper rests, 
is stated in Shaw v. Berry, 31 Maine, 484. 

B. Eniery Pratt, for the defendant, cited: stat. 1874, . 174; 
Healey v. Gray, 68 Maine, 490. 

APPLETON, C. J. This is an action of the case agai st an 
innkeeper for the loss of baggage and wearing apparel bel nging 
to the plaintiff. The loss was occasioned by fire, and t ere is 
nothing indicating that there was any want of '1 ordina y and 
reasonable care" on the part of the defendant. 

By c. 17 4, § 2, of the acts of 187 4, it is enacted that" ·n case 
of loss by fire, innholders shall be answerable to their guests 
only for ordinary and reasonable care in the custody o their 
baggage and their property." It is not even alleged, mu h less 



NORTHROP V. HALE. 275 

proved, that here there was any want of such care, consequently 
the defendant is not liable. 

This suit is against the defendant as an innholder. The plaint
iff claiming to be a traveler seeks to hold him as such. The 
presiding justice, in his charge, very clearly and accurately stated 
the distinction between a traveler and a boarder. The sentence 
in the charge to which special exception is taken, is as follows : 
'

1 lf he was a boarder, under a special contract for board, and not 
a traveler at the time, then the law applicable to innholders does 
not apply." It is difficult to perceive any objection to this propo
sition in and of itself, or as modified by the rest of the charge. 
But whether erroneous or not, the plaintiff was not thereby 
harmed. The suit is by the traveler against the innkeeper .. It 
is not by one as a boarder. But whether the plaintiff was· a 
boarder or a traveler, he cannot recover against the defendant as 
an innholder, inasmuch as no want of ordinary or reasonable care 
has been shown or even alleged. 

Exceptions overruled. 

WALTON, DANFORTH, VIRGIN and LIBBEY, JJ., concurred. 

GEORGE JEWETT .NORTHROP in equity vs. CLARENCE HALE,. 
administrator of the estate of ELIZABETH M. ROBINSON. 

MARY ELIZA N~RTHROP in equity vs. SAME. 

Cumberland~ Opinion June 1, 1881. 

Savings bank deposit. Gift. Evidence aliuncle the bank book. 

R deposited a sum of money in a savings bank in the name of her nephew, N,. 
with a memorandum that the deposit can be paid to R. She retained the 
deposit book in her possession and drew out the dividends and part of the 
principal during her lifetime. At her death, the deposit book was passed to 
the administrator. Held, in a suit in equity by N against the administrator 
of R, for the amount of the deposit at R's death, that evidence aliitnde as to 
the intention of R in making the deposit, is admissible to vary the effect of 
the entries in the deposit book. 

ON AGREED STATEMENT OF FACTS. 

Two ·bills in equity to obtain from the defendant the amount of 
deposits made by his intestate in her lifetime in a sayings bank. 
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The deposit books which were retained by her during 
had the following headings : 

In the first case: "No. 18999, Maine Savings Bank in ccount 
with George Jewett Northrop, c. b. p. Eliza M. Robinso " 

It was agreed that the letters "c. b. p." meant, "can b paid." 
In the second case: "No. 20607, Dr. Portland Savings ank in 

account with Mary Eliza Northrop, Cr." and over the ame of. 
Mary Eliza Northrop, was written, "Sub. to Mrs. E. . Rob
inson." 

It was agreed in each case, that if evidence aliunde 
intention of Mrs. Robinson in making the deposit is ad issible 
to vary the effect of the entries, the cases are to stand fi r trial 
upon the answers and proofs in the usual manner. 

Drumnwnd and Drumnwnd, for the plaintiff, in eac case, 
contended that the transaction showed the establishment o a trust 
in Mrs. Robinson, in favor of the plaintiffs, and their argur nt was 
directed to that point, and cited many authorities bearing pon it. 

Clarence I-Iale, for the defendant, contended that there was no 
trust, citing many authorities to the point. And there b ing no 
explicit statement of a trust, any statement of Mrs. Robi son, or 
other evidence, aliunde, would be immaterial. In view of the· 
fact that the muniments of title were retained by her, n words 
of hers spoken so many years ago ought to 'be received t affect 
the title to the property. No statements of an alleged d nor can 
be allowed to supplement and help out a defective declar tion of 
trust. Young v. Young, 21 Alb. Law. J. 395. 

WALTON, J. Money is often deposited in savings b nks in 
such a form, or under such circumstances, as to give rise to liti
gation to determine who is the owner of it. The follow ng are 
samples of this class of cases: Blasdel v. Locke, 52 N. H. 
238, where the donor deposited money in a savings bank in the 
name of her niece, keeping the bank book herself. Ho ard v. 
Windham Bank, 40 Vt. 597, where A deposited money elong
ing to himself to the credit of B, keeping the deposit bo k him
self. Gardner v. Merritt, 32 Md. 78, where a depo it was 
made by a grandmother in the name of five minor grandc ildren, 
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but subject to her order, or the order of her daughter. Minor 
v. Rogers, 40 Conn. 512, where the deposit was made in this 
form: "Mary Daniels, trustee of William A. Minor." Ray v. 
Simmons, 11 R I. 266, where the deposit was in this form: 
~~Dr. Fall River Savings Bank, in account with Levi Bosworth-, 
trustee for Marianna Ray, Cr." Hill v. Stevenson, 63 Maine, 
364, where the deposit was made in the name of the donor and 
the bank book was delivered to the husband of one of the 
intended donees. Gerrish v. New Bedford Institution for Sav
ings, 128 Mass. 159, where a father made three deposits as 
trustee, one in trust for his only son, and the others in trust for 
two grandchildren, taking separate deposit books and keeping 
them in his own possession. In all of these cases the gifts were 
sustained; but, to enable the court to do so, resort was had to 
extraneous evidence, to ascertain the intent of the donors. And 
in the case last cited, the competency of such evidence was one 
of the questions submitted to the court, and the court held it was 
admissible. 

The case now before us is one of the same class. Mrs. Rob
inson deposited money in the Maine Savings Bank to the credit 
of the plaintiff, keeping the deposit book herself, and having 
minuted upon it that the money could he paid to her. nfrs. 
Robinson is now dead, and the question is, who is entitled to 
this money, the plaintiff, in whose name it was deposited, or the 
administrator of Mrs. Robinson, by whom the deposit was made. 
The case is before the law court on an agreed statement of facts. 
One of the questions submitted is whether 11 evidence aliunde as 
to the intention of Mrs. Robinson in making the deposit is admis
sible to vary the effect of the entries." If it is, the case is to 
stand for trial ; otherwise the court is to decide it upon the facts 
stated. We think the evidence is admissible. Such evidence 
was admitted in all the cases cited, and we have been referred to 
no case in which such cvidenc_e was rejected. In the case 
last cited (128 Mass. 159), it was one of the points expressly 
decided. Consequently, the entry must be, 

Case to stand for trial. 

APPLETON, C. ·J., BARROWS, VmmN, LIBBEY and-SYMONDS, 

JJ., concurred. 
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JAMES WRIGHT vs. SETH WHEELER. 

Somerset. Opinion June 2, 1881. 

Promisso1·y notes. Evidence. 

In an action upon a promissory note brought by the indorsee fo value, 
before maturity, where the defence was that the note was given for s iritous 
liquors to be sold in this State in violation of law; Held, that evide ce that 
the payee was called Whiskey Smith, or Whiskey Bill Smith, was no admis
sible to establish such defence, or to show that the indorsee purch sed the 
note with knowledge of its legal consideration. 

ON EXCEPTIONS and motion to set aside the verdict. 

Assumpsit on two promissory notes given by the defen 
William Smith, and indorsed to Frank B. Heselton for value, 
before maturity. The action was brought for the be efit of 
Heselton. 

The plea was general issue, and a brief statement allegi g that 
the notes declared upon were given for intoxicating liquo s sold 
in violation of R. S., c. 27, or purchased out of the Stat , with 
the intention to sell them in violation of the statute, a d that 
the plaintiff had knowledge of the illegal consideration. 

At the trial the testimony of different witnesses was ad itted, 
against the objections of the plaintiff, that ·wmiam Smi h was 
known and called as w\Vhiskey Smith," or'' Whiskey Bill S ith." 

The verdict was for the defendant. 

James lVriyht, for the plaintiff, cited: R. S., c. 27, § 20; 
Field v. Tibbetts, 57 Maine, 358; Baxter v. Ellis, Id. 178; 
Hapgood v. Neellham, 59 Maine, 443; Swett v. Hoop r, 62 
Maine, 54; Dillingham v. Blood, 66 Maine, 140; Far ell v. 
Lovett, 68 Maine, 326; Ii~ellogg v. Curtis, 69 Maine, 212; 
Hobar·t v. Penney, 70 Maine, 248. 

Folsom and Merrill, for the defendant, contended th t the 
evidence objected to was admissible to show the vocation f the 
payee of the note. '' 'Whiskey" Smith indicated the busiI ess of 
the payee of the note in suit, the same as '' Lawyer" W rig t and 
"Lawyer" Folsom indicates the business of the counsel i this 
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case ; and the business of the payee of a note being shown, the 
consideration for the note is so easily and legitimately drawn 
from that fact, that the purchaser of the note must be held to 
have notice of it. 

APPLETON, C. J. This is an action on a note of hand payable 
to William Smith or order, and by Smith indorsed before maturi
ty and for value, to Frank B. Heselton, for whose benefit this 
suit is brought. 

The qefence was that the note was given for spirituous liquors 
to be sold in this State in violation of its laws, and that Heselton 
purchased it with knowledge of its illegal consideration. 

To establish the defence evidence was introduced against the 
protestations of the plaintiff that vVilliam Smith, the payee of 
the note was called ~~-Whiskey Smith," or iivVhiskey Bill Smith." 

It appeared that Smith ,vas a merchant in Boston, who had 
liquors with other articles of merchandise for sale. The nick
name given him had no tendency to show the consideration of 
this note, still less that Heselton, if paying value for it, was 
aware, at the time of its purchase, that it was given on an illegal 
consideration. The prefix to Smith's name indicated the drink
ing rather than the selling of liquor, and was not notice to 
Heselton of the consideration of the note. 

The evidence was hearsay. It was not relevant to the issue. 
It was offered not to prove material facts but to excite prejudice. 
It should have been excluded. 

Exceptions sustained. New trial 
granted. 

WALTON, BARROWS, DANFORTH, PETERS and LIBBEY, JJ., 
concurred. 
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HARRIET LINNELL vs. THORNTON LYFORD. 

Penobscot. Opinion June 2, 1881. 

Practice. Equity. Mortgage, equity of redemption. Estoppel. 

No one should be made a party to a bill in equity against whom a de 
brought to a hearing could not be had. 

The right of redemption is always incident to the mortgage. So long as the 
instrument is one of security the borrower has the right to redeeJll, and a 
subsequent release of that right will be closely scrutiniztd ~o gua d the 
debtor from oppression, and it must be for a new and adeqm~te conside ation. 

Where the equity of redemption is apparently destroyed by the mort agee, 
by his conveying an indefeasible title to the premises to a bona fi e pur
chaser, a court of equity will treat such mortgagee as a constr ctive 
trustee for the balance in his hands after deducting from tre price for hich 
the land was sold, the amount for which the defendant held it as secu ity. 

A complainant in a bill in equity by a mortgagor against a i:10rtgagee · s not 
estopped from showing the relation between them by a judgment :C r the 
plaintiff in a process of forcible entry and detainer between 1;he same p rties, 
the defendant therein being the complainant in the equity si1it. 

BILL IN EQUITY. 

The opinion states the case. 

I£. L. Mitchell, for the plaintiff, cited: I-Ioward v. I-Ii rris, 
3 Leading Cases in Equity, 869; 2 Wash. R. P. 67; Baxt r v. 
Child, 39 Maine, 110; Wyman v. Baucock, 2 Curt. 386; B iley 
v. Myrick, 50 Maine, 171; Russell v. Southard, 12 How. 39; 
stat. 187 4, c. 17 5 : Sprigg v. Bank, 14 Pet. 201 ; 4 
Com. (12 ed.) 142; JYlorris v. Nixon, 1 How. 118; Woo 
v. Freeman, 25 Maine, 531; Story's Eq. Jur. § § 64-74. 

Humphreys and Appleton, for the defendant. 

The complainant first asks to be permitted to redee the 
property under the mortgage· of Ma,y 17, 1866, and the agree ent 
of April 29, 1874. 

The bill discloses that the defendant long before the suit 
commenced had conveyed the property to Lydia Dwelley wh was 
the record owner at the time the suit was brought. If the pla ntiff 
wants a decree giving her the right to redeem the prem · ses, 
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Lydia Dwelley should have been made a party to the bill. She 
is a party interested in the subject matter of the controversy. 
Morse v. Machias W. P. & M. Co. 42 Maine, 119; Dockray 
v. Thurston, 43 Maine, 21(); Goodrich v. Staples, 2 Cush. 258. 

Counsel further contended that, upon the facts in the case, if 
there were proper parties'to the bill, the plaintiff would not be 
entitled to redeem. She had conveyed her right of redemption 
to the defendant for a good and sufficient consideration, to wit, 
one year's use of the pr. :mises under the deferu.lant's agreement 
of April 29, 1874, anc1 she having faiied to meet the terms of 
that agreement, had no right to a reconveyance and no further 
interest in the premiser 

For the same reason r~he is not entitled to any of the money 
which defendant receiv.:d from the sale of the property, and if 
she was it cannot be recovered in this proceeding. Her remedy 
would be by suit at la-r· in assumpsit for money had and received. 
Long v. Woodman, 6') Maine, 56; Wiseman v. Lyman, 7 Mass. 
288; 65 Maine, 404; 68 Maine, 373; 2 Edw. Ch. 542; 17 Pick. 
217; 2 Jones, 1046:· 

Finally we submit that whether or not the piaintiff has any of 
the rights of a mortgagor in these premises is res adjudicata. 
The determination of the action for forcible entry and detainer, 
brought by this defendant against the plaintiff, being in favor of 
this defendant, was an adjudication that the relation of mortgagee 
and mortgagor did not exist between them, for a mortgagee can
not maintain forcible entry an·d detainer against a mortgagor. 
Reecl v Elwell, 46 Maine, 270. 

AP_PLETON, C. J. This is a bill in equity. The following facts 
are either admitted or proved : 

On May 17, 1866, the complainant purchased the house, which 
is the subject matter of this controversy, of the defendant, and 
on the same day mortgaged it back to secure the payment of 
:fifteen hundred dollars and interest. She then went into and 
continued in possession till July, 1875, paying neither principal 
nor interest, and only the taxes of 1866. 

The defendant after seven years occupancy brought a suit on 
the mortgage, on which judgment was rendered, and a writ of. 
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possession issued March 13, 187 4. The writ of possession was 
placed in the hands of an officer with stringeht orders fo its 
enforcement. In this state of things the complainant to pro ure 
the further occupancy of the house conveyed by deed of rel ase, 
duly recorded, dated April 29, 18 7 4, all her right, title and 
interest in the mortgaged premises to the defendant and rece·ved 
from him the following agreement : 

"Harriet Linnell, of Bangor, has this day conveyed to m the 
house and lot in Centre street, Bangor, in which Gilman ram 
resides, same having been before mortgaged to me by the said 
Harriet Linnell to secure payment of five notes of said Cram, the 
said mortgage bearing date of May 17, 1866, and I agree th tin 
case said Harriet Linnell shall pay or cause to be paid to me, 
within one month from date, thereof, the sum of two hun red 
dollars on said mortgage debt, and the balance of said mort age 
including all the taxes paid by me on said house and lot, "'· nee 
the date of said mortgage, within one year from this date, and 
interest on the amount now due on said mortgage debt, an on 
taxes paid by me from this date at the rate of' ten per cent. er 
annum,, said interest to be paid quarterly, and shall also pay the 
costs of the suit, which has been brought by me on said mortg ge, 
and upon which judgment has been obtained, and shall also pay 
when assessed such taxes as may he assessed on said house and 
lot for 187 4, I will quit claim the said premises, being the h use 
and lot aforesaid, to the said Harriet Linnell or her assigns. 

'
1I have this day been paid on said mortgaged debt the su of 

one hundred and forty-five dollars, before the execution of 
contract, and upon the payment of the two hundred dollars m re, 
referred to above, there will remain due on the mortgage, inc ud
ing taxes paid by me, the sum of about twenty-four hun red 
dollars. 

THORNTON LYFORD" 

Bangor, April 29, 187 4." 

In December, 1874, after failure bythe complainant to co 
with the terms of the agreement just recited, the defen 
brought the process of forcible entry and detainer against the 
complainant, and another. The suit went by appeal to the 
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'Supreme Judicial Court, the defendants pleading title in them
selves, and at the January term, 1875, this complainant was 
defaulted and the damages were assessed by Hon. Edward Kent, 
and judgment on July 17, 1875, was rendered for the defendant 
"for his title and possession of the premises," and for damages 
and costs on which a writ of possession issued July IS, 1875. 

Subsequently on or about July 29, 1875, the defendant sold 
the premises to Lydia Dwelley, who is conceded to be a bona 
fide purchaser without notice of any fact impeaching her title. 

The prayer of the bill is, that the deed of April 29, 1874, be 
adjudged null and void, and that the defendant render an account, 
and after deducting the balance due said Lyford, on said mort
gage at the date of said sale, from the proceeds of the same, the 
balance with interest thereon may be paid the complainant~ and 
for such other relief as the nature of the case may require. 

To the maintenance of this bill the defendant interposes various 
objections. 

1. It is claimed that Lydia Dwelley should be made a party. 
But why? The undisputed evidence shows that she has not the 
equity of redemption, but the fee discharged, and freed from any 
right of redemption. For what purpose should she be made a 
party? No one should be made a party against whom no decree, 
if brought to a hearing, could be bad. The bill does not seek 
the redemption of the estate from her. It concedes the perfect 
validity of her title. The only result of making her a party 
would be to entitle her to a bill of costs. She is upon the con
ceded facts, neither a necessary nor proper party to the bill. 

2. It is urged that the complainant's deed to the defendant, of 
April 29, 1874, bars her right to redeem. 

Not so. The right of redemption is always incident to a mort
gage. Even an express stipulation not to redeem, does not, in 
equity, bind the mortgagor. So long as the instrument is one of 
security, the borrower has a right to redeem, upon payment of 
the: loan. A subsequent release of the equity may undoubtedly 
be made to the mortgagee, but the transaction will be closely 
scrutinized to guard the debtor from oppression. The release, 
too, must be for a new and adequate consideration. 
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The deed from the complainant to the defendant and his ag1 ee- · 
ment back, must be regarded as parts of one and the same tran~ ac
tion. It distinctly and fully recognizes throughout the existenc of 
the mortgage. The notes secured by the mortgage are not sur n
dered. They may be still enforced if the mortgage is not s 
cient for their payment. The land stands as security for 
complainant's indebtedness. The contract acknowledges 
receipt of money on the day of its date as '' paid on said m 
gage." The defendant has made no advances to the complain nt. 
The only advance is that of interest on her indebtedness from ix 
per cent. to ten per cent. per annum accompanied by a reduct on 
of the time of redemption from three years to one year. he 
complainant is allowed to remain in possession for one year on 
the payment at the time and in one month what would be an 
ample annual rent for the premises. 

It matters little whether the original mortgage be regarded as 
subsisting or the deed of April 29th, 187 4, with the contr ct 
of that date be regarded as an equitable mortgage ; in eit er 
event, there is in equity a subsisting equity of redempti n_. 
Baxter v. Curtis, 39 Maine, 110; Peugh v. Davis, 96 U. S. 
Rep. S. C. 332; Hyndman v. Hyndman. 19 Vt. 9; Wyman v. 
Babcock, 2 Curtis, 386; Russell v. Soutltard, 12 How. (U. . ) 
154. 

3. This is not so much a bill to redeem a mortgage' as to 
enforce a trust. The complainant, as has been seen, has an equ ty 
of redemption, whether the mortgage be regarded as legal or 
equitable. The defendant having conveyed an indefeasible ti le 
to a bona fide purchaser, she cannot as against such purclrn er 
red_eem the premises. In such case the equity of redempti n 
having been destroyed by the defendant a court of equity ,, ill -
treat him as a constructive trustee for the balance in his han s, 
after deducting from the price for which the land was sold, t e 
amount for which the defendant held it as security. Wyman v. 
Babcock, 2 Curtis, 386. 

4. It appears that the complainant neglecting to make t e 
payment required by the defendant's argument of April 29, 187 4, 
the defendant commenced in the municipal court of the city of 

• 
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Bangor, the process of forcible entry and detainer against the 
complainant and one Gilman Cram, that on its entry in court, 
the defendants therein filed a statement of title in themselves, 
that thereupon the case was carried to the Supreme Judicial 
Court, the statutory recognizances having been given, that at the 
April term 187 5, of that court, the defendants were defaulted 
and that judgment was rendered for the complainant in the same, 
"for his title and possession of and in the premises" and for 
damages and costs. 

The ground is taken that this judgment is a bar to the com
plainant's bill by way of estoppel. 

It has been repeatedly determined that this process cannot be 
maintained by a mortgagee against a mortgagor. Olernent v. 
Bennett, 70 Maine, 207; Reed v. Elwell, 46 Maine, 270; Boyle 
v. Boyle, 121 Mass. 85; Woodside v. Ridegway, 126 Mass. 292. 
Hence it is argued, that as there was a judgment against the 
complainant, that the relation of mortgagor and mortgagee did 
not exist. 

But the law is well settled that after a mortgagee has peace
ably entered and is in possession, if the mortgagor or any one 
else should undertake to enter upon him this process may be 
maintained against him .. It is to be assumed that every point 
essential to the judgment was established, and consequently that 
it was shown that the defendant had entered under his mortgage 
and was in possession when the complainant and Cram entered 
forcibly upon him and withheld the premises. Indeed the defend
ants in that procedure by their default admitted the complainant;s 
legal right to judgment. To give effect to the point taken by 
the defendant's counsel, we must assume and without proof, that 
the judgment was erroneously entered and that too when the 
result will be to defeat an equity of redemption. 

Let a decree be entered that the complainant was the owner of 
the equity of redemption of the premises in controversy, that 
the absolute sale and conveyance of the same to a bona fide 
purchaser without notice was a constructive fraud upon the rights 
of the complainant, that thereupon she became entitled to an 
account of ,the sale of said land and of the rents and profits, if 
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any ; and after deducting the amount for principal and inte est 
and taxes and interest thereon and any reasonable expenditu es, 
to the payment of the balance, and let the cause be referred 
master to state the necessary accounts. 

WALTON, BARROWS, DANFORTH, VIRGIN and LIBBEY, J .. , 
concurred. 

JOHN R. STUDLEY vs. RoBERT GEYER and another. 

Knox. Opinion June 2, 1881. 

Guide posts. R. S., c. 18, § 7 8. Liability of mnnicipal officers. 

The municipal officers of a town are not liable in an action under R. S., c. 8, § 
78, for unreasonably neglecting to cause a guide post to be erected, wh n it 
appears that the town has not raised any money for that purpose. 

ON EXCEPTIONS. 

Case against the selectmen of the town of Friendship for 
unreasonably neglecting to erect guide posts. 

Plea, general issue, with brief statement that the town ne er 
raised any money for the purpose and never passed any vot to 
erect guide boards. 

At the trial the court instructed the jury to return 
for the defendants and plaintiff alleged exceptions. 

The facts appear in the opinion. 
The town records disclosed the following vote : 
~~Voted to raise two hundred and fifty dollars for town charg s." 

0. E. Littlefield, for the plaintiff. 

By sections 77 and 78, c. 18, R. S., it was clearly the intent on 
of the legislature to give two concurrent remedies in case o a 
neglect to erect guide posts. One against the town and ne 
against the municipal officers. In construing statutes reg rd 
must be had to the mischief intended to be remedied. Wins ow 
v. Kimball, 25 Maine, 493. 

True, no money was raised specifically for the purpose of 
erecting guide posts, but the selectmen were not without fun s, 

I 
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which could be used for that purpose, for two hundred and fifty 
dollars were raised as a contingent fund. 

A. P. Gould, for the defendants, cited: Harlow v. Young, 
37 Maine, 88; Oo1nins v. Eddington, 64 Maine, 65. 

APPLETON, C. J. This is an action of the case against the 
selectmen of the town of Friendship for neglecting to erect guide 
posts as provided by law. 

By R. S., c. 18, § 77, towns are required to ''erect and main
tain guide posts at all crossings of highways, and where one 
highway enters another," . . and "for any neglect herein, towns 
shall be subject to indictment and fine not exceeding fifty dollars." 

The town has never voted to erect guide posts or to raise 
money for that purpose, nor has it instructed its selectmen to 
erect them. 

By § 78, "if the municipal officers of any town unreasonably 
neglect to cause a guide post to be erected in their town as 
provided by law, they shall forfeit and pay five dollars for each 
month's neglect," &c. 

The duty to erect and maintain guide posts devolves primarily 
on the town. The liability of its officers arises only upon and 
after their own neglect. But the municipal officers of a town are 
not required to furnish funds for the performance of any duty 
imposed 0~1 the town. 

If they did, it would seem they could not recover these advances 
of the town. Omnins v. Eddington, 64 Maine, 65. The town 
must raise the needed funds. It has not been done, and the 
defendants have been guilty of no neglect whatever. 

Exceptions over1·uled. 

WALTON, BARROWS, DANFORTH, PETERS and LIBBEY, JJ., 
concurred. 
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ISAIAH F. Mc CLINCH in equity V8. IRA D. STURGIS and o hers. 

Kennebec. Opinion June 4, 1881. 

Corporations. Charter. Presurnption. 

The provision of a state constitution, that, when a bill is presented for an act 
of incorporation, it shall be continued till another election of members of 
the assembly shall have taken place, and public notice of the pendency thereof 
is given, is directory to the assembly, and, in the absence of any clause for~ 
bidding the enactment without observing the directions, does not affect the 
corporators, unless the state itself intervenes. 

In the granting of a charter by a state legislature, the presumption is, that all 
the requirements of law, preliminary in their character, have been complied 
with, when there is no evidence to the contrary. 

The organization of a corporation is not defective because a notice of the first 
meeting is not served upon each corporator in accordance with the law of 
the state, when it appears that the powers conferred by the charter have been 
assumed by the persons by whom it was intended they should be enjoyed. 

BILL IN EQUITY, heard on bill, answers and proof. 

This was a bill in equity in which the plaintiff alleges, that in 
18(55, he entered into an association with the defendants for the 
purpose of working mines in Idaho ; that they each agreed to 
contribute different sums, named, and to divide the profits and 
losses in proportion to such contributions. That the defendants 
have, none of them, fully paid the sums which they severally 
agreed to contribute and pay ; that the plaintiff has paid by labor 
and expenditures in behalf of the association, a sum amounting 
to twenty-two hundred and ninety-eight dollars and ninety-two 
cents, in excess of the sum which he agreed to contribute and 
pay, and he asks for a settlement of the affairs of the as~ociation, 
and that the defendants be required to pay in such sums as such 
settlement may indicate, the amount of his bill. 

The answers generally admit that a voluntary association was 
thus formed for the purposes stated, but set forth that it was 
merged into a corporation, and that plaintiff's contract was with 
that corporation. That the plaintiff recognized the corporation 
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by participating in its meetings, taking and holding its stock, and 
suing it in a suit at law for the sums stated in the bill. 

The following papers appear in the case. 

(Agreement.) 

'' Memorandum of an agreement this day made between ,villiam 
T. Libby of Vassalborough, Maine, on the first part, and Samuel 
Cony of Augusta, in said State, and Albert Dailey of Providence, 
Rhode Island, on the second part, witnesseth: 

''That the said Libby, having secured in Centreville Precinct, 
Boisse county, in the territory of Idaho, upon a sBver and gold 
lode, two contiguous miners' claims, two hundred feet in length 
each, one by the right of discovery and one by that of location, 
and having staked them out ·and had them recorded according to 
the laws of said territory so as to secure the right thereto, for a 
valuable consideration to him paid, hereby contracts and binds 
himself and his legal representatives to convey said claims and 
the rights and interest secured therein and thereby to the said 
Cony and Dailey, to be held by them in trust for the use and 
benefit of the persons and stockholders, and in the proportions 
hereinafter appearing. 

~'When an act of incorporation shall be obtained, and an organi
zation of said parties as stockl~olders under it shall he effected, 
then said trustees shall convey to said corporation ( now proposed 
to be called the 'Northern :Mining Company') all the right, claim 
and interest they shall have acquired to said mining claims and to 
any and all other property connected with or purchased for the 
expedition being fitted out to work said claims, to said corpora
tion when organized as aforesaid. And said corporation shall 
then divide its capital stock into three hundred shares of the par 
value of one hundred dollars each, nnd shall issue its certificates 
of stock to said parties, stockholders, in the proportions sub
scribed and paid for by them, respectively, to wit: 

"Albert Dailey, $3,000; vVm. B. Pearce, $2,000; Caleb Sea
grave, $2,500; Benj. F. Almy, $2,500; Samuel Cony, $2,000; 
Henry R. Smith, $2,000; Joseph J. Eveleth, $1,000; Ira D. 
Sturgis, $3,000; [Isaiah] Frank McClinch, $1,000; George B. 

VOL. LXXII. 19 
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McCiinch, $1,000; Henry S. Osgood, $1,000; Jos. H. Manley, 
$1,000; Dan'lA.Cony, $1,000; William T. Libby, $7,000; 
Total, $30,000.00." 

* * * * * * 
Dated March 29, 18G5. 

(Charter.) 

'' State of Rhode Island, &c. In General Assembly, May ses
sion, A. D. 1865. An act to incorporate the Northern Mining 
Company. It is enacted by the general assembly, as follows : 

,i Sec. 1. Albert Dailey, vVilliam B. Pearce, Caleb Seagrave, 
Benjamin F. Almy, Ira D. Sturgis, J. J. Eveleth, William T. 
Libby, their associates, successors and assigns, are hereby con
stituted and created a body politic and corporate, with perpetual 
succession, by the name of the 'Northern Mining Company,' for 
the purpose of mining, holding and trading in minerals and coal, 
in any lands which they may at any time own in fee simple, or 
possess by lease, or which they may acquire the right to use for 
mining purposes, and for the transaction of all other business 
connected therewith or incidental thereto; to make, have, and 
use a common seal, and the same to break, alter, and renew at 
pleasure; with all the powers and privileges, and subject to all 
the duties and liabilities set forth in c. 125 and 128, of the R. S., 
and of any acts ·in amendment thereof or in addition thereto. 

"Sec. 2. The capital stock of said corporation shall consist of 
three hundred shares, of the par value of one hundred dollars 
each. Said shares shall be deemed personal estate, and shall be 
issued, signed and transferred in 1;uch manner as the by-laws of 
said corporation shall provide. The stock or shares of each and 
every stockholder, shall be pledged and held liable for all debts 
and demands due and owing f1\om him to said corporation, whether 
the same be overdue or due at a day future, and whether the 
same shall arise from installnients, assessments, or from any other 
contract origina}ly made with said corporation or its agents ; and 
said stock or shares may be sold for the payment of such debts 
and demands in such manner as the by-laws of the corporation 
mi:i,y prescribe ; and in case the proceeds of such sale shall be 
insufficient to pay and discharge said debts or demands, with in-
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cidental expenses of sale, the corporation may have their action 
against the debtor for the balance due. 

'' Sec. 3. There shall be an annual meeting of the stockholders, 
holden at the city of Providence, at such time as the by-laws 
shall prescribe, for the choice of officers and for the transaction 
of such other business as may come before them ; but the validity 
of this act shall not be impaired by the failure to hold such annual 
meeting, but the business of such meeting may be transacted at 
any legal meeting of the corporation held thereafter. 

"Sec. 4. Said corporation shall have a oounting room and place 
of business in the city of Providence, and in all proceedings in 
law or equity in which said corporation shall be a party the leav
ing an attested copy of the writ, summons or other process, with 
the clerk, agent or treasurer of said corporation, or at such place 
of business shall be of sufficient service thereof. 

"I certify the foregoing to be a true copy of 'an act to incor
porate the Northern Mining Company,' passed by the general 
assembly of the state of Rhode Island, June 8, 1865. 

'' In testimony whereof I have hereunto set my hand and affixed 
the seal of the State aforesaid, this thirteenth day of January,. 
A. D. 1879. 

[L. S,] JOSHUA JVI. ADDEMAN, 

Secretary of State."' 
(Record of organization.) 

'' Office of Albert Dailey & Co. in the city of Providence, July 
28, 1865. 
%·- "Pursuant to the follo-wing notice delivered to such corporati'on , .. 
seven days prior to this date, viz: 

''Providence, July, 1865. Dear Sir: The first meeting of the· 
corporators named in the act of incorporation of the 'Northern. 
Mining Company,' for the purpose of accepting the charter, 
electing associates, preparing by-laws, electing officers and any 
other business that may be proper and necessary to transact, ·will 
be held at the counting room of Messrs. Albert Dailey & Com
pany, number 166 Dyer street, in the city of Providence, and 
State of Rhode Island, on July the 28, at ten o'clock, A. M. 

Very truly yours, etc. 
(Signed.) ALBERT DAILEY. 

One of the corpora tors named in the charter.,,. 
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''The following corporators being assembled, Ira D. Sturgis, 
Samuel Thurbur, Albert Dailey, and William B. Pearce, the 
meeting was called to order by Albert Dailey, and thereupon Ira 
D. Sturgis was elected chairman of the meeting and Albert Dai
ley, secretary, who was duly sworn: 
/ "Motion. Upon motion of W. B. Pearce, the act of incorpo
ration of the 'Northern Mining Company' passed at the June ses
sion of the general assembly was unanimously accepted. 

"Motion. Upon motion of Samuel Thurbur the following par
ties were unanimously elected associates of the corporators, viz : 
Samuel Cony, D. A. Cony, H. R. Smith,!. F. McClinch, George 
McClinch, H. S. Osgood, J. H. Manley, Samuel Turbur, J. M. 
Haynes and Jas. vV. Bradbury. 

'' 1-Vlotion. Albert Dailey presented a draft of by-laws, and 
moved their adoption as the by-laws of the company. Where
upon they were taken up and read by article, and unanimously 

. adopted, as follmvs: 

* * * * * * * 
"Vote. It was then voted, upon motion of Albert Dailey, to 

proceed to the election of officers by viva voce vote, whereupon 
the following persons were elected to constitute a board of direct
ors, viz: Samuel Cony, Ira D. Stp.rgis, Albert Dailey, Caleb 
Seagrave. Elected unanimously. 

'' Samuel Cony was elected president, J. J. Eveleth was elected 
1treasurer and secretary, and vV. T. Libby was elected general 
: agent at Idaho. 

Attest: ALBERT DAILEY, Secretary." 

(Record of action 1JfcClinch v. Northern Mining Company.) 

" State of Maine. Kennebec ss. At the Supreme J udieial 
' Court begun and holden at Augusta, within and for the county 
of Kennebec, on the first Tuesday of August, being the fourth 

. day of said month, anno domini, 187 4. 

"By the Hon. CHARLES DANFORTH, one of the justices of said 
·Court. 

"268. Isaiah F. McGlinch, of Hallowell, in said county, 
plaintiff, v. The Northem Mining Gmnpany, a corporation duly 
,established by law, having their office in said Augusta, defendant : 
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In a plea of the case as per writ on file, dated June 25, 1872. 
Date of service, July 1, 18 7 2. To the damage of the said plaintiff 
( as he says) the sum of four thousand dollars. 

'' This action was commenced for and entered at the August 
term of this court, in this county, A. D. 1872, when and where 
the defendant appeared by his attorney. Thence the action was 
continued from term to term, to the March term, 1874, when and 
where the defendant although solemnly called, etc. did not appear, 
but made default. Thence the action was continued for judg
ment ( as per agreement on file) to this term. 

"It is therefore considered by the court here, that said.plaintiff 
recover against the said defendant the sum of two thousand ninety 
dollars and twenty-one cents damages, and cost of suit taxed at 
$28.15. 

"Execution issued Dec. 9, 1874. 
Attest: vVM. M. STRATTON, Clerk." 

(' Supreme Judicial Court, Kennebec county, March term, 187 4. 

I. F. McClinch v. Nortlusrn Mining Company. 

Plaintiff's account in writ, Dr. $3,114.74 

Cr. 1st assessment omitted, 

Add for interest, 

Cr. $1,425.50 

$1,689.24 
250.00 

$1,439.24 
600.00 

$2,039.24 

''It is agreed as follows: Defendants to be defaulted, and case 
continued for judgment. Judgment for $2,03H, of which suit 
the defendants agree to pay the plaintiff $1,200 and interest from 
this date ; · and the balance of the judgment is to stand to protect 
the plaintiff by offset or otherwise against any further assessments 
besides the two that are credited on his account and is not to be· 
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otherwise enforced against the company or its members. Any 
other assessments may be credited and allowed thereon. 

'' A. LIBBEY for plaintiff. 

BRADBURY & BRADBURY for defendant. 

1st assessment, 
2d as1,essment, 

Daniel G. Robinson, for the plaintiff. 

$250.00. 
$333.33." 

1. The defendants failed to incorporate themselves by non
compliance with laws. Const. R. I. § 17, Art. 4; An. & A. on 
Corporations, 454; Laws of R. I. 1857, c. 2, § 8; c. 125, § 3; 
c. 128; Public Laws of R. I. 1863, c. 4 7 5, § 1; c. 485, § 1; c. 
50,!. 

And because the required notice was not delivered to corpora tors. 
And because Thurbur, who was not a corporator, was allowed to 
act at the meeting. They are liable therefore as individuals ; 
and whether incorporated or not, thus liable for what occurred 
before. 

II. The alleged suits against tho supposed corporation are not 
pleaded as an estoppel. They do not estop. It does not appear 
that the plaintiff intended to levy suit against the persons named 
as defendants. Some of the parties plead the statute of limita
tions, but plaintiff did not voluntarily lie by until his claim was 

. stale. 
In equity the statute is not to be applied in a way to promote 

injustice. Story's Com. § § 1521, 1522, 1524; Angell on 
Limitations, § 30; Lawrence v. Rakes, 61 Maine, 38; Robinson 
v. Robinson, not reported. 

These are familiar doctrines supported by all the authorities. 

J. W. Bradbury for himself, and H. W. Bradbury, admin
: istrator, defendants. 

J. Baker for Osgood, Manley and Cony, defendants, and 
W. P. Wltitelwuse for Sturgis, Haynes and Thurbur, defend

:ants, cited: Law1·ence v. Rakes, 61 Maine, 42; Denny v. Gilrnan, 
26 Maine, 154; Prop. Bap. M. H. v. Webb, 66 Maine, 398 ; 
Reed v. Canal Go. 65 Maine, 132; Chaffin v. Ournrnings, 37 
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Maine, 83; Hersey v. Veazie, 24 Maine, 9; K. & P.R. R. 
Co. v. P. & K. R. R. Oo. 54 Maine, 180; Field on Corp. § § 
483, 493,407, 125, 55, 385, 386, 452, 455-457; Ang. & Ames 
on Corp.§§ 774,777, 312, 599-603; Burr v. Wilcox, 6 Bosw. 
198; Smith v. Poor, 40 Maine, 422; Vose v. Grant, 15 Mass. 
505; Lynian v. Bonney, 101 Mass. 562; Savage v. Ball, 17 
N. J. Eq. 142 1; Wood v. Dun'inier, 3 Mason's C. C. 308; Ire
land v. Timipilce Oo. 19 Ohio St. 369; R. S., of R. I. c. 125, 
§ § 3, 14; c. 2, § 8; Const. R. I. Art. 1v, § 17; Boom Go. v. 
Lamson, 16 Maine, 224; Glass Oo. v. Dewey, 16 Mass. 94. 

VIRGIN, J. The plaintiff contends that the defendants failed 
to incorporate themselves in accordance with the constitution and 
laws of Rhode Island, whence the charter emanated. 

There is no doubt but that an act to incorporate the ' 1 Northern 
Mining Company'' was passed by the general assembly of Rhode 
Island, June 8, 1865. This fact is proved by a copy thereof, 
attested by the secretary of the State. The act itself contains no 
conditions. Reference is made in the report of the plaintiff's printed 
evidence to sundry provisions in the constitution and laws of 
Rhode Island, but none of them are contained in the report. 

But assuming that the constitution does provide that when any 
bill is presented for an act of incorporation like the one in ques
tion, it shall be continued till another election of members of 
the assembly shall have taken place and public notice of the 
pendency thereof given, it does not necessarily follow that the 
organization under the charter is not ns to all practical purposes 
valid. The provision is directory to the assembly, and in the 
absence of any clause forbidding the enactment, does not affect 
the corporators unless the State itself intervenes. fVltitney v. 
Wyman, 101 U. S. 392, 397. The State may waive conditions, 
and so long as the State raises no objection, it is immaterial to 
other parties whether it is a corporation de facto or de Jure. Ibid. 

It is further urged that public lmvs, R. I. 1857, c. 2, § 8 
require a certain published notice in a newspaper, printed where 
the corporation is to be located, and at a time therein specified. 
The answer is that this provision, being a mere act of the assembly, 
cannot bind any subsequent session thereof; for the power which 
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prescribes the formalities to be observed h1 order to create a 
corporation, is able to <lispense with them. Black Riv. R. R. 
Co. v. Barnard, 31 Barb. (N. Y.) 258. :Moreover there is no 
evidence in this case that all these provisions have not literally 
been complied with. On the contrary, being preliminary in 
their character the presumption is that they were. Narragansett 
Bank v. Atlantic Silk Co. 3 Met. 287; Penobscot Boorn C01p. 
v. Larnson, 16 Maine, 224, 230. At any rate we cannot pre
sume that the general assembly and governor acted in contravention 
of the constitution and laws of the State. 

It is also urged that the public laws of 1863, R. I., c. 4 7 5,. 
prohibits this charter!! taking effect until the persons therein incor
porated shall have paid to the general treasurer the sum of $100." 
This, however, is a matter between the State of Rhode Island 
and the corporators. ,vhethcr the sum was paid or not the case 
does not disclose. The presumption is that it was. :Moreover 
we have the high authority of the Supreme Court of that State, 
for declaring that the statute last named was repealed by Gen. 
Stat. R. I. c. 2Gl, § 12; and that the charter, although enacted 
while the repealed statute was in force, is not for that reason 
invalid. IIuglwsdale JJfanj Co. v. Vcmner, 12 R. I. 491. 

It is further contended that the proper notice for the first meet
ing of the corporators was not served upon !~ each corporator" as 
is required by stat. R. I. c. 125, § 3. 1Vhether there is such a 
statute, does not appear. But assuming there is, the organiza
tion is not defective for that reason. Newcornb v. Reed, 12 
Allen, 364; Walworth v. Brackett, 98 Mass. 98, 100; Ossipee 
H. & W. J.lfa11f. Co. v. Canny, 54: N. H. 295-312, and cases. 
there cited. 

It appears by the record of that meeting that it was held at 
the !~ office of Albert Dailey & Co. in the city of Providence, 
July 28, 1865_." The notice is formally recorded. No objection 
is made to its form. It is addressed !!Dear Sir." The record 
recites ( as printed) : !~ Pursuant to the following notice delivered 
to ! such corporation,' seven days prior to this date, viz." etc. 
Now it is evident that the words !! such corporation" are a mis
print, for !! each corporator'' or that the person who wrote them 
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into the record from the minutes of the secretary made the 
error. But assuming the record as printed is according to the 
fact, and still the authorities last cited uphold the organization as 
against this objection. ''There is no question," says HOAR, J. in 
Newcomb v. Reed, supra, '' that the corporate powers which it 
( charter) conferred were assumed by the persons by whom it 
was intended they should be enjoyed, so far as they chose to 
avail themselves of them. The organization was not strictly 
regular, but can hardly be considered even as defective. 
'' It (statute) is directory merely, and only designed to secure 
the rights conferred by the charter to those to whom it was 
granted, among themselves, by providing an orderly method 
of organization. . The evidence was ample to show that 
the persons named in the act of incorporation with their asso
ciates, or at least all of them who desired to do so, have accepted 
the act, organized under it, issued stock, elected officers who 
have acted and served in that capacity, carried on business, 
contracted debts, ai1d exercised all the functions of corporate 
existence. It is therefore too late to deny that the corporation 
never had a legal existence." 

Say the court in Ossipee I£. & W. 1Warif. Co. v. Canny, 
supra, "If neither the grantors of the charter ( i. e. the State), 
nor any of the grantees complained of the defect in the prelim
inary notice, it would seem that the objection could not be subse
quently raised by this defendant who has taken stock in the 
corporation thereby recognizing the corporate existence and 
manifesting the purpose to participate in the profits thereof." 
See also Whitney v. Wyman, 101 U. S. 392, 397 and cases 
cited. 

These cases are applicable to the case at bar. To be sure the 
plaintiff was not one of the corporators, but he was elected an 
associate at the first meeting, was present when the articles of 
association were drawn, must have known their contents and that 
they were but preliminary to an act of incorporation. And after 
his return and he had learned all the facts, he sued the "Northern 
Mining Co." alleging in his writ that it was a "corporation duly 
established by law, having its office in Augusta," recovered judg-
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ment and made a valid contract in relation thereto upon the 
docket. 

"\Ve fail to perceive how he can now expect to es~ablish the 
non-existence of the corporation. If the corporation is estab
lished this bill cannot be sustained. Whether he might maintain 
a creditor's bill and secure his claim against such of the stock
holders as have not paid for their stock, if there be any such, 
we have no occasion to inquire under this bill. 

Bill dismissed with costs. 

APPLETON, C. J., ,VALTON, PETERS and SYMONDS, JJ., 
concurred. LIBBEY, ,T., did not sit. 

CLARISSA B. ABBOTT 

1)8. 

OscAR HOLWAY, administrator on the estate of JAMES ABBOTT. 

Kennebec. Opinion June 4, 1881. 

Deed. Feoffrnent in futnro. Devise. Estate in rernainclcr. lf'aste. 

Where a cleed contains a provision that it is not to take effect ancl operate as a 
conveyance until the grantor's decease, and not then if the grantee cloes not 
survive him, but if the grantee do survive, it is to convey the premises in 
fee simple, with words appropriate and consistent with this provision in the 
habendurn and covenants, it will be upheld as creating a fcoffment to com
mence in futuro, and will give the estate in fee simple to the grantee on the 
happening of the contingency named, the execution and record of the deed 
operating in the same manner as a livery of seizin at the grantor's decease. 

Such a deed is something more than a devise in a will, it conveys to the 
grantee a contingent right which unlike the interest of a devisee in the 
lifetime of the testator, cannot be taken from him. 

Such a deed negatives the idea of an estate in remainder for the benefit of the 
grantee and a reservation of a life-estate to the grantor, and the grantee takes 
no such interest in the premises during the lifetime of the grantor as will 
enable him to maintain an action on the case in the nature of waste against 
the administrator of the grantor for acts done by him in his lifetime after 
making the deed. 

ON REPORT. 

This is an action on the case for waste. The writ is dated 
September 28th, 1878. 

' 
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The plea is the general issue and brief statement denying the 
plaintiff's title and claim. 

At the trial it was admitted that James Abbott was, on the 
30th of April, 1872, and long had been, the husband of the 
plaintiff; that he died May 5th, 187 5 ; that the defendant is the 
administrator on his estate; that he owned, on the 30th of April, 
1872, and long had owned, the premises described in the writ, a 
valuable farm in Pittston, upon which was a large timber and 
wood lot; that he continued to live on the farm with his. 
wife managing and taking the crops thereof until his death, she 
now surviving him; that in the winter and spring of 1875, with
out the consent and against the remonstrance of the plaintiff, he 
caused-to be cut and hauled to market, a quantity of mill logs, 
cut for that purpose, and not for fencing or repairs. 

Since Abbott's death, his administrator has sold the lumber 
made from the·logs and received the money therefor. 

The plaintiff put in evidence the deed from James Abbott 
to her, dated April 30th, 18 7 2, embracing the premises described 
in the writ and upon which the alleged waste was committed, and 
proved its execution and delivery on the day of its date, and its 
record in the Kennebec registry on the same day by plaintiff's 
procurement. It is made part of the case. 

(Deed.) 

''Know all men by these presents, that I, James Abbott of 
Gardiner in the county of Kennebec, in consideration of one 
dollar paid by my wife Clarissa B. Abbott, and for the purpose 
of providing and securing to my said wife a comfortable support 
in the event of my decease during her life, the receipt whereof 
I do hereby acknowledge, do hereby give, grant, bargain, sell 
and convey, unto the said Clarissa B. Abbott of said Pittston, 
her heirs and assigns forever a certain lot of land situate in said 
Pittston and bounded 

"This deed is not to take effect and operate as a conveyance 
until my decease, and in case I shall survive my said wife, this 
deed is not to be operative as a conveyance, it being the sole 
purpose and object of this deed to make a provision for the sup
port of my said wife if she shall survive me, and if she shall 
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survive me then and in that event only this deed shall be 
operative to convey to my said wife said premises in fee simple. 
Neither I, the grantor, nor the said Clarissa B. Abbott, the 
grantee, shall convey the above premises while we both live with
out our mutual consent. If I, the grantor, shall abandon or 
desert my said wife then she shall have the sole use and income 
and control of said premises during her life. 

HTo have and to hold the aforegranted and bargained premises, 
.with all the privileges and appurtenances thereof to the said 
Clarissa B. if she shall survive me, her heirs and assigns, to their 
use and behoof forever. And I do covenant with the said 
Clarissa B. her heirs and assigns, that I am lawfully seized in 
fee of the premises ; that they are free of all incumbrances ; that 
I have good right to sell and convey the same to the said Clarissa 
B. if she sha11 outlive me, to hold as aforesaid at my decease. 
And that I and my heirs shall and will warrant and defend the 
same to the said Clarissa B. if she shall survive me, and her 
heirs and assigns forever, against the lawful claims and demands 
of all persons. 

''In witness whereof, I, the said James Abbott, have hereunto 
set my hand and seal, this thirtieth day of April in the year of 
our Lord one thousand eight hundred and seventy-two. 

JAMES ABBOTT. [ Seal. J" 
Signed, sealed and delivered in presence of 

N. M. WHITMORE, 
L. CLAY." 

Duly acknowledged and recorded. 

A. P. Gould, for the plaintiff. 

The deed from James Abbott to Clarissa B. Abbott, conveyed 
a freehold to take effect in futuro and was a valid conveyance. 
JVynian v. Brown, 50 Maine, 139; Jordan v. Stevens, 51 

Maine, 78; Drown v. Smith, 52 Maine, 141. 
The deed seems to have a double intention ; first, to make 

provision for her if she should survive him. ; and second, that 
she should also have and possess the estate during his life if he 
deserted her. 
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Waste of the estate by the grantor, after the execution of such 
a deed, is a palpable fraud upon the settlement ; and even where 
the statute would not permit an action of law to recover damages 
for such waste ( as our statute does) they might be recovered in 
a court of equity. Powlett v. Dutchess of Bolton, 3 Ves. Jr. 
374; Greenl. Cruise, 130; Ki'ng v. Sharp, 6 Humph. 55; 
Marquis of Landsdowne v. Marchioness of Landsdowne, l 
Mad. 140, [116]. See note (2) to case Lee v. Alston, l Ves. 
Jr. 82. See also notes to Pigott v. Bullock, l Ves. Jr. 483, 
484. 

But we do not have to resort to equity. -we are entitled to 
maintain this action by R. S., c. 95, § § 3, 4. 

All that Hunt v. Hall, 37 Maine, 363, decides is that a contin
gent remainder-man cannot maintain an action of waste, under 
the statute while the contingency exists. But when the title 
becomes absolute, may he not then maintain ·waste against the 
tenant for life? Judge Jackson seems to intimate that he can. 
Jackson on Real Actions, 329; see also Greene v. Cole, 2 
Saunders, 252. 

Counsel further cited: Foster v. JJfansfield, 3 Met. 412; 
Hatch v. Hatch, 9 Mass. 307; 2 vVash. R. P. 612, (2d ed.) 
Jackson v. Dunsbach, l Johns. Cas. 96; R/clwrdson v. York, 
14 Maine, 216; Gook v. JlJ.ason, 4 Mason, 488. 

J W Bradbury, for the defendant. 

Nothing passed by the deed from Abbott to his wife. It did 
not convey a contingent remainder. It might never take effect, 
there was no certainty that it ever would. Abbott retained the 
fee in himself. He did not part with the title. The plaintiff 
derived no estate that she could convey. An estate is vested when 
there is an immediate fixed right to a present or future enjoy
ment. Fearne on Rem. 1, c. 8. 

The estate remained to Abbott. He had the present enjoy
ment and it might descend to his heirs. 

The learned counsel has been able to refer to no case in this 
country where a deed has been sustained when by its terms the 
title might forever remain in the grantor and his heirs. The 
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case of Powell v. The Duchess of Bolton does not bear upon 
this question. 

A contingent remainder is a possible remnant of an estate that 
passes from the grantor at the time he conveys the rest of the 
estate. 1 Ins. 143; 1 Fearne on Rem. § 7 4 7. 

The instrument is a mere executory agreement - a promise by 
Abbott to make a title after he should die. It is an attempt to 
make an executory devise in a manner not authorized by law, 
and against sound principles of public policy. If sustained as a 
conveyance it would amount in effect to a partial repeal of the 
statute of wills. 

BARROWS, J. The plaintiff's right to maintain this action 
must depend ultimately upon the construction to be given to the 
deed or instrument under which she claims title, and upon the 
force and effect of the terms used therein to define the interest 
which she acquired hy virtue thereof. 

Our statutes (R. S., c. 73, § 1,) provide that ,i a person own
ing real estate and having a right of entry into it, whether 
seized of it or not, may convey it, or all his interest in it, 
by a deed to be acknowledged and recorded as hereinafter 
provided." Detailed regulations as to the mode of execution 
and as to the force and effect of conveyances thus made 
and recorded, follow this general provision in some thirty 
sections, more or less. Can it be doubted that under such 
statutes the owner of real estate can convey in the manner 
pres.cribed, such part or portion of his estate as he and his 
grantee may agree, subject only to those restrictions which the 
law imposes as required by public policy, but relieved from the 
technical doctrines which arose out of ancient feudal tenures, and 
all the restrictive effect which they had upon t1lienations. vYhy 
prevent the owner in fee simple from agreeing with his grantee 
( and setting forth that agreement in his conveyance) as to the 
time when, and the conditions upon which, the instrument shall 
be operative to transfer the estate from one to the other? 

In substance our law now says to a party having such an 
interest in real estate as is mentioned in R. S., c. 73, you may 
convey that interest or any part thereof in the manner herein 
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prescribed with such limitations as you see fit, provided you 
violate no rule of public policy, and place what you do on record 
so that all may see how the ownership stands. 

In the discussion of the effect of the statute of uses and of our 
own statutes regulating conveyances of real estate in Wyman 
v. Brown, 50 Maine, 139, (a leading case upon the validity of 
conveyances under which the grantee's right of possesssion was 
to accrue not upon delivery of the deed but at some future day), 
WALTON, J. remarks : ~i vV e are also of opinion that effect may 
be given to such deeds by force of our own statutes, independ
ently of the statute of uses. Our deeds are not framed to 
convey a use merely, relying upon the statute to annex the legal 
title to the use. They purport to convey the land itself, and 
being duly acknowledged and recorded, as our statutes require, 
operate more like feoffments than like conveyances under the 
statute of uses." In this connection he quotes Oliver's Convey
ancing, touching the operation and properties of our common 
warranty deed to the effect that in the transfer authorized by the 
statute in this mode, ii the land itself is conveyed as in a feoffment 
except that livery of seizin is dispensed with upon complying 
with the requisitions of the statute, acknowledging and recording, 
substituted instead of it." 

And he concludes that deeds executed in accordance with the 
provisions of our statutes and deriving their validity therefrom 
may be upheld thereby, as well as under the statute of uses, 
notwithstanding they purport to convey freeholds to commence 
at a future day. 

In other words the mere technicalities of ancient law are dis
pensed with upon compliance with statute requirements. The 
acknowledgment and recording are accepted in place of livery 
of seizin, and it is competent to fix such time in the future as the 
parties, may agree upon as the time when the estate of the grantee 
shall commence. No more necessity for limiting one estate upon 
another, or for having an estate ( of some sort) pass immediately 
to the grantee in opposition to the expressed intention of the 
parties. 

The feoffment is to be regarded as taking place, and the liyery 
of seizin as occurring at the time fixed in the instrument, and the 
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acknowledgment and recording are to be considered as giving 
the necessary publicity which was sought in the ancient ceremony. 
The questions, did anything pass by the conveyance, if so, what, 
and when, are -to be determined by a fair construction of the 
language used, without reference to obsolete technicalities. The 
instrument will be upheld according to its terms, if those terms 
are definite and intelligihlc, and not in contravention of the 
requirements of sound public policy. 

The defendant, while he does not controvert the doctrine of 
Wynian v. Brown, insists that nothing passed by the deed of 
James Abbott to his wife, because according to its terms it vnts 
left uncertain whether the instrument would ever take effect as a 
conveyance, that not even a contingent remainder which the 
plaintiff claims, passed when the deed was made and delivered, 
that it amountB at most, to a mere executory agreement, and any 
recognition of its validity is contrary to puhlic policy, because it 
is an attempt to evade the statutes regulating the making and 
execution of wills. But the instrument was duly executed by 
the defendant's testator, a man capable of contracting, and hav
ing an absolute power of disposition over his homestead farm, 
subject only to the rights of his existing creditors. It was duly 
recorded so that all the world might know what dispositi01, he 
had made of a certain interest in it, and what was left in himself. 
If operative at all, it operated differently from a will. A will is 
ambulatory, revocable. ·whatever passed to the wife by this 
instrument bec~me irrevocably hers. 

vV e fail to perceive that any principle of public policy, or any .. 
thing in the statute of wills calls upon us to restrict the power of 
the owner of property unincumbered by debt, to make gifrs of 
the same, and to· qualify those gifts as he pleases, so far as the 
nature and extent of them are concerned. Public policy in this 
country has been supposed rather to favor the facilitation of 
transfers of title, and the alienation of estates, and the exercise 
of the most ample power over property by its owner that is con
sistent with good faith and fair dealing. The selfish principle 
may fairly be supposed to he, in all but exceptional cases, strong 
enough to prevent too lavish a distribution of a man's property by 
way of gift. 
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The learned counsel for defendant speaks of this instrument as 
t, an attempt to make an executory devise," '' a mode of devising 
real estate." It is something more and different, and if the doc
trine of Wynic-tn v. Brown is to be maintained, it gives to the 
grantee a contingent right in the property which ( unlike the 
interest of a devisee in the lifetime of the testator) cannot be 
taken from her, and may, upon the performance of the condition 
make her the owner of the premises in fee simple, according to 
its· terms. It is argued that if the court give effect to this mode 
of transmitting a title to real estate, it will lead to uncertainty as 
to the rights of the respective parties, and to litigation between 
the heirs of the grantor and grantee, that ' 1 it would tie up estates, 
embarrass titles, and impair the simplicity of our mode'3 of con
veyance," without producing any compensatory benefit. vVhy 
these results should follow ( when the validity and effect of such 
conveyances has once been determined) jn any greater measure 
than they are liable to follow any kind of fiunily settlement is not 
apparent. ,Vhat we do is precisely this. \Ve uphold a convey
ance in conformity with the .agreement of the parties therein 
expressed, that the title of the grantee shall accrue, not upon the 
delivery of the deed, but upon the happening of a certain event 
( the proof of which is commonly easy) at a future time specified 
in the recorded conveyance. "\Vhy should harm come of it any 
more than from a lease made to run from a future clay certain? 

In substance the grantor says to the grantee, I give you this 
conveyance made and executed in the manner prescribed by our 
statute, so that you may have an irrevocable assurance that if you 
outlive me the property therein described shall be yours in fee 
simple, from and after my decease, in like manner as if you took 
the same by livery of seizin on that day, under a feoffment from 
me, the statute provisions for a recorded deed dispensing with 
that ceremony. Doubtless this is all contrary to the ancient doc
trine, which is thus stated in Greenleaf's Cruise, vol. IV, p. *48: 
'

1 A feoffment cannot be made to commence in futuro, so that if 
a person makes a feoffment to commence on a future day, and 
delivers seizin immediately, the livery is void, and nothing more 

VOL. LXXII. 20 
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than an estate. at will passes to the feofee." What was the foun
dation of this doctrine? It is stated ibidem thus : "This doctrine 
is founded on two grounds ; first, because the object and design 
of livery of seizin would fail if it were allowed to pass an estate 
wh1ch was to commence in futuro; as it would, in that case, be 
no evidence of the change of possession ; secondly, the freehold 
would be in abeyance which is never allowed when it can be 
avoided." But, given the system of recorded conveyances for 
which our statutes provide, the ceremony of livery of seizin 
becomes of no importance as an evidence of the change of pos
session ; and we shall find our natural horror of a freehold in 
abeyance ( if it could be demonstrated that such a result would 
follow from allowing a freehold to take effect in futuro) greatly 
mitigated by the circumstance that here and now it is no longer 
necessary '' that the superior lord should know on whom to call 
for the military services due for the feud," and so, in any event, 
the defence of the commonwealth will not be weakened; and by 
the further circumstance that ''every stranger who claims a right 
to any particular lands, may know against whom he ought to 
bring his pnecipe for the recovery of them," by a simple inspec
tion of the public records, and proof of actual possession. 

The doctrine of Wyman v. Brown is a good illustration both 
of the maxim, cessante ratione, cessat etiam -lex, and of the 
changes wrought in the common law by statutory provisions. 

In Virginia the doctrine that a feoffment cannot be made to 
commence in futuro ·was long ago done away with by statute. 
Tate's Dig. p. 175. While it does not form part of the decision 
in Wyman v. Bmwn, this matter underwent a careful scrutiny, 
and, upon full consideration, the court agreed that our statute 
system of registered conveyances brought about the same result 
here. 

We are at liberty, then, to give to the language used by the 
grantor in a deed, its obvious meaning, without invalidating the 
deed, to say that it shall operate as the parties intended, and 
carry an estate to commence in futuro if they so agree, without 
the necessity of resorting to any subterfuges under which the 
estate thus created to commence in futuro may be recognized as 
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existing only by way of remainder or by virtue of some imputed 
covenant to stand seized. 

A single reading of this conveyance of James Abbott to his 
wife is sufficient to satisfy one that it was no part of the intention 
or expectation of either, that the wife acquired thereby any 
interest in the homestead farm during the life of the grantor 
except as expressly therein declared, to wit, a right to the '' use,. 
income and control of said premises during her life," in case the 
husband deserted her (which he did not do), and besides this, 
an irrevocable right to the same in fee simple, in case she 
survived her husband, her estate to commence at his decease. 

The language of. the deed differs widely from that of any of 
the conveyances which have been sustained as passing an estate 
in remainder to the grantee with a life-estate in the grantor 
reserved. If the object of the draftsman had been to exclude 
the idea that the conveyance should have any force until the time 
therein appointed, in other words, to have it take effect as a 
feo:ffment made at the time fixed in futuro, to convey, as of that 
date, an estate in fee simple and to have no other operation, it 
is difficult to see how he could have made that object plainer in 
words. 

"This deed is not to take effect and operate as a conveyance 
until my decease, and, in case I shall survive my said wife, this 
deed is not to be operative as a conveyance . . if she shall 
survive me, then, and in that event only, this deed shall be opera
tive to convey to my said wife said premises in fee siniple." Note
also the language of the habendurn and covenants. A conveyance 
thus framed cannot give the rights of a remainder-man presently 
to the grantee, nor so operate forthwith, as a conveyance as to 
convert the holding of the grantor from that time forward into a 
mere tenancy for life. 

Such language bears little resemblance to the stipulation in the 
deed which was under consideration in Dr-own v. Smith, 52 
Maine, 142, "but the said (grantee) is not to have or take posses
sion till after my decease ; and I do reserve full power and 
control over said farm during my natural life." 
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It differs quite as nnch from the provision in the case of 
W-1Jrnan v. Brown, to the effect that Mrs. Brown was ~~ to have 
quiet possession, and the entire income of the premises until her 
decease." Drown v. 8niith, however, is an authority which 
relieves us on the question whether stipulations which on the face 
of them are not consistent with terms previously used importing 
a present conveyance, will avoid the deed. There is an apparent 
contradiction in saying,'! convey this property to you, but this is 
no conveyance until, &c. nor unless, &c. But the modern cases 
like Drown v. Srnitlt, indicate that if the intent, taking the 
whole together, is clear and intelligible, the court will give effect 
to it notwithstanding some apparent repugnancy. If a deed can 
be upheld where, as in Drown v. Srnitlt, the grantor reserves to 
himself i~ full power and control over said farm during my (his) 
natural life," on the face of it including the power of disposition, 
we may give its fair and just effect to one framed, as this is, to 

• convey an estate in fee simple to the grantee, to cornrnence at the 
decease of the gmntor, provided the grantee outlives him; and 
the true effect seems to be that of a feoffment un9-er which the 

• execution and record of the deed operate in the same manner as 
livery of seizin made at the time of the grantor's decease. It 

_ gives no right of action for waste committed during the grantor's 
life. While this grantor lived he could do anything with the 

~ homestead farm not inconsistent with the right which he had 
, conveyed to his wife to take .it from the time of his decease, if 
: she survived him, as the owner thence forward in fee simple. 

If the testimony of Lapham and Palmer represents truly the 
. acts of which the plaintiff complains as waste, her suit, were it 
otherwise well founded, would fail for want of proof of anything 
which amounts to waste according to the best considered decisions 
in this country. See Drown v. Smith, ubi supra, and cases 

. there cited. 
Plaint{ff nonsuit. 

APPLETON, C. J., WALTON, DANFORTH, PETERS and SYMONDS, 
.J J., concurred. 
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WILLIAM FARROW vs. ERASMUS H. CocHRAN and another. 

Knox. Opinion June 4, 1881. 

Life insurance. Action to recover back the prerniurns paid. Breach of contract. 

An action cannot be maintained by the holder of a life insurance policy against 
the agents of a life insurance company, for premilims paid to them on the 
same, when it appears that the policy conforms to th~ application, and is in 
accordance with the agreement of such agents. 

Nor can such an action be maintained against either the principal or agent 
without proving that he has offered to return the policy, or that it is 
worthless. 

ON REPORT. 

Assumpsit for breach of contract. Plea, general issue, with a 
brief statement of special matters of defence. 

The law court to render such judgment as the law and facts 
authorize. 

The facts appear in the opinion. 

D. N. 11fortland, for the plaintiff. 

True P. Pierce, for the defendants. 

BARROWS, J. In 1865, plaintiff made application to and 
through defendants, then and still agents for the New England 
Mutual Life Insurance Company, for a policy from said company 
on his own life, in the sum of two thousand dollars, payable at 
his decease, to his wife and children. His application was 
accepted and the policy sent ; but in one particular it was not 
conformable to the application or his wishes. It was no~ made 
payable to his wife and children, but to his personal representa
tives. He objected to this, and one of the defendant firm, 
to obviate his objection, added the clause, iipayahle to Marcia 
Olivia Farrow, his wife, and his children." Upon the policy as 
thus changed, he paid to the defendants as agents of the insur
ance company, the annual premiums as they fell due, until some 
time in 1877, to an amount exceeding five hundred dollars, and 
then for some cause ceased to pay them. In 1878, having failed 
after some negotiation to induce the insurance company to issue, 
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in exchange for this policy, another payable to his wife for a 
satisfactory amount, he, without offering to return the policy, 
brought this action against the defendants to recover the amount 
of the premiums he had paid with interest, alleging in one count 
a contract on their part to cause him to be insured in said insur
ance company, by a policy conformable to his application of the 
description above stated, and a fraudulent breach of their contract 
by issuing to him a worthless and void policy, and adding a count 
for money had and received . 

• He bases his claim upon the idea that the alteration made by 
the agent avoided the policy, or at all events that the policy was 
not what he contracted for. 

But he overlooks the provision in R. S., c. 49, § 64, which 
ordains that ~~ such agents ( of foreign insurance companies) and 
the agents of all domestic companies shall be regarded as in the 
place of the company in all respects regarding any insurance 
effected by them." 

If it could be maintained, against the sweeping mandate of this 
statute, that the policy, after the insurance agent had made it 
conform to the application which the company had accepted, was 
still not binding on the company so far as its effect was changed, 
unless ratified by them, the plaintiff would still be as far from 
showing himself entitled to recover in this action as ever. vVhat
ever there is of legal testimony touching the point, indicates that 
there was a ratification. The defendant who made the correction 
in the policy testifies : HI have no doubt that I noHfied the com
pany of the correction made to make the policy conform to the 
application," and to the further fact that the company then and 
subsequently received all the payments of premium, which would 
be sufficient proof of ratification if ratification were necessary. 

PlaintifPs testimony respecting his interviews with the presi
dent of the company, and the president's letters to him were 
objected to as incompetent; and in this suit to recover of the 
agents in their individual capacity, they are plainly mere hearsay 
and inadmissible. 

Had they been competent, they tend only to show that the 
president of the insurance company did not consider it bound 
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by the policy as corrected, to pay to plaintiff's wife and children, 
but only to his administrator, not that he regarded the alteration 
made by their own agent as affecting the validity of the policy. 

And here still another matter presents itself, which would be 
fatal to the plaintiff's case, even supposing all that he claims to 
be proved by legal testimony with the legal effect which he claims 
for it. Were it proved that the policy was not what he stipulated 
for, still the plaintiff cannot be permitted to rescind the contract 
and recover back what he has paid on it, either from principal or 
agent, without proving either that he has offered to restore what 
he got, or that it is worthless. Outler v. Gi"lbreth, 53 Maine, 
176. He has done neither. · He himself testifies that he has 
never proposed to surrender his policy, and admits that the com
pany offered him in exchange for it, after he had stopped paying 
his annual premiums, a paid up policy for five hundred and 
twenty-three dollars, a sum nearly equal to the total amount ot 
the cash payments he has made exclusive of interest. 

There seem to be two insuperable obstacles to the plaintiff's 
recovery. First: He has g-ot, so far as this report shows, pre
cisely what he bargained for. Second: He keeps ·what he has 
got while seeking to recover the consideration paid for it. 

Jadgrnent for defendants. , 

APPLETON, C. J., VmmN, PETERS, LrnnEYand SYMONDS, JJ., 
concurred. 

ABIGAIL R. HUTCHINS vs. HIRAM Bun.RILL and others. 

Somerset. Opinion June 4, 1881. 

Dower. Pleadings. Declaration. Demiwrer. 

A declaration in a writ of dower is not bad because it sets out and claims 
dower in several separate and distinct parcels of land. 

Nor because the modes of setting off dower in the various pieces of real estate 
in which it is claimed are different. 

Unless the declaration in a writ of dower alleges a seizin of the husband of an 
estate of which his widow is by law dowable, it is defective and will be 
adjudged bad on demurrer. 

ON EXCEPTIONS. 

Action of dower. 
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The defendant'3 filed a demurrer to the declaration which was 
joined, and overruled, pro fonna, by the court. 

The opinion states the case. 

A. H. Ware, for the plaintiff, cited: R. S., c. 103, § § 19, 23; 
Chitty Pl. 1315; Atwood v. Atwood, 22 Pick. 287. 

D. D. Stewart, for the defendants, cited: Jackson on Real 
Actions, 23, 103; Fremnan v. Freeman, 39 Maine, 426. 

APPLETON, C. J. This is a writ of dower, in which the 
demandant claims dower in five different parcels in one tount, to 
which the tenants demur specially. 

1. The first cause of demurrer is that ''the declaration is bad 
for duplicity, because it contains but one count and yet sets out, 
alleges and claims on several distinct and separate causes of 
action, to wit, at least five," &c. 

The demandant's claim of dower in a writ may extend to the 
whole estate of her late husband of which she is do:wahle, and 
which the defendants hold. In DennZ:8 v. Dennis, 2 Saund. 330, 
the demandant in her writ claimed dower of the third part of 
three several manors, thirty-two messuages, thirteen cottages, one 
water mill, forty-five gardens, thirteen hundred and nine acres of 
land, one hundred and eighty acres of meadow, three hundred 
and eighty-eight acres of pasture, sixty-eight acres of wood, 
six hundred acres of furze and heath, forty-two acres of moor, 
the rent of four bushels of samphire and common of pasture for 
twelve hundred and eighty-one sheep, and common of pasture 
for all other cattle, with the appurtenances, and also the advowson 
of certain churches in Bouchurch and Shanklyn, &c. This would 
seem to be a claim of distinct and numerous causes of action, 

·but on error, judgment was rendered for the demandant. The 
form of the count as given in 3 Chitty Pleadings, 1315, and in 
2 Scribner on Dower, 88, n. embraces a variety of different tracts 
of land. 

2. The second cause of demurrer, is that the lands held by the 
tenants are held in fee simple and in common, and that dower is 
claimed in them as well as in a saw mill and machinery, and the 
modes of setting off dower in each case are distinct and separate 
and can only be enforced in different suits. 
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It is a novel objection, on the part of a defendant, that he is 
not sued as many times as he might have been. But there is no 
difficulty in setting out dower in many distinct pieces of real 
estate whether held in severalty or in common. The commissioners 
too can set out dower at the same time in mills as well as in other 
property. The statute provides for the setting out dower in the 
whole estate '' as in the levy of an execution on land." R. S., c. 
103, § 23. Nobody doubts that real estate of the various 
descriptions above mentioned, could be appraised and taken on 
the levy of an execution. 

3. It was he]d in Freenian v. F1·eenian, 39 Maine, 426, that 
the declaration in a writ of dower should allege a seizin of the 
husband of an estate of which, by law, his widow is dowable, and 
that if it does not, it is bad on demurrer. The declaration in the 
present case is precisely like that in the above case and must for 
the same cause be adjudged defective. 

• Except/,ons sustained . 

WALTON, BARROWS, DANFORTH and PETERS, JJ., concurred. 

JAMES Low vs. GRAND TRUNK RAILWAY COMPANY. 

Cumberland. Opinion June 6, 1881. 

Customs officers - liability of wharf owners to. Due care. 
Contributory negligence. 

The owners of a wharf where foreign laden vessels discharge, are liable to 
customs officers, who are required to visit the premises in the performance 
of their duties, for personal injuries received while in the exercise of due 
care, because of the unsafe or unsuitable condition of the wharf. 

A customs officer whose duty is to watch for smugglers and prevent smuggling, 
may be in the exercise of due care, when in the course of his duty he passes 
over a wharf, ·where a foreign laden vessel is lying, in the night time and 
without a lantern. 

Where duty requires one to be concealed, as when watching for smugglers 
and evil doers in the night time, the fact that he does not carry a light is not 
contributory negligence in an action for damages sustained by the negligence 
of one whose business imposed the duty upon the plaintiff. 

0N EXCEPTIONS AND l\IOTION TO SET ASIDE THE VERDICT. 

An action on the case to recover damages for a personal injury. 
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The plaintiff was a night inspector of customs in the Portland 
custom house. On the night• of December 16, 1878, he was 
ordered by the collector, to look after smuggled goods from the 
English steamer Brooklyn, lying at the defendant's wharf. 
While passing over that wharf in the performance of that duty, 
he fell into a slip about eight feet deep and received the injury 
for which damages were sought to be recovered. The wharf was 
used at the time as a coal wharf, and the slip was for the purpose 
of wheeling coal on board steamers. It -was admitted that there· 
was no light nor railing around the slip at, the time of the 
accident. 

At the trial the court further instructed the jury: 
''If you find, upon the evidence, that the presence of an English 

steamer at that point offered facilities for smuggling, aoo that 
this was a danger against which it was proper for customs officers 
and for plaintiff, in regular discharge of their duty, to be present 
to watch, and if you find that plaintiff was there in discharge of 
that duty with reference to that steamer, then I instruct you for 
the purposes of this trial, that an implied invitation on the part 
of defendant to the plaintiff might frtirly arise from the character 
of the business conducted there, and from the character of 
plaintHf's duties." 

The defendant requested the court to instruct the jury: That 
if the plaintiff, at the time of his injury, was not upon the wharf 
upon any business connected with the unloading of the coal, or 
with any business for which the premises could be or were legally 
used, he is not entitled to recover. "Which instruction the court 
declined to give. 

The defendant excepted to the instruction and refusal. 
The jury returned a verdict for the plaintiff for thirty-five 

hundred dollars. 

D. W. Fessenden and Weub and Haskell, for the plaintiff, 
cited: Lord v. I1ennebunl.;port, 61 Maine, 462; Rwnrill v. 
Adanis, 57 Maine, 565; IIal v. Packard, 69 Maine, 158; 
Wllitney v. M. C. R. R. Co. Id. 208; Haskell v. New Glou
cester, 70 Maine, 305; Smith v. London, &c. Docks Co. Law 
Rep. 3 C. P. 326; Wendell v. Baxter, 12 Gray, 494; Carleton 



LOW V. GRAND TRUNK RAILWAY CO. 315 

v. Franconia Go. 99 Mass. 216; Sweeny v. Old Colony & 
Newport R. R. Go. 10 Allen, 372; Elliott v. Pray, 10 Allen, 
378; Parker v. Publisldng Go. 69 Maine, 173; Oarnpbell v. 
Portland Sugar Oo. 62 Maine, 5Gl; Stmtton v. Staples, 59 
Maine, 94; Revised Statutes of United States, title xxx1v, c. 5; 
Unfading, § § 2867, 2868, 2869, 2870, 2871, 2872, 2873, 2874, 
2875; c. 10, § § 3059, 3070. 

J. and E. M. Rand, for the defendants. 

In order to maintain this action, plaintiff must show that defend
ant has neglected to perform some obligation or duty that 
defendant owed to plaintiff. All of this class of cases turn upon 
the principle that negligence consists in doing or omitting some
thing by which a legal duty or obligation has been violated. An 
owner of premises mves nothing to a mere trespasser, or to a 
mere licensee. Such persons go there at their own risk. 

We apprehend that the plaintiff in this case must be regarded 
as a mere licensee, and cannot recover of the defendant damages 
for the injury he sustained. 

The facts in evidence do not show that the plaintiff was upon 
the wharf by any invitation from defendant either express or im
plied. There was no express invitation ; and whether there is 
an implied one in any particular case, depends upon the circum
stances of that case. 

Had this wharf been used for the ordinary purposes of a 
wharf, an invitation would be implied to all persons coming there 
to transact the business to which the wharf was appropriated. 
But even in such a case we do not perceive how an invitation 
could be implied to a custoi:ns officer to come there to prevent 

· the wharf being used for a purpose to which it was not appro
priated. 

The instruction given by the court, we submit, wag erroneous. 
How, from the mere existence of ~~ facilities for smuggling" an 
invitation from defendant to plaintiff to attend there to prevent 
it can be implied, we are as yet unable to understand. Wharf 
was not appropriated to smuggling ; and if such facilities grew 
out of the business conducted there ( which is not the case) an 
invitation from defendant to plaintiff to attend there to prevent 
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it would not be implied. You might as well say that a doctor's 
sign is an implied invitation to a police officer to attend there to 
prevent people being killed. 

vVe -submit that the instructions given, and the refusal to 
instruct as requested, were erroneous. 

We submit that the construction of this wharf in tho manner 
shown, with this gangway, did not render the same unsafe or out 
of repair. It was a plain, wide gangway, reasonable in its char .. 
acter, and necessary for the purposes for which the premises 
were used. It was visible to every one pas8ing upon the prem
ises, was no concealed trap into which a man might ignorantly 
step or fall. In the daytime no one with eyes could fail to see 
it ; and no one using even the least care could be injured by it. 
Owners have a right to construct their wharves as they find nec
essary or convenient for their business, provided they violate no 
duty which they owe to others. 

The plaintiff's own negligence not only contributed to, but 
caused his injury; and he cannot recover. 

\Ve do not perceive the force of an argument urged upon the 
jury at the trial, that a customs officer is obliged to move about 
in the dark. If it were so, it would not help plaintiff's case, for 
it would only show that he was obliged to move about at his own 
peril. A customs officer may always take a lantern in a dark 
night, if his object is to prevent smuggling, and not merely to 
catch a smuggler. 

Every person entering the premises of another is hound to 
exercise ordinary care and diligence, and failing in this, and 
suffering injury, he cannot recover. The principles governing 
this point are well settled ; and were recognized by this court in 
the recent case of Parker v. Pub. Co. 69 Maine, 173, (p.179). 

BARROWS, J. The counsel for defendants, while recognizing 
as sound law the general principle that '' an owner is bound to 
keep his premises in a safe and suitable condition for those who 
come upon and pass over them, using due care, if he has held 
out any invitation express or implied, by which they have been 
led to enter therein," stoutly contend that this custom house 
officer, who on the night of the accident was upon the defendants' 
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wharf, in the regular course of his duty to watch for smugglers 
and prevent smuggling from the steamer which was just haq1ing 
into the dock there from a foreign port, had no such invitation, 
but was a mere licensee. vV e cannot so regard him. His 
presence there was made necessary by the business to which the 
defendants had devoted their wharf, the reception of cargoes from 
foreign going vessels. 

Plaintiff contends ( and we think rightly both upon fact and 
law) that '' the true statement of their ( defendants') use and 
maintenance of the .. wharf is, that it was a wharf for the mooring 
of ships or vessels coming into port with cargoes from foreign 
lands, and subject to the regulations prescribed by law for such 
vm,scls. By putting their wharf to that use they assumed the 
responsibility of keeping it in a proper and suitnhle condition for 
the safe access of all persons whom that use required to come 
upon it. The business to which they devoted their property, 
under the laws of the United States called for the presence of the 
plaintiff ( a night inspector at the custom house) there;'' His 
business was with a vessel which had arrived from a foreign port 
within the jurisdiction of the United States, and was not fully 
unladen, and his duty was to attend to every kind of c_ommodity 
which might be on board. His right to visit the premises while 
that vessel was there was not merely the right of visiting in 
reference to the business for which the premises could lawfully 
be used. One of the most important portions of his duty was 
to go there to prevent the use of the premises illegally. He 
might lawfully conduct his visits as to time and manner in the 
way best calculated to detect and prevent smuggling. 

If it were ever possible, it is too late now to attempt to limit 
the liability in such cases, as defendants' counsel would have us, 
strictly '' to persons coming there to transact the business to which 
the wharf was appropriated." Numerous authorities go farther 
and charge the owner with a duty to those who come on his 
premises upon legitimate business connected by no means direct
ly with that to which the. structure is appropriated. 

Thus one who came only to vend his own wares to the officers 
of a vessel lying in a dock, was regarded as entitled to the pro-
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tection of an implied invitation from the Docks company, though it 
was urged that he was not on board on the ship's business. Smith 
v. London & St. Catherine's Docks Co. 3 L. R. C. P. 326. 

In Stratton Y. Staples, 59 l\faine, 95, the only errand which 
the plaintiff had at the drug store was to inquire for the defend
ant's place of business, which she had passed in the darkness 
before coming to the insufficiently guarded roll-way into which 
she fell. She had no occasion to go to the drug store to iitransact 
the business to which it was appropriated." 

A railroad company owe a duty, in the matter of making the 
access to their station safe, to the hackman plying his vocation 
there to meet the trains as well as to the passengers from whom 
they derive a profit. Tobin v. P. S. & P. R. R. Oo. 59 
Maine, 183. 

So do the owners of a private wharf to one employed to carry 
the mail from a steamboat to whose proprietors the owners of 
the wharf had let a part of it ; and this not on the ground of any 
contract between them and the plaintiff, but because of the duty 
which the law imposed upon them, to make and keep their wharf 
safe for all who were on it for a lawful business purpose, so long 
as they should permit it to be open and used. Wendell v. Baxter, 
12 Gray, 494, citing : Collett v. London & N. W. Railway Co. 
16 Ad. & El. 984, where the defendants were held liable for an 
injury suffered by an agent of the post office, whom the post 
master general required them to carry; ERLE, tT. remarking, 
"The defendants have a public duty to perform in conveying 
the servants of the public safely." 

So here. The company owe a duty to all public officers 
whose attendance there is made necessary by the business carried 
on at their wharf. It is too subtle a distinction to say, that 
though an invitation to the customs officer whose duty it was to 
look after the landing of the coal which the steamer was about 
to discharge, might perhaps be implied, it can not be to one 
whose presence was needful to prevent the frauds on the revenue, 
for which the arrival of any foreign going vessel, whatever 
her cargo, affords facilities. It avails nothing to say that the 
owners had not dedicated their wharf to smuggling and did not 
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invite the plaintiff to come there to prevent it. They had ded
icated their wharf to the use of vessels bringing merchandise from 
foreign ports, and without watchfulness on the part of the.customs 
officers it was sure to be misused. The owners of places used 
for public entertainments do not dedicate them to pickpockets or 
mobs, but they none the less owe a duty to the policeman who 
attends when there is a gi·eat crowd, to prevent violence and 
depredation. The instruction given by the piesiding justice with 
respect to the circumstances which it 1vas necessary for the jury 
to find in order to constitute an implied invitation to plaintiff, 
seems to have been carefully considered and affords the defend
ants no ground for complaint. It follmvs that the requested 
instruction was rightly refused. Under the motion to set aside 
the verdict as against evidence, defendants' counsel present with 
much force two points which always arise in cases of this 
description. 1. That defendants were guilty of no negligence 
in omitting to place a railing at the sides of the gangway into 
which the plaintiff fell, or a light to show where it was. 2. That 
plaintiffs 's injury was caused by his own negligence. '"\Ve have 
given to the positions, taken in defence, the deliberate considera
tion which their importanc~ merit-,. 

vVe remark in the first place, that both questions were for the 
jury and their conclusions are not to be set aside unless it is 
found that they were manifestly wrong. 

1. Was it a defect to leave this gangway, cutting the direct 
passage along the wharf transversely, and six or eight feet deep 
where the plaintiff fell, without a n1iling at its sides, or a light 
at night, when a newly arrived ship was lying there? 

Everything which the defendants' counsel have said in support 
of their position that there was no negligence in so doing, might 
be said with equal force, in respect to the rollway cutting trans
versely the platform in front of the defendant's block of stores 
in Stratton v. Staples, 58 Maine, 94. The question is, did a 
reasonable regard for the safety of those whom the use to which 
the defendants had devoted their wharf might be expected to 
bring there, require something in the way of safeguard at this 
gangway? 
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In principle the case is the same as all others, ( and they are 
numerous) arising from injuries received in unguarded elevators 
and other arrangements and contrivances for business purposes 
in business places. In Inderniaur v. Dmnes, 2 L. R. C. P. 311, 
though the unfenced shaft through which the plaintiff fell on 
defendant's premises, was constructed in the manner usual in 
the defendant's business, the defendant was not exonerated, as it 
appeared that the shaft could, when not in use, have been fenced 
without injury to the business. 

The case is an instructive one, as reported from the Exchequer 
Chamber, uoi s1.11n·a, and also in the discussion upon the rule to 
set aside the verdict und grant a new tdal in the Common Pleas, 
1 L. R. C. P. 274. In fitting up a place for business purposes, 
one is at liberty to consult his own convenience and profit, but 
not without a reasonable regard fi)r the safety of those whom his 
operations bring upon his premises, upon lawful business errands. 
In particular, everything which may operate as a trap or pitfall 
for those not familiar with the place or moving in a dim light, 
is to be avoided, if reasonable care will accomplish security to 
life and limb in that respect. Counsel ask in substance, why call 
upon the defendants to fence this gangway more than the sides 
or end of the wharf? It is a sufficient answer that a railing at 
the sides and end would, even if movable, be likely to be an 
unreasonably troublesome obstruction to the business for which 
the wharf was prepared, and it ·would certainly he from its extent 
unreasonably expensive to maintain. Not so in either respect at 
the gangway. 

Nor is there so great a liability to accident at the sides or end 
as there is in such a gangway, midway, where one's eye catches 
a sense of security from seeing in an uncertain light the bulk of 
the wharf and of the vessel lying beside it extending before him. 
Considering how easy it would have been by means of a single 
piece of railing, fitted upon posts of proper height, movable like 
those at railroad crossings if desired, to guard against any such 
mischief as happened here, we think the jury did not err in say
ing that a reasonable regard for the safety of human beings 
required the defendants either to put it there or take some other 
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means to warn a man, engaged as the plaintiff was, of danger at 
the gangway. 

II. The question as to contributory negligence on the part of 
the plaintiff was a more doubtful one. 

Defendants' counsel put the dilemma thus : 11 If the night is 
light enough to see the gangway, no railing or light is necessary to 
enable a person to avoid it, and if the night is too dark to allow of 
its being seen, then a person groping around in the dark and un
consciously walking into it is guilty of such negligence as to 
preclude him from recovering." But if this plausible statement 
is absolutely correct, there never can be an accident of this 
description for which the jujured party can recover. The idea 
seems to be that there is no necessity for any precaution on the 
part of the wharf owners, because constant vigilance on the part 
of those who come there when it is light enough to see the 
danger will enable them to avoid it ; and, duty or no duty, they 
must not come without a light in the night time, or they will be 
set down as wanting in ordinary care, and so forfeit their right 
to protection or compensation. The argument establishes, if 
anything, too much. The questions are not of a character to be 
disposed of by a little neat logic. They are rather, as remarked 
by the court in Elliott v. Pray, 10 Allen, 384, 11 questions which 
can be best determined by practical men on a view of all the 
facts and circumstances bearing on the issue." No such sweep
ing syllogism as this presented by defendants' counsel can be 
adopted as a rule of decision. A man may be deceived by a 
half light, such as is described in the testimony here, and, using 
due care himself, may meet with an accident by falling into a 
chasm where he was not bound to expect to find one unguarded, 
and in such case, if he is not a mere licensee or trespasser, and the 
owner of the premises owes him a duty, he is entitled to his 
remedy. 

It is noticeable that in arguing this point on the motion, the 
learned counsel for defendants fall back in part, upon their 
original contention that the customs officer 11 was obliged to move 
about at his own peril." Not so. His duty carried him there in 

VOL. LXXIL 21 
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consequence of, and in connection with the business which 
defendants had established there. The jury probably thought 
that if he went as a section of a torchlight procession he might 
as well have stayed at home ; that he was not in search of an 
honest man, and had no need of a lantern ; that it would take a 

cordon of custom house officers, exhibiting themselves with lan
terns, nt,1merous enough to surround the vessel constantly from 
the time she hauled into the wharf till she was unloaded, to 
prevent the mischief, while prudently conducted observation by 
one or two watching at the right times and seasons without mak
ing their presence known, would answer the same purpose. 
Seeing that the defendants did owe a duty to the public officer, 
and seeing too how easily they might, to all appearance, by a 
little precaution, have prevented his being made a cripple, if the 
"practical men" before whom the case was tried made allow
ances for the liability of the human senses to deception in a dim 
light, and acquitted him of a want of ordinary care in the premi
ses, we are not satisfied that the conclusion they reached on this 
question of contributory negligence, is so plainly unjustifiable as 
to require us to send the case to a new trial. 

No complaint is made as to the amount of damages. 

Motion and exceptions overruled. 

APPLETON, C. J., WALTON, VIRGIN, LIBBEY and SYMONDS, 

J J., concurred. 

PATRICK SILVER vs. PATIENCE WoncESTER, executrix 
of the will of GEORGE WORCESTER. 

Cumberland. Opinion June 6, 1881. 

Auditor. Evidence. Books of account. 

An auditor can receive only such evidence as would be admissible were the 
case he is hearing oh trial in court. 

In a suit for labor and services brought or prosecuted against the estate of a 
deceased person, and heard before an auditor, the plaintiff, unless the defendant 
is a witness in relation to facts occurring before the death of such deceased 
person, cannot testify as to such facts except as allowed under the common 
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law of the State to present in suitable cases his books of account and verify 
them by his suppletory oath. Unless the entries in such books are intelligi
ble in themselves as setting forth in substance the facts which constitute a 
right of action in plaintiff's favor against the deceased, the explanation of 
such entries must come from witnesses other than the plaintiff. It is not 
competent for him to testify that charges which apparently represent services 
rendered for third persons, or which do not indicate that they were rendered 
to the deceased, were actllally so rendered. ' 

It is not competent for a defendant in such case to give in evidence his counter
entries of work done by the plaintiff, or to prove by his books the rate of· 
wages which he is to pay. 

ON EXCEPTIONS from superior court, Cumberland. 

Assumpsit for labor performed for the testator in his lifetime;. 
The case was heard by an auditor and the following are the 

material portions of his report. 
'

1 Pursuant to the foregoing commission, being first duly sworn, 
and after giving due notice to both parties, I have heard, 
examined and fully considered their evidence and arguments, 
and I now respectfully report as follows: 

'' Confessedly the plaintiff was a joiner and carpenter in the 
service and employ of defendant's testator in each of the months, 
named in the plaintiff's declaration. 
'

1 Plaintiff offered books 1, 2, 3, 4, and his suppletory oath .. 
I ruled that original entries made by the plaintiff daily in the 
ordinary course of his business, showing his account for labor 
in items not exceeding $6.67, accompanied by his suppletory 
oath would be evidence at common law and received them on 
condition that the plaintiff would exhibit the books in court 
though defendant's counsel seasonably objected. Plaintiff had, 
no other evidence to the question of time and if that should, 
have been excluded, he can be allowed no more time than 
defendant admits." 

" Plaintiff offered to testify that, all charges in the books not 
1 crossed out,' were of labor done by him for the defendant's 
testator, at the latter's request, and that names of other persons 
in some of t):ie entries were written to designate owners of 
premises where work was done. The defendant's counsel 
objected that this would contradict the written entries, some of 
which, as he claimed, were against other persons." 
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ii I deemed it expedient to admit this testimony, and taking it 
and the books as evidence, I find that the plaintiff worked for 
the defendant's testator the time accredited in the account stated 
at the close of this report." 

The report further shows that the defendant offered the testa
tor's books in his handwriting as evideuce of time of service 
and wages, and that they were excluded by the auditor. 

At the trial before the court without the intervention of a jury 
subject to exceptions in matters of law, the only evidence offered 
by either party was the report of the auditor ; and the presiding 
justice ruled as a matter of law, 

· Ffrst, That the auditor rightfully admitted the plaintiff's 
books and rightfully allowed the plaintiff to testify as stated in 
his report. 

Second, That the defendant's books were not admissible for 
the purposes named in the report and that the auditor rightfully 

· excluded them. To these rulings the defendant excepted. 

J. H. Fogg, for the plaintiff. 

Revised Statutes c. 82, § 8 7, refers expressly to the five 
preceding sections and does not abrogate or annul the rule of 
evidence as it existed at common law relative to the books and 
suppletory oath of a party. R~elton v. Hill, 58 Maine, 114; 
Mitchell v. Belknap, 23 Maine, 475; Cogswell v. Dolliver, 2 
Mass. 217; Dunn v. Whitney, 10 Maine, 10; 11Iathes v. 
Robinson, 8 Met. 269. 

The plaintiff had a right to explain the entries in his boolfs in 
-the manner set forth in the auditor's report. Furlong v. Hysom,, 
35 Maine, 332; Ja1nes v. Spaulding, 4 Gray. 451; Barker v. 
Ha8kell, 9 Cush. 218. 

The defendant's books were rightfully excluded. ]Jforse v. 
Potter, 4 Gray, 292; Towle v. Blake, 38 Maine, 95. 

John J. Perry, for the defendant, cited : 1 Wharton's Ev. 
465; I1elton v. Hill, 58 Maine, 114; 1 Greenl. Ev. 140, note, 
141; Cogswell v. Dolliver, 2 Mass. 217; Mathes v. Robinson, 
8 Met. 269; Faxon v. Hollis, 13 Mass. 427; Dunn v. Wldt
ney, 10 Maine, 10; Arnee v. Wilson, 22 Maine, 116; j)fitchell 
v. Belknap, 23 Maine, 475; Keith v. Kibbe, 10 Cush. 35; 
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Gorman v. Montgomery, 1 Allen, 416; Dexter v. Booth, 2 
Allen, 559; Towle v. Blake, 38 Maine, 95; Faunce v. Gray, 
21 Pick. 243; Morse v. Potter, 4 Gray, 292; Augusta v. 
Windsor, 19 Maine, 317; J1tcLellan v. Crofton, 6 Maine, 307; 
Union Bank v. Knapp, 3 Pick. 96; Faxon v. Hollis, 13 Mass. 
426; Prince v. Smith, 4 Mass. 455; 1 Salk. 285; Leighton v. 
Manson, 14 Maine, 208. 

BARROWS, J. An auditor can receive only such evidence as 
would be admissible were the case he is hearing on trial in court, 
and his report is liable to be impeached and must be amended so 
far as it is founded upon any evidence not legally competent. 
Paine v. M. M. Ins. Go. 69 Maine, 568. 

This suit being against the representative of a party deceased, 
the testimony of the plaintiff is competent only to the same 
extent as it would have been, by way of suppletory oath to his 

• books, prior to the passage of the general statute relieving 
parties and interested witnesses from the disability under which 
they labored at common law. See li~elton v. J-Iill, 58 Maine, 
114; Swain v. Cheney, 41 N. H. 234. 

The exception to the ancient rule of the common law was one 
introduced by necessity, to prevent a failure of justice in cases 
where there was little probability that anybody could be found 
aside from the parties who could give testimony touching certain 
transactions which singly were of no great pecuniary importance 
but liable to become so by aggregation, and thus in the end to 
be the subject of controversy. 

Before the statute making parties witnesses, in suits prosecuted 
while both were living was enacted, the courts, in some of the 
New England States especially, had occasion often to consider 
the extent and limitations of this exception ; and in certain 
directions these limitations are distinct and clearly established, 
while in others we find a border land of debatable questions 
which seems to be continually enlarging notwithstanding the 
often repeated declarations of the court that the exception was 
one which should not be extended unless in cases of necessity, 
and is not to be favored. 

Thus the rule that the suppletory oath should not be 
received in support of cash items above forty shillings or $6. 6 7, 
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has been firmly adhered to, Dunn v. ITTiitney, 10 Maine, 9; nor 
of charges for a single piece of work occupying considerable 
time and done under circumstances where it might well be 
supposed that other proof might be had. Towle v. Blake, 38 
Maine, 95; Earle v. Sawyer, 6 Cush. 142; Henshaw v. Davis, 
5 Cush. 145; nor of the rate of wages or price of goods. 
Towle v. Blake, supra; .1J£itchell v. Belknap, 23 Maine, 475. 

On the other hand the decisions, affected in some of the States 
by statutory provisions, have been by no means so· uniform 
where the questions have been touching the bulk and weight of 
the goods sold; [Compare Shillaber v. Bingharn, 3 Dane's Abr. 
321; Leach v. Shepard, 5 Vt. 363; I1~ngsland v. Adams, 
10 Vt. 201; Olarlc v. Perry, 17 Maine, 175; and Mitchell v. 
Belknap, supra, with Leighton v. Manson, 14 Maine, 208] ; or 
touching the mode in which the books shall be kept; or the 
character of the memoranda as requiring explanation; [Compare 
Faxon v. Hollis, 13 Mass. 427; Smith v. Sanford, 12 Pick. 
139; Hall v. Glidden, 39 Maine, 445; with Forsythe v. Nor
cross, 5 "\Vatts, 432; lVczlter v. Bollrnan, 8 ·watts, 544; and 
Little:field v. Rice, 10 -:\fot. 287 with Luce v. Doane, 38 Maine, 
4 78]. Compare also the requisites for admissibility as stated in 
note to Greenl. on Ev. vol. 1, § 118, anu Dwinel v. Pottle, 31 
Maine, 167, with Mathes v. Robinson, 8 Met. 269; Witherell 
v. Swan, 32 Maine, 247, and I-Iooper v. Taylor, 39 Maine, 224, 
and the cases therein recited. 

In some of the cases there cited, it is obvious that the record 
disclosed very little of the claim and transaction which with the 
aid of his own suppletory oath, the party was endeavoring 
to establish. The reliance must have been largely upon the 
testimony produced by the party to explain and apply the record 
which was not in itself intelligible. How much of the explana
tion came from disinterested witnesses does not always appear. 

· Yet the general rule has been recognized even in the cases which 
. at the first glance seem like exceptions. Thus in Witherell v. 
Swan, 32 Maine, 250, the court refer expressly to the require
ment that the book 1:lhall be kept intelligibly, fairly and truth

, fully, while they admit in a suit for the fees of a surveyor of 



SILVER V. WORCESTER, 327 

lumber, the book on which he recorded his surveys wherein no 
charge was made against the defendant, except as implied by the 
record of his name as the buyer of the lumber surveyed. The 
book seems to have been admitted because the statute imposed 
upon the buyer the duty to pay for the surveying and fixed the 
amount of the fee and so no direct charge to the defendant was 
deemed necessary. 

The case of Furlong v. I£ysom, 35 Maine, 332, where the 
charges on the book were made to the wife, and the suit was 
against the husband, proceeded in like manner upon the legal 
liability of the husband to pay for suitable and necessary articles 
furnished to the wife, and the books were received with the 
suppletory oath to establish the sale and delivery only. 

Careful attention to the precise points. which were in contro
versy between the litigating parties and upon which the testi
mony was received, will enable us to reconcile some apparent 
discrepancies in the decisions, and to see that the courts have 
seldom gone beyond the requirements of necessity, preferring to 
leave those who fail to furnish better evidence of their contracts 
where it can be had, or to have frequent settlements when the 
transactions are fresh in the minds of both parties, to the conse
quences of their own neglect. 

Thus it will be seen that in cases where the goods are delivered 
to third parties or the services are rendered at the call or for the 
apparent benefit of third parties, and the controversy between 
the litigant is not merely as to amount or quantity, but whether 
the defendant is chargeable, the book and suppletory oath are 
held not to be admissible, unless proof of the defendant's liability 
is furnished alittnde, Soper v. Veaz,ie, 32 Maine, 122 ; J._Witchell 
v. Belknap, 23 Maine, 481; Keith v. J{ibbe, 10 Cush. 35; 
Aniee v. Wilson, 22 Maine, 116. 

In I1endall v. Field, 14 Maine, 30; the testimony and shingle 
were admitted only to show the amount of labor that was done 
under a contract otherwise proved. 

In Tremain v. Edwarcl8, 7 Cush. 414, the testimony under 
consideration, aside from the mere matter of the items of the 
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account was drawn out by defendant on cross-examination and . 
for this reason deemed unobjectionable. 

Nor is there anything inconsistent with this in Ball v. Gates, 
12 Met. 491, where the liability was established by testimony 
aliunde, but, as might be expected, the person who ca1led for the 
work was unable to recollect the particular items, as to which 
the suppletory oath to the hooks was therefore ~llowed. 

So in James v. Spaulding, 4 Gray, 451, the parol evidence · 
to show that defendant requested the plaintiff to make his 
charges in a certain form, was not the testimony of tlte plaintiff 
himself, nor was the charge in the book relied upon by him to 
show to whom the credit was given. He claimed and was 
allowed to prove by the testimony of others that it was given to 
the defendant and not to the person named in the book. 

It may be fairly set down as settled Jaw that in all such cases 
( except as to details which the third party could not be expected 
to remember) the liability of the defendant must be established 
by proof outside of the plaintiff and his books. 

Neither is this species of evidence admissible to prove a special 
contract, price, rate of wages, value of goods, or other matters 
about which it would be reasonable to suppose that the testimony 
of disinterested witnesses might be procured. The decisions are 
also uniform in support of the doctrine stated by PARKER, C. J. 
in Cumm1'.n_gs v. 1.Vicltols, 13 N. H. 425, thus; ii The rule does 
not extend so far as to authorize the use of his book by a party 
to curtail or defend the claims of other pa1·ties against him.'" 
Thus it cannot be shown by the defendant's entries how much 
time the person performing the service lost, ·while engaged at 
work for defendant. McI1ewn v. Barksdale, 2 N. & McC. 17. 
Nor where the plaintiff goes on his original entries, will the 
defendant be allowed to give in evidence his own counter entries 
of the same work. Surn1ners v . .J.lfcI1irn, 12 S. & R. 405. To 
the same effect is .ft.forse v. Potter, 4 Gray, 292. 

It is well said in Swift's Evidence, 81, 82; t~The book ought 
to be kept in a fair and regular manner, and the articles truly' 
entered at the time of the delivery, or the performance of the 
services, so as to be consistent with, and support the oath of the 
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party ; for the book is to be considered the essential part of the 
evidence and the oath of the party as supplementary to it." 

In Curnrnings v. Nichols, ubi supra, Chief Justice PARKER 

epitomizes the doctrine as follows ( citing Eastman v. Moulton, 
3 N. H. 157) : ~ithere is no particular form in which the book of 
a party must be kept in order to its admission as evidence in 
support of his account. But it must be kept in such a mode as 
to show of itself a charge against the adverse party, and the 
natur~ of that charge, so that the book in connection with the 
party's oath that the book is his original book of entries, that the 
charges are in his hand writing, that they were made at the time 
they purport to have been made, and at or near the time of 
the delivery of the articles or the performance of the servfoes, 
will show the nature of the claim without further evidence from 
the party to interpret the meaning of arbitrary characters, the 
signification of which is known only to himself. In ordinary 
cases, the suppletory evidence of the party in support of his book 
goes no further than to the particulars above specified." The 
case before us is presented upon exceptions to the ruling of the 
judge, affirming as correct the doings of an auditor in the admis
sion and exclusion of testimony. The auditor's report shows bis 
work carefully, intelligently, and ( with a single exception which 
the report itself furnishes the means of correcting,) we think cor
rectly done. The plaintiff sues to recover a balance which he 
says is due him from the estate of George Worcester, defendant's 
testator, for wages earned during the last four years of W orces
ter's life. That he was more or less, but not constantly, in 
Worcester's employ during every month in that period was ad
mitted by the defendant ; but she disputed the number of days' 
work claimed in certain months, and the rate of wages demanded. 

To sustain bis charges, plaintiff offered certain diaries kept by 
him for the years through which the account extended, and his 
suppletory oath to the entries therein made. If the entries had 
purported to be his daily or contemporaneous account of the 
time employed for Worcester, we see no reason why they should 
not be admitted with his suppletory oath to their correctness. 
But very few of them bear any such signification. Very many 
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of them import something inconsistent, being in form, charges 
similar to those which he was accustomed to make when he 
worked for other people, and not in any manner on the face of 
them connected with vVorcester. They are in many cases, dis
tinct charges of the work to individuals other than Worcester, in 
others, apparently memoranda of the place or kind of work he 
was engaged in. That in more or less of these days he was 
working for Worcester, seems probable. The auditor reports 
that, without allowing entries like these in some of the months, 
the time admitted by the defendant cannot be made up. Under 
these circumstances, the auditor, against defendant's objections, 
allowed plaintiff to testify '' that all charges in the books not 
crossed out, were of labor done by him for defendant's testator 
at the latter's request, and that names of other persons in some 
of the entries were written to designate owners of premises 
where work was done." 

This we think went beyond the proper limitations of proof by 
book and suppletory oath. In effect it was making plaintiff a 
witness generally, merely refreshing his own memory by the 
entries, instead of veri(ying the hooks by his oath. 

Rejecting such entries and testimony, the auditor says will 
reduce plaintiff's account of the time "to the time admitted by 
the defendant in all the disputed months except September, 1877, 
and ,January, 1878," and will reduce his claim for said September, 
nine and one-half hours. This should be done, not because the 
form of the charges is ,i not susceptible of explanation by parol," 
but because in a suit against the representative of a deceased 
party, the explanation must come from other testimony than that 
of the plaintiff, as in Janies .v. Spaulding, 4 Gray, 451. The rate 
of wages seems to have been fixed by the auditor upon testimony 
of disinterested witnesses. The books and accounts offered by 
the defendant were properly rejected, according to the decisions 
above referred to, the correctness of which we see no occasion to 
question. Neither the rate of wages nor the time of service 
could be properly shown by the entries of the defendant's tesfa ... 
tor. His hooks do not appear to have been called for, or relied 
upon by the plaintiff; and there is no ground of necessity upon 
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which such entries made by a party can become evidence which 
it is competent for him to offer in his own favor. 

The auditor's report furnishes a basis for a new and ( so far 
as appears) correct computation. It seems to have been framed 
so as to present the questions we have considered, and protect 
the rights of both parties, without making a rehearing before him 
necessary_. 

Exceptions sustained. 

APPLETON, C. J., VVALTON, VIRGIN, LIBBEY and SYMONDS, 

J J., concurred. 

GEORGE F. HITcmNGs vs. JoHN vv. c. MoRRrsoN. 

Cumberland. Opinion June 7, 1881. 

Real estate. Title by prescription. 

J owning a lot of land on the south side of Green street, in P, with a frontage of 
one hundred and twenty-sixfeet, conveyed a piece thereof with a frontage of 
sixty feet to the. defendant, the latter supposing that by the terms of his 
deed, his lot extended to a certain fence which would give him a frontage of 
sixty-six feet. Soon after the delivery of his deed, the defendant entered, 
occupied and cultivated the lot to the fence for more than twenty consecutive 
years; I-Ield, that if the defendant claimed title to the fence during his 
entire occupation, his title ripened into an absolute title by disseizin, 
although he was mistaken as to the true bound. 

ON MOTION to set aside the verdict. 

Writ of entry to recover a lot of land in Portland. 

The facts are stated in the opinion. 

Webb and Haskell, for the plaintiff. 

Manifestly the conveyances give the demandant a title to the 
land demanded, and the tenant can prevail only upon proof of a 
disseizin by himself of the demandant for at least twenty years. 

The law of this State is said to be that ii a man claiming title 
only to a specified line, capable of being ascertained, cannot, by 
ignorantly having possession up to another line, acquire a title 
by disseizin to land lying between the two which he does not 
intentionally claim." Worcester v. Lord, 56 Maine, 265; Dow 
v. McKenney, 64 Maine, 138. 
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The line of the tenant's south-easterly limit was fixed in his 
title deed as sixty feet from and parallel to the Gould land. This 
line is capable of being ascertained upon the surface of the ground 
without mistake or chance for question, and its actual location 
was, in fact, not in dispute at the trial. The Gould line was 
well known and recognized by both parties. 

The tenant testified, that he moved on to the premises in May, 
1856; that he did not then take any steps to ascertain the point 
at which sixty feet from the Gould line would terminate; that 
the first time he learned that his deed did not reach up to the 
fence ( which was sixty-six feet beyond the Gould line) was a 
year ago, and that prior to that time he had the impression that 
the fence was the line, and that whatever he did was done under 
that belief; that after he moved upon the premises he discovered 
a sink spout emptying on the land, and told Jose he should 
charge him a nominal fee for the same, at which Mr. Jose did not 
seem pleased ; that Jose did not promise or agree to cut it off. 

H. N. Jose, called by tenant, testified : ((A.t the time I sold 
tenant his land, I did not know whether the lot, as inclosed, con
tained more than sixty feet. I sold sixty feet. From that time 
to the time of this controversy, I never knew where, on the face 
of the earth, sixty feet from the Gould line would be. I made 
no point about the fences, as I owned the whole property. I 
put no stake down at the time I sold to Morrison." 

Jose being the owner of one hundred and sixty feet south ... 
east of the Gould land, by selling sixty feet thereof to the tenant, 
did not thereby surrender or abandon his posse::::sion of the 
remaining one hundred feet, but continued it, both in fact and in 
law, and the demandant, claiming title thereto under him, should 
have the same adjudged in his favor in this action. 

Ardon TV. Coombs, for the defendant. 

VIRGIN, J. In 1823, Sarah T. Chase conveyed to Nathan 
Babcock a rectangular parcel of land, situated on the west side of 
Green street, in Portland, four rods wide on the street and 
extending back nine and one-half rods, with a dwelling house 
upon it. On the south line of the lot was a fence and two or 
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three feet north of the fence, a row of ash trees now standing. 
In 1825, John Mussey conveyed to Babcock another rectangu

lar lot, adjoining the former on the south, and separated therefrom 
by the fence, with a frontage of sixty feet and extending as far 
back as the other. 

In 1845, Benj. Dodge conveyed to Barnabas Palmer another 
lot adjoining the second on the south, having a frontage of 
thirty-three feet. 

In April, 1856, H. N. Jose, having previously obtained the 
title to all these parcels of land, conveyed to the defendant a 
part of the first, to wit, sixty feet in width, measuring from its 
northern boundary on the street, southerly, thus leaving the strip 
of land between the southern boundary of the land thus conveyed, 
and the fonce, six feet in width and one hundred and fifty-seven 
feet in length, not covered by the deed. Subsequently, the title 
to the remainder of the three lots, including the six feet strip, 
came by sundry mesne conveyances to the plaintiff, who now 
seeks to recover possession of the narrow strip. 

The defendant claims title to the land in controversy by 
di~seizin based upon adverse possession of more than twenty-two 
years prior to the commencement of the plaintiff's action in 
December, 1878. 

The defendant proved that in May, 1856, he moved into the 
dwelling house, standing upon the land covered by his deed, and 
took possession of the lot as it was inclosed, occupying, cultivat
ing and improving the land to the fence, having no suspicion that 
his deed did not include the whole lot that was conveyed to 
Babcock ; that he and his lessees have been in the sole and con
tinuous occupation, and improvement of the disputed strip ever 
since; and that nobody ever questioned or interfered with his 
open and notorious possession, until the fall of 1878, when the 
plaintiff undertook to erect a· fence upon the north line of the 
narrow strip, but was prevented by the defendant's lessee, thus 
making out a p1·ima facie case of disseizin. R. S., c. 105, § 10; 
}Vorcester v. Lord, 56 Maine, 265, 270. 

The plaintiff did not deny these facts, but contended that the 
defendant's possession was not adverse in its character, that it 
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was neither taken nor held with the intention of asserting title 
to land not included in his deed, but on the contrary, that it was 
under a mistaken belief that his title extended clear to the fence. 
This was the principal question submitted to the jury, who, under 
instructions to which no exceptions have been taken, found the 
issue in behalf of the defendant. And now the plaintiff most 
earnestly contends upon the authority of Worcester v. Lord, 
supra and Dow v. J1fcl1enney, 64 Maine, 138, that the verdict 
ought to be set aside. 

No question is raised as to the extent, duration or continuity 
of the defendant's occupation. If it was not accompanied by a 
claim of title, in fact, but was merely inadvertence or mistake 
as to the extent of his land, without intention to claim title to 
the extent of his occupation, but only to the bounds described 
in his deed, then the verdict is against law. Lincoln v. Edge
comb, 31 Maine, 345; Abbott v. Abbott, 51 Maine, 584; 
Worcester v. Lord, supra, and the earlier cases therein cited; 
Dow v. Mcl1enney, 64 Maine, 138. But if, on the contrary, he 
did claim title clear to the fence which was not on the true line as 
described in his deed, alihough he by mistake supposed it was, 
the verdict is not against law. Abbott v. Abbott, supra. If, 
however, the evidence is not sufficient to warrant the jury in 
finding such claim of title, then the verdict is against evidence, 
and should be set aside for that cause ; otherwise there should 
be judgment on the verdict. 

We think the verdict must stand. The undisputed evidence 
on the part of the defendant is, that he and his grantor, at the 
latter's solicitation, '' went together to look at" ''the Babcock 
house and lot," with a view of the defendant's purchasing it; the 
grantor "showed him over the premises and house;" that they 
walked about the lot which was inclosed on the southerly side 
the same as now ; that nothing was said about the width of the 
lot, and the defendant did not know the width, but supposed be 
bargained for the whole lot ; that the conveyance followed in a 
few days ; that he entered into possession in May following, 
cultivated a vegetable garden in the back part of the lot and a 
flower garden in the front, both up to the fence; that in 1857, 
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discovering a drain or spout discharging water into the disputed 
land from a house on the adjoining lot belonging to the grantor, 
the defendant called the former's attention to it and told him he 
'' should have to charge him a nominal fee for entering his premises 
to prevent his acquiring a right ;" that the grantor did not assert 
any right and did not seem pleased with the suggestion, but that 
the drain was soon discontinued; that several years afterwards, 
the defendant saw the grantor's tenant opening a cess-pool on the 
disputed territory which the defendant '%rbade and it was 
stopped," etc. From these facts, we think the jury were 
warranted in finding the defendant was claiming a title commen
surate with his occupation, notwithstanding his mistaken view as 
to the boundary in his deed. This view does exact justice to all 
concerned. 

1-Wotion overruled. 
Judyrnent on the ve'rdict. 

APPLETON, C. J., WALTON, BARROWS, LIBBEY and SYMONDS, 

JJ., concurred. 

SAMUEL R. JACKSON vs. ALBERT P. GOULD. 

Knox. Opinion June 7, 1881. 

R. S., c. 82, § § 3, 4, 7. Review. 

The action of review, when a matter of right, should be brought within one 
year from the date of the rendition of judgment. 

Where a party is entitled to a writ of review as a matter of right, and fails to 
bring it within the time limited by the statute, he may still be allowed the 
writ, in the discretion of the court, upon petition. 

R. S., c. 82 § § 3, 4, applies to non-resident defendants, as well as to inhabi-
tants temporarily absent. 

ON REPOR1'. 

Petition for review. 
The parties agreed that the case should be reported for the 

decision of the law court, that court to have the same powers as 
the judge at nisi prius, all the evidence to he subject to any 
legal objections, the court to render such judgment as the case 
required. 

The opinion states the case. 
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Strout and Holmes, for the petitioner, cited: R. S., c. 89, § 
1, specifications 1 and 7 ; Holmes v. Fox, 19 Maine, l 07 ; 
Shurtleff v. Tlwmp·son, G3 Maine, 118; Eastnian v. lVadleiglt, 
65 Maine, 251; Austin v. Dunham, G5 Maine, 533; Jones v. 
Eaton, 51 Maine, 386. 

A. P. Gould, for the defendant, contended that the petitiori'er 
was not entitled to a review as of right because more than one 
year had elapsed since the default was entered, and that wa::, the 
date from which the limitation began to run, and not the time of 
entering up the judgment where the action vvas continued for 
judgment for a year. A reasonable construction is to be given 
to the statute, and a beneficial effect is to be given to it if 
possible. 

If it requires the withholding of the exe,:mtion for one year after 
judgment, in case of a judgment agaim,t a non-resident, the 
action itself would be lost, as a judgment against a non-resident 
is simply a judgment in rem, against the property attached ; and 
a withholding of his execution for thirty days after a final record 
of the judgment would operate as a discontinuance of the action 
itself. 

A history of the legislation upon the subject shows that could 
not have been the intention of the legislature. 

Nor is the petitioner entitled to a review as a matter of discre
tion. His petition docs not set forth what his defence is, so that 
it can be seen that justice to him requires a review. Nor does it 
set forth the names of witnesses by whom he expects to prove a. 
defence, nor any facts which he expects to prove by witnesses. 
See Warren v. IIope, G Maine, 479. 

In Boston v. Rouuins, 116 Mass. 313, the court say, ~~ But if 
upon a petition in due form and competent evidence, the judge 
is of opinion that the petitioner has a substantial defence to the 
action upon the merits, which by accident and mistake, and 
without fault on his part, he has had no opportunity of present
ing to the court and jury, it is within the discretion of the judge 
to grant a review. 

If review is granted in this case the court should impose condi
tions, it should not be granted simply to allow the petitioner to 
set up the statute of limitations. Austin v. Dunham, 65 
Maine, 533; Jones v. Eaton, 51 Maine, 386. 
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SYMONDS, J. On the second day of April, 1879, in Knox 
county, judgment was rendered in favor of the respondent 
against the petitioner for the sum of $8168.16, debt and costs, 
and on the sixteenth day of April, 1879, execution therefor 
issued against, and on May 2, 1879 was levied upon the real 
estate attached. 

The petitioner was not an inhabitant or resident of Maine at 
the date of the writ and attachment, nor during the pendency of 
the action, and no service was made upon him before entry. At 
the return term, September, 1874, after order of notice by 
publication in a Rockland newspaper, the case was continued. 
The docket entry at the December term, 187 4, shows that the 
notice ordered in September was proved to have been given, but 
the action was continued to the March, and again to the Septem
ber term, 1875, when a new notice by publication in another 
Rockland newspaper was ordered, and this order was renewed 
from term to term till the March term, 1878, when the notice 

. was proved, the action defaulted and continued for judgment. 
The docket for the September and December terms, 1878, shows 
only further continuances for judgment, but at the March term, 
1879, after the expiration of a year from the date of default, the 
judgment was rendered and execution issued as at first stated. 

The petition for review was entered at the September term, 
1879, and by agreement of counsel its statements, so far as they 
are competent and material, are to be taken as a part of the 
testimony. They show the non-residence of the petitioner, his 
absence from the State, that there was no appearance of counsel 
in his behalf, and that he had no notice of the action till the levy 
was made. No legal evidence contradicts the statements of the 
petition on these points. It is not proved that the petitioner 
received or saw the newspapers containing the notices published 
by order of the court. Freenian v. lllorey, 45 Maine, 50. 

The petition asks the court in the exercise of its discretion to 
grant the review, but in argument it is claimed as of right under 
R. S., c. 82, § § 3, 4. If it were a matter of right, it was 
unnecessary to petition for leave. By doing that, the time 

VOL. LXXII. 22 
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within which it could in any event be of right has passed. The 
action of review should have been brought, without petition, 
within the year from judgment rendered, if there was a legal 
right to be enforced. R. S., c. 89, § 7. The lapse of time has 
clearly barred the right to review, if one existed. It is now 
only a question of the use of discretionary power to review the 
judgment. R. S., c. 82, § 5. , 

--whether the bond mentioned in R. S., c. 82, § § 4, 5, was 
given before the execution was procured, or not, does not appear. 
If this bond was given, there was no irregularity in the issuing 
of the execution. If the executimi issued without it, ~~through 
accident, inadvertence or mistake," under the law of 1877, c. 
149, the levy may still be valid unless the judgment is reversed 
upon review. In either case the defendant in that action, if 
within the provision of R. S., c. 82, § 4, might bring an action 
of review as of right during the year therein allowed. 

If the third and fourth sections of R. S., c. 82, were consid
ered without reference to their history, a doubt might aris.e . 
whether they included the case of a defendant, like the present 
petitioner, who was not an inhabitant of the State during the 
pendency of the action against him, and had no notice of 
it. But no such question is raised in the argument. The reason 
for their applicn,tion to non-residents, n,s well as to inhabitants 
tempor:.trily absent, is equally obvious and strong. The earlier 
statutes, as we shall see, show such intention. The act of 1877 
indicates that section four was understood by the legislature to 
refer to all absent defendants without notice, and in Davis v. 
Stevens, 57 Maine, 593, 599, it was distinctly held to n,pply to 
a defendant who ~~ during the pendency of the suit 
was not an inhabitant of this State, had no notice except by 
publication, and made no appearance." The case here presented, 
therefore, so far as the parties are concerned, falls within the 
provisions of these sections. 

But upon the construction of section four it is claimed that the 
year within which review is a matter of right dates from the 
entry of default, not from the final rendering of judgment ; that 
the continuance for judgment for a year after default serves the 

I 
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purpose of the statute, gives the absent defendant the year within 
which to apply fo~ review, and that the date when by the default 
the charge in the dechtra.tion is admitted to be true, not the time of 
the actual entering and recording of the judgment, should for 
this purpose be deemed the time of rendering judgment upon 
default,-,-the continuance for judgment, it is urged, being in 
such case only so much delay in making up the judgment and 
entering it of record. More than a year after default having 
expired in this case before the petition for review, the petitioner, 
it is claimed, was not at its date in position to bring an action of 
review as a matter of right. 

There is one argument in favor of this construction strong 
enough to force it upon the court, if it were possible to recon
cile it with the language of the statute, and with other provisions 
of law. It must be conceded that, if this construction is not 
adopted, the attachment of property, -against which only 
judgment is rendered in such case, Eastnian v. Wadleigh, 65 
Maine, 251, -will always be lost before execution can be had 
upon the judgment without filing the bond. The attachment 
expires in thirty days after final judgment in the original suit. 
The execution without the bond cannot be obtained till one year 
after such judgment. The statutes, R. S., c. 82, § 126, contain 
a special provision that in the cases mentioned in this fourth 
section the first execution 1

~ may be issued not less than one, nor 
more than two years from the time of judgment," an exception 
to the usual limitation of one year for the first execution ; but 
they nowhere provide for the_ continuance of the attachment in 
such cases beyond the ordinary time of thirty days from final 
judgment. The process of the court, then, unless the sections 
are construed as the respondent claims, would hold the property 
at the date of the judgment, but not at the date of the execu
tion. The final process at best could only be valid against the 
property which had been attached, so far as no superior rights 
had intervened between the dissolving of the attachment and the 
issuing of the execution. This is a serious difficulty in the 
construction of section four ; but there are reasons which induce 
us to regard the want of a provision continuing the attachment 
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in force during the year and till a levy could be made upon the 
execution as a casus ornissus, (*) rather than as compelling or 
justifying the construction claimed by the respondent. 

It is to be observed that the first act in this State, relating to 
the subject, 1821, c. 59, § 7; stat. Mass. 1798, February 17, 
§ 5, clearly includes the case of non-residents, who have no notice 
of the suit, but makes no provision for issuing the execution at 
any time without the bond. It was to be stayed till the bond 
was filed. The limitation of one year related only to the suit 
brought by the absent defendant to reverse, annul or alter the 

. judgment. That must be commenced within the year to hold the 
surety on the bond. There was a separate provision for giving 
the defendant actual notice of the pendency of the suit, by serv
ing upon him out of the State an attested copy of the ·writ and 
officer's return thirty days before the term of rendering the judg
ment, and thereupon the execution might issue as usual without 
a bond, but real estate levied on was not to be conveyed by the 
plaintiff within one year. 

Here were two distinct classes of cases : first, an absent defend
ant without notice, in which case there could be no execution 
without a bond ; secondly, an ab5ent defendant, served during 
the pendency of the action with a copy of the writ and return, 
in which case the execution issued in the usual course, but land 
levied on could not be conveyed for a year. 

The revision of 1841 brings the subject somewhat into obscurity, 
but we think these two classes of cases were still intended to be dis
tinguished. The absent defendants without notice were referred 
to in R. S., 1841, c. 115, § 3; that section applying, as we have 
seen in regard to the present statute, to non-residents, as well as 
to inhabitants absent at the time ; while section four of the same 
chapter referred to defendants not inhabitants of the State, or 
within it, but who had actual notice of the suit; the words, actual 
notice, undoubtedly intending a legal notice, such as had been 

(*)This omission of the law was supplied by stat. 1881, c. 59, enacted after 
Judge SYMONDS had prepared this opinion. That statute provides that any 
attachment made on the original writ, defaulted, the defendant being absent 
from the State, shall continue one year and thirty days after the judgment is 
rendered upon such default. REPORTER, 
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provided for in the law of 1821. In 1841, as in 1821, no bond 
was required before taking out execution in the latter case. The 
provision limiting the conveyance of the land levied on, however, 
disappears. But in the former case it was provided, c. 115, § 5, 
that '' when judgment in any personal action shall be rendered, 

. upon the default of an absent defendant, the plaintiff shall 
not take out execution thereon, within one year thereafter," unless 
he gives the bond. This applied only to absentees without 
notice, and it was only to them that the seventh section gave a 
review as of right, "to be commenced and prosecuted . 
within one year next after the judgment was rendered." No such 
right was given to those who had had the actual notice of the suit, 
nor as to them was there to be any delay in issuing the execution. 

The implication is, that against defendants abgent at the date 
of the writ and during the pendency of the action, or, rather 
against their property attached, execution may issue after the 
year without a bond and without proof that they have had notice 

'"of the action, but this is an implication or a provision which the 
original act did not contain, which came into the statute only 
upon revision, and which was probably introduced for the reason 
that the surety in the bond was only liable on review brought 
within one year. At the expiration of the year, without review 
brought, the liability of the surety would be at an end if a bond 
had been given. So the time for issuing the first execution was 
extended, R. S., 1841, c. 115, § 104, and it was allowed to issue 
after a year without a bond. 

No substantial change in these respects was made by the revis
ions of 1857 and 1871, although some difficulty is introduced 
by condensing § § 3 and 4 of the law of 1841 into one section 
in the later revisions. But § 4 of R. S., c. 82, still refers only 
to the first class of cases mentioned in the preceding section, 
including, therein, absent defendants who are not, as ·well as 
those who are, inhabitants of the State. The distinction is 
between those who have, and those who do not have, actual 
(legal) notice of the suit. It was not intended to give the review 
of right to the defendants mentioned in the last sentence of R. 
s., 1871, c. 82, § 3. 
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This examination of the statutes is only valuable in order to 
account for their incompleteness and want of harmony in provid
ing for an execution to issue after the expiration of a year from 
the rendering of the judgment, without continuing the attach
ment till a levy could be made upon such an execution. It was 
not originally contemplated that the execution should be given 
without the bond. That provision came in when the statutes 
were revised in 1841, without the additional provision which was 
necessary to give it its full value or to make it wholly effective. 

In all these statutes, the limitation dates from the judgment, 
not from the default. By the act of 1821, the suit to recover 
back the amount of the first judgment was to be brought in one 
year next after it was entered up. The language of the laws of 
1841 seems to l<mve no douht upon this point. The execution 
without the bond was not to be taken out within one year after 
judgment rendered upon the default. The condition of the bond 
was to repay the amount of damages and costs to the defendant, 
''if the judgment sha11 be reversed, upon a review to be· brought 
by the original defendant, within one year after the rendition of 
the original judgment." 'The defendant shall be entitled to a 
review of the action, as of right, to be commenced and prose
cuted in the same court, within one year next after the judgment 
was rendered." 

The later act of 1877, relating to the same subject, in two 
instances fixes the limitation as one year from or after "the 
rendition of such judgment." 

·while tlie case stands upon the docket, continued for judg
ment, as a matter of course no judgment has been rendered. 
There is none to be reviewed. An action of review, where it is 
of right, could not be brought. A petition for review, where it 
is of discretion, could not be entertained. The original action 
is still within the control of the court. The default may be 
stricken off, the case re-heard, and further proceedings may so 
change the result that a very different judgment may be rendered 
from that which it stands upon the docket awaiting. 

Whe1i this petition was entered in court, the petitioner had a 
right, without application for leave, to bring an action of review. 
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The time has passed for the exercise of that right ; but it is the 
opinion of the court that the review should still be granted if the 
petitioner waives the right to plead the statute of limitations in 
defence of the original action. Upon the petition no costs will 
be recovered. 

APPLETON, C. J., vV ALTON, BARROWS, Vrn,GIN and LIBBEY, 
JJ., concurred. 

EZRA MARSHALL vs. CYRUS PERKINS, 
executor of the last will and testament of SEBRA DuNHAl\L 

Oxford. Opinion Juno 7, 1881. 

Stat. 1872, c. 85, § 12. Executor or administrator- presentment of a claim to. 

An action cannot be maintained against an executor or administrator upon a 
promissory note of the deceased, unless the plaintiff has seasonably pre
sented the defendant, as required by stat. 1872, c. 85, § 12, with a written 
statement of his claim comprising a full description of the note, [ copy J 
unless the defendant waived the same by making no objection to a like pre
sentment of the note itself. 

The claim must be presented in writing by the plaintiff, or his agent or attor
ney, its presentment by a prior holder is not sufficient. 

ON REPORT. 

Assumpsit upon the promissory note of Sebra Dunham, for 
three hundred and sixty dollars, dated September 1, 1851. The 
writ was dated November 19, 1878. Plea, general issue, with 
brief statement that the claim had not been· presented in writing 
to the defendant as required byJhe statute. 

The opinion states the facts that are material to the question. 

Geo. A. Wilson, for the plaintiff. 

Statutes are to receive such a construction as must evidently 
have been intended by the legislature. TVinslow v. Ki1nball, 
25 Maine, 493. 

The intention of the legislature in providing that the claim 
must be presented in writing thirty days before suit is brought 
against an executor or administrator, was evidently to give the 
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representative notice of the existence of such a claim, and give 
him time and opportunity to investigate it. See Blackington v. 
Rockland, 66 Maine, 333; Holbrook v. Holbmok, 15 Maine, 9, 
for analogous cases. 

The presentment of the note itself not only answered the 
statute requirements but performed in the fullest manner the 
offices desired and intended by the legislature ; it was more than 
sufficient. Ingalls v. Cole, 47 Maine, 540; Stimpson v. Mon
mouth Fire Ins. Co. Id. 379; Nichols v. Perry, 58 Maine, 29. 

It makes no difference that the note changed hands after it was 
presented for payment. The change of the claimant does not 
affect the defendant. 

Erioch Foster, for the defendant, cited: Stat. 1872, c. 85, § 
12; Eaton v. Buswell, 69 Maine, 552; Lancey v. lVhite, 68 
Maine, 30. 

VIRGIN, J. Assumpsit on a promissory note given by the 
defendant's testator, payable to his wife, Marion Dunham or 
bearer, at the testator's decease, which occurred November 30, 
1876. The question is, has the requirement of R. S., c. 87, § 
12, as amended by stat. 1872, c. 85, § 12, been complied with. 
That requirement, so far as it applies to this case, is that, no 
action shall be maintained against an executor on a claim against 
his testator's estate, ii unless such claim is first presented in writ
ing, and payment demanded at least thirty days before the action 
is commenced." 

In this case, the note itself was presented seasonably to the 
defendant, and payment thereof demanded ; and the plaintiff 
contends that thereby his claim was ii presented in writing," 
within the substantial requirement of the statute. 

A substantial compliance with its provision, is a condition pre
cedent to the maintenance of the action. Eaton v. Buswell, 69 
Maine, 552. vVhat constitutes a presenting in writing of a claim, 
must be determined (in the language of BARROWS, J. inNiclwls 
v. Perry, 58 Maine, 29, 32, in construing a somewhat similar 
statute notice,) ii by a fair and liberal construction of the statute 
in furtherance of its object." And considering the numerous 
claims meritorious and otherwise, which are frequently set up 
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against dead men's estates, and, in the absence of only such per
sonal knowledge of the deceased as can be gleaned from the 
papers which he may have left, the great embarrassment of the 
administrator in determining which should be paid, and which 
rejected, and the desirability of seasonably paying such as shall 
appear just; the evident design was to prevent actions involving 
needless cost and expense to the estate in collecting honest claims 
against it, by compelling a claimant to hand to the administrator 
the nature and extent of his claim, and allow the reasonable pre
scribed period for investigating the justice of it. The solicitude 
of the legislature concerning the just settlement of estates is dis
closed by the statutes. 

Thus: As early as the revision of 1841, it was provided that 
claims against insolvent estates ~~must be presented in writing, 
supported by affidavit of the claimant or of some person cogni
zant thereof, stating what security the claimant has, and the 
amount of credit to be given." R. S., 1841, c. 109, § 6. And§ 
7, allowed the commissioners of insolvency to examine the claim
ant under oath on all matters relating to the claim. The design 
of these provisions was to afford persons administering on estates, 
additional means for the protection of the estate against spurious 
claims, SHEPLEY, J. Morse v. Page, 25 Maine, 496, 499. But 
realizing that spurious claims were not confined · to insolvent 
estates, the legislature authorized executors or administrators to 
require of claimants against solvent estates, precisely the same 
mode of prosecuting their claims as the statute imperatively 
demanded of claimants against insolvent estates. Stat. 1869, c. 
7, § 6, now incorporated in R. S., c. 64, § 60. And on the same 
day the legislature enacted the statute under consideration. Stat. 
1869, c. 9, incorporated in R. S., c.' 87, § 11, and amended by 
stat. 1872, c. 85, § 12. The phrase ~'presented in writing" is in 
each of the three statutes mentioned. We fail to see how the 
provisions of the first two statutes can be complied with, unless 
the claim, whether the original evidence of it is in writing or not, 
be reduced to writing; for both of those statutes seem to con
template that the claim presented shall be deposited with the 
executor, else he could not prosecute him should he commit per-
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jury. And if this view be correct in relation to those statutes, 
no good reason occurs to us for construing otherwise the same 
phrase in § 12. 

The word '' claim," is a general one, and broad enough in its 
signification to include all demands of every name and nature, 
whether resting in contract oral or w1'.itten, or sounding in tort. 
The statute makes no distinction between verbal or written con
tracts, simple contracts or specialties. Whichever or whatever 
the claim may be, itis to be presented in writing. The law being 
general, its construction must be general, and apply to all cases. 
We cannot divide it into as many special rules as there are cases 
which may arise under it. 

Of course the claimant is not bound, under the statute requir
ing thirty days notice, to furnish the executor a detailed statement 
of all the information he may have concerning his claim. That 
construction would add to the nature and extent of the notice 
required by the statute. Ingalls v. Cole, 47 Maine, 540. If 
the executor desires more than a simple written statement of the 
claim handed to him, R. S., c. 64, § 60, affords him ample means 
to obtain it. 

But stat. 1872, c. 85, § 12, like the others cited, was 
enacted for the benefit of estates, and of those who take upon 
themselves the important trust of administering on them; and 
any party may waive the provisions of a statute made for his 
benefit. Smith v. Chadwick, 51 Maine, 515; Mattocks v. 
Young, 66 Maine, 459. When a claimant hands to an executor 
a written statement comprising a full description of a promissory 
note to which his testator was a party, its date, sum payable, 
time of payment and parties, and demands of him payment there-

• of he has done all this statute requires of him. And if instead 
thereof, he hands to him the original note and permits him to 
examine and take memoranda of it, the executor thereby acquires 
the best possible evidence of the claim, together with a knowledge 
of the genuineness of the signatures of the responsible parties, 
and of the witn~ss' signature and the probability of the latter being 
made at the date of the note. And if the executor avail himself 
of such a presentation, and make no objection thereto, he must 
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be considered t9 have waived the more formal statute require
ment, for neither he nor the estate which he represents, can 
suffer by the waiver. 

But is is said that, when the note was presented to the defend
ant and payment thereof demanded, Eliza M.· Marshall was the 
owner of the note and claimant, and that thereafterward and 
before the commencement of this action, she gave the note to her 
husband, the present plaintiff, who has never presented the claim 
anew to the· defendant, but relies upon the presentment made by 
his wife ; and the defendant contends that this plaintiff cannot 
maintain an action thereon as claimant until thirty days after he 
has presented it. We think this proposition is sound. 

Of course the presentation may be made by the claimant in 
person, or by his agent or attorney. And while the statute 
does not require this in terms, or that no one who has not pre
sented it as claimant shall bring an action thereon, we think such 
a construction is fair, and the only one consistent with its object. 
Otherwh~e the executor might not be able to find the claimant in 
order to pay the note, and thus save costs and expense of a 
needless action. Moreover there might be legal reasons for not 
paying the note to a payee who may have pTesented it as claimant 
which might not exist as against some subsequent holder, without 
notice. Field v. Tibbetts, 57 Maine, 358. And the law of 
set-off might have been the reason why the executor did not pay 
the note when presented by the heir of the maker, while the 
estate might not have any account against the present plaintiff. 

The defendant does not question the title of the plaintiff to the 
note through a completed gift, as the plaintiff anticipated he 
would. And ifhe had raised that question and succeeded in defeat
ing his title, thus leaving it in the wife, the authorities cited by 
the plaintiff's brief would har<J_ly be applicable; for the ''facts 
reported and evidence offered" fail to show that the action was 
brought for the benefit of Eliza, and by her order ; and the cases 
cited only authorize an action on a promissory note, which passes 
by delivery, to be brought in the name of any person who con
sents thereto, except when brought "for the benefit of the owner 



348 MT. DESERT V. TREMONT. 

and by his order." See Ticonic Bank v. Bagley, 68 Maine, 
250, where BARROWS, J. sums up the decisions. 

According to the terms of the report, 
Plaintiff nonsuit. 

WALTON, BARROWS, DANFORTH, LIBBEY and SYMONDS, JJ., 
concurred. 

APPLETON, C. J., did not concur. 

INHABITANTS OF MT. DESERT vs. INHABITANTS OF TREMONT. 

Hancock. Opinion June 7, 1881. 

Towns, division of. Liability of the new town when it is to pay a portion of 
existing liabilities. Special laws, 1848, c. 98. 

,vhere an act of the legislature dividing a town and incorporating a new town 
provided that the new town should be holden to pay to the parent town a 
certain proportion of the debts ancl liabilities of such town existing at the 
time of the separation, the parent town, while primarly liable for the whole, 
and acting in its own behalf, became the agent of the new town, so far as 
it was interested, in defending an action brought to establish any such 
liability; and if in defending any such suit the parent town acted in good 
faith, and with due diligence and skill, the new town would be bound by 
the result of the action and the judgment would be conclusive upon it. 

In such a case it is not necessary that the new town should be notified of the 
pendency of the action against the old town. 

ON REPORT. 

An action to recover such portion of the sum of $1200, paid 
by the town Mt. Desert, in a settlement of judgment upon a 
liability of that town existing June 3, 1848, when the town of Mt. 
Desert was divided and the town of Tremont was incorporated, 
as is provided by the act of separation, special laws, 1848, c. 98. 

The opinion states the case. 

L . .A. Em,ery, for the plaintiffs, cited: North Yarmouth v. 
Skillings, 45 Maine, 133; State v. Madison, 59 Maine, 538 ; 
Oyr v. Dufour, 62 Maine, 20; Topsham v. Lisbon, 65 Maine, 
449; Brewster v. Harwich, 4 Mass. 278; Godfrey v. Rice, 59 
Maine, 308 . 

.A. P. Wiswell, for the defendants. 
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No notice was given to the town of Tremont to appear and 
defend, or take part in the defence of, the action of Kimball 
against the town of Mt. Desert. There can be no question 
then, that any defence which Mt. Desert could or should have 
made to the original action can now be made by these defend
ants, it being the first opportunity they have had to be heard 
upon that question. And the judgment rendered in that case 
cannot be conclusive against Tremont, not having been a party 
or privy to the action. Counsel then ably argued the questions 
which arose in the case of I~iniball v. lift. Desert, contending 
that Kimball had no legal claim against Mt. Desert and that 
therefore, at the time of the separation, as there was no liability 
upon the part of Mt. Desert to pay Kimball anything, and as the 
suit of Kimball against Mt. Desert was not then pending, the 
act of separation imposed no liability on the defendants to pay 
any part of the Kimball judgment. 

LIBBEY, J. This action is brought to recover of the defend
ants their proportion of the sum paid by the plaintiffs to Daniel 
Kimball in 9-ischarge of a judgment recovered by him ag~inst 
them on a claim for property tnken by warrant of distress against 
Mt. Desert, prior to June 3, 1848. 

At their October term, 1837, the county commissioners of 
Hancock county located a county way in Mt. Desert, and ordered 
it opened in two years. At their April term, 1846, a•petition was 
presented for the appointment of an agent to open the way, and 
an agent was duly appointed therefor, who made a contract for 
constructing and opening the way ; and afterwards presented 
his account of his disbursements, which was allowed and judg
ment duly entered up by said commissioners, in his favor for 
$927. 71, at their November term, 184 7. 

No objection is made to the regularity of the proceedings after 
the appointment of the agent to the allowance of his account. 

On this judgment a warrant of distress was issued against the 
town, February 8, 1848; and by it the sheriff of the county, 
on the 22d of April, 1848, took and sold the property of said 
Kimball, who was an inhabitant of the town. 
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By c. 98 of special laws of 1848, approved June 3, 1848, the 
town of Mt. Desert was divided, and a portion of it was incor
porated a new town by the name of Mansel. By c. 160 of the 
special laws of the same year, the name of the new town was 
changed to Tremont. 

Section two of the act of separation is as follows : "Said town 
of Mansel shall be holden to pay the said town of Mt. Desert 
such proportion of the debts and liabilities of the said town of 
Mt. Desert, beyond their resources now existing, and which may 
hereafter arise in consequence of any and all suits at law now 
pending against or in favor of said town of Mt. Desert; and 
also assume the support of such proportion of all persons, 
supported as permanent or occasional paupers by said town of 
Mt. Desert, as the last valuation of that portion set off hereby, 
bears to the whole valuation of the town of Mt. Desert." 

Section three provides for the payment by the inhabitants of 
the town of Mansel of all taxes which had been assessed upon 
them by Mt. Desert and remain unpaid. Section four provides 
for an equitable division of the school money which had been 
raised by Mt. Desert. 

It is agreed that the proportion of the valuation of the new 
town to the whole valuation of the old at the time of division 
was as fifty-six to one hundred. 

On July 28th, 1848, said Kimball commenced an action in the 
district court for said county, returnable at the October term, 
against the town of Mt. Desert for the value of his property 
taken and solcl on the warrant of distress against the town. The 
action was duly entered when the defendants appeared by counsel 
and it was continued to the April term 1849, when it was taken 
by appeal to the Supreme Judicial Court, and was duly entered 
in said court and continued to the May term, 1850, when it was 
tried to the jury, and a verdict rendered for the plaintiff for 
$426.80 damages; and judgment was duly rendered for that 
sum and $58.23 costs. 

On that j udgmcnt said Kimball brought an action in said court 
at the April term, 1865, and recovered judgment for $930.00 
debt and $21.26 ·costs. 
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On the second judgment said Kimball brought an action in 
said court, at the April term, 1869, and recovered judgment for 
$1157.85 debt, and $11.24 costs. 

On the last named judgment said Kimball brought an action 
in said court at the October term, 1872, and recovered judgment 
for $1401.25 debt and $12.07 costs. 

On the first of June, 1876, the plaintiffs settled with Kimball 
and procured a discharge of the last named judgment for the 
sum of $1200. 

The great contention between the parties is as to the effect to 
be given to said judgments in this case. The plaintiffs claim 
that they are conclusive upon tho defendants as to the validity 
and amount of the claim of Kimball against the town of Mt . 

. Desert, at the time of the separation ; and on the other hand the 
defendants claim that they are not conclusive upon them, but 
that they may now show that Kimball had no legal claim against 
the town. And to show this they rely, principally upon two 
grounds~ 1. That more than six years had elapsed from the 
time the way was to be opened when the petition was presented 
to the commissioners for the appointment of an agent to open it, 
and that therefore, the way had become discontinued, and the 
commissioners had no jurisdiction to appoint an agent. 2. That 
the warrant of distress was void lJecause it was issued without 
notice to the town of the allowance of the agent's accounts, and 
was not in the form required by law. · 

The question presented is not free from doubt. We are aware 
of no decided case pl'eciscly in point, and must, therefore, apply 
to the determination of the question, the intention of the legis
ture, as expressed in the act of separation, and established 
principles of law applicable to it. 

It appears to have been the intention of the legislature in 
making the division and incorporating the new town, that, while 
in law the town of Mt. Desert should remain liable for all debts 
and liabilities then existing and all actions then pending, the 
inhalJitants of the new town should remain liable for their just 
share of such debts and liabilities, and the results of such actions, 
in excess of the resources of the old town, as if no division had 
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been made, and we think it may well be held that under the 
provisions of the act, the town of :Mt. Desert, while primarily 
liable for the whole, and acting in its own behalf, became the. 
agent of the new town, so far as it was interested, in defending 
any action then pending or afterwards brought, to fix and estab
lish the liability of the town of Mt. Desert for any claim made 
against it ; and in doing so, acting in good faith, and with due 
dfligence and skill, the new town is bound by the result of the 
action. 

This clearly seems to be so in r~gard to '' actions pending 
against or in favor of said town of Mt. Desert," for their share 
of the results of which the inhabitants of the new town were to 
be liable, and we think the same rule should he applied to the 
debts and liabilities not in suit at that time. 

There is no suggestion of had faith or want of diligence or 
skill in the defence of Kimball's action. 

vV ell established legal principles seem to lead to the same 
result. In an action by a creditor against the fraudulent vendee 
or grantee of his debtor, for the property held by him in fraud 
of creditors, it is incumbent on the plaintiff to prove that he held 
a valid debt at the time of the conveyance; and in Sidensparker 
v. 8iclensparker, 52 Maine, 481, this court held that a judgment 
in favor of the plaintiff against the debtor, rendered in an action 
commenced after the conveyance, was conclusive upon the vendee 
or grantee, as to the validity of the debt and its amount, unless 
the court rendering the judgment had no jurisdiction, or it was 
obtained by fraud or collusion, or erroneously and unlawfully 
entered up. 

In an action by a creditor of a corporation against a stockholder, 
based on the liability of the stockholder for the corporate debts, 
it is incumbent on the plaintiff to prove his debt ; and it is well 
settled that a valid judgment against the corporation is conclu
sive upon the stockholder as to the validity of the debt and its 
amount. Milliken v. Whitehouse, 49 Maine, 527. 

In Tracy v. Goodwin, 5 Allen, 409, it was held that a judg
ment recovered without fraud or collusion, against a constable 
for a wrongful attachment of the goods of a third person on a 
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writ, is conclusive evidence both as to damages and costs, in an 
action against him and his sureties upon his bond, executed by 
them jointly and not severally. 

The principles decided in these cases apply with more or less 
force to the case at bar. In each of them it was incumbent on 
the plaintiff to prove his claim, and the parties held to he hound 
by the judgments had no opportunity to he heard in the actions 
in which they were rendered ; hut they were bound by the 
proceedings in the action establishing the r~lation of debtor and 
creditor and the amount of the deht. 

It is claimed that to render the judgment conclusive upon the 
· defendants, they should have hcon notified of the pend.ency of 
the action that they might h:wc had an opportunity to defend. 
The answer is that the plaintiff-, ,vere p1fo1arily liable for the 
whole claim, and ultimately for nearly one half, und therefore, 
could not he required to give np to the defendants the defence of 
the action ; and further, Tvhcn Kim1m11's claim accrued the 
defendants were inhabitants of the plaintiff town, and in privity 
with it, and as to that claim, the privity did not cease by the 
terms of the act incorporating them. 

Upon the whole we are satisfied that the obligation imposed 
upon the defendants by the act of separation, is that they shall 
pay their proportion, as fixed by the act, of all debts and liabilities 
then existing against the town of Mt. Desert, legally established 
by judgment of the court; and that the judgments in favor of 
Kimball are conclusive. 

It is suggested that the case does not show the amount of the 
resources of the plaintiffs at the time of the separation; but, as 
by the terms of the report, if the action is maintainable it is to 
stfnd for trial, that matter will he open to the parties. 

Action to stand for tr-ial. 

APPLETON, C. J., WALTON, DANFORTH, VIRGIN and PETERS, 

JJ., concurred. 

VOL. LXXII. 23 
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PETER LANE vs. INHABITANTS OF THE TowN OF EMBDEN. 

Somerset. Opinion June 7, 1881. 

Town bonds. Recitals - binding upon the town. Town records-construction of. 
Special laws, 1868, c. 622, § 1. "Bond." 

When by legislative enactment a town is empowered to raise money by a loan 
for a specified purpose, and the act is silent as to the officers who shall make 
the loan and issue the bonds, the municipal officers would be authorized to 
perform those duties; and before issuing the bonds, such officers must deter
mine whether the town had executed the power conferred upon it in accord
ance with the provisions of the act, and their recital upon the face of the 
bond of the facts in regard to that matter as they had determined them to 
be, would be conclusive upon the town in an action by a bondholder for 
value to recover the amount of an interest coupon. 

In its ordinary, popular signification, the word "bond" includes instruments 
not under seal by which the maker binds himself to pay money, or do some 
specified act, as well as instruments for like purposes under seal. 

In construing town records, evidentiary of the action of the town, the words 
used are to receive their orclinary and popular signification, rather than their 
technical meaning. 

ON REPORT. 

Assumpsit on the following instrument : 
''No. 30. 1~own of Embden loan. $30.00. 

''The town of Embden will pay to bearer thirty dollars, at the 
treasurer's office in Embden, on the first day of July, 1878. 

0. H. lVIcF ADDEN, Treasurer." 

This coupon was cut from a bond issued by the defendant town, 
July 1, 1869, and of the following tenor: 

"$500.00. State of Maine. No. iO. 
Loan of town of Embden, Somerset railroad. 

"Be it known, that the town of Embden will pay, at the treas
urer's office in Embden, to the holder of this bond the sum of 
five hundred dollars in forty years from the date hereof, and will 
also pay, at the same place, the annual coupons hereto attached, 
as the same shall severally become due, value received. In tes
timony whereof, we, the selectmen of said town, by virtue of 
authority conferred by the vote passed at a legal town meeting, 
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held therein, March 28, A. D. 1868, and by an act of the legis
lature, approved March 6, A. D. 1868., and in conformity thereto, 
do issue this bond with coupons attached, and have set our hands 
hereunto, and the treasurer has signed said coupons, at said 
Embden, this first day of July, A. D. 1869. 

T. F. BOOTHBY,~ 
I. W. ADAMS, Selectmen."·' 
AMOS HILTON' 

·writ was dated March, 3, 1879. 

Plea, general issue, with a brief statement, that the instrument 
declared upon in the plaintiff's writ was issued without legal 
authority and without consideration and is void. 

Other material facts appear in the opinion. 
By the terms of the report the law court was to render such 

judgment as the legal rights of the parties may require. 

F1·ye, Cotton and White, for the plaintiff, cited: R. S., c. 51, 
§ 80; Laws 1868, c. 622 ; Jones on R. R. Securities, § § 284, 
320-326, 288, 291, 292; MU1·ray v. Lm·dner, 2 Wall. 110; 
Conimissioners, &c. v. Clark, 94 U. S. 278; Cromwell v. 
County of Sac. 96 U. S. 51; 1 Dillon, Mun. Corp. § § 405, 
418, 419; Aurora City v. West, 7 ""Wall. 105 ; San Antonio v. 
Mehcrffy, 96 U. S. 312; 2 Pars. Notes and Bills, 9; Coloma v. 
Eaves, 92 U. S. 484; TVarmn v. Marcy, 97 U. S. 96; Grand 
Ckute v. Winegwr, 15 Wall. 355; East Lincoln v. Davenport, 
94 U. S. 801; Miller v. Be1·lin, 13 Blatch. 245; Knox Co. v. 
Aspinwall, 21 How. 539; Venice v. J.Wurdock, 92 U. S. 494 ;. 
Cornniissioners, &c. v. Bolles, 94 U. S. 104; Rocle Creek v. 
Strong, 96 U.S. 271; IIaclcett v. Ottawa, 99 U. S. 86; 01·leans· 
v. Platt, 99 U. S. 676; Block v. Cmnmissioners, 99 U.S. 686; 
Mercer Co. v. IIacket, l Wall. 83; Moultrie v. Savings Bank, 
92 U. S. 631; 2Vlomn v. M,iami Go. 2 Black, 722; Gelpeke v. 
Dubuque, 1 ·wan. 175; Lexin,qton v. Butler, 14 Wall. 282; 
Supervisors v. Schenck, 5 )Vall. 782; De1ning v. I-Ioulton, 64 
Maine, 254. 

D. D. Stewart, for the defendants. 

The form of this action is assumpsit, and this court has decided 
after argument and reargur.aent of the same question, that 
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· assumpsit cannot be maintained upon a coupon cut from a rail
road bond ; that it is a specialty, partaking of the nature of the 
bond, and that only debt or covenant can be maintained upon 
such a coupon. Jackson v. York & Gumb. R.R. Go. 48 Maine, 
147, 152. 

Upon examination, the alleged _bond turns out to be no bond, 
but a mere certificate of indebtedness, or scrip or promissory 
note. It has neither penal sum, condition nor seal. It is not 
sealed, and does not purport or profess to he under seal. Authori
ties are not needed in support of a principle so familiar to every 
common-law lawyer, th:1t an instrument is never a bond unless 
actually sealed. A recital on its face that it is under seal, will 
not make it so, unless it actually bears a seal. Boothbay v. 
Giles. 68 Maine, IGO; lVaTren v. Lynch, 5 Johns. 238. 

11 The term 1 bond,' ex v,i te,·,nini, imports a sealed instrument. 
All the definitions in the books describe a bond as a deed, or 
instrument under seal, and sealing has always been hold to he a 
necessa1;y requisite to its validity." 1 Burrill's Law Dict.

1 
155, 

Bond. 
The decisive effect of a seal, or the want of one, cannot he 

better illustrated than in the decisions of this court, in Wheeler 
v. Nevins, 34 Maine, 54; Wing v. Chase, 35 Maine, 260; 

. Baker v. Freeman, 35 Maine, 485. 
The allegation, therefore, in each of the special counts in the 

~ plaintiff's writ that the defendants issued bonds to the amount of 
-forty thousand dollars, of one of which the plaintiff is the holder, 
is not supported by the proof offered. 

Indeed, the proof offered is wholly inadmissible, because 
fatally variant from the declµ,ration. Stanwood v. Scovel, 4 Pick. 
423; Buddington v. Shearer, 20 Pick. 478; 1 Greenl. Evidence, 
. § § 56, 57, 58, 60, 63; Parsons v. Monmouth, 70 Maine, 262. 

It will be noticed that this act confers a special and specific 
· power which must be strictly executed, or it will fail. Towns 
·have no power to raise money for any such purpose unless author
ized by ~pecific legislative enactment. The town of Embden, 
under this act, could not legally raise money and appropriate it 
to aid any other railroad, or for any o~her possible object or pur-
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pose. By the terms of this act the town is imperatively required 
to apply the money, if they vote to raise it, to aid in the con
structio~ of the Somerset railroad, and to determine the manner 
in which it shall be applied for that purpose; and all this must 
be done by a vote of two thirds of the legal voters present and 
voting. If the money is not raised; or if raised to aid in 
the construction of the Somerset railroad ; or if the manner in 
which it is to be appropriated for that purpose is not determined, 
and all by a two thirds vote, then there is an organic defect in 
the execution of the power conferred by the act, which will make 
void all securities or obligations attempted by the officers of the 
town, to be issued under it; and all persons purchasing such 
securities, are chargeable with notice of such defective execution. 
°''Dealers in municipal bonds," said the Supreme Court of the 
United States in a recent decision, '' are charged with notice of 
the laws of the State granting power to make the bonds they find 
on the market. This we have always held. . ~very person 
who deals ,vith or through an agent, assumes all the risks of a 
lack of authority in the agent to do what he does. Negotiable 
paper is no more protected from this inquiry than any other." 
Anthony v. County of Ja.spe1·, decided at October term, 1879, 
and reported in vol. 21, No. 20, Albany Law Journal, May 15, 
1880, pages 397-8. 

In J1farsh v. Fulton Coilnty, IO "\Vallace, 683, the same court 
say: "But it is earnestly contended that the plaintiff was an 
innocent purchaser of the bonds without notice of their invalidity. 
If such was the fact, we do not perceive how it could affect the 
liability of the county of Fulton. This is not a case where the 
party executing the instruments declared upon possessed a gen
eral capacity to contract, and where the instruments might for 
such reason be taken without special inquiry into their validity. 

It is a case where the holder was hound to look to the 
action of the officers -if the county, and ascertain whether the 
laws had been so far follmved by them as to justify the issue of 
the bonds. The authority to contract must exist before any pro
tection as an innocent purchaser can be claimed by the holder. 

In each case the person dealing with the agent, knowing 
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that he acts only by a delegated power, must, at his peril, see 
that the paper on which he relies, comes within the power under 
which the agent acts. And this applies to every person who 
takes the paper afterwards ; for it is to be kept in mi1wl that the 
protection which commercial usage throws around negotiable 
paper, cannot be used to establish the authority by which it -was 
originally issued." 

These votes were to issue town bonds, '' the selectmen being 
authorized to sign said bonds when issued." No authority is 
conferred upon the seleclmen to sign promissory notes, or scrip, 
or obligations of any kind, except bonds. 

The instrument described in the plaintiff's writ, and offered in 
evidence by him, is not a bond. It is at most but a simple contract, 
a sort of certificate of indebtedness, a promissory note creating 
liabilities, if valid, widely different from those arising under 
bonds. It was solely for the town, and not for the selectmen, to 
determine the kind and character of the liabilities they were will
ing to assume. They had the right to rely upon the decision of 
thifJ court in the case already cited, Jackson v. York & Gumb. 
R. R. Co. 48 Maine, 147, as the law of the State, defining the 
chnructer and extent of tte liahjJjties -\Yhich would be created· 
und3r an issue of bonds, Lolding that neither bonds nor coupons 
were negotiable paper within the law merchant, and therefore 
not liable to he sctlttcred all over the State. Alniy v. TVinslow; 
12G Mass. 343; Le;rin[Jton v. Butler, 14 ... Wallace, 283. 

None of these votes were passed by the requisite two 
thin1s mnjority. The record is entirely silent upon that subject. 
This is fatal to the plaintiff's case. It is not a mere irregularity 
in the execution of a power, but a total failure to execute it in 
the manner required hy the statute. Upon this question, the 
duci,~ion of tbi~ court in a very recent case, Portland and 
O,;-rlensbury R. fl. Uo. v. Inhabitants of Standish, 65 :Maine, 
63 1 is conclusive. 

This opinjon is dccfr,ive of the case at bar. The plaintiff was 
bound to knmv, and take notice of the condition and character 

· of this record nncl of these votes, and must be held to know that 
, they created no liability whatever on the part of the town, and 
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gave no authority to the selectmen to sign and issue any such 
instruments as are here declared upon. He is specifically referred 
to these insufficient votes by the very paper he purchased, and 
therefore purchased them at his peril, with full notice and knmvl
edge of their invalidity. He is not, therefore, in any commer
cial sense, a bona fide purchaser. Gushing v. Field, 70 Maine, 50. 

A coupon for interest is never valid, unless the bond is valid. 
Concord v. National Bank, 51 Vermont, 146. 

LIBBEY, J. By special act of 1868, c. 622, § 1, the defend
ant town, with several other towns in Somerset county, was 
empowered, at any legal meeting duly notified and held for the 
purpose, to raise by tax or loan, such sum of money as it deemed 
expedient, not exceeding forty thousand dollars, and to appro
priate the same to aid in the construction of the Somerset rail
road, or extending the Somerset and Kennebec railroad, in such 
manner as it should deem proper, provided, that two thirds of 
the legal voters present and voting at such meeting, shall vote 
therefor. 

At a legal meeting duly notified and held for that purpose on 
March 28, 1868, the inhabitants of the defendant to-wn, by a vote 
of one hundred and thirty-t,vo for to seven against, 11 Voted to 
raise the sum of forty thousand dollars to aid in the construction 
of the Somerset railroad, and the selectmen to isr:me town bonds 
therefor." The record discloses that several other votes were 
afterwards passed by them, without disclosing the number voting 
for or against, as follows : 

1. To authorize the town agent for and in behalf of the town 
to subscribe for and take stock in the Somerset railroad to the 
amount voted. 2. To i::5sue bon<ls for a term not exceeding forty 
years. 3. That the selectmen be authorized to sign said bonds 
wlwn issued, and the treasurer to sign the coupons. 

By authority of these votes certain in::5truments by their terms 
called bonds, but not under seal, were issued, duly signed as 
required by the vote of the town, and sold to raise the sum of 
money voted. The plaintiff for full value, without notice of 
any defence, bought one of these bonds for five hundred dollars, 
of the person holding it; and this action is brought on one of the 
interest coupons attached to the bond. 
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The bond contains the following recital : (f In testimony where
of, we, the selectmen of said town, by virtue of the authority, 
conferred by the vote passed at a legal town meeting held therein, 
March 28, A. D. 1868, and by act of the legislature, approved 
March 6, A. D. 1868, and in conformity thereto, do issue this 
bond with coupons attached, and have set our hands hereto, and 
the treasurer has signed said coupons at said Embden tl~is first 
day of July, A. D. 1869." 

Payment is resisted by the defendants on two grounds. 
1. That the power conferred upon the town by the statute was 

not executed in accordance with its provisions, because the record 
does not show that the vote prescribing the manner in which the 
aid should be furnished to the corporation was passed by the 
requisite majority. 2. That the vote of the town authorized the 
selectmen to issue the bonds of the town for the money loaned ; 
but the instruments issued were not bonds, not being under seal, 
and therefore issued without authority. 

Questions very similar to the first point of the defence were 
determined by this court, in Augwita Bank v. Augusta, 49 
Maine, 507, and Deming v. rioulton, 64 Maine, 254. 

In Augusta Bank v. Augusta, the act under which the 
scrip was issued authorized the treasurer of the city, on the 
acceptance of the act by it, to issue the scrip of the city as 
therein provided. The city denied that the act was ever legally 
accepted by it. Upon this point the court, by TENNEY, C. J. 
says : ,i The act provides in no express terms for any tribunal 
which shall adjudge whether these various steps have been taken. 
It could not have been intended by the legislature, that this 
scrip should be issued, delivered to the directors of the rail
road, who should receive the amount of the same, and expend it 
in the construction and completion of the railroad, and the 
question be open to be presented on the trial of any action 
brought upon any piece of the scrip, whether the act was duly 
accepted, and the scrip had been issued, and sent into the world 
for a full consideration, after a compliance with every require
ment of that act. The duty of deciding these questions was 
imposed upon the treasurer of each city and town. He could 
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not issue the scrip till the act was accepted; he could not deliver 
the scrip to the directors till every necessary step had been taken 
to render the delivery proper. It was his province to see that every 
legal requirement was fulfilled as a condition of carrying out the 
great object of the act. It was, under the act, a matter of 
absolute necessity that he should be the judge of these matters, 
or he could not act at all in the premises." And the determina
tion of the treasurer was held conclqsive. 

In Deming v. I-Ioulton, supra, the doctrine of .Augusta Banlc 
v. Augusta was affirn1ed. The court, by APPLETON, C. J. says: 
"The bonds were issued by the proper authorities of the town. 
It was their duty to determine whether the preliminaries necessary 
to give validity to the bonds had been complied with before 
· issuing them; and their determination is conclusive." 

It may be said that these cases are not precisely in point in 
the case at bar, because in them the statute made it the duty of 
the officers named, on compli::ince with the requisite conditions, 
to issue the scrip ; while in this case, the act is silent as to the 
officers who shall make the loan and issue the bonds. But we 
think the principle is the.., same in each case. It must have been 
in the contemplation of the legislature, that, if the town raised 
the money by loan, it would be made, and the bonds issued by 
its municipal officers ; and that, before putting upon the market 
the commercial paper of the town to raise the money, they must 
determine whether the town had executed the power conferred 
upon it in accordance withthe provisions of the act. It is worthy 
of rem::irk, on this point, that the town, by vote of one hundred 
and thirty-two to seven, as well as by the subsequent vote, 
directed the selectmen to issue the bonds of the town for the 
money to he loaned, thereby, in substance, declaring that the 
requirements of the act had heen complied with. 

The bonds or scrip issued are negotiable and pass by delivery 
as commercial paper. They contain a certificate that the require
ments of the statute have been complied with by the town, and 
that they are issued in conformity therewith. vV e think the law 
well settled, that, '' if upon a true construction of the legislative 
enactment conferring the authority, the corporation, or certain 
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officers, or a given body or tribunal, are invested with power to 
decide whether the condition precedent has been complied with, 
then it may well he that their recital of their determination of 
the matter in pais, which they are authorized to decide, will, in 
favor of the bond-holder for value, bind the corporation." Town 
of Venice v. 1Wurdoclc, 92 U. S. 494; Town of Coloma v. Eaves, 
92 U. S. 484; St. Joseph Township v. Rogers, 1G Wall. 644; 
Orleans v. Platt, 99 U. S. 676; Buchanan v. Litchfield, 102 
u. s. 278. 

In Orleans .v. Platt, the court, (SWAYNE, J.) declares the rule 
thus : '' This court has uniformly held, when the question has 
been presented, that ,vhere a corporation has lawful power to 
issue such security, and does so, the bona fide holder has a right 
to presume the power was properly exercised, and is not bound 
to look beyond the question of its existence. Where the bonds 
on their face recite the circumsfances ·which bring them within 
the power, the corporation is es topped to deny the truth of the 
recital." (See authorities cited.) 

This rule inflicts no unjust hardship upon the defendant town 
and its tax payers. They knew the vote of the town directing 
the selectmen to loan the money and issue the bonds ; and that 
they were proceeding to fasuo thorn. If they had no legal authority 
for so doing, the tax payers might have applied to this court for 
an injunction to restrain them from proceeding. It was their 
duty to have done so. In Orleans v. Platt, supra, SWAYNE, J. 
in discussing a similar point, says : '' In this case a preliminary 
injunction might and should have been procured forbidding the 
commissioners to issue the bonds, and the railroad comp::my, if 
it received them, from parting with them until the case made by 
the certiorari, was finally brought to a close. This would have 
involved only an ordinary exercise of equity jurisdiction" ( citing 
authorities.) "The omission was gross !aches. This negligence 
is the source of all the difficulties of the plaintiff in error touch
ing the bonds. The loss, if any should ensue, will be due, not 
to the law or its administration, but to the supineness of the town 

1 and the contestants." County of Ray v. Vansyckle, 86 U. S. 
675. 
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But instead of instituting proper proceedings to prevent the 
evil, the town and its tax payers stood by and saw the selectmen 
issue the bonds, put them on the market, and raise the money 
with them for the benefit of the town ; and now, after the bonds 
have passed from hand to hand as commercial paper for years, 
payment is resisted because of an irregularity on the part of the 
town in exercising the power conferred upon it. The well 
established rules of law will not sanction such a defence. 

Portland and Ogdensburg R. R. Go. v. Standish, 65 Maine, 
63, is relied upon by the learned counsel for the defendants, as 
decisive of the case in their favor. But the question involved in 
that case, was entirely different from the one in issue in this. 
That was an action to enforce a subscription for stock voted by 
the town. It was between the parties to the alleged contract. 
No subscription had been, in fact, made. The action was based 
upon the validity of the vote alone. The town might well say it 
had passed no legal vote to subscribe for the stock. 

The second ground of defence is alike untenable. The same 
question was before this court in Au,qusta Bank v. Augusta, 
supra. In that case it was contended that the coupons in suit, 
being cut from scrip issued by the city- without seal, were not 
within the provisions of the statute relied on, as the statute 
embraced coup~ns cut from bonds only. But the court held 
otherwise, TENNEY, C. J. in the opinion of the court, remarking 
that: ''The term bond has a grBat variety of significations, and 
in law it does not necessarily import n, seal as the word is 
ordinarily used." To like effect is Stone v. Bradbury, 14 Maine, 
185. 

In Demling v. IIoulton, supra, the act of the legislature 
authorized the town treasurer to issue scrip, and he issued the 
bonds of the town and this court held them valid. In Town of 
Venice v. Murdock, 82 U.S. 4~4, the statute authorized the issue 
of bonds of the town. The instruments issued were similar to those 
issued by town of Embden, having no seal, and not purporting 
to he sealed ; but the court in speaking of them in the opinion 
uniformly calls them boncls. 
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In Humboldt Township v. Long, 92 U. S. 642, the statute 
authorized the issue of bonds ; but the instruments issued were 
certificates not under seal ; and the court in speaking of them, 
characterizes them as certificates of indebtedness, bonds, and 
contracts, interchangeably. In both cases the instruments were 
held valid. 

In Scipio v. Wright, 101 U. S., 665, the statute authorized 
the raising of money by the issue of bonds, but the instruments 
issued were mere promises not under seal. STRONG, J. in the 
opinion of the court, says : ~1 The plaintiff below brought suit 
upon twenty-five bonds, or rather, notes," but when the instru
ments are afterwards referred to in the opinion he uniformly calls 
them bonds. All that were issued for money loaned were held 
valid. 

The foregoing authorities su~tain the position, that, in its 
ordinary, popular signification the word bond includes instruments 
not under seal, by which the maker binds himself to pay money, 
or do some act specified, as well as instruments for like purposes 
under seal. 

In construing town records, evidentiary of the action of the 
town, the words used are to receive their ordinary and popular 
signification, rather than their technical meaning. The vote of 
the town, directing the officers to issue the bonds of the town, 
for the money loaned, authorized them to issue the instrument 
in suit. 

Judg·ment for the plaintfff for the 
am.aunt of the coupon declared 
on witlt interest frmn date of tlte 
writ. 

APPLETON, C. J., WALTON, BA:mows, VIRGIN and SYMONDS, 

J J., concurred. 
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Waldo. Opinion June 8, 1881. 

Review. Error in an admission. 

Reviews when not a matter of right, are granted to prevent injustice. 
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A review of a judgment against a defendant will not be granted because of an 
error in an admission by the defendant, in an action to collect a subscription to 
stock, deliberately made, when it appears that all the facts were matters of 
record to which the defendant h::tcl access ut the time of the admission, though 
it might be different if the defendant had been entrapped or misled into making 
the fatal admission without laches on his part, or had been prevented from 
ascertaining and procuring evidence of the real facts. 

ON PETITION for review. 

The opinion states the facts. The case is reported to the full 
court for decision upon so much of the evidence and admissions 
of fact as are legally admissible. 

N. JI. Eiubbarcl, for the petitioners. 

The case of B. & M. L. R.R. Co. v. Cottrell, 66 Maine, 185, 
judicially established the fact that there was not stock enough 
subscribed to build the road from Belfast to Newport at the _time 
the assessments were made and that the directors violated the 
fourth condition upon which the petitioners' subscription was made. 
In the former action B. & M. L. R. R. Go. v. Brooks, 60 
Maine, 568, the defendants [these petitioners J admitted the con
trary to be true. This erroneous admission was without laches 
on their part. They had able counsel to make up the case for 
them. The subscription book did show a subscription of $935,700 
and the engineer's estimate then was $906,500. The mistake 
must have been a mutual one, or the R. R. Co. perpetrated a 
fraud upon these petitioners, and _in either case a review should 
be granted. Stockbridge v. West Stockbridge, 13 Mass. 303 ; 
6 Met. 414. 

The information acquired since the decision of the court in the 
original case, I think, shows conclusively that Brooks had a valid 
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defence, and that they were prevented from presenting it by 
mistake both of law and fact, and the court in the exercise of a 
sound discretion will grant a review. 

S. C. Strout, IL W. Gage and F. S. Strout, for the defend
ant, cited: Lexington v. JJ:fulliken, 7 Gray, 280; W~a?zJOle v. 
Gray, 11 Allen, 149; Butlerv. Charlestown, 7 Gray, 16; Kerr on 
Fraud and :Mistake, 303, 403-407; Beckford v. Wade, 17 Ves. 
87; Pickering v. Ld. Stamford, 2 Vos. 583; Jones v. Turber
ville, 2 Ves. 11, note; Spaulding v. Farwell, 70 :Maine, 17; 
Railroad v. Sleeper, 121 :Mass. 29; Railroad v. Brooks, 60 
:Maine, 576; Foxcroft v. Devonshire, 2 Burr, 936; 11fayfield v. 
Wadsley, 3 Barn. and Cress. 357; Van Slyck v . .liogebooni, 6 
Johns. 270; Cogswell v. Brown, l :Mass. 237; lVilkinson v. 
Payne, 4 T. R. 468; Booden v. EZUs, 7 Mass. 507; Lexington 
R. R. Co. v. Chandle1·, 13 .Met. 311; B. & B. R. R. Co. v. 
Buck, 65 Maine, 539; I1. & P. R.R. Co. v. Jarvi·s, 34 Maine, 
360; Jordan v. Stevens, 51 Maine, 78; McCobb v. R'ichardson, 
24 Maine, 82; Daniel v. Mitchell, l Story, 172; TCrtrner v. 
Daniels, l vVood. and Min. 90; 2 Graham and vVaterman, New 
Trials, 48; Brackett v. Morse, 23Vt. 554; I1elsey y. I-Ianrner, 
18 Conn. 311; Lester v. State, 11 Conn. 415; McLanahan v. 
Uni°'versal Ins. Uo. l Pet. 170; Story's Equity, § § 14 7, 151; 
Fellows v. School Dist. 39 Maine, 559. 

VIRGIN, J. On February 25, 1868, the selectmen of the town 
of Brooks, pursuant to previous corporate authority of the town 
(60 Maine, 568), subscribed for two hundred shares of the non
preferred stock of the respondent railroad company, upon the 
condition that no assessment should he made thereon, until the 
full amount of subscription was secured for the completion of the 
road to Newport or to any junction of the Maine Central Railroad. 

On June 23, 1868, the books were closed and returned to the 
treasurer, the whole amount of stock subscribed, as appeared 
therein, being $935,700. The engineer estimated the cost of 
constructing the road to Newport at $906,500; but the route 
was changed, making Burnham instead of Newport the place of 
junction, and the road constructed at an expense of $950,000, 
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which was less by $150,000 or $200,000 than the other route 
would have cost. 

On July 20, 1868, the directors laid an assessment of fifteen 
per cent. upon all the subscriptions, and on February 3, 1869, 
the town paid fifteen ht1ndred dollars on its assessment. Subse
quently other assessements were laid, altogether covering the 
whole subscription, which, the town refusing to pay, the company, 
on March 12, 1870, brought ttn action to recover. At the April 
term, 1871, the action, by agreement of the purties, was reported 
to the law court upon certain evidence and admissions ; and at 
the April term, 1873, judgment was rendered against the town 
for the unpaid balance· of the subscription, and execution issued 
June 25, 1873. 

At a legal meeting held September 16, 1873, the town, under 
a proper article in the warrant, instructed the selectmen ~'to settle 
the execution on the best terms they could obtain by the first of 
January following, by paying five thousun<l dollars in money, 
and the balance in town orders at par, payable in three equal 
installments of two, four and six years, at six per cent. annual 
interest." Accordingly on February 19, 1874, the parties com
promised, the company discounted two thou:-;and dollars, and 
received five thousand dollars cash, and the balance in town orders 
dated January 1, 1874, payable in two, four and six years. 
Thereupon the execution was discharged, and a certificate of two 
hundred shares of the company's stock was issued to and accepted 
by the town which has remained in the possession of its officers 
ever since, though placed on file with an offer of surrender when 
this petition was entered. 

When the original action was made up for the law court, the 
report contained an admission on the part of the defendants in 
that action, that, at the time the assessments were made, there 
was stock enough subscribed for in the books of the company to 
complete the road. They\ now say that the admission was not 
true as matter of fact ; that the admission was made by mistake 
and under misapprehension, they not knowing all the circum
stances under which other subscriptions were made ; that the 
subscriptions of Unity, Newport, Troy and Detroit, as wen as 

/ 
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those of sundry individuals, were invalid, thus reducing the 
whole amount of valid subscriptions far below that estimated by 
the engineer as sufficient to complete the road even to Newport; 
that they had no knowledge of these facts until after the rendition 
and satisfaction of the judgment against them ; and that the 
judgment could not have been rendered but for such admission. 
They therefore ask us to grant a review of the action and enable 
them to recover back the amount paid by them. 

But granting that the subscriptions of the above named towns 
have been adjudicated to be invalid ; that without them the aggre
gate amount of subscriptions was less than the sum estimated by 
the engineer to be sufficient for the completion of the road; and 
that if these facts had appeared in the report of the original action, 
instead of the admission to the contrary, the company would not, 
in the absence of any other ·controlling facts, have recovered the 
judgment ; still it would not necessarHy follow that a review 
would be warranted. Reviews, when not a matter of right, are 
granted to prevent injustice. The inhabitants of Brooks desired 
the construction of a railroad through their town. They deliber
ately agreed in their corporate capacity, by a vote of more than 
three to one, to pay $20,000 toward13 its construction, provided 
the location, terms of agreement, etc., should be satisfactory to 
their selectmen, and the advisory committee duly appointed 
therefor. Relying upon this agreement, the company built the 
road through the town and established a station therein, all to 
the satisfaction of the selectmen and committee. The town, 
when called upon to fulfill their agreement, paid a portion of the 
first assessment, refused to pay the balance and appealed to the 
court. They agreed upon the facts and were defeated. If they 
had been ii entrapped or misled into making the fatal admission, 
and without !aches on their part" ( Stockbridge v. W. Stockbridge, 
13 Mass. 303 · approved in Bowditch Ins. Go. v. Winslow, 3 
Gray, 424) ; or had been prevented from ascertaining, and 
procuring evidence of the real facts ( ·ward v. Clapp, 6 Mete. 
414) ; justice might require us to grant a review. But the facts 
were all a matter of record, to which they had access. More
over, after judgment, the town with full means of knowledge of 
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the facts, in its corporate capacity, deliberately caused their debt 
to be compromised and paid, 3:nd received their certificate of stock 
which they have ever since kept, offering to surrender it only 
when their case on the petition was completed for this court. 
There would be no more justice in granting a review for the cause 
assigned than for allowing the petitioners a review in order to 
plead the statute of limitations. 

Moreover, we by no means feel clear that a review would 
result favorably for the petitioners. The decision of B. & M. 
L. Ry. Co. v. Cottrell, supra, was made upon the facts then 
before the court, one controlling fact being that the aggregate 
amount of valid subscriptions was less than the sum estimated by 
the engineer as sufficient to complete the road. It did not appear 
in that case as in this, that pripr to laying any assessment, the 
company bona .ficle contracted with parties supposed to be respon
sible, for the completion of the road, at a sum considerably less 
than the aggregate sum of valid subscriptions. Had Cottrell's 
case disclosed that fact, the decision might have been different. 
But we have no occasion to decide this point. 

Prayer of petition denied. 

APPLETON, C. J., ·WALTON, DANFORTH and PETERS, JJ., 
concurred. 

LIBBEY, J., having once been of counsel did not sit. 

IVORY LITTLEFIELD and another vs. VASSAL D. PrNKILBI. 

Piscataquis. Opinion June 4, 1881. 

Stat. 1874, c. 235. Pleadings. Declaration. Demurrer. Waiver. U. S. 
Rev. Sts. § 3963. 

·where the assignment, or copy, is not filed with the writ when an action is, 
brought by the assignee in his own name as provided by stat. 187-!, c. 235, 
the objection to such omission must be seasonably taken by motion or plea 
in abatement ; and where a motion to dismiss for such cause was not filed 
until the second term; Held, that the defendant had waived the objections. 

Where a declaration alleges that the consideration for the contract upon which 
suit was brought, was an assignment of a contract with the government for 

VOL. LXXII. 24 
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transporting .the United States mail, it will be held bad on demurrer, as such 
an assignment is declared null and void by express provision. U. S. Rev. 
Sts. § 3963. 

ON REPORT. 

,The opinion states the case. 

(Declaration.) 

'
1 For that ·wmiam A. Frye, of Newport, in the county of 

Penobscot, in the State of Maine, on the first day of May, A. 
D. 1873, was contractor and was interested as sole contractor in 
a certain contract or contracts, between himself and the United 
States of America, to wit, a contract or contracts to carry the 
United States mails, on mail route, number nineteen, from South 
Windham to Warren in the State of Maine, and on mail route, 
number one hundred _and twenty-one, to carry the United States 
mail from Gardiner to New Castle, in the State of Maine, and 
t.b-en had the right to carry said mails according to said contract 
or contracts before then made between him, said Frye, and the 
United States, and in accordance with all orders, directions and 
regulations then existing, or thereafter to be made on the part of 
the United States, said contract or contracts, being then in full 
force, and to terminate in any event on July 1, A. D. 1877, and 
.the said Frye was then and there entitled to all.the pay and com
pensation which should arise out of said contract or contracts, 

. and the proper performance of the same. Vassal D. Pinkham, 
then of said Augusta, being desirous of purchasing and receiv
ing of said Frye all his, said Frye's, rights in said contract or 
contracts with the United States to receive from the United States 
the full compensation allowed, or to be allowed, by the United 
States for the transportation of said mails on and over said mail 
routes, numbers nineteen and one hundred and twenty-one, 
according to said contract or contracts, and orders, directions and 
regulations as aforesaid, for his, said Pinkham's, own use and 
benefit, on said first day of May, A. D. 1873, at said Augusta, 
in consideration that the said Frye then and there at the special 
instance and request of said Pinkham, had so sold, assigned and 
transferred all his, said Frye's, interest in said mail contract or 
contracts of himself with the United States, that the said Pink-
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ham then and there instantly, thereby and by proper power of 
attorney, then and there made, executed and delivered by said 
Frye to said Pinkham, became entitled to receive all such pay 
and compensation, as aforesaid, from the United States, and for 
divers other valuable consideration by said Frye, then and the-10 
made and delivered by said Frye to said Pinkham by his, said 
Pinkham's, certain instrument, to wit, promise in writing of that 
date, signed by said Pinkham and delivered by said Pinkham to 
said Frye, then and there promised to said Frye, that he the said 
Pinkham would carry said United States mail on said mail routes, 
according to said contract or contracts, between said Frye and 
the United States, and in accordance with all orders, directions· 
and regulations then existing or thereafter to be made on the part 
of the United States, and in all things to do and perform what-:
€Ver would he required of. said Frye by the United States 
<:loncerning the conveyance of said mails, over said routes, numbers 
nineteen and one hundred and twenty-one, as aforesaid, and hold 
and save Frye harmless and free of expense in every way con
cerning the fulfillment of said contract or contracts, orders, 
directions and regulations, it being understood by said written 
promise that said mail contract or contracts, in any event would 
terminate on the first day of July, A. D. 1877, and to pay said 
Frye the sum of eight hundred dollars, in four years, in equal 
quarterly payments of fifty dollars each, on the first days ot 
January, Ap1:il, July and October in each of the years then next 
following, during the continuance of said contract or contracts, 
commencing on the first day of October, A. D. 1873, when the 
first payment was due, whereupon the said Pinkham then and 
there at the same time and place of m'aiking said contract by the 
said assignment of said contracts to carry the United States mails 
as af;)resaid, entered thereupon and by virtue of said assignment 
and power of attorney as a part of said · assignment from said 
Frye to said Pinkham, made and delivered, as aforesaid, as a 
part of said assignment, said Pinkham became entitled to a.II said 
compensation, pay and emoluments arising and to arise from said 
mail contracts, but said Pinkham not minding his said promise 
and contract, has utterly failed to pay and refuses to pay the last 
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of said quarterly payments, being the sum of fifty dollars which 
became due on the first day of July, A. D. 1877, although the 
same was duly demanded of the said Pinkham, at said Augusta, on 
the twenty-third clay of July, A. D. 1877. Now, therefore, by 
r~son of said contracts and the breach thereof, as aforesaid, the 
said defendant became liable to pay said sum of fifty dollars, being 
said last quarterly payment, then and there promised said William 
A. Frye to pay him the same with lawful interest from said 23d day 
of July, A. D. 1877, and the said William A. Frye on the 28th 
day of December, A. D. 1875, by his written assignment of that 
date, in consideration of three hundred and fifty dollars, to him 
·paid by the plaintiffs, sold, transferred and assigned to the 
plaintiffs the said bond or obligation of which the defendant has 
had due notice, whereby the said defendant became liable, and 
in considemtio:n thereof, promised the plaintiffs to pay them the 
same on demand. ,And the plaintiffs aver that since the date of 
said assignment, said defendant has paid only a part of the sum 
due on said bond or obligation, to wit, the sum of three hundred 
dollars, and that there now remains due the plaintiffs, the said 
sum of fifty dollars, being the last quarterly payment with lawful 
interest from said 23d of July, A. D. 1877 ." 

J. F. Spmgue with Lebroke ancl Parsons, for the plaintiffs. 

D. D. Stewwrt, for the defendant. 

VrnmN, J. Prior to May 1, 1873, one Frye col}tracted with 
the United States to carry the mail over mail routes, nineteen 
and one hundred and twenty-one, for the term of four years, 
ending July 1, 1877. On the day first mentioned, the defendant 
contracted in writing with Frye to carry the mail over the same 
routes, for the same perio'd; save the latter harmless from his 
mail contract ; pay him eight hundred dollars in four years in 
equal quarterly payments of fifty dollars each ; and was to 
receive therefor the full compensation allowed by the United 
States to said Frye. 

On December 28, 1875, Frye, in consideration of three hun
dred and fifty dollars, by his written assignment, transferred and 
assigned the written contract of the defendant, to the plaintiffs, 
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who received all the instalments, except that of the last quarter; 
which the defendant refused to pay, And on August 11, 1879, 
the plaintiffs brought this action upon the defendant's contract, 
in their own name, to recover the sum due. The action was ~luly 
entered at the following September term, but neither the assign
ment nor a copy thereof was filed with the writ. 

At the second term, when the action came on for trial and 
after the plaintiff had read his writ, the defendant submitted a 
written motion to dismiss the action upon the ground that the 
assignment or a copy thereof was not filed with the writ ; which 
motion was overruled. The plaintiffs' counsel then offered to file 
a copy of the assignment, which is to he considered as done if 
competent. The defendant thereupon filed a general demurrer 
to the declaration which was joined, and the case was thereupon 
reported to this comt, ''who are to consider the motion and the 
effect of it the same as if no ruling had been made," and are to 
order the proper judgment on the whole case. 

It is contended that the motion should be sustained by reason 
of the provisions of stat. 1874, c. 235, and of Rule n, of the 
general rules of this court. 

Statute 1874, c. 235, provides that an assignee of a chose in 
action not negotiable, assigned in writing, may bring and main
tain an action thereon in his own name ; and that he '' shall file 
with_ his writ the assignment or a copy thereof." Rule n, provides: 
~,No civil action shall he entered after the first day of the term, 
unless by consent of the adverse party and by leave of court ; 
or unless the court shall .allmv the same upon proof that the entry 
was prevented by inevitable accident, or other sufficient causes. 

. Writs are to be filed before entry of the action and are to 
remain on file." 

Admitting the contract of the defendant declared on to be 
valid, the declaration shows every fact that is essential to tho 
plaintiffs' right to maintain the action in thefr own name. Wood 
v. Decoster, 66 Maine, 542. And the motion finds no fault with 
the writ or declaration, but seeks to prevent the recovery of a 
judgment against the defendant, on a good cause of action 

• properly counted on, on the ground of the plaintiffs' omission to 



374 LITTLEFIELD V. PINKHAM. 

seasonably file a paper declared on, and which had been duly and 
seasonably executed, and was then in court and placed on file 
when the motion was submitted. The motion, therefore, does 
not go to the merits of the action but to matter in abatement. 

The learned counsel of the defendant urges that the provibion 
of the statute requiring the filing of the assignment was enacted 
for the benefit of the defendant, that '' he may be apprised at the 
earliest moment of the nature of the claim," etc. But he gains 
that information from the declaration the same as if he were sued 
on bis promissory note by an indorsee, or on his mortgage by 
an assignee thereof. Moreover, admitting the object of the pro
vision to be as claimed, a complete answer is found in the useful 
and highly reasonable principle on which the doctrine of waiver 
is founded, and which is so extensively applied. '~For whilst,'" 
says SHAW, C. J. ~, the law protects the right of parties, even in 
minute and unimportant matters, it requires diligence and good 
faith in taking advantage of its rules to accomplish those ends 
and not to work injustice." Sinwnds v. Parker, 1 Mete. 508, 
.511. And 'fif a party," continues the same authority,.fftak:es 
no notice of any matter of exception to the form or service of 
the process, in an early stage of the proceedings, it af}brds a 
a reasonable ground to conclude that he considers them of no 
importance, and is willing to proceed. to the trial of his rights 
upon the substantial merits of the controversy." And the rule 
r:elating t'o matters in abatement is based upon this principle and 
holds parties to its reasonable requirements. 

This finds illustration in numerous classes of cases. Thus R. 
S., c. 81, §. 6, provides that ffevery original writ, etc., f'shall, 
before entry in court, be indorsed by some sufficient inhabitant 
of the State, when the plaintiff is not an inhabitant thereof." 
And notwithstanding this imperative language, the court in 
Massachusetts, long before the separation said: ''The provision 
was made for the benefit of the defendant, which, if he pleased, 
he might waive ; and if at the return term he does not except to 
the want of an indorser either by plea or motion, he must be 
considered as having waived the security provided for his benefit." 
"TVhiting v. Hollister, 2 Mass. 102. Such has been the ruling 
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in this State ever since. Arche1· v. Noble, 3 Mafoe, 418; 
Stevens v. Getchell, 11 Maine, 443; Smith v. Davis, 38 Maine, 
459. 

Again, R. S., c. 96, § 10, provides that '' the officer, before 
serving a writ of replevin, shall take from the plaintiff, or some 
one in his behalf, a bond to the defendant, with sufficient sureties·, 
in double the value of the goods to be replevied," etc. And yet 
this ·court has frequently decided that this provision was made 
for the benefit of the defendant and that he may waive it. So 
that if the bond is defective in having only one surety when the 
statute requires two, the defendant will waive the defect unless he 
takes advantage of it by motion or plea in abatement. John
son v. Richards, 11 Maine, 49; Greely v. Currier, 39 
Maine, 516. And if the bond be not "in double the value of 
the goods to be replevied" the defect must be pleaded in abate
ment, although the defendant did not know the fact until the 
trial. Douglass v. Gardner, 63 Maine, 462. 

The rule requires writs to be filed when entered, and allows 
entries to be made after the first day "for sufficient causes," that 
is, at the discretion of the court. Then comes the statutes 
requiring the filing of the assignment "with the writ." If in 
this case, the plaintiff had omitted to enter his action and file his 
writ the first day, the court would have allowed him to enter it 
afterward; and then by the letter of the statute he could have 
filed his assignment. The question of filing the assignment not 
having been raised by motion or plea in abatement, we think the 
court could allow the subsequent filing the same as it allows 
writs to be indorsed under similar circumstances. 

But the defendant contends that Prescott v. ~Hobbs, 30 Maine, 
345, is decisive of this case in his favor. We think otherwise. 
As at common law, a breach of the covenant of seizin of one 
not seized 1s broken when made, the right of action thereon does 
not pass to the assignee of the•covenantor's grantee ; and hence 
the assignee cannot maintain an action thereon in his own name 
at common law. But to "avoid circuity of action," (Tmsk v. 
·wilder, 50 Maine, 453,) the legislature changed the common 
law conditionally, by providing in substance that the assignee ot 
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the covenantor's grantee, might, upon eviction, maintain such 
action in his own name, ~~ upon filing at the first term in court for 
the use of his grantor, a release of the covenants of his deed and 
of all causes of action thereon." R. S., c. 82, § 15. The 
release in such case is not for the benefit of the defendant but for 
the ~1 use of the defendant's grantee." Hence the principle of 
waiver, as in cases of want pf an indorser of a writ, or of defect
ive replevin bond cannot apply; and the case of Prescott v. 
Hobbs, is not applicable in principle to the case at bar. Our 

· opinion therefore is that the defendant waived the objection to 
the plaintiffs' omi~sion to file the assignment or a copy thereof 
with this writ; and that the presiding justice, in the absence of 
any seasonable motion or plea in abatement, had discretionary 
power to allow the subsequent filing. 

But the defendant demurred to the declaration, thereby admit
ting all the facts therein properly alleged. Among those are the 
allegations that Frye, on May 1, 1873, was sole contractor with 
the United States for carrying the mail on routes nineteen and 
one hundred and twenty-one for four years ending July 1, 1877; 
and that in consideration Frye had sold, transferred and assigned 
all his interest in the contract with the United States, the 
defendant had made to Frye, the contract declared. on. 

The contract declared on, therefore, if the declaration be true, 
was given in consideration of Frye's assignment qf his contract 
as contractor for transporting the United States mail ; and such 
assignment is declared null and void by the express provision of 
United States, Rev. Sts., § 3963. 

Deniurrer sustairied. Declaration 
bad. Plaintiffs may amend on 
such terms as shall be fixed at 
nisi prius. 

APPLETON, C. J., vVALTON, BARROWS, DANFORTH and 
SYl\IONDS, JJ., concurred. 
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CHARLES H. CARPENTER vs. WILLIAM H. DRESSER. 

Cumberland. Opinion June 8, 1881. 

Trespass against attaching o_tficer. Tender of return ;f property attached. 
Damages. 

An officer who wrongfully attaches and takes actual possession of goods, can
not show, in an action against him by the owner, that on the day after the 
attachment he tendered to the owner a return of the property in the same 
condition as when attached. He cannot return the property in mitigation of 
damages for the taking, against the owner's consent. 

ON EXCEPTIONS from superior court, Cumberland. 

TRESPASS against the sheriff for the'act of his deputy in attach
ing certain oil paintings, frames, silver plated ware, and other 
articles, on a writ against Morgan and Davenport, who were at 
the time auctioneers employed by the plaintiff to sell the goods 
at auction. 

The attachment was made while this plaintiff was at tea, on 
his return he found the goods in charge of the keeper, who refused 
to allow him any control over the property. Whereupon he left 
the premises and did not return. 

Other material facts stated in the opinion. 

M. P. Frank and N. and H. B. Cleaves, for the plaintiff, 
cited: Neff v. Thompson, 8 Barb. 215; 1 Waterman Trespass, 
§ 619; Gibbs v. Chase, 10 Mass. 126. 

Strout and Holmes, for the defendant. 

At the trial the plaintiff relied upon Gibbs v. Chase, 10 Mass. 
125, and some remarks in that case would seem at first sight to 
justify the ruling requested by the plaintiff. Smv ALL, J. says : 
"He who interferes with my goods, and without any delivery 
[authority?] by me, and, without my consent, undertakes to dis
pose of them as having the property, general or special, does it 
at his peril, to answer me the value in trespass or trover, and 
even a subsequent tender of the goods will not excuse him, if I 
demand the value." 

• 
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Now in the first place that case did not call for any such adju
dication. No defence was made in that case of return, and no 
question, not even one of damages, was raised, which could 
depend upon a return or tender of return. These remarks of 
Judge SEWALL, were therefore purely obiter dicta. 

Stickney v. Allen, 10 Gray, 352, was an action in which 
return of the property was set up, and the court ruled that it 
would not affect the damages ''if rightly rejected." 

It is also said, ''Where one has committed a trespass, the party 
injured is not obliged to take back the property. It wo~ld afford 
an inadequate remedy. The property may have deteriorated. 
It would not therefore be safe to say that a redelivery of the 
goods should he taken in discharge of the trespass." It is plain 
that the court was here considering the question of a returJ?. as a 

defence to the action, which it is not. It is only material upon 
the question of damages. Robinson v. Mansfield, 13 Pick. 139. 

So in Waterman on Trespass, § 438, it is said: "No tender 
will at common law either bar an action for a tort, or take away 
the right to full compensation." But "full compensation" is pay
ment for the loss incurred by the plaintiff, and this is attained, 
when the trespasser goes off and leaves the property in the place 
and condition in which it was found by him upon the plaintiff's 
premises, if the damages caused by the interruption of free use 
and possession are paid for. 

In Otis v. Jones, 21 Wend. 394, cited in the note to this sec
tion, the New York court held that an offer to return after suit 
could not relieve the defendant from paying the value. This is 
contrary to the well-established doctrine in our State, and shows 
that the rule of law in relation to mitigation of damages stands 
on a different ground from that in Maine and Massachusetts. Pres
cott v. Wright, 6 Mass. 20; Squire v. Hollenbeck, 9 Pick. 551; 
Pierce v. Benjamin, 14 Pick. 356; Higgins v. Whiting, 24 
·wend. 379. 

Two other cases, in which the doctrine contended for by the 
plaintiff seems to be held, are based upon Gibbg v. Chase, as 
authority. Connah v. Hale, 23 Wend. 462; Wooley v. Carter, 
7 N. J. L. (2 Haist.) 85. 
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On the other hand, the Supreme Court of Massachusetts, in a 
lengthy opinion have said: '1 Upon the question concerning the 
amount of damages to be recovered, the court should have 
adopted the prayer of the defendant, and have instructed the jury 
that his having given the plaintiff notice . . that the asso
ciation had relinquished· all claim to the machinery, 
and the fact that the machinery had never been appropriated to 
their use, nor moved from the place where it had always been, 
should pe considered in mitigation of damages." Delano v. 
Curtis, 7 Allen, 470; So as in trover, Woodbury v. Long, 8 
Pick. 543; Wheelock v. Wlteelwri"ght, 5 Mass. 104. 

The doctrine of the charge in this case is also laid down in 
Sedgwick on Dam. 689, 690, 691; Brandon v. Allen, 28 La. 
Ann. 60. An intermeddling with another's property, any tort
uous act by one person toward another, cannot exonerate the 
other from the duty to use ordinary care so as not to further 
damage himself thereby. Plummer v. Penobscot Lumber Ass'n, 
67 Maine, 363. 

PETERS, J. A deputy sheriff wrongfully attached the plaint
iff's goods, dispossessing the plaintiff and putting a keeper in 
charge of his store. On the next day, the deputy tendered to the 
plaintiff a return of the goods uninjured, and in the same condi
tion as when attached the day before. The plaintiff refused to 
receive them. 

It was ruled, at the trial, that the damages for the attachment 
and taking, should be limited to any injury necessarily sustained 
by the plaintiff, hy the disturbance of his possession from the 
date of the attachment to the date of the offered return. This 
was error. The general rule of damages applies in such case. 
The plaintiff was entitled to recover what the entire property 
was worth when it was attached. A return of property in miti
gation of damages could not be forced upon the owner against 
his consent. 

When repossession and redelivery are spoken of, in the cases 
relied upon by the defendant, as going in mitigation of damages, 
it has reference to a return of the property with the consent of 
the o"ner. A person cannot be said to possess, who does not 
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consent to the possession. Nor can there be a redelivery where 
there is no acceptance. A mere offer to deliver is not a delivery. 

It has been held that an officer, liable as a trespasser for irregu
larly distraining goods for taxes, may be entitled to have the 
amount of the taxes deducted from the damages recoverable 
against him, the taxes being regarded as thus cancelled and paid. 
It is for the owner's benefit in such case that the tax be regarded 
as paid. And other cases founded upon the same or a similar 
principle may be found. But in all of them the doctrine is 
founded upon tho idea, that the deduction or mitigation is allowed 
with the implied assent of the owrier. The case at bar is not 
such a case. 

The case most relied upon, to support the proposition advocated 
by the defendant, is Delano v. Curtis, 7 Allen, 470. But in 
that case a vital clement was wanting which is not absent here.. 
In that case, the defendant did not take the property into his own 
possession, or necessarily exclude the owner from its control 
He merely forbade, but did not attempt to prevent, a removal of 
property which was upon his own premises. The facts are not 
very fully reported, but Greenfield Bank v. Leavitt, 17 Pick. 1, 
is cited in the opinion as its authority, and the latter case decides 
only, that "if the property for which the action is brought, should 
be returned to and received by the plaintiff, it shall go in mitig~ 
tion of damages." In Stickney v. Allen, 10 Gray, 352, the 
same court refused to apply the doctrine, which the present 
defendant contends for, to a state of facts calling for its application., 
if in any case it should be applied, the property taken being 
certain stereotype plates of peculiar value to the plaintiff, and of 
very little value to anybody else. But, as PUTNAM, J. said, in 
Greenfield Bank v. Leavitt, supra; '' the certainty of a rule is 
quite an equivalent for its occasional want of perfect exactness." 

The rule asked for by the defendant, would give to the tres,.. 
passer more power and discretion than courts are accustomed to 
exercise which order an · acceptance of property offered to be 
returned in mitigation of damages, after a hearing as to its jus,.. 
tice and expediency. In such case, by the power of the courts, 
an owner may have to accept a return of his property ; 1>ut by 
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the power of the party he must accept it, if the defendant's 
theory prevails. 

It is true, that such a rule would work well in a few peculiar 
and exceptional cases. The trouble is, that it would operate 
unjustly in very many and most cases. A dividing line could 
not be easily established. Tho rule would have to apply to all 
cases where the trespass is not wilful, wanton or malicious. This 
would give the election to a trespasser to decide how an owner 
shall be compensated for his trespasses. It would have a ten
dency to stimulate carelessness and unwarranted experiments in 
attaching property. It would impose unusual and unreasonable 
risks and responsibilities upon the owner. He may lose his 
credit, or be broken up in his business, by an improvident tres
passer, and still be obliged to accept his goods again. He may, 
in the meantime, have got other goods, or gone into other busi
ness, and not be favorably situated to take the property back. 
He must at his peril decide correctly whether the trespass was a 

- wanton or malicious act or not. How is he to ascertain that 
fact? How may he know whether the property will be returned 
or not? How long shall he be held in suspense by the wrong
doer? How can he always know whether the property is returned 
in the same condition as when taken or not? In most cases, his 
embarrassments would be greater than he could bear. The law 
does not impose them upon him. 

Exceptions sustained. 

APPLETON, C. J., vVALTON, DANFORTH and LIBBEY, JJ., 
concurred. 

ORRIN STEVENS vs. TrroivrAs L. ROBINSON. 

Oxford. Opinion June 24, 1881. 

Deed. Fraitclnlent conveyance. Fraud in fact. 

As the law now stands in this State there is no such thing as fraud in law as 
distinguished from fraud in fact. 

A voluntary conveyance to a relative by an insolvent person, though prima 
facie evidence of fraud, is not void unless it is in fact tainted by fraudulent 
intent. 
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· The cases of Wescott v. McDonald, 22 Maine, 407, and McLean v. Weeks, 65 
Maine, 425, considered in the opinion. 

ON REPORT. 

A writ of entry to recover a parcel of real estate situated in 
Oxford. 

Plea, general issue, and brief statement claiming title in the 
defendant. 

The opinion states the facts. 
The law court was to render such judgment as the rights of 

the parties required. 

Enoch Poster, Jr. and George IIazen for the plaintiff, cited: 
lVyman v. Brown, 50 Maine, 143; R. S., c. 104, § 4; JYlorse 
v. Bleeper, 58 Maine, 335; Marwick v. Andrews, 25 Maine, 
530; Hovey v. Hobson, 51 Maine, 66; R. S., c. 73, § 1, Austin 
v. Stevens, 24 Maine, 526; Kingsbury v. Wild, 3 N. H. 32; 
Gore v. Brazier, 3 Mass. 541; Bigelow v. Jones, 4 Mass. 513; 
lVildridge v. Patterson, 15 Mass. 151; Drinkwater v. Drink-
water, 4 Mass. 359; Scott v. I-Iancock, 13 Mass. 163; R. S., 
c. 71, § 22; IIowe v. TVanl, 4 Maine, 195; Bates v. Avery, 
59 Maine, 354; Arnold v. Sabin, l Cush. 525; Wells v. 
Oltilcl, 12 Allen, 332; Yeomans v. Brown, 8 Met. 51; Tenney 
v. Poor, 14 Gray, 500. 

Poliy Davis, the deceased insolvent, at the time of her death 
was owing various creditors, in all amounting to $118.09,
$41.09 of which appears to have been presented and proved 
before the commissioners of insolvency, and the balance was due 
to C. F. Durrell, thirty dollars, and Orrin Stevens, forty-seven 
dollars. 

The forty-seven dollars of Dr. Stevens was a preferred claim, 
and, as he testifies, was due him at the time of the conveyance 
from Polly Davis to Sarah J. Davis, and it does not appear in 
the list of claims proved before the commissioners. 

The only property or assets that ever came to the hands of the 
administrator was the real estate named in the inventory, being 
the premises conveyed by the deceased without consideration to 
Sarah J. Davis, the same sold by the admhlistrator, and the same 
sued for in this action. 
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The sale of the premises was by virtue of that section of the 
statute hereinbefore named, as ''lands fraudulently conveyed." 

We respectfully submit to the court that the word "fraudulent
ly ," as used in this connection, does not mean or necessarily 
import any moral turpitude, or premeditated fraud, but that legal 
fraud which results from the transactions of a party, as in this 
case, where the conveyance is fraudulent as to creditors. That 
this is the true construction of the statute is. conclusively settled 
in the following cases: Wescott v. McDonald, 22 Maine, 407; 
McLean v. Weeks, 65 Maine, 425; Norton v. Norton, 5 Cush. 
528·. 

Black .and Holt, for the defendant, cited: French v. Holrnes, 
67 Maine, 186, and cases cited; Seward v. Jackson, 8 Cow. 40'6; 
R. S., c. 103, § 6; Usher v. Richardson, 29 Maine, 415; 
French v .. Peters, 33 Maine, 396; Adanis v. Palmer, 51 Maine, 
487; Fowler v. Sfwarer, 7 Mass. 19; Stearns v. Swift, 8 
Pick. 533. 

BARROWS, J. The demandant claims in this action to recover 
a small lot of land in Oxford with a building thereon occupied 
as a dwelling house, upon testimony which may be regarded 
as establishing the following facts. 

Demandant is a creditor of one Polly Davis, who died insolv
ent January 5, 1877. His claim is a preferred one amounting 
to about fifty dollars ; and other claims against her estate amount
ing to between forty and fifty dollars were duly proved before 
the commissioners of insolvency appointed by the judge of 
probate. 

The only property inventoried was the above named piece of 
real estate appraised at $150. Upon due proceedings in probate 
court the administrator was licensed in August, 1877, to sell the 
whole of the real estate for the payment of debts and charges of 
administration ; and in regular course of proceeding upon proper 
notice sold the same at auction to the demandant for fifty dollars 
in November, 1877, and gave him a deed in proper form dated 
January 14, 1878, which constitutes the demandant's title. Polly 
Davis' title to the demanded premises accrued November 22, 
1872, by deed from her daughter Elizabeth Morse. The consid-
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eration was $42.50, paid in four notes for $10.63 each; two o( 
which were outstanding in the hands of an indorsee when Polly 
Davis died. The house was built some twelve or more years 
ago ; by whom does not distinctly appear, but it was prior to the 
conveyances about to be mentioned, and although their legal 
effect 1YJ1S to convey the building if it was owned by the grantor, 
it seems to have been all along regarded in the bargains as the 
personal property of some third party and distinct from the land. 
It was occupied by James B. Davis, a son of Polly Davis, and his 
family, by Polly herself and her daughter Mrs. Morse and her 
husband. The lot, originally twice as large as it is now, was 
conveyed by one Jones to Mrs. Morse, and she conveyed the 
half upon which the house stood to Polly Davis in consideration 
of $42.50 as before stated. vVe think the fair inference from all 
the testimony is that the building was erected by James B. Davis 
with the consent of the owner of the land, and that Polly Davis 
too){: the conveyance from Mrs. Morse at James' request for 
the purpose of keeping it out of the reach of possible creditors 
of James. 

About a month before Polly Davis' death she conveyed the lot 
at James' request to James' wife, so far as appears without any 
pecuniary consideration. In March, 1877, before administration 
granted on Polly Davis' estate, the defendant, bargaining with 
James B. Davis, received, for a fair and adequate consideration, 
a deed of the premises from Davis' wife which constitutes his 
title. 

The defendant seems to have stipulated that a bill which he 
had against James' wife, and one of six or seven dollars against 
James himself, and one of four dollars contracted by Polly Davis, 
but left by her for a younger son to pay, should be allowed to 
him in part payment of the consideration, and to this James 
agreed. The defendant also seems to have required James to 
pay the outstanding notes given by Polly Davis to Mrs. Morse 
for the land, and this was done. 

The defendant forthwith made expensive improvements, laying 
out much more than the original cost in improving the building. 
We are satisfied that he bought in good faith, with no design of 
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defrauding Polly Davis' creditors, or any knowledge that they 
had any just claim upon the premises, for the extinguishment of 
which he did not provide. 

Hereupon the defendant contends that there was no fraud as 
against Polly Davis' creditors in the conveyance from her to 
her son's wife; and that in any event, he, himself, having pur
chased in good faith and for value from Po~ly Davis' grantee, is 
protected from any imputation of fraud in the conveyance to his 
grantor, and so has the better title. 

The demandant insists that the conveyance made by Polly 
Davis a month before her death ( when she was doubtless insol
vent unless this piece of real estate could be appropriated for the 
payment of her debts,) was legally fraudulent as to her existing 
creditors, and that it is not necessary to show any actual fraudu
lent intention on her part or that of her grantee ; and that although 
the defendant, if he had made the purchase in good faith from her 
grantee before her death would have got a good title, inasmuch as 
he did not purchase until after her death, he took his title subject 
to the lien of her creditors, and the liability to a sale by her 
administrator under the statute authorizing a sale for the payment 
of debts of all lands fraudulently conveyed by the deceased. 

Whether the statute subjects property, which at the time of 
the death of the insolvent grantor is still in the possession of his 
fraudulent grantee, to a sale for the payment of the insolvent's 
debts as effectually as if it went into the possession of his heir 
or devisee, is a question which we need not now decide. The 
demandant's counsel makes a strong argument on this point, 
apparently well supported by the authorities he cites, in favor of 
the proposition which he seeks to maintain. But the difficulty in 
the way of his recovery in the present action lies deeper. If he 
would prevail he must first establish the fraudulent character of 
Polly Davis' conveyance to the defendant's grantor. 

Counsel does not claim that there was any ii premeditated 
fraud," but founds on what he calls a ii legal fraud," which he says 
appears in the conveyance of this property by Polly Davis at her 
son's request to his wife without consideration when she had not 
property sufficient to pay her own debts. 

VOL. LXXII. 25 
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He quotes to support this position, the law as laid down by 
SHEPLEY, J., in Wescott v. McDonald, 22 Maine, 407, thus: 
''The object of the statute was to enable creditors through the 
action of the administrator to obtain their debts out of the estate 
in all cases where they were by law entitled to consider the con
veyances fraudulent as against them. And conveyances may be 
fraudulent as against them without proof of actual fraud when 
made ,vithout any valuable consideration received therefor. 
There is no reason to believe that those terms were used by the 
legislature with tbe intention to include actual only and not 
constructive fraudulent conveyances." Demandant relies also 
upon Norton v. Norton, 5 Cush. 528, where the court say that 
'' the conveyance of property by way of gift by one deeply in 
debt if thereby he becomes incapacitated to pay his debts, is 
legally fraudulent as to his creditors," and "may be deemed in law 
fraudulent though no such fraudulent intention existed in the 
mind of the grantor, he not properly considering the amount of 
his indebtedness, or the extent of his assets;" and upon JJ1cLean 
v. lVeeks, 65 Maine, 415, 425 where a similar doctrine seems to 
have been recognized. But these notions are obsolete. 

The law as it now stands in this State is found in French v. 
IIolnies, G7 Maine, 189, 193, where it is held that ''where a 

creditor contests a gift, sale, or conveyance by his debtor as 
fraudulent, the question of fraud is a matter of fact to· be deter
mined by a jury ;" that '' in case of a voluntary convesance the 
question should be submitted to the jury to determine whether 
or not it was made ·with an ?'.ntention to defraud creditors ;" that, 
although a gift of his property by an insolvent debtor is prima 
fade fraudulent as against existing creditors, still,'' in the case of 
a voluntary conveyance as much as in other cases the question is 
as to actual fraud which must be passed upon by the jury ; " 
that, "there is no such thing as fraud in law as distinguished from • 
fraud in fact ; that, the ·want of consideration is simply a circum
stance bearing upon the question of fraud which is a fact for the 
jury;" that, "mere indebtedness is not sufficient to render a 
voluntary conveyance void. 1Vhether it is fraudulent or not is 
to he determined by the jury upon a full knowledge of all the 
facts and circumst:mces of the case." 
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As before observed, it is not claimed on the part of the 
demandant that there was actual or premeditated fraud on the 
part of Polly Davis in making the conveyance under which the 
defendant derives title. 

If it were claimed, and if, ( without any express stipulation in 
the report that the court shall have power to draw inferences as 
a jury might,) we shoald consider the question of fraud in fact 
upon such ((knowledge of all the facts and circumstances" as we 
have, we should find it impossible to say that this conveyance of 
Polly Davis, whose equitable interest in the premises seems never 
to have exceeded the small amount of the notes which she gave 
for the land, was made with the intent of defrauding her creditors. 

It seems rather to have been in the execution of a trust which 
she assumed at the request of her son who paid the notes which 
she gave, in fact had paid part of them ( as appears by the testi
mony of his wife) when the conveyance was made, and at that 
time seems to have assumed the remainder. ((We were agoing to 
pay for the land," says the witness. It is plain that it would 
require all the strictness of the old doctrines and something more 
to make this conveyance a fraud upon Polly Davis' creditors. 

Much of the testimony which would ordinarily be inadmis$ible 
in a real action is competent so for as it discloses (( facts and cir
cumstances" bearing upon the question whether there was or was 
not actual fraud in this conveyance. 

vVith this view of the law and facts, the foundation of the 
plaintiff's claim disappears. 

Judgnient for defendant. 

APPLETON, C. J., vVALTON, VIRGIN, LIBBEY and SYl\10NDS, 

J J., concurred. 
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FRANCIS CARPENTER vs. GRAND TRUNK RAILWAY COMPANY. 

Oxford. Opinion June 27, 1881. 

Stat. 1871, c. 223. Railroad ticket. Limitati'.ons. 

The stat. 1871, c. 223, which declares that the holder of a railroad ticket shall 
have the right to stop over at any of the stations along the line of the road, 
and that his ticket shall be good for a passage for six years from the time it 
is first used, applies only to transportation within the territorial limits of 
this State; the statute has no force beyond the limits of the State, and 
consequently does not apply to a ticket from Portland to Montreal, while the 
ticket is being used beyond the limits of the State. 

While such a ticket is being used in New Hampshire, Vermont, or Canada, the 
rights of the passenger will be governed and controlled by the laws of those 
places and not by the laws of Maine, but in the absence of proof to the 
contrary, the law of those places will be presumed to be the same as the 
common law of Maine, and not the same as the statute above cited. 

ON EXCEPTIONS and motion for new trial. 

Case for forcibly ejecting the plaintiff from the cars of the 
defendant at Compton in Canada on the 30th day of March, 1875, 
while he was riding upon a ticket purchased of the defendant at 

.Portland, on the day of its date, which read as follows: 

''GRAND TRUNK RAILWAY. 

lQ @::r Good only for continuous trip 
· t- within two days from date. 

Portland 
to 

Montreal. 

Second-class." 

'The opinion states the case presented to the law court. 

Geo. A. Wilson, for the plaintiff. 

The only question in this case not settled by Dryden v. Grand 
Trunk Ry. Co. 60 Maine, 512, arises from the fact that the 
expulsion from the cars in this case occurred in Canada instead 
of in this State. 
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The contract was made in Portland, it was valid and must be 
governed by the laws of this State regulating such contracts. 
2 Kent Com. 454, 462. The contract was made here in accord
ance with the laws of this State. There was a breach of this 
contract on the part of the defendant ; for this breach action is 
brought to the bar of this court, and there is no principle of law 
or justice that can be invoked to exonerate the company from 
its liability voluntarily incurred. 

J. and E. M. Rand, for the defendant, cited : Paul v. Virginia, 
8 Wall. 168; Henderson v. Mayor, N. Y. 92 U. S. 259; 
LeForest v. Tolman, 117 Mass. 109; Milwaukee R. Co. v. 
Armes, 91 U. S. 489. 

WALTON, J. The plaintiff claims to recover damages for 
having been, as he says, wrongfully ejected from the defendants' 
cars. The facts, briefly stated, are these: 

The plaintiff purchased a ticket of the Grand Trunk Rail way 
Company, of Canada, entitling him to a passa7e from Portland 
to Montreal. The ticket had these words printed upon it : '' Good 
only for continuous trip within two days froni dr;ite." The ticket 
was dated March 3, 1875. It was purchased at the company's 
office in Portland. The plaintiff started on his journey, and 
having stopped over at various places along the route, reached 
Coatacook in Canada several days before March 30, 1875. On 
that day he took the train for Montreal, but the conductor 
refused to allow him to ride on the ticket of March 3, 1875, and 
forcibly ejected him from the cars. For this act he commenced 
an action against the company in this State, and has obtained a 
verdict for two hundred dollars damages. The defendants claim 
a new trial upon the ground that the rulings of the presiding 
judge were erroneous. 

A statute of this State (Act 1871, c. 223) declares that the 
holder of a railroad ticket shall have the right to stop over at 
any of the stations along the line of the road, and that his ticket 
shall be good for a passage for six years from the time it is first 
used. The presiding judge ruled that if the plaintiff was put 
off the train for no other reason than because he was traveling 
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on the 30th of March on a ticket dated on the 3d of the same 
month ( there being no evidence in the case of any local law or 
statute of Canada in conflict with the law of Maine) the defend
ants would be liable. The question is whether this ruling can be 
sustained. We think it cannot. The act of 1871 applies only 
to transportation within the territorial limits of this State, 
and cannot be applied to an entire passage from Portland to 
Montreal. To hold otherwise would render the act unconstitu
tional. Hall v. DeOufr, 95 U. S. 485. In that case the courts 
of Louisiana had construed a statute of that State, intended to 
secure equality of rights to colored passengers, as applicable to 
the entire voyage of a steam boat carrying passengers from New 
Orleans, in the State of Louisiana, to Vicksburg, in the State of 
Mississippi ; and, because of this construction, which gave an 
extra territorial force to the statute, the federal Supreme Court 
heTd the act unconstitutional, as an attempt to regulate inter-State 
commerce, in violation of that article of the federal constitution 
which confers that power upon congress. There is nothing in 
the decision to indicate that the constitutionality of the act 
would not have been sustained, if the State courts had held that 
it applied only to transportation within the State of Louisiana. 
It is clear, therefore, that we cannot give our statute extra 
territorial force without rendering it unconstitutional, unless there 
is a distinction between a voyage by water upon the Mississippi 
river, and a passage by land over the Grand Trunk Railroad ; 
and it is the opinion of the court that no such distinction can be 
maintained. 

This brings us to the inquiry whether the ruling at the trial 
can be sustained upon the ground that there was no evidence of 
what the law of Canada was. We think not. Undoubtedly the 
case was to be tried in accordance with the law of this State, in 
the absence of proof of any other law. ''It is a well settled 
rule," say the court of appeals of New York, ''founded on reason 
and authority, that the lex Jori, or, in other words, the laws of 
the country to whose courts a party appeals for redress, furnish 
in all cases, prirna facie, the rule of decision; and if either party 
wants the benefit of a different rule or law ( as, for instance, the 
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lex domicilii, lex loci contractus, or lex loci rei sitre), he must 
aver and prove it; the courts of a country are presumed to be 
acquainted with their own laws, but those of other countries 
are to be averred and proved, like other facts of which 
courts do not take judicial notice." 111.onroe v. Douglass, 5 
N. Y ~ 44 7. And the rule is similarly stated in a recent English 
case: '' A party who relics upon a right, or an exemption, by 
foreign law, is bound to bring such law properly before the 
court, and to establish it in proof; otherwise the court ( not being 
entitled to notice such law without judicial proof) , must proceed 
according to the law of England." Lloyd v. Guibert, L. R. 1 
Q. B. 115-129. It is often said that in the absence of proof to 
the contrary the court will presume the foreign law to be the 
same as the domestic law. But we think the above is the better 
way of stating the rule. The result is the same. 

The judge who presided at the trial was therefore right in the 
assumption that the law of Maine was to furnish the rule of 
decision, the law of Canada not having been proved; but we 
think he was wrong in the assumption that it must he the statute 
of 1871 instead of the common law of the State. Holding, as 
we do, that the statute of 1871 is applicable only to transporta
tion within the State-that it abrogates the common law only to 
that extent-we think a contract for the sale of a ticket may 
lawfully be made here, and may lawfully place a limitation upon 
the time within which it shall he used, other than that stated in 
the statute, if it is to be used in some other State or country; and 
that such limitation will be, prim,a facie, binding upon the pu:r
chaser; and that he can only avoid the prima faci·e effect of 
such limitation by showing that the law of the place ·where it was 
to be used did not permit it. In other words, we hold that the 
common law is still in force here with respect to such contracts ; 
that is, with respect to contracts or tickets for transportation in 
other states or countries. For instance, the plaintiff's ticket 
entitled him to a passage from Portland to Montreal. It had this 
limitation printed upon it : " Good only for continuous trip within 
two days from date." While using it within this State the 
limitation would be inoperative by force of the statute of 1871. 
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Within this State he could stop ove~r and resume his journey at 
any time within six years. But while using it in New Hampshire, 
Vermont, or Canada, the limitation would be, prirna facie, valid ; 
and he cou]d only avoid this prima facie presumption, by show
ing that by the law of these places the limitation was not valid. 
The burden of proof, to show the existence of such a law would 
be upon him, not upon the railroad company to show its non
existence. The fact, however, should not be overlooked that by 
availing himself of bis right to stop over in this State, the holder 
of such a ticket would break the continuity of his journey, and 
thus, perhaps, forfeit his right to ride further upon it, when he 
should reach the line of the State. But that is a matter to be 
thought of when purchasing or accepting such a ticket. 

By what law a carrier's contract is to be governed, when ft 
stipulates for transportation of freight or passengers through 
more than one State or country, and the laws of these States or 
countries are not the same, is a problem not easily solved. The 
authorities are confused and conflicting. The more recent 
decisions will be found cited and commented upon in the second 
edition of Wharton's Conflict of Laws, § § 471-481, inclusive. 
We do not find it necessary to discuss the question, because, 
at the trial of this cause,· no such conflict was shown to exist, 
and the question is not properly before us. 

Exceptions sustained. 
New tr,ial granted. 

APPLETON, C. J., BARROWS, DANFORTH, VmmN, PETERS and 
LIBBEY, JJ., concurred. 
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I 
JOHNS. GETCHELL and another vs. SAMUEL H. WHITTEMORE. 

"\\i~ashington. Opinion June 28, 1881. 

Deed. Mistake. Description. Exceptions. 

A deed described the premises by metes and bounds, and excepted therefrom a 
lot previously conveyed to the grantee by Roswell Hitchcock. The records 
disclosed that this lot was conveyed to the grantee by Urban L. Hitchcock, 
and not by Roswell. Held, that this mistake in the name does not vitiate 
the exception when by the aid of the records referred to, there is enough of 
the description which is true to make certain the lot intended by the excep
tion. 

Where a deed describes the land as the premises conveyed to the grantor by 
another deed, to which reference is made for a particular description, it will 
not give the grantee title to a lot which was excepted from the deed to which 
reference was made, although the title to the excepted lot was in the grantor 
of the last deed at the time of executing the same. 

ON REPORT. 

"'\V rit of entry, wherein the plaintiff demands a certain lot of 
land in East Machias, embracing what is marked on the plan as 
the Getchell lot, and the S. H. Whittemore homestead. 

Plea, nul disseizen, and brief statement. 
The plaintiffs' title was by a mortgage from the defendant to 

them, September 11, 1875, which contained the following 
description : (( A certain lot or parcel of land with the buildings 
thereon, situated in East Machias, and being the same premises 
which were conveyed to me by Urban L. Hitchcock and his wife, 
Mary G. Hitchcock, by deed dated July 16, 1855, recorded in 
Washington county records, book 84, page 332, to which deed or 
the record thereof, reference may be had for a more particular 
description of the premises hereby intended to be conveyed." 

The deed from Urban L. Hitchcock to the defendant, described 
all the lots shown by the plan, (t reserving therefrom so much of 
the above described premises as was sold to John Pierson, Charles 
McGuire, John B. Blackburn, and said Samuel H. 'Whittemore 
by Roswell Hitchcock, to whose several deeds reference is made 
for particulars." 
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Other material facts appear in the opinion. 

J. A. Milliken and Charles Sargent, for the plaintiffs. 

A. McNiclwl, for the defendant. 
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DANFORTH, J. This is a real action involving the title to a 
portion only of the land described in the writ. That portion is 
the lot marked upon the accompanying plan, "S. H. Whittemore 
homestead." The remah1der of the land described, it is conceded, 
belongs to the plaintiffs. The defendant is in possession, and 
defends as to the lot in dispute on the ground of a prior mort
gage to other parties, and an entire want of title in the plaintiffs. 
Whether this mortgage is prior to any title in the plaintiffs, is 
not material in this case, as the defendant shows no claim under , 
it, unless possibly the right of redemption, and that would not 
avail him, if the plaintiffs' deed covers it. So that the only ques
tion presented is, whether the plaintiffs have shown a better title 
to this lot in question, than tho possession of the defendant. 

To sustain their title, the plaintiffs put in evidence a mortgage 
deed from the defendant to themselves, duly executed and deliv
ered with a notice of foreclosure. The answer to this is, that it 
does not cover the lot in dispute, and this is the only question at 
issue. 

The description in the deed gives no metes or bounds, but so 
far as is material to this case describes the premises, as ~~ being 
the same . . which were conveyed to me by Urban L. Hitch
cock and his wife, Mary G: Hitchcock, by deed dated July 16, 
1855, . to which deed . . reference may be had 
for a more particular description of the premises hereby intended 
to be conveyed." Upon reference to this latter deed, we find a 
description which includes the lot in question with other land, 
but also a reservation, having the force of an exception, of four 
different lots previously sold to different persons by "Roswell 
Hitchcock." Three of these lots are not material now, as neither 
of them are included in the writ in ·this case. The other alleged 
to have been sold to this defendant is material, for that is the one 
if any were so sold, which is now in question. The case not 
only fails to show any conveyance from Roswell Hitchcock to 
this defendant, but shows a:ffirnrntively that none such ever was 
made, and for that reason it is claimed that the reservation, so 
far as it relates to this lot, can have no effect, but leaves it a part 
of the conveyance in the deed. 
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But the case further shows that the lot had been previously 
conveyed, and to S. H. Whittemore, as stated, though the convey
ance seems to have been made by Urban L. Hitchcock, and not 
by Roswell. 

Now is this difference in the name of the grantor sufficient to 
vitiate the description of the lot to be excepted? We think not. 
It is a familiar principle in the construction of deeds that however 
false the description may be in its particulars, if there is suffi
cient of the true remaining, to ascertain fairly what was intended 
to be conveyed, the false shall be rejected and the true retained. 
In this case, if the name of the grantor had been omitted, enough 
would have remained to show the lot intended to be excepted. 
It would then have plainly appeared that it was the lot formerly 
sold to Whittemore, and that this very lot was the only one 
included in the description, which had bt:Jen so sold. Nor is it 
probable that the grantees could he led astray by such a mistake. 
They must have understood that some lot was intended to be 
excepted from the grant, and the records to which they must go 
in any event to ascertain what they were getting, would show 
them with entire certainty the false and the true in the descrip
tion. It could hardly be possible that they would take a deed 
with such an exception, without the proper inquiry, and such 
inquiry made at legitimate sources alone, would lead to certainty. 
Thus by the deed, aided by the records alone, it is easy to ascer
tain what was intended to he excepted. The deed itself shows 
the exception; its extent, even if the mistake had not been made, 
could he ascertained only from the records, and from them the 
extent of it is shown without danger of error, even with the 
wrong name. 

Another view of this renders the mistake immaterial, even if 
otherwise important. The description in the deed to the plaint
iff does not refer to the reservation. It conveys the same premi
ses which were conveyed to Whittemore by the deed of Hitchcock 
and wife, dated ''July 16, 1855." On reference to that deed and 
the records, it is found that at that date, U. L. Hitchcock had no 
title to the lot in question. He had previously sold it to the 
same grantee to be sure, but nevertheless so conveyed that his 



GARLAND V. PLUMMER. 397 

deed of July 16, 1855, could not convey it, unless a grantor can 
convey that to which he has no title. It is true the defendant 
owned that lot at the time he gave his deed to the plaintiffs, but 
he had acquired the title to it, not by the deed of July 16, 1855, 
but by one of an earlier date. His deed to the plaintiffs there
fore does not cover the lot in question, nor by any construction 
which can be given to its terms does it purport to do so. 

As the title of the plaintiffs to the remainder of the lot 
described in their writ is conceded, the entry must be, 

Judgnient for the plaintiffs for 
the land claimed, except the lot 
niarked on the plan ,i S. H. 
Whittemore homestead." 

APPLETON, C. J., VIRGIN, PETERS, LIBBEY and SYMONDS, 
JJ., concurred. 

DANIEL W. GARLAND and another in equity, 

vs. 

WILLARD R. PLUMMER and others. 

Penobscot. Opinion June 22, 1881. 

Chattel mortgage. Fund representing mortgaged property. · Title of uiortgagee, 
and assignee of the mortgagor. 

A title by purchase from a mortgagor of a chose in action or fund, that repre• 
sen ts mortgaged personal property, takes precedence under our statute of 
the title under the mortgage to the property which is represented by such 
fund, where the mortgage hg,d never been recorded. 

BILL IN EQUITY, heard on bill, answer and proof. 

The bill sets out that Willard R. Plummer, having a permit to 
cut and carry away hemlock lGgs from land in Edinburg during 
the logging season of 1872-3, cut about seven hundred thousand 
feet of such logs, and February 18, 1873, assigned the permit to 
the plaintiffs to secure them for the lumbering supplies, etc. 
furnished him ; that the logs while on the way to market were 
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greatly damaged and destroyed by the wrongful acts of the 
Penobscot Lumbering Association ; that Plummer instituted a 
suit against that association for the damage thus sustained by him. 
While the action was pending, Plummer assigned it to ,John A. 
Eames, and Eames assigned to Alfred E. Nickerson. Judgment 
was in favor of the plaintiff there, and these plaintiffs seek to 
share in the same to a sum little rising $350, being the amount 
due them from Plummer, and secured by the assignment of the 
permit. Plummer, Eames, Nickerson and the Penobscot Lum
bering Association were made parties defendant in the bill. 

TVilson and TVoodward, for the plaintiffs. 

The assignment of the permit to the plaintiffs gave them title 
in the logs as against Plummer and all persons claiming under 
him. Fiske v. Srnall, 25 Maine, 453; Sawyer v. Wilson, 61 
Maine, 529. 

They can follow not only the logs but the proceeds. Prentiss 
v. Garland, 67 Maine, 345; Rice v. Cobb, 9 Cush. 302; Farns
worth v. Boston, 121 Mass. 173. 

In a court of equity the plaintiffs will be regarded as 
mortgagees. 2 Story's Eq. Jur. § 1018. 

There can be no doubt that the plaintiffs are entitled to so 
much of the damage to the property mortgaged· as will pay the 
mortgage debt. And equity is the proper remedy. Wilson v. 
E. & N. A. Ry Go. 67 Maine, 358. 

It is well settled on authority and principle that a purchaser 
of a chose in action is not within the rule which protects 
purchasers for valuable consideration, and that the vendee will 
not only take no better title than that of his vendor but will not 
be entitled to set up the purchase as a bar to equitable relief in 
favor of prior equities created by the vendor. Downer v. So. 
Royalton Bank, 39 Y:_t. 25; Oovell v. Tlte Traclesnian Bank, 1 
Paige, 131; Cockrell v. Taylor, 15 Eng. L. & Eq. 101; ~£an
gles v. Di'xon, 18 Eng. L. & Eq. 82; Sargent·v. Southgate, 5 
Pick. 312; Bcrrtlett v. Pearson, 29 Maine, 9. 

E. 0. Brett, for the defendants Eames and Nickerson, cited : 
Googins v. Gilmore, 47 Maine, 9; Bussey v. Page, 14 Maine, 
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132; Treat v. Gilrnore, 49 Maine, 34; TVilson v. E. & N. A. 
Ry Co. 67 Maine, 358; Amee v. Wilson, 22 Maine, 116; 
Chadbourne v. Hanscom, 56 Maine, 554; Jenness v. ~ft. Hope 
Iron Co. 53 Maine, 20. 

Plummer and the Penobscot Lumbering Association filed no 
answers and present no briefs. 

SYMONDS, J. In this bill in equity, a decree is sought, 
adjudging the complainants owners, in part, of a judgment recov
ered in the name of vVillard R. Plummer against the Penob
scot Lumbering Association, declaring tho nominal judgment
creditor the trustee of the complainants in respect to the judg
ment to the extent of their claim against him for supplies, and 
commanding the judgment-debtors to pay the balance due upon 
the supply bill out of the amount of the judgment against them. 

If we assume that there is a balance of about $300, still due 
from Plummer to the complainants, for supplies, as they allege ; 
that this balance was secured by the assignment to them, 
February 18, 1873, of Plummer's permit · from Eames and 
Godfrey, being in effect a mortgage to the complainants of the 
logs then cut under the permit ( and there is no proof that any 
of the logs destroyed were subsequently cut ; ) that no prior lien 
upon the logs or their proceeds for stumpage, exists; that the 
judgment against the lumbering association represents in part the 
proceeds of the logs so mortgaged, and that the complainants, as 
mortgagees, may follow in equity the proceeds of the mortgaged 
property and hold their lien upon tho fund as if it were the logs 
themselves, the question still remains whether the hill can be 
maintained against the assignees of the judgment who purchased 
for value ; the mortgage not having heen recorded. 

The purchaser of a chose in action on which an action is pending 
takes subject to all the equities relating to it, between the litigat
ing parties ; and ordinarily acquires only the right of his assignor, 
who can convey simply his own interest, not that of another, in 
the claim. 

But the :facts of this case are peculiar. The action against the 
Lumbering Association, while pending, was first assigned 
January, 21, 1875, by the plaintiff, Plummer, to Eames, and 
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afterwards, March 27, 1877, by Eames to Nickerson, in each 
instance for a valuable consideration. The complainants seek to 
hold a part of that judgment against the assignees, on the ground 
that it was recovered for logs mortgaged to the complainants by 
the plaintiff in that action and destroyed or lost by the negli
gence of the defendants, and so should take the place of, or be 
regarded in equity as if it were the logs so destroyed. The 
claim is, substantially, that the fund in the hands of the judgment
debtors, to be paid on the execution, is the mortgaged pr9perty 
in another form, reduced to money. 

The mortgage to the complainants, not having been recorded 
would not be valid against Eames or Nickerson, if the logs had 
been in existence and they had bought the logs, instead of buying 
the suit pending to recover damages for the loss or destruction 
of them. Nor would notice of the complainants' mortgage in 
such case, without record, have defeated the title by purchase. 
Rich v. Roberts, 48 Maine, 548; Sheldon v. Conn~1·, 48 Maine, 
584. 

The question then is simply this : Can the complainants in 
equity assert a superior right, and enforce it, against purchasers 
of a suit pending to recover damages for the destruction of 
property, when a purchase under the same circumstances of the 
property itself, had it been in existence, would have given title 
superior to the complainants' mortgage? 

We think it must be answered in the negative. When 
mortgaged property is reduced to money, if the fund is to be 
regarded as the property itself for the benefit of the mortgagee, 
to uphold his lien, it must be regarded in the same way in 
determining priority of right between the mortgagee and a pur
chaser for value. 

The right of the complainants to the fund is no greater than 
their right to the property, and can only prevail against those in 
reference to whom the complainants' title to the logs under the 
same circumstances would be superior. The purchaser of a chose 
in action is advised that he takes it subject to all legal defences, 
but he as naturally expects to get good title to the claim, what
ever it may be, from the person to whom it is nominally due and 
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who is prosecuting a suit to recover it, as to obtain title to a chat
tel by buying it of one who assumes to be the owner. It is no 
more equitable in the general sense of the term for the unre
corded mortgage to prevail in the one case than in the other. 
The statute is imperative. "No mortgage of personal property 
shall be valid against any other person than the parties thereto," 
unless the mortgagee has possession or the mortgage is recorded. 
The mortgage to the complainants was not recorded ; they were 
not in possession. Yet they seek indirectly to make their 
mortgage effective against one who has purchased a judgment 
recovered for the destruction of the mortgaged property, who 
was not a party to the mortgage, who paid a valuable considera
tion, and against whom there is no allegation of fraud or collusion. 
To sustain the claim would be to make the unrecorded mortgage 
valid against others than the parties to it, in contravention of the 
statute. 

In Murray v. Sylbmn, 2 Johns. ch. R. 442, it ·was said by 
KENT, the chancellor, ~~ It is a general and well settled principle, 
that the assignee of a chose in action takes it subject to the same 
equity it was subject to in the hands of the assignor. But this 
rule is generally understood to mean, the equity residing in the 
original obligor or debtor, and not an equity residing in some 
third person against the assignor. He takes it subject to all the 
equity of the assignor, say the judges in the very elaborately 
argued case of Norton v. Rose, 2 "½,rash. R. 233, 254, on this 
very point, touching the rights of the assignee of a bond. The 
assignee can always go to the debtor, and ascertain what claims 
he may have against the bond, or other chose in action which he 
is about purchasing from the obligee ; but he may not be able 
with the utmost diligence, to ascertain the latent equity of some 
third person against the obligee. He has not any object to which 
he can direct his inquiries ; and for this reason, the claim of the 
assignee without notice, of a chose in action was preferred in the 
late case of Redfearn v. Ferri'.er, 1 Dow. R. 50, to that of a 
third party setting up a secret equity against the assignor. Lord 
ELDON observed in that case, that if it were not to be so, no 

VOL. LXXII. 26 
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assignments could ever be taken with safety. I am not aware 
that this decision was the introduction of any new principle in 
the case of actual boua fide purchases or assignments by con
tract ; though Lord THURLOW said in one case, that the purchaser 
of a chose in action must abide by the case of the person from 
whom he buys; but he spoke this on a question between the 
assignee and the debtor. In assignments by operation of law, 
as to assignees of bankrupts, the case may be different; for such 
assignments are said to pass the rights of the bankrupt, subject 
to all equities, and precisely in the same plight and condition as 
he possessed them." 

There are cases that seem opposed to this language of the 
lcur'ned chancellor, and the later case of Covell v. Tmdesnian's 
Bank, 1 Paige R. 131, cited by the complainants, may perhaps 
limit or question it. The cases, however, which assert the con
trary as the general rule, admit that there are exceptions to the 
rule which they adopt, arising in special and peculiar relations of 
fact. 

But without attempting to define the precise limits of the doc
trine, as applicable to all varieties of cases, presenting widely 
different circumstances, we arc satisfied the distinction we have 
<lrawn is one that the law raises upon the facts of the present 
case. 

If the complainants seek to share in a fund, on the ground that 
it represents mortgaged property, the question between the com
plairnmts and the respondents is, in what relation to mortgaged 
property do the respondents stand. Their relation to the fund 
heing that of purchasers for value, they are as much purchasers 
for value of the mortgaged property, as the complainants are 
mortgagees of the fund ; and in such case, under our statute, the 
title by purchase from the mortgagor takes precedence of that 
by mortgage unrecorded. 

Bill d ism, issed with costs, 

APPLETON, C. J., \VALTON, BARROWS, DANFORTH, VIRGIN 

and PETERS, JJ., concurred. 
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MARY T. RICHARDSON vs. JOHN RICHARDSON. 

Hancock. Opinion June 29, 1881. 

Tenants in common-assumpsit between, disseizin of. R. S., c. 95, § 16. 

A tenant for life of an undivided portion of real estate has a right to his share 
of the profits accruing from the products of a quarry opened upon the 
premises. 

A tenant in common may disseize a co-tenant of the common estate. 
A tenant in common may maintain assumpsit, independently of R. S., c. 95, § 

lG, against a co-tenant who has received from sub-tenants more than his 
share of the rents and profits of the common estate; unless the plaintiff had 
been disseized by such co-tenant when the rents and profits were received. 
By R. S., c. 95, § 16, this right of recovery in assumpsit is extended to cases 
of personal occupancy, by the co-tenant, of the whole, or more than his 
proportion, of the common estate. 

A disseizee of lands cannot maintain assumpsit for rents against the clisseizor. 

ON REPORT. 

Upon so much of the evidence as was pertinent and legally 
admissible, the law court was to render such judgment as the law 
and facts required. 

The material facts appear in the opinion. 

A. P. Wiswell, for the plaintiff. 

Tenants in common may hold different interests. One may 
have an estate in fee and the other a life-estate. 1 Wash. R. P. 
416. 

A tenant for life of a quarry is entitled to work it and take the 
profits. 1 Wash. R. P. 111; Billings v. Taylor, IO Pick. 4GO. 

A tenant in common may maintain assumpsit against his co
tenant. R. S., c. 95, § lG; Cutler v. Currier, 54 Maine, 90. 

True, there 'is a principle of law running through the reports, 
that the title to real estate cannot be tried in an action of 
assumpsit, but isn't the reason for it a thing of the past? 

The statute cited authorizes assumpsit by one tenant in common 
against another, but the first step to be taken in such a case is to 
prove title, to show that plaintiff is a co-tenant. If his title is 
disputed the main issue may be upon that question, and if he 
prevails upon that, if he proves that he is a tenant in common, 
then the statute gives him a remedy by assumpsit. If that is 
not the construction of the statute, then it is a nullity, for there 
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, can be no case so clear but that the defendant may raise the 
question of title. 

Hale and Emery, for the defendant, cited : McLellan v. Cox, 
. 36 Maine, 95 ; Page v. Swanton, 39 Maine, 400; Brigham v. 

Winchester, 6 Met. 460; Wyman v. Hook, 2 Maine, 337 ; 
Rogers v. Libbey, 35 Maine, 200; Howe v. Russell, 41 Maine, 
446; Porter· v. Hooper, 11 Maine, 170; Bigelow v. Jones, 10 
Pick. 161; Miller· v. Miller, 7 Pick. 133; Buck v. Spofford, 

. 31 Maine, 34; Shepard v. Richanls, 2 Gray, 424; Peck v. 
Carpenter, 7 Gray, 283; J1.foses v. Ross, 41 Maine, 360; 106 
Mass. 318. 

SYMONDS, J. This is an action of indebitatus assurnpsit, for 
money had and received. By the specification under a declara

. tion in the ordinary form, the plaintiff claims to recover ~~ one 
quarter of certain sums of money paid by Cyrus J. Hall to 
defendant for stumpage of granite," cut on the real estate therein 

• described. 
It appears that the defendant, and one Stephen Richardson, 

let the premises to Cyrus J. Hall and A. Sherman, by lease 
dated June 2, 18 71, ~~ for the purpose of carrying on the business 

( of granite quarrying," and that certain moneys have been received 
by the defendant for the stone quarried there . 

. As the case is upon report, we think it right to infer from the 
: admission and other evidence, from the terms of the lease and 
the absence of denial on the part of the defendant, that the rent 
of the quarry has been received since the date of the lease by 
the lessors ; to the exclusion of the plaintiff, who claims to have 
a life-estate in one-fourth of the land on which lhe quarry is 
situated, and, as such life-tenant, to be entitled to one-fourth of 
its rents and income. The admission on this point is not 
explicit ; but, taken in connection with all the testimony, we 
think it was intended to remove from the case the question of 
the reception by the defendant of sums of money exceeding his 
share, if the plaintiff establishes her claim to one-fourth of the 
income of the quarry ; and to leave the precise amount for which 
the defendant in such event is to be liable to be fixed at the hear
ing in damages at nisi prius. 
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Taking it, then, as proved that the defendant has in his posses
sion a certain amount of money that would belong to the plaintiff, 
if she owned a share as tenant in common in the quarry, has she 
shown such an interest, and does the testimony disclose a state 
of facts which entitles her to recover in an action of assumpsit? 

It may be regarded as ~ettled by the case of Richardson v. 
Richar·dson, 64 Maine, 62, in which the question of plaintiff's 
title to these premises was involved, that the two deeds under 
which she claims from the heirs of Richard Richardson, gave her 
a tenancy for life in one undivided fourth of the premises where 
the quarry was opened ; provided Richard Richardson at his 
death, and his heirs afterwards, had such an interest to convey. 
In the case cited, this was correctly assumed to be the construc
tion and effect of the deeds under which the plaintiff claims title. 

It is not denied that Richard Richardson on November 8, 1836, 
by deed from Benjamin Richardson, acquired title to such 
undivided fourth, nor is it claimed that he or his heirs have ever' 
since conveyed it by deed, except to the plaintiff. But it is 
urged by the defendant that some time after the deed to Richard, 
in 1836, the four owners of the undivided tract, of whom Richard 
was one, and the defendant another, went upon the premises and 
by common consent made a division of them, running the lines 
and establishing the boundaries according to which each was to 
hold in severalty; and that, while no deeds were given, the 
occupation since that date has been in severalty according to the 
division then made, and of such a character as, after the lapse of 
twenty years, to give title to each owner in the part assigned to 
him. According to this division, as the defendant states it, the 
granite quarry is on the fourth which fell to him, and under this 
claim it would be, therefore, his exclusive property. 

In this division the tract was first divided into ten lots, of 
which four were assigned to the defendant, and two to each of 
the other three owners. The claim of the plaintiff now is
through her counsel, although she states it more broadly in her 
testimony - that one reason for allowing the defendant a double 
share in that division was that the granite along the front of his 
lot, on the shore, where the quarry now is, was reserved, and. 
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was to remain as before the common prope~ty of the four owners. 
This the defendant denies, and here arises the most difficult ques
tion of fact in the case. The burden is upon the defendant to 
establish such a division and such possession under it as to give 
him exclusive title. . The record leaves him as the owner of an 
undivided fourth. We do not find in the tei::timony any other 
adequate explanation of the assignment of a double lot to the 
defendant, than that there was some such reservation of the granite 
as the plaintiff claims. Considering what the case shows as to 
the tract itself, and the growth upon it, we doubt very much if 
the difference in wood and timber was the reason for giving the 
defendant so much more than the others. The testimony, also, 
fails to show an exclusive occupation by the defendant of the 
locus of the granite quarry. The proceeds of the occasional 
cuttings of granite at that point, since the division, and down to 
a comparatively recent period, have been claimed and to some 
extent have been received, as the property of the four. Upon 
careful review of the testimony, we think the reservation o~ the 
granite, along the front of the lot assigned to the defendant, 
from the division, affords a better explanation of the difficulties 
which the case presents than any other theory. 

Thr plaintiff, then, is a life-tenant of one undivided fourth of 
a granite quarry, which was opened and which the lessees of the 
defendant were working at the date of the deeds to her, from 
the heirs of Richard Richardson. One of these deeds gave her 
in terms all the right of said heirs, ~i to any and all profits which 
have or may arise from the sale of granite," and the other 
included ~ithe due proportion of the rent of the stone quarry 
worked, or that. may be worked on the said estate." Without 
such express grant, it is not doubted that as tenant for life in the 
estate, she had a right to her share of the profits accruing from 
the working of such opened quarry. 1 Wash burn on Real 
Property, *111, and cases cited. 

Independently of the provisions of R. S., c. 95, § 16-and 
it may well be doubted whether this declaration contaiJ?-s the 
proper averments to bring it within that section-one tenant in 
common could maintain an action of assumpsit against a co.tenant 
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who had received in money more than his share of the income of 
the estate ; provided the plaintiff had not been disseized. That 
section does not enlarge the remedy in this respect. A tenant 
in common who has been disseized cannot now maintain such an 
action. The main purpose of the statute was to extend the right 
of recovery in such action to cases in which the defendant had 
had the use and occupation of the joint estate, or more than his 
~hare of it, or where he had himself received or taken more than 
his share of the rents or income thereof, in the products of the 
soil or otherwise than in money. 

Under_ the statute 4 and 5 Anne, c. 16, which is a part of the 
common law of this State and of Massachusetts, it had been held 
in a series of decisions in both States that indebitatus assumpsit, 
in place of the old action of account, would lie by one tenant in 
common against another, as bailiff, for receiving more than his 
proportion of the rents and profits. '' The statute constitutes 
tpe receiver bailiff to his co-tenant, without special appointment, 
and all that is requisite to bring the plaintiff within it, is to allege 
and prove that he is tenant in common, and that his co-tenant has 
received more than his just share of the rents." ... "Munroe v. Luke, 
1 Met. 464. 

'' The application of this doctrine, however, has been restricted 
to cases where the money has been actually received, and the 
liability to account has resulted in a duty to pay money, or where 
the defendant holds the share as bailiff of the plaintiff, or the 
occupation has been by consent." Outler v. Currier, 54 
Maine, 91; Peck v. Gwpenter, 7 Gray, 283; Bn'ghani v. 
Eveleth, 9 Mass. *538; Jones v. I-Ia1·raden, 9 Mass, *540, 
note; (J-owen v. Shaw, 40 Maine, 56; Dyer v. Wilbur, 
48 Maine, 287; Brown v. Wellington, 106 Mass. 318; Buck v. 
Spofford, 31 Maine, 34. 

In Miller v. Miller, 7 Pick. 136, the court seem to regard this 
right of action as limited to cases in which the title of the plaintiff 
is an admitted fact, but we think a mere dispute about the title, 
if the plaintiff proves the estate he claims and seizin• thereof at 
the date when the defendant took the income, more than his share 
of which he retains in money, cannot have the effect to defeat 
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the action. If the plaintiff was, in fact, seized of the estate in 
common, when the defendant received in money the whole 
income thereof, we think the later cases in Massachusetts and in 
this State, clearly indicate that upon proof of those facts she 
must have her remedy under the statute of Anne. If the 
defendant were in possession of the estate under a denial of 
plaintiff's title, it would be evidence tending to show the disseizin 
of the plaintiff, and if it resulted in proof of that fact-as it 
might well do, if unexplained-then, and not till then, would 
the relative position of the parties be changed. 

The result then may be briefly stated, that neither at common 
law, nor under the statute of Anne, can one tenant in common 
maintain assumpsit against another for use and occupation of the 
common estate, and that this rule is modified by R. S., c. 95, § 
16. But that under the statute of Anne, the general rule is that 
assnmpsit will lie to recover the due proportion of moneys in the 
hands of defendant, received from the income of the common 
estate. 

This rule, however, cannot have universal application. The 
action is assumpsit, not trespass, nor a writ of entry. The 
disseizee of lands cannot maintain assumpsit for rents, against 
the disseizor. Bigelow v. Jones, 10 Pick. 161. Possession 
under an adverse claim of title negatives the idea of a promise 
to pay rent. The disseizor is a wrongdoer against whom a writ 
of entry or trespass for mesne profits in proper cases will lie, but 
the disseizee does not have the freehold or possession, on which 
he must rely in order to prove a promise to pay rent to him. 
The disseizor is a trespasser and cannot be treated as a tenant. 
The tort cannot be waived for the purpose of trying the title to 
lands in an action of assumpsit. Munroe v. Luke, supra. ,, 

One tenant in common may be disseized by another. When 
this has been done, as to the rents received during the period of 
disseizin, assumpsit is no longer the proper remedy at common 
law, nor under any statute. Bracket v. Norcross, l Greenl. 89; 
Thomas v. Pickering, 13 Maine, 353; McLang v. Ross, 5 
Wheat. 124; WilZ,iam v. Watkins, 3 Peters, 51, 52; Stearns on 
Real Actions, 41; Barnard v. Pope, 14 Mass. *438: 
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The. plaintiff, then, may maintain assumpsit, independently of 
R. S., c. 95, § 16, for her share of the moneys in the defendant's 
hands, the income of the common estate, unless she had been 
disseized by the defendant, when the rents were received by him. 

One tenant in common may disseize another of the whole or of 
a part of the comm9n estate. Bennett v. Clemence, 6 Allen, 10, 18. 
In this case we are forced to the conclusion that, as to the site of 
the granite quarry, during the period for which the plaintiff claims 
to recover her proportion of the rents, she was actualJy disseized 
by the defendant and his co-lessor. It is true that prima facie 
the possession of the defendant would be held to be in accordance 
with his title. He would be rightfully in possession as a tenant 
in common, and that would be held to be the character and extent 
of his occupancy, in the absence of evidence to indicate the 
contrary. Small v. Clffford, 38 Maine, 213; Prescottv. Nevers, 
4 Mason, 330; Dexter v. Arnold 3 Sumner, 157. But here, 
according to the plaintiff's own account, when her title accrued, 
and from that time to the date of the writ, the defendant by his 
lessees was in actual possession of the quarry, under claim of 
title adverse to the plaintiff, denying her title and holding her 
out. The evidence shows a state of facts which amounts to a 
disseizin, even as between tenants in common. The rents, 
therefore, were received during a period when the plaintiff was 
actually disseized. Her proportion cannot be recovered in an 
action of assumpsit. The phrase, ~~ without the consent of their 
co-tenants," in R. S., c. 95, § 16, does not refer to the case of a 

disseizor, receiving rents under an adverse claim, known to his 
co-tenant. 

Plaintiff nonsuit. 

APPLETON, C. J., BARROWS, DANFORTH and VIRGIN, JJ., 
concurred. 
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)VILLIAM H. MCLELLAN vs. AXEL HAYFORD. 

Waldo. Opinion July 1, 1881. 

Attorney at law. Retainer fee. Usage. 

The proper scope and application of the right to charge retainers, is to remu
nerate counsel for being deprived, by being retained by one party, of the 
opportunitI of rendering servi<;El.S for and receiving pay from the other. 

There is no such general usage or custom among lawyers in this State, to 
charge retainers in all contested cases in which they are employed, as to 
justify an instruction to the jury as a matter of law, that in contested cases 
and for reasonable amounts such fees were a legal charge in each case in 
which he was engaged. And such an instruction, in an action by an attor
ney at law, for services and disbursements in behalf of a client, is erroneou~, 
when the account sued embraces besides the charges of retainers in each 
contested case other charges covering all the ~ervices actually performed, 
and disbursements made in behalf of his client. 

ON EXCEPTIONS. 

AssUl\IPSIT on account annexed and for labor and services done 
and performed, and money paid and expended. 

Writ was dated October 6, 1877. 
Among the items in the plaintiff's bill of particulars were the 

following: 
January, 1873. ''To retainer to prevent Godfrey engaging 

me in matter of Willson, Tennant and Company. I make a 
charge of this, although it was paid to me by Mr. Hayford, 
because he has filed the amount in his account in 
set-off, 

September, 1873. "To retainer in action of 
· Willson, Tennant and Company in U. S. court, 

commenced by Bradbury, 
October, 1874. ''To retainer in action of 

James Higgins for notes ; action of trover, 
October, 1875. "To retainer in action of 

James Higgins against you on the account 
hereto annexed, or substantially this account, 
entered October, 1875, 

$50.00" 

50.00" 

25.00" 

$100.00" 
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Numerous other items in same cases, amounting to, 1028.38 · 
Other charges relating to other matters, 112.99 

Numerous credits amounting to, 

Balance claimed by the plaintiff, 
Verdict was for $909. 7 8. 

$1366.27 
393.14 

$973.13 

The instruction to which exceptions were taken is stated in the 
opinion. 

Fogler and McLellan, for the plaintiff. 

'' After the defendants were retained, it was proper for them to 
charge a reasonable fee for the retainer without any special con
tract." 103 Mass. page 527. In Perry v. Lord, the court 
allowed $200 retainer. 111 Mass. 504. See also, Pierce v. 
Parker, and others, 121 Mass. 403. 

"Retainers are uniformly and universally charged, and the 
same may ?8 1acovered under the common counts." Eggleston 
et al. v. Boardman, vol. 5, of the Reporter, page 724. This 
case was determined in the Supreme Court of Michigan, June 
term,· 1877. We presume it is in the thirty-seventh vol. of 
Michigan reports. In neither of these cases was proof of usage 
or custom required. 

If the instructions of the court to the jury were wrong, then 
why not let the plaintiff have the verdict less the retainers 
allowed by reason of the wrong instructions. 

J. TV. I1nowlton, for the defendant, cited: Story on Contracts, 
§ § 11, 12, 13, 14; Bodfish v. Fox, 23 Maine, 94; Oodman 
v. Armstrong, 28 Maine, 91; 1 Kent's Com. § § 20, 22; 2 
Bouvier's Law Diet. 13 ; 16 Pet. 18 ; Robi"nson v. Fiske, 25 Maine, 
401; Leach v. Perkins, 17 Maine, 462; Emmons v. Lord, 18 
Maine, 35. 

BARROWS, J. The question briefly stated, is whether in an 
action by a counselor at law against a client on an account 
annexed for services and disbursements in a number of suits 
embracing specific charges for all the services rendered and expen
ses incurred in minute detail, it is proper for the presiding justice, 
without proof of any agreement to pay any retainer fees ( except 
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in a single case where one of fifty dollars was paid in advance,) 
and without proof of any custom or usage among lawyers to 
charge a retainer fee to their clients, to instruct the jury that 
''in contested cases and for reasonable amounts, such fees were a 
legal charge, and that the plaintiff should recover a reasonable 
sum for retainer fees in each account," leaving it to the jury to 
say whether the charges were reasonable or not. 

The jury must have understood from this, that proof of the 
employment of the plaintiff as counsel, would of itself as matter 
of law, raise an implied promise on the part of the defendant, 
to pay any reasonable sum which the plaintiff might charge as a 
retaining fee in all the contested cases, besides making compen
sation for all the services actually rendered ; that something was 
due and recoverable as and for a retaining fee, in addition to the 
pay for services and disbursements in each contested case, and 
that the only question for them was, whether the sum charged 
was a reasonable sum to charge for a retainer. In support of the 
instructions, the plaintiff relies upon the cases of Aldrich v. 
Brown, 103 Mass. 527; Perry v. Lord, 111 Mass. 504; Pierce 
v. Parker, 121 Mass. 403; and Eggleston v. Boardman, decided 
by the Supreme Court of Michigan in 1877, and given in the 
Reporter, vol. 5, p. 724. 

But neither of these cases nor all of them combined can be 
regarded as authority for the instruction here complained of. So 
far as they have any bearing on the question, the propositions 
which they respectively sustain are these : 

In Aldrich v. Brown, it is held that no special contract is nec
essary to entitle an attorney actually retained in a suit, to charge 
a reasonable retainer. Doubtless, in proper cases, such a con
tract may be implied. 

Perry v. Lord, is a good brief illustration of the special 
operation of a retainer, and of the circumstances under which a 
contract to pay one may properly be implied. The counselor, 
though consulted and engaged to assist throughout the case, was . 
not again called upon, and had no further claim for services in 
the matter. 

Pierce v. Parker, only holds that where an attorney performs 
other services besides those which are made the subject of specific 
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charges, he is entitled to compensation therefor, by a charge for 
commissions on the money collected, '' or in some other general 
form," though the money may not have actually gone through 
his hands. 

Eggleston v. Boardman, simply affirms the doctrine declared 
in Aldrich v. Brown, with the additional remark that "retainers 
are uniformly and universally charged, and may be recovered 
under the common counts. The remark is doubtless true as 
touching the usage in Michigan. But we know of no such 
universal practice in this State, and the exceptions before us, at 
all events, show that no ev_idence of any such usage was pre
sented at this trial. Nor do we find that the histruction can be 
better maintained upon principle than by authority. 

The circumstances under which a contract to pay a counselor 
at law for services rendered and expenses incurred may be 
inferred, and the character and effect of that contract, do not 
essentially differ from those which pertain to, and regulate con
tracts for other professional services, skilled labor of any kind, 
and, in fact, any kind of service in which the amount of the compen
sation necessarily depends largely upon the circumstances under 
which the service is rendered, its nature, and the charges that are 
usual and customary for like services. 

Hence in the absence of a special contract to pay these 
retainers, the plaintiff must prove enough to show that there was 
an implied promise on the part of the defendant to pay them. 
The proper scope and application of the right to charge retainers, 
is to remunerate counsel for being deprived by being retained for 
one party, of the opportunity of rendering services for, and 
receiving pay from the other-not to swell the amount of the bill 
which accrues for services rendered throughout the progress of 
the cause, and contains specific charges for them all. The neces
sity, force and effect of proof of a particular usage, have been so 
fully discussed in Bodfish v. Fox, 23 Maine, 90 ; Oodman v. 
Armstrong, 28 Maine, 91; and Leach v. Perkins, 17 Maine, 
462, that they' need no further elucidation here. 

Referring to these cases for the rules and prin'ciples involved, 
we say that there is no general custom in this State amounting 
.to a rule of law, to be declared by the court, which would author-
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ize the presiding judge to pronounce the plaintiff entitled to 
recover these retainers from the mere fact that he was employed 
by the defendant to render services in the cases. 

In the absence of any evidence tending to establish the 
Elxistence of a particular usage, with reference to which these 
parties may be presumed, under the circumstances, to have made 

. their contract, the instruction that such fees were a legal charge, 
and the plaintiff was entitled to recover a reasonable amount for 
retainer fees in each account was not correct. 

Moreover had there been proof of a usage to charge retainer 
fees, in addition to liberal specific charges for all services rendered 
and all expenses incurred in cases where the counselor was not 
merely retained, but was actually employed in the case through
out, we think it would have been the duty of the presiding judge 
to declare such a usage to be against natural reason and justice, 
and not binding upon the defendant. 

An examination of the account presented by the plaintiff, shows 
that besides specific charges for services, ( some of which might 
well be regarded as included in the liberal and punctual charges 
of term fees in the cases he was engaged in) the plaintiff charged 
his client with even the minutest items of his personal expenses 
in attending to the business, such as sixpences for fares in the 
horse cars and the like. Such exactness leaves neither occasion 
nor room for the charges ~~ in some other general form" (like that 
of retainer fees) spoken of in Pierce v. Parker, 121 Mass. 403, 
as designed to cover other services performed by the counsel, 
besides those which arc made the subject of specific charge. It 
~s suggested at the bar, that plaintiff is willing to cure the error 
by a rernittitur. If he remits an amount equal to all the sums 
which stand charged in his account for unpaid retainers, there 
will be no occasion to send the case to a new trial. The only 
error .. 4,ll~ed will then have become harmless, and the exceptions 
may be overruled. 1 

Unless he so remits within a reasonable time, 

Exceptions sustained. 

APPLETON, C. J., WALTON, DANFORTH, PETERS and LIBBEY, 
JJ., concurred. 

SYMONDS, J. dissented. 
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COLUMBUS BROWN vs. JAMES P. BLUN'.r and another. 

Somerset. Opinion July 19, 1881. 

Fraud. Fraudulent representations. Damages. 

To enable one to recover damage for false representation by a party when mak
ing a conveyance to him, it is essential that there should be some evidence 
that he has been thereby injured. 

When the only coi1sideration for such a conveyance is that the plaintiff was 
induced thereby to pay his own debt, he cannot be said to be injured, because .. 
he suffered no damage. It was not defrauding him to induce him, by .m~~µs_ 
of a false representation, (had that been proved) to pay his own debt. 

Nor are expenses, subsequently incurred in the prosecution of fruitless suit's;·_: 
based upon such conveyance, evidence of damages resulting from the: fafse'· 

. representation, when it appears that by the exercise of common prudence 
and caution, such suits would not have been commenced. 

ON EXCEPTIONS. 

An action on the case for deceit in selling to the plaintiff six 
wagons, in which the plaintiff alleges that the defendants had no 
interest in fact. The writ was dated February 23, 1880. 

Plea, general issue. 
The facts are stated in the opinion. 

D. D. Stewart, for the plaintiff. 

From Lord COKE, to the present time, it has been the glory 
of the common law that it abhors fraud in whatever shape it may 
present itself. 

~(The common law," said all the judges of England in Fermor's 
case, 3 Coke, 78, a, (( doth so abhor fraud and covin, that all acts, 
as well judicial as others, being mixed with fraud and deceit, are 
in judgment of law, wrongful and unlawful." 

((Fraud," said PARKER, C. J. in Sarnes v. Brewer, 2 Pick. 
192, ((vitiates all transactions, even those of a court of record." 

ii A ]earned writer terms fraud hydra rnultorum capitum." 
BIGELOW, C. J. in Reynolds v. Reynolds, 3 Allen, G06. 

The present case presents one of those heads. It involves 
both fraudulent acts, in selling him the Huntress contract without 
telling him it was worthless, and fraudulent words in telling him 
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that his title to six wagons was good. Pasley v. Freeman, 3 
T. R. 51; Lee v. Jones, 17 C. B. (N. S.) 495; Com. v. Stone, 
4 Met. 47; Lobdell v. Baker, 1 Met. 201; McCance v. R. R. 
Co. 7 Hurls & N. 490; Donovan v. Donovan, 9 Allen, 140; 
Bigelow on Fraud, 4, 70, 71; Jlf.arston v. Knight, 29 Maine, 
341; Nowlan v. Gain, 3 Allen, 261; George v. Johnson, 6 
Humph. (Tenn.) 36; Bean v. Arnold, 16 Maine, 251; Hussey 
v. Sibley, 66 Maine, 192. 

Folsom and Merrill, for the defendants, cited: Ooe v. Persons 
unknown, 43 Maine, 436; Walker v. Lincoln, 45 Maine, 71; 
Sweet v. Brown, 12 Met. 177 ; Allen v. Holton, 20 Pick. 458; 
Munro v. Gardiner, 5 Am. Dec. 531; Leonard v. Vredenburg, 
Idem, 316; Benj. Sales, § § 428, 429; Add. Torts, § § 1218, 
1226; Broom's Com. on Com. Law, 339; Chitty Contr. 682, 
683; 10 Mass. 199; 25 Maine, 247; Atwood v. Chapman, 68 
Maine, 40; 1 Addison Con. 242. 

BARROWS, J. It appears in the exceptions, that the defend
ants, on May 5, 1877, had control of an execution which had 
been recovered in the name of a Skowhegan bank, against one 
Huntress and the plaintiff, upon a note in which the defendants 
were payees, and said Huntress and the plaintiff (as his surety) 
were original promisors. One of the defendants went with the 
attorney and sheriff to the plaintiff's house, with the avowed pur
pose of levying the execution upon the plaintiff's homestead ; 
but such negotiations were then had between them that no levy 
was made, the plaintiff agreeing to go with them to the village, 
and give his note ·for the debt, secured by a conveyance of real 
estfl.te, which he did on the same day, and then and there received 
from the defendants a written assignment of all defendant's inter
est in a certain agreement or contract in writing, which had been 
made some two years previously, between said Huntress and the 
defendants, whereby Huntress had agreed to build a certain num
ber of wagons for the defendants, they furnishing certain stock 
and materials, the wagon_s and all materials to be and remain the 
property of defendants during the process of building, and until 
disposed of by them, when the proceeds were to be appropriated, 
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first, to the payment of the defendants for such stock and material 
as they might furnish, and the residue to go to Huntress in pay
ment for the labor and materials furnished by him. The assign
ment given by defendants to plaintiff, closes with the follm,ring 
significant language : (( Meaning and intending to release and 
assign simply the interest which we now hold and retain in the said 
agreement, and the property specified therein. No claim to be 
made upon us in any event in regard to said matter or said prop
erty, and we are not to he liable for costs in looking up said 
property, or in any suit to enforce said agreement." 

If the assumptions made by plaintiff's counsel in argument as 
to matters of fact were verified by the testimony reported, and 
there was evidence upon which the jury would have been justified 
in finding that the plaintiff, in the exercise of common prudence 
and caution, was nevertheless deceived by a false and fraudulent 
assertion on the part of the defendants, that they had a good 
title to six of the wagons referred to in the agreement, and was 
induced thereby to pay his money to the defendants for the 
assignment of a title, which not only was of no value, but which 
entailed upon him a heavy loss in endeavoring to enforce it, then 
certainly the nonsuit which was ordered at nisi prius, ought to be 
set aside. The objection to the testimony of the plaintiff, inter
posed by defendant's counsel, was rightly overruled, and plaintiff 
was permitted to put in his (( evidence relating to the false repre
sentation." What was it? Aside from the contract with Huntress, 
and the assignment by the defendants before spoken of, there is 
only the testimony of the plaintiff himself, which upon his exam
ination in chief, in reply to his own counsel, consists of a some
what hold, though repetitious statement, defective as to exact 
time and circumstances, that when Blunt gave him this writing, 
(:he said the title to those wagons was good;" ((that there ·were 
six wagons not released that I was to have a claim on; I don't 
recollect that he told me at that time into whose hands those six 
wagons had gone, or any portion of them ; don't recollect that he 
said what they were worth ; said that would be my only way to 
get my pay. I asked him if the bill of sale was good, and he 
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said it was perfectly good. He says 'yes, just as good as it ever 
was.' His lawyer spoke up and said, it is good for twenty years. 
Acting upon the strength of his representations, I paid him the 
money. I gave him a claim on my farm on a year's time. ·when 
the year was out, he deeded the farm away, and got the money 
on it himself. After paying him in this way, I found out where 
the wagons were. Bartlett had two ; Atwood, one ; Steward or 
Ripley, one; Trafton, one, and Davis, one. Mr. Blunt owned 
up that the claim against Davis wasn't good for anything before 
he transferred the bill of sale to me. I brought actions against 
Trafton, Bartlett, Steward and Atwood, not against Davis; cal
culate· I was obliged to abandon them. They recovered costs 
against me. Don't know of anything else of importance that was 
said at that time that ~fr. Blunt made this transfer to me, only 
that he told me the hill of sale was good, and that would be my 
only way to get my pay out of him." 

If the case stopped here, it might fairly be said that the testi
mony, if not modified or controlled, would justify a jury in find
ing the concurrent intentional deceit, and damage accruing 
therefrom to a party acting with reasonable caution, which will 
suffice to maintain the action. See discussion of principles appli
cable in such cases, in IIanunatt v. Enierson, 27 Maine, 308. 

These points established the case would fall within the familiar 
and incontrovertible principle of law, referred to by the court in 
Lobdell v. Baker, 1 Met. 201, '' that where a party affirms either 
that which he knows to be false, or does not know to be true to 
another's loss and his own gain, he is responsible in damages for 
the injury occasioned by such falsehood." If the evidence suffices 
to establish those points, manifestly the defendant is not relieved 
(rom liability, because the conveyance which his fraud may have 
induced the plaintiff to accept, contains no warranty respecting 
the matter to which the alleged false representation relates, or 
may be a mere naked release of his interest with stipulations 
against further liability in the premises. See Nowlan v. Oain, 3 
Allen, 2Gl. 

The fact that the conveyance which the defendant in such an 
action has given contains no warranty, but on the contrary, 
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stipulations against liability on the part of the vendor, is not 
conclusive that he has made no false representations to induce his 
vendee to accept such a conveyance. The contents of the con
veyance may furnfah matter for the consideration, first, of the 
court, and then, if a prima faci'e case is made out, of the jury, 
bearing upon the question whether the alleged false representa
tions were, in fact, made, and whether the plaintiff in the exercise 
of reasonable caution could have been deceived thereby, seeing 
what was suggested by the character of the writing ; but the 
writing works no estoppel upon a party actually defrauded, while 
its existence may sharply suggest the necessity of clear and 
decisive proof of the frand which is relied on to vitiate it and 
give the defrauded party a right of action outside of it. Hence 
the justice presiding at· nisi prius admitted and heard all the 
evidence touching the alleged fraud which the plaintiff had to 
offer. The reasoning of the court in Parlin v. Sniall, GS Maine, 
290, 291, is applicable in all such cases. The written transaction 
between the parties ,i is a wall of evidence against oral assaults 
to begin with. It should not be battered down for alleged deceits 
or misunderstandings, unless the proof of them is clearly and 
{tbundantly established." And again, quoting from a Pennsyl
vania case, i, It has more than once been decided that it is error 
to submit a question of fraud upon slight parol evidence to 
overturn a written instrument. The evidence of fraud must be 
precise, clear and indubitable, otherwise it should be withdrawn 
from the jury." Conceding that at the end of his examination 
jn chief, the plaintiff had made out a case that would entitle him 
to go to the jury, it seems equally clear that when his cross 
examination was finished and he announced that he had no more 
testimony to offer, the case was so modified that a verdict in his 
favor could not have been sustained, ·and hence the nonsuit of 
which he complains was properly ordered. 

At the close of the plaintiff's examination in chief, we are left 
with the impression that the three hundred dollars named in the 
assignment, as a consideration, was actually paid in money or 
money's worth, under circumstances of some hardship, by 
plaintiff to defendant for the transfer of their claim on the wagons. 
But it presently appears upon cross examination that he paid 
nothing but the debt and costs in the execution which they held 
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against him, as surety for Huntress. The chief element of damage 
to the plaintiff and the chief motive for fraud on the part of the 
defendants vanish upon this avowal. 

Plaintiff's counsel strive to find a motive for the defendants to 
commit a fraud in the supposed wish to procure from the plaintiff 
a conveyance of his land, instead of making a levy upon it. But 
the hypothesis is not supported by plaintiff's testimony, J.vhich 
tends to show .... that nothing was said about making the assignment 
to the plaintiff until after the agreement for a conveyance had 
been made. "The arrangement was made at my house when 
they come there for me to go to the village, and give a claim on my 
farm and the note. I can't say as to whether or not the wagons 
were first mentioned after I went to Harmony village, and went 
to see Mr. Huntress," says the plaintiff. .''I don't remember 
whether I knew the wagons were sold or not." The aspect that 
the case now wears is that of a simple making over to the surety 
of whatever possibilities of reimbursement from the defaulting 
principal the creditor had in his power. There remains no con
ceivable motive for the perpetration of any fraud, unless it be 
pure malice. 

Tl~e remark of BULLER, J. in Pasley v. Freernan, 3 T. R. 51, 
respecting Grosse v. Garden, Carth, 90, is apposite: "A man 
may be mistaken in his property and right to a thing without any 

, fraud or ill intent." 
•. But plaintiff's counsel still urge that he suffered damage from 

, defendant's affirmation by reason of the expense he incurred in 
attempting to enforce the contract assigned, and they insist that 
the doctrine of Pasley v. Freernan, 3 D. and E. 51, that it is 
not necessary that the defenda_nt should have been benefitted by 
the deceit in order to maintain the action where there has been a 
false affirmation with intent to defraud and consequent damage, 
should be applied. The doctrine is correct, if applicable. 

In the complicated transactions of trade, fraud appears in such 
manifold and protean guise, that we are not disposed to lay. it 
down as a rule of law that no action can be maintained for an 
intentionally false affirmation, causing damage to a reasonably 
cautious plaintiff, unless it appears that the defendant had an 
interest in causing it. Doubtless there may be cases where-satis-
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factory proof may be presented that the defendant has thus 
intentionally deceived the plaintiff to his injury and loss when it 
might be impossible to show that he himself was benefitted there
by, or that he colluded with tho~e who were. We do not feel 
inclined to question the correctness of the doctrine of Pasley v. 
Freeman. But in the practical consideration of cases of this 
sort the remark of ASHURST, J. in that case that ''it is not likely 
that such a species of fraud should be practised unless the party 
is in some way interested" should not be overlooked. The ques
tion here is narrower. Was there enough in the testimony 
offered in this case to warrant a verdict for the plaintiff? "\V eak 
in more than one point, upon one which it was essential for the 
plaintiff· to establish it is entirely wanting. 

"To enable one to recover damage for a false representation it 
is essential that there should be some proof that he has been 
thereby injured." Fulle1· v. Hodgdon, 25 Maine, 248. 

There is no proof here of any damage to the plaintiff which 
could have happened to any one using ordinary caution. The 
payment of his own debt was no damage.~ It was not defrauding 
him to induce him to pay it by means of a false representation, had 
that been proved. Hence it is held in Commonwealth v. McDuffy, 
126 Mass. 467, that the offence of obtaining property by false 
pretences cannot be committed when the party charged obtains 
no more than is rightfully due him ; that the question in such 
cases is whether the defendant had an intent to defraud and 
effected that purpose; whether in order to accomplish it he made 
use of fraudulent representations and succeeded by means thereof. 

The only oth(;lr damage suggested was purely the fruit of 
plaintiff's venturesome spirit in litigation of which this suit fur
nishes fresh proof. The assignment was a written warning to 
him that there was nothing there that the defendants would risk 
any cost to secure. His testimony shows that he saw Huntress 
the day he received it, and for aught that appears could have 
ascertained before any cost was made whether Huntress had · 
authority to dispose of the wagons. 

As remarked by Lord KENYON in Pasley v. Freeman, 
'' undoubtedly when the common prudence and caution of man 
are sufficient to guard him, the law will not protect him in his 
negligence." It was probably the failure· to prove any damage 
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for which an action could be maintained which induced the 
presiding judge to hold that '' the evidence was not sufficient 
to prove a false representation that would entitle the plaintiff to 
recover;" "that the evidence .failed to prove what must be a 
material averment in any count which could properly be filed by 
way of amendment" and to order a nonsuit. 

On the case here presented we do not think the plaintiff was 
justly aggrieved by these rulings. 

Exceptions overruled. Nonsuit 
confirmed. 

APPLETON, C. J., WALTON, DANFORTH, PETERS and LIBBEY, 
JJ., concurred. 

COLLINS GRANITE COMP ANY 

vs. 
AUGUSTUS R. DEVEREUX, Sheriff. 

Hancock. Opinion July 20, 1881. 

Stat. 187G, c. 90. Lien on granite. Words. 

Stat. 1876, c. £10, gives to him who labors in quarrying or cutting and dressing 
granite in any quarry, a lien for the wages of his labor on all the granite 
quarried or cut and dressed in the quarry by him or his co-laborers for thirty 
days after such granite is cut and dressed, and as much longer as the stone 
remains unsold and not shipped on board a vessel. 

This lien, if enforced by attachment within said thirty clays, will have preced
ence of all other claims, including sales made within said thirty days. A 
laborer's attachment made after the lapse of said thirty days, will prevail 
against prior claims, only when made before the stone is sold or shipped on 
board a vessel. 

The words " and" and "or" are convertible terms when the true import and 
design of a statute require it. 

REPLEVIN for certain granite, cut stone, attached by the defend
ant, as sheriff, on various lien writs against George W. Collins, 
the owner of the quarry, where the stone were quarried, and in 
favor of laborers employed by Collins in quarrying and cutting 
the stone. 

The various plaintiffs in the lien writs, labored on the stone in 
quarrying and cutting the same within thirty days before the 

. attachment, and the attachment was to enforce liens claimed by 
them on the stone for such labor. Collins, however, had sold 



COLLINS GRANITE COMPANY V. DEVEREUX. 423 

the stone to the plaintiff before the attachment, but the stone 
had not been shipped on board a vessel. 

The only question was, whether the liens of the laborers were 
lost by the sale before the attachment and within thirty days after 
the performance of the labor. 

The law court to render judgment according to the law and 
facts, and damages in either event to be 11ominal. 

H. .A. Tripp, for the plaintiff. 

The sale of the granite before any attachment, defeated the 
lien of the laborers under stat. 1876, c. 90. 

That statute gives the laborer a lien, ii for thirty days after 
such granite is cut and dressed, or until such granite is sold, or 
shipped on board a vessel." 

VV ords or phrases are to he construed according to the com
mon meaning. R. S., c. 1, § 4, par. 1. 

The common meaning of ii or" is that the expression, idea or 
phrase, is in the alternative, either this or that Either a lien 
for thirty days, or a lien until such granite is sold. 

The laborer should be protected so far as a just regard for the 
rights of others will admit, further than that, he is not entitled to 
protection. 

L. A .. Emery, for the defendant, cited: 3 Pars. Contr. 235, 
241; Winterfield v. Strauss, 24 vVis. 394; Go1n. v. G1·iffin, 
105 Mass .. 185 ; People v. Sweetsir, 1 Dakota, 308; Sheridan 
v. Ireland, 66 Maine, 65; Srnith v. Colcord, 115 Mass. 70. 

BARROWS, J. -Laborers employed, as those were whom the 
defendant here represents, by the owner of a granite quarry, to 
quarry and cut stone therein, would seldom if ever derive any 
benefit from the provisions of c. 90, laws of 1876, if the con
struction of said statute contended for by plaintiff's counsel 
should prevail. Without the statute, they can secure a lien by 
attachment of the stone which they and their co-laborers have 
worked upon, so long as it remains the property of their 
employer, and within reach of process; and upon plaintiff's 
construction, the provision which gives them a lien ii for thirty 
days after such granite is cut and dressed," becomes as to them 
utterly meaningless. 
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A construction which will deprive this clause of the statute of 
all force, efficacy and significance in the greater part of the car,es 
to which it is applicable, and will tend to neutralize its effect in 
all, is to be avoided if it is possible to do so. If the lien can be 
cut off by a sale or shipment before the lapse of the thirty days, 
it would be too much to expect that it would be suffered to exist 
that length of time in any case, where the laborers were really in 
danger of losing their wages. The object of the statute, is to 
make the pay of those whose labor has gone to enhance the value 
of the product, prompt and secure in all cases against both the 
misfortunes and the possible dishonesty of their employers. 

The construction to be adopted, is that which, without violat
ing the true signification of the language employed, shall best 
promote the object and efficiency of the statute in all its parts. 

As remarked by SHAW, C. J. in Oleavelancl v. Norton, 6 Cush. 
384, ~~ After all, the best ground of exposition is to take the entire 
provisions of the act and ascertain if possible, what the legisla
ture intended." 

To this, wherever it is possible to apply it, all other rules must 
give way. 

,vhy should the legislature have mentioned a brief fixed time, 
within which the lien might be enforced by attachment, if its 
duration for that short space was to depend after all upon a 
contingency? · 

It is more consonant with the apparent le6ris1ative intent, and 
more certain to promote the object to be effected, to suppose that 
the day certain is given in any event, and the further opportunity 
after the expiration of the specified time, unless the stone should 
be sold or shipped. 

We ought not to adopt a construction which would render any 
clause of the statute superfluous or insignificant, unless such 
construction is forced upon us in unmistakable tern~s. 

We think the legislature intended to confer a substantial benefit 
and security upon the laborer, by giving him a lien upon the 
stone for his wages, for at least thirty days after it is cut and 
dressed, and as much longer as it remains unsold, and not shipped 
on board a vessel. 

Instances are not wanting in which courts have construed words 
ordinarily disjunctive and alternative in a conjunctive and cumu-
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lative sense, and the reverse, to conform to the obvious design of 
a statute. 

The words "and" and ii or" are convertiple as the sense of a 
statute may require. People v. Sweetsfr, l Dak. Ter. 308 ; 
Winterfield v. Strauss, 24 Wisc. 394; Conimonwealth v. Griffin, 
105 Mass. 185; Barker v. Esty, 19 Vermont, 131. · 

Judg1nent for defendant; and for 
a return with $1 daniages. 

APPLETON, C. J., VIRGIN, PETERS, LIBBEY and SYMONDS, 
JJ., concurred. 

STATE vs. EDWARD E. vVmGIN and another. 

Kennebec. Opinion July 21, 1881. 

Intoxicating liquors. Common Seller. Evidence. 

At a trial upon an indictment as a common seller of intoxicting liquors, a 
certified copy of the record of a special internal revenue tax showing that 
the respondent paid a special tax as a retail liquor dealer during the time 
covered by the indictment is admissible in evidence. 

Upon the trial of an indictment as a common seller, a request that the jury be 
instructed that, if there was no evidence of any sale the verdict must be for 
the respondent, cannot properly be given. 

ON EXCEPTIONS. 

Indictment of Edward E. ·Wiggin and Edwin A. Getchell, as 
common sellers of intoxicating liquors from DeGember 15, 1880, 
to the time of finding the indictment at the April term of court, 
1881. 

The verdict was guilty, and the defendants alleged exceptions to 
the ruling of the presiding judge in admitting in evidence a 
certified copy of the record of a deputy collector of United States 
internal revenue, showing that the respondents paid a special tax 
of $25 as retail liquor dealers, and also to the refusal of the 
presiding justice to instruct the jury that the evidence was not 
sufficient in law to find the respondents guilty, also that although 
the jury find intoxicating liquors upon the premises, if there is 
no evidence of sale the verdict must be for the respondents. 

H. M. Heath, county attorney, for the State . 

. E. W. Whitehouse, for the defendants. 
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APPLETON, C. J. The defendants were convicted as common 
sellers of intoxicating liquors. 

Exceptions are alleged to the rulings of the justice presiding 
at their trial. 

1. It is objected that a certified copy of the record of a special 
internal tax for the district including Kennebec county, showing 
the respondents paid a special tax as liquor dealers during the 
time covered by the indictment was received. 

In State v. Gorham, 65 Maine, 270, the question of the 
admissibility of evidence of this character was fully considered. 
It was there held that a book containing a record of the names of 
persons paying special taxes kept at the office of the collector of 
internal revenue, as required by the statutes of the United States, 
or a duly certified copy of the same, was receivable in evidence. 

The copy offered contained the letters, R. L. D. as describing 
the business or occupation of the defendants, for and on account 
of which the tax was paid by them. 

These letters the deputy collector of the United States internal 
revenue testified to mean, retail liquor dealer. The evidence 
was properly admitted. 

2. The counsel requested the court to instruct that the 
evidence upon the law was not sufficient to find the defendants 
guilty. 

It was for the jury to determine the facts. The instructions 
given being correct, the error of the jury if they erred, is not t9 
be corrected by exceptions. It may not be amiss, however, to 
remark, that it is difficult to see how they could have rendered a 
different verdict. 

3. The third request was that '' if there was no evidence of sale 
the verdict must be for the respondents." But this could not 
properly have been given. The defendants might have been 
shown to be common sellers by their own admissions. The fact 
might have been established by circumstantial evidence. The 
instructions given in relation to this request are not made the 
subject of exception. 

Exception8 overruled. 

WALTON, BARROWS, DANFORTH, PETERS and LIBBEY, JJ., 
concurred. 
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E. M. BLANDING and others vs. T. H. MANSFIELD. 

Penobscot. Opinion July 20, 1881. 

Pleadings. Declaration. Demurrer. Exceptions. Practice. 

Where there is nothing in the context to show that the defendant was likely 
to be thereby misled or prejudiced, it is no ground for sustaining a general 
demurrer that the word ''plaintiff'" is used in some parts of the declaration 
when there are three plaintiff's named. 

Nor that in the account annexed the defendant is charged as indebted to a cer
tain newspaper when the names of the plaintiff's _as proprietors of the news
paper are given upon the bill. 

Nor that one item of the account is for "bill rendered," without specificatiom.;, 
when there are other items upon which judgment may be rendered. 

The adjudication of the presiding judge at nisi prius that a demurrer, filed at 
the second term and presented and passed upon the clay it was filed, is frivol
ous and intended for delay, has no effect upon the rights or liabilities of the 
defendant and he is not legally aggrieved thereby. 

0N EXCEPTIONS. 

Action of assumpsit upon an account annexeq., which was as 
follows: 

(Account annexed.) 
Maine l\Iining 

Journal. "Orders Solicited for General Job Printing of every Description. 
$r~o~<K~~Jc~~r 

Editors: 
E.1\1.Blanding, 
W.F.Blanding. 

E.B~~~!!!n, Bangor, August 2nd, 1880. 
Manager. 

Advertising 
Rates. 

Outside pages : 
Per square first 
insertion, $1.00 
Per square, for 
continuance .40 
Inside page: 
Per Square, 

first insertion, 
.75 

Per square, for 
continuance .25 

June 21. 

April 16. 

July 23, 

Aug. 6. 

June 25. 

M T. H. Mansfield & Co., Portland, 

To MAINE MINING JOURNAL, 

28 West Market Square. 

To card, 4 sqs. 2 mo. 

Bill rend. Subscriptions & Papers, 

2 Ea. No's. 26, 27, 28, 29 & 33, 

24 No. 30 & stamps, 

26 " 32 & stamps, 

To new card, 2 sq r's 3 mos. to No. 37, 
,, ,, 

" " " 50, 

12.00 

10.50 

.50 

1.44 

1.56 

9.00 

9.00 
" " To ---- .90 

Dr. 

44.90 
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The action was entered at the January term, 1881, and at the 
next [ April] term, the twentieth day, the defendant filed a 
general demurrer to the plaintiffs' declaration. A hearing was 
had on the same day and the demurrer was overruled and 
adjudged frivolous and intended for delay. To this ruling and 
adjudication the defendant excepted. 

Bertram L. Smith, for the plaintiffs, cited : 62. Maine, 544 ; 
Lord v. Kennebunkport, 61 Maine, 462; Rumrill v. Adams, 
57 Maine, 565. 

George W. Verrill, for the defendant. 

The demurrer should be sustained. ( 1.) The declaration alleges 
that the defendant being indebted to the "plaintiff" promised the 
"plaintiffs" to pay them, &c. (2). The account annexed is an 
essential part of the declaration. This one does not show that 
the defendant was indebted to the plaintiffs, but to the '' Maine 
Mining Journal." This is a variance. (3.) The second item in 
the account is clearly insufficient. Bennett v. Davis, 62 Maine, 
544. 

The adjudication of the court that the demurrer was frivolous 
and intended for delay was unauthorized. R. S., c. 82, § 19. 

BARROWS, J. Bad grammar does not vitiate a declaration 
when the person and case can be rightly understood. If it did, 
in these heedless days legal process as a remedy in the 
collection of small debts would be of little worth. In a declara
tion, as in a statute, we think '' words of the singular may include 
the plural number," unless the connection is such as to make 
them likely to mislead the defendant as to some matter that is 
important to his defence. The word '' plaintiff" which is here 
criticised by defendant's counsel, plainly signifies the plaintiff 
party and may well include all who are specified by name as 
plaiQtiffs. No one could be misled or harmed by the use of the 
singular for the plural. Nor do we think that the form of the 
debit in the account annexed can have produced any misleading 
effect, or be regarded as a variance, when the names of all the 
plaintiffs appear upon the bill as the conductors and apparent 
proprietors of the newspaper. It is a form much used in news-
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paper bills and is perfectly intelligible when the names of the 
proprietors accompany it. 

Nor does the fact that one item of the account is for ''bill 
rendered, subscriptions and papers," draw the ·whole d~laration 
within the condemnation of Bennett ~ Davis, 62 Maine, 544. 
It was open to the defendant to demur for want of proper form 
in this item, but the demurrer should have been special, calling 
attention to the defect. And, as Cl1itty says, in remarking upon 
the statute of Elizabeth requiring a special demurrer in certain 
cases, "where there are merits to be tried it is in practice more 
liberal not to demur for a mere mistake in form." A motion for 
a bill of particulars of the item would have been sustained, and 
would have preserved all the defendant's rights. II"arrington v. 
Tuttle, 64 Maine, 474. 

As the declaration stands there b sufficient matter substantially 
alleged to entitle the plaintiffs to their action, and hence the 
declaration is good on general demurrer. Dole v. Weeks, 4 
Mass. 451. There are other items in the account which are not 
subject to the objection. It may be that the plaintiffs do not 
consider this item of sufficient importance to ask for judgment 
on it and take the trouble of amending. 

But the demurrer admits only what is well set forth in the 
declaration. See Lowell v. Morse, l Met. 475, and the last 
clause of the opinion of the court, in Millard v. Baldwin, 3 

Gray, 486. 
The concluding remark of the court in Dole v. Weeks, above 

cited, is also apposite. 
Under the circumstances stated, the adjudication by the pre

siding justice that the demurrer was frivolous and intended for 
delay, produced no effect whatever upon the rights or liabili
ties of the defendant, and he was not legally aggrieved thereby. 
The judge did not certify that the· exceptions, which he allowed, 
were frivolous and intended for delay, nor did the plaintiffs ask 
him to do so. 

In view of the efforts of the respective counsel and the course 
the case has taken, we do not feel disposed to say that what may 
have been only a well meant effort to show the necessity for that 
care and exactness which it is as much for the interest of plaintiffs 
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as of defendants to secure, shall be visited with the penalty of 
treble costs under R. S., c. 82, § 19. 

Exceptions overruled. 

APPLETON, C. J., VIRGIN, PETERS, LIBBEY and SYMONDS, 
• JJ., concurred. 

vV1LLIAM HARVEY and others, petitioners for a road, 

vs. 
THE ToWNs OF WAYNE, READFIELD AND WINTHROP, appellants. 

Kennebec. Opinion July 21, 1881. 

Ways. County commissioners. Record. Judicial notice. 

It is not essential that the number of rods, belonging to each town to build, of 
a way, laid out by the county commissioners through two or more towns, 
should be stated, if the record shows with certainty and precision the entire 
location upon the face of the earth. 

The court takes judicial notice, not only of the division of the state into coun
ties, towns, &c. as declared in R. S., c. 1, § 1, with bounds continuing as they 
are established, but of their geograp:cyical position also. 

ON EXCEPTIONS. 

Appeal from the doings of the county commissioners in laying 
out a county way through the towns of Wayne, Readfield and 
Winthrop. 

A committee was appointed by the court on the appeal, and 
they made their report to the court at the October term, 1880, 
affirming the decision of the county commissioners. 

Objections were filed by the appellants to the acceptance of 
the report, and overruled by the court. To this ruling the 
appellants excepted. 

The facts sufficiently appear in the opinion. 

J. H. Potter, for the petitioners. 

Bean and Bean, for the appellants. 

If the record of the county commissioners is defective and 
would be quashed on certiorari, it may be on this appeal. 
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Goodwin v. Co. Corn. Sagadahoc Co. 60 Maine, 328; Hodgdon 
v. Co. Com. Lincoln Co. 68 Maine, 226. 

There is no legal and sufficient description of the road located. 
The adjudication, return and record do not show in what towns 
portions of the road are located ; nor that it is in any town ; nor 
that it is in the county of Kennebec. 

If it is said, that is certain which is capable of being made 
certain, it is replied, that any point and fact absolutely necessary 
in establishing such certainty must appear upon the record, and 
the grand preliminary fact necessary as a starting point, in our 
search for this road, is entirely wanting. In all located lands or 
ways, the place, the town, the county is the descriptive starting 
point. It does not appear that two pieces of the road are in any 
town in _the county. See Lewiston v. Lincoln Co. Cmn. 30 
Maine, 19; P. S. & P. R. R. Co. v. Co. Com,. of York, 65 
Maine, 292. 

BARROWS, J. Objections were made to the acceptance of the 
report of the committee, affirming the judgment of the county 
commissioners in locating the road in question, for the following 
alleged reasons briefly stated : 1, vV ant of a legal and sufficient 
description of the road. 2, It is claimed that neither of the portions 
constituting the two ends of the located road are described as in 
any town in the county of Kennebec. 3, Decause the record does 
not show what portion of said located way is to be built by each 
of the towns through which it passes. 

The record exhibits a petition addressed to the county com
missioners for the county of Kennebec, and signed by '' citizens 
of said county," asking for the location of a county road begin
ning at one or the other of two proposed termini, both minutely 
described, and severally alleged to be '1 in the town of vVayne," 
thence to run by the most feasible route to and by several points 
in vVayne, one of which is "the road leading to one Robert 
Waugh's dwelling house, in the town of vVayne," and to certain 
points in Readfield, and to " some point · on the Maine Central 
Railroad, not more than two miles southerly of the westerly end 
of the railroad bridge, across the Winthrop and Readfield pond." 
It exhibits also an adjudication by said commissioners after due 
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notice and hearing that common convenience and necessity require 
that the request of the petitioners i;;hould be granted, and a con
sequent location by them of a way beginning at one of the •pro
posed termini described in the petition as~~ in the town of ,v ayne," 
and further designated by a birch stake, and thence running cer
tain courses and distances, in all one hundred and ninety-two 
rods, over lands owned or occupied by individuals named, to 
~~the road leading southerly from said Waugh's"- so far unmis
takably in the town of )Vayne. This is the piece which the 
appellants describe as constituting one end of the located way. 
It is apparently separate from the larger portion thereof, but 
connected therewith by public ways in which this portion ends 
and the remaining portion begins. The northwesterly terminus 
of the part remaining, is defined with sufficient clearness. It i~ 
at the road leading from Readfield woolen mill to the Sturtevant 
Hill, at the line between the towns of Readfield and Winthrop. 
This means the centre of the Sturtevant Hill road where it crosses 
the line. between the towns. From thence the line is traced. 
easterly following the town line on the southerly side thereof, a 
certain number of rods over lands of individuals named, to the 
road leading from Readfield corner to \Vinthrop village, and 
from thence, crossing said road to the northerly side of the town 
line, and following said town line on the northerly side thereof, 
on land of Salmon Smith, two hundred and twenty-one rods to 
stake in the woods, thence in a general southeasterly direction 
various courses and distances over land of another party, sixty 
one rods farther to the Maine Central Railroad. The width of 
the road and its position on one side or the other of the line 
traced as above, are carefully provided for. 

We do not see any difficulty in ascertaining the location of 
the road from the record within the true meaning and intent of 
the cases cited from 30 Maine, 19, and 65 Maine, 292. We 
take judicial notice not only of the division of the State into 
counties, towns, &c. as declared in R. S., c. 1, § 1, with bounds 
continuing as they are established,· but of their geographical 
position also. Hence we know that the three towns here appeal
ing, whose jurors we recognize as rightfully summoned at every 
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nisi prius term held within and for this county are included in 
Kennebec county, and within the jurisdiction of these commis
sioners, that Wayne is in the western tier of towns, and that 
Readfield and Winthrop both adjoin it on the east. A road no 
longer than this, commencing in Wayne and running south 
easterly, and then for the principal part of its length easterly, on 
the boundary line between Readfield and Winthrop must needs 
lie wholly within the county of Kennebec and in these three 
towns. We think a careful examination of the record would 
show the precise number ·of rods in each. But that is not 
essential if the exact location can be ascertained from the record. 
Each town is required by law to build so much as lies within 
its borders, and is bound to know where its own lines are. If 
either neglects its duty, it is not perceived that any practical 
difficulty can arise in assigning to each its proper portion of the 
expense of building by an agent. 

Neither of the objections raised by the appellants is tenable; 
part of them not being sustained by the facts, and the remainder 
not valid in law. 

Exceptions overruled. 

APPLETON, C. J., WALTON, :QANFORTH, PETERS and LIBBEY, 
J J., concurred. 

STATE vs. JOHN MURPHY. 

Sagadahoc. Opinion July 21, 1881. 

Indictment. Practice. Motion in arrest of judgment. 

A motion in arrest of judgment reaches errors appearing on the face of the 
record and no others. 

ON EXCEPTIONS. 

Search and seizure. After verdict the defendant filed a motion 
in arrest of judgment; the motion was overruled and exceptions 
were taken to that ruling. 

VOL. LXXII, 28 
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(Motion.) 

'' And now the defendant, notwithstanding a verdict rendered 
against him at the present term of said court, moves that judg
ment be arrested for the reasons following, viz : 

'
1 First, Because the search made by the officer on the 13th of 

September, A. D. 1880, without warrant, of defendant's dwelling, 
in no part of which a shop was kept,. was unlawful and in viola
tion of defendant's constitutional rights, to be secure in his own 
house from all unreasonable searches and seizures. 

'' Second, Because the warrant recites that Hugh Tibbetts made 
oath that on the 13th day of September, A. D. 1880, being then 
an officer, to wit, a constable of the city of Bath, duly qualified 
and authorized to seize intoxicating liquors kept and deposited 
for unlawful sale, &c. by virtue of a warrant, therefor issued in 
conformity with the provision of the law, did find one jug con
taining about one quart of intoxicating liquor as aforesaid, . 
there did seize said liquor as a constable, and show that the officer 
made said search without a warrant authorizing him to . search 
defendant's dwelling house, and that said search was illegal, 
unreasonable, and without the sanction of law. 

'' Third, Because the officer's return upon said warrant in the 
words and figures following, viz : 

"' Sagadahoc, ss. Bath, September 14, 1880. By virtue of 
the within warrant I have seized the following described liquors 
with the vessels in which they are contained, viz : One jug 
containing a small quantity of intoxicating liquor, and have 
deposited them in a place of safety until final action and decision 
thereon, imd I have apprehended the said John Murphy, and 
have him before the municipal court of the city of Bath, for the 
purposes therein mentioned ; 

.. ENOCH M. REED, Constable of Bath,' 
does not identify the liquor as being the same mentioned and 
described in the complaint and warrant." 

Henry B. Cleaves, attorney general, and E. J. Millay, county 
attorney, for the State, cited : State v. Plunkett, 64 Maine, 
534; State v. McUann, 61 Maine, 116. 

a. W. Larrabee, for the defendant. 
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The search of defendant's dwelling house without legal process 
was unauthorized, it was an outrage under the common law, and 
is none the less so because it is prohibited by the constitution of' 
Maine. 

Art. 1, § 5, "Declaration of Rights" of the constitution of' 
Maine, says, that the people shall be secure in their persons, 
houses, &c. . . from a11 _unreasonable searches and seizures, 
&c .. 

Revised Statute, c. 27, § 33, forbids the depositing or having 
in possession intoxicating liquors, with intent to sell, &c. This 
enactment was never intended to invade the privacy of a man's. 
dwelling house. 

Section 38 of c. 27 modifies § 33 and makes manifest that a 
decent regard for the constitution, teaches us that a man's dwell
ing house, occupied by him as such, and for that purpose only is 
not exposed to the wanton trespass of a police officer. 

Section 34, of the same chapter is not authority for an officer 
to seize in violation of law ·without a warrant, and if he has done 
so, as in the case at bar, the return of the officer that served the 
warrant should identify the liquors thus taken, and in default of·· 
this the complaint should have been nol prossed. 

APPLETON, C. J. This was a search 3Jnd seizure process. No· 
exceptions are alleged to the rulings of the presiding justice at 
the trial. They are, therefore, presumed to have been sufficiently 
favorable to the defendant. 

After verdict a motion was filed in arrest of judgment, which, 
was overruled. To this overruling the defendant alleges excep-· 
tions. 

Judgments are arrested only for '' error appearing on the face 
of the record." The motion in arrest reaches tho~e, but no, 
others. This rule is universal in its application. State v. Carver, 
49 Maine, 588; Bedell v. Stevens, 28 N. H. 118. 

The ground of arrest relied on in argument, is that the search, 
and seizure was made in the dwelling house of the defendant 
without legal warrant and in violation of the provisions of the 
constitution. This may be conceded, but as such fact is not 
apparent of record, it cannot avail the defendant. 
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Any matter appearing in evidence at the trial, any facts then 
proved, any defect in the process for bringing the defendant into 
court or in its service, are not reached by this motion. 1 Bishop 
on Criminal Procedure,§ 1285; Com. v. Gregory, 7 Gray, 498. 

· The court must judge in motions of this kind from the record, 
and that only, and not from what took place at the trial. Bedell 

· v. Stevens. 
Exceptions overruled. 

WALTON, BARROWS, DANFORTH, PETERS and LIBBEY, JJ., 
concurred. 

FANNIE F. RussELL vs. CHARLES B. FOLSOM and another. 

Somerset. Opinion July 21, 1881. 

Promissory Note. Indorsement. Transfer. 

An action may be maintained by the indorsee of a promissory note payable.to 
the order of a corporation and indorsed thus: "Charles B. Folsom, Treas," 
by one who held that office in the corporation and was authorized to perform 
the financial business thereof. 

Such an indorsement is sufficient t:> transfer the note. 

AssuMPSIT upon the following note: 

''Skowhegan, Nov. 4, 1874. 
· '' Six months after date I promise to pay to the order of the 

-Madison Pond Slate Company, seven hundred and fifty dollars 
· at First National Bank, Skowhegan, value received, with interest 
at 7 1-2 per cent. H. E. HALL, 

A. s. c. HALL." 

Indorsed: "Holden without demand or notice," in the hand
writing of W. M. E. Brown, one of the defendants, and signed. 

"CHARLES B. FOLSOM, Treas. 
w. M. E. BROWN, 
CHARLES B. FOLSOM." 

The plaintiff offered evidence tending to show that Charles B. 
Folsom, one of the defendants, applied to Dr. Leonard Russell 
for a loan of $750, for the benefit of the Madison Pond Slate 
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Company, of which he was then treasurer and one of the direct
ors, and the other defendant, W. M. E. Brown, clerk and 
director ; that he offered to procure the signature of Mr. Brown 
and add his own personally ; that soon after he brought this note 
to Dr. Russell with the indorsement and signatures as they now 
appear, and thereupon received the $7 50 in ,cash which was 
entered upon the treasurer's books·. 

Dr. Russell is dead and the plaintiff is his widow and adminis
tratrix. The court granted leave to amend by adding a count 
alleging the plaintiff to be his administratrix, and· declaring on 
the note in that capacity, if the amendment is legally allowable. 

Other material facts are i,tated in the opinion. 
The presiding justice directed a nonsuit, upon the ground that 

there was no legal indorsement and negotiation of the note by the 
company ; and the plaintiff alleged exceptions. 

D. D. Stewart and S. Coburn, for the plaintiff, cited: Special 
stat. 1874, c. 561; R. S., c. 46, § 1; Farrar v. Gilman, 19 
Maine, 440; Leary v. Blanchard, 48 Maine, 272; Chase v. 
Hathorn, 61 Maine, 505; Nichols v. Frothingham, 45 Maine, 
220; Trustees, &c. v. Parks, 10 Maine, 441; Bank., v. Pepoon, 11 
Mass. 288; Folger v. Chase, 18 Pick. 63; Fleckner v. Bank 
of U. S. 8 Wheat. 338; Bank v. Baldwin, 1 Clif. 519; Bank 
of Alexandria v. Bank of Columbia, 5 Wheat. 326; Bank v. 
White, 1 Denio, 608 ; Babcock v. Beman, 1 Kernan, 200 ; 
Dunn v. Weston, 71 Maine, 275. 

Folsom and Merrill, for the defendants, citing 44 Maine, 442; 
11 Cush. 324; Story on Prom. Notes, § 121; Sturdivant v. 
Hull, 59 Maine, 172; Morrell v. Codding, 4 Allen, 403, claimed 
that the transfer of a note by indorsement can only be made in 
the first instance by the payee. The mode of making an indorse
ment when it is done by persons acting officially, is precisely the 
same as a signature should be in drawing a note. And this indorse
ment by C. B. Folsom, Treas. is not the indorscment of the 
company. Bass v. O'Brien, 12 Gray, 481; Fuller v. Hooper, 
3 Gray, 341; Bank v. Hooper, 5 Gray, 567; Brown v. Parker, 
7 Allen, 339; Slawson v. Loring, 5 Allen, 341. 
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The authorities cited by the counsel for the plaintiff and which 
are claimed to be decisive of the case at bar, all contain an 
important element wanting in the case under consideration, that 
is, it is not shown here that the treasurer had authority to sign 
-or indorse notes for the company. 

APPLETON, C. J. The defendants are sued as indorsers on a 
note payable to the order of the Madison Pond Slate Company, 
and on which they waived demand and notice. 

The note is indorsed, Charles B. Folsom, Treas. and the ques
tion presented is whether such indorsement is sufficient to trans
fer the title to the note so as to enable the indorsee to sue in his 
or her name. 

The case shows that the payee was a corporation legally 
organized under the laws of this State and that Folsom was its 
treasurer. 

By the by laws of the corporation, it is provided that the 
treasurer '' shall receive and disburse all money belonging to the 
company and perform .the financial business thereof." The 
indorsement of notes payable to the company is manifestly a 
part of its "fipancial business." The authority to indorse is 
clearly given. The only inquiry here is whether it has been 
properly exercised. 

The indorsement by the treasurer is thus : " Charles B. Folsom, 
Treas." It will hardly be contended that the abbreviation for 
treasurer is not sufficient. In Fa1·ra1~ v. Gilrnan, 19 Maine, 
441, the indorsement was by the cashier; in Chase v. Hathorn, 
61 Maine, 505, by A. Hobart, treasurer of Newport Savings 
Bank; in Dunn v. Weston, 71 Maine, 275, by the treasurer. 
In Castle v. Belfast Foundry Go. ante, p. 167, the signature was 
Wm. H. Castle, President. In Nicolas v. Oliver, 36 N. H. 219, the 

.indorsement was by vV. Earl, Sec'y, and held a good indorsement 
of a note payable to an insurance company. In Folger v. Chase, 
18 Pick. 63, the note of the bank was indorsed P. H. Folger, 

·Cashier, and it was held to pass the title to the note, WILDE, 

J. remarking that "the indorsement by the cashier in his official 
capacity sufficiently shows, that the indorsement was made in 
behalf of the bank and if 'that is not sufficiently certain, the plaint-
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iffs have the right now to affix the name of the corporation." In 
McIntyre v. Preston, 5 Gilman, 48, a note payable to a corpora
tion was transferred by its authorized officer indorsing the same 
by his own name with his official designation and the indorsement 
was held to pass the title to the note. 

The treasurer of the Madison Pond Slate Company, having 
authority to indorse the note in suit, his indorsement as made 
transferred the legal title to the same. The plaintiff is the holder 
of the note and no reason is shown why the suit may not be 
sustained in her name. No amendment was necessary and none 
is made. 

Excepti'ons sustained. 

WALTON, BARROWS, DANFORTH, PETERS and LIBBEY, JJ., 
concurred. 

EDMUND FLOOD vs. ALONZO RANDALL, and logs. 

Washington. Opinion July 22, 1881. 

Lien. Attachment. Amendment. Name. 

An attachment to enforce a lien for wages, is lost by an amendment changing 
the christian name of the plaintiff from" Edward" to "Edmund." 

ON EXCEPTIONS. 

Assumpsit to enforce by attachment a lien on a certain markt 
( called a double witness) of logs in St. Croix river, for seventy .. 
two days' work hauling the logs. Writ dated October 28, 1878. 

Charles F. Todd, the owner of the logs, appeared and pleaded 
general issue which was joined. 

Subsequently the pJajntiff on motion, was a1lowed to amend 
his writ by inserting Edmund instead of Edward in the plaintiff's 
name ; thereupon the presiding judge ruled that the amendment 
dissolved the attachment. To this ruling the plaintiff excepted. 

George A. Curran, for the plaintiff. 

E. B. Harvey, for Charles F. Todd, the owner of the logs. 

APPLETON, C. J. This was an action in the name of Edward 
Flood to enforce a lien claim for hauling logs described in the 
plaintiff's writ. After issue joined, the writ was amended by 
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inserting Edmund instead of Edward in the plaintiff's name. The 
presiding judge ruled that this dissolved the attachment, to which 
ruling, exceptions were taken. 

We think the ruling correct. A lien given by statute for labor 
. done on logs by A. B. is not the lien given for labor done on logs 
by C. B. though in each, the employer should be the same 
person. The lien attempted to be enforced by attachment, was 
for labor done by Edward Flood, not by Edmund Flood. The 
names are different, and are universally so recognized. The doc
trine of idem sonans, is inapplicable. 

In ~foulton v. Chapin, 28 Maine, 505, it was held that an 
attachment was dissolved by amending the writ by inserting a 
co-plaintiff. In this case one plaintiff went out, and another 
came in, so far as regards the lien. 

In Dutton v. Simmons, 65 Maine, 583, it was held, where the 
name in the writ was Henry F. Hawkins, and the certificate by 
the officer to the register of deeds was of an attachment of the 
real estate of Henry M. Hawkins, that the misdescription of the 
person, rendered the attachment void. Much more, then, would 
an attachment of Edward Flood's real estate, fail to hold that 
of Edmund Flood. It matters not whether the attachment 
relates to real or personal estate, or is to enforce a lien, or secure 
a debt, the same rule applies in each case. 

Exceptions overruled. 

WALTON, BARROWS, DANFORTH, VIRGIN and PETERS, JJ., 
concurred. 

HIRAM HIGGINS vs. JESSE RINES. 

Penobscot. Opinion July 22, 1881. 

Costs. Reference. R. 8., c. 82, § § 107, 21. 

A pending action, in which there was an account filed in set-off and an 
offer to be defaulted was referred by rule of court, and the referee found the 
plaintiff's claim was reduced by set-off below twenty dollars; and the amount 
found due being less than the offer to be defaulted the referee referred the 



HIGGINS V. RINES. 441 

question of costs to the court to be determined on legal principles; Held, 
that the plaintiff was entitled to fuill costs to the day of the offer to be 
defaulted, and the defendant to full costs since the date of such offer. 

ON· EXCEPTIONS. 

Assumpsit on account annexed. Writ dated March 11, 1880, 
entered at the October term, 1880. 

On the first day of the return term the defendant filed an 
account in set-off, and an offer to be defaulted for fifty dollars. 

The action was referred by a rule of court, which stated 
among other things : 

~~The parties appear and agree to refer this action to the deter
mination of Charles B. Brown, of Bangor." 

The material portion of the report of the referee with the 
ruling of the court thereon, to which the exception was taken, is 
stated in the opinion. 

A. L. Simpson and H. W. Mayo, for the plaintiff. 

The parties agreed to refer ~'this action," and the rule was 
issued upon that agreement ; that placed the whole matter of 
costs as well as damages in the hands of the referee. It annulled 
all the rights of the defendant arising from the offer of default. 

The referee awarded the plaintiff five dollars and fifteen cents 
damages '~ and costs of court and costs before referee as per 
certificates to be taxed by the couii." This report entitled him 
to full costs. R. S., c. 82, § 107; Brown v. Keith, 14 Maine, 
396; Moore v. Heald, 7 Mass. 467; Nelson v. Andrews, 2 
Mass. 164. There was nothing in the report indicating any costs 
for defendant. 

Barker, Vose and Barker, for the defendant. 

APPLETON, C. tl. The referee, to whom this action was 
referred by rule of court, awarded the plaintiff "five dollars and 
.fifteen cents as damages and costs of court, and costs before the 
referee. . to be taxed by the court," concludfng his 
award with the following words : "I further find the plaintiff's 
claim is reduced below twenty dollars by the amount in set-off; 
and there having been an offer to be defaulted for fifty dollars, I 
leave the question of costs to the court to be taxed in accordance 
with the legal rights of the parties." 



442 HIGGINS V. RINES. 

The justice presiding ruled that the plaintiff was entitled to 
full costs up to the day of the offer by the defendant to be 
defaulted, and no more ; and that the defendant was entitled to 
full costs since the date of his offer. To this ruling the plaintiff 
alleged exceptions. 

By R. S., c. 82, § 107, ".On reports of referees, full costs 
may be allowed, unless the report otherwise provides." Here the 
report '' otherwise provides." The referee instead of leaving the . 
question of costs as left by the statute, or making a special 
decision in ''relation" th~reto, states certain facts, abstains from 
deciding as to the costs, and submits the question to the court. 

By § 108, in case of set-off, the plaintiff is entitled to full costs, 
where the damages are reduced below twenty dollars by reason of 
the amount allowed in set-off. 

But in this case, besides the amount in set-off, there was an 
offer to be defaulted, the amount in set-off still remaining. A 
time was fixed for the acceptance of the offer, but it was not 
accepted within the time limited. 
, By R. S., c. 82, § 21, "If the plaintiff fails to recover a sum 
as due at the time of the off er, greater than the sum offered, he 
recovers such costs only as accrued before the off er, and the 
defendant recovers costs accrued after that time." 

The ruling was in accordance with the provisions of this section. 
The plaintiff refused an offer which exceeded the sum recovered. 
The equity is with the defendant. No reason is perceived why 
this provision is not equally applicable, when the case is referred 
after the offer, as when the amount due is found by a verdict. It 
is the penalty imposed for non-acceptance, when all that is due, 
is offered. 

Exceptions overruled. 

BARROWS, v~RGIN, PETERS, LIBBEY and SYMONDS, JJ., 
concurred. 
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ALBION P. VEAZIE and another vs. HENRY PARKER and another~ 

Penobscot~ Opinion July 22, 1881. 

Broker - duties of; compensation of. 

A broker is entitled to compensation when he has found for his employer one 
who makes a written contract for the purchase or sale of the property to be 
bought or sold. 

It is no part of the broker's duty to direct or advise as to the terms of the 
contract between the parties, or explain the meaning of the words used by 
them. 

Conversations between buyer and seller before and after the making of the 
contract, are not admissible to affect the broker's right to compensation. 

ON EXCEPTIONS. 

Assumpsit to recover compensation as a broker, for selling or 
obtaining a purchaser, who entered into the following written 
contract with the defendants, for the purchase of a quantity of 
ice. 

(Contract.) 

"Bangor, April 19th, 1880. The Brewer Sweet's Pond Ice 
Company, and the Sweet's Fresh Pond Ice Company, have this 
day sold to F. H. Clergue, the ice in their houses at Sweet's 
Pond, in South Orrington, on the following conditions : 

'
1Said Clergue shall pay for said ice at the rate one dollar and 

twenty-five cents per ton, cash, measured forty-five cubic feet to 
the ton; said Clergue shall have the right to occupy said houses 
and the land thereunder, until January 1, 1881; the title to said 
ice shall not vest in said Clergue until fully paid for. Said com
panies represent said ice to be good, merchantable ice, none less 
than eighteen inches thick, and they agree to put it in good con
dition for preservation, by double boarding all around, and 
:filling with sawdust or other suitable material. Said Clergue 
shall use so much of the hay, etc. for packing on board as may 
be necessary." 

Duly signed. 
The writ was dated June 23, 1880; plea, general issue. 
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Bar·ker, Vose and Barker, for the plaintiffs, cited: 8 Moak .. 
452; Cooke v. Fiske, 12 Gray, 493; Love v. Miller, 21 Am. 
R. 192; S. C. 53 Ind. 294. 

;Laughton and Clergue, for the defendants. 

Parker was ignorant of what was necessary to constitute 
"merchantable" ice. Veazie assured him that the contract was 
all right and he could safely sign i~. The ice was not merchant
able, and the contract failed. 

A broker is required to employ in his principal's service, the 
diligence and skill which good business men are accustomed to 
apply under similar circumstances. If the principal derives no 
benefit from the broker's services by reason of the latter's 
unskillfulness, negligence or unfaithfulness, the latter is not 
entitled to compensation. 1 Pars. Contr. 99; 2 Chitty, Contr. 
803, 804; Story, Agency, 331; Whar. Agency & Agents, 325, 
726 ; 12 Pick. 328. 

This negligence and unskillfulness the defendants should have 
been permitted to prove. McGlane v. Maynard, 35 How. 313. 

Plaintiffs did not find a pt1.rchaser for the ice which the defend
ants had to sell, and there was no valid contract, because the ice 
sold was not of the quality required by the contract, and there
fore plaintiffs cannot recover. Benjamin Sales, § 50; Edwards, 
Factors and Brokers, 113. 

A broker who brings parties together where one wants to buy 
a particular article and the other wants to sell that particular 
article, and a contract of sale is then made, may be entitled to 
his commission. But that was not done here. Clergue did not 
want to buy the ice which Parker had to sell, and the contract 
was void, and the broker did not earn his commission. 

APPLETON, C. J. The plaintiffs are brokers and bring this 
action to recover compensation for their services as such. 

The defendants having ice to sell, employed them to find a 
purchaser. They found one wishing to purchase and introduced 
the parties to each other. A bargain was made. Its terms were 
in writing. It was binding on the parties. So far as relates to 
compensation, a binding agreement to sell is a sale within the 
contemplation of the parties. Rice v. Mayo, 107 Mass. 550. 
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Whether the contract is verbal or written, the bringing the par
ties together entitles the broker to his compensation. Barnard 
v. Monnot, 40 N. Y. 203; Higgins v. Moore, 34 N. Y. 417. 
It is no answer to the broker's claim, after he has found his 
employer a vendor, who makes a written contract for the sale of 
the property, that he could not make a perfect title, and therefore 
·was unable to carry out his contract. I1napp v. Wallace, 41 N. 
Y. 477. Nor does a refusal to perform, constitute a defence. 
Love v. Miller, 53 Ind. 294; Cooke v. Piske, 12 Gray, 491. 
So, though a principal who has been.brought by the broker into 
communication with the party with whom he is dealing, revokes 
his authority, and takes the negotiation in his own hands. Still
man v. Mitchell, 2 Robertson, 523; G1'een v. Ballard, 108 E. 
C. L. 681. The contract is that of the parties. The brokers 
are not parties to it. Their right to compensation attaches on its 
completion. It matters not whether it was absolute or condi
tional; whether modified, changed or rescinded by the parties. 

2. '' The defendants proposed to show by' a witness, that the 
contract was not completed according to the conditions, by rea
son of the unskilled and negligent performance by the plaintiffs 
of their duties in directing and advising the drawing of the con
tract." The contract was drawn by the purchaser. The plaint
iffs had no duties to perfdiw in directing or advising the contract. 
It was not for them to advise, still l~ss to direct. 

The burden of the complaint is that the word "merchantable," 
was used in reference to the ice. But it will hardly be contended 
that "unmerchantable" was the word to be used ; or if there was 
any peculiar, unusual and recondite meaning to be attached to it, 
that the brokers were bound to have better knowledge of such 
meaning when applied to ice, than when referring to any other 
subject matter of traffic or than the parties themselves. 

3. The conversation between the buyer and purchaser, prior to 
their making the contract or subsequently thereto, are matters 
with which the plaintiffs have nothing to do, and in no way affect 
their right to compensation. 

4. The testimony of Bracket to show the meaning of "mer
chantable" in the ice trade, is immaterial so far as relates to the 
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contract. The terms of the contract were those of the parties, 
and cannot but have expressed their intentions. If the ice was 
not of the quality required, the purchaser's remedy was on the 
contract. • 

5. The question as to whether the ice was or was not mer
chantable was a matter between the parties. The question before 
the jury was not as to the rule or amount of compensation, but 
whether any thing was due. The amount of ice as measured in 
April, wastwenty-scvenhundredandonetons. Theicewas shipped 
in August after being hauled a mile and a quarter or two miles 
to the place of shipment. The defendant Parker says it. then 
weighed out seventeen hundred tons. The verdict was rendered 
for commissions on this sum at the price agreed upon. When 
it is borne in mind how long the ice remained, after its first ad
measurement and how great the necessary and inevitable loss by 
removal under an August sun would be, it would seem that if any 
complaint were to be made as to the verdict, it should come from 
the plaintiffs rather than the defendants. Indeed, the defendant 
Parker testifies he never denied his liability, nor, indeed, does 
there seem to be any reason why he should. 

Motion and exceptions overruled. 

BARROWS, VIRGIN, PETERS, LIBBEY and SYMONDS, JJ., 
concurred. 

DAVID WEYMOUTH vs. SAMUEL M. GILE. 

Piscataquis. Opinion July 22, 1881. 

Trespass. Cattle. 

The agister, or general owner of cattle, is liable in trespass for damage 
done by the cattle under his charge. 

ON AGREED statement of facts which are sufficiently stated in 
the opinion. 

Henry Hudson, for the plaintiff, cited : Cooley, Torts, 340 ; 
1 Thompson, Negligence, 196, 209, 213; Noyes v. Colby, 30 
N. H .. 143; Barnum v. Van Dusen, 16 Conn. 200; Sheridan 
v. Bean, 8 Met. 284. 
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A. G. Lebroke and W. E. Pm·sons, for the defendant. 

The defendant had no such possession of the cows as would be 
necessary to make him liable in this action. There was no 
contract by which he was to have the care and custody of the 
animals. Their several owners took them home each night and 
returned them to the pasture in the morning. He had neither a 
general nor special property in them. 

It is only when the agister has the possession, care and custody 
of the animals that he is liable in trespass for damage done by 
them. Cooley Torts, 340 ; Sheridan v. Bean, 8 Met. 284. , 

APPLETON, C. J. This is an action of trespass quare clausum 
fregit. The trespass is admitted. Is the defendant liable? 

The defendant depasturcd five cows on land leased by him. 
While under his charge they escaped from his premises and com
mitted the trespass, which is the subject matter of this litigation. 
As occupier he was bound to keep the fences in repair. Tewks
bury v. Bucklin, 7 N. H. 518. It was through his negligence 
the cattle escaped. The defendant was a bailee, an agister. 
Having care and control of the cattle, he might maintain trespass 
for an injury to them. Bass v. Pierce, 16 Barb. 595. So he 
would be liable for any injury done by them. Smith v. Jaques, 
6 Conn. 530; Barnum v. Van Dusen, 16 Conn. 200. The 
agister, as well as the general owner of cattle trespassing, are 
liable in damage. Sheridan v. Bean, 8 Met. 284. So trespass 
lies against A, if cattle in his custody do a trespass, or against 
the owner, at his election. Com. Dig. Trespass, C. 1. 

Defendant defaulted. Damages, $4. 

BARROWS, VIRGIN, PETERS, LIBBEY and SYMONDS, JJ., 
concurred. 
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EDWIN R. HAYNES 

vs. 

BENJAMIN S. HussEY, and ADONIRAM J. CusHMAN, Trustee. 

Piscataquis. Opinion July 22, 1881. 

Trustee process. Wages for personal labor. R. S., c. 86, § 55. 

The exemption from iittachment by trustee process of wages due the principal 
defern;lant for personal labor applies only to labor done the month immedi
ately preceding the service of process. 

ON AGREED STATEMENT. 

Assumpsit. Writ dated September 6, 1879 and served upon 
the trustee September 9, 1879. At that time the trustee was 
owing the principal defendant $16.04 as wages for personal labor 
performed from June 26, 1879, to August 5, 1879. 

J. F. Sprague, for the plaintiff, cited: R. S. c. 86, § 55, 
part 6; Winslow v. I1irnball, 25 Maine, 493; Parks v. I1nox, 
22 Maine, 494 ; Pingree v. Snell, 42 Maine, 53 ; Coffin v. 
Rich, 45 Maine, 507; Varner v. Nobleboro', 2 Maine, 121; 
Strang v. Hirst, 61 Maine, 9; Paine v. Dwinell, 53 Maine, 53. 

A. G. Lebroke and W. E. Parsons, for the trustee. 

The amount due the alleged trustee to the principal defendant 
is for his wages for personal labor not exceeding one month and 
less than twenty dollars. R. S. c. 86, § 55. 

The true construction of the statute fa clear. It was the 
intention of the legislature to exempt to the destitute laborer $20 
out of one month's labor. TVi'nslow v. Ilirnball, 25 Maine, 493 ; 
Rogers v. Goodwin, 2 Mass. 4 77; Langdon v. Porter, 3 Mass. 
221; Ayers v. I1nox, 7 Mass. 310; Green v. I1emp, 13 Mass. 
519; Davlin v. Stone, 4 Cush. 359; Kennedy v. Bradbury, 55 
Maine, 107; Bonzey v. Newbegin, 48 Maine, 410; Dow v. 
Srnith, 7 Vt. 465; Freeman v. Carpenter, 10 Vt. 433. 

APPLETON, C. J. The question in issue relates to the liability 
of the trustee upon the following facts. 

The writ is dated September 6, 1879. The defendant labored 
for the supposed trustee thirty days at one dollar and twenty-five 
cents a day, commencing June 26, 1879 and ending August 5, 
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1879, on which a balance of $HL04 was due. This was the last 
service performed hy the defendant for any one prior to the 
service of the writ on the trustee on September 9, 1879. 

It is apparent that all the lahor done by the defendant for the 
alleged trustee was more than thirty days before the service of 
the writ on him. 

By R. S., 1841, c. 119, § G3 i, no person shall he adjudged 
trustee by -reason of any amount due from him to the 
principal defendant as wages for his personal labor for a time not 
exceeding one month." 

In Parks v. I1nox and tmstee, 22 Maine, 494, this court held 
that the above provision was not restricted to the month immedj
utely preceding the service of the process on the supposed 
trustee, at the same time remarking that· ii the legislature may 
have overlooked the effect of their language in this instance; hut 
if they have, it is for that body to cure the defect." 

It was in that case argued that if the exemption was not confined 
to the debtor's labor for the month next preceding the service of 
the process, the debtor might have any amount put out of the 
reach of creditors by working nt different places a month at a 

time. This result, which followed from the unambiguous 
language of the statute, was the defect to which the court alluded. 

Accordingly, in the revision of 1857, c. 8G, § 55, it was 
enacted ii that no person sha11 be adjudged trustee ... by reason 
of any amount due from him to the principal defendant as wages 
for his personal lahor, or that of his wife or minor children, for a 

time not exceeding one month next preceding the service of the 
process." lhis provision is found in the same words in R. S., 
1871, c. 86, § 55. 

The meaning of the statute is obvious. The language can 
admit of but one construction. It was to restrict the exemption 
to work done the month next preceding the service of the 
process. The defendant's labor wns not done within that time 
and the trustee must be charged. 

Trustee charged for· $16.04. 

BARROWS, VrnmN, PETERS, LrnBEY and SnrnNDS, JJ., 
concurred. 

VOL. LXXII. 29 
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COLUMBIA HUNTRESS, in submission, vs. IRA HURD. 

NATHANIEL DusTIN, and another, 

vs. 

COLUMBIA HUNTRESS and IRA Hunn, Trustee. 

Somerrset. Opinion July 23, 1881. 

Prccctice. Jitclgment. Trustee process. Stat. 1877, c. 181. 
R. S., c. 77, § 16; c. 86, § § 58-60. 

1Vhen an order from the law court is received by a clerk of court, overruling 
exceptions taken to au order clirecting judgment to be entered upon a report 
of referees, he should enter up judgment as of the next preceding term, in 
accordance with stat. 1877, c. 181, even though the defendant had been sum
moned as trustee of the plaintiff in a suit then pending against the plaintiff, 
if there is no subsisting order to the contrary. 

The action of the clerk in bringing such a case forward on the docket of the 
next succeeding term, is without authority of law, unless there was an order 
at a prior term, made upon the motion of the plaintiff in the trustee suit, 
under H. S., c. 8G, § 58, to continue it for judgment; and whether such an 
order would be precluded by the agreement of arbitration is not considered. 

The court will not allow an error of their officer to affect the legal rights of 
parties when it can be :woidecl, and in such a case as stated will render judg
ment upon the report of the referees, and discharge the trustee in the other 
suit. 

Huntress v. Eiurd, was on exceptions. 

Dustin v. Huntress & T1·. was on report. 

The first case was a submission under the statutes, made in 
September, 1879. 

The report of the referees was accepted at the :&rch term, 
1880, and judgment ordered for the amount found by the referees. 
To this order exceptions were filed and allowed. May 31, 1880, 
the clerk received nn order from the law court, of :( Exceptions 
overruled." Judgment was not then entered up as of the pre
ceding (l\farch) term, but the case was continued on the docket, 
and at the next (Septemher) term, the plaintiff moved to have 
:1etion dismissed from the docket of that term, and to have exe
cution issue upon the judgment ordered at the last (March) 
term. 
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The motion was denied pro Jonna, and the case ordered to be 
continued to await the trustee process. 

The question presented by the second suit was upon the 
trustee's disclosure. 

The writ was served upon the trustee, who was the defendant 
in the first action, January 3, 1880, and entered at the March 
term, 1880. The disclosure -was filed at the September term, 
1880, and alleged that the trustee had no goods, effects or credits 
of the principal defendant, ( the plaintiff in the first suit) in his 
hands, except the indebtedness as shown by the report of the 
referees in the first suit. 

~
1 If the trustee is in no event liable to be legally charged in this. 

suit, he is to be discharged by the law court." 

Joseph Baker, ( J. F. Holnian with him) for Columbia 
Huntress, cited: R. S., c. 77, § 16, as amended by stat. 1877, 
c. 181; High on Ex. Leg. Rem. § § 82, 238; Holt v. Kirby, 
39 1Iaine, 164; Ooclman v. Strout, 22 Maine, 292 ; JJf' Oaffrey 
v. Moore, 18 Pick. 492; R. S., c. 108, § § 1, 5. 

D. D. Stewart, for Ira Hurd. 

The action of Huntress v. Hurd, was properly and necessarily
continued by the express provision of H. S., c. 86, § 56. And 
the action of the court in continuing it to await the result of the 
trustee suit, was in accordance with § GO, of same chapter. 

The exercise of the discretion of the court in such case 1s

conclusive. Ffunnewell v. Young, 18 Maine, 263. 

V. A. ancl M. Sprague, for Nathaniel Dustin, et al. 

BARROWS, J. The mingling of statutory provisions intended~ 
to apply to different cases and conditions in one chapter, in a 
revision of the statutes, may answer for an excuse, but not for a 
defence of the irregularities which have occurred in the first 
named of the above cases. 

""\Vhen the order from the full court overruling the exceptions 
filed at the March term, 1880, was received by the clerk of the
court in Somerset county, May 31, 1880, he should have entered 
up judgment as of the March term previous, in pursuance of 
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the order made at that term, to which exceptions were taken, and 
of R. S., c. 77, § 16, as amended by c. 181, laws of 1877. 

The effect of the order overruling ·the exceptions to entitle 
Huntress to judgment upon his award, could only have been con
trolled by an order made at the March term, 1880, upon the 
motion of the plaintiffs in the trustee suit, under R. S., c. 86, § 
58, to continue it for judgment. 

In the absence of such an order, the action of the clerk in 
bringing the case forward upon the docket of the September 
term, was without authority of law. The pro Jonna ruling of 
the justice at the September term, 1880, upon the motion of the 
plaintiff in submission, was erroneous also. Finding that the 
case had not been continued for judgment at the March term 
under the provisions of § 58, he should have given its legitimate 
effect to the certificate from the law court, and ordered judgment 
to be made up, either forthwith, or as of the previous March 
term. 

A little examination shmvs conclusively that there has been no 
change in the statutory provisions upon this topic, except by 
collocation in the revision, wh1ch is not allowed to change their 
effect except when manifestly so intended, 8ince the decisions 
rendered by this court in cases presenting certain features like 
those before us. 

The provision in R. S., c. 86, § 56, upon which Hurd's coun
sel relies as requiring a continuance of the process of rluntress 
in sub. v. IIurd, to await proceedings in the trustee suit, assumed 
substantially its present form in § 3, c. 368, laws of 1839, and 
reappears in R. S., of 1841, c. 119, § 13, and in the successive 
revisions since that time. But it relates obvjously to cases where 
the defendant in a pending suit has been summoned as trustee of 
tho plaintiff, long enough before the first suit has proceeded to 
trial and verdict to make his disclosure, and give the proceed
ings in evidence at the trial. It is not imperative; but the 
granting of a continuance, rests in the discretion of the court, 
and hence the court, in Hunnewell v. Young, 18 Maine, 262, 
decided at May term, 1841, not finding any statute provision for 
the protection of the trustee when summoned and charged after 
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verdict against him, held that the refusal of the judge to continue 
the principal action, was right, and that the trustee on disclosing 
the facts, would be entitled to his discharge. 

But, then came the provision of R. S., of 1841, c. 119, § § 
64-66, in substance identical with R. S., of 1871, c. 86, § § 58-
60. Under these also, there is the same discretionary power in 
the presiding judge to continue the first suit, or to render judg
ment in it, and discharge the _trustee. vVere it otherwise, :1nd 
the continuance imperative, it ,vould be in the power of any 
defendant against whom a verdict had been rendered, or an 
award presented, to prevent the rendition of any judgment 
thereon, so long as he could induce parties to commence trustee 
suits against his adversary, and summon him as trustee. It 
would be only a question of tenacity of purpose and ability to 
pay costs and counsel fees. 

The statute does not require any such absurdity, and the court 
cannot permit its judgments to be thus trifled with. 

Hence, under substantially the same provisions as we now have, 
in 1843, in Strout v. Olenient, and Oocl;nan v. Sb-out ancl 
Cleme.nt, trustee, the court overruled exceptions to the refusal of 
the judge to continue the first suit, and charge the trustee; and 
in Holt v. R':frby, 39 Maine, 164, they went n, step farther, and 
sustained. exceptions to a refusal of the judge, to order judgment 
on the accepted award, and to his order charging the trustee. 

Apparently the ren,l ground of these decisions, is the feeling of 
the court, that a debtor ought not to he allowed to secure a delay 
of judgment in this manner, when he has agreed with his adver
sary to sulnnit the question of his indehtment to a tribunal, 
mutually selected, by whose deei~ion he has bound himself to 
abide; and therefore they held that the discretionary power 
of the judge to continue the case to await the disposition of the 
trustee process, should not be exercised in. such cases. In both 
the cases cited, the fact that the party has agreed that when the 
report of the referees has been made and accepted, the judgment 
thereon shall be final, is referred to as a ground of the opinion, 
and there is an obvious force and propriety in the suggestion. It 
is true that the statute then existing, and now embraced in R. S., 
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c. 8G, § § 58-60, may have been overlooked. Some remarks 
referring to the ,vant of power in the court to protect the 
trustee, indicate the possibility of this. 

If so, it will not be the first time that a wrong reason has been 
given for a right decision. But the authority of those cases is 
not necessary for the rightful disposition of these. The policy 
of the law, is to relieve the party summoned as trustee, unless 
the plaintiff in the trustee suit, actively intervening, presents 
his motion to continue the first case for judgment under § 58; 
and such is its express provision, § 59. 

The docket shows no motion made by the plaintiff in the trust
ee suit for such continuance at the March term, 1880. If the 
judge presiding at that term had, in the exercise of his discre
tion, made an order tha:t the case of IIuntress v. Hitrd, should 
stand continued for judgment, in case the exceptions were over
ruled, the que-stion would have been presented whether we would 
follow IIolt v. I1irby, and hold that the agreement for arbitration 
precluded such action. 

The discretion of the court does not seem ever to have been 
invoked by the plaintiff in the trustee suit to procure a contin
uance for judgment. The ruling at the September term ,vas 
expressly made pm fo1·1na. For most purposes, the order of the 
law court to the clerk of the Supreme .Judicial Court to enter up 
judgment, or directing such a disposition of all pending questions 
as leaves nothing to be done but to make up the judgment, must 
be deemed a judgment. For all purposes where it is necessary 
in order to sustain legal and equitable rights, the court so regards 
it. Cooley v. Patterson, 52 Maine, 472. 

vVhen such order is made conditionally, and the conditions have 
been complied with, no exceptions lie to the order of the judge 
at n'isi pr·ius to enter judgment. J.Yfi'tclwll v. Srnith, 69 Maine, 
66. That it should have been so regarded here and follo-wed by 
the making up of the judgment, and the issuing of execution in 
the suit of Huntress v. Hurd, is obvious; and this would have 
drawn after it a discharge of Hurd as trustee in the other suit, 
under the fifth specification in R. S., c. 8G, § 55. The same 

. results should be reached now. That they did not follow imme-
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diately, is owing to the misfeasance of an officer of the court, 
doubtless at Hurd's instance, coupled with the erroneous sugges
tion, that the pendency of the trustee process required a further 
continuance of the first suit. Notwithstanding his dissatisfaction 
at the doings of the tribunal of his own selection, Hurd is still 
bound by his agreement, that judgment rendered on their report 
shall be final; aud where no legal objection is found to the report, 
judgment should not have been delayed at his intervention. The 
court will not allow the error of their officer to affect the legal 
rights of parties when it can be avoided. 

To the end that the defendant Hurd, in addition to the delay 
of judgment already secured, may not, in the language of the 
court, 22 Maine, 294, '' be enabled to give any part of the award 

, a destination contrary to what he had agreed upon," the disposi
tion of these cases should be as follows ; 

In Huntress in sub. v. I--Iurd, Exceptions 
sustained. ~hdgrnent for plaintiff as 
of the March term;, 1881. 

In Dustin et al. v. Jiuntress and trustee, 
Trustee discharged. 

APPLETON, C. J., vVALTON, DANFORTH, PETERS -and LIBBEY, 
J J. , concurred. 

STATE OF MAINE vs. CHARLES E~IERSON AND WESLEY TRASK. 

Penobscot. Opinion July 30, 1881. 

Indictment. Special stat. 1868, c. 448. 

A person who Op€rated a shingle machine to manufacture shingles by the 
thousand for the owners or lessees of a mill is a contractor, and not an 
employee or servant for whose acts the owners or lessees are liable under 
-special stat. 1868, c. 448. 

INDICTMENT for violation of special stat. 1868, c. 448, entitled 
~'an act to prevent throwing slabs and other refuse into Penobscot 
river." 

The respondents hired a shingle machine and contracted with 
another party to run it for them, the other party conducting the 
running, and controlling the mill himself. The lumber belonged 
to the respondents. 
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B. ~I. Mace, county attorney, for the State. 

Charles A. Bailey ( D. F. Davis with him,) for the respondents .. 

LIBBEY, J. This is an indictment under special act of 1868, 
c. 448, and the attorney for the State claims that the defendants 
are liable on the ground that they wern the lessees of a shingle 
mill, and that the acts complnined of were done by a person in 
their employ in the mill. . 

By the facts stated in the report the party who contracted with 
the defendants to manufacture their shingles, run and controlled 
the mill himself, as he pleased. In operating the mill he was not 
subject to the direction and control of the defendants-. The 
relation of master and servant did not exist between them. In 
conductini the business he was his own master, and the men 
employed were subject to his direction and control. He was a 
contractor and not an employee. 1lfcOart!ty v. Second Parish 
in Portland, 71 J\faine, 318. 

vV o think it clear that the contractor in this case cannot be 
held to have boon ti in the employ" of the defendants within the
meaning of the act ; and that they are not responsible for the 
offence committed by him in operating the mill. 

Indictnient dismissed. 

APPLETON, C. J., BARRmvs, VrnGIN, PETERS and SYMONDS,. 
JtJ., concurred. 

STATE vs. EBENEZER S. CoE. 

STATE vs. LEWIS SIMPSON. 

Penobscot. Opinion Ju]y 30, 1881. 

Indictment. 8pecial stat. 1868, c. 448. 

The lessees of mills in possession and control, and operating them, cannot be 
held to be ''in the employ" of the owner and lessor within the meaning of 
special stat. 1868, c. 448. Nor can the agent of the owner and lessor be held 
as the ''owner" or ''occupant" of the mills within the meaning of that statute. 

ON REPORT. 

Indictment under special stat. 1868, c. 448, entitled ''an act to 
prevent throwing slabs and other refuse into Penobscot river." 

The facts are stated in the opinion. 
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By the terms of the report, by consent of parties, if both or 
either of the respondents are liable, they were to plead nolo 
contenclere; if not liable, the indictments to be dismissed. 

B. JI. Mace, county attorney, for the State. 

It is'admitted that the object of the statute-the keeping of 
refuse from the river-is a proper subject of legislation. The 
statute will not be declared unconstitutional. Dartrnoutli College 
v. Woodward, l N. H. 114. 

It is a settled principle of law that the owner of tenements 
after leasing them, still has control under certain circumstances. 
Bonnett v. Sadler, 14 Vesey, 526; Atkins v. Chilson, et al. 7 
Met. 404. . 

Houses which are taken by another who is not the owner, and 
converted by him into a public nuisance, may be abated. Lord 
Mayor of London v. Bolt, 5 Vesey, 129. 

Here the milder course is pursued. The mills are left to the 
owner and he is merely subjected to a fine. 

The leases which this respondent gave, show that his attention 
was called to these acts of the legislature, and he attempted to 
have them partially complied with. I3y the leases, however, he 
knowingly permitted his tenants to throw into the river a ,r sort" 
of refuse known as ,rsawdust." I3y giving such leases and appoint
ing Simpson to have the general oversight and to see among other 
things that the covenants in the leases were performed, and to 
collect the rents, he connected himself with the subject matter 
of these indictments. 

Even the receipt of rent was upholding his tenanfa; in the 
wrong. Roswell v. Prim·, 2 Salkeld, 460; People v. Flagg, 46 
N. Y. 401; Lunt's Case, 6 Greenleaf, 412; Rich v. Flanders, 
39 N. H. 311; United States Digest, 5 volume, 199, sec. 5; 
Lonl v. Chadbourne, 42 Maine, 441; TVells v. Sonierset and 
Ken. R. R. Co. 47 Maine, 345; People v. Potter, 47 N. Y. 
378, 379. 

The appointment of Simpson put these mills as much in the 
possession, and under the control of Simpson as of Coe, and he 
might, with equal propriety, perhaps, have been indicted as 
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owner, or occupant. This appointment did not create an office. 
It was not by commission. It was merely an employment and 
he was correctly set forth in the indictment as employee ; Heard's 
Criminal Law, 353; Corn. v. Thompson, 108 Mass. 461, 463; 
Rex. v. Ellsworth, 2 East. P. C. 986; Rex. v. Puller, 1 B. & 
P. 180; Regina v. Harvey, L. R. 1 C. C. 284. 

A. W. Paine, for the respondents, cited: Dwinel v. Veazie, 
44 Maine, 176; Earle v. Hall, 2 Met. 353; Tfl:?1man v. Parmr, 
35 Maine, 64; 44 Maine, 176; 50 Maine, 479; Parks v. Morse, 
52 Maine, 260; Laney v. Clifford, 54 Maine, 487; Eaton v. 
E. & N. A. R. Co. 59 Maine, 520; Tibbetts v. K. & L. R.R. 
Co. 62 Maine, 437; Buttrick v. Lowell, 1 Allen, 172; Walcott 
v. Swanipscott, l Allen, 101; Hafford v. New Bedford, 16 Gray, 
297; Bigelow v. Randolph, 14 Gray, 541; Perley v. Georgetown, 
7 Gray, 464. 

LIBBEY, J. These cases are indictments under special act of 
1868, c. 448, and they were argued together and depend sub
stantially upon the same legal principles. 

The defendant, Coe, is the owner of certain sawmills, at 
Milford, on the Penobscot river, which he annually rents, 
separately or in parts, to different tenants. The leases, at the 
time embraced in' the indictments, contained a covenant by the 
lessees, ''that no slabs, edgings or other waste, except saw dust, 
shall be thrown, or suffered to be thrown into the river ; or 
placed in such a manner as may be washed or fall into the river ; 
and not to do any other act such as is prohibited by the statutes 
of this State in reference to the subject." 

The defendant, Simpson, was general agent f?r said Coe, 
among other things, to oversee and have the general care of the 
mills in question, so far as repairs were concerned ; aided in 
renting them, and looked after the collection of rents ; and he 
had a general oversight of the tenants to see that they performed 
the covenants in their leases. 

It is admitted that all kinds of waste inhibited by the statute, 
were thrown into the Penobscot river, as alleged in the indict
ments, by the persons actually operating the mills ; and the 
questions to be decided are, whether either or both of the 
defendants are liable therefor, under the act aforesaid. 
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Section 3, of the act is as follows: "If the offence, or offences 
forbidden in the first section of this act shall be committed by 
any person or persons who may be in the employ of any mill 
owner or owners, mill occupant or occupants, such owner or owners, 
09cupant or occupants, shall also be liable in the same penalties, 
recoverable in the saine manner as hereinbefore provided." 

The court is of opinion that the lessees of the mills and their 
employees who were 'actually operating them, cannot be held to 
have been (i in the employ" of the defendant Coe, within the 
meaning of the act. The lessees were in possession of the mills, 
had the full control of them, and were operating them on their 
own account, and not as the servants or emplo'yees of Coe. True, 
he might have entered and terminated the leases for breach of 
the covenants by the lessee,s, but that right rendered him in no 
way responsible for their acts. 

Nor can the defendant, Simpson, be held to be the owner or 
occupant of the mills within the meaning of the act. He was 
merely the agent of the owner, the lessor of the mills. 

In accordance with the stipulation in the report the indictments 
must be dismissed. 

Indictments dismissed. 

APPLETON, C. J., BARROWS, VmGIN, PETERS and SYMONDS, 
J J., concurred. 

STATE OF MAINE "vs. GEORGE HowARD. 

Penobscot. Opinion July 30, 1881. 

Indictment. Special stat. 1868, c. 448. Shingle sawdust. 

Special stat. 1868, c. 448, prohibits the throwing of shingle sawdust, or long 
sawdust, and shingle shavings, or jointer shavings, into Penobscot river; 
such sawdust and shavings being embraced in the general description of 
"refuse wood or timber of any sort" prohibited by such statute. 

ON REPORT. 

Indictment under special stat. 1868, c. 448. 
The opinion states the case. 



460 STATE V, HOWARD. 

B. H. Mace, county attorney, for the State, cited : Winslow 
v. Kimball, 25 Maine, 495; Hart v. Oleis, 8 John. 41; United 
States v. Coombs, 12 Peters, 80; McOluskey v. Oromwell, 1 
Kernan, 602; Tlie Watervliet Turnpike Co. v . .L-YicKean, 6 Hill, 
620; Pillow v. Bushnell, 5 Barb. 156, 159; Gibson v. Jenney, 
15 Mass. 206; Gore v. Brazier, 3 Mass. 539; Putnam v. 
Longley, 11 Pick. 490 ; Pitnian v. Flint, 10 Pick. 506 ; Opinion 
of the Justices, 22 Pick. 573; Jackson v. Lewis, 17 John. 477; 
People v. N. Y. Oentral R. R. Co. 3 Kernan, 78; 5 Abbott 
Digest, 79, § 31; King v. The C01npany of Prop. of M. & S. W. 
W. 630; 8 E. C. L. 168; Casher v. Holnies, Clerk, 2 Barn. 
& Adol. 592; 22 E. C. L. 146; 79 E. C. L. 511; Jones v. 
Jones, 18 Maine, 313; Ogden v. Strong, 2 Paine, 587; Hol
bmok v. Holbrook, 1 Pick. 250; .LWendon v. · County of 
Worcester, 10 Pick. 243; 5 Abbott's Digest, 80; Heard's 
Criminal Law, 66, 67, 68, 69; United States v. Reed, l 
Lowell, 233; United States v. Pond, 2 Curtis, C. C. 268. 

C. A. Bailey, (D. F. Davis with him,) for the defendant. 

Prior to the year 1868, the throwing into the river of all kinds 
of waste substances, from mills employed in the manufacture of 
lnmber on Penobscot river, had been the custom from the earliest 
establishment of such mills; and, indeed, such was the original 
custom everywhere from the first settlement of the country. In 
some of the States this custom, not unreasonably exercised, had 
been declared to be a legal right. Palmet v. JJfulligan, 3 

Caines, 307; Snow v. Pa1·sons, 28 Vt. 459; Jacobs v. Allard, 
42 Vt. 303. 

But the court in this State, while not denying the right, had, 
however, limited it so far as to make parties exercising it, assume 
the risk of obstructing a common highway or of injuring lmver 
riparian proprietors. Veazie v. Dwinel, 50 Maine, 490; lVash
burn v. Gilman, 64 Maine, 163. 

In 1859 this right received legislative recognition in '' An act 
to define the liability of mill owners," public laws c. 98, a 
proviso to which declares : '' But nothing herein contained shall 
be construed to create any restriction upon the present rights of 
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operators of mills, to float their waste matter from their mills 
upon any river or stream." 

In 1868 '' An act to prevent the throwing of slabs and other 
refuse into the Penobscot river" was passed, under which these 
actions are prosecuted. 

By this statute, that which had hitherto been lawful, was made 
an offence punishable by indictment. 

Of such offences Bouvier says, their '' criminality consists not 
in the- simple perpetration of the act hut in its being 
a violation of a positive law." Law Diet. Crime. 

,iVith this explicit declaration of ·what the offence consists we 
corrie to inquire wherein the respondents have violated any 
''positive law." 

In the manufacture of shingles there is of necessity much 
waste. That waste most obstructive to navjgation is the bark, slabs 
and refuse timber taken from the bolts. The statute clearly 
prohibits the thawing of these into the river. The two other 
necessary waste products from the process of making shingles are 
the sawdust and jointer shavings. 

In the enumeration of the various classes of waste, prohibited 
by the statute, "sawdust" and "shavings" are not to be found. 
The words "wood" and "timber," have a well established and 
popular significance, as representing specific subjects. They 
designate commodities of commercial value and importance, the 
sale and admoasuremcnt of ·which are regulato<l by law. Nobody, 
however wild his imagination, could conceive that "wood" and 
,c timber" designate '' sh;wdust" and "shavings." Nor can their 
representative character be changed by the qualitative word 
"refuse." 

''Words and phras.es are to he construed according to the 
common meaning of the language." R. S., c. 1, § 4. 

The difficulty with the case, as presented by the government, 
lies in the failure to discriminate bebveen "refuse wood" and 
wooden refuse. If the statute had prohibited the latter, there 
might have been less room to question the position taken. As it 
is, however, it would be a gross violation of all principles for the 
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construction of penal statutes to hold the respondents. Bishop 
on Statutory Crimes, § §, 190, 193, 194, 220; Cleaveland v. 
,Norton, G Cush. 383; United States v. Wiltberger, 5 Wheat. 76. 

It will be observed by the petition (in the case) which was the 
inducing cause of the legislation upon the subject, that if the 
prayer of the petitioners had been fully granted, '' sawdust and 
other materials which shall fill up, or obstruct, or have a tendency 
to fill up said river, or obstruct the navigation thereof," would 
have been within the statute, and the act, with which the 
respondents are charged, would have been expressly prohibited. 
In the face of this conspicuous denial of that part of the petition, 
it is too much to believe, that the omission was not intentional. 

The history of legislation in this State, upon the subject of 
throwing waste into streams, shows that no lack of proper words 
to express what was proposed, has ever been manifested. 

It is believed that the initiatory step in this direction is c. 30, 
special laws, 1840, for Machias river; the enumeration there 
being'' slabs, lathings, edgings or any other refuse timber of any 
nature whatsoever or other materials, whereby the navigation of 
said river may be impeded or injuriously affected." 

This was followed by special laws, c. 230, 1854, Narraguagus 
river, the enumeration there being, '' slabs, lath or hoard 
edgings, or refuse timber of any sort, or other materials whereby 
the navigation," &c. 

And the Penobscot act of 1868 was next; in which the words, 
"or other materials," as we have seen, are noticeably omitted. 

But to show more particularly that the legislature has never 
failed to use npt ·words when intending that shingle sawdust and 
jointer shavings should be brought expressly within the inhibition 
of a statute, attention is called to the Piscataquis act, special 
la,vs 1878, c. 94, wherein the very substances proscribed by the 
Penobscot act, are not only enumerated, ,z':psissimis verbis, but 
added thereto are the following : "or any shavings or fibrous 
material created by the manufacture of shingles." 

Also the Kenebec act, c. 80, special laws of 1878, which inter
dicts throwing into the river" slabs, edgings, or any shavings or 
fibrous material created by the manufacturing of shingles, . . . 
whereby the navigation of said river may become impeded," &c. 
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A. W. Paine, for the defendant, also furnished an able brief. 

LIBBEY, J. This is an indictment under special act of 1868, 
c. 448, and comes before this court on report. The first section 
of the act is as follows : ''No person or persons shall cast or 
throw into the Penobscot river, below the mouth of the Matta
wamkeag river, or into any of its tributaries entering below the 
mouth of said Mattawamkeag river, any slabs, board or lath 
edgings, bark, grindings of edgings, wood, bark or lumber, or 
refuse wood or timber of any sort, or shall place, pile or deposit 
on the banks of said Penobscot river, or banks of said tributaries, 
any slabs, board or lath edgings, bark, grindings of edgings, bark, 
wood or lumber, or refuse wood or timber of any sort, in 
such negligent or careless manner that the same shall fall or be 
washed into said river or said tributaries, or with the intent that 
the same shall fall or be washed into said river or said tributaries, 
whereby the navigation of said, river may become impeded or 
injuriously affected, or which shall tend to impede or injuriously 
affect the navigation of, or fill up said river, under a penalty," &c. 

It is admitted that '' during the time alleged in the indictment, 
the respondent was the lessee in possession of a shingle machine, 
and in operating and running the same, threw into the Penobscot 
river large quantities of waste produced in the sawing and manu
facture of shingles; the waste being of two kinds or descriptions. 
First, that made by the saw in sawing the shingle bolt into 
shingles. Second, that made by the machinery in edging and 
trimming tho shingles after the shingle saw has gone through the 
bolt. The latter is done by the edger or jointer." 

The first substance named is commonly called among mill men 
'' shingle saw dust" or ''long saw dust" and consists of long fibres 
of the wood cut out by the saw, of the length, or nearly of the 
length of the shingle bolt. The second is called "shingle 
shavings" or "jointer shavings," and consists of the portjons of 
the shingle taken off by the machine in edging and trimming it 
and is of the length, or nearly of the length of the shingle. 
Specimens of each were exhibited at the argument that the court 

. might get a better idea of the materials involved than by a 
description merely. 
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'' It is admitted that either of the sorts of debris named, 
thrown into the river, has a tendency to fill the river so as to 
impede or injuriously affect the navigation thereof." 

The question to be determined is whether the materials named 
or either of them, are within the inhibitions of the act. 

Neither is described in the act by the name by which it is 
known among mill men; but it is claimed by the attorney for the 
State that both are embraced under the general description in the 
act of ''refuse wood or timber of any sort." 

On the other hand the counsel for the defendant maintain that, 
if the legislature intended to include these materials among those 
prohibited, they would have been named in the act by their well 
recognized names. That the words ''wood" and ''timber" have a 
well established and popular meaning, as representing specific 
subjects, designating commodities of commercial value and 
importance, the sale and admeasurment of which are regulated 
by law ; '' and that refu.i.;e wooll and refuse timber are the opposites 
in quality of merchantable wood and merchantable timber." 

In construing a statute the great purpose to be sought is to 
ascertain the intention of the legislature. That intention must 
be ascertained from the language used; for, if the legislature 
had in view a certain purpose to he accomplished, but failed to 
use language which, giving to it any recognized meaning, fails to 
express such purpose, the court cannot supply it. 

vVhen, however, words used in a statute have more than one 
well defined and recognized meaning, in ascertaining the sense in 
which they are used hy the legislature, recourse should be had to 
the subject matter to which they relate, and the object sought to 
be accomplished ; and if the title of the act tends to explain the 
sense in which the words are used that may be resorted to. 

The word " wood" has several well defined and recognized 
meanings. Among them, as given by ,vorcester, are '' 1, A large 
and thick collection of trees; a forest." "2, Tlte substance of 
trees; trees sawed or cut for architectural or other purposes; 
timber." "3, Trees cut or sawed for fuel." In what sense is 
the word used in the act under consideration. 

The subject matter to which the act relates is the business of 
manufacturing logs, as cut in the forest and floated to the mills, 
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into various kinds of lumber; and the manner in which, at the 
time of the 11assage of the act, at the mills, on the Penobscot 
river, the manufacturer was accustomed to get rid of the refuse 
or waste, or such portions of the log as were not utilized for any 
purpose and were valueless, by casting them into the river to be 
:floated away from the mm. It was found that this practice was 
fast filling up the channel of the river and greatly impeding its 
navigation ; and the object sought to be accomplished by the act 
was to prevent it. 

Having in view the subject matter to which the act relates and 
the object to be accomplished by it, it cannot be supposed that 
the word wood was used in its commerciaJ sense, as designating 
"~trees cut or sawed for fuel," as the materials which it was 
intended to designate were not subjects of commerce, but such 
as were cast off as waste or refuse, of no value. We think it 
was used in its generic sense as designating 11 the substance of 
trees," or of the 'logs to be manufactured. 

But it is contended in argument, that the use of the adjective, 
~

1 refuse," to qualify and limit the word ~-wood," is inconsistent 
with this interpretation; that refu8e, used to qualify and limit 
wood or tiniber, means unmerchantable, of inferior quality, and 
is not an apt or appropriate word to describe such portions of 
the substance of the log as are cast off in its manufacture; but 
that, for that purpose the apt and appropriate word is waste. 

The answer to this nrgument is that standard lexicographers 
use 11 refuse" as synonymous with ii waste." Thus, Worcester: 
ti .Refuse, a-left as worthless when the rest is taken ; worthless ; 
waste;" and one of the meanings given by him of waste is refuse. 
Moreover, the title of the act is: ii an act to prevent the throw
ing of slabs and other refuse into the Penobscot river." Here it is 
obvious that 11 slabs, board or lath edgings, bark, grindings of 
edgings, wood, hark or lumber" named in the act, which it is 
claimed are properly called waste, are all designated by the word 
refuse. 

Then the word '1 sort" has some significance in pointing the 
meaning of the other words. It does not appear to be used in 

VOL, LXXII. 30 
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reference to the different kinds of wood, but rather in reference 
to the form., or shape of the refuse wood or timber. 

The great purpose sought to be accomplished by the act was 
to prevent obstructions to the navigation of the river by throw
ing into it the -..rnste or refuse made in the manufacture of logs 
into the various kinds of lumber; and that this purpose might 
not be defeated, the legislature, after naming several articles of 
refuse or waste, added the general description of ''refuse wood 
or timber of any sort." 

Both of the materials involved in this indictment are a part of 
the substance of the log; they are refuse or waste; and when 
thrown into the river tend to obstruct and impede its navigation; 
and we are of opinion that they are embraced in the general 
description in the act, and that throwing them into the river is 
inhibited by it. 

In accordance with the stipulation in the report, 

A plea of nolo contende:re must be 
entered. 

APPLETON, C. J., BARROWS, VIRGIN, PETERS and SYMONDS, 
J J., concurred. 

STATE vs. JOHN MULLEN. 

Somerset. Opinion July 30, 188°1. 

Larceny. Jurisdiction of the Supreme Judicial Court. R. S., c. 131, § 1. 

By R. S., c. 131, § 1, the Supreme ,Judicial Court has jurisdiction on an indict
ment for larceny, where the property stolen was alleged to be worth but 
ten dollars. 

ON REPORT OF FACTS AGREED, 

From the agreed statement it appears, that a complaint was 
made before a trial justice against the respondent, for the larceny 
of two sheep, January 17, 1880, alleged to be of the value of 
five dollars each. A warrant was iss·ued, upon which respondent 
was tried before the justice, who ordered the respondent to rec
ognize for his appearance before the Supreme Judicial Court, 
Somerset county, to await the action of the grand jury. At the 
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March term, an indictment was found by the grand jury against 
Mullen, for larceny, the property being alleged to be of the 
value of ten dollars. If the Supreme Judicial Court has juris
diction, the case is to stand for trial. 

Levi Greenleaf, county attorney, for the State, cited: R. S., 
c. 131, § 1; State v. Billington, 33 Maine, 146; R. S., 1841, 
c.162, § 13; R. S., c. 77. 

Walton and Walton, for the defendant. 

The respondent has been once tried by a court of competent 
jurisdiction, and the Supreme Judicial Court has not now, nor 
never had jurisdiction. R. S., c. 131, § § 1, 4; c. 132, § 3; 
State v. Bonney, 34 Mnfoc, 223. 

BARROWS, J. The question here presented is not a new one. 
It is substantially the same as that in State v. Billington, 33 
Maine, 146. The question there, was whether the late district 
court had jurisdiction in case of an indictment for malicious mis
chief, in which it was not alleged that the injury to the property 
exceeded ten dollars. By c. 162, § 15, R. S., of 1841, justices 
of the peace had jurisdiction of the offence ( which was described 
in § 13, of the same chapter,) ii when the property so destroyed, 
or the injury occasioned by the trespass shall not be alleged to 
exceed the sum of ten dollars," in which case also the penalty 
was mitigated so as not to exceed that which might lawfully be 
imposed by justices of the peace in other cases. The provision 
under which it was claimed that the district court had concurrent 
jurisdiction, was found in c. 166, § 2, of the same revision, and 
gave to the district court jurisdiction of all offences, tiwith the 
exception of those" over which the Supreme Judicial Court had 
exclusive jurisdiction, and, ii of those of which justices of the 
peace, police and municipal courts have by law, original jurisdic
tion exclusive or concurrent with the district court." 

The construction given by the court was that where it did not 
expressly appear that the jurisdiction of the offence conferred 
upon the justices of the peace, or police or municipal courts, was 
exclusive, the district court had concurrent jurisdiction with them 
over the same cases. By c. 246, laws of 1852, § 1, the entire 
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jurisdiction, civil, criminal, and appellate of the district court, 
was transferred to the Supreme Judicial Court; and in the next 
revision of the statutes, the section which had been thus con
strued by the court, together with § 1, of the same chapter, 
which defined the criminal jurisdiction of the last named court, 
was condensed into the provision of c. 131, § 1, R. S., of 1857, 
which runs as follows: HThe Supreme Judicial Court shall have 
original jurisdiction, exclusive or concurrent, of all criminal 
offences, except those of which the jurisdiction is conferred by law 
on municipal and police courts, and justices of the peace, and 
appellate jurisdiction of these." Substituting trial justices for 
justices of the peace, c. 131, § 1, R. S., of 1871, is of the same 
tenor. It must have the construction formerly given it; not 
only because the legislature is understood to have adopted that 
construction in re-enacting it, (French v. Co. Com'rs, 64 Maine, 
586, and cases there cited) but because it is necessary if we 
would give the words, ~~ or concurrent" in the statute as it stands, 
any meaning. 

The case is stronger than State v. Billington, because in 
that case, the only penalty which the district court could impose 
in the absence of an allegation of value exceeding ten dollars, 
was that which might have been imposed by the justice of the 
peace; while larceny is punishable under R. S., c. 120, § 1, 
where the property stolen does not exceed the value of one hun-

, dred dollars, by imprisonment not more than two years, or by 
fine not exceeding one hundred dollars. So the lower courts have 
no power to impose the highest penalty prescribed by the law defin
ing the crime and its punishment, and it is only by the special 
provision in R. S., c. 132, § 3, that they have juris·diction to try 
and punish any such offence. The jurisdiction there giyen, is 
not exclusive, and the Supreme Judicial Court accordingly has 
concurrent jurisdiction in the same class of cases. It may some
times occur, that owing to the circumstances under which the 
crime is committed, or on account of the necessity of protection 
for property unavoidably exposed, the magistrate may be satis
fied that a larceny of property not exceeding ten dollars in value, 
·would not be adequately punished by a "fine not exceeding ten 
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dollars, and imprisonment not more than two months" ; and where 
such is the case, instead of assuming jurisdiction to try and dis
pose of the complaint, he may examine and bind over the offender 
to a court having power to impose the proper punishment within 
the limits of R. S., c. 120, § 1. It may well be that the practice 
of sheep stealing against which no watchfulness of the owner of 
the property can well guard, requires to be repressed by heavier 
penalties than the magistrate can lawfully impose, though the 
value of the property taken in each case, may be less than ten 
dollars. 

In a pure case of petty larceny affected by no such considera
tions as those just suggested, but placed within his jurisdiction 
by c. 132, § 3, it is of course desirable that the magistrate should 
if possible, make a final disposition of the matter, and avoid a 
needless accumulation of costs. 

Case to 8tand for trial. 

APPLETON, C. J., DAN:E'ORTH, PETERS and LIBBEY, JJ., 
concurred. 

WALTON, J., did not concur. 

OCEAN INSURANCE COMPANY, applicants for commission to take 
depositions in perpetuam, vs. JAMES BIGLER, and another. 

Cumberland. Opinion July 30, 1881. 

Depositions in perpetuarn. R. S., c. 107. 

The provisions of the statutes authorizing the issuing of commissions by the 
Supreme Judicial Court for the taking of depositions in other States or 
foreign countries, to perpetuate the testimony of witnesses living out of the 
State, do not limit the power of the court to issue these• commissious to 
cases where some one, or more, of the persons supposed to be adversely 
interested resides within this State. The court may issue such commissions 
though all the adverse parties reside without the State. 

ON EXCEPTIONS. 

Application to issue a commission to take the depositions in 
perpetuam of certain witnesses residing out of the State in 
relation to a claim made by James Bigler of Newburg, N. Y. and 
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Willard W. Brown of Buffalo, N. Y. under a policy issued by 
the Ocean Insurance Company upon the ship iiElizabethHamilton," 
for the alleged loss of the ship. The petition states that Bigler 
had threatened to bring a suit against the company upon the 
claim ; that Bigler and Brown were the· only persons interested 
in the claim under the policy ; that there was a good defence to 
such claim, and that the company desired to perpetuate the 
testimony of the following witnesses, ( naming them) to sub
stantiate such defence. 

Upon this application, filed at the April term, 1881, an order 
of notice issued and was duly served, and on the return day, 
July 18, 1881, the respondents ii appearing solely for the purpose 
of objecting," objected to issuing the commission because, 

1. Neither of them is a resident of this State. 
2. Neither was served with these proceedings in this State. 
3. This court has therefore no jurisdiction., 
The objections were overruled and exceptions were taken to 

that ruling. 

Webb and Haskell, for the petitioners. 

William,, L. Putnam, for the respondents. 

BARROWS, J. Sections 26, 27 and 28 of c. 107, R. S., should 
receive such construction consistent with their terms, as will 
make them most effective to remedy the mischiefs against which 
they were designed to operate. Their scope and effect should 
not be unnecessarily restricted hy a doubtful construction or 
labored inference. They contain provisions authorizing the issu
ing of commissions by the Supreme Judicial Court for the taking 
of depositions in other States or foreign countries, to perpetuate 
the testimony of witnesses living out of this State. 

The course of proceeding prescribed, requires the applicant to 
file ii a statement in writing, under oath, setting forth in substance 
his title, interest or claim in the subject to which the desired 
testimony relates, and the names of all persons supposed to he 
interested therein, and the name of each witness proposed to be 
examined," like thnt ·which under section 22, (regulating the 
taking of depositions in perpetuam within the State) must he 
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delivered to the magistrate who is requested to take the deposi
tion. By § 22 which contemplates the taking of the deposition 
upon interrogatories propounded by the parties or their attorneys 
viva voce, the magistrate is directed to give notice of ''the time 
and place for taking such deposition to all persons so named in 
the statement, which may be given and proved as in the case of 
other depositions." Referring now to § § 6 and 8 of the same 
chapter, we find among other things that the service of the notice 
'' may be made by a sworn officer or by any other person and 
proved by his affidavit ; that notice to one or more of the adverse 
party is sufficient, and that he shall be allowed, at least, at the 
rate of one day, Sundays excepted, for every twenty miles travel 
from his usual place of abode to the place of caption between the 
service of the notice and the time appointed for taking the 
deposition. ·while this provision is without limitation as to the 
place of residence ( whether within or without the State) of the 
party to be thus notified, it might require in extreme cases within 
this State, the lapse of more than twenty days, exclusive of 
Sundays, between the time of service and that of caption of the 
deposition. It is manifest that no such length of time is necessary 
to enable a party resident in this State to prepare himself for a 
hearing upon the question whether a commission to take such 
deposition ought to issue, and accordingly by § 27 it is provided 
that upon application to the court for the issuing of a commission, 
"the court shall order notice to be served upon each of the parties 
named in the statement, -living in the State, fourteen days before 
the time appointed for hearing the parties; or, under § 28, the 
applicant ''may file his statement in tho clerk's office in vacation, 
and cause notice to be given to the persons named therein as 
interested fourteen days at lmtst before the next term of court, at 
which time the parties may be heard." 

The respondents in the present case having been personally 
served beyond the limits of the State with copies, attested by 
the clerk of the courts, of the statement, application and order 
of notice, appeared at the time appointed and objected to the 
issuing of the commission on the following grounds, viz: that 
neither of them is a resident of the State of Maine, nor was 
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served with notice of these proceedings within it and therefore that 
the court had no jurisdiction to entertain and grant the application. 

vVe think the objections were rightly overruled. In view of 
the general language contemplating the giving of notice to all 
persons named in the statement as supposed to be interested 
therein, without regard to their place of residence, we do not 
think that we ought to infer from the single provision that a 
specific period of fourteen days' notice to those living within this 
State is to be regarded as sufficient, that it is not competent to 
take the testimony in this mode when all the parties supposed to 
be adversely interested reside out of the State. The respondents 
do not seem to have objected on the ground that they had not 
had a notice of the required length of time to enable them to 
appear, nor that the application and statement were not under 
oath. 

They must be confined to the objections which they interposed 
at m~si prius. Whether fourteen days' notice to parties resident -
out of the State and more than two hundred and eighty miles distant 
from the place of return is sufficient is not now the question. 

\1/ ant of proper opportunity to cross-examine witnesses called 
by the adverse party is an objection entitled to the favorable 
consideration of the court, but it does not. exist and cannot be 
urged here. The respondents can present their cross-interroga
tories to go with the commission as well as though a suit were 
now pending between the parties. 

Taking all the provisions of the statute together we think the 
legislature did not intend to limit the power of the court to issue 
these commissions to cases where some one ( or more) of the 
persons supposed to be adversely interested resides within the 
State. Sufficient notice to the adyerse party wherever his resi
dence is, to enable him, if he sees fit, to exercise his right of 
cross-examination, is essential. · 

Exceptions overruled. 

APPLETON, C. J., vVALTON, DANFORTH, VIRGIN and SYMONDS,. 
J J., concurred. 
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WILLIAM H. CLAPHAM vs. LEMUEL CRABTREE. 

Hancock. Opinion August 1, 1881. 

Partnership. Replevin bond. Dmnages. 

Whether one copartner who, ignoring the partnership and the remedies in 
equity between partners, has taken from another member of the firm by 
virtue ofa replevin writ, some of the partnership property, is therebyestopped 
from setting up the existence of the partnership and his own interest as a 
partner in the property, at a hearing upon equitable principles for the mitiga
tion of damages on his replevin bond, Qucere. 

But upon such hearing for the equitable reduction of damages on the replevin 
bond given in such a case, the rule is full indemnity for the obligee in the 
bond, and it is incumbent upon the obligor to establish, not merely the 
apparent interest of the obligee in the property replevied upon a numerical 
division of it among the members of the firm, but to go farther and show 
that as between the obligee and himself, the obligee will have had more of 
the property and funds of the firm, than himself, if full damages are given, 
or that the obligee is indebted to the firm, and his equitable interest in the 
property thereof does not equal the value of the property replevied and not 
returned. 

When the obligor in a replevin bond thus given comes forward to have the 
damages arising from the breach of his contract mitigated on equitable 
principles, he should, at all events, go far enough to show that he has not 
deprived his partner by a resort to the forms of law of that which was nec
essary to his partner's equitable security for his dues in the adjustment of the 
copartnership affairs. 

In equity, each partner has an interest in the property of the firm in propor
tion to his contributions to its funds. It is this equitable interest that is to 
be regarded in such a hearing in mitigation of damages; and where there is 
no proof that if he had remained in possession of the property replevied 
from him, the obligee would have more than his just proportion of the firm's 
property, full damages will be awarded. 

ON REPORT. 

The facts appear in the opinion. 

A. P. Wiswell, for the plaintiff, cited: Bath v. Miller, 53 
Maine, 308; 40 Maine, 284; Tiwk v. Moses, 58 Maine, 461; 
Bartlett v. Kidder, 14 Gray, 449; Davis v. Harding, 3 Allen, 
302; 22 'Wallace, 208. 

Hale and Emery, for the defendant. 
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It would seem on principle, that the measure of damages would 
be only the value of the plaintiff's interest. Damages are 
intended for compensation only, and when the plaintiff is paid 
the .value of his interest he is fully compensated. 

Suppose they were co-tenants, and instead of replevying and 
selling, the defendant had taken and sold the property. In such 
case, the plaintiff would have had no bond to put in suit, but 
would have brought his action of trover, or money had and 
received. What would have been the measure of damages in 
such actions? In such case it could not be said that defendant 
received the whole five hundred dollars, to the use of the plainti
iff, when he, the defendant, owned half of it. 

In trover, it is clear that plaintiff could only recover the value 
of his interest. That was all that plaintiff recovered in TVlieeler 
v. Wlweler, 33 Maine, 347; Weld v. Oliver, 21 Pick. 559. 

Now if instead of taking and selling, the defendant rep levied 
and sold, and so gave the plaintiff security for his interest, it is 
hard to understand ·why the plaintiff should receive more, or the 
defendant pay more. In Bartlett v. Kidder, 14 Gray, 449, this 
question is settled as between co-tenants, and it is there decided 
that the plaintiff in the replevin bond suit, can only recover the 
value of his interest. 

Now in the opinion in this replevin suit, Orabtr·ee v. Olapharn, 
67 Maine, 326, the principles of cases between co-tenants are 
expressly applied to cases between partners. It is there stated, 
that nothing appearing to the contrary, the parties are presumed 
to be equal owners. In assessing damages, the court say interest 
on one-half the sum would not he adequate compensation for the 
detention of a half interest, and their assessment of damages is 
based on the idea of one half interest only. The facts now pre
sented are precisely the same, so that on principle and authority, 
the plaintiff can only have judgment for two hundred and fifty 
dollars, and interest, from January 7, 1878. 

BARROWS, J. The defendant brought an action of replevin, 
for a yoke of oxen and a horse valued at five hundred dollars, 
against the plaintiff who was his co partner, and the property 
replevied belonged to the firm. When he brought this action, 
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defendant had another hori;e and yoke of oxen of the same value, 
belonging .to the firm, in hjs own possession; but, giving the 
requisite replevin bond, he took these also out of the possession 
of his copartner, by a replevin writ. He failed in his action, 
and it was held that as a general rule, replevin does not lie in 
favor of one copartner against another for partnership property ; 
and a return of the whole of the property taken on the replevin 
writ, with costs and damages for the detention from the time of 
taking, to the date of final judgment, was ordered, Crabtree v. 
Clapham, 67 Maine, 326. The defendant paid the damages and 
costs, but he had sold the property and could not return it; and 
in this action on the replevin bond, he resists the payment of 
anything beyond one half the value of the property, .claiming 
that that is the extent of the plaintiff's interest. 

To get possession of this property, he contracted with sureties 
among other things, to return it in case such should be the judg
ment of the court-to return, not half, but the whole ofit. Prima 
facie, the damages for the breach of that contract should be the 
value of the property, with interest from the time when the 
return was demanded. 

The burden is upon the defendant to satisfy us that less will 
indemnify the plaintiff. 

The case develops nothing that would justify us in concluding 
otherwise than that the defendant has had the whole of the 
copartnership property, possession of one half of it having been 
"gained by the abuse of legal process," (Ombtree v. Clapham, 
67 Maine, 327,) and that a bill in equity is pending, to determine 
how the partnership matters stand, the same never having been 
settled, in which suit nothing has yet appeared to show that the 
plaintiff is indebted to the copartnership, or is not equally 
entitled with the defendant to the possession of and a beneficial 
interest in, one hnJf of all the partnership property. To say that 
upon such a showing the plaintiff was limited by law to the 
recovery of only one half the value of the property replevied as 
damages upon the replevin bond, would be to put it into the 
power of any insolvent partner who might at the same time be 
heavily indebted to the partnership, to possess himself of all the 
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copartnership property, and dispose of the same for his own 
benefit, and relieve his sureties on the replevin bond, by the pay
ment of one half its value to his defrauded co-partner, leaving 
him nothing but a worthless judgment against himself at the end 
of a process in equity. 

Certainly this is not the full indemnity to which the successful 
defendant in replevin is entitled by virtue of his bond. 

The strongest cases which favor the defendant's position, that 
the plaintiff is entitled to recover only the value of his apparent 
legal interest in the property, nevertheless recognize the rule of 
full indemnity for the wrongful act of depriving him of his 
possession by means of the replevin writ. Thus in Bartlett v. 
Kidder, 14 Gray, 449, where the plaintiff, an officer, had attached 
on mesne process, personal property owned by the principals in 
the replevin bond in common with the debtor, and the defendants 
were allowed to show their interest in the property in mitigation 
of damages in the suit on the bond, the court remark in substance 
that the officer could have sold th(} interest of the debtor only; 
that if he sold mor~ he would be a trespasser against the co
tenants ; that he would be fully indemnified by allowing him the 
value of the debtor's interest in the property with statute damages, 
as that was all that he could be liable for either to the attaching 
creditor or the debtor, and finally that 11 the principle upon which 
such facts may be shown in mitigation of damages, is, that full 
indemnity will be thus given to the obligee of the bond; and this 
is all he is entitled to on the hearing in equity." 

So, in Hacker v. Johnson, 66 Maine, 21, which was replevin 
brought by one partner against an officer who had attached the 
partnership stock for the debt of the other partner, a nonsuit and 
return were ordered, notwithstanding the plaintiff offered to show 
that the partnership was insolvent; that the copartner whose share 
in the stock was thus attached was indebted to the :firm in a large 
amount, and that the plaintiff in replevin was solvent and had 
sold the replevied goods and applied the proceeds to pay the 
indebtment of the :firm as far as they would go. The court then 
remarked that these matters would be competent in mitigation of 
damages in a suit on the replevin bond, as the attaching creditor 
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would then '' have had an opportunity of first seeking an account 
of the partnership affairs in a court of equity," thus showing that 
it was the equitable and not the legal interest of the partner that 
was to be ascertained in order to fix the damages. That evidence 
of this sort cannot be received as a full defence to the action on 
the bond, or to the extent of impeaching the judgment for a 
return where such judgment has been entered after a hearing on 
the merits, see Davis v. Ifarding, 3 Allen, 302; Buck v. 
Collins, 69 Maine, 445. Indeed, the counsel for defendant do 
not claim this in argument, but admit that the plaintiff is entitled 
to judgment for the value of his apparent interest in the property 
as an equal partner, without regard to the disposition which has 
been made of the other partnership property; i. e. for one half 
its value and interest since the date of the demand. 

The defendant is here to urge equitable considerations for the 
mitigation of the damages ensuing from the breach of his bond. 
He that asks equity must do equity ; and the defendant in order 
to satisfy us that it is equitable that he should have three fourths 
of what so far as appears, constitutes all the partnership property 
should have been prepared to show that the equitable interest of 
his partner, the plaintiff, was no more than one fourth. It is 
the equitable interest, as distinguished from the mere apparent 
legal interest which is to be regarded in this hearing in equity to 
mitigate damages. It was the equitable interest of the debtor 
which the attaching officer in Hacker v. Johnson, was to hold, 
not his share according to a mere equal numerical division. 

The defendant fails to show any equitable reason why he should 
not have complied with the order of court, which was that he 
should return the whole of the property which he had taken on 
his replevin writ. 

But aside from the equitable aspects of the case we think there 
are strong reasons for holding that a copartner who brings a suit 
of this description against his associate, thereby estops himself 
from setting up the copartnership which he has in the outset 
ignored, and should be held to the performance of the orderof the 
court, or to the payment of the natural damages for the breach of 
his contract, without letting in the equities the existence of which 
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he has denied in order to possess himself of the property. 
Abundant remedies for copartners as between themselves are 
provided in equity in a court always open. If they wish to 
guard against the misapplication of partnership funds or property, 
an application for an injunction and a receiver will do it 
thoroughly. 

If, notwithstanding all this, a copartner, neglecting his appro
priate remedy, will resort to an action at law, we think he must 
live up to his contract to abide by the result, and not seek, as 
here, to convert defeat into half a victory by a late and partial 
application of equitable rules, which if applied at all should 
govern at the beginning as well as the end. 

But it is not 1i.ecessary in the. decision of the present case to 
determine that a partner replevying copartnership property from 
his associate shall be estopped thereby from asserting partner
ship equities to mitigate the damages recoverable on his replevin 
bond. -

The defendant fails to show that such equities will justify the 
reduction which he claims. Apparently they require that the 
value of the property taken by him on the replevin writ, be 
restored to the plaintiff in order to make an equal division of the 
partnership property. In equity all the property of the partner
ship is chargeable as between the partners with the sums due 
from the individual members to the firm, and for aught that 
appears, the beneficial interest of the plaintiff in the property 
replcvicd may be e<1ual to its entire value. To mitigate the 
damages for the breach of his contract it was incumbent on the 
defendant to make it appear that it was not so. Instead of doing 
this he places his main reliance upon the fact that the amount of 
damages awarded to the present plaintiff, (then defendant) for 
the detention of this property before judgment in the· replevin 
suit was has~d upon the apparent legal interest of the parties. 
Crabtree v. Olaphani, 67 Maine, 326. 

He forgets that the burden of proof has now changed. It 
rested then upon this pbintiff (if he would have damage com
puted upon more than half the value), to prove that his damage 
was more than his apparent legal interest would indicate, and he 
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neglected to do it, leaving us, as now, uncertain how the accounts 
between the partners and the firm stand. Now it is incumbent 
upon this defendant who asks to have the damages for the breach 
of his bond equitably reduced, to show that the interest of the 
plaintiff in the partnership property is by reason of his indebt
ment to the firm, less than the value of this portion of it. He 
fails to show that the plaintHf is indebted to the firm, or that the 
plaintiff's equitable interest in the partnership property is less 
than the full value of this fraction of it, as completely as this 
plaintiff, in the former case, failed to show that it was more than 
half when the burden rested on him. Each of the parties has in 
his turn failed to appreciate the burden of proof devolving on him. 

The case shows that a bill in equity is pending for the adjust
ment of the partnership affairs ; but we are left without any 
information as to its probable result. If the plaintiff recovers 
more than his actual equitable interest in the property by way of 
damages here, it may affect the balance and costs in the equity 
suit. 

To insure exact justice, it might have been proper to allow this 
case to await at nisi prhts the result of the equity suit. But no 
such request was made. vV e pass upon the case as the parties 
saw fit to present it. 

Judgment for plaint{/J for $500, and 
interest from, Jatiuary 7, 1878. 

APPLETON, C. J., WALTON, DANFORTH, VIRGIN and SYMONDS, 

J J., concurred. 

PETERS, J., did not concur. 

STATE vs. JAMES BURROUGHS. 

Kennebec. Opinion August 3, 1881. 

Complaint for search and seizure. Practice. Evidence. 

It is not error to instruct the jury that the criminality of an offence, and the 
severity of its punishment may be considered by them with the facts and 
circumstances of the case as evidence bearing on the greater or less proba
bility of its commission. 

• 
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Bottles, glasses, &c. found in defendant's shop, are admissible as evidence in a 
trial upon a complaint for search and seizure, though procured by an illegal 
and unauthorized search. 

ON EXCEPTIONS from superior court, Kennebec ~ounty. 

The case is stated in the opinion. 

H. M. Heath, county attorney, for the State, cited: State v. 
Flynn, 36 N. H. 64; Decker v. Sornerset Ins. Go. 66 Maine, 
408. 

E. W. Whitehouse, for the defendant. 

The instruction complained of was erroneous. I do not under
stand that the law makes any _distinction whatever in the weight 
of testimony required under a search and seizure and any other 
crime. In all criminal prosecutions the same weight, degree and 
amount of testimony are required for fi conviction. 3 Greenl. Ev. 
29: 

APPLETON, C. J. This is a complaint for search and seizure, 
appealed from the municipal court ·of Augusta, and is brought 
here on exceptions to the rulings of the justice presiding at nis1'. 
prius. 

1. The judge in his charge, said to the jury, "You have a right 
to consider, however, in this case, the question whether it requires 
the same amount of proof, the same weight to fasten upon a man 
the crime of selling intoxicating liquors, or keeping them with 
intent to sell, in view of the penalty attached, as it would to 
fasten upon him a higher crime for which the penalty was much 
severer." 

Here is no rule of law given. The jury were told they were at 
liberty to consider the criminality of an offence, and the severity 
of its punishment as circumstances bearing upon the greater or 
lesser probability of its commission. It was left to them to de
termine the effect of those as of all other facts and circumstances 
in -proof bearing on the guilt or inno~ence of the respondent. 

2. Bottles, glasses, and measures identified as found in 
the defendant's shop, were received in evidence, to the 
introduction of which, the objection was made that their seizure 
was unauthorized by the warrant. They were or might be imple-
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ments used in unlawful traffic. They were admissible in evidence 
however obtained. Their evidentiary force was for the jury. 
They are nevertheless articles of evidence, even if procured by 
an unauthorized and illegal search. State v. Plunkett, 64 Maine, 
536; State v. Mc Glynn, 34 N. H. 422; State v. Flynn, 36 
N. H. 64; Com. v. Dana, 2 Met. 329. 

Excepti'ons overruled. 

\-VALTON, BARROWS, DANFORTH and PETERS, JJ., concurred. 

LIBBEY, J., did not concur. 

MARY E. MILLER vs. HENRY HATCH and another. 

Kennebec. Opinion August 3, 1881. 

Principal ancl snrety. Contract with principal. 

M, the holder of two notes upon which J;' & Co. were holden as principals, 
and H (as he claimed) as surety, executed, with other creditors of:F. & Co. 
and delivered to the principals the following contract: "\Ve, the under
signed, creditors of ·warren A. Farr & Co., of Boston, in the commonwealth 
of Massachusetts, in consideration of one dollar, and other good and 
sufficient considerations to us severally paid by said Warren A. Farr & Co., 
the receipt whereof is hereby acknowledged, do severally promise and agree 
with the said Warren A. Farr & Co., that we will receive in full satisfaction 
and discharge of our respective claims agai.nst them, the amount of sixty 
per cent. thereof in the following manner, namely: Twenty-five per cent. 
of said claims respectively, in thirty days from the elate thereof, and the 
remainder in sixty days from the same date of this instrument. Witness 
our hands and seals, hereby severally adopting the seal set opposite the first 
signature hereto as the seal of each of us respectively, this thirty-first day of 
December, A. D. 1872." 

Held, That this was an executory contract; that it gave the principals no delay; 
that it was no bar to an instantaneous suit by M upon the notes, and that 
until performed by J;'. & Co. M's c\ebt remained unaffected thereby, and H, 
if a surety, was not thereby discharged. 

ON A MOTION to set aside the verdict in superior court. 

The verdict was for plaintiff for $3554.23. 
At the trial Warren A. Farr, nominally one of the defendants, 

a brother of the plaintiff and a witness in her behalf, testified :--

VOL. LXXII. 31 
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'~That agreement with my creditors was put in writing. [Com
promise marked ~G.' shown witness.] Should say that was it. 
I was active myself in bringing this ab_out. The several parties 
whose signatures appear there, signed and delivered it to me. 
Should say that was the plaintiff's signature on the paper. She 
signed it and delivered it to me." Witness further stated that 
he took receipts from the parties to that agreement, so far as he 
settled with them, but took none from tho plaintiff, never paid 
her anything ~~by virtue of that agreement." 

Other material facts are stated in the opinion. 

G. T. Stevens, for the plaintiff, upon the question considered 
in the opinion, cited: Clifton v. Litchfield, 106 Mass. 34; 
Walker v. J}fcGulloc!t, 4 Maine, 421; McAllester v. Sprague, 
34 Maine, 296; Drinkwater v. Jordan, 46 Maine, 432. 

J. W. Spaulding, W. T. Haines and F. J. Buker, for 
Henry Hatch, one of the defendants, upon the question consid
ered in the opinion, contended that the compromise agreement in 
the case had the effect to discharge the defendant Hatch as a 
surety upon the notes in suit, citing : Perkins v. Lockwood, 
l 00 Mass. p. 250, and cases there cited. 

APPLETON, C. J. This is an action of assumpsit on two 
promissory notes, dated September 15, 1871, signed by Farr, 
Hatch and Co. The defendant, Henry Hatch, was a member of 
that firm at the time the notes were given. 

April 18, 1872, Hatch sold out his interest in the firm to 
Jerome L. Farr, for five thousand dollars. On August 3, 1872, 
notice was given in the papers of the dissolution of the firm of 
Farr, Hatch and Co. and that it was succeeded by the firm of 
Warren A. Farr and Co. which assumed the liabilities of the 
firm of Farr, Hatch and Co. 

In December, 1872, the firm of "\Varren A. Farr and Co. 
became insolvent. The defence rests on the ground that after 
the dissolution of the firm of Farr, Hatch and Co. they stood 
in the relation of sureties on the note, and they were discharged 
by reason of the plaintiff's signing with others an agreement under 
seal in these words : 
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,iwe, the undersigned, creditors of ,Varren A. Farr & Co. 
of Boston in the commonwealth of Massachusetts, in considera
tion of one dollar, and other good and sufficient considerations 
to us severally paid by said vV arren A. Farr, & Co., the 
receipt of which is hereby acknowledged, do severally promise 
and agree with the said Warren A. Farr & Co., that we 
receive in full satisfaction and discharge of our respective claims 
against them, the amount of sixty per cent. thereof in the follow
ing manner, namely: Twenty-five per cent. of said claims, 
respectively, in thirty days from the date hereof, and the remainder 
in sixty days from the same date of this instrument. 

'' .. Witness our hand~ and seals severally adopting the seal set 
opposite the first signature as the seal of each of us respectively, 
this thirty-first day of December, A. D. 1872. 

M.E. Miller. [Seal]." 

This was signed by over forty creditors of the firm. Nothing 
was paid the plaintiff under this contract. 

The jury found specially that the plaintiff had no knowledge 
of the assumption of the liabilities of the firm of Farr, Hatch 
and Company bJ"'that of vVarren A. Farr and Company. Much 
of the argument of the learned counsel for the defendant, is 
devoted to proving that this finding was erroneous. In the view 
we take of the case, it is immaterial whether she knew of such 
assumption or not, inasmuch as she has done nothing to inju
riously affect the rights of Farr, Hatch and Company. 

Conceding, for the purpose of argument, that after the disso
lution of the firm of Farr, Hatch and Company, the firm were 
to be regarded as sureties, the plaintiff, by her signature to the 
contract of December 31, 1872, has done nothing to discharge 
their liability. This was only an offer on condition. It was not 
accepted or performed by the firm to which it was made. The 
plaintiff gave no delay. She might have sued at any time. The 
contract was no present discharge of the plaintiff's rights. It 
was no bar to an instantaneous suit had she brought one. The 
agreement was purely executory. It was never executed. Noth
ing was ever paid. The only provision for a future discharge was 
upon the payment of the sum stipulated. Until that condition 
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should be performed, the plaintiff's debt remains unaffected by 
the executory agreement for a discharge. 

The authorities are in entire accord with this view of the case. 
In Clifton v. Litchfield, 106 Mass. 34, it was held that an exec
utory contract, by way of compromise to discharge a disputed, 
un1iquidated claim, by the giving of the debtor's promissory note, 
for a sum less than the amount actually due, was not a bar to a 
suit upon the original deinand, although the note has been ten
dered the creditor, if it has not been accepted. In Blake v. 
Blake, 110 Mass. 202, the agreement was under seal. ~~The 
agreement," observes .. WELLS, J. "to accept a part in satisfaction 
of the whole, so long as it remains executory, will not operate 
either as payment, satisfaction or discharge." In Cushing v. 
Wyman, 44 Maine, 121, the question here presented was fully 
examine<l and considered, and it was then held that an executory 
agreement constituted no bar to a suit. 

Upon some of the facts contested in the motion for a new trial, 
· there is conflicting evidence, but there is no such preponderance 
as would justify or require our interference. 

Motion over,uled. Judgrnent 
on the verdict. 

WALTON, BARROWS, DANFORTH, PETERS and LrnBEY, JJ., 
1: concurred. 

INHABITANTS of NORRIDGEWOCK, 

vs. 

Enw ARD SAWTELLE, Administrator. 

Somerset. Opinion August 3, 1881. 

·Poordebtor. Disinterested justice. R. S., c. 113, § 28. Recognizance. 

Upon a poor debtor's disclosure on an execution in favor of the inhabitants of 
a town, a justice who is an inhabitant of the town is not disinterested as 
required by R. S., c. 113, § 28. 

The disclosure of a judgment debtor, as a poor debtor, is not a performance 
of the conditions of a recognizance given upon an appeal and will not 
discharge the surety from the liability incurred by entering into such recog
nizance. 
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The law court to enter such judgment as the law and the facts 
require. 

This was an action of debt on a recognizance to prosecute an 
appeal from the decision of a trial justice in a civil action, 
entered into by the defendant's intestate, as surety for the debtor, 
Gould, in accordance with R. S., c. 83, § 18. 

The judgment of the appellate court was for the plaintiffs. 
Upon this judgment execution issued, and the debtor, Gould, 
was arrested on it and gave a six month's bond, provided by R. 
s., c. 113, § 24. 

The six months had expired before this action was commenced, 
w\thin the six months the debtor cited the plaintiff to attend to 
his disclosure according to c. 113, and the creditor not appearing 
to select a justice, the officer who arrested the debtor, selected 
as a justice an inhabitant of the plaintiff town. The justices 
heard the disclosure and administered the oath prescribed in§ 30. 

Walton and Walton, for the plaintiffs, upon the question 
considered in the opinion, cited: R. S., c. 83, § 18; Bates v. 
Tallnian, 35 Maine, 275. 

John H. Webster, for the defendant. 

By the common law the arrest of a debtor on execution, ,vhen 
connected with a release or discharge of the debtor by the credi
tor, amounted to plenary evidence of satisfaction of the debt ; 
.1..Willer v. JJiiller, 25 Maine, 110, and cases there cited. 

It is the same now with the exception of cases provided for by 
statutes, which being in contravention of the common law are 
to be construed strictly. The debtor Gould was arrested and 
gave a perfectly good statute bond. He undertook, it is true, 
to disclose, but one of the justices was one of the creditors, 
therefore incompetent to sit; R. S., c. 113, § 28. Had the 
creditor called on the bondsman or sued the bond before it was 
barred by statute, the whole execution would have been collected 
and tl1is defendant relieved, § 53. 
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The defendant's intestate was surety for Gould on his appeal, 
and as such, liable for the costs arising after the appeal, and 
after judgment the creditor had his election to collect the cost 
immediately of the surety, or pursue Gould with the execution 
until Gould's body should be freed from arrest, or the execu
tion discharged. He has pursued Gould till the execution is 
discharged. That discharges this defendant as effectually as if 
the creditor had taken a promissory note for the amount, and 
discharged the execution with his own hand ; Springer v. Tooth
aker, 43 Maine, 381; Gumniings v. Little, 45 Maine, 183; 

• Balcer v. Briggs, 8 Pick. 122. 

APPLETON, C. J. In a suit pending before a trial justice 
between the plaintiffs and one M. M. Gould, the latter appealed 
from the judgment rendered against him. The appellant with 
the defendant's intestate recognized to the plaintiff, ''with 
condition to prosecute the appeal with effect and pay ::ill costs 
arising after the appeal" in accordance with R. S., c. 83 9 § 18. 

Judgment having been 'rendered against Gould in the appellate 
court, execution issued thereon, Gould was arrested and gave a 
poor debtor's bond upon which he made or attempted to make a 
valid disclosure and on which he was discharged by the justices 
before whom the disclosure was had. 

If the disclosure was valid and before a competent tribunal, 
that would not constitute payment. It would not be a perform
ance of the condition of the recognizance. 

The justice chosen by the officer before whom the disclosure 
was had was an inhabitant of the plaintiff town. He was not 
disinterested, as by the statute R. S., c. 113, § 28 is required. 
He could not have acted as juryman between the parties, if 
objection had been taken to his action. Hawes v. Gustin, 2 
Allen, 403. 

The bond was given to procure a release from arrest. " Such 
bonds," observes SHEPLEY, C. J. in Bates v. Tallman, 35 Maine, 
27 5, '' are only collateral security for the debt; and the creditor 
may refuse to prosecute them or may discharge them without 
relinquishing his debt." The liability the defendant incurred by 
entering into the recognizance upon which this suit has been 
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brought, has not been discharged. The ~~ costs arising after the 
.appeal" have not been paid. 

Judgment for plaintftfs. 

WALTON, BARROWS, PETERS and LIBBEY, JJ., concurred. 

DANFORTH, J., did not sit. 

WESTON LEWIS and another 

'VS. 

FRE_DERICK LATNER and trustees. 

Cumberland. Opinion July 30, 1881. 

Insolr,entlaw. Stat. 1878, c. 74. R. S., c. 70. Trnstee process. 

The insolvent law repealed chapter 70, of the Revised Statutes. And a per
son summoned as trustee, who holds goods, effects aucl credits of the prin
cipal clefendant, by virtue of an assignment for the benefit of creditors, 
under R. S., c. 70, will be charged as trustee. 

ON RE:PORT. 

Assumpsit on account annexed for two hundred and eighty-one 
dollars and ninety-one cents. Ad (lmnnuni, six hundred dollars. 
Service was made on two of the trustees July 25, 1879, and on 
the third, August 21, 1879. 

June 3), 1879, the defendant made an assignment to one of 
the trustoes under R. S., c. 70, for the benefit of creditors, _and 
all the goods, effects and credits in the hands of either of the 
trustees, were held by virtue of that assignment. A portion of 
the creditors, about forty in number, became parties to the 
assignment. The plaintiffs were not parties. 

Strout and Holmes, for the plaintiffs. 

Walker and Gram, for the trustees. 

If c. 70, R. S.~ 1871, is repealed by c. 74, laws 1878, this 
assignment would still be good at common law, as previous to 
scrvice of the writ upon F. 0. Bailey and C. W. Allen, trustees, 
J1ly 25, 1879, creditors whose debts amounted in the aggregate 
to eleven hundred and seventy dollars and sixty-nine ce11ts, had 
l;ecome parties to the assignment, and subsequent, but prior to 
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the service upon E. B. Cram, the other trustee, August 21, 
1879, the entire amount of the debts due to creditors who had 
become parties thereto, was nineteen hundred and sixty-nine dol
lars and fifteen cents, a sum much larger than the entire amount 
then in the trustees' hands. Jewett v. Barnard, 6 Maine, 381; 
Copeland v. Weld, 8 Maine, 411; Fox v. Adams, 5 Maine, 
245; Canal Barile v. Cox, 6 Maine, 395. 

Assignment at common law is avoidable only at the suit of the 
assignee of the debtor in insolvency or bankruptcy, except there 
be proof of that which would constitute· fraud at common law. 
National Mechanics' and Tracle1·s' Bank v. Ea[Jle 8ugar Refinery 
and Trustee8, 109 l\fass. 38; 1¥ay v. Wannemaclwr, El Mass. 
202. 

It is for the plaintiff to prove his allegation, not for the trustee 
to disprove. Cardany v. New England Furniture Co. arid Trus
tee, 107 Mass. 116. 

The assignment if voidable is not void, and the possession of 
the goods and estate of the principal defendant by E. :B. Cram~ 
the assignee, would therefore he a rightful possession. Bailey 
and Allen, the other trustees, received possession of fae goods 
in question from Cram, the assignee holding under the assign
ment to him, and selling and accounting for the proceeds to him 
as assignee, and therefore would not be liable as trustees in a 
suit against the principal defendant, Latner. 8prague ,. 8tearn 
1Vavigation Co. 52 Maine, 592; Pettingill v. And,nscoggin 
Railroad Co. 51 Maine, 370. 

vV ALTON, J. The only question submitted to the law court in 
this case is whether the trustees are chargeable ; and the answer 
to this question depends upon whether the insolvent law of 18~8, 
repealed chapter 70 of the Revised Statutes of 1871; and tlis 
last question was answered in the affirmative in 8niith v. 8ullf
van, 71 Maine, 150. Consequently, the trustees must becharge<l. 
The amount will be determined and apportioned among tre 
several attaching creditors at nisi prius. 

Trustees charged. 

APPLETON, C. J., BARROWS, VmmN, LIBBEY and 8YMONDS 1 

JJ., concurred. 
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CHARLES H. GROVES, appellant, vs. FRANK KILGORE. 

Androscoggin. Opinion July 30, 1881. 

Insolvent law. Trade,·. Livery-stable keeper. Stat. 1878, c. 74, § 42. 

A. livery-stable keeper who buys hay and grain and sells, by keeping horses 
to bait and board, is a trader within the meaning of the insolvent law, Stat. 
1878, c. 74, § 42. 

ON EXCEPTIONS. 

An appeal from the court of insolvency. 
The appellee, Frank Kilgore, was duly adjudged an insolvent, 

and petitioned the court of insolvency for a discharge. The appel
la~ objected to his discharge for the following reason, among 
others: 

'' That said debtor being, since the law was passed under which 
said proceedings are pending, a trader, did not keep 
a cash book, and did not keep other proper books of account." 

The judge of the court of insolvency decreed the discharge, 
and this appeal was taken. 

At the trial, the jury found specially that "the appellee from 
May 14, 1878, to July 3, 1879, at Lewiston, in this county, 
bought hay and grain and sold it, by keeping horses to bait and to 
board at his stable, or at the stable hired by him." Thereupon the 
presiding justice ruled proforma, that as a matter of law, the 
appellee was not entitled to a discharge, and exceptions were 
alleged to that ruling. 

Ludden and Drew, for the appellant, cited: In re O'Bannan, 
2 N. B. R.; In re Odell & Odell, 17 N. B. R. 73; U. S. Rev. 
Sts. § 5110; In re Littlefield, 3 N. B. R. 57. 

L. H. Hutchznson and A. R. Savage, for the appellee. 

The appellee was not a trader. He was a truckman who occa
sionally let out horses for hire and sometimes baited horses at his 
stable. 

A trader is one who engages in commercial transactions, buy
ing and selling for the sake of gain. 

• 
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A livery-stable keeper may be a trader or he may not. It would 
depend upon the extent of his business and the manner of con
ducting it. If in addition to keeping horses to let for hire, or 
baiting or boarding horses, he should traffic in horses or keep a 
sale stable, he would be a ''trader;" if he simply kept horses to 
let for hire, we contend he would not be a ''trader." This case 
discloses that Kilgore kept one horse to let, and occasionally let 
two others. 

The legal significance of the word "trader," is that of one who 
exchanges for the purpose of gain. Trade is commerce ; traffic ; 
barter. The idea we have suggested is inseparable from the 
legitimate use of the term. If one so conducts business of any 
name as to be engaged in exchanges for profit, he is a trader ; 
otherwise not. See vV ebster's Dictionary, Trade ; Trader ; 
Bouvier's Law Dictionary, Trader. 

WALTON, J. The insolvent law of this State declares that~ 
debtor shall not be discharged, if, being a merchant or trader, be 
has not, since the passage of the act, kept a cash book, and other 
proper books of account. Act 1878, § 42. 

In this case, the debtor's discharge is objected to upon the 
ground that he has been a livery-stable keeper since the passage 
of the act, and that a livery-stable keeper is a trader within the 
meaning of the law, and that, being such trader, he did not keep 
a cash book. 

The debtor admits he did not keep a cash book, but he denies 
as matter of fact that he has been a livery-stable keeper, and he 
denies as matter of law that a livery-stable keeper is a trader. 

The parties have been permitted to have the question of fact 
determined by a jury, and the jury found that the debtor had been 
a livery-stable keeper, and bought hay and grain and sold it by 
keeping horses to bait and board at his stable. 

There is no motion to have the verdict set aside, and the only 
question for the law court is whether the presiding judge ruled 
correctly in holding that, a livery-stable keeper, who buys hay 
and grain and sells it by keeping horses to bait and board, is a 
trader within the meaning of the law. 
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We think the ruling was correct. It jg settled law in England 
that a livery-stable keeper is a trader. He is so classed in the 
English bankrupt act of 1869. And it is so held in this country. 
Re Odell, 17 Bankr. Reg. 73. It was there held that a livery
stable keeper,~who takes horses to board, cannot have a discharge, 
if he has not kept proper books of account. U. S. Dig. for 1878, 
p. 85, § 194. 

In a general sense any one who buys and sells is -a trader. 
But occasionally buying and selling will not necessarily make one 
a trader under bankrupt and insolvent laws. To make one such 
he must buy and sell as a business. Not necessarily as his only 
business. The same person may engage in many kinds of 
business. Nor is a large amount of buying and selling necessary 
to create a trader. There are small traders as well as large 
traders. To draw the line, however, between an occasional 
buyer and seller, and one who makes it a business to buy and 
sell, is not easy. It is mainly a question of intent ; and, like all 
questions of intention, each individual case must be determined 
by the circumstances attending it. 

To constitute a trader it is not necessary that he should sell 
the articles in the same condition as ·when he bought them. A 
butcher, who buys cattle and sells beef, a shoemaker who buys 
leather and sells shoes, a baker who buys his materials and sells 
bread, a brickmaker who buys his earth and sells bricks, a 
carriage maker who buys his materials and sells carriages, are 
held to be traders within the meaning of bankrupt and insolvent 
laws. The important fact is whether the seller is also a buyer, 
for it is usually the buying, and the buying on credit, and not 
the selling, that runs him into deht, and ultimately makes a bank
rupt of him. A livery-stable keeper is one who takes horses to 
bait and board ; and he usually keeps horses to let ; but the 

, reason why he is held to he a trader is not because he lets horses, 
not because he occasionally sells a horse when he is no longer :fit 
for his business, but because it is a part of his business to buy 
hay and grain and to sell it again in the form of feed for the 
horses of others. Baiting and hoarding the horses of others, 
and.receiving pay for so doing, is regarded as a selling of the 
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feed purchased, and in a form less changed than the articles sold 
by the baker, or the butcher, or the shoemaker, or the brick
maker; and the same reason exists why he should keep proper 
books of account. In this case, the jury not only found that 
the insolvent was the keeper of a livery stable, but they found 
separately and distinctly that he bought hay and grain and sold 
it by keeping horses to bait and board at his stable. We think 
there was no error on the part of the presiding judge in holding 
that, he was a trader; that the written objections to his discharge 
were sufficient in substance and in form ; and that his discharge 
was rightly refused. Abbott's Law Diet. Trade ; Trader; 
Tradesman, and eases cited. Bouvier's Law Diet. Trader, and 
cases cited. Hamlin's Insolvent Law of Maine, 58, and cases 
cited. 

Exceptions overruled. 

APPLETON, C. J., BARROWS, VIRGIN, LIBBEY and SYMONDS, 
JJ., concurred. 

INHABITANTS OF CAPE ELIZABETH 

vs. 

GEORGE H. LOMBARD. 

Cumberland. Opinion July 30, 1881. 

Insan~ person-support of, action for. Evidence. 

Any town which has been made chargeable, and has paid, for the commitment 
and support of an insane person at the insane hospital, may recover the 
amount paid of the insane person if able. In such an action, upon a hear
ing in damages, evidence of the ability of the defendant is inadmissible to 
reduce the amount to be recovered below the amount actually paid. If he is 
not able to pay the whole amount, he is not liable to pay any portion of it. 

ON EXCEPTIONS. 

Assumpsit to recover the amount paid by the town for the 
support, &c. of the defendant in the insane hospital. 

At a hearing upon the question of damages, the defendant 
offered evidence of the financial ability of the defendant to pay 
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the amount sued for. The presiding justice ruled as a matter 
of law that such question was not open to the defendant, and the 
defendant alleged exceptions. 

N. and H. B. Cleaves, for the plaintiffs. 

John J. Perry, for the defendant. 

WALTON, J. Any town, which has been made chargeable, and 
has paid, for the commitment and support of an insane person at 
the insane hospital, may recover the amount paid of the insane 
person, ~~ if able." Such is the language of the statute. R. S., 
c. 143, § 20. The question is whether, if he is not able to pay 
the whole, he can be required to pay a part of the expenses thus 
incurred, so that, upon a hearing in damages, evidence of his 
ability is admissible to reduce the amount to be recovered below 
the amount actually paid. "\Ve think not. A similar question 
was before the court in an action to· recover the expenses incurred 
in taking care of a person sick with the small pox, and the court 
held that if the person taken care of was not able to pay the 
whole amount, he was not liable to pay any portion of it. Orono 
v. Peavey, 66 Maine, 60. The two statutes, in this particular, 
are precisely alike, and must, we think, receive the same inter
pretation. The evidence offered was properly excluded. 

Exceptions overruled. 

APPLETON, C. J., BARROWS, VIRGIN, LIBBEY and SYMONDS, 
J J., concurred. 

STATE vs. TnwTHY W. FURBUSH. 

Franklin. Opinion July 30, 1881. 

Constitutional law. R. S., c. 44, unconstitutional. 

R. S., c. 44, violates the federal constitution by discriminating in favor of 
goods manufactured in this State, and against goods manfactured in other 
States, and is therefore unconstitutional and void. 

ON REPORT. 

·This is an indictment for violation of R. S., c. 44, § 1, by 
traveling from place to place, and peddling in the town of Free-
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man, goods; wares, and merchandise, not lawfully raised or 
manufactured in this State. The respondent pleaded not guilty, 
but admitted the selling of the goods in the manner alleged in the 
indictment. 

If the respondent can be legally convicted on the indictment 
and facts agreed, judgment is to be for the State. Otherwise, 
he is to be discharged from said indictment. 

R. S., c. 44, § 1, reads as follows: ''No person, except as 
·hereinafter provided, shall travel from town to town, or place to 
place in any town, on foot, or by any kind of land or water 
conveyance, carrying for sale, or offering for sale, any goods, 
wares or merchandise, whole or by sample, under a penalty of 
not less than fifty nor more than two hundred dollars, and the 
forfeiture of all property thus unlawfully carried ; but this provis
ion shall not apply to commission merchants and commercial 
brokers traveling from place to place in the city or town where 
they reside, and selling or offering to sell goods by sample or 
otherwise; nor to any citizen of this State selling any fish, fruit, 
provisions, farming utensils or other articles lawfully raised or 
manufactured in this State." 

I-Ienry B. Cleaves, attorney general, for the State. 

No question can arise under this indictment as to that clause of 
the constitution of the United States, which declares that '' the 
citizens of each State shall be entitled to all privileges and immu
nities of citizens in the several States." The respondent being 
a citizen of this State, and whatever discrimination there may 
be, if any, so far as exercising the calling of a peddler, is in his 
favor. 

The decisions of the Supreme Court of the United States 
indicate, that taxes imposed by a State, discriminating against 
commodities of other States, would be inconsistent with the 
provisions of the constitution of the United States and therefore 
unconstitutional. That the power vested in Congress by the 
constitution, to regulate commerce with foreign nations, and 
among the several States &c., prevents all interference on the part 
of the State relating to the regulation of inter-State commerce, 
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notwithstanding Congress has neglected to provide any regula
tion as to the same. 

The constitution of the United State'3 declares that no State 
shall without the consent of Congress lay any duties on imports 
or exports, or any duty on tonnage, &c. U. S. Constitution, 
article 1, § 10. 

Here is an express prohibition by the constitution ; but where 
the power is simply granted to Congress, with no prohibition, 
the authority is concurrent and may be exercised by the States 
until Congress legislates upon the subject. The grant to con
gress (U. S. Con. article 1, § 81,) to regulate commerce among 
the several States is not exclusive. 

'
1If the terms of the grant arc not exclusive and there is no 

express prohibition upon the States and no repugnancy or incon
sistency in its exercise by the States, the authbrity is concurrent." 
People ex. rel. Barlow v. Curtis, 50 N. Y. 326. 

The State has the power to regulate the manner of doing 
business. 

It has no authority to pass laws where there is an express 
prohibition by the constitution of the United States. '1 There 
are many powers conferred upon Congress, which until exercised 
by it are regarded as dormant, and may be exercised by the 
States within their limits, among which is the power to regulate 
commerce." Phelps v. Racey, App. 60 N. Y. 11. 

This view is sustained in the celebrated license cases. Thur
low et als. v. State of New Hampshire et als, 5 Howard (U. S.), 
513; see also Gibbons v. Ogden, 9 ·wheat. 1; Wilson v. 
Blackbird, C. M. Co. 2 Pet. 251; Houston v. Moore, 5 Wheat. 
1; Sturgis v. Crowinshield, 4 ·wheat. 196; Chfrae v. Chime, 
2 ·wheat. 269; Wilton v. 1.Wissouri, DI U. S. 275; Burbank v. 
McDujfee, 65 Maine, 135. 

H. L. rVhitcomb, for the defendant, cited: Constitution U. 
S. article 1, § 8, par. 3, and article 4, § 2; rVard v. lYiaryland, 
12 Wall. 418; Wilton v. Missouri, 91 U. S. 275. 

VVALTON, J. It is the opinion of the court that c. 44 of the 
revised statutes of this State, is unconstitutional. It allows 
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goods manufactured in this State to be peddled free, and exacts 
a license fee from those who peddle similar goods which are 
manufactured out of the State. Such a discrimination in favor 
of goods manufactured in this State, and against goods manu
factured in other States, violates the federal constitution. This 
precise question has been several times before the Supreme Court 
of the United States, and that court holds that such legislation is 
unconstitutional. Wilton v. Missouri, 91 U.S. (lOtto),275; 
Tiernan v. Rinker, 102, U. S. (12 Otto), 123; Webber v. 
Virginia, Reporter for June 15, 1881. 

vV e shall not repeat the reasoning by which this conclusion is 
sustained by the Supreme Court of the United States. It is 
sufficient to say that it is full, and we think, satisfactory. But 
whether satisfactory or not, it must be acquiesced in by the State 
courts, for the question arises under the federal constitution, and 
it is the duty of the Supreme Court of the United States to 
answer it, and their answer is conclusive upon the State courts. 
It is held by that court that such legislation is an interference 
with the power vested in congress to regulate commerce. 

Chapter 44 of the revised statutes being unconstitutional and 
void, the defendant, who is indicted for no other offense than 
a violation of it, must be discharged. 

Defendant dischm·ged. 

APPLETON, C. J., BARROWS, VIRGIN, LIBBEY and SYMONDS, 
J J., concurred. 

MARIA SIMPSON, and others, appellants from a decree of 
JUDGE OF PROBATE, 

vs. 

I. C. WELCOME, and another, executors. 

Lincoln. Opinion July 30, 1881. 

Will. Ttust. Chatity. "Religious." 

A testator inserted an item in his will in these words : "l hereby give, devise 
and bequeath in trust to I. C. Welcome, of Yarmouth, and Franklin L. 
Carney, of Newcastle, all that may remain both of my real and personal 
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estate, . . . and further direct the said Welcome and Carney to expend 
all that remain, . . . in the purchase and distribution of such religious 
books or reading as they shall deem best, and as fast as the funds shall come 
into their hands;" 

Helcl, That this legacy must be considered legally as intended for a public 
charity; that the trust is clear and the objects sufficiently certain and definite 
to be carried into effect, according to established principles of law and equity, 
governing donations to charitable uses. 

The word "religious," When used in a will made in this country, as descriptive 
of books and reading, means those books or reading, which tend to promote 
the religion taught by the Christian dispensation, unless the meaning is so 
limited by associate words or circumstances as to show that the testator 
had reference to some other mode of worship. 

ON REPORT. 

Appeal from a decree of judge of probate made to obtain a 
construction of the fourth item of the will of Ralph Harley, 
deceased, which is stated sufficiently in the opinion. 

It was ii agreed that the court shall have the power of deter
mining the construction of the will, and whether the funds in 
the hands of the respondents shall be disposed of as is provided 
in article four of the will, or whether the heirs at law are entitled 
to it." 

The following was the decree of the probate court : 

(Decree.) 

"Lincoln, ss. Probate court, :February term, A. D. 1880. 
Ordered and decreed: That the sum of eleven hundred and 
twenty-five and 1i~ dollars, balance due from the said I. C. 
1Velcome and F. L. Carney, as executors of the last will of 
Ralph Harley, the said deceased, as appears by above stntement 
of account by them made and allowed, be distributed to them as 
trustees under the provisions of said will. They giving bond in 
the sum of twenty-three hundred dollars, for the faithful discharge 
of the trusts named therein, and that they close their account as 
executors of the estate of said deceased, and charge themselves 
with said amount in a new account as said trustees. 

ALlVIORE KENNEDY, Judge." 

A. P. Gould, for the appellants. 

The gift of the remainder in this will is too vague, indefinite 
and uncertain to be sustained. 

VOL, LXXII. 32 
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It is not declared to whom nor where the distribution of the 
books is to be made, in what country or part of the world, to 
what race, nation or people. They are to be ''religious books." 
But it is not declared to what religion they shall relate. In the 
discretion or will of the trustees may mean pagan, mahomedan 
buddhistic or christian ; and if christian, roman or protestant. 

The gift is not for charitable uses. It is not declared to be a 
charity. The will does not indicate that the books are to be 
distributed among the poor. 

The stat. of charitable uses ( 43 Eliz. c. 4), does not embrace 
the objects of this gift. The devise is therefore not aided by it, 
and it must stand or fall as at common law, without the aid of 
that statute. 

Either there must be some words in a gift declaring it to be for 
a charitable purpose, or the purpose declared must in its very 
nature be a charity. 

The reported cases on this subj~ct are innumerable, and many 
of them hard to reconcile, but I am able to :find none which 
declare a gift in such words as those in this will to be for a 
charitable use. See Dole v. Lincoln, 31 Maine, 422; Brown 
v. Yeall, 7 Ves. Jr. 51; James v. Allen, 3 Merivale, 17; Ellis 
v. Selby, 7 Simons, 352; Willianis v. I1e1·shaw, 1 Keene, 232; 
1lforice v. Bis/top of Durham, 9 Ves. Jr. 399; 10 Ves. Jr. 
521; Redfield on vVills, Part 11, 778, 779, 780, 782; Attorney 
(1-eneral v. IIaberdasher's Co. 1 Mylne and Keene, 428; · 
Ormnauney v. Butcher, Turner and Russell, 260; Heiss v. 
1lfnrphy, 40 Wis. 276; Naslt v . .,.Morley, 5 Beav. 182; Redfield 
·wms, Part I, 697, et seq. 

" Religion" is defined by vVorcester '' as any system of faith 
and worship." It would be impossible for a court to decide to 
what religion or religious books this fund should be devoted 
without further indication in the will itself. 

Byron D. Verrill, for the executors, cited: Going v. E11wr11, 
16 Pick. 107; Drew v. Wakefield, 54 Maine, 291; Jackson v. 
Phillips, 14 Allen, 539; EveJ'ett v. Carr, 59 Maine, 325; 
Saltonstall v. Sanders, 11 Allen, 446 ; Attorney General v. 
Stepney, 10 Ves. 22. 
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DANFORTH, J. The question involved in this case is the con
struction of the fourth item in the will of the late Ralph Harley, 
or the validity of the gift contained therein. The item so far 
as material is as follows: iii hereby give, devise and bequeath in 
trust to I. C. ""Telcome, of Yarmouth, and Franklin L. Carney, 
of Newcastle, all that may remain both of my real and personal 
estate, . . and 'further direct the said Welcome and Carney 
to expend all that may remain . . in the purchase and distribu- • 
tion of such religious books or reading as they shall deem best, 
and as fast as the funds shall come into their hands." 

The objection made is that the direction as to the appropriation 
of the fund is too vague and indefinite to be sustained. 

The meaning of the testator is not obscure or open to doubt. 
That the fund is given in trust, that the whole of it is to he· 
expended in religious books or reading, that all the books or 
reading so purchased are to be distributed, and that the class of 
persons to whom distribution is to be made is limited only by the 
discretion of the trustees, are all so clearly within the meaning 
of the testator as expressed in his will, as not to admit of doubt. 
But it is claimed that vagueness and uncertainty attaches both to 
the character of the books to he distributed and the persons or 
class who are the beneficiaries under the gift. 

The word •i religious" is the only expression descriptive of the 
character of the books to be bought and distributed, and describes 
such as teach or inculcate religion. It is true that religion in its 
broadest sense may include all the different systems of faith and 
worship, which can be found in the world. In this sense it may 
be conceded that the trust is one which neither law nor equity 
would sustain. In the great varietj of religions prevailing, and 
so great the conflict between them, if all were to be included, the· 
intention of the testator could not he executed, if one, or more, 
his intention could not be ascertained. But happily we are not 
reduced to this dilemma. Words used in a, will, as in other 
instruments, are construed in connection with the words in whose 
company they are found, as well as in the light of the circumstances 
in, and under which, they are used. 

In this case the testator had his domicile, and made his will in 
a country where, though there is no religion established by law, 
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there is one general system which is universally recognized as 
embodying the true faith, and whatever difference there may 
be in the detail, as to belief 01' form of worship, a11 the 
different denominations are equally entitled to the protection of, 
and are equally recognized by the law. Under these circumstances 
when religious books or reading are spoken of, those which tend 
to promote the religion taught by the christian dispensation, 
·must be considered as referred to, unless the meaning is so limited 
by associate words or circumstances as to show that the speaker 
or writer had reference to some other mode of worship. There 
is no such limitation in this case. ·whether this testator, or his 
trustees were or are believers in any form of religion which may, 
ex cathedra, be pronounced superstitious, or erroneous, does not 
appear. Nor can we assume such to be the fact from the absence 
of any evidence upon that point. The inference is the other way 

. and we must conclude that the meaning to be attached to the 
word ii religious" as used in the will, is the sl.u;ne as that which is 
usually given to it in the community under like circumstances. 
If susceptible of two or more meanings, the better, that which 
is more consonant with the policy of the law and productive of 
the welfare of society, is to be taken rather than the other. 

It is true that no beneficiaries are specifically named. If this 
is a public charity it is not necessary that any should be. The 
persons to be reached arc left to the discretion of the trustees, 

, and are otherwise unlimited in numbers or class. The object to 
be accomplished may be considered the general welfare of the 

, community, or, if circumstances permit even that of mankind. In 
either view it may be sustained, as in the case of the gift for the 
Smithsonian Institution, at ,v-ashington "for the increase of 
knowledge among men," approved by the courts of England, and 
in Whicker v. I-Iimie, 14 Beavan, 509; S. C. 7 H. L. C. 124, in 
which the trustees were to apply the fund given in iitheir absolute 
and uncontrolled discretion, for the benefit and advancement, and 
propogation of education and learning in every part of the world, 
so far as circumstances will permit." This case is in the principles 
involved, similar to and decisive of the one at bar. It is not 
material that the names or number of persons to be benefitted 
should be given if the purpose to be accomplished is made certain. 
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The very idea of a public charity is that the benefit is to be 
generally bestowed. Going v. Ernery, 16 Pick. 107. 

That this legacy must be considered legally as intended for a 
public charity would seem to be well settled by the authorities 
in England and in this country. True it is not so named in the 
will, nor does it come within the terms of the stat. 43 Eliz. c. 4, 
which is descriptive of public charities, and has been adopted as 
part of the common law here. Going v. Eniery, supra. It is 
sufficient if the terms used bring it within the description of a 
charity, and within the spirit of the statute referred to. 2 Story 
Eq. Jur. § § 1155-1164. Lord CAJ\IDEN in Jones v. Williams, 
Amb. 651, defines a charity as ~~ a gift to a general pub lie use, 
which extends to the poor as well as the rich." After a full 
review of the authorities, GRAY, J. in Jackson v. Phillips, 14 
Allen, 556, defines a charity, in the legal sense, ~~as a gift, to be 
applied consistently with existing laws, for the benefit of an 
indefinite number of persons, either by bringing their minds or 
hearts under the influence of education or religion," &c. These 
definitions so far as we have been able to ascertain, are fully 
sustained by the cases, and fully cover the legacy in this case. 
See also, 2 Redfield on Wills, § 71, and cases cited; Drew v. 
Wake.field, 54 Maine, 291; Everett v. Carr, 59 Maine, 325; 
Bartlet v. King, 12 Mass. 537. 

In view of these authorities we may well adopt the language 
of SHAW, C. J. in Going v. Eniery, lG Pick. on page 119, as 
particularly applicable to this case. ii The donees are particularly 
designated, the trust is clear, the general objects sufficiently 
indicated to bind the consciences of the trustees, and to render 
them liable in equity to account for the execution of this trust, 

, by a suit to be instituted in tho name of tho attorney general, 
representing the public; and that those objects are sufficiently 
certain and definite, to be carried into effect, according to the 
established principles of law and equity, governing donations to 

. charitable uses." 
Decree of probate court affinned. 

APPLETON, C. J.' vV ALTON, BARROWS, VIRGIN and SYMONDS, 
JJ., concurred. 
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MELVIN A. ALLEN vs. vVrLLIAM G. MORSE and another. 

Oxford. Opinion July 30, 1881. 

Stat. 1874, c. 234. Tax deed.-

A tax deed which shows on its face that the sale was illegal, is not sufficient 
for the purposes mentioned in stat. 1874, c. 234. 

A tax deed which purports to convey the whole of the real estate while the 
recitals show that it was necessary to sell a part only, would convey no title 
to the purchaser. 

To sell a separate and distinct portion of a farm to pay the taxes assessed 
upon the whole of it, would be illegal. The only legal course is to sell the 
whole, or, when possible, an undivided fraction of the whole. 

ON EXCEPTIONS. 

"\,V rit of entry to recover possession of a lot of land in Buck
field, to which the plaintiff claimed title by virtue of the follow
ing deed from the collector of taxes : 

(Deed.) 

~~ State of Maine. To all people to whom these presents shall 
come. I, Nathaniel T. Shaw, collector of taxes for the town of 
Buckfield, in the county of Oxford and State of Maine, for the 
year one thousand eight hundred and seventy-three, legally chos~n 
nnd sworn, send greeting : 

""\Vhereas, the assessors of the town of Buckfield for the year 
aforesaid, legally chosen and sworn, have, agreeably to law, 
assessed the real estate hereinafter described in the sum of thirty
nine dollars and thirty-eight cents, taxed to Levi Turner, as 
resident propdetor of land in said Buckfield, which in their list , 
of assessment they have committed to me, collector of said town, 
to collect, and whereas no person has appeared to discharge said 
tax, although I have advertised the same by posting notices of 
the non-payment of said tax for the term of nine months from 
the date of said assessment and of my intention to sell so much 
of said real estate as would be necessary to discharge said tax 
and all intervening charges, at three public places in said town 
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where warrants for town meetings are required to be posted, six 
weeks before the day of sale ; and at least ten days before the 
sale, I delivered to the owner a written notice signed by me, 
stating the time and place of sale and the amount of tax due. 

'Therefore, know ye, that I, Nathaniel T~ Shaw, collector of 
taxes as aforesaid, in consideration of the sum of forty-two dol
lars and eighty-eight cents, to me paid by Melville A. Allen, of 
Buckfield, in the county of Oxford, and State of Maine, have 
granted, bargained, and sold, and do hereby grant, bargain, sell, 
and convey to the said Melville A. Allen, his heirs and assigns 
forever, the following described real estate situated in said town 
of Buckfield, viz : A pasture lot, a part of Thayer lot so called, 
being a part of said Turner's homestead farm, and bounded as 
follows : North, by county road leading from North Buckfield to 
Paris Hill, and by Joseph Damon's land; east, by Sylvester 
Damon's land; south, by M. J. Damon and C. Woodbury's land ; 
and west, by C. Thayer's land, containing twenty acres, more or 
less. • "The same having been struck off to the said Melville A. Allen, 
he being the highest bidder therefor, and it being necessary to 
sell a part of the real estate so ass£ssed and advertised, at a pub
lic auction, legally notified and holden at the post office in Buck
field village in said Buckfield, on the thirty-first day of May, 
1875. 

"To have and to hold the same to the said Melville A. Allen, 
his heirs and assigns, to his and their only proper use and behoof 
forever; subject however, to .the right of redemption of the 
owner thereof, or his heirs and assigns, at any time within the 
time specified by law. 

"And I do covenant with the said Melville A. Allen, his heirs 
and assigns, that I gave notice of the intended sale of the said 
real estate according to law, and that in all respects in the premi
ses, I have observed the directions of the law, whereby I have 
good right and full power to sell and convey the premises to the 
said Melvil1e A. Allen, to hold as aforesaid. 
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"In witness whereof, I have hereunto set my hand and seal, in 
my capacity as collector aforesaid, this second day of June, 
Anno Domini eighteen hundred and seventy-five. 

Nathaniel T. Shaw, Collector." [Seal. J 
Duly executed, acknowledged and recorded. 

At the trial, the presiding justice ruled proforma that the 
deed was not sufficient to make out a case for the plaintiff, and 
as the plaintiff proceeded no further, a nonsuit was ordered. 

0. H. Hersey and George D. Bisbee, for the plaintiff. 

The plaintiff ~i produced in evidence the collector's deed duly 
executed and recorded," and was ~~ entitled to judgment in his 
favor," no other evidence being introduced on either side. Stat. 
1874, c. 234; Stat. 1878, c. 35. 

Black; and I-Iolt, for the defendants, cited: Ii':eene v. Iloughton, 
19 Maine, 368; Lovejoy v. Lunt, 48 Maine, 377; French v. 
Patterson, 61 Maine, 203; G1·eene v. Lunt, 58 Maine, 532; 
Nason v. Ricker, 63 Maine, 381; Phillips v. Sllerman, 61 
Maine, 551. 

·WALTON, J. The statute of-1874, c. 234, declared that in the 
trial of any action involving the validity of a sale of real estate 
for the non-payment of taxes, it should be sufficient for the party 
claiming under it, in the first instance, to produce in evidence 
the collector's deed, duly executed and recorded, and then he 
should be entitled to judgment in his favor, unless the party con
testing such sale should prove to the court that he, or the person 
under whom he claims, had paid or tendered the amount of all 
such taxes and the legal charges and interest thereon, and then 
he might be permitted to prosecute or defend, etc. The question 
is whether a deed which shows upon its face that the sale was 
illegal is sufficient for the purposes mentioned in the statute. 

"'Ve think it is not. It could never have been the intention of 
the legislature to ma)rn a deed, ,vhich, upon its very face, shows. 
the sale to have been illegal, evidence of title for any purpose. 
Sueh a deed does not prove, it disproves, the demandant's title, 
and shows that he is not entitled to prevail. It cannot be nee-
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essary for the adverse party to produce evidence to defeat the 
demandant's title, when, by his own showing, he has no title. 
Such was the decision in Orono v. Veazie, 57 Maine, 517, and 
the statute then in force differed from the statute of 187 4 only in 
the amount of documentary evidence required to make out a 
prinia f acie case of title and cast the burden of paying the taxes 
upon the party contesting it. 

The objection made to the deed on which the plaintiff in this 
case relies is that, it purports to convey the whole of the real 
estate taxed, while its recitals show that it was necessary to sell 
a part only. We think the objection is well taken. The deed 
does purport to convey the whole of the real estate on which the 
tax was assessed, while the collector has very carefully stated 
that it was necessary' to sell a part only. Such a sale would be 
illegal, and would convey no title to the purchaser. And the 
error cannot be regarded as a niere inadvertence, for the words 
'' in part" are interlined in ink in a printed blank, and the words 
"the whole," which were printed in the blank, are erased; and 
the words "no person offering to pay the taxes and legal charges 
for a fractional part of said real estate," which were printed in 
the blank, and were intended to show a necessity and justifica
tion for selling the whole, are also erased. It is clear, therefore, 
that it was not necessary to sell the whole, while the deed does 
in fact convey the whole. 

It may be, as suggested by the defendants' counsel, that the 
tax was assessed upon the whole farm, and that the collector 
undertook to sell only that portion of the farm which composed 
the pasture, thinking he had a right so to do. Such is not the 
meaning of the language used in the deed. But suppose this 
explanation to be true, and that the language used in the deed 
would bear this interpretation, it docs not relieve the sale of its 
illegality. To sell a separate and distinct portion of a farm to 
pay the taxes assessed upon the whole of it, would be as illegal 
as to sell the whole when it is only necessniy to sell a part. The 
only legal course is to sell an undivided fraction of the whole ; 
as, for instance, one fourth, one third, one half, or three-tenths, 
four-tenths, seven-tenths, etc. That is what is meant by the 
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statute which authorizes the collector to sell "so much of such 
real estate, or interest, as is necessary to pay the tax,"/etc. 

The collector's deed on which the plaintiff relied, not showing 
a sale prima facie legal, but a sale prima facie illegal, we 
think a nonsuit was properly ordered. 

Exceptions ovm·ruled. 

APPLETON, C. J., BARROWS, VmGIN, LIBBEY and SYMONDS, 
JJ., concurred. 

JonN LINSCOTT vs. NoAH WEEKS and others. 

York. Opinion July 30, 1881. 

Mortgagor and mortgagee. 

Knowledge of the mortgagee of a sale by the mortgagor of a building, situated 
on the mortgaged premises, without the consent of the mortgagee, will not 
impair his title to the property thus sold. 

The mortgagee in possession or his assignee has sufficient title to maintain 
trespass against the mortgagor, there having been no redemption of the 
mortgage. 

ON REPORT. 

Trespass. The writ was dated October 23, 1877. The action 
was referred by rule of court. In addition to the facts stated in 
the report it wn,s admitted that the plaintiff at the time he took 
his deed to lot C, referred to in the report, had knowledge of 
the sale of the barn, the title to which is in controversy. 

(Referee's report of facts.) 

"York, ss. Pursuant to the foregoing rule, I, the referee therein 
named, have notified, met and fully heard the parties, and 
maturely considered their several allegations, and the evidence 
produced to support the same, am of opinion, and do report 
accordingly, that on the twenty-second day of October, 1877, 
the defendants, without the permission of the plaintiff went upon 
the premises described in the writ with their team, and took up 
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and carried away a portion of the floor of a barn standing 
thereon. 

A B C 

BARN 

D 

"November 27, 1869, Samuel Pendexter conveyed by warranty 
deed to Timothy A. Pendexter, certain land represented in 
above plan by the three lots A, B and C, and Timothy A. 
Pendexter at the same time mortgaged back the same to Samuel 
Pendexter to secure notes given for the purchase money. 

''December 2.0, 1869, Timothy A. Pendexter sold the barn in 
controversy, standing on lot C, verbally to Noah Weeks ( one of 
the defendants) and Nathaniel Pendexter, who subsequently sold 
his interest in the barn to Andrew J. Pendexter, another of the 
defendants. The defendant, David Weeks, acted as servant of 
the two other defendants. Timothy A. Pendexter received one 
hundred dollars for the barn. The barn still stands on lot C, as 
it then stood, upon a wall, and having a cellar. December 27, 
1869, Timothy A. Pendexter conveyed to Levi Pendexter by 
warranty deed, lot A, for one thousand dollars, and on same day 
Samuel Pendexter, the mortgagee, conveyed by quitclaim deed 
his interest in the same to said Levi Pendexter. 

''March 2, 1870, Timothy A. Pendexter, conveyed by warranty 
deed, consideration being five hundred dollars, to John Linscott, 
the plaintiff, the lot marked C, without mentioning the mortgage 
but ·reserving the new barn on said premises. Lot C, being the 
premises described in the writ. At the time Linscott took this 
deed he had actual notice of the sale of the barn. 

"January 11, 1871, Timothy A. Pendexter conveyed by 
warranty deed to Joseph W. Pendexter and another, lot marked 

• 
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B, without mentioning the mortgage, but Pendexter and the 
other had knowledge at that time that the barn had been pre
viously sold. 

"November 9th, 1876, Samuel Pendexter assigned in writing 
to John Linscott, the plaintiff, the mortgage from Timothy A. 
Pendexter for $267.50 the amount then due on the mortgage 
note. 

"It is agreed by the parties that lot B is worth the amount now 
due on the mortgage. 

''The plaintiff, John Linscott, has been in possession of lot C, 
since the date of his deed from Timothy A. Pendexter, March 2, 
1870. Linscott and Samuel Pendexter had actual knowledge of 
all conveyances herein named at time of assignment of mortgages. 

'' If, upon the foregoing statement, the plaintiff is entitled to 
recover, then he is entitled to judgment for twenty dollars damage 
which is the amount of damage done said barn ; cost of reference 
taxed at ninety-nine cents and costs of court, to be taxed by the 
court. 

"If the plaintiff is not entitled to recover as above, then judg
ment is to be entered for the defendants for cost of reference 
taxed at seven dollars and sixty-one cents, and cost of court to 
be taxed by the court. 

H. FAIRFIELD." 

Ayer and Clifford, for the plaintiff. 

L. S. Moore, for the defendants. 

WALTON, J. ·we think it is clear that upon the facts reported 
by the referee, and agreed upon by the parties, the plaintHf is 
entitled to judgment. As assignee of the mortgage from Timothy 
A. Pendexter to Samuel Pendexter, his title to the barn in con
troversy is superior to that of the defendants, who claim title to 
it by a subsequent purchase from the mortgagor. The mortgagor 
could give no title which would impair that of his mortgagee. 
So far as appears, the mortgagee had done nothing to impair his 
title. The case finds that he knew of the sale of the barn by the 
mortgagor, but it does not appear that he assented to the sale. 
Knowledge, without cons~nt, would not impair his title. Having, 
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so far as appears, a good title himself, no reason is perceived 
why he could not convey a good title to whomsoever he pleased 
-to the plaintiff as well as to any one else. There are no facts 
reported which would operate as an estoppel upon the plaintiff 
thus to obtain and assert a title to the barn. True, he accepted 
a deed from the mortgagor in which the barn was reserved. But 
that would not prevent him from afterward obtaining a title to it 
from another and an independent source. Allowing the mortgagor 
to reserve it would not expressly or impliedly amount to a 

covenant on the part of the plaintiff that he would never become . 
the owner of it. Nor do we think it would estop him from 
becoming the owner of it by purchase of the mortgagee's title. 
Nor are there any facts reported to justify the conclusion that 
the plaintiff was under an obligation to pay the mortgage debt, so 
that his purchase of the mortgage would operate as a discharge of 
it. The plaintiff's title is, of course, a conditional one. It is a 
mortgagee's title, which he has obtained by a purchase of the 
mortgage, and by taking an assignment of it to himself. But 
that is a title superior to that of the defendants, and is sufficient 
to maintain the action, there having been no redemption of the 
mortgage. 

Judgment for plaintflf for twenty 
dollars dcmia,qes, and costs, as 
awarded by the referee. 

APPLETON, C. J., BARROWS, VIRGIN, LIBBEY and SYMONDS, 

JJ., concurred. 

INHABITANTS oF vVEsT GARDINER, 

vs. 

INHABITANTS OF MANCHESTER. 

Kennebec. Opinion August 3, 1881. 

Pauper. Minor, when e1nancipated. 

A child at eight years of age, having no mother, commenced living with H 
and wife; for four years her father paid something towards her board and 
furnished a portion of her clothing, when with her consent and her father's 
consent H and wife proposed to adopt her; from that time until she was 

• 



510 WEST GARDINER V. MANCHESTER. 

twenty-one she lived in H's family, assumed his name, was fed, clothed and sent 
to school ( one term at an academy) by him, and treated by Hand his wife as 
their own child; her father never resumed his parental duties and obligations 
nor asserted his parental rights and authority. Held, that the child was 
emancipated from the father notwithstanding that H and wife had failed to 
adopt her by proper proceedings in probate court as they had promis~d to 
do. 

Complete emancipation may take place although a statutory adoption is never 
begun or thought of. 

ON REPORT. 

Assumpsit for pauper supplies furnished one Eliza A. Gray, 
an alleged pauper of the defendant town from June 8, 1877, to 
January 11, 1878. vVrit dated January 12, 1878. Plea, 
general issue. 

It was agreed that if the plaintiffs were entitled to recover, 
judgment might be entered for seventy-one dollars and interest 
from the date of the writ. 

The facts are stated in the opinion. 

W. S. Choate, for the plaintiffs, cited: Lowell v. Newport, 
66 Maine, 78 ; TVells v. I~ennebunk, 8 Maine, 200; Portland v. 
New Gloucester, lG Maine, 427. 

Loring Far1· and Q. O. Vose, for the defendants. 

So long as the father had the right in law, whether enjoying 
the right or not, to the custody, control and service of his 

• daughter she was not emancipated. '' A minor bound to service 
by the overseers until he becomes of age is not emancipated. 
Poverty even culminating in absolute pauperism of the parents 
and resulting in hinding out to service ofthe child by the select
men until he is twenty-one years of age does not affect it." 
Lowell v. Newp01·t, 66 Maine, 89; Monroe v. Jackson, 55 
Maine. 59. Enrnncipation is ordinarily matter of contract or 
agreement. ,¥"hen the parents arc living there must be consent 
proved on their part, or acts from which such consent may be 
inferred to constitute emancipation. Oldtown v. Palrnouth, 40 
Maine, 108. 

The only consent in this case was the following : "I, the under
signed, father of Eliza A. Gray, consent to her being adopted as 
the child of Cyrus Howard and Elmira, his wife. John Gray." 
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This was not a contract. It was his consent to the adoption 
which was never perfected. He said they could have the child, 
but they must take her with the burden and responsilJility of 
parentage. He would relinquish the rights of a father, when he 
was absolved from the duties of a father; and they could have 
one which was valuable, when they assumed,the other which was 
burdensome. 

The party who makes the offer has a right to say, non liaec 
in fmdera veni and decline any other terms than those offered. 
Until so accepted the offer may be rescinded. Smith's Contracts, 
5 ed. 152; White v. Henry, 24 Maine, 531; Pars. Contr. 477; 
Benj. Sales, § 39. 

Nor has there been any waiver of parental rights from which 
emancipation can follow as in Wells v. Ii:"ennebunk, 8 Maine, 
200, and Portland v. New Gloucester, 16 Maine, 427. Every 
act or declaration of Gray from which such a waiver might other
wise be inferred, is explained and neutralized by the paper in 

· which he gave his consent to the adoption. In that paper there 
were certain conditions to be complied ·with before his parental 
rights would be divested. vV ere those conditions ever waived? 

ii A waiver of a stipulation in an agreement must, to be effect
ual, be made intentionally, and with knowledge of the circum
stances. Where a written agreement exists, and one of the 
parties sets up an arrangement of a different nature, alleging 
conduct on the other side amounting to a substitution of this 
arrangement for the written agreement, he must clearly show, not 
merely his own understanding but that the other party had the 
same understanding." Addison on Contracts, § 359. 

,v ALTON, J. The question is whether Eliza A. Gray, an 
insane pauper, was emancipated during her minority, so that she 
took and retained the settlement which her father then had in 
the defendant town (Manchester), or whether, not being eman
cipated, she followed and took a new settlement which he after
ward acquired in :µartland. The evidence satisfies us that she 
was emancipated. Her mother died when she was about two 
years old. When she was eight years old she commenced living 
with Mr. and Mrs. Cyrus Howard. She remained with them 
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four years, her father during that time paying something towards 
her board and furnishing her with a portion of her clothing. 
He then proposed to take her away, when Mr. Howard (he and 
his wife having no children of their own) proposed to adopt her. 
Her father consented. She consented. Mrs. Howard, though 
at first a little reluctant, consented. From that time forward, 
and until she was twenty-one years of age, she remained a mem
ber of Mr. Hmvard.'s family. Sh~ assumed the family name, 
and was afterward known as Eliza A. Howard. Mr. Hmvard 
fed her, clothed her, sent her to school-one term at an academy 
-and paid her bills. Mr. and Mrs. Howard both testify that she 
was treated in all respects precisely as if she had been their own 
child. Her father was relieved from all his parental duties and 
obligations, and voluntarily relinquished all his parental rights and 
authority ; and he never afterward resumed the former or asserted 
the latter. That here was a clear case of emancipation would not, 
probably, be denied by the defendants, but for the fact that at 
the time this arrangement was entered into, it was understood 
that the adoption of Eliza by Mr. and Mrs. Howard should be 
followed by such proceedings in the probate court as would make 
it legally binding upon the parties, and that such proceedings, 
although commenced, were never completed. But we think this 
fact does not defeat the emancipation. Emancipation is one 
thing, adoption is another. A father may emancipate a child, 
although another does not adopt it. Complete emancipation may 
take place, although a statutory adoption is never begun or 
thought of. If the non-completion of the proceedings in the 
probate court gave the father, morally .as well as legally, the 
right to reclaim his child, it does not appear that he ever exer
cised, or claimed to exercise, the right ; or that he ever resumed 
any of his parental duties or obligations. ,v e think the alleged 
emancipation is clearly established. Lowell v. Newport, 66 
Maine, 78. 

Judgment fo1· plaintiffs. 

APPLETON, C. J., BARROWS, DANFORTH, VIRGIN and SYMONDS, 
JJ., concurred. 

LIBBEY, J., having once been of counsel for the plaintiffs did 
not sit. 
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CARLOS HAMMOND vs. WILLIAM M. REYNOLDS AND WIFE. 

Kennebec. Opinion August 3, 1881. 

R. S., '.). 81, § § 57, 58. Mortgage. Attachm,ent. 

One who has paid to the person entitled thereto the amount due upon a mort
gage of real estate, (claiming to have attached the right to redeem,) and 
received the release of the mortgagee's interest therein, as provided by R. 
S., c. 81, § § 57, 58, may maintain a writ of entry for possession against the 
owner of the equity of redemption. 

Such an action may be mahitained under the circumstances stated, even though 
the attachment was not valid. 

ON EXCEPTIONS. 

This was a writ of entry for possession of certain real estate 
in Sidney. The writ was dated June 28, 1878. 

At the trial, the plainWf introduced a mortgage of demanded 
premises from T. Everett Reynolds to Eunice C. Bean, dated 
September 20, 1869, and duly recorded; an assignment of same 
from Bean to Guild dated April 15, 1875, and duly recorded; a 
release of same from Guild to plaintiff, dated September 28, 
187 5, duly recorded. Also notice of foreclosure of same by 
Bean, October 3, 1872, duly recorded; the writ, .limnnwnd v. 
TVilliam M. and Tlwrnas Reynolds, dated June 4, 187 4, and 
officer's attachment of real estate of same date; the note declared 
on, judgment in same suit, and executjon issued thereon, and 
officer's return on said execution, dated July 15, 1876; and deed 
of equity of William M. Reynolds from officer of same date to 
plaintiff, duly recorded. 

It was admitted that the equity of T. Everett Reynolds in the 
demanded premises was attached at the suit of plaintiff in a 
former action; that the equity was sold upon the execution 
recovered by plaintiff to one Andrew Trask, and by him con
veyed to the female defendant, April 14, 187 4, by deeds duly 
recorded. 

It was also admitted that the conveyance from Trask to the 
female defendant was subsequent to the date of the note upon 

VOL. LXXII. 33 
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which judgment was rendered against William M. Reynolds, and 
that ( for the purpose of this trial only) it was either directly or 
indirectly paid for from the property of William M. Reynolds, 
the husband of the female defendant. 

The defendants introduced deed from Thomas Reynolds to 
Thomas E. Reynolds, [T. Everett Reynolds] dated April 23, 
1867, of the demanded premises, duly acknowledged, and 
recorded August 29, 1863. 

The case was referred to the presiding justice with right to 
except. 

The court ruled that plaintiff should recover judgment '' for 
possession of the demanded premises, subject to the rights of 
Thomas Reynolds and the defendants, while his servants, to 
occupy the buildings thereon." 

And the defendants alleged exceptions. 

Potter and Andrews, for the plaintiff, cited : 4 Kent, Com. 
109; 2 Bouvier's Law Diet. 17 5; 2 Wash. R. P. 180; Savage 
v. Hall, 12 Gray, 363; JJfallory v. Hitchcoclc, 29 Conn. 135; 
Simonton v. Gn(,y, 34 Maine, 50; 1 Hilliard, R. P. 125. 

G. C. Vose, for the defendants. 

The legal title was never in the debtor, William M. Reynolds. 
The only ground upon which the plaintiffs claimed to recover was 
that the conveyance from Trask was paid for from the funds of 
said William M. Reynolds. If so the wife would hold the title 
in trust for her husband, but the legal title never having been in 
him, a writ of entry cannot be maintained. 

It is a well established principle that an equitable estate will 
not sustain a writ of entry. Omne v. Crane, 4 Gray, 323; 
Chapin v. U. Society, 8 Gray, 580. 

If the plaintiff seeks to hold it in the bands of the wife, as 
having been paid for out of the husband's property, he must 
pursue his remedy in equity. Low v. Marco, 53 Maine, 45; 
Webster v. Folsom, 58 Maine, 232; Sampson v. Alexander, 
66 Maine, 182. 

It is only when the legal title has once been in the husband 
and has been conveyed by him in fraud of creditors, that a levy 
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will avail to give a creditor such a seizin as will enable him to 
maintain a writ of entry against the wife. Webster v. Folsom, 
58 Maine, 232. 

The release so required to be given hy·statute is for the purpose 
of preventing the plaintiff's attachment from being lost, it was 
never intended to operate as a mode of obtaining title to real 
estate. 

The release was, we submit, improperly obtained; and if so, 
certainly cannot be used by plaintiff as the basis of an action. 

It was obtained upon the representation ( as recited in the 
release) that the equity of vVilliam M. Reynolds, was attached, 
when as we have seen, the equity was in his vvife. 

The very statute under which this proceeding was had clearly 
indicates that it is to be used. only when the legal estate is in the· 
debtor, for it provides that upon tender of the amount due on 
the mortgage, the title and interest of the mortgage shall vest in 
the plaintiff, subject to the defendant's rjght to redeem. In this. 
case, the defendant had no right to redeem, and Mrs. Reynolds, 
in whom was the legal title, had under this statute no right to· 
do so. 

And again, § 58 provides that the plaintiff shall thereupon 
hold such title in trust for the defendant, and subject to his right 
of redemption, without power of alienation, &c. 

WALTON, J. It is provided in the Revised Statutes, c. 81, § § 
57-58, that when a right to redeem real estate under mortgage is 
attached, the plaintiff in the suit may pay or tender to the person 
entitl~d thereto, the amount required to discharge the mortgage,. 
and that thereby the title and interest of such person shall vest 
in the plaintiff, and that such person shall release his interest in 
the premises; and if he refuses, may he compelled to do so by 
bill in equity. The plaintiff, claiming that he had made such an 
attachment of the equity, paid to an assignee of the mortgage 
the amount due upon it, four hundred and thirteen dollars and 
fifty cents, and obtained the release provided for in the statute. 
The plaintiff now brings this action ( a -writ of entry) to recover 
possession of the premises; and the question is whether his title, 
thus obtained from the assignee of the mortgage, is sufficient to 
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maintain the suit against the defendants (husband and wife), the 
latter claiming to be the owner of the equity of redemption. 
We think it is. The presiding judge, to whom the case was 
submitted upon an agreed statement of facts, so ruled. We 
think the ruling was correct. It may be true, as the defendants 
contend, that the equity was not legally attached, and that the 
assignee of the mortgage could not have been compelled to 
release his interest to the plaintiff; but he did do so, and accepted 
the plaintiff's money, and still retains it ; and, so far as appears 
is content to allow the release to remain unrescinded ; and we 
think it is not competent for the defendants to interfere and claim 
to rescind it for him. It is no concern of theirs. If they choose 
to redeem, and still have a right to do so, they can redeem from 
the plaintiff as readily as they could have done from his releasor. 
The statute gives them this right. As their titles now stand, the 
plaintiff's is superior to theirs, and be is entitled to possession of 
the premises, as rubd by the judge at nisi priiis. 

Exceptions overntled. 

APPLETON, C. J., BARROWS, VIRGIN, LIBBEY and SYMONDS, 
,_JJ., concurred. 

'ABIJAH TUFTS, JUNIOR, VS. INHABITANTS OF LEXINGTON. 

Somerset. Opinion August 12, 1881. 

:-Ways, repairs of. Siwveyors. Selectmen. Taxes. R. S., c. 18, § 44, et seq. 
R. S., c. 3, § 12. Stat. 1875 c,. 6. 

When a town has surveyors of highways duly appointed by the municipal 
officers as provided by R. S., c. 3, § 12, as amended by stat. 1875, c. 6, the 
selectmen cannot bind the town by a contract to pay for labor on the high
ways either in money or by allowance upon the highway tax. 

·when labor is performed upon the highways in pursuance of a contract with 
the selectmen and not under the direction of the surveyor of highways, such 
surveyor cannot legally allow for the same on the highway tax of the person 
performing such labor. 

When a highway tax is returned by the surveyor as unpaid, the instruction of 
the selectmen to a subseqnent surveyor to consider such tax as one then to 
be worked is without authority of law, and if it is paid to such subsequent 
surveyor it would not be by compulsion of law, nor to any pfficer of the 
town who had any right to receive it. 

ON EXCEPTIONS and motion to set aside the verdict. 
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Action of assumpsit for labor and services performed in the 
repair of highways in the town of Lexington, amounting to 
$46. 9 7, in pursuance of a contract with the selectmen in behalf 
of the town. 

The material facts appear in the opinion. 

Ben. S. Collins, for the plaintiff. 

Walton and Walton, for the defendants. 

DANFORTH, J. The plaintiff sets out in his writ a contract 
made with the selectmen of the defendant town, by virtue of 
which he was to perform labor in repairing the highway in the 
town and was to receive a compensation therefor in money. 

The contract proved by his own testimony was one by which 
he was to receive his pay for the labor performed, by an allow
ance upon his highway tax. Such a variance between the allega .. 
tion and proof would prevent his recovery. 

2. Under the circumstances shown in this case, it would not 
be competent for the selectmen to bind the town either by such 
a contract as the one alleged, or the one proved. 

The duties and liabilities of towns in relation to the repairs of 
ways within their limits are fixed by statute alone. For this 
purpose they may, as was done in this case, raise a tax to be 
expended in labor upon and materials for the highway, R. S., 
c, 18, § § 44, 45. By R. S., c. 3, § 12, as amended by the act 
of 1875, c. 6, when towns neglect to choose ''surveyors of 
highways or appoint the municipal officers surveyors of high
ways, sa.id officers shall appoint surveyors of highways." When 
surveyors are elected by the town or appointed by the municipal 
officers it is the duty of the selectmen to" make a written assignment 
of his division and limits to each surveyor of highways to be 
observed by him." R. S., c. 18, § 43. The case shows that 
the selectmen were not appointed surveyors nor were any chosen 
by the town; but by a vote of the town the selectmen were 
authorized to appoint. They did so appoint and assigned the 
limits to each. With this act the duties of the selectmen in 
relation to the highway tax ceased except in some specified 
instances in case of a deficiency, which are not material in this C 

case, for no deficiency appears. 
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By § 44, '' the assessors shall deliver to each surveyor, . . . 
a list of the persons and the assessments on them to be expended 
within his limits." The plaintiff's name and his assessment was 
in the list delivered to the surveyor of the district in which he 
resided. Thus it appears that this assessment was out of the 
control of the selectmen and was legally placed within that of 
the surveyor. It was the surveyor's duty to collect and expend 
it as prescribed in § 45 and the following sections. It does not 
change the result that he was not under oath. He was still a 
surveyor cle facto, or if not it does not add to the authority 
of the selectmen, for if one appointed declines or fails to qualify, 
their duty would be simply to appoint another. As they were 
not surveyors no duty or authority rested upon them in regard to 
the expenditure of the assessment, therefore it was not competent 
for them to make any appropriation of it in payment for labor 
upon the highways; or elsewhere. 

There is equally a want of authority on the part of the select
men under these circumstances to contract for the ordinary 
repairs of the highways so as to make a debt against the town 
therefor. The assessment was the appropriation made by the· 
town for that purpose. There was no deficiency in that respect, 
;:md therefore no other fund could be drawn upon. There was 
no other to he drawn from for that purpose. Getchell v. Wells, 
55 Maine, 433. 

3. Nor would the plaintiff he in any better condition if the 
contract, as he states it, were binding upon the tmvn. His 
evidence shows that he was to receive pay for his labor by an 
allowance of the amount upon his highway tax for that year. It 
is true this tax was returned by the surveyor as unpaid as it 
was his duty to do. He was not a party to the contract, the 
work was not done under his direction, therefore tho tax was not 
paid to him nor could he legally cancel it. This under the 
alleged contract could only be done hy the selectmen. The 
adjustment under the contract could only he made by the parties 
to it. Still, if tho contract was performed by the plaintiff on his 
part, it was in effect a payment of his tax to the extent of the 
value of his labor. vVhen the tax was returned by the surveyor, 
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if it had not been paid it was the duty of the assessors to place 
the amount due in their next assessment of town taxes on such 
delinquent. R. S., c. 18, § 48. No other legal disposition· 
could have been made of it. But if paid this of course could 
not legally be done. The case shows that it was not done. The 
instruction of the selectmen to a subsequent surveyor to consider 
the tax as one to be then worked, if true, was without authority 

• of law. The assessors could not re-assess, or keep alive a tax in 
this way. The tax then has not been paid by compulsion of law, 
nor to any officer of the town who had any right to receive it, or 
legally to enforce it. Ingalls v. Auburn, 51 Maine, 352-4. 
Nor does it appear that the surveyor undertook to enforee it. It 
was not paid in money, and if paid in labor a second time it was 
a voluntary payment on the part of the plaintiff and would give 
him no cause of action under any count in his writ. 

As by his own showing the plaintiff cannot maintain his action 
under any count in his writ, the entry must he, 

Motion sustained. 

APPLETON, C. J., WALTON, BARROWS, PETERS and LIBBEY, 
J J. , concurred. 

ALMON LYON 

vs. 

JAMES B. RUSSELL, AND MAINE CENTRAL RAILROAD COMPANY, 
trustee. 

Kennebec. Opinion August 19, 1881. 

Trustee process. Corporations. R. S., c. 86 § 55. 

Where a corporation is summoned as trustee, and the service of the writ is 
made on an officer of the corporation away from its office and place of 
business, and the debt due the principal defendant from the trustee is paid 
by another officer of the corporation, acting in his ordinary course of 
business and line of duty, without actual notice of the serYice of the trustee 
writ, or reasonable cause to belie,~e that such service had been made at the 
time of payment, and it appears that the corporation, or its officer upon 
whom service was made, was guilty of no neglect in giving notice to the 
officer making the payment, the trustee will be discharged. 

The provisions of R. S., c. 86, § 55, apply to such a case. 

ON EXCEPTIONS from superior court, Kennebec county. 

The opinion states the case. 
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S. and L. Titc01nb, for the plaintiff. 1 

This writ was served and notice given to the corporation as 
required by statute. R. S., c. 81, § 18. And it binds the com
pany, altho_ugh notice of the service is not communicated to any 
other officer. Wade on Law of Notice,§ 1309; 1 Redf. Railways, 
557; Newburg Oar Spring Go. v. Union Rubber Go. 4 Black. 
1; Boyd ,v. 0. and 0. Canal Go. 17 Md. 195; Scorpion S. 1.W •• 
Go. v. Marsano, lONev. 370; .Alletson v. Chichester, 12 Moak, 
386; Curtis v. A. G. and M. R. R. Go. 49 Barb. 148. 

The Massachusetts statutes) upon which judgments in cases of 
trustee process rest, differ from our' statutes. 

Compare Gen. Stat. of Mass. c. 142, § 28, with our R. S., c. 
86, § 55. Our statute applies only to cases where the service of 
the writ is by leaving a copy at the last and usual place of abode 
of the trustee, and the trustee makes the payment to the principal 
defendant before actual notice of the service. 

There was ample time here for the director or attorney to 
notify the paymaster by telegraph of the service of the trustee 
writ, and though they may have acted in good faith, they may 
still be liable for negligence. Lincoln v. Buckmaster, 32 Vt. 
652; Woodworth v. Ranzehousen, 7 Cush. 430. 

The facts in the cases, TVilliams v. Iienney, 98 Mass. 142; 
Spooner v. Rowland, 4 Allen, 485, differ materially from the 
facts of this case. 

G. 0. Vose, for the alleged trustee, cited: Spooner v. Row
land, 4 Allen, 485; Williams v. Ifenney, 98 Mass. 142. 

LIBBEY, J. By R. S., c. 86, § 55, clause seven, a trustee is 
not chargeable "when service was made on him by leaving a 
copy, and before actual notice of such service, or reasonable 
ground to believe that it was made, he paid the debt due to the 
principal defendant, or gave his negotiable security therefor." 

This provision of the statute applies to.a corporation summoned 
as trustee, when the service of the writ is made on an officer of 
the corporation, away from its office and place of business, and 
the debt due the principal defendant is paid by another officer of 
the corporation, whose duty it is to pay it, acting in his ordinary 
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course of business, if he had no actual notice of the service, or 
reasonable ground of belief that it was made before payment, and 
the corporation, or its officer on whom the service was made, 
was guilty of no negligence in not giving such notice. Spooner 
v. Rowland, 4 Allen, 485; Williams v. Kenney, 98 Mass. 142. 

The corporation, or officer on whom the service is made, must 
use diligence in giving notice of the service of the writ to the 
officer or agent whose duty it is to make the payment ; and the 
question in this case is whether the trustee used due diligence in 
that respect. Service was made on one of the directors, at 
Augusta, by leaving a copy with him at five o'clock in the after
noon, January 11. The officeofthecorporationand the paymaster's 
office were in Portla.nd. It was known that the paymaster was to 
leave Portland to pay off the laborers at Augusta, the next morning 
before business hours, so that a letter would not reach him; and 
the director on whom service was made, notified their local 
attorney, at Augusta, of the service, at once, and- as the pay
master was to arrive at Augusta the next morning he determined 
to see him and notify him of the service on his arrival, and for 
that purpose was at the depot on the arrival of the train. But 
the paymaster left the train before its arrival at the depot, went 
to the shop where the principal defendant worked, and, before 
the attorney had time to go to the shop, had paid the debt. 

The director or attorney might well think that the surest and 
most practicable mode of giving notice to the paymaster was to 
see him on the arrival of the train the next morning, having no 
reason to apprehend that he would leave the train before it 
arrived at the depot. They wel'e not obliged to use the telegraph 
in the night, if at all. 

We think under the circumstances of the case, the trustee used 
due diligence to notify the paymaster, and that payment was 
made without the fault of the trustee, or the director on whom 
service was made. Spooner v. Rowland, and Willianis v. 
Kenney, supra. 

Exceptions overruled . 
• 

APPLETON, C. J.,-"'\VALTON, BARROWS, DANFORTH and PETERS, 

JJ., concurred. 
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BELFAST NATIONAL BANK vs. INHABITANTS OF STOCKTON. 

Waldo. Opinion August 19, 1881. 

Towns. Municipal debts. Unauthorized loans. 

One who lends money upon the representations of town officers that it is 
required for municipal y,urposes, in order to recover against the town there
for, must prove the appropriation of the money lent, to the discharge of 
legal municipal debts, unless such officers were authorized by a legal vote of 
the town to effect the loan. 

Such appropriation of the money to the purposes stated, must have been by 
some person who stood in such relation to the town as to render his act of 
itself effective as between the town and its creditor, to discharge the 
debt to which it was applied, or there must have been a ratification or' 
acceptance of such payment on the part of the town. 

Neither by corporate action, nor by corporate inaction, can a town knowingly 
retain the benefit of payments made by its agents in discharge of legal 
municipal debts, with moneys hired in its name without authority, and at 
the same time withdraw itself from liability for moneys so hired and used. 

ON REPORT, the law court to render such judgment as the law 
and evidence warrant. 

Assumpsit upon the following town order: 

"$2000. ''Stockton, July 16, 1878. 
"To Joseph Seger, town treasurer, or his successor : Pay to 

Belfast National Bank, two thousand dollars, it being for money 
hired for the year 1878. 

No. 68. 

C. C. ROBERTS, ~ Selectmen 
E. H. CnoCirnR, of . 
F. J. MARDEN, Stockton." 

[ Across face J "Accepted, Joseph Seger, treasurer." 
The writ also contained the money counts, and was dated 

September 19, 1879. 
Plea, general issue. 
The material facts are stated in the opinion. 

William H. Fogler, for the plaintiff, cited: Augusta v. 
Leadbetter, 16 Maine, 45; Dennett v. J_Vevers, 7 Maine_, 399; 
Orneville v. Pearson, 61 Maine, 557; Industry v. Starks, 65 
Maine, 167; Bessey v. Unity, Id. 347; Sanborn v. Deerfield, 
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2 N. H. 251; Andover v. Grafton, 7 N. H. 298; Pike v. 
Middleton, 12 N. H. 278; West v. Er·roll, 58 N. H. (Reporter, 
June 11, 1879,; Dill. Mun. Corp. § § 384, et seq. 750; Green's 
Brice's Ultra Vires, (2 Am. ed.) 717, 729; Sedgwick Stat. and 
Const. Constr. 73; Dill v. Wareham, 7 Met. 438; Ganse v. 
Clarksville, (U. S. C. C. E. D. Mo.) 7 Reporter, 579; The 
Mayor v. Ray, 19 Wall. 468; Moore v. JJfayor, 73 N. Y. 238; 
Nat. Bank v. Mathews, 98 S. C. 6260; March v. Fulton Co. 
10 Wall. 684. 

A. P. Gould, for the defendants. 

There are two counts in the writ. 
The action cannot be sustained on the first count which declares 

on the order, because the selectmen had no authority to issue it. 
Parsons v. Munrnouth, 70 Maine, 262. 

Nor can the count for money had and received be maintained. 
It was not shown that the money was needed, but it is said that 
it was needed, and convenient to pay the State tax and out
standing orders. 

The selectmen, virtute officii, had no power to borrow money 
in behalf of the tmvn, whatever the purpose for which it was 
obtained. The office is created, and certain specific duties not 
touching the question now at issue imposed. All the rest is left 
to inference or implication ; see Sniith v. Cheshire, 13 Gray, 
318. 

In New Hampshire, selectmen have always been empowered 
by statute, "to manage all the prudential affairs of the town," 
still it was there held that ii selectmen have not authority, ex 
officio, without a vote of the town, to borrow money upon the 
credit of the town. Rich v. Errol, 51 N. H. 350; see also, 
Sanborn v. Deerfield, 2 N. H. 251; Parsons v. Monmouth, 
supra; Hooper v. Eniery, 14 Maine, 375; Ganse v. Clarksville, 
19 Alb. L. J. 253; Dill. Mun. Corp. § § 5, 81; 1 DanielNego. 
Instr. § 420; 2 Do. § 1530; Jvlayor v. Ray, 19 Wall. 468; 
Baileyvi'lle v. Lowell, 20 Maine, 182. 

To hold the town as for money received and appropriated to 
its legitimate expenses, the receipt and appropriation must appear 
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by legal corporate action. The receipt and expenditure of it by 
the selectmen, is not sufficient, even though they may have used 
it in payment of debts of the town. 

Wherever towns have been held for money borrowed by their 
officers, the appropriation has been by authority of the town pre
vious or subsequent, evidenced by some corporate action, not by 
the mere act of its officers. In Ganse v. Clarksville, supra, 
and cases there cited, and Dill. Mun. Corp. § § 384, 750, and 
notes, corporate appropriation was shown, and Ganse v. Clarks
ville, clearly and expressly recognized the necessity of showing 
the appropriation of the money borrowed to lawful municipal pur
poses, by corporate action. S. p. 1-Ierzo v. San Francisco, 33 Cal. 
134; Dill v. lYarelwm, 7 Met. 438; Mayor v. Ray, 19 Wall. 
484; Argenti v. San Francisco, 16 Cal. .255; McCracken v. 
Same, 16 Cal. 591; Pirnental v. Sanie, 21 Cal. 351. 

''No person can make himself a creditor of another by volun
tarily discharging a duty which belongs to that other." Salsbury 
v. Philadelphia, 44 Pa. St. 303; Siebrecht v. New Orleans, 12 
La. Ann. 496. 

An unauthorized contr:1.ict or act on the part of the officers of 
a town or city, however advantageous, does not bind the corpo
ration, or subject it to legal liability. Lolcer v. Brookline, 13 
Pick. 343; Jones v. Lancaster, 4 Pick. 149; Haskell v. I1nox, 
3 Maine, 445; Morrell v. Dixfield, 30 Maine, 157; Moor v. 
Cornville, 13 Maine, 293; Ingalls v. Auburn, 51 Maine, 352; 
Field v. Towle, 34 Maine, 405; French v. Aubimi, 62 Maine, 
452; Kelley v. Lindsey, 7 Gray, 287; Railroad Nat. Bank, v. 
Lowell, 109 Mass. 214. 

The payment of the State tax was unauthorized, and contrary 
to the statute provisions. R. S., c. 6, § § 38, 39, 60, 44, 123, 
126, 127. It did not constitute a debt of the town, or a cor
porate liability of any kind. 

SYMONDS, J. It may be regarded as settled in this State that 
one who lends money upon the representation of town officers 
that it is required for municipal purposes, in order to recover 
against the town therefor, must prove the appropriation of the 
money lent to the discharge of legal municipal debts, unless such 
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officers were authorized by vote of the town at a legal meeting to 
effect the loan. '' There can be no such thing as a general and 
unlimited authority in municipal officers, to borrow money on 
the credit of the town by which they are elected, without regard 
to the purposes to which it is devoted. To show money had and 
received to the use of the plaintiff by a town, it will not suffice 
merely to show money lent by the plaintiff, upon the representa
tions of its officers, that it Tvas required for legitimate expendi
tures." ,iBut where the lender proceeds against the town upon 
this ground, we think he is bound, in order to recover, to show 
the appropriation of the money to legitimate expenses of the 
town." Bessey v. Unity, 65 Maine, 342 ; Parsons v. Monmouth, 
70 Maine, 264. 

"It is strongly implied in the two c'.1ses last cited, that the 
money thus advanced, and shown to have been actually appro
priated to the discharge of legal liabilities of the town, would be 
held to be legally recoverable in an action for money had and 
received against the town. We see no good reason for excusing 
the town from refunding it, when it bas been actually thus 
appropriated. . It is the payment of the lawfol debts 
of the town by its own agents with the plaintiff's money, which 
constitutes the caus~ of action." Billings v. Monniouth, ante, 
p. 174. 

The opinion of the court from which the last extract is taken, 
seems to determine the law of the present case, and to render 
unnecessary any further discussion of the legal principles involved, 
which had been elaborately argued in this case before that decision 
was announced. It is only upon the ground therein stated that 
the plaintiffs claim to recover. They do not argue that the town 
gave prior authority for procuring the loan from the bank. 

We do not understand the opinion in Billings v. Monrnouth, 
to be intended to contravene the maxim that no one can make 
himself the creditor of another by the unsolicited payment of his 
debts ; or to hold the fact that the defendants, without their own 
act or will, have had the benefit of the plaintiffs' money to be the 
sole and sufficient ground of liability. Agawam, National Bank 
v. South Hadley, 128 Mass. 503. 

In order so to charge the town with liability, the use of the 
moneys loaned, their appropriation to the purpose stated, must 
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have been by some person who stood in such relation to the town 
as to render his act of it8elf effective, as between the town and 
its creditor, to discharge the debt to which they were applied, or 
there must have been a ratification or acceptance of such payment 
on the part of the town. 

Without corporate act or assent, or the agency of a person 
exercising some authority, there can be no such thing in a legal 
sense as the payment of the debt of a town. If a person having 
no authority assumes to pay a municipal debt, the payment is a 
nullity at the will of the town. Its relations to its creditor can
not be affected by a str::mg:er against its will; and the act of the 
creditor alone, while it may destroy the evidence of debt, and 
deprive him of remedy, cannot ( at least theoretically, if it may 
practically,) extinguish the legal obligation of the contract against 
the will of the other party. Nor can any arrangement between 
the creditor and a stranger, to this effect, Le forced upon the 
acceptance of the debtor. 

The language of the court, in the opinion cited, refers to a 
case where there was in fact and in law a payment of the debt of 
a to,vn by the use of moneys hired without authority; where the 
debt was discharged not only in form but in effect. ii The vital 
question of fact," it is stated, i~ is whether_ the plaintiff's money 
has actually been applied by the town officers to the extinguish
ment of legal claims against the town." If one without authority 
assumes to pay a municipal debt the town may object or may 
assent. It may, upon discovery of the fact, defeat the attempted 
discharge of its deLts in that way. But neither by corporate 
action, nor by corporate inaction, can it knowingly retain the 
benefit of payments so made by its agents, with moneys hired 
in its n~me without authority, and thereLy give effect, so far as 
to release itself from the old debt, to the acts of its officers 
assuming more than their legal powers, and at the same time with
draw itself from liability for moneys so hired and used. This 
would be for the town tacitly to hold all that was favorable to 
itself in a single transaction, and openly to reject all that was 
not beneficial, although it was only a precise equivalent for the 
advantage gained. The act of the agent in procuring the loan 
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and paying the debt is a thing to be accepted or rejected as a 
whole. The corporation owes either the old debt or the new, 
and failure to act, to attempt even the expression of dissent, at 
legal meetings held after official reports have advised them that 
such a loan has been made, that their treasurer, or one of the 
selectmen, has employed it in paying a municipal debt, outstand
jng and overdue, and that the creditor has accepted the payment 
and given a formal release of his claim, may he clear evidence of 
the silence which gives consent. Formal corporate action is not 
always necessary to show the assent of the body corporate. By 
non-action, after knowledge of the facts, there may be recognition 
by the principal of the agent's acts as his own. 

vVe are aware that it is the object of the law, on urgent 
grounds of public policy, ~~ to protect cities and towns from the 
creation of municipal debts, without sufficient necessity and 
consideration, and without proper provision for payment, and to 
prevent improvident and reckless expenditures of public money, 
as a natural consequence of debts so contracted ;" and we do not 
now consider cases in which an agent without authority, in the 
name, and for the alleged benefit, of the town, incurs debts where 
none existed before, but confine our attention to the case presented, 
of an exchange of liabilities, the creation of a new debt on 
similar terms to pay another which is valid and _due. In such 
case, if the first debt is paid, it is precisely as if the town itself 
had the amount of it in its treasury, derived from the plaintiff's 
loan. 

In this case, with the exception of the $1162.90 paid on account 
of the State tax, which is an item to be considered by itself, we 
are not prepared to find as matter of fact upon the evidence 
reported, that the town received the benefit of the loan from the 
bank. The claim is, that the balance was turned over by Mr. 
Roberts, the selectmnn who effected the loan, to the treasurer in 
money and town orders which Mr. Roberts had paid. That the 
treasurer received any part of it in money, the testimony cer
tainly fails to prove. His own statements in support of the 
plaintiffs' claim on this point are fu]l of contradictions, at one 
time saying that he received in cash the amount of the loan, 
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except the interest on it and the State tax, then that either cash 
or its equivalent, that is to say,.town orders, to that amount, 
were received by him, and finally admitting at the close of the 
cross-examination, that the whole amount of the loan from the 
bank was paid away by Mr. Roberts. The statements of Mr. 
Roberts, in regard to cash payments to the treasurer out of this 
loan are quite as unsatisfactory. When asked if he paid the 
treasurer as much as five dollars of the sums received from the 
bank, he replied that he was not able to state anything about it, 
and this reply seems to contain the substance of his testimony 
on this point. 

It is not proved that the money loaned, or any part of it, 
passed into the hands of the town treasurer. 

Is this balance shown to have been applied by Mr. Roberts to 
the payment of town debts? 

The treasurer knows nothing· of the use of this specific fund. 
It was hired in July, 18 7 8. The books of the treasurer show no 
credit of it till March, 1879. He simply knows that Mr. 
Roberts was accustomed, during the year, to pay orders and turn 
them over to him on account of the town as cash. He may infer 
that Mr. Roberts used a part of this loan for that purpose, but 
he does not know it. He was accustomed to intrust Mr. Roberts 
with funds of the town to be used in meeting its liabilities, and 
the case strongly indicates that money from other sources was 
wrongfully procured by Mr. Roberts in the name of the town. 
The accounts of the treasurer throw little light on the matter. 
They present no correct account of the financial affairs of the 
town, as conducted by the municipal officers. Mr. Roberts' 
testimony scarcely denies that town orders, to the amount of 
twenty-six hundred dollars, were issued for money hired prior 
to the date of this loan, which did not appear in the settlement 
between the selectmen and the treasurer at the close of the year. 
Why were they knowingly excluded from the treasurer's accounts 
and from the settlements with him, if not to serve fraudulent 
purposes on the part of the principal agent for the town in these 
transactions? Nor is this the only sign, which the case gives, of 
fraudulent mismanagement of the affairs of the town. 
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In such a state of facts, it is not enough, to charge the 
town with liability, as to the balance of the loan above the 
$1162.90, for Mr. Roberts to testify that it was applied to the 
payment of quite an accumulation of town orders, while distinct
ly declaring his inability to designate what order, or what debt, 
of the town was paid by it. It was part of the plaintiff's case, 
if they would recover under the rule of law on which they rely, 
to show that their loan was used by the town agents to discharge 
existing legal municipal obligations. The first step in proving 
that is to show what debts were paid by it. The case leaves 
more than a suspicion that municipal funds were misapplied by 
the agent who effected this loan ; and for all that we see in the 
evidence, quite as likely this amount as any other. We do not 
find it proved that the town has ever received the benefit of this 
unauthorized loan, except to the extent that it went to pay the 
State tax. 

It is an admission in the case that on August i, 1878, Mr. 
Roberts paid to the State Treasurer the sum of $1162.90 on 
account of ~1 the State tax levied by the State upon the said 
inhabitants o~ the town of Stockton for the year 1877, then due 
and unpaid." Mr. Roberts says, ~1 That sum ·was paid from the 
identical money which I received from the bank." The act of 
1877, c. 390, under which the State tax was levied, provided 
that each town should be assessed, ancl should pay, the amount 
set against it in the lists ; arid the warrant from the Treasurer of 
State was directed to require tho selectmen or assessors to assess 
the tax, and '' to pay, or to issue thefr several warrants requiring 
the collectors to pay, the said treasurer on or before January 1, 
1878," the sum against such town in that act contained. 

Here seems to be a provision authorizing a direct payment of 
the State tax by the municipal officers to the State Treasurer. 
It is true the State holds in reserve the power to proceed directly 
against delinquent assessors or collectors, to compel the perform
ance of official duty on their part, but no default by them can 
defeat the claim of the State upon the town. If the assessors 
fail in their duty, they may be personally liable, and the tax 

VOL. LXXII. 34 
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may be levied without their aid. If the collector is deficient, 
the express provision is that after certain proceedings against 
him the town shall pay the amount for which he is in default ; to 
be levied finally, like other debts, on the real and personal estate 
of any inhabitant. But we think it is not tl~e true view of the 
law to hold that there is no duty resting upon the tolvn to pay 
the State tax, or to cause it to be paid, until after the State has 
itself exhausted every process by which it has sought to guard the 
integrity and efficiency of those who have its assessment and 
collection in charge. At least under the act of 1877, notwith
standing the precautions taken for the fidelity of officers, the tax 
remains a liability of the town in such sense that payment of it 
by the municipal officers is not necessarily in all cases an act 
beyond their official authority. 

The case does not show that the town in any way suffered 
detriment by the direct payment of the tax which had been 
assessed upon the polls and estates of its inhabitants and was then 
overdue and unpaid. There is no proof of default on the part 
of the collector, for which he was liable and from which liability 
he or his property was released to the prejudice of the town. 
The evide1~ce tends to show the contrary-that the town received 
into its treasury the amount of the collected tax. The defend
ants never ?isavowed the act of their agent in paying the tax 
with borrowed money. We think the course of proceeding has 
been in effect an adoption of that act, and the tax is paid. To 
this extent, the to,vn silently holds the plaintiffs' moneys so 
applied, and reaps the full benefit of them. 

The payment was not the act of a stranger who sought to 
thrust himself into the position of creditor of the town without 
their consent, but of the principal municipal officer, who assumed 
to act for them in that respect and whose power to make a valid 
payment of the tax, the town has never seen fit to question. 

Juclgnient for plaintiffs, for 
$1162.90, and interest 
from August 1, 1878. 

APPLETON, C. J., vVALTOX, BARROWS, VIRGIN and LIBBEY, 

JJ., concurred. 

/ 
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STATE vs. CHARLES H. WITHAM. 

Cumberland. Opinion August 22, 1881. 

Indictment. Adulter·y. Evidence. Stat. 1879, c. 92, § 2. 

A defendant, in a criminal prosecution, testi.(ying in his own behalf, may be 
cross-examined in full, in the same manner and to the same extent that any 
other witness could be. 

He is not to be protected against cross-examination because his answers may 
implicate him in other criminalities besides the offence with ,vhich he is 
charged, if the connection is such that the proof is relevant to the issue. 

The statute of 1879, which provides that he shall not be compelled to testify 
on cross-examination to facts which would convict him of any other crime 
than that for which he is on trial, only excludes compulsory admission of 
independent and extraneous offences, evidence of which is offered merely to· 
affect character or credibility. 

The cross-examination of a defendant, legally obtained in one criminal prose
cution, is admissible as evidence in another criminal prosecution against 
him, if pertinent to the issue. 

It is not error, under an indictment for a single act of adultery, to omit to 
specify some particular act as the offence to be proved, where several acts 
are testified to between the same parties, neither side asking for such specifi
cation. 

In a prosecution for adultery, acts prior and also subsequent to the act charged 
in the indictment, when indicating a continuousness of illicit intercourse1 

are admissible in evidence for the purpose of showing the relation and 
mutual disposition of the parties, the reception of such evidence to be 
largely controlled by the judge who tries the cause, explaining to the jury 
its purpose and effect. 

It is a general rule of practice in this State that, when one side without objec
tion introduces evidence irrelevant to the issue, which is prejudicial and 
harmful to the other side, the other party is entitled to introduce evidence 
that goes di11ectly and strictly to contradict and clisprove it. 

On the trial of the defendant for adultery with Miss Small, a government wit
ness testified that frequently in the summer and fall, between eight and nine 
in the evening, she saw the defendant go to Miss Small's house, call her out, 
talk with her at the gate, and once walk to the ship-yard vdtll her. The. 
defendant denied this, and offered to show by another witness that, during 
the same summer and fall, in the evening, such other witness had several 
times seen a man, not the defendant, call Miss Small out and stand with her 
at the gate, ancl walk to the ship-yard with her; Held, that the testimony 
offered was admissible upon the question of the identity of the defendant 
with the person described by the first witness. 

ON EXCEPTIONS from superior court. 

Indictment for adultery with Annie Susan Small, July 18,. 
1878, at Cape Elizabeth. 



STATE V. WITHAM. 

The questions presented by the exceptions and the facts mate
rial to their consideration are fully stated in the opinion. 

T. H. Haskell, county attorney, for the State, cited : State v. 
Gilman, 51 Maine, 206; Com. v. Reynolds, 122 Mass. 454; 
Com. v. Nichols, 114 Mass. 285; State• v. Wentworth, 65 
Maine, 234; Andrews v. Frye, 104 Mass. 234; State v. Cleaves, 
59 Maine, 298; 2 Greenl. Ev. § 40; Com. v. Cobb, 14 Gray, 
57; Thayer v. Thayer, 101 Mass. 111; Com. v. Merriam, 14 
Pick. 518; Com. v. Tuckerman, 10 Gray, 200; Com. v. Lahey, 
14 Gray, 91. 

The questions asked the respondent's witnesses and excluded, 
were inadmissible because they were either leading, immaterial 
or related to the conduct of Miss Small in a collateral matter 
concerning which she was not interrogated in chief, and which 
she denied on cross examination and thereby precluded the 
defendant from contradicting her. State v. Benne1·, 64 Maine, 
267. 

In this case the paternity of the child was not in question, and 
· even in a trial under the bastardy act where that is the issue, 
proof that the complainant had sexual intercourse with other men 
at a time other than when the child could have been begotten, 
for the purpose of contradicting her testimony in chief that she 

. had not had sexual intercourse with other men, is inadmissible. 
Parker v. Dudley, 118 Mass. 602. 

Nor can she be discredited as a witness by proof of such facts, 
1 or that her character is bad for chastity. Sabines v. Jones, 119 
Mass. 167; Sidelinger v. Bucklin, 64 Maine, 371; Eddy v. 
Gray, 4 Allen, 435; Com. v. Moore, 3 Pick. ·194; Paull v . 

. Padelford, 16 Gray, 263. 

Alden J. Bletheri and Sewall C. Strout, for the defendant, 
·cited: 1 Greenl. Ev. § § 451, 379, 380; People v. McMahon, 1 
Smith, (N. Y.) 384; State v. Gilman, 51 Maine, 222; Const. 
U. S. Amendments, Art 5; Const. Maine, Art 1, § 6; Gilham's 
Oase, 1 Moo. C. C. 203; Roscoe Crim. Ev. 48, 49; Stat. 1879, 
·c. 92, § 2; State v. Wentworth, 65 Maine, 239; Bishop Stat. 
Crimes, § 684; Blackman v. The State, 36 Ala. 295; Com. v. 
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Pierce, 11 Gray, 448; Com. v. Merriam, 14 Pick. 518; 14 
Gray, 91; 2 Gray, 335; 2 Greenl. Ev. § 47; 100 Mas~. 145. 

PETERS, J. Upon an indictment for the murder of an ill~giti
mate infant, the respondent was tried and acquitted. In the 
present case, he was on trial for adultery alleged to have been 
committed with the mother of the infant. In the former case, 
he was a witness in his own behalf, and was cross-examined by 
the government with a view of eliciting admissions tending to 
show that the paternity of the child was his. Most of the ques
tions put by the goveimnent in the former case he refused to 
answer, claiming it to be his privilege to avoid interrogation as 
to his participation in any crime or offence for which he was not 
then on trial. 

Was the cross-examination in that case admissible in this case, 
subject to respondent's objection? That depends upon whether it 
is to be regarded as voluntary instead of compulsory testimony, 
and whether it was lawfully or unlawfully obtained. In our 
opinion, the entire examination of the respondent in the former 
trial must, in a judicial sense at least, be considered as voluntary 
testimony and legally obtained. vVhen the accused volunteers 
to testify in his own behalf at all, upon the issue whether the 
alleged crime has been committed or not, he volunteers to testify 
in full. His oath in such case requires it. If he waives the con
stitutional privilege at all, he waives it all. He cannot retire 
under shelter when danger comes. The door opened by him is 
shut against retreat. The object of all examinations is to elicit 
the whole truth and not a part of it. Under our rule, the cross
examination of a witness is not confined to the matters inquired 
of in chief. A party, testifying as his own witness, can be 
examined just as any other witness could be in any respect mate
rial and relevant to the issue. To some extent, more may be 
elicited from him than from a common witness, because his state
ments are admissions as well as testimony. Any other construc
tion would render the statute a shield to crime and criminals. 
State v. Wentw01·th, 65 Maine, 234; State v. Ober, 52 N. H. 
459; Corn. v. Nichols, 114 Mass. 285; G01n. v. Reynolds, 122 
Mass. 454 ; Connors v. People, 50 N. Y. 240 ; Stover v. People,, 
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56 N. Y. 315; 1 Greenl. Ev. § 451, (13th ed.) and cases in 
note. Whar. Crim. Ev. (8th ed.) § § 470, 669, and notes. 

So far as the respondent refused to answer proper and compe
tent questions, the refusal was evidence from which the jury 
could draw unfavorable inferences against him. Andrews v. 
Frye, 104 Mass. 234; vVhar. Ev. § § 533, 546, 1266. 

It is no objection that, in attempting to prove one offence by 
the respondent's answers, another offence is proved or confessed 
by him, if the connection is such that the proof is relevant to the 
issue. That is unavoidable. If a person accused of crime takes 
the benefit of his own swearing, he takes its risks. It was rele
vant to the issue in the trial for the homicide to show the 
r~spondcnt to be the father of the illegitimate child, as indicating 
motive for the commission of the crime charged against him. 
Corn. v. Call, 21 Pick. 515; Whar. Crim. Ev. (8th ed.) § 29, 
et seq. and numerous cases cited in notes. 

The statute of 1879, relied on by respondent, does not change 
the case. It is in these words: ii The defendant in a criminal 
prosecution who testifies in his own behalf, shall not be compelled 
to testify on cross-examination to facts that would convict, or 
furnish evidence to convict, him of any other crime than that for 
which he is on trial." This does not alter the law as it stood in 
this State before the enactment. It does not provide that 
evidence legally obtained at one trial may not be used in another 
trial. It merely declares the rule already adopted in this State, 
in the case of State v. Carson, 66 Maine, 116, where it was held 
that a prisoner, who testifies in his own behalf, should not be 
compelled upon cross-examination to disclose his guilt in any 
other crime or offence, the evidence of which was not necessarily 
involved in the proof of the offence for which he was on trial; 
that a defendant in a criminal prosecution could not be compelled, 
while a witness, to confess independent and extraneous offences, 
merely to affect character or credibility. The statute is in accord 
with the decision. Neither excludes evidence ,vhich charges or 
confesses extraneous criminalities, the evidence of which from 
circumstances becomes relevant and material to the main ques
tion in issue. 
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The resP,ondent stood indicted for a single act of adultery ; 
while his paramour was allowed to testify to several acts as hav
ing taken place at several times and under different circumstances. 
Con1plaint is made that the prosecution was not required to 
specify some particular act as the offence to be proved under the 
indictment. It was not a legal error to omit to do so, so long as 
no specification was by any party asked for. 

It is objected that this mode of tri;l involved the admission of 
evidence of acts of adultery happening both before and after the 
principal act complained of. Formerly, the criticism might have 
been regarded favorably in many courts. Latterly, hmvever, 
courts and text-writers are rapidly falling in with the view, that 
acts prior and also subsequent to the act charged in the indict
ment, when indicating a continuousness of illicit intercourse, are 
admissible in evidence as showing the relation and mutual dispo
sition of the parties ; the :i;:eception of such evidence to be largely 
controlled by the judge who tries the cause, and the evidence to 
be submitted to the jury with proper explanation of its purpose 
nnd effect. vV e think this doctrine is most in accordance with 
the logic of the law and with the authorities. The same rule 
applies where intent, or system, or scienter, may be involved, as 
illustrated in successive cheats or forgeries, or passing counter
feit money to different persons, and the like; the doctrine con
cerning which classes of crime may be found elaborately 
iIIustrated and supported in the text, and cases cited, in w·har. 
Crim. Ev. (8th ed.) in section thirty-one, and sections follow
ing, and in 1 Greenl. Ev. (13th ed.) § § 53,451,454, and notes 
thereto. State v. Bridgman, 49 Vt. 202; Thayer v. Thayer, 
101 Mass. 111; Com. v. Nichols, 114 Mass. 285; Whar. Crim. 
Law, 8th ed. § 1733; Bishop Stat. Crimes, § 682; 2 Bishop 
Mar. & Div. ·6th ed. § 625, and cases in note. 

Annie Small, the female implicated, testified to sexual intercourse 
with the respondent in July, 1878, and to tho birth of a child by 
her nine months afterwards. The latter fact was inadmissible. 
Corn. v. Foste1·, 107 Mass. 221. But it was not objected to. To 
rebut an unfavorable inference from this evidence, the respondent 
offered testimony tending to show that some one other than 
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himself was the father. This was excluded. The introduction 
of immaterial testimony to meet immaterial testimony on the 
other side, is generally within the discretion of the presiding 
judge. But if one side introduces evidence irrelevant to the issue, 
·which is prejudicial and harmful to the other party; then, although 
it come in without objection, the other party is entitled to 
introduce evidence which will directly and strictly contradict it. 
Thus, in this case the resp~ndent would have been authorized to 
prove, if he could, that a child was not born at all, or was not 
born at the time testified to by the paramour. The government 
waives the strict rule of law to this extent, by its misstep of 
introducing illegal evidence, and the respondent is entitled to no 
more relaxation of the common rule, because he could by his 
objection have excluded the illegal or irregular evidence. The 
ruling, therefore, ·was not erroneous. State v. Sargent, 32 
Maine, 431: Willia1ns v. Gilnian, 71 Maine, 21; Mowry v. 
Srnith, 9 Allen, 67; Parker v. Dudley, 118 Mass. at p. 605,. 
and cases. 

But other evidence was offered and excluded which should 
have been admitted. A Mrs. Tucker, a government witness, 
testified that frequently, in the summer and fall of 1878, between 
eight and nine o'clock in the evening, she saw the respondent go 
to the house where Miss Small ( the alleged paramour) lived, and 
call her out, and stand and talk with her at the gate, and that once 
they walked towards the ship yard together-her own house
being about ninety feet from :Miss Small's house. This was 
pertinent testimony. 

The respondent denied it to be true, and, in order to corroborate
his own statement and discredit the statement of the government 
witness, by showing that she was mistaken in the identity of the 
person whom she saw, called another witness, who lived nearer 
l\Iiss Small than the government witness did, and offered to show 
by such witness, that, during the same summer and fall, in the 
evening, she had several times seen a man, not the respondent, 
call Miss Small out and stand with her at the gate, and walk to 
the ship yard with her. This was excluded. It should have: 
been admitted. 
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The question is whether it was relevant or not. It was 
relevant if it had any tendency, however slight, to show that 
the government witness was mistaken, or testified falsely, as to 
the identity of the person of the accused. Of course, both 
statements might be true. · Still, it cannot reasonably be 
said that the truth of_ the one would not lessen the probability 
of the truth of the other. It ·would, certainly, be an uncom
mon occurrence for two persons to be upon the same 
ground, at the same hours of the day, covering tlie same period 
of time, to see the same person, acting in the same peculiar 
manner, making the same movement to the ship yard, and mak
ing such a call in such a manner as a frequent and habitual thing. 
There is not complete definiteness in the contradictory statement, 
nor is there in the story to be contradicted. Bearing in mind 
that, as the case comes to us, the respondent denies the identity; 
that the principal government witness, who knows whether it be 
true or false, has not affirmed it ; that Mrs. Tucker does not say 
that she ever saw any man other than the respondent at the place 
and in the situation described by her, and it would seem that the 
rejected testimony, if true, must bear with considerable force 
against one of the positions of attack relied on by the govern
ment. 

'' Relevancy is that which conduces to the proof of a pertinent 
hypothesis. Hence it is relevant to put in evidence any circum
stances which tend to make the proposition at issue more or less 
improbable." Whar. Ev. § § 20, 21. In Trull v. True, 33 
Maine, 367, it was hold, that "testimony cannot be excluded as 
irrelevant, which would have a tendency, however remote, to 
establish the probability or improbability of the fact in issue." 
IIunts1nan v. Nichols, 116 Mass. 521, presents a similar decision 
upon similar facts. 

It is held in the cases generally, that more liberality may 
properly he accorded to the admission of evidence affecting the 
probabilities of a hypothesis, where, if explainable, opportunity 
is left within the power of the opposing party to submit an 
explanation of it. Stevens v. Bruce, 21 Pick. 193, and Sabine 
v. Strong, are cases of the kind. In the case at bar, if the 
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offered evidence should not be denied by the paramour, or 
explained by her or any other witness, its weight and probative 
force would be all the more. 

Evidence of the kind excluded, is especially relevant in matters 
of identity. "In questions of identity," says Wharton (Crim. Ev. 
8th ed. § 27), ''no matter how slight may be the inference of· 
identity to be drawn from any single fact, it is admissible as a 

fragment of the material from which the indication is to be 
made." In Com. v. Cooper, 5 Allen, 495, in which dying 
declarations were shown to prove the identity of a defendant as 
the person who committed a crime; evidence was held to be admis
sible in reply, showing that the deceased had mistaken persons 
with whom he was well acquainted, and that he was in the habit 
of doing so. 

Both in criminal and civil causes, and especially in criminal 
ca:ises, evidence of collateral facts may be received for the pur
pose of confirming witnesses. Llewellyn v. TVinckworth, 13 M. 
and W. 598; 1 Greenl. Ev. 13th ed. § 53, and cases in note; 
Eaton v. Telegraph Co. 68 l\faine, at p. 68. In the case before us, 
the evidence was offered to corroborate the positive testimony of 
the respondent who was his own witness. While from the nature 
of things, the circumstances and details of different cases are 
seldom alike, multitudes of caseE, exist, and those before cited 
are specimens of them, in which evidence more remote and 
uncertain than that tendered and rejected in this case, has 
been held competent to be submitted to and be considered by the 
jury. 

It was suggested at the argument, that the exceptions did not 
make it sufficiently apparent that the testimony was offered to 
disprove identity. It would be difficult to make the purpose of 
the respondent's counsel much plainer. First, Mrs. Tucker 
swears against the respondent. Then the respondent denies her 
statement; that is, he swears he was not the person described 
by her testimony. That is all that he could deny. Thereupon, 
in the same connection, he calls upon his witness to corroborate 
his denial, by stating facts that would corroborate it. The 
purpose is apparent from the association. Noscitur a soci'is. Tlie 
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allowance of the exceptions as made up is an admission by the 
Judge that the purpose of the offer was not misunderstood by 

"him. Where testimony is apparently relevant and competent, 
the grounds for its admission are not usually stated, unless called 
for. It is unre'asonable to imperil the liberty of a man in a 
criminal prosecution by so critical an objection. 

Exceptions sustained. 

APPLETON, C. J., vVALTON, VIRGIN, LIBBEY and SYMo:Nns, 
JJ., concurred. 

GEORGE D. B. WITHAM vs. CITY OF PORTLAND. 

Cumberland. Opinion March 10, 1881. * 
Ways. Sidewalks-defects in. 

In an action for personal injuries received from an alleged defect in a way, the 
question of whether there was such a defect as unlawfully impaired the 
reasonable safety of travelers is generally one of pure fact for the jury 
depending upon the special circumstances of the particular case; but when 
the facts bearing upon the subject are unquestioned or are sustained by un
controverted testimony, their legal effect is a matter of law. 

A sidewalk on a cross street in a city where there was comparatively little 
passing, was laid out by the city authorities, seven feet wide, the outside 
line being within four and one-half inches of a block, and the whole space 
was bricked as though the sidewalk extended to the block, excepting in front 
of a basement window about nine feet wide, there was a depression in the 
brick walk eight and one-half inches in width from the window, and six and 
one-half inches in depth. 

Held, in an action for damages for personal injuries received from stepping 
into the depression described, while walking along the sidewalk in the day
time, in the absence of any testimony that such ·was an improper or 
unusual construction for the necessary lighting and ventilating of the base
ment of buildings, that the depression was not a defect in the legal sense. 

ON MOTION to set aside the verdict rendered in the superior 
court, Cumberland. 

An action on the case for damages sustained by the plaintiff 
for personal injuries caused by an alleged defect in the sidewalk 
on :Milk street, in Portla1id. 

*Received by the Reporter, November ll, 1881. 
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The opinion states the material facts. 

Bion Bradbury, for the plaintiff. 

Clarence Hale, for the defendant. 

VIRGIN, J. The plaintiff recovered a verdict+of six thousand 
five hundred dollars against the city of Portland, for a personal 
injury which he testified was caused solely by an alleged defect 
in the sidewalk which extends along the east end of Stanton 
block, on the west side of Milk street. The sidewalk, as laid 
out by the city authorities, is seven feet in width, the outside 
line thereof being within four and one-half inches of the east end 
of the block, the whole space being bricked as if the sidewalk 
extended clear to the block, except as follows. 

In the east end of the block is a basement window, about nine 
feet wide, consisting of one row of panes of glass extending ~ne 
foot above, and six inches below the surface of the sidewalk. 
And for the purpose. of letting in the light, a depression in the 
sidewalk along in front of the window is constructed, eight and 
one-half inches in width from the window, and six and one-half 
inches below the surface, so that three and three-quarters inches 
of the width of the depression are within the sidewalk, and the 
remainder, four and three-quarters inches, are outside of it. 
And this is the defect complained of, and into which, the plaint
iff testified, he stepped with his right foot while walking along 
that sidewalk in the daytime. The question, therefore, is, whether 
such a depression on the extreme outside line of the sidewalk, so 
near to the wall of the building, on a cross-street over which 
there is comparatively but little passing, is_ a defect which unlaw-:
fully impairs the reasonable safety of travelers there. 

Generally, such an issue is a pure question of fact depending 
upon the special circumstances of the particular case ; but when 
the facts bearing upon the subject are unquestioned or are sus
tained by uncontroverted testimony, their legal effect is a matter 
of law. Todd v. Whitney, 27 Maine, 480. 

In the case in hand, considering the undisputed affirmative 
facts, together with the absence of any testimony that this is an 
improper or unusual construction for the necessary lighting and 
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ventilating of the basements of buildings, we are of the opinion 
that it is not a defect in the legal sense. Ii~ing v. Thompson, 87 
Penn. St. 369; Gushing v. Boston, 124 Mass. 437. The 
plaintiff's foot was not accidentally caught in this narrow place, 
and wrenched by being held there against his will ; but he con
tends that his injury was occasioned by his stepping his foot into 
the place so much lower than his other, :is to cause a shock of his 
system. If he had been walking in the opposite direction and 
as near the curb stone as he was to Stanton block, he would have 
stepped down quite as deep a depression into the street proper, 
and perhaps with a like result. And to call the latter a defect, 
would condemn every foot of street on each side of every street 
in the city, and the curb around every tree therein. 

And if we had any doubt as to the soundness of this view, we 
should have no hesitation in declaring that the case foils to show 
the exercise of ordinary care on the part of the plaintiff. \\Tith 
such ample width of sidewalk for the safety and convenience of 
the traveller, it is almost past comprehension how the plaintiff 
could step into the place involuntarily. 

Motion sustained. 

APPLETON, C. J., WALTON, BARROWS and LIBBEY, JJ., 
concurred. 



APPENDIX. 

QUESTION SUBMITTED BY THE COUNCIL OF MAINE, 

March 31, 1881, 

WITH THE ANSWERS OF THE JUSTICES OF THE SUPREME JUDICIAL 

COURT THERETO. 

STATE OF MAINE. 

In Council, March 31, 1881. 
Orde1·ed, That the opinion of the Justices of the Supreme 

Judicial Court be respectfully asked by the Governor and Council 
upon the following statement: 

April 24, 1880, J. W. Spaulding was appointed by the 
Governor, wjth advice and consent of council, ·as reporter of 
decisions of the law court of Maine, and commissioned to hold 
his office ''four ·years, unless sooner removed by the governor 
and council for the time being," and has been discharging the 
duties of that office ever since. On the twenty-ninth instant the 
governor, without advice or consent of the council, claimed to 
remove said Spaulding from said office, by causing the secretary 
of State to serve upon him a notice, a copy of which with a copy 
of the commission is hereunto annexed. 

Question. Has the governor the power of removal without the 
concurrence of the council, in manner as claimed by him? 

In Council, March 31 ~ 1881. 
Read and passed by the council, but the governor withheld his 

approval. 
JOSEPH 0. SMITH, 

Secretary of State. 
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STATE OF MAINE •. 

In Council, March 31, 1881. 
Inasmuch as the governor has withheld his approval of an 

order this day passed by the council, inviting a concurrent 
application by the governor and council, to the Justices of the 
Supreme Judicial Court, for their opinion upon the question of 
the power of the governor, without the advice and consent of 
the council, to remove the Honorable J. 1Y. Spaulding, as reporter 
of decisions of the law court of Maine, and inasmuch as the 
council deem it an important question of law, coming within the 
provisions of Art. VI, § III, of the constitution of this State, 
whether, by the action of the governor, a vacancy exists in said 
office, therefore, 

Ordered, That this council most respectfully ask the opinion 
of said justices upon the question and facts submitted in said 
order, and that the secretary of State be directed to forthwith 
for,ward to the Honorable Chief Justice of said court, certified 
copies of both orders, and the paper thereunto annexed. 

In Council, March 31, 1881. 
Read and passed by the council. 

JOSEPH 0. S:iuITH, 

Secretary of State. 

Bangor, September 1, 1881. 

To the .Honorable The Council of J.l-faine. 
In accordance with the provision of the constitution imposing 

upon the Supreme Judicial Court, the duty of giving its opinion 
upon important questions of law, and upon solemn occasions, 
when required by your body, we have the honor to answer as 
follows: 

From the papers forwarded it appears that Joseph vV. Spaulding 
was nominated, and with the advice and consent of the council, 
appointed reporter of the decisions of the Supreme Judicial 
Court, and his commission accordingly issued on the twenty-fourth 
of April, 1880, in the form adopted on the organization of the 
government of this State, and followed ever since, reciting 
therein that he was ii to have and hold the same together with all 
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the powers, privileges and emoluments thereto of right apper
taining unto him, the said Joseph ,v. Spaulding, for the term of 
four years, if he shall so long behave himself in said office, 
'' unless sooner removed by the Governor and Council for the time 
being." 

The original appointment of the reporter, was for an unlimited 
term of years. The language of the commission was subse
quently changed in respect of time in consequence of chapter 
257, of the acts of 1824, by which the term of office was limited 
to four years. But in all cases, the reporter held his office sub
ject to be '' removed by the governor and council for the time 
being." 

Under and by virtue of this commission, Mr. Spaulding being 
duly qualified, entered upon the discharge of the duties of the 
office to vvhich he had been appointed. On March 29, 1881, the 
governor by a paper signed by him, headed Executive Depart
ment, to which the seal of the State was attached, notified Mr. 
Spaulding that the terp1 of his office as reporter of decisions, 
which he held during the pleasure of the executive, was terminated 
and that he was removed from said office. This act, if done "in 
the executive part" of his duty, was without the advice or the 
consent of the council. 

The question upon which our opinion is required relates to the 
power of the governor in the removal of an officer nominated 
and commissioned by him with the advice of the council as in 
the present case. 

The order of the council requiring the opinion of the court, 
received neither the assent nor the approval of the governor. 
But that was unnecessary. By the Constitution, Art. 6, § 3, 
this court is obliged to give their opinion on important questions 
of law and upon solemn occasions, when required by the governor, 
council, senate or house of representatives. 

The council have the same right to require the opinion of the 
court as the governor or either of the other designated bodies. 
In case of disagreement between the governor and his council, 
the right to require an opinion is given to each- to one as much 
as the other. The assent of the governor is not needed to nor 
can his dissent or veto prevent the action of the council. 
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That the question at issue is important. and that this is a solemn 
occasion, within the constitutional provision, should not be 
questioned, since it involves the constitutional rights and powers 
and duties both of the governor and of the council. 

·whether there is a vacancy .in the office of reporter or not is a 
question of public concern. The action of1 the council in the 
exercise of their advisory functions is dependent on the deter
mination of this question. ·when the inquiry was made the 
question was pending. If there was no vacancy, the option was 
with the council to create one or not, as the public interest might 
require. If there was. a vacancy, there was no option. It would 
be their duty to fill it, when in their judgment, a suitable 
nomination should have been made. To know what their action 
should be, it is first to be determined, whether there be a vacancy, 
without which knowledge they can not understandingly act. 

So, too? if the reporter is not removed, he is entitled to his 
salary for his official services, and that, too, without the delay 
incident to protracted litigation. 

Whether there is a salary due or not is a question depending 
upon the power of removal existing in the governor alone. 

The opinion of this court has been required in some forty 
instances in relation to a variety of subjects and under different 
circumstances. In no instance has the obligation to answer been 
questioned or an answer denied. The inquiries made have 
embraced a great number of subjects -the right to and the 
tenure of office, the duty of the executive department in relation 
to the counting of votes, the right to a membership of th.e house 
or senate, the fees of the members of those bodies, the organiza
tion of the legislature and the constitutionality of statutes, &c . 

. matters affecting individuals and the public, but in respect to 
which it was deemed advisable to obtain the opinion of tho court 
before final action should be had in reference to the subject 
matter embraced in the inquiries, proposed. In pursuance, 
therefore, of the obligations imposed upon us by the constitu ... 
tion, we proceed tQ consider the questions submitted. 

Article 5, part first, of the constitution, relates to ~~ executive 
powers" and defines and limits the same. 

VOL. LXXII. 35 
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By § 1, "The supreme executive power of the State shall be 
vested in a governor," thus recognizing him as the head of the 
executive· department of government. But he is not the execu
tive department. '' He shall take care that the laws be faithfully 
executed." He may issue commissions, sign warrants, remit 
penalties, grant reprieves, commutations and. pardons, but he 
does all this by and with the advice of his council. He carries 
into effect the doings of the executive department of which he is 
the head but he does not control it. 

If he was clothed with supreme and uncontrolled executive 
power, the council would have no duties. His powers are only 
what are specially given him by the constitution or necessarily 
inferable from powers clearly granted. He is to execute the 
powers conferred, in the manner and under the methods and 
limitations prescribed by the constitution and the statutes enacted 
in accordance thermvith. 

It was early held that the president of the United States had 
the power of removal without the concurrence of the senate, 
though not that of appointment, without such concurrence. 

The question was so close, that this construction was carried 
by the casting vote of the vice president. This construction has 
ever been doubted by many of the ablest statesmen and jurists. 

Indeed, in the argument advanced for the adoption of the con
stition by the great statesman, whose influence was alike para
mount, in its foundation and adoption, it is said that ''the consent 
of the body would be necessary to displace as well as appoint," 
thus holding that the power of removal was an inference from 
that of· appointment. 

But whether this construction was right or wrong, no argument 
can be drawn from the power claimed and exercised by the pres
ident of the United States. The constitution of this State differs 
so widely from that of the United States, that the argument 
from the exercise of such power by the president is entirely 
inapplicable. The reasons assigned for the exercise of that 
power without senatorial concurrence, were, first, that there might 
be great misfeasance in a public office and the necessity of prompt 
action, which might not be had if the senate was not in session. 
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But/this does not apply, because the council may be readily con-• 
vened at any time by the call of the governor. 

The second reason was, that as the senate is the court for the· 
trial of impeachment, it would not be an impartial tribunal for· 
the trial of those who had been appointed through its instrument-. 
ality. But the council of Maine has nothing to do in the matter· 
of impeachment. 

Thirdly. It was argued that as the power to participate in 
removals was not given in terms to the senate, the power could 
not be implied. The answer then made to this was that it was 
no more expresgly given to the president than to the senate, and 
that the implication no more arises in his case than in that of the· 
senate ; that the power of appointment was given conjointly to. 
the president and senate and the power of removal if granted, 
was granted by implication to both. But the argument for the 
power of the president, whether unanswerable or not, has no 
application to the question under discussion. And, besides, this. 
power of the pr~sident has been limited and restricted by subse
quent legislation, by Revised Statutes U. S. § 1767, et seq. 
which diminish and regulate his power of removal in essential 
particulars. 

In this State the council is a part of the executive, and spec
ially created to advise the governor in the executive part of 
government. Indeed, it will be seen, in the different parts of 
the constitution, that when the appointment is by the governor 
with the advice and consent of council, not only no power of' 
removal is given to the governor, but that he is even denied that 
power when an officer is to be removed by address, without the, 
advice of his council first had and obtained. · 

By § 8, of the same article ''He shall nominate, and, with the· 
advice and consent of the council, appoint all judicial officers, 
coroners, notaries public ; and he shall also nominate, and with 
the advice and consent of the council, appoint all other civil and· 
military officers, whose appointment is not by this constitution, 
or shall not by law be otherwise provided for," &c. The cases, 
"otherwise provided for," are those in which the ad vice and con
sent of the council is not necessary. The reporter is not an 
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officer'' otherwise provided for," because his appointment is by 
their advice and consent. ~xcept in the special instance in which 
the pmver of appointment is

1 

conferred on the governor, he can
not appoint without the concurrence of the council. Where he 
has such power by statute, he has the right of removal as inci
dent to the power of appointment. 

As an illustration, by chapter 290, of the acts of 1837, 
continued through all subsequent revisions, and found i~ R. S., 
1871, c. 110, § 1, the governor of the State, was authorized to 
appoint commissioners to take the acknowledgment of deeds and 
to commission them to hold office during his pleasure. So the 
act of 1876, c. 110, authorizing certain persons to solemnize 
marriage, gives the right to appoint to the governor alone. 

These are instances of the office '' otherwise provided for" 
where the council have nothing to do in advising or consenting to 
the appointment or removal. The power of the governor is 

· derived from the statutes conferring it, and from them alone. 
By section one of part second, of the same article, the council 

are ''to advise the governor in the executive part of government," 
and he with the councillors or a majority of them, may from time 
to time hold and keep a council for ordering and directing the affairs 
of the State according to law. The council are ''to advise the 

_ governor in the executive part of government." Appointments 
belong to the executive part of government. The removal of 
unfit or incompetent men belongs equally to "the executive part 

, of government." If removals belong to "the executive part" of 
his duty, then the council by the constitution are to advise with 
him in reference thereto, unless otherwise specially provided. 
If they are not done "in the executive part of government," from 
whence is the power derived? The right to remove is claimed as 
belonging to the executive part of government, but if it be so, 
then it is a part in which the council are to advise. The very 

· claim by the governor to remove as belonging to the executive 
part of government, necessarily requires and involves the advice 
of council, unless there are portions of the executive part of 
government in which he may act without advice. Rut the consti
tution designates none such, and the power of removal by the 
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governor exists only in the few cases ~pecially ~~provided for," 
where the appointing and the removing power is in trusted to him 
by statutory provisions. 

The council is to be held and kept ~~ for ordering and directing 
the affairs of the State according to law." A removal is no less 
one of the affairs of the State than is an appointment. There is 
nothing more important than that the offices of the State be filled 
by able and competent men, and if they are held by weak, 
incompetent men, that such men should be removed. Now, the 
removal and the appointment equally appertain to ~~ the affairs of 
the State," in the ordering and directing of which the council are 
to participate, unless it is to be held that the one is an affair of 
the State and the other is not. 

By article 9, § 6, "the tenure of all offices which,are not or 
shall not be otherwise provided for, shall be during the pleasure 
of the governor and council." 

The general rule is that appointments are by the governor with 
the advice and consent of the council, and the tenure is during 
their pleasure. The tenure may be at the pleasure of the gov
ernor alone, when he has the appointing power without advice or 
consent of his council. The cases ~~ othcrw~ise provided for" are 
those where the appointing power is vested in the governor alone 
- and the power of removal being an incident to that of appoint
ment is in his hands, or there is a constitutional limitation upon 
the conditions and duration of official tenure. 

By article 9, § 5, "every person holding an office, may be 
removed by the governor with the advice of the council, on the 
address of both branches of the legislature." In the only case 
where removal is specifically referred to, the advice of the council 
is required. In the case of an address by both branches of the 
legislature the power of removal is not intrusted to the governor 
as the supreme executive, but is made subject to the limitation 
of the advice of the council. 

If on the address made by both branches of the legislature for 
the removal of the reporter, the governor could not remove except 
by the advice of council, much more, then, can he not remove 
on his own motion - except in the special cases otherwise 
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''provided for," where he may remove those he has appointed 
without advice of council. It is thus clear, that the general 
power of appointment or removal is no part of the executive 
functions of the governor alone. In reference to each his action 
is restricted by the advice and consent of his council. Even in 
the special case of an address of both branches of the legislature, 
he is subject to their advice, without which there can be no 
removal. His power of removal is restricted to the instances 
where the appointment is vested in him alone, and the power of 
removal is specially given in the statute conferring the appointing 
power or is an inference from the power of appointment. 

Where the appointments have been with the advice and con
sent of the council, the removals have been by the appointment and 
qualification of a successor. The appointment and removal are 
by one and the same act. The appointment removes. This 
should obvi9usly be so, else the govern9r might create vacancies 
he could never fill, because the council not consenting to his 
nominations, the offices would remain vacant. Hence removals 
have ever been by confirmed nominations. The removal is a 
consequence of the appointment of a new officer. It never 
precedes it. 

The document purporting to be a removal, is equally unau
thorized and unprecedented in the administration of the State. 

The power of removal . where the appointment is by the 
governor with the advice and consent of the council, is not 
conferred by the constitution on the governor. Neither is it by 
the statute creating the office, which was approved J cine 20, 
1820, by which the governor by and with the advice of the 
council ''was empowered to appoint a reporter," who was 
'

1removable at the pleasure of the executive." 
A constitution had just been adopted. A new government had 

.been inaugurated. Those who framed the constitution were 
. called upon to administer the government. The act first creating 
the office of reporter, was passed shortly after the adoption of 
the constitution. The president of the constitutional convention 
was the governor of the State. The office was created '' remova-

tble at the pleasure of the executive." The commission issued, 
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was to have and to hold, &c. "unless sooner removed by the 
governor and council for the time being." Thus those adminis
tering the government at its very. inception, construed executive 
to mean governor and council. The form then adopted has been 
in use to the present time, in reference to the tenure of the 
reporter's office, a$ well as to the other offices, when in the 
statute creating them, this language is used. 

The statutes have been repeatedly revised, and the same 
language used, and commissions in the same form issued. 

The contemporaneous meaning given to the word '' executive," 
has received the sanction of every succeeding administration. 

The reporter, be it observed, is "removable at the pleasure of 
the executive," that is by the governor with the advice and 
consent of the council, not by the '3upreme executive power or 
authority, as in the case when the governor as the '' the supreme 
executive authority" of the State, issues as such, his warrant 
"under the great seal of the State," to the sheriff or his deputies, 
commanding him, in the case of one sentenced to death, to 
carry said sentence into execution. · In such case his action is 
without the advice or consent of his council. R. S., c. 135, § 
9. Nor is the reporter made removable "by the governor" simply. 

The executive power is clearly referred to, that is, the execu
tive branch of the government. 

"Great deference has been paid in all cases to the action of the 
executive department, when its officers have been called upon 
under the responsibilities of their official oaths, to inaugurate a 
new system, and when it is to be presumed, they have carefully 
and conscientiously weighed all considerations, and endeavored 
to keep within the letter and the spirit of the constitution." . 
Cooley on Constitutional Limitations, 69. 

It is implied in the claim to remove, that every preceding State 
administration has erred in the meaning to be attached to the 
word "executive," and that every commission issued, when the 
language of the act creating the tenure is like the one establish
ing the office of reporter, has been issued not merely without, 
but against law. But it will be found on examination that the 
construction given to the statute is recognized by the constitu-
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tion, by acts of the legislature and in the messages of the differ
ent governors of the State. Undoubtedly the word may some
times be used in a different sense, but as Mr. Story has well 
bbserved: ''It does not follow, either logically or grammatically, 
that because a word is found in one connection in the constitution 
with a definite sense, therefore the same sense is to be adopted 
in every other connection in which it occurs." The same remark 
is equally applicable in the construction of a statute as of the 
constitution. 

The act of Massachusetts of June 19, 1819, ~'relating to the 
separation of the District of Maine from Massachusetts proper 
and forming the same into a separate and independent State," in 
part, is embodied in the constitution of this State. 

By § 6, of this act ''the executive authority" of each State 
was to appoint two commissioners in relation to the division of 
the public lands, &c. in Maine, and the four so appointed shall 
appoint two men, and in case of their disagreement, the executive 
of each State shall appoint one in addition, &c. ''Executive" 
and 1

' executive authority" are used as equivalent terms, and were 
understood as referring to appointments by the governor of the 
respective States by the advice and consent of their respective 
councils, and the appointments were so made-so that in each 
State, the terms '' executive" or '' executive authority," were by 
the respective governments of each State construed as meaning 
governor and council. The right to remove as well as to appoint 
was conferred by these words. 

Governor King, in his message of January 11, 1821, says:" The 
situation of the Judges of the Circuit Court of Common Pleas is 
not such at this time as is contemplated by the constitution. The 
courts not having been organized anew, the judges continue to act 
under their old commissions, and thus hold their offices during 
the .pleasure of the governor and council and not during good 
behavior, as the principles of the constitution require." Governor 
Parris in his message of January 5; 1822, referring to this subject, 
says: "On examination, I find that the law of Massachusetts, 
establishing a Circuit Court of Common Pleas, has not· been 
revised and re-enacted here, and on turning to the council 
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records, that the justices of that court do not hold their commis
sions from the executive of this State, except such only as have 
been appointed to fill vacancies. Of course, this court exists by 
a law of the parent Sate in force under the provisions of the act 
of separation, and the whole of its members in the first and third 
circuits and one on the second, hold their offices during the 
pleasure of the executive, instead of good behavior, as contem
plated by the constitution." It will be perceived that in these 
communications the governor and council were considered ''the 
executive." 

By c. 226, of the acts of 1823, "the governor with the advice 
of council," was authorized to appoint a suitable person to super
intend the erection of the state prison. Governor Parris, in his 
message of January 10, 1824, on this subject, says: ''The execu
tive proceeded to the appointment of a suitable person to super
intend the erection of said prison," &c. 

By c. 78, of the resolves of 1824, the amount of fifteen hund
red dollars was placed at the disposal of the governor with the 
advice of council for the education of the deaf and dumb. 
Governor Parris, in his message of January 7, 1825, uses this 
language: "The executive have adopted such measures as 
seemed most likely to comport with the views of the legislature 
and to secure the accomplishment of the object," -that is, the 
education of the deaf and dumb. 

By the resolve of February 2, 1828, the governor with advice 
of council was authorized and requested to appoint during 
pleasure "a commissioner of public buildings," with power to 
obtain plans and estimates of the probable expense of preparing 
grounds and finishing the public buildings for the accommodation 
of the executive and legislative departments to be laid before the 
governor and council for their approval, subject to changes, 
modifications and alterations to be suggested and approved by 
them. 

Honorable vVilliam King was appointed the commissioner of 
publfo buildings under this resolve, and in answer to a request by 
Governor Lincoln, he writes, January 29, 1829, "Having been 
requested to present to the executive the plans for the erection 
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of a building for the accommodation of the legislative and execu
tive departments," &c. he proceeds to give his estimates and 
plans as far as completed- directing his communication to the 
governor and council-as the executive to whom his plans and 
estimates were to be presented. 

It is to be observed that the commission was to act under the 
advice and direotion of the governor and council. The house of 
representatives having requested a copy of the directions, Governor 
Smith, in his message of February 1, 1831, in compliance with 
such request, says : '' I herewith transmit copies of all the direc
tions, which have been given by the executive in relatio~ to the 
state house," &c. 

Governor Smith, in his message to the senate and house of 
representatives of February 7, 1832, after saying that the secre
tary of State will lay before them a communication from the 
commissioner of public buildings, stating the amount of expendi
tures, proceeds as follows: "In furnishing the house in a suitable 
manner, it was found necessary to exceed the appropriations 
made for that purpose, and several additions and alterations not 
contemplated in the original plan have been made by the commis
sioner under the direction of the executive department." 

On February 17, 1831, ( c. 490) an act was approved, the 
object of which was as alleged in the preamble, to make valid the 
alleged unconstitutional acts of the legislature and the doings of 
the executive department of 1830. 

By § 4, the doings of any officer deriving his authority from 
the executive department of that year shall not be set aside or 
held void by reason of the unconstitutionality of the doings and 
proceedings mentioned in the preamble of the act. 

By § 5, it was enacted that no marriage solemnized by any 
person deriving his authority to solemnize from said executive 
shall be set aside or made void by reason of any defects in the 
proceedings aforesaid, that is the legislative and executive 
proceedings of the preceding year. 

By the then existent law, persons appointed to solemnize 
, marriages were appointed and commissioned by the governor 
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with advice of council (since changed by c. 110, of the acts of 
18 7 6 as before stated) . 

The words executive and executive department were used to 
mean governor and council, in, a carefully worded and important 
act rendering valid all the acts of the legislative and executive 
departments. 

By a resolve of March 23, 1835, the governor with the advice 
of council was authorized to appoint three commissioners of the 
state prison to report the best system of prison di~cipline. The 
appointments were made and in his message of January, 1836, 
Governor Dunlap says: ''By recurring to the proceedings of the 
last legislature you will find that a resolve was passed authorizing 
the governor with the ad vice of council to appoint commissioners 
to report a system of prison discipline for the State, &c. In 
conformity to the authority vested in the executive, the trust was 
confided to William D. Williamson, Nathaniel Clark and Joseph 
R. Abbott," &c. 

By a resolve of March 1, 1836, the governor by advice of 
council was authorized to appoint an agent to superintend the 
erection of an insane hospital under the general direction of the 
governor with the advice of council. In his message of 1837, 
Governor Dunlap says : "In conformity to the authority vested in 
the executive, the trust was confided to Reuel Williams, Esq." 
&c. 

In all these cases the power was entrusted to the governor and 
council, and not to the governor. The '' executive" was the 
governor with the advice and consent of his council. 

So Governor Kent, in his message of March 12, 1835, uses the 
word executive as equivalent to and meaning governor and 
council. 

But it is unnecessary to give additional illustrations of the 
use of the word executive by all the different governors who 
have been called to administer the affairs of the State. 

The same word may have different meanings, and different 
words or forms of expression may be used to convey the same 
idea. The various statutes in relation to officers appointed by 
the governor by the advice and consent of his council, enacted 
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in the early days of the government, as well as since, adopt 
different language to express one and the same meaning. 
Thus, by c. 148, of the acts of 1821, :'the governor with the 
advice and consent of council," was empowered to appoint an 
inspector general of beef and pork, "to be by them removable at 
pleasure." By c. 17 5, they were authorized to appoint an Indian 
agent, "during pleasure." By c. 177, they were authorized to 
"appoint and commission" pilots, whom they might suspend or 
remove "at their discretion." 

By c. 54, of the acts of 1820, they were authorized to appoint 
a reporter ''removable" at the pleasure of the executive. '' The 
bank examiner is appointed by the governor with advice of 
council" and holds his office by R. S., c. 4 7, § 54, "subject to 
removal at any time by the appointing power." 

Coroners by R. S., c. 80, § 40, "hold their offices according to 
the provisions of the constitution." By R. S., c. 142, § 1, the 
trustees of the state reform school are to be appointed by the 
governor with the advice of council, "to hold their offices during 
the pleasure of the governor and council" but not more than four 
years under one appointment. 

In some instances the statute says nothing in relation to removal, 
but that would not affect the dght to remove. 

Most of these offices were created at the commencement of the 
State government. But notwithstanding this varying use of 
language, it was unquestionably the intention of the legislature 
to place the power of removal in the governor by the advice and 
consent of his council. It was so understood by those adminis
tering the government, when the offices named and others with 
varying language as to removal were created, for in all instances 
the commissions were issued and signed, - the respective officers 
being removable at the pleasure of the governor and council. 

In some instances, in the different revisions of the statutes, 
the language as to removals has been changed :ffom one form of 
expression to another, the different forms being regarded as 
equivalent and identical in their meaning-the revisers not being 
authorized to change the law. 
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By c. 90, of the acts of 1821, the governor and council were 
authorized to appoint and commission fish inspectors to hold office 
"during his pleasure," and the first commission was issued ''during . 
the pleasure of our governor." This, it is believed, is the only 
case where an appointment by the govenor and council was made 
removable by the governor. 

By c. 257 of the acts of 1824, it was enacted, "that all civil 
officers, appointed and commissioned by the governor and council, 
or who shall be hereafter commissioned by the governor and 
council, whose tenure of office is not otherwise provided for or 
limited by the constitution, shall hold and exercise their respect
ive offices for the term of four years and no longer, unless 
re-appointed: provided, however, that this act shall not be so 
construed as to prevent the governor, with the advice of council, 
from removing any such officers within the term of four years ; 
and this act shall not extend to such ministers of the gospel as 
are or may be appointed and commissioned to solemnize 
marriages ; or to such as are or may be commissioned by the 
governor before whom certain judicial, executive and civil officers 
are required by law to take and subscribe the oaths or affirma
tions required by the constitution." 

The reporter is a civil officer appointed and commissioned by 
the governor and council. His "tenure of office is not otherwise 
provided for or limited by the constitution." He is therefore by 
the express terms of the statute to hold for four years, "unless 
re-appointed." He may by the proviso he removed, by "the 
governor with the advice of the council," and not otherwise. 
The statute is general and applies to all civil officers. The 
exceptions from this statute are specially named "the cases pro
vided for, and limited by the constitution"-are judges whose 
tenure was during good behavior,-to the age of seventy
justices of the peace, and notaries public for seven years if they 
so long behave themselves well. The act embraced within its 
terms, the office of reporter, who originally ·was "removable at 
the pleasure of the executive." It affirms by necessary and 
inevitable implication the correctness of the construction first 
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given as to the removability of the reporter, for he is within the 
obvious words of the act. 

This act was passed in the administration of Governor Parris, 
a learned and able judge and an influential member of the con
stitutional convention. In the case of fish inspector, an officer 
appointed by the governor with the advice of the council, to hold 
at the governor's pleasure, the commission was changed, and the 
appointee held his office for four years, removable at the pleasure 
of the governor by the advice :md consent of the council. 

This act with slight alterations by way of condensation 
and not intended to effect any change, is found in R. S., c. 2, § 
84. The original enactment was passed for the purpose of estab
lishing uniformity in the duration of official life. It applies to 
all, '' whose tenure of office is not otherwise provided for by law 
or limited by the constitution." It applies to the office of reporter 
equally as to other offices. There is no statute taking this office 
from its operation. There is no reason why there should be such 
a statute. 

In all cases where the governor appoints with the advice and 
consent of the council, they remove. When the appointing 
power is in the governor alone, he may remove. 

The contemporaneous construction given to the statute adopted 
and uniformly followed by the series of able and upright men, 
who have administered the affairs of the State, has been in 
accordance with law and with the undoubted intention of the 
legislature. Neither negligence, ignorance nor imbecility is to 
be imputed to them. Indeed, as is forcibly remarked by PARKER, 
C. J., in Packard v. Richardson, 17 Mass. 144, "a contempo
raneous is generally the best construction of a statute. It gives 
the sense of a community of the terms made use of by a 
legislature. 

"If there is ambiguity in the language, the understanding and 
application of it, when· the statute first comes into operation, 
sanctioned by long acquiescence on the part of the legislature is 
the strongest evidence that it has been rightly explained in 
practice." 

To the question proposed, we answer : 
1. That the reporter does not hold his office at the will and 

pleasure of the governor alone, and is not removable by him. 
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2. That he is removable only by the governor by and with tha 
ad vice and consent of the council. 

JOHN APPLETON. 

JOHN A. PETERS. 

w. G. BARROWS. 

We concur in the opinion that in the section of the statute 
defining the tenure of office of the reporter of the decisions of 
the law court, R. S., c. 77, § 28, the words ''the executive" are 
employed to embrace, in one general term, both the governor 
and council, who had been mentioned together in the earlier lines 
of the section, and to indicate the executive authority by which 
the appointment is made; that the phrase "who shall hold his 
office during the pleasure of the executive," contemplates the 
same mode of executive action and procedure in effecting a 
removal, as in making an appointment, and that neither from the 
letter, reason nor history of the statute, nor from a comparison 
of it, with those in pari materia, can a just inference be drawn 
of an intention to divide the removing from the appointing 
power. 

We think the section substantially re-enacts, in this particular 
instance, the general constitutional provision that "the tenure of 
all offices which are not or shall not be otherwise provided for, 
shall be during the pleasure of the governor and council," and 
that it was never intended that the former, who has only the 
power to nominate for appointment, shall be able alone to create 
a vacancy which he has not the power to fill without the action 
of the latter. 

WM. WIRT VIRGIN. 

J. w. SYMONDS. 

CHAS. DANFORTH. 

The undersigned, justice of the Supreme Judicial Court, hav
ing taken into con8ideration the question propounded to the 
justices of said court by the executive council of this State, and 
the statement of facts accompanying it; and having given them 
careful and mature examination, respectfully submits the follow
ing answer. 
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By the constitution of this State, article 6, section 3, the 
justices of said court '' shall be obliged to give their opinion upon 
important questions of law, and upon solemn occasions, when 
required by the governor, council, senate or house of representa
tives." The question propounded must be an important question 

· of law, and the occasion upon which it is put must be a solemn 
occasion, to justify the justices of the court in giving an opinion. 
The question may be an important question of law, but if the 
occasion is not a solemn one within the meaning of the constitu
tion, it should not be answered. 

I respectfully submit, with great deference to the opinion of 
the other justices of the court, that the occasion upon which the 
question is propounded, as shown by the statement of facts, is 
not a solemn occasion within the true meaning of the constitution. 

The object of the clause of the constitution under considera
tion, appears to me to be to enable the governor, council, senate 
or house of representatives, to obtain the opinion of the justices 
upon any important question of law, of public concern, which 
the body making the inquiry has occasion to consider and act 

. upon in the exercise of the legislative or executive powers 
in trusted to them respectively, for their guidance in t~eir action. 

It does not contemplate that one branch of the executive or 
legislative department may properly put to the justices, questions 
in regard to the power of another to do an act performed by it, 
or as to the legal effect of such act, in the performance of which 
the body putting the question was not requested to act, and upon 
which it Gannot be required to act. It cannot be that it con
templates that the senate or house of representatives may 
propound questions in regard to the power of the governor to 
remove officers from office, or as to the legal effect of an attempted 
removal, upon which it can in no event act. ~ or does it appear 
to me that it contemplates that the council may require the 
opinion of the justices, as to the legal effect of the action of the 
governor in assuming to remove an officer from office without 
their consent. In-doing so they would require the justices to 
determine the rule by which the governor should be controlled 
in his action in matters upon which he does not require their 
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advice or action, without his consent, and against his protest. 
The fact that the governor acted alone, precludes the idea that 
the council can be required to join in the same act. It may be 
said that they may be required to act with the governor in mak
ing a new appointment to the office. If they should be they 
must exercise the duties of their office according to their judg
ment. The attempted removal by the governor in no way affects 
their constitutional powers or duties. It is their duty to act in 
some way on all nominations made by the governor. If one 
should be made in place of Mr. Spaulding, and they desire his 
removal, they can easily accomplish it by confirming the nomina
tion, and then the question of the power of the governor to 
remove alone will be of no consequence. If they do not desire 
his removal, and doubt the power of the governor to remove 
without their consent, they can decline to confirm, until Mr. 
Spaulding's right to the office can be judicially determined by the 
court. In the mean time the public interest will not suffer. 

By the papers sent up, it appears that Mr. Spaulding denies 
the power of the governor to remove him without consent of the 
council, and claims the rjght to discharge the duties of the office. 
While thus exercising them under color of his commission, and 
with a claim of right to do so, he is an officer de facto, if not de 
Jure, and by the well established rule of law, so far as the public 
are concerned, his acts will be as valid and binding in the one 
case as in the other. Belfast v. Mortill, 65 Maine, 580; S!teehan's 
Gase, 122 Mass. 445. 

There is another reason why the question is one upon which 
the justices are not required to give their opinions. It is a pure 
question of law whether, by the act of the governor, Mr. Spauld
ing was legally removed from the office of reporter of decisions. 
It involves his title to the office. It is a questiou upon which 
both the State and the officer have a right to be heard before a 
:final judgment is pronounced. The proper process in which the 
question can be judicially tried and determined, is the writ of 
quo warranto, which may be sued out at any time by the attorney 
general ; and in it each party would he properly before the court, 

VOL. LXXII. 36 
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could be represented and heard, and a final judgment could be 
rendered. 

If the justices should answer that the governor had the power 
to remove as claimed by him, and that Mr. Spaulding was legally 
removed, it would not be binding upon him as he has had, and 
can have, no opportunity to be heard in the matter; and it would 
violate every principle of law and justice to judicially. determine 
the right of an officer to his o~ce without giving him an oppor
tunity to be heard ; and if the answer is against the power of the 
governor, it would not be binding upon the State, for the attorney 
general might at once bring the writ of quo warranto, and the 
court would be obliged to hear the parties, and determine the 
question judicially. The court should not prejudge the case 
without a hearing in the proper process, unless the occasion is so 
solemn as to require it to avert some public injury. 

If the justices are obliged to answer the question sent up, it is 
not perceived why they may not be obliged to answer any 
question put upon a statement of facts, by the council, involving 
the title of a sheriff or other elective officer to his office, on the 
ground that if there is a vacancy it would be the duty of the 
council to act with the governor in filling it, and thus introduce a 
new mode of trying the right of the officer to his office. 

The case is very similar to that in which the court in Mass
achusetts declined to answer the questions propounded by the 
house of representatives in 1877. Opinion of the Justices, 122 
Mass. 600. 

I am, therefore, of opinion that the question ought not to be 
answered. But although my judgment leads me to this conclu
sion, my confidence in its correctness is somewhat shaken by the 
fact that so many of the other justices of the court are of a 
different opinion. In cases of doubt it may be the duty of the 
court to yield in favor of the prerogative of the body propound
ing the question. The justices of the court in Massachusetts 
have twice recognized this duty, and answered under protest. 5 
Met. 597; 9 Cush. 604. Inasmuch as any opinion now given 
can have no effect if the matter should be judicially brought 
before the court by the proper process, and lest, in declining to 
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answer, I may omit the performance of a constitutional duty, I 
will very briefly express my opinion upon the question submitted. 

I concur in the result of the opinion of Chief Justice APPLETON 
and Justices BARROWS and PETERS ; but not in all the proposi
tions and arguments upon which the result is reached. 

By the constitution of this State, article 9, § 6, ''The tenure 
of all offices which are or shall not be otherwise provided for, 
shall be during the pleasure of the governor and council." 

The office of reporter of decisions was created by act of 1820, 
chapter 54, section 9, which provided that the officer" shall be 
removable at the pleasure of the executive." 

Th.is provision is substantially the same in the Revised Statutes. 
R. S., c. 77, § 28. The word "executive" has two well-defined 
and recognized meanings ; and as applied to our form of State. 
government, one designates the governor as the chief executive, 
or head of the executive department; the other embraces both 
the governor and council when they are required to act together· 
in the execution of any executive power ; and while the constitu
tion ( article 5, part first, ~ 1,) declares that the supreme executive 
power of the State shall be vested in a governor, it uses ( article 
6, § 8) the words "executive power" as embracing both the 

. governor and council. 
Considering the question upon the act of 1820 alone, the 

question arises, In which sense did the legislature use the word, 
'~executive?" 

There is much in the early legislation of the State, and in the 
interpretation of the 'Yord "executive" and" executive authority" 
as they occur in the constitution of the United States, and the 
statutes of this State, by the several departments of our govern
ment, upon which an argument may be based in support of either 
construction ; and after a careful consideration of the question 
in all the lights drawn from these sources, it appears to me to be 
very doubtful whether the legislature in said act used the word 
"executive" as designating the governor alone, or the governor· 
and council. It was undoubtedly competent for the legislature 
to give the governor alone the power of removal ; but if such 
intention is not clearly expressed in the statute, the tenure 
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· of the office must be determined by the constitutional rule before 
quoted. But there is another statute which it appears to me 
conclusively settles the question. R. S., c. 2, § 84. This statute 
is derived from the act of 1824, chapter 257, which reads as 
follows : ii That all civil officers appointed and commissioned by 
the governor and council, or who shall hereafter be commissioned 
by the governor and council, whose tenure of office is not other
wise provided for or limited by the constitution, shall hold and 
exercise their respectjve offices for the term of four years and nQ 
longer, unless re-appointed ; provided, however, that this act 
shall not be so construed as to prevent the governor with the 
advice of council from removing such officer within said term of 
four years ; and this act shall not extend to such ministers of the 
gospel as are or may be appointed and commissioned to solemnize 
marriages ; or to such magistrates as are or may be commissioned 
by the governor, before whom certain judicial, executive and 
civil officers are required by law to take and subscribe the oaths 

· or affirmations required by the constitution." 
The provisions of that act have bee~ brought down through 

the revisions of 1840 and 1857, to the Revised Statutes before 
· cited, with no change of language indicating an intention of the 
legislature to change the meaning, except a change in the phrase

,·ology, designed to except from the operation of the statute, 
, certain offices created by statute with a tenure for a fixed term 
, other than four years. 

Under the provisions of the act of 1824, if the tenure of the 
· office of reporter of decisions was determined by the constitution, 
then the governor had no power to remove without the consent 
of the- council. If not, and the reporter was removable at the 
pleasure of the governor under the act of 1820, then the tenure 
of the office was not ii otherwise provided for or limited by the 
constitution," and became subject to the provisions of said act 
of 1824, and by it was fixed at four years, unless sooner removed 
by the governor with advice of the council. 

The acts of 1820 and 1824 remained without change till the 
revision of 1840; and up to that time the act of 1820, so far as 
the tenure of the office was concerned, was modified and con-
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trolled by the act of 1824. The provisions of both acts, having 
been incorporated into the revisions of 1840, 1857 and 1871, by 
a well settled rule of construction, they must receive. the same 
construction as before the revisions. Hughes v. Farrar, 45 
Maine, 72; French v. Co. Com'rs, 64 Maine, 583. 

This has been the uniform construction put upon these statutory 
provisions by the executive power of the State from 1824 down 
to this year. 

Mr. Greenleaf was appointed reporter in 1820, under the act 
of that year creating the office, and by the terms of his commis
sion was to hold the office during the pleaE;ure of the governor 
and council. After the passage of the act of 1824, and at the 
end of four years from his first appointment he was re
appointed, and by the terms of his commission, was to hold the 
office for four years, unless sooner removed by the governor and 
council as provided in that act. The same form of commission, 
so far as the tenure of the office is concerned, has been continued 
ever since, and every reporter, who has held• the office for more 
then four years in succession has been re-appointed at the end of 
said term. 

I think this construction of the statutes, so long sanctioned, is 
the correct one, and that the reporter of decisions must be 
appointed and commissioned for the· term of four years, unless 
sooner removed by the governor with advice of council, and that 
the governor has no power to remove him without advice of the 
council. 

I therefore answer the question propounded in the negative. 
ARTEMAS LIBBEY. 

I concur in the foregoing opinion prepared by Judge LIBBEY. 
C. W. WALTON, 

To the Honorable, The Council of Maine. 
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RULES 

OF THE 

SUPREME JUDICIAL COURT 
• 

OF THE 

STATE OF MAINE. 

AT PENOBSCOT, JUNE TERM, 1881. 

01·dered, that the following RULES and ORDERS are ordained 
and established as the rules for conducting business in this 
Court. 

I. 
Admission of attorneys of the courts of another state. 

Any person who shall have been admitted an attorney of the 
highest judicial court of any other state, in which he shall dwell, 
and who shall have been a member of the bar in such state, in 
good standing and in active practice, for at least three years, and 

. afterwards shall become an inhabitant of this state, may be 
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admitted an attorney or counsellor of this court, at the discretion 
of the justices thereof, after due inquiry and information con
cerning his moral character and professional qualifications ; such 
person having first conformed to the requisitions of the statute 
regulating the admission of attorneys. 

II. 

Time of the entry of actions. 

No civil action shall be entered after the first day of the term, 
unless by consent of the adverse party, and by leave of the 
court; or unless the court shall allow the same upon proof that 
the entry was prevented by inevitable accident, or other sufficient 
causes; and in all cases the christian and surname of the parties, 
and of each trustee, shall be entered upon the docket. "'\V rits 
are to be filed before entry of the action, and are. to remain on 
file. And any action may be made a misentry at any time during 
the first term, upon proof that the action was settled before the 
sitting of the _court. 

III. 

Entry of the attorney's nanie on the tlerk's docket. 

Change of attorney. 

Upon the entry of every action or appeal, the name of the 
plaintiff's or appellant's attorney shall be entered at the same 
time on the clerk's docket, and in default thereof a nonsuit may 
be entered ; and after entry of the action or appeal, before the 
call of the new docket, the attorney of the defendant or respond
ent shall cause his name to be entered on the same docket as such 
attorney, and if it be not so entered, the defendant or respondent 
may be. defaulted. And if either party shall change his attorney, 
pending the suit, the name of the new attorney shall be sub
stituted on the docket for that of the former attorney, and notice 
thereof given to the adverse party in writing. ·And until such 
notice of the change of an attorney, all notices giv.en to or by 
the attorney first appointed, shall be considered in all respects as 
notice to or from his· client, excepting only such cases in which 
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by law the notice is required to be given to the party p~rsonally. 
Provided, however, that nothing in this rule contained shall be 
construed to prevent either party in a suit from appearing for him
self, in the manner provided by law ; and in such case the party so 
appearing shall be subject to all and the same rules that are or 
may be provided for attorneys in like cases, so far as the same 
are applicable. 

IV. 
Amendments in matters of f01~m. 

Amendments in matters of form will be allowed, as of course, 
on motion ; but if the defect or want of form be shown as cause 
of demurrer, the court will impose terms on the party amending. 

V. 
Amendments in matters of substance. 

Amendments in matters of substance may be made, in the 
discretion of the court, on payment of costs, or on such other 
terms as the court shall impose ; but if applied for after joinder 
of an issue of fact or law, the court will in their discretion refuse 
the application or grant 'it upon special terms ; and when either 
party amends, the other party shall be entitled also to amend, if 
his case requires it. But no new count or amendment of a dec
laration will be allowed, unless it be consistent with the original 
declaration, and for the same cause of action. 

VI. 

Pleas and 1notions in abatement. 

Pleas or motions in abatement, or to the jurisdiction in actions 
originally brought in this court, must be filed within two days 
after the entry of the action, the day of the entry to be reckoned 
as one, and if consisting of matter of fact not apparent on the 
face of the record, shall be verified by affidavit. 

VII. 

Obtaining· a rule to plead. 

Either party may obtain a rule on the other to plead, reply, 
rejoin, &c. within a given time, to be prescribed by the court ; 
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and if the party so required neglect to file his pleadings at the 
time, all his prior pleadings shall be struck out, and judgment 
entered of nonsuit or default, as the case may require, unless t~e 
court, for good cause shown, shall enlarge the rule. 

VIII. 

Time of filing amendnients or pleadings. 

When an action shall be continued with leave to amend the 
declaration or pleadings, or for the purpose of making a special 
plea, replication, &c., if no time be expressly assigned for filing 
such amendment or pleadings, the same shall be filed in the clerk's 
office by the middle of the vacation after the term when the order 
is made ; and, in such case, the adverse party shall file his plea 
to the amended declaration, or his answer to the plea, replication, 
&c., as the case may be, by the first day of the term to which 
the action is continued as aforesaid. And if either party neglect 
to comply with this rule, all his prior pleadings shall be struck 
out, and judgment entered of nonsuit or default', as the case may 
require; unless the court, for good cause shown, shall allow 
_further time for filing such amendment, or other pleadings. 

IX. 

Specifications of defence. 

Parties pleading the general issue, may be required to file, in 
addition thereto, a brief specification of the nature and grounds 
of their defence; and shall, in all cases, be confined on the trial 
of the action to the grounds of defence therein set forth; and all 
matters set forth in the writ and declaratiqn, which are not 
specifically denied, shall be regarded as admitted for the purposes 
of the trial. 

X. 

Denial of signatures, and partnersliips. 

No party, or his attorney, shall be permitted to deny the sig
nature to any paper, or call for proof of its execution, which is 
declared on, or filed in set-off, or mentioned in any specification 
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filed by the plaintiff, or in defence, unless the party, or his attor
ney, shall first make affidavit that he has reason to believe, and 
does believe, that such signature or execution is not genuine, or 
that the paper purporting, to be so signed or executed has been 
mutilated or altered since it was executed; or that the production 
of any subscribing witness thereto is material and necessary for 
the purposes of justice, and shall have given reasonable notice to 
the other party of his ~enial, or intended denial, of such signa
ture or execution. And in all cases where. a partnership is 
alleged in the writ or declaration, or in the specification of 
defence, and t];ie names of the members thereof are set forth 
therein, such partnership shall not be denied, unless upon affi
davit of the party, or his attorney, that he has reason to believe, 
and does believe, that such partnership does not exist as alleged. 

XI. 

Specifications by plaintiff. 

In actions of assumpsit on the common counts, a specification 
of the matters to be proved in support thereof shall be filed, on 
motion of the defendant, within · such time as the court shall 
order. And in actions upon an account annexed, one copy of 
the specifications shall be furnished by the party presenting the 
same, for the court, and one other copy for the jury. 

XII. 

Trustee disclosures. 

In cases of foreign attachment, when any trustee shall present. 
himself for examination, he or his attorney shall give written 
notice thereof to the attorney for the plaintiff, or in. his absence 
cause the same to be noted on the docket ; and, upon motion, 
the court may :fix a time for the disclosure to be made. Before. 
the disclosure is presented to the court for adjudication, there 
shall be minuted upon the back thereof the names of the counsel 
for the plaintiff, and such trustee, with the date of the service of 
the writ upon him, and the number of the action upon the 
docket. 
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XIII. 

Continuances. 

No costs will be allowed, unless for cause shown, to either 
party for that term when an action is continued by consent of 
parties. 

XIV. 

Time for making motions for continuances. 

All motions for the continuance of any civil action shall be 
made at the opening of the court on the morning of the second 
day of the term unless the cause shall come in· course to be 
disposed of in the order of the docket on the first day. Provided, 
however, where the cause or ground of the motion shall first 
exist or become known to the party after the time prescribed by 
this rule, the motion shall be made as soon afterwards as it can 
be made, according to the course of the court ; and whenever an 
action is continued· on such motion, after the time above 
prescribed, the party making the motion shall not be allowed 
any costs for his travel and attendance for that term, unless 
the continuance is ordered on account of some fault or misconduct 
in the adverse party. 

xv. 
Affidavits to support a motion for a continuance. 

No motion for a continuance, grounded on the want of material 
testimony, will be sustained, unless · supported by an affidavit, 
which shall state the name of the witness, if known, whose 
testimony is wanted, the particular facts he is expected to prove, 
with the grounds of such expectation ; and the endeavors and 
means which have been used to procure his attendance or deposi
tion, to the end that the court may judge whether due diligence 
has been used for that purpose. 

And no counter affidavit shall be admitted to contradict the 
statement of what the absent witness is expected to prove ; but 
any of the other facts stated in such affidavit may be disproved 
by the party objecting to the continuance. And no action shall 



572 RULES OF THE SUPREME JUDICIAL COURT. 

be continued on such motion if the adverse party will admit that 
the absent witness would, if present, testify to the facts stated 
in the affidavit, and will agree that the• same shall be received 
and considered as evidence on the trial, in like manner as if the 
witness were present and had testified thereto ; and such agree
ment shall be made in writing at the foot of the affidavit, and 
signed by the party, or his counsel or attorney, if required. 
And the same rule shall apply, mutatis mutandis, when the 
motion is grounded on the want of any material document, paper 
or other evidence that might be used on the trial. 

XVI. 

Evidence to support a motion grounded on facts. 

The court will not hear any motion grounded on facts, unless 
the facts are verified by affidavit or are apparent from the record, 
or from the papers on file in the case, or are agreed and stated 
in writing signed by the parties or their attdrneys, and the same 
rule will be applied as to all facts relied on, in opposing any 
motion. 

XVII. 

Motions for new trials. 

Motions for new trials must be made in writing, and assign 
the reasons thereof, and must be filed within two days after the 
verdict, unless the court shall for good cause by special order 
enlarge the time. 

When a motion is made to have a verdict set aside as being 
against law or evidence, the party making the motion shall 
prepare, or cause to be prepared, a report of the whole evidence 
in the case, and present the same to the presiding judge for his 
signature within such time as he shall by special order direct ; 
and if no such special order is made, it must be done within ten 
days after the adjournment of the court ; and if not so done, the 
judge shall not be required to sign it; and the motion may be 
regarded as withdrawn, and the clerk be directed to enter judg
ment on the verdict. 
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And when a motion for a new trial is made for any other cause, 
the evidence in suppo:r;t thereof shaJI be taken within such time 
as the court shall order, or the motion will be regarded as 
withdrawn. 

XVIII. 

· Exceptions. 

Exceptions to the admission or exclusion of evidence must be 
taken, and a note thereof made by the presiding judge, at the 
time the ruling admitting or excluding the evidence is made, or 
all objections to it will be regarded as waived. 

Exceptions to any opinion, direction or omission, of the pre
siding judge, in his charge to the jury, must be stated before the 
jury retire, or all objections thereto will be regarded as waived. 

XIX. 

Motions in arrest of judgrnent in crirninal cases. 

Motions in arrest of judgment, in criminal cases, shall be filed 
and presented to the court for adjudication during the term in 

• which the accused has been found guilty, whether exceptions be 
or be not filed and allowed; and1if not so presented, all right to 
file the same shall be considered as waived. 

xx. 
Tinie of filing motions, presenting petitfons, &c. 

All motions, petitions, reports of referees, applications for 
commissions to take depositions, surveys, or for views by the 
jury in cases touching the realty, and all like applications shall 
be made and presented at the opening of the court on the morn
ing of the second day of the term: -provided, that where the 
cause or ground of such motion or other application shall first 
exist or become known to the party after the time in this rule 
appointed for making the same, it may be made at any subsequent 
time. But motions or applications, such as from their nature 
require no notice previous to granting the same, may be made at 
the opening of the court on the morning of each day. 
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XXI. 

Objectwns to reports. 

Objections to any report offered to the court for acceptance, 
shall be made in writing and filed with the clerk and shall set 
forth specifically the grounds of the objections, and these only 
shall be considered by the court. 

XXII. 

Notice previous to motion~. 

When any motion is made in relation to any civil action at the 
times specifically assigned for such motions by the rules of this 
court, no previous notice need be given to the adverse party. 
But the court, if notice have not been given, will allow time to 
oppose the motion if the case shall require it. . Where, however, 
for any special cause, such motion may, by the proviso of any 
rule, be made at a subsequent time, it will not be heard unless 
seasonable notice thereof shall have been given to the adverse 
party. 

XXIII. 

Depositions taken in term time. 

Depositions may be taken for the causes and in the manner by 
law prescribed, in term time, as well as in vacation; provided, 
they be taken in the town in which the court is holden, and at 
an hour when the court is not actually in session. But neither 
party shall be required during term time to attend the taking of 
a deposition, at any other time than is above provided, unless 
the court, upon good cause shown, shall specially order the 
deposition to be taken. 

XXIV. 

Commissions to take depositions. 

The court will grant commissions to take the depositions of 
witnesses and will appoint the commissioners ; and in vacation a 
commission may be issued upon application to either of the judges 
of the court, in the same manner as may be granted hi term 
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time; or either party, upon application to the clerk, may obtain 
a like commission ; but, in the latter case, unless the parties ~ 

shall agree on the person to whom the commission shall issue, the 
commission shall be directed to any judge of any court of record. 
And in each case the evidence, by the testimony of witnesses, 
shall be taken upon interrogatories to be filed in the clerk's office 
by the party applying for the commission, and upon such cross 
interrogatories as shall be filed by the adverse party, a copy of 
the whole of which interrogatories shall be annexed to the 
deposition. And no such commission shall issue but upon 
interrogatories to be filed as aforesaid by the party applying and 
notice to the opposite party or his agent or attorney, accompanied 
with a copy of the interrogatories so filed, to file cross interrog
atories within fourteen days from the service of such notice. And 
no deposition taken out of the State without such commission 
shall be admitted in evidence unless the same were taken by some 
justice of the peace, notary public, or other officer legally 
empowered to take depositions or affidavits in the State or county 
in which the deposition is taken, or unless the adverse party was 
present, or was duly and seasonably notified, but unreasonably 
neglected to attend. 

XXV. 

Filing depositions. 

All depositions shall be opened and filed with the clerk at the 
term for which they are taken ; and if the action in which they 
are to be used shall be continued., such depositions shall remain 
on file and be open to all objections when offered on the trial as 
at the term at which they were opened ; and if not so left on the 
files they shall not be used by the party who originally produced 
them ; but the party producing a deposition may, if he see fit, 
withdraw it during the same term in which it is originally filed, 
it which case it shall not be used by either party. 

XXVI. 

Use of copies of deeds. 

In all actions touching the realty, office copies of deeds per
tinent to the issue, from the registry of deeds, may be read in 
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evidence without proof of their execution, where the party 
offering such office copy in evidence is not a party to the deed, 
nor claims as heir, nor justifies as servant of the grantee, or his 
heirs. 

L"'CVII. 

Notice to produce written evidence. 

Where written evidence is in the hands of the adverse party, 
no evidence of its contents will be admitted unless previous 
notice to produce it on trial shall have been given to such adverse 
party or his attorney, nor will counsel be allowed to comment 
upon a refusal to produce such evidence, without first proving 
such notice. 

XXVIII. 

Trial list and order of trials. 

Immediately after the call of the continued docket, a trial 
list of all actions to be tried by the jury shall be made, and a 
time nssigned for the trial of each action upon the list, and all 
other actions shall be tried or otherwise disposed of in the order 
in which they stand upon the docket. Any action shall be 
considered in order for trial at the return term, when the party 
desiring it shall have given written notice thereof to the adverse 
party ten days before the sitting of the court. 

XXIX. 

Copies for the law court. 

No cause standing for argument on the law docket will be 
heard until the parties shall have furnished each of the judges 
with a copy or abstract of the case fairly and legibly written or 
printed, containing the substance of all the material pleadings, 
facts and documents on which the parties rely ; and each of the 
parties, or their respective counsel, before or at the commence
ment of the argument of each case, shall furnish to each justice 
of thJ court present, and also to the reporter, a written or printed 
statement of all the points of law to be made in the argument, 
noting under each point the authorities to be cited to sustain it. 
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Should both parties neglect to comply with this rule, the case, 
when it comes in the order of the docket to a hearing, will be 
continued or judgment will be immediately entered, at the discre
tion of the court. Should one party comply and the other neg
lect to do so, the party complying may be heard in argument and 
the case be decided without hearing the other party. 

Statements of points may be omitted by counsel who present 
an argument in writing and confine themselves to it, except in 
strict reply. One copy only of the case will be required in cases 
submitted upon written arguments or briefs not read to the court. 

In all cases of writs of error or certiorari, issues of law on 
pleadings, facts agreed and stated by the parties, and trustee 
processes, it shall be the duty of the plaintiff or complainant to 
furnish the papers or abstracts for the court ; and in all other 
cases the same shall be done by the party who moves for a new 
trial, or who holds the affirmative upon the question to be argued; 
but this shall not prevent the adverse party from furnishing the 
papers if neglected by him whose duty it is to furnish them ; and 
where the party whose duty it is shall neglect to furnish the 
papers, as by the rules of this court is required, he shall not 
have any costs that term and shall further be liable to be non
suited, defaulted, or have judgment entered against him as upon 
a nol pros. or discontinuance, or such other judgment as the 
case may require. 

XXX. 

Pay1nent of clerk's fees. 

No cause shall be opened fo,r trial by the jury until the fees 
due to the clerk shall be paid when they are by law payable ; 
and if the clerk shall fail to demand any such fees when payable 
aforesaid, he shall be chargeable with all those for which he 
is by ]aw required to account to others in like manner as if he 
had actually received the same. 

XXXI. 

Costs in actions under reference. 

"\Yhen an action is continued by the court for advisement, or 
under reference by a rule of court, costs shall be allowed to the • 
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party prevailing for only one day's attendance and his travel at 
every intermediate term. 

XXXII. 

Taxation of· costs. 

Bills of costs shall be taxed by the clerk upon a bill to be 
made out by the party entitled to them, if he shall present such 
bill, and otherwise upon a view of the proceedings and files 
appearing in the clerk's office; and no costs shall be taxed with
out notice to the adverse party to be present, provided he shall 
have given notice to the clerk in writing, or by causing it to be 
entered on the clerk's docket, of his desire to be present at the 
taxation thereof. 

XXXIII. 

Day of rendi"tion of fudgment. 

The clerk shall make a memorandum on his docket of the day 
on which any judgment is awarded; and if no special award of 
judgment is made it shall be entered as of the last day of the 
term. 

XXXIV. 

Custody of papers by the clerk. 

The clerk shall be answerable for all records and papers filed 
in court, or in his office ; and they s~all not be lent by him, or 
taken from his custody, unless by special order of court ; but the 
parties may at all times have copies; provided only that deposi
tions may be withdrawn by the party producing them at the same 
term at which they are opened; and whilst remaining on the files 
they shall be open to the inspection of either party at all reason:
able hours. 

XXXV. 

Filing papers and recording Judgments. 

In order to enable the clerks to make up and complete their 
records within the time prescribed by law, it shall be the duty of 
the prevailing party in every suit forthwith to file with the clerk 
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all papers and documents necessary to enable him to make up 
and enter the judgment and to complete the record of the case ; 
and if the same are not so filed within three months after judg
ment shall have been ordered, the clerk shall make a memoran
dum of the fact on the record ; and the judgment shall not be 
afterwards recorded unless upon a petition to the court at a sub
sequent term, and after notice to the adverse party, the court 
shall order it to be recorded. And no execution shall issue until 
the papers are filed as aforesaid. And when a judgment shall be 
recorded upon such petition the clerk shall enter the same, together 
with the order of court for recording it, among the records. 
of the term in which the order is passed, with apt refer-. 
ences in the index and book of records of the term in which the 
judgment was awarded, so that the same may be readily found, 
and the judgment when so recorded shall be, and be considered, 
in all respects as a judgment of the term in which it was origi
nally awarded. And the party delinquent in such case shall pay 
to the clerk the costs of recording the judgment anew, and also, 
the costs on the petition and also the costs of the adverse party, 
if he shall attend to answer thereto. 

XXXVI. 

Writs of venire jacias. 

Every venire jacias shall be made returnable into the clerk's: 
office by ten of the clock in the forenoon of the first day of the 
term, and the jurors shall be required to attend at that time; except
ing only when, in case of a deficiency of jurors, the court shall order 
an additional venire facias in term time, in which case the same 
shall be made returnable forthwith, or at such time as the court 
shall order. 

XXXVII. 

Gapias upon indictments and scire facias upon recognizances. 

On indictments found by the grand jury, the clerk shall, ex· 
officio, issue a capias without delay ; and when default is made 
by any party bound by recognizance in any criminal proceeding, 
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the clerk shall in like manner issue a scire facias thereon, return
able to the next term, unless the court shall make a special order 
to the contrary, and when not otherwise provided by statute. 

XXXVIII. 

Decision of causes where there is disagreement. 

In case of a disagreement of the members of the court in a 
cause argued orally or otherwise, the papers in the case shall be 
submitted to the members of the court not present at the term 
and the decision shall be m~de by all the members of the court, 
unless the counsel, or either of them, at the term when the case 
is entered, shall present their dissent thereto upon the docket. 

XXXIX. 

Examination of witnesses. 

But one counsel on each side will be permitted to examine a 
witness, except by leave of court. 

XL. 

Re-examination of witnesses. 

A witness cannot be re-examined by the party calling him, 
after his cross-examination, unless by leave of court, except so 
far as may be necessary to explain his answers on his cross-exam
ination, and except as to new matter elicited by the cross-

. examination, touching which he had not been examined in chief. 

XLI. 

Limitation of time for argument. 

In all trials of causes, whether by jury or by the court, the 
·closing arguments of the counsel of the respective parties shall 
be limited to one hour on each side, unless before the commence
ment of the arguments, for good cause, the court shall allow 
further time, which shall in all cases be fixed and definite. 
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XLII. 

Attorneys not to be bail or witnesses. 

No attorney shall give bail or recognize as principal or surety 
in any criminal matter in which he is employed as counsel or 
attorney, nor shall he become bail in any civil suit. 

No attorney or counsellor shall be permitted to take any part 
in the conduct of a cause before a jury in which he is a witness 
for his client, except by special leave of the court. 

XLIII . 

.Assessment of damages by clerk. 

When the defendant is defaulted by agreement to be heard in 
damages by the clerk or an assessor instead of the presiding 
judge or a jury, the clerk or assessor may, on due notice, hear 
the parties in vacation and assess the damages ; and judgment 
may be entered on such assessment as of the term of the default 
without the right of a party aggrieved to have the assessment 
returned to the next term for acceptance or rejection, unless such 
right is reserved. 

SCHEDULE OF FEES. 

Writ of attachment (including power of attorney, 
declaration, attorney's fee and blank), 3.54 

Libel, petition or complaint, 3.50 
Writ of replevin and bond, 4. 58 
Service as taxed by the officer, subject to correction. 
Entry, 60 cents in the county courts. $1 in the law courts. 
Travel, 33 cents for every 10 miles to the court and the same 

returning ( observing the rule prescribed in R. S., c. 116, 
§ 14.) 

Attendance, 33 cents for each day as noted upon the docket, not 
exceeding 10 days (but actions under reference, under 
advisement in the law court, where a party has deceased 
and his administrator has not come in, and ,vhere the 
defendant is out of the State and the case is waiting service 
or notice, only one day's attendance shall be taxed.) 
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Continuance at each term for the plaintiff or appellant, 
except in counties where clerks are salaried 
officers, 5 cents. 

Subpamas, 10 cents each. 
Witness fees as per certificate and depositions as taxed by the 

magistrate ( subject to correction on hearing.) 
Surveyors' and auditors' fees as charged by them ( subject to 

correction.) 
Costs of reference as reported by the referee. 
Advertising notices, the amount charged by the publisher, ( sub

ject to objection and correction.) 
Commission to an auditor or surveyor, 50 cents. 
Writ of seizin of dower, $1, and the fees of the officer and 

commissioners as taxed thereon ( subject to correction on 
objection.) 

Warrant to make partition, $1, and the fees of the commissioners 
as taxed thereon ( subject to correction if objected to.) 

Copy of judgment in actions of debt on judgment, and in scire 
facias against a trustee, 50 cents. 

Copy of writ, libel or other process, with order of notice there
on, and copy of libel with summons annexed, $1 each. 

Order of notice annexed to an original libel or other process, 
returnable in another county, 50 cents. 

Copy of order of notice, with abstract of the writ or other 
process, 50 cents. 

When the register of probate, or register of deeds, by request 
brings his books or papers into court, to be used on the trial 
of a cause instead of copies, the usual witness fee may be 
taxed for him. 

Official copies, 12 cents per page of 224 words. 
Rule of reference, 20 cents. 
Acceptance, 30 cents. 
Clerk for making up judgment ( casting damages and taxing 

costs) 25 cents, and for a hearing in damages or costs such 
reasonable compensation as a justice of the court may allow. 

Filing depositions, or other papers, 5 cents each. 
·when a trustee is entitled to costs, they may be taxed as for any 

other party. 
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In actions transferred to the law court, the plaintiff, if be prevail, 
may tax one attorney's fee in addition to that embraced in 
his writ. If the defendant prevail, he may tax one attorney's 
fee for the issue in fact, and one for the issue in law. 

The defendant, when he recovers cost, may tax the same fees 
and charges as mentioned in the plaintiff's schedule above, 
so far as they are appropriate. 

In cases brought up by appeal, the prevailing party will be 
allowed the legal costs below, as certified by the magistrates, 
subject to revision if objected to. 

Process to enforce a lien on personal property, 1. 00 
Writ of execution, 15 cents. 
Execution for possession, 25 cents. 
·writ of restitution, 40 cents. 

Printed copies of reports, exceptions, &c., furnished by the 
clerks to the law judges, may be taxed in the bill of cost at the 
rates paid to the printer, with reasonable compensation to the 
clerks for preparing the manuscripts, correcting proof, &c. 
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RULES 

FOR THE 

REGULATION OF PRACTICE 
!N 

CHANCERY. 

I. 

The supreme judicial court, held by one of the judges, shall 
be deemed always open in each county for equity proceedings. 

II. 

There shall be rule-days on the first Tuesday of each month, 
in all the counties, for the return of process and the entry of all 
proceedings and orders that may be taken at the rules. 

III. 

The clerk's office shall be open, and the clerk shall be in attend
ance, on every rule-day, to receive, enter and dispose of all 
motions, rules, orders and other proceedings in equity which do 
not require the allowance or order of a judge of the court, when 
the same shall be applied for in pursuance of these rules. 
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IV. 
Any judge, in vacation or in term, at chambers, or on rule

days at the clerk's office, in any county, may make and direct 
any interlocutory orders, rules and other proceedings preparatory 
to hearing the causes on their merits, reasonable notice of the 
application therefor being first given to the adverse party, or his 
solicitor, to appear and show cause to the contrary at the next 
rule-day thereafter, unless some other time is assigned by the 
judge for the hearing. 

v. 
All motions, rules, orders and other proceedings made and 

directed at chambers, or on rule-days at the clerk's office, shall 
be entered by the clerk upon the docket as of the day when they 
are made and directed. 

Any order or decree made at a hearing out of the county where 
the cause is pending, shall be transmitted at once and entered 
upon the docket of said county. 

VI. 

The bill shall contain a clear and explicit statement of the 
plaintiff's case, avoiding prolixity and repetition. 

The introductory part shall contain the names, places of resi
dence and proper description of all parties- plaintiffs and 
defendants-by and against whom the bill is brought; and the 
form shall be in substance as follows: 
"---, ss: To the Suprerne Judicial Court: 
A. B. of---, etc., complainsagainstC. D. of---, etc., 

and E. F. of---, etc., and says," etc. 

VII. 

The common confederacy clause-averring a confederacy 
between the defendants to injure or defraud the plaintiff; the 
charging part-setting forth the matters or excuses which the 
defendant is supposed to intend to set up by way of defence to 
the bill ; the jurisdiction clause- that the acts complained of are 
contrary to equity and that the plaintiff is without remedy at 
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law ; and the prayer for an answer and for answers to interroga
tories, except where the plaintiff relies on the discovery of the 
defendant, may all be omitted. The prayer shall ask the special 
relief to which the plaintiff supposes himself entitled and for 
general relief; and if an injunction, or other special order pend-
ing the suit, is required, it shall be specially asked for. 

A general interrogatory only need be introduced and it shall 
be sufficient to require a full answer to all matters alleged ; but 
the plaintiff, when his case requires it, may propose specific 
interrogatories, and may allege by way of charge any particular 
fact for the purpose of putting it in issue. 

VIII. 

The prayer for process of subpama shall contain the names of 
all the defendants named in the introductory part of the bill ; 
and if any of them are known to be infants, or under other legal 
disability, shall state the fact, so that the proper order may be 
taken thereon. If an injunction, or other special order, pending 
the suit, is asked for in the prayer for relief, it need not be 
repeated in the prayer for process. 

IX. 

Bills of discovery and those praying for an injunction must be 
verified by oath, in the form herein prescribed for the oath to 
answers. 

x. 
Every bill shall have the signature of counsel annexed to it, 

which shall be considered as an affirmation on his part that, upon 
the instructions given to him and the case laid before him, there 
is good ground for ·the suit, in the manner in which it is framed. 

XI. 

The plaintiff shall file his bill before or at the time of taking 
out the subpama ; and no injunction or other proceeding shall be 
allowed until the bill is filed, except for good cause shown. 
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XII. 

When the bill is not inserted in an original writ, the origin~! 
process to require the appearance of defendants shall be a sub
pama under the seal of the court, bearing the test of some justice 
thereof not a party nor interested and signed by the clerk ; and 
it shall also contain an order on the defendants to file in writing 
with the clerk, within the number of days therein designated, 
his demurrer, plea or answer. The subpama shall be in the form 
following : · 

STATE OF MAINE. 

--,ss. To C. D. of (addition) 
GREETING: 

[L. s. J We command you that you appear before our Supreme Judicial 
Court, next to be holden at within and for the County 
of on the day of next, then and there to answer to a bill of 
complaint exhibited against you by E. F. of (addition), and to do 
and receive what our said court shall then and there consider in that behalf. 

And we further command yon, and each of you, to file with the clerk of said 
court, within days after the service hereof, your demurrer, plea, or 
answer to said bill. 

Hereof fail not, under the pains and penalties of the law in that behalf pro
vided. 

Witness, J. A., Justice of our said Court, the 
in the year of our Lord 

day of 

Clerk. 

The return day and the service shall be in accordance with 
the statute and with the order of court if such order has been 
given thereon. Service may be made by any officer qualified 
to serve other writs of summons. If a party shall not be found, 
a copy thereof may be left at his usual place of abode, and the 
truth of the case being returned by the officer, if it shall be 
made to appear to the court that the party has actual notice of 
the suit, no other service shall be required ; otherwise such 
notice shall be given as the court shall order. 

XIII. 

Whenever it shall appear that a defendant resides out of the 
State, the clerk, on application of the plaintiff, at any time after 
the filing of the bill, shall enter an order requiring such defend-
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ant to appear and answer the bill, if in any part of the United 
States east of the Mississippi River, or in the States of Louisiana, 
Missouri, Iowa or Minnesota, within one month; if within any 
other of the United States or New Brunswick, Nova Scotia or 
Canada, within two months ; if elsewhere in the territory of the 

- United States, or in Great Britan, Ireland or France, within 
three months; and if in other foreign parts, within six months, 
from the rule-day next succeeding the date of such order. The 
order shall state the title of the suit, and shall set forth briefly 
the substance of the plaintiff's bill. A copy of the order shall 
be served on such defendant personally, or published three times, 
in different weeks, within thirty days after the date of the order, 
in some newspaper published in the county where the suit is 
pending; and proof of such service shall be made by affidavit, 
or such other manner as the court may order. 

XIV. 

The reasonable expense of printing bills, answers, pleas and 
demurrers, when incurred, may, at the discretion of the court, be 
taxed in the bill of costs. 

xv. 
The defendant shall be required to answer fully, directly and 

particularly, to every material allegation or statement of the 
bill, as if he had been thereto particularly interrogated. 

Answers shall be entitled, with the county in the margin, the 
style of the court, and the title of the cause, and shall be in sub-
sta11ce as follows: \ 

"--, ss. IN THE SUPREME JUDICHL COURT. 

A. B. v. C. D. ET AL. 

The answer of C. D., who says," etc. 

The clause in answers reserving exceptions, and protestations 
in pleas, answers and demurrers, and the common concluding 
clause in answers denying combination, and the general traverse, 
may be omitted. 

XVI. 

An answer shall be upon oath or not, acording to the require
ment of the statute. The oath shall be in substance that the 
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defendant has read the answer or heard it read and knows the 
contents of it, and that the same is true of his own knowledge, 
except the matters stated to be on his information and belief; 
and that as to these matters he belives them to be true. The 
certificate of the magistrate must state the oath adminstered. 
An affirmation may take the place of the oath in cases authorized 
by the statute. 

XVII. 

vVhen a discovery is required, or an answer is necessary to the 
entering of a proper decree, a writ of attachment may issue by 
special order of the court, on which the defendant will he bail
able on a bond with sufficient sureties given to the plaintiff in 
such sum as the court may order, which is to be returned with 
the writ. In case of neglect to enter his appearance according 
to the statute, the bond shall be forfeited, and may be enforced 
by petition and notice thereon, and on a summary hearing dam
ages may be assessed and an execution issue therefor; and a new 
writ of attachment may issue on a special order therefor, on 
which he will not be bailable. 

XVIII. 

Each defendant shall make his appearance on the docket within 
the time limited in the statute, or upon motion, as therein pre
scribed, the hill shall he taken for confessed, and thereupon 
the cause shall be proceeded in ex parte and the matter of the 
bill may be decreed by the court, if the same can be decreed 
without an answer and is proper to he decreed, unless the time 
for making the defence shall be enlarged as provided in the 
statute ; or the plaintiff, if he :requires any discovery or answer 
to enable him to obtain a proper decree, shall be entitled to a 
process of attachment against such defendant to compel an 
answer, and the defendant shall not, when arrested upon such 
process, be discharged therefrom, unless upon filing his answer 
or otherwise complying with such order as the court may direct, 
as to pleading to or fully answering the bill within a period to be 
fixed by the court, or undertaking to speed the cause. 
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XIX. 

Defence shall be made by answer, plea or demurrer, within the 
thirty days limited in the statute, except as the court may 
enlarge the time. 

xx. 
A demurrer or plea shall be entitled like an answer. A 

demurrer shall be in substance-" The defendant says the plaintiff 
is not entitled upon said bill to the relief [ or discovery J prayed 
for, because," etc. 

XXI. 

The defendant may demur to part of the bill, plead to part, 
and answer to the residue. But in any case in which the bill 
specifically charges fraud or combination, a plea to such part 
must be accompanied with an answer supporting the plea and 
explicitly denying the fraud or combination and the facts on 
which the charge is founded. 

XXII. 

No demurrer or plea shall be filed to any bill unless upon 
certificate of counsel, that in his opinion, it is well founded in 
point of law, and supported by the affidavit of the defendant, 
that it is not interposed for delay, and, if a plea, that it is true 
in point of fact. 

XXIII. 

On motion of either party, the cause may be set down to be 
heard on bill and demurrer at any time after the demurrer is filed. 

XXIV. 

The plaintiff may set down a plea to be argued, or take issue 
on the plea, within fifteen days from the time .when the same is 
filed ; and if he shall fail to do so, a decree dismissing the bill 
with costs may be entered on motion, unless good cause appear 
to the contrary. 
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XXV. 

If a plea or demurrer be overruled, no other plea or demurrer 
shall be received, but the defendant, whether exceptions are filed 
to the overruling of the plea or demurrer or not, shall proceed 
to answer the plaintiff's bill ; and if, without exceptions taken, 
he shall fail to do so within the time ordered, the plaintiff may 
enter an order that the same, or so much thereof as is covered 
by the plea or demurrer, be taken for confessed, and the matter 
thereof may be decreed accordingly, unless good cause appear 
to the contrary. 

If exceptions to the overruling of the plea or demurrer are 
taken, and the defendant fails to answer within the· time ordered, 
the same proceedings may be bad upon the overruling of the 
exceptions by the law court. 

XXVI. 

Upon a plea or demurrer being overruled or adjudged good, 
the party prevailing upon the question shall recover full costs 
from the time of filing such plea or demurrer, and execution may 
issue therefor, unless the court shall otherwise specially order. 

XXVII. 

The defendant, instead of filing a formal plea or demurrer, 
may insist on any special matter in his answer, and have the same 
benefit therefrom as if he had pleaded the same or demurred to 
the bill. 

XXVIII. 

The defendant to a cross bill shall in no case be compelled to 
answer thereto, before the defendant to the original bill shall 
have answered such original bill. 

XXIX. 

The general replication shall be entitled like an answer, and 
shall be in substance-'' The plaintiff says his bill is true and the 
defendant's answer, as set forth, is not true; and this he is 
ready to prove." The replication shall be filed within the fifteen 
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days mentioned in the statute, except as the court may enlarge 
the time. No special replication shall be filed, but by leave of 
the court. 

XXX. 

The bill shall contain so much as is material, and no more, of 
deeds, documents, contracts or other written instruments, but no 
unnecessary recitals of them, in terms, nor any impertinent or 
scandalous matter. Exceptions to the bill for impertinence or 
scandal may be referred to a master. If so found by him, the 
matter shall be expunged at the expense of the plaintiff, and the 
plaintiff shall pay to the defendant all costs in the suit up to that 
time, unless otherwise ordered. If the master shall report that 
the bill is not scandalous or impertinent, the plaintiff shall be 
entitled to the cost caused by the reference. But either party 
dissatisfied with the master's decision, may within seven days 
from the filing of the· report set down the matter to be argued. 

XXXI. 

No order shall be made for referring any bill for scandal or 
impertinence unless exceptions are taken within twenty days 
after service, in writing, signed by counsel, describing the par
ticular passages so considered. And such order when obtained 
shall be considered abandoned, unless the party obtaining it 
shall, ·without any unnecessary delay, procure the master to 
examine and report thereon, on or before the next succeeding 
rule-day, or the master shall certify that further time is necessary 
for him to complete the examination. 

XXXII. 

If the plaintiff shall except to an answer as insu:flic~ent, he 
slrnll file his exceptions, and forthwith give notice thereof to the 
defendant or his solicitor ; and if within fifteen days the defend
ant sha11 put in a sufficient answer, the same shall be received 
without costs ; but if the defendant insist on the sufficiency of 
his answer, he shall within fifteen days, file a statement to that 
effect, and give notice thereof t9 the plaintiff, and thereupon the--
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exceptions shall be referred to a master ; and either party, dis
satisfied with the master's decision, may, within seven days after 
the filing of his report, set down the exceptions to be argued. 
If the exceptions shall be overruled, or the answer adjudged 
insufficient, the prevailing party shall recover costs of the 
reference to the master, and also of the hearing before the court. 
If the ·answer shall be adjudged insufficient, a new answer shall 
be filed within fifteen days. 

XXXIII. 

Upon a second answer being adjudged insufficient, costs shall 
be doubled by the court; and the defendant may be examined 
upon interrogatories, and committed until he shall answer them. 

XXXIV. 

The bill may be amended or re-formed at the discretion of the 
court, with or without terms, at any time before final decree is 
entered in the cause. But if the defendant's appearance has been 
entered, the plaintiff shall, at his own expense, furnish the defendant 
with a certified copy of the amendment filed ; and the defendant 
may he required to answer the amended hill. 

XXXV. 

An answer may be amended as of course, in any -matter of 
Jl}ere form, such as the correction of a date or reference to a 
document, at any time before replication is filed, or the cause is 
set down for iiearing on bill and answer ; the defendant furnish
ing the plaintiff at once with a certified copy of the amendment 
made. 

After replication, or such setting down for hearing, it shall 
not be amended in any material matter, as by adding new facts 
or defences, or qualifying or altering the 01·iginal· statements, 
except by special leave of court, upon motion and cause shown 
after due notice to the adverse party, supported, if required, by 
affidavit. 

VOL. LXXII. 38 
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XXXVI. 

The court may in its discretion allow the parties to amend 
their pleadings, and order or permit pleadings to be filed, or any 
proceeding to be had, at other times than are prescribed in these 
rules ; and may in all cases impose just and reasonable terms upon 
the parties. 

XXXVII. 

Notices required by these rules will be served in writing, and 
signed by counsel, and delivered to the opposing counsel, or left 
·at his office, when he has one in the same city or village ; and in 
other cases to be properly directed to him and placed in the post 
office and postage paid. Copies are to be preserved and pro
duced, and the original will in all cases be regarded as received 
when the counsel giving the notice produces a memorandum, 
made at the time on the copy retained, of its having been 
delivered or sent by mail on a day certain ; unless the reception 
is positively, and not for a want of recollection, denied on 
affidavit. Either party may designate on the docket the name 
of his counsel to whom notices are to be given, and in such case 
no one will be good m:iless given to him. And in case of a change 
of such counsel, notice will be given thereof, and the change 
noted on the clerk's docket. 

XXXVIII. 

When the death of any party shall be suggested in writing and 
entered upon the docket, the clerk, upon application, may isE<ue 
process to bring into court the representative of such deceased 
party. 

XXXIX. 

When the. circumstances of the case are such as to require a 
bill of revivor, or supplemental bill, or bill in the nature of 
either or both, or the joinder of additional or different parties, 
the requisite allegations may be made by way of amendment to 
the original bill ; and, after service on any new parties as in the 
case of an original bill, and service of copies of the amendments 
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on all the defendants affected thereby, shall entitle the plaintiff 
to proceed as on an original bill. 

XL. 

Under the statute, in sixty days from issue joined, unless the· 
time is enlarged for cause shown, the case shall be considered as. 
ready for hearing. 

XLI. 

All facts well alleged in a hill, other than for a discovery only, 
which are not denied or put in issue by the answer, shall be 
deemed to be admitted ; but nothing in this rule shall prevent 
the plaintiff from excepting to the answer for insufficiency, when 
the defendant's oath is not waived. 

XLII. 

Testimony by depositions shall be taken in the manner required 
by statute and by the rules of court in actions at law. 

XLIII. · 

When any matter shall be referred to a master, he shall, upon 
the application of either party, assign a time and place for a 
hearing, which shall be not less than ten days thereafter ; and the 
party obtaining the reference shall serve the adverse party, at 
least seven days before the time appointed for the hearing, with 
a summons requiring his attendance at such time and place, and 
make proof thereof to the master; and thereupon, if the party 
summoned shall not appear to show cause to the contrary, the· 
master may proceed ex parte; and if the party obtaining the 
reference shaff not appear at the time and place, or show caus.e · 

• why he does not, the master may either proceed ex parte, or the· 
party obtaining the reference shall lose the benefit of the same,. 
at the election of the adverse party. 

XLIV. 

The compensation to be allowed to masters for their services· 
shall be fixed by the court in its discretion in each case, having 
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regard to all the circumstances thereof; and the compensation 
shall be charged upon and borne by such of the parties in the 
cause as the court shall direct. The master shall not retain his 
report as security for his compensation ; but when it is allowed, 
he shall be entitled to an attachment for the amount against the 
party ordered to pay the same, if, upon notice thereof, he does 
not pay it within the time prescribed by the court. 

XLV. 

When exceptions shall be taken to the report of a master, they 
shall be filed with the clerk at once, and notice thereof shall 
forthwith be given to the adverseparty; and the exceptions shall 
then be set down for argument. In every case, the exceptions 
shall briefly and clearly specify the matter excepted to, and the 
cause thereof; and the exceptions shall not be valid as to any 

. matter not so specified. 

XLVI. 

Whenever it shall be necessary or proper to have any fact tried 
and determined by a jury, the court will direct an issue for that 
purpose, to be framed by the parties, containing a distinct affirm
ation and denial of the points in question, or in such form as the 
court shall ord-er ; and the issue thus framed and joined shall be 

. submitted to a jury, and be tried upon the like evidence as in a 
: suit at law, together with such part of the answers, depositions, 
; and other proceedings in the c~use, as the court shall direct. 

XLVII. 

All documentary evidence not requiring proof by the testimony 
· of witnesses shall be filed with the clerk before the publication 
ot testimony and notice thereof given. Deeds executed in due 
form and recorded, or copies of them, and other instruments in 
writing, may be so filed and used without proof of execution, 
unl~ss the due execution be denied, or fraud in relation thereto 
be alleged, of which notice shall be given within ten days after 
.notice that they are filed. 

Copies of any votes, entries or papers found on the books of 
any corporation and attested by its clerk, may be received as 



PRACTICE IN CHANCERY. 597 

testimony, instead of the books, unless it shall appear that the 
opposite counsel has been refused access to such books at reason
able hours. 

XLVIII. 

vVhen books, papers, or instruments in writing, are in the 
possession of the opposite party, counsel may file a rule with the 
clerk, stating the fact, the ground on which the claim is made 
for their production or inspection, and the necessity therefor, and 
naming also the time and place, and give notice thereof. -Within 
ten 'days after notice the opposing counsel will in writing express 
his assent, or his dissent, with the reasons therefor; and may 
propose any modification of the time and place, and give notice 
thereof. The moving counsel within ten days shall in writing 
express his assent or dissent to the modifications or objections 
proposed, and may assign his reasons therefor, and give notice. 
And may, when necessary, submit a copy of the rule and these 
papers to a member of the court, whose decision and directions 
will be binding on the parties. 

Extracts from any books and papers thus produced, verified 
by signature of counsel, may be filed as documentary evidence 
by each party and used as testimony instead of the books and 
papers. In like manner and with like proceedings a rule may be 
filed for the production or inspection of the books of any corpo
ration, when copies are refused, but in such case a copy of the 
rule shall be delivered to the clerk or president of the corporation 
and a reply thereto may be returned within ten days and become 
a part of the proceedings. 

XLIX. 

When an opinion is delivered, or a decision made, by which a 
party becomes entitled to a decree in his favor, it will be -the 
duty of his counsel to draw the same in the proper form to secure 
his rights in strict conformity to such opinion and decision, and 
file the same with the clerk, to be by him recorded, and give 

· notice thereof. If the opposing counsel considers the proposed 
decree unauthorized, he may file ~~ corrections of the decree," and 
give notice thereof. The counsel drawing it ·will then submit to 



.. 

598 PRACTICE IN CHANCERY. 

such corrections, or cause a copy of the proposed decree and 
corrections to be submitted to a member of the court for 
decision. 

L. 
In drawing up decrees and orders, neither the bill nor answer 

nor other pleadings, nor any part thereof, nor the report of any 
master, nor any other prior proceeding, need be recited or stated 
in the decree or order ; but the decree or order shall begin, in 
substance, as follows : "This cause came on to be heard ( or to be 
further heard, as the case may be,) at this term, and was argued 
by counsel; and thereupon, upon consideration thereof, it was 
ordered, adjudged and decreed, as follows, viz:" (Here insert 
the decree or order.) 

LI. 

·when a party is entitled to costs, his counsel will tax each 
item of the hill in a fair handwriting, referring to the documents 
on file or inclosed with it as proofs, and give notice thereof. The 
opposing counsel may, within two days after notice, make his 
objections to the same in writing and give notice. A- reply may 
be made in writing and the bill filed with these inclosed papers 
for the decision of the clerk, who will make his decision in 
writing, from which either party may appeal and submit the 
papers to a member of the court for decision. The clerk may 
regard costs as correctly taxed, when the opposing counsel 
certifies in writing on the back of the bill that he does not find 
cause to object, or when no objections are made within two days 
after notice of taxation. 

LII. 

Copies required by these rules may be verified by signature of 
counsel, for the accuracy of which they will b~ held responsible. 
When found to be inaccurate or badly written, they must be 
withdrawn, and others correctly made furnished without additional 
charge. 

LIII. 

The attorney making the application will be personally responsi
. ble, for the payment of fees to commissioners, examiners, 
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stenographers, or magistrates taking testimony ; to the clerk for 
his fees ; and for costs imposed as terms of amendment or relief. 
And when it shall be made to appear by the affidavit of a person 

. interested, that an attorney who is so liable has, after request, 
neglected to pay, he will; unless good cause is shown for such 
neglect, be suspended from practice in chancery cases, until 
payment is made. And when any attorney or counsel shall 
violate the great confidence reposed in him by these rules, he will 
be suspended in like manner, until the further order of court. 

LIV. • 
When an application for an injunction, or for a decision by 

virtue of these rules, is made to one member of the court, and 
the same has been acted upon by him, it shall not be presented 

· to any other ~ember. 

LV. 

When a bi11 is filed out of term time, it wi11 be entered on the 
docket of the last term. The day of issuing the subpama and 
of its return will also be entered. The day of filing each paper 
will be noted on the back of it, and also on the docket. The day 
~f · the respondent's appearance will be noted on the docket, and 
also all orders or decisions by a member of the cQurt, and the 
day of their reception. Papers filed can be taken off only by 
special order, or when the rules permit ; and in all cases the 
clerk will take a receipt for them ; but this will not prohibit the 
use of them in open court, or in the presence of the clerk, wl10 
will be held responsible for them. 

LVI. 

. Writs of injunction, preliminary, pending the suit, or perpetual, 
may be granted according to the principles of equity procedure 
and as authorized by the statute ; to be in the form annexed with 
such changes as the case may demand. 

LVII. 

Applications to the discretion of the court for a re-hearing may 
be made on petition, verified as required by rule XVI, and set-
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ting forth particularly the facts, and the name of each witness, 
and the testimony expected from him. The petitioner can 
examine on]y witnesses named, except to reb:i1t the opposing 
testimony. The petition, having been presented to a·member of 
the court, and by him allowed, may be filed, and the same 
proceedings may be had thereon as on an original bill. If the 
decree has not been executed, such member of the court may 
suspend its execution until the further order of court, by a writ 
of supersedeas or order, on the petitioner's filing a bond, with 
sufficient sureties, in such sum and to be approved in such 
manner as be may direct, conditioned to perform the original 
decree, in case it shall not be materially modified or reversed, 
and pay all intermediate damages and costs. 

LVIII. 

All former rules in equity are hereby repealed. 

FEE BILL. 

The following fees may be taxed and allowed to the party 
entitled to costs, when no fees are provided by statut~ for the 
like service : 

• ATTORNEYS. 

Drawing and filing bill, $5 00 
5 00 
1 00 

" 
" 

" answer, 
interrogatories, each set, 
But all in one case not to exceed $10.00 

'' and filing decree when not requiring material 
alteration, $1 00 

'' and filing each rule, 25 
Each notice given, not to be taxed also as copy, 25 

Copies at the rate of ten cents for each page of 100 words. • 
The postage paid on notices and papers transmitted. 
All papers transmitted to a member of the court to be free 

from charge to him. 
For an amendment of the bill or answer, when such amendment 

is occasioned by an amendment made by the opposing party, half 
the fee for drawing a bill or answer. 
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CLERIC 

For filing each paper required to be filed on the back, 
and noting the same. on the dock~t, and carrying it 

· forward each term, 

COMMISfoIONER, EXAMINER OR MAGISTRATE. 

For each jnrat to hill, answer or other paper requiring 
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$ 05 

a like certificate, 20 
For each deposition not exceeding one page of 224 

words, 1 00 
and for each additional page, 25 

U pcm exceptions to a bill or answer, travel and attendance 
shall be taxed as follows: For every ten miles travel of a 
party to attend a hearing before one of the justices, or before a 
master, thirty-three cents; hut no more than forty miles travel 
shall be taxed in any case, unless the party shall make an affidavit 
that he actually travelled a greater· distance for the purpose of 
attending such hearing ; for each day's attendance at a hearing 
before a justice or before a master, two dollars shall be taxed. 

[SEAL.] 

FORMS ANNEXED. 

Writ of attachment. 

State of ]£aine. 

To the sheriffs of our counties and their deputies : 
We command you to attach the body of A. B. of---, in our 

county of---, so that you have him before our Supreme 
Judicial Court, next to be holden ate---, within and for our 
county of---, on the --- Tuesday of---, next, to 
answer for an alleged contempt in not [.here insert tlte cause] and 
you may take a bond with sufficient sureties to C. D. the party 
injured, in the sum of---, conditioned that he then and there 
appear and abide the order of court. Hereof fail not and make 
due return thereof and of your proceedings, at the time and 
place aforesaid. Witness J. A. justice of our said court, the 
---day of---, in the year of our Lord 18-. 

· ----, Clerk. 

When the party is not bailable, that part of the writ is to be 
omitted. 

• 
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Writ of injunction. 

State of Maine. 

To the sheriffs of our com1ties and their deputies : 
We command you to make known to A. B. of---, in our 

county of---, that C. D. of---, in the county of--
has filed his bill in equity before our Supreme Judicial Court, 
therein allegiI?-g [here insert the alle,qations in the bill, showing 
the cause for issui·ng the writ] and that in consideration thereof, 
he, the said A. B. and his attorneys and agents, are strictly 
enjoined and Gommanded by our said court, under the penalty 
of---, absolutely to desist and refrain from [ he1·e insert the 
acts enJoined] and from all atteinpts, directly or indirectly, to 
accomplish such object until the further order of our said court. 
Hereof fail not and make due return thereof and of your pro
ceedings to our next court, where the bill is pending. Witness 
J. A. justice of our said court, the --- day of---, in the 
year of our Lord 18 -. 

----, Clerk. 

When the injunction is to be perpetual, the writ is to be 
varied accordingly. 
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ABUSE OF LEGAL PROCESS. 

See PRACTICE (Law), 4. 
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See DIVORCE, 1. LIFE INSURANCE, 1, 2. LIMITATIONS, STATUTES OF, 2. REAL 
ACTIONS, TOWNS, 2, 8. 

ADMINISTRATOR. 
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ADMISSIONS. 

See REVIEW, 5. WAYS, 5. 

ADMIRALTY. 

See SHIPPING, 1. 

ADOPTIQN. 

See EMANCIPATION. 

ADULTERY. 

1. It is not error, under an indictment for a single act of adultery, to omit to 
specify some particular act as the offence to be proved, where several acts 
are testified to between the same parties, neither side asking for such specifi-
cation. State v. Witham, 531. 
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2. In a prosecution for adultery, acts prior and also subsequent to the act charged 
in the indictment, when indicating a continuousness of illicit intercourse, 
are admissible in.evidence for the purpose of showing the relation and 
mutual disposition of the parties, the reception of such evidence to be 
largely controlled by the judge who tries the cause, explaining to the jury 
its purpose and effect. Ib. 

See PRACTICE (Law), 16. 

AFTER-ACQUIRED PROPERTY. 

See MORTGAGES, 2. 

AGENT. 

See PRINCIPAL AND AGENT. 

AMENDMENT. 

See ATTACHMENT, 2. 

APPENDIX, p. 54:2, et seq. 

ASSIGNMENT. 

See COLLATERAL SECURITY, 1. PLEADINGS, 10. TRUSTEE PROCESS, 2. 

ASSUMPSIT. 

See DISSEIZIN, 1. EVIDENCE, 5. TENANTS IN COMMON, 2. TRUST, 1. 

ATTACHMENT. 

1. An officer who wrongfully attaches and takes actual possession of goods, can
not show, in an action against him by the owner, that on the day after the 
attachment he tendered to the owner a return of the property in the same 
condition as when attached. He cannot return the property in mitigation of 
damages fo:r the taking, against the owner's consent. 

Carpenter v. Dresser, 377. 

2. An attachment to enforce a lien for wages, is lost by an amendment changing 
the christian name of the plaintiff from " Edward" to " Edmund." 

Flood v. Randall, 4:39. 

See LIEN, 2, 4:. REAL ACTION, 6. 

ATTORNEY AT LAW. 

1. The proper scope and application of the right to charge retainers, is to remu
nerate counsel for being deprived, by being retained by one party, of the 
opportunity of rendering services for and receiving pay from the other. 

McLellan v. Hayford, 4:10.• 
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2. There is no such general usage or custom among lawyers in this State, to 
charge retainers in all contested cases in which they are employed, as to 
justify an instruction to the jury as a matter of law, that in contested cases 
and for reasonable amounts such fees were a legal charge in each case in 
which he was engaged. And such an instruction, in an action by an attor
ney at law, for•services and disbursements in behalf of a client, is erroneous, 
when the account sued embraces besides the charges of retainers in each 
contested case other charges covering all the services actually performed, 
and disbursements made in behalf of his client. Ib. 

AUDITOR. 

See EVIDENCE, 8, 9. EXCEPTIONS, 1. 

BANK DIRECTOR. 

See PRINCIPAL AND AGENT, 8. 

BASTARDY PROCESS. 

See PRACTICE (Law), 5. EXCEPTIONS, 8. 

BETTERMENTS. 

See REAL ACTIONS, 1, 2. FoncrnLE ENTRY AND DETAINER, 3. 

BOND. 

1. An action upon a bond, given upon suing out of a writ of error, will be con
sidered prematurely commenced if there has been no adjudication of the 
court as to whether the costs upon the writ of error, shall be double or sin
gle, and whether the former judgment shall or not be affirmed, and, if 
affirmed, what the damages for the delay shall be. IIeath v. Hunter, 259. 

2. When it is obvious that there could have been no such judgment, nor any such 
execution, as is alleged in a poor debtor's bond, and nothing appears in the 
bond to show at what term of the court the judgment intended to be recited 
was obtained, the bond is void. Gibson v. Ethridge, 261. 

3. When such a bond by its terms negatives a legal arrest, it must have been 
given to procure a discharge from an illegal arrest. It is, then, a bond given 
under duress, and the defendants may well avoid it. lb. 

4. In its ordinary, popular signification, the word '' bond" includes instruments 
not under seal by which the maker binds himself to pay money, or do some 
specified act, as well as instruments for like purposes under seal. 

Lane v. Embcfon, 354. 

5. Whether one copartner who, ignoring the partnership and the remedies in 
equity between partners, has taken from another member of the firm by 

• 
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virtue ofa replevin writ, some of the partnership property, is therebyestopped 
from setting up the existence of the partnership and his owri interest as a 
partner in the property, at a hearing upon equitable principles for the mitiga
tion of damages on his replevin bond, Qucere. Clapham, v. Crabtree, 473. 

6. But upon such hearing for the equitable· reduction of damages on the replevin 
bond given in such a case, the rule is full indemnity for the obligee in the 
bond, and it is incumbent upon the obligor to establish, not merely the 
apparent interest of the obligee in the property replevied upon a numerical 
division of it among the members of the firm, but to go farther and show 
that as between the obligee and himself, the obligee will have had more of 
the property and funds of the firm, than himself, if full damages are given, 
or that the obligee is indebted to the firm, and his equitable interest in the 
property thereof does not equal the value of the property replevied and not 
returned. 1 b. 

7. When the obligor in a replevin bond thus given comes forward to have the 
damages arising from the breach of his contract mitigated on equitable 
principles, he should, at all events, go far enough to show that he has not 
deprived his partner by a resort to the forms of law of that which was nec
essary to his partner's equitable security for his dues in the adjustment of the 
copartnership affairs. lb. 

8. In equity, each partner has an interest in the property of the firm in propor
tion to his contributions to its funds. It is this equitable interest that is to 
be regarded in such a hearing in mitigation of damages; and where there is 
no proof that if he had remained in possession of the property replevied 
from him, the obligee would have more than his just proportion ofthe firm's 
property, full damages will be awarded. lb. 

See TOWNS, 6. 

BOOKS OF ACCOUNT. 

See EVIDENCE, 9, IO. 

BOUNDARIES. 

See DEED, 1, 2. 

BROKER . 

1. A broker is entitled to compensation when he has found for his employer one 
who makes a written contract for the purchase or sale of the property to be 
bought or sold. Veazie v. Parker, 443. 

2. It is no part of the broker's duty to direct or advise as to the terms of the 
contract between the parties, or explain the meaning of the words used by 
them. lb. 

3. Conversations between buyer and sellet before and after the making of the 
contract, are not admissible to affect the broker's right to compensation. 

, lb. 
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BURDEN OF PROOF. 

1. The burden is on the plaintiff, in an action on the case for an injury arising 
from the negligence or want of care of the defendant, to show that he was 
in the exercise of ordinary care, or that the injury was in no degree attributa-
ble to want of proper care on his part. Benson v. Titcomb, 31. 

BURYING GROUND. 

See WILL, 10. 

CASES EXAMINED, &c. 

NOBLEBORO' v. CLARK, 68 Maine, 87, affirmed. Simpson v. Garland, 40. 
PURINTON v. INSURANCE Co. ante, p. 22, affirmed. lb. NORRIS v. 

SPE~WER, 18 Maine, 324, considered. Smith v. Loomis, 51. 
WESCOTT v. McDONALD, 22 Maine, 407, considered. 

Stevens v. Robinson, 382. McLEAN v. WEEKS, 
65 Maine, 425, considered. lb. ·· 

CATTLE. 

1. The agister, or general owner of cattle, is liable in trespass for damage 
done by the cattle under his charge. Weymouth v. Gile, 446. 

\ 

CHARITABLE USE. 

See WILL, 10, 11. 

CH.ARTER. 

See CORPORATIONS, 2. 

CHATTEL MORTGAGE. 

See MORTGAGES. 

CERTIORARI. 

See COSTS, 1, 2. 

CLERKS OF COURT. 

See PRACTICE, (Law), 9. 
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COLLATERAL SECURITY. 

1. The interest conveyed by an assignment to secure the assignee against loss 
from liability as an indorser is commensurate only, in degree and duration, 
with the liability it secured. Hamlin v. E. &; N. A. Ry, Co. 83. 

2. When security is given by the principal on a note to the indorser or surety to 
indemnify him, such security enures to the benefit of the creditor. 

In re Fickett, 266. 

3. By stat. 1878, c. 74, § 2f., a creditor holding security against an insolvent 
debtor is to be considered a creditor only for the amount of his debt above 
the value of his security, to be determined in accordance with the provisions 
of such section. Ib. 

CONSTITUTIONAL LAW. 

R. S., c. 44, violates the federal constitution by discriminating in favor of 
goods manufactured in this State, and against goods manfactured in other 
States, and is therefore unconstitutional and void. State v. Furbush, 493. 

See CORPORATIONS, 1. 

CONSTRUCTIVE NOTICE. 

See FALSE PRETENCES, 3. 

CONTRACT. 

1. The defendant, with others, signed an agreement to enter into an association 
for the purpose of erecting and operating a cheese factory, agreeing severally 
and individually to pay their regularly appointed building committee the sums 
set against their names; the building committee was chosen from the sub-
scribers; the associates paid in their subscriptions; the committee contracted 
for the erection of the buihling; the money was expended and the common 
enterprise established, without any disclaimer or dissent of the defendant. 

Held, 1. That the agreement was not binding while it remained wholly 
unexecuted; it was then inchoate and without consideration. 
2. That it became binding when liabilities were assumed and action taken 
under it; that a consideration was supplied thereby. 
3. That an action for defendant's subscription may be maintained in the 
name of the building committee; the agreement makes them payees or 
promisees by description. 
4. That it is not a defence to the action, that the associates were afterwards 
incorporated for the purpose of carrying on the enterprise, whether the 
defendant was included or excluded, among the persons incorporated. If 
injured by tho action of her associates, she has a remedy by action or suit in 
equity. 
5. That it is not a (lefence to this action, that the associates voted to release 
the defendant's subscription, the vote being without consideration, and 
having been r_econsidered and annulled before acted upon. 

Carr v. Bartlett, 120. 
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6. M, the holder of two notes upon which F & Co. were holden as principals, 
and H (as he claimed) as surety, executed, with other creditors of F. & Co. 
and delivered to the principals the following contract: "We, the under
signed, creditors of Warren A. Farr & Co., of Boston, in the commonwealth 
of Massachusetts, in consideration of one dollar, and other good and 
sufficient considerations to us severally paid by said Warren A. Farr & Co., 
the receipt whereof is hereby acknowledged, do severally promise and agree 
with the said Warren A. Farr & Co., _that we will receive in full satisfaction 
and discharge of our respective claims against them, the amount of sixty 
per cent. thereof in the following manner, namely: Twenty-five pet cent. 
of said claims respectively, in thirty days from the date thereof, and the 
remainder in sixty days from the same date of this instrument. Witness 
our hands and seals, hereby severally adopting the seal set opposite the first 
signature hereto as the seal of each of us respectively, this thirty-first day of 
Decem.ber, A. D. 1872." 

Held, That this was an executory contract; that it gave the principals no delay; 
that it was no bar to an instantaneous suit by M upon the notes, and that 
until performed by F. & Co. M's debt remained unaffected thereby, and H, 
if a surety, was not thereby discharged. Miller v. Hatch, 481. 

See BROKER, 1, 2. EvrnENCE, 4, 5. GUARANTY, I. Lnn;; INSURANCE, 1, 2. 
MORTGAGES, 1, 2, 3. NUISANCE, 3. PLEADINGS, 11. PRINCIPAL AND 

AGENT, 1, 2, 3, 4. TowNs, 9, 10. vVAYs, 1. 

CONTRIBUTORY NEGLIGENCE. 

See NEGLIGENCE, 3. 

CORPORATIONS. 

I. The provision of a state constitution, that, when a bill'is presented for an act 
of incorporation, it shall be continued till another election of members of 
the assembly shall have taken place, and public notice of the pendency thereof 
is given, is directory to the assembly, and, in the absence of any clause for
bidding the enactment without observing the directions, does not affect the 
corporators, unless the state itself intervenes. Mc Clinch v. Sturgis, 288. 

2. In the granting of a charter by a state legislature, the presumption is, that all 
the requirements of law, preliminary in their character, have been complied 
with, when there is no evidence to the contrary. Ib. 

3. The organization of a corpor·ation is not defective because a notice of the first 
meeting is not served upon each corporator in accordance with the law of 
the state, when it appears that the powers conferred by the charter have been 
assumed by the persons by whom it was intended they should be enjoyed. 

Ib. 

See CONTRACT, I. PRINCIPAL AND AGENT, 6, 7. PRo:vnssoRY No'rES, I. 
TRUSTEE PROCESS, 3, 4. 

VOL. LXXII. 39 



610 INDEX. 

COSTS. 

1. In certiorari to county commissioners, costs may be allowed against the 
respondents at the discretion of the court, but not if they do not oppose the 
proceedings. Stetson v. County Com'rs, 17. 

2. Costs in such cases do not go against the county. Ib. 
3. When successive suits are brought for successive trespasses on real estate, 

each suit commenced before the next succeeding trespass, the plaintiff is enti
tled to recover costs in each suit upon default or verdict. 

Eames v. Black, 263. 

4. The R. S., c. 82, § 117, has no reference to such a state of facts. Ib. 

5. A pending action, jn which there was an account filed in set-off and an 
offer to be defaulted was referred by rule of court, and the referee found the 
plaintiff's claim was reduced by set-off below twenty dollars; and the amount 
found due being less than the offer to be defaulted the referee referred the 
question of costs to the court to be determined on legal principles ; Held, 
that the plaintiff was entitled to full costs to the day of the offer to be 
defaulted, and the defendant to full costs since the date of such offer. 

Higgins v. Rines,· 440. 

See BOND, 1. 

CO-TENANTS. 

See TENANTS IN COMMON. 

COUNTY. 

See COSTS, 2. 

COUNTY COMMISSIONERS. 

See COSTS, 1. WAYS, 1. 

CRIMIN AL PRACTICE. 

See PRACTICE (LAW), 7, 11, 12, 13, 14-. 

CUSTOMS OFFICER. 

See NEGLIGENCE, 1, 2,· 3. 

DAM. 

See NUISANCE, 1. DEED, 5. 
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DAMAGES. 

See ATTACHMENT, 1. BOND, 6, 7, s.. CATTELl, . FRAUD, 8, 4, 5. 
NEGLIGENCE, 3. WAYS, 1. 

DEBTOR A.ND CREDITOR. 

Se~ COLLATERAL SECURITY, 1. 

DECLARATION. 

See EXECUTOR. AND ADMINISTRATOR, 4. PLEADINGS, 1, 4, 14:. 

DEED. 

611. 

1. The well settled doctrine in this State is, that a grant of land bounded on a 
highway, carries the fee in the highway to the centre of it, if the grantor 
owns to the centre, unless the terms of the conveyance clearly and distinctly 
exclude it. Low v. Tibbetts, 92. 

2. The mere mention of a monument on the side of the road, or on the bank of a 
stream, as the place of beginning or end of a line in the description, is not 
of itself sufficient to control the ordinary presumption, that the grantee will 
hold to the centre of the road, or the thread of the stream where the road 
or stream is made the boundary. Ib. 

3. An instrument purporting to be a deed, not under seal, will not operate as a 
declaration of a dry, naked, or passive trust, such as will prevent a recovery 
for possession in an action at law by the trustee against the cestui que trust. 

Jewell v. Harding, 124. 

4-. Such an instrument is an equitable but not a legal deed. In equity the seller 
can be made to reform the deed unless sufficient cause is shown to excuse it. 

• Ib. 

5. A deed of a tide-mill privilege, mill dam, wharf privilege and the right to flow· 
the creek and adjoining lands to high water mark, "and all the rights and 
highways connected with and belonging to said mill privilege," gives the" 
grantee no right to ice cutting, nor title to the ice formed upon a fresh. 

water pond raised by changing the danl so as to exclude the salt water. 
Dyer v. Curtis, 181. 

6. A reservation of "all the standing wood upon a lot, together with the right 
to enter and remove the same at any time within three years," in a deed of 
conveyance of real estate will include trees suitable for timber as well as 
trees suitable for fuel, when there is nothing in any other part of the deed, 
to indicate that the term "standing wood" is used in a more limited sense .. 
And parol evidence is not admissible to show that the words were used in a 
more limited sense. Strout v. Harper, 270. 

7. Where a deed contains a provision that it is not to take effect and operate as a 
conveyance until the grantor's decease, and not then if the grantee does not 
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survive him, but if the grantee do survive, it is to convey the premises in 

fee simple, with words appropriate and consistent with this provision in the 
habendum and covenants, it will be upheld as cr~ating a feoffment to com
mence in futuro, and will give the estate in fee simple to the grantee on the 
happening of the contingency named, the execution and record of the deed 
operating in the same manner as a livery of seizin at the grantor's decease. 

Abbott v. Holway, 298. 

: 8. Such a deed is something more than a devise in' a will, it conveys to the 
grantee a contingent right which unlike the interest of a devisee in the 
lifetime of the testator, cannot be taken from him. lb. 

· 9. Such a deed negatives the idea of an estate in remainder for the benefit of the 
grantee and a reservation of a life-estate to the grantor, and the grantee takes 
no such interest in the premises during the lifetime of the grantor as will 
enable him to maintain an action on the case in the nature of waste against 
the administrator of the grantor for acts done by him in his lifetimf> after 
making the deed. lb. 

10. J, owning a lot of land on the south side of Green street, in P, with a frontage 
of one hundred and twenty-six feet, conveyed a piece thereof with a frontage 
of sixty feet to the defendant, the latter supposing that by the terms of his 
deed, his lot extended to a certain fence which would give him a frontage of 
sixty-six feet. Soon after the delivery of his deed, the defendant entered, 
occupied and cultivated the lotto the fence for more than twenty consecutive 
years; Held, that if the defendant claimed title to the fence during his 
entire occupation, his title ripened into an absolute title by · disseizin, 
although he was mistaken as to the true bound. 

Hitchings v. Morrison, 331. 

:11. A deed described the premises by metes and bounds, and excepted therefrom 
: a'lot previously conveyed to the grantee by Roswell Hitchcock. The records 
, disclosed that this lot was conveyed to the grantee by Urban L. Hitchcock, 
: and not by Roswell. Held, that this mistake in the name does not vitiate 
: the exception when by the aid of the records referred tt>, there is enough of 
· the description which is true to make certain the lot intended by the excep-
tion. Getchell v. Whittemore, 393. 

'.12. Where a deed describes the land as the premises conveyed to the grantor by 
another deed, to which reference is made for a particular description, it will 
not give the grantee title to a lot wltich was excepted from the deed to which 
reference was made, although the title to the excepted lot was in the grantor 
of the last deed at the time of executing the same. lb. 

See TAX DEED 1, 3. RAILROADS, 1. 
EVIDENCE 4. PLEADINGS 2. PRiNCIPAL AND AGENT, 1. 

DEFECT IN WAYS. 

See WAYS, 4, 8, 9. 

DEMAND. 

See EXECUTORS AND ADMINISTRATORS, 1, 2. REAL ACTION, 4. 

\ 
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DEMURRER. 

See PLEADINGS, 2, 3, 5, 9, 11, 12, 13, 14. PRACTICE, (Law), 6. 

DEPOSITIONS IN PERPETUAM. 

1. The provisions of the statutes authorizing the issuing of commissions by the 
Supreme Judicial Court for the taking of depositions in other States or 
foreign countries, to perpetuate the testimony of witnesses living out of the 
State, do not limit the power of the court to issue these commissions to 
cases where some one, or more, of the persons supposed to be adversely 
interested resides within this State. The court may issue such commissions 
though all the adverse parties reside without the State. 

Ocean Ins. Co. v. Bigler, 469. 

DEVISE. 

See DEED, 8. WILL, 4, 5, 6. 

DISSEIZIN. 

1. A disseizee of lands cannot maintain assumpsit for rents against the 
disseizor. Richardson v. Richardson, 403. 

See TENANTS IN COMMON, 1, 2. 

DISINTERESTED JUSTICE. 

See PooR DEBTOR, 1. 

DIVISION OF TOWNS. 
See TowNs, 4, 5. 

DIVORCE. 

1. A woman who is divorced can maintain an action against her former husband. 
for personal services performed for him before their marriage. 

Carlton v. Carlton, !15. 

DONATIO CAUSA MORTIS. 

See GIFT. 

DOWER. 

See PLEADINGS, 7, 8, 9. 
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EDUCATION. 

See TOWNS, 1. 

EMANCIPATION. 

1. A. child at eight years of age, having no mother, commenced living with H 
and wife; for four years her father paid something towards her board and 
furnished a portion of her clothing, when with her consent and her father's 
consent H and wife proposed to adopt her; from that time until she was 
twenty-one she lived in H's family, assumed his name, was fed, clothed and sent 
to school (one term at an academy) by him, and treated by Hand his wife as 
their own child; her father never resumed his parental duties and obligations 
nor asserted his parental rights and authority. Held, that the child was 
emancipated from the father notwithstanding that H and wife had failed to 
adopt her by proper proceedings in probate court as they had promised to 
do. West Gardiner v. Manchester, 509. 

2. Complete emancipation may take place although a statutory adoption is 
never begun or thought of. Ib. 

EQUITY. 

See BOND, 8. DEED, 4. PRACTICE, (Equity.) 

ESTOPPEL. 

See PRACTICE (Equity), 3. PAUPER, 1. 

EVIDENCE. 

1. A duly certified copy of the record of a lien claim fl.led and recorded by one 
who performs labor or furnishes materials for the erection or repair of a. 
building, as required by IL S., c. 91, § 29, is legally· admissible in evidence 
in an action to enforce the lien. Ricker v. Joy, 106. 

2. No rule precludes either party from showing the illegality of a lease void 
from public policy. Dyer v. Curtis, 181. . 

3. In an action for damages against the owners of a steam-tug for running down 
and injuring the plaintiff who was in a row-boat, the gist of the action is the 
alleged negligence in the management of the tug; and whether or not the 
captain was a registered master, or licensed as a master or pilot, or that the 
tug had a right to be navigating the waters where the accident occurred, are 
immaterial and irrelevant facts. Gilmore v. Ross, 194. 

4. Where the grantee in a warranty deed, as a part of the consideration for the 
conveyance, agreed orally with the grantor to pay the balance due upon an 
outstanding mortgage, oral evidence of such an agreement is admissible in 
evidence in a real action wherein the plaintiff relies upon such mortgage to 
support his title. Burnham v. Dorr, 198. 
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5. R contracted in writing to sell F ten thousand tons of ice at two dollars and 
fifty cents per ton. B and others, wrote and signed upon the back of a copy 
of this contract the words following: "We, the undersigned, hereby agree 
to furnish to , .. [RJ three thousand tons of ice (3000 tons) per the within 
contract." 

Held : In an action of assumpsit b)r B and others, against R for three thousand 
tons of ice claimed to have been delivered in pursuance of this agreement, 
that parol evidence was admissible to prove that R under an understanding 
or agreement with the plaintiffs, made the contract with Fin his own name, 
they to have an interest in it; also to prove that the plaintiffs agreed after the 
contract with F was made, and before and at the time of making the contract 
between the parties to the suit, to take an interest in the F contract to the 
extent of three thousand tons and to rely for payment upon F as specified in 
the contract between Rand F. Bradstreet v. Rich, 233. 

6. R deposited a sum of money in a savings bank in the name of her nephew, N, 
with a memorandum that the deposit can be paid to R. She retained the 
deposit book in her possession and drew out the dividends and part of the 
principal during her lifet1me. .At her death, the deposit book was passed to 
the administrator. Held, in a suit in equity by N against the administrator 
of R, for the amount of the deposit at R's death, that evidence aliunde as to 
the intention of R in making the deposit, is admissible to vary the effect of 
the entries in the deposit book. Northrop v. Hale, 275. 

7. In an action upon a promissory note brought by the indorsee for value, 
before maturity, where the defence was that the note was given for spiritous 
liquors to]be sold in this State in violation of law; Held, that evidence that 
the payee was called Whiskey Smith, or Whiskey Bill Smith, was not admis
sible to establish such defence, or to show that the indorsee purchased the 
note with knowledge of its legal consideration. 

Wright v. Wheeler, 278. 

8. An auditor can receive only such evidence as would be admissible were the 
case he is hearing on trial in court. Silver v. Worcester, 322. 

9. In a suit for labor and services brought or prosecuted against the estate of a 
deceased person, and heard before an auditor, the plaintiff, unless the d'efendant 
is a witness in relation to facts occurring before the death of such deceased 
person, cannot testify as to such facts except as allowed under the common 
law of the State to present in suitable cases.iis books of account and verify 
them by his suppletory oath. Unless the entries in such books are intelligi
ble in themselves as setting forth in substance the facts which constitute a 
right of action in plaintiff's favor against the deceased, the explanation of 
such entries must come from witnesses other than the plaintiff. It is not 
competent for him to testify that charges which apparently represent services 
rendered for third persons, or which do not indicate that they were rendered 
to the deceased, were actually so rendered. Ib. 

10. It is not competent for a defendant in such case to give in evidence his 
counter entries of work done by the plaintiff, or to prove by his books the 
rate of wages which he is to pay. Ib. 
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11. The cross-examination of a defendant, legally obtained in one criminal 
prosecution, is admissible as evidence in another criminal prosecution 
against him, if pertinent to the issue. State v. Witham, 531. 

See INTOXICATING LIQUORS, 1, 2, 3. ADULTERY, 1, 2. 
EXCEPTIONS, 1. FALSE PRETENCES, 1. FRAUD, 2, 3. 

(Law), 1, 2, 12-16. TOWNS, 8. WAYS, 5. 

EXCEPTIONS. 

BROKER, 3. 
PRACTICE 

I. A party is not aggrieved by the exclusion of a part of the report of an auditor 
which expresses the opinion of the auditor that the accounts of the parties 
have been fully settled, when the same opinion is expressed in another part 
of his report, which was not excluded. Howard v. Patterson, 57. 

2. Exceptions taken to the admission of notes declared upon, and other pieces 
of evidence to show the consideration, and authority for, or ratification of 
such notes, are deprived of all validity as grounds for a new trial where the 
jury are peremptorily instructed that these notes were not authorized nor 
ratified by the defendant, that there was nothing in the case to warrant any 
such inference, and finally that, "that lays the notes out of the case, and 
brings us to the other count, that for money had and received." 

Billings v. Monmouth, 17 4. 

3. In an action for malicious prosecution where the exceptions state, that appro
priate instructions were given as to what constitutes probable cause for 
commencing an action, and that the jury were told that they might infer 
malice from the want of probable cause, it was not error to refuse to adopt 
in terms, as a part of the charge, a request that'' if the defendants negligently 
and ignorantly . commenced an action against all the owners of the 
vessel, and attached the whole vessel when some of the part owners were 
not liable for the demand sued, and those who were liable, were unjustly 
and wrongfully harassed and oppressed, the jury have a right to infer actual 
malic.e from such acts." Hearn v. Shaw, 18i. 

4. The refusal of a specific instruction, does not in any case affirmatively appear 
to be an error if it is left uncertain whether those given, were the same in 
substance and effect; still less when the exceptions show that the whole 
subject to which the request relates, was covered by appropriate instructions, 
to which no exception was taken, and which do not appear. Ib. 

5. Where it appears from the exceptions, that a requested instruction was 
refused, "except as given in the charge," and no part of the charge which 
includes the same subject is reported, they fail to show an error if one exists. 

lb. 
6. Exceptions do not lie to the discharge of a prisoner on habeas corpus. 

Knowlton v. Baker, 202. 

7. It is no just ground of exception that the presiding judge did not see fit to 
adopt the form of an instruction requested when full and correct instructions 
upon the law of the case are given. Naples v. Raymond, 213. 

8. A petition by the inhabitants of a town in which an illegitimate child has a 
legal settlement, that the adjudged father be required to give a bond to the 
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mother and to the town, and averring that no such bonds were given at the 
time of the rendition of the judgment, is addressed to the discretion of the 
court, arid exceptions do not lie to a denial of the petition. 

Madison v. Gray, 254. 

See PRACTICE (Law), 3. 

EXECUTORS AND ADMINISTRATORS. 

1. The claim against an executor or administrator presented as required by the 
stat. 1872, c. 85, need not be signed by the party making it, and the demand 
of payment need not be in writing. Millett v. Millett, 117. 

2. The claim must be in writing but the demand of payment may be oral. 
1 b. 

3. Notwithstanding there has been a final accounting by the administrator and 
decree of distribution; still, upon ascertaining that there are outstanding 
debts due the estate and collectible, the probate court may open the admin-
istration and order further proceedings. Robinson v. Ring, 140. 

4. In an action against an executor or administrator, the declaration should 
contain an averment that the claim was first presented in writing, as required 
}:)y stat. 1872, c. 85, § 12. Stevens v. Haskell, 244. 

5. An action cannot be maintained against an executor or administrator upon a 
promissory note of the deceased, unless the plaintiff has seasonably pre
sented the defendant, as required by stat. 1872, c. 85, § 12, with a written 
statement of his claim comprising a full description of the note, [ copy] 
unless the defendant waived the same by making no objection to .a like pre-
sentment of the note itself. Marshall v. Perkins, 343. 

6. Tte claim must be presented in writing by the plaintiff, or his ~agent or 
attorney, its presentment by a prior holder is not sufficient. lb. 

See EVIDENCE, 6. PRACTICE, (Equity,) 1. PLEADINGS, 6. 

EXECUTORY CONTRACT. 

See CONTRACT, 2. 

FALSE PRETENCES. 

1, At the trial upon an indictment for obtaining a horse, by purchase on credit, 
for which a note was given, by falsely pretending to be the owner of valuable 
unencumbered real estate, evidence to show that the note had not been paid 
is admissible. State v. :az, 238. 

2. When one obtains credit by falsely pretending that he is the owner of property 
which he does not own, the fraud consists not in misrepresenting his inten
tions to pay, but in misrepresenting his ability to pay. His intentions ara 
not important. lb. 

3. The doctrine of constructive notice of an existing mortgage because of its 
record, does not apply to indictments for obtaining credit by falsely pretend-
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ing to be the owner of valuable real estate upon which there is no existing 
mortgages. It is no defence in such case that the party deceived relied upon 
the statements made, without examining the public records. lb. 

See FRAUD, 3, 4, 5. 

FEOFFMENT IN FUTURO. 

See DEED, 7. 

FORCIBLE ENTRY AND DETAINER. 

1. The process of forcible entry and detainer lies by an equitable mortgagee 
against the equitable mortgagor; although otherwise, where the parties to 
the suit are parties to a legal instead of an equitable mortgage. 

Jewett v. Mitchell, 28. 

2. A grantee may maintain forcible entry and detainer against his grantor, the 
grantor not defending under any other title, the deed purporting to convey 
the whole, but in fact conveying only an undivided half of the described 
premises. lb. 

3. Forcible entry and detainer cannot be maintained against a disseizor who is 
entitled to betterments. Folsom v. Clark, 44. 

See EQUITABLE MORTGAGE. PRACTICE, (EQUITY,) 3 . 

• 
FRANCHISE. 

See MORTGAGES, 3. 

FRAUD. 

1. As the law now stands in this State there is no such thing as fraud in law as 
distinguished from fraud in fact. Stevens v. Robinson, 381. 

2. A voluntary conveyance to a relative by an insolvent person, though prima 
facie evidence of fraud, is not void unless it is in fact tainted by fraudulent 
intent. Ib. 

3. To enable one to recover damage for false representation by a party when mak
ing a conveyance to him, it is essential that there should be some evidence 
that he has been thereby injured. Brown v. Blunt, 415. 

4. When the only consideration for such a conveyance is that the plaintiff' was 
, induced thereby to pay his own debt, he cannot be said to be injured, because 

he suffered no damage. It was not defrauding him to induce him, by means 
of a false representation, (had that been proved) to pay his own debt. lb. 

5. Nor are expenses, subsequently incurred in the prosecution of fruitless suits, 
based upon such conveyance, evidence of damages resulting from the false 

• 
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representation, when it appears that by the exercise of common prudence 
and caution, such suits would not have been commenced. Ib. 

See FALSE PRETENCES, 2. 

FRAUDULENT CONVEYANCE. 

See TRUST, 2. 

GIFT. 

1, Where A. deposited money in a savings bank in the name of B. without a 
declaration of trust at the time, or subsequently, and' retained the deposit 
book in his possession until his death; Held 

That, in the absence of proof of any act or declaration under the pressure of 
immediate or impending death, or of proof of any delivery, or intent to give, 
the deposit in the bank in B.'s name belonged to A.'s estate, and not to B. 

Robinson v. Ring, 140. 
See EVIDENCE, 6. 

GRANITE. 

See LIEN, 3, 4. 

GUARANTY. 

1. Where C. H. signed a contract with L. the concluding paragraph of which 
was: "I, C. H. hereby agree to be responsible that said L. shall faithfully 
perform and keep this agreement on his part," Held. 1, that C. H. was a 
guarantor only; 2, that an action upon that contract against L. and C. H., 
jointly, cannot be maintained; and stat. 1874, c. 201, does not authorize such 
a joinder. But under t~at statute, judgment can be entered against one of 
the defendants, although the joint liability is not proved. 

GUESTS. 

See INNKEEPER. 

GUIDE POSTS, 

See TOWNS, 3. 

HABEAS CORPUS. 

See·ExcEPTIONS, 6. 

Smith v. Loomis, 51. , 
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HIGHWAY. 

See WAYS. DEED, 1. 

HIGHWAY TAX. 

See TOWNS, 9-11. 

HUSBAND AND WIFE. 

See DIVORCE. 

ICE. 

See DEED, 5. EVIDENCE, 5. NUISANCE, 1. 

INDICTMENT. 

See ADULTERY, 1. 

INDICTMENTS FOR THROWING REFUSE INTO PENOBSCOT RIVER. 

1. A person who operated a shingle machine to manufacture shingles by the 
thousand for the owners or lessees of a mill is a contractor, and not an 
employee or servant for whose acts the owners or lessees are liable under 
special stat. 1868, c. 448. State v. Emerson, 455. 

2. The lessees of mills in possession and control, and operating them, cannot be 
held to be ''in the employ" of the owner and lessor within the meaning of 
special stat. 1868, c. 448. Nor can the agent of the owner and lessor be held 
as the ''owner" or ''occupant" of the mills within the meaning of that statute. 

State v. Coe, 456. 
3. Special stat. 1868, c. 448, prohibits the throwing of shingle sawdust, or long 

sawdust, and shingle shavings, or jointer shavings, into Penobscot river; 
such sawdust and shavings being embraced in the general description of 
"refuse wood or timber of any sort" prohibited by such statute. 

State v. Howard, 459'~ 

INDORSEMENT. 

See PROMISSORY NOTES, 1, 2. 

INNKEEPER. 

1. By the stat. 1874, c. 174, § 2, innholders are answerable to their guests, in 
case of loss by fire, only for ordinary and reasonable care in the custody of 
their baggage or other property. Burnham v. Young, 273. 
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2. .An action cannot be maintained against an innkeeper for such a loss when 
there is no proof of want of such ordinary and reasonable care. lb. 

INSANE HOSPITAL. 

See PAUPER, 2 . 

• 
INSANE PERSON. 

See TowNs, 8, 

INSOLVENT LAW . 

.A livery-stable keeper who buys hay and grain and sells, by keeping horses 
to bait and board, is a trader within the meaning of the insolvent law. Stat. 
1878, c. 74, § 42. Groves v. Kilgore, 489. 

See COLLATERAL SECURITY, 3. TRUSTEE PROCESS, 2. 

INSTRUCTIONS. 

See EXCEPTIONS,_ 2. 

INTOXICATING LIQUORS. 

1, .At a trial upon an indictment as a common seller of intoxicating liquors, a 
certified copy of the record of a~special internal revenue tax showing that 
the respondent paid a special tax as a retail liquor dealer during the time 
covered by the indictment is admissible in evidence. 

State v. Wiggin, 425. 

2. Upon the trial of an indictment as a common seller, a request that the jury 
be instructed that, if there was no evidence of any sale the verdict must be 
for the respondent, cannot properly be given. lb. 

3. Bottles, glasses, &c. found in defendant's shop, are admissible as evidence 
in a trial upon a complaint for search and seizure, though procured by an 
illegal and unauthorized search. State v. Burroughs, 480. 

See EVIDENCE. 7. 

JUDGMENT. 

See BOND, 1, 2. GUARANTY, 1. PRACTICE (Law), 8, 9, 10. WAYS, 1. 

JUDICIAL NOTICE. 

See RULES U. S. TREASURY, 1, 2. WAYS, 7. 
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JURISDICTION. 

See DEPOSITIONS IN PERPETUAM. LARCENY, 1. SHIPPING, 1. 

LANDLORD AND TENANT. 

1. In this state, a tenancy at will can be determined by either party by thirty 
days' notice in writing for that purpose given to the other party", and not 
otherwise except by mutual coment. Rollins v. Moo~y, 135. 

2. Where a tenant without written notice, or the consent of the landlord, aban
dons the possession of premises verbally leased to him, his liability for rent 
continues for whatever period may elapse before ~he tenancy becomes term
inated by written notice, or until possession of the premises may be accepted 
by the landlord. lb. 

LAND DAMAGES. 

See RAILROADS, 1, 2. 

LARCENY. 

By R. S., c. 131, § 1, the Supreme Judicial Court has jurisdiction on an indict
ment for larceny, where the property stolen was alleged -to be worth but 
ten dollars. State v. Mullen, 466. 

LEASE. 

See NUISANCE, 3. EVIDENCE, 2. 

LIBEL. 

See PLEADING, 1. 

LIEN. 
1. It is a sufficient compliance with the requirement of the statute, in the 

statement of a lien claim, filed in the town clerk's office, if it give the amount 
due for which the lien is claimed, without stating the items making up such 
amount. Ricker v. Joy, 106. 

2. To enforce the statutory lien for work and materials furnished in repairing 
vessels, does not require an attachment to be laid upon the vesse\ within four 
days after the plaintiff's work is done or his materials are furnished; it must 
be within four days after the whole work of repairing is completed; the 
repairs to be considered as completed when the work upon the vessel has 
been discontinued and has wholly ceased, although additional repairs might 
be necessary to fit the vessel for sea. Hayford v. Cunningham, 128. 

3. Stat. 1876, c. 90, gives to him who labors in quarrying or cutting and dressing 
granite in any quarry, a lien for the wages of his labor on all the granite 
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quarried or cut and dressed in the quarry by him or his co-laborers for thirty 
days after such granite is cut and dressed, and as much longer as the stone 
remains unsold and not shipped on board a vessel. 

Collins Granite Co. v. Devereux, 422. 

4. This lien, if enforced by attachment within said thirty days, will have preced
ence of all other claims, including sales made within said thirty days. A 
laborer's attachment made after the lapse of said thirty days, will prevail 
against prior claims, only when made before the stone is sold or shipped on 
board a vessel. lb. 

See ATTACHMENT, 2. EVIDENCE, 1. 

LIFE-ESTATE. 

See DEED, 8, 9. WILLS, 1, 2, 4, 5, 6, 11. 

REAL ACTIONS, 1. 

LIFE INSURANCE. 

1. An action cannot be maintained by the holder of a life insurance policy 
against the agents of a life insurance company, for premiums paid to them 
on the same, when it appears that the policy conforms to the application, 
and is in accordance with the agreement of such agents. 

Farrow v. Cochran, 309. 

2. Nor can such an action be maintained against either the principal or agent 
without proving that he has offered to return the policy, or that it is 
worthless. lb. 

LIMITATIONS, STATUTE OF. 
· 1. When parties make out what thet believe to be a correct itemized account 

of their mutual dealings, and the balance is thereupon ascertained and paid, 
tlie items can no longer be considered unsettled within the meaning of R. S., 
c. 81, § 84, although one item was omitted by mistake. 

Lancey v. Maine Central R. R. Co. 34. 

2 .. And if in such case, six years thereafterwards, on discovering the omission 
an action declaring on the entire account is brought to recover the real 
balance, the statute of Hmitations will bar the recovery. lb. 

3. The stat. 1871, c. 223, which declares that the holder of a railroad ticket shall 
have the right to stop over at any of the stations along the line of the road, 
and that his ticket shall be good for a passage for six years from the time it 
is first used, applies only to transportation within the territorial limits of 
this State; the statute has no force beyond the limits of the State, and 
consequently does not apply to a ticket from Portland to Montreal, while the 
ticket is being used beyond the limits of the State. 

Carpenter v. Grand Trunk Ry. Co. 388. 
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4. While such a ticket is being used in New Hampshire, Vermont, or Canada, the 
rights of the passenger will be governed and controlled by the laws of those 
places and not by the laws of Maine, but in the absence of proof to the 
contrary, the law of those places will be presumed to be the same as the 
common law of Maine, and not the same as the statute above cited. 

See RAILROADS, 2. REVIEW, 1, 2, 

LIVERY ST ABLE KEEPER. 

See INSOLVENT LAW, 1. 

MALICE. 

See EXCEPTIONS, 3. 

MALICIOUS PROSECUTION. 

See EXCEPTIONS, 3. PRACTICE (Law), 4. 

MASTER. 

See EvrnENCE, 3. 

MESNE PROFITS. 

See REAL ACTIONS, 3. 

MORTGAq-ES. 

lb. 

1. Under the mortgage to the plaintiffs, purporting to convey to them as trustees, 
all the right, title and interest of the European and North American Railway 
Company in and to "all and singular its property, real and personal, of 
whatever nature _and description, now possessed or to be hereafter acquired, 
including its railway, equipments and appurtenances; all the rights, privi
leges, franchises and easements; all buildings used in connection with said 
railway or the businesA thereof, and all lands and grounds on which the same 
may stand or connected therewith; also all locomotives, tenders, cars, 
rolling-stock, machinery, tools, implements, fuel, materials and all other 
equipments for the constructing, maintaining, operating, repairing and 
replacing the said railway or its appurtenances, or any part thereof;"' 

Held 1, that the lien of the mortgage was not lost upon rolling-stock with
drawn, under circumstances stated in the opinion, from present use upon th~ 
then broad gauge and changed to meet a contemplated narrowing of the 
guage; notwithstanding the stock upon the road was kept up or improved 
at the same time that these materials for the narrow-gauge use were with
drawn; 
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Helcl 2, that rep'.tirs and improvements ma.de upon such rolling-stock by 
the Consolidated European and North Americ.an Railway Company, which 
had acquired the right to contro,. the road subsequently to the phtintiffs' 
mortgage, were in the nature of accessions to a mortgaged chattel, and 
subject first to the mortgage that had priority of date; 

Held 3, that there can be no loss of identity of the original companies in 
· the consolidation to the prejudice of the rights of prior creditors, or to 
the destrucion of prior liens, and that such increased values do not belong 
to the consolidated company as a distinct entity; 

Helcl, further, that the plaintiffs, being in possession of other rolling stock, to 
which their own mortgage does not apply, purchased by the New Brunswick 
company, which consolidated with the E. and N. A. Railway Company, or 
the consolidated company, and mortgaged by them to other trustees; the 
plaintiffs, having the right to use and consume it in the performance of the 
duties the corporation owed to the public, and being liable to the mortgagees 
for their interest, under the facts stated, may recover its full value of the 
attaching creditors of the mortgagor, or the attaching bfficer; holding any 
part to which their own mortgage does not apply, in trust, or subject to their 
liability to those from whom they received possession, as they held the 
property before the attachments were made. 

I-J~amlin et al. v. Jerrard, 62. 

2. A mortgage of a railroad company to trustees for the security of its bond
holders of '' all its right, title and interest in and to all and singular its 
property, real and personal, of whatsoever nature and description, now 
possessed or to be hereafter Mquired, including its railway, equipments and 
appurtenances, all its rights, privileges, franchises and easements," &c. 
operates upon the inchoate right of the conipany to a conveyance of lands 
under contracts subsequently made as soon as the contracts are made and 
the company is in possession under them for the purposes of the charter. 
Such a mortgage will take effect upon lands subsequently contracted for or 
purchased to secure adequate facilities and space for engine and car houses 
and other railroad accommodations, to which the company at the time of the 
purchase had a right and expected to build their road; and such incumbrance 
will continue though the road is not built to such land, and the right to use 
them in direct connection with the road, without further legislative authority, 
has expired. The case of a railroad holding more property for its own pur
poses than its present needs demand is entirely different from one in which 
the company buys other property distinct from the road or its appurtenances, 
not intended or necessary for the present or prospective exercise of its 
franchise and therefore not within the purview of the mortgage. 

Hamlin v. E. & N. A. Ry. Co. 83. 

3. The mortgage ~ttached to the right to a deed of such lands under contract and 
continued to attach to it as the right grew in value, whether the increased 
value arose from payments and improvements made by the company or by a 
new consolidated compt1ny which took the entire property and assumed the 
~ebts of the first company. Ib. 

VOL. LXXII. 40 
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4. Payments made by a party upon a mortgage debt, in pursuance of a duty, in 
the proper performance of which others are interested, must be applied and 
allowed as payments, and cannot be used by such party as a part considera
tion for the assignment and transfer of the mortgage and debt to a third 
person. Burnham v. Dorr, 198. 

5. The right of redemption is always incident to the mortgage. So long as the 
instrument is one of security the borrower has the right to redeem, and a 
subsequent release of that right will be closely scrutinized to guard the 
debtor from oppression, and it must be for a new and adequate consideration. 

Linnell v. Lyford, 28 O. 

6. Where the equity of redemption is apparently destroyed by the mortgagee, 
by his conveying an indefeasible title to the premises to a bona fide pur
chaser, a court of equity will treat such mortgagee as a constructive 
trustee for the balance in his hands after deducting from the price for which 
the land was sold, the amount for which the defendant held it as security. 

Ib. 

See EVIDENCE, 4. PRACTICE (Equity), 3. REAL ACTIONS, 5, 6. 

EQUITABLE MORTGAGE. 

The process of forcible entry and detainer lies by an equitable mortgagee 
against the equitable mortgagor. Jewett v. Mitchell, 28. 

See FORCIBLE ENTRY AND DETAINER, 1. 

CHATTEL MORTGAGE. 
A title by purchase from a mortgagor of a chose in action or fund, that repre

sents mortgaged personal property, takes precedence under our statute of 
the title under the mortgage to the property which is represented by such 
fund, where the mortgage h!td never been recorded. 

Garland v. Plumrner, 397. 
See MORTGAGES, I. 

MORTGAGOR AND MORTGAGEE. 

I. Knowledge of the mortgagee of a sale by the mortgagor of a building, situated 
on the mortgaged premises, without the consent of the ~rtgagee, will not 
impair his title to the property thus sold. Linscott v. Weeks, 506. 

2. The mortgag{:e in possession or his assignee has sufficient title to maintain 
trespass against the mortgagor, there having been no redemption of the 
mortgage. Ib. 
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MONEY HAD AND RECEIVED. 

See TOWNS, 2. 

MOTIONS IN ARREST OF JUDGMENT. 

See PRACTICE (LAW), 7. 

MUNICIPAL OFFICERS. 

See TOWNS, 3, 7, 9, 10, 11. 

MUTUAL DEALINGS. 

See LIMITATIONS, STATUTE oF, 1. 

NEGLIGENCE. 

627 

1. The owners of a wharf where foreign laden vessels discharge, are liable to, 
customs officers, who are required to visit the premises in the performance 
of their duties, for personal injuries received while in the exercise of due 
care, because of the unsafe or unsuitable condition of the wharf. 

Low v. Grand Trunk Railway, 313. 

2. A customs officer whose duty is to watch for smugglers and prevent smug
gling, may be in the exercise of due care, when in the course of his duty he 
passes over a wharf, where a foreign laden vessel is lying, in the night time 
and without a lantern. Ib. 

3. Where duty requires one to be concealed, as when watching for smugglers 
and evil doers in the night time, the fact that he does not carry a light is not 
contributory negligence in an action for damages sustained by the negligence-
of one wp.ose business imposed the duty upon the plaintiff. Ib. 

See BURDEN OF PROOF, 1. EVIDENCE. 3. 

NEW TRIAL. 

See EXCEPTIONS, 2. 

NON-SUIT. 

See PRACTICE (LAW), 2. 
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NOTICE. 

See CORPORATION, 3. FALSE PRETENCES, 3. LANDLORD AND TENANT, 1, i. 
PAUPER, 1. PLEADINGS, 6. PRINCIPAL AND AGENT, 8. 

TOWNS, 5. WAYS, 4, 5. 

NUISANCE . 

. 1. A dam built across an arm of the sea, into which a fresh water creek empties, 
to exclude the salt water for the purpose of creating a fresh water pond, 
upon which to cultivate and harvest ice for the market, without direct 
authority of the legislature or the delegated action of harbor commissioners, 
if the case falls within their jurisdiction, is in the same sense a public 
nuisance as it would be to build a solid wall across a road or street. 

Dyer v. Curtis, 181. 

2. Without such authority such a dam never acquires the right to exist by 
prescription. lb . 

. 3. Where, by the terms of a lease, the lessor agreed to keep up such a dam during 
a certain portion of the year, in consideration of the covenants of the lease, 
it was held to be an illegal contract. lb. 

OFFICER. 

See ATTACHMENT' 1. 

OPINIONS OF THE JUSTICES. 

See pp. 542-565. 

ORDINARY CARE. 

See INNKEEPER, 1, 2. BURDEN OF PROOF, 1. 

PARENT AND CHILD. 

See EMANCIPATION. 

PARTNERSHIP. 

See BOND, 5-8. PRINCIPAL AND AGENT, 2. 
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PAUPER. 

1. The failure of the overseers of the poor of the defendant town to return an 
answer to the notice sent to them by the overseers of the poor of the plaint
Hf town, estops the defendants to deny that the pauper had a settlement in 
the defendant town notwithstanding the pauper has not been removed to the 
latter town; such a removal, or a reasonable excuse for not making it, is not 
essential to create the estoppel provided by R. S., c. 24, § 27. 

Bangor v. Madawaska, 203. 

2. The expenses incurred by a town in committing a pauper to the Insane Hospi
tal and supporting him there cannot be recovered of the town in which he has a 
settlement, under R. S., c. 143, § 20, when there is no proof that the select
men in making the commitment, had before them the evidence and certHlcate 
of at least two respectable physicians, based upon due inquiry and a personal 
examination of the person to whom insanity is imputed, as required by stat. 
1874, c. 256, § 7. • ' Naples v. Raymond, 213. 

3. A person of age having his home in a town five successive years without receiv
ing directly or indirectly supplies as a pauper thereby acquires a settlement; 
but if within the :five years, the person took all which he regarded as impor
tant to his home and left the place without any intention to return, such an 

' absence would constitute an interruption of his residence, although he might 
return a short time afterwards. Detroit v. Palmyra, 256. 

See EMANCIPATION. 

PAYMENT •. 

See MORTGAGE, 4. 

PEDDLER'S LICENSE. 

See CONSTITUTIONAL LA w. 

PENOBSCOT RIVER. 

See INDICTMENTS FOR THROWING REFUSE INTO PENOBSCOT RIVER. 

PERPETUITY. 

See WILL, 10. 

PILOT. 

See EVIDENCE, 3. 



630 INDEX. 
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PLEADINGS. 

1. In a declaration for publishing a libelous article in a newspaper it is not 
necessary to aver that the publication was made to divers persons or to any 
third person; it is enough to aver that the libel was printed _and published . 
in a newspaper. Sproul v. Pillsbury, 20. 

2. Where the declaration alleges an instrument to be the deed of the defendant, 
it must be so regarded upon a demurrer to the declaration, if it could be, 
legally, the deed of the defendant. 

Purinton v. Security Life Insurance and Annuity Co., 22. 

3. After a demurrer to the defendant's plea in bar is sustained, the court at nisi 
prius has power to allow the defendant to plead anew. The power is to be 
exercised in the discretion of the presiding justice, and only in the further-
ance of justice. Mayberry v. Brackett, 102. 

4. In personal actions the pleadings must allege the time, that is, the day, month, 
and year, when each traversable fact occurred. Gray v. Sidelinger, 114. 

5. A general demurrer to a declaration containing three counts, will be overruled 
when one of the counts is good. Dexter Savings Bank v. Copeland, 220. 

6. A count in the usual form against an executor, for money had and received by 
his testate, in his lifetime, to the plaintiffs' use~ containing the allegations 
that the plaintiffs first presented to the executor their claim in writing and 
demanded payment thereof, more than thirty days before the commencement 
of the action and within two years after notice given by the executor of his 
appointment, is good. Ib. 

7. A declaration in a writ of dower is not bad because it sets out and claims 
dower in several separate and distinct parcels of land. 

Hutchins v. Burrill, 311. 

8. Nor because the modes of setting off dower in the various pieces of real estate 
in which it is claimed are different. Ib. 

9. Unless the declaration in a writ of dower alleges a seizin of the husband of an 
estate of which his widow is by law dowable, it is defective and will be 
adjudged bad on demurrer. Ib. 

10. Where the assignment, or copy, is not filed with the writ when an action is 
brought by the assignee in his own name as provided by stat. 1874, c. 235, 
the objection to such omission must be seasonably taken by motion or plea 
in abatement; and where a motion to dismiss for such cause was not filed 
until the second term; Held, that the defendant had waived the objections. 

Littlefield v. Pinkham, 369. 

11. Where a declaration alleges that the consideration for the contract upon 
which suit was brought, was an assignment of a contract with the government 
for transporting the United States mail, it willbc held bad on demurrer, as 
such an assignment is declared null and void by express provision. U.S. Rev. 
Sts. § 3963. Ib. 

12. Where there is nothing in the context to show that the defendant was likely 
to be thereby misled or prejudiced, it is no ground for sustaining a general 
demurrer that the word "plaintiff" is used in some parts of the declaration 
when there are three plaintiffs named. Blanding v. Mansfield, 427. 
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13. Nor that in the account annexed the defendant is charged as indebted to a 
certain newspaper when the names of the plaintiffs as proprietors of the 
newspaper are given upon the bill. lb. 

14. Nor that one item of the account is for "bill rendered," without specifica
tions, when there are other items upon which judgment may be rendered. 

lb. 

See EXECUTOR AND ADi\UNISTRATOR, 4. PRACTICE (LAW), 7. 

POOR DEBTOR. 

l. Upon a poor debtor's disclosure on an execution in favor of the inhabitants of 
a town, a justice who is an inhabitant of the town is not disinterested as 
required by R. S., c. 113, § 28. Norridgewock v. Sawtelle, 484. 

2. The disclosure of a judgment debtor, as a poor debtor, is not a performance 
of the conditions of a recognizance given upon an appeal and will not 
discharge the surety from the liability incurred by entering into such recog-
nizance. lb. 

See BOND, 2. 

PRACTICE (EQUITY). 

1. A bill in equity by an heir at law is not the proper remedy to pursue against a 
person charged with embezzling or wrongfully appropriating the goods, 
chattels and money of a deceased person. The proceedings should be in the 
name of the executor or administrator of the decedent, who would have an 
adequate remedy at law and may, if it is desirable, cite the defendant before 
the judge of probate for examination under the provisions of R. S., c. 64, § 
65, et seq. and stat. 1874, c. 168. Caleb v. Hearn, 231. 

2. No one should b.e made a party to a bill in equity against whom a decree if 
brought to a hearing could not be had. Linnell v. Lyford, 280. 

3. A complainant in a bill in equity by a mortgagor against a mortgagee is not 
estopped from showing the relation between them by a judgment for the 
plaintiff in a process of forcible entry and detainer between the same parties, 
the defendant therein being the complainant in the equity suit. T!J. 

PRESCRIPTION. 

See DEED, 10. NuISAXCE, 2. RAILROADS, 1, 2. 

PRACTICE, (LA w). 

1. When a party is surprised by new and unexpected evidence, he should at once 
move for delay, and not await the chances of a verdict. 

Benson v. Titcomb, 31. 
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2. A motion for a nonsuit after the evidence is all out, on both sides, is addressed 
to the discretion of the judge and to his refusal exceptions do not lie. 

Ricker v. ,Toy, 106. 

3. Where the exception is to the ruling of the judge upon all the evidence in the 
case the whole evidence must be made a part of the bill of exceptions. 

Ib. 

4. When correct rulings have been given to the full extent of the claim alleged 
in the declaration, that the action was begun maliciously and without cause; 
it was for the plaintiff to request a ruling that would enable him to recover 
on proof, of part of his case, abuse of process properly issued, At least, it 
should appear that the attention of the court was called to the minor cause 
of action included in the declaration. Otherwise it was not error to treat the 
entire cause of action as the one before the court, and to give the rules of 
law relating to it. Hearn v. Shaw, 187. 

3. In March, 1874, the respondent in a bastardy process was adjudged to be the 
father of the child and ordered to pay the mother seventy-five cents a week 
for its support. In September, 1878, the town where such child had a legal 
settlement applied to the court, praying that an execution might issue for 
the amount due under the order. Held, that an execution cannot issue in 
such a case. JJfadison v. Gmy, 254. 

G. The adjudication of the presiding iudge at nisi prius that a demurrer, filed at 
the second term and presented and pas8ed upon the day it was filed, is frivol
ous and intended for delay, has no effect upon the rights or liabilities of the 
defendant and he is not legally aggrieved thereby. 

Blanding v. Mansfield, 427. 

7. A motion in arrest of judgment reaches errors appearing on the face of the 
record and no others. State v. Murphy, 433. 

8. When an order from the law court is received by a clerk of court, overruling· 
exceptions taken to an order directing judgment to be entered upon a report 
of referees, he should enter up judgment as of the next preceding term, in 
accordance with stat. 1877, c. 181, even though the defendant had been sum
moned as trustee of the plaintiff in a suit then pending against the plaintiff, 
ifthere is no subsisting order to the contrary. Huntress v. Uurd, 450. 

9. The action of the clerk in bringing such a case forward on the docket of the 
next succeeding term, is without authority of law, unless there was an order 
at 11 prior term, made upon the motion of the plaintiff in the trustee suit, 
under R. S., c. 86, § 58, to continue it for judgment; and whether such an 
order would be precluded by the agreement of arbitration is not considered. 

Ib. 

10. The court will not allow an error of their officer to affect the legal rights of 
parties when it can be avoided, and in such a case as stated will render judg
ment upon the report of the referees, and discharge the trustee in the other 
suit. lb. 

11. It is not error to instruct the jury that the criminality of an offence, and the 
severity of its punishment may be considered by them with the facts and 

I 
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circumstances of the case as evidence bearing on the greater or less proba-
bility of its commission. State v. Burroughs, 479. 

12. A defendant, in a criminal prosecution, testifying in his own behalf, may be 
cross~examined in full, in the same manner and to the same extent that any 
other witness could be. State v. Witham, 531. 

13. · He is not to be protected against cross-examination because his answers may 
implicate him in other criminalities besides the offence with which he is 
charged, if the connection is such that the proof is relevant to the issue. 

lb. 

14:. The statute of 1879, which provides that he shall not be compelled to testify 
on cross-examination to facts which would convict him of any other crime 
than that for which he is on trial, only excludes compulsory admission of 
independent and extraneous offences, evidence of which is offered merely to 
affect character or credibility. lb. 

15. It is a general rule of practice in this State that, when one side without objec
tion introduces evidence irrelevant to the issue, which is prejudicial and 
harmful to the other side, the other party is entitled to introduce evidence 
that goes directly and strictly to contradict and disprove it. I b. 

16. On the trial of the defendant for adultery with Miss Small, a government wit
ness testified that frequently in the summer and fall, between eight and nine 
in the evening, she saw the defendant go to Miss Small's house, call her out, 
talk with her at the gate, and once walk to the ship-yard with her. The 
defendant denied this, and offered to show by another witness that, during 
the same summer and fall, in the evening.,. such other witness had several 
times seen a man, not the defendant, call Miss Small out and stand with her 
at the gate, and walk to the ship-yard with her; Held, that the testimony 
offered was admissible upon the question of the identity of the defendant 
with the person described by the first witness. I b. 

See EXCEPTIONS 4, 5. WILLS, 3. 

PRESUMPTION. 

See PRINCIPAL AND AGENT, 9. 

PRINCIPAL AND AGENT. 

1. Wher~ a sealed instrument is executed by an agent, with authority therefor, 
and it appears by the whole instrument that it was the intention of the par
ties to bind the principal, that it should be his deed and not the deed of the 
agent, it must be regarded as the deed of the principal, though signed by the 
agent i:a his own name. 

Purinton v. Security Life Insurance and Annuity Co. 22. 

2. Where two persons, constituting a fl.rm, are made agents, and the power con
ferred upon them is joint and several, the execution of any instrument within 
the scope of their authority by one or both would be a valid execution. 

lb. 
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3. Thus, upon an agreement commencing, "This agreement made between 
Fletcher & Bonney of Boston, Superintendents of New England .. Agencies 
for the Security Life Insurance and Annuity Company, of New York, of the 
first part, and Stephen O. Purinton, of the second part," -and ending, "In 
witness whereof the said parties have set their hands and seals. John W. 
Fletcher, Supt. N. E. Agen. (seal), Stephen 0. Purinton (seal)," everything 
in the body of the instrument being appropriate to an agreement with the 
company, and inappropriate to an agreement with the agents of the company, 
an action may be maintained by Purinton against the company, if the agree
ment is authorized by the company, for a breach of the covenants of such 
agreement. Ib. 

4. The rule laid clown in Nobleboro' v. Clark, 68 Maine, 87, and Purinton v. Ins. 
Co. ante p. 22, applies with full force to simple contracts as well as to deeds 
and sealed instruments; Simpson v. Garland, 40. 

5. Thus, upon a note reading "1000, Carmel, April 22, 1876, for value received, 
we, the subscribers for Carmel Cheese Manufacturing Co. promise to pay · 
William Simpson, or order, one thousand dollars in six months from date 
with interest. F. A. Simpson, Rufus Work, A. S. Garland;" 

Held, that the note was the note of the Carmel Cheese Manufacturing Co. and 
not that of the signers, it appearing that the signers were directors of the 
company and authorized to make the note for the company and that it was 
given for money appropriated for the use of the company. Ib. 

6. A vote of the directors of a corporation that the president have full power and 
control of its business, authorizes him to purchase the materials to be used 
in its operations, and to borrow money for the corporation, and give its note 
for the money borrowed. Castle v. Belfast Foundry Co. 167. 

7. A note signed ''Belfast Foundry Company, W.W. Castle, President," binds the 
corporation; and if it did not, the corporation, in this case, would be liable 
on the money counts for money loaned to it, and applied to the purchase of 
materials for its use or the payment of its debts. And it is immaterial 
whether the money is passed over to the corporation by the lender, or 
obtained by the president upon a deposit in a savings bank, transferred to him 
for that purpose. Ib. 

8. A notice to a bank director or trustee, or knowledge obtained by him while not 
engaged either officially or as an agent or attorney in the business of the 
bank, is inoperative as a notice to the bank. 

Fairfield Savings Bank v. Chase, 226. 

9. Knowledge of an agent obtained prior to his employment as agent, and which 
he has no personal interest to conceal, will be an implied or imputed notice 
to the principal, when the knowledge is so fully in mind that it could not at 
the time have been forgotten, and relates to a matter so material to the trans
action as to make it the agent's duty to communicate the fact to his princi
pal. In such case the presumption that an agent will do what it is his 
duty to do, having no personal motive or interest to do the contrary, is so 
strong that the law does not allow it to be denied. Ib. 

See LIFE INSURANCE. TOWNS, 14. 
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PRINCIPAL AND SURETY. 

See CONTRACT, 2. COLLATERAL SECURITY, 2, 3. 

PROMISSORY NOTES. 

1. An action may be maintained by the indorsee of a promissory note payable to 
the order of a corporation and indorsed thus: "Charles B. Folsom, Treas," 
by one who held that office in the corporation and was authorized to perform 
the financial business thereof. Russell v. Folsom, 436. 

2. Such an indorsement is sufficient to transfer the note. lb. 

See CoLI,ATERAL SECURITY, 2. CONTRACT, 2. EVIDENCE, 7. EXCEPTIONS, 2, 
EXECUTOR AND ADMINISTRATOR, 5. PRINCIPAL AND AGENT, 5, 6, 7. 

PROBABLE CAUSE. 

See EXCEPTIONS, 3. 

PUBLIC POLICY. 

See EVIDENCE, 2. 

QUARRY. 

See TENANT FOR LIFE, I. LmNs, 3, 4. 

RAILROADS. 

1. Without a deed a railroad location can never become legal except on payment 
or waiver of the land damages, or by prescription. In no other way can the 
company acquire legal, permanent possession. 

Perkins v. Maine Central R. R. Co. 95. 
I 

2. While the lapse of six years from the time an action accrued for land damage 
might, unexplained, constitute a waiver of damage, yet where the circum
stances show that there has been no waiver, and no title acquired by 
prescription, simple lapse of time would not bar the land owner's right to 
bring suit against the road for an obstruction which was a continuing 
trespass, though there would be a limitation of damages to the period of 
six years, immediately preceding the date of the writ. 1 b. 

See MORTGAGES, 1, 2, 3. 
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RAILROAD TICKET. 

See LIMITATIONS, STATUTE OF, 4, 5. 

REAL ACTIONS. 

1. By R. S., c. 104, § 23, when an action is brought by a reversioner or remainder 
man, or his assigns, after the termination of a life-estate, against the assigee 
or grantee of the tenant of the life-estate, or against his heirs or legal repre
sentatives, such assignee, or grantee, heir, or legal representative, is entitled 
to the increased value of the premises by reason of improvements· made by 
the life tenant. Folsom v. Clark, 44. 

2. That statute did not affect the rights of parties where the improvements had 
been made before it was enacted; but it does apply to all cases where the 
improvements have been made since its passage.. Ib. 

3. In a real action by the equitable grantor against his grantee, mesne profits are 
not recoverable, the grantee being in possession, by the permission of the 
grantor, without any agreement or expectation to pay rent. 

Jewell v. Harding, 124. 

4. The action for possession is maintainable without a demand for possession. 
Commencing the suit is demand enough. Ib. 

5. One who has paid to the person entitled thereto the amount due upon a mort
gage of real estate, (claiming to have attached the right to redeem,) and 
received the release of the mortgagee's interest therein, as provided by R. 
S., c. •81, § § 57, 58, may maintain a writ of entry for possession against the 
owner of the equity of redemption. Hammond v. Reynolds, 513. 

6. Such an action may be maintained under the circumstances stated, even 
though the attachment was not valid. Ib. 

See EVIDENCE, 4. 

RECOGNIZANCE. 

See POOR DEBTOR, 2. 

REPLEVIN. 

See BOND, 5-8. 

REPORTER OF DECISIONS. 

See OPINIONS OF THE JUSTICES IN APPENDIX, pp. 545-565. 
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RETAINER FEE. 

See ATTORNEY AT LAW, 1, 2. 

REVIEW. 

1. The action of review, when a matter of right, should be brought within one 
year from the date of the rendition of judgment. 

Jackson v. Gould, 335. 

2. Where a party is entitled to a writ of review as a matter of right, and fails to 
bring it within the time limited by the statute, he may still be allowed the 
writ, in the discretion of the court, upon petition. Ib. 

3. R. s., c. 82 § § 3, 4, applies to non-resident defendants, as well as to inhab-
itants temporarily absent. Ib. 

4. Reviews when not a matter of right, are granted to prevent injustice. 
Brooks v. B. & lYL L. R. R. Co. 365. 

5. A review of a judgment against a defendant will not be granted because of an 
error in an admission by the defendant, in an action to collect a subscription to 
stock, deliberately made, when it appears that all the facts were matters of 
record to which the defendant had access at the time of the admission, though 
it might be different if the defendant had been entrapped or misled into making 
the fatal admission without laches on his part, or had been prevented from 
ascertaining and procuring evidence of the real facts. I b. 

RIGHT OF REDEMPION. 

See MORTGAGES, 5, 6. REAL ACTION, 5. 

RULES SUPREME JUDICIAL COURT. 

LAW, pp. 566-583. CHANCERY, pp. 584. 

RULES U. S. TREASURY. 

1. The rules adopted by the treasury department of the United States govern
ment for the payment of arrears of pay due to deceased officers, seamen and 
mariners in the United States navy, have the force of law, and court13 will 
take judicial knowledge of them. Low v. Hanson, 104. 

2. Money paid in accordance with such rules, to the guardian of the minor chil
dren of a deceased officer, seaman or mariner, belongs to such minors, and 
not to the administrator on the estate of the deceased. Tb. 
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SAVINGS BANK DEPOSIT. 

See EVIDENCE, 6. GIFT. 

SAW MILLS. 

See INDICTMENT FOR THROWING REFUSE INTO PENOBSCOT RIVER. 

SET-OFF. 

See COSTS, 5. 

SETTLEMENT. 

See PAUPER, 

SHIPPING. 

1. For repairs put upon a foreign vessel, (a vessel out of the State or country 
where owned), the remedy in admiralty ever since the creation of the federal 
courts, has belonged exclusively in such courts ; and the later rules and 
opinions of the Supreme Court of the United States (although formerly 
otherwise) have established the policy of requiring that admiralty remedies 
for repairs upon domestic vessels shall belong exclusively to the same tribunals 

Hayford v. Cunningham, 128 .. 

See LIEN, 2. 

SIDEWALK. 

See WAYS, 9. 

SIGNATURE. 

See PRINCIPAL AND AGENT, 1, 2, 3, 4, 5, 7. PROMISSORY NOTES, 1. 

STANDING WOOD. 

See DEED, 6. 
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STATUTES CITED, EXPOUNDED, &c. 

4 & 5 Anne, c. 16. 
James I, c. 16, § 3, 

ENGLISH STATUTES. 

Tenants in common, 
Limitation, 

407 
36 

MASSACHUSETTS STATUTES. 

1787, § 1, 
1798, § 5, 
1819, Act of, 

§ 6, 
Gen. Statutes, c. 129, § 4, 

1857, c. 2, § 8, 
1863, c. 475, 
Gen. Statutes, c. 261, § 12, 

125, § 3, 

Limitation, 
Review, . 
Separation of Maine from Massachusetts, 
Executive power, 
Parties to an action, 

RHODE ISLAND STATUTES. 

Corporations, 
Corporations, 
Corporations, 
Corporations, 

36 
340 
552 
552 

55 

295 
296 
296 
296 

U~ITED STATES STATUTES. 

R. S. §§ 161, 288, 289, 
§ 1767, 
§ 3963, 

Art. 5, part 1, 
1, § 1, 
1, § 8, 

6, 1, § 3, 

9, § 5, 
§ 6, 

1820, c. 54, § 9, 
1821, c. 59, § 7, 

90, 
148, 
175, 
177, 

1823, c. 226, 
1824, c. 78, 

257, 
1831, c. 490, §§ 4, 5, 
1837, c. 290, 
1839, c. 368, § 3, 

Department rules, 
Tenure of office, 
Mail Contracts, 

CONSTITUTION OF MAINE, 

Executive power, 
Supreme Executive power, 
Executive power, 
Judicial power, 
Judicial power, 
Tenure of office, 
Tenure of office, 

PUBLIC LAWS OF MAINE. 

Tenure of office. 
Review, 

Reporter, 
. . 

105 

547 
376 

545 
546, 563 
547, 563 

560 
543 
549 

549, 563 

556, 563 

Tenure of office. 
Tenure of office. 
Tenure of office. 
Tenure of office. 
Executive power, 
Executive power, 

Fish Commissioner, 
Inspector, . 

340 
557 
556 
556 
556 
553 
553 

Tenure of office, 

Indian Agent, 
Pilots, 

Executive department, 
Tenure of office. Commissioner, 
Trustee process, 

544, 557, 564 
554 
548 
452 
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1852, c. 246, § 1, 
1867, c. 117, 
1871, c. 223, 
1872, c. 85, 

85, § 12, 
1874, c. 168, 

174, § 2, 
201, 
234, 
235, 
256, § 7, 

1875, c. 25, § 9, 
1876, c. 90, 

110, 
1877, c. 149, 

181, 
206, 

1878, c. 20, 
7 4, §§ 21, 24, 42, 

1879, c. 107, 

INDEX. 

Jurisdiction, 
Mutual accounts, 
Railroad ticket. Limitation, 
Executor or administrator, 
Executor or administrator, 
Embezzlement, 
Innholders, 
Parties to an action, 
Taxes, 
Assignees, actions by, 
Evidence, insanity 
Damages, . 
Lien for labor, . 
Executive power, 
Review, 
Powers of the Court, 
"\Vays, damage on, 
State school fund, 
Insolvency, 
·ways in incorporated places, 

467 
37 

389, 390, 391 
117 

222, 246, 344-346 
232 
274 

55 
504,505 

56, 373 
216, 217 
'49, 50 

423 
548, 555 

338 
452 
252 
166 

268, 488, 490 
248 

PRIVATE AND SPECIAL LAWS OF MAINE. 

1848, c. 98, 
160, 

1868, c. 448, 
622, § 1, 

1841, c. 92, 
109, § 6, 
115, § § 3, 5, 104, 
119, § § 13, 63-66, 
125, §, 35, 
146, § 9, 

1841, C. 162, § 15, 
166, § 2, 

1857, c. 81, § 99, 
86, § 55, 
131, § 1. 

1871, c. 1, § 1, 
2, § 84, 
3, § 12, 
6, § 51, 
11, § § 5, 30, 31, 
18, § 8, 
18, § § 43-45, 48, 

Mt. Desert, 
Tremont, 
Penobscot River, 
Embden, 

REVISED STATUTES. 

Will, life-estate, 
Insolvency, 
Revielv, absent defendant, 
Trustee process, 
Lien on vessels, 
Mutual accounts, 

350 
350 

456, 458, 463 
359 

210 
345 

340, 341 
449, 452, 453 

130 

Justices of the peace, jurisdiction of 
Malicious mischief, jurisdiction, 
Mutual accounts, 

37 
467 
467 
37 

449 
468 
432 
564 
517 
248 
166 

Trustee process, 
Jurisdiction of crimes, 
Division of the State, 
Tenure of office, 
Surveyors, 
Taxes, 
Schools, 
Ways. Damages, 
Surveyors, 

49 
517-519 



1871, c. 18, § § 77, 78, 
24, § § 27, 28, 
41, § 2, 
4:4:, 
47, § 54, 
49, § 64, 
51, § § 10, 47, 
61, § 2, 
64, § 60, 

§ 65, 

INDEX. 

Guide posts, 
Paupers, 
Wood and Bark, 
Hawkers and Pedlars, 
Tenure of office, Bank Examiner, 
Insurance Companies' Agents, 
Railroads, . 
Married women, 

Executors or administrators, 
Embezzlement, . 

70, Assignment law, 
73, § 1, Conveyn.nce by deed, 

§ 15, Deeds by agent, 
c. 74, § 17, Wills. Payment of legacy, 

76, § 29, Levy of Execution, 
77, § 13, ,Jurisdiction of law court, 

§ 28, Tenure of office. Reporter, 
§ 16, Judgment, 

80, § 40, Tenure of office. Coroner, 
81, § 6, Indorsement of writs, 
81, § 42, Attachment of property mortgaged, 
81, § 56, Attachment, 
81, § § 57, 58, Moi·tgages, attachment, 
81, § 84, Mutual accounts, 
82, § § 3, 4, 5, Defe:µdant out of State. Review, 
82, § 15, Assignees. Actions by, 
82, § 19, Demurrer, 
82, § § 107, 108, Costs, 
82, § 115, Assignee, name to be indorsed, 
82, § 117, Costs, 
82, § 126, Executions, 
83, § 18, Recognizance, 
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287 
204 
119 

495, 496 
5,j(; 

310 
74, 100 

116 
345, 346 

232 

488 
302 

41 
IG7 

Sf) 

10-! 

559, 56B 
452 
536 
37-! 
71 

222 
51:3 

337, 338, 341 
3i(i 

104, 222, 430 
442 

5G 
2G5 
33!) 

486 
86, § § 55, 56, 58-60, Trustee process, 
87, § § 11, 12, Executor or administrator, 

44D, 452-4:H, 520 
344, 3-:t.3 

89, §7 , Review, 338 

1871, c, 90, § 9, l\fortgage. Judgment if nothing due, 202 
91, § 29, Lien, 108 
94-, § I, :Forcible entry and detainer, 4-J 
95, § 16, Tenants in common, 406, 408, 40D 
fJ6, § IO, Replevin. Bond, 37,3 
103, § 23, l)o1ver, 31:J 
104, § 23, Betterments, -13 
105, § IO, Disseizin, 3::-)3 
107,§§G,8,22,26,27,28,Depositions, 470, 471 
110, § 1, Temu8 of orn.ce. Commissioner, . 5"18 
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1871, c. · 113, § 28, 
120, § 1, 
131, § 1, 
132, § 3, 
135, § 9, 
142, § l, 
143, § § 12, 18, 20, 

INDEX. 

Poor debtor, 
Larceny, 
Jurisdiction of crimes, 
Criminal jurisdiction of magistrates, 
Executive authority, 
Executive authority, 

486 
469 
468 

468, 469 
551 
55G 

Insane, 216, 218, 493 

STEAM TUG. 

See EVIDENCE, 3. 

SUBSCRIPTIONS. 

See CONTRACT, 1. 

SURVEYORS OF HIGHWAYS. 

See TowNs, 9, 10. 

TAX. 

See TOWNS, 9-11. 

TAX DEED, 

1. A tax deed which shows on its face that the sale was illegal, is not sufficient 
for the purposes mentioned in stat. 187 4, c. 234. Allen v. Morse, 502. 

2. A tax deed which purports to convey the whole of the real estate while the 
recitals show that it was necessary to sell a part only, would convey no title 
to the purchaser. lb. 

3: To sell a separate and distinct portion or a farm to pay the taxes assessed 
upon the whole of it, would be illegal. The only legal course is to sell· the 
whole, or, ,when possible, an undivided fraction of the whole. Ib. 

TEN ANT FOR LIFE. 

1. A tenant for life of an undivided portion of real estate has a right to his share 
of the profits accruing from the products of a quarry opened upon the 
·premises. Richardson v. Richardson, 403. 
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TENANTS IN COMMON. 

1. A tenant in common may disseize a co-tenant of the common estate. 
Richardson v. Richardson, 403. 

2. A tenant in common may maintain assumpsit, independently of R. S., c. 95, § 
16, against a co-tenant who has received from sub-tenants more than his 
share of the rents and profits of the common estate ; unless the plaintiff had 
been disseized by such co-tenant when the rents and profits were received. 
By R. S., c. 95, § 16, this right of recovery in assumpsit is extended to cases 
of personal occupancy, by the co-tenant, of the whole, or more than his 
proportion, of the common estate. lb. 

TENDER. 

See ATTACHMENT, 1. 

TIDE WATER. 

See NUISANCES, 1. 

TITLE BY PRESCRIPTION. 

See DEED, 10. 

TOWNS. 

1. Towns or cities may hold in trust funds given for the purposes of education. 
-Piper v. Moulton, 155. 

2. An action for money had and received to his use, may be maintained by one 
who, upon representation of town officers that money was needed for muni
cipal use, has furnished them money for such use, if he goes farther and 
proves that that money was actually applied by such officers to the extin
guishment of some of the lawful and proper debts and liabiliti_es of the 
town. Billings v. Monmouth, 174 

3. The municipal officers of a town are not liable in an action under R. S., c. 18 
78, for unreasonably neglecting to cause a guide post to be erected, when it 

appears that the town has not raised any money for that purpose. 
Stitdley v. Geyer, 286. 

4. Where an act of the legislature dividing a town and incorporating a new town, 
provided that the new town should be holden to pay to the parent town a 
certain proportion of the debts and liabilities of such town existing at the 
time of the separation, the parent town, while primarly liable for the whole, 
and acting in its own behalf, became the agent of the new town, so far as 
it was interested, in defending an action brought to establish any such 
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liability; and if in defending any such suit the parent town acted in good 
faith, and with due diligence and skill, the new town would be bound by 
the result of the action and the judgment would be conclusive upon it. 

Mt. Desert v. Tremont, 348. 

5. In such a case it is not necessary that the new town should be notified of the 
pendency of the action against the old town. Ib. 

6. When by legislative enactment a town is empowered to raise money by a loan 
for a specified purpose, and the act is silent as to the officers who shall make 
the loan and issue the bonds, the municipal officers would be authorized to 
perform those duties; and before issuing the bonds, such officers must deter
mine whether the town had executed the power conferred upon it in accord
ance with the provisions of the act, and their recital upon the face of the 
bond of the facts in regard to that matter as they had determined them to 
be, would be conclusive upon the town in an action by a bondholder for 
value to recover the amount of an interest coupon. 

Lane v. Embden, 354. 

7. In construing town records, evidentiary of the action of the town, the words 
used are to receive their ordinary and popular signification, rather than their 
technical meaning. · lb . 

. 8. Any town which has been made chargeable, and has paid, for the commitment 
and support of an insane person at the insane hospital, may recover the 
amount paid of the insane person if able. In such an action, upon a hear
ing in damages, evidence of the ability of the defendant is inadmissible to 
reduce the amount to be recovered below the amount actually paid. If he is 
not able to pay the whole amount, he is not liable to pay any portion of it. 

Gape Elizabeth v. Lombard, 492. 

· l). ·when a town has surveyors of highways duly appointed by the muuicipal 
. officers as provided by R. S., c. 3, § 12, as amended by stat. 1875, c. 6, the 
: selectmen cannot bind the town by a contract to pay for labor on the high
ways either in money or by allowance upon the highway tax. 

Tufts v. Lexington, 516. 

- tO. When labor is performed upon the highways in pursuance of a contract with 
the selectmen and not under the direction of the surveyor of highways, such 
surveyor cannot legally allow for the same on the highway tax of the person 
performing such labor. 1 

lb. 

11. When a highway tax is returned bythe surveyor as unpaid, the instruction of 
the selectmen to a subsequent surveyor to consider such tax as one then to 
be worked is without authority of law, and if it is paid to such subsequent 
surveyor it would not be by compulsion of law, nor to any officer of the 
town who had any right to receive it. Ib. 

12. One ,vho lends money upon the representations of town officers that it is 
required for municipal -purposes, in order to recover against the town there
for, must prove the appropriation of the money lent, to the discharge of 
legal municipal debts, unless such otlicers were authorized hy a legal vote of 
the town to effect the loan. 

Belfast Nat. Bank v. Stockton, 522. 
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13. Such ·appropriation of the money to the purposes stated, must have been by 
some person who stood in such relation to the town as to render his act of 
itself effective as between the town and its creditor, to discharge the 
debt to which it was applied, or there must have been a ratification or 
acceptance of such payment on the part of the town. Ib. 

14. Neither by corporate action, nor by corporate inaction, can a town knowingly 
retain the benefit of payments made by its agents in discharge of legal 
municipal debts, with moneys hired in its name without authority, and at 
the same time withdraw itself from liability for moneys so hired and used. 

lb. 

See WAYS, 6, 7. WILLS, 10. 

TRESPASS. 

See ATTACHMENT, 1. CATTLE, 1. COSTS, 3. MORTGAGOR AND MORTGAGEE, 2. 

RAILROADS, 2. 

TRUST. 

1. When a trust has been determined by the accomplishment of the purposes for 
whichit was created, and the trustee's bond has been surrendered and he 
has been practically discharged by a performance of all the trusts, he is not 
thereby necessarily released from responsibility. ·when the trustee has 
performed all the trusts, reconveyed the balance of the trust property, 
and rendered his accounts to the cestni qne trnst, which are hy the latter 
received in final settlement, subject to rectifications in relation to interest and 
compensation, assumpsit for money had and received ma:y be maintained 
by the cestui qite trnst against the trustee to correct the accounts and receive 
any balance in his favor upon a proper restating of the accounts. 

Howard v. Patte1·son, 57. 

2. Where a debtor receives the title to property for the specific purpose of con
veying it to another, he acquires no such interest therein as would make the 
execution of the trust upon which he received it (whether so constituted as 
to be legally binding or not) fraudulent as against his creditors, no fraudu
lent intent being made to appear. 

· First National Bank of Lewiston v. Dwelley, 223. 

See DEED, 3. Tmv:r,,:-,, 1. 

TRUSTEES. 

See MORTGAGES, 1. PRINCIPAL A~D AGKXT, 8. TRUST, 1. TRCSTEE PROCESS. 
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TRUSTEE PROCESS. 

1. The exemption from attachment by trustee process of wages due the principal 
defendant for personal labor applies only to labor done the month immedi
ately preceding the service of process. 

Haynes v. Hussey, 448. 

2. The insolvent law repealed chapter 70, of the Revised Statutes. A.nd a per
son summoned as trustee, who holds goods, effects and credits of the prin
cipal clefendant, by virtue of an assignment for the benefit of creditors, 
under R. S., c. 70, will be charged as trustee. 

Lewis v. Latner, 487. 

3. Where a corporation is summoned as trustee, and the service of the writ is 
made on an officer of the corporation away from its office and place of 
business, and the debt due the principal defendant from the trustee is paid 
by another officer of the corporation, acting in hi~ ordinary course of 
business and line of duty, without actual notice of the service of the trustee 
writ, or reasonable cause to believe that such service had been made at the 
time of payment, and it appears that the corporation, or its officer upon 
whom service was made, was guilty of no neglect in giving notice to the 
officer making the payment, the trustee will be discharged. 

Lyon v. Russell, 519. 

4. The provisions of R. S., c. 86, § 55, apply to such a case. lb. 

See PRACTICE, (Law), 8, 9, 10. 

U. S. MAIL. 

See PLEADINGS, 11. 

U. S. TREASURY. 

See RULES u. s. TREASURY. 

VOLUNTARY A.SSOCIA.TION. 

See CONTRACT, 1. 

WAGES. 

See TRUSTEE PROCESS, 1. 

WA.IVER. 

See EXECUTOR AND ADMINISTRATOR, 5. PLEADINGS, 10. RAILROADS, 1, 2. 
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WASTE. 

See DEED, 9. 

WAYS. 

1. Upon a petition for an increase of damages for land taken in widening a way, 
pending before the county commissioners, the mayor, by the authority of a 
vote of the city council, agreed with the petitioners to a reference as to the 
appraisal of the damages, and then by the authority of a subsequent vote of 
the city council, after the award of the referees, the mayor agreed with 
petitioners to have the sums awarded by the referees entered upon the records 
of the commissioners, as the sum, agreed upon by the parties. It was so 
entered and judgment was duly entered in favor of the petitioners, Held: 
1. That tlle judgment was not upon the award, but upon the agreement of the 
parties entered upon the record as provided by R. S., c. 18, § 8, as amended 
by stat. 1875, c. 25, § 9. 

2. That the stat. 1875, c. 25, applies to the parties in interest.rand by its pro
visions, the defendants were authorized to agree upon such an increase of 
damages. 
3. That the agreement for an incre:1se of damages entered upon the record, 
gave the commissioners power to render the judgment, and it is binding upon 
the parties. Howes v. lJelfast, 46. 

2. The stat. 1879, c. 107, did not change the then existing law so as to require 
the committee therein provided for, to make the assessment necessary for 
opening a road in an unincorpor,,tcd township, instead of the county com
missioners. The assessment now as before the passage of that statute is to 
be under the provisions of R. S., c. 6, § 51. 

Hodgdon v. County Com'rs 246. 

3. Mere slipperiness of a highway, or sicle,valk, caused by either ice or snow, is 
not a defect for which towns and cities are liable. 

Smith v. Bangor, 249. 

4. The twenty-four hours actual notice to some one of' the municipal officers, or 
highway surveyors, or road commissioners, required by stat. 1877, c. 206, 
must be a notice of the identical defect which caused the injury. 'Notice of 
another defect, or of the existence of a cause likely to produce the defect, is 
not sufficient. lb. 

5. Notice of a defect in a way cannot be proved by the admission of a town or 
city officer; though the declarations of such an officer, which accompanies 
his official acts, and tend to explain them, are admissible. lb. 

6. It is not essential that the number ofrocls, belonging to each town to build, of 
a way, laid out by the county commissioners through two or more towns, 
should be stated, if the record shows with certainty and precision the entire 
location upon the face of the earth. 

Ilarvey v. lVciyne et als. 430. 
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7. The court takes judicial notice, not only of the division of the state into coun
ties, towns, &c. as declared in R. S., c. 1, § 1, with bounds continuin;_~ as they 
are established, but of their geographical position also. 1 b . 

.'l. In an action for personal injuries received from an alleged defect in a way, the 
question of whether there was such a defect as unfa;wfully impaired the 
reasonable safety of travelers is generally one of pure fact for the jury 
depending upon the special circumstances of the particular case; but when 
the facts bearing upon the subject are unquestioned, or are sustained by un
controverte<l testimony, their legal ·effect is a matter of law. 

Jfitham v. Portland, 539. 

D. A sidewalk on a cross street in a city where there was comparatively little 
passing, was laid out by the city authorities, seven feet wide, the outside 
line being within four and one-half inches of' a block, and the whole space 
was bricked as though the sidewalk extended to the block, excepting in front 
of a basement window about nine feet wide, there was a depression in the 
brick walk eight and one-half inches in width from the window, and six and 
one-half inches in depth. 

~Held, in an action for damages for personal iI\jnries received from· stepping 
into the depression described, while walking along the sidewalk in the day
time, in the absence of any testimony that such was an improper or 
unusual construction for the necessary lighting and ventilating of the base
ment of buildings, that the depression w;1s not a defect in the legal sense. 

lb. 

See DEED, 1. 

WHARF OWNER. 

See NEGLlGE:N"CR, I, 2, 3. 

WILLS. 

1. The gift of the perpetual income of real estate is a gift of the fee; a gift of the 
income for life is a gift of a life-estate. 

Sampson v. Ranclall, 109. 

2. The same rule applies to personal estate, an<l the donee for life has the actual 
possession of the property, unless the will otherwise provides. lb. 

3. The court may require security from the (1 JPec foe life, that the property :a;ha11 
be forthcoming, intact, at the expiration ,)i' the life estate; in a case of re~l 
danger. lb. 

4. Where a testator devises an estate in general terms, withou; specifying the 
nature of the estate, and gives the clevisce a power of disposition of the 
property, providing a limitation over; if the power of disposal is uncondi
tional, the devisee takes a fee; if conditioned upon some certain event or 
purpose, he takes a life-estate only. 

Stuart v. 1:Valker, 146. 
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5. Where an estate is devised to a person expressly for life, with a power of dis
posal quaiified or unqualified, the devisee takes an estate for life only, with 
a power to dispose of the reversion; the express limitation for life, controls 
the operation of the power,· and prevents it from enlarging the estate to a 
fee; to this rule, however, there is an exception sometimes, in the case of a 
bequest of perishable things, of which the"use consists in the consumption. 

Ib. 

6. The testator made a devise and bequest, ( discarding redundant words) run
ning thus : '' I devise and bequeath to my wife the rest of my estate, r{!al 
and personal, with the right to use, sell or otherwise dispose of the same, 
and the income and increase thereof, according to her own will and pleasure, 
during her lifetime. And so much of said estate, with the increase, income 
and proceeds thereof as may remain unexpended and undisposed of by her 
at her decease, I give," etc. 

Held: This devise gives, in express terms, an estate to the wife, limited to 
her lifetime, not to be extended by any implication arising from the power 
of disposal annexed; the words, 'during her lifetime,' qualifying all the pre
vious clauses of the devise. 

1£eld, also : That the estate devised, with its income, increase and proceeds, 
real and personal, into whatever form converted or appropriated, so far as 
the same can be traced and identified, which remained unexpended by the 
wife at her death, should be surrendered, conveyed and paid over to those 
persons who were secondarily entitled to the estate under the will. Ib. 

7. The wife of an executor not beneficially interested under the will is a credible 
attesting witness thereto. 

Piper v. JJfoulton, 155. 
8. An inhabitant of a town to which a bequest is made for the support of schools 

therein is a competent attesting witness. Ib. 

9. The probate of a will, where the court has jurisdiction, is conclusiye unless 
vacated by an appeal. lb. 

10. A testator made a bequest of one hundred dollars to a town, in trust, on 
condition, that the town should expend the income thereof, forever to keep 
his lot in a certain burying ground in good order and condition, and an iron 
fence around the same; and made another bequest to the town of the rest 
and remainder of his estate to establish a school fund, on condition, that said 
town should accept and perform the conditions as to his lot in the burying 
ground; Held, 
1. That the bequest of the hundred dollars was not for a cLarita:)le use, and 
was void as creating a perpetuity. 
~- That the bequest to establish a school fond was valid; the cond1tlon to keep 
the testator's lot in repair was a condition subsequent; the e:~tate passes to 
the town subject to the condition subsequent if valid, if void or against law, 
discharged of the condition. 
8. The bequest being on condition that the town erect a building for the Piper 
High School, that the town is authorized to raise the amount of money 
necessary for that purpose. lb. 
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11. A testator bequeathed to his father and motl).er, and the survivor of them, a 
sum of money for their use and support, during the term of their lives ; any 
part thereof remaining unexpended after their death, besides paying their 
funeral expenses and purchasing grave stones for them, to go to the testator's 
son. 

Held: That the legatees took a life-estate, and not an absolute property, in 
the money; that they are entitled to the custody and control of the money 
during their lifetime, or until used and expended for their support; and that 

"the court could not interfere with their possession of it, unless in an extreme 
case of unfitness of the legatees to exercise the discretion committed to them, 
or in the case of a threatened wanton ill-use of the fund intrusted to their 

· care. 
Copeland v. Barron, 206 . 

12. A testator inserted an item in his will in these words: "I hereby give, devise 
and bequeath in trust to I. C. Welcome, of Yarmouth, and Franklin L. 
Carney, of Newcastle, all that may remain both of my real and personal 
estate, . . and further direct the said Welcome and Carney to expend 
all that remain, . . in the purchase and distribution of such religious 
books or reading as they shall deem best, and as fast as the funds shall come 
into their hands;" 

Helcl, That this legacy must be considered legally as intended for a public 
charity; that the trust is clear and the objects sufficiently certain and definite 
to be carried into effect, according to established principles of law and equity, 
governing donations to charitable uses. 

Simpson v. Welcome, 496. 

13. The word ''religious," when used in a will made in this country, as descriptive 
of books and reading, means those books or reading, which tend to promote 
the religion taught by the Christian dispensation, unless the meaning is so 
limited by associate words or circumstances as to show that the testator 
had reference to some other mode of worship. Ib. 

WITNESS. 

See WILLS, 8. 

WOOD AND BARIL 

R. S., c. 41, § 2, requiring fire wood and bark to be measured by a sworn 
measurer before it is sold and delivered, unless otherwise agreedto by the 
purchaser, does not apply to trimmings of lumber consisting of pieces from 
one to two inches to one to two feet long, when sold under a contract with 
the purchaser to take all that should be made at the seller's mill at fifty cents 
a cart-load. 

Duren v. Gage, 118. 
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WORDS. 

1. The words " and" and "or" are convertible terms when the true import and 
design of a statute require it. 

2. " Standing wood." 
3. "Bond." 
4. '' Religious." 
5. "Livery-stable keeper." 

Collins Granite Co. v. Devereux, 422. 

WRIT OF ERROR. 

See BOND, 1. 

Strout v. Harper, 270. 
Lane v. Embden,· 354. 

Simpson v. Welcome, 496. 
Groves v. Kilgore, 489. 
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