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OASES 
IN THE 

SUPREME JUDICIAL COURT, 
OF THE 

STATE OF MAINE. 

HENRY SPAULDING & another, administrators, in equity, vs. 
N A'rHAN A. FARWELL & others. 

Knox~ Opinion June 5, 1879. 

Equity. Actions of account. Statute of limitations. 

By R. S., c. 81, § 79, actions of account between co-tenants, and bills in 
equity in analogous cases, are not subject to the six years limitation, but to 
the general limitation, only, of twenty years, under § 86 of that chapter; 
but this court, in equity, may deny a complainant's right to maintain his 
bill, in proper cases, on the ground of his laches, although the time that 
has elapsed before the commencement of proceedings is less than the 
statute limitation. Lawrence v. Rokes, 61 Maine, 38, re-affirmed. 

BILL IN EQUITY, heard on bill, answer and proofs. 

The bill is dated May 15, 1869, and was brought by William 
McLoon, of Rockland, in the county of Knox, merchant, now 
deceased, and is prosecuted by the plaintiffs as his legal representa
tives. The facts are recited in the opinion . 

.A.. P. Gould, for the plaintiffs. 

Peter Thacher, for defendants (Farwell and Cobb), contended 
that, inasmuch as the statute of limitations has been specifically 
pleaded, by incorporation of such plea in the answer under the 
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18 SPAULDING V. FARWELL. 

rules of court, it is a bar to plaintiffs' recovery; and cited 2 Greenl. 
Ev., (4 ed.) § 34. Farnum v. Brooks, 9 Pick. 242. Johnson 
v. Ames, 11 Pick. 181. .Dodge v. Essex Ins. Co., 12 Gray, 71. 
Story Eq. Juris. (4 ed.)§ 751. 

Courts of equity never interfere to grant either relief or dis
covery after an unreasonable lapse of time, such as this case pre
sents. Story Eq. Plm.d. (4 ed.)§ 756, a. Reed v. W?'.lkinson, 
2. Wash. (C. C.) 93. Olementson v. Williams, 8 Cranch. 72. 
Bell v. Morri§on, 1 Pet. 351. Jones v. Moore, 5 Binn. 580. 
Bangs v. Ilall, 2 Pick. 368. Gardner v. Tudor, 8 Pick. 206. 
Bailey v. Crane, 21 Pick. 323. Phelps v. Stewart, 12 Vt. 263. 

In the view taken by the court, other citations in the very elab
orate brief of the defendants' counsel are deemed unnecessary. 

1 
LIBBEY, J. The complainant in his bill alleges that he and the 

defendants were owners in common of the ship Amelia from the 
first day of May, 1862, to the first day of June, 1863, when she 
was sold by the owners; that the portion owned by each was as 
follows: the complainant, Farwell and Cobb owned one-eighth 
each, Timothy Williams and Austin Williams one-fourth each, and 
Titcomb and Sumner one-sixteenth each; that during all that. 
time, and for a long time previous thereto, said Farwell was duly 
appointed and constituted agent for the ship and acted as ship's 
husband; that between said first day of May, 1862, and the first 
day of June, 1863, the ship earned large sums of money, which 
came into the hands of said Farwell as agent as aforesaid, but he 
is unable to state how much, as no account thereof has been ren,. 
dered to him by said Farwell, though he has been informed 
portions thereof were divided among the other part owners of 
the ship, but in what proportions and in what sums he is unable 
to state. 

And he further alleges that he is informed and believes that 
there is a large sum due from said Oobb to said owners, and 
especially to him, for the freight npon, or the proceeds of, a cargo 
of lime which was shipped from Rockland to New Orleans on 
board said ship, during said period. 

The prayer of the bill is that the defendants may be required 
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to account with the complainant, and pay over to h1m his share of 
the net earnings of the ship. 

The bill was commenced May 15, 1869. 
The defendant Farwell, in his answer, admits the ownership of 

the ship, and that he was agent thereof and acted as ship's hus
band as alleged in the bill ; and alleges that as such agent he 
accounted ,vith the complainant anJ the other owners for the 
earnings of said ship received by him, May 13, 1860, and paid 
over to the complainant his just proportion thereof; that he made 
the disbursements and received the earnings of the ship in 
his said capacity from that time to May 9, 1862, when the 
accom,ts were adjusted, and a balance was found due the owners 
of $2,579.33, the complainant's share thereof being $322.39, as 
appears by an account annexed marked A; that he continued to 
make the disbursements and received the earnings of the ship in 
his said capacity till November 4, 1862, when the accounts were 
again adjusted, and there was found due the owners the further 
sum of $4,968.60, the complainant's share thereof being $621.07, 
as appears by the account annexed marked B ; that on said May 
9, 1862, and November 4, 1862, he accounted with all the owners 
-except the complainant for the sums then found due, and paid to 
each his proportional share thereof. He admits that he did not 
pay over to the complainant his share of said sums, and has not 
paid him such share 01· any part thereof; and he alleges that on 
said May 9 and November 4 he did expressly decline and refnse 
to p~.y to the complainant the surns aforesaid which beeame due 
to him on those days. He further alleges that all the earnings of 
said ship which came into his hands from November 4, 1862, to 
June 1, 1863, were accounted for and divided among the owners, 
and that he paid to the complainant his just proportion thereof. 

In bar of the complainant's right to an account he sets up the 
statute of limitations. 

The defendant Cobb, in his answer, admits the ownership of 
the ship as stated in the bill, and admits that in July, 1869', cer
tain fnnds belonging to the assignees of the cargo of lime shipped 
in said vessel to· New Orleans came into his hands; and on or 
about September 1, 1862, he appropriated $1,200 thereof as the 



20 SPAULDING V. FARWELL. 

net profit of said cargo, belonging to the ship, and divided the 
same among the owners, and in the fall of that year paid over to 
some of the owners their share thereof; that the complainant's 
share was $150, which he did not pay and has not paid over to 
him. He alleges that, since the bill was brought, the complainant 
informed him that he did not claim to recover anything of him 
in this snit; that he had no claim against him, and that the only 
reason why he was made a defendant was because it was neces
sary as he was a part owner. He does not allege that he had 
ever informed the complainant that he had received said snm, or 
had any money in his hands belonging to him. He also sets up 
the statute of limitations as a bar to the complainant's right to an 
account. 

No question arises as to the other defendants. 
The contention between the parties is whether the snit is barred 

by limitatio~, or the complainant has lost his right to maintain 
it by reason of his laches. 

It is claimed by the learned counsel for the defondants that 
tMs suit in equity is analogous to an· action of account at law 
between co-tenants, whieh, it is ·said, is barred in six years; and 
that this court, sitting in equity, shonld apply the same limitation. 

This proposition raises the question in the outset, whether, 
under the statutes of this state, actions of account at law are now 
subject to the six years limitation. 

We think they are not. By statute of 1821, c. 62, § 7, "All 
actions of account . other than such accounts as concern the 
trade of merchandise between merchant and merchant, their fac
tors or servants," shall be commenced within six years. 

In the revision of i841, c. 146, § 1, both actions of account 
and the exception of merchants' accounts are omitted from the six 
years limitation, and the only limitation applicable to actions of 
account found in that revision is the general limitation of twenty 
years. The statutes have been twice revised since, and, though 
the action of account is not obsolete in this state,-,.( Olosson V,. 

M'eans, 40 Maine, 337 ; Black v. Nidwls, 68 Maine, 22·7,) the 
provisions of the statute of 1821 have never been re-enacted. 
This change in the statute is too marked and material to be 
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deemed unintentional. The attention of this court was called to 
this change of the statute in Lawrence v. Rokes, 61 Maine, 38, 
and Barrows, J., in the opinion of the court, says: " It may fairly 
be doubted whether actions of account at law and the analogous 
remedy in equity by bill to compel an account can now be consid
ered subject to any other than the general twenty years limitation 
of all personal actions on any contract." 

For the reasons above stated we feel clear that these remedies 
are not subject to the six years statute limitation, and that, there
fore, the defense, so far as it rests upon that ground, fails. 

But this court, in equity, is not bound to apply the limitation 
of actions at common law in analogous cases. It may deny the 
complainant's right to maintain his bill, in proper cases, on the 
ground of his laches, although the time that has elapsed before 
the commencement of proceedings is less than the statute limita
tion. In Lawrence v. Rokes, supra, Barrows, ,J ., declares the 
rule as follows: "While the conrt, in equity, will ordinarily give 
full effect to the statute of limitations aflediug actions at law in 
ana1ogous ciises, it must be remembered that in so doing (to use 
the language of Shaw, C. J., in Phil;ips v. Rogers, 12 Met. 411,) 
it ads in obedience to the spirit of the statute of limitations, and 
rather adopts the reason and principles on which, as positive 
rules, they are founded, than the rules themselves." 

"Accordingly, if by the laches and delay of the complainant it 
has become doubtful whether the other parties can be in a condi
tion to produce the evidence necessary to a fair presentation of 
the case on their part, or it appears that they have been deprived 
of any just advantage which they might have had if the claim 
had been put forward before it became stale and antiqnated ; or 
if they be subjeded to any hardship which might have been 
avoided by more prompt proceedings, although the full time 
may not have elapsed which would be required to bar any remedy 
at law, the court will deal with the remedy in equity as if barred; 
and on the other hand where it appears beyond question or dis
pute that lapse of time has not in fact changed the condition or 
position of the parties in any important partieular, and there are 
any pecnliar circumstances entitled to consideration as excusing 

' 
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the delay, they will not refuse appropriate relief, although a strict 
and unqnalified ~pplication of limitation rules might seem to 
require it." A eimilar rule is ennneiated in Sullivan v. Portland 
& Kenn. R. R. Go., 94 U. S. 806. 

Dy the complainant's delay the defendants have lost no evi
dence necessary to a fair presentation of the case on their part; 
they have been deprived of no just advantage which they would 
have had if the claim had been sooner put in snit, and they have 
been subjected to no hardship which might have been avoided by 

more prompt proceedings. They admit the receipt of the money 
and the complainant's jnst share of it as part owner; that they 
never have paid it to him, and assign no jnst reason why they 
should not pay it. 

Farwell, by his appointment as ship's husband, occupied a posi
tion of express trust as to his co-terrnnts, and continued to occupy 
that position till Jnne 1, 1863, less than six years prior to the 
commencement of the suit; and he shows no jnst reason why he 
should not account to his cestui que t'l'ust for 'the trust funds in 
his hands belonging to him. · 

Cobb never informed the complainant, so far as appears, that 
he had appropriated the funds which came into his hands, in pay
ment of the earnings of the ship, and rendered him no account 
thereof, which may exeuse the delay in proceeding against him. 

We see no equitable grounds on which the defendants should 
not be required to account. Farwell should be charged with 

interest from the times the dividends of the earnings were made 
and withheld from the complain~nt, and Oobb should be charged 
with interest from the commencement of the snit. 

A master may he appointed at nisi pTius to state and report 
the accounts between the parties, if they do not agree upon the 
amount for which the defendants should be charged. 

Decree acco'rdingly. 

APPLETON, 0. J., DANFORTH, VIRGIN and PETERS, JJ., con
curred. 
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CHARLES A. CoLLINs, in equity, vs. IsA.A.O F. DECKER. 

Kennebec. Opinion June 5, 1879. 

Partnership,-real estate, equities in, andfunds of. Statute of frauds. 

C bargained for a grist mill and appurtenances, paid $1,000 down, and took 
a bond for a deed; made a verbal contract to sell it to D, and received 
$1,300 of him in part payment; D took the possession, laid out a consider
able sum in repairs and improvements, and carried on the business a short 
time, when he and O made a verbal contract of copartnership in the grist 
mill business, and carried it on together at this grist mill for two years, 
neither of the parties claiming rent; the grist mill was taxed to the com
pany, and one year's taxes were paid out of the company's funds, and pay
ments were made on C's notes named in the bond for a deed which he held, 
by giving credit to the parties to whom the payments were made on the 
company's books. A da,m tax of $75 was paid in the same manner. At the 
end of the two years C gave D notice that he was going to dissolve the 
copartnership; D proposed that it should be mutual, and that they should 
bid for choice of the mill property. 0 does not deny that he told D that 
he would shortly say what he would give or take, but he did not do this; 
yet a few days afterwards he took a deed of the mill property to himself, 
discharged the bond, excluded his copartner, mortgaged the mill property 
to secure some partnership debts, and some of his own and the balance 
remaining due of the purchase money, and brought this bill in equity to 
close the partnership affairs. The bill and answer both admit the existence 
of the partnership. It is satisfactorily proved that the verbal contract for 
the sale of the mill from C to D was abandoned by mutual consent when 
they went into partnership, and that the understanding between them was 
that the purchase of the mill property should be completed on partnership 
account, the sums previously paid and expended by the partners severally, 
toward the purchase or in the improvement of the mill property, to be 
regarded as so much contributed by them respectively to the partnership 
funds. 

Held, that there is nothing in the statute of frauds to prevent partnership 
equities from attaching to the grist mill property, and that it should stand 
charged, as between these parties, for the payment of partnership debts, 
and any balance that may be found due to either of the partners upon the 
final adjustment of the partnership accounts; the legal title not to be dis
turbed except as may be necessary for these purposes. 

BILL IN EQUITY, heard on bill, answer and proofs. 

The bill alleges that plaintiff on November 17, 1875, formed 
a partnership with the defendant under the firm name of Col
lins & Decker, manufacturing flour, corn, meal, and grain, and 
dealers in the same, and doing custom work in a mill belonging to 
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the plaintiff in Clinton in said connty of Kennebec; that said 
defendant had on hand at the time about $300 worth of corn 
which he turned into the partnership, also paid from his own 
means about $70 for freight on a car load of wheat, and these 
two snms are all that he put into the partnership from his private 
funds; that the plaintiff had purchased a car load of wheat prior 
to the formation of the partnership, and afterwards paid $175 
from his private funds towards the same, and the balance was paid 
out of the partnership funds. Also during the first three months of 
the partnership, the plaintiff purchased and paid for two thousand 
bushels of corn amounting to $1,325, for which he has not received 
any compensation, and that a1110nnt is still due him; and after
wards from time to tirne he put into the firm's business about $375 
more in money, as near as he can now estimate. The partnership 
ran on in this way, doing a large business, amounting on an aver
age to $15,000 a yetfr. That the plaintiff becoming dissatisfied with 
the management of the defendant, and believing that it was not 
safe for the plaintiff to continue the business with him, on Novem
ber 15, 1877, he gave said defendant written notice that the 
partnership was dissolved from that day, and also notified all 
persons of whom the firm had purchased goods, and all with whom 
they had had any dealings, of such dissolution. 

That on said November 15, 1877, at the time of the dissolution 
of the partnership, there was stock on hand, manufactured and 
unmannfaetnred, consisting of fl.our, wheat, oats shorts, rye, and 
some other articles, amounting to $1,150, and at the same time 
there were demands due to the firm consisting of book accounts 
chiefly and a few notes and an execution which had been levied 
on real estate of the debtor, amounting in all to about $3,000. The 
firm at the same time was indebted to various parties to the amount 
of about $1,900, and plaintiff is ready and willing to pay his part 
of said debts and liabilities as the court may direct when the 
deficieney is ascertained. 

That after November 15, 1877, the day of the dissolution, he 
had possession of the mill, and of the fifty-six barrels of flour 
in the same and of the cash-book, day-book and ledger belonging 
to the firm in the office connected with the mill and in a safe with 
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a combination lock; and that on November 19, 1877, in the 
absence of the plaintiff, the defendant took away from said safe 
and office and mill the three books above mentioned and a few 
small notes and a mortgage bill of sale of personal property, and 
carried them away from the premises, and has posted notices in 
the town of Clinton, forbidding all debtors to the firm from pay
ing the plaintiff and calling on them to pay to him, and is about to 
collect all accounts that are due said firm. And on the same 
November 19, in the absence of the plaintiff, and knowing that he 
was absent, took from said mill thirty-six barrels of flour and 
hauled it to the depot in said Clinton, with orders to forward the 
same to Fairfield, but said flour is still at the depot and will be 
sent out of the county unless prevented immediately. 

That said defendant intends to collect all the debts due to the 
:firm and take possession and dispose of all the property belonging 

· to the firm, and leave the debts of the firm unpaid; that said 
defendant has no attachable property and cannot be compelled 
by any legal process to pay the debts of the firm if he once con
verts the assets into money, and that the plaintiff and the cred
itors of the firm will suffer irreparable loss, unless the defend
ant is restrained immediately from converting said assets into 
money. 

Wherefore plaintiff prays that a temporary injunction may be 
issued to restrain said defendant from collecting any of the debts 
due to the firm, and from converting any of the property of the 
:firm into money or disposing of either by himself or servants or 
agents or attorneys, until the further order of this court, or the 
appointment of a receiver; and further prays that a receiver may 
be immediately appointed to take possession of all the assets of 
said :firm, and dispose of the same to the best advantage and 
interest of all c011cerned, collect all the dues and pay all the debts 
of the same, and distribute the bahtnce, if any, according to the 
rights of all parties concerned. 

Prayer, that the respondent may answer ; and that the court 
will thereupon decree a dissolution of the partnership, and the 
closing up of its business, the payment of all the debts of the 
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firm and a distribution of the balance, if any, to the plaintiff and 
defendant, according to their equitable rights. 

The defendant answers: 
That on September 10, 1875, he made a parol agreement 

with the plaintiff for the purchase of said plaintiff's mill and mill 
privilege or lot situate in Clinton, the price which he was to 
pay said plaintiff being $3,000, and he paid down .at that time 
$1,300, and has the plaintiff's receipt therefor. The defendant 

· thereupon entered into possession of said mill. The defendant 
learned a short time after he made the aforesaid agreement that 
all the title which the plaintiff had to said mill property was a 
bond for a deed of the same, from J aphet M. Winn and William 
Lamb, of said Ulinton. At the time when the defendant paid to 
the plaintiff the said sum of $1,300, it was agreed by and between 
the plaintiff and defendant that the balance thereof should be paid 
as the same should be needed by the plaintiff to pay his notes 
given to said Winn and Lamb, described in the aforesaid bond, the 
amount of said notes being the sum which said Collins was to pay 
said Winn and Lamb for a deed of said mill property, being 
$2,500. During the two months next following his entry into the 
possession of said mill property, the defendant made extensive 
and valuable repairs and improvements to said mill, to the amount 
of $800. 

On November 18, 1875, the plaintiff and defendant entered 
into a partnersMp under the firm name of Collins & Decker, for 
the manufacture of fl.our, corn, meal, and general dealing in grain, 
in said mill; and it was then and there agreed between them that 
the previous contract be~ween them as to the purchase of said mill 
property by the defendant of the plaintiff should be abandoned, 
and that the aforesaid bond should be owned by them as partners, 
and that the amount due said Winn and Lamb on said bond should 
be paid by them equally, and that in making said payment due 
allowance should be made to the defendant for what he had paid 
to said plaintiff and for the repairs and improvements made on 
said mill as before specified, and that when the amount of said 
notes specified in said bond should be fully paid, the deed of 
said property should be taken to the plaintiff and defendant as 

I 
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partners, and that sueh an adjustment <;>f their previous doings and 
relations should be made as would be eqnitable and just. 

The defendant at that time had on hand some four or five 
hundred dollars worth of grain and other property connected 
with the business, which he turned into the partnership; and the 
plaintiff turned into the partnership about $900 worth of grain, 
and these elements were by said agreement to be equitably 
adjusted with all other rights and equities between them. 

That during the continuance of said partnership there was 
paid out of the partnership fonds on said notes the sum of about 
$400, as nearly as the defendunt can now remember. 1 

That, during the continuance of said partnership, said Collins 
sold on his own account quite a quantity of grain and other prop
erty of the partnership, the amount of which the defendant can 
not· definitely state, and the plaintiff at various times nsed the 
monies of the firm, and has reudered no account thereof. 

The whole amount of means of any kind which said plain
tiff put inV'.> the partnership bnsiness out of his own private funds is 
as follows, so far as tho defendant has any knowledge of the same, 
and no more, to wit: fonr car loads of corn, amounting to about 
$940. The bill of $175, which the plaintiff in his bill alleges he 
paid out of his own private funds, the defendant says was paid 
out of the partnership funds. The plaintiff's claim in his bill 
that snbsequently to the formation of the partnership he put into 
the firm business, from time to time, abont $375, has no founda
tion in fact, so far as this defendant has any knowledge and so far 
as he has any belief. 

The defendant admits that said partnership continued till 
November 15, 1877, when the same was dissolved by the plaintiff. 
The stock on hand and the other means and the liabilities of the 
firm at the time of said dissolution, so far as the defendant is able 
to judge, are correctly stated in the p]aintiff 's bill. 

That on November 15, 1877, the plaintiff excluded him, 
the defendant, from said mill by putting thereon a new lock to 
which the defendant had no key, and informed the defendant that 
he had no rights therein, and gave p9blic notice that all debts due 
the late firm should be paid to the plaintiff. 
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That at the dissolution of said firm, on November 15, 1877, 
defendant had folly paid his proportional part of the considera~ 
tion for the purchase of said mill, yet notwithstanding that fact, 
a short time thereafter, and as the defendant now understands 
the time to have been on November 17, 1877, the plaintiff took 
a deed of said mill property to himself alone, instead of to them 
as partners, as had been previously agreed between them and as 
in justice and equity he should have done. 

That he is ready at any time to go into an account and 
submit all their accounts to a master; and he will account for all 
he ever received of the partnershiv funds, and he claims that the 
complainant shall do likewise; and that a fair settlement will show 
a balance due the defendant, and he prays the court to decree 
this balance paid to him. 

Facts, outside of bill and answer, sufficiently appear in the 
opinion. 

J. Baker, for the plaintiff. 

S. S. Brown, for the defendant. 

BARRows, J. In 1875 the plaintiff had the possession and a 
bond for a deed of a grist mill and its privileges, for which he 
had pai<l $1,000, ::rnd was to pay, in order to entitle himself to a 
conveyance, $800 .more April 7, 1876, and $770 Apri! 7, 1877. 
In September, 1875, he made a verbal contract to sell the prop
erty to Decker, the defendant, for $3,000; received $1,300 from 
him, and gave him a receipt for that amount "as pay towards 
mill." Under this arrangement Decker took possession, and was 
engaged in running the mill and making repairs and improve
ments upon it, at consideral,le expense, until November 18, 1875, 
when the parties plaintiff and defendant made another verbal 
contract to carry on the business of the grist mill in partnership, 
which they did for about two years. Then the plaintiff notified 
defendant that he was going to dissolve the partnership, and 
defendant proposed that the dissolution shonld be mntual, and 
that they should "bid for choice of the mill property." Plaintiff 
does not contradict defendant's testimony that he (the plaintiff) 
said he would shortly "say what he would give or take." He did 



COLLINS V. DECKER." 29 

not do this, however, but, a day or two after, took a deed of the 
mill property in his own name, discharged the bond, and mort
gaged the property back to secure certain indebtedness of the 
firm, and some of his own, and what remained unpaid of the pur• 
chase money, excluded his late copartner from the possession, 
and at once brought this bill in equity to close the affairs of the 
copartnership. 

Thus far no material conflict as to facts. But defendant claims, 
and plaintiff denies, that when they went into partnership it was 
verbally agreed and understood between them that the previous 
contract as to the purchase of the mill by defendant from plaintiff 
was to be abandoned by mutual consent; that the bond for the 
deed was to be regarded as partnership property, the balance due 
on the purchase money under the bond was to be paid by the 
partners equally, and when paid the deed should ,be taken to them 
as partners; that it was agreed -that the $1,000 paid by Collins 
towards the purchase money and the $1,300 paid by the defend
ant to Col1ins should be regarded as so much of the company 
funds ftll'~ished by them respectively, as well as the grain stock 
and personal property which they turned in; that defendant was 
to be allowed, as contributed by him to the company funds, the 
amount expended by him for repairs and improvements on the 
mill, and that all these matters were to be equitably adjusted as 
partnership transactions. 

To such a partnership, a place to carry on the business would 
be indispensable, and it is natural to suppose that the attention of 
the parties would be given in the outset to securing it. Yet the 
plaintiff testifies that neither then nor ever during the time they 
were in partnership was anJ thing said about the rent of the mill, 
though it was worth $300 a year, and that he never called upon 
defendant for money on account of the purchase of the mill after 
they went into partnership, though he had done so a number of 
times before. A disinterested witness testifies that the plaintiff 
told him, in the afternoon of the day that the partnership agree
ment was entered into, that "he (Collins) was to take one-half of 
the mill back, allowing Decker one-half of the amount which he 
had paid him for the mill and one-half of the cost of the improve-
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ments and repairs which Decker had pnt on the mill, and that 
they were going on in partnership, Collins to do the mill work 
and Decker the outside work, and each one to furnish one-half 
the cnpital to run the mill." 

Taking the natural probabilities into the account in connection 
with the testimony, we regard it as satisfactorily proved against 
the pl~dntiff 's denial that the contract for the sale of the mill by 
him to the plaintiff was abandoned by mutual consent when they 
went into partnership, and thenceforward the understanding was 
that the purchase of the mill was to he completed by them 
jointly, and that it was to be their joint property when paid for, 
so much as had been paid for or laid out upon it by each to be 
treated as contributed to the capital of the co!'Ilpany, and to he 
finally adjusted on equitable principles as partnership business. 

The questions for determination are how far this verbal agree
ment was binding on the defendartt, and whether h1 consequence 
of it and the acts of the parties subsequently the mill property is 
to be regil-rded as company property, notwithstanding the plaintiff 
finally took the conveyance to himself alone. 

Some sums were paid out of the partnership funJs in part pay
ment of the plaintiff's notes· given for the balance of. the purchase 
money when he took the bond for a deed, and also a dam tax of 
$75; and the mill property was taxed to the partnership, and the 
tax of 1876 was paid out of the company's money. Some of these 
payments were made by giving credit on the books of the copart
nership to the parties to whom the payments were made. Bill 
and answer alike assert the existence of a copartnership formed 
for the purpose of carrying on the grist mill business, and the 
proof is plenary that the mill property in question was that which 
was used by the partnership, without the payment of rent to any 
one, or the assertion of a claim for rent by any one, for the pur
poses of their business as long as they continued in partnership, 
and that it was partly paid for as above stated out of company 
funds. 

Is it to be regarded as partnership property in the settlement of 
the partnership estate~ The plaintiff relies upon his legal title 
and the statute of frauds as conclusive that it should not be so 
regarded. 
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There are not a few cases in which there has been more or less 
elaborate discussion of the effect of the existence of a copartner
ship, somP.times proved by written articles of agreement and 
sometimes established otherwise, upon the beneficial interest in, and 
ownership of, real estate, where such interests were claimed and 
found not to correspond with the legal title. The effect of the 
statute of frauds in such cases has necessarily been much consid
ered. It would be difficult, if not impossible, to reconcile all the 
decisions and dicta upon this topic emanating from courts whose 
great learning and high authority are nevertheless conceded. 

Much of the apparent discrepancy, however, will disappear if 
the position of the parties lWgating towards each other and their 
relation to the subject of controversy, the purposes for which the 
statute is invoked, and the limitations of the doetrines laid down, 
are all carefully observed. 

Sometimes the contention has been between the widow and 
heirs of a deceased partner and the surviving partners as to the 
mode of disposition of real estate not needed in the form of cash 
for the payment df debts or the adjnstment of the affairs of tho 
partnership between the partners themselves, as in Sliearer v. 
Shearer, 98 Mass. 107, and Wilcox v. Wilcox, 13 Allen, 252 ; 
sometimes between the copartnership creditors and creditors 
of the individual copartners as to the disposition of the proceeds· 
of lands bo{1ght by one of the copartners in whole or in part 
with partnership funds, but not used for the purposes of the 
copartnership, as in Richards v. Manson, 101 Mass. 482, and 
Fall River Whaling Oo. v. Borden, 10 Omh. 458; sometimes 
where the existence of the copartnership was in dispute and not 
clearly established, as in Smith v. Burnham, 3 Sumn. 435. 

If we adopt the English doctrine as laid down in Dale v. 
Hamilton, 5 Hare, 369, the defendant's claim that this mill, thus 
occupied and used by the copartnership, and partly paid for with 
partnership funds as appears by the partnership books, should be 
regarded as partnership property in winding up its affairs is at 
once clearly established. In the case just cited the doctrine to be 
gathered from a review of all the cases is declared to be that 
where a copartnership is proved, though but by word of mouth, 
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the equitable consequences follow and partnership equities attach, 
the statute of frauds notwithstanding, the case being held to be 
that of a trust arising by implication of law, and so within the 
exception expressed in the s~atute. 

Attention is called in the elaborate and learned opinion of 
Cushing, J ., in Fall River Wlialing Oo. v. Borden, ubi supra, 
to the fact that in Dale v. Hamilton the partnership alleged was 
in a single transaction of the purchase and sale of land, " stand
ing on parol merely, unsupported by any general partnership sub
sisting, or any collection and combination of general partnership 
writings and aets, and with no pretense of any partnership funds, 
either contemporaneously existing or subsequently acquired." 

It is not necessary for the decision of this case to inquire 
whether we could go so far as the Vice Chancellor did in JJale v . 
.Hamilton, or whether Hs doctrine is practically denied in Farn
ham v. Clements, 51 Maine, 426. 

A verbal agreement to form a copartnership for the purpose .of 
trading in land, whether generally or in a _single instance, pre
sents a different question as to the attaching of partnership 
equities to land bought in pursuance of such agreement by one of 
the parties and conveyed to him individually, from that which is 
presented where the existence of a copartnership is admitted by 
the parties respectively in bill and answer, and the land in ques
tion has been used for partnership purposes rent free during the 
entire existence of the partnership, and more or less of the money 
of eaeh of the partners and of the partnership funds has been 
expended in paying for and impi:oving it. 

Touching interests in lands acquired for the purposes of the 
partnership by one partner in his own name see Fm·ster v. IIale, 
3 Ves. 308, and Lord Loughborongh's opinion in the same case on 
appeal, to the effect that "the partnership being established by 
evidence by which a partnership may be proved, the prbII1ises 
necessary for the purposes of the partnership are by operation of 
law held " for all such purposes. 

In Smith v. Tarlton, 2 Barb. Ch. R. 336, it was held that real 
estate purchased with partnership funds for the use of the firm, 
although the legal title is in the members of the firm in whose 
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names the conveyance is taken, is in equity ~onsidered the prop
erty of the firm, for the payment of its debts and for the purpose 
of adjusting the equitable claims of the copartners as between 
themselves .. And this was a case where a parol agreement for a 
partnership to carry on a certain kind of manufactures, and to 
that end to purchase a water privilege and site and e1·ed buildings 
was proved ; and those members of the firm in whose names the 
title to the real estate was taken were endeavoring to misappro
priate the property. 

As to the effect of the statute of frauds in these cases it is 
obviously a matter of no practical importance whether the require
ments of the statute are complied with by such a memorandum or 
declaration in writing, as it calls for, or whethei· the case falls 
within the recognized exception of trusts arising by implication of 
law. "In either view of it," rema1:ks Cushillg, J., (10 Onsh. 471,) 
"the question recurs, what proof of co partnership shah suffice to 
satis(y the demands of the statute." It is generally understood 
that if the articles of copartnership are in writing, there is a suf
ficient. compliance with the requiremRnts of the statute to subject 
the partnership lands to all the equities growing out of that rela
tion. Why is not the admission by the parties of the existence of 
the partnership upon the record in bill and answer a full equiv
alent? 

Here are written recognitions of the fact of its existence sub
scribed by the respective parties and so placed before us that the 

. existence of a partnership in the present case, so far as these par
ties are concerned, is indisputable. 

In Smith v. Burnham, 3 Sumn. 435, cited by the court in 
Farnham v. Clements, 51 Maine, 428, the partnership asserted in 
the bill was repudiated in the answer, and it did not appear that 
there were any partnership funds or any land used for the pur
poses of the copartnership, and there was no proof offered of any 
dealings between the parties as copartners except the alleged 
verbal agreement to form a copartnership for the purchase and 
sale of lands on speculation, the case in many respects-resembling 
that of Dale v. Hamilton, ubi supra. Yet while Judge Story 
found no sufficient proof of the existence of a copartnership and 

VOL. LXX, 3 
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nothing to satisfy the requirements of the statute of frauds, he 
did not dispose of the case without a distinct declaration that had 
it been proved that part of the purchase money of the land had 
been paid by the plaintiff, or that the land had been purchased for 
partnership purposes with the funds of an existing partnership, he 
should have recognized a resulting trust arising by operation of 
law within the exception of the statute. 

Cushing, J., in Fall Rfoer Whaling Co. v. Borden, 10 Cush. 
475, thus states the doetrine derived from an examination of the 
whole subject: "A partnership satisfactorily proved, and certainly 
if proved by writings, is to be held as raising in equity a partner
ship trust in partnership lands wlrn.tever the st.ate of the legal title. 
If such writings of the copartnership refer directly to the land hy 
name as partnership property, then the trust is proved by the stat
ute memorandum ; if the wdtings do not by name refer to the 
land, then it is a trust therein by implication of law." 

The various indicia of partnership property in this grist mill, 
(which was the seat of the partnership business) to which we have 
referred· and which need not be fecapitulated, satisfy us that it 
ought, in equity, as between tliese partners, to be so regarded. 
We cannot doubt that it was understood by and between the par
ties when they went into copartnership, that the previous verbal 
contract for the sale of the mill by the plaintiff to the defendant 
should be treated as abandoned by mutual consent, and that the 
purchase of the mill should be completed for and on account of 
the copartnership, the sums paid and expended by the parties 
severally up to that time to be regarded as so much contributed 
to the partnership funds. 

" When the legal title is held by one partner in excess of his 
beneficial interest, it is held in trust for the purposes of the part
nership, and is chargeable in equity with all obligations growing 
out of that relation," says Wells, J., in Shearer v. Shearer, 
ubi supra. 

What the actual condition of things in regard to indebtedness 
of the partnership to third parties or to the partners individually 
may require as to the disposition of the property, will depend upon 
future developments in the case. 
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In Buchan v. Sumner, 2 Barb. Oh. R. 165, while it was held 
that real estate purchased with partnership funds or for the use of 
the firm is in equity chargeable with the debts of the copartner
ship and with any balance which may be dne from one copartner 
to another upon the windihg up of the affairs of the firm, yet a 
court of equity will leave the legal title undisturbed except so far 
as is necessary to protect the equitable rights of. the several mem
bers of the firm and those of the pa1·tnert:1ihip creditors therein. 

The only decree that we are called upon at present to make is 
that the affairs of the partnerehip shall be closed np and the rela
tion of the several partners as debtors to, or creditors of, the firm 
shall be ascertained, and tlrnt'the mm property conveyed to the 
plaintiff stand charged with all partnership equities, its disposition 
to depend upon the respective benefidal interests which the part
ners may be found to have therein upon the settlcm.ent of all the 
partnership accounts. 

Decree to be frarned accordingly. 

APPLETON, 0. J., WALTON, VIRGIN and LIBBEY, JJ., concurred. 
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NANCY C. AMES V8. BENJAMIN F. HILTON. 

Lincoln. Opinion June 5, 1879. 

Deed,-construction of. Description. Trespass. Punitive damages. 
Estoppel. Agency. 

Where the description of the premises in a deed is as follows: "To Great 
Spring bridge at the middle of the highway; then as the highway runs, 
north thirty-seven degrees east, twenty-eight poles, and north twenty-seven 
degrees east, fourteen poles, to the road leading from the highway to said 
Andrew's house; then in said road northwest, twenty and a half poles, to 
the fence near said Andrew's shed; then north three degrees west, seven 
and a half poles, to a white oak tree in old fence;" and the said "road" 
from the highway to said .Andrew's house being a lane or leading way over 
the land of the grantor and in which no other person had any rights: Held, 
that in such case the first call, in the deed, to said road stopped at the side 
line of the lane; but that as the next call commenced "in" said way, an ambig
uity arises as to the precise point in the way where the first call terminates, 
and that it becomes a question for the jury to determine where it did ter
minate in the road; and then the distances and courses become. material 
elements for their consideration in determining that fact; when determined, 
and the point thus established, the line by the second call, runs in the lane, 
northwest, twenty and one-hillf rods, to the fence near the shed as located 
at the time of the conveyance, and by the next call, from that point. by the 
course and distance named to the white oak tree. 

The clear and unambiguous calls in a deed cannot be set aside, and different 
ones substituted in their place by parol proof of the acts of the parties, 
either before or after the deed was made. 

For trespass committed willfully, wantonly or maliciously, the jury have the 
right, and are entitled, in making up their verdict to add to the actual dam
ages, jnst such an amount as, in their sound discretion and good judg
ment, under all the circumstances, the defendant ought to pay (and the 
plaintiff receive) as punishment for the wrong doing. 

In the trial of an action of trespass quare clausum, wherein a line was in dis
pute, the plaintiff contended that the defendant was estopped to deny the 
location claimed by the former by reason of his acts and silence when the 
survey waa made preparatory to the conveyance. The instruction of the 
presiding justice in relation to such an estoppel did not require the jury to 
find that the defendant th en knew where the true line was: Held, that, in 
the absence of any specific request upon that point, the defendant has no 
ground of exception when he did in fact have such knowledge and so testi
fied and that fact was not in contention. 

In such case, it appeared that the plaintiff, her husband, and the defendant 
were present on the premises the day before the conveyance to the plaintiff; 
that the husband acted for her during the survey. There. was conflicting 
evidence whether the defendant then claimed to the husband that the line 
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was where he claimed it to be at the trial, and the evidence tended to prove 
that such fact was not communicated to her and that she was ignorant of 
it: Held, that the instruction that, if the husband was agent of his wife in 
running and fixing the lines, and claim was made to him, it would be the 
same as if made to her-unless the defendant knew that the agent was not 
acting faithfully, was permitting her to pay for land which she was not to 
take; and if he knew that, and knew that she was personally relying upon it, 
it would not ex~cuse the defendant for not making known to her his title, 
affords defendant no grounds for exceptions. 

ON EXCEPTIONS, AND MOTION to set aside verdict as against evi
dence, and on account of exeessi vc damages. 

TRESPASS on real estate, and wrongs thereon alleged to have 
been committed by· the defendant "wantonly, willfully and 
maliciously." 

The premises upon which the alleged trespass was committed 
are desm·ibed in the deed of Isaac Hilton to Andrew Hilton, and 
from which the plaintiff derives her title, as follows: "Beginning 
at a pine stump on Israel Howard's line and standing in his field 
and running southeast twenty-three poles to a stake and stone, 
then southwest three poles to a stake by an old fence, then south~ 
east thirty-five poles to a stake and stone about one vole southeast 
of Daniel Howard's corner; thence northeast thirty-six poles to 
an old fence, then north eighty-seven degrees east twenty-four 
and a half poles to the great spring bridge at the middle of the 
highway, then as the highway runs north thirty-seven degrees east 
twent_y-eight poles and north twenty-seven degrees east fourteen 
poles to the road leading from the highway to said Andrew's 
house, then in said road nol'thwest twenty and a half poles to a 
fence near said Andrew's shed, then north three degrees west 
seven and a half poles to a white oak tree in old fence, then north 
twenty-four degrees east abont three hundred and twenty poles 
to a stake and stones in the I?Ol'tltern line near a place called the 
bluff head, then west-northwest eighty-five poles to a pile ·of rocks 
on the west side of a ledge,thcn sonth-southwest about fonr hnndred 
and sixty poles to the first. bounds, containing one hundred and 
fifty acres more or less." 

And in the plaintiff's writ said premises are described as fol
lows: "Beginning at Dn<llcy Hayw,trd's Corner, so called; thence 
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north twenty-seven degrees cast, bounded by the Chism lot, so 
called, and land of Solomon Potter, one hundred and sixte12,n and 
half rods to a stake and maple tree spotted for a corner; thence 
south sixty-three degrees east eighty-two rods to the east line of 
said tract to land of Be11jamin F. Hilton's at the fence; thence 
south thirty-nine degrees weBt_ on said east line as said fence then 
run and by the same to a white oak tree near the house ; thence 
south two degrees west six rods and ten feet to the place where 
the northeast corner of a shed stood May 12, 1866 ; thence south 
forty-four degrees east twenty rods to the county road; thence 
southeasterly by said road forty-two rods ten links to the north
east corner of said Benj. F. Hilton's field ; thence north eighty
four degrees west by said field twenty-four rods to northwest cor
ner of said field; thence by the west line of said field to the road 
leading to Israel Hayward's; thence by said road westerly by 
land of David Ware and land of said Hayward to the first named 
bound ; being the plaintiff's homestead as then inclosed and 
fenced." 

The plea was the general issue, with a brief statement as fol
lows: "And the defendant further says, by way of brief state
ment under the statute, that, at the time of the supposed tres
passes set forth in the plaintiff's writ, he waEi the owner in fee to 
the center of the lane leading from the highway to the plaintiff's 
dwelling house to a point in the center of said lane which a straight 
line drawn from the oak tree mentioned in the plaintiff's writ to 
and by the northeast corner of the i;hed now standing on the north
erly side of said lane as it stood May 12, 1866, would intersect, 
and thenee on such sti,aight lino to said oak tree, and a right of 
way in common with the owner of the plaintiff's lot over the 
whole of the same lane ; and that all .he did was within and in 
the exercise of his legal rights." 

A sb:ttemont of t~ie case and the natnre of the evidence appear 
in the opinion. 

Before the presiding justice charged tho jury the defendant 
requested that the following instructions be given : 

I. That the call in the deed of Isaac Hilton to Andrew Hilton 
"in the road (or lane) N. W. twenty one-half rods" legally 
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requires that this line shall run in the center of such lane, even if 
such ce~ter is not exactly in the course named in the call. 

II. Where a deed calls for a line in a fenced lane, it is, by legal 
intendment, to run in the center of such lane. 

III. And when in a line running thus in the center of a fenced 
lane, the next call of a deed is " to" a monument, and that monu
ment is found on the side of the lane, the meaning of the call is 
that the line shall run in the center of the Ltne to a point opposite 
the monument. 

IV. And thence to the monumeut. 
V. And that the same rule applies to the fenced lane in this 

case, in the respect named in the third request, as applies to rivers, 
streams, ditches and highways. 

VI. That, if the parties to the old deed of 1822, or the plain
tiff's deed of 1866, went on the ground just before making the 
deed and loQated and marked on the face of the earth the land 
intended to be conveyed, and a deed was afterwards m~de 
intended to cover the same land, and the locating and marking 
and the description in the deed do not agree, the location and 
marking will control the deed,. and the lauJ thus located and 
marked will be the land conveyed. 

VIL If the jury find that the parties to the deed of 1822, just 
before making the deed, went on to the land and run the line from 
the Great Spring bridge in the highway to the lane and thence in 
the middle of the lane towards the house to a stake pnt down by 
them, and then run a straight line from that stake close by the 
northeast corner of the old shed to the oak tree, as and for the 
dividing line of the conveyance, then that was the true line 
between the lots. 

VIII. Especially so, if the parties immediately after built a 
fe~ce from the oak tree on the line so run to the lane close by the 
corner of the shed, as and for a line fence, and ocenpied to it on 
both sides and recognized it as the true line for twenty years or 
more. 

IX. That, if they find that the lane mentioned in the deed from 
John Trask to the plaintiff was a way in common for the owners 
of the plaintiff's lot and the defendant's lot; or if they find that 
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it was a p1~ivate way, said deed would only convey the land to the 

center of the lane. 
X. That a deed bounding land on a private way will give a 

title to the center of that way and no more. 
XL In an action of trespass quare clausurn fregit, the gist of 

the action is the breaking and entering, and unless such breaking 

and entering are proved, the action must fail. 
XII. That, if they find that the plaintiff permitted her husband 

to act for her in running ont the land which she. was about to pur

chase, then a notice to him of the lines and boundaries of the land 

are the same in law as if given to her personally. 

XIII. If Isaac Hilton and his grantor and his grantees have 

occupied up to the ecrtain fences as the division lines for twenty 
years and mOl'e, the statement by Isaac Hilton in the trial of this 
case that he did not intend to elaim more than his deed gave him 

cannot affect the rights and title of the defendant. 

The instnrntions refused by the jndge, and those given, of 
which .the defendant complains, are stated in the opinion. 

The verdict was for the plaintHf for the sum of $254.16 dam

ages; and the defendant alleged ex<1 eptions, and also moved to 
set aside the ,rerdid as against evidence and the weight of evi
dence, and because the damages were excessive and unreasonable. 

A. P. Gould & J.E. Moure, for the plaintiff. 

J. Baker & B. F. Hilton, for the defendant, contended, inter 
alia: 

I. Error in the presiding justice hi not giving requested. 

instrnctions. Cottle v. Young, 59 Maine, 110. Robinson v. 
White, 42 Maine, 209. Johnson v. Anderson, 18 Maine, 77. 
Luce v. Carly, 24 Wend. 451. Newton v. Eddy, 23 Vt. 819. 
Cold Spring Iron Co. v. Tolland, 9 Cush. 492. Newhall v. Ire
son, 13 Gray, 262. Corn. v. Alger, 7 Cush. 97. Inhbts. Ipswich, 
Pet's, 13 Pick. 431. Child v. Storr, 4 Hill, 369. Bradford v. 

Onssey, 45 Maine, 13. Knowles v. Toothaker, 58 Maine, 175. 
Ernery v. Fowler, 38 Maine, 102. Fisher v. Gray, 9 Gray, 441. 
Lowell v. Robinson, 16 Maine, 357. Magill v. IIeinsdale, 6 
Conn. 464. 3 Wash. R. Prop. (3 ed.) 360. 
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II. The requested instructions, Nos. 6, 7, 8, were sound law and 
well supported by authorities. Knowles v. Toothaker, supra. 
Blaisdell v. Bissell, 6 Penn. St. 258. Thompson v. McFar
land, Id. 47_8. Dawson v. Mills, 32 Id. 302. Ogden v. Porter
field, 34 Id. 191. Ker{,. Pu1·chase v. Tiffany, 1 Maine, 219. 
IJunn v. Hayes, 21 Maine, 76. Blany v. Rice, 20 Pick. 62. 
Hale v. Dexter, 10 Hump. (Term.) 92. Richardson v. Chicker
ing, 41 N. H. 235. Frost v. Spaulding, 19 Pick. 445. 

III. The instructions upon the point of punitive damages were 
erroneous. . The rule is correctly stated in Johnson v. Smith, 64 
Maine, 553, 554. To the same effect the following cases are 
cited: Pike v . .Dilling, 48 Maine, 539. Goddard v. Grand 
Trunk, 57 Maine, 202. Harmon v. Harmon, 61 Maine, 233. 

No case can be found where the court has decided that the 
plain tiff is entitled, or has a legal right, to punitive damages; the 
whole matter is left to the discretion of the jury to find punitive 
damages or not, even if they find the acts to have been commit
ted malieiously. 

LIBBEY, J. In 1822 Isaac Hilton, Sr., the father of Andrew 
Hilton and Isaac Hilton, Jr., owned a large farm in Jefferson, with 
a county road running through it. His dwel1ing house and farm 
bui ]dings were situated on the west side of the county road, with 
a lane or leading way from the road to them. March 15, 1822, 
he conveyed the principal part of hiR farm lying on the west side 
of the county road, irwlu'"ding his dwelling house and farm build
ings, to his son Andrew. So far as material to the rights of the 
parties in this case, the boundaries and description of the premises 
in the deed are as follows : " To the G~eat Spring bridge, at the 
middle of the highway; then, as the highway-runs, north thirty
seven degrees east twenty-eight poles, and north twenty-seven 
degrees east fourteen poles, to the road leading from the highway 
to said Andrew's house ; then, in said road, northwest twenty and 
a half poles to the fence near said Andrew's shed; then north 
three degrees west seven and a half poles to a white oak tree in 
old fence." The oak tree referred to was standing at the time of 
the trial, and there was no controversy between the parties as to 
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that monument; but it was claimed that there had been some 
change in the shed, and the precise location of the shed and the 
fence near it, referred to in the deed, w::1s in controversy; and 
also the exterior lines of the lane or leading way, as located at 
the time of the conveyance. 

Soon after the conveyance to Andrew, Isaac Hilton built a 
dwelling house and farm buildings on the east side of the county 
road, which he occupied, and April 9, 1826, he conveyed that part 
of his farm not conveyed to Andrew to his son Isaac, Jr., bound
ing the premises, so far as is in controversy, by Andrew's land. 

The parties agree that the premises conveyed by Isaac Hilton 
to Andrew, so far as involved in this case, are owned by the plain
tiff; and the premises conveyed by him to Isaac, Jr., are owned 
by the defendant, except so far as the dividing line may have been 
affected by the acts of the parties at the time of the conveyance 
from John Trask to the plaintiff May 12, 1866. 

The acts of trespass complained of were mainly done on the 
north half of the lane, and between the lines respectively claimed 
by the parties as the boundary line between their lands. This 
statement of the case is deemed material as bearing on the ques
tion of the construction of the deed from Isaac Hilton to Andrew 
Hilton. 

It is claimed by the plaintiff that by the true construction of 
that deed the location of the dividing line upon the face of the 
earth is to be found by measuring from the point at Great Spring 
bridge in the middle of the highway, by the courses named in the 
deed, the distance of forty-two rods to a point in the lane, and 
thence in the lane northwest twenty and a half rods to the fence 
near the shed, and thence, by the conrse given, seven and a half 
rods to the white oak tree. 

On the part of the defendant it is claimed that the first call in 
the deed of forty-two rods by the courses named, to the road, goes 
to the center of the lane, and the second call, "then in said road 
northwest twenty and a half poles to the fence near said Andrew's 
shed," bounds the plaintiff by the center of the lane the given 
distance to a point opposite the fence near the shed ; and that 

. from that point the line runs by the course given to the white oak 
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tree; that the deed should receiYe the snme construction, as far 
as the lane is an element of the description, as it should if the 
bound had been by a highway; and several requests for instruc
tions were made by t~e defendant's counsel based upon this 
theory, which were not given; and to the refusal to give the 
requests, and to the charge of the judge on this point, exceptions 
are.taken. 

The great rule for the interpretation of written contraets is that 
the intention of the parties must govern. This intention must be 
ascertained from the contract itself, unless there is an ambiguity; 
and then evidence aliunde may be received and considered, so far 
as it has a legitimate tendency to show such intention. In ascer
taining the meaning of the parties as expressed in the contract, 
all of its parts and clauses mnst be considered together, that it 
may be seen how far one elause is explained, modified, limited or 
contr~led hy the othei·s. 

In the description of the premises conveyed in a deed, monu
ments named, if they can be found, control courses and distances. 
If the monuments cannot be found, then courses a·nd distances 
may govern; and in all cases where the location of the monu
ment upon the faee of the_ earth is in doubt, or there is more than 
one monument which will answer the call in the deed, courses and 
distances given may be resorted to as important in ascertaining the 
trne location of the monnment called for by the deed. 'I1hese 
rules are so familiar and so well established that no citation of 
authorities is needed. 

The main question raised by the requests for instructions is 
whether a deed, bounding the premises by a lane or leading way 
used by the granfor between his dwelling house and the highway, 
over his own land, and in which no one else has any rights, car
ries the fee to the center of such w~y. We think the established 
rule in this state is that it does not, bnt that the fee is limited to 
the side line of the lane. Bangor House v. Brown, 33 Maine, 
309. None of the reasons exist which are stated by the courts as 
the fonndation of the rnle that when a deed bounds the premises 
by a highway or a stream it conveys the fee to the center. John
son v. Ander'son, 18 Maine, 76. The reasons why the rule appli-
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cable to a grant bounding the premises by a highway does not 
apply to a way like the one im?olved in this case are well and 
clearly stated by Shepley, C. J., in Bangor House v. Brown, 
supra, and it is unnecessary to repeat them here. 

In Massachusetts the court has held that the rule applicable to 
a boundary by a highway extends to private ways. Fish.er v. 
Smith, 9 Gray, 441. But the opinion is a per curiam opinion of 
a divided court, and no re!l.son is given for extebdjng the rule to 
private ways; and we must assume that the words "private wi:iys" 
are used by the court in that case as embracing only ways over 
the land of the grantor in whieh third parties have a legal right 
of passage, as the way involved in that case was of that charac
ter. When the owner of the foe uses his Lrnd as a passa,ge way 
for any purpose connected with his buildings, or the management 
of his farm, and no other person has any right of way ii! snch 
passage way, it is not a way in the legal signification of the word. 

If, however, Fisher v. Smith must be held to be in conflid 
with Bangor ]louse v. Brown, we prefer to adhere to the rnle 
established by onr own court. This conclusion disposes of the 
defendant's requests for instrnetion upon this point. 

We now come to the qnestion, what is the true construction of 
the deed from Isaac Hilton to Andrew Hilton upon the point 
under consideration ? The first cn1l is from a bound specified, by 
courses and distances, '' to the road leading from the highway to 
said Andrew's honse." If this call stood alone, as we have seen, 
the line wonld terminate at the south side of the lane. But the 
next call is "then, in said way, northwest twenty and a half poles 
to a fence near said Andrew's shed ; " so that while the first call 
does not extend into the way at all, the next call starts in the 
way. It is admitted by the learned counsel for the defendant that 
the words "to the way" are terms of exclusion, and, unless by 
construction the line can be held to terminate in the center of the 
lane, are inconsistent with the next call, which starts "in the way," 
and that an ambiguity arises as to the point where the line termi
nates in the way. This heing so, it becomes a question of fact for 
the jnry to determine whether the bound is at the south line of 
the way, or in the way; and if in the way, at what point in it; 
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and the courses and distances, which are stated with precision, 
become material, and the jury should consider them, as well as the 
other calls in the deed bearing upon the question, in determining 
where the line is located at that point upon the face of the earth; 
especially as the location of the way at the time of the col).vey
ance is in controversy. 

From the point thus established, the line, by the second call, 
must be run in the lane, northwest, twenty and one-half rods, to 
the fence near the shed as located at the time of the conveyance; 
and by the next call from that point by the course and distance 
named to the white oak tree; and the location of the fence near 
the shed being in controversy, the c;ourse and distance from that 
tree to the point where the line strikes the fence become material. , 

The instruction of the presiding judge was substantially in 
accordance with this view of the question, and we think was cor
rect. 

The construction put upon the deed from Trask to the plaintiff 
by the jndge is in accordance with the rule we have declared; 
but if not in all respects correct, the further instruetion given to 
the jury, that Trask had no greater title than Andrew Hilton 
took by his deed, and could convey no greater title to the plain
tiff, removed all ground of exception on the part of the defend
ant. 

The next ground of exception is the refusal to give the 
requested instructions numbered six and seven, as to the effect of 
the acts of the parties in running and marking the lines just 
before making the deed in 1822, and to the instruction given on 
that point. 

Neither of the requests is sound as a legal proposition, and 
could not have been properly given. The sixth request is, in 
effect, that, if before the deed was made the parties went upon 
the land and run and marked the linrs, and the deed was made 
intended to embrace the same land, "a1H.l the locating and mark
ing and the description in the deed do not agree, the locating will 
control." This request was based upon the evidence introduced 
by the defendant, tending to show that at the end of the line run 
from the highway in the lane north weElt twenty and a half rods, a 
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stake was <lriven by the parties in the center of the lane; and, if 
the jury believed the evidence, wonld require them to substitute 
the stake for the "fence near the shed," dearly designated in the 
deed as the monument. And to illustrate the rule contended for 
by the defendant more clearly, if the parties to a conveyance, 
before making the deed, set up a stake as a corner, and in the 
deed a marked tree is designated as the corner, it wonld require 
the substitution, by parol evi<le~ce, of the stake for the tree 
clearly designated by the deed, tbongh they may be rods apart. 
We do not understand that the rule goes to this extent. 

It is only where there are two or more monuments upon the 
face of the earth, each of which answers to the call of the deed, 
that proof of the one erected by the parties will govern ; or 
where the parties run a line as of a ccrta:in course and distance, 
and then make a deed calling for a line of the same course and 
distance, intending it as the line run, or where the deed conveys a 
part of a lot by a line which shall embrace a certain quantity, and 
the parties have run and marked the line as embracing the quan
tity called for, and in cases. similar in principle, that the running 
and marking of the line will be conclusive, although it may be 
found in fact to be of a different course and length, or embrace 
more land, than the deed calls for. The clear and unambiguous 
calls of a deed cannot be set aside and different ones substituted 
in their place by parol proof of the acts of the parties, either 
before or after the deed is made. Emery v. Fowler, 38 Maine, 
116. Webster v. Emery, 42 Maine, 204. Madden v. Tucker, 
46 Maine, 367. Knowles v. Toothaker, 58 Maine, 172. 

The seventh reqnest is even more objectionable, as it does not 
embrace the element that the description in the deed was intended 
to embrace the land included within the lines run and marked by 
the parties. 

We think the charge of the• judge on this point was full, clear 
and correct, and stated the rule as strongly in favor of the defend
ant as he was entitled to have it. 

The next exception is to the charge of the judge on the ques
tion whether the defendant was estopped to deny the location of 
the _line as claimed by the plaintiff, by reason of his acts and 
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silence in regard to its location prior to the taking of her deed by 
the plaintiff. 

The connsel for the defendant admit that the rule given to the 
jury by the judge is correct as a general proposition, and the only 
ground of exception pointed out is that the instrudion did not 
require the jnry to find that, at the time of the declarations and 
acts of the defendant relied on by the plaintiff, the defendant 
knew where the true dividing line was. Without examining the 
law upon the question involved, it is sufficient to say that the 
defendant was a witness and did not claim that he did not know, 
at the time, where the line in fact was; bnt on the contrary, he 
testified that it was pointed out to him, and that he then claimed 
it to be where he now claims it. There was no question raised 
between the parties as to his knowledge of the location of the 
line, but the contention between them was whether it was pointed 
out to the plaintiff, or her husband who acted for her, to be where 
she, or the defendant, now claims it to be. The judge was not 
required to instruct the jury as to the law upon a question not in 
contention between the parties. . 

Another ground of exception is the charge of the judge on the 
question of the effect of a notice or elaim made to the plaintiff's 
husband, as to the location of the line, before she took her deed. 
It was conceded that the plaintiff, her husband and the defendant 
were present on the premises the day before the deed was made, 
and the evidence tendP-d to show that the plaintiff's husband acted 
for her during the survey of the lines. The evidence was con
flicting as to whether a claim was 

st

then made to the husband that 
the line was where the defendant now claims it to be. But if 
such claim was made to him, the evidence tended to prove that it 
was not communicated to the plaintiff, and that she was ignorant 
of it. The judge instructed the jury, in substance, that, if the 
plaintiff's husband was there acting for her as her agent, by her 
authority, in running and fixing the lines, and a claim was made 
to him by ·the defendant, it wonld be the same as if made to her, 
unless the defendant "still knew that that notice was not given to 
the plaintiff herself, and he still permitted her to go on and com
plete the purchase without making his title known to her. That 
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is to say, if he . . knew . . that the agent was not acting 
faithfully, was permitting her to pay for land which she was not 
to take ; if he knew that, and knew that she was personally rely
ing upon it, it would not excuse him for not making known to her 
his title." . We think this was a correct statement of the rule of 
law applicable to the case. 

The defendant also excepts to the charge on the rule of dam
ages. The clauses of the charge complained of are as follows: 
"If he went on there with good reason to feel that he had title, 
acting honestly, although he would be liable for actual damages, 
he would not be liable for punitive damages. But if he went on 
there and committed the trespass willfully, wantonly, or mali
ciously, you. would be entitled to add to the actual damages just 
such amount as, in your sound discretion and good judgment, 
taking all the circumstances of the case, all the effects necessarily 
connected with the act, he ought to pay, and she ought to receive, 
as a punishment for his wrong doing." Again, "so that, if he 
went on there in this way, with a vindictive disposition, for the 
purpose of doing her harm wantonly, without regard to her 
rights, in a reckless manner, then she would be entitled to recover, 
as I said before, just that amount, in addition to actual damages, 
which in your sound discretion and good judgment yon think, 
under all the circumstances of the case, ho ought to pay as a pun
ishment for his wrong doing." 

It is claimed that this instruction was, in effect, directing the 
jury that they must give punitive damages if they found the tres
pass willful, wanton, or malicious; when the true rule is that the 
jury may, in their diseretion, if they think proper in such case, 
award punitive damages. 

We think the language used could not have been so under
stood hy the jury. It must be presumed that the jury understood 
the words mmd in their common and popular meaning, and not 
in their strict legal sense. The common definition of the verb 
entitle, when used in such connection, is '' to give a right or claim 
to." 

In the first clause the words "be entit]ed " were used in .the 
same sense as the words, " have a right," and thus read, the jury 
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were told that they had a right to add to the actual damages just 
such amount as, in their sound discretion and good jndgfl:lent, under 
all the circnmstances, the defendant ought to pay and the plaintiff 
ought to receive. This is certainly unobjectionable. 

Giving the same meaning to the word "entitled" in the second 
clause the jury were told that, if they found the facts as stated by 
the judge the plaintiff had a right to recover just that amount in 
addition to actual damages whid1 in their sound discretion and 
good jnd~rnen t, they thought under all the circumstances of the 
case the defendant onght to pay as a punishment for his wrong 

~ doiug. This, certainly, was not a direc-tion to the jnry that they 
must, as matter of law, give the plaintiff some amount as punitive 
damages, bnt taking the language together the vvhole matter of 
punitive damages was submitted to their sonnd discretion and 
good judgment. 

It was unobjectionable to say to the jury tlrnt if they found the 
trespass willful, wanton, or malicious, the plaintiff had a right to 
recover, or receive such sum as punitive damages as they, in the 
exercise of a sound discretion, might see fit to award her. It is. 
difficult to perceive what legal right a jury has to award to a 
plaintiff damages which he has no right to recover. The plain
tiff's right to recover is dependent upon the discretion of the jury, 
and taking the charge on this question as a whole, that is its 
obvions meaning. 

vVe see no cause to disturb the verdict on the gron nd that it is 
against the evidence, or that the damages are excessive. 

Exceptions and motion overruled. 

APPLETON, 0. J., DANFORTH, VIRGIN and PETERS, J J., concurred. 

VOL. LXX. 4 
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JOHN s. CUSHING vs. EDWARD A. FIELD. 

Somerset. Opinion June 5, 1879. 

Promissory note. Indorsement. Negotiability. 

A nQte payable to order, on the face of which there is the following indorse
ment: "This note is subject to a contract made Nov. 13, 1874," is not nego
tiable ; the assignee takes it subject to all the equities between the original 
parties. 

An immaterial alteration will not avoid a contract. 

AssuMPSIT on note of following tenor: 

"Skowhegan, Me., October l, 1874. One year after date I 
promise to pay to the order of 0. B. Mahan, four hnudred and 
eighty-seven dollars, at the Granite National Bank, Augusta, Maine. 
Value received. (Signed) Edward A. Field." 

There was an indorsement across the extreme end of the note, 
thus: "This note is subject to a contract made November 13, 
1874." It was claimed by the defense that this indorsement, after 
it was made and the note had been delivered, was fraudulently 
altered so as to rea<l: "This note is subject of contract," &c. 

Plea, the general issue, with brief statement as follows: That 
the note, and defendant's signature thereto, were obtained by 
fraud and fraudulent representations and without consideration; 
of all which, the plaintiff had notice and knowledge, and that he 
was not a bona.fide holder of the note. Other facts in the opinion. 
~rhe verdict was for the plaintiff for $76.79; and the jury found 
specially that the indorsement aforementioned was changed by 
one Thompson, l\Iahan's agent, to whom the note with the 
indorsement on it was delivered by the defendant, by writing 
"of" over the word" to" after the note was signed. 

The plaintiff moved to set aside the verdict and the special 
findings because they are against the evidence and instnwtions of 
the presiding justice, and because the damages are too small, and 
not in accordance with the instructions of the court or the evi
dence in the case, and also alleged exceptions. 

'The defendant, likewise, moved "the court now here, that judg
ment be entered for said defendant, notwithstanding the verdict 
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aforesaid, because the note declared upon in the writ, and the 
indorsement thereon, having been spread upon the records of this 
case and making a part thereof, and the jury having retnrned a 
general verdict for the plaintiff, and a special verdict finding that 
the writing indorsed on the back of said note when signed by the 
defendant, and delivered by him to one Ward S. Thompson, was 
as follows : " This note is subject to contract, dated Nov. 13, 
187 4;" and tlut said Thompson fraudulently altered the same so 
as to read, " This note is subject of contract, dated Nov. 13, 
187 4;" which said general and special verdict are also spread 
upon, and made part of, the record of this case; the said defendant 
therefore moves that jndgment be entered for him, upon the whole 
record, notwithstanding Eiaid general verdict." 

The defendant requested the court to instruct the jury that the 
indorsement on the back of the note of the words, "This note is 
subject of contract dated Nov. 13, 1874," made the note subject to, 
and dependent upon, the conditions and stipulations of that con
tract, and destroys the negotiability of the note, and this plaintiff 
cannot maintain an action on it. 

That the plaintiff can in no eve11t recover more than the 
amount due under the contract. 

That if the jury should be satisfied from inspection of the 
writing and from all the evidence in the case that the original 
indorsement upon the note was, "This note is subject to contract 
of Nov. 13, 1874," such a note would be snbject to the terms and 
conditions of said contract; that the negotiability of the note 
would thereby be destroyed, and the plaintiff could not maintain 
this action. That if they should be satisfied from such inspection 
and evidence that said indorsement was fraudulently altered by" 
Ward S. Thompson, to whom said note was delivered by the 
defendant, by writing the .word "of" over, and in place of, the 
word "to," thereby altering the legal effect and validity of such 
indorsement, such fraudulent alteration would render the note 
void, and the plaintiff could not recover on it. 

The court declined to give the instructions requested, or any of 
them ; 3:nd instructed the jury to diE>regard the writing upon the 
back of the note, in making up their general verdict. 



52 CUSHING V. FIELD. 

But the question of snch alteration by said Thompson, as mat~ 
' ter of fact, was submitted by the court to the jury, and they returned 

a special verdict that the original indorsement was, "This note is 
subject to contract of Nov. 13, 1874," and was fraudulently altered 
by said Thompson so as to read, "This note is subject of contract 
of Nov. 13, 1874.'' 

Bakvr & Folsom, for the plaintiff. 

D. D. Stewart, for the defendant, cited 2 Pars. Bills and Notes, 
534,536, 539, 541, 542-545, 562. Davlin v. IIill, 11 Maine, 434:. 
Benedict v. Cowden, 49 N. Y. 396. Stocking v. Fairchild, 5 
Piek. 181. Jones v. Pales,. 4 Mass. 352. Hobart v. Dodge, 10 
Maine, 159. M'akepiece v. Harvard Coll., 10 Pick. 392. Bar
nard v. Cushing, 4 Met. 231, 232, 233. Shaw v . .Metli. Epis. 
Soc., 8 Met. 226. Bank v. Blancliarrd, 7 Allen, 33. 

Fraudulent alteration by Mahan's agent, after the defendant 
signed the note, rendered it absolutely void. 2 Pars. on ·.oms and 
Notes, 571, 582. 2 Daniels Neg. Insts., § 1397. JJfeyer v. 
Huneke, 55 N. Y. 412. Benedict v. Cowden, supra. Wait v. 
Pomeroy, 20 Mich. 425. Johnson v. lleagan, 23 Maine, 329. 
4 Amer. RPp. 375. 

Upon the whole record, the defendant's motion should prevail, 
and judgment should be entered for him, non obstante veredicto. 
Knell v. ·wiltianis, 10 East. 431. 2 Pars. Bills and Notes, 562. 

APPLETON C. J. This is an action on a promissory note of the 
following tenor: 

"Skowhegan Maine, October, 1874. One year after date, I 
promise to pay to the order of C. B. Mahan, four hundred and 
eighty-seven dollars, at the Granite National Bank, Augusta, 
Maine. Value received. Edward A. Field." 

The note was indorsed " C. B. Mahan, agent of the Granite 
Agricultural Works, Lebanon, N. H." 

There was also an indorsement across the extreme edge of the 
note thus: 

"This note is subject of a contract made November 13, 1874." 
The note, though having a different date is shown to have been 
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executed on November 13, 1874, when the following contract was 
signed: 
"Office of the Granite Agricultural Works, Proprietors of the Grani'te Mower 

and Reaper, Manufacturers and Dealers in Agricultural Implements, Iron 
and Wood-working Machinery. 

Lebanon, N. H., Nov. 13, 1874. 
Edward A.. Field 

Bought of Granite Agricultural Works, 
1 No. 6 Mower and Reaper, 5 feet cut, 

1 No. O " " " 4 " 9 " 
2 No. 1 " " " 4 " 6 75 
1 No. 2 " " " 4 
4 No. 1 Side Hill Plows, 11.75 

$140.00 
75.00 

150.00 
75.00 
47.00 

487.00 
Received by note due Oct. 1st, 1875, payable at Granite National Bank. 

"We hereby agree with the said Field that if he should not be 
able to sell all the above goods before July 30, 1875, and shall 
notify. us of such fact by mail, or otherwise, at that time, we will 
then send a general agent to assist him i11 the sale of the same. 
If then neither onr agent nor the said Field can succeed in sell
ing all the above goods before August 1, 1875, then we will take 
them off his hands and pay him the same prices at which they are 
now billed to him, with all money paid out for railroad freight 
charges on same from our factory. We hereby reserve the right 
to send an agent to assist said Field at any time when we. deem 
it necessary, in order to secure the sale of said goods, and will 
account to, the said Field for all goods so disposed of by ns. It 
is also further agreed that if the said Field shall succeed in selling 
all the said goods, either alone or with our aid before August 15, 
1875, then the said Field shall pay his obligation given this day for 
the same, in good faith, and the same as if this agreement had not 
been given at all. 

"The above goods shall be well housed and properly cared for 
at all times. 

"All the above goods are warranted from flaws or other defects 
in manufacturing. Granite Agricultural Works, 0. B. Mahan, 
Agent. 

"l hereby accept the terms of the above agreement, and will 
accept the goods named above in good faith, and do the best I can 
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_, ,' 

soon as sent, to sell the same and pay for them as above specified. 
Edward A. Field." 

The Granite Agricultural Works were burned and a mowing 
machine valued at seventy-five do11ars was the only article in the 
bill of goods, which the defendant ever received, and it was for 
this that the verdict was rendered. 

The note, the memorandum upon it, and the contract referred 
to are to be construed together as part of one and the same tran
saction. IJavlin v. Hill, 11 Maine·, 434. Johnson v. Heagan, 
23 Maine, 329. Stocking v. Fairchild, 5 Pick. 181. Barnard 
v. Cushing, 4 Met. 230. 

The- note in snit is not negotiable. In Jones v. Fales, 4 Mass. 
245, a note was given in the usual form on which, at the bottom, 
was written [l?oreign Bills] and these words were held to destroy 
its negotiahility. In Amer. Ex. Bank v. _Blanchard, 1 Allen, 
333, the words" subject to the policy" were held to incorporate 
the policy into the contract for the payment of money and to mak~ 
the latter dependent on the contingency that n_o claim would arise 
on the policy against the company before the expiration of the 
time when the promise would mature. As the promise was con
ditional and not absolute, the note was held not to be negotjable. 
In Benedict v. Cowden, 4<:J N. Y. 396, the facts were somewhat 
similar to those of the case at bar. The defendant gave his note 
at the bottom of w•hich were these words, "The above note to be 
paid from the profits of machines when sold." This memorandum 
was held to be a substantive part o( the note and that it qualified 
it the same as if it had been inserted in the body of the instru-• 
ment, and consequently that the note was not negotiable. The 
assignee takes it subject to all the equities between the orginal 
parties. 

It is claimed that the words on the note have been altered and 
that the indorsement across the end of the note was originally 
thns, "This note is subject of a contra.ct made Nov. 13, 1874." 
The alteration relied on consists in changing "to" as it is claimed 
it was originally written to " of." It is difficult to imagine what 
motive anybody would have to make such a change. If made, it 
does not alter the relation of the parties. Whichever word is 
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used, the note is subject to the contract. The idea that such an 
alteratfon was fraudulently made is simply preposterous. The 
probability is much greater that it was w1·itteu "of" and then 
" of" changed to "to," for the pnrpose of making the intention, 
if possible, more clear. But either way, nobody could be harmed. 

Ent it is well settled that an immaterial alteration will not 
avoid a contract. In Aldous v. Cornwell, 3 (L. R.) Q. B. 573, it 
was held that the second resolution in Pigot's case, (11 Rep. at 
fol. 27 a) that "if the obligee himself alters the deed . . although 
it is in words not material, yet the deed is void," was not to be 
regarded as law. "No authority was cited," remarks Lush, J., 
"nor are we able to find any, in which the doctrine has been acted 
upon, and an instrument held to· be avoided by an immaterial alter
ation." In Langdon '7". Paul, 20 V:t. 217, where the plaintiff 
offered a sealed instrnment 111 which he acknowledged he had 
"signed" certain notes,- and the words "and executed" were 
interlined, it was held that ~he interlineation was immaterial. 
Whenever, by the alteration of a promissory notei neither the 
rights nor interests, duties nor obligations of either of the parties 
are in any manner changed, the alteration is immaterial. Derby 
v. Thrall, 44 Vt. 413. Arnold v. Jones·, 2 R. I. 345. Ames 
v. Colburn, 11 Gray, 390. Cole v. Hills, 44 N. H. 227. 

Defendant's exceptions sustained. 
Plaintiff's 1notions and exceptions 0'1Jerr1.fled. 

WALTON, BA1rnows, VIRGIN and LIBBEY, JJ., concurred . 

• 
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WrLLIAM 0. CROSBY vs. ERASTUS REDMAN & another. 

Penobscot. Opii1ion June 7, 1879. 

Lien. Statute of frauds. 

The plaintiff, in writing, permitted certain persons to cut and remove from his 
lands certain timber and bark, expressly retaining fuU and complete owner
ship and control of the same until the sum due for the stumpage, and any 
paper which may be given for it, should be paid. The stumpage not being 
paid according to the tenor of the permit, a negotiable note was given there
for, and a receipt given by the general owner wherein is expressly retained 
"his lien on the lumber as expressed in the permit:" Held, that the note 
did not discharge the lien. 

Nor did tbe transaction constitute a bargain or delivery of personal property 
within the provisions of R. S., c. 111, § 5. 

ON FACTS found by a referee, with agreement that the law 
court may order such judgment as may be proper upon the facts 
thus found. 

TROVER for certain logs and lnmher mannfactured therefrom. 
Writ dated October 18, 1877. The fads fully appear in the 
opinion. 

W: 0. 01'osby, pro se. 

W. H: llfcOrillis & J. B. Redman, for the defendants, con
tended that the permit was an agreement by which the . plaintiff 
sold, and Penny & Davis bought, personal property. The trees 
were a part of the realty, but, when severed from the land, vested 
in Penny & Davis. 

The plaintiff had no seller's lien for the price. Penny & Davis 
bestowed tlJeir labor upon the elrnttels and changed the property 
of Hie plaintiff from trees into logs and bark, and therefore 
plaintiff had no seller's lien for the price. .Douglass v. 8/ium
nay, 13 Gray, 502. Notably, Sillsbury v . .McOoon, 3 Corns. 
380. • 

The plaintiff had, however, retained, by express stipulation in 
the permit, ownership of the lumber, until the stumpage (price) 
was paid, and nntil any note given for the price was paid. 

That what the plaintiff in this receipt, etc., to Penny & Davis 
calls "my lien " appears, on reference to the permit, to be plain
tiff't5 ownership of the lumber. 
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This ownership of the lumber is the plaintiff's title, upon which 
he claims that the defendants converted his lumber to their use. 

The plaintiff cannot in face of the written agreement or per
mit, the recefpt and settlement, and the note, deny that he bar
gained and sold the lumber, and took a note for it, with an agree
ment that the lnmber should remain his property untH the note 
was paid. Neither the transaction, nor the fac,ts as reported by 
the referee, admit of any other interpretation. 

The agreement that the lumber was to remain the property of 
the plaintiff until the note was paid was not rnade and signed as 
a part of the note, nor was the note recorded like mortgages of 
personal property, and hence by the statute of frands, R. S., c. 
111, § 5, the agreement that the property should remain plaintiff's 
until the note was paid, was void. 

Therefore the plaintiff had no property in the lumber at the 
time of the alleged conversion by the defendants. Boynton v. 
Libbey, 62 Maine, 254. 

APPLETON, C. J. On March 24, 1876, the plaintiff gave a 
permit to Joseph Penny, 2nd, and D. Vv. Davis "to cut and 

· remove hemlock bark and logt:i, and spruce timber suitable for 
logs," from his land, reserving and retaining "full and complete 
ownership and control of all lumber which shall be cut and 
removed, . wherever and however it may be situated, until 
all matters and things appertaining to or connected with this 
license shall be settled and adjusted, and the sum or sums due, or 
to become dne, for the stumpage shall be folly paid, and any 
paper which may be given for it paid," etc. 

The stumpage not being paid according to the tenor of the per
mit, a note was given for the amount due. At the same time the 
plaintiff gave the following receipt : 

"Bangor, June 1, 1877. 
Messrs. Penny & Davis to W. C. Crosby, Dr. 

"Stumpage of 921 spruce logs, 85,115 ft., cut by A. K. Hellier, 
on land in Clifton, under permit to you, $2.75 per M., $234.07 

·" Stumpage 27 pine logs, 3,400 ft., cut under permit to A. K. 
Hellier and Jos. Penny, 2nd, 10.20 

"Interest for three months· and grace, 
$244.27 

3.79 

$248.06 
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" Settled by note of A. K. Hellier, with Joseph Penny, 2nd, 
and D. W. Davis snreties, payable in three months, at bank in 
Bangor, I retaining my lien on 1nm ber as provided in permit. 
W. C. Crosby." 

The note given for stumpage was not paid at maturity, and the 
question presented for determination is whether the plaintiff by 
taking it has discharged his lien on the lumber cnt. 

It has been settled in Massachusetts by a uniform series of 
decisions from Thaclier v. Dinsrnore, 5 Mass. 299, to Lord v. 
B1'.gelow, 124 Mai:;s. 185, that a negotiable note, given to a cred
itor for the amount of a pre-existing contraet, is prirnafacie to be 
deemed a payment or satisfaction of the debt. This presumption, 
however, may be rebntted and controlled by evidence that such 
was not the intention of the parties. In many of the states the 
taking of a promissory note is not to be regarded as payment, 
unless by special agreement to that effect. Clark v. Dmper, 19 
N. H. 423. In this state we have uniformly adhered to the rule 
adopted in Massadrnsctts. The acceptance of negotiable paper 
for a debt, and givillg a receipt in discharge thereof, are an extin
gnishment of the original liability, nnlcss it appears that the par
ties did not so intend. Milliken v. Wllitehouse, 49 Maine, 527. 
Ward v. Bourne, 56 Maine, 161. Paine v. Dwinel, 53 Maine, 

52. 
The evidence is conelnsive that the plaintiff did not take the 

note in suit in absolute payment of his stumpage. By the terms 
of the permit the lien for stumpage was to remain until any paper 
given for it should be paid. The receipt, too, which was given 
for the note unmistakably shows by the most express language 
that the plaintiff intended to retain his lien "as provided iu per
mit." In such case the lien remains in full force, the notes being 
only payment conditionally. As remarked by Peters, J., in 
Prentiss v. Garland, 67 Maine, 345, '' the notes were received to 
be a diseharge of the lien when paid. If the notes had been 
paid, the stumpage would h·1ve been paid. Whenever the notes 
are paid the lien is gone." So here the lien continues in accord
ance with the terms of the permit as security for the note equally 
as for the stumpage before it was given. 
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Here is no bargain nor delivery of personal property within R. 
S., c. 111, § 5. There is only an agreement to discharge a lien 
upon certain property upon a condition thereafter to be per
formed. The principal value of the logs arose from the labor of 
the permittees. The right to cut and remove on certain conditions 
had been acquired from the owner of the real estate. There has 
been no subsequent sale. The note was not given for the pur
chase of logs, for none were then purchased. It was given to dis
charge a lien which the plaintiff had a right to impose, but it was 
given on condition, and the condition not having been performed, 
the original lien remains in full force. 

Judgment for plaintiff. 

DANFORTH, VIRGIN, PETERS and SYMONDS, JJ., concurred . 

• 
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E. PHILLIPS BLAKE, administrator, vs. MA.INE CENTRAL 
RAILROAD COMPANY. 

Cumberland. Opinion June 7, 1879. 

Master and servant. Negligence. Liability. Deniurrer. Declnration. 
Presumption. 

It is settled law that a master is not liable to a servant for an injury resulting 
from the negligence of a fellow servant in the same general employment. 

When there is one general object, in attaining which a servant is exposed to 
risk, if he is injured by thr negligence of another servant while engaged in 
furthering the same object, he is not entitled to sue the master; and it does 
not matter that they were not employed in the same kind of work: 

Nor is this rule altered by the fact that the servant guilty of such negligence 
is a servant of saperior authority, whose lawful directions the other is boup_d 
to obey. 

The master is liable for .negligence in the selection of his servants, but he 
does not warrant their competency. To recover for an injury caused by the 
incompetency of a fellow servant, it must be shown that such incompe
tency was known, or should have been known to the master, if he had 
been in the exercise of ordinary diligence. 

The negligence of the master in not selecting competent servants, being the 
basis of his liability, must be distinctly set forth in the declaration. 

Proper qualifications, once possessed, may be presumed to continue, and the 
master may rely on that presumption until notice of a change. 

On general demurrer to the declaration, errors, which might be fatal in a 
special demurrer, will be disregarded. 

ON DEMURRER. 

Writ dated October 5, 1876, and contained two counts, to each 
of which a separate general demurrer was filed and joined; but 
from the view taken by the court the first count only is stated ; 
the material parts of which are as follows : 

"And the defendants then and there employed the said deceased 
Silas H. Potter, in the capacity of a sedion man, to take charge · 
of their said railroad track between said Waterville and West 
Waterville, and to keep the same in repair and snitable for the 
running of trains thereon, an<l the defendants provided said Pot
ter with a hand-car to go over said portion of the track, which the 
defendants required the said Potter to go over at proper times and 
in a proper manner, and it was the duty of the defendants, in 
running trains over said railroad, to have due regard for the pres-
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ervation of the life and limb of said Potter while he was in the 
discharge of his said duties; and while the said Potter, at said 
Waterville, on the eleventh day of December, A. D. 1875, and in 
the discharge of his duties as said section man in the employ of 
the defendants, was riding on a hand-car propelled by himself and 
others over said section of defendante' track, for the purpose of 
caring for the same, tl{e defendants, although well knowing their 
duty and obligations, did, on said last named day, at said Water
ville, negligently, carelessly, recklessly, willfully and wantonly, 
and in total disregard of law and· of the safety of said Potter and 
others, lawfully upon said hand-car, by their engineer, Charles W. 
Low, and conductor Harding M. Dnnlap, agents and servants of 
the defendants, employed by defendants in their business and 
entrusted by defendants with the care and control of one of their 
locomotive engines, then and there propelled by steam, and then 
and there attached to and drawing a paymaster's car from said 
vVaterville through said West Waterville upon and over said sec
tion of said railway of defendants at said Watervi1le, then and 
there, without any notice or warning to said Potter, and without 
the actual knowledge of said Potter, and without any fault on the 
part of said Potter, dispatch and send with great velocity and 
violence over said railway track (upon that portion thereof which 
defendants had assigned to the care of said Potter, and upon 
which the said Potter was then and there lawfully moving upon 
his hand-car, and in the same direction which said hand-car was 
going, said locomotive engine, and car attached thereto, against 
and upon the hand-car upon which said Potter was lawfully riding 
as aforesaid), at about the hour of seven o'clock and fifteen min
utes in the forenoon, then and there instantly crushing a hole in 
the skull of said Potter, and then and there inflicting upon him 
mortal and fatal wounds and injuries, whereof the said Potter 
thereafterwards, to wit : at said Waterville, at about the hour of 
nine o'clock in the forenoon of the last named day, died; and the 
plaintiff avers that said Potter was then and there in the exercise 
of due care and diligence, and that said injury, suffering and loss 
of life were the direct result of the negligence, carelessness and 
recklessness of the defendants, and of their gross carelessness and 
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negligence in appointing unsuitable employees to manage the 
running of said locomotive engine and car-and without the 
fault of the said Potter, or any other person on said hand-car at 
the said time with him." 

It was agreed by the parties that the case should be submitted 
to the law court to ·determine the sufficiency of the declaration, 
reserving to each the right of amendment given by statute in 
cases in which demurrers are filed at the return term. 

E. F. Pillsbury & J. H. Potter, E. F. Webb, for the plain
tiff, contended that this case was not within the rule that one 
servant of a corporation cannot recover for an injury caused by 
the negligence of a fellow servant. The employees here were not 
in the same service, nor of the same grade. The conduct of 
defendants, as set out in the writ and admitted by the pleadings, 
is prima facie evidence of his riegligence, and the declaration 
charges enough to hold him. Gilman v. Eastern R. R. Oo., 13 
Allen, 433. Phil. & Read. R. R. Oo., v. Derby, 14 How. 483. 
~Fifield v. N. R. R. Oo., 42 N. H. 225. Railroad v. Lockwood, 
17 Wall. 357, 384. Steamboat v. King, 16 How. 469. Hilton 
v. Middlesex, 107 Mass. 108. Doss v. Wisconsin, K. & T. R. 
R. Oo., 59 Mo. 27. 

J. H. Drummond & J. 0. Winship, for the defendant cor
poration, contended, inter alia, that plaintiff's claim that this 
case is not within the general rule governing liability of servant 
for negligence of fellow servant, is groundless; the different kind 
of service is of no consequence, and so settled in Lawler v. 
Androscoggin R. R. Oo., 62 Maine, 466. 

As to liability of defendants and in support of the demurrer, 
the following authorities were cited: Gilman v. Eastern R. R. 
Oo., 13 Allen, 433, 10 Allen, 233. 0. & 0. Oanal Oo. v. Port
land, 56 Maine, 77. Wood Master and Serv't, § 416, and cases 
there cited. Id., §§ 417-420. Caldwell v. Brown, 53 Penn. St. 
453. Weger v. Railroad, Id. 460. .Davis v. D. & .M. R. R 
Oo., 20 Mich. 105, (4 Am. 361). Harper v. Ind. R.R. Oo., 47 
Mo. 357. Moss v. Pacif. R. R. Oo., 49 Id. 167, (8 Am. 126). 
Oarle v. B. & P. R. R. 0o., 43 Maine, 260. Beaulieu v. Port-
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land Co., 48 Maine, 291. JJow v.Kansas R. R. Co., 5 Am. 401. 
Union Pacif. v. Mulliken, 5 Am. 406. Same v. Young, 5 Id. 
419. Chapman v. Erie, 7 Am. 357. 55 N. Y. 579. Connor 
v. Railroad, 8 Id. 357. Proctor v. Railroad, 9 Mo. 440. 
Hardy v. Carolina R. R. Co., 14 Id. 309. 

APPLETON, 0. J. It has been settled by an almost unbroken 
series of decisions that a master is not liable to a servant for an 
injury resulting from the negligence of a fellow servant in the 
same general employment. The servant undertakes between him
self and his master to rnn all the ordinary risks of the service, 
including that of the negligence of his fellow servants. _Beaulieu 
v. Portland Oo., 48 Maine, 295. Lawler v. Androscoggin R. R. 
Co., 62 .Maine, 467. Warner v. Erie Railway Oo., 39 N. Y. 
469. Zeigler v. Day, 123 .Mass. 152. 

When there is one general object, in attaining which a servant 
is exposed to risk, if he is injnred by the negligence of another 
servant whilst engaged in furthering the same object, he is not 
entitled to sue the master; and it does not matter that they were 
not engaged in the same kind of work. Oharles v. Taylor, 3 (L. 
R.) 0. P. Div. 492. Lovill v. Hawk, l (L. R.) 0. P. Div. 161. 
Tunney v. Midland Railway Oo., l (L. R.) 0. P. Div. 296. Sea
ver v. Boston &: .Maine R.R. Oo. 14 Gray, 467. 

Nor is the rule that a master is not liable to a servant for the 
negligence of a fellow servant in their common employment 
altered by the fact that the servant gnilty of such negligence is a 
servant of superior authority, whose lawful directions the other is 
bound to obey. Fultham, v. England, 2 (L. R.) Q. B. 33. 
"A fellow servant I take to be any one who serves and is con
trolled by the same master," observes Dalrimple, J., in McAn
d1·ew v. Burn, 39 N. J. 115. 

The master is liable for 11egligence in the selection of his 
servants, but he does not warrant their competency. To recover 
for an injury caused by the incompetency of a fellow servant, it 
must be shown that such incompetency was known, or should 
have been known to the master if he had been in the exercise of 
ordinary diligence. Lawler v. Androscoggin R. R. Oo., 62 
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Maine, 4 67. The master is not liable if he use ordinary care 
and prudence in tho selection of competent workmen and materials. 
Cotton v. Edwards, 123 Mass. 484. Ownrnings v. Grand 
Trunk Railway Oo., 4 Cliff. (0. 0. U. S.) 

The negligence of the master in not selecting competent 
servants is the basis of his liability, and it must be distinctly set 
forth in the -dedaration. The master is under obligation to use 
due care and diligence iu the selcetion and employment of his 
agents and servants, and for want of such care is responsible to 
all other servants for any damages that may thence arise. 
Harper v. Ind. &: St. Louis R. R. Oo., 47 .Mo. 56. llfoss v. 
Pacif. R. R. Oo., 4°9 Mo. 127. The responsibility is not merely 
for the negligence of his sei'vants, but for his own. "While the 
duty of a master to his servant requires the exorcise of great care 
in the employment of fellow servants, and the institution of due 
inquiry to ascertain their character and qualifications, when suit
able and competent persons have been employed, th~ same degree 
of diligence is not required. Good character and proper qualifi
cations once possessed may be presumed to continue, and the 
master may rely on that presumption until notice of a change. 
Ohapnian v. Erie Company, 55 N. Y. 579. 

The declaration in the writ sets forth tlrn.t the plaintiff's intes
tate was in the employ of the defendant corporation; that while 
so in their employ, and in the exercise of dne care and diligence, 
he was severely injured, underwent great- suffering and ultimately 
lost his life by reason of the careless and reckless acts of certain 
servants of the defe1~dants employed in and abot~t their business, 
and iutrnsted by them "with the care and conduct of one of their 
locomotive engines then and there propelled by steam," to which 
a car was attached, etc., "and that said injury, suffering and loss 
of life were the direct result of the negligence, carelessness and 
recklessness of the defendants, and of their gross carelessness and 
negligence in appointing unsuitable employees to manage the run
ning of said locomotive engine and car," etc. 

The demurrer to the declaration is general. Errors, which 
might be deemed fatal on a special demurrer, will be disregarded 
when the demurrer is general. The allegation that the injury, 
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snffering and loss of life of the plaintiff's intestate was the direct 
result of the negligence, carelessness and recklessness of the 
defendants, and their carelessness and negligence in appointing 
unsuitable employees by whom the engine was negligently man
aged, would se(ltn to be a sufficient averment that the negligence 
of the defendants in not selecting competent servants was the 
cause of all the g1·ievances for which remnnern.tion is sought in 
this snit. As the demurrer admits all the facts set forth in the 
declaration, we think a good cause of action is disclosed in the 
first connt. It becomes unnecessary, therefore, to particularly 
discuss the second count in the plaintiff's writ. 

First count in the writ adjudged good. 

WALTON, BARROWS, VIRGIN and LIBBEY, JJ., concurred. 

CATHARINE HoAR, administratrix, vs. MAINE CENTRAL RAILROAD 
CQMPANY. 

Cumberland. Opinion June 7, 1879. 

Common Carrier. Passengers. Hand-car. Forernan of section. 

To entitle an administratrix to recover for an injury to her intestate, caused 
by being negligently run over by defendants' train, while he was riding 
between stations on a hand-car at the invitation of the foreman of a 
section, it must appear that the company was a common carrier of passen
gers by hand-cars. 

No person becomes a passenger except by the consent, express or implied, of· 
the carrier. 

A foreman of a section acts without the scope of his authority by accepting a 
person for transportation on his hand-car. 

ON REPORT. 

CAsE. The dec~laration is as follows : 

"In a plea of the case, for that on the eleventh day of Decem-
· ber, A. D. 1875, the defendants were the owners and operated a 
railroad known as the Maine Central Railroad, passing through 
the towns of Waterville and West vVaterville, in the county of 
Kennebec, and were common carriers of passengers and persons 

VOL. LXX. 5 
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between said Waterville and West Waterville, and were then and 
there bound and required by law to carry and transport all pas
sengers and other persons lawfully in and upon i~s said railroad 
carefully and safely, and with due regard for the preservation of 
their lives and limbs; and were required to employ careful, faith
ful and suitable persons for servants and employees, to run and 
manage their trains, locomotive engines and cars, and were bound 
to run and manage the same carefully and with due regard to the 
limbs of those legally in their cars. 

"Yet tho defendants, well knowing their duty and obligations, 
did, on said day last named, at said Waterville, through and by 
their foreman of a section, th~ir agent and servant, Silas H. Pot
ter, then and there employed in their business, and then and there 
entrusted by defendants with the care and control of one of its 
hand-cars, which was run on said day from said Waterville to 
West Waterville, upon and over said railroad, by said Potter and 
others, invite, request and authorize said deceased, John Hoar, 
then and there alive and in good health ( and until a short time 
previous thereto having been for rnany years employed by defend
ants as section man), to ride with him, the said Potter, upon said 
hand-car from said WatervHle to West Waterville, over and upon 
said railroad of defendants, which invitation and request said 
dticeased then and there accepted, and in pursuance thereof got 
upon said hand-car with said Potter and one Jere M nrphy, and 
then and there proceeded to ride from said Waterville to West 
Waterville over said railroad, all which was then and there well· 
known to said defendants and to their servants, officers and 
agents. 

"And the plainti.ff avers that the defendants did then and there 
negligently, carelessly, wantonly, and in total disregard of law 
and of the safety of said Hoar and of their passengers and others 
lawfully traveling in and upon its cars, over and upon its road, at 
said Waterville, and of their lives and limbs, by other of defend
ants' servants and agents then and there entrusted by defendants 
with the controf and management of a locomotive engine of the 
defendants, then and there propelled by steam, and attached to and 
drawing a paymaster's car,and those having control of said locomo-
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tive engine and paymaster's car, then and there being employed 
by defendants .in their business upon said railway, without any 
notice to said Hoar or to any person on said hand-car, and with
out the actual knowledge of. said Hoar, dispatch and send with 
great violence and velocity on said railway, and over the same 
track upon which said hand-car was then and there lawfully pass
ing, with the said Hoar and others then and there lawfully 
thereon, said locomotive engine being then and there attached to 
said paymaster's car, against and upon said hand-car upon which 
said Hoar was lawfully riding, and without warni~g or notice to 
_said Hoar, then and there instantly (to wit : at abont the hour of 
seven o'clock and twenty minutes A. M., on the 11th day of 
December, A. D. ~875,) fracturing the skull of said Hoar, and 
then and there inflicting upon him mortal and fatal wounds and 
injuries, whereof said Hoar thereafterwards, to wit : on the.same 
day at about the hour of one o'clock P. M., after suffering great 
pain and torture and agony during said period of time, died. 

"And the plaintiff avers that the said defendants did not 
employ careful, faithful and suitahle persons for servants and 
employees to run and manage their locomotive engine, car and 
train, bnt put the same in charge of negligent, careless and heed
less persons and employees, and said deceased was then and there 
in the exercise of due care and diligence, said injury, suffering 
and loss of life being the direct result of the negligence, careless
ness and recklessness of defendants, and without the fault of said 
Hoar or of any other persons on said hand-car. 

"Also for that the defendant corporation, before and at the 
time of committing the grievances hereinafter named, to wit: on 
the eleventh day of December, A. D. 1875, were· the owners and 
operated a railroad running from Bangor to Portland, Maine, 
through the towns of Waterville and West Waterville, in the 
county of Kennebec; · that the said John Hoar, then in full life, 
at the special instance, request and invitation of said defendants, 
got upon a hand-car of said defendants to ride from said Water
ville to West Waterville, over and upon the-defendants' said road, 
.and the defendants then and there so received the said Roar, to 
carry him from said Waterville to West Waterville, and then and 
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there it became the duty of the defendants to provide safe and 
suflieient transportation to said Hoar, between said W atervil1e 
and vVest '\Vaterville, and to employ safe, carefnl and suitable 
e~ployees to manage their locomotive engine, cat· and train with 
care, and with due regard for the life and limb of said Hoar and 
others lawfully on defendants' cars and railway, and to run their 
locomotive engines, cars and trains in a careful and safe manner. 
Yet the said defendant corporation, not regarding their duty in 
that behalf, did not provide safe and snfiicient transportation from 
said ·waterville to vVest W atorville for said Hoar, and did not 
ernploy snfo, careful and suitable employees to manage their loco
motive engines, cars and trains with care, and with dne regard for 
tho life and limb of said Hoar and others lawfully on defendants' 
cars and railway, and did not then and there run their locomotive 
engine, car and train in a careful manner, bnt on the contrary, 
the said defendant corporation employed snch careless and heed
less employees and servants to manage their said locomotive 
engine, car and train, and did manage and control them with such 
recklessness and negligence, that said locomotive engine, car and 
train were drnwn with great speed and violence upon and against 
the car npon which the said Hoar was lawfully riding, as afore
said, on said eleventh day of December, A. D. 1875, at a few 
min ntcs past seven o'clock in the forenoon, and without any 
notice to said Boar, then and there wounding, bruising and crush
ing the said Hoar, by reason of whieh injuries the said Hoar 
thereaftcrwards, at about one o'clock of the same day, died, dur
ing which time the said Hoar underwent great pain of body and 
mind; and the plaintiff avers that the injuries so received by said 
Hoar were in con seq nonce of the great negligence and careless
ness of the defendant corporation as aforesaid, and without the 
fault of the said Hoar. 

"Also for that the said defendants, on the eleventh day of 
December, A. D. 1875, were, the owners and operators of a rail-· 
road extending from Bangor to Portland, in the state of' Maine, 
and running through the towns of Waterville and West Water
ville; and were bound by law to have dne regard for the life and 
limb of such persons as were lawfnlly on their railroad and in 
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their cars, and were required to employ careful and suitable per
sons to rnn and manage their engines, cars and trairn~, and the 
said J olm Hoar, deceased, was then and there at said .. Waterville, 
lawfully and properly riding in a railway vehicle provided for that 
purpose by the defendants, their servauts and agente., over and 
upon said defendants' railroad between said Waterville and West 
Waterville, and at the request of the defendants, their servants 
and agents. 

"Yet the said defendants, well knowing their duty and' legal 
obligations toward said Hoar, and aU persons lawfully being or 
rMing upon its cars or other vehicles, did not provide carefnl and 
suitable persons to run and manage their cars, engines and trains, 
but did on said eleventh day of Decembei·, A. D. 1875, at said 
Waterville, wantonly, willfully, unlawfully and with gross negli
gence, kill and slay said John Hoar (then in full life but since 
deceased), by inflicting then and there upon the body of said 
Hoar a mortal and fatal wound with a locomotive engine of the 
defendants, then and there prope11ed by steam, upon said rail
road, which locomotive engine of the defendants the defendants 
propelled, hurled, projected and discharged over said railroad 
with great velocity and violence, directly against and upon the 
vehiele above named, upon which the said John Hoar was Jaw
fully riding, then and there fractured the skull of the said Hoar, 
and then and there inflicting frightful, excruciating and intolera
ble agony, anguish, distress, pain and misery upon him, so that, 
after enduring the same for the space of about five hours, he died 
on said eleventh day of December, A. D. 1875, at said Water
ville, and the plaintiff avers that said Hoar came to his death 
then and there as aforesaid, solely by the gross negligence and 
·culpable carelessness of the defendants, as aforesaid, and while in 
the exercise of due care and diligence, and without any negli
gence or want of care on his part." 

At the first term the defendants filed a separate demurrer to 
each count in the declaration, which was joined, both parties 
reserving the right of amendment. Thereupon the parties agreed 
to submit the case to the law court for their determination of the 
sufficiency of each count. 
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E. F. Webb, for the plaintiff, in addition to the cases cited in 
Blake v . .M. 0. R. R. Oo., cited Steamboat New Wm·ld v. 
King, 6 How. 469. Wilton v. Middlesex R. R. Oo., 107 Mass. 
108. Doss v. Wis. & Kans. & Tex.• R. R. Oo., 59 Mo. 27. 
Ramsden v. Boston & Albany R. R. Oo., 104 Mass. 117. 

J. 11. Drummond, for the defe11dants. 

APPLETON, C. J. The mafa;rial anrl substantive allegations in 
the several count$ in the plaintiff's writ are that the defendants 
are common carriers of passengers between Waterville and West 
Waterville; that as snch carriers they are bonnd to carry all pas
sengers and persons lawfully on their road carefully and safely over 
the same; that the plaintiff's intestate, being invited by one Pot
tei·, a foreman of a section in their employ and entrusted by them 
with the care and control of one of their hand-cars, to ride with 
him on said hand-rar from Waterville to West Waterville, 
accepted the invitation; that the plaintiff's intestate while riding 
wits run over. by one of the defendants' engines to which a pay
master's car was attached and injured so that he died, and that 
this was through the negligence of the defendants and their 
servants, the deceased being in the exercise of due care. 

To each count of the declaration the defendants filed a general 
dernnrrer. 

I. The liability of a railroad company differs as to their dnty to 
their servants and to passenger:S. They are liable to servants for 
injuries resulting from want of due care in the selection of fellow 
servants, but if duly selected, they do not guaranty a~ainst their 
negligence. Blake v. j}[~ 0. R. R. Oo., ante. Not so as to pas
sengers, to whom they are responsible for injmies arising from 
their negligence or ineapacity, irrespective of the question of 
more or le:::s care in their selection. It is obvious that there is no 
defect in the declaration so far as it relates to the negligence of 
the defendants, if they are to be deemed common carriers by 
hand-ears. · 

II. The plaintiff's intestate was to be carried gratuitously. 
But that does not place him in a different position, so far as relates 
to his right to protection from neglect, from a pay passenger-if 
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he js to be regarded as a passenger to be carded by the defend
ants. Phil. & Read. R. R. Oo. v. Derby, 14 How. (U. S.) 468. 
Wilton v. Middlesex R.R. Go., 107 Mass. 108. Whar. Neg., 
§ 355. 

III. The plaintiff places her right to recover upon a neglect by 
the defendants of their dnties to the intestate as common carriers. 
To impose upon the defendants the duties and responsibilities of' 
common carriers, they must be shown to he snch. The grave and 
important question, then, is whether the defendants, though com
mon carriers of passengers along their road and in their cars for 
that purpose, are common carriers of passengers by their hand
cars used by their section men. Were the defendants chartered 
as common carriers save by their cars for passengers? Have they 
by their acts or conduct held out to the public, or authorized their 
agents to hold out to the public,. that they were common carriers 
by their hand-cars? If they have not been chartered, and have 
not in any way held themselves out, as common carriers by hand
cars, then the duties and obligations resting upon them as carriers 
have not arisen. 

If the defendants were common carriers in relation to the 
plaintiff's fotestate, they wonld be bonnd to carry all who should 
apply. Were, then, the defendants bound to 

1
carry on their hand

cars any one asking to be so conveyed? Assuredly not. 
In Graham v. Toronto, Grey & Bruce Railway Oo., 23 Up. 

Can. (0. P.) 514, the defendants agreed, with a contractor for the 
construction of their railway, to fnrnish a construction train for 
ballasting and laying the track for a portion of their road then 
under construc6on; the defendants to pr'ovide the conductor, 
engineer and fireman; the contractor furnishing the brakemen. 
On October 81, 1872, after work was over for the day and the 
train was returning to Owen Sound, where the plaintiff, one of 
the c~ontractor's workmen, lived, the plaintiff, with the permission 
of the conductor but without the authority of the defendants, got 
on. Through the negligence of the person in charge of the train 
an accident happened, and the plaintiff was injured. "The fact," 
remarks Hagarty, 0. J., "that the defendants' engine driver or 
conductor allowed him to get on the platform, does not alter my 
view of the case. 
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"I cannot distinguish it from the case of a cart sent by its 
owner under his servant's care to haul bricks or lumber for a 
house he is bni1c1ing. A workman, either with the driver's assent 
or without any objections from him, gets upon the cart. It 
breaks down, or by careless driving runs against another vehicle, 
or a lamp post, and the workman is injured. I cannot understand 
by what process of reasoning the owner can in such case be held 
to incur any liability to the person injured. Nor, in my opinion,, 
would the fact that the owner was aware that the driver of his 
cart often let a friend or person doing work at his house drive in 
his cart, make any difference. It eould never be, I think, 
in the reasonable expectation of these defendants that they were 
incurring any liability as carriers of passengers, or that they 
should pro\Tide against contingencies that might affect them in 
that character." 

A similar question arose m Sheerman v. Toronto, Grey & 
Bruce Railway Go., 34 Up. Uan. (Q. B.) 451, where one of the 
workmen was being carried, without reward, on a gravel train, 
and was injured so that he died, it was held that the deceased was 
not lawfully on the cars with the consent of the defendants, and 
a nonsuit was directed. "The workmen," observes "\Vilson, J., 
"were not lawfully ,911 the cars. They were not passengers being 
carried by the defendants. They were acting on their own risk, 
not at the risk of the defendants, and however unfortunate the 
disaster may have been, it is only right the legal responsibility 
should fall on those who ought to bear it, and not upon those 
upon whom it does not rest." In this case "jt appeared that it 
was not necessary the defendants should carry the men to and 
from their work, and that they never agreed to do more than to 
provide cars for carrying ballasting and materials for track lay
ing." 

The defendants not being, common carriers, so far as relates to 
their liability to the plaintiff's intestate, the declaration not dis
closing facts which show snch liability, mnst be adjudged bad. 
Eaton v. Delaware, L. & W. R. R. Oo., 57 N. Y. 383. Union 
Pac1f. R. R. Co. v. Nichols, 8 Kan. 505. In Dunn v. Grand 
Trunk R. R. Co., 58 Maine, 187, the plaintiff was ·riding in a 
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saloon car atttached to a freight train, and paid the customary 
fare for conveyance in a passenger car. 

IV. A mastPr is bound by the acts of his servant in the course of 
his employment, but not by those obviously and utterly outside of 
the scope of s1wh employment. If not common carriers, a section 
foreman with his hand-car has no right to impose upon the 
defendants the onerous responsibilities arising from that relation. 
He has no right to accept passengers for transportation and bind 
the defendants for their safe carriage, and every man may safely 
be presumed to know thus much. 

If th_e risk is mnch greater by this mode of conveyance, the 
plaintiff's intestate by adopting it assumed the extra risks arising 
therefrom, and must be held to abide the unfortunate conse
quences. 

No one becomes a passenger except by the consent, express or 
implied, of the carrie~. There is no allegation of express consent 
by the defendants, nor of anything from which consent can be 
implied that the plaintiff's intestate should be carrfod at their 
risk by this nnusnal mode of conveyance. 

Declaration bad. 

WALTON, BARRows, VIRGIN and LIBBEY, JJ., concurred. 
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RALPH 0. JOHNSON 6li others, executors, vs. PmLo HERSEY 
& others, fl.nd GEORGE G. PrnRoE & others, trustees. 

Waldo. Opinion June 9, 1879. 

Partnership. Trustee process. Trust. 

Where one partner, without the knowledge or consent of his copartner, pays 
his own note to a private creditor out of the funds of the insolvent firm, 
such creditor knowing that the money belonged to the firm, the funds so 
received will be regarded as held by the private creditor in trust for the 
benefit of the firm, and may be attached in his hands upon a trustee pro
cess instituted against the firm by one of its creditors. 

ON REPORT. 

AssuMPSIT on a promissory note of the following tenor: 

"For value received we promise to pay R. 0. Johnson or order 
two thousand dollars one year from date, with interest semi-annu
ally at six per cent as it accrues. (Signed) Hersey & Woodward, 
prin. H. H. Johnson, surety. Belfast, Dec. 7, 1869." 

Writ dated March 15, 1878, anu was served same day on Bel
fast National Bank, trnstee. 

The fads sufficiently appear in the opillion. 
The question of the liability of the trustee was submitted to the 

law conrt upon so much of the disclosure, allegations and testi
mony as is legally admissible, and judgment to be rendered in 
accordance with the law. 

W. JI. Fogler, for the plaintiffs. 

J. Williamson, for the trustee, among other things, said : 
I. The bank cai:inot be charged under general provisions of R. 

S., c. 86, because ordinary trustee process will not lie unless the 
trustee owes the principal defendant money, or is otherwise liable 
to be sued by him. Skowhegan Bank v. Farrar, 46 Maine, 293. 

II. And no snit could be here brought by the principal defend
ant against the bank. Fm·ley v. Lovell, 103 Mass. 387. Homer 
v. Wood, 11 Onsh. 62. Tay v. Ladd, 15 Gray, 296. · Jones v. 

Yates, 9 B. & U. 582. Wallace Y. Kelsall, 9 M. & W. 274. 
Gordon v. Ellis, 7 M. & Sel. 607. 
~..J ,J,A,,.,,-' ;'. ;, ., i' 
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III. Nor could Hersey, one of the principal defendants, sue 
alone. Wells v. Mitchell, 1 Ire. Law. 484. 

IV. Nor can the bank be charged under the special provisions 
of R. S., c. 86, § 6.3 ; for there was no actual fraud on the cred
itors of the firm. No frand in law is to be inferred from the 
simple fact of taking payment from firm funds. Wallace v. Kel, 
sall, 7 M. & W. 272. No constructive fraud. The bank mnst 
have had knowledge of the design of the principal. Blodgett v. 
Chaplin, 48 Maine, 322. 

V. The bank had a right to receive payment made to it on 
account of Woodward's debt. Ridley v. Taylor, 13 East. 175. 

VI. Hersey had means of knowing that the transaction had 
taken place. All the circumstances show a precedent authority or 
subsequent ratification on the part of ·Hersey. Direct evidence is 
not required. Sweetsir v. French, 2 Cush. 309. Ex _parte Ber
bonus, 8 Ves. Jr. 540. Kendall v. Wood, (L. R.) 6 Ex. 243. 
Smith v. Hill, 45 Vt. 90. Swan v. Stedman, 4 Met. 848. 
Butler v. Stocking, 8. N. Y. 408. Carter v. Beaman, 6 Jones 
(Law), 44. 

VII. It falls within the powers of a partner to pay his private 
debt by setting it off against the debt due his firm. Ex parte 
Kirby, Buck's R. on Banks, § 5'11. Henderson v. Weld, 2 
Camp. N. P. R. 561. And he may make an executory contract 
to this effect. Perry v. Butt, 14 Ga. 699. Greeley v. Wyeth, 
10 N. H. 15. Hills v. Ooe, 4 McCord (Law), 136. Tay v. 
Ladd, 15 Gray, 296. 

He can equally well pay it in money of the firm. · A partner 
has the power of disposing of the assets of the firm beyond a 
mere agency. Pars. Part. (3 ed.) 170, 171. 

This is not the attempt to bind all the partners by an executory 
contract made by one partner, but an executed payment of money . 
.Dob v. I-Ialsey, 16 Johns. 34. It is not the case of a partner 
trying to fix a contract upon a partner, but of a partner trying to 
impea(~h a payment by a fellow partner. Homer v. Wood, 11 
Cush. 62. 

VIII. Rogers v. Batchelor, 12 Pet. 221, is criticised at great 
length in Locke v. Lewis, 124 Mass. 1. Caldwell v. Scott, 54 
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N. H. 414, is decided on the weight of New Hampshire authori
ties. 

Counsel also cited Ex pa'rte Yonge, 3 Ves. & B. 36. Colly. 
Part. (5 Arn ed.), § 182. Antlwny v. Wlieaton, 7 R. I. 490. 
Carter v. Beaman, 6 Jones (Law), 44. Duncan v. Loundes, 3 

Camp. 478. Ilalls v. Kfrkpatrick, 4 .McCord, 136. 

PETERS, J. The bank (alleged trustee) held a note against 
Woodward, one of the firm of Hersey & Woodward. The firm 
was insolvent. Withont the knowledge or consent of his partner, 
Woodward drew clrar'ts upon the copartnership funds, and passed 
them to the ballk in payment of his individual note. The bank 
knew that it was a misapplication of the funds of the firm, as 
the papers were, pe1· se, a perfect notice of the fact. A creditor 
of the firm has sned the partners upon a firm debt, and trusteed 
the bank for the snrns thus paid on Woodward's private note. 
Can the attad1mcnt be sustained? We think 1t can. 

One side of the question is, that the creditors can have no legal 
remedy because the partnership has none; that one partner has 
the power to transfer the partnership property without the con
sent of the copartners; that by his act the title passes out of the 
firm and vests in the transferee, when no fraud is intended, and 
can be reached by creditors or partners only in eq nity; that there 
can be no legal remedy. 

The other side of the question is, that the transfer of partner
ship property by one partner, without the consent of his copart
ners, to pay a private debt of his own, is a fraud upon his copart
ners, unless the firm has enough to pay all its debts and liabilities; 
that, if the title in ally way passes to the transferee, he holds it 
in trust for the benefit of the partners and not for himself; and 
that partnership creditors can avail themselveR of this right of the 
partnership, in an action at law, by an attachment of the prop
erty. We hold this position to be the just and correct one. 

Jndge Story declares that the private creditor can have no bet
ter title to the fonds than the partner himself had, and pronounces 
a creditor's acceptance of them as an illegal conversion of the 
funds of the firm. Rogers v. Batchelor, 12 Pet. 221. Hoxie v. 
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Garr, 1 Sumn. (0.0.) 181. Kelly v. Greenleaf, 3 Story, 93. 
He denominates the partners· as having a lien upon the property 
for firm debts, and creditors of the firm as having a quasi lien 
thereon. Story Part. § 360. Lord Eldon called the partner's 
right an equity amounting to something like lien. E;e parte 
Williams, 1~ Ves. 5. Chief Justice Gibson describes the right 
thus: "The principle which enables partners to pledge to each 
other the joint effects as a fnn<l for the payment of the joint debts 
has introduced a preference in favor of joint creditors." Doner 
v. Stauffer, 1 Penn. 198. Olrnncellor Kent says: " Creditors 
have no lien upon the· partnership effects for their debts. Their 
equity is the equity of the partners operating to the payment of 
the partnership debts." 3 Kent Com. 65. It is commonly said 
in the cases that the preference of the creditors is "worked out" 
through the equity of the partners. The lien is waived if all the 
partners assent to or join in the sale of partnership goods to pay 
the debt of one partner. Kent Com. supra. Oharn~ellor Kent has 
bP.en supposed to favor the theory of a creditor's lien more 
strongly than some other jurists have, and the New York court, 
in a comparatively late case OJ£enagh v. Whitwell, 52 N. Y. 165), 
say: "The better opinion is, at this time, in accord with the views 
of Chancellor Kent, that the partnership debts have in equity 
an inherent priority of claim to be discharged from the joint 
property." 
· The principle seems to amonnt to this, that the partners h0ld 
the lien for themselves and creditors. It is theirs for the benefit 
of their creditors. They can not benefit themselves thereby, 
excepting as they confer benefit upon their creditors. It is prin
cipally throngh proceedings for the benefit of creditors that the 
lien is ever maintained and upheld. The lien or eq nity of the 
partners, until waived by the partners, holds the property in a 
condition where it can be taken by creditors. As soon as an 
attachment of it is made, the lien of the partnert:1 by operation of 
law, so to speak, becomes transferred to the creditor, putting it 
beyond the further control of the firm. 

"What need of a resort to equity in such a matter as this? The 
legal remedy is more expeditions and efficacious, simple and satis-
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factory. You may go into equity, but why be compelled to, when 
a proper result can be "worked out" in a more direct and 
cheaper way. No other creditor complains, requiring a distribu
tion of the fund. The objection is, that it is assuming equity 
powers in a court of law. But a good deal of equitable remedy 
in partnership matters has already been imported into the law. 
In this respect the law in this state has been ad vaneing, as late 
cases will show. Hacker v. Johnson, 66 Maine, 21. Parker v. 
Wriglit, Id. 393. Joint creditors have the primary claim upon 

the joint fund, in the distribution of the assets of partners, 
when in bankrnptcy or insolvency. 3 Kent Uorn. 64. So in 
cases of general assignments for the benefit of creditors. Wilson 
v. Robertson, 21 N. Y. 587. Herrill v. Wilson, 29 Maine, 58. 
Howe v. Lawrence, 9 Cush. 553. 

It is rather strange that a question of such practical interest 
and importance as this is should not have been discussed in any 
reported case in this state. There is not much authority upon the 
question to be found elsewhere. The case of Caldwell v. Scott, 
54 N. H. 414, is, however, in point, and coincides with our view. 
Arnold v. B,·own, 24 Pick. 89, indirectly decides the question, 
we think, the same way. Lucke v. Lewis, by implication, admits 
the principle. (124: Mass. 1 ). Other cases are more or less to 
the same effect. Williams v. Brimhall, 13 Gray, 462. Tay v. 
Ladd, 15 Gray, 296. Commercial Bank v. Wilkins, 9 Maine, 
28. Yale v. Yale, 13 Uonn. 185. Wells v. March, 30 N. Y. 
344. French v. Lovejoy, 12 N. H. 458. Homer v. Wood, 11 
Cush. 62. In the case last cited it was held that partners could 
not jointly sue to reeover a debt which one of the partners had 
released in payment of his own individual indebtedness. The 
decision is upon the ground that one of the plaintiffs was equally 
with the defendant guilty of the fraud. 

In the case at bar no such difficulty about the joinder of par
ties is encountered. W c also avoid the question whether it makes 
a difference that the private creditor does not know that he is 
receiving partnership funds. Upon this point the authorities dis
agree. Locke v. Lewis, supr;a. .Rogers v. Batchelor, supra. 

// C' ~ 

Ferson v. Monroe, 21 N. H. 221. Geery v. Cockroft, 33 Sup. 
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Ct. (N. Y.) 146, and cases cited. Another question has been 
mooted, not arising here, and that is whether an action may be 
sustained in the name of one partner alone wher!3 the copartner 
and another person have jointly committed a fraud upon the part
nership. It has been decided that it cannot be.· Wells v . 
.Mitchell, 1 Ire. (L. R.) 484. Hitler v. Price, 20 Wis. 117. 
And, under some circumstances, that it can. Calkins v. Smith, 
48 N. Y. 614. 

No other points raised can change the result. 

Trustees charged for $500. 

APPLETON. C. J., WALTON, BARROWS, DANFORTH and LIBBEY, 
J J ., concurred 

GEORGE W. LARRABEE, in equity, vs. SEWARD P. GR.ANT. 

Cumberland. Opinion June 19, 1879. 

Chancery. Practice. Verdict. 

In a court of chancery, a verdict can only be set aside by the chancellor. 
The common law judge has no such power. Under our system, the law 
court, and not a single judge, has the power of a chancellor. Decisions in 
equity, except in minor matters arising under the rules, are to be made by 
the law court. 

A judge, sitting at law to try issues in a case in equity, may send up his min
utes of the evidence anfl. certify his opinion of the correctness and justice 
of the verdict, but his opinion will not be conclusive. 

A new trial may be granted in a court in equity when it would not be in a 
court of law; and vice versa. 

In equity, a finding is not set aside for misrl).lings of the judge, nor for the 
improper recepti()n or rejection of evidence, if upon the whole facts and 
circumstances the verdict is satisfactory; nor will the court abide by a ver
dict, though legally sustainable, unless it be satisfactory. 

The general rule in chancery is, that, inasmuch as the responsibility of the 
deciston upon the whole case rests upon the court, the findings by a jury 
must be such as shall satisfy the conscience of the court to found a decree 
upon, or they will set it aside. 

There must be~ however, some weighty or material reason why the verdict 
does not satisfy the court. The objection should not be arbitrary or 
capricious. 

ON REPORT. 

, BILL IN. ]fQUITY, which in substance alleges that in March, 1866, 
7 'I ,, j'i 
~fl If t'f' 
y '· -· ; : : 
~ f - 3:,, 



80 LARRABEE V. GRANT. 

in pnrsmrnce of a previous agreement between the parties, the 
defendant, at the request of the complainant, purchased of one 
Wilson a lot of land and buildings thereon for $H50, paying $400 
down (which was furnished by the complainant) and gave his note 
for $550, secured by a mortgage on the premises; that the same 
was <lone for the benefit of the complainan.t and as a loan to him; 
that the defendant then agreed to convey the prernises to the 
complainant whenever he should pay the same and interest; that 
it was agreed that the defendant shoulu. hold the premises as 
security for said loan; that the complainant entered into pusses
sion thereof, paid the taxes thereon, and has held the same without 
molestation, and has paid all of said loan except $200; that in 
November, 1876, the defendant ordered the complainant to leave 
the premises; and that the complainant has tendered the amount 
due. 

Defendant filed his answer, denying the trust, among other 
things, which need not be reported. The complainant filed his 
replication, and requested certain issues of fact to be framed and 
tried by the jury. 

At the April term, 1877, the following issues were framed and 
tried, the jnry finding for the complainant in each: 

I. Was it or was it not agreed by and between the complainant 
and defendant, that upon the application by t~ie complainant to the 
defendant, he ( the defendant) should purchase the premises 
described in the complainant's bm of the owner thereof ( one 
Christopher Wilson), for the benefit of the complainant, as his 
agent, and in trust for him, as alleged in his bill of complaint? , 

II. Did or did not the complainant advance the sum of three 
hundred dollars cash, and one hundred, also, by a horse, to the 
defendant, as and for part payment for said premises, and as the first 
and advance payment therefor, as alleged in said bill of com
plaint? 

lII. Did or did not the defendant pay the balance of the con
sideration for said premises, to wit: the snm of five hnndred and 
fifty dollars, by giving his promissory note or notes therefor, and 
as a loan to the complainant, and take a deed of said premises to 
himself, to hold as security for such loan, as alleged in said bill of 
complaint? 
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IV. Did or did not the said Grant agree with the complainant to 
convey to him said· premises, upon the payment of said balance 
( of $550) by the complainant to said defendant, with interest 
thereon, as alleged in said bill of complaint? 

V. Did or did not said Larrabee pay to the said Grant, from 
March 13, 1866, to March 13, 1867, the snm of one hundred and 
fifty dollars, and interest thereon, in pllyment of one of the notes 
given by sai<l Grant to Christopher Wilson, as in part payment ,, 
of the balarwe of the cousiclcration to be paid said \Vilson for 
said premises, as alleged in the plaintiff's bill of complaint? 

VI. Did or did not the plaintiff pay to said Grant, from March 
13, 1867, to June 1, 1872, the fnrther sum of three hn11dred and 
forty-six dollars and eighteen cents, or any other snm, and, if any 
other, what sum as in part payment of said loan and interest 
thereon, as the plaintiff hath alleged in said bill of complaint? 

VII. Did or did not the defendant purchase the so ealled Sa~vyer 
lots for the benefit of the plaintiff, to be aeconnted for in the 
adjustment of the transaction involved in plaintiff's bill of corn
plallt? 

Thereni1on the defendant moved to set aside the findings as 
being against law and the weight of evidence. The motion was 
heard and overruled by the presiding jnstice. 

A motion was also filed to set aside the findings npon newly 
discovered evidence reported. 

N. & 11. B. Cleaves, for the complainant. 

Clarence ]£ale, for the defendant. 

PETims, J. Certain issnes of fact, arising nnder the pleadings 
in this bill in equity, were framed for and presented to a jury, the 
decision of all of which was in favor of the eomptdnant. The 

evidellce is sent to us, on a report of the presiding jnsticc, upon a 
motion of the respondent for a new trial. N owly discovered 
evidence is also presented npon an additioual motion to set aside 
the verdict. A motion to the same effect was first made to the 

justice presiding and overrnlcd. 
The complainant makes the point that the adion of the single 

judge was final on the resJ_Jondent. Averill v. Rooney, 59 Maine, 

VOL. LXX. 6 
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580, decides that .such would be the case in an action at law. We 
think it otherwise in the case of a bill in equity. The justice 
who presided at the trial of the issues submitted was sitting in a 
conrt of law, and the trial was there had upon legal principles 
and rules of evidence. The common law judge has no power to 
set the verdict aside. In a court of chancery that must be done 
by the chancellor. Under our system, the whole court, and not a 
single judge, has the power of a chancellor. Decisions in equity, 
except in minor matters, arising under the rules, are· to be made 
by the whole court. A new trial may be granted in a court in 
equity when it would not be in a court at law, and vice versa. 
The one court proceeds on somewhat different grounds from the 
other, or may do so. For instance: In equity, a finding is not 
set aside for misrnlings by the judge, nor for the improper recep
tion or rejection of testimony, if the chancellor (here the foll 
court) decides upon the whole facts and circumstances that the 
verdict is satisfactory, nor will the chancellor abide by the verdict, 
though legally sustainable, unless it is satisfactory. A judge sit
ting at law may send his minutes of the evidence to us, and 
certify his opinion of the correctness and justice of the verdict, 
and, under our system of the judges sitting upon both the law 
and equity side of the court, it would probably be a rare occur
rence that his ad vice would not be followed, but in chancery prac
tice it would not be conclusive. We do not understand that the 
learned judge who tried these issues intended by his action to 
express lds satisfaction or dissatisfaction of the verdict rendered, 
but that his denial of the motion submitted to him merely 
expressed an unwillingness upon his part to indicate an opinion 
one way or the other, in view of the necessity that required the 
case to go before the jndges in full court. 

The motion seeks to set aside the findings of the jury, because 
against evidence and the weight of evidence. That the verdict is 
contrary to the weight of evidence, may be sufficient to set it 
aside. The point in the case at bar is in respect to how nicely 
the evidence should be balanced and weighed in order to deter
mine whether the verdict be contrary to the weight of eYidence or 
not. Undoubtedly a court in equity 

1

can exercise more discretion-
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ary power in such a case than a court at law can. At law, a 
court does not set aside a verrlict as bei1ig merely against the 
weight of evidence, unless it is so clearly so that the jury must 
be presumed to have been actuated by some improper influence, 
or by bias and prejudice, or to have committed some evident 
mistake. It is not enough to disturb the verdict that the court 
would have arrived at a different conclnsion. But the gene1·al 
rule in equity is everywhere declared to be, that the findings by a 
jury must be such as shall satisfy the conscience of the court to 
found a decree upon, or they shall be set aside. No doubt there . . 
should be some material or weighty reason why the ver~ict does 
not satisfy the court. The objection to it should not be arbitrary 
merely and capricious. The conscience of the court should be 
satisfied unless such reason exists. The judgment in Ola'rk v. 
First Cong. Society, in I{:'eene, 45 N. H. 331, is a discussion of 
the merits of this question, as well as a learned review of the 
cases touching it, and the New Hampshire court concludes that, 
under their system, the rnles as to new trials should be essentially 
the same in equity as at law. This view finds some support in a 
few other cases in this country. But the cases abound in the 
books which decide that a more liberal discretion is exercised in 
granting new trials by courts in chancery than by courts at law. 
The reason of the distinction, as commonly given, is well stated 
in Patterso~ v. Ackerson, 1 Edw. Ch. R. 102, where it is said: 
"This arises from the consideration that, after a11, the responsi
bility of the decision rests upon the judge in equity; the issue 
being ancillary to his decision for the purpose of informing his con
science as to doubtful facts; and therefore his conscience must be 
satisfied before he can proceed to base a decree upon the finding 
of a jury." It is palpable, we think, that the reservation to the 
court of a larger discretion in cases in equity than in cnses at law 
is necessary, in view of the natnre of the questions that fall 
within the equitable jurisdiction .. The rules and principles indi-. 
cated herein are more fully, but substantially in the same way, 
stated in Daniell's Ch. Pr. & Pl., under the head of Feigned Issues; 
and in Barbour's Ch. Pr., Book 2, c. 3, as well as by text writers 
generally, and concurred in by many cases, a few of which are 

.. 
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referred to. Warden of St. Pauls v. Morris, 9 Ves. 155. 
Goodyear v. Rubber Co., 2 Cliff. 365. Basey v. Gallaglier, 20 
Wall. 680. Garsed v. Beale, 92 U. S. 684. Jolinson v. Ilar
mon, 94 U. S. 378. Aptlwrp v. Comstock, 2 Paige, 482. 

The respondent contends that the verdict should be entirely 
disregarded by the colll't and the case be decided without the aid 
of a jmy upon the bill, answer and proof. It appears from what 
has already been Eaid, and it is established by the authorities above 
and uelow cited, that the court has the power to do so. Tho ver
diet ad vises but does not control the opinion of the court of chan
cery. It is a matter of evidence, designed to aid the.chancellor, 
but he is not concluded by it. It is, however, the general (not 
universal) rule to either accept the verdiut as binding or set it 
aside. It would be an extreme case to anthorize a contrary pro- · 
coe<ling. This court has the power, in an action of law, to set 
aside as many verdicts as may be rendered, when nnsnpported by 
the evidence, and certainly the power liPs in the court, sitting in 
equity, to take to itself as a last resort the control and final decision 
of a case in eqnity where the furtherance of justice and the rights 
of parties plainly demand it, notwithstanding the resnlt reached 
may amonnt to an overruling of the findings in the same case by 
a jury. More especially is this so, since, under onr statutory pro
vision allowing a jlll'y trial in cases generally, many questions rnay 
be submitted to a jnry which could be as well or better appreciated 
and determined by the conrt. For constitutional reasons, the 
Massadmsetts court is debarred from the exercise of such a pow;r, 
(F1·anklfr1, v. Green, 2 Allen, 519,) and a few other states for one 
or allother reason concnr in the same view. Bnt the great cur
rent of authority is the other way. Professor Greenleaf declares. 
the rnle thns: "According to the doc~trine of equity, the facts are 
fon11d by the clrnncellor, and, of course, all the snbordinate means 
of aseertaining them, and verdicts among the rest, are used only 
for his information, and are not imperatively to govern and con
trnl his judgment." 3 Greenl. Ev.,§§ 261, 337. We do not, how
ever, folly concur with the learned author that this right of the 
cha11(~ellor may be regarded as taken away in a state where the 
statute law allows a jury trial in cases of equity as a matter of 
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right. Id., § 262. While for such reason the power might be 
more sparingly and cautiously used, we are impressed with the 
belief that extreme cases would be more likely to arise, under the 
operation of the law, requiring such a discretionary power on the 
part of the court to be exercised. Story Eq. J ur., § 1479. Silsby 
v. Foote, 20 How. 385. Sec authorities cited 8upra. 

The same rule that applies to findings of fact by a jury was 
observed when the chancellor in the English practice called upon 
the law judges for their opinion upon a question of law. The 
chancellor might regard or disregard the opinion according as he 
was convinced by it or not. In the case of Howard v. Duke of 
.Nmfolk, 3 Chan. Oas. 28, Lord Nottingham said: "As to the 
learned judges that assisted me at the hearing, the decree is mine, 
and the oath that the decree is made upon is mine; theirs is but 
learned advi<~e and opinion. . . It is my decree; I must be 
saved by my own faith, and must not decree against my own con
science and reason." Much interesting matter touching this rela
tion of chancellor with the common law judges and courts is found 
in Ram's Leg. J udg. (Townshend ed.) 371. 

Upon the whole case, including the newly discovered evidence, 
after careful examination and consideration, we do not feel clear 
that the verdict should stand, and would be better satisfied to have 
the issues again submitted to a jury. We see no occasion to state 
the grounds of objection to the verdict in detail. We think the 
points of dispute may be seen and appreciated better at a second 
trial than they were before. The evidence will be more full and 
complete. 

New trial gmnted. 

APPLETON, C. J., BARROWS, VIRGIN and LIBBEY, JJ., concurred. 
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JAMES WRIGIIT vs. OREN ANDREWS & another. 

Somerset. Opinion June 25, 1879. 

Indorsers. Notice. Liability. 

Sureties on a promissory note made in Massachusetts, and while the statute 
there was in force, approved June 30, 1874, are entitled to notice of non-pay
ment thereof, when, and only when, indorsers would be. 

Having been fully secured by a pledge of money for their liability on the 
note, and money having be~n appropriated to the payment thereof, and the 
sureties authorized to use it for that purpose, they were not entitled to 
notice of non-payment. 

AssUMPSIT by the plaintiff as indorsee against the defendants, 
as makers of a promissory note, of which the following is a copy: 

1 
"$800.00. Lawrence, Mass., Aug. 28, 1877. Thirty days 

after date I promise to pay to the order of Ellen E. McIntire eight 
hundred dollars, payable at ---, value received. Rufus 
Andrews." 

lndorsed in blank "0. Andrews & Co.," on one end of the 
note. On the other end "Ellen E. McIntire." $200.00 was 
indorsed on the note under date of. Angnst 28, 1877. 

The writ is dated October 8, 1877, and contains a money connt. 
The action was originally brought against Rufus Andrews, 

Oren Andrews and Sumner Andrews, all of whom live in Law
rence, Mass., and property of the two latter was attached in this 
state. Snhseqnently the plaintiff discontinued as to Rufus 
Andrews. The plaintiff, in 1877 and 1878, resided in Skowhegan, 
in this county. 

After the testimony was ont the case was withdrawn from the 
jury by consent and submitted to the presiding judge, with right 
to except. The following facts were either admitted or found by 
him to exist: At the time of the making of the above mentioned 
note the original parties to it all lived in Lawrence, Mass., and 
have ever since continued to reside there. The note was made 
there. The present defendants were, and now are, a partnership 
doing business as grocers there. Said note, before being passed 
to the payee, was signed by Rnfus Andrews and ind-orsed " U. 
Andrews & Co." by Sumner Andrews, and was then delivered to 
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the payee. No question was made as to the liability of the part
nership, if either partner was liable on the note. The considera
tion thereof was the sale a.nd transfer by the payee to Rufus 
Andrews of the furniture, etc., of a boarding-house previously 
owned by her. The defendants were to become the sureties for 
their brother, Rufus Andrews, for the purchase money for which 
the note was given, and the name of the firm was indorsed 
accor<lingly. It was admitted that there was a valid considera
tion for the note. 

It was proved that a few days before the note fell due it was 
brought by the payee to Skowhegan and indorsed and delivered by 
her ·to her father, the plaintiff, he paying her nothing for it. The 
two hundred dollars indorsed under date of August 28, 1877, was 
so indorsed at that time in pursuance of an agreement between the 
payee and these defendants, and covered the amonnt of a bill 
which they had against the payee for groceries, and they gave her 
a receipt therefor in full, for groceries. furnished to date, and one 
·of the d~fendants testified that they had no claim against l~er 
except for groceries. The defense relied on was that no demand 
for payment was made upon Rnfns Andrews on the last day of 
grace, nor any seasonable notice given to the defendants. Defend
ants clained that snch demand and notice was required by a stat• 
ute of M:assachnsetts (c. 104 of the laws of 1874), which they put 
in evidence, as follows: "Be it enacted, etc., as follows : All per
sons becoming parties to promissory notes payable on time by a 
signature in blank on the back thereof, sha11 be entitled to notice 
of the non-payment thereof the same as indorsers. Approved 
June 30, 1874." In the absence of any further evidence the pre
siding judge found that said statute was an existing law in Massa
chusetts at the time of these transactions. 

He also found that no proper demand was made upon Rufus 
• Andrews on the last day of grace, nor was any seasonable notice 

of non-payment, sufficient to charge an indorser entitled to notice, 
given. But he found, upon testimony offered in the case, that at 
the time the defendants indorsed the note, as sureties for their 
brother, in the manner before stated, they were fully secured for 
all liability that they then assumed as such sureties. 
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The following facts appeared : When the signature of the firm 
was placed on the back of the note by Sumner Andrevvs, he 
re_cei vcd from Rufus Andrews, as seenrity for the finq's indorse
ment, a bank book showing a deposit in a savings bank, in the 
name of Rufus Andrews' wife, of a snm exceeding $600. No 
proof was offcrod of any written transfer of the book or its con
tents, bnt Snmner Andrews received it without objection as 
security. On October 1, 1877, Rufus Andrews sent his wife to 
get the money, to pay the note, which was on that day presented 
to him by John H. McIntire, husband of the payee, who received 
it from the plnintiff for collection. J olm H. McIntire had 
requested payment of the note from Rufus Andrews, on Satur
day, September 29, 1877, but withont presenting the note, and 
did not then have it, but received it Monday, October 1. On 
Satnrday Rufns Andrews had replied to Mclntire's request for 
payment, that the note should be paid on Monday. When 
McIntire first called with the note, on Monday, Rnfus said his 
wife had not had time to go and get the money. But later in the 
day she went, and Oren Andrews, one of the defendants, went 
with her, and got money of hers ont of the bank, to be appro
priated in payment of the note, and carried it to Rufus Andrews, 
who was confi11ed to his house by sickness, and at the same time 
caused Rufus to be summoned as trustee of Ellen E. McIntire, in 
a suit brought by Oren Andrews & Co., upon a claim that she 
was liable to them for groceries furnished her brother, Marshall 
Wright, and originally charged to him, to the amount of $250. 
They claimed that she was a copartner of her brother, and their 
snit was subsequently entered in court and finally nonsuited. 

The defendants proposed to McIntire that if he would allow 
$150 on the note, on account of this claim, the balance of the 
note should be paid, but he refused to do this. 

After the trustee process had been served, and Rufus And.rews 
had notified McIntire that he could not pay the note for that 
reason, the money before mentioned was placed in the defendants' 
safe, and under their control, and they used it in the business of 
the firm or have it now. 

The judge further found that if this money was the money of 
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th~ wife, and not that of Rufus Andrews deposited in her name, 
she assented to its being appropriated to the payment of the note, 
or such disposition as the husband might make of it to secure 
such payment, or to secure his brothers for their Hability on the 
note. 

While the case was in progress before the jnry, Ellen E. McIn
tire, a witness for the plaintiff, was asked the following question 
by the plaintiff: "Did yon know of his (Rnfns Andrews) having 
any visible means except the boar<ling-honse that he bonght of 
yon, and the bank book ? " This was ~hjected to by the defend
ants' counsel, bnt the objection was overruled and the witness 
answered as follows : 

"The understanding was, it was all he had. He said he had so 
much in the Essex bank." 

Plaintiff then asked the following question : "How much did 
he say he had on his bank book?" This was excluded and not 
answered. 

The presiding judge, in considering the case, held that the first 
question (which was answered) was immaterial and based no con
clusion upon the answer. 

The defendants appeared personally at the trial and testified in 
the case, denying that any bank book or other security was given 
them as security for signing the note, as stated by plaintiff's wit
nesses. And Rufus Andrews, called as a witness by them, testi
fied that he did not say anything about a bank book to his brother 
at the time he signed the note-that he had no recollection of it
that he hadn't any bank book at that time, and never had any. 
But the presiding judge found the facts as herein before stated. 

Upon all the facts proved, as above stated, the presiding judge 
was of the opinion that t~e plaintiff was entitled to recover, and 
that the want of a demand and notice sufficient to charge an 
indorser, would not prevent his recovery, and he so ruled, and 
ordered judgment for the plaintiff for six hundred dollars and 
interest from the time the note fell due. The defendants alleged 
exceptions. 

James Wright, pro se. 

D. D. Stewart, for the defendant, cited Laws of Mass., 1874, c. 
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404. Akers v . .Demond, 103 Mass. 323. Stickney v. Jordan, 
58 Maine, 107. Oline v. Baker, 99 Mass. 255. Portland & Ken. 
R. R. Co. v. Bartlett, 12 Gray, 244. Allen v. Brown, 124 
Mass. 78, note. Gibson v. Mac/tine Co., 124 Mass. 546. 

The law in Massachusetts is settled that taking security by an 
indorser is no waiver of demand and notice. Oreamer v. Perry, 
17 Pick. 332. Haskell v. Boardman, 8 Allen, 38. 1 Par. N. & 
B. 571-5. 

The claim about the pledge of money, its appropriation, and 
authority to sureties to use it, was after defendants were legally 
discharged from their liability, and was a matter with which plain
tiff had nothing to do ; the whole matter is res inter alios. Ray 
v. Smith, 17 Wall. 411. 2 Dan. Neg. Ins. § 1129. Haskell v. 
Boardman, supra. Andrews v. Boyd, 3 M_et. 339. 1 Par. N. 
& B. 572, and cases cited. .Moses v. Ela, 43 N. II. 557, 560. 
Story Prom. Not., § 278. 

DANFORTH J. The note in snit in this case, is evidence of a con
tract made in Massachusetts by parties residing there, and so fal' 
as appears to he performed there. Hence it must be construed in 
accordance with the la\vs of that commonwealth. The defendants 
signed the note upon the back in blank. 

The case finds that at the time the note was executed and 
delivered there was in force in Massachusetts a statute of the fol
lowing tenor: " All persons becoming parties to promissory notes . 
payable on_ time by a signature in blank on the back thereof, shall 
be entitled to notice of the non-payment thereof the same as 
indorsers." It will be noticed that this statute does not require 
a demand of the maker, but simply a notice of non-payment; which . . 
as the case finds was not seasonably given. 

It is suggested in the arg\1tnent that under the statute a notice 
to a party whose signature is upon.the back of the note in blank 
is in all cases required and that therefore its omission in this case 
is fatal to the maintenance of tho action. It is trne that no excep
tions in express terms are made in the statute. But tho notice 
reqnired is such and only such as indorsers would be entitled to. 
If then the facts are such as would excuse notice to an indorser, 
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the same facts must necessarily excuse notice to a promisor sign
ing as these defendants did. The necessity of notice to an indorser 
depends upon the contract, which may be express or implied, so 
notice to a surety "the same as an indorser " must in a like man
ner depend upon such contract as may be made by the parties or 
inferred from the facts. It cannot be required in the latter case, 
if under the same circumstances it would not be in the former. 

The main question then involved in this case is whether upon 
the facts found by the justice presiding the defendants were entitled 
to notice of the non-payment of the note. 

Whatever conflict there may be in the decisions of different 
courts in regard to the necessity of notice to an indorscr who has 
security for his liability as such, there appears to be none, when 
the property pledged for such indemnity is appropriated to, and 
the indorser is authorized by the contract to use it for the pay
ment of the note. In such case it is very clear that notice may 
be dispensed with. By such appropriation there is a trust reposed 
in the indorser, and by his acceptance of it an implied vromise 
on his part that such trust shall be faithfully performed_. In a 
certain sense the indorser becomes original promisor and assumes 
the place of the maker of the note. He therefore suffers no injury · 
from the fact that he is not notified of the omission of an act which 
fidelity to the principal, as well as to the payee, required him to 
perform. Story Prom. Notes, § 281. Red. & Big. Lead. Oas. 
467. .liaskeU v. Boardman, 8 Allen, 38, 41. Ray v. Smith, 17 
Wall. 411,416. 

In this case the presiding justice found that at the time the 
defendants indorsed · the note as sureties "they were fully secured 
for all liability assumed by them as such." This security appears 
to have been a bank book showing a deposit in a savings bank, in 
the name of the maker's wife. Subsequently as the case finds, 
one of the defendants went with the wife and got the money out 
of the bank, "to be appropriated in payment of the note." This 
appears to have been done with the consent of both husband and 
wife. Hence whatever may have been the effect of the original 
security the subsequent appropriation brings the plaintiff's case 
within the principles of undisputed law. That this took place after 
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the maturity of the note is not material, for it was not only a 
waiver of any release whieh might have accrued to the surety, but 
was a confirmation of the original pledge, and the appropriation 
after the maturity can be no less effectual but rather more so 
than if made before. The imp lied promise would rather be 
strengthened, for the inference is that uoth maker and surety at 
that time looked to that fond as the sole means of paying the note. 
Nor does the fact that the surety paid the money to the maker of 
the note for a purpose of his own, change the result; for when 
that purpose failed of its accomplishment, the money was returned 
and now remains with the defo11dants, as we may well infer, to 
carry out the original design. Whether the money belongs to the 
husband or wife there seems to be no reason why the defendants 
should withhold it from the payment of the 110te to which it was 
appropriated with the consent of both, and which consent so far 
as appears has never been withdrawn. 

Exceptfons overruled. 

APPLETON, C. J., WALTON, BARROWS and LrnBEY, JJ., con
curred. 

GEORGE F. STEVENS, in equity, vs. ELLA C. STEVENS. 

Somerset. Opinion June 25, 1879. 

Trust. Presumption. Burden of proof. Husband and wife. 

In equity, generally, when land is conveyed to one person on the payment 
of the consideration by another, a resulting trust will be presumed in favor 
of him who pays the consideration . 

.A.liter, when the purchase is made by a husband and the conveyance is to 
the wife. In such case the presumption is that it was intended for the 
benefit of the wife. 

When a husband pays the consideration of a conveyance of land to his 
wife from a third person, the burden of proof is upon the husband to over
come the presumption and establish the trust. 

BILL IN EQUITY, heard on bill, answer and proof. 
The bill alleges in substance that on April 7, 1868, he conveyed 

by quitclaim deed certain land to his mother (Hannah Stevens); 
that being about to travel, he took a note for $500 and a mort-

r, --'- o --, &-
g ~ - JO l 
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gage of the premises from his mother running to his wife (res
pondent) to hold in trust for him until his retnm; that his wife 
was then in Massachusetts, paid no part of the consideration and 
knew nothing of the transaction until he sent the note and mort
gage to her there; that his wife has abandoned him, and refuses 
to assign the note and mortgage to him, although requested so to 
do, but on the contrary has brought an action at law to foreclose 
the mortgage. 

The bill prays for an injunction and for an assignment of note 
and mortgage. 

The answer alleges that the mortgage was a gift to her from her 
husband which she accepted as her own property; that he sep
arated from her, and has never since furnished her with the neces
saries of life ; that while he was absent, she was sick and unable to 
support herself, and for the pU1·pose of obtaining means of sup
port, she assigned the note and mortgage to Richard Ball and now 
owes him $200 for money thus loaned ; but received a re-assign
ment before 'Suit brought. 

E. W & F. E. McFadden, for the complainant. 

S. S. Brown. for the defendant . 

. DANFORTH, J. It is undoubtedly a well established principle in 
equity that in ordinary cases when land is conveyed to one person 
on the pay111ent of the consideration by another, a resulting trust 
will be presumed in favor of him whc, pays the c:msideration. 

When, however, the purchase is made by a husband and the 
conveyance is to the wife, this principle does not apply, but the 
presumption is, that it was intended for the benefit of the wife. 
2 Story's Eq. J ur., § 1204. Whitten v. Wliitten, 3 Cush. 197. 
Sp,i'ing v. ]light, 22 Maine, 408. 

Hence, in this case the burden of proof rests upon the plaintiff 
not only to overcome this presumption, but to establish the trust 
relied upon in his bill. An examination of the testimony, assum
ing its admissibility, shows a preponderance in favor of the pre
sumption. 

Bill dismissed with costs. 

APPLETON, C. J., WALTON, .BAH.Rows and LIBBEY, JJ., con

curred. 
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CHARLES GIFFORD vs. CHARLES H. CLARK & others. 

Kennebec. Opinion June 25, 1879. 

Rules of court. Motions. .Affidavit. Verdict. Misconduct of jurors. 

A motion to set aside. a verdict for alleged misconduct of jurors, when the 
facts are in dispute, should be verified when presented, by affidavit, in order 
to entitle it to be considered or reported under the rules of the supreme 
judicial court, and the superior court of Kennebec county. 

To support a motion of this description, it is not a universal rule that the 
production of a report of the evidence given at the trial is essential, or that 
the affidavit of the party or his attorney would not be regarded as sufficient 
proof that the facts were material to the issue tried. 

ON MOTION to set aside verdict. 

This action which was for breach of warranty in the sale of a 
horse, was tried by a jury at the February term, 1879, of the 
superior court for Kennebec county, and a verdict found for the 
defendants. Thence the action was continned to the next April 
term on plaintiff's motion for a new trial, because of the alleged 
misconduct of jurors. The motion sets out the following causes 
alleged by the plaintiff: 

"Because, he says, that he has been informed since the trial 
in this case, during the trial and while the case was pending, sun
dry mern bers of the panel, before whom the case WHS being tried, 
to wit: Hosea Blaisdell, Levi Perkins, Joseph Douglass and Frank 
B. Lowell, went to the stable of Hiram Reed, in Augusta, and 
there examined the mare, whose soundness was in controversy in 
the case, and then and there examined the size and condition of 
her off hind leg and thigh and the bunch thereon, in the absence 
of the plaintiff or his attorney, and without his knowledge or 
assent, and without the order of the court in that behalf; and the 
size and condition of said leg and thigh of said mare, and the 
bunch thereon, were material facts in controversy between the 
parties, there being conflicting testimony in regard to the same as 
will appear by a full report of the same. And the plaintiff fur
ther says that he expects to prove the facts herein stated by Alfred 
M. Reed, of Augusta. Charles Gifford. By L. Clay and H. 
Farrington, his Atty's." 
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The motion was not verified by the affidavit of the plaintiff or 
his attorneys, nor was there any report of the evidence; hut the 
testimony of Hosea Blaisdell, Levi Parker, John Morrill, Joseph 
Douglass and F. B. Lowell (who were five of the jurors who tried 
the case), and Alfred M. Reed, who kept a stable where the horse 
remained during the trial, accompanied the motion. 

The facts sufficiently appear in the opinion. 

L. Olay & H. Farrington, for the plaintiff, cited Dennett v. 
Dow, 17 Maine, 20, and note. Winslow v. Morrill, 68 Maine, 
362. Bowler v. Washington, 62 Maine, 302. 

J. Baker, for the defendants. 

BARROWS, J. Much waste of time may be prevented by ad her-· 
ing to the useful rules of procedure, both in the supreme judicial 
court and the superior court for the county of Kennebec, which 
require that all motions based upon facts not appearing of record, 
or in the papers on file in the case, and not agreed on and stated 
in writing duly signed, shall be verified by affidavit. 

A defeated party hardly ever attributes the loss of his case to 
what is usnaHy the real cause, its own demerits; but this is no 
reason why he shonld be permitted to waste time and make 
expense in the investigation of the numerous idle rumors which 
almost always accompany a law snit, mere creatures of the imag-

, ination, the fruit of the unwholesome suspicions of the parties or 
their sympathizing friends, or of the idle babble of partially 
informed bystanders. The information must come in.s_uch shape 
that the moving party can properly verify it in the manner 
required by the rnle before it can be deemed worthy of attention. 
If there were no other reason why the motion for a new trial 
should be overruled, this defect would be sufficient. 

But. the case when examined is a goo<l illustration of the utility 
of the rule. A comparison of the testimony of the single witness 
calleu in support of the motion and that of the five jnrors c_alled 
by the defendants, shows that the only important facts that can be 
regarded as established are that the plaintiff, who makes this 
motion, drove the horse in question to Augusta at the time of the 
trial and put him up in a stable where two or three of the jurors 
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kept their horses, and others freqnently passed; that he himself 
during the progress of the trial called the attention of one of the 
jurors and other persons present to the animal and the bmwh on 
her leg; that uo other juror made any particular examination of 
the animal or the bnnch; that none of the jurors went there for 
the pnrpose of examining her, and that what they casually saw 
had 110 influence upon their verdict. 

For obvious reasons, the examination made by one of the jury 
at the instance of the plaintiff and in his presence, whether the 
plai11tiff acted wilfully or ignorantly, is no ground for sustaining 
his motion; and the testimony, as a whole, est;1hlishes nothing 
approaching to misco11clnct on the part of any other juror. It is 
not strange that the plaintiff did not under the circumstances 
verity his motion by affidavit. 

The case exhibits nothing like the misconduct of a juror with 
the prevailing party, as in IIejfron v. Gallupe, 55 Maine, 563 ; 
or the examination of the subject matter of the controversy by 
jurors in company with the son of the prevailing party, where the 
jurors testified that their examination influenced their verdict, as 
in Bradbury v. Cony, 62 Maine, 223; or the deliberate going in 
search of evidence out of court by jnrors, who acted upon the 
resnlts of their examination thernsel ves and communicated them 
to their fellows, as in Bowler v. JVasliington, 62 Maine, 302, and 
-Winslow v. Morrill, 68 Maine, 362. 

,v1iere neither the jurors nor the prevailing party or their 
agents or friends have been guilty of any misconduct, it is not 
likely to tend to the advancement of justice to grant new trials at 
the instance of obstinate litigants on account of the aceidental 
knowledge of some one or more of the jurors respecting some 
matter of fact involved in the issue, when it does not appear that 
that knowledge affected the result, or prevented the jury from 
deciding according to the law and the evidence. 

A motion of this description should be verified when it is pre
sented, hy the affidavit of the party or his attorney, that he has 
good cause to believe, and does believe, that the facts are as 
alleged in the motion; that the same occurred without fault or 
collusion on his part, and that the information has come to his 
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knowledge since the close of the trial. The moving party here, 
while he in substance alleges most of this in his motion and gives 
the name of his witness, fails to ~ppend the proper affidavit. 
The judge in the court below might well have refnsed to spend 
time in faking the testimony until the motion was properly veri
fied in accordance with the rule. 

The plaintiff in his motion alleges that the size and condition 
of the_ mare's leg and the bunch thereon were material faets in 
controversy between the parties, and that there was conflicting 
testimony relating thereto, "as will appear by a foll report of the 
same." Tho report is not forthcoming. Tho defendants objected 
that there onght to be no hearing of the motion without such 
report, contending that, if presented, it would Rhow that these 
matters were unimportant, and that the case turned upon another 
point. We cannot lay it down as a universal rule that the pro
duction of such report is essential to the maintenance of a motion 
of this sort, or that the affidavit of the party or his attorney 
would not be regarded as sufficient proof thaf the facts were 
material to the issue tried. But it is obvious that such a report 
of the testimony may often have a strong bearing upon the 
motion, and give point and force to the testimony adduced to sup
port or defeat it which that testimony might not otherwise 
possess. 

Motion overruled. 

APPLETON, C. J., WALTON, DANFORTH, LIBBEY and SYMONDS, ,. 
JJ., concurred. 

VOL. LXX. 7 
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W1LLIAM F. Anno-rT vs. THOMAS McALOoN. 

Penobscot. Opinion June 25, 1879. 

Evidence. Order. Sig'IJ,ature,-authenticity of. 

Upon the question whether an order for goods received by mail by the 
plaintiff, purporting to be signed by the defendant, was or not either 
signed or authorized by the defendant, the testimony of the plaintiff, 
that the defendant previously informed him that he would send an order, 
and that a postcript to the order alluded to a matter known only to the plain
tiff and the defendant, affords sufficient prima facie evidence to establish 
the fact that it was the authorized order of the defendant. 

0 N EXCEPTIONS. 

AssuMPSI'l' on account annexed, one item of which was for one 
thonsand cigars, sent to the defendant by the plaintiff in answer 
to the following order or letter: 

"Bangor, Mc., April 11th. W. F. Abbott, Sir: Please send me 
an assortment of cigars for a new place. I want about four hun
dred good nice ones, and six hundred of good cigars, that I can 
sell for ten cents each. I should prefer two different brands of 
the six hundred-three hundred of each, making one thousand in 
the whole. Thomas McAloon. P. S. I have not received that 
$105.00 according to agreement. Send by Monday's express, sure." 

Writ dated June 26, 1876. Plea, the general issue. 
At the trial the defendant objected to the introduction of the 

order or letter directed to plaintiff, bearing defendant's name, 
ordering one thousand cigars of plaintiff, it being admitted that 
said signature was not in the hand-writing of the defendant. The 
fact whether or not the defendant authorized it to be written was 
left to the jury, to be inferred or not, from circumstances. 
· The jury were instructed not to consider the letters unless they 

were satisfied from the evidence that the letter was authorized to 
be written and sent by the defendant. 

Other facts in the opinion. The verdict was for the plaintiff 
for $391.69, including the charge for the cigars, and the defend
ant alleged exceptions. 

P. G. White & J. W. Donigan, for the plaintiff. 

S. F. Humphrey & F. H. Appleton, for the defendant. 
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PETERS, J. The plaintiff, in Saco, received by mail a written 
order for cigars, purporting to be signed by the defend3:nt in Ban
gor. The question arose whether the order was either signed or 
authorized by the defendant. The plaintiff testified that a post
script on the order alluded to a matter known to no person but 
the defendant and himself, and that previous to the reception of 
the order the defendant promised him he would send him an 
order. 

The question now is, whether that testimony was enough to 
authorize the submitting the paper to the jnry, for them to con
sider, provided they first found, as a matter of fact, the paper to 
have been the authorized order of the defendant. We think it 
was prima facie sufficient. Proof of hand-writing is one mode 
of showing that papers are genuine or authorized. It may also 
be done by admission and conduct in various ways. Men may 
communicate by me1ns of signs and cipher as well as by using 
words in their ordinary signification. There are cases holding 
that, if A mails a letter to B and receives an answer by mail pur
porting to come from B, the fact that such an answer is so received 
makes a prima facie case in favor of the genuineness of the 
answer. That principle governs this case. Whar. Ev., § 1328. 
Chaffee v. Taylor, 3 Allen, 598. Tozier v. Grafts, 123 Mass. 
480. 

Exceptions overruled. 

APPLETON, 0. J., BARRows, DANFORTH, VIRGIN and SYMONDS, 

JJ., concurred. 

• 
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BENJAMIN N. THOMS & another vs. J .AMES B. DrNGLEY & another. 

Penobscot. Opinion June 23, 1879. 

Sale. Personal prope1·ty. TVarranty. Damages,-measure of. 

The common doctrine applicable to all cases is, that the damages recoverable 
shall be the natural and proximate consequence of the act complained of. 
Within this general definition other rules exist,-rules within a rule. 

The ordinary measure of damages applying to warranty of personal property 
is the difference between the actual value of the articles sold and their value 
if they had been such as warranted. Additional damages, however, are 
sometimes recoverable, if specially declared for, and such as may reason
ably be supposed to have been contemplated by both parties when the con
tract was made as a probable result of a lJreach of it. 

The defendants, manufacturers and vendors of carriage springs, sold to the 
plaintiffs several sets of springs to be used by them in the construction of 
carriages, warranting them to be of the best of steel: Held, that the parties 
must be supposed to have intended a warranty that the articles were fit and 
suitable for the particular purpose for which they were ordered and sold, 
and that the defendants were liable to the plaintiffs for the necessary 
expenses of taking out of the carriages, in which they were placed, some of 
the springs, which proved defective, and inserting others in place of them; 
such damages, though special or consequential, not being regarded as uncer
tain, speculative or remote. 

0 N EXCEPTIONS. 

AssuMPSIT o·n contract of warranty of six sets of carriage· 
springs sold by defenJants to plaintiffs, January 30, 1872, at 
the price of $43, and used by plaintiffs in the construction of six 
carriages. 

Plaintiffs claimed special damages in one count of the writ. 
Plea, general issne. 
At the trial, plaintiffs introduced testimony tending to show 

that in January, 1872, they were, and for a long time before had 
been, in the business of manufacturing carriages in Bangor, and 
that their business was known to the defendants; that in the early 
part of said month they ordered to be made and sent to them by 
the defendants, manufacturers of carriage springs in Gardiner, six 
sets of carriage springs of certain dimensions, to be made of the 
best of steel ; that said springs were ordered by plaintjffs for use 
in the construction of carriages, and that defendants knew that 
said springs were ordered aud intended by plaintiffs for such use; 
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that springs of the dimensions ordered were sent by defendants 
to plaintiffs, and were warranted by defendants to be of the best 
of steel ; that said springs were used by plaintiffs, as of the best 
of steel, in the construction of new and valuable cardages, which 
plaintiffs sold to various parties, warranting the same to be good 
and serviceable; that the steel in said springs was not of tho best, 
but of a very poor quality, and unfit for a carriage spring; that, 
in consequence of the defective quality of their steel; the springs 
in five of the six carriages so constructed broke very soon after 
their sale, and that plaintiffs were snbjected to an expense of sixty 
dollars for work, necessary in taking out, repairing and replacing 
said broken springs at different times, and claimed to recover the 
same. 

Upon the question of damages, the presiding jndge gave the 
jury the following instructions: 

"The measure of damages is the difference between the springs 
as they were and as they should have been. I know of no other 
rule. If the price was the fair one, the usual price, why then the 
limit of damages could not exceed the price, because they conld 
not be more than worthless. If they were to be rep:-iired, and 
the repairs made them as good as new, then the cost of repair in 
that particular case, not exceeding the price at which they could 
have been purchased, would be the damage, ff, being repaired, 
they were as good as new. If they were worthless, five of them, 
the measure of damages would be the vR.lue of them, the price 
paid, with interest from the date of the writ up to tho present 
time." 

Verdict for plaintiffs for nineteen dollars; and the plRintiffs 
alleged exceptions. 

J. Varney, for the plaintiffs. 

L. Olay, for the defendaqts, contended tlrnt the instruction 
upon the question of damages was correct, and cited Moulton v. 
Scruton, 39 Maine, 287. Story Con. 344, § 552. Sedg. Dam. (5 
ed.) 655-658; Stiles v. White, 11 Met. 356. Wrig!tt v. Roach, 
57 Maine, 600. 

Neglect to give particular instructions not requested is not 
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ground for exception. Gardner v. Gooch, 48 Maine, 487. 
IJarby v. Hayford, 56 Maine, 246. Willey v. Belfast, 61 
Maine, 569. 

PETERS, J. The defendants, manufacturers and vendors of car
riage springs, sold to the plaintiffs, carriagiJ builders, six carriage 
springs, knowing that the plaintiffs were to use them in the con
struction of carriages, and warranted them as made of the best of 
steel. They turned out to be of poor material, and unfit for the, 
purpose for which they were intended and used. In this action 
on the warranty, the plaintiffs claim to recover, having declared 
therefor specially, the expenses to them of taking out of the car
riages into which they were placed some of the defective springs 
and fitting new ones in place of them. 

The common doctrine applicable to all cases is, that the dam
ages shall be the natural and proximate consequence of the act 
complained of. They are ~eneral damages when the necessary 
and natural consequence. If they are the natural but not the 
necessary consequence of the act complained of, then they are 
special damages, and must be specially set forth in the declara
tion. Furlong v. Polleys, 30 Maine, 491, and cases there cited. 
This is an ancient and very general doctrine. The difficulty is to 
determine when cases fall within and when without the definition. 
That must often be settled by other rul cs of a more definite 'char
acter. There mnst be rules within the rnle. In the growth and 
advancement of the law, rnles have been adopted to meet the 
necessity. 

Ordinarily, the measure of damages applying to warranty of 
personal rruperty is the difference between the actual value of the 
articles sold and what they. would have been worth if as war
ranted. Wright v. Roach, 57 Maine, 600. But this is not an 
invariable standanl. It js not always adequate to produce just 
results. There are cases where more extended damages are recov
erable for special or consequential or exceptional losses. 

The rnle that embraces cases rJf special damages is the one 
formulated in the case of Hadley v. Baxendale, 9 Exch. 353. 
Alderson, B., there said: "Where two parties h~ve made a con-
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tract which one of them has broken, the damages which the other 
party ought to receive in respect to such breach of contract, should 
be either such as may fair]y and reasonably be considered as arising 
naturally, that is, according to the usual course of things from 
such breach of contract itse]f, or such as may reasonably be sup
posed to have been in the contemplation of both parties at the 
time they made the contract, as the probable result of the breach 
of it. Now, if the special circumstances under which the con
tract was a<~tually made were communicated by the plaintiff to the 
defendant, and were thus known _to both parties, the damages 
resulting from the breach of such contract, which they would 
reasonably contemplate, would be the amount of injury which 
would ordinarily follow from the breach of the contract under 
those special circumstances so known and communicated." More 
could profitably be quoted from the case, if space permitted .. 

The principles laid down in IIadley v. Baxendale have been 
applied in many cases, an•d in the main been approved by many (u<:...;;i ~ 
courts. In Grijjin v. Colver, 16 N. Y. 489, in discussing the 5.£c /S~ -sJ-7..s, 
English case, Selden, J., observes that "the damages must be cer-
tain, both in their nature and in respect to the cause from which 

-\ 
they proceed." In our own state any rule giving uncertain and 1 

,speculative damages has been uniformly rejected. Damages have 
not been allowed which consisted of profits expected to arise out 
of collateral or independent contracts_y1-0r for losses accidentally J 
occasioned or supposed to be occasioned in one's business or 
affairs. Bridges v. Stickney, 38 Maine, 361. Frye v. Raifroad, 
67 MtLine, 414. For this reason, the court, in F1·eeman v. 
Hol'ey, 41'Maine, 588, (a case in contract and not of tort) refused 
to allow for the loss of the use of a mill in proce:Ss of constrnc
tion, for which defendant negleded to furnish such mill-irons as 
he had contracted to deliver. ""Whether the plaintiff in that case 
would have finished his mill and profitably used or rented it was 
regarded as a matter of uncertainty. It was undoubtedly the 
belief of the court that snch a liability was not within the inten
tion of the parties when the contract was entered into, and that 
the consideration for such a risk would have been inadeqnate. 

The New York cases, following the lead of Hadley v. Baxen-
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dale, have a tendency to require that· in contracts the damnges 
shall be snch as arise naturally in the usual course of things, and 
at the same time be such as must have been contelllplated by the 
parties. Onr own cases seem to affirm the same thing. Mr. 
Sedgwick (Damages, 6 ed., p. 81,) thinks there may be cases of dam
ages contemplated by the parties· that wonld not be regarded as 
arisi11g natnrally. But that could seldom, if ever, occur. Parties 
could hardly be supposed to contemplate damages that could not 
naturally arise, without making some express provision in relation 
to them. And what would appear at one standpoint as indirect or 
remote damages, may appear differently in the light of all the cir
cumstances attending the contract when it is made. However 
that may lJc, and whether accepted in its wider or narrower 
limits, we think the case at bar easily falls within the rule. 

Upon the principle laid down in Hadley v. Baxendale, it is in 
many cases, and we think correctly, held that where manufactured 
articles are orderod for a special purpdse known to the- seller, 
there is an implied warranty that they arc reasonably fit and suit
able for the purpose for which they are ordered, and the vendee 
may recover for the breach of warranty such damages as may be 
reasonably snppQsed to have been in the minds of the parties in 
respect to it. French v. Vining, 102 Mass. 132. Bradley v. 
Rea, 14 Allen, 20. Howard v. Emerson, 110 Mass. 320. Field 
Dam.,§ 277. Scdg. Dam. (6 ed.) 353, note. Par. Con., Title, War
ranty. So in the present ca8e, the warranty that the articles were 
of sound steel must, under the circumstauces, bear the construc
tion that the parties intended a warranty that they were suitable 
and fit for the particular use for whieh they were ordered and 
sold. The defendants knew, or assumed to know, of what quality 
of material the articles were constructed, and Ly their warranty 
relieved the plaintiffs from the necessity of personal inspection 
and risk. 

The case of .Miller v. Marine-r's Olmrcli, 7 Maine, 51, is, in 
this re8pect, to the same effect as Hadley v. Baxendale, although 
decided a qnarter of a century before the latter case. There the 
question was, what damages were recoverable for the failure to 
deliver some- stones at the date contracted to be delivered, the 



THOMS V. DINGLEY. 105 

contractee purchasing them to use in the construction of a build
ing in process of erection. The general rnle was given to the 
jury, that the damages would be no more than the contractee had 
or wonld have sustained by proceeding with due diligence, upon 
the failure of the contraetor to perform his contract, to furnish 
himself wjth the same materials elsewhere. Ent the contractee 
was permitted to recover damages for the necessary deiay, as well 
as for the additional price occasioned by the default of the other 
party, the delay involving the loss of labor, if not the loss of 
rents. Other cases in this state present somewhat similar 
decisions. True v. Telegraph Co., 60 Maine, 9. Bartlett v. 
Telegraph Oo., 62 Maine, 209. Grindle v. Express Co., 67 
Maine, 317. See Massachusetts cases. Bartlett v. Blancf-lard, 
13 Gray, 429. Derry v. Flitner, 118 Mass. 131. 

Special damages are to be cautiously admitted. They cannot 
always be rejected. In this case, we think it not unreasonable to 
allow tho actual cost of replacing the carriage springs, if the facts 
are as the phdntiffs assert them to be. Although such damages 
are special or consequential, they are not liable to the objection of 
being uncertain or speculative or remote. They are such as were 
contemplated by the parties. 

Exceptions sustained. 

APPLETON, C. J., BARROWS, DANFORTH, VIRGIN and SYMONDS, 
J J ., concurred. 
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JoHN F. BICKFORD vs. THOMAS FLANNERY. 

Aroostook. Opinion June 27, 1879. 

Scire facias. Judgment. Trustee. Record. 

In scire facias against a trustee, upon plea of nul tiel record, and that the 
judgment set forth in the writ is not sufficiently definite and certain to 
impose any liability on the trustee, the production of a record of the 
original suit showing an omission of any ad dainnum in the writ, and incon
sistent in itself, in that it appears therein that the tru!;ltee was charged on 
his disclosure for the amount of the note declared on in the original suit 
less his costs, and that "it is therefore considered by the court that the 
plaintiff recover from the defendants and said trustee" a certain sum as 
debt or damage, and another and additional sum as costs, followed by an 
execution against the debtors and against their goods, effects and credits in 
the hands of the trustee for the amount of the costs as well as the debt, on 
which execution the demand on the trustee was made, is not sufficient to 
justify an order of judgpient for the pla~ntiff in scire facias. 

ON EXCEPTIONS. 

Scire facias. Writ dated September 2, 1876, and declares as 
fo11ows: 

I. "WhereaEi, John F. Bickford, of Maysville, in said connty, by 
the consideration of onr justice of our supreme judicial court held 
at Houlton, in and for the county of Aroostook, aforesaid, on the 
last Tnesday of February, 1876, recovered judgment for the sum 
of $53.70 damages, and costs of snit taxed at $14.45, in the 
hands and possm,sion of Thomas Flannery, of .Fort Fairfield, 
in said county as agent and trnstee of William Flannery and 
Isaac Flannery, of said Fort Fairfield; whereas said John F. 
Bickford afterward, at said Honlton, on the 24th day of March, 
1876, purchased out of the offiee of our clerk of said eourts 
our writ of execution upon that judgment, in due form of law, 
returnable into the clerk's office aforesaid in three months from 
the date thereof, directed to the sheriff of our said county, 
commanding him to serve, execnte, and return the same 
according to the precept thereof; and whereas the said writ of 
execution was afterward, at said Houlton, to wit: at Fort Fai1;field 
aforesaid, on the 5th day of April, 1876, delivererl. to one Brnd 4 

ford Cummings, then and ever since sheriff of said county, who 
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thereafterward, on the said 5th day of April, 1876, required the 
said Thomas Flannery to discover, expose, a,nd subject the goods, 
effects, and credits of the said William Flannery and Isaac 
Flannery in his hands, to be taken on execution for the satis
faction of the said judgment, which the said Thomas Flannery 
then and there refused to do, whereupon the said Cummings made 
return upon the said execution into the clerk's office of our said 
court, as follows: 'Aroostook, ss. Jnly 1, 1876. By virtue of 
this execution, on the 5th day of April 1876, I demanded of . 
Thomas Flannery, the with in named trustee, to pay over and 
deliver to me any goods, effects, or credits, belonging to the within 
named William Flannery and Isaac Flannery, in the hands and 
possession of the said Thomas Flannery-which the said Thomas 
Flannery then and there neglected and refused to do, and still 
neglects and refuses to do. And having held this execution all the 
time since April 5th, 1876, I return the same in no part satisfied. 
Fees, $1.45. Bradford Cummings, sheriff,'-as by the writ of exe
cution and the said officer's return thereon, now on file with our 
said clerk, appears; and the same judgment remains wholly 
unsatisfied and not reversed or annulled, as the said Bickford hath 
suggested, by means of all which the said Bickford is in danger 
of losing all benefit from said judgment so recovered as afore
said ; and whereas the said Bickford hath supplicated us to provide 
remedy for him in this behalf. Willing therefore, that justice be 
done to all our citizens, we command you to attach the goods and 
estate of the said Thomas Flannery to the value of $100, and 
summon the said ';rhomas Flannery (if he may be found in your 
precinct) to appear before the justice of our supreme judicial court 
next to be holden at Houlton, within ·and for the county of Aroos
took aforesaid, on the third Tuesday of September, 1878, then and 
there to answer to said John F. Bickford, and show cause if any 
he have, why judgment should not be entered up against him 
for the said sums and for fifteen cents for the writ of execution 
aforesaid, and $1.45 for said Onmmings' fees on said execution, 
as of his own proper goods and estate, and ex~cution be thereupon 
awarded accordingly. 

II. "Whereas, John F. Bickford, of Maysville, in said county, 
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by the consideration of our justice of our supreme judicial court 
held at Houlton, in and for the county of Aroostook aforesaid, on 
the last Tuesday of February, 1876, recovered judgment for the snm 
of $53.70, in the hands and possession of Thomas Flannery, of Fort 
Fairfield in said county, as agent and trustee of William Flan
nery and Isaac Flannery, of Fort Fairfield; and wherens said 
Bickford afterward, at said Houlton, on the 24th day of March, 
1876, pnrdrnsed," etc., . " then and there to answer to said 
Bickford, and show canse, if any he have, why jndgment should 
not be entered up against him for the amount due upon the note 
declared upon in aetion in favor of said Bickford, against "William 
and Isaac Flannery, and Thomas Flannery and Phebe Flannery, 
trustees, in which action judgment wns rendered at the Febnrnry 
term of said court, in 1876, as aforesaid, and for fifteen cents for 
said writ of exe~ution, and $1.45 for said Cummings' foes on said 
execution as of his own property, goods and estate, and execution be 
thereupon awarded accordingly. And phdntiff avers that the 
~mount due on said note at time of rendition of said judgment was 
$53.70." 

Plea, the general issue, and " that the judgment set forth in 
the plaintiff's writ is not suffieicntly definite and certain to render 
the defendant liable, so as to entitle the plaintiff to maintain his 
said action. thereon against the defendant as he has declared 
against him." Also brief statement setting out that the execu
tion described in the phdntiff 's writ was not seasonably returned 
to the office of the clerk of the courts. 

The plaintiff offered the record charging the defendant, and 
which is as fo1lows: 

" John .F: Biclrf ord vs. Wrn. Flannery and Isaac Flannery 
& trustees (Thomas Flannery and Phebe Flannery). 

" In a plea of the case; for that the defendants, at said Fort 
Fairfield, on the 9th day of J amrnry, 1875, by their promissory 
note of that day, by them signed, for valnc received promised the 
plaintiff to pay him or bearer the sum of $50, with interest, one 
year from date. Yet the defendants, though requested, have not 
paid the saA11e, to the damage of the plaintiff (as he says) of$--. 

"This action wa·s entered at the present term of this court 
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(Feb'y term, 1876), when the trustees appeared, and Nicholas 
Fessenden was appointed to take their disclosure, and the trustee, 
Thomas Flannery, was charged for the amount due on the note, 
less his custs. And it was proved that personal notice had been 
given the defendants, and the defendants were defaulted. 

"It is therefore considered by the co~1rt that the plaintiff 
recover from the defendants and said trustee, Thomas Flannery, 
$53.70 debt or damage, and $14.45 costs. Execution issued 
March 24th, 1876." 

"$50.00. Fort Fairfield, June 9, 1875. For valne received 
we promise to pay, jointly and severly promised to pay, to J. F. 
Bickford or bair forty dollars, with six per cent intress, one year 
from date. ,v1Jliam Flannery. Isaac Flannery." 

The plaintiff also offered the execution which was issued on 
said judgment, and the officer's return thereon, to wit: 

"State of Maine, Aroostook, ss. To the sheriffs of our coun
ties, their deputies and constables of the towns and plantations in 
said counties. Greeting. Whereas, John F. Bickford, of Mays
ville, by the consideration of our justices of our supreme judicial 
court, held at Houlton, in and for our connty of Aroostook, on 
the 22d day of March, 1876, recovered judgment against Wm. 
!lannery and Isaac Flannery, of Fort Fairfield, for $53.70 debt 
or damage, and $14.45 costs of suit; and whereas, by the consid
eration of the same court, execution was likewise awarded for the 
same sums of $62.21 against the goods, effects and credits of said 
debtor in the hands and possession of Thomas Flannery, trustee 
of said debtor, as appears of record, whereof execution remains 
to be done: We command yon, therefore, that of the goods, chat
tels, or lands of said debtor, in his own hands and possession, and 
in the hands and possession of said trustee, jointly and severally, 
you cause to be paid and satisfied nnto said creditor, at the value 
thereof in money, the said sums, beini $68.15 in the whole, with 
interest from said time of judgment, and fifteen cents more for 
this writ, and thereof also to satis(y yourself for your own fees. 

"And for want of goods, chattels or lands of said debtor, in his 
own hand or in possession of said trustee, to be by them shown 
unto you, or found in your precinct, to the acceptance of said 



• 

110 BICKFORD V, FLANNERY. 

creditor to satisfy the sums aforesaid, we command yon to take 
the body of said debtor and commit him unto any of onr jails in 
said counties, and therein detain in your custody nntil he shall 
pay the full sums aforesaid, with your foes, or be discharged by 
said creditor, or otherwise by order of law. 

"Hereof fail not. Witness, John Appleton, Esq., at 
Houlton, the 24th day of March, 1876. Ransom Norton, clerk." 

"Aroostook, ss, J nly 1, 1876. By virtue of this execution, on 
the 5th day of April, 1876, I demanded of Thomas Flannery, the 
within named trustee, to pay over and deliver to me any goods, 
effects or credits belonging to the within named Wm. Flannery 
and Isaac Flannery, in the hands and possession of the said 
Thomas Flannery-which the said Thomas Flannery then and 
there· neglected and refused to do, and still neglects and refuses 
to do. And having held this execution since April 5, 1876, I 
return the same no part satisfied. .Fees, $1.45. Bradford Cum
mings, sheriff." 

The defendant offered the writ in the action of Bi"ckford v. 
Flannery, and said Thomas Flannery and Phebe Flannery, 
trustees, with the note declared upon in that snit. 

Upon the foregoing evidence the defendant moved for a non
suit, but the presiding jw,tice overruled the motion and ordered. 
judgment for the plaintiff. The defendant alleged exceptions. 

J. B. Trafton, for the plaintiff. 

L. .R. King, for the defendant. 

BARRows, J. The respondent was duly summoned as the 
trustee· of William and Isaac Flannery in the plaintiff's suit 
against them, and made his disclosure in that suit and was 
adjudged trustee. The principal defendants had- persoual notice 
and were defaulted. Execution was issued and placed in the 
hands of an officer, who, within thirty days after the judgment, 
demanded of the respondent the goods, effects or credits of the 
principal defendants in his hands, and the respondent refused to 
pay .over or deliver the same, and the officer, after holding the 
execution until a few days beyond its expiration, returned it in no 
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part satisfied, and the plaintiff sued out this writ of scire facias 
returnable at the next term ·of court. 

Respondent ·ple~ds that there is no such record as the plaintiff 
has set out in his writ, and that the judgment set forth in the 
plaintiff's writ is not sufficiently definite and certain to ren~er 
him liable, and adds, by way of brief statement, a denial that the 
execution was seasonably returned to the clerk's office. He does 
not claim that he did not have goods, effects or credits of the 
principal defendants in the original suit in his hands, but relies 
upon certain alleged defects and errors in the records and pro
ceedings in that suit. His technical defense, in order to prevail, 
must be technically made out. He presents the badly written 
and badly spelled note on which that judgment was rendered and 
claims that we should find what the presiding justice apparently 
declined to do, that.it was misdescribed in the original writ,-that 
it was for forty instead of fifty dollars, and dated June 9 instead 
of January 9, and so not due when the original action was 
bronght, and cannot be the foundation of a valid judgment. 
How much of the apparent discrepancy is due to bad penmanship, 
careless copying, careless printing and proof reading, and general 
remissness and want of proper attention to the making up of the 
case, we need not trouble ourselves to inquire; for it has often been 
decided that "the notes or other proof used as evidence in ascer
taining damages constitute no part of the record and cannot be 
regarded in case error should be brought to reverse the judgment 
in which they were offered." Buckfield Branch R. R. Co. v. 
Benson, 43 Maine, 374. Came v. Brigham, 39 Maine, 38. 
Storer v. White, 7 Mass. 448. Peirce v. Adams, 8 Mass. 383. 
See, also, Paul v. Hussey, 35 Maine, 97. Starbird v. Eaton, 42 
Maine, 569. 

The respondent cannot be heard to impeach and contradict the 
record in this way. His plea is that there is no such record. 

It seems, also,. that the fact that the return of nulla bona on 
the execution is made after the return day of the execution does 
not affect the liability of the trustbe on scire facias. Woods· v. 
Cooke, 61 Maine, 215. 

But the defendant objects further that the judgment is invalid 
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by reason of not being sufficiently definite and certain. The 
record is of a declaration upon a promissory note dated Jan nary 
9, 1875, payable to plaintiff or bearer, for fifty dollars, with inter
est, in one year from date. The judgment was at the February 
ter_m, 1878, for fifty-three dollars and seventy cents debt or dam
age, and the respondent was charged as tmstee upon his disclosnre 
"for the amount dne on the note less his costs." The declaration 
exhibits no claim but the note. The respondent bases his argu
ment that the trustee was charged for an uncertain and indefinite 
sum upon his previous claim that the note was for forty dollars, 
dated June 9, 1875. But the amount due from the principal 
defendants in that snit to the plaintiff was a matter to be defi
nitely settled then and there, and was determined by the judg
ment to be fifty-three dollars seventy cents. 

The general rule is that nothing can be pleaded in bar of the 
scire facias which might have been pleaded in the original snit; 
( Srnith v. Eaton, 36 Maine, 303), and though there is an exception 
recognized in Cota v. Ross, 66 Maine, 161, and cases there cited, 
which allows the trustee upon scire facias to object that the judg
ment in the original snit is void for want of jurisdiction obtained 
by legal service upon the principal defendant, such matters as the 
amount due from the principal defendants to the plaintiff we must 
asst~me were correctly settled in the original snit. The defend
ants there knew whether they gave the plaintiff a note for fifty 
dollars dated January 9, 1875; and if they chose to be defaulted 
after being properly served with notice to appear, it is not for 
their trustee to controvert their admissions to that effect. That is 
certain which can be demonstrated ; and the order charging the 
trustee is equivalent to an order that he stand charged for fifty
three dollars seventy cents, and be allowed his taxable costs to be 
dedncted therefrom. The phraseology of the order might be 
imprmTed. We do not commend it as a precedent. But its intent 
is sufficiently apparent, and it is a common mode of indicating 
that from the particular sum with which the trustee stands 
charged he may deduct, when called upon by the officer, the 
amount of his taxable costs, which, being fixed by law, it is pre
sumed he- knows. It would be well for the clerk to minute the 
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amount upon the margin of the execution. The adjndication, 
however, was in substantial compliance with R. S., c. 86, § 65. 

Thus far it would seem that the trustee would have no difficulty 
in understanding and obeying the order of the eourt by reason of 
any indefiniteness of the terms in which he was charged; for the 
means of ascertaining the precise amount were before him; and 
if this were the only trouble with the record, defendant's objec
tions could not be sustained. 

Bnt the record, after stating correctly the adjudication of the 
court with respeet to the trnstee, exhibits a supplementary judg
ment, inconsistent with the first, that " the plaintiff recovE:r from 
the defendants and said trustee, Thomas Flannery, $53.70 debt or 
damage, and $14.45 costs;" and upon a judgment thus errone
onsly entered up, an execution was issued in which it is recited 
that "execution was likewise awarded for the same sums. ( errone
ously aggregated at $62.21) ·against the goods, effects and credits 
of said debtor in the hands and possession of Thomas Flannery, 
trust?e," etc., and the officer's precept calls finally for sixty-eight 
dollars and fifteen cents in the possession of the trustee in pursu
ance of this erroneous record. If a plaintiff desires to realize the 
fruits of his judgment he mnst see that it is made up at least with 
such an approximation to correctness that those who desire to 
understand and obey it Eihould not be misled nor called on to pay 
more than is due. A certain amount of carelessness has been 
engendered, perhaps, by the facility with which our statutes of 
jeofails and amendments enable parties frequently to avoid what 
would seem to be the legitimate results of the want of diligent 
exactness. It is an unfortunate delusion of the times, a delusion 
doomed to end in disappointment, to suppose that we can dispense 
with faithful work and prndent care by legislation, or by com
mon consent, without losing the advantages which they alone can 
yield. 

We think a trustee might well suppose there was something 
wrong about a judgment thus inconsistent in itself, and that he is 
not chargeable out of his own goods and estate for failing to 
respond to its uncertain mandate. If it could be successfully 
argued that this was but a clerical error which might be amended, 

VOL. LXX, 8 
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no motion was ever made to amend it. The plaintiff commenced 
tMs proceeding claiming the additional sum to which he was not, 
in any view that conld be taken, entitled. 

Moreover, the record in the original suit shows that the non
payment of the note was "to the damage of the plaintiff (as he 

says) of $--." 
In McLellan v. Crofton, 6 Maine, 307, it was said that the 

total omission or smallness of the ad damnum in a writ, though 
amendable if seasonably attended to, cannot proper]y be consid
ered as merely a circumstantial error after the rendition of judg

ment. 
Exceptions sustained. 

APPLETON, C. J., WALTON, DANFORTH, PETERS and LIBBEY, J J., 
concurred. 

INHABITANTS m~ LINNEUS vs. INHABITANTS OF SIDNEY. 

Aroostook. Opinion June 27, 1879. 

Pauper Supplies,-need of, applicationjor. Stat. 1873, c. llG. 

A formal adjudication by the board of overseers of the poor that a pauper 
has fallen into distress and stands in need of relief is not necessary. 

It is sufficient if one overseer furnishes the supplies upon his own view of 
what is necessary and proper, provided his act is subsequently assented to 
or ratified by a majority of the board. 

Where all, or a majority, of the board of overseers join in a notice to the 
town where the pauper's settlement is, stating that he had fallen into dis
tress and was in need of immediate relief, and that such relief had b·een 
furnished by the town, this affords competent evidence of such ratification, 
and, in the absence of proof to the contrary, is sufficient evidence of the 
fact. Smithfield v. Waterville, 64 Maine, 412, re-affirmed. 

Testimony from the wife of the pauper that when "we got the supplies we 
were not able to get along ; that t~ie supplies were necessary; that my hus
band was sick and not able to labor," and nothing appearing to the con
trary, is sufficient to justify the jury in finding that the supplies were actu
ally applied for by the paupers themselves, or that they were received with 
a full knowledge that they were pauper supplies. 

Whether such knowledge ought not to be presumed in the absence ·of all 
evidence to the contrary, qurere. 

ON MOTION to set aside verdict, as against law, evidence, and 
the weight of evidence. 
'~· '. , ' '. f 

'i ~ - ~1.,1 
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ACTION FOR SUPPLIES furnished by the plaintiff town to Wesley 
G. Daggett, Elizabeth B. Daggett, his wife, and Florence, Katy, 
Luther, Ida, Charles, James, Alberta and Flora Daggett, their 
children, on June 16, 1876, and who were alleged to have fallen 
into distress within the unincorporated place called Oakland,-the 

• oldes~ incorporated town adjoining being said town of Linneus. 
Date of writ, August 16, 1877. Plea, the general issue. 
It was admitted that the necessary notices were given in proper 

form and at due times, and replies made by defendant town in due 
time, and that Linneus is the oldest incorporated town adjoining 
Oakland. 

The facts sufficiently appear in the opinion. 

J. 0. Madigan & J. P. Donworth, for the plaintiffs. 

E. F. Pillsbury & J. B. Hutchinson, for the defendants, cited 
Stat. 1873, c. 119, and claimed, 

I. That there was no evidence that these were pauper supplies, 
and furnished as required under this statute. 

II. No evidence of an adjudication or ratification by the 
majority of the board of overseers of the poor of Linneus, that 
the pauper was destitute and in need of immediate relief. The 
following authorities were cited: Smitlifi,eld v. Waterville, 64 
Maine, 412. Boothbay v. Troy, 48 Maine, 560. Verona v. 
Pembroke, 56 Maine, 14. Windsor v. Cltina, 4 Maine, 298. 
Fayette v. Livermore, 62 Maine, 229. 

WALTON, J. This is a pauper suit, and the jury having 
returned a verdict for the plaintiffs, the defendants move to have 
the verdict set aside upon the ground that upon two points the 
plaintiffs' evidence is not sufficient to justify the verdict. 

I. It is claimed that there is no evidence of an adjudica
tion by a majority of the overseers of the poor that the paupers 
had fallen into distress and stood in need of relief. We think 
there is. The law does not require a formal adjudication. It is 
sufficien~ if one overseer furnishes the supplies upon his own view 
of what is ne?essary and proper, if his act is subsequently 
assented to or ratified by a majority of the board. And if all, 
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or a majority of the overseers, join in a notice to the town where 
the pauper's settlement is, stating that he had fallen into distress 
and stood in need of immediate relief, and that such relief had 
been furnished by the town, this, we think, is competent evidence 
of a ratification, and, in the absence of proof to the contrary, suffi
cient evidence of the fact. Smith.field v. Waterville, 64 Maine, • 
412. That such a notice was given in this case, was admitted at 
the trial. There was no evidence to control the prima facie 
force of this fact. Under these circumstances we think the jury 
was justified in finding that the furnishing of the supplies was 
ratified by at least a majority of the board. 

II. It is claimed that there is no evidence that the supplies 
were applied f<?r by the paupers themselves, or by any person · 
authorized by them so to do, or that they were received with 
knowledge that they were pauper supplies, as required by the· act 
of 1873, c. 119. We think there is. We think th~ language 
used by Mrs. Daggett fairly implies that the supplies were applied 
for by her and her husband. She says: "When we got these 
supplies in Oakland we were not able to get along; the supplies 
were necessary; my husband was sick and not able to labor." 
Nothing appearing to the contrary, we think this was sufficient to 
justify the jury in finding that the supplies were actually applied 
for by the paupers themselves, or that they were received with a 
full knowledge that they were pauper supplies. In fact, we do 
not feel quite clear that such knowledge ought not to be presumed 
in the absence of all evidence to the contrary. Certainly very 
slight evidence of these facts ought to be held sufficient, where 
there is no evidence tending to prove the contrary. There is no 
evidence tending to prove the contrary in this case. 

Motion overruled. 
Judgment on the verdict. 

APPLETON, U. J., BARRows, VIRGIN and PETERS, JJ., concurred. 
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CHARLES Foss vs. JAMES F. NORRIS. 

Piscataquis. Opinion J nne 27, 1879. 

Contract. Consideration. Demand. Damages,-measure of. 

A written contract to pay a specified sum of money, or redeliver, ori demand, 
to an attaching officer specific articles of attachable property which he has 
taken on mesne process is a ]awful contract ; and a recital of the attach
ments in such contract is sufficient evidence of a legal consideration there
for. 

After a legal demand, an action may be maintained on. such contract so 
long as the attaching officer is under a liability to the creditor or debtor for 
the property attached, the extent of that liability being the measure of dam
ages. 

A legal demand is one properly made as to form, time and place, by a 
person lawfully authorized, before or afte::.- the rendition of judgment in 
the suits in which the property is attached, although the contract contains 
a stipulation for the redelivery of the property '' within thirty days after 
judgment in such actions if no demand be made." 

It is no -valid objection to the demand that the sheriff's deputy calls upon 
the receiptor to redeliver the articles, or in default thereof to pay according 
to his alternative stipulation. 

ON FACTS AGREED. 

AssuMPSIT on the following contract signed by the defendant: 
"Piscataquis, ss. May 10, 1876. For value received, I promise 

to pay Charles Foss, or his order, eight hundred dollars on demand, 
or to redeliver the goods and chattels following: Two hundred, 
more or less, squares of slate, the same property which the said 
officer has taken by virtue of a writ dated April 19, 1876, in favor 
of James C. Bishop of Guilford, in the county of Piseataqnis, 
and a~ainst Lewis E. Norris of Monson, in said county, also 
taken by virtue of ~ writ in favor of Harry Sweet of said Monson, 
county aforesaid, dated May 9, 1876. Also taken by virtue of a 
writ in favor of John Martin of Monson, Piscataquis county, dated 
May 9, 1876, and against Lewis E. Norris. 

" The above attachments were made to secure a 1ien for labor 
done ou said slate. The amounts on the several attachments are 
five hundred and sixty-five dollars, and I hereby agree safely to 
keep and on demand to redeliver a11 the goods and chattels above 

,• described to the s~.id officer or his successor in office, at Abbot, in 
o/ I /.'-(_ 1/ "I I • 
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said county, in like good order and condition, as the same are 
now in, free from expense to the above named officer or to the 
creditors aforesaid; a~d I further agree that if no demand be 
made, I will within thirty days from rendition of judgment in 
said actions redeliver all the above described property as afore
said at the above named place, and further notify said officer 
of said delivery." 

A legal demand was made on the defendant which was indorsed 
on the foregoing, as follows: 

"Piscataquis, ss. October 19, 1877. By virtue of the within, 
I have this day demanded of the within named J . .F. Norris, the 
slate named in this receipt, or in default thereof, its value in cur
rent money. Zenas B. Poole, deputy sheriff." 

Charles Foss was sheriff of Piscataquis county on or before 
January 1, 1876, and ever since. Zenas B. Poole was deputy 
under said Foss on or before October 19, 1877, and ever since. 

The property mentioned in the contract or receipt was attached 
by said Foss in the writs mentioned in said contract; judgment 
has been rendered on said actions and the officer is liable to the 
creditors for the value of the slates described in said contract. 

The court by agreement were to render legal judgment. 

J. F. Sprague, for the plaintiff. 

0. A. Everett, for the defendant. 

BARRows, J. The contract signed by the defendant contains a 
promise to pay the plaintiff eight hundred dollars) or to redeliver, 
on demand, to the plaintiff or to his successor in office, at Abbot, 
free of expense to the officer or attaching creditors, certain speci
fied goods and chattels which appear by the recitals in the contract 
to have been attached by the plaintiff on certain writs against 
Lewis E. Norris. 

The contract contains also a stipulation for such redelivery 
within thirty days after the rendition of judgment in the actions 
in which the attachments were made, if no· demand should be 
made. The agreed statement signed by counsel shows that judg
ment has been rendered in these actions, and that the officer is 
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liable to the creditors for the value of the property attached and 
described in the contract, the amount of the attachments as 
stated in the <~ontract being five hundred and sixty-five dollars .. 

It further appears in the agreed statement that "a legal demand 
was made on the defendant," a certificate of which was indorsed 
on the contract, indicating that on October 19, 18·77, Zenas B. 
Poole, a deputy of the plaintiff, demanded of the defendant the 
property attached, '' or in default thereof its value in current 
money." 

The defendant objects to a recovery by plaintiff on the gronnd 
that it does not appear that jndgments had been rendered in the 
actions in which the attachments were made at the time of this 
demand, or that they were rendered more than thirty days before 
the commencement of thi; action, or that plaintiff's deputy had 
any authority to make the demand. 

The case seems to have been somewhat carelessly made np, but 
we think enough appears to show that the plaintiff is entitled to 
judgment. The contract was a lawful one. It purports on its 
face to be '' for value received," and the recital of the attachments 
made therein is sufficient evidence of a legal consideration there
for. After a legal demand, made either before or after the rendi
tion of jndgment in the snits in which the property is attached, an 
action may be maintained thereon so long as the ·attaching officer 
is under a liability to creditor or debtor for the property attached. 
When snch a demand is made, the liability of the defendant is fixed, 
and it is not necessary to show that the thirty days after j ndgtqent, 
within which he agreed to redeliver the property if no demand 
should be made, have elapsed before the commencement of the 
suit. 

We cannot assent to the defendant's proposition that the "legal 
demand," which he has admitted means a demand which is legal in 
form only, or that the return of a demand made by the plaintiff's 
deputy on the contract shows that the demand was not a legal 
one. 

A "legal demand " means a demand properly made as to form, 
time and place, by a person la-wfully authorized, and may be made 
before or after judgment in the suits in which the property is 
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attached, and by an agent of th~ promisee duly authorized. The 
admission of a legal demand includes an admission that the 
demand was properly made at Abbot, at a suitable time and place 
by the dnly authorized agent of the promisee, having the receipt 
in his possession to be discharged if the contract was performed. 

Nor will any reasonable or proper construction of this state
ment of facts admit the hypothesis that the defendant responded 
to the demand and performed his contract. It is no valid objec
tion to the demand that the plaintiff's deputy called upon the 
defendant to redeliver the goods, or in default thereof to pay 
according to his alternative agreement. I-le does not appear to 
have done either. 

The extent oi the liability of the officer to the parties in the 
original suit or snits is the measure of damages. Commonly in 
these cases the li~bility to the attaching creditor is the one chiefly 
to be regarded, because usually the debtor whose property is 
attached procures the receiptor, and when he does this and the 
property is returned to the possession of the debtor upon the 
reception of such a receipt as this, the attachment is thereby 
dissolved and tlie contract alone remains for the security of the 
officer and the creditor. Waterhouse v. Bird, 37 Maine, 3~6. 
But eases rnight arise where the attaching officer might be under 
a liability to the·debtor as well as the creditor, and the indemnity 
should be coextensive •with the liability. 

This case as it is presented, does not fnrnish the materials for 
an iutelligent assessment of damages. We might surmise that 
the liability to the attaching creditors is the only one which needs 
to be regarded. But, this conceded, we have nothing from which 
the damages can be ascertained. 

The amonnt of property whirh the officer is ordered to attach 
in the writs would rarely be the. prceise amount for which he 
would be responsible, and which would be needed to constitute a 

complete indemnity for him. 

IJef endant defaulted. To be heard 
in daniages at nisi prius. 

APPLETON, C. J ., DANFORTH, VIRGIN, PETERS and SYMONDS, JJ., 
concurred. 
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SARAH R. HUBBARD vs. INHABITANTS OF FAYETTE. 

Kennebec. Opinion July 1, 1879. 

IIighway,-defect, and nature of. Injury,-claimfor. Notice. 
Waiver. Stat. 1876, c. 97. 

The plaintiff's husband gave to the selectmen of the defendant town, within 
sixty days after her injury, the following notice: " Fayette, March 10, 1877. 
To the selectmen of Fayette, Gentlemen: I hereby notify you that my wife, 
Sarah R. Hubbard of Fayette, sustained an injury of a broken shoulder on 
account of a defect in the highway in Fayette on the 30th of January last 
near the southwest end of the Davenport road, so called. I hereby enter a 
claim against said town of Fayette for said injury for the sum of $200. 
John Hubbard, per B :" Held, that even if the husband was authorized to 
act for his wife, yet the notice was not sufficient. 

I. It was not a notice by the plaintiff, or in her behalf, and presented no 
claim in her behalf. 

II. It does not specify the nature of the defect. 
Held, further, that an answer by the selectmen addressed to John Hubbard, 

denying any liability of th,e town to him, was not a waiver of a want of 
notice by the plaintiff, nor of the defects in the notice given. 

ON REPORT. 

AcTION OF CASE for an injury received on the highway in Fayette, 
January 30, 1877. To prove notice of her injury to the defend
ants, plaintiff produced a pap·er dated February 16, 1.877, signed 
by her husband, John Hubbard, also a paper dated March 10, 
1877, signed by said John Hubbard; also answer of the select
men of defendant town dated April 13, 1877. It was admitted 
that said notices were delivered to the defendants within sixty days 
of the time the injnry was received. For the purpose of enabling 
the parties to have the question of the sufficiency of the notices 
settled by the court without the expense of bringing their wit
nesses, the presiding judge ruled that said notices were not suffi
cient to entitle the plaintiff to maintain her aetion, and the parties 
agree that the case be reported for a decision of the law court. 
If the notices are sufficient on proof that plaintiff's husband was 
authorized to act for her, tl~e action is to stand for trial, other
wise the plaintiff is to be nonsuit. 

'fhe notices and answer afore named are as follows: 
"Faye~tte Feb. 16, 1877. I, John Hubbard, claim damages of 

~--\A, i It I 
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the town of Fayette for injuries which my wife received January 
30th, in consequence of a defect in the highway near the mouth 
of the Davenport road so called. John Hubbard." 

"Fayette, March. 10, 1877. To the selectmen of Fayette, Me. 
Gentlemen : I hereby notify you that my wife, Sarah R. Hub
bard of Fayette, sustained an injury of a broken shoulder on 
account of a defect in the highway in said Fayette, on the 30th 
day of January last near the southwest end of the Davenport 
road so called. 

"I hereby enter a claim against said town of Fayette for said 
injury for the sum of two hundred dollars ($200.00). John Hub~ 
bard, per B." 

"Fayette, April 13, 1877. John Hubbard, Esq. Dear Sir :
We ·have considered your case for damage against the town on 
account of the accident to your wife on the highway, and have 
decided that the town is not liable for damages sustained. 

,~ By reference to chapter 97 of the acts passed in 1876, you 
will see that the town must have reasonable notice of the defect 
or want of repair in the road before the accident happened, or the 
claimant cannot recover. 

" Yon will find by reference to chapter 206 of the acts of 1877, 
that a reasonable notice by saying that the municipal officers of 
the town must have twenty-four hours actual notice of the defect 
or want of repair, which we did not have. 

" W c can prove that on the morning of Jan nary 30th, there was 
no defect in the road at the place where yon allege the accident to 
have taken place. Yon rs with respect. A. G. Underwood, E. 
Russell, W. G. W at8on, Selectmen of Fayette." 

E. F. Pillsbury & J. Ii. Potter, for the plaintiff, contended : 
I. The notice is required for the benefit of the town and is not 

to be strictly construed. The object of the notice is that the town 
may have opportunity to seasonably investigate the canse of the 
injury and the claim for damages before lapse of time and change 
of circumstances may render proof of the facts less attainable; 
and further that the town may have opportunity to settle 
without suit if they see fit. Blackington v. Rockland, 66 



HUBBARD V, FAYET'l'E, 123 

Maine, 332. Sawyer v. Naples, 66 Maine, 453. As to sufficiency 
of notice and its reqnirements, see opinion. of Peters, J., in 
Blackington v. Rockland, supra, 334. 

IL The defendants by their acts have waived the insufficiency of 
the notice if any existed, for in their negotiation with plaintiff 
(see their reply) they do not allude to any defect in the notice, 
hut put their refusal to pay on other and distinct grounds. 
They are therefore estopped to set up or rely upon any defect 
or insufficiency in the notice. And having thus waived, the law 
assumes the notices to be correct, and will not listen to the defend
ants when they seek to show the contrary. Blake v. Ex. JJfut. Ins. 
Oo., 12 Gray, 265. Vas v. Robinson, 9 Johns 192. Etna F. Ins. 
Co. v. Tyler, 16 Wend. 401. Clark v. New England F. Ins. 
Oo., 6 Cush. 342. York v. Penobscot, 2 Maine, 1. 

III. John Hubbard was the duly authorized agent of plaintiff, 
and all that he did he did as such. The notice of March 10 was 
not his notice, given by him as snch; but was the notice of another 
person, viz: his wife, given by her, through her huusband, acting 
as her agent. Reed v. Belfast, 20 Maine, 247. State v. Hewitt, 
31 Maine, 400. Harwood v. Lowell, 4 Cush. 310. 

0. D. Baker, with J. Baker, for the defendants. 

LIBBEY, J. To entitle the plaintiff to recover against the town 
it is incumbent on her, by act 1876, c. 97, to prove that she noti
fied the municipal officers of the town, or some of them, within 
sixty days after receiving the injury, by letter or otherwise in writ
ing, setting forth her claim for damages, and specifying the nature 
of her injuries and the nature and location of the defect which 
cansed them. 

She introduced in evidence two notices given to the selectmen 
of the defendant town, one dated February 16, 1877, the other 
dated March 10, 1877. It is unnecessary to notice the first as it is 
fatally defective in several respects, and the plaintiff's counsel do 
not rely upon it. The second reads as follows: 

"Fayette, March 10, 1877. To the selectmen of Fayette, Me. 
Gentlemen : I hereby notifiy you that my wife Sarah R. Hub-
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bard, of Fayette, sustained an injury of a broken shoulder on 
account of a defect in the highway in said Fayette, on the 30th 
day of January last, near the southwest end of the Davenport 
road, so called. I hereby enter a claim against ,said town of Fay
ette for the snm of two hundred dollars. John Hubbard, per B." 

On April 13, 1877, the selectmen of the town sent a reply 
addressed to John Hubbard, in which they say "We have 
considered your case for damages against the town on account 
of the accident to your wife on the highway and have decided 
that the town is not liable for the damages sustained; " and they 
deny that there was any defect in the way at the place where the 
accident is alleged to have oecurred. 

The question presented by the report is, whether the notice is 
sufficient on proof that the plaintiff's husband was authorized to 
act for her. We think it is not. 

I. It does not purport to come from the plaintiff or to be given 
in her behalf. It does not set forth her claim for damages; but 
it se,ts forth the claim of John Hubbard for damages by reason of 
the injury to his wife.· There is nothing in it giving the municipal 
officers any notice that the plaintiff made any claim against the 
town on account of her injuries. Proof that her husband was 
authorized to act for her does not aid the notice; because by it 
he does not purport to act for her and sets forth no claim in her 
behalf. 

II. It does not specify the nature of the defect. In this respect 
it is general. The statement is "by reason of a defect in the 
highway." It should have been snffieiently specific to call the atten
tion of the municipal officers to the particular defect complained of. 

But it is claimed that the reply of the selectinen is a waiver of 
the want of notice by the plaintiff, or of the insufficiency of the 
one given. lf the seleetmen, being public officers, can legally 
waive the statute requirement in this respec:t, in behalf of their 
town, which we do not intend to decide, we think it clear that 
they did not do h in this case. A reply denying any liability of the 
town to John Hubbard for the claim made against it by him, can
not be held to be a waiver of notice by the plaintiff of her claim 
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for which she brings this suit. 
511. 

Veazie v. Rockland, 68 Maine, 

Plaintiff nonsuit. 

APPLETON, 0. J., WALTON, BARROWS, DANF?RTH and SYMONDS, 
JJ., concnrre_d. 

SARAH BoND vs. BRADFORD CuMMINGS. 

Aroostook. Opinion July 3, 1879. 

Lex loci. Married woman. 

By the law of New Brunswick, a married woman living with her husband and 
· having no separate maintenance, cannot acquire title to personal property by 
purchase from him. 

The validity of a contract is to be determined by the law of the place where it 
is made. 

Where a married woman living with her husband in New Brunswick and hav
ing no separate maintenance, purchased a horse of her husband, and subse
quently moved into this state with the property, the horse is attachable here as 
the property of the husband. 

ON REPORT. 

TRESP Ass for a mare. 

The facts are stated in the opinion. 
The case was by agreement taken from the jury and reported 

to the law court. If, upon the evidence in the case, the action can 
be maintained it is to come back for trial to a jury; otherwise the 
plaintiff is to be nonsnited. 

Powers & Powers, for the plain tiff. 

J. 0. Madigan & J. P. Donworth, for the defendant. 

LIBBEY, J. This is trespass against the defendant, as sheriff of 
Aroostook county, for a mare. The defendant justifies the taking 
by. his deputy by virtue of an attachment of the mare as the 
property of John Bond, the plaintiff's husband, on a writ in favor 
of R. S. Starrett against him. 

The plaintiff claims title to the mare by virtue of a purchase 
from her husband while living with him, and having no separate 

/2. ,; ·; '"''" ;.'; ~ 
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support, in the province of New Brunswick, from which p~ovince 
they moved into this st-ate about the time of the attachment. No 
purchase is claimed to have been m,ade in this state. 

By the law of New Brunswick a married woman, living with 
her hushand and having no separate maintenance, cannot acquire 
title to property by purchase from him. The validity of the con
tract under whieh the plaintiff claims title must be determi?ed 
by the law of that province. 

"Matters bearing upon the execution, the interpretation, and 
the validity of a contract are determined by the law of the place 
where the contract is made"." Scudder v. , Union National 
Bank, 91 U. S. 406. Story Oonf. of Law, §§ 242, 243. 

Bringing the mare into this state gav:e tha plaintiff no title 
which she did not acquire by virtue of the purchase from her hus
band, by the law of New Brunswick; and the mare was legally 
attachable here as the property of the plaintiff's husband. 

Plaintiff nQnsuit. 

APPLETON, 0. J., WALTON, BARRows, DANFORTH and PETERS, 
J J ., concurred. . 
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JOHN F. SMITH vs. THOMAS TARBOX. 

York. Opinion July 2, 1879. 

Evidence. Declarations. 

In trespass against an officer for attaching a store of goods claimed by the plain
tiff, on writs against the plaintiff's brother, the defendant denied the plain
tiff's title, contending that, with intent to defraud the brother's creditors, the 
plaintiff and brother arranged to give the plaintiff the nominal title while in 
fact the brother was the real owner; and to prove it the defendant offered in 
evidence the declarations of the brother, made while conducting the business 
and in the absence of the plaintiff, tending to show that he was not clerk but 
principal, and that the plaintiff's name was only used to protect the goods 
against the brother's creditors: Held, inadmissible to prove the corrupt agree
ment. 

ON MOTION AND EXO.EP'.fIONS, 

'fRESPAss against the sheriff of this county for the alleged· mis
feasance of his deputy, in entering store No. 83, Marble Block, 

· Biddeford, and taking goods therefrom, in J nne, 1877. 

The defen,s:lant pleaded the general issue, with a brief statement 
of justification under legal writs ,against one George T. Smith, 
commanding the deputy to attach the goods in question as the 
property of George T. Smith, brother of the plaintiff, and their 
subseqnent sale on execution 'in due course of law, alleging th~t 
the goods were, the property of George T. Smith and not the 
plaintiff's, and that the plaintiff's claim was the result of a fraudu
lent arrangement' between the plaint{ff and his brother George to 
cover the property of George in fraud of his creditors. 

The plaintiff offered evidence tending to show that he bought 
the goods of one Staples, hired the store of him ~nd em ployed 
George to c~rry on the business in the store as his clerk and 
cutter. 

The defendant claimed that the purchase was in fact made with 
the fonds and on the credit of George, and the latter was in reality 
carrying on the business for his own benefit and on his own ac~ount 
and not as the serv~nt of the plaintiff. In support of this claim 
the defendant called B. F. Chadbourne as a witness by whom he 
offered to show that, subsequent to the plaintiff's alleged purchase of 
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Staples and while George was apparently carrying on the business 
in the store and in possession of the goods, George told the wit
ness that he (George) was in trade under his brother's (plaintiff's) 
name; that he was ashamed to do business thus as it hurt his 
credit; and that it was done for tlie s0lc purpose of protecting 
him against his creditors to whom he was indebted as one of the 
late firm of Cobb & Smith, and that he made many promises 
between March 8, 1877, and the date of the attachment to pay his 
debt to Chadbourne & Kendall, based on his assertion of his 
ownership of the goods attached. The p1·esiding justice exelnded 
the testimony and the defendant alleged exceptions, and moved to 
set aside tho verdict as being against law and evidence. 

John 1lf. Goodwin & W. F. Lunt, for the plaintiff. 

Alden J. Blethen, for the defendant, contended that the dec
larations of George T. Smith were ::tdmissible as coming from one 
in possession; and cited Bump Fraud. Convey., under head of 
"Declarations in Possession." Blake v. White, 13 N. H. 267. 
They were res gestae. Pomeroy v. Bailey, 43 N. H. 126. 

Uounsel also cited Bump Fraud. Convey. 265. 

SYMONDS, J. This is an action against the sheriff for the alleged 
trespass of his deputy in enterin~ a shop at Biddeford and attach
ing, on writs against George T. Smith, the plaintiff's brother, 
certain goods therein claimed by the plaintiff. 

The defense denies the plaintiff's title to the property and 
alleges that, with intent to defraud the creditors of George T. 
Smith, the plaintiff and he made an arrangement to give the 
plaintiff the nominal title to the goods attached, while in fact 
George T. Smith was the owner of them and the proprietor of the 
business carried on in the shop. 

During the trial, the defendant in support of the theory that 
the goods were the property, not of tho plaintiff but of his brother, 
offered to prove certain deelarations of George ·T. Smith, made 
while he was conducting the business, tending to show that he 
was 'not a clerk but the principal, and that his brother's name was 
used only as a protection to him against the claims of preexisting 
creditors. 
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These declarations of George T. Smith, made in the absence 
of the plaintiff, were excluded by the court, and to this ruling 
the defendant excepts. 

It is evident from an examination of the exceptions and report of 
evidence that the statements of the plaintiff's brother were offered 
for the purpose of proving the corrupt agreement alleged. There 
was nothing else in dispute which they tended to· establish. 

Upon this qnestion of collusion between the plaintiff and his 
brother, of the existence of the alleged conspiracy or fraudulent 
agreement between them, we think the declarations of George T. 
Smith were not admissible against the plaintiff, under any of the 
exceptions to the rule excluding hearsay testimony. Although 
they were made while he was in possession of the stock and 
engaged in managing the business, still they were only competent 
evidence against himself and those between whom and him~elf 
some privHy of interest or estate or some collusioJ? was first 
shown. They were not admissible against the plaintiff to prove 
the fact of such privity of interest nor to prove such collusion. 

The sole purpose which the admission of the testirnony in this 
case could have served would have been in its tendency to prove 
that the plaintiff was a party to the fraudulent agreement 
alleged. The result would have been to affect the plaintiff upon 
this preliminary question, of the existence of such common fraud
ulent design, by tl;e statements of another, made out of court and 
not in the plaintiff's presence. 

The authority cited from 13 N. H. 267, has some tendency to 
support the claim of the defendant in regard to the admissibility 
of the evidence we are considering. But upon examination we 
are satisfied that the ground on whid1 the learned court in that 
case deemed the evidence admissible was that the relation of ven
dor and vendee existed between the plaintiff and his brother, 
James L. Blake, whose de<~larations were recc:C\ived. Sucp sale 
being alleged to be fraudulent as to both parties to it, the declara
tions of each became material. This is not true of the present 
case. The plaintiff does not claim title through , his brother, 
George T. Smith; and to receive in evidence the declarations of 
the latter would be to go one step farther than the· court go in 

VOL. LJ!"X. 9 
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Blake v. lVl2ite, and to overstep a wise and necessary limit to the 
introduction of testimony before the jury. It is not that in par
ticula1· instances the admission of evidence like this might not 
serve the ends of justice, but that i11 its general operation, the rule 
excluding it will produce better results. 

Whatever doubts may remain upon the case, we are of the 
opinion that, the rulings on matters of law having been correct, 
there is no such manifest error as will justify us in disturbing the, 
verdict. 

Motion and exceptions overruled. 
Judgment on the verdict. 

APPLETON, C. J., W·ALTON, BARRows, PETERS and Lrnn:EY, JJ.1 

concurred. 
VIRGIN, J., did not sit. 

PARKER P. BuRLEIGH, in equity, vs. RussELL H. WHITE, 
administrator, & others. 

Aroostook. Opinion July 8, 1879. 

Equity,-practice. Partnership. Lien. 

It is not an objection to the report of a master in chancery that he acted 
under a general mandate only, the master having performed the services that 
were intended to be required of him and no more. 

A partner in the purchase and permitting of lands, who by agreement puts 
his personal services against the furnishing of capital by his copartner, has 
the right to charge against the partnership any sums necessarily expended 
by him for the personal services of others in and upon the common 
property. 

In a bill in equity brought by an equitable owner against the heirs of a 
co-owner for the title of real estate and its earnings accruing before the 
death of their ancestor, the court will, under a prayer for general relief, 
entertain jurisdiction of all matters growing out of the property during the 
pendency of the suit between the parties thereto. 

If one owner has converted to his own use more than his proportion of the 
1 

proceeds from the joint estate, the court, in making a final settlement 
between the parties, will decree to the other owner a lien for such excess 
upon the estate left, with suitable provisions to make the lien effectual. 

ON REPORT. 

BILL IN EQUITY. The material allegations of the bill and 



BURLEIGH V. WHITE. 131 

answer will be found in 64 Maine, 23. When the case was before 
the court as reported above, the bill was sustained and the estate 
declared subject to the resulting trust claimed. The opinion then 
ordered a master to be appointed to ascertain the true condition of 
the mutual demands between the parties. Accordingly a master 
was appointed, and on the coming in of his report, the case, by 
agreement of the parties, was made law on the report, the court 
to award such final or other decree as they adjudged prnper, the 
report to be open to either party the same as if exceptions had 
been filed. 

The report was as follows : 
"That objection was seasonably 1-aken by the counsel for the 

defendants to any proceedings before me, because no decretal 
order defining the duties of the master was presented, whid1 objec
tion I overruled. The defendants also seasonably objected to the 
introduction of any evidence concerning moneys received by 
William H. Burrill or Russell H. White, as administrators of the 
estate of James White, deceased. This objection was also over
ruled by me. 

"That I find the true condition of the mntual demands bct\veen 
the parties to be as stated on pages six to twenty, inclusive, 
of the schedule hereunto annexf:d and fo)•ming part of this report; 
and that the balance due the complainant on the first day of 
March, A. D. 1878, inclusive of interest computed on eacJ1 item 
of said demands, to that date, was $8,731.44. In reaching this 
conclusion, I have allmved the charge of the complainant for scal
ing, surveying, examining lands, &c., as per paper hereto annexed, 
marked 'A' amounting with interest as aforesaid to $1,151.46. 
But if this court shall determine that under the agreement set r 

forth in the complainant's bill, said charges last named are not 
allowable, then one-half of the amount is to be deducted from 
said balance, leaving due the sum of $8,155.71, as by page twenty-
one of said schedule. 

"That I find the true condition of the mutual demands 
between the complainant and said· James White, at the time of 
the decease of said White, December 24; A. D. 1870, inclusive 
of interest computed as aforesaid, to be stated as on paper 'B' 
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hereto annexed and forming part of this report, and that the 
balance due the complainant at that date, was $1,931,21. But 
if one-half of the amonnt of the charges for scaling, &c., as per 
paper marked 'A' before referred to are not allowable, then I find 
a balance of $1,355.48, due the complainant from said James 
White, at the time of his decease as aforesaid. 

"And I further find and report that on the tenth day of August_, 
A. D. 1871, by the~r deed of quitdaim of that date, duly exe
cuted and recorded, Annette W. White, and Camilla A. White, 
two of the defendants, for a consideration of three thousand dol
lars conveyed to Russell H. White, co-defendant,' all of' their 
'right, title and interest in and to all real estate in the state of 
:Maine, formerly owned by James White, late of Belfast, now 
deceased,' and that on the twenty-fifth day of August, A. D. 
1871, by their deed of quitclaim of that date, duly executed and 
recorded, Eugene L. White, and Willis T. White also co-defend
ants, conveyed to said Russell H., 'all' their 'right, title and 
interest in and to all the real estate belonging to James White, 
deceased, late of Belfast.' The nominal consideration in said 
deed last named, was one dollar, but it appeared by testimony 
introduced by the defendants, that the real consideration pnid was 
three thousand dollars. It also appeared that prior to receiving 
said conveyances, said Russell H. caused an examination to be 
made at the registry of deeds, in Aroostook county, concerning 
the title to the lands of which the said James White was seized 
at the 6me of his death, and found the same unincumbered. To 
the introduction of said deed, and to evidence concerning the 
same, said complainant made seasonable objection, which objection 
I overruled. 

"I find that at the date of said conveyances t_o said Russell H., 
viz: on the twenty-fifth day of August, A. D. 1871, the true con
dition of the mutual demands between the parties to be as stated 
on paper marked 'C' hereto annexed and forming a part of this 
report, and that the balance then due the complainant, inclusive 
of interest to the first day of March, A. D. 1878, was $2,050.16. 
But if the charges for scaling, etc., as per paper marked 'A' are 
not allowable, then I find a balance due the complainant of 
$1,474.43. 
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"And I further find and report that from the date of the appoint
ment of said Russell H. White, as administrator of the estate of 
said James White, vjz: on the tenth day of December, A. D. 
1872: to March 1, 1878, inc]usive of interest to the said last 
named date, he the said Russell H., received on account of the 
lands in question, the sum of $7,532.21, and disbursed the sum of 
$1,329.89, as per paper marked 'D' hereto annexed and forming 
part of this report. In addition to said amount of disbursements, 
he paid certain notes given by said James White to Theophilus 
Cushing, for the lands in Littleton, amounting, with interest to 
said last named date, to $9,896.52, as per paper 'D' before 
referred to. As there was no evidence that said notes ·were 
secured by a mortgage on said lands, I have regarded the amount 
of the same as cash payments made by said James White, at their 
respective dates in the general statement of mutual demands 
herein first made. 

"And I further find and report that up to the date of said con-
. veyances to said Russell H. White, viz: on the twenty-fifth day 
of A11gnst, A. D. 1871, said William R. Bnrrill;administrator of 
the estate of said J arnes White, received on account of said lands 
the sum of $679.01, and disbursed the snm of $277.49; and that 
the amonnt received by him during the whole period of his admin
istration was $8,928.46, and that the amount disbnrsed was 
$1,890.56. These several amounts, which include interest com
puted to March 1, 1878, appear by paper marked 'E' hereto 
annexed and forming a part of this report. 

"And I farther find and report that the balance due from the 
complainant to said James White, on private or separate accounts, 
with interest computed to March 1, 1878, is $3,794.76, as per 
page nineteen of the sched~le. aforesaid. I find that all the 
accounts between the parties relative to Linneus lands, have been 
adjusted, and that on the 27th day of October, A. D. 1870, a 
balance of $3,683.86, was then admitted by the complainant to 
be due on old notes to said White. 

"And I further find and· report that a certain paper marked 
'A' introduced by the complainant, admitted to be in the hand
writing of said James White, had no probative weight with me 
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except as sustained by other evidence; and that I found no items 
therein sustained by force of said paper alone. 

"And I further find and report that neither the complainant, 
nor said Russell H. White, in his individual capacity or as admin
istrator of the estate of said James White, or for services claimed 
to have been rendered by said James White, have proved any 
claim for personal services in relation to said lands, except so 
far as em braced in said paper ' A' hereto annexed·. 

"And I further report that by agreement of counsel this report 
made by me as mnster is to be entered at nisi p1·ius, as 'law on 
report,' and it is to go to the full court, and is to be open to 
€ither party the same as if they had filed exceptions thereto." 

A. "TV: Paine, for the complainant. 

J. Baker, for the defendants. 

I. The master had no jurisdiction because the canse was not 
committed to him by any decretal order defining his duties and 
powers. Adams Eq. 375, 379, 384. Simmons v. Jacobs, 52 
Maine, 147. 

II. The complainant is not entitled to recover in this snit on 
any accounts that accrued after the death of White. The decision 
must be within the scope of the allegations and in accordance 
therewith. The allegations and the scope of the bill are confined 
to transactions that took place prior to the death of w·hite, or 
existing. at the time of his death. Money in his hands and dne 
from him at the time of his death, and notes and demands dne to 
him at that time arising from sales of lands or the stumpage, only 
can be included in the final judgment. 

The question of title is res adjudicata. The present inquiry 
relntes solely to accounts and choses in action which vest in the 
administrator and not in these heirs. A large part of the balance 
found due from White was not derived from any notes or con
tracts that accrued prior to his decease. The sum of $1,931.21 
only is the maximum recoverable. 

From that sum should be deducted the amount charged by the 
plaintiff for "scaling, surveying and examining the lands." That 
was included in his agreement, and he was to do it without com-
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pensation. But lie was in the legislature and land agent during a 
large· part of the time when these services were rendered, and so 
he conld not. render them himself in person as he agreed to do, 
bnt employed others to render them for him, and not for the joint 
operation; and of course he ha.s no more right to charge for them 
than if he had rendered them himself. It was his dnty and part 
of his agreement to furnish these services without charge, without 
compensation, and in set off and consideration of the advance
rnents and hazards of :white. He might rellder them per se or 
per al?:um as he pleased, bnt not at the cost of White in either 
case. The $1,931.21 should therefore be reduced to $1,355.45, as 
the largest sum the plaintiff can recover, with interest from March 
1, 1878. 

III. But if the conrt should overrule this position, then we 
contend that the balance of accounts must be strn<'.k at the time 
Russell H. White took his deeds frorh fonr of the six heirs of the 
estate, Augnst 10 and Angust 25, 1871. These deeds were both 
recorded prior to the commencement of this snit. The purchases 
were made in good faith, fo1· a valuable consideration of $3,000 
to each heir, and made by said White after searching the records 
and finding no incumbrance on the property, and without any 
knowledge or belief on his part of any secret trust. 

If it is said that this title is not valid against this secret trust, 
we claim that it is, and must be held so until it is judicially set
tled i11 a proper process and with an appropriate issne. White 
is unqnestionably entitled to have that question litigated and a 
deliberate and binding decision made upon it. This he has not 
had, and cannot have in this bill, because it is not directly in issue 
by the pleadings, but only collaterally; and no decision that conlJ 
be made on that question under this bill and the pleadings would 
prevent White from litigating it again. 

PETERS, J. We think the objection to the master's acting in 
the case is not well taken. He had a general mandate only, but 
did not exceed the power that would have been committed to him 
had his duties been prescribed by the court with more particu
larity or detail. No inconvenience has arisen from it. His 
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examinations and report fully cover all the grounds that either 
side rests its questions upon. 

We can· have no doubt that the complainant should be allowed 
for strnh mouey as he paid out for tracing lines, scaling lnmber 
and the like. It is not his own services that he asks pay for, bnt 
to ha,·e the sums refunded to him which he has paid ont. The 
tvidence before the master is not before us. The presumption is 
that this account was properly examined and allowed. We think 
the allegations in the bill in relation to the services of the com
plainant as joint owner or copartner, referred to what he was to 
do in respect to the property himself. It does not follow that no 
outside services were necessary. 

Another question presented is, whether the auditor should state 
the accounts as far as items are concerned which have accrued 
from the property since the death of White, the 01·iginal holder 
of the title to the lands. In other words, shall the land and all 
matters and accounts be settled up to this time, or only up to the 
death of White ? The bill was originally against the administra
tor and heirs of James White, and now stands by amendment 
against his heirs, one of whom is the administrator and, subject to 
the complainant's claim, the sole owner of the property. The 
whole accounts are one subject matter, the pnrsuit of one inqniry, 
and relate to the same estate. No difficulty can arise from making 
in this proceeding a final settlement. On the contrary, it must 
be a positive benefit to both sides. Time, labor and 'money will 
be saved thereby. Two suits should never be required where all 
matters can be adjusted in one. The original claim only is thereby 
dispoB.ed of, with such matters as have arisen out of the same 
pendente lite. The gist of the bm is virtually against the prop
erty and the fruits of the property. A supplemental bill is 
never necessary where the original bill can accomplish a just 
result. Having the bill in our hands, under the prayer for gen
eral relief, all necessary relief can be afforded. This is in accord
ance with the general rules laid down by all authors on the sub
ject of equity. Nelson v. Bridges, 2 Beav. 239. Story Eq. 
J ur., § 794, and note. If this were not so, a part of the subject 
matter of the suit could be abstracted and carried away while the 
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plaintiff's claim is being resisted and delayed by the defendant, 
without adequate remedy for it. 

The rights of all the parties can be preserved by the form of 
the decree. All the respondents bnt one are now virtually out of 
the e<;mtroversy, but should not recover costs, as they are but 
nominal parties and have beer. subjected to no expenses in the 
litigation. Their assignee has been the only active defendant. 

The bill is sustained with costs. The complainant is declared 
to be the owner of an undivided half of the lands remaining 
unsold, and of one-half of all sums of money, in any form, due 
or to be due, for lands, or stumpages therefrom, sold and not 
accounted for in the report of the auditor; and entitled to receive 
a conveyance of such shares from Russell II. White in any 
capacity or right in which he is the holder of the same. The 
complainant is to have a lien upon the other half of such lands 
and sums of money for the sum of eight thousand and seven hun
dred and thirty-one dollars and forty-four cents, and interest 
thereon from March 1, 1878, and for the costs of this suit. The 
principal respondent and his predecessor in title having taken and 
converted to their use a portion of the common estate, it fo equi
_table, and in accordance with the principle regulating copartner
ships and co-ownerships, that the complainant should be remuner
ated therefor from the same property. Therefore the master 
already apJ?ointed shall appraise and set off to the complainant 
such undivided portion of the half of the lands ~nd claims last 
named as will be equal in value to the sum and interest' and costs 
aforenamed ; land to be first taken in preference to the choses in 
action; a suitable conveyance and transfer of the appraised prop
erty to be made by the respondent, Russell H. White, to the com
plainant: unless an amount equivalent to the amount o~ the 
appraisal shall be paid to the complainant, or be secured to him, 
by the respondent, upon such terms as a single judge may settle 
when the master's report again comes in. A decree in accord
ance with these terms and conditions to be entered as a final 
determination of all matters under this bill in dispute between the 
parties. Sampson v. AleaJande1·, 66 Maine, 182. 

APPLETON, 0. J., WALTON, BA1mows, DANFORTH and LIBBEY, 

JJ., concurred. 
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STEPHEN s. w ILLIAMS VB. SOLON w HITE. 

Sagadahoc. Opinion July 18, 1879. 

Consignment. Contract. 

The defendant agreed to take the plaintiff's hay to B, seil it and pay him the 
net proceeds; on arriving in B, the defendant, in his own name, consigned 
his whole cargo, comprising several lots of other owners with the plaintiff's, 
to commission merchants, who, from time to time, sold portions of it and 
made remittances to the defendant on account of sales of cargo, but failed 
before the whole was disposed of: Held, that, if the defendant had a right 
to consign the plaintiff's hay, he should have done it separately and required 
separate accounts of its sale. 

To charge the plaintiff with a portion of the foss on the cargo, he must 
show that the proceeds of sale of the plaintiff's luty were not paid by the 
remittances from the consignees to the defendant. 

ON REPORT. 

AssuMPSIT to recover balance due for 8 177-200 tons of hay, 
$75.75 having been already paid. 

The facts sufficiently appear in the opinion. The court to ren
der such judgment as may be fit upon the law and fact. 

J. W. Spaulding & F. J. Buker, for the plaintiff. 

W. T. _Hall, for the defendant. 

LIBBEY, J. The defendant was engaged in the business of 
buying and shipping hay to Boston for sale, and in November, 
1877, he agreed· to take the plaintiff's hay, send it to Boston and 
sell it, and pay the plaintiff the proceeds of sale, less freight and 
charges. He took it and consigned it with the rest of the cargo, 
made up of several lots, a part of which was his and . a part 
belonged to others, to commission merchants, in his own name, 
for sale. The cargo was sold, from time to time, by the con
signees, and an account thereof was rendered by them under date 
of January 25, 1878, by which it appears that the net amount of 
sales of the cargo was $1,612.78. Prior to rendering the account 
the consignees had remitted to the defendant at different times 
about $1,000 on account of sales of the cargo. In February 
following .the consignees failed; and after that the defendant 
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received $100 for hay sold after the failure, and a dividend of 
twelve and a half per cent on the balance. He claims that the 
plaintiff is chargeable with his pro rata share of the whole 1oss 
on the cargo. We think not. 

If the defendant had a right under his agreement with the 
plaintiff to consign the plaintiff's hay to commission merchants 
for sale, which would depend upon the usage in that business, about 
which there is no evidence, it was his duty to consign it sepa
rately, an<l require a separate account of its sale, as it might be 
of a different quality from the rest of the cargo, or might be sold 
on a different state of the market, and bring a different price. 
He had no right to intermingle it with the rest of the cargo, to 
be sold in his own name, rendering no separate account of its 
sale. To charge the plaintiff with a portion of the lose, it is 
incumbent on him to show that the proceeds of sale of the plain
tiff's hay were not paid by the remittances. In the absence of 
any express appropriation of payment by the parties, the law 
would appropriate the remittance in payment of proceeds of sales· 
previously made; and if the plaintiff's hay had been sold before 
the remittance, and the sum remitted was sufficient in amount, the 
defendant must be regarded as having received the proceeds of 

' sale of that hay, and liable for the full amount. By the account 
of sales rendered by the consignees, it does not appear when any 
portion of the cargo was sold. The defendant offers no other 
evidence in regard to it. Moreover, there was a portion of the 
hay unsold when the consignees suspended, which was afterwards 
sold for $100, and the ,vhole amount was received by the defend
ant. It does not appear whose hay it was. If it was the plain
tiff's, he is entitled to the proceeds. 

We think the defendant fails to show any ground on which the 
plaintiff is chargeable with a portion of the loss; and that he is 
liable for the net proceeds of the sales of the plaintiff's hay, 
which appear to be $121.71. The plaintiff has received $75.75, 
leaving $45.96 due him . 

.Defendant defaulted for $45.96, and 
interest from the date of the writ. 

APPLETON, 0. J., WALTON, BARROWS and DANFORTH, JJ., con
curred. 



140 WEBBER V. DORAN. 

JoHN WEBBER vs. WILLIAM DoRAN, & SOMERSET CouNTY, trustee. 

Somerset. Opinion July 18, 1879. 

Trustee. Contingent liability. 

To charge an alleged trustee by reason of any money due from him to the 
principal defendant, it must appear ~hat, when the writ was served upon 
the trustee, the money was due absolutely and not contingently. 

Thus, where the principal defendant agreed to put into the basement of a 
courthouse furnaces which should heat the building to the· satisfaction of 
the county commissioners, at a specified price, payable when completed, 
and thereupon put in two furnaces which had not been accepted when the 
writ was served upon the county; and within a reasonable time thereafter
ward the furnaces were rejected as insufficient, and a new contract was 
made for adding another for a specific sum together with the original sum 
and intere5t: Held, that the trustee be discharged. 

ON EXCEPTIONS. 

AssuMPSIT. 

The only question raised by the exceptions was upon the 
ruling of the presiding justice whereby he discharged the trustee 
upon the disclosure. 

J. Wrigltt, for the plaintHf, cited Par. Con. 539. Emery v. 
IJavis, 17 Maine, 252. 16 Maine, 17. 9 Pick. Hl. 7 Cush. 
485. JJwinel v. Stone, 30 Maine, 384. Smith v. Oahoon, 37 
Maine, 281. Hill. Sales, 274, 275. 

The trustee should be charged. See Balkham v. Lowe, 20 
Maine, 369. Lane v. Nowell, 15 Maine, 86. Hooper v. Day, 
19 Maine, 56. Gutter v. Perkins, 47 Maine, 557. Davis v. 
Davis, 49 Maine, 282. Bryant v. Erskine, 50 Maine, 296. 
Wither v . .Munroe, 19 Maine, 42. Ware v. Gowen, 65 Maine, 
534. Ricker y. Fairbanks, 40 Maine, 43. 

Walton & Walton, for trustee. 

LIBBEY, J. The writ was served on the trustee February 14, 
1879. On January 3, 1878, the county of Somerset, the. alleged 
-trustee, by its commissioners, made a contract with Doran, the 
tPrincipal defendant, by which he agreed to put into the basement 

( u \VJ I ld 
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of the court house two or more furnaces of the kind called 
Doran's Eagle Furnace, to heat the court room and the offices in 
it sufficiently and to the satisfaction of the county commissioners, 
and warrant the perfect working of the same, together with all 
the apparatus and appurtenances connected therewith, in all states 
and conditions of the weather, and to furnish all the materials 
therefor, of the best quality, to be completed by January 25, 
1878. And in case the furnaces did not work perfectly and to 
the satisfaction of the commissioners, he was to take them and 
the apparatus out and restore the building to ·the same condition 
that it was in when he commenced putting them in. 

And the county was to pay said Doran therefor, when the 
agreement on his part should be performed to the satisfaction of 
the coµnnissioners, the sum of $325, towards which sum he was 
to take the stoves then in the court room for $40. 

By the disclosure it appears that Doran put in two furnaces in 
the last of January or first of February, 1878, and they were 
used in the building up to the service of the writ. After March, 
1878, the county commissioners were requested by Doran, from 
time to time, to determine whether the f'urnaces were of sufficient 
capacity and worked to their satisfaction, but they declined then 
to accept them, on the ground that they had not had sufficient 
opportunity to test their capacity and working in all conditions of 
the weather, and in all uses of the building, but the refusal to 
accept was not final. To this Doran does not appear to have 
objected. This state of tl1ings continued up to the time of the 
service of the writ. 

At the March term, 1879, the commissioners finally determined 
that the two furnaces were not of snflident capacity to heat the 
building as required by the contract, and rejected them; where-· 
upon a new contract was made by which Doran was to put in 
another furnace of his largest size, for which, and the two he had 
before pnt in, he was to have $360, and interest on $285 from the 
time the two furnaces were set up. 

Upon these facts we think the trustee was properly discharged. 
At the time of the eervice of the writ the liability of the trustee 
was contingent. R. S., c. 86, § 55, clause 4. .Dwinell v. Stone, 
30 Maine, 384. Bryant v. Erskine, 50 Maine, 296. 
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It was not to become fixed till the commissioners determined 
that the furnaces were of sufficient capacity and worked satisfac
torily; or at least till they unreasonably refused to determine, and 
Doran had in fact complied with the terms of the contract on his 
part. Clwpnian v. Lowell, 4 Cush. 378. Brown v. Foster, 113 
Mass. 136. 

It does not appear that any complaint was made by Doran that 
the delay was unreasonable. On the contrary, he acquiesced in 
the action of the commissioners, and it was finally demonstrated 
that the two furnaces were not of sufficient capacity to heat the 
building as the contract required, and a new contract was made 
by which another was to be put in. True, the action of the com
missioners with Doran after the service of the writ cannot affect 
the rights of the plaintiff, but the fact that the two furnaces were 
found not to be of sufficient heating capacity, tends to show that 
the delay of the commissioners was not unreasonable, or, if it 
was, that the principal defendant had not performed the contract 
on his part. 

Exceptions overruled. 

APPLETON, C. J., WALTON, BARROWS and DANFORTH, JJ., con
<mrred. 
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KNOWLTON PLATFORM AND OAR COUPLING COMP ANY 

vs. FULLER G. OooK. 

Knox. Opinion J nly 18, 1879. 

Assignment. Indenture. Construction. Evidence. 
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K, a patentee for a certain improvement in car couplings, and having in 
view certain other improvements therein; anct having invented certain 
improvements in car platforms and draw bars, and having in contemplation 
certain other improvements therein, entered into an indenture with the 
defendant, S and R, by which the defendant, S and R were each to pay 
one-third of all expenses incurred in securing before and thereafter letters 
patent on the inventions, or contemplated inventions, and in introducing 
the inventions into actual use; and whenever any part of the patents were 
sold to any persons other than the defendant, Sand R, for actual use, then 
the expenses of sale and further introduction to be paid by all the parties 
pro rata. K also agreed to devote his time and inventive powers to perfect
ing all the patents, and, as soon as letters were obtained, to assign to the 
defendant, Sand Ran undivided one-sixth thereof to each. Subsequently 
K assigned a portion of his half to certain others, who with all others 
interested organized themselves into the plaintiff corporation under R. S., 
c. 48, §§ 18-20, for the purpose of manufacturing and selling the patented 
articles and licenses to make and use the same, all of the parties becoming 
stockholders therein. Thereafter, K assigned to the plaintiff company all 
his title and interest in his two patents for improvement in car couplings, 
therein agreeing to assign to the plaintiffs all future improvements by him 
made in the premises, and that the full benefit of the indenture first named 
should accrue to and become the property of the plaintiffs. Thereafter
wards, the defendant, S and R assigned to the plaintiffs all their title and 
interest in the same patents, with an agreement t4at the full benefit of the 
indenture first named should accrue to and become the property of the 
plaintiffs. In an action by the plaintiffs to recover one-third of the expenses 
mentioned in the indenture between K and the defendant, S and R: Helcl, 
that K's assignment to the plaintiffs did not include his claim for such 
expenses incurred before the assignment; and that K's assignment and the 
assignment of the defendant, Sand R extinguished the indenture. 

Parol evidence as to the understanding of the parties as to the effect of a 
written assignment of an indenture is inadmissible. 

ON REPORT. 

AssuMPSIT to recover balance of certain items of expenses 
enumerated in a certain indenture between 0. H. Knowlton of the 
one party, and the defendant, J. D. Spear and J. E. Robinson, of 
the other, amounting to $110.13, less $43.42. 
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The plaintiffs claimed to recover by virtue of the indenture 
named and the assignments of Knowlton to the plaintiffs, and of 
the defendant, Spear and Robinson to the plaintifis; 

The indenture and assignments sufficiently appear in the 
opinion. 

· The plaintiffs offered evidence tending to prove that it was the 
understanding, at the formation of the plaintiff corporation, that 
the defendant, Spear alld Robinson were to continue liable for 
expenses as before the organization, and that the plaintiffs were in 
fad to be subroga.ted to, or to succeed to the rights of Knowlton 
under the indenture; also evidence to prove a reference by plain
tiffs and defendant, a year or so after the incorporation of plain
tiffs, of the question as to whether there had then been such a sale, 
under agreement "A," as to determine the liability of the defend
ant thereunder, as showing the construction placed upon the 
several agreements by these parties; also evidence to prove that, 
subsequent to agreement "A," the stock or interest originally 
owned by or derived from C. H. Knowlton has never been 
assessed by the company for any expenses or liabilities, and that 
all the other stock has been, and that this was in pursuance of 
the original understanding at the making of agreement for 
incorporation. 

Defendant objected to all parol evidence, because the several 
contracts and all the transactions between the parties are in writ
ing, and cannot be enlarged, varied, controlled or explained by 
snch evidence. 

It was admitted for the purposes of this action that C. H. 
Knowlton has performed all that was obligatory upon him under 
the indenture, and that several patents have been taken out and 
assigned by him to the company since its formation; and that J. 
P. Cilley, John Carr, Herbert C. Havener, Alonzo Snow and 
John C. Knowlton purchased the interest they owned at incorpor
tion from C. H. Knowlton prior to the incorporation. 

The action was marked law on report, with the stipulation that, 
if the parol testimony offered was admissible, or if the action was 
maintainable without it, the action was to stand for trial; other
wise plain tifis to become nonsuited. 



CAR COMPANY V. COOK, 145 

0. E. Littlefield, for the plaintiff, cited .Dwinel v. Barnard, 
32 Maine, 116. Leffingwell v. Elliott, 8 Pick; 455. Holland 
v. Oraft, 3 Gray, 162. Longley v. Longley, 23 Maine., 39. 
Haven v. Brown, 7 Maine, 421. Folsom v. Merch. H. Ins. 
Oo., 38 Maiile, 414. Emery v. Webster, 42 Maine, 204. Brad
ford v. McCrary, 45 Maine, 9. Oovel v. Hart, 56 Maine, 518. 

On the admissibility of evidence. 1 Greenl. Ev., §§ 289, note 
2; 287, note 1. Haven "v. Br-own, supra. Hatch v. Kimball, 
16 Maine, 146. Fickett v. Swift, 41 Maine, 65. Courtenay v. 
Fuller, 65 Maine, 156. 

T. P. Pierce, for the defendant. 

LIBBEY, J. Prior to January 3, 1873, Charles H. Knowlton 
had procured letters patent from the United States for improve
ment. in car couplings, and had in view certain other improve
ments in car couplings; and had invented certain improvements 
in car platforms and car bars, and had in contemplation certain 
other improvements relating to said subjects; and on that day he 
entered into an indenture with the defendant, J. D. Spear and J. 
E. Robinson, by which the defendant, Spear and Robinson, on 
their part, agreed to pay, in equal shares of one-third each, all 
the expenses incurred in securing said letters patent, or that 
might thereafter be incurred in obtaining from the patent office 
letters patent on s-aid inventions, or contemplated inventions, 
including models, drawings, fees and all reasonable expenses; also 
all expenses of making patterns, sample specimens, and introduc
ing said inventions, or any of them, into actual use and trial; but 
whenever any of said patents or contemplated patents, or any part 
of them, should be sold to any person or persons other than said 
defendant, Spear and Robinson, for actual use, then from that 
time the expenses of sale and of further introduction should be 
paid by all of said parties in proportion to the share owned by 
each. 

And said Knowlton on his part agreed to devote his time and 
inventive powers to improving and perfecting each and all of 
said patents and contemplated patents, and as soon as any other 
patent should be obtained from the United States on said subjects 
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he agreed to assign to said defendant, Spear and Robinson one 
undivided sixth part thereof to each. 

Prior to October 14, 1874, said Knowlton had sold and 
assigned a portion of Ms half of said patents to Alonzo Snow, J. 
C. Knowlton, H. C. Havener, J. P. Cilley and John Carr, and 
on that day all the parHes interested fo said patents and imTen
tions, by an agreement in writing of that date, associated them
selves together for the purpose of organizing themselves as a cor
poration, by virtue of R. S., c. 48, §§ 18-20, "for the purpose of 
manufacturing and selling platforms, car conplings and connecting 
gear of cars, and letters patent; and to sell rights and licenses to 
make and use the couplings and inventions of Charles H. Knowl
ton." And on December 1, 1874, their incorporation for said 
purposes, under the name of the "Knowlton Platform and Car 
Coupling Company/' with a capital stock of $50,000, a11 paid in, 
was perfected, all of said parties becoming stockholders therein. 

On December 19, 1874, said Knowlton, in consideration of 
$7,500, sold and assigned to said company all his title and interest 
in his two letters patent for improvements in car couplings, one 
issued November 26, 1872, the other issued April 1, 1873. In 
the assignment said Knowlton agreed that whatever improvements 
might thereafter be made by him in car couplings and connecting 
gear, whether patented or not, should be assigned to and become 
the property of said company, and that the full benefit of the 

'agreement made by and between himself and the defendant, 
Spear and Robinson, dated Jan nary 3, 1873, should accrue to and 
become the property of the company. 

On February 8, 1875, the defendant, Spear and Robinson, in 
consideration of $25,000, sold and assigned to said company all their 
title and interest in said patents, with an agreement similar in 
terms to that in said Knowlton's assignment, transferring to the 
company all benefit of the said indenture of January 3, 1873. 

The plaintiffs claim to recover of the defendant one-third of 
certain expenses specified in said agreement of January 3, 1873, 
incurred by said Knowlton prior to his assignment to them, and 
also one-third of such expenses incurred by them since said assign
ments. 
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Their claim to recover for the expenses incurred by Knowlton 
iA based on the ground that the agreement in his assignment of 
his patents is an assignment to the plaintiffs of his right of action 
for said expenses against the defendant under said agreement of 
January 3, 1873. 

We think that agreement, construed in the light of the snbject 
matter to which it relates and the surrounding circumstances, is 
not an assignment by Knowlton to the plaintiffs of an existing 
right of action for expenses previously incurred ; but that it was 
the intention of the parties that the plaintiffs should take all 
benefit of the agreement of January 3, 1873, in the future only. 
If it was the intention of the parties to assign· all existing rights 
of action for expenses previously incurred, we should expect them 
to use apter terms than those used to express that purpose, and 
to make some stipulation requiring the plaintiffs to do what 
Knowlton was req nfred to do on his part by that agreement. 

The plaintiffs' claim to recover one-third of the expenses 
incurred by them since the said assignments is based on the 
ground that the defendant's liability still continued, under said 
agreement of January 3, 1873, after said assignments. We think 
by a fair construction of the contracts this ground is untenable. 

By that agreement Knowlt-1n and the defendant, Spear and 
Robinson entered into mutual stipulations by which each party 
was to do certain things in regard to the patent then issued, and 
to any patent or patents that might be thereafter issued, to said 
Knowlton. By the new arrangement all the parties interested in 
said patents and inventions were to be, and were, incorporated for 
the purpose of owning and managing those patents and the busi
ness growing out of them, and both parties to the agreement of 
January 3, 1873, were to convey and assign, and did assign, to 
the plaintiffs all their interests in said patents, including all bene
fit to either party under said agreement. 

By the assignment to the plaintiffs of that indenture by both 
parties thereto it became extinguished, and ceased to be an exist
ing contract. There were no longer two parties to it. It had 
become merged in one. If there can be any doubt as to the 
legal effect of the contracts entered into between the parties, the 
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construction which we have given them is supported by the con
sideration that by the indenture of January 3, 1873, Knowlton 
was to devote his time and inventive powers to improving and 
perfecting his patent and contemplated patents, and when a new 
patent was procured, the defendant was entitled to an assignment 
of one-sixth of it; but by said Knowlton's agreement with the 
plaintiffs, he was to assign to them all such new patents and inven
tions, and did procure and assign several to them. If the defend
ant's liability still continued under that indenture, he would be 
entitled to one-sixth of the new patents procured and assigned to 
the plaintiffs, but by his assignment to them of his interest in the 
indenture he ceased to have any right to a share of such patents. 
Moreover the plaintiffs, by their acts after said assignments, seem 
to have pnt upon them the same construction which we have given 
them, for by their votes from time to time, they assessed the 
expenses which they incurred upon their stockholders. 

The parol evidence offered is nut admissible, as it would con
thdict the written contracts between the parties, and control their 
legal effect. 

Plaintiffs nonsuit. 

APPLETON, C. J., WALTON, BARROWS and DANFORTH, JJ., con
curred. 



BLENN V. LYFORD, 149 

JOSHUA BLENN V8. H. HARRISON LYFORD. 

Somerset. Opinion· July 21, 1879. 
Accommodation note. Evidence. 

In an action by the indorsee against the maker of a dishonored promissory 
note, received by the plaintiff after maturity, it is competent for the defend
ant to show that it was an accommodation note, and that it was paid by 
the party for whose accommodation it was given. 

When an accommodation note has been paid, at or after its maturity, by the 
party whose duty it was to pay it, its negotiability ceases. 

The indorsee of such a note, when overdue and after such payment, cannot 
recover the same against the maker, though he may have paid value for it. 

ON REPORT •• 

AssuMPSIT by indorsee against the maker of a promissory note. 

After the note was read in evidence, the defendant offered the 
receipt following, signed by M. E. Rice, the payee, which was 
excluded: "Received of H. H. Lyford two notes of hand, dated 
in December last, for three hundred do11ars each, one payable in 
six months from date, the other seven months from date. These 
notes are for my benefit, except for his note due me April 15, 
1872, for $225. The balance of the two above named $300 notes 
I am to pay." 

Joseph R. Richardson, called by the defendant, testified in sub
stance that he bought the note in suit of M. E. Rice in the fore 
part of April, 1872; that it had about four months to run; that 
it then had on the back the words, "Holden without demand or 
notice, M. E. Rice," now erased; that he kept it two or three 
months after it became due. On being asked whether M. E. Rice 
then paid it and took it up, the answer, on objection of the plain
tiff, was excluued. 

Various other questions to similar purport, and other testimony 
tending to show equitable' defenses, was excluded on objection. 

By consent of parties, the case was withdrawn from the jury 
and reported to the law court. If the foregoing rulings were 
wrong, and if the evidence excluded was admissible and would 
constitute a valid ·defense against this plaintiff, the case is to stand 
for trial ; if inadmissible, or insufficient to constitute such defense, 
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a default is to be entered for the amount of the note, with interest 
since due. 

The remaining material facts sufficiently appear in the opinion. 

JJ. JJ. Stewart, for the plaintiff, contended that plaintiff is the 
proper holder of the note, which is commercial paper. None of 
these letters and writings are admissible to affect him, he being 
no party to them, and no proof being offered that he had any 
notice or knowledge of them before he purchased the note. 
Brown v. Spofford, 95 U. S. 478. Collins v. Gilbert, 94 Id. 
754. Bank v. Grow, 60 N. Y. 85, 87. Wait v. Chandler, 63 
Maine, 257. .Malbon v. Southard, 36 Maine, 148. 

For the same reason the other evidence offered was inadmissi
ble to affect the plaintiff, and constituted no defense. 

Even if a note is accommodation paper, and overdue when 
taken, and the party taking it knows it is accommodation paper, 
that affords no defense. Red. & Big. L. Oas. Prom. Notes, 264, 
and cases cited. Thompson v. Sliepherd, 12 Met. 311. 

Here there is neither proof nor pretense that the plaintiff had 
any knowledge when he purchased the note that it was accommo
dation paper. He took it before it was due, for full value, and is 
entitled to recover. Collins v. Gilbert, supra. Farrell v. 
Lovett, 68 Maine, 326. 

Josiah Crosby, for the defendant. 

APPLETON, 0. J. This is an action of assumpsit on the follow
ing note: 

"St. Albans, Me., Dec. 2, 1871. Seven months from date, 
value received, I promise to pay M. E. Rice, or order, three hun
dred dollars, at any bank in Bangor. H. H. Lyford." 

The note was indorsed in blank "M. E. Rice." The following 
words were also on the hack of the note, erased with ink but legi-, 
ble: "Holden without demand or notice. M. E. Rice." 

Granting the presumption that the plaintiff is a bona fide 
holder for value of the note before maturity, that presumption 
may be· overcome by proof. 

It appears from the testimony that the note was indorsed to 

• 
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one Richardson, for value, in the April following its date; that it 
was not paid at maturity, and that about three months after its 
dishonor he delivered it to Rice, the payee. 

The plaintiff then received the note in suit, when overdue. The 
note remaining unpaid after maturity was dishonored, and it was 
the duty of the indorsee to make inquiries concerning it. If he 
takes it, though he gave a full consideration for it, he does so on 
the credit of the indorser. He holds the note subject to all 
equities with which it may be incurnbered. 

As the plaintiff is the indorsee of a dishonored note, it was 
competent for the defendant to show that it was an accommoda
tion note, and that it had been paid by the party for whose 
accommodation it was given. 

That the note was for the accommodation of the payee is abun
dantly shown by his receipt of the date of February 22, 1872, as 
well as by the testimony offered and excluded. 

The note being for the accommodation of Rice, it was his duty 
to pay it. The note being found after dishonor in the hands of 
the one bound to pay it, the presumption is that he paid it. 
2 Par. N. & B. 220. It was competent to show that in fact he 
paid it, but the answer to an inquiry whether the note was paid 
by Rice was excluded. This was erroneous. 

Assuming the note to have been paid by Rice, it was the same 
as if paid by the maker. It was paid by the party whose duty it 
was to pay it. The purpose for which it was given has been 
accomplished. The negotiability of a note ceases after its pay
ment by the party who should rightfully pay it. "Now it can
not be denied," says Denman, 0. J., in Lazarus v. Cowie, 43 E. 
0. L. 819, " that if a bill be paid when due by the person ulti
mately liable on it, it has done its work, and is no longer a nego~ 
tiable instrument. . . But the drawer of an accommodation 
bill is in the same situation as the acceptor of a bill for value; he 
is the person ultimately liable, and his payment discharges . the 
bill altogether." 

Rice, when he took up the note in suit, had no right of action 
against the maker, and could not transfer to the plaintiff any 
better right after maturity than he had. Edwd. B &. N. 564.* 
Fish v. French, 15 Gray, 520. Tucker v. Smith, 4 Maine, 415. 
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In the cases cited by the plaintiff there are most important 
differences from the one under consideration. In Bank v. Crow, 
60 N. Y. 85, the plaintiffs were the indorsees of the note for 
value and before maturity, and were consequently to be protected. 
In Thompson v. Shepherd, 12 Met. 311, it was held that the 
indorsee of a note, who receives it for value from the second 
indorser, after it has been dishonored by the maker, can recover 
thereon against the maker, altho~1gh he knew when he received it 
that as between the maker and first indorser it was an accommo-

-~.------· .--- - . 
d~tion note. But this is upon the principle affirmed by the court 
in Woodman v. Churchill, 52 Main~, 58, that where the first 
indorsee of a promissory note acquires· a right of action ngainst 
the maker, by being a b2_7],{J, Ji.de pnr~l)H-ser,, without notice and 
before maturity, he can transfer a good title as well after as ~e.fore 
the not8 becomes d1ie. 

Except'fons sustained. 
Action to stand for trial. 

W .ALTON, B.ARRows, DANFORTH and LIBBEY, JJ., concurred. 
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In re HERBERT L. DAMON, appellant from DECREE OF JunGE 
01!' INSOLVENCY. 

Androscoggin. Opinion July 23, 1879. 

Insolvent act. Constitutional law. 

The constitution of the United States does not prohibit the enactment of an 
insolvent law by a state. 

The insolvent act of this state, having been enacted while the fe@leral bank
rupt law was in force, went into full operation upon repeal of the bankrupt 
law, and not before. , 

The provision of Stat. 1878, c. 74, ~ 15, authorizing the sequestration of the 
estate of an insolvent without previous notice to him, is not unconstitu
tional for that cause. 

0 N EXCEP'rIONS. 

On December 9, 1878, the judge of the court of insolvency, on 
application of the creditors of the appellant, issued a warrant for 
taking possession of the appellant's estate in accordance with the 
provisions of Stat. 1878, c. 74, §§ 14, 15. The warrant was made 
returnable December 24, 1878, and ordered the appellant to then 
appear. 

On return day Damon appeared before the court of insolvency, 
resisted the prayer of the application, and filed a motion alleging., 
in substance, that he was adjudged an insolvent ori December 9, 
1878, on the petition of his creditors and without any notice to 
himself, contrary to the law of the land; that the statute under 
which he was so adjudged is un~onstitutional and void, for that 
when said statute was enacted, to wit: February 21, 1878, the 
federal bankrupt law was in force and so continued until Septem
ber 1, 1878; that the state statute did not take effect upon its 
passage, or at the expiration of thirty days after the recess of the 
legislature which enacted it, by reason of the federal bankrupt 
law; and that the state statute never became of effect. The 
prayer of the motion was for a dismissal of the proceedings 
against him. 

The judge of the court of insolvency overruled the motion; 
and Damon appealed to the supreme judicial court. 

,,'rhe,, presidi?g justice of the appellate court ruled, as matter of 
1•· · ·· ' if lf,f. oT 
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law, that the decree appealed from be affirmed. Thereupon the 
appellant alleged exceptions. 

Hutchinson, Savage & Hale, for the appellant, cited 1 Kent 
Com. 387. .Houston v. Moore, 5 Wheat. 21. R. S., c. 1, § 3. 
Const. Maine, Art. I, §§ 1, 9. U. S. Uonst. 7 Amend. 14 Amend. 
Barron v. Mayor Baltimore, 7 Pet. 243. Porter v. Taylor, 4 

Hil1, 140. Mass. Stat. different. 

Prye, Cotton & White, contra. 

APPLETON, C. J. The insolvent law of this state, c. 74 of the 
acts of 1878, was enacted while the bankrupt law of the United 
States was in full operation. The proceedings in the case before 
us are under the insolvent law of this State, and were commenced 
since the repeal of the bankrupt law. 

I. It is objected that the statute of this state is nnconstitution_al 
and void because enacted while the bankrupt act of the United 
States was in full force. 

It is provided by section eight of the first article of the consti
tution of the United States that "congress shall have power 

. . to establish . . uniform laws on the subject of bank
ruptcies throughout the United States." Here is no prohibition 
against the passage of bankrupt or insolvent laws by the states. 
As long aE> the national government abstains from legislation on 
this subject the states may act .• "It is snfficient to say," observes 
Marshall, U. J., in Stu,rgis v. Crowninshield, 4 Wheat. 122, "that 
until the power to pass uniform laws on the subject of bankrupt
cies be exercised by Congress, the states are not forbidden to pass 
a bankrupt law, provided it contain no principle which violates 
the tenth section of the first article of the constitution of the 
United States." The right of the states to pass insolvent or 
bankrupt laws, and that the power given to the United States is 
not exclusive, has been repeatedly affirmed. Buyle v. Zacharie, 
6 Pet. 348. Cook v. Moffat, 5 How. 310. Baldwin v. Hale, 1 
Wall. 9'23. 

If there is a state law on the subject, the ·subsequent passage of 
a bankrupt law by congress neither repeals nor annuls it. It only 
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suspends its operation so far as the law of the State may be in 
conflict with the act of congress. As was said by Bartol, C. J ., 
in Lavender v. Gosnell, 43 Md. 153, "the act of congress sus
pends the state law but does not repeal it. Proceedings com
menced under the state law prior to the passage of the bankrupt 
act may be carried on to their final termination in accordance 
with the provisions of the state law." Ju,dd v . .Ives, 4 Met. 401. 
Oliamberlain v. Perkins, 51 N. H. 337. 

A voluntary assignment by a debtor for the benefit of his cred
itors, under the insolvent law of the state, is prima facie an act 
of bankruptcy within the thirty-fifth section of the bankrupt act 
of 1867, but snch an assignment, no proceedings in bankruptcy 
having been instituted, remains valid, unless such proceedings are 
instituted within six months thereafter. Maltbie v. Hotchkiss, 
38 Conn. 80. The insolvent law of this state is not wholly super
seded by the bankrupt act of the United States, but when they 
come in conflict, the latter must prevail. Hawkins' Appeal, 34 
Conn. 549. Gerry's Appeal, 43 Conn. 289. In Iowa it was held 
that the state insolvent Jaw was not nullified, superseded or sus
pended by the bankruptcy law, and that jurisdiction might be 
exercised under the former until proceedings have been com
menced under the act of Congress. .Reed v. Taylor, 32 Iowa, 
209. But it is not required to go to the length of the case last 
referred to. 

While the bankrupt law fa in full force, it has, or may have, 
jurisdiction of cases within its provisions. ''Upon the repeal of 
that law," observes Dewey, J., in Atkins v. Spear, 8 Met. 491, 
"the insolvent law of Massachusetts was revived, and with its 
revival all the limitations and restrictions upon the right to a dis
charge revived, although the acts occurred during its suspension." 
The bankrupt law merely suspending the state insolvent laws, 
upon its repeal they at once revive and need not be re-enacted. 
Lavender v. Gosnell, supra. "If the right of the states to pass 
a bankrupt law is not taken away by the mere grant of the power 
to congress," observes Marshall, C. J,, in Sturgis v. Orownin
shield, supra, "it cannot be extinguished ; it can only be sus
pended by the enactment of a general bankrupt law. The repeal 
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of that law cannot, it is true, confer the power on the states ; but 
it removes a disability to its exercise, which was created by the 
act of congress." 

It follows from these decisions that a state insolvent law is not 
unconstitutional, and that it is neither repealed, annulled nor ren
dered void by the passage of the bankrupt law, for proceedings 
commenced under its provisions may be completed, notwithstand
ing the existence of a bankrupt law enacted after their commence
ment, and because the moment the act of congress is repealed the 
state law at once revives. It is evident, therefore, that the state 
law has vitality notwithstanding and during the existence of the 
pararnoun~ law of the United States, for if it was void by the act 
of congress it could not revive. 

We now come to the question whether the state can pass an 
insolvent or bankrupt la,:y during the existence of an act of con
gress on the subject. In other words, whether the act under dis
cussion is in force. Its validity is unquestioned unless absolutely 
void in its inception. 

No constitutional provision has been violated, for the passage 
of such a law is not merely not prohibited, but it is impliedly 
sanctioned by the clause giving congress power over the subject 
matter of bankruptcies~ The legislature may pass a law to take 
effect instantly, or at a future day, or on the happening of a future 
event. If the statute had said that it was to take effect npon and 
after the repeal of the bankrupt law of congress, there could 
have been no doubt as to its validity. But such is the precise 
effect of the law without the insertion of any such provision. 
The act of congress is the paramount law on the subject when 
called into action. The law of the state is subordinate to it. The 
efficient action of the state law is suspended for the time being 
precisely as in the cases already considered, when a national bank
rupt law was passed subsequently to a state law on the same sub
jeet. The state may pass a law which is subordinate to the para
mount authority of national legislation, and is only subordinate 
to that, but which, when that ceases to have force by reason of its 
repeal, has at once the vigor of law. Whether the law of the 
state is existent and superseded hy the subsequent legislation of 
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congress, or is inoperative by reason of precedent congressional 
action, can make no difference. In either case the efficiency of 
the state law is alike suspended and in abeyance while the act of 
congress is in force, and when that is repealed the law of the state 
at once and instantly becomes operative, and action may be had 
under its provisions. 

II. It is urged that the law was invalid because it did not go 
into complete operation after its passage. But that is not 
requisite to its validity. It does go into partial operation on its 
passage. It was a law valid in all respects and to be obeyed, 
except so far as it was in conflict with the statute of the United 
States. When that conflict ceased, the law went into full opera
tion. It was a law, to go into full effect when it ceased to be in 

i'li.· conflict with the act of congress, and whether that was inserted 
in the act, or left as the legal result from the relation of the state 
and national government to each other, can make no difference. 

III. It is claimed that the act is in violation of the state consti
tution because, as the appellant's counsel allege) it provides by 
section fifteen that the debtor may be adjudged a bankrupt, and 
his property, without notice to him in the first instance, may be 
sequestered. 

This is not a new question. It was raised in Massachusetts 
under provisions similar to those of the act under consideration, 
in Kimball v . .Morris, 2 Met. 579. "The object of authorizing 
the preliminary proceedings seems to have been to provide in the 
first place for a sequestration of the property of the debtor, upon 
an em parte application of a creditor, and in this respect does not 
differ from proceedings by writ of injunction, issued for the pur
pose of preserving the property in its present state." A similar 
question arose in relation to the power of bank commissioners to 
restrain banking corporations from acting, by injunction issued 
before any hearing, in Com. v. farmers & .Mechanics' Bank, 
19 Pick. 542, and the constitutionality of the statute giving such 
·power was affirmed. Indeed, the statute gives no more power 
than was conferred by the bankrupt law of the United States. 
Rev. Stat. U. S., § 5024. It authorizes the sequestration of the 
property of the debtor on certain conditions by warrant duly 
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issued by the judge of insolvency. By the law of the state any 
creditor, of his own mere motion, may seize by attachment, with
out prior notice, all the attachable property of his debtor, or he 
may, after taking the prescribed oath, arrest his person. Much 
more, then, may he sequestrate the attachable vroperty of his 
debtor under the sanction of a warrant issued by a magistrate 
upon application upon oath. O'Neil v. Glover, 5 Gray, 144. 

Exceptions overruled. 

WALTON, BARRows, DANFORTH, VIRGIN, PETERS, LIBBEY and 
SYMONDS, J J., concurred. 

SARAH. P. ROBINSON vs. WILLIAM w. EDWARDS. 

Kennebec. Opinion July 21, 1879. 

Evidence. Practice. 

In trespass against an officer for seizing and selling the plaintiff's goods on 
an execution against another person, the officer's return on the execution 
is not admissible evidence for the def end ant to prove the amount and value 
of the goods taken. 

In such action, mortgages of the same property by the execution debtor to 
other parties are not admissible. 

A point not taken at the trial is not open on a bill of exceptions. 

ON MOTION AND EXCEPTIONS. 

TRESP Ass for taking and carrying away a stock of boots, 
shoes and leather, of the alleged value of $534.53, claimed by the 
plaintiff. Date of writ, September 13, 1876. The defendant 
justified as a deputy sheriff under a writ in favor of the Water
ville Bank v. Isaac Robinson & another, from whom the plain
tiff acquired her title. 

The officer's return on the execution issued upon ·the judgment 
in the action above named was offered by the defendant to show 
the amount of the goods taken and their value as ascertained by 
the sheriff's sale on the execution, but was excluded. The 
defendant also offered a record of a foreclosure of a mortgage of 
the goods from Isaac Robinson & another to one Frye, made 

..'I 
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April 25, 1876, whieh was objected to and excluded. Also mort
gage from the same persons to Waterville Savings Bank, dated 
August 22, 1870, and assignment of the same to Baker & Baker 
July 6, 1877, and foreclosure by the assignees, which were 
exclu<led. Also record of a mortgage from the same parties to 
Waterville Savings Bank, May 21, 1873, and assignment to 
Tiaker & Baker July 6, 1877, and foreclosure of the same by the 
assignees, which were excluded. 

The verdict was for the plaintiff for $543.62. The defendant 
seasonably filed a motion to set the verdict aside as against law 
and evidence and the weight of evidence, and alleged exceptions. 

Baker & Baker, for the plaintiff. 

~ F. A. Waldron, for the defendant, contended that partnership 
creditors have a priority over private creditors. Lind. Part. 877. 
9 Maine, 28. 20 Maine, 91. 68 Maine, 78. 6 Mass. 242. 

By uniting plaintiff's two claims she has lost all claim to com
pensation from the assets of the firm until the creditors of the 
firm have been paid in full. 2 Comst. 262. 52 Barb. 26. 4 
Maine, 400. 5 Maine, 471. 23 Maine, 22. 34 Maine, 273. 40 
Maine, 528. 63 Maine, 318. 

Mortgaging partnership property by Isaac Robinson to secure 
his private debt was outside the partnership business, a fraud upon 
creditors of the firm as well as the other partner, and void as to 
both. Lind. Part. 223. Gow Part. 58. Story Part. 190-210, 
and notes. Bayley Bills (4 ed.) 47. 3 Kent Com. 42. 1 East, 
49. 13 East, 175. 2 Esp. R. 524, 731. 2 Caines, 246. 2 
Johns. 300. 4 Johns. 251. 16 Johns. 34. 19 Johns. 154. 11 
Wend. 75. 1 Wend. 529. 3 Pick. 5. 5 Pick. 412. 7 Pick. 
542. 10 Pick. 147. 12 Peters, 229. 10 Paige, 170. 5 Mason, 
176. 4 Maine, 84. 31 Maine, 454. 50 Maine, 442. 58 Maine, 
415. 67 Maine, 499. 

The mortgage was ~iven with intent to defmud, hinder and 
delay creditors, and was receivetl''by this plaintiff for the purpose 
of aiding and assisting therein. 7 Maine, 252. 14 Maine, 104. 
44 Maine, 11. 4 Cush. 446. 7 Met. 520. 

If this formed any part of her motive in taking the mortgage, 
it is void as to creditors. 44 Maine, 11. 
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There was a secret trust to enable mortgagors to settle with 
their creditors, which renders the mortgage void. 23 Maine, 221. 
11 N. H. 460. 20 Johns. 5. 

Plaintiff gave no answer to notice of attaching officer, as 
required hy the revised statutes. R. S., c. 81, § 43. 

The return of the officer on execution in original suit should 
have been received to show amount of goods taken, and also as 
the best evidence of their value which it was possible to obtain. 

The intent to defraud, hinder and delay the creditors of Isaac 
Robinson & Co. on the part of the plaintiff was a material issue 
on the trial of the case. The foreclosure of the mortgage from 
Ann C. Robinson and Isaac Robinson tu Frye, and the assign
ments of savings bank mortgages to Baker & Baker and foreclos
ure of the same, being similar transactions, and, under the pecu
liar circumstances of the case, tending to show fraud, should have 
been admitted. 4- Maine, 172, 306. 12 Maine, 515. 17 Maine, 
341. 32 Maine, 55. 48 Maine, 322. 113 Mass. 384. 11 Cush. 
213. 

They were ruled out as too remote in point of time, but no rule 
has ever been established in regard to time. The question in this 
case .is, "did the evidence offered tend to prove the intent of the 
party?" Defendant claims that it did, and hence should have 
been admitted. 3 Greenl. Ev., § 15. Ros. Crim. Ev. (3 Am. 
ed.) 99. 11 Cush. 213. 

Fraud is a conclusion to be deduced not merely from events but 
from their relation to each other. To separate them is to deprive 
them of their legitimate effect. 23 How. 187. 8 Wheat. 173. 
24 Conn. 94. 13 N. H. 270. 

APPLETON, C. J. This is an action of trespass for taking and 
carrying away a stock of boots and shoes belonging to the plain
tiff. The defendant ·justifies as a deputy sheriff having a writ in 
favor of the Waterville Bank v. Robinson & another, from 
whom the plaintiff acquired her title. 

The jury by their verdict have established the plaintiff's title 
to the property in dispn te. 

Exceptions are filed to rulings of the justice presiding at nisi 
prius. 
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I. The returns of the officer on .the execution in the original 
action were offered in evidence ·by the defendant to show the 
amount of goods and their value, as ascertained by the sheriff's 
sale on the execution, bnt they were ruled out. 

This ruling was correct. The execution would show the 
amount of the goods returned thereon, but it would not show that 
more goods had not been taken. 

The plaintiff, at all eveuts, was entitled to recover the fair 
market valne of the property at the time and place of its taking. 
What that was could not be shown by an officer's return of the 
price which articles seized brought at a forced sale on execution 
at public auction months after the original attachment. 

IL The mortgages offered in evidence, from Ann 0. Robinson 
and Isaac Robinson to the Waterville Savings Bank, and their 
assignment to Baker & Baker_, were matters inter alios, and they 
should not in any way injuriously affect the plaintiff's rights. 
They were properly excluded. 

III. The evidence is folly reported upon the motion for a new 
trial. The points raised in argument were not presented at nisi 
prius, or, if they were, no exceptions have been taken to the 
rulings of the justice presiding in relation thereto. Goodnow v. 
]£ill, 125 Mass. 587. In either case the defendant has no cause 
of complaint. He should have raised the questions now pre
sented, and if he . did, and the rulings were unsatisfactory, he 
should have excepted thereto. 

There was contradictory evidence. The integrity of the plain
tiff's claim was impeached. The decision of her title was sub
mitted to a jury under instrnctions to which no excepti011s have 
been taken, and with rulings, so far as disclosed, which are unex
ceptionable. 

Exceptions and motion overruled. 

WALTON, BARROWS, DANFORTH, LIBBEY and SYMONDS, J J., con
curred. 

VOL. LXX. 11 
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STEPHEN W. TowNSEND, administrator, vs. WILLIAM H. LIBBEY. 

Kennebec. Opinion July 22, 1879. 

Officer,-liability of. Trustee,-default of. 

When an officer, ordered to attach real estate, neglects to do so, and it is 
conveyed by the debtor before judgment on the action, he is liable for 
official neglect, although the execution was not placed in the hands of an 
officer within thirty days from the rendition of judgment. 

If, in SQ.ch case, there ~as real estate of the debtor remaining on which a 
levy might have been, but was not made, the value of such real estate 
should be allowed in reduction of damages. 

The judgment against a trustee on default only makes out a prima facie 
case of indebtedness, which may be disproved on scire facias. 

ON REPORT from the superior court of the county of Kennebec. 

CASE against the sheriff of the county of Kennebec, to recover 
darnnges for an alleged neglect of one of his deputies to attach 

real estate as directed in a writ in behalf of the plaintiff against 
one Benjamin Haines as principal defendant, and the city of 
Gardiner as his trustee. 

The m:.:i,terial facts sufficiently appear in the opinion. 
The law court, by agreement of parties, were to render judg

ment upon the facts ::i.nd law applicable thereto. 

I£. 8. Webster, for the plaintiff. 

L. Olay, for the defendant, cited Todd v. Darling, 11 Maine, 
34. Crockett v. Ross, 5 Maine, 443, 445. Boynton v. Flye, 12 
Maine, 17. Pearson v. Tincke1·, 36 Maine, 384-388. Abbott 
v. Jacobs, 49 Maine, 319. 

APPLETON, C. J. This is an action against the sheriff of Ken
nebec county, to recover damages for an alleged neglect of one 
of his deputies to attach real estate. 

The plaintiff sued out a writ of attachment, dated October 1, 
1877, against Be11jarnin Haines, and the city of Gardiner as his 
trustee. Tbe writ was served by the deputy to whom it was 
delivered by serving the trustee with a copy and reading the same 
to the principal defendant.. The action was entered at the next· 
March term at which it was returnable, and judgment by default 
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was rendered against the principal and trustee, and an execution 
was issued thereon April 2, 1878. 

The deputy to whom the writ was delivered for service was 
ordered to attach real estate, which he failed to do. The daqiages 
for this neglect the plaintiff socks to recover in this action. 

At the time of the attachment the defendant was the owner of 
real estate, the principal part of which he conveyed away shortly 
after the date of the plaintiff's writ and before the recovery of 
judgment. 

The evidence conclnsively shows official neglect on the part of 
the deputy. The officer was liable if judgment was rendered for 
the plaintiff, and at the time of its rendition, and while it was in 
force, there was no real or other estate upon which a levy could 
be made. · 

It is urged in defense that the plaintiff should not recover, 
because the execution was not placed in the hands of an officer 
within thirty days after the rendition of judgment. But if this 
debtor had conveyed away all his property so that there was norie 
on which a levy could be made, the deljvery of the execution into 
the hands of an officer would have been an idle and useless cere
mony. Abbott v. ,Jacobs, 49 Maine, 319. 

If the:re had been no intervening conveJ ance or attachment of 
the debtor's property, it is obvious that the plaintiff would not 
have been harmed by the officer's neglect to return an attachment. 
So far as there was real estate upon which a levy could have been 

made, it was the dnty of the plaintiff to levy on the same. So 
far as there was real estate, it was the neglect of the plaintiff that 
he did not ]cvy on it, and for this neglect the defendant and his 
deputy should not suffer. An allowanec of seventy-five dollars 
in reduction of damages should be made for the value of the real 
estate remaining in the debtor's hands, which might have been 
seized on execution had it been seasonably delivered to the officer. 

The plaintiff obtained judgment against the trustee by default. 
This makes out a prima facie case of indebtedness. The judg
ment is for the goods of the debtor in the hands of the trustee. 
But this judgment is not conclusive between the parties. It is 
not final. On scire f acias, the trustee may disclose further, and 
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a jndgment in that suit on disclosure or by default would be bind
ing on him. R. S., c. 86, §§ 65-71. No deduction should be made 
for the snpposcd funds in the hands of the trustee, for the evidence 
shows that there .. were not any which could have been secured in 
case of a seasonable demand on the execution. 

Defendant defaulted. Judgment for 
tlie original judgment against 
Hairws, less $75.00. 

WALTON, BARRows, DANFORTH, LIBBEY and SYMONDS, JJ., con
curred. 

DANIEL M. DuNHAM vs. BosToN & MArnE RAILROAD COMPANY. 

Penobscot. Opinion July 21, 1879. 

Common carrier. Forwarder. 

When a railroad company receives goods from a connecting road to be 
transported to the owners, it is bound to forward them forthwith; and they 
cannot justify their detention on the ground that, by their regulations, 
goods so received are not to be forwarded until the receipt of a bill of back 

' charges, and that no such bill accompanied the goods. 

ON REPORT. 

CASE for damages for the detention and non-delivery, a.nd the 
not forwarding, within a proper and reasonable time, of a car of 
mowing machines and parts of mowing machines, whereby the 
plaintiff was unable to fill his contract for and sell forty-five 
machines, and to use the parts in repairing other machines. 

Plea, general issue. 
The following facts were agreed : 
In the summer of 1876, a car containing mowing machines and, 

parts of mowing machines was shipped from Little Falls, N. Y., 
to the plaintiff, directed to Bangor, Maine. 

After coming over various connecting railroads, in the ordinary 
course of transportation, the car arrived in Boston over the Fitch
burg railroad, July 1, 1876; and on that day (which was Satur
day), and probably in the afternoon, it was placed by the latter 
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company on the track of the defendant company in Charlestown, 
Mass., at usual place of transfer between the roads, and what is 
called a memorandum bill was left at the crossing man's house 
near by. No notice -was given of the same by the servants of the 
Fitchburg company to the servants of defendant company, anrl it 
is not customary to give such notice, each company taking cars 
which they find upon their track. 

On July 3, 1876, the servants of defendant company took said 
car into their possession, and got the memorandum bill where it 
had been left. The regular way-bill of the freight in said car was, 
by mistake on the part of some servant of the Fitchburg com
pany, delivered on said July 3 at the freight office of the Eastern 
railroad company, in Boston, and was not delivered to defendant 
company until July 11, 1876, when it was delivered at their gen
eral freight office in Boston. 

Said car was taken by defendant company, on said J nly 3, over 
the line of their road to Portland, Maine, reaching there on the 
morning of July 4. It remained in Portland on the track of 
defendant company until July 12, 1876, and was not meanwhile 
offered to the Maine Central railroad company, the next connect
ing carrier. On Jnly 12, 1876, the car was delivered to said 
Maino Central company by defendant company, and on July 13 
was brought through to Bangor, the place of its ultimate destina
tion. 

It was also admitted that, by due conrse of transportation, the 
car would have arrived July 5, but did not in fact arrive until 
July 14, when, as plaintiff contended, the term of sales for that 
seaso_n had passed and the goods not worth more than forty per 
cent of their market price when ordered. 

In defense it was admitted that C. L. Hartwe11, now, and in 
July, 1876, the general freight agent of said Fitchburg company, 
would testify that : 

"The usnal and customary method of transaeting business 
between connecting lines of railroad, when freight is transported 
over such connecting lines, is this: When the freight has been 
carried over one road, the yardman, so called, at the terminus of 
that road delivers the car containing the freight to the yardman 
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of the next connecting road, at the same time giving him a mem
orandum bill, so called, which bill shows the name of the person 
to whom the freight is directed, the place of its ultimate destina
tion, and sometimes a spe1.:ification of what the freight is, but 
which does not show the amount of charges upon the freight for 
carriage up to tliat point. It is also usual, upon the same day 
with the. delivery of the freight and the memorandum bill, for the 
delivering road to make out at their freight office a regular way-l,ill 
of the freight, which regular way-bill shows, in addition to every
thing shown by the memorandum bill, the amount of the charges 
of the delivering road upon the freight, which charges include 
their charge for carriage over their own line and whatever charges 
they have paid or become responsible for for transportation over 
other roads over which the freight may have come, and deliver 
this way-bill at tho freight office of the receiving road. 

"According to the custom of doing business between connect
ing roads, whenever one road receives freight from another con
necting road, they become responsible to the road from which 
they receive the freight for all charges they have for their own 
carriage and for back charges, whether paid by thorn or which 
they in their turn have become responsible for; and the last 
road, which carries the freight t◊ place of ultimate destination, 
retajns the freight until they have collected all these charges. 

"In some cases the regu1ar way-bill is not delivered on the 
same day with the freight, and iu such cases the cnstom of the 
Fitchburg railroad compa11y, of which I am, and in July, 1876, 
was, the general freight agent, is to receive the freight with the 
memorandnm bill, and send it forward at once, and afterwards, as 
soon as received, sending on the regular way-bill. Such, too, has 
been the habit of the Boston & Maine railroad company in doing 
business with our road. There are, however, some roads which 
rofnse to receive freight at all without the regular way-bills show
ing charges. 

" In all cases, upon the receipt of freight, the company receiv
ing it becomes responsible for all charges for previous transporta
tion over connecting lines to the company from which they have 
received the freight." 
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It js also admitted that W. J. 0. Kenney, now, and jn July, 
1876, the general freight agent of the defendant company, would 
testify exactly the same as Mr. Hartwell, both in relation to the 
general custom of doing business between conneeting roads, and 
as to th\ particular custom of the Boston & Maine and Fitchburg 
companies, in cases where regular way-bill showing charges is not 
delivered on the same day with the freight. 

It is also admitted that Payson Tucker, now, and in July, 1876, 
the superintendent of the Maine Central railroad company, would 
testify as follows : 

"The established rule of the Maine Central railroad company 
is, not to receive goods from connecting lines to be forwarded 
unless snch goods are accompanied by a regular way-bill, or mem
orandum, giving name of consignee, destination and charges due. 
This rnle was in fnll force and effect during the year 1876, and 
was adopted in accordance with or~ers from the Superintendent's 
office." 

if asked by plaintiff's counsel, Mr. Tncker would also say that, 
if perishable goods were offered to his company without the regu
lar way-bill accompanying, he thinks he shonld direct their being 
received and forwarded, if thereto particularly requested by the 
conneding road, and upon being folly protected from all liability 
resulting therefrom by the road offering the goods; but would 
also add that such cases did not often occur, and he did not 
remember any such actual case .. 

It is also admitted that Robert A. McClntchy, now, and in Jnly, 
1876, the freight agent of the defendant company, in Portland, 
would testi(y that, as such agent of the defendant company in 
Portland, the place of connection of the two roads, the regula
tions of the Maine Central railroad company, testified to by sup
erintendent Tucker, had been communicated to him; tr.at the 
business between the two companies was done in accordance there
with ; and that in every case where he, in behalf of the defend
ant company, had offered freight to the Maine Central company 
without accompanying way-bill showing charges, the freight had 
been uniformly refused, and that in several cases he did so offer 
freight and have it refused. 

• 
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It is also admitted that Charles M. Chase, of Reading, Mass., 
would testify that, in July, 1876, he was in the employ of the 
defendant company, in Boston, as yard clerk in the freight depart
ment. His duties as such clerk were to receive memoranda 
accompanying fl'eight received by defendant company from con
necting roads in Boston, to go to the freight office for the way
bills of the freight, and from the memoranda and way-bills to 
make out new memoranda to accompany the freight over the line 
of the defendant company. The memoranda made by him were 
known as condnctors' memoranda, and were to he passed in by 
condnctors with the way-hills of freight at the freight office of the 
company, at the end of their route. 

He remembers a car load of mowing machines received from 
the Fitchburg railroad company, in Boston, directed to D. M. 
Dunham, Bangor, Maine. He thinks the memorandum received 
by him with the car was dated Jnly 1, 1876, and was received by 
him this same day the car was delivered to defendant company, viz: 
July 3, 1876. He knows the car was forwarded to Portland over 
defendants' road on the same day it was received; there was a 
delay in the delivering of the way-bill of this car load of 
ma~hines, and he distinctly remembers of going during this 
delay to Mr. Saville, then the freight agent of the .Fitchburg com
pany, in Boston ; he had before going at least twice reported the 
non-delivery of this way-bill at defendant company's freight office, 
to Charles E. Merritt, that he might write to the Fitchburg 
officials for it. When he pert,onally went to Mr. Saville for it, 
Saville told him that the bill had not yet got round. He remem
bers this transaction from having looked into the car, noticing the 
character of the freight, and thinking it had better go forward at 
once. He person~Hy attended to its being attached to that day's 
train, and spoke to the conductor of the train about it. He also 
remembers it from the nnnsnal delay in the delivery of the way
bill, and from the matter being investigated soon after, when it 
was fresh. 

The memoranda sent by him with freight contain the name of 
place on defendants' road from which the freight starts, the place 
thereon where it is to leave the road, the name of consignee, 
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place of -final destination, number of car, and description of its 
contents. 

It is also admitted that Charles E. Merritt, of Boston, would 
testify that, in ,July, 1876, he was employed in the general freight 
office of the defend ant company, in Boston; that, in the course of 
said employment, in said July, 1876, between the time when a car 
load of mowing machines directed to D. M. Dunham, Bangor, 
Maine, was received by defendant company, from Fitchburg com
pany, and the time when the way-bill of said freight was received 
by defendant company, he wrote two letters to the freight officials 
of the Fitchburg company, and sent them in the ordinary course 
of such business by messenger, inquiring about said way-bill, and 
requesting its delivery; that ho has no personal knowledge of the 
delivery of the car, except as it was reported to him by the man 
in the yard at the time; that he remembers sending these letters 
on account of the delivery of the way-bill, and because the mat
ter was brought to his attention upon its investigation not long 
afterwards, when it was fresh. 

It was agrned that all the foregoing testimony, which it was 
.admitted would be given by the various persons aforesaid, should 
be regarded as if actually given upon the stand, and that it may 
be used by either party in the case as proof actually taken on the 
stand, subject only to such legal objection as might be made to its 
admissibility if actually offered on the stand, such objections to be 
made by either party at the trial or in tho argument of their case, 
without prejudice on account of such objection not having been 
earlier made and herein noted. 

The case was then withdrawn from the jury and continued on 
report, with the stipulation that, if the full court shall decide that 
the defendants had a legal right to detain the car in question until 
the Fitchburg railroad company had delivered the expense account 
of back charges, then a nonsuit is to be entered; otherwise, the 
case to be sent back for the jury to settle the facts, under such 
rules of law as may be laid down by the law court. 

H. L. Mitchell, for the plaintiff. 

Wilson &: Woodard, for the defendants, cited Watts v. Bailey, 
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49 N. Y. 464. St. John v. Van Santvoord, 6 Hill, 157. 
Farmers & JJ[echanics Bank v. Champlain Trans. Co., 23 Vt. 
186. Williams v. Gilman, 3 Maine, 276: 1 Greenl. Ev.,§§ 292, 
294. 2 Redf. Railw. (5 ed.),§ 184. Judson v. Western'R. Corp. 
4 Allen, 520, 526. Briggs v. Boston & .L. R. R. Co., 6 Allen, 
246. Story Bail., § 532. Bowler v. E. & N. A. Railway Co., 
67 .Maine, 395. Stevens v. Boston & Wore. R. R. Oo., 8 Gray, 
262, 266. 

APPLETON, C. J. The defendants, on July 1, 1876, re<:eived 
from the Fitchburg railroad compa,.~y certain goods consigned to 
the plaintiff at Bangor, with a memorandum stating from whom 
received and to whom and where to be delivered, but the Fitch
burg com'pany neglected or omitted from carelessness to furnish 
the defendant with the amount of precedent freight earned. 

The defendants received the goods, and on the third or fourth 
of July carried them to Portland, where they remained until 
July 12. when, having received a bill of all previous freight 
earned, they delivered the goods to the Maine Central raikoad, 
which corporation took them · to their place of destination and' 
delivered them to the consignee. . 

The plaintiff, in consequence of the delay in transportation, lost 
the sale of his goods, and brings this action to obtain compensa
tion for such loss. 

The acceptance by the defendants of the goods at Portland was 
complete when the goods' by their consent came into their hands. 
Pratt v. Railway Co., 95 U. S. (S. 0.) 43. 

The defendants receiving the goods and 'taking them to Port
land, in so doing were common carriers and liable as such. 

But as the goods were to· be deliv~~ed at. a point beyond their 
line, and as they knew where and td whom ,they were to be deliv
ered, they were thus to be regarded as f,qrwarders, 1Rnd it. became 
their duty to forward the goocl,s without unnecessary delay. 
Plantation No. 4. v. Hall, 61 Maine, 517. Rawson v. Holland, 
59 N. Y. 611. BuJ'roughs v. N. & W. R. R. Oo., 100 Mass. 
26. 

The defendauts manifestly neglected their duty as forwarders. 
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For so doing they rely upon an established rule of the Maine 
Central railroad company, which is not "to receiv8 goods from 
connecting lines to be forwarded unless snch goods are accom• 
panied by a regular wa;r-bill or memorandum giving name of con
signee, destination nnd charges due." 

But this rule, if proved, cannot avail, because they did in fact 
receive the goods and carry them part way, and thus receiving 
them and transporting them they were bound to forward. 

While the Jefendants elaim all the rights of common carriers 
they must diseharge all the duties of sueh carriers. Railroads 
tnay make arrangements for mutual accommodation. They may 
have the merit of conrnnienee, but they have not the force of law. 
They are not obligatory on the public. 

It is claimed that they are to be cxc:used because the antecedent 
charges for freight had not been delivered and they eould not 
collect the freight earned. Bnt that is no excnse. Because the 
Fitchbnrg railroad company neglected to furnish the amount of 
freight, so that they were unable to state the amount of precedent 
freight and collect it, is no exeuse for not forwarding the goods in 
their possession. 

But they would not be responsible for its collection if the neg
ligence of the Fitchburg railroad company prevented their having 
the necessary information to enable them to make such colleetion. 
They should not suffer for _the negligence of others for whose acts 
they are uot responsible. They could forward the goods with 
their own bill for freight earned by them. 

But the defendants having received and carried the goods were ( 
bound to deliver them to the next railroad. In Reynolds v. B. 
& A. R.R. Go., 121 Mass. 291~ the defendants refused to reeeive 
the goods because there was no freight bill and expense voncher. 
In the present ease the defendants did receive and transport over 
their line, bnt n~glected t_o forward. They cannot deny that they 
had the custody of the goods as carriers; that they were responsi
ble as such carriers over their road; that when the goods reached 
its terminus their Iiability as carriers had terminated and a new 
duty as forwarders had arisen, which they neglected to discharge. 

But the defendants are not justified in the delay in this case by 
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the evidence upon which reliance is placed. Hartwell, the gen
eral freight agent of the Fitchburg ranroad, and Kenney, the 
general freight agent of the defendant comp:rny, agree that in 
cases where the regular way-bill is not delivered on the same day 
as the freight, the custom of both railroads "is to receive the 
freight with the memorandum and send it forward at once, and 
afterwards, as soon as received, sending on the rcgnlar way-bill.'' 
Neither witness states that the road receiving the freight with the 
memorandum is to retain it till the way-bill is received, or that 
the freight received is subject to the fnl'ther order of the road 
delivering it until the way-bill is forwarded. If it were so, the 
road receiving the freight might be compelled to hold it against 
the will of the owner until the road delivering the freight should 
see fit to deliver the way-bill. This would make the subsequent 
carriage of goods depend upon the action of the railroad deliver
ing, and their carriage might be delayed indefinitely. 

What the defendant corporation should have done, and what it 
did not do, was to deliver the freight with their own charges only, 
and the memorandum stating the place where and the person to 
whom the freight was to be forwarded, to the next line of 
railroad over ·which the goods were to be transported. If the 
Fitchburg railroad should not forward their freight bill in a 
reasonable time, so that the defendants could collect the freight, 
they would not be responsible for it. The loss wonld be the 
result of negligence on the part of the Fitehburg railroad, which 
that corporation could not and should not impose on these 
defendants. 

But it has been urged that the Maine Central railroad company 
would not have received the goods without a way-hill giving the 
charges due. They were not tendered for transportation, there
fore it cannot be known that they wonld not have carried them 
to their place of destination. 

But why should not the Maine Central railroad have taken and 
carried the goods? It seems from the testimony of their freight 
agent they were accustomed to forward freight though the regu
lar way-bill showing charges was not delivered on the same day 

• with the freight. 
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Again, it was the duty of the Maine Central railroad as com
mon carriers to receive and transport the freight. The defend
ants had the goods to forward, and it was nothing to the Maine 
Uentral railroad that the :Fitchburg railroad, or some preceding 
railroad on the route, had negleeted their duty. The Maine Cen
tral would not be liable for precedent freight earned, of which 
they had no notice. Indeed, they might assume that, if no 
charges were made known to them, it was because none whatever 
existed. They would have no right to refuse goods tendered for 
carriage. 

Where goods are delivered to a railroad company by a connect
ing railroad company to be transported to the owners, and the 
same are received by said company for the purpose, it becomes its 
duty to send them off immediately; and it cannot justify the 
detention of the goods on the ground that, by its regulations, 
goods received from a connecting road are not to be forwarded 
until the receipt of a bill of back charges, and that no such bill 
accompanied the goods. Michaels v. N. Y. Gent. R. R. Co., 30 
N. Y. 564. This case determines the precise question under con
sideration. 

In the case of transporting goods over several railroads consti
tuting a connecting line, neither company is an agent of the 
owner; each exercises an independent employment as a con
tractor with the owner and is responsible for its own negligence, 
and it cnnnot make the owner responsible for the negligence of a 
connecting road. Sherman v. Hudson R.R. Co., 64 N. Y. 255. 

Here the defendants' only excuse is the negligence of another 
railroad, and that, too, when they had all the information needed 
for the discharge of their own dnty. The c_onvenience of the 
public mnst have precedence. It is not just that goods consigned 
should he lost or ~iminished in valne at the cbst of the consignee, 
thereby to exonerate a railroad company from the consequences 
of its own negligence, still less to exonerate another railroad from 
the consequences of its negligence. The dofendants should have 
discharged their known dnty, whether the Fitchburg company did 
theirs or not. They should have tendered the goods received with 
the "memorandum to the Maine Central railroad company fo1:" 
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transportation, and then they would have fulfilled tho legal obli
gation resting npon them. If the Maine Central railroad had 
refused to receive and transport, it would then remai11 to be ·seen 
by what right they could refuse goods tendered for tranSJJOrtation 
so long as they claim to be common carriers. 

The measure of damages is the difference in the value of the 
articles (which should have been forwarded) at the time and place 
when and where they ought to have been delivered and when they 
were actually delivered. Ward v. N. Y. Oen. R. R. Co., 47 
N. Y. 329. 

Defendants dfjcmlted. 

WALTON, BARROWS, VrnmN and LIBBEY, JJ., concurred. 

INHABITANTS OF NoRRIDGEWOCK vs. INHABITANTS OF MADISON. 

Somerset. Opinion July 21, 1879. 

Payments made, after notice and without denial of liability, by one town to 
another, do not estop the town paying to deny the settlement of the pauper 
therein. 

Such payments are evidentiary of the town's liability, the effect of which is 
for the jury. 

The decision of commissioners appointed under R. S., c. 3, § 43, to ascertain 
and determine the dividing line between towns, is conclusive upon them. 

ON EXCEPTIONS AND MOTION to set aside the verdict as being 
against the law and evidence. 

AssuMPSIT for snpplies furnished to John G. Young and family, 
and Marshall F. Young and family, claimed to be paupers of 
defendant town. The only question presented to be determined 
by the jury was a question of the paupers' settlement. 1:here 
was no pretense that the paupers' settlement .was in Norridge
wock. The verdict was for the defendants. 

The plaintiffs introduced evidence that the paupers .lrnd been 
furnished at previous times and occasions by the overseers of Nor
ridgewock, who had furnished these paupers with necessary sup
plies, and had given to the overseers of Madison the notice required 
by statute, and that no denial was ever made by the overseers of 

'l "1 ,,\ ( •-• 'J• • r._ 'I ' 
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Madison until the accrning of the bill on which this suit was brought, 
but the overseers of Madison had always paid such bills. The 
plaintiffs' counsel elaim0d that snch payment in such cases was 
eqnivalent to a judgment, and conclnsive upon the defendants 
upon the question of settlement in this case, and asked the judge 
so to rnle, but he refnsed so to rule, and did rule that it was only• 
evidence to be considered by the jury. 

The plaintiffs claimed that the town of Madison having exer
cised jurisdiction of that territory set to Cornville by line run by 
commissioners, under R. S., c. 3, § 43, from its incorporation in 
1804 to the running of that line in 1876, a residence on that tract 
on March 21, 1821, was a residence in Madison, and that the run
ning of said line was no evidence that such line was the true line. 
The court ruled as hereinafter recited. 

The only evidence relative to the residence of the father of the 
paupers on that territory was from Enoch Hayden, who testified 
that he was born February 24, 1807, and that when he was four
teen, sure, in December, 1821, or January, 1822, he helped 
remove paupers' mother and two or three children from Corinna 
to witness' father's house in Cornville, and the father did not 
accompany them, but had left Oorir.na before, and he thought was 
then building the house on the tract above named. 

It is admitted that there was, upon the east end of the square 
lot, a log house in which Samuel S. Young, or Samuel.Young, 
2nd, once lived, ,vhich by this line now comes within the line of 
Cornville, and which by the line as once occupied was in Madison. 

The judge charged the jnry as follows: " Something was said 
in regard to a town line; that at one time it was considered that 
a certain house, whore it was alleged this man Young resided, was 
within the town of Madison, and that afterwards the citizens of 
the town took the legitimate course for establishing _a line, and 
brought that house in the town of Cornville instead of Madison. 
I instrnct you that the record evidence, which has been put in 
here, of the ascertainment of that line, is binding upon all parties 
and is the legitimate town line in this case; so if you find that 
material, you may consider that line as established at the place 
where the record says it is." 
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There was no evidence that the paupers ever acquired a resi
dence in their o.wn right, and the only evidence of any residence, 
in any way acquired, was evidence tending to show a residence of 
the paupers' father in Madison, on March 21, 1821, put in by 

• the plaintiffs. There was such evidence introduced. To the 
rulings applicable to the above no exceptions are taken. The 
plaintiffs introduced evidence that, in Jn1y and August, 1840, the 
father of the paupers and family, including the paupers, fell into 
distress, and were relieved by the town of Madison as paupers and 
from time to time, up to the date af the accruing of the amount in 
suit, the town of Madi-son assisted tho various members of the 
father's family, including these paupers, as paupers, supporting 
them sometimes in Madison, sometimes paying for supplies fur
nished by one other town to a very large amount. There was no 
evidence whatever as to residence introduced by defendants. 
There was 110 evidence whatever to show that the paupers' father 
was not born in Madison., and had lived in Madison up to the 
time that Eno~h Hayden testified to moving the family from 
Corinna to Cornville, in December, 1821, or J annary, 1822. 

The court instructed the jury, as to the payment for medical 
services in 1840 by the selectmen of Madison, as follows: 

"They say probably those medical services were paid for by the 
overseers of Madison under a misapprehension of the real facts ; 
that they did not go down to the bottom of the investigation at the 
time and ascertain r·eally where the settlement of Young was; but 
that they made such an investigation as they did, and they were 
paying away somebody else's money than their own, to wit: the 
town's, and they made a mistake. There is the explanation. 

"Then the town of Norridgewock go further and put in the 
deposition of Mr. Lindsey, which you will have with yon, and 
which you have heard read, that Madison has paid sundry bills 
for the support of these Youngs from 1872 to 1877, some of them 
pretty large. And they have put in other evidence to the same 
purport, that Madison has, during a series of years, different years 
since 1840, paid bilis of that character and to quite a large 
amount; and they urge upon you the argument that they would 
not have done it unles£ they had sufficiently investigated to 
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become convinced that it was their duty, under the law, to do it. 
"Individuals, you probably would not expect to be paying 

money voluntarily, without suit, to a party to whom they owed 
nothing. If yon shonld have ·a case come before you and it should 
be proved that Mr. A. had, for a long series of years, been paying 
money upon a claim which somebody else had made against him, 
and he had kept paying, paying year after year, voluntarily, per
haps yon would expect that there would be pretty strong ground 
for believing that he owed or else he would not have done so. We 
are selfish, we do not pay away our money in that way against 
onr own interests, as a rule, unless · we find there is some well 
founded claim in law or equity; and when we find something of 
that kind, it is pretty strong evidence that, whatever the party 
defendant may say now; having had time to look the ground over, 
there was a pretty well grounded claim, or else he would not have 
spent so much money in trying to pay it. You have heard the 
argument on the other side; that there was a certain supposition 
in relation to the settlement of Mr. Young, and that the succes
sive boards of overseers, one after the other, when a bill came up 
from some other town for the support or relief of the Youngs, 
they looked baek on the books and found that one set of over
seers, away back in 1840, had paid bills of that character, and 
there had been sundry bills paid since, in different years, and that 
would rather dull their endeavor to investigate, and they would 
pay without investigating any further, pinning all their faith upon 
what they found among the records of the town. 

"I instruct you, as matter of law, that this testimony that 
Madison has paid, so frequently, bills for the relief of these 
Youngs when they have been presented by other towns, is not 
conclusive; that it does not bind the town necessarily, so that I 
can rule as matter of law that they would be estopped to deny it, 
as I could rule they would be estopped to deny the settlement if 
they had not returned the answer; but that this is evidence sub
mitted to you as tending to prove that the settlement was really in 
Madison during all those years, and that it is for you to weigh that 
testimony, together with all the rest of the testimony in the case 
bearing upon the question of settlement, and then say, have the 
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plaintiffs by a preponderance of the testimony in the case satisfied 
you that the settlement of those Y onngs was really in Madison. 
That is just the legitimate scope and bearing of that testimony. 
They l'lre facts put in for you to weigh and give them such weight 
as yon, in your wisdom, shall consider they are entitled to, after 
having heard the arguments on both sides." 

The verdict was for the defendants; and the plaintiffs alleged 
exceptions. 

J. H. Wepster, for the plaintiffs, cited Jay v. Carthage, 53 
Maine, 128. Mass. Stat. 1793, c. 59. Stat. 1821, c. 122. R. S. 
c. 24, §§ 27, 28. Leicester v. Rehoboth, 4 Mass. 180. Harps
well v. Phipsburg, 29 Maine, 313. Weld v. Farmington, 68 
Maine, 301-306. Marshpee v. Edgartown, 23 Pick. 156. .Ells
worth v. Houlton, 48 Maine, 416, 423. Dewey v. Field, 4 Met. 
381. Hearne v. Rogers, 9 B. & 0. 577. Cummings v. Web
ster, 43 Maine, 192-194. Lisbon v. Bowdoin, 53 Maine, 324. 
Haines v. 11am, 39 Maine, 268. State v. Jackson, Id. 291. 
Propr's Ken. Purch v. Laboree, 2 Maine, 275. Coffen v. Rich, 
45 Maine, 507. Hughes v. Farrar, 45 Maine, 72. 

Walton & Walton, for the defendants: 

APPLETON, 0. J. This is an action to recover for supplies to 
certain paupers alleged t~ have their settlement in the defendant 
town. 

The repeated payments by the defendants to the plaintiffs for 
supplies furnished the paupers, after notice to them and without 
denial of their liability, are claimed to be an estoppel upon them 
in this action. The more numerous the payments, the greater 
the probability that the pauper has his settlement in the town so 
paying. But Ruch payments do not constitute an estoppel. They 
are important evidence, the force of which, with the other circum
stances of the case, is to be determined by the jury. Ellsworth 
v. Houlton, 48 Maine, 417. Weld v. Farmington, 68 Maine, 301. 
The instructions on this branch of the case are in accordance with 
the previous decisions. 

The settlement of the paupers, as claimed by the plaintiffs, was 
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derived from the father by virtue of his residence in the defend
ant town. 

The decision of commissioners appointed under R. S., c. 3, § 43, 
in ascertaining and determining the line between Madison and 
Cornville, was received in evidence to show that the place where 
the pauper was said to have his residence was not within the 
limits of the defendant town. In their report they "ascertain 
and determine" the line between those towns in part only, there 
being no dispute between the towns as to the rest of the line. 
There was, therefore, obviously, no occasion for running an undis
puted line. The statute makes the line so ascertained and deter
mined "the true dividing line between such towns," and the pre
siding justice so declared the law. 

The defendants, having repeatedly paid the plaintiffs bills 
incurred by them for the support of the paupers whose settlement 
is in controversy, were oppressed with the heayy burden of 
explaiuing why such payments wore made. Thero was contra
dictory evidence upon the controverted questions of fact. The 
plaintiffs had the advantage of the closing argument, and their 
learned counsel would not fail to avail himself of all the benefits 
to be derived therefrom. We do not think there is such a pre
ponderance of evidence in favor of the plaintiffs as requires our 
interference. 

Motion and exceptions overruled. 

WALTON, BA1-rnows, DANFORTH and LIBBEY, JJ., concurred. 
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HARRIET L. 8-rEVENS vs. RoLLINGSFORD SAVINGS BANK. 

Cumberland. Opinion July 28, 1879. 

Dower,---;demand for. Corporation. 

When a foreign corporation is seized of real estate situated in this state, and 
has a tenant thereon, the demand of dower may be made, under the pro
visions of R. S., c. 103, § 17, upon the tenant in possession. 

ON EXCEPTIONS. 

AcTION OF DOWER. The premises were owned by the defendant 
bank, a corporation in N cw Hampshire, having no place of busi
ness, office or agent in Maine. 

The demandant offered in evidence a written demand of dower, 
duly and seasonably served upon the tenant in possession of the 
demanded premises under the defendants. The defendants season
ably objected to its admission, claiming that, as the action .is 
against a corporation, the demand should have been made upon 
some offieer of the corporation, and not upon the tenant in posses
sion; but the presiding justice admitted the evidence. There
upon the defendant alleged exceptions. 

S. 0. Strout & H. W. Gage, for the plaintiff. 

0. P. Mattocks, for the defendants, contended that the demand 
should have been made upon some officer of the defendant bank 
by virtue of R. S., c. 103, § 18. If "person" in R. S., c. 103, 
§ 17, may mean corporation, then § 18 is unnecessary. The stat
ute is not limited to domestic corporations. 

Counsel cited Luce v. Stubbs, 35 Maine, 92. Merrill v. Shat
tuck, 55 Maine, 370. Hunt v. Hotchkiss, 64 Maine, 241. 

APPLETON, C. J. This is an action of dower. 
The defendant bank is a corporation in New Hampshire, hav

ing no place of business, office or agent in this state. 
A written demand of dower was duly and seasonably made 

upon the tenant in possession of the premises demanded. 
The demand was properly made of the tenant. By R. S., 

c. 103, § 17, the dowress "must demand her dower of the person 
who is at the time seized of the freehold, if in the state, other
wise, of the tenant in possession." 
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The word person includes a corporation. R. S., c. 1, § 13. 
The demand, then, is to be made of the person or corporation 

seized of the freehold, if in tho state, otherwise, of the tenant in 
possession. Here the owner of the freehold is not in the state, 
and the demand may be made on the tenant. It matters not 
whether the person seized of the freehold be a person or a cor
poration, if not in the state. 

If the corporation is in the state, the demand is to be made in 
accordance with section eighteen. But if out of the state, the 
demand may be made on the tenant, as was done in this case. 

This section in no way conflicts with section seventee11. It only 
prescribes the demand to be made when a corporation in this state 
is seized of the land in which dower is claimed. 

Exceptions overruled. 

WALTON, VIRGIN, PETERS, LIBBEY and SYMONDS, JJ., concurred. 

JosIAH H. GARDNER vs. BosToN & MAINE RAILROAD OoMPANY. 

York. Opinion July 28, 1879. 

Corporation. Contract. Engineer,-authority of. 

The engineer of a railroad has no power, by virtue of his position, to bind 
the corporation by his contracts. Special authority therefor must be 
shown. 

ON MOTION to sf.t aside the verdict as against evidence, the 
weight of evidence and against law. 

AssuMPSIT · by plaintiff for work by himself and oxen on the 
defendants' railroad. 

Plea, the general issue, with brief statement that all the work 
which the plaintiff did for said road was done by virtue of a con
tract between the defendant railroad and one W. G. Patch, and 
that defendants have paid said Patch therefor, and that the plain
tiff's contract was with said Patch, and 11ot with the defendants. 

The material facts are stated in the opinion. The verdict was 
for the plaintiff. 

B. F. Hamilton & I. T. Drew, for the plaintiff. 
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G. 0. Yeaton, for the defendant corporation, cited Brice's 
Ultra Vires, c. 5, and particularly Prop. 216. Thayer v. Vt. 
Cent. R. R. Oo., 24 Vt. 440-447. Powrie v. Kan. Pac. R. R. 
Co., 1 Col. 529. liomersham v. Wolv. Water Co., 6 Exch. 137. 
Sharpe v. San Paulo H. R. Oo., (8 L. R.) Oh. App. 597. 
Spon7s Die. Engin., Tit. Rail. Engineering. Toml. Oyelo. Useful 
Arts. Enclyc. Brit. Knight's Oyclo. Arts & Sci. 

APPLETON, 0. J. This is an action of assumpsit for work 
claimed to have been done for the defendaitt corporation in 1872. 

The defense is that one Patch was contractor to do certain work 
for the defendants, and that he employed the plaintiff to do the 
work in question and has paid him the amount dne. Bnt whether 
he has paid him or not is immaterial, so far as these defendants 
are concerned, if the work was done by the plaintiff while 
employed by Patch and in the performance of his contract. 

The plaintiff claims that he was employed by one Bacon, an 
engineer in the service of the defendants. There is no evidence 
to show that Bacon was specially authorized to hire men. It 
would be an unusual proceeding if he were so authorized. As an 
engineer, 'without special authority, he would have no power to ' 
bind the defendants. He would be no more than an employee of 
the corporation. The engineer ordinarily cannot employ others 
to do the work which contractors have agreed to do and make the 
corporation liable for its payment. 

The evidence fails to show any liability on the part of the 
defendants. 

Motion sustained. 
New trial gmnted. 

WALTON, VrnGIN, PETERS and SYMONDS, JJ., concurred. 
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CHARLES H. GILMAN V8. INHABITANTS OF PATTEN. 

Penobscot. Opinion January 7, 1879.* 

Demand,-evidence of. Receipt. Interest. Stat. 1868, c. 225, construed. 
Statute of limitations. 

A demand for his divisional share of .money to be divided under Stat. 1868, 
c. 225, may be inferred from the fact that the soldier was at the office of 
the town treasurer to receive his dividend and gave his receipt therefor. 

The receipt so given is open to explanation and to the correction of mistakes. 
A soldier is entitled to interest on his share of the amount to be divided, after 

demand on the treasurer. 
The amount paid to the town for "recruiting and other expenses" cannot be 

deducted from the amount received by the town under c. 225, and thereby 
diminish the share of the soldier. 

Three years men, enlisting prior to July, 1862, are entitled to their share of 
the money received by the town under the reimbursement statute. 

By Stat. 1868, c. 225, § 6, the amount received by the towns to be divided was 
to be paid out "to the soldiers who enlisted, or were drafted, and went any 
time during the war, or, if deceased, to their legal representatives." 

Those enlisting under Stat. 1864, c. 227, are precluded by the terms of their 
enlistment, from claiming any additional bounty. 

Riggs v • Lee, 61 Maine, 499, distinguished. 

ON REPORT. 

AssuMPSIT to recover the sum which plaintiff says is now due 
him from defendant town, as his share of the funds paid by the 
state to defendant, under the equalization act of 1868, c. 225. 
Writ dated June 30, 1876. 

The parties agreed that the town of Patten, on March 5, 1870, 
received from the state, under said act, $4,300 in bonds, and $75 
in currency; the town having previously passed the vote in refer
ence t0 the disposition of said funds, mentioned in section six of 
said act, and having seasonably furnished the copy of said vote 
therein called for. 

That on March 28, 1870, at its annual meeting, under a suf
ficient article in the warrant therefor, the defendant town passed 
the following votes, viz : 

I. "That the selectmen te authorized to divide the money 

*The papers in this case came into the hands of reporter since the issuing of Vol. 69. 
REP. 
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belonging to the soldiers according to their best skill and judg
ment, and in an equitable manner." 

II. "That the money belonging to the soldiers in the treasury 
be divided on or before the first day of July, A. D. 1870." 

That in J nne, 1870, the selectmen divided said $4,375, first 
deducting therefrom, as sums to which the town was entitled, by 
way of the reimbursement to the town, contemplated and provided 
for in said act, $1,420, the amount which the town had actually 
paid out as bounties during the war. Also the sum of $466.80 
paid out by the town, and called, "recruiting and other war 
expenses," but not bounty money. 

That the interest which had accrued on the bonds received by 
the town from the state, from their issue till their di vision by the 
town, was not included in the amount divided by the town, but 
was retained by 1 he town in addition to the sums above named 
retained for purposes of reimbursement. 

That the town of Patten had furnished on its own quotas but 
twenty-five men during the war who had t?O town bounty, all of 
whom were three years men. 

That the plaintiff was one of the twenty-five so furnished; had 
received $100 state bounty; was drafted August 14, 1863, and 
was discharged Jnly 16, 1865. 

That so much of said money thus received by the town from 
the state as was divided as surplus, was made in the division into 
seventy-one shares and distributed in the following manner: To 
twenty-four thr~e-years men, who enlisted prior to July, 1862, 
and not credited to any town, each one share; to nineteen three
years men who were on the town quota and 1rnd received town 
bounty, each one share; to twenty-five three-years men on the 
town quota who had received no town bounty, each one share ; 
to three nine-months men on the town quota who had received 
town bounties, each 0ne-fourth of a share. 

That, according to said basis, the whole shares, sixty-eight in 
number, were each $36.33; and the one-fourth shares, three in 
number, were each $9.08. 

That the sum of $36.33 thus assigned by the selectmen as plain
tiff's share, was, on July 9, 1870, received by plaintiff from the 
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treasurer of defendant town, and that plaintiff thereupon gave to 
said treasurer a receipt, duly signed in form, as follows, viz : 

"Patten, July 9, 1870. Received of the town of Patten, by 
hand of James S. Mitchell, treasurer, thirty-six dollars and thirty
three cents, being my share of moneys received from the state 
under the act for the equalization of the municipal war debt, and 
in full discharge and satisfaction for my claim against the town." 

That in addition to whatever of demand may be inferred from 
what took place when plaintiff took money and gave receipt July 
9, 1870, a demand was made in March, 1875. At the hearing at 
nisi prius, certain testimony was introduced by each party upon 
the question as to the circumstance_s under which the receipt was 
given. 

The case is reported to the full court, with the understanding 
and agreement between the parties, that, if, upon the admissions 
of the parties, with so mnch of the annexed testimony as· is 
legany admissible, plaintiff may maintain his action, there shall 
be judgment for plaintiff. 

If, upon the same conditions, the plaintiff cannot maintain his 
action, then judgment shall be for defendants, excepting that, if, 
in the latter case, in the judgment of the court, the action is not 
maintainable on account of plaintiff's receipt given to the town 
treasurer, t~rn action shall stand fot· trial upon the principles 
which the full court may apply to the other branches of the case. 

The remaining facts appear in the opinion. 

W. H. McOrillis & J. Varney, for the plaintiff. 

Wilson & Woodard, for the defendants. 
If plaintiff's original claim was legal, it has been satisfied, as 

evidenced by his receipt of July 9, 1870, unless impeached on the 
ground of fraud. R. S., c. 82, § 38. Bisbee v. Ham, 47 Maine, 
543. Percival v. Hicliborn, 56 M.aine, 575. 

The Stat. 1868 was blind. The plaintiff had the means of 
knowing all that the selectmen. knew, and ratified the equitable 
di.vision. 

The fund was not a trust fund, but had all the elements of an 
ordinary legal claim of an individual against a town. 
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The cause of action accrued when the funds came from the 
state treasury to the town treasury, March 5, 1870. And the 
statute of limitations began to run when the p1aintiff might have 
brought his action. 2 Chit. Con. (11 Am. ed.) 1228. Hall v. 
Harston, 17 Mass. 575. Floyd v. Day, 3 Mass. 403. Coffin v. 
Coffin, 7 Maine, 298. Williams Goll. v., Balch, 9 Maine, 74. 
Stetsun v. Harvey, 31 Maine, 353. Lewis v. Sawyer, 44 Maine, 
332. Calais v. Whidden, 64 Maine, 249. 

The vote of the town of March 28, 1870, was more than six 
years before action brought; and if not, it does not recognize the 
claim of any particular soldier as a valid subsisting debt. Page 
v. Frankfort, 9 Maine, 115. .Harvey v . .Tobey, 15 Pick. 99. 
The vo~es merely refer the question of division to the selectmen 
fDr examination, as in Fiske v. Needliani, 11 Mass. 452. 

The plaintiff's right became vested by the vote prior to receipt 
of the money. 

The schedule was a mere certificate of the acts of one official 
to another, and is not an acknowledgment or promise in writing. 
It was a history of their prior doings for his information. Well
man v. Southard, 30 Maine, 425. Porter· v. Hill, 4 Maine, 41. 
.Deshon v. Eaton, 4 Maine, 413. Brown v. Edes, 37 Maine, 
313. 

The payment was not enough to take the case out of the statute 
of limitations. 3 Par. Con. (5 ed.) 75, 76. Wliite v. Jordan, 
27 Maine, 370. 

Counsel also cited Riggs v. Lee, 61 Maine, 499. Oanwell v. 
Canton, 63 Maine, 304. 

APPLETON, 0. J. The plaintiff was drafted August 14, 1863, 
into the service of the United States, on the quota of the defend
ant town, and was discharged therefrom August 14, 1865, having 
received no town bounty. 

The defendants, on March 5, 1870, received from the state treas
urer $4:,300 in bonds and $75 in currency, under the act of 1868, c. 
227, the town having passed votes, "1st. That the selectmen be 
authorized to divide the money belonging to the soldiers accord
ing to their best skill and judgment and in an equitable manner." 
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"2d, That the money belong!ng to the soldiers in the treasury be 
divided on or before the fir~t day of July, A. D. 1870." 

The seleetmen allowed the plaintiff $06.33, for which he gave 
the following receipt : 

"Patten, July 9, 1870. Received of the town of Patten, by 
hand of James S. Mitchell, thirty-six dollars and thirty-three 
cents, being my share of moneys received from the state under 
the act for the equalization of the municipal war debt, and in full 
discharge and satisfaction for my claim against the town. Charles 
H. Gilman." 

The writ in thiB case is dated June 30, 1876. The plaintiff 
seeks to recover a further sum in addition to that for which he 
gave his receipt. To this claim, and to the amount claimed, the 
defendants interpose v:uious answers. 

I. Reliance is placed on the statute of limitations. Bnt that 
affords no bar. 

On July 9, 1870, the plaintiff was at the treasurer's office to 
receive his dividend of the surplns to be divided. That he 
demanded it fa necessarily inferrable from the receipt, for we can
not suppose the treasurer would pay without being asked. 

Further, a special demand was made in March for the balance 
claimed. 

IL It is claimed that the receipt given is an answer to the 
plaintiff's claim. 

Had there been evidence that the receipt was given on condi
tion that it was to be in full satisfaction, and, if not so accepted, 
it was not to be paid, it would have been a grave question whether 
the plaintiff could recover. But there is no evidence that such 
was the fact. The plaintiff says he did not know how much was 
due; that, supposing this to be the true amount, he signed the 
receipt, not intending to discount anything to the town. 

A receipt is always open to explanation. If the plaintiff, with
out fault, has received less than his due, he is entitled to recover 
whatever may be remaining due. 

III. The money received was for the reimbursement of the 
town in accordance with the provisions of the act. The accruing 
interest belonged to them. The soldier can only claim interest 
after default of the town. 
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IV. In the division of the money received, after d~ducting 
$1,420 for bounty money paid, the towp made a further deduction 
of $466.80 for "recruiting and other expenses." 

But the last mentioned sum was "not actually paid out " as 
bounty, and therefore was not within the act of 1868, c. 228, to 
be deducted. It remains, therefore, the proper subject of division. 

V. It is objected that twenty-four three years men who enlisted 
prior to July, 1862, and are not credited to any town, are not 
within the statute and are not entitled to any portion of the 
surplus. 

But those who enlisted prior to July 1, 1862, without any 
bounty, are as much entitled to remuneration as those who subse
quently enlisted in consideration of a bounty, greater or smaller, 
as the case may be, or those who, declining to enlist, were drafted 
into the national service against their wills. Assuredly no discrim
ination can equitably be made adverse to those who, without com
pulsion or expectation of bounty, enlisted at the first call made 
on their patriotism. 

The statute of 1868, c. 225, sanctions no such unjust inequality. 
The basis of reimbursement is fixed by section 011e, which pro

vides that "each city, town and plantation shall receive· and be 
reimbursed from the state one hundred dollars for every man 
furnished for the military service of the United States towards its 
qnota for the term of three years, under the call of the president 
of July 2, 1862, and all subsequent calls, and in the same propor
tion for every man so furnished and accepted for any shorter 

,, period, in manner as is hereinafter provided." In determining 
the amount to be reimbursed to the town regard is to be had to 
the town quota. 

But the money in the town treasury, what is to be done with 
it? This is determined by section six, which provides that the 
amount r.eceived, "or the snrplus of the same above the amount 
actually paid out to the soldiers who enlisted or were drafted and 
went any time during the war, or, if deceased, to their legal rep
resentatives." The division of the money, it will be seen, is not 
based on the quota of the town. It is to be appropriated to those 
"who enlisted or were drafted and went any time during the 
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war." If there is any class of soldiers who especially deserve 
reward for their meritorious services, it is those who volunteered 
prior to the call of July, 2, 1862. They are within the express 
language of the act, and most emphatically within its equity. 

The counsel for the plaintiff rely on case of Riggs v. Lee, 61 
· Maine, 499, as adverse to the views here advanced. But the 
question now under consideration was there neither raised, dis
cu·ssed, considered nor decided. There was no claim for soldiers 
who served prior to the date of J nly 2, 1862. The soldiers claim
ing their distributive share of the surplus were soldiers on the 
town's quota, and the decision is that those who served without 
receiving a bounty were entitled to recover their share of the sur
plus referred to in section six. It in no way negatives the equal 
or greater equities of the volunteers who went to the war prior to 
July 2, 1862. 

The plaintiff, then, has no right to any portion of the surplus 
belonging to "twenty-four three years men, who enlisted prior to 
July 2, 1862." 

VI. The money received under section one is at the rate of 
$100 for every three years man furnished and accepted, and in 
the same proportion for every man furnished and accepted for a 
shorter period. By section six towns furnishing no bounty, or less 
than $100, are entitled to the certificate provided by section three 
after they have voted to appropriate the "sum to which they 
would be entitled, or the surplus of the same above the sum paid 
out, to the soldiers who enlisted or were drafted and went any 
time during the ·war, or, if deceased, to their legal representa
tives." Bnt how was this to be appropriated? So as to equalize 
bonnties among them, or to increase the existing inequalities? We 
think so as to equalize, as far as may be, the town bounties. If A 
has enlisted for three years and has received a town bounty of $50, 
he is not to come in for a share of the surplus until all those who 
have received no town bounty shall have received, regard 
being had to the length of enlistment, to the same extent, 
and then, all being on an equality, the balance is to be divided in 
proportion to the length of time served. It is, however, to be 
borne in mind that those who enlisted under the act of 1864, c. 
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227, are preclnJ.ed by the terms of their enlistment from elaiming 
any additional bounty. Canwell v. Canton, 63 Maine, 304. 

JJef endants d{f aulted, and 
to be heard in damages. 

WALTON, BARROWS, DANFORTH, PETERS and LIBBEY, JJ., con
curred. 

SAM-UEL P. GRAVES, in equity, vs. JoHN F. BLONDELL & others. 

Sagadahoc. Opinion September 5, 1879. 

Equity. Pleading. Fradulent conveyance. Estoppel. 

In equity, the defendant may plead in bar to the whole bill or to a part only; 
and in the latter case he· must answer to the remainder. 

A debtor's conveyance of all his property to secure the future maintenance 
of himself and wife is fraudulent as against existing creditors, and voidable 
by them. 

The court will not hold such a conveyance fraudulent in part and good in 
part by reason of the fact that a small part of the consideration was the 
payment of some of the grantor's debts. 

To estop the plaintiff from setting up the fraud for the reason that he assented 
to the conveyance, the defendant must allege and prove, not only that the 
plaintiff, knowing the purpose for which the deed was to be given, assented 
to it, but that such assent induced the defendant to take it. 

BILL IN EQUITY, heard on plea in bar, answer and proof. 

OAsE stated in the opinion. 

nr. Gilbert, for the plaintiff. 

G. Barron & W. T1om_pson, for the defendants. 

LIBBEY, J. This case comes before this court on bill, plea in 
bar, answer and proof. The plaintiff, in his bill, alleges that, on 
June 17, 1876, Andrew J. Graves was seized in fee and possessed 
of a certain farm, situated in Topsham, and on that day conveyed 
it to the defendants, John F. Blondell and Roxana E. Blondell, 
bis wife, and that they stilf hold the same by virtue of that con
veyance ; that he is informed and believes that the only considera
tion given for said conveyance was the undertaking of said Blon-
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de11 and wife to maintain said Andrew J. Graves and his wife 
dnring their lives. 

That, on said June 17, 1876, he was a creditor of said Andrew 
J. Graves, having a debt against him for services before that time 
rendered and for money laid out and expended, and on September 
30, 1876, he commenced an action against said Andrew for said 
debt in the supreme judicial conrt for Sagadahoc county,. and 
attached his real estate therein ; and at tho August term of said 
conrt, 1_877, he recovered judgment in said action for the suiv- of 
$487.50 damages, and costs of suit taxed at $60.73; and execu~on 
was duly issued thereon September 24, 1877, and on October 1, 
1877, he caused the same to be duly levied on said farm, except-
ing the dwelling house. , 

He further alleges that, at the time of said conveyance, to the 
best of his knowledge and belief, said Andrew had no other prop
erty liable to attachment, and in any wise available for the pay
ment of his said debt, and that the parties to said conveyance had 
full knowledge of his debt, and that said Andrew had no money 
other than said estate with which to pay it, and that said convey
ance was fraudulent as against him. 

The prayer is that said Blondell and wife be required to release 
and convey to plaintiff the premises levied on. 

The defendants, Blondell and wife, filed a plea in bar of the 
plaintiff's right to maintain his bill. The plea sets out, substan
tially, three grounds of defense. 

I. It denies that the plaintiff was a creditor of said Andrew at 
the time of the conveyance, although it does not deny the rendi
tion of the judgment as alleged in the bill. 

II. It denies any fraud in the conveyance. 
III. It avers that before the conveyance was made the plainti-ff 

had knowledge of their intention to take it, and said to Mrs. 
Blondell, in the presence of her husband, " You are welcome to 
all there is there if you and Fred will go and take care of the old 
folks," and to Mr. Blondell, at the same time, " Fred, if you go 
there, don't be such a -- fool as I have been. You got a deed 
of it before you go." It does not aver that the defendants were 
induced thereby to take the conveyance. There are various other 
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matters set forth in the plea, but they all bear upon the points 
· above stated. 

To this plea exception was taken by the complainant on the 
ground that it did not specifically answer all the allegations of 
the bill. No exception was taken to the sufficiency of the plea in 
other respects. The exception was presented to one of the 
justices of the conrt, and overruled. This ruling was correct. 
In equity the defendant may plead to the whole bill or to a part 
only. If to the whole bill, no answer need be made. If to a 
part only, he mnet answer to the rest. . 

The facts pleaded in this case, if well pleaded, are a bar to the 
bill, admitting all the allegations to be true. In such case it is 
not necessary that the plea should notice, and specifically admit 
or deny, all the allegations of the bill. For the purpofile of decid
ing the validity of the plea, the bill, so far as not contradicted by 
the plea, is admitted to be true. Story Eq. Pl., § 694. 

The plea appears to be open to the charge of duplicity. 
Story Eq. PL, § 654. But it becomes unnecessary to determine 
its sufficiency, as the defendants, Blondell and wife, after filing it 
on motion therefor, had leave to file and did file an answer which 
presents the same grounds of defense. 

In their answer they admit that said Andrew J. Graves was the 
owner of the farm; that' they took the conveyance thereof from 
him as alleged in the bill, and that the consideration therefor was 
a bond given by them to him for the maintenance of himself and 
wife during their lives, and the payment of a note given by him 
to one J aqnes on which there were about $90 then dne. They 
also say that Blondell was to pay the taxes then due on the farm, 
and discharge a debt which he had against said Andrew for about 
$40, although not mentioned in the bond. 

They admit that, before and at the time they took the convey
ance, they k~ew that the plaintiff and his family had lived on the 
premises with said Andrew, and had performed services there; 
but allege that, before that time, they had been informed and 
believed that said Andrew had conveyed to the plaintiff a house 
lot, and that, at the time the conveyance was made, said Andrew 
informed said John F., who was acting for his wife as well as 
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himself, that ho was not indebted to the plaintiff; that the plain
tiff had received payment from time to time for his services, and 
that the house lot was conveyed to him and accepted as a full 
payment for the balance due him on account of his services. 

They allege that, previous to the acceptance of the conveyance, 
they had a conversation with the plaintiff relative to their intent 
to take it, and that the plaintiff then said to Mrs. Blondell, in the 
presence of her husband, "You are welcome to all there is there 
if yon and Fred will go and take care of the old folks, and I will 
never claim a -- cent ; " and immediately afterwards, address
ing himself to Mr. Blondell, whom he called Fred, the plaintiff 
said: "Fred, if you go there, don't be such a -- fool as I have 
been. You get a deed of it befor~ you go." There is no allega
tion that the defendants were induced to take the conveyances by 
these assurances. 

They allege some facts tending to show that the plaintiff was 
not a creditor, but they do not deny it; nor do they deny the 
rec~very of the judgment, and the levy on the farm as ~l]eged 
in the bill. 

They deny all intent to defraud the plaintiff, and say that before 
they accepted the conveyance they made due and sufficient inquiry 
to ascertain whether it would be hurtful to the creditors of the 
grantor, and relying on "all the information herein before men
tioned and believing the same, and without any notice from the 
plaintiff that he was or claimed to be a creditor of said Andrew, 

. . though he well knew the intent of these defendants to 
take the conveyance in season to noti~y and warn them, 
these defendants did accept the deed as aforesaid, and did give 
security for the maintenance of the grantors as aforesaid." 

There is no denial in the answer of the allegation in the bill, 
that, at the time of the conveyance, said Andrew had no property 
except the estate conveyed to the defendants which could be taken 
for the payment of the plaintiff's debt. 

Upon the pleadings these facts appear to be beyond contro
versy. On June 17, 1876, Andrew J. Graves was indebted to the 
plaintiff in the sum of $487.50, and on that day he conveyed his 
farm, all his attachable property, to the defendants, the principal 
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consideration therefor being security for the future maintenance 
of the grantor and his wife. The plaintiff brought an action 
against said Andrew, recovered judgment, execution was issued 
thereon, and levy made on the premises in controversy as alleged 
in the bill. 

If the case stopped here, there would be no doubt that the 
plaintiff is entitled to the decree prayed for. The conveyance by 
Andrew J. Graves of all his property to secure the future main
tenance of himself and wife was fraudulent as against existing 
creditors, and voidable by them. Welcome v. Batchelder, 23 
Maine, 85. Rollins v. Mowers, 25 Maine, 192. 1-Iapgood v. 
Fi'slier, 34 Maine, 407. Sidensparker v. Sidensparker, 52 
Maine, 481. Smith v. Smith, 11 N. H. 460. 

The fact that a small part of the consideration was payment of 
some of the grantor's debts does not change the result. The 
court will not hold the conveyance fraudulent in part and good in 
part. Sidensparker v. Sidensparker, supra. 

But. the defendants say that the pl~intiff is estopped from 
impeaching the conveyance on the ground of fraud, because they 
say that, knowing their intention to enter into the contract, he 
assented to it, and thereby induced them to take the conveyance. 

To make out a defense on this ground it is necessary for the 
defendants to allege in their answer, and prove, not only that the 

. plaintiff, knowing the purpose for which the deed was to be given, 
assented to it, but that such assent induced them to take it. We 
have seen, by an examination of the answer, that there is no 
direct allegation that the declarations of the plaintiff induced 
them to take the conveyance; and on examination of the evidence 
there appears an entire absence of such proof. Mrs. Blondell 
testifies that her father proposed to her that they should go and 
take care of himself and wife and have a deed of the farm, about 
ten days before they moved (six days before the. conveyance); 
that before that time she had heard the plaintiff say nothing in 
regard to the matter; that her father asked her if she would 
come up and take what they had and take care of them. She 
asked him if there was no one else to go. He said her mother 
did not want any one but her. She told him if there was no one 
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else to go she ·would go rather than her mother should suffer. 
She remembered no other conversation with him about it till after 
the deed was given. She further testifies that, after that and 
before the deed was. given, she told her hnsband of her father's 
proposal, and asked him if he wou]d go, and he said he would 
not. She told him she should go whether he went or not. Then 
he said he would go. She was asked by her counsel for what 
reason she consented to take the deed and go to her father's to 
live, and answered, that it was to take care of her father and 
mother. 

Blondell testifies, on this point, tl1at his wife first proposed the 
taking of the deed to him a very few days before .it was given. 
He didn't want to go there. After they had considerable conver
sation she said she should go. He then said if she went he sup
posed he 'should go. And in answer to a question put by his conn-

. sel, he 'Said he took the deed because his wife wanted to go there 
and take care of her mother. 

We think therefore, that, if the declarations which the defend
ants allege the plaintiff made were proved, the defendants can
not invoke the doctrine of estoppel. 

But the plaintiff denies that he ever made the alleged declara
tions to tho defendants, or in any way assented to their taking the 
conveyance. Upon this point the burden of proof is upon the 
defendants. The parties testified directly against each other. 
The plaintiff states the purpose for which he sought the inter
view, and details, particularly, what was said between the parties. 
The weight to be given to the testimony of the defendants is weak
ened by the discrepancies between the allegations in their plea 
and answer, sworn to by them, and their testimony in the case. It 
is only necessary to notice one, which is prominent. In their 
answer they allege that Andrew J. Graves told Mr. Blondell, 
before the deed was accepted, that the plaintiff had been paid 
from time to time for his services, and that the deed of the house 
lot was made to and accepted by him in full payment and dis
charge of the balance due him. In their testimony, Mrs. Blon
dell does not state that anything of the kind was communicated 
to her; and Mr. Blondell expressly says nothing was said to him 
by said Andrew in regard to the matter. 
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Upon a careful consideration of all the evidence we are not 
satisfied that the alleged declarations were made by the plaintiff 
to the defendants before they took the conveyance. 

Bill sustained. Decree as prayed 
for. Costs for plaintiff. 

APPLETON, C. J., WALTON, BA.RRows, DANFORTH and SYMONDS, 
JJ., concurred. 

STA.TE vs. MARK THOMPSON. 

Penobscot. Opinion September 5, 1879. 

Statute,-construction of. 

Statute 1876, c. 67, "to prevent the destruction of certain fish in the upper 
waters of the Penobscot river," is not repealed by the Stat. 1878, c. 75, § 28. 

0 N EXCEPTIONS. 

The case. is stated in the opinion. 

Jalper Hutchings, county attorney, for the state. 

A. Sanborn, for the defendant, contended that the statute on 
which the complaint is founded was· repealed by statute 1878, c. 
75, § 28, and cited Pingree v. Snell, 42 Maine, 53. Ellis v. Page, 
1 Pick. 43. 

APPLETON, C. J. This is a complaint under R. S., c. 131, § 8, 
for an attempt on the part of the defendant to violate, the pro
visions of c. 67 of the acts of 1876, being an act "to prevent the 
destruction of certain fish in the upper waters of the Penobscot 
river." 

It is provided by c. 67 that " there shall be, between the first 
day of April and the fifteenth day of July of each year, a weekly 
close time of four days, froni sunrise on Sunday to sunrise on 
Thursday of each week, durfog which no salmon, shad, alewives or 
bass shall be taken or destroyed from or in the waters of the 
Penobscot river or its branches above the railroad bridge between 
Bangor and Brewer, but between said Thursday and Sunday at 
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sunrise, as aforesaid, it shall be lawful to take any of said fish in 
said waters above said bridge, any law to the contrary notwith
standing." This act relates only to a portion of the year. It 
contains no prohibition as to any other time. 

The defense rests on the alleged repeal of c. 67 by the act of 
1878, c. 75, by the twenty-eighth section of which "all acts and 
parts of acts inconsistent with this act are hereby repealed." 

The question occurs whether there is any inconsistency between 
these different enactments. By the act of 1878, c. 75, § 10, it is 
provided that " there shall be a close time for salmon from the 
fifteenth day of July of each year to the first day of April fol
lowing, during which no salmon shall be taken or kilied in any 
manner, under a penalty of not more than fifty nor less than ten 
dollars, and further penalty of ten dollars for each salmon so 
taken." 

But there is not the sHghtest inconsistency between the act of 
1876 and that of 1878. By the act of 1876, c. 67, certain days 
are specified on which fish may be caught between the first day 
of April and the fifteenth of July of each year, but there is no 
enactment relating to the rest of the year. For aught thatappears ,. 
there was unlimited license of fishing the rest of the year. To rem
edy this the act of 1878, c. 75, was passed, prohibiting the taking or 
killing of salmon from the fifteenth of July of each year to the 

. first day of April following. The omission of the act of 1876, is 
supplied by the enactment of 1878. The whole year is embraced 
in both acts. 

Exceptions overruled. 

BARRows, DANFORTH, VIRGIN, PETERS and SYMONDS, J J., con
curred. 
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S'rA.TE vs. W ILLIA.M OoTTLE & another. 

Penobscot. Opinion September 5, 1879. 

Complaint. 

A complaint alleging that the defendant "did on the 8th of May, 1878, 
with force and arms, wilfully and maliciously violate the laws of the state of 
Maine, by dragging, hauling or drifting a net for the purpose of catching 
salmon in the Penobscot river between the Bucksport R.R. Bridge and the 
water works dam, said 8th day of May being one of the days set apart by 
law for a close time," does not set out any offense under Stat. 1876, c. 67, 
or R. S., c. 131, § 8. 

ON EXCEPTIONS. 

CoMPLAINT against William Cottle and Mark Thompson, made to 
the municipal court for the city of Bangor, wherein it is alleged 
by one of the fish wardens that the defendants "did, on the 8th 
day of May, A. D. 1878, with force and arms, wilfully and mali
ciously violate the laws of the state of Maine, by dragging, haul
ing or drifting a net for the purpose of catching salmon in the 
Penobscot river, between the Bucksport R. R. Bridge, and the 
water works dam, said 8th day of May being one of the days set 
apart by law for a close time, all of which is against the 
peace," etc. 

The case came up by appeal. In the supreme judicial court 
the defendants demurred to the complaint, whereupon the com
plaint was adjudged good and the demurrer overruled ; and the 
defendant alleged exceptions. 

Jasper Hutchings, county attorney, for the state, contended 
that the complaint was under R. S., c. 131, § 8, for an attempt to 
violate Stat. 1876, § 67, and cited, 2 Arch. Cr. Pr. & Plead. 30. 
Wheat. Cr. L., § 2698. 2 Greenl. Ev., § 5. R. S., c. 1, § 4, rule 
26. State v. McAllister, 24 Maine, 139. 

A. Sanborn, for the defendants. 

APPLETON, C. J. This complaint is claimed to be under R. S., 
c. 131, § 8, which provides for the punishment of an attempt 
accompanied with an overt act to commit any criminal offense 
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when the attempted commission of such offense either fails or is 
prevented. 

By Stat. of 1876, c. 67, it is provided that "there shall be, 
between the first day of April and the fifteenth day of July of 
each year, a weekly close time of four days, from sunrise on Sun
day to sunrise on Thursday of each week, during which no 
salmon, shad, alewives or bass shall be taken or destroyed from or 
in the waters of the Penobscot river or its branches above the 
railroad bddge between Bangor and Brewer," etc., under certain 
penalties specified in the act. 

The complaint alleges that the defendants did, on the 8th of 
.May, 1878, '~wilfully and maliciously violate the laws of the state 
of Maine, by dragging, hauling or drifti6g a net for the purpose 
of catching salmon in the Penobscot river between Bucksport R. 
R. bridge and the waterworks dam, said 8th day of May being 
one of the days set apart for close time, all of which is against 
the peace of said state and cohtrary to the form of the statute in 
such cases made and provided." 

Here, obviously, is no statement of an offense under c. 67 
which has been carried into effect. The allegation is of an 
attempt, jf of anything. But the complaint fails to specify any 
"criminal offense" about to be committed, for tho attempt to 
commit which the person guilty of such attempt would be amen
able to punishment. It alleges neither the failure nor the pre
vention of the criminal offense attempted to be committed. For 
aught that is alleged, the catching of salmon might have been 
ever so successful. 

The complaint neither al1eged an offense committed, nor the 
attempt to' commit one, with the certainty that is reqnired in 
criminal procedure. 

The statute of 1876, c. 67, provides certain close days when 
salmon may not be taken in the waters of the Penobscot river 
and its branches "above the railroad bridge between Bangor and 
Brewer." In the complaint is the allegation of a pnrpose of catch
ing salmon "in the Penobscot river, between the Bucksport R. 
R. bridge and the Water Works dam." But there is no allega
tion where the Water Works dam is. So far as it appears from 
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the complaint, it may be above or below the Bucksport R. R. 
bridge. If below, then no offense was committed. 

Exceptions sustained. 
Complaint bad. 

BARRows, DANFORTH, VIRGIN, PETERS and SYMONDS, J J., con
curred. 

STATE V8. CALVIN E. KNOWLTON. 

Waldo. Opinion September 10, 1879. 

Complaint. Misnomer. 

The description of the place to be searched by a search and seizure process 
is sufficient when the complaint alleges that intoxicating liquors are left 
and deposited "in a certain wagon on the fair grounds on the easterly side 
of Union Hall in Searsport," etc. 

A misnomer is only pleadable in abatement. 

ON EXCEP'fIONS. 

CAsE stated in the opinion. 

(}-. E. Johnson, county attorney, for the state. 

W: H. Fogler, for the defenilant, contended that : 
I. The "premises'' or "place" to be searched are not "des

cribed and specifically designated," as required by art. 1, § 5, of 
the constitution of this state, and by R. S., c. 27, § 35. 

" A certain wagon on the fair ground," neither "describes nor 
specifically designates" any "place" or "premises." The wagon 
jg not described in any manner. There might be a hundred 
wagons on the fair ground. 

The complaint and warrant are therefore defective and should 
be qnashed. State v. Robinson, 33 Maine, 570. Jones v. 
Fletcher, 41 Maine, 254. State v. Grames, 68 Maine, 418. 

2. The respondent is not sufficiently designated in the com
plaint. His christian name is not given. "C" is not a name. 
If his name was unknown it should have been so alleged in the 
complaint. So loose a method of pleading should not be encour
aO'ed 

:::, 7 t/ /J,//"./4' ,; r,; '-f 
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This is not a case of misnomer of which advantage can only 
be taken by plea in abatement; but a case in which the name of 
the person accused is not set forth, and demurrer, or motion in 
arrest of judgment, is the proper remedy. 

t 

APPLETON, 0. J. This is a search and seizure process to which 
the defendant filed a general demurrer, to the overruling of which 
exceptions have been filed. 

The ground relied upon is that the place to be searched is not 
specifically designated. 

The allegation in the complaint is that intoxicating liquors are 
kept and deposited "in a certain wagon on the fair ground on 
the easterly side of Union Hall, in Searsport," etc. 

A place is described. It is so clearly described that the ,vagon 
on the fair ground on the easterly side of tJ nion Hall was found 
with the liquors therein intended to be sold in this state in viola
tion of law, together with the defendant so intending to sell them. 
The description was such as enabled the officer to bring the 
offender before the court, and when there he admitted by his 
demurrer every material allegation in the complaint. Oom. V. 

Intoxicating Liquors, 107 Mass. 386-392. 
A misnomer of a defendant is only pleadable in abatement. It 

cannot be taken advantage of in arrest of judgment. 1 Chit. Pl. 
(14 Am. ed.) 451. Where defendants are sued by their sirnames 
alone, the omission can only be taken advantage of by plea in 
abatement. Seeley v. Boon, Cox (N. J.) 138. A misnomer is 
waived by a failure to plead it or by a default. Bank v. Jaggers, 
31 Md. 38. The objection that the accused is wrongly named is 
too late after arraignment. Wilcox v. State, 31 Tex, 586. 

Exceptions overruled. 

BARRows, DANFORTH, VrnGIN, PETERS and SYMONDS, JJ., con• 
curred. 
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EDWIN S. STEVENS vs. ORRIN S. HASKELL and another, 
Executors. 

Waldo. Opinion September 10, 1879. 

Evidence. Contract-construction of. 

Parol evidence is inadmissible to vary or contradict a written agreement. 
Thus where the plaintiff leased his mill, house, stable and mm yard to the de

fendants' testator "to manufacture all lumber of various kinds that he 
wants to during the year 1874, all for the rent of seventy-five cents per thou
sand for the lumber, a:ri<J. the waste wood while manufacturing said lum
ber." Held: In an action to recover for the proceeds of waste wood aris
ing from the testator's lumber taken from a lot near theiplaintiff's mill and 
transported to and sawed at the testator's mill several miles distant from 
the plaintiff, that it was not competent for the plaintiff to prove that, when 
the lease was made, the parties understood that the testator's lot near the 
plaintiff's mill was to be stripped and all the lumber sawed at the plain
tiff's. 

ON REPORT. 

Plaintiff relied upon a count for money had and received by 
Going Hathorn in his lifetime, late of Pittsfield, ·deceased, de
fendant's testator, to the amount of $400.00. 

Plea, general issue and brief statement alleging no sufficient 
notice ~md demand upon the defendants as executors of Going 
Hathorn before suit brought, as required by statute; and also al
leging a former recovery by plaintiff in a former suit brought by 
the plaintiff against said Hathorn in his lifetime and defended by 
t~e defendants as his executors after his death; and also alleging 
a ·former recovery by defendants in suit brought by said Hat
horn in his lifetime against said Stevens and prosecuted by them 
after his death to final judgment. The plaintiff introduced the 
following notice and demand, viz : "To Orrin S. Haskell and 
Obed Foss executors of Going Hathron late of Pittsfield in the 
county of Somerset, deceased. You are hereby notified that I 
have a claim against the estate of said Hathorn for the sum of 
six hundred and sixty-two dollars and fifty cents for rent of mill 
for sawing seventy-five thousand feet of lumber at seventy-five 
cents per thousand feet, and for one hundred and sixty cords of 
waste wood from said lumber at two dollars and fifty cents per 
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cord, and for damage to mill and machinery, and to boarding 
honse, one hundred and fifty dollars, the said claims r.aving ac
crued before the decease of said Hathorn, I hereLy demand of 
you payment of said claims as executors of said esti:t,te. 

E. S. STEVENS." 

Dated at Unity, ,July 30, 1877. 

Admitted that the defendants are execntors of the will of 
Going Hathorn, late of Pittofield, and that the following contract 
pnt into the case by plaintiff was executed by the plaintiff and by 
the said Going Hathorn and Pushaw: 

This memorandum of agreement made this 22d day of N ovem
ber A. D. 1873, by and between E. S. Stevens of Unity in the 
county of Waldo and Hathorn and Pushaw of Pittsfield in the 
county of Somerset, 

""\Vitnesseth-That said Stevens agrees to let his mill, situated 
on the Sawabascook stream, about two miles below Hermon Pond, 
known as Morris Mill, to said Hathorn and Pushaw, to manufac
ture all lumber of various kinds that they want to manufacture 
during the year 1874, commencing on the first day of March, and 
also the house and stable near said mill and the mill yard and 
landing belonging to said mill, all for the rent of seventy-five 
cents per thousand feet for said lumber, and the waste wood made 
while manufacturing said lumber. And said Stevens also agrees 
in consideration of said rent to remove the planer and stave 
machine from said mill and to clear out said mill and to put said 
mill and machinery, and track and car for running out lumber, 
and said mill yard, in good order for their business, previous to 
said first day of March, 1874. 

Said Hathorn and Pushaw accepting the terms and conditions 
above written agree to run said mill to manufacture said lumber 
and to pay to said Stevens rent of seventy-five cents per thousand 
feet for said lumber manufactured by them, and also to let him 
have the waste wood made while manufacturing said lumber. 

Plaintiff will prove (if admissible) that the mill rented by de
fendants' testator, was in Hampden, that Hathorn & Pushaw 
owned a lumber lot near the mill, upon which was estimated to 
be 200 M. feet of long lumber, and 400 cords of spool timber, 

I 
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equal to 160 M. feet of lumber; that after making the contract 
and previous to cutting the timber Pushaw sold his interest to 
Hathorn; that it was the intention and understanding of the par
ties when the contract to rent the mill was made that the lot was 
to be stripped and all of the lumber sawed at plaintiff's mill; that 
about 200 M. of long lumber was sawed at plaintiff's mill; that 
Hathorn cut about 400 cords of spool wood from said lot, hauled 
it to the railroad, shipped it to Pittsfield and sawed it at his own 
mill; that there was about 160 cords of waste wood, from the 
400 cords of timber sawed at Pittsfield, the waste wood being 
worth $2.50 per cord, which wood the said Hathorn sold and re
ceived the pay for, and still retains it. 

The above admissions are made proforma, and for the purpose 
of presenting the questions of law arising in the case to the law 
court; but they are not to prejudice the defendants or be used i~ 
case the court should direct the action to stand for trial. 

The defendants introduced record of judgment recovered by 
plaintiff at the March term of this court, 1878, against the de
fendants as executors of said Going Hathorn, writ and record of 
judgment make part of the case. They also introduced record 
of judgment recovered by them as executors of said Hatl10rn, 

at the December term of the supreme judicial court, 1877, 
in Somerset county. Writ and record make part of the case. 
It was, however, admitted for the purposes of the present case, 
that the claims which the plaintiff makes in the present suit, 
as herein before stated, were not presented by him in the de
fense of that suit as matter of recoupement or set off, or in reduc
tion of damages. 

By consent of parties the case was reported to the law court. 
If the action is maintainable, it is to stand for trial; otherwise 
judgment to be entered for defendants. 

George E. Wallace, for the plaintiff, among other things said: 
There is an ambiguity in the following clause in the contract, 

"to manufacture all lurn ber of various kinds that they want to 
manufacture during the year 1874." Parol testimony is admissi
ble to show the circumstances and surroundings of the parties at 
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the time of making the contract. 1 Greenl. Ev.,§§ 288, 297. 16 
Conn. 196. Sumner v. Williams, 8 Mass. 214. 

The true construction of the contract in the light of all the sur
roundihgs is that Hathorn & Pushaw were to pay Stevens sev
enty-five cents per M. and the waste wood made while manufac
turing the lumber from the lot near Stevens' mill. 

It would not be a reasonable construction to say they were to 
pay him rent'for all lumber they might manufacture any where 
during the year 1874. Nor would it be a reasonable construction 
to say that it was optional with Hathorn & Pushaw to manufac
ture as small amount as they saw fit, considering the extensive 
repairs that were required of Stevens, and as shown by the judg
ment in the case. 

The ·contract is to manufacture "lumber of various kinds," if 
the intention had been to manufacture long lumber only, they 
would have used the word "slabs" instead of the words ''waste 
wood," as the term "waste wood" applies more especially to the 
refuse from sh~Ht lumber, and "slabs" is applied to long lumber. 

The waste wood became the property of the plaintiff the mo
ment it was severed from the lumber. 

The judgment in the action, Stevens v. Hathorn et al., is not 
a -bar to an action for the conversion of the wood. 

The conversion was by Hathorn alone, this action is against 
Hathorn's estate, and the estate still holds the proceec}s from the 
sale of the wood. 

The statute requires notice before bringing an action, the ob
ject is to call th~ attention of the executor to the demand before 
nn action is brought. Plaintiff could bring an action for money 
had and received or for trover . 

.IJ. IJ. Stewart, for the defendants. 

APPLETON, C. J. This is an action of assumpsit upon a count 
for money had and received by Going Hathorn, defendant's testa
tor, to the amount of $400 from the sale of the waste wood made 
from his timber sawed by him at his mill in Pittsfield. 

On 22d November, 1873, the plaintiff leased to Hathorn & 
Pushaw his mill below Hermon· Pond with the house, stable and 
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mill yard "to manufacture all ]umber of various kinds that they 
want to manufacture during the year i874, commencing on the 
first day of Mareh . . a11 for the rent of seventy-five cents 
per thousand feet for said lumber and the waste wood while man
ufacturing said lumber," &c. 

Pushaw sold out his interest to Hathorn, whose estate the 
defendants represent. 

At the April term, 1875, in this county the plaintiff commenced 
an action on the above contract against Hathorn & Pushaw for 
rent due on which he recovered judgment. In that suit no claim 
was made for waste wood. Indeed, the plaintiff has had all the 
waste wood accruing from the lumber sawed at his mill under the 
contract of November 22d-before referred to. 

The proceeds of waste wood sought to be recovered in this suit 
are from the sales of the waste wood arising from the testator's 
lumber sawed by him at his mills in Pittsfield, some twenty miles 
or more distant from the plaintiff\; mill in Hampden. 

The plaintiff offered to show that it was the intention and un
derstanding of the parties when the contract to rent the mill was 
made that the testator's lot near the mill was to be stripped and 
all the lumber sawed at the plaintiff's mill. 

But this is directly in contradiction of the written agreement 
of the parties. Hathorn & Pushaw were "to manufacture all 
lumber of the various kinds they want to manufacture, during the 
year 1874." No specific amount to be mannfactni·ed is fixed or 
determined. They were to manufacture what they wanted, not 
what they did not want to manufacture. 

The parol evidence offered was entirely inad!llissible. It ma
terially varies the written contract deliberately entered into by the 
parties. Doyle v. Dixon, 12 Allen, 578. Shaw v. Slww, 50 
Maine, 95. 

The rent is seventy-five cents per thousand for manufacturing 
said lumber "and the waste wood made while manufacturing said 
lumber." The waste wood is specially confined to that arising 
from the lumber manufactured at the· plaintiff's mill. He can 
claim no other. It is absurd to suppose that either had reference 
to the waste wood of lumber manufactured elsewhere. 
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The lumber manufactured by defendant's testator at his mill in 
Pittsfield was his own. The waste wood from the lumber manu
factured there was his. The plaintiff has no interest, nor claim 
to it, nor in the proceeds derived from its sale. 

Besides, the plaintiff has recovered judgment in one action 
upon his contract in which he alleged that "the said Going Hat
horn and George N. Pushaw their memorandum of agreement as 
aforesaid has not kept in any way, shape or manner, but hath 
broken the conditions thereof." It would seem by the, authorities 
cited that the plaintiff could not split his cause of action and 
maintain two suits. But it is unnecessary to consider the ques
tion, as upon other facts proved or admitted· the plaintiff has no 
canse of action whatever. llfcOaffrey v. Oarter, 125 Mass. 330. 
Otemence, 119 Mass. 473. 

Judgment for the defendants. 

BARRows, DANFORTH, VIRGIN, PETERS and SYMONDS, JJ., con
curred. 

JOHN T. CLEMENT vs. NATHAN P. BENNETT. 

Waldo. Opinion September 1 O, 1879. 

Mortgage. Tenant. Forcible entry. 

A deed and bond of defeasance, executed at the same time, and as part of the 
same transaction, constitute a mortgage. 

A mortgagor is not a tenant within R. S., c. 94, concerning forcible entry and 
detainer. 

ON REPORT. 

The case is stated in the opinion. 

G. E. Johnson & W. H. Fogler, for the plaintiff, contended 
that no appeal from the decision of the magistrate was taken, there
fore the only question for trial here, (if any), under the pleadings, 
is that of title. All other issues were determined by the magis
trate, and his determination was final. .Abbott v. Norton, 53 

P; .. ~
2
~ipe, 158. R. S., c. 94, § 6. Copeland v. Bean, 9 Maine, 19. 



208 CLEMENT V. BENNETT. 

Plaintiff established his title ·by the introduction of his deed. 
lb. 

Defendant to prevail must show as good or better title in him
self. 

The bond is not evidence of title, therefore was improperly 
admitted; it being the only evidence introduced by defendant, his 
defense must fail. . 

Defendai1t's brief statement admits the existence ot the relation 
of landlord and tenant, alleging: "In which bond an agreement 
is made that the possession may be retained," &c. ; such an agree
ment creates such relation. Marden v. Jordan, 65 Maine, 9 . 
.Dunning v. Finson; 46 Maine, 546. 

If the bond is admissible under the brief statement, plaintiff 
should be allowed to prove that the defendant has failed to fulfill 
the conditions therein named. 

The question, whether or not the relation of mortgagor and mort
gagee exists between the parties, cannot be raised here under the 
pleadings. If defendant had desired to raise that question here, 
he should have appealed from the decision of the magistrate. 
Abbott v. Norton, supra. Copeland v. Bean, 9 Maine, 19. 

The facts and circumstances of the transactions will not sustain 
the theory of such relationship, if it could be raised here. Jones 
on Mort., §§ 264, 265, 335. Bethlehem v. Annis, 40 N. H. 36. 

The bond and deed are separate and distinct transaction~ inde
pendent of each other. 

There is no debt or obligation on the part of the defendant to 
be secured. Jones on Mort., § 268. Haines v. Thompson, 11 
Am. Law Regr. N. S., 680. 

If a mortgage, the title is in the plaintiff. Blaney v. Bearce, 
9i Maine, 132. Weeks v. Thomas, 21 Maine, 476. 4 Kent's Com. 
173, 9th ed. 

J. ..A. Lamson, ( Thompson & .Dunton with him) for the 
defendant. 

APPLE'l'ON, C. J. This is a process of forcible entry, and comes 
before this court on a plea of the general issue and a brief state
ment alleging title in the defendant. 
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• The compla.inant put in a deed of warranty from the defendant 
to him, dated October 17, 1876, describing the premises in contro
versy. 

The respondent offered a bond of the same date fr01r. the com
plainant to him, covering the same premises, in which he agreed 
to convey the same upon the performance of the terms and con
ditions. specified therein. 

The deed and bond of defeasance executed at the same time and 
as part of the same transaetion, constitute a mortgage. The rela
tion of the parties is that of mortgagor and mortgagee. R. S., c~ 
90, § 1. 

The mortgagor is not a tenant within the act relating to forcible . 
entry and detainer. c. 94, § 1. Reed v. Elwell, 46 Maine, 270. 
Hastings v. Pratt, 8 Cush. 121. ''The case of mortgagor and 
mortgagee," observes Kent, J. in Dunning v. Finson, 46 Maine, 
553, "rests npon the peculiar provisions of the statute as to the 
mode of entry, and the legislature did not probably contemplate 
that this process should apply ordinarily to su~h a case, under the 
provision in relation to disseizin or that in relation to tenants at 
will." 

Judgment for the respondent. 

BARRows, DANFORTH, VrnGIN, PETERS and SYMONDS, JJ., con
curred. 

SAMUEL \V-ELD & another, executors, in equity, vs. GEORGE 
PuTN AM & others. 

Cumberland. Opinion September 11, 1879. 

Will.;....construction of. Residuary Jund-lije-estate in. 

On the bequest of a life-estate in a residuary fund where no time is named 
in the will for the commencement of the interest, or the enjoyment of the use 
or income of such residue, the life legatee interest is to be computed from 
the time of the death of the testator. 

A testatrix devised and bequeathed the residue of all her estate, real and 
personal in trust to trustees named " for the sole use and benefit of her sis
ter" S. H. S., directed certain precautions to be observed for the safety of the 
principal and ordered that "the interest and income accruing from the same 
VOL. LXX 14 
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• 
and all other profits that may accrue from this trust" should be collected 
by the trustees and paid over every six months to 'the sister during her 
natural life. By the same item the trustees were authorized, on request 
of the sister, to sell the real estate, inv'est the proceeds and pay the interest 
accruing·therefrom to the sister during her natural life : Held that S. H S. 
took the interest and income of the residue of the estate from the death of 
the testatrix. 

BILL IN EQUITY brought under the Ertatute to obtain a constrnc
tion of the last will of Sophia J. Snow, late of Brunswick, in 
this county. 

So much of the will as is essential to the decision appears in 
the opinion. 

N. TVebb, for the complainants, cited Williamson v. William
son, 6 Paige, c. 298. Gook v. Mealwr, 42 Barb. 533, S. C. 36 N. 
Y_. 76. Hillyards Estate, 5 Watts & Serg, 30. A ugersteen v. 
Martin, Turner & Russ, 234. .liewett v. Morris, Turner & Russ, 
241. Gibson v. Bott, 1 Yes. Jr., 89. Pollard v. Learned, 102 
Mass. 54. Pollard v. Ballard, 1 Allen, 490. Pinkerton v. 

Sargent, 112 Mass. 110, 113. Lovering v. Minot, 9 Onsh. 151. 
Lamb v. Lamb, 11 Pick. 371. Sargent v. Sargent, 103 Mass. 
297. 

0. E. Cb'jford, for the defendants, cited Will. on Exec. (6 Am. 
ed.) 1423-4-5, and cases there cited. 

APPLETON, 0. J. This is a bill in eqnity brought under the 
provisions of R. S., c. 77, § 5, by the executors and trnstees under 
the will of Sophia Joanna Snow to determine the construction of 
the same. 

By the first item of the will certain enumerated articles of per
sonal property are given and bequeathed to her beloved sister 
Salome Harding Snow. 

The second item, the construction of which is to be determined, 
is in these words: 

"2. I give and heqneath to Israel Whitney of Boston, Samuel 
Weld of Roxbury, and Graham Rogers of Boston, jointly in trust 
for the sole use and benefit of my beloved sister Salome Harding 
Snow, the residue of all my estate, both real and personal, of which 
I may die possessed-the same to be kept securely invested in 
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good stocks and mortgages, always first mortgages, and the interest 
and income accruing from the same and all other profits which 
may accrnc from this trust to be collected by the said trustees and 
paid ov<:r to her, my said beloved sister, Salome Harding Snow, 
every six months dming her natural life. My trustees on the 
request of my said beloved sister, Salome Harding Snow, are 
hereby folly authorized aud empowered to sell my real estate, held 
by them in trust under this my will and to execute valid deeds for 
the conveyance thereof', free and discharged of all trusts. The money 
or sum accruing from said sale to be securely invested in good stock 
and mortgages, always first mortgages, and the interest accruing 
from said investment to be paid to her my beloved sister, Salome 
Harding Snow, during her natural life. And I also folly authorize 
my trustees, after the decease of my beloved sister, Salome Hard
ing Snow, to sell and convey said real estate for the purpose of 
facilitating a distribution of said trust property in the manner 
hereinafter mentioned. · After the decease of my beloved sister 
Salome Harding Snow, the following legacies to be paiq in the 
order ns they are nnm bered : No. 3 first, No. 4 second, and so on. 
Should there not be property enough to pay all these legncies, the 
first numbered are to be paid and the last numbered are to be left 
out," &c. · 

The question presented for our determination is this: Does 
Salome Harding Snow take the interest and income of the residue 
of said estate from the death of the testatrix i 

The intention of the testatrix is unmistakable. The residue of 
all her estate, both real and personal, is devised in trust for the 
sole use and benefit of her beloved sister. The interest and income 
accruing from stocks and mortgages, and all other profits which 
may accrue from the trust arc to be collected and paid over to this 
beloved sister, every six monthe during her natural life. In case 
of sales of real estate, the sum accruing therefrom is to be rein
vested, and the interest accruing from such investment is to be paid 
to this sister during her natural life. 

The will speaks from the death of the testatrix. The income 
and interest on the estate as then existing, at once accrues-and 
from that date. Nothing indicates an accumulation. Nothing 
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indicates that there is to be any postponement of the right of the 
sister to accruing income or interest. On the contrary, every six 
months during her natural life the income and interest is to be 
paid. Upon the death of the testatrix, separation of principal and 
interest takes place. The will disposes of each. The income and 
interest is to be paid to the sister. The principal, from which 
income and interest arise, is subject to the general provisions of 
the will upon the death of the sister. 

"The result of the English cases appears to be," observes Vy al
worth, Oh., in Williamson v. Williams, 6 Paige, 298, ''and I have 
not been able to find any in this establishing a different principle, 
that on the bequest of a life estate in a residnary fund, and when 
no time is provided in the will for the commencement of the inter
est or the enjoyment of the use or income of such residue, the leg
atee for life is entitled to the interest or income of the clear residue, 
as afterwards ascertained to be computed from the time of the 
death of tho testator." In Lovering v. Minot, 9 Cush. 151, it 
was held that under a will by which all the residue and remainder 
of the testator's estate is given to trustees, in trust, to pay over 
and distribute the income to and among his five children, one-fifth to 
each, during their respective lives with remainder of over, that such 
children are entitled to their respective portions of the income of 
snch residue from the death of the testator. In Cook v. Maker, 
36 N. Y. 15, it was decided that when a sum is left in trust with 
direction tluit the interest and income be applied to the use o°f a 
person, that snch person is entitled to interest from the death of 
the testator. "The weight of authority,': observes Davies, 0. J., 
"now is in favor of allowing the payment of annuities or incomes 
to commence at the testator's death." To the same effect are the 
decisions in Pollock v. Lea1·ned, 102 Mass. 54, and Sargent v. 
Sargent, 103 Mass. 297. Every clause in the will negatives the 
idea that there was to be an accumulation of interest. Hewitt v. · 
Morris, l Turner and Russell, 241. 

The result is that in accordance with the plain intent of the 
testatrix, Salome Harding Snow takes the interest and income of 
the residue of the estate from the death of the testatrix. 

The bill is sustained, and a master is to be appointed to deter-
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mine all the reasonable costs and charges accruing in this case on 
both sides, which are made a charge upon the estate in the hands 
of the trustees. .. 

WALTON, VrnmN, PETERS and SYMONDS, JJ., concurred. 
LrnnEY, J., did not sit. 

ln re OREN HAWKES, appelLwt from decree of Judge of 
Insolvency. 

Cumberland. Opinion September 11, 1879. 

Insolvency. Practice. 

After a petition has been made and proceedings have commenced and are 
pending in the court of insolvency, a petitioning creditor cannot withdraw 
and have his name stricken out of the petition without leave of the court. 

By leave of court creditors. not originally petitioning may become parties to 
the proceedings already pending against an insolvent debtor. 

0 N EXCEPTIONS. 

The facts Hppear in the opinion. 

A. J. Blethen, for the appellant. 

N. Webb & Thos. H. Haskell, for petitioning creditors. 

APPLETON, 0. J. This is an appeal from the decree of the judge 
of the court of insolvency. The questions raised by the decree 
are alone in issne. As in probate appeals, so in appeals from the 
court of insolvency, the appellant is restricted to such points as 
are specified in the reasons of appeal and those reasons shon]d be 
set forth specifically. 

The decree from which an appeal is taken presents three ques
tions for adj ndication. 

1. Can a petitioning creditor after proceedings have been com
menced and the cause is pending before the court of insolvency, 
withdraw as a party, and have his name stricken from the petition 
at his own will and pleasure, and against the wishes of his co-peti
tioners and thus defeat the v9ry proceedings to which he became 
voluntarily a party? 

'/; 1hr JS) 
?r ,. <Yr 
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The insolvent law is a remedial not a penal statute. Its ohject 
is not the punishment of the insolvent debtor. It is to provide for 
a just and equitable distribution of his estate among those to whom 
it of right belongs. • It seeks to protect the honest creditor from 
being over-reached by the nnscrnpulous debtor and to relieve 
the honest debtor from the burden of liabilities he is unable 
to discharge. 

The petition by creditors against an in solvent debtor to compel 
a submission of his estate to the court of insolvency is not a mere 
snit inter partes. "It rather partakes," observes W oo<lruff, J., in 
re the Boston, Hartford & Erie Railroad Company, 9 Blakhf. 101, 
"of the nature of a proceeding in rem, in which every creditor has 
a direct interest." It is to be observed that the general principles 
applicable to proceedings in bankruptcy are eqna11y applicable 
to proceedings in insolvency so far as the several statutes on 
these sn bjects are similar or analagous. 

After proceedings had been commenced and the conrt of insol
vency had acquired jnrisdiction, the firm of Rothwell, Martin & 
Co., one of the petitioning creditors, "refuse to proceed fnrther in 
insolvency proreedings against said Hawkes," and move that their 
names be stricken from the petition. 

This motion was denied. 
If the motion had been granted, the number and claims of the 

petitioning creditors would have been reduced below the require
ments of the statute. It would defeat the just rights of their asso
ciates. It wonld compel a resort to new proceedings, and con
firm attachments which will now be defeated, and thns a more 
equitable distribution of the assets of an in sol vent debtor will be 
presented. 

The reasons given in the petition of Rothwell, Martin & Co. 
are that they were led to join the original petition "through a mis
understanding of the facts in the case, and that they do not believe 
it will be for the best intere~t of the creditors of Hawkes to have 
the petition granted," and therefore they pray to have their names 
stricken from the petition. 

It is undoubtedly true that the court has authority to authorize 
a petitioner to withdraw, and that snch authorization will be granted 
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for good cause, as that the signature of the petitioning creditor was 
obtained by misrepresentation. Here there is no misrepresenta
tion found by the court, nor alleged by the petitioner. "\V-hat the 
misunderstanding was and how it occurred, and what was for the 
best interest of the cre<litors were submitted to the decision of 
the jndge of insolvency and his-conelusion negatives the allega
tion of the petitioners. There is nothing before us to show any 
error of law or of fact. On the contrary his very clear and able 
opinion affords a full justification of his judgment in the prem

ises. 
In re Heffron, 6 Bissel, 156, a similar question arose and in de

livering his opinion, Blodgett, J., says, "I am of opinion the re
quest should be denied, and that no~ of the creditors, who have 
joined in the petition should be allowed to withdraw unless all 
do so. As the bankrupt law now stands I am satisfied it would 
be a mischievous practice to inaugurate to allow a qnornm to be 
broken after they have united in good faith for the prosecution of 
proceedings. . . I do not intend to say that creditors who 
have been misled by false representations should be prevented 
from withdrawing by a discovery of the truth."· To the same 
effect is the decision in re Sargent, 13 B. R., 144. Indeed, 
while a creditor who has proved his debt may be permitted to 

withdraw it, if it was made under mistake of law or fac~, yet 
such withdrawal will not be granted if intervening rights will 
thereby be affected. In re Hubbard, 1 Law. M. 190. 

2. It is objected that Nutter Brothers were permitted to 
join in the proceedings against the insolvent Hawkes. These 
proceedings are fo1· the benefit of all his creditors. They are 
interested therein and have a right to intervene. In re Lacy, 
Downs & Co·., 12 Blatchf. 323. Foster v. Goulding, 9 Gray, 50. 

3. It is objected that the statute, under which these proceedings 
are had, is unconstitutional. But that is no longer an open ques
tion, its validity after full consideration having been affirmed in 
re Damon, 70 Maine, (Herbert L. Damon, appellant.) 

Exceptions oi,erruled. 

WALTON, VIRGIN, PETERS, LIBBEY and SYMONDS, JJ., concurred. 
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STATE vs. LEWIS B. PETERSON. 

Franklin. Opinion September 11, 1879. 

Practice. Instruction-Misnomer. 

A motion to set aside a verdict in a criminal case as being against evidence 
can only be heard at nisi prius. · 

In the trial of the defendant on an indictment for incest with his daughter 
Etta Peterson, where proof was offered that her name was Mary Etta Peter
son, an instruction that if the defendant committed the crime with his 
daughter and she was commonly and generally known by the name of Etta 
Peterson, it was sufficient-was held correct. 

In the trial of an indictment for incest with the defendant's daughter about 
whose real name there was ccnflicting testimony, a memorandum covering 
her photograph purporting to \e signed by the daughter is not admissible 
in the absence of evidence that it was her hand writing. 

ON EXCEPTIONS. 

Indictment for incestnons fornication with defendant's daughter, 
Etta Peterson. The government introduced one Ebenezer Chan
dler, who showed his commission, as an ordained minister of the 
gospel, authorizing him to solemnize marriages, during the pleas
ure of the governor, issued by Governor Kent in 1841, and said 
commission was introduced in evidence. He was then (subject to 
ohjcction) allowed to read his record of a marriage of Lewis B. 
Peterson and Mary J. Gammon, solemized May 6, 1860, in 
Franklin county by him, and said record was 1.mt in as evidence, 
said commission and record being in dne form. He was then 
asked if he recognized the prisoner at the bar, and his answer 
was: "I should not know that I had ever seen him.'' There was 
no other evidence from said Chandler of identity of the defen
dant as being the .party that said Chandler married. There was 
evidence tending to show that the mother of the defendant's 
daughter with whom the crime is alleged to have been committed, 
bore the naine of Mary Jane Gammon before her marriage. 
There was evidence tending to show that said Lewis B. Peterson 
and Mary Jane Gammon lived together ae husband and wife 
from the date of the marriage to the time of said Mary J anc's 
death, and that they had during that time two and only two chil
dren, one daughter and one son, and the defendant testifying in 
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his own behalf stated that the girl was his own daughter. The 
court submitted the question to the jury as a matter of fact, upon 
this evidence, whether the defendant was lawfully married to said 
Mary Jane Gammon. There was evidence that this daughter 
called Etta, was the daughter of said Mary Jane. The defen
dant introduced evidence to show that the real name of the girl 
(with whom the crime is alleged to have been committed) is "Mary 
Etta Peterson," but that she is commonly called "Etta Pe~er
son." Defendant's counsel contended that if her name was 
in fact Mary Etta Peterson, the defendant could not be found 
guilty under this indictment, but the court instructed the jury, 
that "if the defendant committed the crime with his daughter, 
and she is commonly and generally known by the name of Etta 
Peterson, that is sufficient." Defendant offered a memoran
dum, written on a piece of paper attached to, and covering a 
photograph, in the year 1878, purporting to be signed by said 
girl, for the purpose of showing how she wrote her name, but it 
was excluded by the court. The verdid was guilty. 

The defendant filed a motion that the verdict be set aside for 
the reason that one of the jurors was reiatod to the defendant 
within the sixth dcgreB, and the evidence was taken to establish 
that fact. The motion was overruled by the court. The motion 
was as fo11ows: "And now after verdict against him the defendant 
comes and moves that the verdict be sot aside for the following 
reasons, viz: before the trial commenced the jurors who tried the 

case were inquired of by the court if any one of them was rela
ted to the defendant within the 6th degree or the degree of 2d 
cousins, and particularly John B. Peterson, one of the jurors, was 
so inquired of, bnt denied all relationship between them. Since 
the rendition of said verdict the defendant has learned that he 
can prove that said juror was at the time of trial related to the 
defendant by consanguinity within the sixth degree, and can prove 
the fact by Charles Peterson, the father of said John M. Peter
son, who is a brother to the grandfather of said Lewis B., and 
by said Lewis B." Bnt no evidence was furnished the law court. 

Defendant alleged exceptions. 

Elias Field, county attorney, for the state. 
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II. L. Whitcomb, for the defendant. 

APPLETON, 0. J. There are no exceptions to any ruling of the 
presiding justice as to what would constitute a legal marriage. It 
is therefore to be presumed that the instructions on this snbjed 
were satisfactory. 

Whether there was a marriage was a matter of fact to be de
termined by the jury. The evidence reeeived was admissible. 
Whether it was sufficient to jnsti(y the verdict is not a qnestion 
submitted to our determination. If the finding of the jnry was 
erroneous, the question as to whether there should be a new trial 
or not is to be ·heard and decided at nisi prius. 

The defendant is charged with incest with his danghter, who in 
the indictment is ca1led Etta Peter son. It was claimed that her 
name was Mary Etta Peterson. The court instructed the jury 
that '·if the defendant committed the crime with his daughter, 
and she is commonly and generally known by the name of Etta 
Peterson, that is sufficient." To this there c~an be no legal objec
tion. The name is for the identification of the person and to distin
guish one from another. It wonld be absurd to require the nse of 
the name not commonly and generally in use in preference to the 
one commonly and generally used. 

The memorandum on a piece of paper covering a photograph, 
purporting to be signed by the girl with ,vhom the offense was 
committed, was offered to show how she wrote her . name and 
rejected. It was manifestly inadmissible. It was not shown to 
be her handwriting. It was not offered to contra.diet any thing 
she had said and it was not admissible to contradict any thing 
testified to by any other witness-so far as the pxceptions disclose. 

The motion to set aside the verdict on account of the alleged 
relationship of one of the jurors was overruled by the justice 
presiding at the trial. What the fact was, does not appear. 
Nothing before us shows .or tends to show his ruling erroneous. 

Exceptions overruled. 
Judgment on the ve1·dict. 

WALTON, VrnGIN, PETERS, LIBBEY and SYMONDS, J J., con
curred. 



HATHORN V. EATON. 219 

EASTMAN HATHORN, executor, vs. AuGUS'rus B. EATON. 

Somerset. Opinion Septernber 12, 1879. 

Executor. Crops. Case and trespass. 

Th'e executor derives his title from the will and his interest vests at the instant 
of the testator's death. · 

The executor of a. will may maintain tresp3:ss or trover for the goods of the 
testator taken after the latter's death, though they may never have been in 
the actual possession of the former. 

The executor cannot recover for the crops growing at the time of the decease 
of the testator. 

The distinction between case and trespass is abolished. 

UN REPORT. 

TRESPASS for conversion of property belonging to the plaintiff's 
testator. 

The facts sufficiently appear in the opinion. 
The court to draw such inferences as a jury might, and enter 

jndgment in accordance with the law of the case. And if the 
plaintiff is entitled to recover, to assess the damages, nr settle by 
their opinion the principles on which the same shall be assessed by 
the judge at nisi prius. 

D. D. Stewart, for the plaintiff. 

J. Baker, for the defendant, cited 1 Wat. Tres. § 522. Miller 
v. Baker, l Met. 27-31. Gibbs v. Uhase, 10 Mass. 128. 1 
Hill. Torts, 77. Wat. Tres. § 739. 1 W ashb. R. Prop. c. II, 
§ 5, c. V, § 8. Kimball v. Sumner, 62 Maine, 305. Wright v. 
Williamson, 67 Maine, 524. "The Amiable Nancy," 3 Wheat. 
546. Sinclaitr-v. Tarbox, 2 N. H., 135. Betts v. Lee, 5 Johns. 
348. 

APPLETON, 0. J. The plaintiff brings this action as executor 
of the will of Timothy Eaton, late of Athens, in this county. 

Timothy Eaton died June 28th, 1874: On June 8th, 1874, he 
made a will appointing the plaintiff sole executor and giving his 
farm and all his personal property to the defend1-int. Ten days 
later he executed a codicil revoking divers bequests to the defen
dant and making a new division of his property among his chil
dren. 
(q ,n-1, d~ 
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The will was admitted to probate in 1874, but the defendant 
appealed from the decree allowing the codicil to the supreme 
court of probate, where it was ultimately admitted to probate and 
the decree of the judge of probate duly affirmed. 

While this litigation was pending the defendant entered upon 
the farm of the deceased, took possession of the same and the 
personal property thereon belonging to the estate of the de
ceased and sneh portions of the latter as he chose, sold the most 
valuable portions of the same and neither restoring nor offering 
to restore any portion of what remained on hand to the execu
tors, but claiming the whole personal estate as his own. The 
plaintiff as executor entered npon the premises oc(mpied by the 
defendant claiming to exercise control m·er the personal property, 
but the defendant utterly denied his right to meddle with the 
same and forcibly drove him away. 

After the codicil had been dnly established by a decree of this 
court, the plaintiff brought an action of trespass for the personal 
property belonging to the estate of which he was executor, which 
had been taken possession of by the defendant as before stated. 

1. As the executor derives all his title from the will, his inter
est is completely vested· at the instant of the teatator's death, and 
he may therefore before probate perform almost any act belong
ing to his office. He may make an inventory and possess himself 
of the testator's effects; he may en tei- peaceably into the house of 
the heir and take securities for the debts due the deceased, or 
remove his goods. As executor he may maintain actions on his 
own possession, as trespass, detinne, or replevin, for goods or 
cattle of the testator taken after the testator's death. So he may 
maintain actions, as trespass or trover, for such of the effects as 
never came into his actnal possession, taken and converted after 
the testator's decease. Tollei: on Executors, c. 2, § 4. 

2. The evidence, unmistakably, shows a conversion of the per
sonal property of the· testator by the defendant. He claimed the 
whole as his. He used and sold it according to his own will and 
pleasurn. That the plaintiff might have maintained the action of 
trover cannot be doubted. 

But trespass is equally maintginable. Dy R. S., c. 82, § 12. "The 
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distinction between trespass and trespass on the case is abolished. 
A declaration in either form is good." 

Either trespass or trover was proper under the facts disclosed. 
Moulton v. Smith, 32 Maine, 406. Moulton v. Witherell, 52 
Maine, 239. 

3. The executor cannot recover for the crops growing at the 
time of decease of the testator. They belong to his devisees . 
.Dennett v. Hopkinson, 63 Maine, 351. 

4. The schedule, furnished us of the articles claimed as having 
been converted by the defendant, indicates their value as estima
ted by the appraisers on the estate of Timothy Eaton. They 
acted under oath. No other so satisfactory evidence is furnished 
us. The plaintiff is entitled to recover fifteen hundred seventy
nine dollars and fifty-eight cents with interest from August, 1874. 

DANFORTH, VIRGIN, PETERS and SYMONDS, JJ., concurred. 

ABEL HUNT vs. ENOCH H. TIBBETTS. 

Penobscot. Opinion September 16, 1879. 

Contract-construction of. Damages. 

The plaintiff and defendant being ftopartners, the latter on January 24, 1876, 
sold his interest to the former taking his IJ.otes for four thousand dollars 
payable at various times through a period of more than three years, and 
transferred the good will of the business to the plaintiff and agreed not to 
engage in it himself at B. for the term of ten years from date. "This last 
agreement" (repeating it) "to be binding on me (defendant) only in case 
the four thousand dollars which is the consideration hereof, is paid accord
ing to said H's agreement to pay the same and at the time agr~ed upon." 
Nearly three years thereafter, the plaintiff having paid at maturity all his 
notes except two which had not matured, brought this action for the violation 
of the defendant's agreement not to engage in the business: Held, that the 
payment of the whole four thousand dollars was not a condition preced
ent to its maintenance. 

Also held, that for breach of such a stipulation damages which have accrued 
prior to the date of the writ only are recoverable; and that subsequent 
breaches may be the subject of future action. 

ON REPORT. 
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AssuMPSIT for damages sustained under a written agreement 
signed by the defendant dated Jan nary 24-, 1876. 

Writ dated September 17, 18'78. Plea, general issue. 
In the plaintiff's writ, after setting out the eontract, the alle

gations of breach are as follows: "but that the defendant unmind
ful of his agreement aforesaid to sell and transfer to said plain
tiff his good-will in said business, and his obligations under said 
agreement, Jid from and ever sinee the execution of said agree
ment to this date injme and diminish the business of the plaee so 
sold by defendant to plaintiff by contriving maliciously, con
stantly, and by the cinmlation of falsehood and slandor as to the 
plaintiff and his business, whereby plaintiff has been greatly 
injmed in his said business. 

And plaintiff further avers, that the defendant, unmindfnl of 
his agreernent, made with said plaintiff, as aforesaid, not to engage 
in or become in any way interested in the retail coffin and casket 
business, in the city of Bangor, for the term of ten years from that 
date, has since been engaged aud interested in the retail coffin and 
casket business in said Bangor, and is now so engaged and interes
ted and that the business in which defendant is so interested is a 
very extensive one and has been and is now largely composed of 
trade and patronage which plaintiff was entitled to and would 
have enjoyed but for defendant's violation of his agreement afore
said not to engagP in said business. 

By reason whereof plaintiff has been damaged in the loss of 
business, profits and credit in tho sum of five thousand dollars." 

The contract is as follows : 
"I, Enoch H. Tibbetts, of Bangor, Penobscot connty, Maine, in 

consideration of four thousand dollars, to mo paid by Abel Hunt, 
of said Bangor, do hereby sell and, transfer to said Hunt, all my 
right and interest in and to all the property and assets of tho late· 
firm of E. H. Tibbetts and Hunt, of whatever kind and descrip
tion, excepting the debts due said copartnership to this date, said 
debts remaining the property of the parties composing said part
nership. A.id I further hereby sell and transfer to said Hunt, all 
my good-will in said business as carried on by sa.id copartnership 
before its dissolution; and further hereby agree that I will not 
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• engage in or become in any way interested in the retail coffin and 
casket business, in the city of Bangor, for the term of ten years 
from this date. This last agreement, viz : not to engage in said 
business in said Bangor for ten years, to be binding on me only 
in case the four thousand dollars, which is the consideration hereof, 
is paid according to said Hunt's agreement to pay the same and 
at the time agreed upon for said payment. 

[Signed.] E. I-I. TIBBETTS. 

Bangor, January 24th, 1876." 
And the con rt are asked to decide the fo1lowing questions: 
I. Can tho plaintiff recover in the present action for damages 

sustained under the clause in the agreement that the defendant 
shall not enter into the same kind of business in Bangor for ten 

years? 
II. If not, and the plaintiff prosecutes this snit for other dam

ages, will the judgment in this case (favorable to either side) b~ a 
bar to another action for the kind of damages first named ? 

III. Any other points the court may see fit to notice in the 

elucidation of the case. 
The plaintiff to have leave to become nonsuit or to go to trial, 

at his election, after the law has been determined . 

. Humphreys & Appleton, and J. Varney, for the plaintiff, 
cited Hunlock v. Blacklowe, 6 Petersd. Ab. 37. Leonard v. 
Dyer, 26 Conn. 172. Olough v. Baker, 48 N. I-I. 254. Wallace 
v. Antrim Slwv. Co., 44 N. H. 521. Caldwell v. Blake, 6 Gray, 
402, Cutter v. Powell, 2 Smith's Lead Cas. 23, et seq. Powers v. 
Ware, 4 Pick. 106. Pierce v. Woodard, 6 Pick. 206. 

Wilson & Woodard, for the defendant. 
Where the lallguage is clear and unambiguous, there is no room 

for construction, and nothing for construction to do. A court 
will not by construction defeat the express stipnlations of a con

tract, 2 Pars. Cont. (5th ed.) 500, lb. 494-5. Parkhurst v. Smith, 
Willes, 332. Gibson v . .1.Y.inot, 1 I-I. Bl. 569, 614. Parnell v . 

.Mill, 3 Mau. Gr. & S. 625, 638. 
<;Jounsel also cited Sewall v. Wilkins, 14 Maine, 168. Wins

low v. Copeland, 15 Maine, 276. Simpson v. Peace, 53 Maine, 

497. 



224 HUNT V. TIBBETTS . 

• Bouv. Law Diet. tit. "Divisible," Chit. Contr. (11 Am. ed.) 
1172. Willard v. Spring, 16 Johns. 121. Smith v. Jones, 15 
Johns. 229. Badger v. Titcomb, 15 Pick. 409. 

The contract is entire, the consideration . single and entire, 2 
Pars. Contr., 519, and cases in notes. 

BARROWS, J. On the 24th of January, 1876, the defendant, by 
an instrument in writing, in consideration of four thousand dollars. 
in negotiable notes, given by plaintiff to him payable at various 
dates, the last of the series not being dne when this action came 
np for trial, sold and transferred to the plaintiff all his right and 
interest in and to a11 the property and assets of the late firm of 
E. H. Tibbetts & Hunt, excepting debts dne, but expressly including 
and transferring "all my (his) good-will in said business, as carried 
on by said copartnership before its dissolution," and stipulated 
that he wonld not engage in or become in any way interested in 
that sort of business in Bangor "for the term of ten years from 
this date." 

"This last agreement, viz: not to engage in said business in 
said Bangor for ten years to be binding on me only in case the four 
thousand dollars, which is the consideration hereof, is paid accord
ing to said Hunt's agreement to pay the same and at the time 
agreed npon for said payment." The plaintiff declares in a writ 
dated September 17, 1878, in assnrnpsit setting out the instrument 
according to its legal purport and effect, averring performance on 
his own part, and tlrnt" defendant has broken his agreement as to 
the sale and transfer of the good-will of the business, and his agree
ment "not to engage in or become in any way interested in the 
retail coffin and casket business in the city of Bangor, for the term 
of ten years," from the date of the transfer. 

The allegations of breach are somewhat loose and defective as 
to time and circumstance, (see Lawes on pleading in assumpsit, 
Story's Ed. 1811, pp. 208, 211,) but amendable ; and though per
haps sufficient to sustain an action after verdict, we think they 
should be amended so as to obviate the danger of surprise to the 
defendant for want of greater particularity in the declaration as 
to the subject of complaint. 

The first and principal question presented by the report is 
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whether the plaintiff can recover in the present action for damages 
sustained under the clause in , the agreement that the defendant 
shall not enter into the same kind of business in Bangor for ten 
years. 

It is well said in a note to Cutter v. Powell, in 2 Smith's Lead
ing Oases, 6th Am. ed., 22, that "few questions nre of so 
frequent occurrence, or of so much practical importance and 
at the same time so difficult to solve as those in which the dispute 
is whether an action can be brought by one who has entered into 
a special contract, part of which remains unperformed." 

The defendant here contends that the punctual payment of the 
whole of the four thousand dollars at the times agreed upon for 
said payment is a condition precedent to the maintenance of an 
action by the plaintiff for any breach of defendant's contract in 
this respect. 

The report shows that the plaintiff had paid without default 
on the days when they matured all his notes but the last one which 
is not yet due, one of them having fallen due and been paid since 
the commencement of this action. Thus far no breach of the con
tract can be attributed to the plaintiff. Is the language of the 
contract snch that hiiS remedy for a breach by the defendant must 
necessarily be postponed until he has made all the payments which 
he is bound to make ? 

The language is that of the defendant and is to be construed 
most strictly against him and favorable to the plaintiff. 

The defendant in the outset as a part of the consideration of the 
plaintiff's notes payable on time, promises that he will not engage 
in the business for ten years from the date of the contraet. 

It is obvious that two of the matters which courts have been 
wont to deem important in determining whether the stipulations 
of parties are independent, or whether performance by one party 
is a condition precedent to the maintenance of his action for a 
breach on the part of the other-to wit : the order of tinie in 
which performance is to take place, and the fact that on each side 
the promises go only to a part of the consideration and a breach 
may be compensated in damages or the injured party otherwise 
have a perfect remedy, concur in the present case to incline us to 

VOL. LXX. 15 
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regard their mritual promises as independent, and to hold that 
each party should have his proper remedy for a breach by the 
other. 

The defendant transferred his interest in the property of the firm 
and the good-will of the business and was to begin to perform his 
agreement (not to engage in the same business at Bangor for ten 
years) immediately.· 

When the action was commenced he had received and enjoyed 
a large part of t·he sum which was the consideration of. his agree
ment not to compete with the plaintiff for the ten years succeed
ing the sale. 

But for the peculiar form of the stipulation we i,hou1d have no 
hesitation in saying that under the rules laid down by Sergeant 
Lawes in his valuable treatise on pleading in assumpsit, edition 
before cited, pp. 115, 119, neither of these parties· could have 
coun,ted on a foll performance by the other as a condition preced
ent, but both must be left to their respective and mutual remedies 
in case of partial non-performance. 

See the learned note (4) of Sergeant Williams, 1 Williams' 
Saunders, 320, et seq. See· also the principle as stated in t:he 
note to Cutter v. Powell, 2 Smith's Leading Oases, 26, thus : 
"if the plaintiff's covenants which form the consideration be 
dependent, yet if part of the consideration have been accepted and 
enjoyed by the defendant, and the plaintiff have no other remedy 
than on the covenant, and the defect on his part 'be compensable 
by damages, the plaintiff may recover without alleging perform
ance of the residue." 

Defendant's counsel base an argnment of no little force upon 
the peculiar language of the contract as hereinbefore quoted, 
claiming that it is too direct and explicit to leave any room for 
construction. 

Yet if it is repugnant to the manifest intention of the parties 
as expressed in the contract as a whole, it must give way. 

The remark of Tindal, C. J., in Stevens v. Oushing, 3 
N. C. 355, (32 E. C. L. R. 153,) is appropriate and sound. 

In that case defendant's promise was alleged to be . made "on 
the performance of the before mentioned terms and conditions on 
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the part of the plaintiff." The defendants pleaded non-perform
ance in divers important particnlars and plaintiff demurred. And 
the chief justice remarks: "The rule has been established by a 
long series of decisions in modern times that the question 
whether covenants are to be held dependent or independent of 
each other is to be determined by the intention and meaning of 
the parties as it appears on the instrument and by the application 
of con1mon sense to each particular case ; to which intention 
when once discovered, all technieal forms of expression 
must give way." He does not overlook the fact that "the defen
dant's covenant is entered into with the plaintiff not simply in 
consideration of the plaintiff's covenants and agreements, but 
on the performance of the before mentioned terms and conditions 
on the part of the plaintiff." He admits that the argn11ient as 
to the intention based on these words would undoubte'dly be 
strong were the question res integra; but he cites Boone v. Eyre, 
1 H. Black., 273, n, a;s the leading case on the subject, where the 
defendant covenanted to pay, "the plaintiff well and truly per
forming all and everything therein contained, on his part to be 
pei:formcd," yet full performance on the part of the plaintiff was 
not held to be a condition precedent. He says further that "the 
case of Hunlocke v. Blacklowe, 2 Wms.' Saunders, 156, is strong 
to show that courts of justice are more anxious to discover and to 
be governed by the intention of the parties than to follow the 
strict and technical forms of words used in the instrument." 
And he proceeds on the strength of the rule laid down by Lord 
Ellenborongh, in Richie v . .Atkinson, 10 East. 295, that "where 
the covenants go only to a part of the consideration, there a rem
edy lies on the covenant to recover damages for· the breach of 
it, but it is not a condition precedent," to render judgment for 
the plaintiff, notwithstanding the significant words connected with 
the defendant's promise. 

"Uovenants and agreements," it is said in Todd v. Summer, 2 
Grattan, 167, "are construed according to the intention of the 
parties and the good sense of the case. Though in form they 
may be dependent, yet to prevent injustice they may be treated 
as independent." 
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Cases abound both in England and America in which these 
rules are recognized as sound. Kingston v. Preston, recited in 
Jones v. Buckley, Douglas, 690. Carpenter v. Cresswell, 
4 Bing., 409, (15 E. U. L. R., 22.) Franklin v. Miller, 4 Ad. 
& El., 599, (31 E. C. L. R., 148, 151.) Foster v. P1·udy, 
5 Met., 442, 444. Knight v. N. E. Worsted Co., 2 Cush. 
283, 286, and many other cases cited in the note to Cutter v. 
Powell, itbi supra. , 

What is the true import and effect of the language upon which 
the defendant here relies ? 

It is fair to presume that each party entered into the contract 
with a design to. fulfill his own agreement and an expectation 
that t_he other would fulfill his. The clause in question was intro
duced_ by way of security to the defendant, for prompt fulfillment 
on the part of the plaintiff. An early breach of defendant's 
agreement not to set up a rivalship in business would tend to 
deprive the plaintiff of the power to fulfill at all. It would be a 
practical withdrawal, to a greater or less extent, from the convey
ance, of the good-will of the partnership business which had been 
transferred. 

W c cannot accept the interpretation now put npon it by defen
dant's counsel that it meant that defendant's stipulation was not 
then binding on him, and whether it ever would be depended on 
a contingency not yet determined. If so the term during which 
the defendant was not to e11gage in• the business would have been 
set to commence, not from that date, but from the expiration of 
the credit given to the plaintiff. 

On the contrary the defendant at that time doubtless intended 
to give the plaintiff a fair chance to pay his notes unembarrassed 
by any competition with himself and also to provide against the 
plaintiff's claiming any further exemption from sueh competition 
in case he did not pay promptly as agreed. It is as if ho had 
said to the plaintiff, "I transfer the good-will of the business to 
you and I will not engage in it here for ten years from this date 
provided you make your payments promptly at the time fixed; 
but if yon fail to pay as agreed I will be no longer bound by that 
stipulation.~ 
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We think a construction which would permit the defendant, in 
violation of his promise to engage in the business, and thereby 
perhaps take from the plaintiff the means of fulfilling on his part 
is inadmissible. It could not have been the intention of the 
parties. 

The plaintiff is entitled to the benefit of his pnnctnal perform
ance thus far. The defendant is bound up to the present time by 
his acceptance and enjoyment of a part of the consideration. His 
remedy for any possible future failure of the plaintiff's is com
plete not only by action but under the stipulation as we c.:onstrne 
it. It would be unreasonable and unjust and inconsistent with the 
object of the provision itself and with the plain intention of the par
ties to suffer him to set it up to bar an action for his own breach of 
a substantial part of his agreement. 

In a case like this damages are recoverable only up to the time 
of the commencement of the action. The defendant may have 
broken his contract only in a single transaction. He may have 
broken it for months or years. He may have ceased to break it 
at the commencement of this suit. He may cease to-morrow, and 
observe it faithfully for the remainder of the ten years. There 
is no basis upon which prospective damages can be assest:1ed. 
Plaintiff can recover in this snit only for such damages as had 
accrued prior to the date of the writ. Subsequent breaches may 
be the subject of another action. Under the stipulation in the 
report, 

Case to stand for trial. 

APPLETON, C. J., DANFORTH, VIRGIN, PETERS and SYMONDS, JJ., 
concurred. 
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PETER DUNN vs. CHARLES F. COLLINS and others. 

Aroostook. Opinion September 19, 1879. 

Consideration. Bond. Sureties. 

The payment in part of a debt due is no consideration for a promise to delay 
the collection of the balance. 

The execution creditor gave to his debtor a written receipt for twenty dollars 
"to be indorsed on his execution" and agreed therein to "discharge the 
execution provided the debtor shall pay the further sum of ninety dol
lars in sixty and thirty days from date." In an action on a poor deb
tor's bond, previously given by the debtor to procure his release from arrest 
on the execution; Held, that the stipulations were without consideration 
and afforded no defense to the sureties. 

ON REPORT. 

Debt, on a six montlrn' bond given by the defendants to procure 
the release of Charles F. Collins-one of the defendants-from 
arrest on an execution issued on a judgment in favor of the 
plaintiff Hgainst Uollins. The defendant was defaulted. The 
sureties defended upon the ground of their discharge by the 
plaintiff by virtue of the following receipt, dated, 

"Houlton, September 27, 1877. 
Received of C. F. Collins the sum of twenty ($20) dollars, to be 

en_don;ed on. ex'on Peter Dunn v. said Collins, and it is hereby 
agreed that I will discharge said ex'on, provided said Collins 
shall pay the further sum of ninety ($90) dollars in sixty and 
thirty days from this date, one-half of said last named sum of 
ninety ($90) dollars to be paid in thirty days from date, and bal-
ance in sixty days from date. PETER DUNN." 

The presiding jnstiee ruled that the stipulations contained in 
the reecipt did not release the sureties. Thereupon the case was 
reported to the law ~onrt with the agreement that if the ruling 
was correct the defendants to be defaulted . 

.Madigan & Donworth, for the plaintiff. 

J. B. Hutchinson, for the defendants, cited Leavitt v. Savage, 
16 Main.e, 72. Thomas v. Dow, 33 Maine, 390. Andrews v. 
Marrett, 58 Maine, 539. Ohute v. Pattee, 37 Maine, 103. 
Lime Rock Bank v. Mallett, 34 Maine, 550. S. C., 42 Maine, 
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355. JJ[ariner's Bank v. Abbott, 28 Maine, 280. Little v. 
Hobbs, 34 Maine, 357. Crosby v. Myatt) 10 N. H., 318. 

DANFORTH, J. This suit is upon a poor debtor's bond. The 
principal makes no defense, The snreties defend upon the 
ground of their discharge by the plaintiff, and to sustain this de
fense put in the paper dated September 27, 1877. 

This paper may presumably refer to the execution upon which 
the debtor was arrested, bnt it does not either directly or indi
rectly refer to the bond given to discharge that arrest. Here is 
no waiver of any of the conditions in the bond, nor any 
promise of delay in regard to them; nothing whatever to prevent. 
the creditor from pursuing snch remedies as it may afford and 
within the time allowed by its terms. Nor does it in any way 
interfere with such rights and remedies as may accrne to the 
sureties from the contract into which they have entered: The 
paper may r,erhaps be collateral to the contract in the bond, but 
cannot have any effect upon it or upon the liability of the sureties 
under it. Merrill v. Roulstone, 14 Allen, 511. Tlie United 
States v. Hodge, 6 Howard, 279. 

But whatever may be the true construction of the paper as an 
agreement, it is without consideration, and therefore ,vithout 
binding force. It is first simply a receipt for twenty dollars to 
be endorsed on the execution. That was no more than a dis
charge of the debt then. due to that amount. It does not purport 
to be a consideration. for the [l.greernent which follows, and if it did 
the result would be the same, for part payment of a subsisting 
debt already payable, is not a legal consideration for a prom
ise of delay as to the balance. 2 Am. Lead. Oas., (3d ed.) 
306-7. Mathewson v. Strafford Bank, 45 N. H., 104. The 
agreement is in effect simply a promisA on the part of the plain
tiff on conditions to be pe1formed by the debtor in the future. 
There was no promise on the debtor's part to perform these con
ditions, and if there were, it wonld only be for the payment of a 
debt for which the creditor had something more than a mei·e pro
mise, a judgment of the court and execution. The debtor waived 
no right to fulfill any of the conditions of the bond, nor did be 
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assume any burdens which did not rest upon him by virtue of 
the bond and judgment. Leavitt v. Savaqe, 16 Maine, 72. 

Thus the ruling of the presiding justice was correct, and as 
provided in the report, the defendants must be defaulted. 

Dejendants dr3f aulted. 

APPLETON, C. J., BARRows, VmGIN, PETERS and SYMONDS, JJ., 
concurred. 

EMELINE L. OooK vs. CHARLES WALKER. 

Piscataquis. Opinion September 19, 1879. 

Dower in land held in common. Demand. Bondfor conveyance of land. 

A widow is entitled to dower in land of which her husband was seized during 
coverture as tenant in common; her right comes exclusively from his inter
est as separate and distinct from that of the other tenant. 

Demand must be made upon, and the action be against the tenant of the free
hold of the interest in which dower is claimed, and not against the other 
tenant. 

A bond, for the conveyance of land upon certain conditions unconnected with 
a deed, is merely a personal obligation, and conveys no interest in the land; 
and the obligee is not such a. tenant, even though in possession, as will 
authorize him to set out dower therein. 

ON FACTS AGREED. 

Action to recover dower in certain land, one undivided half of 
whieh the demandant's hnsband was seized during their coverture. 

It was agreed that the issue joined shall be sufficient for the 
raising. and deciding of all questions of law which may arise in the 
case before fnll court. That the plaintiff was lawfully married to 
George Blake, July 20, 1869, and that plaintiff was divorced from 
him as alleged in the writ. George Blake was the owner in fee 
of both moieties of land described in writ for many yearl:l and up to 
December 4, 1868, at which time he conveyed one undivided haff 
in common of the same, to defendant, Charles Walker, by war
rantee deed, with usual covenants; said deed to Walker dated 
December 4, 1868, and duly recorded. 

On the same 4th day of December, 1868, said George Blake 
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ga,·e said Walker a bond for the conveyance of the other undi
vided half of the said real estate on condition to be performed in 
ten years. Said Blake has made no other eonveyance of said land. 
The said Walker has occupied and carried on said land, being a 
farm, ever since said deed and bond to him, as is cnstomary in the 
cultivation and management of farms, paying taxes thereon, said 
occnpancy being by consent of said Blake, paying sctid Blake no 
rent nor promising to pay rent except so far as the payments on 
said bond may be regarded as rent. That plaintiff made a demand 
upon defendant for dower on the 11th day of Decern ber, 1877. 
No objection is made to the form of notice or the mode of its ser
vice. For the last fonr years next preceding this term, September, 
1878, said Blake has resided openly and continually in said county 
of Piscataquis, including the time when said notice was given and 
writ made and served. For more than Olle-half of said four years 
this last passed, said Blake has lirnd with said defendant on said 
farm and land; said Blake was so residing with vValker when 
said demand was made on Walker. Sitid Blake is and has been 
the father-in-law of said Walker for about eighteen years. 
Since December 4, 1868, said Blake has not exercised any 
control upon the management of said farm. The plaintiff has 
never released her dower on said premises, nor barred herself 
thereof unless she did so by the paper, a copy of whieh 
marked "0" is hereto attached, which paper was executed 
by her and delivered to said Blake before her divorce from 
him. Since said divorce and before said demand npon Walker, 
plaintiff's name has been legally ehanged from · Emeline L. 
Blake to Emeline L. Cook. Said Walker has never eonveyed 
any of the estate as aforesaid conveyed to him by said Blake. 

The parties to said action agreed to submit the same to the full 
court upon the foregoing statement of faets, and if the court are 
of opinion that the plaintiff is entitled to dower as claimed, then 
they are to give such direction as is proper, otherwise plaintiff to, 
be nornmited. 

Josiah Crosby, for the plaintiff. 

A. G. Lebroke, for the defendant. 
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DANFORTH, J. The plaintiff in her writ claims dower in one 
undivided half of a certain lot of land therein described. That 
the interest of one of the tenants in common in land so held is lia
ble to dower is unquestioned. Such a tenancy does not affect the 
right to dower though it may so far control the assignment as to 
require it to be set out as an undivided interest in the whole lot. 
Blossom v. Blossom, 9 Allen, 254. 

Though in a proeess ie-suing from the probate court under the 
provisions of R. S., c. 65, § 19, the husband's interest may first be 
set off, and then the dower assigned by metes and bounds, there 
is no such provision relating to actions for the recovery of dower. 
French v. Lor.d, 69 Maine, 537. Still whatever may be the final 
result as to the method of setting out the dower the plaintiff is 
entitled to her judgment therefor if she maintains her right. 

This judgment mnst be such as to give ber her interests in the 
estate of her former husband and not interfere with the rights of 
the co-tenant. For this purpose the interests of the different ten
ants are separate and distinct, as much so as if they owned in sev
eralty. The widow obtains her title from her husband, and must 
therefore take her portion from his estate alone. In this respect 
the tenant owning the part in whiel1 the widow is not entitled to 
dower is under no legal obligation to snrrender any portion of his 
share, nor has he any right to, or control over the other share. If 
upon demand he should set ont dower in that part owned by the 
other tenant, it wonld not be binding npon him, nor would he be 
concluded by a jndgment to which he was not a party. The tenant 
of the husband's interests can alone set out the dower, and therefore 
the demand must be npon, and the aetion be against him; and he 
must be the tenant of the freehold. R. S., c. 103, §§ 17, 21. 

Applying these principles to the case at bar and the solution is 
not difficult. 

It is alleged in the writ that the husband was, during the cover
ture and at the time of the decree of divorce, an owner of one 
undivided half uf the real estate described; that at the time of the 
demand and at the date of the writ, the defendant was the tenant 
of the "freehold of said real estate." The statement of facts shows 
then, that the allegation as to the husband's title is trne; hut while 
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it shows that the defendant was at the time mentioned a tenant 
of the freehold of au undivided half of the estate, it shows also that 
it was not the same half of which the husband had been the owner 
during coverture, but in fact the other half. He derives his title 
to this half from the husband, but by a conveyance previous to the 
marriage. If therefore the undivided half in which dower· is 
claimed is the same as that of which the defendant was the tenant 
of the freehold at the date of the writ, the action must fail for want 
of seizin in the husband while the marriage continued. If on the 
other hand dower is claimed in that half of which the husband 
was so seized, then the action must fail for the demand was made 
upon, and the action bronght against the wrong person. The facts 
show that the husband remained the tenant of the freehold up to 
the date of the writ, so that the defendant had no such interest in 
that part as would enable him to represent the husband's interest:~ 
in this snit. 

Rut the case further finds that the defendant had at the time 
a bond from the husband conditioned for the conveyance of his 
half upon certain terms which do not appear to have been com
plied with; and this bond is apparently relied upon as conveying 
such an interest in that half as will authorize the mainten
ance of this action. This, however, cannot be. The bond conveys 
no interest whatever in the land~ nor does it purport to convey 
any. It is a personal obligation, in no respect touching the realty. 
It is not a bond of defeasance so connected with a deed of convey
ance as to constitute a mortgage either in law or in equity, but 
simply a personal obUgation to convey upon the fulfillment of cer
tain conditions. It does not even give the right of possession. 
Shaw v. Wise, 10 Maine, 113. Bailey v. Myrick, 50 Maine,. 
178. Newhall v. Union M. F. Ins. Oo., 52 Maine, 180. 

The defendant, therefore, in no way represented tho undivided 
half in which the plaintiff is entitled to dower at the time the action 
was commenced. He should perhaps have ·availed himself of this 
defense by a plea in abatement, but the necessity of that is waived 
by the agreed statement in which it is provided "that the issue 
joined shall be sufficie.nt fo.r the raising and deciding of all ques
tions of law which may arise in the case before the full court," 
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even if any pleading were necessary under an agreed statement 
presenting the full case. 

Plaintiff nonsuit. 

APPLETON, 0. J., BA1:rnows, VIRGIN," PETERS and SYMONDS, JJ., 
concurred. 

JosIAH H. DAVIS vs. FRANCIS U. DUDLEY, and another. 

PARKER D. SHAW vs. FRANCIS 0. DUDLEY, appellant. 

FRANCIS 0. DUDLEY vs. PARKER D. SHAW, and others. 

Aroostook. Opinion September 19, 1879. 

Inf ant's deed-ratijication of. 

A minor's deed of land not appearing upon its face to be prejudicial to him, 
is not void but voidable. 

To avoid it or ratify it, there must be some act on the part of the minor, after 
becomii1g of age, indicative of that intention. 

Mere delay on the part of the minor is not sufficient evidence; but delay coup
led with the neglect of the minor after becoming of age, and lrnving knowl
edge that the other party is intending to, and does make valuable improve
ments, to make known his intention to avoid his deed in season to prevent 
such expenditure, is a sufficient ratification. 

ON REl'OR'l'. 

The three actions were reported for the law court to determine 
the title between the parties. 

The first two actions are trespass quare clausum. 
Davis and Shaw both claim titl~ under deed from Francis 0. 

Dudley to Parker D. Shaw, dated November 27, 1868, Shaw 
having subsequently conveyed a portion of the premises to Davis. 

Francis 0. Dudley was born April 17, 1848, and therefore was 
a minor at the date of bis deed to Shaw. 

April 22, 1878, nine years after attaining his majority, Dudley 
taking his brother with him as a witness, made an entry upon the 
premises described in that deed, for the purpose of asserting bis 
claim and title to the land, and forbade Shaw and Davis from 
7/ h-t,i, ~·-~I 

~ S' - I 41 
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doing any more work upon it. For making this entry the Dud
leys are sued in the above actions of trespass. 

After the testimony was all in the cases were continued on 
report with an agreement that the law court should "determine 
the title between the parties. If the actions of trespass are main
tainable, the damages to be fixed at the sutn named. If the writ 
of entry is maintainable, it is to stand for trial on ~he question 
of betterments." 

L. R. King, for Shaw and Davis. 

Powers & Powe1·s, for Dndleys. 
The entry was proper to disafiirm the deed. Boody v. McKen

ney, 23 Maine, 517. Some positi~ act was necessary for the pur
pose. Boody v. McKenney, supra, 1 Pars. Oontr. 272. Met. 
Oontr. 60, and cases. Urban v. Ginnes, 2 Grant (Pa.) 

Chadbourne v. Racklijf, 30 Maine, 354. Holmes v. Blogg & 
Taunt, 39, 16 E. L. & E., Am. note, 558. 

DANFORTH, J. The last named of these three cases, that of 
Dudley v. Shaw, is a real action. It is conceded that the title 
to the land described in the writ was originally in the plaintiff. 
The tenants claim under a deed from him. The execution of the 
deed is not denied, but the case finds that when it was given the 
grantor was a minor. The deed is dated November 27, 1868, 
and the plaintiff became of age April 17, following. On the 22d 
day of April, 1878, the plaintiff entered upon the land claiming 
to own it. After the sale and before this entry the tenants had 
built buildings t~iereon and made valuable improvements, the 
plaintiff living near by and making no claim to the land or oujec
tion · to the improvements. The only question involved in the 
case is whether under these circumstances the deed is valid and 
binding upon the plaintiff. 

Whatever differences of opinion may formerly have existed as 
to whether a minor's deed is void or only voidable, it must now 
be considered as well settled law that an instrument like this, 
where it does not appear upon its face to be prejudicial and which 
may be beneficial to the minor~ is voidable at his election. Rob
inson v. Weeks, 56 Maine, 106. 
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As the deed is voidable at the election of the minor, it follows 
that until that election is in some way made manifest there is 
neither a ratification nor an avoidance. Without the one or the 
other the deed must still remain in force but as a defeasible in
strnment. This manifestation must be shown by some positive 
and clear act, intended for that purpose. What that act shall he, 
or what is sufficient for that purpose must necessarily depend 
upon the circumstances of each case. It therefore follows that 
mere delay within the time allowed by the statute of limitations, 
uncoupled with ~ny acts expressive of an intent to confirm, would 
not be sufficient for that purpose; and this may now be considered 
as well settled law; though some decisions may be found holding 
that unless the deed is repudiated within a reasonable time, ratifi
cation will result. 3 Wash. R. Prop. (3d ed.) 226. Boody v . 
.McKenney, 23 Maine, 523-4. Jackson v. Carpenter, 11 ~ ohns. 
539. Tucker v. Moreland, 10 Peters, 75-6. 

While mere acquiescence for any length of time within the sta
tute of limitations, is no proof of intention to ratify, when coup
led with acts or even omissions when duty requires action, it may 
become not only pertinent, but satisfactory proof of such inten
tion. 

In Boody v. McKenney, Shepley, C. J., says: "The reason is, 
that by his silent acquiescence he occasions no injury to other per
sons, and secures no benefits or new rights to himself. There is 
nothing to urge him as a duty towards others to act speedily." 

In Tucker v. Moreland, Story, J., says: '~Mere acquiescence 
uncoupled with any acts demonstrative of any intent to confirm it 
would be insufficient for that purpose." 

From these propositions the inference is inevitable that when 
delay is coupled with acts, indicating intention to confirm, or 
which do cause injury to others, or secure benefits to himself, or 
under such circumstances as impose a dnty to act speedily, it 
becomes proof of confirmation more or less potent according to 
the accompanying acts and circumstances. 

This is analagous to the doctrine applied to infant purchasers. 
If he retains the land after becoming of age receiving a benefit 
from it, he confirms the contract without further act. .Hubbard 



DAVIS V. DUDLEY. 239 

v. Cummings, 1 Maine, 11. Dana v. Coombs, 6 Id. 89. With
out a further citation of authorities it seems to be established as a 

general rule that when an infant enters into a contract and after 
becoming of age receives a benefit from it or by virtue of it does 
an act which is an injury to the other party he thereby ratifies it. 

In this case the land was sold late in the fall. The grantor be
came of age in the spring following. The inference is that nearly 
or quite all the improvements were made at a time when the 
duties and responsibilities of an adult rested upon the plantiff. 
The case further shows that his residence was such that he must 
have known the improvements the tenants were making, the pur
pose for which they were made, and that they were made relying 
upon the title derived from the deed now in question. Under 
such circumstances if the plaintiff intended to avoid his deed, com
mon honesty required him to·rnake known that intention in season 
to prevent so gre~t an injury and would forbid his making profit 
by an omission to do so. This certainly is a case where there is 
something "to urge him as a duty toward others to act speedily." 
Surely he was required to act within a reasonable time and failing 
to do so he must now be considered as electing to abide by his 
deed. The tenants might fairly suppose that he so intended, as 
they were under no obligation to assume that he would act in vio
lation of that rule of hnv whieh requires honesty in minors espe
cially_ after minority has ceased. "While then mere delay has no 
effect of itself, under the circumstances r>f this case, it became 
demonstrative proof of an intent to confirm, and certainly as 
unreasonable in its length and similar in effect as causing loss to 
the party bound, as well as profit to the party whose duty it was 
to aet, as if the minor had been the purchaser of the land in 
possession, instead of the seller. In which case it is clear he 
would have been held as confirming the deed. Boody v. JJfcKeen, 
s1.tpra, 1 Am. Lead. Oas., 258. 

This would seem to be a case coming within the meaning of 
the language used by Barrows, J. in Robinson v. Weeks, where 
he says contracts which may be avoided by the minor include 
"all executed contracts of this sort where the other party can be 
placed substantially in statu quo." It is undoubtedly true that 
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the consideration received may not necessarily be returned for 
that may have been expended or squandered before thP, minor 
becomes of matnre age. Nor will he be held responsible for his 
acts while under age. 3nt in this case the acts or omissions were 
not those of a minor but such as he is responsible for, and from 
the conseqnences of which he cannot, or does not propose, to 
relieve the other party. 

It is however claimed that sufficient relief and all that the ten
ants are entitled to, may be obtained under the statute providing 
that in certain cases a tenant may in a real action recover com
pensation for his improvements, and there is a provision in the 
report that if the action "is maintainable, it is to sta11d for hoarillg 
on the question of betterments." \ This leaves that qnostion open 
to be contested by the plaintiff and it is not clear that he might 
not do so with success. Six year~ adverse possession appears 
to be necessary to give the tenant a right to such a claim. Moore 
v. Moore, 61 Maine, 420. Bent v. Weeks, 46 Maine, 524. It is 
not easy to see how snch a possession can be shown here. The 
tenants were in possession not as disseizors of the plaintiff, but by 
virtue of a title under him ; defeasible it may be, bnt neverthe
less a title by a deed valid until defeated within a proper time 
and under proper circumstances. R. S., c. 104, § 32. 

The case of Tolman v. Spa'l'lwwk,, 5 Met. 469, relied upon by 
the plaintiff, differs materially from this. In that the improve
ments were made upon a strip of land between the trne line and 
a conventional one. The latter was established by an agree
ment of the parties and was afterwards shown to have been a mis
taken one. Hence the tenant had no title to the land, and, 
although he was holding nnder an assent of the plaintiff, that assent 
was but 0ral and given under a mistake. Therefore the tenant 
was holding not only without title, but in opposition to the true 
title, and the plaintiff, as well as the tenant, being in ignorance of 
the true line no obligation rested upon him to inform the tenant 
of his mistake. Therefore it was properly decided in that case 
that there was no estoppel on the part of the plaintiff, and the bet
terment act would work that justice between the parties which 
the law contemplates. 
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But if we assume that the tenants are in this action entitled to 
a compensation for their improvements the principle remains the 
same. There is still an injury to them as well as a benefit to the 
plaintiff sufficient to distinguish this case from those which hold 
that mere delay is not a ratification of the deed. It surely is an 
injury to a party after having made for himself a home to be 
obliged, without fault on his part, to sell it upon compulsion at the". 
election of one who is in fault, at a price fixed by other parties and 
after paying the costs of a suit to have that pri~e determined, or 
be compelled under the same liability of costs to pay such sum for 
the land as the judgment of the same persons may dictate. It is 
too of some benefit to the plaintiff or may be so, that he can at his 
election take the improvements or sell his land at the price assessed. 

Besides if the tenants are entitled to a compensation as a condi
tion precedent to an avoidance of the deed, as would seem to be 
unquestioned and unquestionable, that compensation should be 

.. made or tendered before the commencement of the action. The 
plaintiff must be entitled to recover when he begins his suit. or he 
must fail. He can recover, if at all, only on the ground that the 
deed has been made void, and in order to do this he must perform 
all things incumbent upon him to do for that purpose. 1n this 
case there has been neither a performance nor a tender of it. 

If, under these circumstances, the plaintiff can recover, the pro
tection, which the law furnished him as a shield, has in his. hands 
become a sword, a reproach to which we think the law is not open, 
and there must be judgment for the defendant. 

This result necessarily disposes of the other actions. As the 
entry of the defendants which is the alleged trespass in each, was 
unauthorized the actions are maintainable, and as provided in the 
report judgment must be entered for the plaintiff in each case. 

APPLETON, G. J., BARROWS, VIRGIN, PETERS and SYMONDS, JJ., 
concurred. 

VOL. LXX. 16 
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GEORGE W oonwoRTH vs. GEORGE GRENIER and trustees. 

Piscataquis. Opinion October 1, 1879. 

Trustee process. Assault and battery. 

An action for assault and battery cannot be commenced by trustee process. 
The word "expect" in R. S. c. 86, § 1 is a misprint and should read "except." 

ON EXCEPTIONS. 

Trespass against the principal defendant for an assault and bat
tery. 

The presiding justice ruled that this kind of action could not 
be com1nenced by trustee process; and the plaintiff alleged excep
tions. 

D. L. Savage, for the plaintiff, on the construction of the 
statute argued as follows: 

"All personal actions may be commenced by trustee process.• 
R. S. c. 86, § 1 provides, 'That all personal aetions expect those 
of detiime, replevin, actions on the case for malicious prosecution, 
for slander by writing or speaking and for assault and battery, 
maf b~ commenced by trustee process. Mark the words 'all per
sonal actions expect' &c. Expect means 'to wait for.' Then all 
other personal actions shall wait for those of detinue . and 
ass an lt and battery. 

"The trustees were discharged because the statute was supposed 
to prohibit the bringing of such an action by trustee process. It 
is respectfully submitted that the statute does not bar this kind 
of adion ; but on the .contrary gives pwcedence to actions of 
detinue assault and battery to all other personal actions." 

A. G. "Lebroke, for the defendant. 

VIRGIN, J. R. S., c. 86, § 1, provides that "all personal actions, 
expect those of detinue, replevin, actions on the case for malicious 
prosecution, for slahder by writing or speaking, and for assault and 
battery, may be commenced by trustee process," etc. The word 
"expect" is most manifestly a typographical error caused by an· 
accidental transposition of three letters and it should be "except" 
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as in the original statute and in all the revisions. Stat. 1821, c. 
61, § 1. R. s. 1841, c. 119, § 1. R. s. 1857, C. 86, § 1. 

In the revisions of statutes, verbal changes may occur, when 
it is obvious that no change in the law was intended, H uglies v. 
Farr·ar, 45 Maine, 72. Frencli v. Oo. Com. 64 Maine, 583. 

Moreover, "no statute onght to be construed in such a manner 
as to be against reason." Bae. Ab. Stat. I. 10. 

And "such a construction onght to be put upon a statute as may 
best answer the jntention which the makers had in view; qui 
hmret in litera hmret in cortice." Bae. Ab. I. 5. So that "when
ever the intention of the legislature can be discovered, it ought to 
be followed with reason and discre~ion in the construction of the 
statute, although such construction seem contrary to the letter of 
the statute.'' People v. Utica Ins. Oo., 15 Johns. 380-1. Jack
son v. Collins, 3 Cow. 96, and cases. 

Literally construed, the provision would be, absurd. Even the 
ingenious interpretation and luminous explanation suggested by 
the astute counsel for the plaintiff do not save it from the sheerest 
nonsense. 

The ruling was obviously correct. 
Exceptions oven·uled. 

APPLETON, C. J., BARROWS, DANFORTH, PETERS and SYMONDS, 
J J., concurred. 

JAMES H. GooDWIN vs. RuFus GIBBS and another. 

Cumberland. Opinion October 1, 1879. 

Flowage-Complaint. Tenants in Common. 

Respondents, severally owning water mills on a stream, and as tenants in com
mon owning and jointly maintaining a dam across the same on their own 
land, to raise a sufficient head of water to work their mills, may properly 
be joined in a complaint for flowage by the dam. 

But when the complaint does not allege that the respondents created and 
maintained water mills on the stream on land of their own, it is bad. 

Complaint for flowage inserted in a writ of attachment entered 
at the October term A. D. 1878. 

~,._11/J·-z_..L-L._, b·t:. L, •· ~ 
';' OD '1 (.rl), 
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Whereupon at said term the respondents severally filed demnr
rer.s to said declaration and complaint which were joined by the 
plaintiff and complainant, overruled by the court, and said declar
ation and complaint adjudged good. The respondents alleged 
exceptions. 

The facts are sufficiently stated in the opinion. 

N. 8. Littlefield, for the complainant, cited Nelson v. Butter-
.field, 21 Maine, 220. Walcott lJfanu. Co. v. Upton, 5 Pick. 
292. Bates v. Weymouth, 8 Cush. 548. Fish v. Framingham, 
12 Pick. 68. Billings v. Gibbs, 55 Maine, 238. Hill v. Baker, 
28 Maine, 9. Moore v. Shaw, 47 Maine, 88. Davis v. Bingham, 
29 Maine, 391. Benson v. Soule, 32 Maine, 39. 

8. 0. Strout, H. W. Gage and B. T. Chase, for the respon
dents. 

The mill act, R. S., c. 92, § 1, provides that "any man may 
erect and maintain a water mill, and dams to raise water for 
working it, on his own land." It is only in a case contemplated 
by this section, that a complaint for :flowage, like the one at bar, 
can be maintained. It must be a dam to raise water for working 
a "water mill," and both the dam and the water mi11 must be 
upon land owned by the same party. Consequently the com
plaint must allege all these necessary facts, as a basis for this pro
cess. This complaint alleges that the dam is on land owned by 
said Billings and Gibbs, but does not allege that the mills, or 
either of them, are on land owned by them. This is fatally 
defective. Jones v. Skinner, 61 Maine, 25, and cases cited. 

In point of fact, the dam is a reservoir dam, at the outlet of a 
pond owned by both defendants, as tenants in common, to retain 
water for a large number of mill owners below and to float loge, 
but the defendants do not own jointly, any mill or other im
provement upon the stream, but Mr. Gibbs does own the first 
privilege below the reservoir dam, on which he owns, in• severalty, 
a saw mill, shingle mill and woolen factory, which are operated 
by means of another dam some distance below the one com
plained of, while the tannery of Mr. Billings, owned by him, in 
severalty, is about one-fourth of a mile lower down on the t,tream, 
with a dam of his own, while between the two are one or two 
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other privileges with dams, belonging to other parties and opera
ating other mills; and below Billings' are several other factories 
with separate dams. All these have the benefit of the reservoir 
dam, and none of them cause flowage on complainant's land. 

The allegation in the complaint is that Gibhs owns "a saw mill, 
shingle mill and woolen factory," and Billings "a tannery." This 
implies, as the fact is, a several ownership. 

The statute does not apply to the case of one man maintaining 
a dam on his land to operate a mill on another man's land. Both 
mill and dam must be owned by the same party to fall within the 
statute, § 1. All the proceedings provided for in c. 92, are incon-
. sistent with the theory of this complaint, that joint owners of a 
dam may be liable to this process, when they have no joint own
ership of a mill operated by means of the dam. 

Sec. 3 provides for a regulation of· the time of flowing and 
height of water. For whose mill, in thh; case? One may require 
more water than the other, or to flow a longer time. 

Sec. 9 provides that the commissioners shall determine how far 
the flowing is necessary, &c. 

Secs. 12 and 13 forbid flowing when prohibited by the com
missioners, and furnish a new remedy in certain cases. 

Secs. 15 and 16 give an action against the owner of the 
mill for the yearly damages awarded, and give a lien on the mill 
and dam. 

How can these provisions be worked out in a case like this? If 
these defendants are jointly liable for flowage, whose several mill 
is subject to liep, the one first benefited, or the next, or both? 
Can a joint award and judgment under this statute, be a separate 
lien on mills of defendants, held in severalty ? Or if snit is 
brought for damages, shall both be liable in solido? 

Snppose Billings' tanuery should be burned, or discontinued, 
can he still remain liable for the whole yearly damages, because 
Gibbs has a mill and he and Billings own a dam? 

These considerations show conclusively that this statute only 
• applies where both dam and mill are owned in the same right and 

by the same parties. 
It follows upon the facts and allegations in this case, that this 
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reservoir dam is not erected and maintained under the authority 
of chap. 92, but the rights of all parties are at common law, and 
this process cannot be maintained. Orockett v. Millett, 65 Maine, 
191, is deeisive of this case. 

The complaint alleges that· Billings maiu"tains a "tannery.'' 
There is no allegation that it contains any machinery run by 
water. We submit that a tannery is not a "water mill," within 
the meaning of chap. 92, sec. 1. The term is u'sed in the statute 
to indicate a class of mills, in which something is grnnnd or man
ufactured by the nse of machinery propelled by water. Such a 
definition does not include a mere tannery, where hides are pre
pared by hand for the vats and then left in the vats till saturated 
,vith bark liquor, and then dressed by hand. There is no allega
tion that even a bark mill is operated in this tannery. In this 
process water is used-but not _to drive machinery. The mill acts 
go to the verge of constitutional authority, and are not to be 
extended by implication, this court has said in Jordan v. Wood
ward, 40 Maine, 324. 

In Dixon v. Eaton, 68 Maine, 542, th is court has held that a 
steam mill, and a dam to raise water for floating logs to it, is not 
within the mill act. 

LIBBEY, J.. This is a complaint for fl.owage under R. S., c. 92, 
and comes before this conrt on demurrer to the complaint. The 
complaint among other things alleges that the respondents "have 
heretofore erected and now maintain water mills on said stream of 
water, to wit: the said Rufus Gibbs a saw mill, shingle machine, 
and woolen factory; and said Horace Billings a tannery" and that 
said respondents "have heretofore erected and ever since such 
erection maintained a dam across said stream to raise water for 
the use of their said mills, and to propel the machinery in the 
same, and still maintain said dam which is on land owned by said 
Gibbs and Billings and of which they have control." 

1. It is objected that the complaint does not allege that the res
pondent's mills are on their own land. We think this objection 
is well taken. The complaint alleges that the respondents sever
ally maintain water mills on the stream, and that they jointly 
maintain a dam across the stream on their own land to raise a 
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sufficient head of water to operate their several mills, but there is 
no allegation that they, as tenants in common or in severalty _own 
the land on which their mills stand. There should be such an 
allegation to bring the case within the statute. Jones v. Skinner, 
61 .Maine, 25. Crocker v. Millett, 65 Maine, 191. 

2. It is further objected that inasmuch as the defendants are 
several owners of mills on the stream· below the dam complained 
of, and own the dam and land on which it stands as tenants in 
common and jointly maintain it, the dam is not within the pro
tection of the statute, and this remedy will not lie. It is claimed 
by the respondent's counsel that, to bring the case within the 
statute, all the tenants in common of the dam must own as ten
ants in common a mill operated by the water raised by the dam. 
It is ad111itted by 'the complainant's counsel that if this position is 
sound, it is fatal to the maintenance of the complaint, as the facts 
of the ci:ise will not a.dmit of an amendment to obviate the objec
tion. But _after a careful consideration of the provisions of the 
statute, and the able argument of the respondent's counsel in sup
port of this objection,' we think it not tenable. Either of the res
pondents might erect and maintain the dam on his own land to 
raise a sufficient head of water to operate his mill; and no good 
reason is perceived why being owners of mills in severalty, they 
may not unite and erect and maintain a dam in common to raise 
sufficient water to operate them. They are the owners of the 
dam, and each owns a mill operated by the water raised by it. 
The statnte does not in terms prevent mill owners from thus 
uniting in the maintenance of a dam. If it does not in terms 
clearly permit it, it is clearly within its spirit and object; other
wise the several owners of mills and privileges on opposite sides 
of a stream could not jointly erect and maintain a common dam 
across the stream for the use of the mills at each end of it, but to 
have the right to flow by paying damages,' each must maintain a 
separate dam. This is believed to be in eonflict with the custom 
in such cases, in this state, which, so far as we are a:vare, has not 
been brought in question. No case is cited by the respondent's 
counsel in support of their position, and so far as we are aware 
the question has not been presented to the court. It was involved 
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in Nelson v. Butterfield, 21 Maine, 220, but was not directly 
considered. It seems to have been conceded by counsel and the. 
court that in a case like this a complaint for fl.owage would.lie. 

In Norton v. Hodges, 100 Mass. 9'41, the court intimates the · 
opinion, that, when tlie dam is owned by one party, and by an 
arrangement with several mill-owners below, it is maintained to 
raise water for the use of thei/ mills, all the parties to such a~
rangement may be joined in a complaint for :flowage, but the 
point was not 4ecided. · 

We are of opinion that the respondents a:re to be regarded as 
erecting and maintaining a water mill, and a dam to raise water 
for working it, within the true meaning of the statute. 

Except{ons sustained. 

A'I>PLETON, 0. J., WALTON, VIRGIN, PETERS and SYMONDS, JJ., 
concurred. 

JoHN W. HoBART vs. CHARLES PENNY. 

Penobscot. Opinion October {Ji, 1869. 

Promissory note. Maker, endorser a~d endo,~see. Equities. 

The endorsee in good faith of a promissory note for value before maturity, 
without notice of equities between the maker and payee, is not bound by 
them. 

ON REPORT. 

The court to enter such judgment as shall be in accordance 
with the law of the case. 

The material facts appear in the opinion. 

IJ. IJ. Stewart, for the plaintiff. 

IJ. F. Davis, for the defendant. 

APPLETON,.O. J. This is an action of assumpsit upon a prom
issory note, dated February 4, 1876, for $287.50 payaLle to 
William II. Downs or order, in six months and interest and 
.~r)~?r,~rd by said Downs waiving demand and notice. 
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The evidence shows that the plaintiff purchased the note in 
suit, and another of the same tenor on one year, and gave therefor 
two hundred dollars in cash and his own note for three hundred 
dollars on time. The plaintiff denies all knowledge of the consid 
eration of the note or that there was any fraud in its inception. 
His statements are not disproved. He is therefore, a bona fide pur
chaser for value, ignorant of any or all facts which might defeat 
a recovery in the hands of the original payee. 

The defendant, when he gave the note, promised to pay the 
same, into whosoever hands it might fall. He notified the 
world it was given for value and the plaintiff relying on his signa
ture has in good faith paid value for it and is entitled to recover. 
Far'rell v. Lovett, 68 Maine, 326. Abbott v. Rose, 62 Maine, 
194. Kellogg· v. Curtis, 65 Maine, 59. Kellogg v. Ourtis, 69 
Maine, 212. 

It is therefore unnecessary to ~xamine the several grounds of 
defense upon which reliance is placed, inasmuch as they are not 
open to the defendant, if they are ever so valid as between the 
maker and payee .. 

Neither is the defendant entitled to any deduction. A pur
chaser of negotiable securities before their maturity, whatever 

·may have been their original infirmity, can, unless he is person
ally charged with fraud in procuring them, recover against the 
maker the full amount of them, though he may have paid there
for less than their par value. Cromwell v. County of Sac., 96 
u. s. 51. 

Judgment for the plaintiff. 

BARRows, DANFORTH, VIRGIN, PETERS and SYMONDS, JJ., con
. curred. 
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ELIZA. LUNT, by guardian, vs. JOSEPH STIMPSON. 

Cumberland. Opinion October 10, 1879. 

Practice. 

The judge of the superior court rendered judgment for the defendant, where
upon the plaintiff alleged exceptions : Held, that the judge had no author
ity to reopen the case on its merits after receipt of the mandate of the 
supreme judicial co_urt of "exceptions overruled." 

0 N EXOEP'flONS. 

The facts appear in the opinion. 

0. P. Mattocks, for the plaintiff. 
Every court has power over its own records and proceedings to 

make them conform to its own sense of justice and truth, so long 
as they remain incomplete and until final judgment has been 
entered. 

Lotlirop v. Page, 26 Maine, 119. W ... oodcock v. Parker, 
35 Maine, 138. Lewis v. Ross, 37 Maine, 230, and cases there 
cited. Sawtelle, pet'r, 6 Pick., 110. West v. Jordan, 62 Maine, 
484. 

The granting of a new trial by the court is a matter of discre-. 
tion, the exercise of which by inferior tribunals the higher courts 
will not undertake to regulate, as that discretion is not goverm:d 
by any fixed principles. People v. Supel'ior Court, 5 Wend., 
114. Tidd's Pradice~ 904 and 910, and cases there cited. 

'In the exercise of such discretion the proceedings of the conrt 
are not subject to be revised or corrected by writ of error, certior
ari or appeal. llougliton v. Slack, 10 Vt., !520. 

An application for a rehearing mnst usually state some reason 
which would constitute a good ground for a new trial at common 
law. Hunter v. Marlboro, 2 Wood. & M. 168. • 

There can be no contest in this case upon the point that the 
decision of Judge Bonney is the same that would be rendered in 
the supreme judicial court, upon review of this action. 

The decisions of this court are sufficiently numerous to satisfy 
the counsel for defeudant, that exceptions will not be sustained, 
unless the case shows affirmatively that the excepting party has 
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been aggrieved by the ruling complained of. Boothbay v. Wood
man, 66 Maine, 387. .DtJcker v. Somerset Ins. Co., ib. 406. 
Soule v. Winslo~, ib. 447. 

The act establishing the superior court, c. 151, laws of 1868, 
provides, that said "Court is hereby clothed as folly as the 
supreme judicial court, with all the powers necessary for the per
formance of all duties." 

In the case of Mayberry v. Morse, 39 Maine, 105, the court 
held that after the acceptance of the report of referees, the presid
ing justice has power to order a re-investigation of the case before 
the same referees, and the learned judge who drew the opinion 
makes use of the following language: "The same causes which 
would suffice for the ordering of a new trial, might ordinarily 
require a recommitment. ·when such is the case no reason is 
perceived why a party should be left to his petition for review, as 
the only effect of such a course would be to prolong litigation. 
If either party therefore after a report has been accepted, should 
for new reasons and on the ground of facts before unknown, move 
a recommitment, it is the dnty of the presiding justice to hear any 
pertinent evidence relating thereto; which may be offered, and 
then to determine as in his judgment the legal ·rights of the party 
may require. 

There is no rule of law which prevents his hearing the motion, 
receiving the evidence and adjudicating thereupon." 

The plaintiff claims that this case shows abundant reasons why 
a re-hearing of this case is not only manifestly proper, but is really 
for the best interest of the parties, tending as it does to prevent 
further litigatiou and save expense, and at the same time to arrive 
at a just result of the controversy already prolonged far beyond 
the pecuniary means of either plaintiff or defendant . 

.lienry Orr, for the defendant. 

VrnmN, J. Facts. At the March term 1876, of the snperior 
court, Cumberland Co., Jane A. Brown recovered a judgment, 
by default, ag1:iinst Eliza Lunt, this plaintiff; and the execution 
issued thereon was satisfied in part by a levy upon the real estate 
of the judgment debtor in the following April. 
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In the fall and winter next succeeding, a lot of wood was cut 
on the premises covered by the levy by the authority of the exe
cution creditor and sold to Joseph Stimpson, this defendant. 

At the November term 1876, of the probate court, Eliza Lunt 
was duly adjndged insane and Micaiah H. Bailey appointed her 
guardian. · 

On February' 5, 1877, Eliza Lunt by her gnardian, sued out of 
the superior court the writ in the actioi1 at bar to recover the 
value of the wood cut as before mentioned, which action was 
tried by the justice of that court without the intervention of a 
jury, at the October term thereof, 1877; when the judge gave 
judgment for this defendant, on the ground that the wood in con-

. troversy was cut after the levy upon the land covered by the levy 
by the authority of the levying creditor, and that Eliza Lunt had 
failed to redeem the premises, within the year allowed by the 
statute. To this decision exceptions were alleged, the case went 
to the law court to settle the law raised thereby, and the action 
stood continued on the docket of the superior con rt n ntil the Jan
nary term, 1879 ; when a certificate from the la": conrt, "over
ruling the exceptions," having been received, the defendant moved 
for judgment. 

But prior thereto, to wit: on January 15, 1877, a writ of error 
was sued out of the supreme judicial court, returnable to and en
tered at the following April term, in behalf of Eliza Lnnt, to re
verse the judgment of' March, 1876, of Brown against her, on 
the ground that she was insane when the writ against her was 
served and had ever since continued so. At the Jan nary term, 
1879, of the supreme judicial court jndgmeut was rendered revers
ing the judgment of Brown v. Lunt, for the cause Hlleged. 
Whereupon, at the January term of the superior court, this 
plaintiff resisted the defendant's motion for judgment in the 
action at bar and filed a motion for a re-hearing of the action 
upon its merits alleging the judgment of reversal on the writ 
of error and claiming judgment for the plaintiff. The judge 
o~ the superior court granted the motion of the plaintiff by rehear
ing the case, found the defendant guilty and awarded judgment 
against him for the value of the wood ; to all which the defendant 
excepted. 
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The question, therefore, is, had the judge of the superior court 
authority to reopen the case after receipt of' the mandate of this 
court "overruling the exceptions." 

This question must be decided in the negative. For as already 
seen, the facts were found by the justice. The facts found were 
such, as, by applying the law to them, to war rant his ordering a 
judgment for the defendant. Now one of the principal facts in 
issue and forming the basis of the judgment for the defendant was 
that the defendant derived a legal title to the wood through 
Brown whose title came by the levy. His finding of that fact 
was conclusive upon the parties. Mosher v. Jewett, 63 Maine, 
84. But the plaintiff's motion asks the justice to revise that find
ing, even after the law court has in substance ordered a judgment 
thereon, and find that the defendant had no title to the wood. 
This he was not authorized to do. For if viewed as a m~tion in 
arrest of judgment, R. S., c. 82, § 26 forbade it; while if con
sidered as a motion to set aside the finding because of newly dis
covered evidence-to wit: the reversal of the judgment which 
formed the basis of the levy-the j nstice of the superior court 
could not entertain it; for that kind of motion, under our prac
tice, is heard only by this court. 

There was nothing to be done with this action after the allow
ance of the exceptions at the October term 1877, except to con
tinue it, until receipt of the certificate from this court; and when 
that was received judgment should have heen entered in accord
ance therewith under the statute. For if this motion could be 
entertained and the case re-opened as to title ~nd what might 
follow, so could any other and an. action might be endless. 

Although differing in its facts, we perceive no distinction in 
principle between this case and Mitchell v. Smith, 69 Maine, 
66; and if the plaintiff would avail herself of the fact of reversal 
of the original judgment, the legal reme~y is the only one. 

Exceptions sustained. 
Ju,dgment for the defendant. 

APPLETON, 0. J., WALTON, PETERS, LIBBEY and SYMONDS, J J., 
concurred. 



254 SAWYER V. GERRISH. 

ARTHUR G. SAWYER vs. ALBERT GERRISH. 

Penobscot. Opinion October 10, 1879. 

Contract-lien on future offspring. 

The plaintiff's mare was served by the defendant's stallion for the purpose of 
raising a colt, whereupon the plaintiff agreed in writing to pay the defen
dant twenty dollars twelve months after date if his mare proved with foal, 
"colt holden for payment." Held, that the written agreement created a 
contract-lien in the nature of a mortgage. 

ON FACTS AGREED. 

Replevin for a three-year-old colt, described in the writ. 
In 1874 defendant owned a certain stallion kei.,t for breeding 

purposes, called "Mohawk." Said stallion was duly registered, 
as required by public laws 1873, c. 135. 

On the 24th day of August, A. D. 1874, Elisha Sawyer, plain
tiff's intestate, took a mare which he then owned, to said stallion, 
and had her duly served, whereupon he gave to defendant his 
promissory note therefor, in words and figures as follows: 
"$20.00. AUGUST 24, 187 4. 

12 months after date I promise to pay to the order of Albert 
Gerrish, or bearer, if my mare prove with foal, twenty dollars, 
value ree'd, use of horse Mohawk. Colt holden for payment. If 
mare is disposed of, considered with foal. 

ELISHA SA WYER." 

The following season said mare was duly delivered of a foal, 
the product of said service. 

The note has never been paid, though often demanded. 
In the fall of 1878, defendant took possession of said colt, the 

product as aforesaid of his horse and said mare, said colt being 
then three years old, claiming a lien upon it by virtue of the stip
ulation in the aforesaid note, which says, "Colt holden for pay
ment," and claimed said right of possession until the note and 
expenses of keeping were paid. 

Whereupon plaintiff, his said intestate having in the meantime 
deceased, without making tender of any amount, denied the 
defendant's right to hold said colt, and brought this action. 
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If the defendant's lien was valid, plaintiff to become nonsuit 
and judgment to be ordered for a return. 

F. Ham~len, for the plaintiff. 

0. A. Bailey, for the defendant. 

Vmorn, J. It would seem tliat if the defendant had sent his 
mare to the plaintiff for the purpose of raising a colt from the 
latter's stallion, the dG~:rnt would have had, at common law, a 
lien upon her for the use of his horse, so long as he retained pos
session ·of the mare. Scarfe v . .Morgan, 4 Mees. & W. 270; and 
perhaps upon the foal since partus sequitur ventrem, 2 Black. 
Com. 390. Allen v. Dinsnwre, 55 Maine, 113. But no such 
question is raised here. 

Neither does the case present any question of common law lien 
upon the colt. The defendant on the contrary claims a contract
lien upon the colt alone, by virtue of tho written contract between 
the parties entered into after the service rendered had been com
pleted and the colt had a potential existence. 

It is well settled that the owner of personal property having a 

pot~ntial existence may sell it. Grantliam v. Hawley, Hob. 132, 
2 Kent's Com. 468 and note g, 492 note 1, c. Farrar v. Smith, 
64 Maino, 77. And within this principle, the owner of a mare 
may, during gestation, sell her future offspring, which will vest in 
the vendce when parturition takes place. Mc Carty v. Blevins, 
5 Yerg. (Tenn.), 195. 

Doubtless the plaintiff, by his written contract with the defen
dant, intended to give him ~ claim of some kind upon the foal for 
the service of the defendant's horse, "if the mare proved with 
foal," of which she "was delivered the following season," "the 
product of the service." 

What was that intention as declared by the terms of the agree
ment? The agreement should receive such a construction ut res 
valeat et non pereat, provided that construction be a reasonable 
one. 

The plaintiff owned the mare and the offspring in the absence 
of any sale. The defendant never owned either; but they were 
both the unincumbered property of the plaintiff's intestate except 
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so far as the title of the colt was affected by the written agree
ment of the parties thereto. No possession, even, was ever had 
of the colt, by the defendant, until he took it a short time before 
the colt was replevie<l in 1878, about the time it was three years 
old. The case is, therefore, unlike that class of cases in which 
the owner parted with the possession of certain personal property, 
on a contract for sale, but retained the title until the price agree_d 
on was paid. 

The real transaction was simply-the plaintiff's intestate gave 
his promissory note to the defendant in consideration of the "use 
of'' the defendant's stallion, payable "twelve months after date" 
provided his mare proved with foal, and gave security on the foal, 
for payment. The condition of the promise has been fulfilled 
and we think the promise should be. 

Our opinion is that the contract was in the nature of a mort
gage; and the case not distinguishable in principle from Oakes 
v. Moore, 24 Maine, 214, 220. The result is 

Plaintiff nonsuit. 
Judgment for return. 

APPLETON, C. J., BARRows, 'DANFORTH, PETERS and SYMONDS, 
JJ., concurred. ; 

M. N. COTTLE & another vs. J osEPH CLEAVES. 

Franklin. Opinion October 10, 1879. 

Promissory note. Intoxicating liquor. Practice. 

When in an action by an indorsee against the maker of a negotiable promis
sory note, the defendant has proved that the note was given for intoxicating 
liquor sold in violation of law, the plaintiff cannot recover until he shows 
that he was a holder for a valuable consideration without notice of the ille
gality of the contract. 

ON EXCEPTIONS. 

AssuMPSIT on a promissory note for the payment of $88.75, dated 
at Boston, Mass., February 3, 1877, payable on time to William 
Smith or order, at the Sandy River National Bank, Farmington, 
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Maine, and indorsed by Smith to Maverick National Bank, Bos
ton, and by that bank to the·plaintiffs. 

The note was duly protested. 
The action was tried by the presiding justice, without a jury, 

who found that the note was given for intoxicating liquors sold by 
the payee to the defendant in this state without legal authority. 

The plaintiff introduced no evidence and the presiding justice 
ordered judgment for the defendant and the plaintiff alleged excep
tions. 

H. L. Whitcomb, for)he plaintiff. 

J. H. Tlwmpson, for the defenilant. 

VIRGIN, J: When a persons sells intoxicating liquor, in this 
state, in violation of the provisions of R. S., c. 27, § 22, and re
ceives therefor the negotiable promissory note of the purchaser, the 
seller can maintain no action thereon in his own name against the 
,,,m of the maker; for R. S., c. 27, § 50, provides that "no action 
shall be maintained upon a promissory note given for intoxicating 
liquor sold in violation of the provisions of this chapter," unless 
the plaintiff be a "holder for a valuable consideration and without 
notice of the illegality of the contract."• 

But the owner of a negotiable promissory note indorsed in blank 
may bring an action thereon in the name of any person who con
sents thereto. Patten v. Moses, 49 Maine, 255. Demuth v. 
Outler, 50 Maine, 298. Therefore when the seller of intoxicating 
liquor takes the note of his purchaser, "it is presumed," says 
Parke, B., in Bailey v. Bidwell, 12 Mees. & W. 73, 76, "that he 
would dispose of it and place it in the hands of another person to 
sue upon it;" and ~for this reason, when an action is bronght 
against the maker of a note by an indorsee, and at the trial the 
defendant proves that it was given for liquor sold in this state in 
violation of law, the plaintiff cannot recover, until it is made to 
appear that he is a "holder for a valuable consideration and with
out notice of the illegality of the contract." Baxter v. Elli8, 57 
Maine, 178. Field v. Tibbetts, 57 Maine, 358. Hapgood v. 
Needham, 59 Maine, 442. Swett v. Hooper, 62 Maine, 54. 

In the case at bar it was proved that the note was giYen for 
VOL. LXX. 17 
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liqnOJ" sold in violation of the statute, but there was no evidence 
that the plaintiff was a "holder for a valuable consideration," etc. 

Exceptions overruled. 

APPLETON, C. J., WALTON, PETERS, LIBBEY and SYMONDS, JJ., 
concurred. 

THOMAS N. EGERY & another in equity vs. LEVI JOHNSON & 
another. 

Penobscot. Opinion October 10, 1879. 

Fraudulent conveyance. Equity. 

The plaintiffs' debtor conveyed all his property to another
1
for an inadequate 

present consideration together with a written agreement to supp<;>rt and 
maintain the grantor during his life. In a bill in equity by prior creditors, 
held, that the conveyance could not be upheld as against them. 

BILL IN EQUITY heard on bill, answers and proof. The mate
rial allegations are in the opinion. 

The defendant Johnson's answer admitted the ownership of the 
premises at the time alleged in the bill, and alleged-

That during 1873 or 4, Nason Brother" were engaged in lum
bering operations under a contract with the plaintiffs and on the lat
ter's land, and prior thereto borrowed $6,100 of the defendant to 
carry on their business and gave their notes therefor; that on 
October 23, 187 4, to enable Nason Brothers to complete their oper
ations the defendant gave them his negotiable promissory note for 
$1,800 on one month; that Nason Brothers cut and ran down to 
their mill 1,800,000 lumber, nearly all of which was sawed and 
shipped to the plaintiffs in Bangor; that during the operation this 
defendant was assured by Nason Brothers that when plaintiffs dis
posed of the lumber his notes should be paid; that he had frequent 
conversations with plaintiffs in which they informed him that they 
were receiving and disposing of the lumber and would account for 
the proceeds; that they held the $1,800 note and had no doubt 
that the proceeds of the lumber would be sufficient to pay said 
note and that the defendant would receive all his pay from Nason 
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Brothers; that confiding in the above assurance, during season 
1875 he was induced to build a ho~1se on the premises mentioned 
in the uill, at a cost of more than $1,000; that receiving nothing 
from Nason Brothers, he beca~e indebted for materials v.nd labor 
upon the house; that being seve.nty-two years old and unable to 
labor, he was obliged to sell the house and land to the other defend
ant who paid sufficient Il)Oney to discharge his indebtedness for 
labor and materials, amounting to $250; and in addition thereto 
agreed to support this defendant during life, which agreement he 
had faithfully fulfilled to the present date; and that he had no 
intention to defraud any of his creditors. 

That all his creditors were soon after paid by himself or the 
other defendant, and _he believed that the complainants had been 
fully paid or had in their hands sufficient property or money to 

· pay the note of $1,800. 
The other defendant's answer was substantially the same-alleg

ing inte'l' alia that one of the plaintiffs on October 29, 1875, 
informed him that the lumber was in this plaintiff's hands, and 
whatever was left after paying their bills, would be held in trust 
for the benefit of the defendant, Johnson, and that he had no 
doubt that something would be left after all his bills and claims 
had been paid. 

The plaintiffs put in evidence a judgment for $549.50 debt, 
recovered on the $1,800 note, and a levy of the execution on the 
premises in question. 

Johnson testified that he supposed the $1,800 note was paid 
when he conveyed, and that was alJ the debt he owed except bills 
on the house which were all paid by Keen. 

Albe'l't A. I1een ( defendant) testified in substance: 
That he had no knowledge of Johnson's indebtment to the 

plaintiffs when he purchased the premises; that he paid all the 
bills on the house, amounting to $260; that he heard of the 
$1,800 note three or four weeks afterward; that the plaintiff 
Dennett told him that he had no doubt there would be lumber 
enough to pay them, and what was over he would hold for John
son's account. 

That Johnson conveyed to him mortgages on three other houses 
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and some box boards, that he would like to sell the property mort
gaged for the amount due on the mortgages ; that he had of John
son a note against Brown & Smith for $500 which had not been 
paid, but was in suit. 

Wilson & Woodard, for the plaintiff • 

.D. N. Mortland, for the defendants cited Scudder v. Young,· 
25 Maine, 153. 1 Story Eq. 344. 2 Black. Com. 443. 3 Washb. 
R. P. 321. Story Eq. Plead. 251, 252. .Dixfield v. Newton, 41 
Maine, 221. 1 Story Eq. 362, 363. Salmon v. Bennett, 1 Conn. 
525. 1 Story Eq. 381. Whitman v. Weston, 30 Maine, 285 . 
.Denney v. Gilman, 26 Maine, 156. Chapman v. Butler, 22 
Maine, 191. Stone v. Bartlett, 46 Maine, 438. 

VIRGIN, J. The complainants allege that 011, arid for some 
time prior to October 29, 1875, they were creditors of the defend
ant Johnson who then owned certain real estate described and 
which he then conveyed, without adequate consideration, to his 
grandson, the other defendant, to defraud and hinder the com
plainants; that they recovered a judgment against the grantor 
and levied their execution upon the real estate so conveyed; and 
they pray that the defendants shall release all their apparent title 
to the land levied upon to J:he complainants. 

Some objectbn is made to the form of the bill. What might 
have been the result had the defendants demurred, we ·need not 
now inquire. 

Doth defendants deny in their respective answers any intention 
to defraud or delay creditors, and expressly testify to the same. 
And we feel so uncertain of any fraudulent intent in fact, that 
were such intent absolutely essential to the maintenance of the 
bill we should dismiss it. 

But the answers inter alia respectively allege in substance
That Johnson sold and conveyed to Keen the land in controversy 
together with the new house built thereon at a cost of one thous
and dollars, for the sum of two hundred and sixty dollars and an 
agreement "to take Johnson to Keen's house and support and 
maintain him during the remainder of his life; which he had 
faithfully done to the present time." And if this conveyance left 
the debtor insolvent, it was fraud in law. 
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Creditors have an equitable interest in the property of their 
respective debtora-it being the foundation of trusting them
which the law will, under certain circumstances, enforce. But 
the interests of a bona fide purchaser of a dcotor's property are 
superior, H for the obvious reason" says Selden, J. "that the lat
ter has not, like a mere general creditor, trusted to the personal 
responsibility of the debtor, but has paid the consideration upon 
the faith of the debtor's actual title to the specific property trans
ferred." Seymour v. -Wilson, 19 N. Y. 417. Hence the rights 
of a bona fide grantee, who has paid a full valuable consideration, 
are protected, though the grantor may have been actuated by a 
fraudulent intention. 

Still a grantee is not protected when he has not paid such a 
consideration, though he may have acted in good faith. The two 
must concur. The amount of consideration is not material when 
the grantor is solvent, ( Usher v. Hardtime, 5 Maine, 471 ; Hap
good v. P1sher, 34 Maine, 407); but when insolvent, the kind 
and amount of consideration do become material eYen in the 
absence of actual intent to defraud. Thus an agreement to sup
port an insolvent grantor may be a valuable consideration, but it 
is not sufficient to uphold a conveyance as against prior creditors 
(Rollins v. Mooers, 25 Maine, 192, 199)~ even if there were no 
actual intent to defraud. Webster v. Withey, 25 Maine, 326. 
Persons taking a conveyance from such a grantor for such a con
sideration must take care that the existing debts of the grantor 
are paid, (Hapgood v. Fisher, 34 Maine, 407); and it is immate-

. rial that the consideration comprises a present sum of money paid 
in addition to the agreement for support, provided the money 
alone were palpably inadequate. Sidensparker v. Sidensparker, 
52 Maine, 481. 

That Keen received a conrnyance and transfer of all Johnson's 
remainjng property is evident. He not only received a deed of 
the land in question, but a transfer of two mortgages and a note. 
His counsel in his brief speaks of the land as " the last bit of pro
perty that he (Johnson) had held in his hands" etc.; and "that he 
(Keen) took a conveyance of his (Johnson's) property which was 
left,'' etc. 
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Thus we see that the defendants are guilty of a constructive or 
legal fraud, which though not originating in any actual evil design 
to perpetrate a positive fraud upon Johnson's creditors, yet is 
deemed reprehensible and is prohibited by the law since it is 
equally prejudicial to the creditor's interests. 1 Story's Eq. ~ 258. 

\Ve do not think the defendants' proposition in relation to 
estoppel is tenable. There is no evidence that the plaintiffs stood 
by and saw J olrnson convey to Keen without objection. 

Bill sustained . 
.Decree as prayed for. 

APPLETON, C. J., BARROWS, DANFORTH, PETERS and SYMON~s, 

JJ ., concurred. 

ELENORA PARSONS vs. INHABITANTS OF MONMOUTH. 

Androscoggin. Opinion October 10, 1879. 

Towns-authority of. Town officers-authority of .• 

No officer of a town has authority to issue a promissory note in behalf 
of his town without express permission of the town in its corporate capacity. 

Neither can towns borrow money and issue notes of a commercial character 
for the execution of their ordinary business, unless expressly or impliedly 
authorized by the statute. 

Semble a town may be held for money had and received and in fact appropri-
ated for its legitimate business. 1 

ON REPORT. 

Assnmpsit on a promissory note of the following tenor: "Mon
month, J nne 4, 1875. For value received as treasurer of the 
town of Monmouth, I promise to pay Miss Elenora Parsons, or 
order, nine hundred and fifty dollars, in one year from date with 
interest. (Signed) William G. Brown, Treasurer." 

On the back of the note were two indorsements of $57, each, 
being the interest for two years. 

The writ also contained a count for money had and received 
with a specification of the note. 

~2 'rh.( 
1 

> ,- ~ The plaintiff testified in substance that on June 4, 1875, she 
., r;_.s· 

,d:J. 
I ,,J;'.-9'.l 

., 'v<-; 
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called upon Oliver S. Edwards, chairman of the board of select
men of Monmouth for the purpose of loaning the town some 
money ; that she went with Mr. Edwards to the town treasurer 
(Brown) and loaned him $950 and received the note in suit there
for; that she subsequently received the interest as indorsed. 

Oliver S. Edwards, chairman of the selectmen, confirmed the 
testimony of the plaintiff, and testified that the town was in want 
of money at the time; that Brown received the money in the 
office used as the town treasurer's office, and put it into the E.afe 
used by the town. 

William G. Brown, testified in substance to the same and that 
-:-"as near as I can recollect I paid out the money for the benefit 
of the town;" that he could not tell to whom it was paid; that he 
and one Walker were in partnership in the manufacture of cloth
ing for Boston parties; that he borrowed money of the town 
occasionally when he had it in the treasury; that he practiced that 
~node for several years; that he found a deficiency in his account 
as town treasurer in 1877 of $12,000; that he could not tell what 
became of that money, it was a mystery; that he could not swear 
that he did not borrow from the town treasury in June 1875, 
some of the identical money received of the plaintiff; that in his 
settlements with the selectmen he put in his note to cover the 
deficiency as treasurer; that he had been treasurer from 1864 to 
1874, and that when he gave up the books there were thirty-four 
notes ontstanding, unpaid, amounting to $16,000. 

There was evidence of Brown's declarations that he kept the 
town's .money and the partnership money in one common pocket
book ~nd used the money out of it for all purposes. 

The· case was withdrawn from the jury and continued on report. 

Pulsifer, Balster & Hosley, for the plaintiff. 
If a corporation has received money in advance on a contract 

void on account of want of authority to make it, and afterwards 
refuses to fulfill the contract, the party advancing the money may 
without demand, recover it back in an action for money had and 
received. Dell v. Wareham, 7 Met. 438. Corporations are 
bound by implied contracts within the scope of their powers. 2 
Rent. Com. 291. Canaan v. Derush, 47 N. H. 212. Lebanon 
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v. Heath, 47 N. H. 353. .Adams v. Farnsworth, 15 Gray, 423. 
Shrewsbury v. Brown, 25 Vt. 197. Gassett v . .Andover, 25 
Vt. 342. Angell & Ames Corp.§ 237. .Argenti v. San Fran
cisco, 16 Cal. 255, 282. 

Pillsbury & Potter, for the defendants. 

VrnGIN, J. Whether the restrictive word "as" in the body of 
the note declared on makes it, so far as its form is concerned, the 
note of the town and not the individual note of the treasurer, we 
need not now inquire ; for if we adopt that as the true construc
tion, the plaintiff cannot recover under the special count on the 
note, for the fatal reason that no officer of the town has the 
authority to issue a note in behalf of the town without the express 
permission of the town in its corporate capacity ; and the report 
fails to show any such action by the town. This is too well set
tled to require the citatio_n of authorities. 

Neither can towns borrow money and issue notes of a commer
cial character .for the execution of their ordinary business, unless 
expressly or impliedly authorized by the statute. Towns are 
creatures of the statute and find their duties and powers there 
specified. The general financial officers of towns frequently draw 
orders upon the treasurers for the payment of some legitimate 
indebtedness of the town, but snch instruments are mere vouchers 
for the treasurer's disbursements. And though frequently made 
negotiable in form and therefore have the quality of negotiability 
so far as to authorize the holder other than the payee to bring 
his action in his own name if occasion requires, still they are in 
nowise [commercial paper free from equitable defenses, in the 
hands of bona fide indorsees. Willey v. Greenbush, 30 Maine, 
452. Sturtevant v. Libbey, 46 Maine, 457. Emery v. Maria
ville, 56 Maine, 315. Bessey v. Ynity, 65 Maine, 342. Any 
view counter to this in Chamberlain v. Guilford, 47 Maine, 135, 
is not sound. The "mischievous and alarming consequences" 
that towns may borrow money and fa.sue therefor notes invested 
with the character of commercial paper are thoroughly exposed 
by Judge Dillon in an elaborate opinion recently announced in 
Gause v. Clarksville, in the U. S. Court for the E. Dist. of 
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Missouri, and reported in 18 Am. L. Reg'r, 497, and 19 A. L. 
Journal, 253. See also 1 Dan. Neg. Instr. § 420, 2 Do.§§ 1527 
et seq. We have no occasion to discuss this subject further, since 
the plaintiff puts his main reliance upon his count for money had 
and received. 

Nor need we consider the question whether a town may not be 
held upon the ground that it received the money and in fact 
appropriated it to and expended it for its legitimate expenses, as 
it seems to have been held in Gause v. Clarksville, supra and 
cases there cited, and in 1 Dillon Mun. Corp.§§ 384, 750 and notes, 
and the cases cited by the plaintiff. For the facts reported utter!y 
fail to satisfy us that the money received by Brown from the 
plaintiff ever went for the benefit of the town ; but from the 
testimony of Brown himself we feel confident that it went in part 
to make up what he calls the $12,000 "mystery," but which the 
statute denominates "embezzlement." He testifies that he fre
quently "borrowed money when I had it in the treasury" appar
ently unconscious of or indifferent to the fact that such a borrow
ing is styled and punishable as "larceny" by the statute. R. S. 
C. 120, § 7. 

Taking all the testimony together with his we think it "points 
the probability" that the town never had a dollar of the plaintiff's 
money. And if we should decide otherwise, our only reason 
would be that which is sometimes assigned as the ground of some 
verdicts, to wit-the plaintiff is a woman and the defendant a 
town. 

Neither does the testimony prove ratification. .Dickinson v. 
Conway, 12 Allen, 487. 

Judgmentfor the defendants. 

APPLETON, U. J., WALTON, PETERS, LIBBEY and SYMONDS, JJ., 
concurred. 
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GEORGE DE PROUX vs. CHARLES H. SARGENT. 

Waldo. Opinion September 11, 1879. 

Pleading. Joinder of counts in debt. Estoppel. 

A count in debt by an indorsee against the maker of a negotiable promissory 
note, may be joined with a count in debt on a judgment. 

The defendant recovered a judgment against the plaintiff for the sum of $9.01 
debt. Three years afterwards he sued on the judgment and joined a count 
on a promissory note given by the plaintiff to a third person ''or bearer" for 
one dollar and fifty cents-with interest and recovered a judgment on both 
counts. In an action for false imprisonment ; Held, that the execution 
issued on the latter judgment properly ran against the body of the judg
ment debtor. 

Also held that the plaintiff was estopped by the latter judgment from show
ing that the judgment creditor procured the note in violation of the pro
visions of R. S., c. 122, § 12 as amended by Stat. 1878, c. 57. 

ON REPORT. 

WRIT dated December 10, 1878. 

Declaration in a plea of the case, for that said Charles H. Sar
gent on the sixth day of August, A. D. 1875, the same being
the first Tuesday of August, A. D. 1875, at Belfast aforesaid, at 
a term of the Belfast municipal court then 'and there held, 
recovered judgment against said De Pronx for the sum of nine 
dollars and one cent deht or damage and costs of suit taxed ~t 
five dollars and eighty-nine cents in an aetion of assnmpsit npon 
a promissory note;_ that upon said jndgment no execution conld 
be legally issued running against the body of the said De Pronx. 
And the plaintiff avers that thereafterwards, to wit, on the first 
day of September, A. D. 1878, at Belfast aforesaid, the said 
Charles H. Sargent, maliciously intending to oppress and unjustly 
to imprison the said De Proux, procured of' one Franklin A. 
Gree·n, attorney of one G. L. Foss, a certain promissory note 
dated July 31, 1878, payable one day after date to G. L. Foss or 
bearer for the sum of one dollar and fifty cents and interest 
signed by said De Proux; that said Sargent procurpd said note 
as aforesaid for the express puq.>ose of' deriving the profit arising 
from its collection by a suit at law and of maliciously oppressing 
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and unjustly imprisoning the said De Proux upon an execution 
to be issued upon a judgment which he the said Sargent might 
recover against the said De Proux by joining the said note and 
judgment aforesaid in an action of debt against the said De 
Proux. 

And the said De Proux further avers that thereafterwards, to 
wit, on the sixteenth day of September, A. D. 1878, the said 
Sargent, maliciously intending and contriving to oppress and 
unjustly to imprison the said De Proux as aforesaid, sued out of 
said Belfaet municipal court a writ of attachment in an action of 
debt in due form of law against the said De Proux, returnable at 
a term of' said Belfast municipal court to be held at Belfast afore
said on the first Tuesday of October, A. D. 1878, in which said 
writ the said Sargent declared in words anJ figures, to wit: 

In a plea of debt; for that the said plaintiff by the considera
tion of our Belfast municipal court, at a term of said court 
holden at. Belfast in and for the c·ounty of Waldo, on the sixth 
day of August, A. D. 1878, recovered judgment aga.inst said 
George De Pronx for the sum of nine dollars and one cent, debt 
or damages and five dollars and eighty-nine cents costs of the 
suit, as by the record thereof in the same court remaining 
appears; which judgment is in full force, and not reversed, 
annulled or satisfied; whereby an action hath accrued to the 
plaintiff to have and recover of the said George De Proux the 
aforesaid sums of nine dollars and one cent and five dollars and 
eighty-nine cents, amounting in the whole to fourteen dollars and 
ninety cents. 

Also for that said George De Proux, at Belfast in said county, 
on the thirty-first day of July, A. D. 1878, made his promissory 
note payable to one G. L. Foss or bearer, and delivered the same 
to said G. L. Foss, and said G. L. Fos.s the.reafterwards, to wit, 
on tho same day, for a valuable consideration, delivered said note 
to the plaintiff, and the said George De Proux therehy for value 
received promised the plaintiff to pay him the sum of one dollar 
and fifty cents in one day after date with interest, and b.Y reason 
of the non-pay.r:nent thereof an action hath accrued to the plaintiff 
to have and recover the same from the said George De Proux. 
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Also for that the said George De Proux at Belfast in said 
county on the thirty-first day of July, 1878, by his promissory 
note of that date by him subscribed, for value received promised 
one G. L. Foss to pay him or bearer in one day after date the 
sum of one dollar and fifty cents with interest, and the said G. L. 
Foss thereafterwards, to wit, on the same day, for a valuable con
sideration, transferred and delivered said note to the plaintiff, by 
means whereof the said George D. Proux then and there became 
liable to pay the plaintiff the said sum according to the tenor and 
effect of said promissory note. Yet although the said sum of 
money has long since become due and payable the said George 
De Pronx hath never paid the said sum, whereby an action hath 
accrued to the plaintiff to have and recover from the said George 
De Proux the aforesaid sum of one dollar and fifty cents. 

That said writ was duly served upon said De Proux and entered 
in said court on said fast Tuesday of Oetob er, 1878, and contin
ued to the first Tuesday of November, 1878, to a term of said 
court then to be held. That on said first Tuesday of November, 
1878, the said Sargent recovered judgment against said De Proux 
in said action for the sum of sixteen dollars and seventy-one cents 
debt or damage, the same being the amount of said first men
tioned judgme11t and note and costs of suit taxed at five dollars 
and fifty-two cents. 

And the said De Pronx further avers that on the nineteenth 
day of November, 1878, the said Sargent still maliciously intending 
and contriving to oppress and unjustly to imprison the said De 
Proux cai1sed a writ of execution to be issued out of the office of the 
recorder of said Belfast municipal court, upon the judgment afore
said directed to the sheriff of said county of Waldo or either of 
his deputies or either of the constables of the city of Belfast, com 
mantling them that of the goods, or chattels of the said De Proux 
within their precincts they· cause to be paid and satisfied to the 
sai(l Sargent at the value thereof in money, the aforesaid sums 
being twenty-two dollars and twenty-three cents in the whole, 
with interest from the day of the rendition of judgment with fifteen 
cents more for said writ, and thereof also to satisfy themselv:es. for 
their own fees, and for want of such goods and chattels of the 
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said De Proux to be by him shown unto them or found within 
their precincts to the acceptance of said Sargent to satisfy the 
several sums aforesaid commanding them to take the body of the 
said De Proux and him commit unto the jail in Belfast in said 
county of Waldo and him detain in their custody in said jail 
until he should pay the sums above mentioned with their own 
fees or that he be discharged by the said Sargent or otherwise by 
order of law. That said execution thereafterwards, to wit, on the 
same day was placed in the hands of Frederick S. Walls, sheriff 
of said county of Waldo to execute. That said sheriff, to wit, on 
the third day of December, 1878, for want of goods or chattels of 
the said De Proux shown unto him or found in his precinct 
to the acceptance of said Sargent wherewith to satisfy said 
execution. 

The said sheriff unde1'ithe express instructions in writing of the 
said Sargent by his attorney arrested the said De Proux on said 
execution and detained him the said De Proux in his custody 
from said third day of December, 1878, until the ninth day of 
December,,1878, on which ninth day of December aforesaid the 
said De Proux was allowed to take the oath prescribed in the 
thirtieth section of the one hundred and thirteenth chapter of the 
Revised Statutes and was released from said arrest by order of 
law. 

And the said De Proux further avers that said Sargent pro
cured said note for the profit which might arise to him from its 
collection by a suit at law, in violation of the statute in such cRse 
made and provided; and that he the said Sargent was not at the 
time said snit was brought the lawful owner or holder of said note. 
Wherefore the said De Proux avers that at the time said action 
was brought at the time said judgment was recovered and at the 
time said execution was issued he was not indebted to the said 
Sargent in the sum of ten dollars exclusive of costs, and was not 
liable lawfully to be arrest~d upon execution issued upon any 
judgment which the said Sargent might lawfully recover against 
him. 

Whereby and by means of said causeless and malicious arrest 
and detention of the said De Proux by the said Sargent upon said 
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writ of execution the said De Proux _was unjustly compelled to 
expend great sums of money in obtaining his release from said 
arrest and suffered great pain and inconvenience both in body and 
mind and during that time his affairs and business were greatly 
and necessarily neglected, to the damage of said p1aintiff, as he 
says, the sum of five hundred dollars. 

If upon the facts stated in the declaration the a<~tion could be 
maintained, the action should· stand for trial ; otherwise p]aintiff 

to be nonsuited. 

W. P. Thompson & R. F. Dunton for the plaintiff, con.tended 
that the allegations bronght the case with in the provisions of R. 
S., c. 122, § 12, as amended by statute, 1878, c. 57. That the 
defendant having procured the note in violation of a penal statute 
had no title to it, and cited Green v. M.Qrse, 5 Maine, 291. Par
sons v. Lloyd, 3 Wils. 341. R. S., c. 82, § 12 .. Kelley v. Morris, 
63 Maine, 57. 

That admitting Sargent legally procured the note, he could not 
by joining the judgment and note in an action of debt recover a 

judgment on which the execution issuing would authorize the 
arrest of this plaintiff. R. S., c. 113, § 19. Kelley v. Morris, 
supra. 

The legislature did not intend to authorize holders of small 
dem_ands less than ten dollars to asr:dgn them to one of their num
ber and by aggregating them recover a judgment that an execu
tion thereon should run against the debtor's body . 

.If.. W. Ro[J.f31'S, for the defendant, contended: 
That the judgment of a court -0f competent jurisdiction upon a 

point directly in issue is conclusive between the parties and their 
privies until reversed, and cannot be impeached directly, indi
rectly or collaterally in another action l:fotween them. 

Pease v. Whitten, 37 Maine, 117. Thurston v. Spratt, 52 
Maine, 202. lValker v. Chase, 53 Maine, 258. Sturtevant v. 
Randall, 53 Maine, 149. Lincli ~- Swanton, 53 Maine, 100. 
Page v. Estes, 54 Maine, 379. Sibley v. Rider, 54 Maine, 463. · 
Jackson v. Lodge, 8 Am. Law Reg. N. S. 697. Not even 
when the judgment is recovered by d~fault. Weeks v. Thomas, 
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27 Maine, 465. Woodman·v. Smith, 37 Maine, 21. Hagar v. 
Springer, 60 Maine, '436. Or by fraud, Granger v. Clark, 22 
Maine, 128. .Davis v . .Davis, 67 Maine, 398, and cases cited. 

VIRGIN, J. An acti_on of debt lies for a sum certain, whether it 
has been 1:endered certain by a judgment, or by a special or sim
ple contract between the parties. 2 Greenl. Ev. § 279. He Vicker 
v. Beedy, 31 Maine, 314, 318. Non·-is v. School Dist., 12 Maine, 
29J Portland v. At. ¢ St. L. R. R. Go., 66 Maine, 485, 487. 
Hence debt may be maintained not only by the payee (..Martin v. 
Root, 17 -Mass. 222; Mandeville v. Ridle, 1 Cranch, 290,) but 
by the indorsee against the II_1aker of a promissory note. Wil
marth v. Crawford, 10 Wend. 340. Raborg v. Peyton, 2 Wheat. 
385. 

So a.count in debt on a simple contract may be joined in the 
same declaration with a connt in debt on a judgment. 1 Chit. 
Plead. (16th Am. ed.) 221-2. 2 Wm's. Saund.117, note a. Union· 
Cotton Manuf'y v. Lobdell, 13 Johns. 462. Mc Vicker v. Beedy, 
supra. Exchange Bank v. Abell; 63 Maine, 346. 

Sargent had a right, therefore, to join a count in debt on his 
01·iginal judgment with one on De Proux' note payable to Goss 
or bearer, provided the alleged illegal procuring of the note by 
Sargent did not prejudice hi8 case. His declaration was strictly 
legal in form. 

The plaintiff alleges that, Sargent, on September 16, 1878, sued 
out ail action of debt, "in due form of law," against him, return
able on the first Tuesday of October following, setting out.the 
declaration in full-one count on the former judgment and 
two:on the note; that the writ was duly served and returned, 
entered on the return day and continued to the first Tuesday of 
November following, when Sargent "recovered judgment in said 
action against" this plaintiff, "for the amount of said first men
tioned judgment and note;" that on Nov. 19, execution was 
issued on the judgment, running against the body of this plaintiff, 
and directed to the sheriff; and that the sheriff, under the express, 
instructions in writing of Sargent by his attorney, arrested De 
Proux on the execution and detained him in his- custody until he 
took the poor debtor's oath~some five days. 
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There appears no irregularity in any of the proceedings. The 
writ and execution were in the usual form. The defendant 
through his attorney, simply resorted to the usual legal methods 
for collecting his demands against De Proux, his debtor, so far as 
any of the forms of law are concerned. 

But the plaintiff alleges, in substance, that Sargent procured 
the note from Goss in violation of the provisi~ns of R. S., c. 122, 
§ 12, as amended by Stat. 1878, c. 57, and therefore that, "at the 
time the said judgment was recovered, he (De Proux) was not 
indebted to Sargent in the sum of ten dollai·s, exclusive of costs, 
and was not liable lawfully to be arrested on execution issued 
upon any judgment which said Sargent might lawfully recover 
against him." 

There is no pretense that, if the note and original judgment 
con~d be lawfully joined, they would not show that De Pronx was 
indebted to Sargent in the sum of ten dollars, exclusive of costs, 
but the argument seems to be (1) That. Sargent never had any 
legal title to the note and hence should not have had judgment 
for the amount of both note and former judgment; and (2) That 
admitting his title to the note, the execution issued upon the judg
ment recovered on both the former judgment and note should not 
run against the body of the judgment debtor. 

1. The difficulty with the first proposition is, the law will not 
allow th~s 1~laintiff to set it up or prove it; because if true and avail
able, it was a matter of defense, and it should have been set up at 
the November term of the municipal court when the judgment 
wa~ recovered. Perhaps it was, and the issue was found against 
De Pronx. Of that we are not informed. But whether it was or 
not, the plaintiff is concluded by the judgment rendered against 
him by a court of competent jurisdiction-having jurisdiction of 
the parties and the subject matter. Pratt v . .Dow, 56 Maine, 86. 
Greene v. Greene, 2 Gray, 364, and cases cited by the defendant. 

2. When a plaintiff has several distinct causes of action, of 
the same nature, he is allowed to pursue them cumulatively in the 

· same writ. Steph. Plead. (Tyler's ed.) 254. Bae. Ab. actions, 
C.; and if he do not, he can recover but one bill of cost, if he 
sues on them severally. R. S., c. 82, § 117. It follows, therefore, 
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that altho.ugh neither one of them might be large enough to 
authorize the execution to run against the body, they might when 
aggregated. 

The position of the plaintiff that "no inerement of a small note 
or account acquired after the recovery of the former judgment 
could make a judgment of sufficient amount to arrest the debtor 
legally," is not tenable. Kelley v . .Morris, 63 Maine, 57, sus
tains no such proposition. 

Plaintiff nonsuit. 

APPLETON, 0. J., BARROWS, DANFORTH, PETERS and SYMONDS, 
JJ., concurred. 

CATHERINE A. STINSON in equity vs. EusHA PICKERING & nnother. 

-Hancock. Opinion September 11, 1879. 

Guardian. Equity-practice in. 

In a bill in equity against an infant defendant, her guardian by probate 
appointment cannot appear for his ward if bis interests in the result of the 
suit be adverse to hers. 

In such case a guardian ad litem must be appointed. 
In a bill in equity against an infant defendant no admission made in the 

answer of the guardian ad litem can bind the infant; but the whole case as 
against the infant must be proved. 

ON REPORT. 

BILL IN EQUITY, against Elisha Pickering, guardian of Anna F. 
Pickering, a minor daughter of the other defendant, and Anna 
F. Piekering the minor. 

The bill alleges in substance that on April 23, 1873, Elisha 
Pickeri11g conveyed certain land de scribed to Francis Worcester 
and that the wife c;,f the grantor joined in the deed releaeing her 
right of dower therein; that on July 24, 1876, he conveyed cer
tain other land to John R. Stinson by a similar deed ; that on 
September 27, 1875, he conveyed by a similar deed certain other 
land to the Stinson Granite Co. ; that said lots have passed by 
sundry mesne conveyances to the complainant. 

VOL. LXX. 18 
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That said several grantees paid full consideration for their 
respective conveyances and entered into possession of the same. 
under their deeds. 

That said grantees and their assigns have made large expend
itures of money upon the lots and the plaintiff and others are , 
making large expenditures thereon for the purpose of opening and 
developing mines of ore supposed to exist therein. 

That the said grantees and this complainant, when they accepted 
their respective deeds, and when they made the said improvements, 

· believed that the said deeds from Elisha Pickering with a release 
therein of his wife's right of dower, conveyed an absolute and 
indefeasible title in fee to said premises free from all incumbrances. 

That said complainant is informed and alleges that the title to 
said premises, at the time of the execution of said deeds was in 
grantor's wife Maria F. Pickering, and that by accident or mis
take said deeds were prepared and executed npon the supposition 
said Elisha owned the premises in fee and in his own name. 

That said deeds did not pass the legal title to the premises 
therein described, although the said Elisha and Maria supposed 
they were conveying and intended to convey the same, and the 
grantees supposed they were receiving a perfect title to the several 
premises; that deeds were made to said Maria as grantee by mis
take in consequence of the absence of her husband Elisha; but 
that said Elisha paid the whole consideration therefor, and that 
he and his wife always considered and treated the several prem
ises as his property; that said Maria died intestate on September 
14, 1876, leaving her said husband and said Anna her only child 
surviving; that said Maria, at time of her death, held the legal 
title to said lands subject to an implied trust in favor of a.nd for 
the sole benefit of said grantees and their assigns ; that since her 
death, said Anna has had the legal title thereto by ~escent sub 
ject to the same trust, and now holds the same in trust and for 
the sole use and benefit of the plaintiff, and that said Anna has 
no other interest whatever in the prEimises. 

That said Anna is aware of the facts above set forth, and is 
willing that the complainant's title should be perfected, but that 
she is a minor and incapable of making a valid conveyance thereof; 
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that the defect in complainant's bill is a cloud thereon; and that 
the said Elisha is the duly appointed guardian of said Anna. 

Prayer for a decree that defendants have no interest in the lands 
described ; that they be enjoined from claiming any title thereto; 
and that they be ordered to convey to complainant all their right, 
title and interests in the same. 

Answers substantially admit all the matters alleged in the bill; 
and that the conveyance to Maria F. Pickering was not intended 
as agift. 

The court to render indgment upon the bill ·and answer. 

A. P. Wiswell, for the plaintiff. 

J. B. Redman, for the defendants. 

Vrnorn, J. Courts of equity are careful of the rights of infant 
defendants. A bill is never taken pro · eonfesso against them. 
Tucker v. Bean, 65 Maine, 352. If an infant has no guardian 
by probate appointment, a guardian ad litem must be appointed; 
and the duty of having such appointment made devolves upon 
the plaintiff, if no motion to that effect proceeds from the other 
side. Swan v. Horton, 14 Gray, 179. And the guardian must 
have accepted before further proceedings, which must appear of. 
record. Daniel v. Hanagan, 5 J. J. Marsh, 49. 

It must also appear that the proposed guardian has no interest 
in the matter in suit adverse to that of the infant; and a co
defendant may be appointed, provided he have no adverse interest. 
1 Dan. Ch. (4th ed.) 161, and cases cited in notes. 

In the case at bar, the infant's father has been appointed her 
guardian by the probate court, and is also a co-defendant-all of 
which might be proper under certain circumstances; hut inasmuch 
as he conveyed all the property in question, his interest in the 

. result of this suit is adverse to that of his daughter and hence 
cannot rightfully represent his daughter in this suit, and a guar
dian ad litem must be appointed. 

Moreover, it is the <luty of the court to see that the rights of 
an infant are not prejudiced or abandoned by the answer of the 
guardian. (Barrett v. Oliver, 7 Gill. and J. 191 ;) and whatever 
admission there may be in the answer, the plaintiff is not exoner-
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ated from his duty of proving, as against the infant, the whole 
case upon which he relies. 1 Dan. Oh. 163, 169-70. Tucker v. 
Bean, s1..tpra. 

In the case at bar, the anRwer consents to the decree prayed for, 
but there is no proof of the allegations relied upon by the plain
tiff. 

The case is therefore remanded for the appointment of a guar
dian ad litem, and for the taking of testimony to sustain the· bill. 

APPLETON, C. J.-, BARRows, DANFORTH, PETERS and SYMONDS, 

J J ., concuned. 

FRANCES L. w HITMORE vs. ABEL LEARNED. 

Cumberland. Opinion October 15, 1879. 

Tax title. E1Jidence. Deed-office copy of. Trust. 

It is only by a strict adherence to the mode prescribed by law that real estate 
can be conveyed for non-payment of taxes,-the same being for an inade
quate consideration, and against the will of the land owner. 

A description of the premises in proceedings under a tax sale thus, "house 
and lot bought of David Harris," is imperfect and does not contain the 
intelligible description required by R. S., c. 6, § 159. 

In order to authorize the sale of the whole parcel taxed, it must distinctly 
appear of record that the sale of the whole was required to pay the tax, 
interest and charges. 

Stats. 1874, c. 234, 1878, c. 35 and 1879, c. 117, do not affect a proceeding involv
ing title to real estate for non-payment of tax where the sale took place prior 
to the passage of the first of said statutes, and the action was pending when 
the latter two were enacted. 

Under R. S., c. 82, § 99, and the rule of court relating to the same subject, the 
production of an office copy of a deed in cases falling within the statute and 
rule, in the absence of any circumstances tending to remove the presumption 
arising therefrom, is primafacie proof not only of the execution but also of 
the delivery of the deed. 

There may be circumstances attending the record of a deed which, if shown, 
will prevent any presumption of delivery arising therefrom, or will diminish 
the force of such presumption ; but it is the established practice, in cases 
falling within the rule, to receive the office copy as (in the first instance and 
in the absence of opposing proof) sufficient evidence of the execution and 
delivery of the original deed. Patterson v. Snell, 67 Maine, 562-examined, 
discussed and reaffirmed. 
?.Z }i,v.. 3 P-
r, ".. fo", 
gq - 'i-d, 
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Parol evidence is inadmissible to prove that the grantee named in a deed is 
not the one intended by the grantor. 

Wbere one purchases real estate with his own money and a deed is taken in 
the name of another a trust results, which, by a rule reluctantly adopted 
in equity, may be established py ;gar.QI, but this rule was accompanied at 
its adoption with the requirement of full proof, or a high degree of force 
and weight in the testimony offered. Baker v. Vining, 30 Maine, 121, 
reaffirmed. 

ON REPORT. 

Forcible entry and detainer transferred from the municipal 
court for the town of Brunswick. 

Date of writ July 30, 1877. 
Plea, the general ~ssne with brief statement of title in one 

Sarah E. Holbrook under whom the defendant claims the prem
ises as tenant. 

The case and facts are sufficiently stated in the opinion. 
The law court to render such judgment as the law and evidence 

require. 
l,V: Thompson, for the plaintiff, in an elaborate brief, among 

very numerous authorities, cited Smith v. Bodfish, 27 Maine, 
289. Clark v. Pratt, 47 Maine, 55. Hubbard v. Little, 9 Cush. 
475. Eaton v. Jacobs, 52 Maine, 452. 2 Greenl. Ev. 294:. Patter
son v. Snell, 61 Maine, 559. Bmwn v. Brown, 66 Maine, 316 . 
.Dwinel v. Holmes, 33 Maine, 172. Hawkes v. Pike, 105 Mass. 
MO. Hatch v. Bates, 54 Maine, 136. Small v. Olewry, 62 
Maine, 155. Parker v. Hill, 8 Met. 4-49. Sampson v. Thornton, 
3 Met. 275. Parker v. Parker, 1 Gray, 409. Shurtleff v. Fran 
cis, 118 Mass. 154. Fay v. Richardson, 1 Pick. 91. Sawyer 
v. Skowhegan, 57 Maine, 500-6. 

A. W. Coombs, for the defendant. 

SYMONDS, J. This is a process of forcible entry and detainer, 
originally brought in the municipal court at Brunswick, where the 
general issue was pleaded, with brief statement of title in one 
Sarah E. Holbrook, under whom the defendant claims. No alle
gation that the brief statement was frivolous and intended for 
delay appears to have been made, and the case was thereupon 
regularly transferred and entered at the next term of the supreme 
judicial court in Cumberland county, where the evidence was 
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taken and reported to the law court. Upon the legal testimony 
contained in the report, judgment is to be rendered in accordance 
with the law and the facts. 

Many objections are urged by the defendant to the nse of this 
process, for the purpose of trying the title to lands, and enforcing 
the right of possession thereof, upon the facts disclosed, even if 
they were fonnd to be as the plaintiff contends. But in the view 
taken by the court of the claim of title asserted by the plaintiff, 
it is not necessary, in order to reach the decision of the case, to 
consider the force of these objections to the form of action adopted. ' 

The plaintiff elaims title to the premises, first, nnder a deed, 
dated Feh. 1, 1865, from the treasurer of the town of Brunswick, 
where the land lies, purporting to convey it to James H. Tibbetts, 
as sold for non-payment of taxes assessed against John W. Marr, 
a non-resident owner ;-and this tax-title is traced to the plaintiff 

. by a quit-claim deed from James H. Tibbetts, the purchaser at 
the tax-sale, to John W. Bonholm, dated Februa_ry 19, 1861, and 
a deed of warranty from John W. Bonholm to the plaintiff, dated 
September 11, 1873. 

The title derived from this sale for taxes is obviously defective. 
In the argument it is not insisted upon as valid in itself, and the 
frequent adjudications in this state upon similar questions render 
it unnecessary to dwell minutely upon the errors and defects in 
the proceedings, which, under our decisions, prevent the treas
urer's deed from ha,.-ing the effect to convey the interest which 

·John W. Marr, or those holding under him, had in the prem
ises. It is only by a strict adherence to the mode prescribed 
by law, that real estate can be so conveyed, for an inadequate 
consideration, and against the will of the land-owner. 

The sale touk place prior to the passage of the act of 1874, 
chap. 234, and is, therefore, by the last clause of the second section, 
expressly excepted from the operation of that statute. This action 
was pending when the public laws of 1878, chap. 35, and of 1879, 
chap. 117, were enacted, and is therefore not affected thereby. 
R. S., chap. 1, § 3. 

So, it is open to the defendant, without tender of the tax, inter
est and charges, to contest the validity of the proceedings on 
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which the plaintiff relies to make out under the statute a prima 
facie title by force of the tax-sale. Orono v. Veazie, 57 Maine, 
517. French v. Patterson, 61 Maine, 203. 

In no part of the proceedings, the record of the valuation of 
estates from which the assessment was made, the list of assess
ments, the warrant to the collector, the advertisement, the record 
of sale, or the treasurer's deed, is there any fuller description of 
the premises than this, "house and lot bought of David Harris." 
This is not only an imperfect description, but it is clearly inaccu
rate. The deed introduced by the plaintiff shows that the land 
was bought by John W. Marr, against whom the taxes were 
assessed, of Phebe R. Harris and three other grantors besidP, 
David Harris; and David Harris joined in it apparently for the 
purpose only of releasing whatever interest he might have in right 
of his wife, Phebe R., to whom her interest in the house and land 
came under the provisions of her father's will. The description 
fo not such as to identify the property sold with reasonable certain
ty. Especially with reference to the advertisement, it cannot be 
said to contain the intelligible description required by R. S., chap. 
6, § 159. Larrabee v. Hodgkins, 58 Maine, 412. Greene v. 
Lunt, 58 Maine, 518. Griffin v. Oreppin, 60 Maine, 270. Nason 
v. Ricker, 63 Maine, 381. Bingham v. Smith, 64 Maine, 450. 

Within the rule established by the decisions in this stflte, we 
think, also, it is not sufficiently apparent from the record that 
the sale of the entire lot was necessary. In order to authorize 
the sale of the whole, it must distinctly appear of record that 
the sale of the whole was required to pay the tax, interest and 
charges. Lovejoy v. Lnnt, 48 Maine, 378. French v. Patterson, 
61 Maine, 209. 

The second ground on which the plaintiff claims is, that John 
W. Bonholm, her grantor, was in open, peaceable and adverse 
possession, from a time prior to the tax-deed, and for se\'eral 
years after, until the deed to plaintiff was given ; and that from 
that date she continued in snch possession until it was unlawfully 
and without right disturbed by those under whom the defendant 
holds; who still retain, by the occupancy and tenanry of the 
defendant, the possession which they have illegally acquired. 



280 WHITMORE V. LEARNED. 

The consideration of this claim on the part of the plaintiff leads 
directly to the inquiry, what title or right of possession does the 
defendant show; as clearly such prior possession of the plaintiff, 
under a tax-deed and claim of title, would be good against a 

stranger. 
The defendant introduced an office copy, from the registry of 

deeds, of a deed of the same premises from John W. Marr, against 
whom the taxes before referred to were assessed, to one Andrew 
C. Bonholm, dated August 20, 1863, and a quit-claim deed of the 
land, dated March 28, 1876, executed in dne form by an attorney 
properly authorized, from said Andrew C. Bonholm to Sarah E. 
Holbrook, under whom the defendant claims as tenant. 

It is objected by the plaintiff that there is no proof of the 
delivery of the deed to Andrew C. Bonholm. But under R. S., 
chap. 82, § 99, and the rule of court relating to the same subject, 
the production of the office copy by .the defendant, in the 'absence 
of any circumstances tending to remove the presumption arising 
therefrom, was prima facie proof not only of the execution, but 

also of the -~-~.!Lve.ry of the deed. The word execution in the 
statute and the rule, undoubtedly i9sJudgs _deliye.rY· The practice, 
under which office copies of deeds in cases within the rule are 
prima facie evidence· of title, was settled in Massachusetts in 
Eaton v. Oampbell, 7 Pick. 12, and bas been uniformly followed; 
the reason assigned being that in this country the grantee of lands 
usually takes only the deed to himself, and has no right to ~he 
possession of the title-deeds of the estate. He ought not, there
fore, to be required to produce the originals, nor to be obliged to 
prove their loss or destruction before offering secondary evidence. 
Ward v. Fuller, 15 Pick. 185. Scanlan v. Wright, 13 Pick. 
523. Oornmonwealtli v. Emery, 2 Gray, 80. 

The opinion of the court in Gragg v. Learned, 109 Mass. 168, 
is decisive of the law on this point in that state. It is there held 
that "the copy from the registry was rightly ad mittcd as prirna 
facie evidence of the delivery as well as of the execution of the 
deed." 

The same rule was declared by this court in Wordrnan v. 
Ooolbrotli, 1 Maine, 181, and has been frequently repeated. The 
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production of the copy from the registry could not be prima facie 
proof of title, unless it were at the same time evidence of the 
delivery of the original deed; and the cases are numerous in which 
the reading of an office copy has been regarded as making a suffi
cient liuk in a chain of title. Blethen v. IJwinel, 34 Maine, 133. 
Hatch v. Bates, 54 Maine, 136. Webster v. Oalden, 55 Maine, 
171. 

A similar practice prevails in other jurisdictions. .Dick v. 
Balch, 8 Peters, 30; 32 Barb. 469. 

The language of the court in Patterson v. Snell, 67 Maine, 
562, on which the plaintiff relies, was not intended to impair the 
operation of the rule of court in tMs respect, nor to change the 
well-settled practice under it. It was there said that the appear
ance of the deed upon the record did not operate as a delivery, 
nor supersede the necessity of proof of delivery. That case, like 
this, was before the court on report, for the determination of law 
and fact, and the language of the opinion was intended to go no fur
ther than to hold, that, in a case where 1he circumstances attending 
the alleged delivery were proved, there was nothing in the fact 
that the deed had been recorded whieh did not leave it still an 
open question, to be decided npon all the evidence, whether the 
deed had, or had not, been delivered; and upon examination of 
the whole testimony the decision of the court was adverse to the 
plaintiff who claimed that the deed had been delivered. Other 
evidence controlled and overcame the presumption, arising un.der 
the rule and statute referred to, of the due execution and delivery 
of deeds from the production of office copies, in actions touching 
the realty, where the party offering them in evidence ''is not a 
party to the deed, nor claims as heir, nor justifies as servant of the 
grantee or his heirs." It was in view of the circumstances under 
which the deed made its appearance in that ease, that the court 
thought there was neither proof nor presumption of its delivery. 
There may be circumstances attending the record of a deed, which, 
if shewn, will prevent any presumption of delivery arising there
from, or will diminish the force of such presumption. In such 
cases,- upon the whole evidence the fact must be established. To 
this extent it is true that the copy from the registry does not 
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supersede the necessity of proof of delivery. Bnt it is the estab
lished practice, in cases falling within the rule, to receive the office 
copy, as, in the first instance, and in the absence of opposing proof, 

· sufficient evidence of the execution and delivery of the original 
deed. "It raises a presumption that the grantor had snffieient 
seizin to enable him to convey, and operates to vest the legal seizin 
in the grantee." 

Nor do we think the presumption removed by the fact that the 
original deed remained in the possession of John W. Bonholm, or 
by any other evidence in the case. Whatever may have been the 
capacity in which he was acting, he was doubtless the person who 
in fact received the deed; and he went into possession under it. 
The fact that he retained the deed, and that it was produced from 
among his papers at the trial, does not tend to prove that it was 
not delivered by the grantor. Upon the whole evidence we think 
there can be no question of the delivery of the deed. 

But it is said that the grantor could not have intended to deliv
er the deed to Andrew 0. Bonholm, as he did not know him, and 
suppr>sed the name inserted in the deed was that of the Mr. ~on
holm, with whom he made the negotiations, who was in fact John 
W. Bonholm. 

Before considering this, it should be stated that the claim that 
the deed to Andrew 0. Bonholm was void, as in fraud of John 
W's creditors, wholly fails upon the evidence. As against Andrew 
and his grantees, there is no legal evidence that there were any 
creditors of John W. Bonholm at the date of the deed; and if 
we were to receive the latter's declaration as proving that he was 
then jn debt to a physician, there is no evidence in what amount, 
or whether it was paid, and no proof whatever that Andrew knew 
of the existence of such creditors, or was a party to any fraud . 

. The deed then having been delivered, no rights of creditors in
tervening, it cannot fail of effect, as between these parties, simply 
because without inquiry the grantor snpposed that the grantee in 
the deed was the John W. Bonholm who in person made the pur
chase. In the absence of fraud, there can be nothing ih this to 
defeat the deed. If the grantor did not know at the time, he 
acqniesced, and for a long time, after the deed was recorded. If 
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not the grantor, it was John W. Bonholm, who"caused the deed 
to be written as it was. On what ground, then, can he, or his 
grantee, complain of its legal effect in favor of one holding under 
it? 

But, on this point, it is enough to say that parol testimony is 
inadmissible to prove that the grantee named in the deed is not 
the one intended by the grantor. Orawfo1·d v. Spencer, 8 Cush. 
418. 

It is further claimed by the plaintiff, that the consideration 
for this deed was paid by John W. Bonholm, anq that a trust 
thereby results, which will protect the latter and those claiming 
under him iu the possession of the premises against the grantee · 
in the deed and those holding under him with notice of the trust ; 
and that the circumstances were such as to charge Sarah E. Hol
brook with knowledge of the trust. 

An examination of the testimony satisfies us that it fails to 
establish the facts, on which, so far as this branch of the case is 
concerned, the plaintiff relies. 

The deed to Andrew C. Bonholm, the quit-claim deed of the 
land from him to Mrs. Holbrook, and the admitted fact of defend
ant's tenancy under her; establish in the first instance the right
fulness of defendant's possession. The record title is complete. 
If the plaintiff is to prevail upon the ground that the consideration 
for the deed to Andrew was paid by John, and that a trust thereby 
results, and an equitable interest sufficient to protect John's 
grantee in the possession of the premises, or to restore her to such 
possession, it is incumbent upon the plaintiff to make the fact on 
which she relies clearly appear. It certainly is not established by 
this testimony, unless we are to receive and act upon the declara
tions of John W. Bonholm, in regard to it, made in the absence 
of the grantee of record. A large part of the evidence reported 
on this point is clearly inadmissible; consisting of John W's 
statements, some time before the purchase, as to his purposes jn 
regard to buying, his plans, his means and the reasons which 
in,clined him to make the purchase. The same is true of his con
versation with the witness, Thompson, about intending to buy a11d 
o~cupy this place, if he could make both ends meet, and the 
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expression of doubt whether he should take the deed in his own 
name. The witness, Humphrey, does not fix with certainty the 
time when John W. made the statement that the money drawn 
from the bank in Bath was to be applied in payment for this lot; 
although a comparison of the dates gives strong ground for the 
belief that it was near the time of the purchase. Bnt the case is 
silent as to the source of the deposit in the bank ; and, at most, 
this was a naked statement by John W. of his own intention in 
regard to · the use to which he shonld snbsequen tly apply the 
money. It was not a declaration, accompanying the act of pay
ment. 

If we consider the further evidence favorable to the plaintiff on 
this point, such as the deelarations of John W. at the time of the 
delivery of the deed, and subseqmmtly on the premises, and that 
he lived there in undisturbed possession from 1863 till his death, 
August 4, 187 4, paying the taxe·s and claiming them as hiR own 
until he gave the plaintiff her deed, it fails to convince us under 
all the circumstances of the case that John W. Bonholm's money 
paid for the place. This cannot be said to be satisfactorily proved. 
Whether Andrew C. furnished the whole or a p art of the purchase 
money is an open question upon the evidence. Andrew was 
wealthy, John was poor. They were relatives and on friendly 
terms. It is probable John thought the tax- deed gave him title. 
Andrew's absence in Europe left him in sole control of the place. 
If Andrew bought and paid for the place it was undoubtedly for 
John's use while he lived, and it is easy to see how under the 
circumstances John would have been the ostensible owner; but 
his claim of title is not proof that he paid the purchase money. 

It is not a question of prescription, nor, except incidentally, of 
the character of the possession; nor do the declarations relate to 
boundaries. They are in his own favor, made in the absence and 
against the interest of one who held the record title. 

The burden rests heavily on the plaintiff to establish against 
the record a passive trust, resulting by operation of law from the 
payment by her grantor of the consideration of a deed taken in 
the name of another. The law holds her to the requirement of 
strict proof. The fact must clearly appear, or her case fails. The 
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case leaves unexplained, in many respects, the relations existing 
between John and Andrew Bonholm, and the reason for taking 
the deed in the latter's name does not appear. Convincing evi
dence that the consideration for the deed was paid by the former 
which is the basis of the trnst alleged is wanting. That such a 
trust may be established at all by parol, was a rule reluctantly 
adopted in equity, and accompanied, at its adoption, with the 
requirement of fulL--12roof, or a high degree of force and weight 
in the testimony offered. Baker v. Vining, 30 Maine, 121. 
.Dudley v. Bachelder, 53 Maine, 403. Kendall v. Hann, 11 
Allen, 15. 

The result is that upon the issue of title alone, without discuss
ing the form of the process, the defendant is entitled to prevail. 

Judgment for the defendant. 

APPLETON, C. J.,.w ALTON, VIRGIN, PETERS and LIBBEY, JJ., 
coucurred. 

WILSON MoLELLAN vs. CrrARLES WHEELER. 

Washington. Opinion October 29, 1879. 

Statute 1874, c. 212. Exceptions. 

While statute 1874, c. 212, relieves the judge presiding at nisi prius from all 
responsibility for correct results in the cases tried before him so far as such 
cases depend upon the finding of the jury as to the issues of fact arising 
therein, and requires him only to give, orally or in writing, correct instruc
tions as to the matter of law involved, and forbids the expression of an 
opinion upon the issues of fact, making such expression sufficient cause for a 
new trial if the party unfavorably affected thereby desires it; yet it does 
not go so far as to prohibit the presiding judge from stating to the jury the 
questions which they are called upon to determine. 

The statement by the judge of the matters proved, and not controverted, ( or 
expressly admitted) is not an expression of opinion upon an issue of fact, 
however strong the inference therefrom may be; neither is the utterance of 
a mere truism, or of a matter of common experience which nobody would 
think of disputing, however it might bear upon the issue, an infringement 
of the statute prohibition. 

It does not follow that the judge has expressed an opinion upon the issue 
because his opinion may be inferred from some allusion which he may make 
)g~_.J'i 
l"I ,, /~S-
'i'• • :,, a 1 
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to some obvious and indisputable fact; nor because an inference favorable 
or unfavorable to the position taken by one of the parties may be drawn 
from such obvious truth or fact. 

ON EXCEPTIONS, and motion to set aside the verdict. 

AssuMPSIT for price of a mowing machine, which the plaintiff 
alleges he sold and delivered to the defendant July 20, 1871. 
Writ dated July 25, 1876. Plea, the gener_al issue. 

The defendant denied the sale and purchase of the machine, 
claiming that he hired or borrowed it. The defendant kept the 
machine in his possession from July 20, 1871, to July 25, -1876, 
when he returned it on the same day the writ was served upon 
him. Both plaintiff and defendant testified to conversations and 
circumstances at, and subsequent to, the taking of the machine, 
but with unequal and disngreeing memories. The defendant's 
wife and daughter were likewise witnesses, but the view taken by 
the court renders a report of the evidence unnecessary. 

The presiding judge in his charge to the jury remarked that 
"the defendant says he borrowed it, and that he kept it between 
five and six years,-which is a long time to borrow things in ordi
nary communities." 

The verdict was for the plaintiff, and the defendant alleged 
exceptions to the above portion of the charge as being in deroga
tion of statute 1874, c. 212, and also filed a motion to set aside 
the verdict as against law, evidence and the weight of evidence. 

J. H. French, for the plaintiff . 

. J. F. Lynch and E. B. Harvey, for the defendant. 

BARROWS, J. While chapter 212 of the laws of 187 4 relieves 
the judge presiding at nisi prius from all responsibiH.ty for correct 
results in the cases tried before him, so far ns such cases depend 
upon the finding of the jury as to the issues of fact arising therein, 
and requires him only to give, orally or in writing, correct instruc
tions as to the matters of law involved, and forbids the expression 
of an opinion upon the issues of fact, making such expression suffi
cient cause for a new trial if the party unfavorably affected thereby 
desires it, it does not go so far as to prohibit the presiding judge 
from stating to the jury the questions which they are called upon 
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to determine. Such statement when clearly and directly pre
sented may often be of service by enabling the jury to apply 
intelligently the legal rules given them, a bald and abstract enun
ciation of which however accurate, might tend rather to confuse 
and lead them to disagree. 

If a judge is of such a happy temperament as to be indifferent 
whether the cases tried before him are decided rightly or wrongly, 
or not at all, the statute will justify him in omitting such statement. 
But it does not prohibit it. It simply requires him in making it 
to refrain from expressing an opinion upon any issue of fact aris
ing in the case. Exceptions like these indicate a misapprehension 
as to the nature and scope of the provision though its purport 
would seem to be sufficiently obvious. Matters of fact which are 
not in dispute b~tween the parties but which appear in the case 
may be stated to the jury as proved or admitted. Inferences 
from such matters may be potent in disposing of the controverted 
questions: yet the statement by the judge of the matters proved 
and not controverted, ( or expressly admitted) is not an expression 
of opinion upon an issue of fact, however strong the inference 
therefrom may be. Neither is the utterance of a mere truism, or 
of a matter of common experience which nobody would think of 
disputing, however it might bear upon the issue, an infringement 
of the statute prohibition. 

It does not follow that the judge has ewpressed an opinion upon 
the issue because his opinion may be inferred from some allusion 
which he may make to some obvious and indisputable fact; nor 
because an inference favorable or unfavorable to the position taken 
by one of the parties may be drawn from such obvious truth or 
fact. 

Such an inference as to the opinion of the presiding judge is all 
that can be impnted to the remark here excepted to. It was plainly 
not such an expression of his opinion upon the issue of fact as 
comes within the provision of the statute. An examination of 
all the testimony does not satisfy us that the jury erred in their 
conclusion. 

Notion and exceptions overruled. 

APPLETON, C. J., DANFORTH, VIRGIN, PETERS and SYMONDS, JJ., 
concurred. 
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ELIAS G. GouLn vs. LEWIS W. MuRcH. 

Somerset. Opinion October 29, 1879. 

Bondfor Deed. Consideration. Notes-payment of. Fire. Loss. Rent. 

When the owner of a lot of land, with buildings thereon, agrees to convey it 
at a future day on payment of the purchase money by the purchaser, and 
before payment and conveyance the buildings are destroyed by fire without 
the fault of either party, the loss must fall upon the vendor, and if the build
ings formed a material part of the value of the premises, the vendee cannot 
be compelled to take a deed of the land alone and pay the purchase money. 

Although such destruction of the buildings on the premises may be success
fully set up as a defense to the notes given for the land bargained for, but , 
not conveyed, yet by the contract, the use and occupation of the premises 
by the vendee from the time the agreement for the sale and purchase was 
made, being a part of the consideration for the notes, the vendor can recover 
thereon a su~ equal to the value of the use of the premises while the vendee 
occupied them. 

AssuMPSIT brought to recover the amount of two promissory 
notes, dated December 17, 1875, given by defendant to plaintiff. 
The consideration for said notes with other notes was a bond in com
mon form, dated December 17, 1875, to convey certain real estate 
described therein, when said notes were paid according to their 
tenor. Defendant took possession of said premises when said 
notes and bond were given and was in possession at the time of 
the fire. 

In the fall of 1876 the buildings on said premises were destroyed 
by fire. Defendant claims that by reason of the loss of said build
ings, the consideration for said notes has failed and that this suit 
cannot be maintained. It is agreed that if the law court consider 
the grounds assigned as any defense in this snit the same is to 
come back for trial to this court, otherwise the defendant is to be 
defaulted. 

0. L. Jones, for the plaintiff, cited Smith v. Sinclair, 15 Mass. 
171. Reed v. Cummings, 2 Maine, 82. Manning v. Brown, 
10 Maine, 49. Little v. Thurston, 58 Maine, 86. Chitty Con. 
(6 ed.) 734. 

Walton &: Walton, for the defendant, cited Wyman v. Heald, 
'7§ ,u..._ J, -:_ ~ <,u -1/:l-r, ZS· 3 



17 Maine, 329. 
Thurston, supra. 
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Coburn y. Haley, 57 Maine, 346. 
.l(tifl,,pp v. Lee, 3 Pick. 459. 
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Little v. 

LIBBEY, J. The notes in snit, with three others, were given in 
payment for a lot of land on which were a dwelli11g-hoi1se and 
other buildings; and 00 payment of the notes at maturity, the 
plaintiff agreed to convey the premises to the _defendant. The 
defendant was to have possession of the premises till he made .. 
default of payment as agreed, and he entered into possession UJ?d~:r· 
the agreement. Within a year from that time the buildings were 
bur~t without the fanlt of either party. 

The question presented to the court is whether the destniction 
4 

of the buildings can he set up by the defendant as a def~nse to 
the notes. We think it can be. 

When the owner of a lot of land with buildings upon it agrees 
~to convey it at a future day on payment of the purchase money 
by the purchaser, and before payment 

1

and convey~nce, the build
ings arc destroyed, by fire, without the fault of either party, the 
loss must fall upon the vendor; and if the buildings formed a 
materil:!,l part of the value of the premises, the vendee cannot be 
compelled to take ,a deed of the land·· alone, and pay the purchase 
money ; and if he has paid it he may recover it back. Thompson 
v. Gould, 20 Pick. 134, and cases there cited. Gould v. Thomp
son, 4 Met. 224. Wells v. Calnan, 107 Mass. 514. 

In Thompson v. Gould, the authorities bearing upon the ques
tion were elaborately examined and considered, and Wilde, J ., in 
the opinion of the court s'ays: "In respect to the loss of personal 
pr8perty, under the like circumstances, the principle of law is 
perfectly clear and well established by all ~he anthoi;ities. When 
there is an agreement for the sale and purchase of goods and/ 
chattels, and after the agreement and before the sale is completed, 

,t the property is destroyed by casualty, tbe loss, must be borne by 
'the vendor, the property remaining vested in hil,Il at the time of 
the destruction .• Tarling v. Baxter, 9 Dowl. and Ryl. 216. 
Hinde v. Whitehouse, 7 East, 558. Rugg v . ..Min~tt, l1 East, 
210. No reason has been given, nor can be given why the same 
principle should not be applied to real estate. The principle in 

VOL. LXX. 19 
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no respect depends upon the nature and quality of the property, 
and there can therefore be no distinction between personal and 
real estate." 

In Wells v. Calnan the same rule was affirmed. Gray, J ., in 
the opinion of the court very clearly and tersely states it as fol
lows : "When property, real or personal, is destroyed by lire, th~ 
loss falls upon the party who is the owner at the time ; and if 
the owner.of a house and land agrees to sell and convey it upon 
the payment of a certain price which the purchaser agrees to pay, 
and before full payment the house is destroyed by accidental fire, 
so that the vendor cannot perform the agreement on his part, he 
cannot recove·r or retain, any part of the purchase mon~y." 

The reasons upon which the rule is based are .clearly and folly 
stated in the cases cited, and it is unnecessary to repeat them here. 

But the use and occupation of the premises by the defendant, 
from the time the agreement for the sale and purchase was made, 
formed a part of the consideration for the notes : and the plain
tiff can recover in this action a sum equal to the value of the use 
of the premises while the defendant occupied them. Wells v. 
Calnan, supra. 

In accordance with the stipulations in the report, 

The action must stand for h·ial. 

APPLETON, U. J., WALTON, BARROWS and DANFORTH, J J., con
curred. 

SYMONDS, J., did not sit. 

JACOB G. WrTZLER vs. JASON CoLLINS & others. 

Kem1.ehec. Opinion October 29, 1879. 

Deposition. Rule 28 Superior Court Kennebec. Common carrier. C(J11,tract. 
Bill of lading. Delivery. Receipt. ~vidence. Error. 

Under Rule 28 of the superior court Ke:o.nebec county, a deposition, not filed 
with the clerk at the term for which if was taken, is not admissible in 
evidence. 

Under a contract by a common carrier for the carriage of goods by water, 
evidenced by a bill of lading in the usual form signed by the proper agent 
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in the ordinary course of business, the owners of the vessel are responsible 
only for such goods as are embraced in the bill of lading and delivered on 
board the vessel, or into the actual c\lstody of the master, or such as were so 
delivered as and for those embraced in the bill before the vessel sails. 

It is not competent by evidence aliunde to show that such a bill of lading 
· was intended to or did embrace goods elsewhere so as to make th_e own

ers responsible therefor. 
Ordinarily the master has no authority to bind the owners by giving a receipt 

for goods at any other than the accustomed place of delivery. 
There can be no constructive dtUivery of goods so as to bind the owners for 

their carriage except at such place,as where by constant practice and usage 
they have received property left for transportation. 

It is error in a, court to charge a jury upon a supposed or conjectural state 
of facts, of which no evidence has been offered. 

A bill of lading is an instrument of a two-fold character. It is a receipt as to 
the quantity and quality of the goods to be carried and a contract as. to their 
carriage. 

As a receipt it is open to explanation or contradiction the same as other 
receipts. Its acknowledgment of the apparent condition of the goods, 
though strong proof of its truth, is no exception to the rule. An admission 
of that which is not true is not binding except when an estoppel. In this 
case the admission is not an estoppel because there has been no assignment 
of the bill of lading, nor has the plaintiff acquired any new rights or changed 
his position in consequence of it. 

ON EXCEPTIONS to the rulings of the superior court, for the 
county of Kennebec, and motion to set aside the verdict. 

AssUMPSIT against defendants, as owners of the steamer "Star 
of the East," and as common carriers by water from Boston to 
Hallowell, for loss and damage of 19 packages of household 
goads delivered to them for carrjage December 9, 1873. 

Date of writ February 6, 1877, returnable to the March term 
1877. Plea, the general issne. 

'l'he material facts, and likewise those portions of the judge's 
charge excepted to, are sufficiently stated in the opinion. The 
verdict was for the plaintiff in sum of $312.00. The defendant 
alleged exceptions and also moved to set aside the verdict. 

0. n. Baker, (J. Baker with him) for the plaintiff, contended: 
1. Rule 28 superior C6urt, Kennebec county, is confined to that 

court, is under its discretion, so far as its enforcement is con
cerned, and that discretion is not reversible by this court. 

Counsel strenuously contended that the deposition was properly 
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admitted, citing stat. 1878, c. 10, § 1 0, and, in an elaborate argu
ment against the defendants' exceptions, cited Gowdy v. Lyon, 
9 B. Mon. (Ky.) 112. Keith v . .Amende, 1 Bnsh. (Ky.) 455. 
Nelson v. Woodruff, 1 Black. 156, 3 Blatch. 521. Clarke v. 
Barnwell, 12 How. 272. The Martha, Ole. Adm. 140. War
den v. Grier, 6 Watts, 424. West v. Steamboat Berlin, 3 Iowa, 
532. Benjamin v. Sinclair, 1 Bailey, (S. 0.) 174. 1 Greenl. 
Ev.§ 305 and note 2. Hastings v. Pepper, 11 Pick. 41, 43. 
Barrett v. Rogers, 7 Mass. 297. Shepard v. Naylor, 5 Gray, 
592. 2 Redf. Rail. §§ 156-174, par. 6, 7. Boch·rn v. Combe, 2 
B. & S. 172. JJferritt v. 0. 0. & N. R. R. 11 Allen, 80, 83. 
Redf. Car. §§ 100, 101. Sp,·ing v. Haskell, 4 Allen, 112. Cush
ing v. Wells, 98 Mass. 550. Sedg. Dam. 357, note 1. 

L. Olay, for the defendants. 

DANFORTH, J. The first exception in this case arises from the 
admission of the deposition of James L. Wilson, it having been 
objected to "on the ground that it was not filed at the term for 
which it was taken." From the caption it appears to have been 
taken for the June term and from the memorandum of the clerk 
thereon it was filed at the following September term, at which 
time the case was tried. · 

The R. S., c. 107, § 16, provides that depositions when not 
delivered to the court by the justice taking it, shall be "inclosed 
and sealed up by him and directed to such court . and kept 
sealed till opener! by their order," without any specification of 
time when this shall be done. 

The rnle of the snp erior court where this case is pending is as 
follows: "All depositions shall be opened and filed with the clerk, 
at the term for which they are taken; and if the action in which 
they are taken to be used shall be continued, such deposition shall 
remain on the files, and be open to all objections when, offered on 
the trial, as at the term at which they were opened; and if not 
so left on the files, they shall not be used by the party who orig
inally produced them, without the permission of the court, but 
the party producing a deposition may, if he sees fit, withdraw it, 
during the same term in which it was oriiinally filed, in which 
case it shall not be used by either party." This language is so 
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clear and expHcit as to leave no room for construction, no doubt 
whatever as to its meaning. The clause without permission of 
the court refers only to such depositions as have been filed, and 
by no possib]e construction can it be made to refer to such as 
have not been filed. The first clause is supplementary to the 
provisions of the statute, making that definite and certain which 
before was left indefinite and uncertain. The statute requires 
the deposition to be filed without fixing the time, the rule states 
the time when it shall be done. There is in the rule no provision 
whatever as to deposit~ons not filed as there is no occasion for 
any, for, until that is done they are the property of the party 
taking them, and the court can have no control over them. 
Webster v. Oalden, 55 Maine, 112. It is certain then that the 

ruling in question cannot be sustained on the ground that it was 
within the discretion of the court, nor does it appear from the 
case that it was so understood by the presiding justice. 

Nor is the claim that the enforcement of a rule made hy the 
court is within i.ts discretion, any more tenable. It may be that 
a rule adopted solely for the purpose of regulating the proceedings 
of the court, to render them more simple, methodical and uniform, 
and when the rights of the parties are not involved, may as in 
United States v Breitling, 20 Howard, 252, be suspended or 
modified in their operation, when in the judgment of the court, 
convenience or justice may require it; or perhaps as in Law v. 
Law, 4 Maine, 167, in certain cases a noncompliance may be 
excused when caused by accident or mistake, and no injustice can 
rmmlt to the opposing party. But in this case the rule is not for 
the guidance of the court alone, but regulates as well the pro
ceedings and involves the interests of opposing parties, and there 
is no suggestion of accident or mistake as the cause of a neglect 
of its requirements. 

Nor in such case can the court waive any of its prodsions. 
That can be done only by the party for whose benefit it was 
made. Winnisimmet Oo. v. Ohelsea, 6 Uush. 483. The result 
is that the superior court, with sufficient authority therefor having 
made the rule, is bound by its provisions so long as it remains in 
force precisely as if it had.been a statute. Maberry_ v. JJiorse, 43 
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Maine, 176; Thompson v. Hatch, 3 Pick. 512; Tripp v. Brownell, 
2 Gray, 402. 

N0r is the superior court the final and conclusive jndge of the 
construction and legal effect of its own rules. Rathbone v. 
Rathbone, 4 Pick. 92. 

It is further contended that even under this construction of the 
rule the first clause is merely directory and not mandatory. It is 
true that this clause is not qualified by any words forbidding the 
use of depositions not filed as required, bnt it is also true that 
negative words are not the only test of a mandatory law. This 
question is fully discussed in State v. Smith, 67 Maine, 328, and 
Boothbay v. Race, 68 Maine, 351, and many of the cases are there 
collected and commented npon. In the former case page 333, it 
is laid down as a test of the mandatory character of the law ,vhen, 
"from the character of the act to be performed, the manner of its 
performance, or its effect upon public interests or private rights, 
it must be presumed that the legislature had in contemplation 
that the act had better not be performed at all than be performed 
at any other time than that named." In the latter case on page 
354 the test laid down by Dwarris is quoted with approbation, 
thus, "Negative words will make a statute imperative; and it is 
apprehended affirmative may if they are absolute, explicit and 
peremptory, and show that no direction is intended to be given; 
and especially where jurisdiction is conferred;" and further where 
the clause relates to circumstances which affect the essence of the 
thing to be done it is imperative. · This last is fully sanctioned by 
Lord Mansfield in Rex v. Loxdale,'l Burr. 447. 

The clause in question clearly comes within each and all of these 
tests. The words used are absolute, explicit and peremptory. It 
commands an act to be done at a specified time by one party, 
which involves the interests and is intended for the protection of 
the rights of the other party; and which fails of affording that 
protection if permitted at a later period. Time is not only of the 
essence of the act, but so far as the rule goes, is the act itself. 
The statute provides for the thing to be done, the rule specifies 
only the time when it shall be done, and if not then done it never 
can be without rendering the rule of no effect. 
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But what is more conclusive is the fact that it' is only by force 
of the statute and the rules of court, that depositions can ever be 
used, instead of requiring the personal attendance of witnesses. If 
there is any omission of the requirements of the law in taking, if 
the caption is in any respect faulty, it is rejected without question. 
Just as important and necessary is it that such provisions as are 
made to bring it within the jurisdiction and control of the court 
should also be complied with. Until that is done, it has not those 
prerequisite~ required by law to make it evidence, and each one is 
necessarily a condition precedent to its use. In Maine Stage Oo. 
v. Longley, 14 Maine, 447, Shepley, J., says, "It would seem to 
be the duty of the party proposing to use a deposition to show a 
compliance with the law and the rules of the court to entitle him 
to the use of it." The same doctrine is found in Harris v. Brown, 
63 Maine, 51, and Folan v. Larg, 65 id. 11. 

2. The defendant's counsel seaso1ubly objected to the admission 
of testimony respecting damage, or loss of goods shipped, or 
delivered to the defendants at any other time· than September 
9, 1873, the time alleged in the writ, but it was admitted by the 
court. 

The declaration in the writ contains two counts; but it is con
ceded that both are founded upon one and the same contract made 
on the ninth day of September, 1873, by whieh as is alleged "the 
defendants, as common carriers b,v water, in consideration that 
the plaintiff would and did then deliver to them nineteen pack
ages of household goods undertook and promised to carry 
said goods safely and securely from said Boston to said Hallo
well." As there is but one contract declared upon and that for 
the goods delivered on the spe<~ified day, it is evident that the 
defendants wonld not be liable for the loss of goods delivered at 
any other time, for snch wonld be the subject of another and inde
pendent contract. 

The case further shows that the plaintiff being about to remove 
from the city of New York to Hallowell packed up his honsehold 
effects and started them by steamer and railroad to Boston. On 
their arrival in Boston he then employed a truckman to take them 
from the depot to the defendant's boat. On the ninth of Soptem-



296 WI'J'ZLER V. COLLINS. 

ber the truckman took what he supposed to be all the goods of 
the plaintiff and on delivering them at the boat took therefor 
the bj]l of lading dated on that day and which is in the case. Sub
seqnently it was ascertained that some of the goods were missing 
and on looking for them, all or a portion WP.re found still remain
ing in the depot. The truckman then forwarded these goods to 
the boat and took therefor the bill of lading dated October 3, 
1873, which is also in the case. There is evidence in the case 
tending to show the specific articles packed and forwarded from 
New York; but there is none to show what were delivered to 
the defendants at any time except such as is contained in tl_ie two 
bills of lading. 

In this state of the case there would seem to be two distinct 
independent contracts in relatinn to the carr1age of the goods, and 
whHe the writ sets out the earlier the testimony in question relates 
to the later. 

To meet this difficulty the plaintiff, admitting that if the two 
lots were distinct contracts the testimony was not admissible, 
claims that in reality there was but one, that of September 9; 
"that at that time the defendants accepted a~d assumed the charge 
of all his goods, the same in quantity and quality that came from 
New York to Boston," that this was a question of fact for the jury 
and the testimony was admissible to en:1.ble them to pass upon 
the question of damages, if they so found the contract. 

In accordance with this theory the presiding justice gave to the 
jury the instructions referred to in the fourth, fifth and seventh 
specifications in the exemptions. If these instruction8, were author
ized the testimony objected to was properly received. It is snfli
cient therefore to consider the propriety of the instructions, which 
may be sufficiently understood from the following extracts from. 
the charge. 

After accnrately and clearly stating the delivery necessary to 
the defendant's as:mmption of their duties as common carriers in 
these words, "their liahility commences when the goods have been 
delivered to the common carrier-have been delivered at the usual 
place set apart for the receipt of such articles-to the person 
appointed to receive them, to the proper servant of the carriers, 
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if not to the carriers themselves," the presiding jnstice adds : "now 
delivery to the carrier does not necessarily mean that the goods 
shall be placed actually upon the boat, or within his actual con
trol. It means actnaJly or constructively within his actual control. 
In other words if he assumes the custody and control he assnmes 
the charge of the goods." 

Then after stating the theory of the different parties upon this 
question of delivery he proceeds, "now in reference to this first 
point, what goods and chattels were delivered to the defendants, 
to be transported to Augusta on September 9, I shall submit to 
you as a question of faet, from the evidence in the case, what 
artieles under the rules I have given you in reference to the deliv
ery, were put in charge of these defendants at that time? Did they 
at that time by any thing that they did or said, or described in 
this receipt, intend to assn me the charge, the cnstody, the control 
of anything: more than was then open to inspection to them on the 
wharf, or was it then understood, and was their attention brought 
to other articles not in this receipt of nineteen packages, whether 
they were there on the wharf or elsewhere ? For, I instruct you, 
that it is competent for a common carrier to receipt for artic~les 
which are not then at the usual place, and he will he bound by 
his receipt. If it is understood and they have been brought to 
his notice, and he receipts for articles not on the wharf he will be 
bound by that receipt. Ordirn:trily, it is true, and experience has 
shown that justice reqnires that the rule must be enforced that 
common carriers must be bound by the amount of merchandise 
in their receipts." 

These instructions, as they were intended, clearly gave the jury 
to understand that they might infer, if the evidence •in their 
opinion justified it, that the contract relied npon not only included 
the goods on the defendants' wharf but others elsewhere wherever 
they m_ight be. This was erroneous certainly as applied to this 
case. The defendants were common carriers by water. Theil~ 
duties as such began an<l ended upon the water or upon the wharf 
at each end of their route. A portion of these goods, as the case 
shows, at the time the contract was made were in the railroad 
depot, or had not arrived there in their transit from New York. 
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If therefore they had "assumed the charge" of them it would not 
have been as carriers, nor would their liabilities as such have 
attached until their arrival at their wharf. 

But there is no proof of any such assnmption. The only evi
dence of the contract set out in the writ is that contained in the 
bill of ladiug of Septemuer 9. The duties and liabilities of the 
defendants must rest upon that and the law applieable to it. So far 
as it is a contract it is not to be extended by parol testimony, and 
if there were any such in the case it would not be competent for 
the jury to infer "by any thing the parties said or did or described 
in the receipt" that it covered or included any goods not specified 
by its terms. As a written instrument its construction is a ques
tion of law and not of fact. Parol testimony, if offered, would 
have been competent to show what specific articles were,. con
tained in the packages mentioned in the bill of lading but not 
that it embraced other packages or goods elsewhere. 

By its terms it clearly inclnded only snch as at the time were 
actually delivered upon the wharf. In it these goods are described 
as "shipped" and under that description it covers, and binds the 
defendants for no goods except snch as are on the vessel or wharf, 
or such as shall be so delivered as and for the goods embraced in 
the bill of lading and before the vessel sails. Rowley v. Bigelow, 
12 Pick. 314-15; The Delaware, 14 Wall. 600-1. 

The liabilities of these defendants if any, are as owi1ers of the 
steamer and in no other way. The same contract that would bind 
them for the safe carriage of the goods would also bind the vessel. 
In the Lady Franklin, 8 Wallace, 329, Davis, J., says: "The doc
trine that the obligation between the ship and cargo is rnutnal 
and reciprocal, and does not attach until the cargo is on board, or 
in the custody of the master, has been so often discussed and so 
long settled, that it would be useless labor to restate it or the 
princjples whfoh lie at jts foundation.~' 

In the Delaware, supra, on page 602, OJifford, J., says: "Bills 
of lading when sjgned by the master, duly executed in the course 
of business, bind the owners of the vessel if the goods were laden 
on board or were delivered into the cnstody of the master, but it 
is well settled law that the owners are not liable, if the party to 
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whom the bill of lading was given had no goods, or the goods 
described in the bill were never put on board or delivered into the 
custody of the carrier or his agent." 

The result mnst have been the same if the goods at the depot 
or "elsewhere" had been brought to the attention of the clerk who 
signed the bill of lading and it had been the intention that such 
goods should be embraced in the receipt. They were not so 
embraced and no receipt was given for any goods other than the 
"nineteen packages more or less" then on the wharf. It is not a 
question of intention simply except so far as that intention is 
learned from the language used in the writing. 

It may be true as stated in 2 Red. on Railways, § 156, par. 6, 
''that an acceptance by the carrier at an unusual place will be suf
ficient to charge him," but by the same authority there must be 
an acceptance and by some one legally authorized. Here there 
was not only no acceptance, at any place except on the wharf, but 
no one authorized to make the acceptance elsewhere. 

The action is against the defendants as owners of the boat. 
The goods were received by one employed for that purpose. So 
far as appears he' had no authority other than that usually attached 
to such a position, certainly no more than the master ordinarily 
has; and that as already seen is sufficient only to bind the owners 
when exercised in the ordinary course of business and in relation 
to goods delivered on board, or into the actual possession of the 
master at the wharf. The Delaware, supra, on page 602. 

Nor is there any evidence upon which the jury could find a con
structive delivery. That can be, only when by the constant prac
tice and usage of the carrier he receives property left for trans
portation at a particular place. 1 Chitty Con. 686 note. 

If therefore the instrnctions were correct as abstract principles 
of law they were not applicable to this case for want of testimony 
npbn which they can rest; and in this respect the case is anala
gous to that of the United States v. Breitling, 20 Howard, 252, 
and must be governed by the doctrine there laid down on page 
255, as follows: "It is clearly error in a court to charge a jury 
upon a sup-posed or conjectural state of facts, of which no evidence 
has been offered. The instruction presupposes that there is some 
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evidence before the jury which they may think sufficient to estab
lish the facts hypothetically assumed in the opinion of the conrt; 
and if there is no evidence which they have a right to consider, 
then the charge does not aid them in coming to correct conclu
sions, but its tendency is to embarrass and mislead them. It may 
induce them to indulge in ctrnjectu res, instead of weighing the 
testimony." 

In thio case we must infer that the jury were led into error, for 
while there is 11-0 evidence tending to show any liability on the 
part of the defendants for loss of or damage to any goods not un 
the wharf at the time the bill of lading of September 9 was given, 
we are unable to account for the amonnt of the verdict except on 
the ground that they were held for all the goods started from N cw 
York though for aught that appears some of them and perhaps 
all that were lost may never have been put into their custody. 

3. The court in ruling upon the admissihility of testimony 
offered by defendants upon the condition of the goods when 
received, held that the bill of lading was conclusive evideuce as 
to their apparent condition at that time. 

A bill of lading is twofold in its character. It is a receipt as 
to the quantity and condition of the goods shipped, and a contract 
to transport and deliver the same upon the terms specified. That 
used in this ease began in the usual form: "Shipped in apparently 
good order and well conditioned," and describing the property as 
"19 packages H. H. goods more or less," and contains at the close 
the clause: "contents and condition unknown." The first clause if 
applied to the condition of the ~oods would be jnconsistent with 
the last; for condition unqualified would inclu<le the apparent as 
well as the real; if the first is applied to the packages, then both 

, can stand together and each have its full and proper meaning and 
effect. However it may be in this, in many cases this would be a 
matter of importance to enable the parties, if the goods were 
injured when delivered at the end of the route, to ascertain the 
more easily whether the injury happened during. the carriage or 
was the result of a previous defect. This was the construction 
given to a similar bill of lading in Olarlc v. Barnwell, 12 Howard, 
283, holding that the acknowledgment as to condition extended 
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only to the cases, "excluding any implication as to the quantity 
<->r quality of the article, condition of it at the time received on 
board, or whether properly packed or not in the hoxes." 

Under this construction as the testimony offered related to the 
condition of the goods and not to that of the packages, it is evi
dent that it should have been received. 

But if we discard tho last clause and apply the first to tho con
dition of the goods the result must be the same. So far as a bill 
of lading is a receipt it has the same diarac ter as other receipts 
and is subject to the same principles of law. We are not aware 
of any more solemnity in its execution or any more importance to 
be attached to it than to other instruments of a like nature. It 
has often been decided that it may be modified, controlled or con
tradicted by parol testimony. Upon this point the authorities 
are numerous and uniform or nearly so. 0' Brien v. Gilchrist, 
34 Maine, 554; Tarbox v. Eastern: Steamboat Oo., 50 Maine, 
339. Sears v. Wingate, 3 Allen, 103. Sheplierd v. Naylor, 5 
Gray, 591. Blanchard v. Page, 8 id. 287. Richards v. Doe, 
100 Mass .. 524. Hast'l'.ngs v. Pepper, 11 Piek. 43. The Mary
land Ins. Co. v. Rider's Admr., 6 Oranch, 340. Nelson v. Wood
ruff, 1 Black. 156. Sliip /Ioward v. Wissman, 18 Howard, 231. 
The Delaware, 14 Wallace, 601. 2 Wharton Ev. § 1070. 1 
Greenl. Ev. ~ 305. 

Some of these cases as well as others are relied npon to. sustain 
the ruling in qnestiou, at least by implieation, but a careful exam
ipation of them we think, leads to a different conclusion. Per
haps one of the strongest is that of 1Iasting8 v. Pepper, in which 
it is said the acknowledgment in the bill of lading that the goods 
were in "good order and well .conditioned, is prima f acie e vidence 
that as to all circumstances which were open to inspection and 
visible, the goods were in good order ; but it does not preclude 
the carrier from showing, in case of loss or damage, that the loss 
proceeded from some cause, which existed but was not apparent, 
when he receives the goods." In this case there was no qualifi
cation to the acknowledgment, hence in terms it applied as well 
to hidden as to open defects. Still the court said it was prima 
facie as to the open and in effect that it had no bearing upon 
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such defects as were not visible. This is the only construction we 
can give the language without taking all meaning and effect from 
the phrase prima facie so unqualifiedly used. In the same opin
ion it is stated that this is one of the positions which "may be 
taken to be perfectly well established." This case is referred to 
and in this respect adopted in Nelson v. Woodruff. This will be 
found to be the resnlt of most or all the cases where a rom-truc
tion is given to a bill of lading, with an admission thus unqualified, 
and it is unnecessary to refer to them more particularly. It would 
be singular indeed if a qualified admission is to have a greater 
effect than one without any qualification. 

The reason given in some of the cases, as in Barrett v. Rogers, 
7 Mass. 300, why the admission though unqualified should not 
apply to or be holden conclusive as to interior or invisible defects, 
"because such were not open to inspection" cannot avail as a 
reason why the admission should be held conclusive in regard to 
those matters which are open. The distinction between the visible 
and invisible defects is not to affect the construction to be put 
upon the language used. In either case it is but an adt~ission and 
must be treated as such. It may and must affect the probative 
force of the acknowled~rnent. A receipt is open to explanation 
by evidence aliunde, not because the matters therein referred to 
are more or less apparent, but because it is an admission and noth
ing more than an admission, and its nature is the same whether 
written or verbal, qualified or absolute. 
[It is self-evident that every admission offered in evidence will 
d~pend for its force upon the circu,mstances under which it was 
made. If made without knowledge and when knowledge could 
not reasonably be expected, as held in some of the cases cited, it 
would have no- effect whatever. If on the other hand it was 
deliberately made with knowledge or under such circumstances as 
to show a duty to know, the probative force would be great; and 
.under some circumstances so great that a jury might hold a party 
to it, though he testified differently upon the stand; certainly 
unless he gave a satisfactory explanation of the change0 This is 
undoubtedly what, and all that was meant by the remark found 
in a few of the cases cited, that the carrier is bound by the admis-
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sion of the condition of the g6ods re~eived when plainly visible. 
The context shows that nothing more could have been intended. 

In accordance with these views the number of articles stated in 
the receipt, though clearly open to inspection, has al ways and 
withoi1t question been held open to explanation, and in The Ship 
Howard v. Wissman, supra, as in other cases, testimony as to the 
apparent, as well as the real condition of the cargo, was admitted 
without objection to overcome the prima facie case made by the 
bill of lading. 

An admission in writing or otherwise, is not conclusive when 
not true, unless by way of estoppel, which is not applicable here. 
It might be, had the bill of lading been assigned to a bona fide 
purchaser of the goods. But such is not the case. This action 
is in favor of the shipper and the plaintiff has acquired po new 
rights, has in no respect changed his condition in consequence 
of the admissions made as to the quality of the goods. 

Exceptions sustained. 

APPLETON, C. J., W .ALTON, BARROWS, LIBBEY and SYMONDS, JJ ., 
concurred~ 

INHABIT.ANTS OF V .ASS.ALBORO' vs. JOHN R. SM.ART. 

Kennebec. Opinion October 31, 1879. 

Statute 1874, c. 232. Taxes-collection of by suit. Declaration. 

Where in an action of debt brought under statute 1874, c. 232, no facts are 
alleged from which it appears that the defendant was liable to taxation in 
the plaintiff town for the years during which the taxes were assessed, the 
declaration is bad on demurrer. York v. Goodwin, 67 Maine, 260 re-affirmed. 

ON EXCEPTIONS, from the rulings of the superior court for 
Kennebec county. 

Action of debt to recover unpaid taxes for the years 1873-4-5, 
according to the account annexed, the balance alleged to be dne 
being $23.88. Date of writ August 19, 1878. The defendant 
filed a general demurrer to the declaration which was joined. The 
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presiding judge sustained the demurrer and adjudged the declara
tion b~. To which ruling the plaintiff alleged exceptions. 

The,..~daration was as follows: "In a plea of debt. For that 
whereas, the said defendant on the first day of August, A. D., 
1878, at said Vassalboro', to wit: at Augusta, in said county, was 
indebted to the plaintiffs in the sum of $23.88, according to the 
account annexed, for taxes, duly assessed by the assessors of said 
town of Vassalboro' against said defendant for the years 1873, 1874 
and 1875, as specified in said account annexed, and legal interest 
on said taxes to be paid to the plaintiffs by said defendant, which 
sum remaining unpaid by the said defendant, an action hath 
accrued to the plaintiffs by force of the statute in such case made 
and provided to demand and recover of said defendant the said 
sum. 

The plaintiffs aver that the payment of said taxes and interest 
was duly demanded of the defendant on the first day of August, 
1875, or before the bringing of this action. To the damage," etc. 

Ii. A. Priest, for the plaintiff. 

E. W: Whitelwuse, for the defendant. 

SYMONDS, J. This action of debt is brought under the follow
ing provision of chapter 232 of the public, laws of 1874: "In 
addition to the methods now provided by law for the collection of 
taxes legally assessed in towns, against the inhabitants thereof, or 
parties Hable to taxation therein, an action of debt may be com
menced and maintained in the name of the inhabitants of any 
town to which a ·tax is due and unpaid, against the party liable for 
such tax." 

The case is before this court on exceptions to the ruling in the 
superior court for Kennebec county, adjudging the declaration bad 
on general demurrer. · 

The declaration does not aver that the defendant was ever a 
resident or property-owner in Vassalboro'. No fact is alleged 
from which it appears that he was liable to taxation in that town, 
unless it is to be inferred from the averment of his indebtment to 
the town for taxes duly assessed. 

We do not regard it as within the rules of pleading to hold that 
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the allegatio11 of the due assessment of a tax includes an aver
ment of the existence of the facts which create a liability to tax
ation. The words Hlegally assessed" in the statute are quite as 
broad as the words ''duly assessed" in the declaration. But the 
statute declares that it is against the inhabitants of towns, or par
ties liable to taxation therein, that an action of debt may be 
brought for taxes legal-ly assessed. The plaintiff's declaration in 
this respect fails to bring the case within the terms of the statute, 
on which it is based. An assessment may be in due form and yet 
create no legal liability. A non-resident, owning no property in 
a town, may rightfully resist the payment of taxes there, though 
no fault appears in the manner of making the assessment. The 
liability to taxation, and the regularity of the assessment, are dis
tinct elenients in the plaintiff's case. 

It is unnecessary to consider the other objections to the declar
ation. The case of York v. Goodwin, 67 Maine, 260, shows 
very clearly what the court regard as a sufficient declaration in 
this class of actions. 

Exceptions overruled. 

APPLETON, 0. J.; WALTON, BARRows; DANFORTH a11d LrnnEY, 
J J., concurred. 

FANNY A. HASKELL vs. INHABITANTS OF NEW GLOUCESTER. 

Cumberland. Opinion October 10, 1879. 

Negligence. 

Whether a person travelling with a safe horse and carriage, in the night with
out a light, upon a highway wholly obscured by darkness, but in the vicinity 
of his residence, and over which he .has travelled many years, is in the exer
cise of ordinary care, is for the jury to determine under all the circum
stances of the case. 

ON MO"rION to set aside the verdict as being against law and 
evidence. 

OAsE, for an injury caused by a defective highway. 

The facts appear in the opinion. 
VOL, LXX. 20 



306 HASKELL V. NEW GLOUOESTER. 

N. Webb & T. H. Haskell, for the plaintiff. 

0. W. Godda1·d and S. 0. Strout & H. W. Gage, for the 
defendants, cited Rice v . .Montpelier, 19 Vt. 470. Angell High
ways, § 291. Winn v. Lowell, l Allen, 177. Macomber v. 
Taunton, 100 Mass. 255. Davenport v. Buckman, 37 N. Y. 573. 
Kellogg v. Curtis, 65 Maine, 62. Gavett v. R. Road, 16 Gray, 
501. 

VIRGIN, J. The only defect alleged and attempted to be proved 
was that of insufficient railing. So far as this branch of the case 
is concerned, we have no hesitation in overruling the defendant's 
motion. For while towns are under no obligation to erect bar
riers of any description merely to prevent travelers, in thf} absence 
of any dangerous place in close proximity to highways, from 
straying therefrom, they are bound by the spirit of the statute of 
ways, to erect suitable railings upon causeways constructed, as 
this was, five or six feet above the natural surface of the earth. It 
wonld seem almost self-evident that on such ways a railing is 
necessary to the reasonable security and safety of travelers, espe
cially in the night. Horgan v. Hallowell, 57 Maine, 375. Wil
ley v. Ellsworth, 64 Maine, 57. Hayden v. Attleborough, 7 
Gray, 338. Moreover the defendants do not very strenuously 
contend otherwise. 

They do, however, stoutly contend that, not only the testimony 
fails to show affirmatively the exercise of ordinary care on the 
part of the plaintiff, but that it does show contributory negligence 
on her part. And they ask us to declare as the legal effect of her 
own uncontradicted testimony that she was guilty of such negli
gence. 

The leading facts are these: 
The plaintiff, thirty-two years old, residing in her father's fam

ily, consisting of herself, two sisters and one other lady, received 
a postal from her f~ther stating that he would arrive at the station 
in the six o'clock p. m. train of November 10, and requesting her 
to meet him with the horse and carriage and carry him home
some two miles from the station. At five o'clock, p. m., she 
started with the horse and covered carriage, which she had fre-
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qnently driven, and went to the station over the road in question 
which she had travelled for fifteen years. On the arrival of the 
train between six and seven o'clock, the plaintiff, and her father 
sixty-nine years of age, started homeward. '.fhe evening, as the 
day had been, was rainy. During a part of the way, a carriage, 
in which was a lighted lantern, preceded them a short distance. 
From the time when the lanterned carriage left, the plaintiff and 
her father "conld not £:ee the road at all." They had no lantern 
and made no effort to obtain one. The horse walked the entire 
distance. As they were going along that portion of the causeway 
which was not railed, feeling the left whQels of the carriage settle 
a little, the father said to the plaintiff-who was driving with a 

tight rein-"too far to the left, go to the right."-Whereupon she 
"drew the horse slightly to the right." Thereupon the right 
wheel settling somewhat, he said to her-"too far to the right, 
too far to the right,"-when almost immediately the carriage 
slewed down the embankment, tipped over and injured the plain
tiff. It also appeared by the testimony of the plaintiff that when 
her father directed her to go to the right she thought they were 
already too far that way. The horse, carriage and harness were 
safe. 

"We cannot see judicially that the jury erred in finding for the 
plaintiff on this point." Stevens v. Boxjol'd, 10 Allen, 25. Wil
liams v. Clinton, 28 Conn. 263. Norris v. Litchfield, 35 N. H. 
271. Woodman v. Nottingham, 49 N. H. 387. Steeper v. San
down, 52 N. II. 244. Shear. & Redf. Neg. § 413 et seq. and notes. 

Motion overruled. 

APPLETON, C. J., WALTON, BARROWS and LIBBEY, JJ ., concurred. 
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WILLIAM CALL vs. FRANKLIN HounLETTE. 

Lincoln. Opinion November 1, 1879. 

Several owners. Judgment. Appropriation. Administrator. L-iability. 
Set off. Attorney. Agency. 

- Where a judgment is recovered, for the earnings of a vessel, in the name of 
only one of several owners of the ves-:,el, the presumption is that the other 
owners are entitled to their share of the proceeds thereof, after deducting 
the costs and expenses of collecting the same. 

An administrator, who collects money upon a judgment founded on a suit in 
the name of his intestate, is not individually liable to another for a share 
thereof belonging to such other person, unless before he appropriates the 
same to the use of the estate he has notice not to pay it over, or unless in 
paying it over he has acted in bad faith. 

In a suit for money thus collected and wrongfully withheld, accruing from 
the earnings of a vessel owned by the plaintiff and defendant's intestate 
and another, the defendant cannot set off against the claim against himself 
an account due his intestate from the same vessel. Such matters can be 
adjusted only in equity. 

The defendant would not be liable, if the money was co] lected in his name as 
administrator by the attorney who conducted the suit, and paid over by the 
attorney, without the assent of the defendant, to a person to whom the 
defendant's intestate had assigned the claim before judgment had been 
recovered thereon. 

ON EXCEPTIONS. 

AssuMPSIT for money had and received. Plea, the general 
issue. At the trial, after the evidence was all in, the presiding 
justice instructed the jury pr.a fm·ma, to return a verdict for the 
plaintiff for three-sixteenths part of so much of the judgment of 
Franklin lloudlette, administrator v. Olieesernan & al., as was 
for freight and demnrrage of Brig Yazoo, and interest, and the 
jury returned a verdict for plaintiff in the sum of $1021.81, the 
amount agreed upon by the parties. The defendant alleged 
exceptions. 

The facts are stated in the opinion. 

A. P. Gould and J.E . .Moore for plaintiff contended as follows: 
Plaintiff seeks to recover his share of a bill of freight earned by 

the Yazoo of which he and Hagar were part-owners. It accrued 
under a charter and bill of lading signed by McGown the master 
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as agent of the owners. Hagar, having possession of the bill of 
lading, brought a suit upon it in his own name, for the whole 
freight, which was pending at his death. The hill of lading fell 
into defendant's hands, and he appeared as administrator, prose
cuted the suit to judgment a,nd collected the execution, receiving 
the share of the money due to plaintiff, as well as to Hagar's 
estate. Defendant now claims, 1st, that Hagar assigned the 

•. whole claim to Whitmore to secure certain notes due from him 
and his mother and brother; and 2nd, that he is entitled to 
retain plaintiff's share of the money as an asset of HRgar's estate. 

I. There was no written evidence offere<l to prove an assignment 
and the verbal evidence was rejected. But if there had been 
legal evidence of it, the assignment was void as to plaintiff's share. 

Hagar could not assign plaintiff's interest in the charter or its 
proceeds. An agent or factor cannot transfer goods or choses in 
action or money which have come into his hands as such. Denston 
v. Perkins & als., 2 Pick. 86. Chesterfield Manufacturing Go. 
v. Dehon, 5 Pick. 7. Tlwmpson v. Perkins, 3 Mason, ?i32. 
Thompson applt. v. White, 45 Maine, 445. 

II. One recovering money as administrator, is liable to the real 
owner of the funds individually. This has never been questioned; 
fl.nd the only doubt expressed in the authorities is, whether, if the 
plaintiff so elects, he is not also liable de bonis testatoTis. CTonan 
v. Dotting, 99 Mass. 334. Ashby v. Asliby, 7 Barn. and Ores. 444. 
(14 E. C. L. R. 202). Rose v. Bowler, 1 H. Black. 109. Powel 
v. GJ'aham, 7 Taunton, 581, (2 E. C. L. R 501). 0/iilds v. 
JJ1oninsdal, 2 Brod. & Bing. 460. (6 E. C. L. R. 228). Red. 
Wills, P. II, 289, 290. 

In Cronan v. Catting, defendant recovered judgment as admin
istratrix on a claim which belonged partly to the plaintiff and 
partly to the estate which the defendant represented he held as 
se~nrity for a debt due from plaintiff to it. The conrt say: "The 
balance of the money collected, after paying the debt due from 
the plaintiff, was not assets of the estate in her hands, and the 
defendant is not liable for such balance in her representative 
capacity. This action is accordingly well brought for money 
rocei ved by the defendant to the plaintiff's use." 
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In .Ashby v. Ashby, Bayley, J. (p. 204) says : "Suppose a bill 
payable to the testator was remitted from a foreign country, half 
~he amount applicable to the personal nse of the testator, and the 
other half to be paid over by him to some other person. Before the 
bill arrives the testator dies, and his executor receives the money. 
It is possible that he may not have received advice as to the mode 
in which it is to be applied, until after he has applied it in the 
ordinary course of administration. The testator may be insol
vent." Under such circumstances he concedes that an action for 
the money might be maintained against the executor personally, 
but, he says, "it would be hard if the party should not have his 
election, to be paid out of the funds of the testator, and I should 
be disposed to think that an action for money had and received, 
might, at the election of the party for whose benefit it was received, 
be maintained against the defendant in his representative capac
ity;" but he held, with the other members of the court, that upon 
the authorities an action would lie against the executor in his 
individual capacity only. 

Holroyd, J., in the same case, says (p. 205), "If that is the 
plaintiff's money, he is entitled to it, whether there be assets or 
not, and whether the executors have or have not applied to other 
purposes the money which was received to plaintiff's use." 

This is upon the ground, that the contract was with the executor, 
and not with the testator. Upon the reception of the mon.ey by 
the executor, the promise was implied, that he would pay it to the 
party to whom it really belonged. So in our case, defendant 
recovered judgment upon a charter due in part to plaintiff, which 
was held by defendant's intestate at his death, but upon which 
the judgment wae recovered by the defendant, and the money 
collected on his execution by himself, or his agent. The privity 
of contract was, therefore, between plaintiff and defendant, not 
defendant's intestate. · 

Littledale, J., in sa!Ile case (p. 205) says: "The defendants are 
charged with having received money in their character of executor 
and executrix. The question is, whether that makes the defendants 
liable in their representative character, so as to warrant a judgment 
de bonis testatoris. All the authorities show, that such a count 
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only makes the defendant liable personally; and it appears to 
me, that if the case were perfectly new, that would be the correct 
view of the law upon the snbject. . In this case, there 
never was any simple contract debt owing from the testator. The 
debt stated in the declaration, is a debt contracted by the defend
ants, in their character of executor and executrix, by their having 
received a sum of money, to be paid over to the plaintiff. If the 
testator, in his lifetime) had been indebted to the plaintiff for 
money had and received to his use, there would not be any specific 
appropriation of the money so received to the plaintiff's use, but 
that money, on the death of the testator, would have gone into his 
general funds, and the debt must have been paid out of those 
funds in its regular order. But where an executor receives money 
to the use of a particular individual, it operates as a specific appro
priation of that money belonging to the party, and he, in his 
individual capacity, must be liable for the money so received; it 
has nothing to do with the accounts of the testator." 

III. No question of agency exists in this case, and tho authori
ties on that subject cited by the defendant are cited mal-apropos. 
The argument that defendant may now set up the payment of 
Hagar's debts, a.s a lawful appropriation of plaintiff's money, rests 
upon the theory that an administrator is the agent of his intestate, 
or agent of the creditors and heirs of the estate. This is a novelty 
in the law of agency that will not bear criticism. 

An administrator is the legal representative of his intestate, 
and impersonates him in the management and dfatribntion of the 
estate. Choses in action descend to him, and "he has the same 
property in the effects of the deceased, as the deceased himself 
had· when living, the same power of disposing of them, and the 
same remediee for recovering or protecting them." 2 Roberts 
Wills, 72. 

Defendant did not receive or hold plaintiff's share of the charter 
money as agent of Hagar's estate, but did collect it as plaintiff 'a 
agent. The authorities already cited by us show that defendant 
did not hold this money as agent of Hagar's creditors or his heirs, 
and that whether he had notice that it was plaintiff's money· 
before he paid it to Hagar's creditors, was entirely immaterial. 
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The authorities relied on touching the law of agency have no 
application to the case. 

J. W. Spauhling, for the defendant. 

PETERS, J. The evidence shows that the plaintiff and H. S. 
Hagar and another were the owners of the brig Yazoo, Hagar 
owning the controlling share; that the brig was let to Cheeseman 
& Marshall to carry a load of ice, the rirn.ster of the vessel signing 
the nsnal hill of lading ; that an action was commenced by Hagar 
in his life time, in his own name, against Cheeseman & Marshall, 
upon an account annexed, one item being for freight and demur
rage for the voyage performed by the Yazoo ; that an award of 
referees was made allowing the claim; that before the award was 
presented to court for acceptance Hagar died, and the defendant 
was appointed his administrator; that judgment was taken out 
in defendant's name as administrator, the exeeution co1lected, and 
the principal part thereof paid for the benefit of one Whitmore, 
to whom Hagar had assigned the claim before he died. This 
action is against the defendant in his individual capacity, and not 
as administrator. 

The defendant contends that a presumption arises that Hagar 
was the hirer of the vessel from the other owners and sole owner 
of the freight, because he recovered therefor in his own name. We 
think the pfaintiff 's ownership is prima facie evidence of his 
right to a share of the sum recovered for the earnings of the vessel, 
notwithstanding a recovery in Hagar's name alone. And we see 
no legal obstacle in the way of the plaintiff recovering the same 
of the defendant in his individual capacity, if the facts sustain such 
a claim. The plaintiff was under no obligation to employ Hagar 

_in his life time as his agent, or to continue the administrator of 
Hagar in such agency after his death. 

But the defendant cannot be personally liable to the plaintiff 
for money co11ected in his name as administrator, unless he was 
notified not to pay it over before he did pay it over, or unless he 
acted fraudulently in withholding it from the plaintiff. It must 
be borne in mind that the defendant was not an intermeddler or 
a trespasser. His possession was in no sense a wrongful one. If 
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a person gets money into his hands illegally he cannot discharge 
himself by passing it over to another. Here the possession was 
legal. _,: 1' · ·· / · 

Spencer, J., in liearsey v. Pryn, 7 Johns.181, says: "The law 
is well settled, that an action may be sustained against an agent, 
who has received money to which his principal has no right, if 
t~e agent has had notice not to pay it over, and in some cases 
the action has been sustained where no notice was given, if it 
appears that the money has not been actually paid over." In note 
j, to Adams v. Hopkins, 5 Johns. (2d ed.) 255, where the cases 
in support of the statement are liberally cited, it is said the action 
for rnoney in the agent's hands -'shonld be brought against the 
principal, unless in special cases, as when notice has been given 
to the agent not to pay it over or he has acted with mala .fldes." 
In Cox v. Prentiss, 3 M. & 8. 348, Lord Ellen borough says an 
agent is liable "as long as he stanr1s in his original situation, and 
until there has been a change of circumstances by paying over 
the money to his principal, or sornething eqni valent to it." The 
following authorities are pertinent: Lafarge v. Patterson, 7 Cow. 
456. Morrison v. Currie, 4 Dner, 711. Langley v. Warner, 3 
Sandf. 209. Elliot v. Swartwout, 10 Pet. 137, 155. Garland 
v. Salem Bank, 9 Mass. 408. .Fowler v. Shearer, 7 Mass. 14. 
Jefts v. York, 12 Cush. 196. Tliompson v. Wliite, 45 Maine, 
445. Smitli v. Colby, 61 Maine, 169, and cases. (J-oodell v. Buck, 
67 Maine, 514. Story's Agency § 300, and cases in note. 

If the defendant in good faith paid over the money or allowed 
it to be appropriated for the benefit of the estate he represented, 
without notice not to pay it over, he is not personally liable there
for. He cannot be charged with bad faith, there being no notice 
not to pay over, unless he knew that the money belonged to tho 
plaintiff, and that he was committing a fraud upon the plaintiff by 
paying it or allowing it to be paid to another person. Nor does it 
necessarily follow that the defendant had such knowledge, or that 
he acted with bad faith, because it was known .to him that the 
plaintiff was part owner of the vessel from which the earnings 
accrued. That fact is to be considered and weighed with all 
other facts and circumstances. For, notwithstanding that fact, he 
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may have believed that the funds belonged to his intestate, becanse 
recovered in the name of his intestate ; or that the intestate had 
a claim or lien upon them, or an offset a.gainst them, throngh his 
accounts as ship's husband; or that for other reason he was justi
fied in using the money a8 part of the property and assets of the 
estate; and, if honest in his conviction and conduct, however mis
taken his conclusion, having had no notice not to pay over the 
funds, he would not be guilty of defrauding the plaintiff. If the 
rule were otherwise, there would be too little security to persons 
engaged in the administration and settlement of estates. See 
authorities supra. 

The defendant contends, that the plaintiff cannot in any event 
recover more than what his share of the funds would be after 
deducting the expenses of obtaining and collecting the judgment. 
There can be no don bt of that proposition. We cannot perceive 
why the plnin tHf should stand better excluded than if included as 
a party in the former litigation. Certainly, the doctrine of recoup
ment would allow the deduction. .Harrington v. Stratton, 22 
Pick. 510. Carey v. Guillow, 105 Mass. 18. 2 Pars. Con. 741. 

We do not concur in the fnrther position taken by the defense, 
that the defendant has a right to set off against anything due the 
plaintiff on this account, any demands that the estate of Hagar 
may have against the plaintiff growing out of disbursements 
expended npon and losses sustained by the same vessel. If all 
the matters concerning- the vessel are to be settled, resort must be 
had by the parties seeking snch a settlement to a bill in equity, 
-a remedy which would undoubtedly lie. And the state of the 
mutual accounts of the owners may be a fact bearing upon the 
question whether the defendant acted with mala fides or not, as 
has been before stated. The defendant raises the point that, the 
claim having been assigned by Hagar to Whitmore, he wonld not 
be· responsible for any action taken by the attorney who had 
charge of the snit, unless done with his eo-operation and assent. 
No doubt, that would be so. The defendant would not be liable 
for any act done by another person without his assent. If the 
appropriation was made by his direction, or if he assented to the 
appropriation when he could have prevented it, then he would be 
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liable for the act of another as if done by himself. If the money 
was paid over by the attorney employed (by his intestate), with
out the authority apd assent of the defendant, the liability would 
rest elsewhere than upon him. He would not be liable therefor. 

Exceptions sustained. 

APPLETON, C. J., WALTON, DANFORTH and VrnGI~, JJ., con
curred. 

LORENZO CLAY vs. OLIVER MOULTON. 

Kennebec. Opinion November 3, 1879. 

Judgment. BUl of costs. Lien. Professional services. 

A judgment recovered, including the bill of costs, is the property of the party 
recovering it, though subject to the lien of. the attorney for costs. 

The attorney is entitled to a just and fair compensation for services rendered, 
and it matters little whether the charge for services be a specific sum eauiva
lent to the taxable bill of costs, less the witness fees, or the bill of costs 
specifically i:iamed. 

ON EXCEPTIONS, from the superior court of Kennebec county. 

AssuMPSIT, on account annexed for professional services. ,vrit 
dated March 7, 1879. Plea the general issue. 

The case was sent to a referee to be decided upon legal princi
ples and on return of his report t0 the superior court, the defend
ant filed written objec'tions thereto and against its acceptance, as 
follows: 

I. "That in an attorney's bill against his client a bill of costs 
as such, recovered against the adverse party in a suit at law is not 
a proper subject of charge." 

II. "The referee has submitted in his report only the amount 
decided by him to be due the plaintiff on the assumption that his 
ruling on said principle of law was correct, whereas the report 
should have been in the alternative, or in some manner should 
have presented to the court the sum found by him to be due the 
plaintiff, in case his said ruling should be erroneous." The report 
substantially is as follo\YS: "To the objections of the defendant, 
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that in an attorney's bill against his client a bill of costs as such, 
recovered against the adverse party to a suit at law is not a proper 
subject of charge. I overrule that point, and decide that 
the taxable items in a hill of costs, aside from witness fees, may 
be charged and may be allowed and yeckoned in determining the 
reasonable and proper compensation to be . . recovered of his 
client ; and to the second point made by defendant's counse1 'that 
an attorney having co1leeted a ,)ill of costs against the ad verse 
party is bound to am~ount for the same to his client, exe1nsive of 
his disbursements in settlement,' I decide that an attorney 
is bound to account for and allow his client for all Rnrns collected 
as costs of the adverse party, and make my award upon that 
principle, and I find the balance dne plaintiff as a fair and 
reasonable compensation for the s,ervices rendered, after dedncting 
credits and payments made, the snm of two hundred and fifty dol
lars and fifty-one cents," etc. 

The report was accepted and the defendant alleged exceptions. 

L. Olay, for the plaintiff. 

A. L. Perry, for the defendant, cited R. S., 1871, c. 84, § 27. 
Bodfish v. Fox, 23 Maine, 90. Stratton v. Hu,ssey, 62 Maine, 
286. 

APPLETON, U. J. This is an action on an account for profes
sional services. The cause was referred to be deeided on legal 
principles. A report was offered and the cause was recommitted, 
so that it has been twice under the consideration of the referee. 

The presiding justice accepted the award of the referee, to 
which ruling exceptions have been filed. 

The referee rnlcd that the taxable items in a bill of costs aside 
from witness fees, may be charged and allowed and reckoned in 
determining the reasonable compensation which an attorney is 
entitled to recover from his client. It is to this ruling of the ref
eree that exception is taken. 

The bill of cost primarily belongs to the successful party. It 
is included in his judgment. It is not the attorney's though he 
has a lien upon it. But the attorney is entitled to a just and fair 
compensation for services rendered. It matters little whether the 
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charge be a specific snm equivalent to the taxable bill of costs, 
less the witness fees~ or the bill of costs specifically named. In 
either event, it represents the charge for services rendered. It 
means nothing else. The result is the same whether· the charge 
be for the bill of cost as expressing the amount of services ren_ 
dered or for such sum as the aggregate charge in the cause. · The 
reasonableness of the daim is to be determined by the tribunal 
to whose judgment the case is submitted. 

But even if the ruling of the referee as an abstract question of 
law was erroneous, there is nothing to show the defendant was 
thereby prejudiced by an allowance of the items to which objec
tion is taken. The plaintiff in his writ claims to recover for a 
balance of $314.82. What the items constituting the debit were 
no where appears in any of the papers before us. The referee 

· found the sum of $251.51 to be due the plaintiff "as a fair reas
onab1e compensation for the services rendered, after deducting the 
credits and payments made." The defendant has no cause of com
plaint when compelled to pay only "a fair and just compensation 
for the services rendered." 

Exceptions overruled. 

BARRows, DANFOR'rH, PETERS, LIBBEY and SYMONDS, J J., con
curred. 

THOMAS G. WHITE & others-selectmen of Dresden, petitioners 

for injunction vs. CouNTY COMMISSIONERS of Lincoln county. 

Lincoln. Opinion November 4, 1879. 

Way-location of. Injunction. Certiorari. 

The writ of certiorari is the appropriate remedy for parties aggrieved by the 
doings of county commissioners in relation to highways and town ways. 

The writ is not one of right, but grantable only on petition and at the dis
cretion of the court. 

Upon the hearing of the petition the court receives evidence aliunde the record 
and will not grant the writ if satisfied that defects of jurisdiction apparent 
on the record do not in fact exist. 
,«·" . ~ p-:1:3 
i LI • ~- l/, ~ :· 
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When the writ has issued and the record is before the court, no evidence extra
neous thereto is receivable; and when the record shows a defect or want of 
jurisdiction, proceedings will be quashed. 

A bill in equity is not the proper process to bring the proceedings of selectmen 
of towns, city councils, or county commissioners in laying out streets and 
ways before this court to obtain a decision whether they have been legal and 
in conformity with law, and if defective to enjoin further proceedings. 

The case is presented to the law court, on the following papers 
-under R. S., c. 77, § 13. 

PETI'fION FOR INJUNCTION. 

"To the Honorable Justices, etc. 
Thomas G. White, Andrew J. Reed and Charles E. Allen all 

of Dresden in the county of Lincoln, selectmen of said town of 
Dresden in behalf of the inhabitants of said town, and in behalf 
of themselves, respectfully petitioning represent to this honorable 
court: 

That the connty commissioners of the county of Lincoln~ at a 
meeting held by them at Dresden in said county on the sixteenth 
day of August, A. D., 1872, without lawful authority and having 
no jurisdiction in the premises, upon the petition of Knowles 
Gahan and others proceeded to lay out, and did lay out a town 
way wholly within the boundaries of the said town of Dresden, 
described as follows, to wit : 

That said commissioners made report and return of said laying 
out at the September term of said court, A. D., 1872, whereupon 
the same was continued to the December term of said court 1872, 
when said report was ordered to be recorded; all of which more 
fully appears by the record of the proceedings of said commis
sioners in the premises, a duly certified copy of which is herewith 
filed marked "A." 

That the rroceedings of said county commissioners were not 
according to the provisions of the statutes of this state for laying 
out, locating and establishing town ways, and that said county 
commissioners had no jurisdiction over said way-or authority in 
law to proceed to lay out and establish said town way as it appears 
by said record they undertook to do, for the fo1lowing reasons, 
among others, viz. : 
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First. Because said county commissioners had no original juris
diction of -the matters embraced in the petition <?f said Knowles 
Gahan and others, and no auth0rity in law to act thereon. 

Second. Because it is not alleged in said petition of Knowles 
Gahan and others, nor· is it set forth in the record of said com
missioners that said Knowles Gahan, or any of the signers of said 
petition were inhabitants of the said town of Dresden, or that 
they, or any inhabitant of said town had petitioned the municipal 
officers of said town at any time before the filing or presentation 
of said petition to said county commissioners to lay out said way; 
and because it does not appear in said petition nor in said record, 
that said municipal officers of said town of Dresden had unreas
onably neglected or refused to lay out said way on petition of any 
inhabitant of said town. 

Third. Because it is not stated in said petition of said Gahan 
and others, and does not appear in said record tha~ the said origi
nal petitioners. presented said petition to said county commission
ers at a regular session thereof, within one year after the munici
pal officers of said town of Dresden had unreasonably neglected 
or refused to lay out said way; nor that said municipal officers 
had unreasonably neglected or refused to lay out said way within 

. one year prior to the time of the filing, or presentation of said 
petition. 

Fourth. Because it does not appear in said original petition, or 
by snid record, that any petition or application for the laying out 
of said way was made in writing to the municipal officers of said 
town of Dresden. 

Fifth. Because the municipal officers of said town of Dresden 
had not in fact neglected or refused to lay out said town way, on 
petition of any of the inhabitants of said town, or on application 
of any of the original petitioners to said county commissioners, 
within one year preceding the presentation of said petition to said 
county commissioners by said Knowles Gahan and others. 

That Robert Montgomery, David Chamberlain and Charles M. 
Davis, county commissioners for the county of Lincoln for the 
time being, at a court held by them at Wiscasset, in said county, 
on the first Monday of September, A. D., 1877, without jurisdic-
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tion in the premises and without any lawfnl authority therefor, 
and against the prntestations of your petitioners, upon. the appli
cation of Knowles Gahan and others, ordered that Knowles Gahan 
of said Dretsden be appointed agent to cause the town way thus 
unlawfully attempted to be laid out and established by tho county 
commissioners of said county as is hereinbefore set forth, to be 
opened and made passable; and that when said Gahan shall have 
made a contract therefor, and filed a copy thereof in the clerk's 
office, the clerk shall certify to the assessors of said Dresden the 
time when the contract is to be completed, and the amount to be 
paid therefor, as more folly appears by a certified copy of said 
order herewith filed marked "B." 

That they are informed and believe that said Knowles Gahan 
has made a contract with one Elbridge MeFadden of said· Dres
den to open and make said roa<l passable, and that said McFad
den is now about to proceed to open, make and build said road, 
and that he threatens to do so forthwith. 

That the inhabitants of said town of Dresden arc in danger of 
suffering great wrong and irreparnhle injury, by means of the 
premises; that they are without any adequate remedy by any 
common or ordinary process of law:-

To the end, therefore, that the said Knowles Gahan may be 
perpetually enjoined fr(lm any further proceedings under the 
said order of said county commissioners, and that the said Gahan 
his servants and agents, and especially the said Elbridge McFad
den may be restrained from opening and making said town way, 
and that said commissioners may be prohibited from issuing any 
warrant of distress against said town, for money expended by 
said agent, your petitioners pray, that a writ of injunction" etc. 

RECORD OF COUNTY OOMMISSIONERS. 

At a meeting of the county commissioners begun and holden 
at Wiscasset, within and for the county of Lincoln, on the last 
Monday of December, being the thirtieth day of said month, A. 
D., 1872. 

No. 16. Gahan and als., for town way in Dresden. 
Knowles Gahan and others, inhabitants of Lincoln county, by 

their petition respectfully represent, that a town way in the town 
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of Dresden, (county aforesaid,) from a point near the dwelling 
house of James H. Mayers on the east side of the river road lead
ing from Dresden upper bridge to Bath to a po int on the road 
known as the back road. between the foot of the sand hill (so 
called) and the honse of David Robbins, would be of great public 
convenience; that the selectmen of Dresden aforesaid, have un
reasonably refused to lay out said way. 

Wherefore your petitioners considering them selves aggrieved 
by such refusal, pray that your Honors would, agreeably to law 
in such cases made and provided, after dne proceedings had, 
approve and lay out the said town way, and can~e the same to be 
duly recorded and built. Dated at Dresden, Maine, March, 1872. 

This petition was presented at May term, 1872, at an adjourned 
session thereof held on the second day of J nly, A. D., 1872, when 
notice was duly ordered. 

Pursuant to the petition and notice thereon, the county com
missioners of Lincoln county, met the parties at the time and 
place designated in said notice, and it appearing that all the 
notices had been legal1y served and published, we the said com
missioners then proceeded with the parties to view the route 
prayed for and at a convenient pla~e in the vicinity, heard said 
parties and their witnesses, and after a full hearing of all the facts, 
testimony and argnments by them presented, do adjudge and 
determine that the prayer of the petitioners should be granted; 
and in accordance with the foregoing adjudication we the said 
commissioners proceeded to lay out and establish a public town 
way as follows, etc. 

Given under our hands this 2d day of September, A. D. 1872. 
Which report was accepted. 
The same was then continued to the present term, and now no 

petitions for increase of damages being presented or pending the 
proceedings _under the said petition are this day (being the thirty
first day of December, 1872) closed, and it is ordered that the 
costs arising on the said proceedings which are taxed at the sum 
of $34.81 be paid by the said town of Dresden into the treasury 
of the county of Lincoln in three months from this date and that 

VOL. LXX. 21 
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the said proceedings be recorded by the clerk of this court and by 
the town clerk of said town of Dresden. 

Certified to town clerk February 8, 1873. 

AMENDMENT OF RECORD. 

At a meeting of the county commissioners held at Wiscasset 
within and for the county of Lincoln on the last Monday of Decem
ber, being the twenty-eighth day of said month, A. D., 1874. 

Ordered: That the records of this court, upon the petition of 
Knowles Gahan and others, for the laying out of a town way, in 
the town of Dresden, commencing at a point near the dwelling 
house of James I-I. Mayers, on the east side of the river road 
leading from Dresden upper bridge to Bath, to a point on the road 
known as the "back" road, between the foot of the sand hill (so
called) and the house of David Robbins, which was presented at 
the May term, 1872, at an adjourned session thereof held on the 
second day of J nly, 1872, and upon which the report of the com
missionerR was made at September term, 1872, all of which is 
recorded in the records of the county commissioners' court, vol
ume nine, page five hnndrcd twenty-eight to five hundred thirty, 
inclnsivc, l>e amended in accordance with the facts found by the 
said commissioners upon the hearing of said petition, as set forth 
in the petition of said commissioners, presented to the supreme 
judicial court, at the October tenn, 187 4, viz: by inserting in said 
record, on page five hnndred and twenty-nine, after the words, 
''by them presented," in the fifteenth line thereof, the words fol
lowing, to wit: "do adjudicate and determine that the selectmen 
of said town of Dresden, did unreasonably neglect and refuse to 
lay out said town way, as set forth in the petition of said Gahan 
and others, and in conseqnence of the above adjudication." 

SEPTEMBER TERM, 1877. OouNTY OoMMISSIONERs' OouRT. 

Knowles Galian et als., Petitioners for Agent to Build Town 
Way in Dresden. 

Notiee ordered retumable Angnst 7, 1877. Adjourned session 
June 24, 1877. Heard and continued for advisement. Adjourned 
session, August 7, 1877. Prayer gi-anted, and ordered that Knowles 
Gahan of Dresden be and hereby is appointed agent to cause the 
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said town way t? be opened and made passable. And when said 
agent shall have made a contraet therefor and filed a copy thereof 
-in the clerk's office, the clerk shall certi(y to the assessors of Dres-
den the time when the contract is to be completed, and the amount 
to be paid therefor. 

GEORGE B. SA WYER, Clerk. 
Injunction granted December 28, 1877, and motion to dissolve 

the same made October term, 1877. 

A. P. Gould, for the petitioners, contended, inter alia, that 
the commissioners had no jurisdiction. A petition for the laying 
ont of a town way must state clearly, distinctly and directly all 
such facts as are necessary to give them jnrisdiction. 

I. Goodwin v. Commissioners, 60 Maine, 328-330. Bethel v. 
Sarne, 42 Maine, 478-480. Scarboro' v. Sarne, 41 Maine, 604-
606. Fairfield v. Sarne, 66 Maine, 385-387. Small v. Pennell, 
31 Maine, 267. R. S., c. 18, § 23. 

II. To confer jurisdiction_ in cases like this it must appear, 1st, 
That some inhabitant of the town had applied to the municipal 
officers to lay out the way. 2d, That they had unreasonably 
refused to lay it ont within one year from date of tl~c application 
to the commissioners. 3d, That the same inhabitant thns peti
tioning the selectmen was the petitioner to the commissioners. 
R. S., c. 18, §§ 18, 23. Small v. Pennell, supra. Pownal, pets. 
8 Maine, 271. State v. Pownal, 10 Maine, ~4. Brown v. Com. 
12 Met., 208. 

III. The proceedings of the county commissioners being void 
for want of jurisdiction, 110 writ of certiorari is necessary to set 
them aside. But in view of their action in appointing an agent to 
open the road and the provieion of R. S., c. 18, § 28, this writ 
should issue to prevent wrong. The motion to dissolve the injnnc
tion is general, denies none of the facts alleged in the petition, 
and there is express authority for this proceeding. Ilarrirnan v. 
Oo. Com., 53 Maine, 83-87. R. S., c. 77, § 4. High. on Inju nc. 
§ 801. .Mohawk v. Artcher, 6 Paige, 83. 

IV. Although neither the petition to the commissioners, nor their 
record, exhibits the necesrnry jurisdictional facts, still their exist
ence might be proved aliunde. Here the pleadings show they 
had no existence in fact. 
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W. H. Hilton, ( county attorney) for the respondents. 

APPLETON, 0. J. This is a bill in equity in and by which the 
complainants, selectmen of Dresden and acting in behalf of said 
town, seek to enjoin and prohibit the respondents, connty commis
sioners of Lincoln county, "from issuing any warrant of distress" 
against the town of Dresden to collect money expended or to be 
expended in making a certain road particularly described therein, 
being a town road in said town. The ground upon which an 
injunction is claimed is that the county commissioners had no 
jurisdiction over the subject matter of their action and that their 
proceedings are null and void. 

By R. S., c. 18, § 23, "When the muni~ipal officers unreasonably 
neglect or refuse to lay out or alter a town way or private way 
on petition of an inhabitant, or of an owner of land therein, for a 

\ way leading from such land under improvement to a town or high
way," the petitioners may, within one year thereafter, present a 
petition stat!ng the facts to the commissioners of the county at a 
regular session, who are to give notice thereof to all interested 
and act thereon as is provided respecting highways. When their 
decision is returned and recorded parties interested have the same 
right to appeal to the snpreme jndicial court and also to have their 
damages estimated by a committee or jury, as is provided in this 
chapter respecting highways. 

The proceedings t~ which the bill relates are under § 23. 
Assuming that there are very grave defects in the records pro

duced-defects so important that on appeal or certiorari, the 
proceedings would be quashed, the question at once arises whether 
this is the proper process by which to procure snch results. In 
other words, whether if this bill be not sustained, the inhabitants 
of Dresden "are in danger of suffering great wrong and irrepara
ble injury" and that "they are without any adequate remedy by 
any common or ordinary process of law," as the bill alleges. 

1. The statute gives to any party nggrieved by the doings of the 
county commissioners the right of appeal to the supreme judicial 
court. The record shows that due notice was given of the time 
and place of the meeting of the county commissioners ''that all 
persons interested might then and there appear and show cause, 
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(if any they had) why the prayer of the said petitioners should 
· not be granted." The record then shows that "the county com

missioner~ of Lincoln county met the parties at the time and place 
designated in ·said notice, and it appearing ''that all the notices 
had been legally served and published" they "then proceeded with 
the parties to view the route prayed for and at a convenient place 
in the vieinity, heard said parties and their witnesses, and after a 
full hearing of all the facts, testimony and arguments by them 
presented," adjudged and determined "that the prayer of the 
petitioners should be granted" and on December 31, 1872, the 
proceedings were dosed. 

These compluinants represent one of the parties interested. They 
appeared before the connt_y commissioners. They contested the 
laying out of the town road in qnestion. They were beaten. 
They had the right of appeal. If there were jurisdictional defects, 
they would be open on appeal-and the proceedings would have 
been quashed had they been shown to exist. Instead of appealing 
these complainants remained quiescent until October 1877, when 
this hill was filed. 

2. If the complainants neglected to appeal, still after the final 
close of proceedings, they had another remedy by certiorari. If 
there are important irregularities in the location of a road or in 
the assessment of taxes to hnild it, they can only be taken 
advanta~e of by certiorari. Longfellow v. Quimby, 29 Maine, 
196. Banks & als., appellants, 29 Maine, 288. When the county 
commissioners have rendered a judgment in a matter over which 
they have no jurisdiction, this court will none the less grant the 
writ of certiorari, even though no injustice has been done, the 
wrong in such case consisting in the assumption and exercise of 
an authority not granted. Bangor v. Oounty Oomrnissioners, 30 
Maine, 270. Levant v. Oounty Oummissioners, 67 Maine, 430. 
Whatever and however great the jurisdiction al defects apparent 
of record, they may all be taken advantage of by this process and 
by this alone. Goodwin v. Hallowell, 12 Maine, 271. 

It is apparent thereforn that these complainants had ample 
remedies by the common and ordinary processes of law without 
resorting to a court of equity for relief. 
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The validity of the doings of the county commissioners have been 
once before the court o; petition for a writ of certiorari, and the 
decision then made must be deemed conclusive. If the· questions 
relating to jurisdiction which are now presented were not raised 
lt was the fault of these petitioners. Dresden v. County Com
mi8sioners, 62, Maine, 365. The objections now raised should 
have then been presented for adjudication. It is gross laches, 
that these complainants neglected to avail them selves of them in 
the incipient stages of the proceedings. If no other reasons exist
ed for non interference this would tinffice. 

3. When the writ issues, the conrt can act only on the record 
as prorlnced. No evidence aliunde is receivable. The record is 
conclusive, and if error exists the proceedings are quashed. 

But the writ of certiorari is not of right. It is a writ grantab1e 
only at the sonnd discretion of the court. The petitioner must 
show that injustice has been done. It is not every error that will 
induce the court to permit the writ to issue. Upon the hearing 
of the petition for the writ evidence from without the record will 

\ be received to enable the court to detennine upon the propriety 
of its issuing._ Thus in State v. Pownal, 10 Maine, 24, the record 
being before the court, and it nowhere appearing that the select
men of Pownal had unreasonably delayed or refused to lay out 
the road in qnestion, the proceedings were quashed for this want 
of jurisdietion apparent or record. But upon petition, although 
the record fails to show that the selectmen unreasonably neglected· 
·01· refused to lay out the road in question yet evidence will be 
received to prove that the county commissioners found the exist
ence of this essential jurisdictional fact and they will he authorized 
to amend their record accordingly. Dresden v. County Com
missioners, 62 Maine, 365. One of the grounds of complaint 
set forth in the complainant's bill as negativing the jurisdiction 
of the county commissioners is the failure to state "that they (the 
selectmen of Dresden) had unreasonably refused to lay it (the 
road) ·out within one year from the date of the application to the 
county commissioners." "But upon the hearing on the petition, 
evidence will be received to show that the application was made 
within one year as required by the statute and in that case the 
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writ for that cause will be denied." West Bath, petrs., 36 Maine, 
75. Another objeetion taken is that it does not avpear of record 
"that some inhabitant of the town had applied to the municipal 
officers thereof, by petition to lay out the way." If the petitioners 
in faet were inhabitants and that fact was shown on tho petition, 
it would be a good ground for refusing to grant the writ. Indeed, 
"the want of the formal allegation of it in the petition to the com
missioners could not be deemed fatal to the proceedings," remarks 
Barrows, J ., in Hebron v. County Commissioners, 63 Maine, 314. 
So the court will receive evidence to show that expenditures have 
been made, with the knowledge of the petitioners and in such 
case the writ in the exercise of discretion will not be granted . 
.Noyes v. Springfield, 116 MasR. 87. 

Without a further or morn extended examination of the author
ities it is manifest that the writ of certiorari will be denied, when 
it is shown on hearing of the petition for the writ that defects 
relating to the jurisdiction and which are apparent of record do 
not in fact exist and that evidence aliunde the record is receivable 
for that purpose as well as to show that injustice would · follow 
the issuing of the writ. 

4. But if a bill in equity is a proeess by which proceedings in 
road cases may be quashed, as the court can only act on the record 
it may quash proceedings when upon petition for certiorari, it 
would in the exercise of judicial discretion deny the issning of the 
writ. Hence the eonclusion of Shepley, C. J., in Baldwin v. 

Bangor, 36 Maine, 522. "A bill in equity," he remarks, "is not 
the proper process to bring the proceedings of selectmen of towns, 
city councils or county commissioners, in laying out ways or 
streets, before this court to ohtain a decision, whether they have 
been in all respects correct, formal, and in conformity to law. To 
elltertain a bill for such a purpose would make a precedent for 
the transfer from this court, acting as a conrt of common law, of 
the purposes entrusted to it as the superintendent of all inferior 
tribunals, to be exercised by writs of error, certiorari or mandamus, 
or other proper process to the eqnity side of the court, to be exer
cised through the channel of a bill in equity.'' So in Fiske v. 
Springfield, 116 Mass. 88, it was held that the validity of an 
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order of a city council, for the alteration of a highway and the 
payment of dama~cs thereby could only be impeached directly by 
petition for a writ of certiorari and not collaterally by petition in 
equity to restrain the appropriation and payment of money under 
it. 

5. The learned connsel for the complainants relies upon the 
case of Harriman v. County Commissioners of Waldo county, 
53 Maine, 83, as an antho1·ity to sanction the maintenance of this 
bill. That was a, writ of prohibition and mandamus. In that 
case a judgment had been rendered in this court upon the report 
of a committee appointed in case of an appeal from the decision 
of the connty commissioners. The committee refused to lay out 
and establish the road prayed for. Notwithstanding their report 
was accepted and duly certified to the commissioners, they not 
only refnsed to carry the judgment of this court into effect, but 
in direct disobedience of its decree proceeded to appoint an agent 
to open the way they had laid out. They were enjoined by the 
court. But their aetion was a flagrant violation of law. This 
court has the power to issue writs of error, mandamus, prohibi
tion, etc., by R. S., c. 77, § 4, for the furtherance of justice or 
"the execution of the laws." The writ was issued by this court 
to compel obedience to its decrees, bnt it is no authority whatever 
for a bill like the one before us. 

Injunction dissolved. 

BARRows, DANFORTH, PETERS, LIBBEY and SYMONDS, J J., con
curred. 
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STATE vs. CHARLES B. GILMAN. 

Kennebec. Opinion November 4, 1879. 

New trial-motionfor. Verdict. Jurisdiction. 

In a criminal case, a motion after verdict, for a new trial on account of an 
alleged incompetence of a juror because of prejudice, or because of having 
previously formed or expressed an opinion as to the guilt of the prisoner, is 
addressed to the discretion of the justice presiding at nisi prius and is to be 
decided by him; to his decision no exception will lie. 

The law court has no jurisdiction of such a motion. 

ON EXCEPTIONS. 

Indictment against respondent for assault upon one John Flood 
with intent to kill and murder. Tried October T., 1877. Plea, 
not guilty. Verdict, guilty. Exceptions were then filed and 
allowed, and the case sent to th~ law court. 

February 7, 1879, the following order was sent down from the 
law court: "Exceptions overruled. J ndgment on the verdict." 
Whereupon on March 28, (March term Kennebec co., 1879) and 
before sentence, the following motion signed and sworn to by 
defendant, was ma-de to the judge presiding at nisi prius ; to wit: 

"And no'Y, after verdict and before sentence, the said respond
ent comes into court and moves that said verdict against him be 
set aside, and a new trial granted, because, he says, that since the 
last October term of said court, to wit, since the first day of 
March instant, he has been informed and believes that one Samuel 
B. Trafton of Waterville, Maine, a member of the jury that 
returned said verJict against him at said October term, A. D. 
1877, was utterly disqualified to act as a juror in said trial, by 
reason of the fact that said Trafton was not an impartial and 
unbiased person, but was then and there grossly prejudiced against 
this respondent, and before the trial of said case, after said Trafton 
had received notice that he had been drawn as a jnror, he, the 
said Trafton, had prejudged the case, and then and there formed 
and expressed an absolute, unqualified and unconditional opinion 
that said respondent was guilty and ought to be sent to state 
prison for twenty-five years, and then and there expressell a deter-
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mination to 'go against the said respondent and do all he could to 
lock him up,' and otherwise disclosed his bias and prejudice as 
will appear by the testi mon,y of witnesses herein after stated. Since 
the rendition of si-iid verdict, to wit, on the first day of March 
instant, the respondent learned that one Lorenzo Gilley is a mate
rial ~itness in support of the foregoing motion and allegation, and 
if present in court would testi(y substantially as follows : 

That on the night of the thirteen~h of October, he staid at 
said Trafton's, and had a conversation with said Trafton relative 
to Charles B. Gilman shooting affair ; that said Trafton said 'if I 
had my say he would be shut up, he ought not to run at large ;' 
that 'said Gilman was not justified in shooting under any circum
stances;' that 'the law provided a way for him to get his rights 
without shooting and. cutting;' that 'he wouldn't hang him, but 
of course they will conviet him;' that 'Noyes has got money, and 
he will shove hhn just as far as the law will put him, a_nd I don't 
blame him a mite. I would. Gilman will be sentenced for some 
twen.ty or twenty-five years in state prison; he hasn't killed any 
body but has wounded two or three.' That afterwards, nnd while 
said Trafton was on the iury, said Gilley asked said Trafton what 
they would do with said Gihnan, and Trafton said he calculated 
they would give him a good dose, that he deserved it and he had 
got to take it, and Trafton said 'l hope he will.' That Trafton 
said to him, (said Gilley,) 'I shall go against Gilman, and do all 
I can to lock him up.' 

And said i·espondent haQ, also learned since said verdict, to wit, 
on March fifth, instant, that one Clrnrlcs M. Herriek is a material 
witness in support of said motion, and if present in court would 
testify substantially as follows: 

That on October 13, A. D. 1877, said Trafton told him that 
said Gilman, on account of his shooting on that day ought not to 
run at large, but ought to be impl'isoned, and ought not to be 
allowed bail, that a man had no right to shoot under any circum
stances, not even for bl'eaking into his house. 

Said respondent has further learned since said verdict, to wit, 
on the twenty-fifth day of March instant, that one Charles D. 
Butterfieki is a material witness in support of said motion, and if 
present in court would testify substantially as follows: 
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That he (said Butterfield) had a conversation wHh said Trafton 
before said Tl'afton was drawn on the jnry, in which said Trafton 
said that said Gilman onght to be put in state prison if ever any 
one had, that he ought not to be allowed bail, ana. ought not to 
be allowed to run at large. 

And the respondent further avers that prior to said first day of 
:March instant, he had no knowledge what ever that said Trafton 
was so biased and prejudiced, _or had so formed and expressed an 
opinion, or was in any manner disqualified to act as a juror in 
said trial, and had nu know ledge of any part of the testimony of 
said witnesses hereinbefore stated. And he further avers that by 
the exerci8e of due and reasonable diligence he could not have 
obtained, prior to said date, said knowledge. 

Respondent further avers that he has been grievously wronged 
and prejudiced by the fact that sctid Trafton served as a juror in 
said trial, and that he has thereby been deprived of his constitu
tional right to be tried by an impartial jury." 

On the twenty-fifth day of the term, being April 1st, 1879, the 
court havir_ig fully heard the foregoing motion, was of the opinion 
that the motion came too late, and was not sustained by the evi
dence, and ordered that the same be dismissed. To which opinion 
and order the defendant alleged exceptions. 

In case the ruling is erroneous, the law court to make such dis-
position of the motion as the law and evidence require. 

Other facts sufficiently appear in the opinion. 

E. F. Webb, (county attorney) for the state. 

E. F. Pillsbury, Foster & Stewart, for the defendant cited 
Rex v. Tilley, 5 Leach, 66, 670. 4 Black. Com. 376. Bouv. L. 
Diet. Burr L. Diet. Oom. v. Lockwood, 325. Hill. New Trials 
c. 9, § 5. Studley v. Hall, 22 Maine, 201. People v. Plummer, 
9 Cal. 309. Rollins v. Adams, 2 N. R. 349. ll:£cLa,ne v. State, 
10 Ga. 241. Alfred v. State, 37 Miss. 296. Bradbury v. Cony, 
62 Maine, 225. 

DANFOR~n, J. This is a motion by the respondent for a new 
trial 9n the ground that one (,f the jurors who rendered the verdict 
'·was grossly prejudiced against the respondent and after he had 
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received notice that he was drawn as a juror and be-fore the trial 
he had prejudged the case, and had formed and expressed an 
absolute, unqualified and unconditional opinion that said resp~nd
ent was gnilty." 

The case is be-fore us on exceptions and the whole evidence is 
reported with the provision that if "the rnling of the jnstice pre
siding is erroneons, the law conrt is to make such disposition of 
the motion as the law and the evidence req nire." 

I. The first ruling was that the motion was made too late. 
The verdict was rendered at the October term, 1877, and excep

tions allowed. February 7, 1879, an order W9-S received from the 
law conrt to enter "Exceptions overruled-jndgment on the ver
dict." This was all the law court could do. By our statnte it has 
no authority to pass sentence, and of course cannot render final 
judgment. This can be done only in the court in which the trial 
is had. The effect of the order was that all matters pending to 
prevent final judgment had been disposed. of, and that alone 
remained to be done by the proper tribnnal. As that can be done 
only in term time, the case mnst stand upon the docket until the 
next term for that purpose. Such was the condition of the case 
when this motion was made ; a conviction but no final judgment, 
for which it was awaiting. 

While the case is thus pending it is not only competent but 
eminently proper that the respondent should be heard as to the 
limit of the sentence to be imposed, or whether it shall be post
poned to a future time that the defendant may have an opportunity 
to show to the proper tribunal that he has been improperly con
victed. If there had been any defect in the indictment, or in the 
proceedings at the trial apparent upon the record no doubt a 
motion in arrest of judgment would have been seasonable. State 
v. Soule, 20 Maine, 19. 

The purpose of these two motions being the same, that of ulti
mately defeating the final judgment it is apparent that a seasonable 
time f9r the one would also be seasorn:i.ble for the other. But 
while the motion in arrest is a recognized step in the proceedings 
of a criminal trial presented for the purpose of correcting some 
error in the law, the motion for a new trial is addressed to the 
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judicial discretion of the court. True every party has a legal } 
right to a fair and impartial trial, and to secure this he is to be 
tried by the principles of law applicable to his case and the pro
ceedings, as well for the selection of a jury as in other respects, 
are to be such as are established by law; and for a violation of 
any of them the remedy is by exceptions. Hence when these 
exceptions arc disposed of ordinarily the legal rights of the 
respondent have been complied with, or legally it must be so pre
sumed. If therefore by any subsequent developments or newly 
discovered evidence there is reason to suppose the defendant has 
not been fairly tried, his appeal must be to the discretion of the 
court. Oom. v. Green, 17 Mass. 515. The remarks in the 
opinion in that case on page 538, thongh applied to the admission 
of a witness claimed from subsequently discovered evidence to 
have been incompetent, are forcible, and equally applicable to the 
subseqnent discovery of the supposed incompetence of a juror. 

In State v. Elden, 41 Maine, on page 171, Tenney, C.J., in the 
opinion says: "It was then ( after con vietion, exceptions having 
been filed and disposed of) the right of the attorney for the state 
to morn for sentence, and no power in the least effectual could the 
convict claim, as his right under the laws of this state, to interpose 
a valid objection thereto." 

Thus though jt was discretionary with the justice presiding 
whether the sentence shonld be delayed for a hearing upon the 
motion, yet the ruling that the motion was too late was technically 
erroneous; but if in such case exceptions will lie, we see no 
occasion for sustaining them in this case for a full hearing was 
had, all the evidence was ttiken and the whole is now here. 

IL A further ruling excepted to is that the motion is not sus
tained by the evidence and that it be dismissed. This involves a 
question of jurisdiction. It is contended that such a motion is for 
the law court only, and should have been at once reported to that 
tribunal for a decision. 

Under the present organization of our judiciary the law court 
is not a court for trials and has such and only such jurisdiction as 
is conferred upon it by statute, and the only provision relied upon 
to support the rule contended for, is found in R. S., c. 77, § 13, as 
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amended by c. 231 of the acts of 1874. It is this: "Cases in 
which there are motions for new trials upon evidence reported by 
the judge." In the same section is another clause which reads 
thus: "cases, civil or criminal, presenting a question of law." 

In State v. Hill, 48 Maine, 241, in a well considered opinion it 
was held that the former elanse referred to eivil cases alone while 
the latter included criminal. In State v. Smith, 54 Maine, 33, 
that decision was affirmed. The reason npon which these 
decisions rest would seem to be conclusive. It is found in other 
provisions of the statute providing the manner in which different 
questions shall be carried from the trial to the law court. In c. 82, 
§ 33, R. S., which relates exclusively to civil cases, is a provision 
for reporting motions to the law court. This provides not only 
for motions such as was considered in State v. Hill, but "for 
motions founded on any alleged cause not shown by the evidence 
reported" but depending upon testimony to be ta-ken. This 
includes of course @nch a motion as is here pending when made in 
a civil action. In R. S., c. 134-, § 26, which relates to criminal 
cases only, is found the provision for questions of law in such cases 
and this provides that all such questions shall be raised by excep
tions, or "any question of law allowable by excevtions," may be 
reported. Hence this motion like that in State v. Hill, is not 
provided ·for by statute, and like that must d-epend upon the prin-

( 

ciples o_!_!l~e comm~~~I.~w and can therefore be heard only in the 
court -where it was tried. That it can there be heard has never 
been don bted · siu'ce the decision in Com. v. Green, supra. In 
State v. Kingsbm·y, 58 Maine, 238, where a motion of this kind 
was entertained, it. came up with the bifl of exceptions and no 
question as to its propriety was ra;ised. On the other hand a 
motion depending upon the same law, in State v. Verrill, 54 
Maine, 581, a case of great importance, defended and prosecuted 
by able counsel and carefnl1y examined by at least two justices, 
was passed upon by the court in which it was tried without any 
question as to its jurisdiction. 

· III. Notwithstanding our conclusion that we have no jurisdiction 
of this motion, we deem it proper to say that under the provisions 
in the exception that if any of the rulings were erroneous "the 
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law ·court is to make such a disposition of the motion as the law 
and, evidence require," we have carefully examined the evidence 
reported and find no error in the ruling that the motion is not 
sustained. · 

As regards the testimony of the witness Gilley it is so contra
. dictory in itself and so entireiy overborne by the testimony on the 
part of the government that it can have no weight whatever in 
sustaining the allegations. 

The testimony of Herrick g1vmg it its full force proves np 
opinic>n or prejudice on the part of the juror. It does not appear 
that before the conversation testified to, th~ juror had any infor
mation upon the subject or that during the conversation any 
question was made as to the respondent's guilt or innocence, but 
rather a condemnation of snch an act in any man. It was evi
dently such a conversation as under the c_ircnmstances might take 
vlace without leaving any impressions upon his mind inconsistent 
with his impartiality as a juror, and certainly entirely insufficient 
to show his answers under oath to the questions put as to his qual
ifications untrue. State v. Kingsbury, supra. 

The exceptions must be dismissed. The 
entry to stand upon the docket as 
ordered by the court below. Motion 
heard and dismissed. 

APPLETON, 0. J., WALTON, BARROWS, LIBBEY and SYMONDS, JJ., 
concurred. 

AMASA BARRETT and wife, petitioners for increase of damages, vs. 
THE CITY OF BANGOR. 

Penobscot. Opinion November 5, 1879. 

Penobscot r.iver. Boom privileges. Damages. Sheriff's jury. Challenge. 
Exceptions. 

Owners of shores, on the Penobscot river, used for boom privileges are enti
tled to compensation for any loss, injury or diminution of value occasioned 
by flowage by the dam erected by respondents under legislative authority. 
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But they are not entitled to compensation for the possible loss of drift 
wood which may never reach their shores, and to which they have no title. 

The right of peremptory challenge does not exist when the question of dam
ages is to be determined by a sheriff's jury. 

When evidence manifestly immaterial has been admitted, and it does not 
appear that it could in any way have prejudiced the excepting party, the 
verdict will not be disturbed. 

ON EXCEPTIONS, to the rulings and instructions of the officer 
presiding over sheriff's jury upon a question of damages under 
Stat. 1876, c. 264, § 4, and motion to set aside the verdict. 

The facts and questions presented are sufficiently stated in the 
opinion. 

J. Orosby, for the petitioners, cited Stat. 1875, c. 168, 1876, c. 
260. B. & P. R.R. Oo. v. McComb, 60 Maine, 290. Vinton 
v. Welch, 9 Pick. 87. Lunt v. Hunter, 16 Maine, 9. Parker 
v. Outler, 20 Maine, 353. State v. Wilson, 42 Maine, 9. Stat. 
1869, c. 49. R. S., c. 18, § 53. Stat. 1872, c. 46. Rogers 
v. Judd, 5 Vt. 223. 

T. W. Vose, city solicitor, (F. H. Appleton with him) for the 
respondents, cited Burr v. B. & M. R. R., 64 Maine, 131. 
Fitchburg R. R. v. B. & .M. R.R., 3 Cnsh. 88. Oliina v. South
wick, 12 Maine, 238. Stat. 1868, c. 448 ; 1869, c. 282 ; 1870, c. 
332, 456. .Davis v. B. & P. R. R., 60 Maine, 303. 

APPLETON, C. J. In 1875 "an act for supplying the city of 
Bangor with water" was passed. By § 2 the city was authorized 
to erect a dam across the Penobscot river. The ad was amended 
by c. 260 of the special acts of 1876. 

By § 4 of the last named act, it is provided that the "said city 
shall be liable to pay all damages that shall be sustained by any 
person or corporations in their property, by the taking of any 
land or by flowage, or excavating through any land for the pur
pose of laying down pipes, building dams or constructing reser
voirs, or making excavations." In case of disagreement the dam
ages_ are "to be ascertained and determined in the same manner 
and u°:der the same conditions, restrictions and limitations as are 
by law provided in the case of damage by the laying out of 
highways." 
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The damages alleged to he sustained by these petitioners by 
reason of the erection of the dam across the Penobscot river were 

• assessed by the county commissioners but being dissatisfied with 
their estimate the petitioners filed their petition for an increase of 
damages to be determined hy a jury. 

The case was heard by a jury and numerous exceptions are filed 
by the respondents and the petitioners to rulings made at that 
hearing. 

I. The jnry were instructed to find the damages sustained to 
the petitioners' boom privilege by reason of the erection of the 
respondent's dam. To this the respondents except. 

We think this exception cannot be sustained. By an act extend
ing the charter of the Bangor boom company, being c. 49, § 3 of 
the special laws of 1869, the corporation were authorized to 
'.'take and use the shores of the Penobscot river contiguous to 
their boom, for the purpose of booming and securing all logs and 
lumber, hanging their boom or booms and operating the same" 
with an exception having no bearing on the present case. But 
there was a pl'oviso that "the said corporation shall pay to the 
proprietor or proprietors of such shore r>r shores so taken used or 
occupied, ~uch annual rent or yearly damages as may be agreed 
upon by the parties." In case of disagreement provision was 
made for the assessment of damages. 

These petitioners are shore owners. They had made an agree
ment with the boom company for the yearly damages to be paid 
them. They allege that the respondent's dam has materially 
injured or destroyed the value of their shore for booming pur
poses. That they had rights of property which were to a certain 
extent injured, the jury have found. For this loss and injury they 
are legally as well as equitably entitled to compensation. 

II. The ·petitioners except because the jury were not instructed 
that if they found the petitioners' boom privilege to be as good 
and as safe as it was before the dam was built, and that if the 
reason why business does not come to their shores is because the 
dam by flowing back the water on to other shores has made other 
like privileges desirable fpr boom purposes, to which business now 

VOL.LXX. 22 
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goes instead of coming to their shores, then the city will not ·be 
responsible for such indirect damages. 

ti 

The i11strnction is based upon the hypothesis that the "petition-
ers' boom privilege is as good and safe as it was before the dam 
was built." If so ~ cannot have been harmed. 

But whether it be so or not, is immaterial, because the jury have 
negatived the hypothesis upon which the instrnction was based. 
They have found that the boom privilege was not as ''good and 
safe" as before the dam was built. They have given damages in 
consequence of such fact. The i11str uctions elsewhere authorized 
the giving full compensation for all damages sustained, and we 
must presnme they have so done. 

III. The petitioners claim that less drift wood comes to their 
shores than before the dam was erected and they claim damages 
in consequence thereof. 

By the special act of l 869, c. 232, the throwing of slabs and 
other refuse lumber in the Penobscot river is prohibited and a 
penalty for each offense is imposed. By repeated decisions of 
this court the so doing is declared a nuisance, for "'hich the party 
offending is civilly liable in damages to the party thereby injured. 
Veazie v. Dwinell, 50 Maine, 479. Washburn v. Gilman, 64 

Maine, 163. The petitioners' claim is based upon the violations of 
the law by others. If the law is observed, no slabs and refuse lum
ber is thrown into the river. It is only when the law is disobeyed 
that the petitioners can claim any damage. The benefit claimed 
is one arising from admitted violations of law by which the peti
tioners are gainers. But a possi?le gain from the misdoings of 
others affords no basis for compensation when it is lost. 

Further, the petitioners have no title to the drift wood except 
when reduced into actual possession-and then it would not be a 
valid one against the true owner. Others may seize it before it 
reaches their shore and they cannot complain. The only loss is the 
possible chance of the petitioners taking what does not belong to 
them-that to whieh they have no title-and that through the 
violations of law by others. 

IV. It is objected that the petitioners were denied the right of 
peremptory challenge. 

The objection cannot be sustained. By R. S., c. 82, § 73, the 
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right to the peremptory challenge of one. juryman is given. But 

this chapter relates entirely to "proceedings in court." 

By the act of 1876, c. 264, § 4, as before stated, the damages 
in case of disagreement are to be ascertained and determined as 

"in the case of damages by the laying out of highway." 
By R. S., c. 18, § 10, relating to w·ays, and providing how a 

jury is to be summoned, no right of peremptory challenge is 
given. But twelve men are to be drawn as jurors "when a full 

jury is not obtained from those drawn, on acconnt of interest or 
absence, the officer attending may return talesmen." The section 
excludes the idea of peremptory challenge, for no authority is 
found for supplying the vacancy, which wonld arise in such event. 

V. It is objected, that Palmer, a witness called by tho defense 

was permitted to testify that the boom company had contemplated 
for two years, taking up their boom on the Brewer shore and 
using only the Bangor shore. They did not do it. w·11at they 

contemplated and did not carry into effect was undoubtedly imma

terial, but it is not easy to perceive how this evidence could have 

affected the petitioners injuriously. 
"Where evidence purely immaterial has been admittedt observes 

Devens, J., in Wing v. 0/iesterfield, 116 Mass. 356, "and it is not 

shown that such admission cl:tn have in any way prejudiced the 

e~cepting party, the verdict will not be disturbed." Bnrg!tardt 
v. Van Deusen, 4 Allen, 374. Bragg v. Bosto'(l & Worcester 
R. R., 9 Allen, 54. This is· especially so when all the evidence 
is reported as in this case. 

The other exceptions taken to certain questions and answers 
are of too little importance to require consideration. The peti

tioners have not been harmed thereby. 

No snfficient reason is shown by either party for disturbing the 

verdict. The amount allowed for drift wood should be dedncted, 
and 

1'11 otion and exceptions overruled. 
Judgment for the petitioners for the 

balance with interest after deduc
tion for drift wood $23.85. 

BARROWS, DANFORTH, VIRGIN, PETERS and SYMONDS, J J., con

curred. 
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Cm{,1sTIANA SAWYER vs. Enw1N J. TH.A.YER. 

Piscataquis. Opinion November 5, 1879. 

Executor de son tort. 

The declaration ag'ainst an executor de son tort should be in the same form as 
if he were the rightful executor. 

ON REPORT. 

This action was originally entered before a trial justice and the 
writ, alleging and declaring defendant to be an executor in his 
own wrong, was framed to attach the goods or estate of the said 
Edwin J. Thayer, the said alleged executor de son tort. At the 
return day the defendant appeared and filed a motion to abate, 
because the officer's return did not show any attachment of prop
erty. 

Whereupon the said trial justice allowed the officer to amend 
his return so as to show an attachment of the property of the said 
defendant, Edwin J. Thayer, and the o~cer did so amend his 
return. 

The defendant then seasonably filed a motion to dismiss said 
action because the writ authorized and directed tho attachment 
of the property of the said defendant which the said trial justice 
overruled, whereupon the parties pleaded the genflral issne and 
went to trial on the merits, and upon appeal by defendant to this 
court, the same motion to dismiss for same cause was seasonably 
made by defendant. Then plaintiff filed a motion to amend in 
these particulars to be used, should the rlecision of the court make 
these amendments necessary, to which defendant objected. 

Whereupon the parties agree that the case shall be reported 
upon agreed statement, to the full court for decision. If the writ 
authorizing the attachment of the executor's property against him, 
as executor de son tort, is proper, the case to stand for trial. If 
not proper and not authorized by statute, and the amendments 
are not legally allowable, the action to be dismissed, and the 
defendant to have his costs. 

A. G. Lebroke, for the plaintiff. 
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J. B. Peaks, for thP, defendant. 

APPLETON, 0. J. .An execntor de son tort is one, who without 
rightful authority assnmes the administration and disposition of 
the personal estate of a deceased person, when there is no right
ful executor, or administration has not been granted. If there 
has been probate of the will, or administration has been granted, 
any stranger interfering with the estate of the deceased is a tres
passer. 

The declaration against an alleged executor is the same in form, 
whether the defendant be the rightful executor, or executor de 
son tort. JJ£y1·ick v. Anderson, 68 E. 0. L., 719. An executor 
de son tort is to be declare,} against as if he were the lawful exec
utor, though the party died intestate. Brown v. Leavitt, 6 Foster, 
495. The liability of such an executor is enforced against him 
as if he were rightful executor. Shaw v. Hallihan, 46 Vt. 389. 
The executor de son tort may be sued and treated as the rightful 
executor. Stockton v Wilson, 3 Penn. 129. Such has been the 
rule in this state. Allen v .. Kimball, 15 Maine, 116 White v . 

.Mann, 26 Maine, 361. Lee v. Chase, 58 Maine, 432. 
The plaintiff may amend and declare against the defendant as 

if he were executor in fact. The declaratiqn should be against 
him as if he were a lawful executor and not one by wrong. 

By the agreement of parties the 
case is to stand for trial. 

BARROWS, DANFORTH, VrnmN, PETERS and SYMONDS, JJ., con
curred. 

EBENEZER R. HoLMES vs. JoHN. S. FRENCH. 

Oxford. Opinion November 7, 1879. 

Mo1·tgage. Conditionaljudyment. Costs. 

The purchaser and owner of a mortgage debt is the equitable owner and 
assignee of the mortgage. He has the right to use the name of the mort
gagee in a suit to enforce the mortgage and is not required to resort to the 
court in equity for that purpose, unless the mortgagee refuses to permit his 
name to be used. 
ft 'l-1-v'V ,l., Y 1 
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In such suit the same rules of law are applicable to the assessment of the 
amount of the conditional judgment that would be applicable if the debt 
and mortgage were owned by the mortgagee. 

It is now the settled law of this state, that in assessing the amount due on the 
mortgage, the costs in a judgment to enforce payment of the mortgage debt 
are to be included, as well as the costs in the action on the mortgage. 

0 N EXCEPTIONS. 

WRI'r OF ENTRY, brought on a mortgage made by John S. French, 
to the plaintiff, Ebenezer R. Holmes, dated May 13, 1857. 

At the December term of the court, 1878, the plaintiff moved to 
have the amount of conditional jndgment assessed by the conrt, 
and as evidence of the amonnt due, offered a copy of a judgment, 
obtained in the snperior court of Cumberland county, at the 
November term, 1878, in a suit upon the said mortgage note 
wherein George F. Holmes was plaintiff, and the said John S. 
French was defendant, for $1,258.21 debt, and $114.44 costs of 
suit. 

George 1( Holmes, for the plaintiff, testified that the note 
secured by the mortgage, which is the foundation of the suit in 
this case, was purchased by him from the nominal plaintiff in this 
case, prior to the bringing of either of the snits upon the note or the 
mortgage. "At the time of the purchase, I was at his honse in 
Oxford-the papers were delivered to me, bnt no assignment of 
the mortgage was made, because there was no justice of the peace, 
who could be had to take the acknowledgment. A suit was then 
brought in Oxford connty upon the mortgage, another suit was 
brought in my own name, iri Cumberland county in the superior 
court upon the note. 

The only reason that the mortgage was not assigned, was the 
one already given. It was deemed advisable to bring a suit upon 
the mortgage, before there was a convenient opportunity to have 
an .assignment, and indeed before I saw the original mortgage 
again. I not only bought tho note and mortgage, bnt paid for 
them. 

According to my best recollection I bought the note in June or 
J nly-probably in July-of the same year in which the suit was 
brought in Angus~. The suit on the mortgage was brought first. 
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I owned the note, when the snit was brought on the mortgage. 
It had been indorsed and delivered." 

No other testimony, or evidence was put into the case. The 
defend wt claimed, that if anything was due, on the mortgage 
debt-that at any rate, the conditional judgment in this action 
should not include the costs of suit, in the aetion brought by 
George F. Holmes, against him in the superior court aforesaid, 
whereupon the court made the following finding and order: 

"l find upon the testimony that this snit is brought and prose
cuted, for George F. Holmes, the purchaser and owner of the note· 
and mortgage-and that he has recovered judgment as appears 
by the copy of the judgment at the superior court in his favor, 
against the mortgagor, and that the conditional judgment in the 
case should be rendered, for the amount of the judgment in the 
superior court, including costs, as well as debt." 

To which ruling of the presiding judge the defendant alleged 
exceptions. 

A. A. Strout & G. F. Holmes, for the plaintiff. 

J. J. Perry, for the defendant, contended that the judgment 
recovered by G. F. Holmes in the superior court at Portland 
shonid not be included in the conditional judgment in this case. 

I. There is no legal assignment of the mortgage, here in suit, 
to G. F. Holmes; must be by deed and not by parole. Vose v. 
Handy, 2 Maine, 322. Prescott ~- Ellingwood, 23 Maine, 345. 
Smitli v. Kelley, 27 Maino, 2!37. JJwinel v. Perley, 32 Maine, 
197. Stanley v. Kempton. 59 Maine, 472. Warden v. Adams, 
15 Mass., 233. Crane v. March, 4 Piek. 131. Young v . .llfiller, 
6 Gray, 156. Adams v. Parker; 12 id. 53. 

IL The mortgagee, in an action for possession, must "declare on 
his own seizin," and the "conditional judgment" is for the sum 
due the mortgagee-not what may be due a third party. R. S., 
c. 90, §§ 7, 8. 

III. This plaintiff had sold the mortgage note, and received pay 
for it, before he commenced this suit. He has no interest or prop
erty in it. Vose v. Handy, supra 

IV. If the plaintiff had a right to file the judgment obtained by 
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1, 

• 

G. F. Holmes in the superior court, as evidence of the amount 
due on the mortgage, it did not authorize the presiding judge to 
admit it as such without proof that said judgment was still due 
and unsatisfied. 

V. The plaintiff being the owner of th~ mortgage, and G. F. 
Holmes the owner of the note, or the judgment rendered thereon 
personally for him in another court, in another county, and it not ,. 
appearing in this case that the plaintiff had proved any indebted
ness subsisting under the mortgage to himself,· jndgrnent should 
have been rendered for defendant. R. S., c. 90, § 9. 

Counsel cited, in support of objectioniS to the amount of.. condi
tional judgment as awarded. Johnson v. ,Oandage, 31 Maine, 28. 
Moore v. Ware, ,,38 Maine, 496_. Parsons v. Wells, · 11 Mass. 
425. Crane v. March, 4 Pick., 131. R. S., c. 77, § 5; Stats. 1841, 
c. 125, § 9; 1857, c. 90, § 8.· 

YI. Does it comport with right,' and is it law that a father hold
ing a mortgage to secure a dozen notes can sell to each of his 
twelve sons one of the notes, who can bring in each of their 
names a suit on the note they hold, A get twelve bills of costs, a!1d. 
then in the name of the father sue the mortgage and cover the 
same in the conditional judgment? 

LIBBEY, J. This is a ~rit of entry on a mortgage. A motion 
was made by the plaintiff for the conditional judgment as of mort
gage, and it was ordered. On.: a heari1~g fol' the assessment of the 
amount due on the mortgage the presiding judge ruled as follows: 

"I find upon the testimony that this snit is brought and prose
cuted for George F. Holmet, the purchaser and owner of the note 
and mortgage; and that he ·has recovered judgment as appears 
by the copy of the judgment, at the superior court, in his favor, 
against the mortgagor, and th,at the conditional judgment in the 
case should be rendered for the amount of the judgment in the 
superior court, including costs as well as debt." To this ruling 
exception was taken by the defendant. 

We think the ruling correct. The purchaser and owner of the 
mortgage debt is tl1e equitable owner and assignee of the mort
gage. The mortgage is incident and collateral'to the debt secured 
by it, and an assjgnm~nt of the debt carries with it, in equity, the 
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mortgage. This ru1~ is too well settled to require the citation of 
authorities in its support. 

When the mortgage is not legally assigned \fith the debt, the 
assignee of the debt has a right to use the name of the mortgagee 
in a suit to enforce the mortgage; and he is not reqnired to resort 
to the court in eqnity for that purpose unless the mortgagee 
refuses to permit his name to be used. 

In such suit the same rules of law are applicable to the assess
ment of the amonnt of the conditional judgment that would be 
applicable if the debt and mortgage were owned by the mort
gagee. 

It is now the settled law of this state, that, in assessing the / 
amoqnt due 0!l the mortgage as the amount of the conditional ) 
judgment, the costs in a suit to enforce payment of the mortgage ( 
de_~t are to be inch1.ded, ·as wen' as the costs in the action on the { 
~or!gago-. Hurd v. Goleman, 42 Maine, 182. .Rawson v. Hall, 
56 Maine, 142. A refusal by the mortgagor to pay the debt 
secured by the mortgage, gives the mortgagee the right to main
tain an action to enforoo it. · The costs of the suit become an inci
dent t~ the debt, and, when judgment is rendered,· in~eparable 
from it. To redeem, the mortgagor must pay, or tender the 
amount of the mort~age deb~. After judgment in the action to 
enforce payment of .the debt, to pay or satisfy the debt the cost 
must be paid. · A tender of the amount of the debt without costs. 
won l<l not be a good tender. 

1 It is urged on the part of the defendant that this rule works a 
great hardship upon the mortgagor. __ . The answer is that it is the 
legal result of his refusal to pay as he agreed. He has the power 
of preventing the hardship by paying his debt, without putting 
the mortgagee to his action to enforce it. 

Exceptions overruled. 

APPLETON,O. J., "\VALTON, PETERS and SYMONDS, JJ.,concurred . 
. • • I 

VIRGIN, J., did not concur. 
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UHARLES H. WRIGHT vs. HowARD D. TROOP. 

Cumberland. Opinion November 7, 1879. 

Partnership. Indenture-construction of. 

In March, 1876, the plaintiff and defendant having been negotiating business 
as a partnership for several years, agreed in writing to extend the partner
ship business another year, the plaintiff to receive $1500 salary, and "the 
profits of the business after that payment to be divided equally." Subse
quently the plaintiff by written indenture assigned to the defendant all 
interest, claim and demand to the goods belonging to the firm, "all and 
singular the debts and sums of money owing to the plaintiff severally or 
jointly with the defendant," "also all and singular bills, bonds, specialties 
and writings whatsoever for and concerning the debts and the late copart
nership ;" and in consideration thereof the defendant covenanted to save the 
plaintiff harmless from all debts and liabilities of the firm; and thereupon 
the parties stipulated that the partnership be dissolved, and the agreement 
of March, 1876, be cancelled. Held, that the plaintiff could not maintain 
an action at common law to recover for his services under the agreement of 
March, 1876, that having been cancelled. 

Also held that whatever remedy the plaintiff has is upon the covenants in the 
latter indenture. 

ON REPORT, from the superior court in and for the county of 
Cumberland. 

AssuMPSIT on account annexed for $1125, for services from 
April 1, 1876, to Jan nary l, 1877,'at $1500 per year. 

The faets sufficiently appear in the opinion. 

0. P. Mattocks, for the plaintiff. 
The law will allow a claim for services of a partner where there 

is a special agreement to that effect. King v . . Hamilton, 16 Ill. 
190. Roach v. Perry, Id. 37. 

A promise to pay, upon the performance of an act, by which 
the party is injured, becomes binding, when the act is performed. 
Hilton v. Southwick, 17 Maine, 303. 

Although an agreement bP. made without consideration, y_et if 
it be executed, no objection can be made on that ground. Robert
son v. Gardiner, 11 Pick. 146. 

To render the recission of a contract valid, the rescind_ing party 
must place the other in statu quo. Perley v. Balch, 23 Pick. 
284. Thayer v. Turner, 8 Met. 550. 
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'A party cannot rescind a contract and at the same time retain 
the consideration in whole, or in part, which he has· received under 
it. Tisdale v. Buckmore, SUJJl'a. 

An express promise by one partner, out of his share of the 
income, to pay another partner for his personal services in the 
business of the concern, may be enforced in assumpsit, although 
the articles of copartnership are under seal and provide for such 
payment. Paine v. Thatcher, 25 Wend. 450. 

A stipulated compensation may be recovered at law, though 
payable out of the profits of the partnership. Robinson v. Green, 
5 Del. 115. 

A partner is entitled to charge for his services in the partner
ship business, if an agreement can be implied from the course of 
dealing among the partners, or from the nature of the service 
performed. Caldwell v. D~iber, 7 N. Y. 483. Lewis v. Moffet, 
11 Ill. 392. Pliillips v. Turner, 2 N. C. Eq. 123. 

A partner is entitled to compensation for his attention to the 
business of the firm, if there is 1-1. special contract to that effect. 
Bradford v . .Kimberly, 3 Johns. Ch. Rep. 431. .Dougherty v. 
Van Nostrand, 1 Hoffm. (N. Y.) 68. _ .Drew v. Ferson, 22 Wis. 
657. 

If a special contract has been fully executed according to its 
terms, and nothing remains to be done but the payment of the 
price, plaintiff may sue, either on it, or in indebitatus assum,psit, 
relying upon the common counts, and in either case the contract 
will determine the rights of the parties. Dermott v. Jones, 2 
Wall. 1. Parish v. United States, 1 Ot. of Cl. 357. 

A recovery may be had for work and labor, when the defend
ant has accepted the work, although it does not amount to a com
plete performance of the special contract. Bailey v. Woods, 17 
N. H. 365. .Dubois v . .D. & 0. Oo., 4 Wend. 285. 

W. L. Putnum, for the defendant. 

LIBBEY, J. In 1870 the plaintiff and defendant, by articles of 
agreement, formed a copartnership to carry on the business of 
ship chandlers in the city of St. John, N. B., for the term of five 
years; the defendant putting into the business as capital four 



348 WRIGHT V. TROOP. 

thousand· dollars and the plaintiff two thousand. The :plaintiff 
was to carry on the business, with the advice and counsel of the 
defendant, and they were to share the profit and loss equally. 

On the 21st day of March, 1876, an agreement was drawn to 
extend and continue the cupartnership one year from the first 
day of April, 1876, on the same terms and conditions contained 
in the original articles of agreement, with certain exceptions and 
reservations, among which is the following: "That the said Charles 
H. Wright shall receive for each year by way of salary the sum 
of fifteen hundred dollars, and the profits of the business after 
that payment shall be divided between us, the said Howard D. 
Troop and Charles H. Wright, share and share alike." This 
agreement was signed by the plaintiff only. Under the clause 
above quoted the plaintiff brings and daims to maintain this 
action for $1125 for his services from April 1, 1876, to Jan nary 
1, 1877. 

Assuming that the evidence is sufficient, as claimed by the 
plaintiff, to show that the defendant is bound by this agreement 
of March 21, 1876, we are of opinion that the pla1ntiff cannot 
maintain this action at law for his services, without showing a 
·settlement of all the partnership affairs. By the terms of the 
agreement, the compensation to the plaintiff for his services was 
a charge against the copartnership. It was to come out of the 
assets of the firm. In a legal po.int of view it was the same as if 
the plaintiff had put into the concern as capital $1500 to be 
repaid at the end of the year, out of the partnership assets. In 
such case the plaintiff conld not maintain a suit at law for the 
$1500 against his copartner, because it would be a debt against 
the firm of which he is a member. His remedy is in equity for a 
settl~ment of the partnership affairs. Holyoke v. Mayo, 50 
Maine, 385. 

But, passing this point, there appears to be another objection 
to the maintenance of this action. 

On the first day of J annary, 1877, the plaintiff and defendant 
entered into an indentnre, by which the plaintiff "granted, assigned 
and set over unto the defendant all his right, title, interest, claim 
and demand of, in and to the said stock of goods, wares and mer-
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chandise belonging to them, the said Charles H. Wright and How
ard D. Troop, as copartners aforesaid" and also "all and singular 
such debts and sums of money as are owing to him, the said 

• Charles H. Wright, severally or jointly, with said Howard D. 
Troop." "A.lso all and singular bills, bonds, specialties and writ
ings whatsoever, for, and concerning the said debts and the late 
copartnership between us." 

In consideration of which the defendant covenanted and agreed 
to save the plaintiff harmless from all debts and liabilities of the 
copartnership. A.nd the parties therein stipulated and agreed 
that the partnership be diBsolved, and that the original articles of 
agreement therefor, and the agreement of March 21, 1876, extend
ing the same, "by their mutual consent and agreement have been 
cancelled." 

On the same day the parties executed another indenture by 
which the defendant covenanted and agreed with the plaintiff to 
wind up the partnership affairs, and pay the partnership debts 
within six months, and account to him for one-half of ihe remain
ing assets, if any, as therein specified. 

If the plaintiff had an,Y right of action for his services under the 
agreement of March 21, 1876, it was extinguished by his said 
transfer and assignment to the defendant, and the cancellation of 
that agreement. Wiggin v. Goodwin, 63 Maine, 389. Lesure 
v. Norris, 11 Cush. 328. 

After that his rights in the partnership assets were defined and 
secured to him by the second indenture of January 1, 1877, and 
whatever remedy he may have is upon the covenants in that 
agreement. 

Judgment for the defendant. 

APPLETON, 0. J., WALTON, VIRGIN, PETERS and SYMONDS, JJ., 
concurred. 
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CARROL C. RoMER vs. Schooner LADY OF THE OcEAN. 
L~"}WIS ROBBINS vs. SAME. 
ELBRIDGE G. CoLBY, Jr., & others vs. SAME. 

Hancock. Opinion November 12, 1879. 

Launching. Li en. Repairs and construction. 

The launching of a vessel is a definite period, and one well understood as 
applied in shipbuilding; and it is the only period from which the four days 
can be computed under the first clause of R. S., c. 91, § 7. 

When work and materials are furnished for repairs and not for the construc
tion of a vessel, the lien under the first clause of R. S., c. 91, § 7, does not. 
attach. 

The test to be applied in distinguishing between a new vessel and one repaired 
does not depend upon the comparative amount of new and old material 
used. 

Nor is it necessary that the dimensions or burden should remain unchanged 
to constitute a repaired vessel. 

The real test is whether the existence and identity of the vessel remain. 

ON REPORT. The law court to determine the law and the facts 
and render judgment according to the legal rights of the parties. 

AssuMPSIT by the plaintiffs in the three several actions for mate
rials and labor furnished for, and used in, rebuilding schooner 
"Lady of the Ocean," brought to secure lien. 

The only question was whether the vessel was rebuilt so that 
sh~ was again to be launched; or whether she was simply repaired. 

Joseph L. Buck, called by the defendants, testifi.ed in substance 
that the vessel was hauled in, in the first place, at the side of the 
wharf. and dismantled, her rigging taken off, her spars taken 
down, then blocks laid down on the beach and she floated upon 
the blocks; that thereupon she was raised somewhat aft; was 
supported with shoes under the bilge and deck under the transom; 
the timber was taken out, stick hy stick, and replaced with ntw 
so far as the old was removed; the outboard skin was mainly left 
on; some streaks taken off for convenience, but, in the main, her 
timber plank remained until she was timbered and ceiled, when 
her outboard plank was taken off. The stem and lower apron 
was old; her floor timbers mainly old--some_ new timbers put in 
-some new naval timbers. The stem was in the same situation 



HOMER V. LADY OF THE OCEAN. 351 

with reference to the keel. The apron remained as it was orig
inally in the same position and has not been taken out. It would 
be next to impossible to take it out and pnt it in again or to take 
the stem off and put it on again. The floor timbers and navals 
were not taken out. The floor timbers and naval timbers were 
bolted together as they were in the first place ; they remain so to
day. The tide flows over a wall ahead of her some eight or ten 
feet from her stern. The wall is perhaps some three feet in height; 
she lays stern to- the water; the tide flows all around the vessel 
at ordinary tides; perhaps at extremely low tides it would not. 
In full tides it flows so as to flow over the top of the wall. I have 
observed the vessel within three weeks when there was water 
enongh around her to float her if she had been tight; it was quite 
a foll tide. There are holes in her for the purpose of allowing 
the tide to ebb and flow to prevent her floating; without the holes 
in her it would not be safe to leave her in a full tide; she would 
go adrift. 

Ji~ D. Hadlock, for the plaintiff, cited R. S., c. 911, § 7, con
tending that building, rebuilding, constructing and reconstructing 
we1;e synonymous. Ferax, 1 Sprague. Having been changed as 
to dimensions she mnst as to lien claims, be treated as a new vessel; 
for altered form or burden requires new register. 1 Pars. Mar. 
L. 35, U. S. R. S., §§ 4170, 4147, 4169. Blancliard v. Martha 
Washington, 1 Cliff. 468. U. S. R. S., § 4136. 

DANFORTH, J. In these actions the several plaintiffs claim a 
lien upon the vessel attached under R. S., <~. 91, § 7. That the 
lien as claimed once existed is not denied; ct.nd the only question 
involved is whether it continued up to the time of the attachment. 
If it accrued under the first clause of the statute it is conceded 
that it did so continue, otherwise it did not. The first clause con
tinues the lien four days after the vessel is launched ; the last 
clause fonr days after the labor has been completed. 

It is quite evident that in contemplation of the statute, when 
labor or materials are furnished for a vessel in the water, whether 
for construction or repairs, the lien accrues under the last clause 
only, otherwise there can be no definite time from which the four 
days can be reckoned. Under the first clause the lien ceases in 
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four days after the vessel is launched. 3ut a vessel already in the 
water cannot be launched, the meaning C!f which in such cases is, 
"to cause to move or slide from the land into the water." During 
all the time the work in this case was going on this vessel was in 
the water, certainly not upon the land. It was not in a situation 
where it could be moved from the land into the water. It was at 
no time upon the "stocks" as a vessel in process of building. True 
it was blocked up, but in a place where, by a preponderance of 
evidence at least, it is shown that it was floated by the water and 
whence, whenever the blocks are removed, it may be floated again. 
The launching is a definite period, one well understood as applied 
in shipbuilding, and the only period provided by law from which 
the four days can be computed under the first clause of the stat
utes. In this case there is no possibility of any such launching as 
the statute contemplates. 

Another reason why the lien in these cases cannot attach under 
the first clause of the statute is, that tlw work and materials must 
be considered as having been furnished for the purpose of repair 
and not of construction. The test to be applied, is not the com
para6ve amount of new aud old material used. It is undoubtedly 
true that a new vessel may be built out of material all of which 
may have been taken from another one, or a vesseJ may be so 
repaired that in process of time not a particle of the material of 
which it was originally built shall remain. Nor is it necessary 
that the dimensions or burden shonld remain precisely tho same. 

The statute of the United States relied upon by the plaintiff, 
R. S., § 4170, which requires a new register w~en a vessel has 
been "altered in form or bnrden, by being lengthened or built 
upon," clearly contemplates that such a change does not make a 
new vessel, else the act would be a work of supererogation. Oth
er acts provide for the registering of new vessels, this provides 
for old vessels already registered but which have been ''altered." 

The real test is whether the existence and identity of the vessel 
remains. In this case the preponderance of the evidence leaves • 
no question of that fact, though as the burden of the proof is upon 
the plaintiff to bring the case within the provisions of the statute 
he must fail unless the preponderance is in his favor. The work 
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was begun and ended upon the "Lady of the Ocean," one and the 
same vessel from the beginning to the end; during its progress 
the form and identity of the vessel remained ; there was no time 
when the existence of one vessel ceased and that of another com
menced. As the work progressed old and decayed material was 
taken out and replaced by new, leav_ing the vessel in existence 
just the same as if the work had been done at different times for 
a series of months or years. 

More than "four days after the work has been completed" 
having expired before the attachment was made, the entry must be 

Judgment against the vessel denied in each case. 

APPLETON, C. J., BARRows, VIRGIN, PETERS and SYMONDS, JJ., 
concurred. 

INHABITANTS OF ORNEVILLE vs. INHABITANTS OF GLENBURN. 

Piscataquis. Opinion November 18, 1879. 

Pauper settlement. Emancipation. 

Where the father, the week after the birth of his son, went to sea, and return
ing in a few weeks, found his wife had deserted him and her child, leaving 
the child at his grandfather's where he was born, gave him to his grand
father, telling him he should never claim him again, and he remained with 
the grandfather who took entire charge of him till his death, the father 
never afterwards doing anything for his support: 

Held, that the child was emancipated. 
The settlement of the father at the time of the emancipation of the child 

determined that of the child. 

ON REPORT. 

AssuMPSIT for pauper supplies fm:nished by plaintiff town to 
Frank P. Staples in May, 1877: Writ dated January, 1878. Plea, 
the general issne. · 

The facts sufficiently appear in the opinion. The conrt to order 
a nonsuit, or default as the law and evidence may warrant. 

VOL. LXX. 23 
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A. M. Robinson & W. P. Young, for the plaintiffs, cited 
Veazie v. Machias, 49 Maine, 105. Sumner v. Sebec, 3 Maine, 

223. Garland v. Dover, 19 Id. 441. Bangor v. Readfield, 32 
Id. 60. Oldtown v. Falmouth, 40 Id. 106. Olinton v. York, 
26 Id. 167. Portland v. New Gloucester, 16 Id. 427. Sanford 
v. Lebanon, 31 Id. 124:. Munroe v. Jackson, 55 Id. 55. Tam
worth v. New Market, 3 N. H. 472. Salisbury v. Orange, 5 
N. H. 348. 

L. Barker, T. W. Vose, and L. A. Barker, for the defenda1its. 
~1 

APPLETON, 0. J. This is an action for supplies furnished for 
the support of Frank P. Staples. 

The pauper was born at the house of his grandfather in Gar
land, the ~1th October, 1852. 

The father, Samuel V. Staples, testifies that about a week 
after the birth of his son he went to sea and was absent about six 
weeks; that on his retnrn his wife had left and that he did not 
know where she had gone; that the child remained in the grand
father's family ; that he gave the boy to his grandfather; that he 
told him he should never claim him again ; that the boy remained 
in the grandfather's family till his death and that he did nothing 
for him considering him as belonging to the grandfather, who 
took the whole care and charge of him. 

The.father was a ,vandering, shiftless man, who had no home. 
The mother never lived with her husband, having been shortly 
after the birth of the pauper convicted of adultery and sentenced 
to the state's prison. 

The evidence shows an emancipation. The panper when an 
infant was given to the grandfather and since that time the father 
has exercised no control over and had no car"e of his child. Port
land v. New Gloucester, 16 Maine, 427. Lowell v. Newport, 66 
Maine, 78. 

The emancipated child ceases to follow any settlement acquired 
by the father after such emancipation. 

The settlement of the father of the pauper at the time when he 
became of age is shown to be in the defendant town. The evi
dence fails to show where the father's settlement was at the date 
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of the pauper's emancipation. Consequently, the liability of the 
defendant town is not established. 

Plaintiffs nonsuit. 

BARROWS, DANFORTH, VIRGIN, PETERS and SYMONDS, J J., con
curred. 

INHABI~NTS OF CORINNA vs. INHABITANTS OF HARTLAND. 

Penobscot. Opinion November 18, 1879. 

Pauper. Evidence. Pauper supplies. 

A town book kept by the overseers of the poor for the purpose of preserving 
facts relating to the paupers of the town, contained the following memoran
dum or record in the handwriting of one of the overseers: "March 16, 1846. 
Received notice from J. C. P., jailer at N., that I. J. W. was in jail for taxes 
and claimed relief as a pauper." "April 2, 1846, J. C. P. gave notice that 
the town of H. had promised to settle the bills of I. J. W." In an action 
involving the settlement of I. i. W.-Held, that the memorandum sworn to 
by the witness who made it at the date, is admissible as to all facts it con
tains which were within the personal knowledge of the witness, although 
such facts may have escaped from his recollection when he testified. 

Also, held, that as to the other facts, they are hearsay, and the memorandum 
is not admissible. 

The fact that a jailer notifies a town that a person is in jail for taxes, and 
claimed relief as a pauper is not sufficient to interrupt the prisoner's resi
dence under the pauper act, unless the town actually furnished supplies by 
payment or upon its credit. 

ON REPORT. 

AssuMPSIT for pauper supplies furnished to one I. J. Withie. 

The facts sufficiently appear in the opinion. 

Josiah Urosby, for the plaintiffs. 

Wilson & Woodard, for the defendants, upon the point of sup

plies furnished the pauper while in jail, cite.d R. S., 1840, c. 32, 
§ 48. E. Sudbury v. Sudbu-ry, 12 Pick. 1. Norridgewock v. 

Solon, 49 Maine, 385. 

DANFORTH, J. The only question involved in this case is 

whether Imlah J. Withie had, at the time the supplies sued for 
;.J,1"''. ~ lL 
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were furnished, a legal settlement in the town of Hartland, and 
this depends upon whether he gained such a settlement by a 
residence in that town from 1842 to 1849. That he so resided 
there the case clearly shows; but it is contended on the part of 
the defense that it cannot have the effect claimed, because he was 
furnished with supplies as a pan.per in March, 1846. If such 
were the fact it is apparent that no settlement was gained; 
otherwise it was. 

Upon this question the burden of proof is upon the d\fendant. 
To sustain it evidence is introduced showing that in •March, 1846, 
Withie was committed to the jail in Norridgewock for nonpayment 
of taxes on a warrant issued by the assessors of Hartland. There 
is also offered in evidence what is claimed as the record of the 
overseer.::; of Norridgewock of the following purport: "March 16, 
1846. Received notice from John C. Page, jailer at Norridge
wock, that Imlah J. Withie was in jail for taxes, and claimed relief 
as a pauper." "April 2, 1846, John 0. Page gave notice that 
the town of Hartland had promised to settle the bills of Imlah J. 
Withie." 

A question is raised as to the admissibility of this document. 
For present purposes it is immaterial whether we call it a record 
or a memorandum. It is produced and sworn to by a witness in 
whose handwriting it is, and who so far as appears wrote it at 
the time of the transaction. As snch an instrument it is admissi
ble so far as it contains facts within the personal knowledge of 
the witness, though such facts may, at the time he testified, have 
escaped from his recollection. Anderson v. Edwards, 123 Mass. 
273. ·with this q nalification the record proves that notice was 
given to the overseers of Norridgewock that Withie was in jail 
and claimed relief as a pauper. It does not show that he actually 
did claim such relief, nor that he actually was in need of sncli 
relief. These facts so far as they appear at all, came from Mr. 
Page and are therefore mere hearsay testimony, and under the 
objeetion must be rejected. It does not appear that any action 
on the part of the overseers of Norridgewock followed this notice, 
except that notice by one of them was given to the overseers of 
Hartland. There is no evidence whatever that any investigation 
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into the condition of Withie was made by the overseers of Nor
ridgewock as was clearly their duty before furnishing aid. Nor 
is there any other proof in the case which shows the necessity for 
immedi:ite relief. Hence all foundation for furnishing pauper 
supplies fails. 

But farther, so far as the case shows no supplies were in fact 
furnished. Undoubtedly Page furnished the alleged pauper his 
board while in jail and possibly he might have done so relying up
on the liabilit,Y. of Norridgewock under the notice given. But the 
overseers paid nothing, nor did they by any act of a rm1jority as in 
Fayette v. Livermore, 62 Mctine, 233, make themselves liable to 
pay anything. Nor does it appear that they wet·e legally liable. 
If the act of Page was a sufficient "notice and request'' under 
the statute which may perhaps be doubted, still that would not 
be sufficient to enable him to sustain an action for his board. 

Before that could be done, there must be proof of distress and 
need, of which as we have seen the case is entirely barren. We 
do not however mean to admit that such liability would be suf
ficient to break the continuity of the residence. The supplies 
_must be actually furnished though it may not be material whether 
actually paid for by the town, or furnished upon its authorized 
credit, otherwise they would not be supplies within the pauper 
act. Hampden v. Bangor, 68 Maine, 368. 

The case is equally wanting in evidence to show that any sup
plies were furnished by Hartland. The record produced shows a 
promise only to pay, bnt for reasons already given it was not 
competent proof even of that. It was a fact obtained from Page 
and is no more than hearsay. But were it othet·wise Hartland 
under the statute stood in the place of creditor to Withie and 
whatever might be the debtor's condition the town might be made 
liable to pay his board and it might prefer in the character of 
creditor to pay the bills accrued and discharge him rather than 
risk a greater liability. In Norridgewock v. Solon, 49 Maine, 
385, and E. Sudbury v. Sudbury, 12 Pick. 1, ~ited in defense, 
supplies were actually furnished, and a:re therefore not applicable 

to this case. 
The result is that the continuity of the pauper's residence in 
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Hartland was not broken and he gained thereby a settlement in 
that town. 

Def end ants defaulted. 

APPLETON, C. J., BARROWS, V!RGIN, PETERS and SYMONDS, JJ ., 
concurred. 

WILLIAM A. N. LoNG vs. JAMES E. WADE, appellant. 

Kennebec. Opinion November 20, 1879. 

Mortgagee. Tenant. Rent. 

A mortgagee is not entitled to the rent of the mortgaged premises from the 
tenant of the mortgagor till he takes possession, or requires the tenant to 
attorn to him. Prior thereto the mortgagor is entitled to the rent. 

ON FACTS AGREED. 

AssuMPSIT for rent. 

Certain premises situated in Angnsta were mortgaged by a 
prior owner to the Augusta Savings Bank by a valid mortgage 
duly recorded. The plaintiff became the owner of the equity of 
redemption. The mortgage was foreclosed by publication, duly 
recorded, but the equity of redemption had not expired February 
17, 1877, when the plaintiff ]et the premises to the defendant as a 
tenant at will for rent of $50 per year. On May 1, 1877, the 
defendant paid the rent sued for in this action (rent dne from 
February .17 to May 1,) to the mortgagees, who as mortgagees, 
had demanded it. Subsequently the plaintiff commenced this 
action . 

. The plaintiff to become nonsuit, or the defendant to be defaulted 
as the law court shall adjudge from the above agreed statement 
of facts. 

H. M. Heath & B. Wilson, for the plaintiff. 

S. & L. Titcomb, for the defendant. 

APPLETON, C. J. The plaintiff, being the owner of the equity 
of redemption of certain mortgaged premises of which a fore

~J 711(. '{ 211 
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closure had been commenced by publication, on February 17, 1877, 
leased the same to the defendant for one year as t_enant at will. 
On the first of the following May the defendant paid the mort
gagees the rent from February 17 to that date, the mortgagees 
having demanded the same. This aetion is for the rent accruing 
between those dates. 

The plaintiff owning the equity, leased the mortgaged prem
is~s to the defendant, who entered into possession and occupied 
under him. Nothing shows or tends to show that the mortgagees 
were in pos8ession or did any act claiming the rents and profits 
till the demand in May, when the rent in controversy was paid. 

The plaintiff represents the mortgagor. The mortgagor, so 
long as he remains in possession, or until entry by the mortgagee, 
may receive the rents and profits to his own use and is not liable 
to ariswer for them to the mortgagee. Boston Bank v. Reed, 8 

Pick. 459. He is not even liable for those accruing between 
the commencement of action to foreclose and the time of taking 
possession upon execution. Mayo v. Fletcher, 14 Pick. 525. 
The purchaser of the equity stands in the place of the mortgagor, 
with a right to take the rents and profits to his own use until 
the mortgagee shall enter or do some equivalent act. Field v. 
Swan, 10 Met. 112. Here no entry nor any equivalent is shown 
earlier than May 1, for it is absurd to suppose that the plaintiff 
would have given, 01· the defendant have taken, the lease if the 
mortgagees had previously entered or were in possession, when 
the lease was given. 

The entire weight of the authorities is in favor of the plain
tiff's right to recover. Noyes v. Rich, 52 Maine, 115. W,ilder 
v. lloughton, l Pick. 137. Russel v. Allen, 2 Allen,44. 

Judgment for the plaintiff. 

WALTON, BAuRows, DANFORTH and SYMONDS, J J., conetur~d. 
LrnBEY, J., did not sit. 
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STATE V8. LEANDER B. STOYELL. 

Franklin. Opinion November 21, 1879. 

Evidence. Medical expert. Former declarations. 

In the trial of an indictment for an assault with intent to kill, it is within the 
province of a medical expert, and legally admissible, for him to state what 
were the dangers naturally and usually attendant upon blows upon the head 
such as would produce the wounds described at the trial. 

To the extent to which it is competent to prove the former declarations of a 
witness at all, whether under oath or not, he is a competent witness to prove 
them, unless some legal right of personal privilege is thereby impaired. 

ON EXCEPTIONS. 

Indictment containing three count~, the first for an assault with 
intent to murder, the second for an assanlt with intent to kill, and 
the third for assanlt and battery committed on Andrew T. Tuck. 

During the trial the county attorney asked Dr. P. Dyer, a reg
ular physician of long practice, a government witness, if such 
wonnds (as were daimed to have bee11 made in this case upon the 
head with a hatchet,) were dangerous to life; and the. witness 
answered that "we always consid~r blows upon the head danger
ous." The witness was then asked, "From what does the danger 
arise." The question was seasonably objected to, but the objec
tion was overruled, and the witness allowed to answer. 

Said Tuck was called by the state and on cross~examination 
was asked if he teetified to certain things before the trial justice, 
but, objection being made, it was excluded. 

Among other instructi@ns given the jnry the court instructed 
them in this manner: "You have a right to infer from the nature 
of the act that he (the defendant) intended to take life, if the 
means nsed were calculated to effect that object. Are you satis
fied that it was a deadly weapon, and was it used in a manner 
calculated to cause death ?" 

To which instructions and adjudications, (the verdict being 
guilty under the second count in the indictment,) the respondent 
alleged exceptions. 

Elias Field, (county attorney) for the state. 
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H. L. Whitcomb, for the defendant. 

SYMONDS, J. The indictment in this case, in three counts, 
charges first, assault with intent to murder, secondly, assanlt with 
intent to kill, thirdly, assault and battery. 

The verdict was against the respondent upon the second count, 
charging assault with intent to kill. 

The first exception states that "during the trial the county 
attorney asked Dr. Dyer, a regular physician of long practice, 
and a government witness, if such wounds (as we~e claimed to 
have been made in this case upon the head with a hatchet) were 
dangerons to life; and the witness answered, "we always consider 
blows upon the head dangerous." The witness was then asked, 
"from what does the danger arise." The question was seasona-_ 
bly objected to, but the objection was overruled and the witness 
allowed to answer. 

From this extract from the exceptions we infer, that the only 
objection was to the last question proposed to the medical expert, 
from what does the danger from blows on the head arise. The 
case does not state the reply of the witness--and it is difficult 
to see, without knowing the answer, how the respondent was 
aggrieved by admitting the question ; even if we were to assume 
that there was some irregularity about it, either of form or sub
stance. 

But it wonld be strictly within the province of a medical expert 
to state to the jury in answer to a question like this what were 
the dangers naturally and usually attendant upon blows about the 
head, such as would produce the wounds described at the trial. 

In another clause of the exceptions, two sentences from the 
charge are given, as to the inferences which might properly be 
drawn by the jury from the use by the respondent of a deadly 
weapon, at the time of the assault; if they were satisfied that 
such a weapon was employed, and in a manner calculated to cause· 
death. 

But the exceptions further state, that "all of the stenographer's 
report of the charge upon the subject to which these sentences 
relate, is a part of these exceptions for the purpose of showing 
how they were qualified or enlarged." 
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No such report has been given to this court, and this exception 
is not before us for consideration. 

The exceptions fnrther state that the complainant, Andrew T. 
Tuck, on whom the assault was committed, "was called by the 
state, and on cross-examination was asked if he testified to certain 
things before the trial justice, bnt objec'tion being made it was 
excluded." 

Here, also, the exceptions fail to show that the respondent 
has been in any manner aggrieved. What was the testimony 
excluded, whethei· it was material or pertinent .in any aspect 
of the case, or what was the ground of the ohjection or the 
exclusion, 011 all these vital points, without which the court 
cannot determine that the respondent has been aggrieved by any 
error in law, the case is silent. It may be true that the complain
ant testified to many things before the trial jnstice, which were not 
admissible in evidence, either for or against him, and about which 
it was not competent to interrogate him again. This court, at 
all events, cannot assnme the contrary. 

This exception must be overruled. 
The rule referred to in State v. Knight, 43 Maine, 128, that a 

witness cannot be called upon to state his testimony given on a 
former occasion, in a trial where the same evidence is relevant, 
we have no doubt arose under the conflict of authority which long 
prevailed upon the qnestion, how far the previous statements of a 
person, made under oath, can be proved against him when on 
trial for crime. 

This question is very elaborately considered in the case of 
State v. Gilman, 51 Maine, 206, and the decision was in favor 
of the admissibility of the evidence in that case. 

So far as it is competent to prove what have been the declara
tions of a witness on former occasions, whether made nnder oath 
or otherwise, we see no reason why it is not competent to prove 
the_m by himself, if it can be done without interfering with any 
right he may have to claim the privilege of not criminating him
self. Except to the extent of such a privilege, where it has not 
been waived, the witness shonld testify, ff called upon, to all facts 
within his knowledge that are pertinent and legally admissible~ 
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The witness being competent, and the testimony admissible, there 
can be no exception of certain matters about which the witness 
is not to be interrogated, unless it arises from a personal privilege 
claimed. In fact, it is a very general practiee in the courts of 
the country, although not in all instances in this state, to require 
the attention of the witness to be called to the time and place of 
an alleged declaration inconsistent with his present testimony, in 
order to lay the foundation for offering impeaching evidence. 

Although there is nothing in this case to require it, it may con
tribute to uniformity of practice in this respect in the future, for 
the court to establish the rule, that, to the extent to which it is 
competent to prove the former declarations of a witness at all,. 
whether nnder oath or not, he is a competent witness to prove 
them, unless some legal right of personal privilege is thereby 
impaired. 

Exceptions overruled. 
Judgment for the state. 

APPLETON, 0. J., WALTON, VmGIN, PETERS and LIBBEY, JJ., 
concurred. 

Ex parte Nason :-In re Thompson & another. 

York. Opinion March 1, 1880.* 

Insolvency. Private and partnership indebtedness. Proof of claim. 

The holder of a joint and several note given by partners in their partnership 
name, they being in insolvency as partners and individuals, is entitled to 
prove his note against the joint estate of the firm and also against the sev
eral estates of the individual members of the firm, and to receive dividends 
from all the estates. 

The holder is entitled to receive dividends upon the whole claim, provided 4,e 
does not receive in all more than his full due, unless he has received a di-J!
dend on one estate before making proof against another. Where a dividend 
has been paid, and generally when declared, on one estate before proof is 
made against another, the amount thereof should be deducted, and a divi
dend from the balance only allowed from the other. 

"'This and the following case are published early, and without regard to chronolog-
ical order, on account of importance of the opinions. Rep. 
)J11'vv ~/'t.0 
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When the members of a firm, having no firm name and no joint estate other 
than that of the firm, give a joint note in their individual names for money 
borrowed for and used in their partnership business, such note is provable 
in insolvency against their partnership estate. 

ON EXCEPTIONS. 

Joseph Titcomb & vV. L. Thompson had for many years been 
engaged together in ship building in Kennebunk, and were reputed 
to be wealthy. 

In consequence of losses and a continued depreciation of their 
property and the ship building business, they determined that it 
was their duty, and that the interests of their joint and separate 
creditors required a suspension of their business rmd an applica
tion of their property to the payment of their liabilities before 
any further depreciation took place. IT nder ad vice of counsel, 
to accomplish this purpose they made the voluntary assignment 
appearing in the records, under the provisions of the in sol vent 
law, c. 74, 1878. 

The re.cords show that said Titcomb and Thompson were duly 
adjudicated bankrupts, individually and as copartners. The sched
ules filed by them show they were copartnera and show copart
nership liabilities, and assets; they also had individual assets to a 
still larger amount. 

Oharles W. Lewis and another, appellants fo this proceeding 
from decree of judge of insolvency, were creditors of said Tit
comb and Thompson, and duly proved their claim against t~em 
as partners. 

Joseph T. Nason, respondent, is also a creditor of said insolvent 
debtors; his said claim comprised two notes of hand of the fol
lowing tenor, to wit: 

"$6600. KENNEBUNK, Apr. 11, 1874. 
For value received we jointly and severally promise to pay 

~seph T. Nason or order sixty-six hundred dollars on demand 
with interest at seven per cent per annum payable semi-annually. 

JOS. TITCOMB. 

w. L. THOMPSON." 
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"$2750. KENNEBUNK, May 28, 1878. 
For value received we jointly aud severa11y promise to pay 

Joseph T. Nason or order twenty-seven hundred and fifty dollars 
on demand with interest at seven per cent payable semi-annually. 

JOS. TITCOMB. 

w. L. THOMPSON." 

Nason duly proved his claims against the separate estates and 
also against the partnership estate and the same were duly allowed 
by the judge of insolvency; at a subsequent period these appel
lants put in their objections, and the same were overruled and the 
proofs ordered to stand as made. From this the appellants ap
pealed to the supreme judicial court at nisi prius, where the 
decree of the court of insolvency was affirmed, and appellants 
alleged exceptions. 

The objections filed by the appellants we1·e that the proofs of 
said claim were filed and allowed against the said Titcomb and 
said Thompson as alleged copartners and against their alleged 
copartnership estate, and also against said Titcomb and said 
Thompson severally and individually and against their several 
and individual estates. 

That said claim is in fact and in legal effect a deht, that should 
be proved, if at all, either against said Titcomb and said Thomp
son as copartners and against their copartnership alone, or against 
said Titcomb and said Thompson, severally and individually and 
against their several and individual estates alone. 

That one of said proofs of claim, to wit, the one against said 
Titcomb and said Thompson as copartners, or the one against 
them severally and individually should be disallowed and expunged. 

Other facts appear in the opinion. 

J. .M. Goodwin, for the appellants, contended, inter alia ; I. 
that such a claim is not a partnership debt to be proved against 
the partnership estate, and cited, In re Tesson, 9 B. R., 378. 
Bump. Bank., 234, 763. In re Bucyrus, Mac. Co. 5 B. R. 303. 
In re Webb, 2 B. R. 614. 

,II. If these notes can be regarded as a firm debt, and liable to 
be proved against the copartnership assets as well as the individ-
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ual assets, it is so only in the alternative; the holder having the 
right to elect his remedy against firtn or individual estate. 

Hilliard on Bank. (2 ed.) 722, and cases cited. Byles Bills and 
Notes, 6, note 2. Story Part. §§ 385, 388, 384. Ex parte Row
landson, 3 Peere Will. 405, 406. 

R. P. Tapley, for the resporident. 

PETERS, J. A question in the case is this: If a person holds a 
joi.nt and several note given by partners in thefr partnership name, 
they being in insolvency as partners and also as individuals, is such 
person entitled to prove his note against the joint estate of the 
firm and also against the several estates of the individual members 
of the firm, and to receirn dividends therefrom? We are of the 
opinion that he may do so. 

The authorities of the present day are strongly in favor of snch 
a rule in the settlement of bankrnpt or insolvent estates. The 
English courts, after some hesitation, at an early day decided 
against the doctrine. The earliest and the leading case in our 
own conntry upon the question was a jndgment pronounced by 
Judge Sprague in the United States district court, Massachnsetts 
District, in 1843. In n Peter Farnum, 6 (Boston) Law Reporter, 
21. This important case was never pnblished in any regular book 
of reports, probably because the bankrnpt law of 1841, under 
which the qnestion arose·, had been repealed before the decision 
was announced, thereby rendering the case. as a precedent of less 
practical consequence. Judge Sprague vigorously opposes what 
was then the view of the English courts upon this qnestiou. 
Judge Story, in his work on partnership (§ 384, et seq.) published 
in 1841, admits that the English doctriqe was too firmly estab
lished to be shaken, though he declares against it as, in his opin
ion, not having solid ground of equity or general reasoning to 
stand upon. The question has excited considerable attention in 
the courts of this country in cases arising under the late bank
rupt law, and the deeisions ha~e been quite uniformly in accord
ance with the rule laid down by Judge Sprague in the case referred 
to. In 1861 the Eng1ish rule became partly, and in 1869 wholly, 
changed by statutory enactments. The rule of pracvce in their 
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courts, in this respect, is now the same as it is generally in the 
courts of this country. It will be noticed, both in the American 
and English cases hereafter cited, that no distinction is made, in 
the application of the principle of double proofs and dividends, 
between that class of cases where the note is signed by a partner
ship as a joint and several note, and the cases where the note is 
signed by a firm payable to one member of the firm as payee and 
by him indorsed to the holder. The following cases are pertinent 
to the propositions before stated. Harvey Weston, Appellant, 12 
Met. 1. Borden v. Cuyler, 10 Onsh. 476. Ex parte Farnsworth, 
1 Low. 497. In re IT. F. Holbrook, 2 Low. 259. Mead v. 
National Bank, 6 Bla tch. 180. In re Oram, 1 B. R. 132. In 
re Bigelow, 2 B. R. 374. In re Tesson, 9 B. R. 878. Emery 
v. Canal Bank, 7 B. R. 217. In re Dow, 14 B. R. 307. Simp
son v Henning, L. R. 10 Q.B. 406. B'x parte Honey, L. R; 7 c. 
178. Ex parte Stone, L. R. 8, c. 914. In re Plummer, 1 Phil
lips, 56. 

We have no hesitation in adopting the doctri!le of the federal 
courts upon this question, and if the question was untouched by 
authority we do not see how a contrary conclusion could logically 
be reached. A joint and several note contains in one instrument 
two con tracts separate and distinct from each other. The makers 
promise as a firm and also as individuals. In a legal sense, the 
parties to the two contracts are not the same but different parties. 
The parties meant something by this form of double contract. 
The holder intended to have a security upon more than one estate. 
The presumption is, that the creditor would not have paid the 
consideration he did, had it not been upon the expectation of a 
double security. Why should not a creditor have, as Lord Eldon 
(Ex parte BevflJl, 10 Vesey, Jr. 107) thong ht he ought in justice 
to have, "the benefit of the caution he has used." He might have 
taken separate notes for the same debt. Why not allow the same 
thing to be simply and directly done? As said in In re Honey, 
supra, "if people are allowed by law to take a joint and several 
security, it seems unreasonable that those who have given such a 
security shonld not be bormd by it, according to its terms." One 
of the judges, in that case, re::narked : "The effect of our revers-
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ing the registrar's decision wonld simply be to necessitate the nse 
of a little more paper and a little more ink for the purpose of 
doing the same thing." The prime obstacle in the way of this 
rule in the early bankruptcy practice in England, was an idea of 
their courts that the remedy at law on a joint and severnl contract 
must be by suing either jointly or severally, an'd not suing both 
ways. This technical difficulty does not exist in this state, where 
the double remedy is permitted in snits at law. Tu,rner v. Whit
more, 63 Maine, 526. Our insolvent act provides, as did the late 
bankrupt law, for administering the joint and several estates of a 
firm separately. The firm as a firm and the partners as individ
uals may not be in insol ,·ency at the same time. Gorey v. Perry, 
67 Maine, 140. Our conclusion is that in this case the dividends 
from the three estates must be allowed upon the whole claim, pro
vided the holder does not receive in all more than his foll due. 

Where a dividend has been paid, and generally when declared, 
on one estate before proof is made against another, the amount 
thereof should be deducted, and a dividend on the balance only 
allowed from the other. Here the different proofs have the same 
effect as if they had been made simultaneously. In re Peter 
Farnnm, ubi supra. Sohier v. Loring, 6 Cush. 537, and citations. 
Ex parte Wildman, 1 Atk. 109. Ex parte Taylor, 1 De Gex 
and J, 302. Ex parte Talcott, 2 Low. Dec. 320. Ex parte 
Harris, Id. 568. 

Another question is raised upon the part of the objeetors. Is 
the estate of the finn holden upon this note, the members of the 
firm signing their individual names thereto, and not affixing any 
name as copartners 1 The note was given for money borrowed 
for and nsed in the partnership business. The partners had never 
adopted a firm name. This was one of their moo.es of signing as 
partners. And there was no joint estate outside of the estate of 
the firm. This mode of signing binds the partnership as effectu
ally as any other could. There are many cases, under different 
phases of fact, that sustain this position. .Agawam Bank v. 
Horris, 4 Cush. 99. Trowbridge v. Oushman, 24 Pick. 310. In 

• re Thomas, 17 B. R. 54. Richardson v. Higgins, 23 N. H. 106. 
Tucker v. Peaslee, 36 N. H. 167. Maynard v. Fellows, 43 N. 
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H. 255. Kendrick v. Tarbell, 26 Vt. 512. Turner v. JaycolJ, 
40 N. Y. 470. Norton v. Seymour, 3 Man. G. & S. 792. 
Brackett v. Stokes, 58 Tenn. 44-2. Tilley v. Phelps, 18 Conn 
295. In re Warren, Davies R. 324. Forsythe v. Woods, 11 
Wall. 486. Hoare v. Oriental Bank, L. R 2 c. 589. Waite 
v. Foster, 33 Maine, 424. Paine v. Dwinel, 53 Maine~ 52. Pars. 
Con. vol. 1, *214. Berkshire Woolen Oo. v. Julliard, 75 N. Y., 
535. When partners make covenants under seal, the true mode of 
sjgning is individually. 

Exceptions overruled. 

APPLETON, U. J., WALTON, BARRows, DANFORTH, LIBBEY and 
SYMONDS, J J., concurred. 

Ex parte First National Bank of Portland :-In re Thompson 
& another. 

York. Opinion March 1, 1880. 

Insolvency. Individual and partnership debts. Proofs of claims. 

Two persons, partners, not having adopted any firm name, made notes in 
their individual names, one as maker and the other as payee and indorser, 
and got the notes discounted at a bank, for the purpose of using the money 
obtained thereon, and using it, in their partnership business. They are in 
insolvency and have estates both as partners and as individuals. It was not 
known to the bank, when the notes were discounted, that they were partner
ship paper or given for partnership purposes. Held: That the bank had an 
election to prove its claim either against the partnership estate, or against 
the estates of the individual members of the firm; but was not entitled to 
prove them against both the joint and the several estates. 

The bank having filed the claims against all the estates before the rule affect
ing its interests had been established by statute or judicial decision, a reason
able time is allowed to reconstruct the proofs in accordance with the princi
ples of the decision given. 

ON EXCEPTIONS, 

On October 28 and November 6, 1878, the partnership of 
Joseph Titcomb and Wm. L. Thompson, as well as they individ
ually, were duly adjudged ins0lvent by the court of insolvency, in 
and for the county of York, on due proceedings had. 

VOL.LXX. 24 
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On December 28, 1878, the First National Bank, appellants in 
this proceeding, filed in said court proof of a debt against the 
partnership amounting to $5,827.93, comprising $5,476.16 (mak
ing the proper rebate of interest) "for money loaned on the two 
promissory notes and in form signed by said Thompson as maker, 
payable to said Titcomb and indorsed by him, bnt really made, 
discounted, and proceeds used in the course of their partnership 
business and for partnership purposes." Also $351.6 7 for money 
loaned to Joseph Titcomb and Wm. L. Thompson as joint indors
ers of a promissory note signed by David Clark, payable to said 
Joseph Titcomb.and Wm. L. Thompson and by them indorsed, 
which note has been protested for non-payment. 

The deposition of the appellant's cashier, filed as proof of the 
debt, averred that the appellants had no "security whatsoever, 
except the right to prove said notes against the separate estates of 
said Thompson and said Titcomb, which said bank does not waive, 
but expressly reserves to itself." 

On the same day the appellants also filed proof of a debt against 
Joseph Titcomb individually for the said sum of $5,476.16 as 
indorser of the two notes first above mentioned, the deposition of 
the cashier averring that the hank had no security whatsoever, 
except the right to prove said notes against said Thompson's 
individual estate, and also the right to prove said notes against 
the joint estate of said Thompson and Titcomb as partners, which 
said rights and proofs already made, are not waived but expressly 
claimed. 

Like proofs were made and reservation cl~imed against the 
individual estate of W. L. Thompson. 

On the same 28th December, Oyrns K. Brock, a creditor of W. 
L. Thompson, filed objections to the allowance of the appellant's 
claim against the separate estate of Thompson, in substance, 
as follows: 

1. Because Thompson is not liable upon said notes as maker, 
as upon his distinct and separate contract;and neither is Titcomb, 
as his distinct and separate contract as indorser ; 

2. Be.cause the consideration of the notes passed to Thompson 
and Titcomb jointly as partners and for partnership uses, and 
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were given and accepted as partnership notes and not as the 
separate notes of Thompson as maker and of Titcomb as indorser 
individually; 

3. Because said notes have been proved and allowed against 
the partnership estate of Thompson and Titcomb, and are in fact 
and in law partnership notes and not provable against their 
respective separate estates; and 

4. Because said bank is not a creditor of Thompson individ
ually so as to be entitled to any distribution from his separate 
estate. 

Joseph Dane, assignee of the insolvents, also on the same day 
filed objections to the allowance of said first two notes against the 
separate estate of Titcomb, the same in substance as the first three 
above named, adding a fourth in substance that, if in law said 
notes constitute a debt, either against the partners and the part
nership estate, or against them individually, yet they are not 
provable against their joint and separate estates ; but that the 
appellants are bound to elect against which they will prove them ; 
and that they are entitled to dividends only from the partnership 
or separate estates, against whichever they may so elect to prove 
their claim. 

The judge of the court of insolvency allowed the proofs against 
the partnership estate, but disallowed them against the separate 
estates of Titcomb and of Thompson, whereupon the bank appealed 
and duly entered their appeals at the Jan nary term, 1879, of the 
supreme judicial court, holden at Saco, when the 18th of February, 
1879, was duly assigned for the hearing, which was then com
menced and adjourned to March 20, 1879, when it was concluded. 
The cases were then continued for advisement, until the 31st 
March, 1879, when the presiding justice directed that the jndg-

• ment and decree of judge of the court of insolvency be reversed 
and that the proofs of the appellants on the two notes made by 
said Thompson and indorsed by said Titcomb be allowed against 
the individual, but not against the joint estate of Titcomb and 
Thompson-putting the ruling upon the ground that commercial 
paper is different from other written contracts, and that nothing 
dehors the notes is admissible to change their terms or the liab~l-
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ities of the parties to them-that the notes themselves disclose no 
partnership or partners in the transactions. 

The appellants alleged exceptions, and the parties agreed that 
the law court may pass such final orders and· decrees concerning 
the proof of said debts as the law of the case requires, and may 
consider the facts found, if in their opinion evidence of such facts 
is admissible. 

M. 1lf. Butler & C. F. Libby, for the appellants, contended 
that the appellants are entitled to prove against both the partner- · 
ship and individual estates, and cited Emery v. Canal Bank, 7 
Bank Reg. 217. Ex parte Farnham, 6 Law R. 21. Head v. 
Nat. Bank, 2 Bank Reg. 173. In re Bigelow, 2B. R. 371. In re 
Bradley, 2 Biss. 515. Stephenson v. Jackson, 9 B. R. 255. In 
re Thomas, 17 B. H. 54. In re Holbrook, 2 Lowell, 262. Ex 
parte Young, 2 Rose, 40. Trowbridge v. Ousliman, 24 Pick. 
310. In re Warren, 2 Ware, 322-6-7. In re Thomas, 17 N. B. 
R. 54. Richards v. Higgins, 23 :N. H. 106. Kendrick v. Tarbill, 
26 Vt. 512. 1 Story Eq. J ur. § 175 and cases cited. Ex parte 
Norfolk, 19 V cs. 458. Robinson v. Wilkinson, 3 Price, 538. 
lffillidge v. B. I. Co., 5 Cush. 158, 170. Emerson v. Prov. H. 
M. Oo. 12 Mass. 237, 245. Reimsdyk v. I~ane, 1 Gallison, 630. 
Ex parte Adamson, 8 Law R. Ch. Div. 807. 2 Lind. Part. 1248. 
Robson Rank. 617. Ex parte Bentley, 2 Cox, 218. Ex parte 
Bond, 1 Atk. 98. 

S. 0. Strout & H. W. Gage, for C. K. Brock, objecting cred-. 
itor, contended that notwithstanding the_ form of the notes, they 
are to be treated in insolvency as partnership notes, and so must 
be proved by the ~.ppella_nts against the firm, and cannot be 
proved against the individual estates. Wild v. Dean, 3 Allen, 
579. Babb v. Mudge, 14 Gray, 534. • 

The weight of authority here, asin England sustains our position, 
that commercial paper, no matter what its form, if really made, 
and proceeds used for firm purposes, is treated, in insolvency, as 
partnership paper. In re Warren, 2 Ware, 322. Kendrick v. 
Tarbell, 27 Vt. 512. Norton v. Seymour, 3 M. G. & Scott, 792. 
23 N. H. 206. 
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"The bankrupt court acts upon equitable principles," Judge 
Lowell says, In re Holbrook, 2 Lowell, 262. In Head v. U. 
Bank, 2 B. R. 1 77, Judge Hall calls this doctrine a reasonable 
one, that the form of the security does not determine its character 
as a firm or individual debt, and cited with approval, ex parte 
Br6wn, 1 Atk. 225, and ex parte Emity, 1 Rose, 61, in which 
one partner gave his own bond for money borrowed for the firm 
and it was held a firm debt. In re Thomas, 17 B. R. 55. In re 
Gesson, 9 B. R. 378. 

To constitute a firm note at law, it must be signed by the firm 
name. The firm in law, is an entity as distinct from its members, 
as a corporation from its stockholders, and a note signed by every 
member of a firm in his individual name, would be an individual 
and not a firm liability, at law, but such pap6r, in bankruptcy, is 
uniformly treated as firm paper, if it is proved to have been made 
and used in and for firm purposes. And yet such paper, if payable 
to order, is as much commercial paper, as the notes in controversy 
here. Ex parte Weston, 12 Met. 1. 

In the case at bar, the note::; are executed in one form-there is 
no firm contract and· individual contract on their face. They are 
either individual or firm liabilitie•s-not both, and therefore fall 
within the equitable principle, that being proved to have been 
made and used in that form for partnership purposes, they are to 
be treated, in marshalling the assets in insolvency, as firm liabil
ities, to be paid from the firm assets and not individual. Agawam 
Bank v Morris, 4 Cush. 99. 

We do not overlook the fact found by the court, that at the 
time the notes were discounted, the bank had no knowledge that 
they were for firm purposes. Undoubtedly if the hank took the 
paper as individual paper, according to its form, they would have 
the right to say that they would rely upon the liability apparent 
upon the paper, and hold the parties as maker and endorser indi
vidually, but when they learned the fact, whieh they state in their 
proofs against the firm, that the note, notwithstanding its form, 
was made and discounted for the firm, and proceeds used for firm 
purposes, they had the right to elect whether to stand upon the 
form of the paper or rely upon the firm liability. But they were 
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bound to elect when they proved, they then having knowledge of 
all the facts, and by proving against the firm, they did elect to 
hold the firm, upon the equitable doctrine administered by the· 
courts and enacted in our statutes (§ 54), and thereby waived 
their right to stand upon the form of the paper. They cannot set 
up the form of the notes for one purpose and ignore it for anoth
er. They have had their proof against the firm allowed upon the 
ground that these notes are not what they appear, but are really 
to be treated as firm notes, and they still retain and have the 
benefit of it. It is therefore too late for them to fall back upon 
the form of the paper, and their ignorance of the facts, at the 
time the notes were discounted. The reservation of this right in 
the proofs is of no avail. Thefr two claims are incons rntent-they 
cannot both stand-and after weighing the probabilities they have 
elected to hold the firm, and by so doing have lost the claim 
against the individuals. Hilliard on Bankruptcy, § 4, 527. Wat-· 
son, 19 Vesey, 459. In re Herrick, 13 B. R. 312. 

The creditor is bound to make his election when he knows he 
has the right of choosing his debtor. Per Lord Tenterden, in 
Thomson v. Davenport, 9 B. & C. 87. Patterson v. Gandasequi, 
15 E~st. 62. Raymond v. Gramer & Eagle Mills, 2 Met. 327. 

vVe think, therefore, that the bank must stand to its proof 
against the firm, and cannot pro,Te against the indiddual estates. 
It follows, of course, if we are right in our position, that a note 
in form individual, is to be treated, in insolvency, as a firm note, 
if it was made for firm purposes; that evidence is admissible to 
show such a state of facts as would bring the paper within this 
principle. Trowbridge v. Cushman, 24 Pick. 313. 

Joseph Dane, assignee, pro se, contended that the appellants 
must prove against the joint, or several, estates; and in a very 
elaborate, learned and interesting brief said, inter alia; 

1. In the matter of proof of claim, in the course of insolvency 
proceedings in this state, the creditor's only right is to make his 
proof upon contracts against partnership or separate estates, or 
against all of said estates, just as such creditor's claim shall be 
found to be in its nature partnership or individual, or partnership 
and individual. Determine the nature of the contract in respect 
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to its being partnership or individual, distinctively so, or as hav 
ing both of these as distinct contracts and the question is solved 
as against the estate or estates where provable. 

And further, such a creditor cannot prove double upon one 
distinct contract in order to elect against which estate he will 
draw dividend-but only against the distinct estate against which 
he has his distinct contract; and cited Insolvent act 1874, c. 74, 
§§ 13, 5.4. Stat. Mass. 1838, § 21. U. S. B. law, 1841, § 14, 
1867, § 36. Conant v. Perkins, 107 Mass. 81. Stat. 1874, §§ 53, 
22, 35. Ex parte Whitside, 1 Rose, 319 (year 1813). Ex parte 
Graham, 1 Rose, 458 (year1813). Turner v. Whitmore, 63 Maine, 
526. 

It will be seen on reference to the cases, that changes in proof 
have been allowed from one estate to another for special equitable 
reasons. Generally because the first was made under mistake and 
in ignorance of the right to prove against the other estate. In re 
Adamson r,ited by counsel the first proof was made in utter ignor
ance of any right to prove against the other estate and conse
quently the court held that he was not concluded for there could 
be no election about a matter of which there was no knowledge, (a 
ground on which the bank here cannot rest as we shal1 hereafter 
show it had full knowledge.) The cases in England upon the sub
ject of proof are conflicting and contradictory. The whole matter 
was for a very long period governed by equitable considerations, 
it being said that the court had "a legal and equitable jurisdiction." 
If we look at the proceedings .. mrefully we find it was as much a 
matter of practice as anything. The first statute was passed, 34 
and 35 Hen. 8, year 1543, entitled an "Act against sueh persons 
as do make bankrupt." Under this the "Lord Chancellor," (and 
others enumerated) "shall have power and authority" 
"to take by their wisdoms and discretion such 9rder and direction" 
in brief as seemed proper "over the bodies and property of the 
persons described, for the true satisfaction and payment of the said 
creditors." There were no commissioners under this statute. These 
were provided for, Stat. 13, Eliz. chap. 7, year 1571, and we.re 
appointed by the Lord Chancellor. By the Stat. June 24, 1732, 
5 Geo. 2 chap. 30, provision was made for assignees, proof of 
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debts, commissions to order dividends, and the Lord Chancellor 
was authorized to have proceedings of record. Thfa act was for 
three years but finally made perpetual. See acts in full in "Cooke 
on Bankruptcy." It was the practice in cases of partnership to 
issue commissions generally, joint commissions and several com
missions, and sometimes proof was all made under one. The 
irregularity was such that in 'l'e Simpson, 1 Atkyns, 138, the Lord 
Chancellor said "'it should seem for the future that where there -is -
a joint commission ·depending, separate creditors ought not to take 
out a separate commission but apply for an order to be let in and 
prove their debts under the joint commission." As late as 1815, 
Rojfrey, ex parte, 19 Ves.469, the Lord Chancellor says: "In bank
ruptcy the Lord Chancellor exercises more by habit and practice 
than authority." * * * "Upon the statutes and the decisions 
in bankruptcy it is obvious that no authority is given by the stat
ute for a great part of the jurisdiction now exercised, and unless 
Lord Hardwicke was right in supposing (according to a note 
which I have,) that the legislature giving the jurisdiction to the 
Lord Chancellor intended him to exercise both a legal and an 
equitable jurisdiction, there is no authority for a vast deal that is 
done. It is impossible to support what we do upon joint and 
separate commissions, even to the harsh proceeding of commit
ment, except upon the principle, which I was happy to find in 
that note of Lord Hardwicke's, as it has explained much that 
perplexed me." 

It would not seem that the few exceptional cases in England 
in which double proof has been allowed to stand in order that the 
creditor could ascertain the greater store from which to draw a 
supply, should constitute any precedent by which claims are to 
be proved here in Maine under statute authority, when such ruling 
in England was "more by habit and practiee than authority." 

2. Parol evidence is admissible in bankruptcy and insolvency 
proceedings dehors the notes, in order to show that although in 
form apparently individual, yet that in fact they are really part
nership notes and therefore provable as such. 

It must not be forgotten in the discussion of this proposition 
that the notes in this case are to be examined as notes held 
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between the immediate parties and not as notes between· third 
parties. Ex parte Hunter, 1 Atkyn's Chancery Rep. 223. Ex 
parte Stone, 8 Law Rep. Oh. Appeals, 914. Hoare et als. v. 
Oriental Bank, 2 Law Rep. Appeal Oases, 589. The Berkshire 
-woolen Oo. v. Julliard, receivers. Copy of opinion court 
of appeal::-, N. Y. The case not yet published. Ex parte Law, 
3 Deacon Rep. Oases in Bankruptcy 541, year 1839. Linden 
v. Bradwell, 5 0. B. 583, year 1848. Edrnunds v. Bushell & 
Jone8, 1 Law Rep. 2 Q. B. 97, year 1865. Sirnpson v. Henning, 
10 Law Rep., Q. B. 406, year 1875. In re ·warren, Davies Rep. 
324. Richardson v. Higgins, 23 N. H. 106. I~endrick v. Tar
bell, 27 Vt. 502. In re Thompson & Sivyer, 17 N. B. R. 54. 
Tilley v. Phelps, 18 Conn. 295. Weston, appellant, 12 Met. 2. 
Forsythe v. Woods, 5 N. B. R. 80. 

3. If the facts found in the case are admissible, the bank 
occupied a posltion (according to the authorities already con
sidered,) where it might stand either upon its notes as several 
contracts, or elect to stand npon them as joint contracts. 

It is manifest that if they relied npon the notes as contracts, 
they could not prove them both as joint and several. Upon this 
we do not propose to add more to what has been already stated, 
than to apply the language of Wallace, J., in re Herrick, 13 N. 
B. R. Rep. (p. 314,) where he says: "The attempt of the creditor 
here is one to obtain satisfaction from the joint estate and from 
the individual estates of a demand, which was originally either 
several or joint, bnt was never both several and joint. The posi
tion is not sanctioned by precedent or analogy or principle; it 
would be rept'1gnant to common honesty to sustain it." 

4. The bank exercised its right to elect upon its contract, and 
right of proof when it proved against the partnership estate, and 
therefore has no right of proof against the separate estates. 

5. The counsel for the appellants claim a right to prove against 
the estates upon the ground of fraud on the part of the insol
vents, because of an alleged concealment of the partnership char
acter of the paper, at the time of its discount. 

We think there is no foundation for this proposition to rest 
upon in law or in fact, and the bank is not in position to raise this 
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question. It has made its proof founded upon the not~s as valid 
contracts. 

6. If the ''facts found" are not admissible, then the proofs 
against the separate estates should stand; on the other hand if 
such "facts" are admissible, such proofs should be disallowed, and 
the proof against the partnership estate should stand as allowed. 

PETERS, J. The insolvent debtors, Thompson and Titcomb, 
were partners, having no· regular partnership name. All the 
promissory notes given by them in their partnership business were 
signed either by one partner as maker and by the other as payee 
and indorser, or by both partners as joint makers in their individ
ual names. The note in the present case was given in the first 
named form, probably to give the appearance of there being two 
parties to the note instead of one. The officers of the bank who 
discounted the note were ignorant of the fact that a partnership 
existed between the parties. With the partners themselves, the 
transaction was the same as if the money had been borrowed upon 
their note in strictly partnership form. The money was borrowed 
for and applied to partnership purposes. But for failure, the 
partners would have paid the note from the money of the firm. 
One partner could have no advantage over the other, although 

one was indorser only. As between themselves, both were makers 
and both indorsers. Presumably, they intended to give a part
nership note. They have themselves treated it as a partnership 
liability under all circumstances. In executing the written evi
dence o{ a partnership promise, they made an instrument which, 
for that purpose, may be regarded as informal and literally incor
rect. 

Is the bank entitled, in insolvency, to prove its note, or, what 
is in substance the same thing, to prove its claim for the money 
given as a consideration for the note, against the partnership 
estate of Thompson. and Titcomb ? We think it is. The bor
rowed funds are a part of the partnership estate. It is just and 
equitable that the same estate, proportionally to its sufficiency, 
should restore such funds to the lender. 

The doctrine applicable to this question, and based upon consid
erable authority, is stated by Prof. Parsons in his work on Part-
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nership, p. *498. Treating of estates in bankruptcy, he says: "It 
not nnfrequently happens that persons who actually are in part
nership, and in one firm, appear to the world as distinct traders, 
or as distinct firms, for the convenience and advantage of using 
the names separately upon negotiable paper. Thus, if there are 
three partners, who call themselves so, they could use only the 
name of A:, B. & Co. But, if not known as partners, A. may 
dra.w on B. in favor of C., and B. may accept and C. may.indorse, 
and the paper have apparently three distinct liabilities. The ques
tion may then adse, may the holder proceed against the several 
estates of all these persons, or only against the joint fond of these 
firms ? The authorities on this point are conflicting; nor do they 
cover the whole ground. vVe would state the result, however, 
thus : If the holder took the paper on the credit of the several 
names, and in ignoranc.e of their joint interest, he certainl_y may 
prove against all the parties severally. Bnt he may elect to pro
ceed against the firm, or the joint fund, because what he held was 
in fact partnership paper." See Story's Part. § 388 ; n~te and 
cases. 

It is said that an objection to this doctrine is the rule of law 
that oral evidence is not admissible, in cases of commercial paper, 
to prove any person a party to a bill or note who does not appear 
to be such upon the face of the paper itself. But equity looks 
more to the fact than to form. And the rule of distribution 
incorporated into our insolvent law is one imported from the prin
ciples and practice of courts of equity. In re Warren, Davies,. 
327. Ex parte Foster, 2 Story, 131. In re Holbrook, 2 Lowell, 
262. The cases in which the strict legal view has been upheld 
will be found to be mostly actions at law, where the effort has been 
by the holder of a bill or note to fix the liability upon some 
defendant whose name was in no manner written or indicated on 
the instrument itself, or where the facts differ in some other essen
tial respects from the facts of the present case. Here the names 
of both partners are upon the note. Both are holden thereon. 

It would not be pressing the facts too far, to bring the partner
ship estate within the limit of liability, upon the ground that this 
note was executed as· and for partnership paper under a style 
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adopted as a partnership signature. It is well settled that a part
nership may adopt the name of a single partner as a firm name. 
It may have most any kind of a name, and more names than one. 
The name may be expressl_y agreed upon, or it may come about 
in the course of dealing and by a usage of the firm. Pars. Part. 
*213. Story's Part. § 142, and cases. In the case of Ex parte 
N ason,-In re Thompson et al., ante, we have found that the 
law would anthorize evidence to show that a note jointly signed 
by these parties (Thompson and Titcomb) in their individual 
names was a partnership note, and the cases cited in that case 
will shed light upon the present case. That was one mode of 
partnership signing. This is another mode. They were accus
tomed to sign in the one or the other manner for all partnership 
liabilities. 

The bank, it is to be presumed, would have taken a note in a 

better commercial form had its officers known the fact of part
nership, and had they preferred the paper of the firm. Not hav
ing an opportnnity to make the election then, through misunder
standing, they should not be debarred from the right afterwards. 
In re Warren, cited supra. Paine v. Dwinel, 53 Maine, 52. 
Palmer v. Elliott, 1 Oliff. 63. Nor, taking the paper upon 
the faith of the several promises of the parties, should the bank 
be compelled to prove against the joint estate. It may pursue 
the contra~ts appearing upon tJie note. But it should not prove 
in both ways. There is nothing to indicate to our minds that 
joint and several promises were either made or understood to be 
made. 

We think the bank should have elected which remedy to pur
sue when the proof was tendered, had the views of the court 
upon the question of law involved in the matter been known at 
that time. Under the circumstances, a future day may be assigned 
for an election of proofs, the record to be amended and rectified 
accordillgly. It will be noticed that the parties, by agreement, 
submit to us the right of making any final orders and decrees 
that may be proper in the premises. 

APPLETON, 0. J., WALTON, BARROWS, DANFORTH and SYMONDS, 

JJ., concurred. 
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HELEN E. HOBBS vs. GEORGE H. HOBBS. 

Kennebec. Opinion December 6, 1879. 

Husband and wife. Coverture. Suit. Bar. 

An action of assumpsit on account annexed to the writ cannot be maintained 
by a wife against her husband while the connubial relation remains in full 
force. 

Neither party to the marriage contract can sue the other at common law 
while the marriage relation subsjsts. 

ON EXCEPTIONS, from decision of judge of the superior court 
of Kennebec county. 

AssuMPSIT upon account annexed. 

WRIT dated February 24, 1879. Plea, the general issue. Tried 
without the intervention of a jury, and the parties submitted to 
the justice of said superior court the following agreed statement: 
"The plaintiff and defendant are husband and wife. They were 
married on September 15, 1878, and lived together until January 
1879, or about that time, when the defendant left the plaintiff's 
residence. If the action can be maintained, the defendant is to· 
be defaulted and heard in damages by the court, but if the action 
cannot be maintained the plaintiff to become nonsuit." Said 
justice decided "that coverture is a bar to the action," entered 
a nonsuit, and plaintiff alleged exceptions. 

E. F. Webb, f'or the plaintiff, cited Stat. 1866, c. 52. Blake 
v. Blake, 64 Maine, 177. Abbott v. Abbott, 67 Maine, 308 
Clough v. Russell, 55 N. H. 279 . 

.JJ:f. P. Hatch, for the defendant. 

APPLETON, C. J. This is an action of assumpsit by a wife 
against her husband, the connubial relation remaining in full 
force. 

It was held in Blake v. Blake, 64 Maine, 177, that the husband, 
after divorce, might recover against the wife for improvements 
made at her request upon her real estate, for which she promised 
to pay from her estate. Since that decision there has been fur
ther legislation in relation to the rights of married women, and 
'-, ',<, '/,v(_, z, 8"' y 
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the question now presented is whether either party to the mar
riage contract can sue the other at common law while the mar
riage relation is subsisting. 

By the act of 1876, c. 112, "She may prosecute and defend 
snits at law or in equity, either of tort or contract, in her own 
name, without the joinder of her husband, for the preservation 
and protection of her property and personal rights, or for the 
redress of her injuries, as if unmarried, or may do it jointly_with 
her husband, and the husband shall not settle or discharge any 

· such action or cause of ac.tion without the written consent of the 
wife. Neither of them can be arrested on such writ or execution 
nor can he alone maintain an acti.on respecting his wife's prop
erty." Under previous decisions of .this court it has been held 
that neither husband nor wife could sue the other directly in 
assumpsit. C1·owther v. Crowther, 55 Maine, 358. This statute 
was not intended to give such right. It relates to cases when, by the 
very assumption, the husband may be a party with the wife, or not, 
at her election. The design is to protect her from all marital 
interference in suits commenced by the wife alone or jointly with 
her husband, and to prevent his maintaining alone any action 
respecting his wife's property. 

In Clo-ugh v. Russell, 55 N. H. 279, it was held that 
a husband might transfer a note to his wife in payment of a 
loan made by her to him from her private funds. To that 
decision no exception can be taken. But that the wife cannot 
maintain an action at common law against her husband during 
the existence of the marriage relation has always been held to be 
the law in this state. 

Exceptions overru,led. 

WALTON, DANFORTH, VIRGIN, PETERS and LIBBEY, JJ., ·con
curred. 
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GEORGE H. HoBBS vs. HELEN E. HoBBS. 

Kennebec. Opinion December 6, 1880. 

Husband and wife. Replevin. Bar. 

383 

An action of replevin cannot be maintained by a husband against his wife 
while the marital relation between them is in full force. 

Exceptions from superior court of Kennebec county ... Replevin. 
Writ dated February 11, 1879. Plea, the general issue. Sub
mitted to the justice of said court under same agreed statement of 
facts and on same conditions as in J--Ielen E. Hobbs v. Geo. H. 
Hobbs, ante, who decided that coverture was a bar to the main
tenance of the action; and thereupon entered a nonsuit. 

The plaintiff alleged exceptions. 

H. P. Hatch, for the plaintiff. 

E. F. Webb, for the defendant. 

APPLETON, 0. J. This is an action of replevin by a husband 
against the wife, the marital relation between the parties being in 
full force. 

Replevin is an action of toi·t. It ,vas decided in Abbott v. 
Abbott, 67 Maine, 304, that a wife after divorce could not main
tain an action for an assault committed on her during covertnre. 

A fortiori, an action of tort cannot be maintained by the one 
against the other during coverture. 

Exceptions overruled. 

WALTON, DANFORTH, VIRGIN, PETERS and LIBBEY, JJ., con
curred. 
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YORK OouN'fY SAVINGS BANK vs. J. W. RoBERTS and another. 

York. Opinion December 8, 1879. 

Mortgage debt. Appropriation. 

Money once paid, and approprfa.ted by the parties to a mortgage note and 
endorsed upon it, cannot by a subsequent agreement be transferred to credit 
of another demand and such paid indebtedness thereby become revived 
and good against second mortgagees. 

After the condition in a mortgage deed has once been performed, the mort
gage becomes void, and no agreement of the parties to continue it in force 
can affect the legal title. 

Bill in equity, inserted in writ to redeem real estate from mort
gage, heard on bill, answer and proof. Writ dated December 20, 
1878. 

Complainant alleges that one Louis Seguin of Biddeford, in the 
county of York, being seized as of fee of a certain parcel of land, 
described in said bill, on the 12th day of December, A. D. 1874, 
conveyed the same fo mortgage to the respondents to secure the 
payment of one thousand dollars, in ten monthly payments of one 
hundred dollars each, and interest according to the terms of a 
note of same date, given by said Seguin to the respondents .. 

That afterwards, on the 16th day of March, 1875, said Seguin 
mortgaged to the complainants the same premises as collatera] 
security for the sum of ten hundred dollars, then loaned to said 
Seguin by them. 

And that afterwards at different dates other sums, in all about 
four thousand dollars, were loaned to said Seguin upon mortgage 
of the same premises to the complainants, which sums are still 
due and unpaid. 

That the defendants reside out of this state, to wit, in Boston, 
Massachusetts, and have commenced proceedings for the foreclos
ure of said mortgage to 'them, under§ 5, c. 90, R. S., by publica
tion of a notice to foreclose the same, in a newspaper printed 
in said Biddeford, the first publication thereof being September 
6, A. D. 1878. 

That on the 11th day of December, 1878, the complainant 
made a demand upon the respondents for a true account of the 
sum due on their said mortgage, and of the rents and profits, and 



YORK· CO, SAVINGS BANK V. ROBERTS, 385 

money expended jn repairs and improvements by them, if any, to 
the end that said plaintiffs might redeem from the respondents' 
mortgage. 

That said respondents refused to furnish or render said account. 
That the amount due to said respondents on their said mort

gage, as the complainants are informed and believe, is less than 
one hundred dollars, the other sums once due on said mortgage 
to the respondents having been paid them by said Seguin. 

And the complainants, paying in court into the hands of the 
clerk at the time of filing their bill one hundred dollars, for the 
respondents to take such part as may be found due, pray the court 
to consider the matter·- that the respondents be required to 
answer folly, and that the complainants be allowed to redeem 
from the respondents, and that they be decreed to release to com
plainants their right and title in the mortgaged premises, and for 
sn~h otlwr relief as complainants may be in eqnit.y entitled to, and 
for their costs. 

In answer, the respondents s~y that the mortgage to them was 
given by said Louis Seguin as set forth in complainants' bill. 

That the conditions of said mortgage being broken, they com

menced proceedings on the 31st day of Angnst, A. D. 1878, to 
foreclose the same, as also set forth in complainants' bill. 

They Bllege that on or about. December 11th, 1878, they in
formed the plaintiffs of the amount due on said mortgage by 
exhibiting to their attorney for that purpose the mortgRge note, 
with the indorsements thereon of all payments made on account 
of said mortgage, and a paper attached to said note. 

A copy of which note and indorsements thereon and said paper 
attached thereto, are annexed to said answer. 

That on the 14th day of Jnne, 1875, an account was existing 
between them and said Seguin, to the amount of $727.50 due the 
respondents for merchandise sold by them to said Seguin. 

That it was then agreed between them and said Seguin, that a 
payment of $600 on said account should be made by said Seguin 
by transferring that sum from the payments made and indorsed 
on said note, and for that purpose said Seguin gave them the 
paper aforesaid, marked B. 

VOL. LXX. 25 
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That said respondents credited said Seguin said sum of six hun
dred dollars on his said account and at the same time made the 
indorsement on said note as follows, "Boston, J nne 14, 1875. 
Transferred six hundred dollars of the above amount to Louis 
Seguin's book account. $600." 

That the l~st three indorsements on said note were made by 
said Seguin, and received a11d appropriated by the respondents in 
part payment of said note so restored to the sum of one thousand 
dollars. 

That on the 20th day of December, A. D. 1878, there was due· 
to them on said note secured as aforesaid by said mortgage, the 
sum of eight hundred and twelve dollars and ninety-three cents, 
with eight dollars more for expenses of foreclosure. 

That all payments made by said Seguin on said note and mort
gage were truly indorsed on said note at the several times they 
were made, and said note and indorsements thereon and order. 
connected therewith are hereto annexed, and made part of this 
answer. 

That said last three indorsements were not intended by the 
parties thereto to be applied as payments on said note, with the 
prior indorsements remaining in force thereon, but as payments 
on said note considered as restored to the sum of one thousand 
dollars. 

All of which the respondents are ready to prove, wherefore 
they pray that a decree may be made that the plaintiffs shall- pay 
them said sum of $820.93, and reasonable cost, before the respond
ents shall be required to discharge said mortgage. General 
replication by the plaintiff. 
A. 
$1000. Biddeford, December 12, 1874. 

For value received I promise to pay to J. W. and H. Roberts, 
one thousand dollars, in ten monthly payments of one hundred 
dollars each, and interest. Louis SEGUIN. 

Indorsements and writing on back of said note. 
Biddeford, Jan nary 9, 1875. Received of the within, one hun

dred five dollars. $105. 
Biddeford, February 16, 1875. Received of the within, one 

hundred four and 50-100 dollars. $104 .50. 
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March 16, 1875. Rec'd one hundred and four dollars. $104. 
April 13, 1875. Received one hundred and three 50~100 dol

lars. $103.50. 
May 11, 1875. Received one hundred and three dollars. $103. 
June 14, 1875. Received one hundred two and 50-100 dollars. 

$102.50. 
Boston, June 14, 1875. Transferred six hundred dollars of the 

above amount to Louis Seguin's book account. $600. 
January 12, 1876. H,eceived one hundred and thirty-five dollars. 

$rn5. 
February 14, 1876. Received one hundred four 50-100. 
April 10, 1876. Received one hundred eight dollars. 

B. Paper or order annexed to said note. 

To J. W. Roberts: 

Gents: 
Please appropriate $600 which I 

have paid you on the note, in payment or part payment of the 

accounts against me June 14, 1875. 
Loms SEGUIN. 

The loan made by the plaintiffs to Seguin as mentioned in plain
, tiffs' bill, in the mortgage of date March 16th, 1875, was for 
money paid over to Mr. Thos. H. Cole, to satisfy note or notes to 
that amount, which he held against said Louis Seguin, secured by 
mortgage on the same property, covered by plaintiffs' mortgage, 
and plaintiffs being told by said Seguin that no other incnm
brance existed on the property except said mortgage to said Cole, 
and a small mortgage to one Boulter, which was afterwards paid 
and discharged, consented to make said loan and take a new mort
gage on the property directly to themselves, instead of taking an 
assignment of said Cole's mortgage, which was prior in point of 
time to defendants' mortgage. The plaintiffs had no knowledge 
in fact of the existence of the defendants' mortgage, or that the 
defendants claimed anything as dne .upon it from said Seguin, 
until some time in the summer or fall of the year A. D. 1878. On 
the 11th day of December, A. D. 1878, the plaintiffs made a 
written demand upon the defendants for a true account of the sum 
due on their said mortgage, as set forth in the plaintiffs' bil1, but 
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no account thereof was ever rendered by the defendants. Some 
week or ten days prior to that date, plainliffs' counsel called on 
defendants' counsel and requested him to show plaintiffs' counsel 
the note and order referred to in defendants' answer, which was 
done, and some conversation was had between the counsel about 
the law of the case, but no specific snm was stated or claimed as 
the amount due the defendants. 

The plaintiffs' first mortgage is still all due, and other mort
gages, amounting to over four thousand dollars. 

For the purposes· of thiA case it is not denied that on the said 
June 14, 1875, said Louis Seguin owed on account to said J. W. 
and H. Roberts the sum of six hundred dollars, and that this order 
was given by said Seguin as it imports on its face. 

No payment of said note or aceount other than appears by said 
in<lorsements is proved or daimed as far as this case is concerned. 

J. M. Goodwin, for the plaintiffs. 

S. W. Luques, for the defendants, cited Oom. v. Ward, 2 Mass. 
397. Id. v. McLane, 1 Ark. 311. Richardson v. Woodbury, 
12 Cush. 279. Hubbell v. Flint, 15 Gray, 550. 

SYMONDS, J. This is a bill in eqnity to redeem real estate from 
mortgage. The only question is, what amount the comvlainants 
must pay in order to redeem, or, in other words, how much is due 
on the mortgage. 

The mortgage note was for $1000, dated December 12, 187 4, 
payable in ten monthly payments of $100 each, with interest. 
The first six payments had been made and indorsed on the note 
as they fell due, when, on June 14, 1875, the maker of the note 
gave to the respondents, the payees, an order of that date author
izing them to transfer and appropriate $600, which had been paid 
on the note, to the payment, in whole or in part, of a certain 
account which they had against him and which was not secured 
by the mortgage. 

Credit to that amonnt was thereupon given upon the account, 
and a memorandum of the transfer of that amount from the 
indorsements to the credits on book-account was made, on that 
date, on the back of the note. 
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It is conceded that, as against the complainants who were then 
second mortgagees of the same property, such a transfer of cred.:. 
its from the note to the account could not legally be made. To 
the extent of these payments, the mortgt-1ge debt had been extin
guished, and could not be revived by agreement of the maker and 
the payees of the note, to tl}e prejudice of the vested interest of 
subsequent mortgagees. 

Subsequently, on Jan nary 12, 1876, $185 ; on February 14, 
$104.50; and on April 10, $108, were paid and indorsed on the 
note. 

It is claimed by the respon_dents that these payments were 
made under the belief that the transfer of the $600 was valid, 
and that the interest-bearing principal had been thereby raised to 
the original sum of $1000. 

Each one of these three payments, it is nrged, was intended to 
be a payment of $100, and the interest then due on a restored 
principal of $1000. 

It is highly probable this was the fact. Each indorsement on 
the note is equal i11 amount to the sum of $100, and the interest 
then due, and the last three payments in each instance corres
pond in amount with a payment ·of $100, and the interest on a 
principal of $1000. Probably the parties to the note, after June 
14, 1875, regarded it as restored to its original amount, and sup
posed the subsequent payments were of $100, and interest. But 
this is only a probability. There is no division of principal and 

interest expressed in the indorsements. 
The argument seems to be that these last payments, having 

been applied to the note under a misapprehension as to the valid
ity of the attempted transfer, and under the belief that the prin
cipal had not previously been reduced, should not now, when 
effect cannot legally be given to the transfer of credits, be allowed 
in reductiori of the balance due on tho note ;-that if the law 
cannot allow the agreement, as to the tram;fer of the $600, to take 
effect, it can apply the later payments, so as, to ~hat extent at 
least, to serve the purpose which the parties had in mind when 
the order was given. 

Notwithstanding the force with which the argument to the con-
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trary is urged, we cannot escape the conclusion that the parties 
themselves have appropriated these payments-that they have 
applied them upon the note. We assume that the payees of the 
note had but two claims against the maker, the note and the 
account. The case shows no other. These payments were not 
made on the acconnt. They were indorsed in the usnal form 
upon the note. There is a high degree of probability that, if it 
had not been supposed the transfer was effective, the later pay
ments would have been made on the account rather than on the 
note; but such a probability is no substitute for proof that the 
money was in fact paid on the account, nor can there be anything 
in it to defeat an appropriation once made, and leave the money 
unapp1ied. In order to be applied upon the account, the money 
must either have been paid npon it, or paid without appropria
tion. Here we have neither fact. 

But it is said these payments were not upon the balance of the 
note after deducting the $600, but upon the note supposed to be 
restored to the sum of $1000. The argument i;, that it was com
petent, and no injury to the complainants, for the maker to pay 
the whole or any part of the $600, twice, if he saw fit ;-and 
that, the transfer being defeated, these later payments, so far as 
they go, merely repeat the payment of the $600. 

Upon this point, it is enough to say that the case is wanting in 
proof that either the payees or the maker intended anything of 
the sort, and it certainly is not a thing to be presumed. It would 
leave the maker without credit for the amount of the last three 
payments, either upon the note or the account. It would .com
pensate the payees ·for a failure to make a valid transfer of $600 
from the note to the account, by giving the~ half that amount 
twice. We do not think the parties intended double payment of 
any part of the claim. 

The controlling fact in regard to the matter is that these pay
ments when made were applied to the note by the parties them~ 
_selves. They were received and indorsed upon it. It was a valid 
claim, which they partially discharged, and the fact that the par
ties were in error as to their power to change prior indorsements 
on the note into credits on the account and supposed m?re due 
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upon the note than was legally due does not enable the court to 
treat subsequent payments on the note as mere repetitions of for
mer payments, nor to apply them in discharge of the account. 
Their application by the parties at the time, to the payn\ent of 
an existing debt, preclnd0s the interference of the court. Such 
an error as to the legal effect of the order and as to the amount 
due upon the note is not a mistake which invalidates a subsequent 
.appropriation of payments. Nor can there be any certainty that 
the maker of the note wonld not have insisted on the payments 
being applied precisely as they were applied, had he known that 
the order was without effect. Whether in January, February 
and April, 1876, he was as disposed to ·pay the account as he was 
in June, 1875, is a matter about which there is a probability, but 
no proof. 

We see no way in which these three payments can either be 
applied to the account or treated as a substitute pro tanto for the 
$600 erroneously credited thereon. 

The amount which the complainants will be required to pay in 
order to redeem, will be the amount due according to the tenor 
of the note, allowing all the indorsements and disregarding the 
memorandum of June 14, 1875, in regard to the transfer of pay
ments ; and in addition to this the expense of proceedings to fore
close the mortgage, which is agreed to be the sum of eight dol
lars ($8). 

This amount having been brought into court by the complain
ants, the respondents are to take the same, less costs awarded 
against them, and the decree will be that the complainants may 

. redeem from the respondents, and that, the respondents release 
to the complainants their dght title and interest in the mortgaged 
premises. 

.Decree accordingly. 

APPLETON, C. J., WALTON, VIRGIN, PETERS and LIBBEY, J J., 
concurred. 
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WILLIAM F. HEMMINGWAY vs. INHABITANTS OF GRAFTON. 

Oxford. Opinion December 6, 1879. 

Soldier. Equalization bounty. Proof-burden of. 

In a suit to recover payment of a town order drawn by the selectmen upon 
the town treasurer for the plaintiff's supposed "proportion of equalization 
bounty" in "all moneys that may be received from the state under" Stat. 
1868, c. 225, "over and above the amount actually paid out by the town for 
bounties," and it appears by the official certificate of the adjutant general 
(R. S., c. 82, § 101) that the town has actually paid out for bounties more 
than it has received ; such certificate is prima facie proof, and must be 
overcome by evidence on the part of the plaintiff in order to entitle him to 
recover. 

The burden of proof in such case is upon the plaintiff to prove the existence 
of the surplus in which he claims to share, and his holding a town order 
therefor, drawn for such divisional surplus, neither enlarges his right, nor 
extends the liability of the town. 

ON REPORT. 

AssuMPSIT upon an order drawn and signed by the select
men of the defendant town, of the following tenor·: "Order No. 
39. To Benjamin Brown, treasnrer of the town of Grafton, 
or his succossor in that office. Pay to \V m. F. Hemmingway 
twenty-five dollars-it being his portion of cqnalization bounty. 
Dated at Grafton the 14th day of March, A. D., 1872." 

There was also a eount for money had and received. Writ 
dated July 24, 1876. 

Plea the general issne, with brief statement aileging that the 
order was given without consideration, that it was never accepted, 
that plaintiff never went on any quota of defendant town, that 
the town was never re1mhursed on his account a single dollar, 
that the town had paid out $575 and received from the state only 
$500. 

At a legal meeting of defendant town, April 7, 1869, it was 
voted "that all moneys that may be received from the state of 
Maine under the act providing for the equalization of municipal 
war debts, approved March 7, 1868, over and above the amount 
actually paid out by the town for bounties, be and hereby is appro
priated to the soldiers who enlisted or were drafted for said town 
any time during the war." 
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The plaintiff introduced a certificate, duly authenticated, from 
the adjutant general dated March 7, 1877, "that it appears from 
the records of this office that Wm. F. Hemmingway, a private, in 
company H., 14th Regt., Maine Vols. enlisted on the 31st day of 
Oct., 1861, and was mnstel'ed on the 14th day of 
Dec., 1861, for three years, unless sooner discharged; and was 
discharged June 22, 1862, for disability. Residence, when en
listed, Grafton, Oxford Co., Maine." · 

Plaintiff also introduced a copy of the following paper from 
the secretary of state's office, and signed and sworn to by the 
selectmen Qf Grafton : 

"To the commissioners on equalization of municipal war debts, 
appointed by the governor and council of the state of Maine to 
audit the claims of cities, towns and plantations for reimburse
ment: 

Gentlemen:-"\Ve certify that this town furnished the follow
ing named men and for the term of service given in the proper 
column against the name of each, towards its quota under the· 
call of the president of July 2, 1862, and snbseqnent calls, and 
we claim that the town is entitled to reimbnrsem ent for the same, 
as provided by an act of legislature, approved March 7, 1868. 

'+-< 
-1.:> 0 i::: 

Term of Date of Enter- .... Regiment or :::l'"O 
NAMES, Q) 0 o·,... 

Office. ing service. ~o Corps. ~~ Q) 

....,;i 

---
Bennett Morse 3 years Jan. 4, 1864 5 Battery $225. 
Eugene Taylor 3 years 1862, July call 5 Regt. Co. D. 50. 
Nathaniel Marden 3 dur'g war [J\'Iay 5, 1864 32 Regt. Co. I. 25. 

3 dur'g war f Jan. 4, 1864 

--
$300. 

Orin D. Bartlett A. 12 regt. Paid 
$200 by stat. 200. 

--
$500. 

Volunteers. 
Credited to and claimed by 

Hanover. 
Torrence C. Jones 3 years Dec. 18, 1863 B. 30 Regt. 
Credited to and claimed by 

Newry. 
Dec. 18, 1863 Alanson Proctor 3 years B. 30 Regt. 

Credited to aud claimed by 
Hanover. 

Ovestes J. York 3 years 
Credited to and claimed by 

Dec. 18, 1863 B. 30 Regt. 

Hanover. 
A. M. Bartlett 3 years Dec. 18, 1863 B. 30 Regt. 
Maurice Crowley 
1861 and did not re-enlist. 

3 dur'g war Feb. 29, 1864 H. 30 Regt. 

Isa. Morse 1 year 
1861 and dis. in 1862. 

Dec. 14, 1861 5 Battery. 

Jonathan B. Winslow. 
1861 and died in 1862. 

1 year Dec. 12, 1861 13 Regt. 

Richard H. Welch 1 year 
1861 and dis. in 1862. 

Dec. 12, 1861 13 Regt. 

William F. Hemingway 1 year Dec. 14, 1861 14 Regt. 
Grafton, Jan. 25, 1869." 
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The interlinear entries were made in the adjutant general's 
office. 

The plaintiff likewise introduced the following paper duly 
authenticated by the state treasurer : 

"Augm;ta, March 20, 1877. 
I hereby certify that it appears from the records in this office 

that on the 17th day of February, 1870, the town of Grafton was 
paid the snm of five hundred dollars on account of the eqnaliza 
tion of municipal war debts, and it further appears that said 
amount was paid to John Kilgore on the order of James Brown, 
treasurer of the town of Grafton." 

The plaintiff testified that he received the order, sued, from the 
hands· of one John Kilgore, one of the selectmen of Grafton ; 
that in October, 1874, he presented it for payment to the town 
treasurer, who refused to 1tccept the order; that when Kilgore 
delivered the order he said that he "had connted me on the quota 
of Grafton and thought I was en titled to the bounty. Since the 
order was sued, one of the selectmen notified me that the order 
was issued under a mistake. I enlisted October 31, 1861, in Graf
ton-mnstered ~ame year and was discharged June 22, 1862 ;" 
that after his discharge, and in the year 1863, the selectmen came 
to him and wanted to know if he was enlisted for any town ; that 
he told them he didn't know; that they said they should claim 
him upon their quota to save a draft; that he did not object, and 
nothing more was said till they told him that there was an order 
drawn for it, that the town had never paid him a dollar, and the 
order had never been paid. 

The defense introdnced the following paper signed by the adju
tant general and otherwise duly authenticated: 

"ST.ATE OF MAINE. 

(STATE SE.AL.) .Adjutant General's Office. 
Augusta, March 14, 1877. 

I hereby certify that it appears from the records of this office, 
that the town of Grafton paid the sum of five hundred and sev
enty-five dollars ($575.00) on account of bounties to soldiers under 
the several calls of the president of the CT nited States, during 
the rebellion-and that said town was reimbursed by the state, 
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February 17, 1870, in the sum of five hundred dollars-and no 
more, under the act providing for the equalization of municipal 
war debts." 

After the testimony was out, the case was made law on report; 
the law court to render such judgment as the legal rights of the 
parties require, upon so much of the foregoing evidence as is 
legally admissible .. 

S. F. Gibson, for the plaintiff cited Pearson v. 1-Iamlin't? 
Grant, 60 Maine, 157. Bartlett v. Sam~, 63 Maine, 292. Stats. 
1868, C. 225, § 6; 1867, C. 111. 

E. Foster, Jr., for the defendant. 

SYMONDS, J. The plaintiff fails to prove that the town of 
Grafton has received from the state more than the amount actu
ally paid out by the town for bounties. The official certificate of 
the adjutant general shows that the town hus paid out for boun
ties the snm of $575, and has received only $500 from the state. 
We think this is a matter, in regard to which such certificate of the 
adjutant general is prima facie evidence. R. S., r. 82, § 101. 

The certificate of the selectmen of Grafton, relied upon as 
proof to the contrary, does not purport to be a full statement of 
the amount paid by the town for bounties. It was a certificate made 
for another purpose, in which it was of no importance that the 
amounts paid by the town should appf\ar, the town being entitled 
to receive $100 for every man furnished as prescribed, without 
regard to the question whether bounty was paid, or in what sum. 
All that this certificate and the oath of the selectmen contain 
would be just as true, if the town had paid more than is specified, 
as it is if that is a full statement of all bounties paid. It does 
not overcome the prima facie proof by the adjutant general's 
certificate. 

The plaintiff, therefore, fails to prove the existence of the sur
plus in which he claims to share. 

It has already been decided that the holding of the order by 
the plaintiff, under the circumstances of this case, neither enlarges 
his rights nor extends the liability of the town. Sturtevant v: 



396 CAPE ELIZABETH V. LOMBARD. 

Inhabitants of Liberty, 46 Maine, 457. Bartlett v. Hamlin 
Grant Plantation, 63 Maine, 292. 

Judgment fur defendant. 

APPLETON, 0. J., WALTON, BARRows, VIRGIN and LIBBEY, JJ., 
concurred. 

INHABITANTS OF CA.PE ELIZA.BETH vs. GEORGE H. LOMBARD. 

Cumberland. Opinion December 12, 1879. 

Pleading. 

A charge in an account annexed to a writ "For cash paid for your support at 
the Insane Hospital," mP-ans, in a legal sense, money paid at the defend
ant's request; and, if paid at his request, the money may be recovered under 
that form of declaring. A demurrer to such a count admits the request. 

If no request is proved or admitted, and the money is recoverable only by 
force of the statutory provision, then the facts must be specially alleged, 
and the money expended could not properly be sued for upon an account 
annexed. In such case the evidence would not support the declaration. 

It is a common mode of pleading to unite the common money counts in one 
count, and a declaration containing such an omnibus count cannot ·be 
defeated by demurrer. 

It does not vitiate a common count to allege that it is designed to cover a bill 
of particulars in an account annexed, although the action could not be sus
tained upon an account annexed. One count might correctly, and another 
incorrectly, describe the cause of action, and the specification be the same 
for both counts. 

ON EXCEPTIONS. 

AssuMPSIT, to recover the amount phid by the plaintiff town, 

for the support of the defendant, a resident of said town, at the 

hospital for the insane at Augusta, Maine, where_ he had been 

duly committed, and for whose support the plaintiffs were in the 
first instance liable. The declaration· in the writ is as follows : 

"In a plea of the case for that the said defendant, at said Cape 

Elizabeth on the day of the purchase of this writ, being indebted• 
to the plaintiff in the sum of five hundred and eighteen dollars 
and sixtv-five cents, according ·to the account annexed. 

7(p /~,1;~<., 
7 ~ ·, ... ¥ 1,-.( .I, '1 
't I ·• i,lf 
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George H. Lombard alias Henry G. Lombard, 
To the Inhabitants of Cape Elizabeth, Dr. 

1872. To cash paid for your support at Insane Hospital, 
at Augusta, Maine, 

1873. To same, 

1874. " " 
1875-to May 3. To same, 

$ 94 09 
163 03 
207 43 
5410 

$518 65 
In consideration thereof, then and there promised the plaintiffs 

to pay them said sum on demand. Also for that the said defend
ant at said Cape Elizabeth heretofore, to wit, on the day of the 
purchase of this writ, being indebted to the plaintiffs in the one 
other sum of five hundred and eighteen 65-100 dollars, for goods 
before that time sold and delivered by the plaintiffs to the defend
ant at his request; and also for work before then done and 
materials for the same provided by the plaintiffs for said defendant 
at his request; and also for other money before then lent by the 
plaintiffs to said defendant at his req nest; and also for other 
money, before then paid by the plaintiffs for the use of said 
defendant at his req~est; and also for other money before that 
time had and received by the said defendant for the use of the 
plaintiffs; and also for other money, for interest upon other 
moneys, then due and owing from said defendant to said plaintiffs 
and by the plaintiffs lent and advanc8d to said defendant at his 
request, for divers long spaces of time then elapsed; and also for 
other money found to be due from the said defendant to the 
plaintiffs upon an account then stated between them -in consid
eration thereof then and there promised the plaintiffs to pay him 
the several moneys aforesaid on demand. Yet said defendant has 
never paid any of said moneys, but wholly neglects and refuses so 
to do. 

Under the money counts plaintiffs will claim to recover the sum 
named in the first count of this writ being money expended and 
paid out by the town of Cape Elizabeth for the ·support of the 
defendant in the insane hospital at Augusta, as set forth in the 
first count of this writ, for which defendant is by law liable. Yet 
the said defendant/' etc. A general demurrer to the declaration 
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was filed by the defendant, joined by the plaintiffs and sustained 
by the presiding justice. The plaintiff alleged exceptions. 

It is agreed that if the demurrer is sustained by the law court, 
and the writ is not amendable a nonsuit is to be ordered. If the 
demurrer is overruled, judgment is to be entered for plaintiffs. 

If the demurrer is sustained, and the writ is amendable upon 
payment of costs from the time when the demurrer was filed, and 
filing the amendment, judgment is to be entered for plaintiffs. 
The damages to be assessed by the judge presiding at nisi prius. 

N. Gleaves & ll. B. Cleaves, for the plaintiffs. 

J. J. Perry~ for the defendant, cited Saco v. Hopkinton, 29 
Maine,_268. Bennet v. JJavis, 62 Id. 544. Harrington v. Tuttle, 
64 Id. 474. Annis v. Gilmore, 47 Id. 152. Milliken v. Wliite
house, 49 Id. 527. Cooper v. Waldron, 50 Id. 80. Page v. Dan
forth, 53 Id. 174. R. S., c. 82, § 89. Stinson v. Norton, 45 
Maine, 281. 

PETERS, J. The declaration consists of a count upon an account 
annexed and an omnibus money connt. If the liability of the 
defendant arises only by force of the statute regulating the sup
port of insane persons at the state hospital, the action in this form. 
could not be sustained. There would be no contract express or 
implied to found such a style of declaration upon. It is a well 
established rule of law that, when a statute gives a special remedy 
upon particular facts, those facts must be specially alleged. 
Drowne v. Stimpson, 2 Mass. 444. Salern v. Andover, 3 Mass. 
438. Bath v. Freeport, 5 Mass. 326. Rogers v. Newbury, 105 
Mass. 533. Augusta v. Olzelsea, 47 Maine, 367. Sanford v. 
Haskell, 50 Maine, 86. Hathorn v. Oalef, 53 Maine, 471. 
Bethel v. Bean, 58 Maine, 89. Fryeburg v. Brownfield, 68 
Maine, 145. An exception to the rule would be when by the 
sta.tnte it is provided it may be otherwise, as it was in Gilrnan 
v. Portland, 51 Maine, 458 .. Most of the above cases were essen
tially like the case at bar. 

To this declaration a demurrer is filed. Had ~here been a 
demurrer to the evidence, or an objection to the admission of evi
dence as not supporting the declaration, and it did !lot appear 
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that there was any contract between the parties, in such case the 
defendant would have gained the point which evidently he had in 
view. But the qnestion before us is not one of evidence, it is one 
of pleading. The only thing we are to decide is whether the 
declaration would be sufficient, if supported by the evidence. The 
demurrer is proof, by way of admission, that the facts alleged are 
true. We are to ascertain what facts are alleged. 

The account annexed is "For cash paid for your (defendant's) 
support at the insane hospital." What is the legal meaning of 
that charge, and what, in a legal sense, did the plaintiffs intend by 
it? As their meaning is not folly expr~ssed in words, the omission 
is to be supplied by a legal inference. The legal presumption is 
that they mean to say, that the money was paid at the special 
instance and request of the defendant. If so paid, then the alle
gations in the count upon an account annexed would be proved 
and the action be sustained. 

By ancient nsage, this form of declaring has. been sanctioned in 
this and other states, and in our prnctice is more commonly used 
perhaps than all other forms of declaration put together. The -
account annexed to the writ is allowed to supply the want of 
proper allegations in the body of the declnration. The account 
when in the writ is to be _read as its words would naturally be 
"interpreted when out of the writ. Therefore, by usage, it has 
always been understood and allowed, that an item "for merchan
dise" shall mean "merchandise sold and delivered," whether the 
goods be sold at a fixed price or not, and whether actually or con 
strnctively delivered, and even delivery is not necessary where title 
to the goods p~sses without delivery ; that an item "for work and 
materials" shall mean ''done and expended for the defendant at the 
defendant's request; that an itenf "for cash'' shall mean and 
imply "money lent"; and that an item "for money paid" shall 
mean, by implication, "money paid at the special instance and 
request of the defendant." It is not ordinarily to be supposed 
that one person would pay money for another unless requested. 
As to what may be considered merchandise, or work, or materials, 
or money lent or paid, the interpretation has been so liberal that 
a very great variety of subjects may be sufficiently and are com-
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monly declared for in this form of action. The account annexed 
is a snbstitute in praetice for the common money counts, as a 
readier and more direct mode of declaring. From this it follows 
that the first count in the writ is good. Hilton v. Burley, 2 N. 
H. 193. Bassett v. Spofford, 11 N. II. 167. Newmarket Iron 
Foundry v. Harvey, 23 N. H. '295. ]tinder v. Sliaw, 2 Mass. 
398. Rider v. Robbins, 13 Mass. 284. Gilman v. Portland, 
supra. See 2 Ohitty Plead. (17th Am. ed.) prtge 27 et seq., where 
a mass of cases variously illustrating the use of the money counts 
will be found collected. 

The second count is good. It is the common counts consolidated 
into one count. It waR held good by Chief Justice Saunders, and 
commended by Sergeant Williams in his note to Webber v. Tivill, 
2 Sannd. 122, as a practice avoiding prolixity of pleading and 
saving expense. Mr. Chitty (Pleadings) says: "Several distinct 
debts due in respeet of different contracts not under seal, of the 
same or a different nature, as demands for work, and debts for 
goods, money lent, etc., might always be inelnded in one count 
of this description." Such a con nt may be sustained or defeated 
in part or whole. It may be demurred to in part without demur
ring to the whole. Bailey v. Freeman, 4 Johns. 280. Oliver's 
Pree. 153, et in notll. See 24: Pick. 406. 

Had the first count been bad, the second connt would not have 
been vitiated on account of its referring to the account annexed 
for its bill of particulars. One count might correctly and another 
incorrectly describe the cause of action, and the specifications be 
the same for both counts. The very object of double counts is 
that one may succeed if others should fail, in a corred description 
of the cause of action. Keyes v. Stone, 5 Mass. 391. Little v. 
Blunt, 13 Pick. 473. Hotchkiss v. Judd, 12 Allen, 447. 

Exceptions sustained. 
Demurrer O'verruled. 
Judgment for plaintiffs. 

APPLETON, C. J., WALTON, VIRGIN, LIBBEY and SYMONDS, JJ., 
concurred. 
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STATE 'l'8. SALLY MORRISSEY. 

Cumberland.. Opinion December 12, 1879. 

Indictment. Pleading. 

Where the statutory form is used for an indictment of murder, and there is 
added thereto the allegation that the accused committed an assault upon 
the deceased, the particular means by which the assault was committed 
need not be set forth,-although in such case the government would be 
bound to prove that the murder was committed by force of some kind. 
State v. Verrill, 54 Maine, 408, re-affirmed. 

In an indictment for infanticide, although convenient and advisable when it 
can be safely done, it is not indispensable that the sex of the murdered child 
be stated even though its name be unknown or it has no name. 

ON EXCEPTIONS, from superior court for Cumberland county. 
Indictment alleging "that Sally Morrissey of Portland, single 

,voman, on . at Portland . being pregnant with 
a male child, did then and there bring forth the said male child 
alive of the body of her the said Sally Morrissey, alone and in 
secret, which said male child so being born alive, was by·the laws 
of said state a bastard. And that afterwards, to wit, on the same 
seventeenth day of October, in the year of our Lord one thou
sand eight hundred and sevcnty-eigh t, she the said Sally Morris
sey with force and arms, at Portland, in said county of Cumber
land, in and upon the said male child in the peace of said state 
then and there being, feloniously, wilfully and of her malice 
aforethought, did make an assault, and the said male child, she 
the said Sally Morrissey, did then and there, feloniously, wilfully 
and of her malice aforethonght, kill and mnrder, against the peace 
of said state and contrary to the form of the _statute in such 
case made and provided." 

"And the jnrors aforesaid npon their oaths aforesaid do further 
present that said Sally Morrissey otherwise known by the name 
of Sarah Welch, single woman, on the seventeenth day of Octo
ber in the year of our Lord, one thonsand eight hundred and 
seventy-eight, at Portland, in said county of Cumberland, with 
force and a1·ms in and upon an infant child by name to said jurors 
unknown, in the peace of said state, then and there being, felon-

voL. LXX. 26 
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iously, wilfully and of her malice aforethought, did make an 
assault, and the said infant child then and there feloniously, wil
fully and of her malice aforethought, did kil1 and murder against 
the peace of said state, and contrary to the form of the statute 
in such case made and provided." 

A general demurrer to the indictment was filed by the respond
ent, joinder made by the state, the demurrer overruled, and 
the indictment adjudged good; whereupon the respondent alleged 
exceptions. 

T. H. Haskell) (county attorney) for the state. 

0. P. Mattocks, for the resvondent. 
This is an indictment for murder containing two counts, the 

first alleging the secret delivery and murder of a bastard child; 
the second alleging simply the murder of an infant child, not 
stating the sex. The accused demurred. Neither the general 
verdict of a jury nor the plea of guilty are sufficient to indicate 
the degree of murder. .Sta.te v. Cleveland, 58 Maine, 564. 

The Mass. statute had no such provision as our own when 
Green v. Commonwealth, 12 ~llen, 155, was deoidcd. The fact that 
the punishment for murder in the first and second degree is now 
the same, does not deprive the accused of the right to have the 
degree of his crime judicially determined. 

Neither count sets out the manner or moans of the death, and 
neither follows tho statute. R. S., c. 134, § 7. 

Both counts contain an allegation of an assault which was not. 
a necessary allegation under our statute. In all the old prece
dents which have the element of violence an allegation of an 
assault is included in the other allegations. 2 Bish. Crim. Proc. 
§ 516, § 538. 1 Whar. Pree. "(229.) 

But where no violence is used as in cases of poisoning, the 
allegation of an assault is omitted. Id. (125.) 2 Bishop's 01·im. 
Proc. § 553-4. 

In the case at bar, the prosecuting officer having departed from 
the simple allegation allowed by statute, and having alleged an 
assault as the means of the killing, was bound to give the partic
ulars thereof. The accused could not have been convicted of 
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murder by poison, under this indictment, because the langirnge of 
the indictment negatives a ki1ling by any means e~cept by vio
lence, nor could the accused have been convicted of murder by 
violence because the pleader having alleged an assault generally 
and no more, could not be allowed to prove particular acts of 
violence. 

Until the decision in Com. v. Webster, 5 Cush. 295, it was the 
general opinion of the courts that the manner and means must 
be set out. That case merely decides that where manner and 
means are unknown they may be omitted if the indictment states 
that they are unknown. The statute of Maine enacted in 1865, 
(R. S., c. 134, § 7,) allows this omission in all cases. State v. 
Verrill, 54 Maine, 408. 

But does not preclude the use of the old precedents. 
In State v. Verrill, it was not contended that the indictment 

did not conform to the statute (p. 413). 
In our practice as also under the common law, it is not neces

sary to prove that the death was occasioned by the instrument 
described, bnt it is sufficient if sh0wn to have been caused by an 
instrument of similar character. 2 Arch. Crim. Pree. 207. State 
v.Smitli, 32 Maine, 373. 

The second count alleges the murder of an infant ~hild, whose 
name is unknown. The sex of the child is not stated, nor does 
the indictment state that the sex was unknown. Nor, indeed, 
can we discover any reason for omitting to state the sex. It is 
believed that no precedent can be found in which both name and 
sex have been omitted. The greatest practica blc particularity is 
required in designating the person killed or injnred. 

In all indictments for the murder of children which we can 
find, the sex is stated. R. v . .Mary, 2 M. & Rob., 38. R. v. 
Hicks, 2 Ib. 302. See also cases, 1 Whar. Pree. (2.) 

PETERS, J. The first count is tho copy of a form provided by an 
English statute (St. 14 and 15, Viet. c. 100, § 4 ); adopted by our 
legislature (Laws 1865, c. 329) ; approved and sustained by this 
court ( State v. Ver1·ill, 54 Maine, 408) ; with this difference, that 
in the statutory form the allegation does not appear, as it 
does in this indictment, that the prisoner "made an assault upon 
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the deceased." The wisdom of the statute we have no doubt 
of. There was no part of criminal pleading so difficult, as to 
safely and correctly describe in an indictment the means and 
manner by which a murder was committed. The declaration 
of Sir Matthe~ Hale seemed to be justified when (2 Plqas C. 
1931 he said that "over-grown curiosity and nicety has become 
the disease of the law, and more offenders escape by the over 
easy ear given to exceptions in indictments, than by their own 
innocence." Under this general mode of alleging tho crime, 
a court can order such specification of details and partieulars as 
may be proper, and allow amendment or alteration thereof, with
out imposing hazards upon the state or inflicting injury upon the 
prisoner. We accept the occasion to express our opinion of the 
correctness of the decision in State v. Verrill, and to affirm the 
same. 

It is contended that, inasmuch as an assault is alleged in this 
indictment, not in accordance with the statutory form bnt addi
tional thereto, the particular means by which the assault was 
committed must be set out. It is claimed that in State v. Ver
rill this point was not presented. If the indictment be good 
without such nnriecessary allegation, it must be as good with it. 
The pleader adding words to what was complete before, only 
requires him to prove all that he has al1eged. He is required to 
prove the murder to have been committed by force. But it does 
not follow because he has alleged more than is _needful, that he 
is in a dilemma of not having alleged enough. He is not required 
to spread out his general averment of assault into particulars. 
State v. Noble, 15 Maine, 476. State v. Smith, 32 Maine, 369. 

We think the second count suffi(:ient. We have seen no prece
dent of indictment that omits an allegation of the sex of the 
infant child, nor has any case come to our notice which decides 
that the allegation is necessary. Mr. Wharton in his Criminal 
Precedents remarks that the averment is necessary. But why 
necessary? The law requires a person to be descdbed by his 
name. We take it that if an infant has a name, there would be 
no more occasion for averring the s.ex than in any other case. 
But it is laid down as a rule that, the name being unknown, it is 
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sufficient to aver the name of the killed or injured person to be 
unknown. The law requires that an indictment shall be so certain 
as to the party against whom the offense was committed, as to 
enable the prisoner to understand who the party is, and upon 
what charge he is called upon to answer, as to prevent the pris
oner from being put in jeopardy a second time for the same offense, 
and as will authorize the court to give the appropriate judgment 
on conviction. What would it practically add, in these respects, 
to the rights and safety of the accused in this case to have the 
sex alleged? In a criminal proceeding, the allegation of name is 
enough though there may be more than one person of the same 
name in th~ same place. State v. Urant, 22 Maine, 171. It is 
enough to allege the name to be unknown, although the grand 
jnry might have ascertained what the name was. Com. v. Stod
darri, 9 Allen, 280. An indictment need not describe, by an 
addition, the person upon whom an offense is committed. Com. 
v. Varney, 10 Cush. 402. In Bae. Ab. (Indictmeut G.) it is said, 
"Sometimes it may be convenient, for distinction sake, to add it," 
but not essential, "for it is sufficient if the indictment be true, 
viz, that J. S. was killed or ro h bed, though there are many of the 
same name." The tendency of modern decisions is to less strict
ness than formerly in describing persons and properties in indict
ments. If it is sufficient to describe a man by his name alone 
without an addition, when there are many others of the same 
name, or allow the person to be nameless in a presentment of the 
grand jury because they do not know what the name is, althongh 
they could have ascertained it by some painstaking, we think it 
can be no stretch of legal principle, to say that in the case at bar 
it is not essential that the sex should have been stated. Com. v. 
Brettun, 100 Mass. 206. Com. v. Campbell, 103 Muss. 436. 
Com. v. Strangford, 112 Mass. 289. 

Demurrer overruled. 

APPLETON, C. J., WALTON, VIRGIN and LIBBEY, J J ., concurred. 
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Lucy A. KING & another vs. CrTY OF LEWISTON. 

Androscoggin. Opinion December 12, 1879. 

Highway. County Commissioners. Jurisdiction. 

County commissioners have original jurisdiction to lay out a county road 
wholly within the limits of a town or city, when such road connects with 
other county roads; and the town or city within which it is laid out may 
construct the road any time within six years after the time allowed therefor 
by the commissioners, unless done by authority of law before that time. 

ON REPORT. 

Trespass to recover darpages, sustained by reason of the con
struction of a road or way npon and across the plaintiffs' land, by 
the city of Lewiston. It is admitted that the title to said land 
was, at the time said trespass is alleged to have been committed, 
and now is, in Lucy A. King, one of the plaintiffs, and that Moses 
King, Jr., is her husband, and as such joins with her in ~his suit. 

The county commissioners of Androscoggin county, in August, 
1872, on the petition of A. B. Furbush and fifty-six others, after 
due notice, laid out a road or way, extending from Main street in 
said Lewiston, across College street to Sabattus street, in said 
Lewiston, which said road or way as laid out by said commission
ers extend over, upon and across, the plaintiffs' land, substantially 
as set forth in the writ, and said county commissioners made 
return of their proceedings, on the 4th day of Febrnary, 1873, 
and therein allowed the said city of Lewiston two years from the 
time when all proceedings on said petition should be closed, in 
which to make and open· said road or way, and all proceedings on 
said petition were closed September 2, 1873. 

The termini of said road or way and the entire route thereof as 
prayed for in said petition and as iaid out by the county commis
sioners are wholly within the limits of the city of Lewiston. 

The said city of Lewiston did not make and open said road or 
way, or any part thereof, so laid out as aforesaid, within said two 
years, nor did said city take any action thereon until August, 
1877. In August, 1877, John Read, street commissioner of said 
city of Lewiston, duly elected and qualified, and acting by and 
77./'·v--t:JL 
7Y ,, I J 6 
7 9 -. s·;J 7 
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under the express authority of the city government of said city of 
Lewiston, built and constructed that portion of said road or way, 
as laid out by said county commissioners as aforesaid, which 
extends from its terminus on said Main street to and across College 
street, and which said road or way so built and constructed, 
extends over, upon, and across plaintiffs' land as set forth in the 
writ. 

It is admitted that Main street, College street and Sabattus 
street are county roads. The said petition of Furbish alleges 
"that common convenience and necessity requires the opening of 
a new highway which shall lead from the county road leading 
from Lewiston bridge to Green corner, starting at some point on 
said county road between the dwelling-houses of Lewis Ware, sen., 
and John H. Pettingill, and running south-easterly to the county 
road in Lewiston known as College street, there to join with and 
follow a range way (running south-easterly) to its intersection 
with the county road leading from Lewiston to the village of 
Sabattisville, said road being known as Sabattus street." 

No damages were awarded the plaintiffs, by commissioners, and 
no appeal taken. 

If the county commissioners had jurisdiction and authority to 
locate, and t_he city of LewistQn ._had authority to buiid and open 
the road or way at the time it did build and open it, the plaintiffs 
are to be nousuited; otherwise the case is to stand for trial. 

Pillsbury & Potter and JI. 0. Wentwort!i, for the plaintiffs, in 
an elaborate brief, cited R. S., c. 18, § 1. Orrington v. Gmnmis
sioners, 51 Maine, 570. Waterford v. Same, 59 Id. 450. Dres
den v. Same, 62 Id. 365. True v. Freeman, 64 Id. 573. Heb
ron v. Same, 63 Id. 314. Com. v. Westboro', 3 Mass. 406. Same 
v. Cambridge, 7 Mass. 158. Livermore Pet. 11 Maine, 275. 
Waterville v. Barton, 64 Id. 321. Goodwin v. Commissioners, 
60 Id. 328. Scarboro v. Same, 41 Id. 604. Stat. 1821, c. 118, § 6. 
R. S., 1857, c. 18, § 1. Stat. 1831, tit. Cor. Sessions. R. S., 1840, 
c. 125, § 1. Howland v. Commissioners, 49 Maine, 143. Small 
v. Pennell, 31 Id. 267. Cyr v. Dufour, 62 Id. 20. Fairfield v. 
Commissioners, 66 Id. 385. Woodcock v. Calais, 66 !d. 234. 
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Ludden & l)rew, for the defendants. 

PETERS, J. The commiRsione~s of Androscoggin county laid 
out a county way wholly within the city of Lewiston, leading 
from one county road to another, and crossing a third county 
way. The plaintiffs contend they had no power to do this, sub
mitting a written argument of counsel in that behalf which is 
elaborate and ingenious. We cannot, however, put out of consid
eration the fact that this power of county commissioners has been 
directly recognized and admitted by several important and, we 
think, binding decisions. New Vineyard v. Somerset Co., 15 
Maine, 21. Harkness v. Waldo Co., 26 Maine, 353. Hermon 
v. Penobscot Ooms., 39 Maine, 583. Smith v. Cumberland 
Ooms., 42 Maine, 395. These decisions were made upon statutes 
which are the same now as then. The legislature, in the subse-
quent revisions of the statutes, making no alteration has seen fit 
to abide by the judicial interpretation. The defendants do not 
co_ntend that county commissioners have jurisdiction to lay out 
within a town an isolated way having no connection with other 
county roads at either terminus. Here the new road became a 
part and pareel of a system of county or common roads. It 
shortens the distance from place to place over the county roads, 
affording a new convenience for the public travel. 

There can be no doubt that the city could lawfully build the 
road after two and within six years. After two years the com
missioners could compel its construction, if neglected to be built. 
But what the commissioners can do for them, they can certainly 
do for themselves. 

Plaintiffs nonsuit. 

APPLETON, 0. J., WALTON, VIRGIN, LIBBEY and SYMONDS, JJ., 
concurred. 
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JoHN 0. ScHWARTZ vs. DAvm G. DRINKWATER. 

Cumberland. Opinion December 12, 1879. 

Insolvent law of 1878. Pre-existent debts. Proceedings in court. 

Whether an insolvent shall or not have a stay of proceedings in an action 
against him until his petition in insolvency may be disposed of, is a matter of 
discretion with the judge before· whom the action is pending, whose ruling 
is not reviewable by this court. 

The insolvent law of this state enacted in 1878, so far as it provides for a dis
charge of the debtor's liabilities existing before the law was passed and not 
proved against the debtor's estate, is unconstitutional and void. 

ON EXCEPTIONS, from the superior court for Cumberland county. 

AssuMPSIT on account annexed for "$250.82. Writ dated Feb
ruary 20, 1877, entered March term, 1877. At the October term 
1878, defendant snggested his insol_vency, filed a motion setting 
forth said insolvency, and moved that said suit be stayed to await 

~the result of said insolvency proceedings. Said action was con
tinued from term to term till May term, 1879, when the court 
denied said motion, and ruled that the suggestion of insolvency 
by defendant did not operate as a stay of proceedings as prayed 
for in said motion. Whereupon the defendant alleged exceptions. 

H. C. Peabody, for the plaintiff. 

P. J. Larrabee, for the defendant. 

PETERS, J. The defendant, being in insolvency, and having 
had some delay of this suit on that account, moves for a further 
stay of proceedings until his petition in the court of insolve1icy 
has been disposed of. U n<ler the late bankrupt law a stay of pro
ceedings for a reasonable time was a matter of right, whether the 
discharge sought to be obtained in bankruptcy would be pleadable 
to the pending action or not. The object was to prevent a bank
rupt being needlessly hampered and embarrassed by the calls of 
different courts at the same time. Bankrupt Act, § 5106. Bump's 
notes thereto. Ray v. Wright, 119 Mass. 426. The insolvent 
act of this state contains no such provision. Section 47 (act of 
1878) does not apply here. Therefore whether the motion should 
?J'>,ttijJ't 
l'I ,. J',t 
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be granted or not was for the judge to determine as a matter of 

discretion. His rnlin~, unless some palpable error was commit
ted, could not be reviewed here. 13arker v. IIaskell, 9 Cush. 

218. U ndonbtedly a court of bankruptcy or insolvency might 
enjoin a _creditor against pressing his debtor in another court, 
under circumstances calling for its interposition. 

In this case the insolvent debtor has no cause of complaint any

where. The suit was commenced before the insolvent law was 

passed. His discharge, if obtained, could not be pleaded in bar 
thereto. We notice that section 45 of the act of 1878 provides 

that a discharge shall be a bar to all the i_nsolvent's provable 
liabilities. Bn t so far as it bears upon dehts existing before the 

law was passed, thus impairing the obligation of a contract, it is 
unconstitutional and void. It is too late to regard this an argu

able question. The supreme court of the United States has settled 
the question, aud their determination of it is, as far as all oth_er 
courts are concerned, both state and national, final and conclusive .• 

Nor has any court attempted to avoid it. Sturges v. Crownin
shield, 4 Wheat. 122. Ogden v. Saunders, 12 Wheat. 213. 

Boyle v . .Turner, 6 Pet. 635. Cool. Const. Lim., 2nd ed. 360, 
*294. 3 Fars. Con. *553. 

Exceptions overruled. 

APPLETON, C. J., WALTON, VIRGIN, LIBBEY and SYMONDS, J J., 
concurred. 

ALBION K. KNAPP in eq. vs. ALBTON P. BEATTIE & wife. 

Oxford. Opinion Deeember 12, 1879. 

Stat. 1862, chap. 106, § 2. Attachment. Volunteer. Exemption. 

The act of 1862 (c. 106, § 2), which e:,i::empted from attachment during his term 
of service the personal property of a volunteer to the amount in value of 
one thousand dollars in addition to other property by law exempted, does 
not apply to land held in his wife's name after his expiration of service, 
although bought by him with his own money before that ti_me, he having 
a,t the time of the purchase no more property than the amount exempted. 

7h' :,,-, ~ 7 · . 
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BrLL IN EQUITY, inserted in writ dated March 30, 1872, and 
heard on bill, answer and proof. 

The facts sufficiently appear in the opinion. 

R. A. Frye, for the plaintiff. 

S. F. Gibson, for the defendant. 

PETERS, J. It is admitted by the respondents, hnsband and 
wife, that the husband purchased 1-1, parcel of land, paid for it with 
his own money, took a deed in his wife's name, and that he has 
but little or no other attachable property. The bill is prosecuted 
to obtain out of the land the collection of a debt due the com- . 
plainant before the purchase was made. This case is governed 
by the decision in the case of Sampson v. Alexander, 66 Maine, 
182, and by other similar cases therein cited. 

The only objection set np against 1p.aintaining the bill is, that 
the means taken to pay for the land was bounty money received 
by the husband as a volunteer in the late war, not exceeding the 
amount of property exempted to a soldier in the service from 
attachment. by the act passed in 1862. This is not a defense. 
The act referred to (Laws 1862, c. 106, § 2) allowed the privilege 
of exemption only "during the term of service of such volunteer," 
and the respondent's term of service has long ago expired. And 
the exemption allowable was to be of "personal property," while 
this is real estate. 

The question whether this provision in the act of 1862 was 
constitutional or not, raised by counsel, needs no discussion. 

Bill sustained with costs. A master to 
be appointed to appraise and set off, with 
like powers, as in Sampson v. Alexander, 
supra. 

APPLETON, C. J., WALTON, VrnGIN, LIBBEY and SYMONDS, JJ.,. 
concurred. 
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ALFRED C. WEBBER vs. JonN L. LIBBY & another. 

Androscoggin. Opinion December 16, 1879. 

Bond. Pleading. Evidence. Variance. 

In an action of debt against two of the three obligors on a joint and several 
bond, the bond is admissible to sustain the issue on the part of the plaintiff 
raised by the defendants' several pleas of non est f actum. 

In such case there is no variance, in point of law, between the deed declared 
on and that proved. It is still the joint deed of the parties sued, although 
others have joined in it. 

ON EXCEPTIONS. 

Deht on a poor debtor's oond, in rognlar form, given under R. 
S., c. 113, § 24, and was originally commenced against John L. 
Libby, Edwin Fairbanks and Charles White, who executed the 
bond October 20, 1877. Charles White was insane at date of the 
writ, May 3, 1878, and ever since, and no service was made 
upon him. Plaintiff entered his action at the September 
term. At the January term, 187~, when the case carne up 
for trial, the plaintiff discontinued as to Charles White and 
offered the bond in evidence, to ,vhich the defendants ob-
jected on the gl'Ound that the bond purported to be signed 
by John L. Libby, Edwin Fairbanks and Charles White, and 
therefore not admissible in this snit against John L. Libby 
and Edwin Fairbanks jointly, after discontinuance as to Charles 
White. 

Also, that the bond offered, being in its terms a joint and sev
eral bond, signed by Libby, Fairbanks, and White, the plaintiff 
could not maintain an action on the same against two of the 
joint and several obligors, but must elect to proceed either 
against the whole, or singly. 

The presiding justice allowed the bond to be read in evidence 
subject to the objection. 

Defendants severally pleaded the general issue, non estfactum, 
and by way of further plea, that the bond was obtained by duress 
of imprisonment, and in support of the same offered the same tes
timony ·presented by the plaintiff in the action John L. Libby v. 

S:.;1 ., ,,w;, 
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Alfred 0. Webber and Frank W. Dana, and the presiding jus
tice, for the purpose of presenting the case to the full court, ruled 
that the evidence offered, if admitted, would not constitute a 

defense to the suit, whereupon the defenda,nts became defaulted, 
and alleged exceptions. 

F. W. Dana & F. B. Osgood, for the plaintiff. 

A. P. Moore, for the defendants, cited Rand v. Nutter, 56 
Maine, 339. Chitty Con. 127. Harwood v. Roberts, 5 Green!. 
441. Bank v. Treat, 6 Id. 207. Turner v. Whitmore, 63 Maine, 
526. 1 Chitty Plead. 43 (9 Am. ed.). Chitty Con. 153 (10 Am. 
ed). R. S., c. 82, §§ 11, 32, 47. R. S., c. 113, § 40. 

VrnGrn, J. · In the absence of any report of evidence tending 
to prove the alleged duress, the only question presented by the 
bill of exceptions or argued by the defendants pertains to the 
admissibility of the bonrl. And we have no doubt of the correct
ness of the ruling which admitted it. The plea was non est fac
tum, and the only issue was whether a bond iointly and severally 
executed by three would JJrove that it was executed by two of 
them. We have no doubt of the correctness of the ruling admit
ting the bond. This practice is sustained by ancient and modern 
authorities. 

"It is material," said Story, J., "to state that the bond on which 
the suit is brought, is a joint and several bond. Under such cir
cumstances, the plaintiff might have commenced suit against each 
of the obligors severally, or a joint snit against all. But in strict
nes~ of law, he has no right to commence a suit against any 
intermediate member. He must sue all or one. The objection 
however is not fatal to the merits, but is pleadable in abatement 
only; and if not so pleaded, it is waived by pleading to the merits. 
The reason is that the obligation is still the deed of all the oblig
ors who are sued, though not solely their <leed; and therefore 
there is no variance in point of law, between the deed declared on 
and that proved. It is still the joint deed of the parties sued, 
although others have joiued in it." Minor v . ..Mechanics' .Bank, 
1 Pet. 46, 73. 1 Saund. 291, c. n. 4. Gould's Pl., c. 5, § 114. 
Neally v. Moulton, 12 N. H. 485. Gove v. Lawi·ence, 24 N. H. 
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128. Richmond v. Toothaker, 69 Maine, 451, and cas(_3s there 
cited. IIapgood v. Watson, 65 Maine, 510. Fierst National 
Bank a/Biddeford v. McKenney, 67 Maine, 272. 

If it be said that the action was origina1ly against all and after 
the time for filing pleas in abatement had expired the plaintiff 
discontinued as to one, the answer is the defendants should have 
demurred instead of pleading the general issue. Richnwnd v. 
Toothaker, supra. 

Exceptions overruled. 

APPLETON, C. J., WALTON, PETERS, LIBBEY and SYMONDS, JJ., 
concurred. 

MARTIN PRIEST in error vs. ANNIE SouLE. 

Kennebec. Opinion December 18, 1879. 

Ba.citardy. Default. Declaration. Adjudication. Error. 

It is not error, where a defendant in bastardy duly served with process and 
having given a valid bond for his appearance to abide the order of court 
upon the complaint, submits to a default before the declaration required of 
the complainant under R. S., c. 97, § 5, has been filed, for the judge to pro
ceed thereupon after the· filing of such declaration to adjudge him the 
father of the child, and to stand charged with its maintenance and give 
bonds accordingly in pursuance of the provisions of R. S., c. 97, § 7. 

It is not necessary to the validity of the judgment to renew the entry of a 
default after the filing of such declaration. 

When the declaration and adjudication appear by the docket to have been 
made on the same clay, the presumption is that the declaration was filed 
before the adjudication was made, and this presumption is not overcome by 
the fact that the adjudication stands apparently first in the order of the 
docket entries. 

The defendant in the bastardy process should have presented his defense at 
the court where his bond required him to appear. It was open for him 
to move to take off the default a.nd set up a defense, if he had any, after 
the filing of the declaration. If the default was inadvertently entered and 
he had a valid defense, his remedy after judgment entered against him is by 
petition for review. 

ON REPORT. 

Error to reverse a j ndgment, in a bastardy case under R. S., c. 
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• 97, recovered by the defendant in error against the present plain-
tiff in the superior court for the county of Kennebec at the Sep
tern ber term thereof 1878. 

The facts sufficiently appear in the opjnion. It was agreed 
that a copy of the writ and plea, copy of the do.cket entries and 
complaint, warrant, officer's return, order of court, recognizance 
and declaration of complainant shall constitute the report of the 
case, "to be submitted to the determination of the law court to 
decide whether error lies, and, if so, to what extent it shall affect 
the proceedings and judgment in the original action, and to make 
such order as the law requires." 

Humphrey & Appleton, for the plaintiff in error, cited R. S., c. 
97, §§ 5, 7. Chapel v. White, 3 Cush. 539. Jones v. Tlwmp
son, 8 Allen, 334 .. Fisher v. Shattock, 17 Piek.• 252. Stiles v. 
Eastman, 21 Id. 132. Rice v. Chapin, 10 Met. 5. State v. 
Kirby, 57 Maine, 30. Jewell v. Brown, 33 Id. 250. Smitli v. 
Keen, 26 Id. 411. Hollis v. Richardson, 13 Gray, 392. Hem
menway v. Hickes, 4 Pick. 497. Bridge v. J}fagoun, 8 Maine, 
292. Drowne v. Stimpson, 2 Mass. 441. Foster v. Beaty, l 
Maine, 304. Dennett v. Kneeland, 6 Id. 461. Loring v. O'Don
nell, 12 I~:l. 29. Rice v. Chapin, 10 Met. 5. 

G. T. Stevens, for the defendant in error. 

BARROWS, J. The plaintiff in error, having been arrested on 
a warrant duly issued upon the complaint of the defendant in 
error charging "him with being the father of a child with which 
she was then pregnant and which was likely to be born a bastard," 
gave a bond in due form conditioned for his appearance at the 
June term of the superior court in Kennebec county and for 
abiding the order of said court on her complaint in bastardy 
against him. The case shows that he did enter an appearance 
at that term, was defaulted on the first day of the next Septem
ber term, and on the 19th day of said September term was 
adjudged the father of the child and to stand charged with his 
maintenance with the assistance of the mother, and to this end 
to pay certain sums and give certain bonds in accordance with 
the provisions of R. S., c. 97, § 7. 
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The plaintiff in error claims that there was error in making 
this adjudication upon a default which was entered up on the first 
day of the term before the complainant i n bastardy had filed the 
declaration required by R. S., c. 97, § 5. It appears that this 
declaration was :filed the same day that the adjudication was made, 
and, presumably, before the entry of the adjudication; for the 
order in whieh the entries stand upon the docket signifies nothing. 
Clerks usually consult their own convenience within the limited 
space allowed ; and the terms of the adjudication indicate that the 
judge had the declaration before him when he directed the entry 
of the adjudication, in which the fact of the birth and the sex 
of the child as state<l in the declanltion are referred to. 

If the plaintiff in error would claim that the adjudication was 
made before the required declaration was filed it is incumbent on 
him to establish it. A judgment will not be held to be erroneous 
where for aught that appears it may have been legally rendered. 
Spaulding v. Rogers, 50 Maine, 123. Was it error to make the 
adjudication upon a default of the defendant entered previous to 
the filing of this declaration ? We think not. It was no fault 
of the complainant or of the eourt that the defendant chose to be 
defaulted when he was. The complainant could not compel him 
to appear further. She had taken his bond to abide tlie order of 
the court upon the complaint, but she could not insist upon his 
defending the suit. Where the complaint is instituted in the 
early stages of gestation it may not infrequently happen in some 
counties that more than one term of court will elapse before the 
complainant can file the required declaration. If the defendant 
would not be regarded as assenting to its truth he should be in 

' court to deny it when it is filed and an adjudication upon it is 
demanded. 

His Rnbmitting to a default before this is done will not prevent 
the court from proceeding to adjudge him the putative father of 
the child when the declaration comes in. If the entry of the 
default before the filing of the declaration in question could be 
regarded as an irregularity, it was caused by the act of the plain
tiff in error; and a judgment will not be reversed on error for 
an irregularity caused by the party complaining. Jewett v. Tom-
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linson, 3 Watts and Serg. 114. If need were, we should presume 
a default entered (though not noted on the docket) after the filing 
of the declaration. A judgment against a defendant who did not 
in fact plead or appear is not reversible because the record fails 
to show that he was solemnly called, and came not, &c. Hart 
v. Flynn, 8 Damt, 190. 

The defendant in the original process here, if he supposed he 
had any valid defense to the char·ge made against him by Annie 
Soule, should have presented it at the court at which he was 
called upon to appear. It was open to him to move to have the 
default taken off if he fonnd anything in the declaration which 
he was able to deny. His renrndy, after judgment thus entered 
upon his default, if the same was suffered inadvertently when he 
had a good defense, is by peti~ion for review. 

The only errors in the original process of which we can take 
cognizance here are those which the plaintiff in error alleges and 
establishes. 

The only ground npon which he claims to maintain a writ of 
error not being tenable, the entry must be. 

Judgment affirmed with costs. 

WALTON, DANFORTH, LrnBEY and SYMONDS, J J., concurred. 

DISSENTING OPINION BY APPLETON, 0. J. This is a writ of 
error to reverse a judgment rendered in a bastardy process in 

which the defendant in error was complainant. 
"A writ of error," observes Mellen, 0. J., in Bath Bridge Oo. 

v. Magoun, 8 Greenl. 292, "is a writ of right; a writ of certiorari 
is not ; it is a matter of sound discretion to grant or refuse it." 
Whenever errors are apparent of record, in error the judgment is 
reversed, and in certiorari, the proceedings ~re quashed. In each 
case the court act only on the record and no evidence aliunde is 
receivable. 

The plaintiff in error, having been arrested on a warrant ·duly 
issued upon the complaint of the defendant in error, charging him 
with being the father of a child with which she was then pregnant 
and which was likely to be born a bastard, gave a bond in due 

VOL. LXX. 27 



418 PRIEST V. SOULE, 

form conditioned for his appearance at the June term of the 
superior court in Kennebec county, and for abiding the order of 
said conrt in her complaint in bastardy against him. The plaintiff 
in error entered an appearance at that term, was defaulted on the 
first day of the September term, and on 19th day of said Septem
ber term was adjudged the father of the child, and to stand charged 
with its maintenance, with the assistance of the mother, and to this 
end to pay certain sums.and give certain bonds in accordance with 
the provisions of R_. S., c. 97, § 7. After this adjudication, the 
next entry on the docket, as of the same day is complainant's 
declaration filed. Since which time there has been no default. 

The plaintiff in error was defaulted on the first day of the Sep
tember term. But at that time there was only on file a complaint 
by the defendant in error that she was pregnant with a chi,ld 
which if born alive might be a bastard, and charging the plaintiff 
with its paternity, and stating the time of its begetting; and 
the recognizan_ce entered into by him in accordance with R. S., c, 
97, §§ l and 3. 

But the compfaint contained no allegation that a bastard child 
had been born, or that in travail the mother had charged the 
plaintiff with being its father, as is reqnired by § 5. The plaintiff 
in error, by the most liberal construction of his default could not 
be regarded as admitting more than the allegations in the com
plaint. He could not be adjndged the father of the child for 
there was not on file anywhere the allegation of nn existing child 
whose father he could be adjudged to be, or with whose main
tenance he could be ordered to stand charged. 

Nor does the statute give the slightest authority for an adjudi
cation of paternity under such conditions by §§ 1 and_ 3, but the 
reverse. 

By § 5, "Before proceeding to trial, the complainant must file 
a declaration stating that she has been delivered of a bastard 
child begotten by the accused, the time and place when and where 
it was begotten, with as much precision as the case will admit; 
that being put upon the discovery of the truth during the time of 
her travail, she accused the respondent of being the father of the 
child, and that she has been constant in her accusation." 
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By § 7, "If on such issue, the jury find the respondent not 
guilty, he shall be discharged; but if they find him guilty, or the 
facts in the declaration filed are admitted by default or on demur
rer, he shall be adjudged the father of the child ; stand charged 
_with its maintenarwe with the assistance of the mother, as the 
court orders," ete. 

These seetions are precise and definite. They prescribe what 
shall be done before the adjudication of paternity and the order as 
to maintenance. The dedaration must be filed before proceeding 
to trial. It must be filed before default or demurrer, for the de
fault or demnrrer only admits "the facts in the declaration filed," 
not those which may be stated in a dee] aration thereafter to be 
filed. 

There can be no doubt as to the legislative intention. No adjudi
cation could have been had on the first day of the term when the 
default was entered because then there ·was no dedaration fill:ld 
which was admitted by such default. It conld not have been 
made on the 19th day of the term when the dedaration was filed 
becanse after that was done, there has been neither trial by a jury, 
finding gnilt, nor any admission of the facts in the declaration by 
default or demurrer. 

A deelaration, and the allegations therein to be set forth are 
specifically l'Cqnired by statute "before proceeding to trial or 
default or demurrer." The facts must be proved as alleged. 

The views a!Jove expresseu are in accord with the entire weight 
of judicial authority. In Drowne v. Stimpson~ 2 Mass. 441, 
which was on a writ of error, Parsons, 0. J ., uses the following 
language: ''It is a uniform rnle of law, that when a statute gives 
a remedy under particular circumstances, the party seeking this 
remedy should in his plaint or information, allege all the facts 
necessary to bring him within the statute. In this complaint it 
ought to have been averred, not only that she has been delivered 
of a bastard child, of which the defendant was the father, but 
that she had accused him in the ti me of her travail, had been 
examined on oath before a justice, and had continued constant 
in her accusation." The proceedings were quashed for thjs defect. 
In Beatty v. Foster, 1 Greenl. 304, there was an application for a 
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certiorari. In delivering the opinion of the court Mellen, C. J ., 
says: "Some of the most important facts necessary to ,1ustify a 
verdict against the original defrndant, are omHted. No declara
tion was ever filed in the case; of course no issue joined; in fact, 
no foundation for the verdict and, judgment is disclosed. There 
is nothing but the examination taken before the magistrate, and 
this was considered as the basis of the proceedings in the court 
below, and as a sufficient complaint or charge or declaration, on 
which the case could be tried ; and yet it appears that such com
l_Jlaint or examination was merely used as evidence. Nor does it 
appear that any child has been born. In fact the record is wholly 
defective and irregular." Yet such was the rscord in the present 
case Vi!hen the default was entered. But as there had been a fair 
and foll trial and "the birth of the child as a bastard" had been 
proved, and the paternity of the defendant-and as the case was 
before the con rt on an application for a certiorari, they declined 
to grant the writ, but add, "in fntnre, similar indulgence will not 
be shown by tlw court, where snch irregularities are allowed to 
occur." The granting was a matter of discretion, but as Parsons, 
C. J ., remarks, in Drowne v. Stimpson, before cited, "error is of 
right." In Dennett v. Kneeland, 6 Greenl. 461, W ef:l.ton, J., says: 
"We are all of opinion, as she (the complainant) did not accuse the 
respondent with being the father of the child, in the time of her 
travail, before delivery, that this is a defect fatal to her prosecu
tion." But this fact shonld be averr~d in the declaration ~'before 
proceeding to trial." "ln this declaration she should state that 
she has been delivered of a bastard child ; that it was begotten 
upon her body by the person accnsed, &c., and that, being put 
upon the discovery of the truth respecting the same accusation 
in the time of her travail, she did thereupon accnse the defendant· 
of being the father of such child." Loring v. 0' Donnell, 12 
Maine, 29. "Such complaint," observes Dewey, J ., in Rice v. 
Chapin, 10 Met. 5, ''must allege, particularly, that the complain
ant, in the time of her travail~ accused the defendant of being 
the father of the child. No prosecution can be supported with 
out proof of this fact; and it ought to be distinctly alleged. 
Stiles v. Eastman, 21 Pick. 132." "It is a well settled rule of 
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law," remarks Dewey, J., in Jones v. Thompson, 8 Allen, 335, 
"that the complaint filed in the superior court is one npon which 
the defendant in a bastardy prosecution is tried. Snch complaint 
must state all the facts necessary to charge the defendant as the 
_father of the bastard child, and all fa,~ts necessary to sustain the 
proceedings against him under the statute." The complaint re
ferred to in the remarks of the court was the declaration in the 
count which contained no direct averment that the respondent 
was the father of the child. Evidence that he was the father was 
received snbject to exceptions, which were snstained beca~1se of 
the want of such averment, and leave was granted to amend. In 
that case there was no averment of the delivery of the bastard 
child-but in the case at bar there was no snch averment when 
the defanlt was entered. 

The jndgment is erroneous. The statute provides that "before 
proceeding to trial," defanlt, or demmrer, a declaration must be 
filed, but there was none filed when the default was entered and 
the_ facts then on record as alleged do not justify an adjudication 
of paternity, &c. 

After the declaration was filed, there bets been no trial, default, 
or demnrrer, and consequently there can be no legal judgment 
on such declaration unless a jndgment can be rendered on a decla
ration, on which there has been neither trial by a jnry. nor any 
admission by defanlt or demurrer. The judgment should be 
reversed. 

GusTAvus S. BEAN vs. ARIEL S. AYERS and others. 

Penobscot. Opinion December 23, 1879. 

In an action by an officer upon a receipt for property attached, it is not a 
defense that there were irregularities in the proceedings in the original suit. 
To relieve the receiptors from liability it must appear that the judgment 
rendered was absolutely void. 

In a process in rem against pine, spruce, hemlock and hard wood logs, it is 
not objectionable that the officer attaches only the hemlock and spruce logs. 

In a proceeding in rem against logs to secure a laborer's lien thereon, an 
order from the law court in the abbreviated form of "judgment against the 
logs," describes only the logs attached. The judgment being correctly ren

) 1//'/u-. ,L;~.]._ 
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dered, it is immaterial whether the record of the judgment has been prop
erly extended or not, if the court permits the record to be amended. The 
judgment itself is the vital thing. 

Errors and deficiencies in court records are to be expected. R. S., c. 79, § 10, 
requires their correction. Third parties may be affected thereby, but they 
are presumed to know that if a clerk has made a mistake it may be corrected. 

The settled rule in this state is, that the court will allow an amendment of a 
mistake committed by a recording officer, when such amendment will be in 
the furtherance of justice, and when the party to be affected thereby will 
not be subjected to any loss or inconvenience other than what he would have 
been subjected to had the record been originally in proper form. 

ON REPORT. 

AssuMPSIT by plaintiff as deputy sheriff against defendants on 
a receipt given by them to him for certain logs attached oncer
tain lien suits, one by John Sheridan, and sixteen by other par
ties, against Daniel E. Ireland and certain logs. Plea, the gen
eral issue and brief statement, alleging "that the proceedings by 
the plaintiff and the alleged judgments in the odginal actions, 
have not established any valid lien claim, or clmms, on or against 
the said logs named in defendant's said receipt and agreement." 

This is the sixth time that the subject matter of this suit has 
been, in different forms, before this court on qnestions of law. 
See Sheridan v. Ireland, and logs, 61 Maine, 486. Same v. 
Same, 6!'> Id. 65. Same v. Same, 66 Id. 138. Bean v. Ayers, 
67 Id. 482. Same v. Same, 69 Id. 122. 

In the original writ of Slieridan v. Ireland, and logs, the offi
cer is commanded "to attach the goods and estate of Daniel E. 
Ireland to the value of . and also attach hemlock, 
spruce, hard wood and pine logs in Penobscot river, in and below 
Penobscot boom, marked, NXVIIXI, and summon the defendant 

to answer nnto John Sheridan . in a plea of the 
case," upon the tollowing account annexed. 

Aug. 14, 1872. 
"DANIEL E. IRELAND, 

To JOHN SHERIDAN, Dr. 
To 76 days work cutting and hauling hemlock, spruce, hard wood 

and pine logs on No. 7, the past winter, now in Penobscot 
river in and below Penobscot boom, marked N XVIIXI, 
at $1.00 per day, $76 00 

And the plaintiff claims to have a lien on said logs for personal 
services in cutting and hauling t~e same during the past winter, 
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to the amount of $76.00 and this action is brought to enforce said 
lien according to the statute in such cases made and provided. 

"Also, for that said plaintiff heretofore, to wit: during the 
winter and spring last past, had, at the request of said defendant, 
labored in said state of Maine, at cutting and hauling on and 
from a place called Kossuth, or township No. 7, into the waters 
of Penobscot river and its tributaries, and to the Penobscot boom, 
certain hemlock, hard wood, spruce and pine logs, masts, spars, 
and lnmber, of the following marks, to wit: N XVIIXI, and the 
sum and balance actually due and unpaid, of the amount stipu
lated by defendant to be paid to the plaintiff fo1· his personal ser
vices therein, was and is the sum of seventy- six do1lars and 
cents, (as is specified in the annexed account,) and in considera
tion of the premises, said defendant, at said Bangor, on the day 
of the purchase of this writ, promised the plaintiff to pay him_ 
said last named sum on demand ; and plaintiff claims a lien upon 
the said fogs and lumber, under the laws of this state, for said 
sum so due, and brings this suit to enforce and secnre the same." 

The officers return on said writ is as follows: 
"PENOBSCOT, ss. On this sixteenth day of August, A. D. 1872, 

at 3 o'clock in the afternoon, 
By virtue of this writ I have attached as the logs within named, 

and simultaneously with attachments made by me by virtue of 
sixteen other writs, all against the same defendant and logs, bear
ing the same date, and retnrnahle to the same court to which this 
writ is returnable, and, each writ sued out for the purpose of 
enforcing a lien claimed by the plaintiff therein, for personal ser
vices in cutting and hauling the same, nineteen hundred and forty
five sprnce and hemlock logs marked as herein described, and at 
the direction and with the approval of the attorneys for plaintiff, 
have taken a receipt therefor, furnished by A. 0. Ayers, of 
and for firm of Shaw & Ayers, who claimed to own said logs 
so attached, and who thereupon took possession of the same." 

Record as extend0d Oct. T0rm, 1876. 
No. 36-SHERIDAN -vs. IRELAND AND LOGS. 

John Sheridan, of Exeter, in the county of Penobscot, plaintiff, 
vs. 

Daniel E. Ireland, of said Exeter, and also the hemlock, spruce, 
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hard wood and pine logs in Penobscot river, in and below Penob
scot boom, marked NXVIIXI, defendants. 

Plea of the case. Declaration, ,count upon an account annexed. 
Writ dated August 14, 1872. Attachment Angnst 16, 1872. 

Service Sept. 12, 1872. This action was entered at the October 
term, A. D. 1872, and judgment was rendered at this term, Octo
ber 3, A. D. 1876, for plaintiff against defendant and the logs, 
for ninety-one dollars and ten cents damages, and seventy-nine 
dollars and forty cents costs of suit. 

Execution issued October 10, 1876. 

DESIRED .AMENDMENT OF THE RECORD. 

No. 36, October term, 1876. 
John Sheridan of Exeter, in the county of Penobscot, vs. Dan 

iel E. Ireland of said Exeter, and also hemlock, spruce, hard 
wood and prne logs, in Penobscot river and below Penobscot 
boom, marked N XV IIXI, in a plea of the ease ; for that the said 
defendant at said Bangor, on the day of the purchase of this writ, 
being indebted to the plailltiff in the sum of seventy-six dollars 
according to the account anne::xecl, then and there, in considera
tion thereof, promised the plaintiff to pay him that sum on demand. 
And the plaintiff claims to have a lien on said logs for personal 
services in cutting and hauling the same during the past winter 
to the amount of $76, and thit; action is brought to enforce said 
lien according to the statute in snch cases made and provided. 
Also, for that said plaintiff, heretofore, to wit, during the winter 
and spring last past, lrnd, at the request of said defendant, labored 
in said i,tate of Maine, at cutting and hauling, on and from a 
place called Kossuth, or township No. 7, into the waters of Penob
scot river, and its tributaries, and to the Pe,10bscot boom, certain 
hemlock, hard wood, sprnce and pine logs, masts, spars, and lum
ber of the following marks, to wit, NXVIIXI, and the sum and 
balance actually dne and unpaid, of the amount stipulated by 
defendant to be paid to the plaintiff for his personal services 
therein, was and is the sum of seventy-six dollars (as is specified 
in the annexed account) and in consideration of the premises, said 
defendant, at said Bangor, on the day of the purchase of this 
writ, promised the plaintiff to pay him the last named sum on 
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demand ; and plaintiff claims a lien upon the said logs and lum
ber under the laws of this state, for said snms so due, and brings 
this suit to enforce and secure the same. Yet, though often re
quested, said defendant has not paid said sum, nor any part there
of, but negleets and refoses so to do, to the damage of the said 
plaintiff (as he says,) the sum of two hundred dollars, which shall 
then and there be made to appear with other due damages. 

This writ was dated the fourteenth day of August, A. D. 1872, 
and the said logs attached on the 16th day of said August, and 
service made on said defendant September 12th, 1872, and the 
action entered in this conrt at the Octo her term, A. D. 1872, at 
which term the plaintiff appeared to prosecntc his said action; 
but the personal defendant --Daniel E. Ireland-did not appear, 
although called to come into conrt, &c., but made default; and 
said actiJn was thence continued from term to term to the J anu
ary term, A. D. 1874, at which term the plaintiff appeared and 
moved die conrt for notice of this snit to be given to the owners 

~ 1 
of said logs and lumber; and thereupon the court ordered that J 
notice of this snit be given to th~ owners of said logs and luin- ) 
ber, by publication in the Bangor Courier, three weeks succes- \ 
sfrely, the last publication to be thirty days before the next term 
of this court, and the action was thence con tinned to the next 
April term of this court, at which term notice of this suit to the 
owners of said logs and lumber, as ordered, was proved to the 
satisfaction of the court, and the cclise was thence continued from 
term to term to the October term, A. D. 1875, at which term the 
plaintiff appears, and Whiting S. Ulark, Esq:, appears for said 
logs, and Shaw & Ayers, owners of said logs and lnmber; and 
for plea say they never promised the plaintiff in manner and form 
as he in his writ and declaration hath alleged against them, and 
of this put themselves on their country, by W. S. Clark, their 
attorney; and the plaintiff, likewise, by Barker & Son, his attor
neys; and the said owners of said logs and lumber, for a further 
brief statement, say that they deny that the plaintiff has any lien 
on said logs and lumber, as he in his writ and declaration has 
alleged, fo1· the reason that the said logs were not attached within 
sixty days after their arrival at the place of destination for sale, 
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and allege that said logs and lnmber were fo~ sale, and that their 
place of destination for sale was Penobscot boom. 

Whereupon the cause was opened to the jury, and before ver- · 
diet the cause was withdrawn from the jury by agreement of the 
parties and submitted upon report to the law court then next to 
be held at Bangor, in and for the eastern district, to render such 
judgment as the legal rights of the parties require; and said 
action was thence continued from term to t~rrn to this term when 
the said law court ordered "jndgment for the plaintiff against the 
personal defendant and against the logs." 

"It is therefore, considered and adjudged by the court that the 
said John Sheridan recover judgment against Daniel E. Ireland 
and said logs, marked NXVIIXI, the sum of ninety-one d~llars 
and ten cents debt or damage, and costs of suit taxed at seventy
nine dollars and forty cents. 

Ex'~n issued October 1 O, 1876." 

STATE OF MAINE. 

Penobscot ss. Supreme Judicial Court. 
Law Term, Eastern District, 1879. 

Gustavus S. Bean vs. Ariel S. Ayers et als. 

Supplemental report. 

This case was made up, signed by the presiding judge, and 
printed and placed in the hands of the clerk of conrts, and a copy 
was given to counsel. 

Afterwards the plaintiff, not being satisfied with his amendment 
of the records, which he was allowed by court to make, (as appears 
by desired amendment of record) revised his said amendment, 
withdrew the original amendment and the printed copies-which 
the clerk had compared and certified-had his revision printed 
and attached to the copies, as now appears in the report, and 
immediately sent two copies to counsel for defendants and returned 
the papers as amended by him without leave of court to the clerk 
of courts. 

W. S. Clark, counsel for the defendants, informed the clerk 
that he objected to what had been done, and requested him not 
to certify them. 
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Thereupon the plaintiff at the coming in of the court on Mon
day, June 16th, 1879, after a foll statement of facts, asked for 
such suggestion or order as the rights of the parties require, 
defendants' counsel being present and objecting. And the c9urt 
suggestbd that the plaintiff move to amend his suggested amend
ment of the extended records, and the case go to the law court as 
originally eertified by the clerk, the law court to allow the amend
ment proposed or not, as the rights (If the parties reqnire. And 
thereupon the plaintiff moved to amend by snbstitnting for the 
last part of the printed case the following, viz., the defendant ob
jecting : 

"Acti~n was thence continued from term to term to the April 
term of this conrt, when the said law conrt ordered "judgment 
for the plaintiff against the personal defendant and against the 
logs," and said action was fnrther eontinued to this term. 

"It is, therefore, considered and adjudged by the court that the 
said John Sheridan lrns a lien upon so many of said logs as were 
attached on the original writ, for his personal labor in cutting 
and hauling the same; and that he recover judgment against 
Daniel E. Ireland and said nineteen hundred and forty-five spruce 
and hemlock logs, marked NXVIIXI, being the same attached 
on and described in said writ, the sum of ninety-one dollars and 
ten cents debt or damage, and costs of einit taxed at seventy-nine 
dollars and forty cents. 

Ex'on issued Oetobcr 10, 1876." 
The defendant denies that the amendment was in accordance 

with the fact. 
The proposed amendment is reported to the full eourt with the 

above statement of facts, and subject to snch action as the court 
deem proper as to its consideration. 

L. Barker, T. W. Vose & L. A. Barker, for the plaintiff. 

W. S. Clark ( W. H. McOrillis with him) for the defendants, 
in a very elaborate and lengthy brief, among other things, con
tended: 

I. Smith & Ayers, the owners of the logs attached in the orig=
inal lien actions involved in this suit, are under no legal equitable-
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or even moral obligation to pay the debts in question. Bicknell 
v. Trickey, o4: Maine, 273, 281. 

II. The plaintiff, to sustain his writ, has put in defendants' 
receipt, with evidence of demand thereon, after judgment in the 
suits wherein the receipt was given; also, the original ·writs, the 
alleged judgments thereon, and the executions issued on the judg
ments. 

The defendants have put in evidence that Shaw & Ayers were 
owners of the logs; and that the defendants have restored the logs 
to the owners. 

The question is-Which has the best title ? 
III. As the logs have been restored to the owners, the defend

ants were under no liability on the demand of the officer, to restore 
them to him, unless he had a ri~ht to them for the benefit of the 
plaintiffs in the original actions, and by virtue of valid lien judg
ments in rem against the logs rendered in those actions. 

The plaintiffs in those actions had no legal right to call on the 
officer for the logs, unless they had obtaineJ valid lien judgments 
in rem. The officer was under no liability to those plaintiffs, un
less the plaintiffs had sucih judgments fo rem. The logs had been 
restored to the owners, and the o_fficer was under no liability to 
them. Therefore, if the officer was under no liability to the 
plaintiffs in the original lien writs, his liability was wholly ter
minated. And that terminates the Hability of the defendants as 
receipters. Sawyer v. Mason, 19 Maine, 49 . .1..lloulton v. Chapin, 
28 Maine, 505. Plaisted v. Hoar, 45 Maine, 380. Mitchell v. 
Gooch, 60 Maine, 110. Butterfield v. Converse, 10 Cush. 317. 
Sh,umway v. Carpenter, 13 Allen, 68. 

IV. In these cases the logs were not attached "as the property 
of the defendant," but simply and solely in pursuance of the in 
rem c.ommand in the writ, by an attachment in rem. So far as 
the proceedings "in ordinary actions of assumpsit" arc concerned, 
there was no attachment of the logs on these proceedings. To 
constitute any attachment of the logs on these proceedings, the 
logs must be attached and the officer's return must be "in the 
usual and common" and indispensable form, "as the property of 
the defendant." Bicknell v. Trickey, supra. Redington v. 
F'rye, 43 Maine, 586. Parks v. Crockett, 61 Id. 489. 
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V. The alleged judgments are invalid-which appear upon 
inspection of the record. 

1. Because the alleged judgments do not show notice to log 
owners. 

2. Because the alleged judgments do not show the "nature" of 
the jndg,ments rendered against the logs. 

3. Because the alleged jud~ments do not appear or purport to 
be rendered by the court. 

4. Because the alleged judgments do not show that they were 
rendered by the court upon a hearing of the parties, or on default 
after notice to log owners. 

5. Because the alleged judgments do not show the grounds of 
the sentence against the logs. 

6. Be,cause the alleged jndgments do 1;10t show that the court 
adjudged that the plaintiffs had a lien on the logs attached. 

3 Black. 395-6. Const. Maine, § 7, art. 1. Amend. Const. U.S. 
art. 5. Stat. 1874, c. 196. Cool. Con. Lim. 335. Freeman J udg. 
§§ 37, 50, 52. Meeker v. Van Ransalaer, 15 Wind. 397. Jones 
v. Woolson, 5 Yerg. 427. Davidson v . .Murphy, 13 Conn. 213. 
Baker v. Bronson, 5 Blatch. C. C. 5. Taylor v. Runyan, 3 Olarke, 
474. Wheeler v. Scott, 3 Wis. 362. .Martin v. Bernhardt, 39 
Ill. 9. Hinson v. Wall, 20 Ala. 298. 

As to the fifth defect-Being a judgment in rem, the grounds 
of the judgment must appear in the record. Freeman on J udg. 
§ 618. Bernardi v. Motteux, 2 Doug. 575. Lothian v. 
Henderson, 3 B. &. P. 499. Calvert v. Bovill, 1 T. R. 
523. Pollard v. Bell, 8 T. R. 434. Fisher v. Ogle, 1 Camp. 
N. P. 419. Rob·inson v. Jones, 8 Mass. 536. Fitzsimmons v. 
Newport Ins. Oo., 4 Cranch. 185. 

As to 6th defect,see Annis v. Gilman, 47 Maine, 152. Thomp
son v. Gilmore, 50 Id. 436. Counsel claimed defects of such a 
nature in the original writs that no valid judgment could be 
entered against the logs, and cited, 1 Mass. 181. 17 Id. 229. 1 
Pick. 368, 162. 8 Id. 83. 32 Maine, 178, and as to liability of 
receipters. Albee v. Ward, 8 Mass. 79, and cases there cited. 

As against the rights of third parties, the court will not enter 
a judgment, nunc pro tune, nor allow an amendment, nunc pro 
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tune. Jay v. Carthage, 48 Maine, 353. Glidden v. Philbrick, 
56 Maine, 222. Pierce v. Strickland, 26 Maine, 217. Milliken 
v. Bailey, 61 Maine, 316. Freeman on Judg. §§ 66, 68. 

Nor will the court allow a judgment to be vacated apd a new 
judgment entered to revive an attachment in that way. Sugdam 
v. Hegguford, 23 Pick. 465. Leighton v. Reed, 28 Maine, 87. 
Fafrfield v. Paine, 23 Id. 42. . 

More especially courts will not erase their judgments and say 
they shall stand for nought, and new entries of the same judgment 
made at a future ter~1, when third parties, sustaining the relation 
of baH or surety, are to be made liable in this way to respond to 
the new judgment. Amendment without leave is contempt and 
void. Bank v. Hewey, 21 Maine, 38. O!t/1'.lds v. Ham, 23 Maine, 
74. Fletcher v. Pratt, 4 Vt. 182. Brainerd v. Withey, 5 Vt. 
97. Orvis v. Isle La Mott, 12 Vt. 195. Smith v. Howard, 
41 Vt. 74. 

PETERS, J. This is an action by an officer upon an accountable 
receipt. The defense is, that no valid jnd$ment was rendered in 
the original snit. To establish this defense, it is not enough to 
show that there wern errors and irregularities of a merely formal 
character in the former proceedings. It must appear that the judg
ment rendered was utterly void. Brown v. Atwell, 31 Maine, 
351. Drew v. Liverrnor-e, 40 Maine, 266. Thmrpson v. Smiley, 
50 Maine, 67. 

I. Are there any fatal deficiencies in the original writ? None 
are pointed out to us that we can regard as anything more 
than merely formal and technical matters such as are cured by the 
judgment, even if they would have been open in the original cause 
to special demurrer. 

II. Was the officer's return valid? He was directed in the 
writ (in rern) to attach pine, spruce, hemlock and hard wood 
logs of a certain mark. He omitted to take the pine and hard 
wood, but attached the otherR. He attached less ·and not more 
than he was directed to. This point fails. 

III. Was the judgment valid as rendered by the court? This 
is a more important question. Dnt the objection raised here has 
not foundation to rest upon. The order from the law court was 
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this: "J ndgment for the plaintiff vs. the personal defendant and 
against the logs." Against what logs? The argument by the 
defendants is, that it may mean the logs declared against in the 
writ, rather than the loge att~whed upon the writ, not necessarily 
being the same logs. But what logs had the court been consider
ing? What logs had been before the court af1:'d- constructively in 
its possession? Thu process was in rem. As in an action of 
replevin, the return of the officer becomes a part of the declara
tion, limiting its operation to the artich:s actually taken and 
attached. See State v. Howley, 65 Maine, 101, and cases cited. 
The logs attached were before the court, and the litigation related 
to them and nothing else. Can it be supposed that the court had 
been deliberately considering the right of the plaintiff to have 
judgment against logs that he had never attached ? What did 
the court mean by "the logs" ? Courts are in the habit of using 
abbreviations and short formulas to indicate what would require 
many more words to express in full. Suppose an action of replev
in is instituted against two vessels, one only being found and 
returned by the officer as attached, would the words "judgment 

• for return," sent down from the law conrt, be understood to apply 
to any other than the vessel attached ? The, logs attached were 
in one sense a defendant. The mandate from the law court went 
against them as a defendant, describing them with the same cer
tainty that it described the personal defendant. 

IV. A valid judgment having .been rendered, is the record of 
the judgment sufficient to establish the plaintiff's claim ? 

It is immaterial in this case whether the record is defective or 
not,- if it is by permission of court amended. 'rhe vital thing is 
the j~1dgment. The record is only evideuce of the judgment, and 
if erroneous, it fails truly to represent the judgment. :For the 
purposes of this case, there was no need of any record, beyond 
the papers on file and the docket entries, which are a record of 
themseh/es. Willard v. Whitney, 49 Maine, 235. The only 
object of a :more formal record is to avoid the danger of losing 
original papers and of mistaking, after a lapse of time, the mean
ing of brief docket entries which are sometimes obscure and diffi
cult to understand.* Garfield v. Bemis, 2 Allen, 445. A book 
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of judgment records is to the clerk what a ledger is to a mercantile 
book-keeper. When the record is made up, however, it is not 
subject to explanation or contradiction by evidence outside of it. 

If there be error in it, it can onlJ be.corrected by the court. 
See cases supra; also .Noyes v. Newmarch, 1 Allen, 51. 

Why not correct·an erroneons record, if the judgment be right? 
Why shonld it not be made to tell the truth? It is but a form. 
The error is usually a clerical one. It is the result of an attempt 
of a clerk to obey the direction of the court, failing to do so. It 
would be strange if slips and inad vertencies did not occur in 
extending the reeords. The work cannot be done under the eyes 
of the judges. The law expects deficiencies and diminutions of 
the records, and provides (R. S., c. 79, § 10) that the conrt, as 
often at least as there is a change of clerk, shall cause the records 
to be examined, and when deficient shall "direct them to he 
immediately made or corrected." It wonld be a misfortune if the 
corrections eould not be made. It is contended that an amend
ment would work injustice in the present instance because the 
defendants are in the situation of bail or sureties. But the defend
ants are presumed to know what the judgment itself was and that. 
it is valid. In legal intendment, they are presumed to know that 
if the clerk has made a mistake it can be and should be corrected. 
"It makes no difference that the amendment affects third persons; 
all amendmeuts rnore or leBs affect third persons," says Spenser, 
J., in Close v. Gillespey, 3 Johns. 526. Of course, there may be • 
cases when it would not be in the furtherance of justice to allow 
an amendment. Hayford v. Everett, 68 Maine, 505. But the 
court may allow an amendment of a mistake committed by its 
recording offieer, when such amendment will be in furtherance of 
justice, and when the party to ue affected thereby_ will not be sub
jected to any loss or inconvenience other than what he would 
have been subjected to had the record been originally in proper 
form. Caldwell v. Blake, 69 Maine, 458. In this view ~mr 
decisions all concur. See cases supra. Hall v. William8, 10 
Maine, 286. Glidden v. Philbrick, 56 Maine, 222. Knight v. 
Taylor, 61 Maine, 591. A judgment is one thing; the record of. 
a judgment is another thing. The one is a judicial act; the other 
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a clerical act only. In most of the cases cHed by the defendants, 
the difficulty was in the judgment pronounced by the court. 

We think it unnecessary to decide whether the record, as it 
stands, is deficient or not, as it may be made full and complete by 
amendment. The amendment last asked for will make it good. 
The snbject matter of this snit has been five times before this, in 
different forms, presented upon questions of law to the court. We 
have carefully examined the elaborate and able brief of the defend
ants' counsel, who has. "kept the flag flying to the end," but are 
unable to agree with his _views. Interest reipublicm ut sit finis 
litium. 

Amendment allowed. 
Defendants defaulted. 

APPLETON, 0. J., BARRows, DANFORTH, VIRGIN and SYMONDS, 
JJ., concurred. 

MELVILLE J. JEWETT vs. DA NIEL w. HUSSEY. 

Piscataquis. Opinion December 23, 1879. 

Deed-calls in. Easement. Adverse possession. 

Calls in a deed thus, "Thence by the road to Peter Staples' land, thence south4 

erly by said Staples' land to J. Weymouth's land," are answered by running 
on the road to Peter Staples' land, thence southerly five and a half rods, 
thence at right angles westerly eleven rods, and thence at right angles 
southerly one hundred and fifty rods to Weymouth's land, if such is the 
correct description of the divisional line (or lines) between the land of the 
grantor and the land owned by Peter Staples. 

An easement may be acquired by a use of land, the use being continued long 
enough, having its origin and continuance in a parol gift or grant. Any 
occupation or enjoyment of the land of another under a claim of own
ership, is in a legal sense an usurpation of the right of the true owner, con
stituting an adverse possession. 

UN REPORT. 

Writ of entry dated February 6, 1878. Plea nu.l disseizin 
with brief statement. 

28 
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1. The defendant says that plaintiff, never at any time haJ. 
title to or was seized of the demanded premises, but that the same 
were during the times mentioned in plaintiff's writ, ever since, 
and still are owned by one William Gould, or by his heirs. 

2. That if the title was not in said Gould or his heirs as a.hove 
stated, it was and is in defendant subject to the right of plaintiff 
to the use of a certain spring on the premises. 

The questions presented are stated in the opinion . 

.A.. G. Lebroke, for the plaintiff. 

J. Crosby, for the defendant. 

PETERS, J. The question presented is this: Are calls in a deed 
thus, "thence by the road to Peter Staples' land, thence southei::ly 
by said Staples' land to J. W eymonth's land," answered by run
ning on the road to Peter Staples' land, thence running southerly 
five and a half rods, thence westerly eleven rods, and thence at right 
angles southerly one hundred and fifty rods to Weymouth's land, 
if such is the correct description of the divisional line ( or lines) 
between the land of the gi·~ntor and the land owned by Peter 
Staples. We have no doubt of it. 

The second line w onld not be a continuous southerly-going line, 
as literally c1:1lled for by the deed, but the land conveyed would 
adjoin Peter Staples' land at the road, and be bounded by '"his 
land all the way from the road to the end of the lots. The mon
ument called for is Pet_er Staples' land. The general direction 
(southerly) corresponds \\7'ith the call for most the distance of one 
hundred and sixty rods. 

The defendants contend that the line (to go southerly) should 
commence at the road upon land in the possessi_on (not in the 
ownership) of Peter Staples, making a straight line southerly, 
running for the first ten rods d'n land possessed by Staples, and 
for the remaining distance of one hundred and fifty rods on land 
which Staples owned. 

We think the safer rule is, to adhere to the line marked by 
ownership rather than to the line marked by possession. If par
ties commit mutual mistakes in drawing their deeds, a resort may 
be had to equity to correct them. _Possessory lines are usually 
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indefinite guides to go by. Besides, Staples had no exclusive pos
session of the nook or notch here in qnestion. Our interpreta
tion of the deed makes it convey neither more nor less land than 
the grantor owned when his deed was given. There is no reason 
to believe that he intended by his deed to conyey any less land 
than he there owned. The point involved in the description in 
this deed has been settled in cases in this state heretofore. Wis
well v. Ma1·ston, 54 Maine, 270. White v. Jones, 67 Maine, 20. 

Has the defendant an easement over and upon the land in dis-· 
pute ~ The case does not necessarily call for a decision of this 
question, bnt its discussion briefly may have the effect to prevent 
future litigation. The exact question is, ,vhether an easeme.nt 
can be acquired by a possession or enjoyment that has its origin 
and continuance in parol license or consent. We think it can. 
It depends upon the nature of the consent or license given. It 
may or may .not be. An easement by prescription is gained by 
an adverse possession, if the adverse possession continues long 
enough. But an adverse possession of land is not necessarily a 
hostile possession as against the true owner. It is enough that 
the occupant is seized in fact, and the owner is disseized. The 
occupier may obtain his seizin wrongfnlly or rightfully. It mat
ters not whether he gets it as a purchaser or a trespasser. The 
word disscizin · is used in different senses. Sometimes an act of 
disseizin is meant and sometimes a title by disseizin is meant by 
the use of the term. We are apt to suppose that an act of dis
seizin mnst be an invasion or usurpation of the tme owner's right. 
In a strict legal sense it may he so, while sometimes in a popular 
sense it would not be so. Taking possession of land from the 
true owner without legal authority, is an invasion of his right, 
although he acquiesces in the act, not knowing that his right is 
invaded. For instance, A. gives to his son B. a farm by a paper 
not amounting to a deed. A. and B. both believe that the trans
action makes a valid transfer of the land. B. occupies the land 
as his own precisely as he would and could have occupied it had 
he a strict legal conveyance. B. becomes seized in fact of the 
land by the consent of A., and B. occupies adversely to A. in a 
legal sense, and occupying the land in this way unmolested for 
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twenty years he becomes himself the absolute owner thereof. 
Here the adverse possession had its origjn in permission. Had 
B. gone into possession, not under a supposed deed, but under a 
levy made against A. upon the land, the levy being void for some 
cause, in such case his possession would have been without per
m1ss1011. The principle is coneisely and clearly stated and illus
trated in the opinion in the case of Sumner v. Stevens, 6 Met. 
337. In that case it was held that, if a son enters upon land 
under a parol gift thereof from his father, who owned the land, 
and has the sole and exclusive possession for twenty years, he 
acquires title thereby. Chief Justice Shaw there says: "Had 
the tenant simply shown an adverse and exclusive possession for 
twenty years, he would have shown that the owner had no right· 
of entry, and that would have been a good defense to this action. 
Is it less so that the tenant entered under color of title? A grant, 
sale or gift of land· by parol is void by the statute. But when 
accompanied by an actual entry and possession, it manifests the 
intent of the dond~ to enter and take as owner, and not as ten
ant; and it equally proves an admission on the part of the donor, 
that the possession is so taken. Such a possession is adverse. · It 
would be the same if the grantff should enter under a deed not 
executed conformably to the statute, but which the parties, by 
mist::1.ke, believe good. The posReseion of such grant6t,or don~ 
cannot, in strictness, be said to be held in subordination to the 
title of the legal owner. . The owner may reclaim and 
reassert his title, because he lrns .not conveyed his estate accord
ing to law, and thus regain the possession ; but until he does 
this, by entry or action, the possession is adverse." The doctrine 
that a parol demise and exclusive occupation under it by the 
grantee may amount to an adverse possession that would transfer 
the title to land, was approved and applied in the case of Webster 
v. Holland, 58 Maine, 168. 

So a person may, by gift or sale, dispose of an easement by 
parol, and the donee _ or vendee obtain a prescription thereby after 
the lapse of suffieient time. It must appear that the privilege 
was not used under a letting, or license, or in any way in subordi
nation to the title of the legal owner. The distinction is, whether 
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I grant you a right over or upon my property to use as your own 
or as my own-as an enjoyment and privilege belonging to you 
or as belonging to me. The grantee or donee must accept and 
enjoy the use of tli'e premises as his own, and because he claims 
it to be his own, and because the grantor sold or gave it to him 
to be his own as a perpetual thing. In Arbuckle v. Ward, 29 
Vt. 43, it was held that the use of land originating in permission 
will not prevent it becoming a right by prescription, if continued 
long enough, if the permission was of a "pcrpetnal or unlimited 
character." That case involved a construction of the rights of 
different persons to the pl·ivilege of a spring, the use of which 
had been granted under a verbal agreement, and presented the 
question very much as does paper A in the case at bar. Other 
authorities concur in this view of the question. Ashley v. Ashley, 
4 Gray, 197. Ripley v. Bates, 110 Mass. 161. Washb._on Ease. 
c. 1, § 4, and cases there cited. 

Judgment jor demandant for 
the land; the judgment not to 
preclude the defendant from 
any easement ( if any) he may 
have in or upon the locus. 

APPLETON, C. J., BARROWS, DANFORTH, VIRGIN and SYMONDS, 
J J ., concurred. 

INHABITANTS OF MoNTIOE,LLO vs. GEORGE W. LowELL & others. 

Aroostook. Opinion December 24, 1879. 

Treasi1rer's bond-breach of. 

An omission on the part of a town treasurer to render the detailed report pre
scribed in R. S., c. 3, § 31, constitutes a breach of his official bond. 

A neglect or refusal of a town treasurer to render an account of the state of 
the finances of his town and exhibit all the books and accounts pertaining 
to his office to the municipal officers thereof whenever required, constitutes 
a breach of his official bond. 

A neglect or refusal of a town treasurer to pay town orders presented to him 
for payment when he has funds of the town in hh, hands, constitutes a 
breach of his official bond. 

7.? ;}'kL-, ,, 2 ; 
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A town treasurer neglected and refused to account for town funds in his 
hands when required by the municipal officers as provided in R. S., c. 6, 
§ 152, and refused to pay town orders duly presented, when in fact he had 
in his hands $506 of the town's funds received in the ordinary way from the 
collection of taxes. In an action upon the treasurer's bond, Held: That the 
destruction of such money thus unlawfully detained, by an accidental burn
ing of his house containing it, two weeks after his office expired, is no 
defense ; noris the unauthorized setting apart of such money for the equal
ization fund. 

ON EXCEPTIONS, 

DEBT on the official bond of George W. Lowell, treasurer of 
the town of Monticello. 
· The facts sufficiently appear in the opinion. After the evi
dence was all in, the presiding justice ruled that admitting the 
evidence for the defense to be true, it constituted no defense in 
law, and directed a verdict for the plaintiffs for the amount 
claimed, $567.11, to which the defendants alleged exceptions. 

Madigan & Donwortli for the plai11tiffs. 

J.B. Hutchinson (Powers & Powers with him) for the defend
ants. 

SYMONDS, J. This is an action of debt on the official bond of 
the treasurer of the town of Monticello for the mnnicipal year 
1876. The defendant, Lowell, was the treasurer, and garn the 
bond as principal, the other defendants as sureties. The plea of 
non est factum was filed by the defendants with a brief statement 
alleging full performance of the condition of the bond. This con
dition was, that the treasurer should well and faithfully perform 
all the duties of his office. 

Some of these dnties are defined by the statutes, and the follow
ing is one of the statutory reqnirernents. R. S., c. 3, § 31 : "The 
selectmen, treasurer, and every other person charged with the 
expenditure of the money of any town, shall, on or before the 
morning of the annual meeting in each year, make detailed writ
ten or printed reports of all their financial transactions for, or in 
behalf of, the town during the municipal year immediately pre-
ceding " 

No such report was made by the defendant, Lowell, during the 
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year in which he held the office of treasurer, ·and in this respect, 
therefore, he failed to discharge an important duty of his office 
and the condition of the bond was broken. 

R. S., c. 6, § 152, provide that "every treasurer shall render 
an account of the i:,tate of the finances of his town and exhibit all 
the books and acconnts pertainillg to his office to the municipal 
officers thereof . when required " 

Two of the selectmen testify-and their testimony on this point 
is not denied by the defense-that on several occasions they 
requested to see the books of the treasurer, in order to compare 
them with the town books, but that he did not exhibit them, nor 
produce them when they met with him for settlement, and they 
did not see them during his term of office. In March, 1877, prior 
to the annual meeting at the close of the municipal year, he was 
required to account to the municipal offic_ers. He did not pro
duce his books and did not account truly. He admitted only 
about $6 in his hands, while, as he now states, he had $500 more 
of the money of the town in his possession, received from collec
tions of taxes, of which he gave no account whatever. Orders 
were drawn on him as treasurer, and were accepted, so that the 
town became liable for interest upon them. They were not paid, 
and in some instances the reason assigned was that he had no 
money to pay them with ; while his present st:;itement is that 
during this same period ·he had $500 of the moneys of the town 
deposited at his house fo1· safe keeping, for the subsequent loss of 
which by fire he asks now to be relieved from the forfeiture of 
the bond. Having the funds of the town in his hands at the tjme, 
it was his legal duty to pay these orders when presented, and his 
neglect and refusal to do so was a breach of the condition of his 
bond. He and his sureties at once became liable thereon for the 
$500, which he had in his keeping, for which he did not account, 
and which he refused to pay on orders presented. The right of 
action was then complete and such moneys of the town were then 
recoverable in an action like this. The liability was fixed at that 
ti!lle, and it is no defense against snch liability to say that the 
money thus illegally detained by the treasurer was subsequently 
lost in the destruction of his house by fire. ·when the fire occurred, 
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April 9, but very little of it, if any, ought to have· been in his 
hands at all, an_d none of it ought to have been there unaccounted 
for to the selectmen. Nor would it have been, if the obligation 
of the bond had been kept. 

The attempt to distinguish the $500 from other moneys of 
the town, as a fund set apart for the benefit of soldiers, wholly 
faHs upon the evidence. 

In the first place, the defendant, the treasurer, received no 
moneys from the state for snch a purpose, nor was any such fund 
kept separate, and transmitted to him, as such, by his predecessor 
in office. The whole $500 was money received in the ordinary way 
from the collections of taxes. He had no authority to withdraw 
it, or to divert it, from the legal municipal uses for which it was 
raised, and hold it as a separate fund for a specific purpose. 

In the second place, if he had had such authority, it would 
have been his duty to account for it, quite as much as if it had 
been a part of the general funds of the town. 

The claim, therefo~e, that the defendant had set apart the $500 
as a distinct fund to be nsed only for a single purpose, is without 
avail, because the separate fund was one of bis own creation, 
without authority;. and because in any event it was a breach of 
his bond not to accoun·t for it. 

The case shqws, without contradiction, that the defendant in 
March, 1877, acknowledged a small indebtedness to the town as 
before stated, besides the $500, and allowing interest on these 
sums from the date when the breach of the bond occurred, it is 
apparent that the amount for which the verdict was directed was 
not too large. 

Exceptions ovtrruled. 
Judgment on the verdict. 

APPLETON, C. J., BARRows, DANFORTH, VIRGIN and PETERS, JJ., 
concurred. 
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INHABITANTS OF DEXTER vs. INHABIT4"NTS OF SANGERVILLE. 

Piscataqnis. Opinion .January 1, 1880. 

Pauper settlement. Insane Hospital. R: S., c. 143, § 20. 

If an insane person be duly committed to the insane hospital by the mun'ici
pal officers of a town under R. S., c. 143, § 12, and the friends of such insane 
person without filing the required bond in fact, and in the first instance 
pay all the expenses of commitment and support and the town makes no 
payment, the time of commitment and stay at the hospital is to be included 
in the period of residence, in the town where the insane person then had 
hiR home, necessary to change his settlement"under R. S., c. 24, § 1, VI. 

In such case the insane person is not supported by the town at the hospital, 
within the meaning of the last sentence of R. S., c. 143, § 20. 

F .ACTS .AGREED. 

Action to recover of defendant the expenses of snpporting Mrs. 
Nancy Bridgham, a pauper, whose settlement is alleged to have 
been in defendant town during the time supplies were furnished. 
Writ dated August 1, 1878. Plea, the general issue. 

It is agreed that -- Bridgham, the husband of Nancy Bridg
ham, formerly had his settlement in Dexter, having resided there 
from his birth to May, 1870; was married in Dexter to said 
Nancy previous to that time, they then being both 9f age-over 
21 years. 

In May, 1870, Bridgham and his wife Nancy moved to Sanger
ville, and there made it their home for more than five successive 
years without receiving any supplies as a pauper except as herein 
stated. But it is admitted that in summer of 1874 she became 
insane; her husband carried her to the insane hospital at Augusta, 
-not having proper papers, he returned with her to Dexter, and 
then on due complaint September 23, 1874-she being then in 
the town of Dexter-she was duly committed as an insan<: person 
to said hospital by the selectmen of Dexter, and was discharged 
therefrom April 27, 1876. She was duly committed under c. 143, 
§ 18, R. S. No bond was filed by her friends or others with 
the treasurer of the hospital. The town of Dexter was liable for 
her support under § 19. As a matter of fact her friends paid her 
expenses at the hospital during all the time she was there on the 
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aforesaid commitment-but upon her being duly committed again 
J nly 26, 1876, in similar manner, under similar circumstances by 
selectmen ot' Dexter, and the town of Dextm· having become liable 
as on first commitment, they (the town of Dexter) have actually 
paid to the hospital expeme: December 2_7, 1877, $33.01; March 
29, 1877, $33.38; July 17, 1878, $29.34; of all of which defen·d
ants were duly notified and dem6nd made within ten days after 
each payment and due. denial made. If plaintiff is entitled to 
recover, it is for the above sums and interest thereon. 

_ To simplify the case it is agreed on both sides that every condi
tion of the case is complete, so as to present this question and this 
only, viz: what shall be the effect of her residing on a due com
mitment in the insane hospital a portion of the five years (as 
herein stated) ordinarily required to constitute a pauper settle
ment. If that circumstance does not affect the case of her settle
ment defendants are to be defanlted-if otherwise plaintiff to be 
nonsuited. She never returned to Sangerville after her first 
commitment, and her husband moved from Sangerville to Dexter 
in the fall of 1876, arid there died. 

J. Orosby, for the plaintiffs. 

A . .1'JL Robinson, for the dtfendants, cited R. S., c. 143, §§ 18, 
20. R. S., c. 1, § 4, rule 2. Veazie v. Chester, 53 Maine, 29. 
Pittsfield v. Detroit, 53 Id. 442. Jones v. Jones, 18 Id. 313. 
Burlington v. Swanville, 64 Id. 78. Hallowell v. Gardner, l 
Id. 93. . 

SYMONDS, J. The person, to recover the expenses of whose 
support at the insane hospital this action is brought, at the time 
of such su:i-,port had obtained a legal settlement in Sangerville by 
having her home there for firn successive years without receiving 
aid as a pauper, unless the_ facts attending her commitment to the 
hospital on September 23, 1874, and her stay there till April 27, 
1876, were sueh as to interrupt the residence and prevent her 
· from acquiring a settlement. 

She was duly committed by the municipal officers of Dexter 
under R. S., c. 143, § 12. The required bond was not filed by her 
friends with the treasurer of the hospital, and the plaintiff town 
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became liable under § 18 of the same chapter for the expense of 
her support. But in point of fact, the town paid nothing. Her 
friends, withont filing the bond, paid all the expenses of the com
mitment, and of her support while she remained at the hospital. 

Having been discharged on April 27, 1876, she was again com
mitted in the same way by the municipal officers of Dexter on 
July 26, 1876, and they have paid about $100 for her snpport 
during this second commitment which they claim in this action to 
recover. 

When first committed, September 23, 1874, she had had her 
home four years and four months in Sangerville. Her husband 
continued to reside there till the fall of 1876. 

The question is, whether this first commitment and stay at the 
hospital interrupted her residence in defendant town, and pre
vented her acquiring at the expiration of the five_ years a legal 
settlement under R. S. c. 24, § 1, VI. It is agreed that if there 
is nothing in this to prevent, then the period of residence is com
plete and her settlement is in Sangerville. The agreed statement 
of facts, on which the case is submitted, specifically prO\'ides that 
this question only is to be determined, what shall be the effect of 
her residing in the insane hospital, under the circumstances stated, 
a part of the five years ordinarily required to give a pauper 
settlement. 

The statute, R. S., c. 143, § 20, provides that "no insane person 
shall sutler any of the disabilities incident to pauperism, nor be 
hereafter deemed a pauper by reason of such support. But the 
time dnring which the insane person is so supported shall not be 
included in the period of residence necessary to change his settle
ment." The issue, then, is narrowed to the single inquiry, what is 
the meaning of the words "so supported" in the last sentence of 
the statnte cited. If dnring the period of her first commitment, 
she was "so supported," that is to say, supported in the manner 
and in the sense which the statute intends, then, notwithstanding 
she is not to be deemed a pauper therefor, still this time cannot 
be included in the period of residence necessary to enable her to 
acquire a settlement in Sangerville. 

Except as applied to cases in which the state assists in the sup-
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port of the insane, we think the words "so supported" in this 
section mean supported at the hospital by the town ; and that in 
this instance it cannot be said that the insane person was sup
ported by the t0wn during the first commitment. Her friends 
without giving bond paid for her support. A mere liability of 
the town to pay in the first instance, with right of recovery against 
those ultimately chargeable, is not support by the town. 

In ordinary cases of furnishing supplies directly by a town to a 
pauper, it matters not whether the town haB paid for the supplies 
or has obtained them on its own credit. .Fayette v. Lawrence, 
62 Maine, 234. 

But in regard to the insane, an action is given by § 20 to the 
town chargeable in the first instance, and paying for their commit
ment and support, to recover the amount paid of the insane, or 
others legally liable for their support. This right of action, it 
was held in Bangor v. Fairfield, 46 Maine, 558, does not accrue 
till the sums due to the hospital are paid. Notice to the town 
where the settlement is, after the liability for hospital expenses_ 
has been incurred, but before their payment, is premature. West 
Gardiner v. Hartland, 62 Maine, 246. 

The town, then, does not stand in the position of having fur
nished supplies, which, exeept in case of insanity, would be pauper 
supplies, until it has paid the dues at the hospital. Till then the 
town has no right of action ; till the right of action accrues the 
position of the town is not that of one which has furnished sup
port, and till support has been furnished by the town, there is no 
reason why the five years should not run. 

The friends who pay the expenses in the first instance support 
the insane patient, whether t_he bon,l is filed or not. As the case 
stood, the town of Dexter was liable in the first instance for the 
expenses at the hospital. If we are to understand by her friends, 
_who paid all these expenses, her kindred, they were liable over to 
the town therefor, if the town had first paid them. We think it 
much more true to say, that she was supported by those who were 
finally liable and who paid in the first instance, than that she was 
supported by those who were only intermediately liable and who 
did not pay at all. 
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It would be opposed to the spirit of the statute, in a case where 
the expenses were first paid by the friends of the insane and there 
was no payment by the town, to allow the commitment to the 
hospital to have any effect whatever upon the pauper settlement. 

We are, therefore, of the opinion that the legal settlement of 
the insane person was in the defendant town when the expenses 
attending her snpport during the second commitment to the hos
pital were incurred and paid by the plaintiffs, and that the plain
tiffs are entitled to recover the amounts so paid. 

It is unnecessary to consider what the effect of this statute 
would have been upon the husband's settlement, or upon the 
derivative settlement of the wife, if the time of the first commit
ment were excluded from the period of residence necessary to 
give the insane person a settlement, had she been capable of 
acquiring one in her own right. If the facts were not such as to 
prevent the lapse of five years from giving her a settlement, had 
she been unmarried, they could not prevent the husband's resi
dence from maturing into a legal settlement, and so giving her 

♦ 

one by derivation. We have, therefore, for sake of convenience, 
discussed the matter as if it were her sole residence which at the 
expiration of the five years gave the legal settlement. 

Judgment for plaintiffs. 

APPLETON, 0. J., BARRows, DANFORTH, VIRGIN and, PETERS, 
JJ., concurred. 

EBEN INMAN vs. EPHRAIM WHITING, appellant. 

Piscat::iquis. Opinion Jan nary 1, 1880. 

Trial Justice. R. S., c. 83, § 12. Record. Jurisdiction. 

Under R. S., c. 83, § 12, when a trial justice is unable to attend at the time and 
place at which a writ is returnable before him, and the action is thereupon 
continued by a justice of the peace and quorum to a day cer tain,-in order 
to give another trial justice, residing as specified in said section, jurisdic
tion to try said action at the time and place to which it was continued, it 
must appear of record that the inability of the justice named in the writ 
to attend had not been removed, 
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ON EXCEPTIONS. 

Action of assumpsit originally made returnable before James 
S._ Holmes, esqnfre, a trial justice, residing and holding court in 
Foxcroft, in said county, and afterwards entered and tried before 
Elihu B. Averill, esquire, a trial justice in and for said county, 
residing in Dover, but holding court in said Foxcroft, where said 
writ was origina1ly made returnable, and comes into this court 
upon appeal by the defendant. On the second day of the first 
term in this court, the defendant by his attorney, filed a motion 
to dismiss said action and for his costs, for the reason that said 
Elihu B. Averill, the trial justice from whose judgment said 
defendant appealed had no jurisdiction as appears by inspection 
of the copy of the writ and record of said trial justice filed in 
the case. Said· motion by said defendant was overrnled by the 
justice presiding in this court, and the defendant alleged ~xcep
tions. 

The case is fully stated in the opinion. 

D. L. Savage, for the plaintiff. 

J. B. Peaks, for the defendant. 

SYMONDS, J. The writ in this case was originally returnable 
on October 19, 1878, before J arnes S. Holmes, esquire, one of 
the trial justices for the county of Piscataquis. On the return 
day, the trial justice named in the ·writ being absent from the 
state and unable to attend, the action was continued by Augus
tus G. Lebroke, a justice of the peace and quorum residing in the 
same town as the trial justice. 

On the date to which the action was so continued, November 
2, 1878, it was tried before Elihu B. Averill~ esquire, another 
trial justice of the same county, and judgment was rendered for 
the plaintiff. From this jud~ment appeal was taken to the next 
term of the supreme judicial court in that connty, where on the 
second day of the term the defendant moved that the action be 
dismissed, and for costs, alleging want of jurisdiction in the jus
tice by whom the judgment was rendered. The case is now pre
sented on exceptions to the overruling of this motion to dismiss. 
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The action is assumpsit and the plea before the justice was the 
general issue. 

That the jurisdiction of trial justices depends upon statutory 
provisions and cannot be enlarged by presumption or by implica
tion, and that the facts which determine the jnrisdiction must 
appear of record, are familiar rnles, resting npon long established 
law and praetice. Lane v. Crosby, 42 Maine, 327. State v. 
Hall, 49 Maine, 412. Stanton v. Hatcli, 52 Maine, 244. 

The power t_o continue the action on account of, the absence of 
the jnstice named in the writ, and the anthority for trying it 
before another justice are derived from R. S., c. 83, § 12. The 
construction of this section, so far as it affects the vital question 
of the jurisdiction of the justice rendering the judgment appealed 
from, is not difficult, and it is only necessary to say in general 
terms, first, that the power to continue an action, at the time and 
place and in the manner specified in that section, is only given 
"when the trial justice is unable to attend ;"-and, secondly, that 
the jurisdiction of another justice to try the action on the day to 
which it is continued only exists in case the justice, before whom 
it was returnable or pending, still remains unable to attend. The 
inability of the first justice to attend on the retnrn day author
izes the continuance, the fact that such inability has not been 
removed at the time and place· fixed for the hearing in the order 
continuing the action, gives jurisdiction, to try it, to another jus
tice whose residence is according to the requirement of the stat
ute. Whether the justice who tried this case had jurisdiction, or 
not, depended upon the question whether the justice before whom 
the process was returnable was then, on November 2, still unable 
to be present. 

The record of the proceeding before the magistrate js silent on 
this point. It is nowhere alleged that the inability of the first 
justice to attend, which existed on the return day, eqntinued to 
the day of trial. .In ~act, the record of the proceedings on 
November 2, contains no allusion to a continuance of the action 
but is made up as if the writ was originally returnable before the 
justice who rendered the judgment. For all that appears, the 
justice named in the writ might have been able to attend at the 
trial. 
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The jurisdiction of the magistrate clearly fails upon the record, 
and that, in the appellate court, advantage may be taken, by 
motion to dismiss, of such want of jurisdiction apparent in the 
record has been repeatedly held. Call v . .Mitchell, 39 Maine, 
465. Stanton v. Hatcli, 59' Maine, 244. 

As this is a civil proceeding, the plea of the general fasue before 
the justice was no waiver of the rights of the defendant in this 
respect. R. S., c. 83, § 14. Call v . .Mitchell, ubi supra. 

Upon the exceptions, no question of the right of amendment 
is presented, and the entry must be, (Forsytli v. Howell, 59 Maine, 
133.) 

Exceptions sustained. 

APPLETON, 0. J., BARRows, DANFORTH, VIRGIN and PETERS, JJ., 
concurred. 

MroHAEL FAHAY vs. EMERY BoARDMAN. 

Waldo. Opinion January 1, 1880. 

Belfast municipal court. Police court of the city of Belfast. Special Laws 
1879, c. 180; 1850, c. 363, §§ 11, 14. 

Special Laws of 1879, c. 180, establishing the Belfast police court, by necessary 
implication, repealed §§ 11, 14 of c. 363 Special Laws of 1850, establishing 
the Belfast municipal court. 

ON FACTS AGREED. 

Action of trespass, and for false imprisonment, eubmittcd upon 
the following agreed statement of facts : On the eighteenth day 
of April, A. D. 1879, the plaintiff was arrested and held for trial 
upon a warrant issned by the defend ant as judge of the police 
court of the city of Belfast. 

Said court was established by virtue of private and special laws 
1850, c. 363, §§ 11, 12, 13, 14, 15. On the third day of October, 
1877, the defendant was duly appoint~d and commissioned, by 
the governor of this state, as judge of said court for the term of 
four years; and, on the sixth day of said Octobei·, he duly took 
and subscribed the oaths prescribed by the constitution of this 
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state and a law of the United States to qualify him to execute 
said trust, and thereafterwards entered upon the discharge of the 
duties of said office. He haA received no subsequent commission, 
and is competent to act under that before menti_oned, unless dis
qualified by reason of private and special laws of 1878, c. 26, 
and a private and special law of 1879, entitled-"An act to estab
lish the police court of the city of Belfast, and to abolish the 
Belfast municipal court." 

If this action can be maintained, defendant is to be defaulted, and 
damages are to be assessed by the court at nisi _prius in the county 
where the action originated; if the action is not maintainable, 
judgment to be for defendant. 

Thompson &: .Dunton, for the plaintHf. 

W. H~ .Fogler, for the defendant, contended : 
I. That the act of 1878 was an amendment to said c. 863. 
II. That the act of 1879 was and is, an amendment thereto, 

repealing said act of 1878, which was a portion thereof, and re
enacting various provisions of said chapter. Said act of 1879 is, 
throughout, in _pari materia therewith ; and the only effect of 
construing it otherwise than as an amendment thereto is to sub
stitute one man for another as judge. It is not to be presumed 
ag·ainst the defendant, or the legislature, that the legislature 
intended sai<l act to be so construed in order to effect that object. 
Both of said acts being amendments, th.e defendant was, and is, 
de jure judge of the police court of the city of Belfast by virtue 
of his original appointment. 

III. Should the court, however, construe said act of 1879 as 
an independent statute flstablishing a police court, de no'vo, said 
act does not, expressly or by necessary implication, take away 
the general jurisdiction of the original police court, which it exer
cises in concurrence with trial justices. The establishment of one 
court, having the same general jurisdiction as another, does not 
abolish the former court any more than the appointment of a trial 
justice ousts all snch previously commissioned for the county for 
which the latter appointment was made. Even should the court 
entertain a supposition that the probable purpose of the legisla~ 

YOL.LXX. 29 
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ture was to repeal in toto both said act of 1878 and the above 
cited sections of said c. 363,-courts cannot supply defective 
enactments by an attempt to carry out fully the purposes which 
may be supposed to have occasioned those enactments. Swift v. 
Luce, 27 Maine, 285. 

Counsel also cited State v. Lunt, 6 Maine, 412. Noble v. State, 
1 Greene, (Iowa) 325. Private and Special Laws 1876, c. 298. 
Harrell v. Harrell, 8 Fla. 46. Holbrook v. Nickol, 36 Ill. 161. 
Turney v. Wilson, Id. 385. People v. Durick, 20 Cal. 94. 
Alexander v. State, 9 Ind. 337. Ohegaray v. Jenkins, 3 Sandf. 
(N. Y.) 409. Hadden v. Collector, 5 Wall. 107. Flynn v. 
Abbott, 16 Cal. 358. State v. Oazean, 8 La. Ann. 114. Robbins 
v. Omnibus, 32 Cal. 472. Pratt v. At. & St. L. R. R., 42 
Maine, 579. Barnawell v. Threadgill, 5 Ired. (N. C.) Eq. 86. 
Horris v. Canal, 4 Watts. & S. (Pa.) 461. Tyman v. Walker, 
35 Cal. 634. 

SYMONDS, J. On April 18, 1879, a warrant for the arrest of 
the present plaintiff was issued by the defendant as judge of the 
police court for the city of Belfast. Thereupon the' plaintiff was 
arrested and held for trial. 

This is alleged to have been an illegal assumption of authority 
on the part of the defendant, and a false imprisonment of the 
plaintiff. To recover the damages sustained thereby, the present 
suit is brought. 

For what offense the warrant directed the arrest does not appear, 
and in other respects the statement of the case is incomplete. 
But it is apparent from the arguments that the main purpose of 
the proceeding, on either side, is to submit to the court in proper 
form the question whether the defendant was in fact and lawfully 
the judge of the police court at the date of said warrant, arrest 
and trial. 

The police court was originally established by the Spec. Laws 
of 1850 c. 363, §§ 11-14. In October, 1877, the defendant was 
appointed judge of the court, received his commission for four 
years, took the qualifying oaths and entered upon the discharge 
of the duties of the office. 

The first change in the organization of the court, to which 
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attention is directed in argument, was by Spec. Laws of 1878, c. 
26, when the style of the court was changed to that of the Bel
fast municipal court, and a very essential modification and enlarge
ment of its powers were introduced; but by expi;ess provision 
the defendant was continued in office, as judge of the court with 
its new name and enlarged powers, under the commission he 
then held and till the expiration of the term for which he had 
been appointed. 

The effect of this a~t of 1878, or the force of the objections 
urged on constituti9nal grounds to some of its provisions, it is not 
necessary to consider in deciding the present case. 

It was repealed in 1879, and a new act,-Spec. Laws, c. 180-
was passed, establishing a court of the same name as that created 
by the act of 1850, but with a jurisdiction larger than that court 
had, and less than the jurisdiction of the municipal court. 

The act of 1879-. expressly repealed the act of 1878, and we 
think by necessary implication it repealed §§ 11-14, of the act 
of 1850, and created a new court of which the defendant is not 
.the judge under his commission received in 1877. It was entitled 
"An act to establish the police court of the city of Belfast and to 
abolish the Belfast municipal court." It gave the new court, 
which it created, concurrent jurisdiction in all cases in which the 
court of 1850 had had such iurisdiction, and exclusive iurisdiction 
where it had had the same. Precisely the same powers and more 
were conferred upon it. It was provided that "the court hereby 
established shall be the deposito1;y of all records of the police 
court heretofore existing in said city ;"-and also of that part of 
the records of the municipal court which were within the new 
jurisdiction conferred ;-"and shall have full power and authority 
to issue and renew executions, and carry into effect any judgment 
of, and to complete all processes and proceedings commenced in 
or by, said courts as aforesaid, and to certify and duly authenti
cate the records of said courts, as effectually in all respects as said 
courts heretofore existing could have done, had this act not been 
passed.:' 

It would be manifestly against the intention of the legislature 
to hold that the act of 1879 merely modified an existing court, or 
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that it left the old police court in existence, after its exclusive 
jurisdiction and its records, with the usual powers of courts over 
their own records, had been transferred to a new court, to which 
the same concurrent powers that it formerly possessed, were also 
given. The former police con rt is in terms referred to as a thing 
of the past. 

The act of 1879 went into effect on April 12, 1879. The war
rant was issued and arrest made on April 18, 1879. 

According to the agreement of counsel, the defendant is to be 
defaulted and the damages are to be assessed at nisi prins. 

APPLETON, C. J., BA1rnows, DANFORTH, VIRGIN and PETERS, JJ., 
concurred. 

ST.ATE vs. SAMUEL G. LITTLEFIELD. 

Androscoggin. Opinion January 1, 1880. 

Indictment. Former conviction. Pleading. 

The defendant committed a violent assault upon one George Morton on the 
third day of March, 1879, and on the fourth day of March was prosecuted 
before the municipal court of Lewiston, and convicted of assault and bat
tery. On the twenty-third day of March said Morton died of the injuries 
inflicted by the defendant, and the defendant was thereupon indicted for 
manslaughter, and when arraigned pleaded the former conviction of assault . 
and battery in bar. Held, that the plea was no bar to the indictment. 

The general rule is that if the first indictment were such as the prisoner 
might have been convicted upon by proof of the facts contained in the sec
ond indictment, an acquittal or conviction on the first indictment will be a 
bar to the second. 

To this general- rule there is this exception. When after the first prosecution a 
new fact supervenes, for which the defendant is responsible, which changes 
the character of the offense and together with the facts existing at the time 
constitutes a new and distinct crime, an acquittal or conviction of the first 
offense is not a bar to an indictment for the other distinct crime. 

While the defendant under our statute may be convicted on this indictment 
of assault and battery, on failure of proof that death resulted from the inju
ries inflicted, still he may protect himself from being twice in jeopardy for 
that offense by pleading in bar the former conviction of the erime of assault 
and battery embraced in the indictment and not guilty of manslaughter, 
and then if convicted of manslaughter he shall have judgment therefor. If 
acquitted of manslaughter he shall have the benefit of his plea in bar as to 
assault and battery. 
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ON EXCEPTIONS. 

The defendant was indicted for manslaughter, in causing the 
death of one George Morton. The indictment was found at the 
April term of the supreme judicial court in said county 1879, and 
contains two counts substantially as follows : 

I. . _ . . "That Samuel G. Littlefield, of Lewiston, in the 
county of Androscoggin aforesaid, on the third day of March, in 
the year of our Lord one thousand eight hundred and seventy
nine, at Lewiston aforesaid, in the county of Androscoggin afore
said, in and upon the body of one George Morton unlawfully, 
wilfully and feloniously did make an assault, and him the said 
ti-eorge Morton then and there unlawfully, wilfully and felonious
ly did kill and slay, against the peace-" etc. 

II. "that Samuel G. Littlefield of Lewiston, in the 
county of Androscoggin aforesaid, on the third day of March, in 
the year of our Lord one thonsBnd eight hnn dred and seventy
nine, at Lewiston aforesaid, in the county of Androscoggin afore
said, in and npon the body of one George Morton unlawfully, 
wilfully and feloniously did make an assanlt, and that the said 
Samuel G. Littlefield, then and there with his hands and feet the 
said George Morton unlawfully, wilfully and feloniously did strike, 
beat and kitk, in and upon the head, neck, breast, and other 
parts of the body of the said George Morton ; and did, then and 
there unlawfully, wilfully and feloniously cast and throw the said 
George Morton down nnto and upon the floor with great force 
and violence, there giving unto the said George Morton then and 
there, as well by the beating, striking and kicking of the said 
George Morton in manner and form aforesaid, as by the cast
ing and throwing of said George Morton down as aforesaid, sev
eral mortal strokes, wounds and bruises in and upon the head, 
neck, breast and other parts of the body of the said George Mor
ton, of which said mortal strokes, wonnds and bruises the said 
George Morton, from the said third day of March in the year 
aforesaid until the twenty-third day of March in the year afore
said, did languish, and languishing did live, on which said twenty
third day of March, in the year aforesaid, the said George Morton, 

• 

at Lewiston aforesaid, in the county aforesaid, of the said mortal • 
strokes, wounds and bruises, died. 
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And so the jurors aforesaid, upon their oaths aforesaid, do say 
tha~ the said Samuel G. Littlefield the said George Morton in the 
manner and form aforesaid, unlawfully, wilfully and feloniously 
did kill and slay, against the peace of said state, and contrary to 
the form of the statute in such case made and provided." 

To this indictment, the defendant when arraigned, April term, 
1879, pleaded the following plea in bar : 

"And the said Samuel G. Littlefield in his own proper person 
cometh into court here, and having heard the said indictment read, 
saith that the said state ought not further to prosecute the said 
indictment against the said Samuel Littlefield, in respect of 
the offense in the said indictment mentioned, because he saith,• 
that heretofore, to wit, at the municipal court for the city of Lew
iston, in the said county of Androscoggin, on the fourth day of 
March, A. D. 1879, Samuel Littlefield of Lewiston, in said 
county, was brought before Adelbert D. Cornish, jndge of the said 
municipal court for the city of Lewiston, in said county, upon the 
complaint, on oath, of J. 0. Quimby, of Lewiston, in said county, 
and issued by the clerk of said court, charging him, the said Sam
uel Littlefield, with the crime of assault and battery upon one 
George Morton, at Lewiston, on the third day of March, A. D. 
1879, as is fnlly set forth in said complaint, in the words follow
ing, to wit: 

STATE OF MAINE. 

"ANDROSCOGGIN, ss. 
To the clerk of onr municipal court for the city of Lewiston, in 

the county of Androscoggin: 
"J. 0. Quimby, of Lewiston, in the county of Androscoggin, on 

the fourth clay of March, in the year of our Lord one thousand 
eight hundred and seventy-nine, in behalf of the state, on oath 
complains: that Samuel Littlefield of Lewiston, in said county, 
laborer, on the third day of March, in the year of our Lord one 
thousand eight hundred and seventy-nine, at said Lewiston, in 
said county, with force and arms and unlawfully in and upon one 
George Morton, in the peace of the state then and there being, 
an assault did make, and him, the said George Morton, did then 
and there beat, wound and ill-treat, and other wrongs to the said 



STATE V. LITTLEFIELD. 455 

George Morton then and there did, to the great injury of the said 
George Morton, against the peace of said state, and contrary to 
the form of the statute in such cases made and provided. 

"Wherefore the said J. 0. Quimby prays that the said Samuel 
Littlefield be ~pprehended and held to answer to this complaint, 
and further dealt with thereon as to law and justice shall apper
tain." 

(Signed.) J. 0. QUIMBY." 

"ANDROSCOGGIN, SS, 

On the fourth day of March aforesaid, in the year aforesaid, 
the above-named J. 0. Quimby personally appeared, and made 
oath to the truth of the foregoing complaint. 

Before me, EVERETT A. NASH, said clerk. 
"And the said complaint was read to him, and being asked if he 

was guilty or not guilty, said that he was not guilty, and there
upon on the eighth day of March, A. D. 1879, after a full hear
ing of the evidence adduced, it appeared to said judge that said 
Samuel Littlefield was guilty in manner and form as is in said 
complaint alleged. 

"It was therefore considered and ordered by the said jndge,that 
the said Samuel Littlefield be sentenced to three months' labor 
and imprisonment in our county jail at Auburn, and stand com
mitted until this sentence be performed; and he was committed, 
as by the record thereof,in the said court remaining, more fully and 
at large appears, which said judgment and conviction still remain 
in full force and effect, and not in the least reversed or made 
void. 

"And the said Samuel G. Littlefield further saith, that the said 
S:-1.muel G. Littlefield and the said Samuel Littlefield, so com
plained of and convicted are one and the same person, and not 
other or different. And the said Samuel G. Littlefield further 
saith, that the offense of which the said Samuel G. Little.field was 
so complained of and convicted as aforesaid, and the offense for 
which he is now indicted are one and the same offense, and not 
other or different. 

"And this the said Samuel Littlefield is ready to verify; 
wherefore he prays judgment if the said state ought further to 
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prosecute the said indictment against the said Samuel G. Little
field, in respect of the said offense in the said indictment men
tioned, and that the said Samuel G. Littlefield may be dismissed 
and discharged from the same." 

To the foregoing plea, the attorney for the state filed a general 
demurrer, which was joined. 

The pre8iding justice sustaiued the demurrer, and adjudged the 
plea bad. 

The defendant, being ordered to plead further, plead guilty. 
If the plea in bar is adjudged good by the law court, the defend

anr is to have leave to retract his plea of gn'ilty. The defendant 
alleged exceptions. 

W. H. White, ( county attorney) for the state. 

L. H. Hutchinson & A. R. Savage, for the defendant, cHed 
Stat.1874, c. 626. Const. U. S. Const. Maine, Stats. 1871, c. 118, 
§ 5. 1872, c. 82. R. S., c. 131, § 9. State v. Smith, 32 Maine, 
369. Smith v. State, 33 Id. 48. R. S., c. 135, § 2. Stat. 1877, 
c. 183. Oom. v. Bubser, 14 Gray, 84. Oom. v. Cunningham, 13 
Mass. 245. Oom. v. Bosworth, 113 Mass. 200. R. S., c. 131, § 4. 
Oom. v. Drum, 19 Pick. 479. 

LIBBEY, J. This is an indictment for manslaughter. The indict
ment alleges, in substance, that the defendant on the third day of 
March, 1879, made an assault upon one George Morton, and 
inflicted upon him certain mortal wounds of which he died on the 
twenty-third of said month. 

The defendant pleaded in bar a former conviction of simple 
assault and battery upon said Morton, on said third day of March, 
before the municipal court of Lewiston, on the fourth day of said 
March. 

To this plea the county attorney filed a general demurrer, which 
was joined, and the demurrer was sustained by the court, and the 
defendant ordered to plead over, and thereupon pleaded guilty. 

The case comes before this court on exceptions to the foregoing 
ruling, with the stipulation that, if the plea in bar is adjudged 
good by this court the ,defendant is to have leave to withdraw his 
plea of guilty. 
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No objection is made in argument to the sufficiency of the 
defendant's plea in bar, but the case is presented by both sides 
upon the facts, assuming that the pleadings are in proper form to 
raise the legal questions involved. We, therefore, have no occa
sion to consider the sufficiency of the plea either in form or sub
stance. 

The precise question presented is, whether the conviction of the 
defendant, before the municipal court of Lewiston, on the fourth 
day of March, of simple assault and battery, for the same battery 
of which Morton died, on the twenty-third day of March, is a bar 
to the indictment for manslaughter. 

The plea of former conviction, like that of former acquittal, is 
founded upon that great principal and fundamental maxim of 
criminal jurisprudence, that no man shall be twice put in jeopardy 
for the same offense. This is one of the ancient and well estab
lished principles of the common law, sanctioned and enforced in 
the constitution of this state in the follo\ving words: "No person, 
for the same offense, shall be twice put in jeopardy of life or 
limb." Const. of Main_e, art. 1, § 8. This clause is, in substance, 
embraced in most, if not all of the com,titutions of the several 
states, and in the constitution of the United States; and, as con
strued by the court, is equivalent to a declaration of the common 
law rule that no person shall be twice tried for the same offense. 

To constitute a bar to the indictment against the defendant it 
is a well established rule that the former conviction must have 
been for the same offense in law and in fact. 

Mr·. Justice Blackstone states the rule thus : "It is to be 
observed that the pleas in autrefoits acquit and uutrefoits convict, 
or a former acquittal, and a former conviction, must be upon a 
prosecution for the same identical act and crime." 4 Black. Com. 
336. 

It is believed that this rule is uniformly recognized and sanc
tioned by courts governed by the rules of the common law. Rex 
v. Vandercomb, 2 Leach C. 0. 708. Stark Cr. Pl. 355 (1 Am. 
ed.) Comm. v. Roby, 12 .Pick. 496. 2 Lead. Cr. Oas. 555, (note 
by B. & H.) and cases there cited. 

Mr. Chitty states the rule as follows: "as to the identity of 

• 
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the offense, if the crimes charged in the former and present pros
ecution are so distinct that evidence of the- one will not support 
the other, it is inconsistent with reason, as it is repugnant to the 
rules of law, to say, that the offenses are so far the same, that an 
acquittal of the one wm be a bar to the prosecution for the other." 
1 Chit. Cr. Law. 453. 

In Comm. v.Roby, Shaw, C. J., says: "In considering the iden
tity of the offense, it must appear by the plea, that the offense 
charged in both cases was the same in law and in fact." 

The general rule, by which it is to be determined whether an 
acquittal or conviction on one indictment is a good bar to another, 
is stated by many authorities, in substance, as follows: if the first 
indictment were such as the prisoner might have· been convicted 
upon, by proof of the facts contained in the second indictment, 
an acquittal or conviction on the first indictment will be a har to 
the second. Rex v. Vandercomb, supra. 2 East's P. C. 522. 
Comm. v. Roby, supra. 

This general rule is, however, subject to this exception. When, 
after the first prosecution, a new fact supervenes, for which the 
defendant is responsible, which changes· the character of the 
offense, and together with the facts existing at the time constitute 
a new and distinct crime, an acquittal or conviction of the first 
offense is not a bar to an indictment for the other distinct crime. 
Case of Nicholas, Foster's Cr. L. 64. Conim. v. Roby. Burns 
& Cary v. The People, 1 Parker, C. C. 183. Comm. v. Evans, 
101 Mass. 25. State v. Iiattabough, Oen. Law Journal, August 
1, 1879, page 87 (S. C. Indiana). 

Comm. v. Roby, was an indictment for murder. The defendant 
pleaded in bar a conviction of assault with intent to murder, be
fore the death of the party assaulted. Shaw, C. J., in discussing 
the question of the identity of the offenses, says: "The indictment 
for murder necessarily charges the fact of killing, as the essential 
and most material fact, which gives its legal character to the 
offense. If the party assaulted, after a felonious assault, dies 
within the year and a day, the ·same act, which t.ill the death was 
an assault and misdemeanor only, though aggravated, is by that 
event shown to have been a mortal wound. The event, strictly 
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•speaking, does not change the character of the act, but it relates 
back to the time of the assault, and the same act, which might be 
a felonious assault only had the party not died, is in truth shown 
by that event to have been a mortal wound; and the crime, which 
would otherwise have been an aggravated misdemeanor, is thus 
$h(>wn to be a capital felony. The facts are essentially different, 
and the legal character of the crime essentially different." The 
same principle is affirmed in Comm. v. Evans, Burns v. The 
People, and State v. Hattabaugh, supra, which in their facts, are 
like the case at bar. 

At the time of the first prosecution and conviction the defend
ant had not committed the cri-me with which he is now charged. 
True the force had been inflicted upon the body of Morton, but 
his death had not ensued. The force was acting to produce its 
effect, and the defendant was as much respo~sible for its natural 
and necessary result as if he had all the while been pressing it 
upon the body of his victim. When death was caused by that 
force a new and distinct crime was consummated by the defendant, 
of which he was not before guilty, and for which he could not 
have been convjcted at the time of the first prosecution. The 
offenses are not the same in fact, and therefore are not identical. 

It is claimed in behalf of the defendant, that, as by the statutes 
of this state, the crime of assault and battery is now a felony, he 
may, under this indictment, be again convicted of that crime and 
thus be twice punished for the same offense. If the homicide was 
caused by the injuries infli.cted, which is not denied by the plea 
in bar, but admitted by the plea of guilty, which is a part of the 
case, the defendant cannot properly be convicted upon this indict
ment of assault and battery, because it must be either murder, 
manslaughter, or· jnstrnable homicide. Burns v. The People, 1 
Parker, 183. A conviction of assault aud battery wquld be author
ized only on failure of proof that death resulted from the injuries 
inflicted. 

But it frequently happens that a man is in a certain sense, twice 
punished for the same acts; as when the facts constituting the 
first offense, taken iu connection with other facts, for which he is 
responsible, constitute a distinct and different. offense. In such 
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case, although he has been convicted of the first offense, he may 
be convicted of the second, n0twithstanding that to convict of 
the second, it is necessary to prove the facts em braced in the first. 
The rule upon this point is very clearly and folly stated by Wal
ton, J., in State v. Inness, 53 Maine, 536. 

But, admitting that the defendant may be legally convicted of 
the crime of assault :rnd battery, on this indictment, still we are 
of opinion, that, nnder the rules of pleading, he may protect 
himself from being twice in jeopardy for the same offense. He 
may plead the former conviction in bar of the offense of assault 
and battery, embraced in the indictment, and not guilty of man
slaughter; and then if acquitted of manslaughter, he will have 
the benefit of his plea in bar. At common law the plea of for
mer conviction in bar must set forth the record of the former 
conviction, and plead over as to the felony. 2 Hale, 255-392. 
Arch. Or. Pr. and Pl. 352. Comm. v. Curtis, 11 Pick. 133. 
Stark. Or. Pl. 370, 375. Upon this point Starkey says, "and in 
general the pleading not guilty is no waiver of a special plea, 
and does not render it double." "But if A., having the king's 
pardon of manslaughter be arraigned upon an indictment for 
murder, he ought not to plead not guilty, for he would thereby 
waive his pardun. He ought to confess the indictment as to man
slaughter, and plead the king's pardon ; and as to the killing with 
malice prepense he shall plead that he is not guilty. Then if he 
were found guilty of murder, he would have judgment; if acquit
ted of murder, his plea would be allowed." Stark. Cr. Pl. supra. 
The same principle applies to a plea of former conviction. 

This rule is recognized in Comm. v. Curtis, supl'a, which was 
an indictment for larceny in a dwelling-house, and a plea of for
mer conviction of larceny. Wilde, J., in the opinion of the court 
says: "The defendant should have pleaded autrefois convict as 
to the larceny, and not guilty aR to the residue of the charge." 

The result is, that, both on principle and authority, the defend
ant's plea is not a bar to the indictment. 

Exceptions overruled. 
Judgment for the state. 

APPLETON, 0. J., WALTON, PETERS and SYMONDS, J J., concurred. 



BOYNTON V, INGALLS. 461 

ORRAN E. BoYNTON in eq. vs. HENRY INGALLS, admiuistrator 
de bonis non. 

Lincoln. January 5, 1880. 

Equity. Admini,~trator de bonis non. 

A supplemental bill cannot be' sustained against the administrator de bonis 
non of an intestate estate for the allowance of certain necessary charges 
and expenses incurred in prosecuting the original bill, comprising the em-· 
ployment of counsel, travel to another state for the procurement of evi
dence, although the complainant was subjected to the same in consequence 
of the fraud and wrong of the administratrix of the estate. 

B1LL IN EQUITY, heard on bill and answer. 

The complainant alle~es in substance that, at the December 
term 1877, he recovered judgment on his original bill, declaring 
a certain deposit, the subject matter of his original bill, then 
remaining in the custody of the Saco and Biddeford savings insti
tution, made by Clara Boynton in her life time with the bank 
book thereof, to be subject to a pledge in the right of the com
plainant as secnrity to him for the debt of the intestate to him, and 
requiring the administratrix to tender pr pay to the complainant 
the amount for which the pledge was made, with costs ; that the 
administratrix died thereafterward, and whereupon the present 
defendant was duly appointed administrator de bonis non,· that 
in consequence of the fraud and wrong of the administratrix, and 
as in the original bill set forth, the complainant has been sub
jected to sundry necessa1·y expenses and charges in the employ
ment of counsel, in travel to and from Boston to Maine and back, ' 
and the procurement of evidence in and out of Massachusetts, 
with loss of time incidental to the protection of his interest in 
the pledge and such taxable costs as in the original process to 
which this is supplemental. Prayer that said expenses and charges 
be allowed in addition to the taxable costs already decreed. 

The answer admitted the charges and expenses, but denied that 
the pledge, or her estate, deposit or bank book ought or can be 
liable therefor, or that this defendant is in any manner liable for 
any part thereof. 
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R. K. Sewall, for the complainant. 

Henry Ingalls, pro se. 

SYMONDS, J. This is a bill in eqnity against the administrator 
de bonis non of the estate of Clara Boynton, praying that certain 
necessary expenses and charges, not taxable as costs, incurred in 
a former proceeding in equity in which judgment with costs was 
rendered in favor of the present complainant against an adminis
tratrix of the same estate, and alleged to have been incurred 
thr.ough her fraud and wrong, may be allowed and decreed to be 
paid in addition to the taxable costs in the original process, to 
which this bilJ is claimed to be supplemental. 

The proceeding is admitted to be without precedent, and the 
objections to it both in form and in substance are numerous and 
conclusive; but the parties seem to have waived all formality, for 
the purpoBe of submitting to the court certain questions of law 
raised by the bill and answer. 

No reason is perceived why the precise questions which are 
now presented should not have been raised at the original hearing 
and determined by the former decree. Whether the complainant 
should be allowed for counsel fees, or for travel for the purpose 
of procuring evidence out of the State, or for time employed in 
protecting hi_s interest in the pledge, are all questions, on which 
certainly no reason appears why the original decree should not 
have passed. There is no averment of the occurrence, or of the 
discovery of any material fact since that decree. Apparently all 
these charges to which the complainant alleges he has been sub
jected by the fault of the administratrix, then representing the 
estate now represented by the respondent, had been incurred 
before the decree and in the same proceeding in which it was 
entered. The court had the same control over the allowance of 
counsel fees and other expenses in that proceeding, that it can 
have in this. The discretion of a court of equity over the whole 
si1bjcct of costs. was as broad there as here. It was not limited 
then, more than now, to the allowance of the ordinary taxable 
costs only. 

"A supplemental bill ought to be filed as soon as the new mat-
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ter sought to be inserted therein is discovered; and if the party 
proceeds to a decree after the discovery of the facts on which the 
new claim is founded, he will not be permitted afterwards to file 
a supplemental bill, in the nature of a bill of review, founded on 
such facts." Pendleton v. Fay, 3 Paige, Ch. 204. 

This bill aims at what is in effect an enlargement of the origi
nal decree, without assigning any error therein, or averring the 
existence or discovery of any new material fact. 

The bill clearly cannot be sustained as supplemental, and if we 
were to treat it as an original proeeeding, and were to look at the 
substantial rights without regard to form, it would be equally 
unavailing. 

It avers that all the expenses, for the payment of which in 
addition to the taxable costs a decree is sought, were caused by 
the fraud and wrong of the administratrix. If this is the fact, 
the remedy is at law and against the administratrix personally, or 
her representatives, not in equity against the estate which she 
once represented. If she became liable for costs and expenses 
incurred through her fault, these ~ould be no charge upon the 
estate. R. S., c. 87, § 2. For damages arising from her wrongful 
or fraudulent act, the administratrix personally was liable at law, 
not the estate nor her successor in the administration. Between 
her and the respondent, in such case, there is no privity, nor can 
one be said in any sense to represent the other. Taylor v. Sew
all, 69 Maine, 148~ 

Bill dismissed with costs. 

APPLETON, C. J., WALTON, BARROWS, DANFORTH and LrnBEY, JJ., 
concurred. 
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BLAKE A. HARWOOD vs. J OSE~H S1PHERS, 

Kennebec. Opinion January 5, 1880. 

Warrant-form of. Exception. Waiver. 

A warrant, wherein the only description of the accused is, "a person whose 
name is unknown but whose person is well known, of Vassalboro, in the 
county of Kennebec," is too defective in matter of substance to afford any 
protection to the officer who makes an arrest upon it. 

Such a warrant is too defective to be aided by any waiver in pleading. 
A point not covered by the bill of exceptions, cannot be raised at the argu

ment before the law court. 

ON EXCEPTIONS, to the rnlings of Whitehouse, justice of the 
superior court in and for the county of Kennebec. 

TRESPASS to recover damages alleged to have been sustained by 
being arrested and imprisoned by the defendant. 

It was admitted that the defon dant was a deputy sheriff of the 
county, duly qualified. 

In justification of the aets complained of the defendant read in 
evidence a certified copy of a warrant issued by the judge of the 
police court of the city of Gardiner in said county of Kennebec 
dated October 2, 1878, which, with the complaint therein referred 
to, the officer's return thereon, and the doings of said police judge 
are parts of the case. 

The only description of the accused contained in the complaint 
(to which the warrant referred) or in the warrant, fa, "a person 
whose name is unknown but whose person is well knowu, of Vas
salboro, in the county of Kennebec." 

Defendant contended that said complaint and warrant were 
sufficient authority for him to do all that he did do and relied 
upon the same as a complete justification for all acts proved to 
have been committed by him, in the premises. 

The presiding judge rnled that said warrant was insufficient to 
authorize the arrest and detention of the plaintiff, and that the 
same did not contain any sufficient description of the person whom 
the officer was commanded by the magistrate to arrest. 

"That the warrant held by the officer at that time of which this 
is a certified copy was not legal and sufficient upon its face, it was 
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not sufficient to protect the officer, and therefore the arrest was 
unauthorized and the detention comes within the ordinary aefini
tion of false imprisonment." 

To so much of the charge of the judge as is above specified and 
all other statements in relation to the legality and sufficiency of 
said warrant, the defendant excepted. 

The presiding judge also instructed the jury, inter alia, as 
follows: 

It is the duty of a magistrate when he issues a wal'rant for the 
arrest of any person and for crime in this state, to insert in the 
mandatory part of his warrant, a sensible intelligible description 
of the person, if he is not known by name. Either to insert the 
name of the person whom he has commanded the officer to arrest 
or insert an intelligent description, as far as the circumstances 
and situation will admit, in order that the officer may know whom 
he is commanded to arrest; and that the person whose liberty is 
threatened, when he is informed by the officer that he has a war
rant against him, may know whether he is required to submit to 
the arrest, or whether he would be justified in resisting the arrest. 

I instruct you that there should be a sensible and intelligible 
description of the person whom the officer was commanded to 
arrest, in the warrant itself; and that this warrant dqes not con
tain any sufficient description of the person whom this officer was 
commanded by the magistrate to arrest. 

It is the mandatory part of the warrant, what the command 
in the warrant says, which gives the warrant its efficacy. It is 
upon that, and by the force of that, that the officer seeks to justify 
himself. I therefore give yon this instruction as matters of law; 
that this warrant, the warrant held by the officer at that time, of 
whieh this is a certified copy, was not legal and sufficient upon its 
face, although issued from a court of competent jurisdiction, it was 
not sufficient to protect the officer, and therefore that the arrest was 
unauthorized and the detention come.', within the ordinary defini
tion of false imprisonment. The only question, therefore, submit:. 
ted to you, and upon which you have to pass, is one of damages. 

Bio~ Wilson, for the plaintiff. 

VOL. LXX, 30 



466 HARWOOD V. SIPHERS. 

L. Olay, for the defendant, cited on the point of waiver by 
pleading the general issue before the magistrate, 1 Chit. Cr. L. 
39, 44. Davis Cr. Jus. 17. Turns v. Com. 6 Met. 225, 236. 
State v. Carver, 49 Maine, 588, and cases there cited. 

SYMONDS, J. The rlefendant is a deputy sheriff, who is sued in 
this action .for an illegal arrest and false imprisonlllent of the 
plaintiff. Re justifies under a warrant from the police court of 
the city of Gardiner, issued upon complaint made by himself 
against the present plaintiff for larceny. The only description of 
the accused in the complaint or warrant is in the following terms: 
"a person whose name is unknown but whose person is well 
known, of Vassalboro, in the county of Kennebec." 

The presiding judge ruled that a warrant containing only this 
description of the accused, although issuing from a court of com
petent jurisdiction, failed upon its face to afford protection to an 
officer who arrested and detained a prisoner upon it. 

We think the ruling was correct. The knowledge of the com
plainant of the person inte nde<l hy the warrant does not aid a 

defect in it. The averment of ~uch knowledge, therefore, cannot 
supply any deficiency otherwise existing. This is substantially a 
warrant against a resident of Vassalboro whose name is unknown; 
without further designation or description. 

"No warrant to search any place, or seize any person or thing, 
shall issue without a special designation of the place to be searched, 
and the person or thing to be seized." Const. of Maine, article 
1, § 5. 

The warrant in this case is in accordance neither with the 
requirements of the constitution nor with the precedents of the 
criminal law. 

"If the name of the-party to be arrested be unknown, the war
rant may be issued against him by the best description the nature 
of the case will allow." 1 Chit. Cr. L., 39. Com. v. Orotty, 
10 Allen, 404. ' 

The omission of the name, as a means of identification, is justi
fied only on the ground of necessity; and when this is not known 
the warrant must indicate on whom it is to be served in some 
other way, by a specification of his personal appearance, his occu-
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pation, his precise place of residence or of labor, his recent history, 
or some facts which give the special designation that the constitu
tion requires. 

The conclusion from all the authorities, as given in Bishop on 
Criminal Procedure, § 680, is, "that, both at the common law and 
in conformity with our constitutional guaranties, proceedings may 
be instituted and carried on against an offender whose name can
not be ascertained; but, in such a case, such a description of him 
must be given as will point to his identity, while yet there is no 
exact form of the description required. It must be suggested by 
the particular circumstances; and of course it must conform also 
to any statutory provisions which may exist in the individual 
state." 

The warrant in this case was so irregular- and insufficient upon 
its face as to afford no protection to the officer who proceeded 
to make an arrest upon it. 

It is claimed in the argument that by pleading the general issue 
before the magistrate in Gardiner, the plaintiff waived the inform
ality in the warrant, and cannot now re-assert, in his action against 
the officer, any rights based upon sqch defect. 

There is a discrepancy in the statement of the case on this 
point. By the record of the police court, it appears that the 
plaintiff was arraigned, pleaded not guilty, and was discharged 
after an examination of the case. 

In the judge's charge-which is made a part of the case as 
stating substantially the facts relied upon by each party-it is said 
the plaintiff was brought before the magistrate, notified there was 
no evidence against him, and accordingly discharged~ 

Whatever the fact in this respect may be, we are satisfied that 
the question of the effect upon the present suit of a plea of not 
guilty in the police court, is not one that is reserved upon the 
exceptions. "The defendant contended," the exceptions state, 
"that said warrant and comµlaint were sufficient authority for him 
to do all that he did, and relied upon the same as a complete 
justification for all acts proved to have been committed by him 
in the premises." It was to the ruling upon this point "and 
to all other statements in relation to the legality and sufficiency 
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of said warrant," that exceptions were taken and allowed. This 
reserves no question as to the effect of the general issue pleaded 
in the lower court. 

It is not doubted that by such a plea all objections to matters 
of form in the warrant would be waived. State v. Regan, 67 
Maine, 380. 

As was said in a civil case-Trull v. Howland, 10 Cush. 113 
-"it may be difficult to draw the line with precision between 
cases which are to be held of no validity by reason of entire failure 
to describe the party, and those which are properly cases of mis
nomer, or erroneous description of a part of the name of the 
defendant." 

While we do not regard it as a matter presented for our deter
mination in the present case, we entertain no doubt that this 
warrant falls within the former class and was too defective in 
matters of substance to be aided by any waiver in pleading. 

Exceptions overruled. 
Judgment on the verdict. 

APPLETON, C. J., W AL'roN, BARRows, DANFORTH and LIBBEY, 

JJ., concurred. 

LORENZO S. RuGGLES v. EnwIN G. COFFIN. 

Kennebec. Opinion Jan nary 17, 1880. 

Practice. Instructions. Exceptions. 

A presiding justice has the discretionary power to reopen a case and permit a 
party to introduce further testimony after the defendant's counsel has 
commenced his argument to the jury, though the matter to which it relates 
occurred during the argument. 

To be available in a bill of exceptions, special objections to the admissibility 
of testimony must be made when it is offered. 

In a trial involving the title to a horse, the plaintiff set up title under a bill of 
sale absolute in its terms, which the defendant claimed was intended for 
security only. The scrivener, called by the plaintiff, gave testimony tend
ing to show that the purchase was absolute; when the defendant's final 
argument was closed, the court permitted the defendant to be recalled and 
testify to certain declarations of the scrivener made to him after the testi-
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mony on both sides was closed, which were to some extent inconsistent 
with the scrivener's testimony. The court instructed the jury in relation to 
the testimony of the scrivener and the defendant that, it was "all for their 
consideration and so far as it tended to corroborate one or the other, it was 
material 

1
to the issue;" Held, that the plaintiff had no ground for excep

tions. 
The statute does not prohibit the presiding justice from calling the attention 

of the jury to the questions of fact upon which they are to pass, and to the 
testimony that relates to them. 

ON E~OEPTIONS. 

REPLEVIN for a horse. 
The presiding justice instructed the jnry, inter alia, as follows: 
"Now you see that the plaintiff and Wheeler who arc the wit

nesses to this material part of the case, are directly at issue in 
regard to the fact. There is another witness who was present 
and a party acting in that transaction, and you have his evidence, 
and he is Mr. Mitchell the attorney, who drew the bill of sale. 
I don't remember that he was asked by either side whether he 
saw any money delivered by the plaintiff to Wheeler, yon will 
remember whether he has testified that the $50 was paid, bearing 
in mind that he is the witness to the bill of sale. This is a piece 
of evidence that yon have a right to consider in connection with 
this part of the case. Yon have on the one side the evidence of 
the plaintiff, absolute and positive, and corroborated by the writ
ten bill of sale, absolute in terms. On the other hand you have 
the p_ositive evidence of Wheeler, and it is said· that there are 
several facts and circumstances which strongly corroborate him, 
and one of them is the evidence of Mr. Mitchell, the absence of 
evidence from him of the delivery of any money from the plain
tiff to the defendant. Yon have heard Mr. Mitchell's evidence, 
and you have heard the evidence of the defendant of what oc
curred during the argument. It is all for your consideration, 
and so far as it tends to corroborate one or the other, it is mate
rial to the issue here. Then another fact relied upon to corrobo
rate Mr. Wheeler in regard to his version of the real nature of 
that transaction is the value of the horse. Wheeler tells you he 
was worth $115, $120, or $125. You have heard his statement at 
!hat time. The· defendant tells you that in June, when he bought 
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him, he was worth $115 which he paid for him. You have no 
definite and particular description of the horse, so you can judge 
the value any further than of his age. He is said to have been 
seven years old, and warranted sound, the plaintiff tells you. If 
you are satisfied that the horse was worth $115 or $100, it is a 
fact that yon have a right to consider as tending to corroborate 
the one side or the othe·r, whether you would expect an absolute 
sale of a horse of that value, with no right of redemption for $50. 
Then another fact that is relied upon as corroborating the defend
ant's proposition, is that the horse was permitted to remain in the 
possession of Wheeler. 

"The plaintiff did not take him into his possession, and it is said 
that this is inconsistent with the idea of an absolute purchase in 
the ordinary course of business; but then another fact that the 
parties went to a lawyer to have a formal bill of sale. It is said 
by counsel that that is not consistent with the ordinary course of 
business among men who are merely buying and selling a horse. 
These facts, so far as they have been developed in the evidence, 
are proper matters for consideration in weighing the evidence of 
these two witnesses, and in coming to a conclusion as ~o the real 
nature of .that transaction." 

The remaining facts sufficiently appear in the opinion. 

Pillsbury & Potter, for the plaintiff, cited Brackett v. Weeks, 
43 Maine, 291. Winslow v. Bailey, 16 Maine, 319. 

Foster & Stewart, for the defendant. 

BARRows, J. One Wheeler owned the horse which was here 
replevied, executed a bill of sale of him to the plaintiff in which 
the consideration is stated to be $50, and afterwards sold him for 
$115 to defendant who claims , that the plaintiff's bill of sale, 
though abRolute in its terms, was really intended by the parties 
to it as a mortgage, and so, not being recorded, is not valid as 
against a bona fide purchaser without notice. Whether, as against 
plaintiff's claiin that his purchase was an absolute one, parol evi
dence was admissible to show that the transaction between him 
and Wheeler was intended to be a mortgage, and thereby affect 
the written contract, was a question which perhaps might have 
been but was not raised in the case. 



RUGG LES 'V. COFFIN. 471 

In Shaw v. Wilshire, 65 Maine, 485, the only written convey
ance was a receipted bill of parcels, and the plaintiff denied that 
he purchased the chattels, and te~tified that he took the property 
and writing as security for certain notes which he held, and this 
was conceded by all the parties concerned, so that no such ques
tion could arise in that case. The plaintiff here seems to have 
entered without objection into parol evidence as to the character 
of the transaction between himself and Wheeler, and called the 
scrivener who wrote the bill of sale to support his claim that the 
purchase was an absolute one ; and he gave testimony tending 
that way. He seems to have been confronted with a note for $50, 
also in his handwriting, said to have been given by Wheeler to 
the plaintiff at the same time, but he denied any knowledge that 
they were parts of the same transaction or that the bill of sale 
was given to secure the note, or that he had ever said it was; 
and he pointedly denied the statement of Wheeler that he asked 
him at the time to make a mortgage ; said Wheeler al ways called 
them bills of sale, and he had made many of them, and that he did 
not understand that he had any reason to suppose that Wheeler 
supposed it was a mortgage. Hut after this testimony had been 
given, and the case had been closed and while defendant's counsel 
was argniug it to the jury, the scrivener said to the defendant that 
"he had made these documents for these parties a number of 
times, sometimes in the form of a bill of sale and sometimes in 
the form of a mortgage," and that he "had always had his doubts 
but this was given as security on that $50 note-that he was not 
positive whether the note and bill of sale were made at the same 
time or not," &c. Upon defendant's motion, and against plain-_ 
tiff's objections the judge allowed the defendant to be recalled to 
testify to this conversation, which was admitted only for the pur
pose of contradicting the scrivener's testimony. This reopening 
of the case and admission of testimony, and the instruction given 
by the presiding judge that the testimony of the scrivener together 
with that of the defendant as to what occurred during the argu
ment, "is all for your consideration and so far as it tends to cor
roborate one or the other it is material to the issue here," are 
now tlie burden of the plaintiff's complaints, although the excep-
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'tions inclnde the remarks of the judge upon the pregnant testi
mony that the horse was worth from $100 to $125, and was al
lowed to remain in the possession of the alleged vendor. 

We see no error in the proceedings or instructions. 
Our stfltnte does not prohibit the presiding judge from calling 

the attention of the jury to the questions of fact upon which they 
are to pass, and to the testimony that related to those questions. 

That he has discretionary power to reopen a case and permit a 
party to present farther testimony after the testimony has been 
deJlared closed and the argnment for the opposite party has com
menced was settled in .McDonald v. Smith,, 14 Maine, 99. Nor 
is the exercise of that power subject to revision on exceptions, 
whether the testimony thus presented has been inadvertently 
omitted, or the matters to which it relates have occurred, or have 
been first brought to the knowledge of the party after the case was 
closed. The plaintiff objects now that the testimony thus received , 
if otherwise admissible, did not tend to contradict the scrivener, 
but he made no such objection at the trial, nor does it appear that 
he made any except a general objection to the reopening of the 
case and the re~eption of any testimony whatever. 

If he had special objections to any portion of the testimony 
( or to the whole of it as not conflicting with the testimony it was 
offered to impeach) he should have raised them then. Not 
having done so, they are not available now according to the rule 
!aid down in Longfellow v. Longfellow, 54 Mai'ne, 245, and numer
ous other cases before and since. Moreover, the scrivener's con
versation with the defendant was to some extent inconsistent with 
the testimony he had given and therefore admissible. State v. 
Kingsbury, 58 Maine, 238. 

Exceptions overru,led. 

APPLETON, C. J., WALTON, DANFORTH,LIBBEYand SYMONDS, JJ., 
concurred. 
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HINKLEY & EGERY IRON Co. vs. GEORGE N. BLAUK. 

Penobscot. Opinion February 27, 1880. 

Fixtures. Contract of purchase. 

Where a person entered into possession of a tract of land without the pay
ment of rent therefor, and to use and occupy it as his own in accordance 
with the terms of a contract for its purchase, and erected large and substan
tial buildings thereon with engines and machinery for the manufacture of 
an extract of bark for tanning purposes, and then failed to perform the con
ditions of the contract on his part and thereby acquire the title, the erec
tions, engines and machinery are a part of the realty and cannot be sold as 
personal property as against the owner of the land. 

Nor does it make any difference that the erections were made by a firm while 
the contract was only with two of its members-provided that the contract 
was held for the benefit of the firm who made the partial payments and 
were to have the benefit of the title when obtained. 

ON REPORT. 

TROVER to recover the value of certain personal property, 
situated and being in and upon township No. 39, Hancock 
county, and particularly upon that portion of said township, 
excepting the western mile stdp, viz: The extract works and 
buildings, the circular saw mill and all tools and machinery in 
said works and buildings, and all staves and barrel machinery and 
tools, and the stable sheds and dwelling-house therein, all of the 
value of nine thousand dollars ($9,000). 

The question was, in which party was the title. 
The plaintiffs to sustain their title introduced a sealed contract 

duly executed and delivered to John D. Hopkins and James H. 
Hopkins, on November 17, 1866, by the defendant, wherein he 
covenanted and agreed with the said Hopkins .. their heirs, etc., to 
convey by deed of warranty to them a certain large tract of land 
described, the conveyance to be subject to "the following qualifi
cations and explanations, namely, all taxes to be by said Hopkins 
borne and paid upon any and all of said property which may be 
apportioned or assessed after the date of this paper, and all losses 
by fire or freshets, and all other injuries, losses, depreciations, or 
destructions which may occur without my fault from and after 
~~~}-~~, to be upon the risk and liability of said Hopkins, the 
S,2 ,, ::., :o:-
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same as if they had become absolute purchasers of said property 
as of this date." 

"And said conveyance is also to be made only upon the express 
condition that the said Hopkins shall pay me on or before the time 
when the same may become due, severally, the following described 
notes, of this day, given by said Hopkins to me, namely, four 
notes, each for the sum of nineteen thousand two hundred and 
sixty dollars, payable, with interest annually-one in one year, 
and one of them in two years, and o ne in three years, and one in 
four years, respectively, from date; and if said notes and interest 
thereon, or any one of the same, shall not be paid as the same 
may b~come due, then my obligation to convey shall become null 
and void, time being expressly regarded as of the essence of this 
agreement. And although the said Hopkins are permitted to go 
into immediate possession of said property, to use and occupy as 
their own, still I retain the right, to me and my heirs and admin
istrators, to assume and take and enjoy, without notice or suit, or 
process or hindrance, possession of any and all of said property, 
and whatever may be taken from the same, at any and all times, 
when I may deem such a step expedient for the purposes of my 
own security." 

A mortgage from J. D. Hopkins & Uo., a firm composed of 
John D. Hopkins, James H. Hopkins, Charles D. McDonald and 
Edward K. Hopkins, to· the plaintiffs of the property in contro
versy, dated October 14, 1876, to secure the payment of four cer
tain promissory notes given by the mortgagors to the mortgagees 
was introduced, also a notice of the foreclosure of the mortgage 
dated November 13, 1877. All of which were duly recorded. 

There was testimony in behalf of the plaintiffs tending to show 
that J. D. Hopkins & Co; entered into possession under the con
tract soon after its execution ; that they commenced erecting the 
buildings thereon in March, 1875, and completed them before 
October 14, 1876, when the works were completed and in full 
operation; that partial payments were made npon the contract, 
the last payment having been made in 1876, and that they sus
pended December 5, 1877, and the contract was surrendered to 
the defendant; that the partial payments were made by J. D. 
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Hopkins & Co., and receipts therefore given to J. D. & J. H. 
Hopkins .. 

That the defendant knew of the erection of the works and did 
not object thereto; and that they were erected by and for the 
firm. 

In cross-examination it appeared that at the time of erecting 
the works, the firm expected to receive the title eventually;· that 
the machinery was put in with the intention that it should be 
permanent; that the defendant never gave any express consent 
for the erection of the works, or the putting in of the machinery, 
nor was there any understanding with the defendant that it should 
ever be taken off the land; that the firm refused for a while to 
give the mortgage for the reason that they did not own the land, 
but finally yielded, being embarrassed at the time. 

The buildings were as follows : 
A leach house 45 feet square, 48 feet high, in which was an 

engine, main line of shafting, three pumps, leaches and elevator. 
The earth was excavated for foundation, and stone foundation, 
with stone pfors under the building. The engines rested on the 
piers, fastened by anchor bolts. The main shaft ran out into 
another building, called bark mill, held by couplings bolted to 
posts. Another upright engine in the condenser house-another 
building. Steam pumps sat on floor on a six inch timber fastened 
to the floor through timbers. 

Next adjoining was the boiler house 22 by 54 feet brick, and 
containing the furnaces, two boilers set in masonry in the ground, 
the building also sitting on masonry. Then the condenser house 
52 by 54 feet and 45 high containing large tanks known as cool
ers. The condensers were built solid in a cradle fastened to the 
timbers, the whole resting on abutments under the floor. The 
coolers and condensers were connected with the leaches by pipes. 

The bark mill, 13 by 35 feet, into which the main shaft passed, 
standing on stone piers. The bark mills were built on a founda
tion in an excavation. The limb cutter was driven from the shaft 
in the main li11e and was bolted to the floor. The elevator ran 
from under the bark mills through into the roof of the main 
building and delivered the bark into the leaches. 
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The stave mill contained stave machinery fastened to the floor 
with bolts. 

The saw mill 22 by 65 feet, the foundation of which was exca
vated and stoned. 

All these buildi11gs were connected together and intended to be 
permanent. 

The dwelling house, 24 by 30 feet, sat on cedar posts, intended 
to be permanent and used for boarding the men engaged in run
ning the mills. 

The remaining facts appear in the opinion. 
This case was submitted to the law court upon the foregoing 

evidence, or so much thereof as is legally admissibfo. If, in the 
opinion of the court, any of the property claimed in the writ is 
the property of the plaintiff, judgment is to be rendered for the 
plaintiff, for such articles as belong to them, without damages; it 
being agreed that no damages are claimed, the plaintiff instead 
thereof to have the right to remove such articles within a reason
able time after judgment, with free access to them for that pur
pose. If none of the property belongs to the plaintiff, then judg
ment for defendant. 

Wilson & Woodward, for the plaintiffs, contended that the 
-question involved had already been substantially decided. Rus
sell v. Richards, 10 Maine, 429. Wells v. Bannister, 4 Mass. 
514. Osgood v. Howard, 6 Maine, 452. Pullen v. Bell, 40 
Maine, 314. Rines v. Bachelder, 62 Maine, 95. 

Black's knowledge of the ereetion of the buildings and receipts 
of further payments in 1876 and 1877, operated as a subsequent 
assent that the erections might remain and made them per
sonal property same as if he had given previous consent to their 
erection. Fuller v. Tabor, 39 Maine, 519. The plaintiffs had a 
right to rP-1y upon the law of that case as they did. Otherwise 
they would not have furnished the machinery. 

Massachusetts doctrine is different. Milton v. Colby, 5 Met. 
'78. Eastrn.an v. Foster, 8 Met. 19. Murphy v. Morland, 8 
Cush. 575. Oakman v. Dorch. M. .P: Ins. Oo. 98 Mass. 57. 
Stare decisis. Broom's Leg. Max. 114-116. 1 Kent's Com. 
475-6, 8. Goodlittle v. A.tway, '7 T. R. 395, 415. Spicer v. 
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Spicer, Oro. J a<~. 527. King v. St. Paul, 13 East. 320. West
ern v. Mayor of Brooklyn, 23 Wend. 334, 341. Ram. Judgmt. 
c. 14, § 4, appendix 3. Briscoe v. Bank Uom. (Ky.) 11 Pet. 257, 
285. 

0. P. Stetson & L.A. Emery, for the defendant. 

SYMONDS, J. On the seventeenth day of November, 1866, the 
defendant gave to John D. Hopkins and James H. Hopkins an 
agreement to convey to therri a large tract of land in Hancock 
county upon certain speeified terms and upon the express condi
·tion that the said Hopkins should pay him on or before maturity 
four notes for $19,260 each, payable with interest annually in 
one, two, three and four years from that date. If the notes and 
interest~ or any one of the same, were not paid when due, then 
the obligation was to be void, time being expressly regarded, as 
of the essence of the agreement. The said Hop kins were to go 
into immediate possession of the land, to ·use and occupy it as 
their own, the defendant reserving the right to take possession of 
the property, and of whatever might be taken from the same, 
whenever he deemed it expedient for his own security. 

The said Hopkins, with Edward K. Hopkins and Charles D. 
McDonald, forming the firm of J. D. Hopkins & Co., went into 
possession under the contract, erected large and substantial build
ings, with engines and machinery, for the purpose of manufactur
ing an extract from bark, to be used in tanning. These are 

referred to in the writ as the Extract Works. There were also 
mills, dwelling-house, stable, and appurtenances. 

On the fourteenth day of October, 1876, the said firm of J. D. 

' 
Hopkins & Co., gave to the plaintiffs a personal mortgage of the 
buildings so erected, and of the machinery and other property, 
for an alleged conversion of which by the defendant the plaintiffs 
in this case claim to -recover. 

The payments were not all made as required by the contract, 
and for a certain period there seems to have been a waiver by the 
defendant of the requirements in regard to time by accepting 
partial payments at later dates. The last payment upon the notes 
was made in June or July, 1877, in the sum of about $2700. 
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In December, 1877, the firm of J. D. Hopkins & Co. failed, 
and went into bankruptcy, leaving about $30,000 of the amount 
required to entitle the obligees (for it is convenient to spe~k of 
this paper as a bond for a deed,. though. it was in for1~1 merely a 
contract to convey) to a conveyance still unpaid. The contract 
for conveyance was thereupon given up by J. D. Hopkins & Co. 
to the defendant, who claimed title and possession of the land and 
buildings. 

The title of the defendant to the land is not disputed. Neither 
the obligees in the bond, nor the firm of J. D. Hopkins & Uo., 
had any claim to the township except what this paper conferred. 
There is some discrepancy in the testimony upon the question 
whether the plaintiffs were expressly notified at the date of their 
mortgage that the defendant then claimed to hold the buildings 
as a part of the realty, but there is nothing in the evidence to 
prove that the plaintiffs had any reason to suppose, or did sup
pose, that the mortgagors had any other rights than those which 
grew out of the contract for conveyance and possession and im
provement there-under; unless an inference to the contrary is to 
be drawn from the terms of the mortgage itself, which contained 
the usual warranty of title, and from the statement of the presi
dent of the plaintiff company, contradicting John D. Hopkins on 
this point, that there was nothing said about any defect of title at 
the time the mortgage was given. 

The plaintiffs claim the buildings, with thei_r contents of engines 
machinery and other fixtures, under their mortgage, as personal 
property. ·· 

The defendant claims that, upon failure of the Hopkins to per
form the express condition of the bond,· the buildings being sub-. 
stautially and to all appearances permanently built, together with. 
whatever appertained tc them, were a part of the realty and the 
property of the owner of the land. By agreement of counsel the 
court is to pass only on the question of title. 

An examination of the evidence, and of the description of the 
property, satisfies us that upon this issue in regard to the title the 
property mentioned in the mortgage and claimed in the writ may 
properly be regarded as an entirety; because upon the proof we 
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. find no conversion by the defendant of any property which would 
not upon familiar principles be part of the realty, if the build
ings themselves were real estate. The engines, pumps, elevator, 
furnaces, condensers, coolers, machines for cutting the limbs and 
grinding the bark, saws and other apparatus, were all parts of 
the machinery for the extract works and for the mills, connected 
by shafting and belts, or by pipes, suited and intended for the 
process of obtaining the extract from the bark, and for other pur
poses connected with the· mills as such, and in the main bolted or 
secured in a permanent way to the buildings themselves. Such 
machinery was a part of the mill or factory and real or personal 
estate according to the ·character in this respect of the building 
itself. Symonds v. Harris, 51 Maine, 20. Our attention in the 
argument is not called to auything; nor do we perceive anything 
in the description given by the witnesses, of which on this evi
dence a conversion by the defendant can be predicated, which 
would not under our decisions follow the fortunes of the buildings 
themselves, in respect of being real or personal property. 

The dwelling-hous•e stood on cedar posts, but in regard to most 
of the other buildings, the evidence shows that excavations were 
made and foundations secured on which the buildings were sup
ported by stone piers and other masonry. 

Was this property, on failure of the Hopkins to make the pay
ments in the bond, the real estate of the defendant, or the personal 
property of the plaintiffs under their mortgage? 

In McRea v. Bank, 66 N. Y. 490, the court, following and 
approving an earlier decision, states the criterion of an irremov
able fixture to be, "the union of thl'ee requisites, first, actual 
annexation to the realty, o~ something appnrtenan t thereto ; sec
ond, application to the use or purpose to which the part of the 
realty with which it is connected is appropriated; third, the 
intention of the party making the annexation to make a perma
nent accession to the freehold." 

By the words "actual annexation," in the first of the requisites 
mentioned we do not imagine that the court intended physical 
annexation; and we should prefer in its place the phrase, annex
ation, real or constructive. For, the sufficiency of constructive 
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annexation in the case of heavy bodies, or of articles, like keys oi: 
parts of machinery, specially fitted and designed for particular 
places, is, we think, universally conceded. It has been very 
clearly held by this court: "It is the permanent and habitual 
annexation, and not the manner of fastening, that determines 
when personal property becomes a part of the realty. . 
A thing may be as permanently affixed to the land by gravitation 
as by clamps or cement." Strickland v. Parker, 54 Maine, 266. 

Nor do we perceive that tho words "or something appurtenant 
thereto," in this first requisite, extend the meaning of the words, 
"the realty," previously used. 

Of these three tests by which to determine what constitutes an 
irremovable fixture, "the clear tendency of modern authority 
seems to he to give pre-eminence to the question of intention to 
make the article a permanent accession to the freehold, and others 
seem to derive their chief value as evidence of such intention." 
Ewell on Fixtures, 22. 

And another authority, after stating the intent, actual or pre
sumed, to be usually the most important crrcumstance in deter
mining the fact, adds: "Ent there are some cases in which, though 
the erection is made by one not the owner of the freehold, an 
intent to retain the property in the fixtures as chattels could not 
be presumed, and others in which the policy of the law could' not 
suffer effect to be given to it, if it actually existed. Thus, if one, 
though not the owner, is in possession under an execntory contract 
of purchase, it is a reasonable presumption that he expects to 
complete the purchase, and that whatever he attaches to the realty 
in such a manner that if it were so attached by the owner of the 
freehold it would become a part of it, he intends shall be a part 
of it." Cooley on Torts, 429. 

"Fixtures attached to premises by one ii1 possession under a 

contract of purchase, where he fails to perform on his part and 
thereby to acquire a title, become a part of the realty, like fix
tures annexed by a vendor or mortgagor, and may not be remov
ed by him." 1 Wash. R. Prop. 6. 

"It is also well settled that the right to remove fixtures annexed 
to real estate by one in possession thereof under a contract for its 

• 
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purchase without paying rent therefor, is to be determined by the 
rule prevailing between grantor and grantee, mortgagor and 
mortgagee, and not that between landlord and tenant. Fixtures 
erected under such circumstances may, as against the vendor of 
the land, neither be removed by the vendee, mortgaged nor sold 
by him, nor seized and sold on fl. fa. against him as his personal 
property. . . . • . 

According to the better opinion, also, it seems that the rule is 
the same where possession is taken, and the annexations made 
under a parol agreement for the purchase of the land, though 
there is some conflict of authority on the question." Ewell on 
Fix. 273. 

In one of the later notes in Kent (*343) precisely the same rule 
is given. 

These citations undoubtedly state the result of the authorities 
on this point. The clear weight of authority is in their support. 
That this rule holds in Massachusetts is conceded in argument. 
Eastman v. Foster, 8 Met. 19, 26. McLaughlin v. Nash, 96 
Mass. 138. Oakman v. Ins. Oo. 98 Mass. 57, and cases cited. 
Poor v. Oakman, 104 Mass. 309, 318. Madigan v. McCarthy, 
108 Mass. 376. 

The rule declared in these cases is that if one erects a perma
nent building, like a dwelling-house, on the land of another, vol
untarily and without any contract, express or implied, with the 
land-owner that the building shall not become part of the realty 
but shall remain personal property, it becomes a part of the 
realty and belongs to the owner of the soil. 

In Ritchnyer v. Morss, 40 N. Y. 350, it was held that, except 
in cases where the relation of landlord and tenant exists, one 
claiming the building as personal property must prove that it was 
erected upon an agreement between the builder and the owner of 
the fee' of the land that it was to be considered strictly a personal 
chattel; which is in effect the Massachusetts rule. See, also, 
Smith v. Benson, 1 Hill, 176. The same point was expressly 
decided in Ogden v. Stock, 34 Ill. 526, and the court says, "if 
the party making the improvement, as between himself and the 
owner of the soil, has no right to erect the same as property sep-

voL. LXX. 31 
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arate and distinct from the freehold, an intention so to do, no 
matter how clearly manifested, is of no avail." 

The cases of Perkins v. Swank, 43 Miss. 349, and Leland v. 
Gassett, 17 Vt. 403, are to the same effect, and Christian v. 
Dripps, 28 Penn. St. 271, indicates that the same would be held 
in that state. 

It is to be observed tha~ the rule laid down, so far as applicable 
to this case, is in terms extended only to cases in which the con
veyance fails because the obligee does not meet the conditions 
which were to entitle him to the deed; not to a case in which the 
obligor on his part refuses to perform the contract. And it was 
held in Yates v . .Mullen, 24 Ind. 278, that "where A. by per
mission of B. built a mill on B.'s land under an agreement to pur
chase the land as soon as B. should have paid an outstanding 
judgment which formed a lien upon it and in the meantime to 
own the mill, and B. having failed to satisfy the judgment the 
land was sold, the mill remained A.'s personal 
property and did not pass with the estate." 

If the rule is limited to the case of contracts for the convey
ance of land, where the failure to perform is on the part of the 
proposed purchaser, we think it is not in conflict with any decision 
in thi~ state. 

Thus in the case of Rines v. Bachelder, 62 Maine, 95, cited 
by the plaintiffs, it appears that the fault was not on the part of 
the purchaser, but on the part of the vendors, who were unable 
to give a valid conveyance of the lands; whereupon the purchaser 
was allowed a reasonable time to remove the buildings as his own 
personal property. 

The cases of Osgood v. Howard, 6 Maine, 452, and Fuller v. 
Taber, 39 Maine, 519, fall substantially within the rule. We 
think the consent of the land-owner, as intended in these cases, 
includes not only his consent that the building should be erected 
on his land, but also that it shou Id remain the personal property 
of the builder. 

Nor can the cases of Russell v. Richards, 10 Maine, 429, and 
11 Maine, 371, and Pullen v. Bell, 40 Maine, 314, be accepted 
as settling the law in this state that erections, made under a parol 
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con tract for the purchase of lands, under such circumstances, 
remain the personal estate of the builder. In the former case it 
was on the ground, first, that the mill was built on the land of 
the father with his permission, at the expense and as the property 
of the son, with an open and express disavowal by the father of 
any interest in, or claim upon it, and, secondly, that it was a 
building erected for purposes of trade and manufacture, that the 
con rt held the mill to be the personal property of the son and 
those claiming under him. The decision of Pullen v. Bell, simply 
follows that of Russell v. Richards, and would seem to be justi
fied on the ground that the dwelling-house was not so attached to 
the realty as to become a part of it. 

We think the opinions of the court in these two cases, prop
erly considered, do not conflict with the rule we have drawn 
from the authorities. The essential distinction in this respect is 
not between a written and a verbal contract, but between the class 
of cases in which the failure to convey results from the fault of 
the vendor, and those in which the purchaser fails to meet the 
conditions which entitle him to the deed. The right of the latter 
is merely to perfect his title by performing his contract. 

In a later case than those to which we have last alluded, the 
learned chief justice, delivering the opinion of the court, treats it 
as well-settled law that such erections made by one occupying land 
under a bond for a deed are to be regarded as real estate, and are 
not removable by the occupant as personal property. Hemenway 
v. Cutter, 51 Maine, 408. And in regard to verbal contracts for 
the sale of lands the same result has been distinctly reached in 
the recent case of Lapham v. Norton. 

Nor do we perceive that it can make any difference that the 
erections were by the firm, while the contract was only with two 
of the members who constituted the firm. The contract was 
made, or at least held, in the interest and for the benefit of the 
firm. They made the payments upon it. When title was obtained 
it was to be for the benefit of the firm. If a conveyance had 
been made to the two, it would have been in trust for the part
nership, and would have inured to their advantage. The firm by 
arrangement with the obligees undertook the performance of their 



484 HAMPDEN V. TROY. 

contract, expecting to have their rights. We do not see that they 
could have expected, or are entitled to, more. 

Judgment for the defendant. 

BARRows, DANFORTH, VIRGIN and LrnBEY, JJ., concurred. 
APPLETON, C. J. and PETERS, J ., did not sit. 

INHABITANTS OF HAMPDEN vs. INHABITANTS OF TROY. 

Penobscot. Opinion February 27, 1880. 

Pauper. Emancipation. 

A legitimate minor child, whose father had no settlement in this state at the 
time of his decease, follows the settlement of his mother and is not eman
cipated by her second marriage. 

ON MOTION AND EXCEPTIONS. 

AssuMPSIT to recover $250.29, for pauper supplies furnished 
Eliphaz Keizer, a pauper. No question was made in relation to 
the supplies or legal notice and denial. 

It was admitted that David Keizer, father of the pauper, never 
had had any settlement in this state when he died ; that the pan;. 
per was born January 10, 1822; that Charles Pratt had a settle
ment in Palermo before he went to Troy and was married to 
Polly Keizer, mother of the pauper, January 29, 1839, and went 
to live with her in Troy where she had a smail house and twelve 
acres of land ; that the pauper received pauper supplies from 
Troy in 1845 while he was living at his uncle's in Troy, and that 
he never gained a settlement in his own right. 

The main question was whether or not the pauper was eman
cipated. 

Upon the subject of emancipation the presiding justice instruc
ted the jury as follows: 

"A child takes the settlement of its parent until emancipated. 
The law emancipates that child at the age of twenty-one years, 
ordinarily, but not always. A child may be more than twenty

i ,,_,·,, .. t/b one and not become emancipated, or it may be less than twenty-
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one, and be emancipated; the twenty-one years are a general 
legal test-not conclusive either way. A child may not become 
emancipated from its parent till long after, as, for instance when 
the child is non compos mentis, and not able to take care of itself. 
It continues unemancipated as long as it is under his care and 
control, receiving support from him; and it follows his settlement 
as long as such condition exists, no matter. how long it is after 
such person arrives at full age. . . On the other hand a child 
may be emancipated before it becomes twenty-one. It may be 
done by contract between father and son, or a widow and her 
son. One instance would be where marriage is contracted with 
the consent of father or mother. A daughter under age is mar
ried with the consent of her father. That consent is a contract 
that she shall be free f'rom his control, and be controlled by some
body else. Another case is when the father deliberately gives 
him his own earnings ; the same relations then exist as when the 
boy is twenty-one. Such a contract may be an express contract 
or one proved by circumstances. It is not presumed, but it may 
be proved and inferred from facts and circumstances, if the facts 
and circumstances are sufficient in the minds of the jury to war
rant the conclusion. And emancipation may be produced other
wise than by contract; and emancipation has the same relation 
or condition, however produced. Emancipation is the same thing, 
when existing, whether it is brought about by contract or in any 
other way. . . If a parent forces a child to leave his house, 
or deserts or abandons him, the child is released from all filial 
duties which the law will enforce; and if he accepts the situation, 
and seeks his own living in his own way, he is to be regarded as 
emancipated ; the tie between the parent and child is broken, not 
necessarily because all affection between them is gone; that may 
still exist in smaller or larger degree, or not at all. . . As I 
understand the defendants, the first claim is that the marriage 
itself, between the mother of Eliphaz Keizer and Charles Pratt, 
emancipated the minor boy. I do not give you that instruction. 
I rule that it is not so. 

"Then the defendants claim that, if the pauper was supported 
by the town while a minor, after its mother's intermarriage with 



486 HAMPDEN V. TROY. 

Pratt, with the knowledge of the mother and her husband, and 
such support was in good faith, furnished to relieve want and dis
tress, such act would break the continuity of residence, either 
affecting the settlement of the father or the mother, or both of 
them, or directly affecting the settlement of the son, Eliphaz, irre
spective of the father. That is, they say, if otherwise, they were 
put into a position of necessity to support the child-and still the 
child was gaining a residence in their town in spite of that sup
port. I instruct you that the settlement of the minor would not 
be affected by this circumstance, unless there was emancipation 
in fact. The mother could emancipate her minor son. The 
mother had the power to emancipate her minor son, and this 
could take place in either one of two ways, if borne out by the 
testimony. First, it could be by contract, and that contract could 
be expressly proved, by a writing or newspaper noti'ce; or it 
could be inferentially proved by facts and circumstances, if they 
are sufficient therefor. 

"If you are satisfied that there was a mutual understanding 
and agreement between the mother and the minor, that he should 
have his own time, enjoy his own earnings and control his own 
actions, and that they acted upon such understanding and agree
:nent, that would be emancipation-one mode of emancipation. 
It could also take place by necessity or abandonment. I give 
this instruction or rule : If yon are satisfied that Charles Pratt 
and his wife neglected to support the minor, and ceased to exer
cise over him parental control, turning him out upon the world 
to take care of himself; and he ceased to be under thefr control, 
and acted for himself independently of them, such a condition of 
things would amount to emancipation by abandonment. And I 
further rule that the effect is the same whether such a state of 
things were brought about willingly by the mother, or whether 
she did it, if she did it, through the influence or compulsion of 
her husband. That is, the motive is immaterial; but the motive 
to do it or not to do it, may have a bearing upon the question as 
to whether, or not, she did it." 

The jury found for plaintiffs and the defendants alleged excep
tions. 
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L. Barker, T. W. Vose and L. .A. Barker, for the plaintiffs. 

William llfrOrillis & W. H. .M.cLellan, for the defendants. 
At the common law, the minor child of a widow who married 

ag'.:1-in did not take the step-father's settlement. This was changed 
by Stat. 1821, c. 122, § 2. Plymouth v. Freetown, l Pick. 198. 
Parsonsfield v. Kennebunkport, 4 Maine, 47. Dennysville v. 
Trescott, 30 Maine, 470. Great Barrington v. Tyringliam, 18 
Pick. 264. Goshen v. Richmond, 4 Allen, 461. 

This statute has been repeatedly re-enacted, thereby adopting 
this construction. 48 Maine, 410. 

A step-father need not, but may, stand in loco parentis. _Storer 
v. Oom. 3 Esp. 1. If he does he assumes the same obligation 
that he is under to his own child. 

It is customary for wife's children to be received as members 
of step-father's family. Jlfulhorn v. JlfcDavitt, 16 Gray, 405. 
Busli v. Blancliard, 18 Ill. 46. Mowbray v. Mowbray, 62 Ill. 
385. Gorman v. State, 42 Tex. 221. St. Ferd. L. .A.cad. v. 
Bobb, 52 Mo. 357. In re Goodenou,gh, 19 Wis. 274. William
son v. lfutchinson, 3 Comst. 312. 

The pauper, in 1840, received supplies from Troy. If he was 
not then a member of his step-father's family, then, the pauper 
was emancipated; and thus the step-father had resided in Troy 
only three years before emancipation. If he was a member, 
then the supplies were indirect pauper supplies to the step-father 
and interrupted his residence. 

The pauper was emancipated. Monroe v. Jackson, 55 Maine, 
59. The mother's conduct in relation to her duties toward him was 
inconsistent with any further performance of them. A voluntary 
act of the parent may erpancipate. Lowell v. Newport, 6_6 ,Maine, 
78. It must be inconsistent with further performance of parental 
duties. The will is immaterial. If a parent do a voluntary act 
inconsistent with the further performance of parental duties towards 
his child, such an act gives rise to the duty of the parent to emanci
pate the child, and the law proceeds as if the parent had performed 
that duty-implies the parent's consent to emancipation. • 

If a father turns his minor son out upon the world to gain his 
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own livelihood, it is tho duty of the father to emancipate the son, 
and the law proceeds as if he had-implies the consent. 

The question is the mother's right to custody and earnings of 
her child after her second marriage. 

The marriage of the mother was an absolute gift to the husband 
of the goods, chattels and personal estate actually or beneficially 
possessed or which might come to her during the coverture. 8 
Mass. 99. 13 Mass. 384. 17 Maine, 29. Prescott v. B1·own, 
23 Maine, 305. 

The mother could not be the natural guardian after her mar
riage. R. S., c. 67, § 3. 

If the pauper, after mother's marriage, resided in step-father's 
family, the latter was entitled to the former's earnings. Step
father could not compel such residence, or continue it, but might 
terminate it. Freto v. Brown, 4 Mass. 672. ? Mass. 273, 675. 
Worcester v. Marchant, 14 Pick. 510. 5 Barb. 122. 16 Gray, 
Bupra. · 

Neither in 1840, while the pauper was at work in Massachu
setts, nor in the fail of 1840, when the pauper was sick and sup
ported by Troy; nor in 1841, after the separation of Pratt and 
his wife, was the pauper a member of his ;;tep-father's family
each respectively sustaining the relation to the other of father and 
minor child. 

By the voluntary act of marriage with Charles Pratt, the 
mother had no longer any control of her own actions, and she 
had made it impossible to discharge any parental duties toward her 
children, and she was no longer entitled to the services of the 
pauper, and it WR.S her duty to emancipate the pauper. The pau
per was not a member of his step-father's family in 1840, nor 1841, 
nor did the step-father perform any of the obligations of father 
toward him. It was the duty of the step-father to consent to the 
mother's emancipation of the pauper, and the emancipation of the 
pauper by the mother, with the consent of the step-father, was 
implied. St. George v . .Deer Isle, 3 Maine, 390, is directly in 
point. 

In the case at bar, the mother of the pauper had no legal right 
to the service of her minor son, nor control of his person; nor 
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had the step-father, Charles Pratt, unless the pauper was living in 
his family. .Monroe v. Jackson, supra. 

VrnGIN, J. The father of the pauper whose settlement is in 
controversy, died, some years prior to 1839, in the defendant town 
without having gained any settlement in this state. 

The pauper, Eliphaz Keizer, was born J annary 10, 1822, and 
resided witii-his mother, Polly Keizer, on a small place owned by 
her, in the defendant town, where she had her settlement until 
January 29, 1839, when she was married to one Pratt whose 
settlement was then in Palermo; and thereupon, Pratt went to 
live with his wife, upon her place, and continued to reside there 
for several years-the precise length of his residence there being 
one of the facts in dispute. 

The plaintiffs contended, and the jnry, by a special verdict, 
found that, Pratt gained a new settlement in the defendant town 
by having his home there five successive years, at least, prior 
to January 9, 1843, (when the pauper became of age) without 
receiving, directly or indirectly, supplies as a pauper. 

In December, 1840, more than two years before the pauper 
attained his majority, he fell sick and went to his uncle's, in Troy, 
where he was furnished certain supplies by that town. 

The 9efendants contended: (1) That if the pauper, when he 
received the supplies, was not a member of his step-father's 
(Pratt's) family, then he was emancipated, and could no longer 
follow any new settlement which his mother might acquire by her 
husband's continuous residence in Troy; arid (2) But if he was a 
member of his step-father's family, then the supplies were indirect 
supplies to the step-father, and that therefore the step-father had 
no home in Troy for five successive years before the pauper 
became of age without indirectly receiving supplies as a pauper. 

The jury, by a special verdict, found that the pauper was not 
emancipated by his mother a.fter her marriage to Pratt; and the 
presiding justice instructed the jury that the marriage itself did 
not emancipate the pauper, and that the settlement of the pauper 
was not affected by his receipt of the supplies. 

The defendant's counsel admit in their argument that the pau
per was not a member of Pratt's family in the fall of 1840 when 
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he was sick and supported by Troy, and that Pratt performed 
none of the obligations of a father towards him. This admission 
acknowledges the soundness of the instruction that the settlement 
of the pauper was not affected by the supplies furnished by the 
defendants in 1840; for never having assumed the care and sup
port of the pauper, he did not stand in loco parentis. Freto v. 
Brown, 4 Mass. 675. Comm. v. Hamilton, 6 Mass. 273, 275. • • Worcester v. Marchant, 14 Pick. 510. Mulhern v. McDavitt, 
16 Gray, 405. And not being bound to support, the supplies 
furnished to the pauper, while he was sick at his uncle's, were 
not indirect pauper supplies to Pratt. Greene v. Buckfield, 3 
Maine, 136. Dixmont v. Biddeford, 3 Maine, 205. Hallowell 
v. Saco, 5 Maine, 143. Raymond v. Harri8on, 11 Maine, 190. 

The only remaining question raised by the defendants, at the 
argument, is-Did the marriage of Polly Keizer to Pratt, per se, 
emancipate her son Eliphaz. 

The statute which governs this point provided : 
(1) A married woman shall always follow and have the settle

ment of her husband, if he have any within this state. 
(2) Legitimate children shall follow and have the settlement 

of their father, if he have any within this state, until they gain a 
settlement of their own; but if he have none, they shall in like 
manner follow and have the settlement of their mother, if she 
have any. R. S., 1840, c. 32, § 1. 

It was early contended that, the first clause of the second pro
vision above quoted, literally construed, gave a son a settlement 
acquired by his father at any period of the son's life, even after 
the latter had attained his majority, left his father, married a wife 
and become the father of a family of his own-provided that the 
son had not gained a settlement of his own. But the court said 
that while the language admitted such a construction, such could 
not have been the intention of the legislature; that "wives and 
children may have derivative settlements, because the husband and 
the father have the legal control of their persons and the right to 
their services ; the wife can not be separated from the husband, or 
minor children from the father ; but when the father ceases to 
have any control' over his children or any right to their service, it 
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. is not easy to devise any good reason why they should not be 
considered as emancipated, and as no longer having a derivative 
settlement with the father on his acquiring a new settlement .. 
And when the reason ceases, the law founded on that reason 
ceases. That upon the father's gaining a new settlement, a child 
of full age, although voluntarily living with him, does not have 
the new settlement with his father, but his former settlement 
remains." Spring-field v. Wilbraham, 4 Mass. 493. This case 
was cited by this court in deciding a similar case. Hampden v. 
Brewer, 24 Maine, 281. 

As an illustration of this principle it has been held that where 
a minor daughter became lawfully married, she ther~by went out 
of the control of her parents and was emancipated, and hence 
could no longer follow ~ settlement subsequently acquired. 
O/iarlestown v. Boston, 13 Mass. 472. "This is analogous," said 
the court, "to the doctrine of emancipation in the English books, 
and according to the principles settled in Springfield v. Wilbra
ham; and her continuing to reside in the house of her mother 
does not affect the case, for this must have been voluntary on her 
part and with the ~onsent of her husband; and the mother no 
longer retained any control over the person, or any right to the 
services of the daughter. . . Children are no longer children 
so as to take a new settlement acquired by t_!1eir _parents when 
capable of gaining one for themselves, if they are separated from 
their parents by marriage or other legal_ ema~cipa~i<>_n." This 
case is followed by Shirley v. Lancaster, 6 Allen, 31, and the 
reasoning in Springfield v. Wilbraham, approved. 

But the original doctrine of emancipation founded uponJrLajorit_y 
. is not universally applied; for a person who has become twenty

one years of age is DQt therehy emancipated when, by reason of 
mentaUil!ll~ciliJy, he is compelled still to remain dependent upon 
~~;tif~~ guidance and support. Upton v. Northbridge, 15 
Mass. 237. Wiscasset v. Waldoborough, 3 Maine, 388. Mon
roe v. Jackson, 55 Maine, 55 and cases. 

When, in 1822, the second clause of the second provision here
inbefore recited came up for construction, the court decided that 
legitimate. children, under age, having the settlement of· their 
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mother, follow a new settlement acquired by the mother although 
it be derived by a subsequent marria_g_e. Plymouth v. F1·eetown, 
1 Pick. 197. In 1826, the same question came before this court 
in Parsonsfield v. Kennebunkport, 4 Maine, 47. Counsel for 
the defendant town in that case contended that the statute should 
not be construed literally, but that the principles enunciated in 
Springfield v. Wilbraham, should be applied, and that the pro
vision did not apply to a settlement of the mother derived by 
marriage, but to one acquired in some way consistent with her 
right to control the persons of her minor children. But the court 
followed Plymouth v. Freetown, and denied the application of 
Springfield -v. Wilbraham, although they declined to decide 
whether the marriage of the mother ipso facto emancipated her 
minor children. 

Again the question arose and was decided the s_amf:3 __ ~y in 
Great Barringtor1,: v. Tyringham, 18 Pick. 264. In that case the 
minor had the settlement of his mother in another state where he 
was learning a trade. It was held that he followed the new settle
ment of his mother acquired by a secq_ngIDfi,.!',!J~ge in Massachu
setts, although he never resided there. Bishop, for the defendants, 
contended that the pauper did not follow the settlement acquired 
by her subseqncnt marriage, "inasmuch as his mother was absolved 
from all obligations to support him by the marriage," and cited 
Springfield v. Wilbraham. But Shaw, 0. J., while he approved' 
of the "limitations of the generality of the words of the statute," 
as decided in Spring-field v. Wilbraham, said this case was not 
"within the principle of Springfield v. Wilbraham." 

We know of no case in this state or in Massachusetts which 
decides that the marriage of the mother is the emancjpation of her 
minor child by a former marriage. But there are several where
in it is held that the marriage of a mother does not emancipate 
her illegitimate child. Fayette v. Leeds, 10 Maine, 409. Sprague, 
counsel for the plaintiffs, argued that the same reasons assigned 
for the contrary doctrine "would apply to the c~.se of a widow 
with children by a former husband, in which case no one would 
contend that on the second marriage they thereby became entirely 
emancipated." 
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So where a minor child is separated from his parents by being 
bound to service until twenty-one years of age by the overseers 
of the town wherein he has his settlement, he is not thereby eman
cipated although the parental and filial relations are suspended 
permanently. Sanford v. Lebanon, 31 Maine, 128. Oldtown v. 
Falmouth, 40 Maine, 106. 

If the marriage of the mother, ipso facto, emancipated her child, 
then the receiving of the child into the step-father's family would 
not affect the emancipation, any more than the continuance of~ 
child to reside with his· father after his majority; or a married 
minor daughter continuing to reside with her mother. Charles
town v. Boston, 13 Mass. 469. This proposition would militate 
with well settled principles concerning the relation between step
father and step-son when the latter is received into the former's 
family. 

Moreover this precise question has been decided by this court 
and is res adjudicata. In Dennysville v. Trescott, 30 Maine; 
470, the court say: "The parental relation subsisting between her 
(the mother) and her children is not entirely changed by the 
second marriage. Why should the law require in a case like this 
that the children should follow the mother's settlement, unless she 
had some duties to discharge in relation to them and that it would 
be an act of inhumanity to separate them ? • • They cluster 
around her and the law presumes she will not be unmindful of 
their welfare." 

We cannot say that the verdict is against the weight of evidence 
so as to warrant us in setting it aside. 

Motion and exceptions overruled. 

APPLETON, 0. J., BARRows, DANFORTH, PETERS and SYMONDS, 
J J., concurred. 
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ABNER G. GILMORE vs. M. P. WooncocK. 

Waldo. Opinion February 27, 1880. 

Bet. Forfeiture. Stakeholder. 

' In an action against a stakeholder by the maker of a bet upon an election 
after notice to the stakeholder not to pay ,:>ver to the winner, it is no defense 
that, after the commencement of the action, the stakeholder has paid it over 
to the mayor of the city where the plaintiff resides upon his claim that it 
is forfeited to the city, when no suit is brought to enforce the forfeiture 
against the maker of the wager. 

A suit to enforce a forfeiture against the maker of a wager must be brought 
within one year after the forfeiture is incurred; and the stakeholder can be 
liable only as his trustee. 

Unless such action is seasonably brought and the money adjudged forfeited 
therein, it still belongs to the maker of the bet, and he may recover it from 
the stakeholder from whom he demanded it while it was yet in his hands. 

ON REI'ORT. 

AssuMPSIT to recover $200 which the plaintiff alleged he bet 
with one Howes that Tilden would be elected president of the U. 
S. in 1876. 

The plaintiff testified in sn bstance that he made the bet on 
election day and deposited the money in the hands of the defend
ant ; that on the following fourth day 0f March he demanded the 
money of the defendant, who refused to deliver it up; and that 
be forbade him paying oYer to Howes. 

On the part of the defense there was testimony tending to show 
that on November 6, 1877, N. F. Houston, mayor of Belfast 
where the plaintiff resides, went with the city solicitor to the 
defendant and demanded the• money of him, and notified him 
that he should proceed legally against the parties; that Wood
cock delivered the money to the mayor, whereupon the mayor 
gave to the defendant the following receipt: 

"$200. BELFAST, Nov. 6th, 1877. 
Received of M. P. Woodcock, two hundred dollars. The same 

being money forfeited to the city of Belfast under section 69 of 
chapter 4 of the Revised Statutes of Maine. Said money having 
been deposited with said Woodcock on Tuesday the seventh day 
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of November, A. D. 1876, by Abner G. Gilmore, as a bet or 
wager on the result of the presidential election of that 

1

year. 
And this is to certify that having received the evidence required 
by section 7th of chapter 4th of the Revised Statutes before 
named, that I did, as mayor of the city of Belfast, on Saturday 
the third day of November, inst., demand of said Woodcock the 
sum of money deposited with him as before named, under the 
penalty of a suit at law to recover the same should he refuse to 
comply with the demand and to avoid the commencement of such 
suit, the said money has this day been paid to me, for which pay
ment the said Woodcock is to be held harmless should said money 
be decided by the said S. J. Court of this state not to belong to 
the city of Belfast as before named. 

N. F. HousToN, mayor." 
Upon the testimony, the law court were to enter a nonsuit or 

default . 

W. H. McLellan, for t~e plaintiff. 

Thompson & J)unton, for the defendant. 

B.ARRows, J. This case has once before been before the court : 
see Maine R., vol. 69, p. 118; and it comes now upon a report 
showing substantially the same facts which then appeared, with 
the following addition. After the ruling of the judge at nisi prius 
nonsriiting the plaintiff in the present action, which ruling was 
considered and found to be erroneous at the former hearing in 
this court, the mayor of Belfast where the plaintiff resides went 
and demanded the money of the defendant, stating that he under
stood the money was in defendant's hands as a wager on the 
election, and that he should take legal steps to obtain it. Upon 
a second demand made by the mayor accompanied by Mr. Jewett 
the city solicitor, the defendant appears to have paid over the 
money taking the mayor's receipt setting forth the facts and agree
ing to hold the defendant harmless should it be ultimately decided 
that the money did not belong to the city, and the money eventu
ually went into the city treasury. 

We do not think this amounts to a defense. The money did 
not belong to the city until it was adjudged forfeited in a suit 
brought agains~ the maker of the bet. 
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By R. S., c. 4, § 70, the mayor of the city or treasurer of the 
town· entitled to the forfeited money is directed to sue for and 
recover it; and this suit must of necessity be against the party 
wagering the money, and must be brought according to the pro
visions of chap. 81, § 90, within a year or it cannot be maintained. 

The statute contemplates an adjudication in a suit thus brought 
to which the person making the bet shall be a party in order to 
complete the forfeiture and deprive the person of the money to 
which he would be otherwise entitled as his own. 

The stakeholder would not be liable in a suit brought by the 
mayor of the eity or the treasurer of the town unless seasonably 
summoned as trustee of him who is subject to the penalty and 
forfeiture. 

Whether the city could have enforced the forfeiture by a suit 
brought after the plaintiff had reclaimed his money from the 
stakeholder, but within a year from the time when the forfeiture 
was incurred is not the question here. 

No such suit was ever brought. 
As remarked in the previous opinion the stakeholder cannot 

avail himself of the plaintiff's liability to the city, a liability which 
was not duly and legally enforced, as a defense to this suit. It is 
suggested in argument that there is no sufficient proof of a demand 
of the money before the commencement of this action. The 
plaintiff, though he does not give the words used, testifies that he 
demanded the money and defendant does not deny that he so 
understood it. 

Defendant defaulted. 

APPLETON, C. J., DANFORTH, PETERS and SYMONDS, JJ., con
curred. 
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COUNTY OF PENOBSCOT vs. CITY OF BANGOR. 

Penobscot. Opinion January 23, 1880. 

Jury and attending officer-expenses of. 

The county of Penobscot, and not the city of Bangor, should bear the expenses 
of a jury and attending officer, when a jury is summoned by county com
missioners to determine the damages sustained by laJJ.d owners from flowage 
caused by the dam across Penobscot river erected by the city for its water 
works. 

FACTS AGREED. 

Petition of the county attorney of Penobscot county, for and in 
behalf of said county alleging that, in the year 1877, a large number 
of petitions, (most of them by the city of Bangor, a few by ~he land 
owners) were presented to the county commissioners of said coun
ty, pnrsnant to c.168, special laws of 1875, as amended by c. 260, 
special laws of 1876, praying said commissioners to determine the 
damage, if any, which the land owners had suffered by :flowage or 
otherwise, in consequence of the dam which Bangor had before 
that time built across the Penobscot river between that city and 
Brewer. The commissioners notified and heard the parties, and 
adjudicated upon the several cases. Uertain of these land owners 
claimed to be aggrieved by the commissioners' estimate of their 
damages, and, within the time allowed by law, severally petitioned 
the commissioners for redress. Thereupon a jury was duly sum
moned, a person appointed to preside, and, by consent of parties, 
after notice and view of the premises, the parties in a certain 
number of the cases were fully heard at Bangor, in September 
and October, A. D. 1878, by this one jury. The jury agreed up
on and rendered verdicts in all said cases, giving damages to the 
land owners against Bangor, and endorsed and delivered their 
verdicts to the officer having charge of them, and he returned all 
said verdicts to the supreme judicial court at Bangor, at the next 
ter?1 thereof, to wit: some of them to the October term, 1878, 
and the rest to the January term next following, stating in his 
return upon the warrant for the jury, his own travel and attend
ance, and that of each juror. The jury were paid November 8, 
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1878, the sum of $415.96 ; and the officer, for his services under 
said warrant and at the trials before said jury, was paid, Novem
ber 4, 1878, the sum of $108.80, out of the conn ty treasury, upon 
an order of said supreme judicial court on said warrant. Said 
supreme judicial court, at the two terms aforesaid, received said 
verdicts and the reports and certificates of the person appointed 
to preside at the views and hearings, and in twelve of the cases 
confirmed said verdicts. 

In two cases, the verdicts were received, but not confirmed, 
and are still pending in said supremo judicial court. Certain other 
cases were marked "law" and are also now pending. 

The clerk of said supreme judicial court, in all cases where the 
verdict was confirmed and no motions filed to set thorn aside, cer
tHicd said verdicts with the final adjudication of the court thereon, 
to said commissioners at their next mooting after such adjudica
tion, and the commissioners have recorded the same~ That the 
supreme judicial court, their attention not being c~lled to the 
matter, did not apportion among these cases, in whole or in part, 
the expenses of tho jury or tho attending officer, or in any manner 
tax or allow said expenses in the costs in said cases, nor has the 
clerk, in his certificates to the•commissionors in these cases or any 
of them, included as a part of the costs or in any manner what
ever in writing, made mention to tho ,commissioners of the costs 
of the jury and attending officer. That to the end that tho county 
may not lose what it has paid the jury and attending officer, the 
petition prays the court to equitably apportion the same among 
the several cases heard by the jmy and tax and allow the same in 
the costs; and that the clerk of the court be directed to amend his 
said certificate in these cases to the comi.;nissioners accordingly, in 
the matter of costs, or make and transmit new and corrected ones 
to the commissioners, and that the court will make such other and 
further orders and decrees in the premises, and give the county 
such other and fnrther relief as may seem to them meet. 

It was agreed that upon the above facts, the only question pre
sented to the court is whether the city of Bangor is liable for the 
jury fees and officer's fees in the cases tried. 

Jasper Hutchings, ( county attorney) for the petitioners, cited 
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Stats. 1841, c. 118, § 2. 1835, c. 168, § 1. N. H. & ff. Co. v. 
Nortli Hampton, 102 Mass. 125, and cases there cited. 

R. S., 1841, 1857, 1871, change the phraseology of the law in 
regard to costs in this class of cases, but make in reality no change 
in what constitutes legal taxable costs. K S., 1841, §§ 9, 19, 21. 
R. s., 1857, §§ 9, 13. R. s., 1871, §§ 9, 13. 

What costs are those to be equitably apportioned by § 9, if not 
the costs of the jury and attending officer? The land owners, in all 
these cases are the prevailing party. Abbott v. Penobscot County, 
52 Maine, 584. B. & P. R. R. Go. v. Cliamberlain, 60 Maine, 
285. Goodwin v. B. & M. R.R., 63 Maine, 363. R. S., c. 18, 
§ 13. The city of Bangor is the real party in interest here, and 
not the land owners. 

T. W. Vose, (city solicitor) for the respondents. 

PETERS, J. We think the county should bear the expenses in 
questi_on. It is fairly a county bill. The theory of our laws is that 
the county furnishes a tribunal for the trial of jury causes. A town 
way when laid out is as much for the use of all the public as for the 
use of the town; county and town roads are equally public roads. 
The only difference is in the manner of laying them out. Denham 
v. Co. Commissioners, 108 Mass. 202. It does not seem reason
able for towns to pay such burdensome expenses when all ordinary 
litigations however trifling or unnecessary may be carried on in 
our courts at the expense of the counties. Railroads even are not 
now subjected to such a liability. Appeals in railroad cases for 
land damages may be taken to the courts instead of before sheriffs' 
juries. Laws 1873, c. 95. Bangor, in this matter, stands as a 
town would in laying out a town way. There is a doubt and 
uncertainty as to the meaning and application of the clause in the 
statute relied on by the county. Such an unusual liability should 
not be construed as falling upon the towns and cities, unless the 
legislative intent to that end is expressed in clear and unmistak
able terms. 

Petition denied. 

APPLETON, C. J., BARROWS, DANFORTH, VIRGIN and SYMONDS, 
J J ., concurred. 
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WILLIAM KNIGHT vs. INHABITANTS OF FoRT FAIRFIELD. 

Aroostook. Opinion January 23, 1880. 

Pauper liability. Presumption. Case agreed. 

A town which provides a place for the support of its poor is not liable to an 
inhabitant who, after request upon the overseers for removal1 assists one of 
its paupers at his own (such inhabitant's) house if the pauper, when turned 
from such person's doors, is reasonably able to proceed to the place provided 
for him. 

The presumption is that the pauper is not thus able, when he is a boy ten 
years old, and the distance to travel in the winter season is five and a half 
miles. 

In a case agreed, the point cannot be taken for the first time at the argument 
that the declaration should have been special rather than upon an account 
annexed; to be available, the point should have been reserved in making up 
the case. 

FACTS AGREED. 

Assnmpsit upon an account annexed for "boarding Joseph Wil
lett (pauper) from January 1, 1875, to May 1, 1875, $48.00" and 
''interest to date of writ $7.76."-$55.76. 

The writ also contains the common money count for $60, with 
specification, or bill of particnlars, that "this ( money) count is 
founded wholly upon the matters alleged in the preceding count." 
Date of writ, January 13, 1878. "The following statement of 
facts is agreed upon, and said action is hereby referred to the 
decision and finding of the court. 1st. Said ·willett was charge
able upon said town as a pauper when maintained by said plain
tiff. 2d. Said town was properly and seasonably notified by said 
plaintiff to provide for said Willett or remove him. 3d. Fred 
Thurlough, of said Fort Fairfield, was the proper and legal agent 
of said town to provide for, maintain, remove or manage said 
Willett. 4th. If the town is liable at all, it is liable for the board 
of said Willett from January 1, 1876, to May 1, 1876-16 weeks 
at $1.50 per week, and costs of court. 5th. When notified by 
said plaintiff to remove said Willett, and provide for him else
where, said T hurlough replied to said plaintiff "send the boy to 
me ; I will take care of him, or find a place for him." The plain
t~~ ~aW,, "no, I would not carry him there for fifty dollars." 
~(j - 'iH 
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Said plaintiff did not send the boy as required, but kept him. 
Said boy was then well, ten years of age or thereabouts, and the 
distance from the plaintiff's to Thurlongh's about five and one 
half miles. The question presented being whether under the cir
cumstances said defendant town, or their agent Thurlough, was 
by law obliged to go and remove the boy, or whether the plain
tiff should have required the boy to leave his house, or, if he 
remained, should have maintained him at his own charge and 
expense." 

·. J. B. Trafton, for the plaintiff. 

N. Fessenden, for the defendant. 

PETERS, J. The town of Fort Fairfield was under l,egal obli
gation to support the boy. He was at the house of the plaintiff. 
It was the duty of the agent to remove him. The plaintiff was 
under no obligation to do so.· Nor had the plaintiff 9, right to 
succor the boy at the town's expense, unless there was a necessity 
for it. Whether there was such necessity or not depended upon 
whether the boy was reasonably able, if turned from the plaintiff's 
doors, to safely proceed to the residence of the agent. It was in 
an Aroostook Jan nary ; the boy was ten years old ; the distance 
between houses was five and a half miles. The point on which 
the case turns may be one more of fact than of law. Much might 
depend upon the mental and physical capacity of the boy, his 
experience and education, his temperament and force of will. 
Judging the matter, however, upon the rules of law that regulate 
other questions dependent upon age, we think that the plaintiff 
was justified in harboring the boy, and that the defendants are 
liahle for his support. An infant cannot choose a guardian until 
he is fourteen years old; is not by the common law considered as 
arriving· at the age of discretion or puberty till fourteen; cannot 
commit crime under seven; is presumed, prima facie, not to be 
capable of crime under fourteen, th ongh he may be; a female 
under ten is incapable of consenting to an offense upon her per
son ; and at no age is an infant bound by his contracts, unless to 
supply him with necessaries. See Lamson v. Newburyport, 14 
Allen, 30. 
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The defendants qnestion the correctness of plaintiff's declar
ing on an account annexed. The point is taken too late. If 
relied upon, it should have been reserved in the case agreed. It 
cannot be taken for tlie first time at the argument. Crocker v. 
Gilbert, 9 Cush. 131._ Brettun v. Fox, 100 Mass. 234. Mom·e 
v. Philbrick, 32 Maine, 102. 

Defendants defaulted. 

APPLETON, C. J., BARRows, DANFORTH, VIRGIN and SYMONDS, 
J J., concurred. 

JuLIA E .• CRoss, complainant in bastardy, vs. JosEPH W. CLEMENT. 

Waldo. Opinion Jan nary 23, 1880. 

Bastardy. Award. Docket entries. Practice. 

Where an award of referees in a case of bastardy has been in an irregular 
form returned to court and accepted, and the case dropped from the docket, 
it may after the lapse of several terms, upon motion and due notice, be 
re:,;tored to the docket and recommitted to the referees. 

ON EXCEPTIONS. 

The bastardy complaint was entered in the supreme judicial 
court held for this county, at the January term, 1877; the respond
ent had given bond as provided by statute, and at the January 
term of said court, 1877, said case was referred by agreement of 
parties, to James D. Lamson, J. C. Whitney and F. W. Banan, 
as referees, under a rule of court, and after giving proper notice 
required by law, said referees, at the time and place specified in 
said notice, heard the parties, their witnesses and arguments of 
counsel, and at the October term of said court, 1877, returned 
their report to said court, which rule of court and report of said 
referees were offered and placed on file on the 10th day of said 
term, and on the 11th day of said term, the said respondent was 

8urrendered by his bail, and said bail was discharged, and after
wards, on the 11th day of said term, said referees' report was 
accepted. 

The rule of court to the referees was in the ordinary form, and 
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the report awarded "that the said Julia E. Cross recover of the 
said Joseph W. Clement, the sum of two hundred and three dollars 
and costs of reference, taxed at sixteen dollars, ( meaning refer
ence fees and rent of hall) and no costs allowed to either party. 
The above award to be paid as follows: sixty dollars to be paid 
for the benefit of the said Julia E. Cross, thirty of which shall 
be paid down, and thirty in one year. The balance of said award 
to be paid for the support of the child, in manner following
twenty-six dollars in six months, and twenty-six dollars in every 
subsequent six months until said award is paid." 

At the April term of said court, 1879, said complainant, by 
her counsel, moved the court to bring said action forward on the 
docket, and strike off the aceeptance, and re-commit said report 
to said referees, which motion was granted by said court; to 
which ruling of said court, the respondent alleged exceptions. 
The motion was in writing, and entered upon this term's docket, 
and notice thereon accepted by respondent's counsel. 

J. Williauison, for the complainant. 

Tlwmpson & Dunton, for the defendant, contended : 
I. By the 21st rule of court, all objections to any report 

offered to the court for acceptance shall be made in writfog, and 
no others will be considered. IIall v. Decke11

, 51 Maine, 31. 
Mabury v. Horse, 43 Maine, 176. 

II. By the rule of court the complaint was referred without 
any conditions or limitations. This transferred all the authority 
of the court to the referees, and they were made the judges of 
the law and the fact, and no suggestion having been made 
that they were aetuated by any improper motives, their award 
bein~ accepted, becomes final· and this court cannot inquire into 
their doings. Hall v. IJecker, 51 Maine, 31. JJ,fabu,ry v. Horse, 
43 Maine, 176. Hagar v. Mutual .M. Ins. Co., 53 Maine, 502. 
Mitcliell v. Dockray, 63 Maine, 82. Portland JJ1fg. Co. v. Fox, 
18 Maine, 117. Sweeney v . .111iller, 34 Maine, 388. 

III. Whenever the law is submitted to referees selected by the 
parties, they are left to the decision of the jndges of their own 
selection, and the court will permit their decision to prevail, 
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though the referees may have decided contrary to law. Portland 
11:ffg. Co. v. Fox, 18 Maine, 117, and cases there cited. 

IV. When the report of the referees in this case was accepted, 
without objection, the judgment became final until set aside by 
due course of law. When the court, accepting said report, ad
journed there was no such action pending as the one in question; 
it had passed to judgment. Hall v. Decker, supra. Mabury 
v. Morse, supra. Hagar v. M. 1J£. .(ns. Oo., supra. Mitchell v. 
Dockray, supra. Sweeney v. Miller, supra. 

PETERS, J. An award of referees in a case of bastardy was 
returned to court in an irregular form and accepted, and th~ case 
was dropped from the docket, nothing more then being done 
about it. After the lapse of several terms of court, upon motion 
and due notice thereon, the case was ordered to be restored to the 
docket and re-committed to the referees. No perso'n bnt the par
ties could be affected by this proceeding. Bail had been dis
charged. Nor had judgment been fully made up. No order of 
affiliation had been passed, and no bond for the support of the 
child given or applied for. In that condition of things, the case 
might well have remained upon the docket until finally disposed 
of; unripe fruit lingering on the tree beyond its season. West 
v. Jordan, 62 Maine, 484. Lothrop v. Page, 26 Maine, 119. 
Riley v. Farnswortli, 116 Mass. 223. 

Exceptions overruled. 

APPLETON, 0. J., BARRows, DANFOR'rH, VIRGIN and SYMONDS, 
JJ., concurred. 

JOEL REED vs. ARCHIBALD REED and Louis H. Bickford, trustee, 
and Daniel J ohnsou, claimant. 

Lincoln. Opinion February 5, 1880. 

Bill of sale. Title. Trustee. Exceptions. 

The title of property remaining in the possession of the vendor will not pass 
by bill of sale to the vendee as against an attaching creditor, when there is 
no delivery, actual, constructive or symbolical. 

The unauthorized recording of a bill of sale is not notice. 
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The decision of a justice presiding, to whom a cause is referred, is final as to 
the facts. 

It is final as to the law, unless the right of exceptions is specially reserved. 
To sustain exceptions it must affirmatively appear that the rulings to which 

exceptions are taken are erroneous. 

ON EXCEPTIONS, by the claimant to the rulings of the court 
charging the trustee. 

The controversy was between the plaintiff and claimant (R. S., 
c. 86, § 32,) and was submitted to the presiding justice without 
the intervention of a jury, the principal defendant having no 
apparent interest. The diselosure of the trustee shows that he 
was owing $89.90 for hay which he bought of the principal defend
ant; that neither at the time of bargaining for the hay, nor at the 
time of its delivery, did he ( defendant) disclose to the trustee that 
he was acting in the sale for any one else, or as agent of another; 
that after the writ was served npon the trustee, both the principal 
def~mdant and claimant notified him that part of the hay sold 
belonged to said Johnson. 

Johnson claimed under a bill of sale, absolute in form, from 
the principal defendant to him, dated July 31, 1877, and recorded 
in the town derk's office, Augnst 1, 1877. The writ is dated 
November 7, 1877, and was served upon the trustee November 
8, 1877. 

Other facts in the opinion. 

J. W. Spaulding & F. J. Buker, for the plaintiff. 

(J.B. Sawyer, for the claimant, cited Dalton v. Dalton, 48 
Maine, 42. 1 Greenl. Ev. § 275. I£arper v. Ross, 10 Allen, 
33~. Bassett v. Percival, 5 Id. 345. Addison Cont. §§ 568, 
569, 570, 558, 559, 1059. .Merry v. Lynch, 68 Maine, 94. Hol
brook v. Baker, 5 Id. 309. Ludwig v. Fuller, 17 Id. 162. 
Haskell v. Greeley, 3 Id. 425. 

APPLETON, C. J. The trustee, in his answer, states that he 
bought a quantity · of hay of the defendant, for which he i~ still 
owing, and that neither at the time of its purchase, nor when it 
was delivered and removed, was he advised that any one had any 
title to the same except the defendant. 

Daniel Johnson intervenes, claiming the hay as his by virtue of 
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a bill of sale, dated July 31, 1877, which was recorded the next 
day. This was before the service of the plaintiff's writ on the 
trustee, November 8, 1877. 

When the bill of sale was given, it was before the defendant 
had finished haying. There wa.s no weighing of the hay then, 
nor at any subsequent time, nor "ms there any delivery of the 
same. The bill of sale purported to be of twelve tons, a part of 
which the defendant sold the trustee, and the remainder he fed 
out to his own cattle. No money was paid for the hay. No credit 
was ever given the defendant on the books of the claimant, nor was 
any amount indorsed on the notes which the latter held against 
the former. 

There was n:> actual, constructive nor symbolical delivery of 
the hay to J olrnson, the claimant. The recording of the deed or 
bill of sale, does not amount to notice. The Jaw is well settled 
that without delivery the title does not pass as against an attach
ing creditor. McKee v. Garcelon, 60 Maine, 165. Burge v. 
Gone, 6 Allen, 412. 

To avoid the effect of a want of delivery of the hay the claim
ant offered testimony to show that the plaintiff had notice of his 
title, thns, as he contends, bringing his case within the decision 
in Ludw£g v. Fuller, 1 7 Maine, 162. It was there held, that the 
want of delivery furnishes no defense to an attaching officer, if 
the creditor had notice of snch sale before the attachment. 

The plaintiff admits that he was informed that Johnson had the 
hay,' that is, he contends, that Reed was hauling tho hay to 
him, but nothing was said that he had a bill of sale of the same, 
or that he owned it. 

The case finds that the issne between the plaintiff and claimant 
was "submitted to the conrt without the intervention of a jury," 
and that there was no reservation of any right to except to the 
rulings of the presidin? jnstice, who determined that tho claimant 
was not entitled to the fonds in the trustee's hands and according
ly chnrged him in accordanee with his disclosure for $89.98. His 
conclusion is final both as to law and fact. 

No exceptions lie to tho rulings of the presiding justice in mat
ters of law when an action is submitted to him, unless there is an 
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express reservation of the right to except. R. S., 1871, c. 77, § 

19. Roxbury v.1Iuston, 39 Maine, 312. Dunn v. Hutchinson, 
39 Maine, 267. Mason v. Ourrier, 43 Maine, 355. His conclu
sion as to the matters of fact in issue is equally final and binding on 
the parties. Ourtis v. Downs, 56 Maine, 24. Randall v. Kelilor, 
60 Maine, 37. Kneeland v. Webb, 68 Maine, 54:0. 

The same rule applies when qnestions of law and fact arise on 
the allegations filed by a claimant in a trustee disdosnre. By R. 
S., c. 86, § 30, "any qnestion of fact, arising upon such additional 
allegation, may, by consent, be decided by the court, or submitted 
to a jury in such manner as the court directs." Here the case 
was submitted to the court. No right to except is reserved. The 
case is not on report or exceptions. The determination of the 
presiding judge is final as to law and fact. 

It is apparent that the presiding justice must have either found 
that no notice was given the plaintiff of the sale to the defendant 
or that the same was collusive and fraudulent. Either finding 
would defeat the claimant's title. He saw and heard the witnesses 
and could best determine the credit to be given to ea~h, and his 
conclusion was that the trustee should be charged. 

To . sustain exceptions, it must affirnrntively appear that the 
rulings to which exceptions have been taken are erroneous. The 
claimant has failed to show any error whatever on the part of the 
justice presiding. 

.. ..Exceptions overruled . 
Trustee charged fm· $89.98. 

WALTON, BARRows, DANFORTH and PETERS, JJ., concurred. 
LIBBEY, J., concurred in result. 
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SALLY HANSON, executrix, appellant, vs. EnwrN HANSON 
and others. 

York. Opinion February 5, 1880. 

Will-construction of. Payment of debts. 

The rule is well settled that, while a testator, if his intent in this respect is 
clearly manifest from the will, may apply his real estate first to the payment 
of debts; in the absence of express words or a manifest i11tenti on in the will 
to that effect, the law will first appropriate the personalty to that purpose. 

ON REPORT. 

Appeal from the decree of the jndge of probate of York county 
dismissing the petition of Sally Hanson~ executrix of the last will 
and testament of William B. Hanson, late of Lyman, in said 
county, deceased, testate, for license to sell and convoy certain 
real estate of said testator for the payment of debts and legacies, 
and expenses of adrninistration to a certain amount. 

The true ,~onstrnction of said will is in issue. If, under the 
provisions of the will, the personal property is subject to the pay
ment of testator's debts, the decree aforesaid is to be affirmed
othcrwisc, said petition is to be granted, and such further order 
made thereon as law and justice reqnire. 

The will was executed April 28, 1873, and probated on the 
first Tuesday of September, 1876, and the testator makes the fol
lowing disposition of his estate. 

"I. I order all of my just debts and funeral expenses to be paid 
by my hereinafter named executor. 

II. To Israel Hanson of Lyman, Sarah D. Hanson of Charles
town, Mass., Joseph Warren Hanson of said Lyman, Ed win Han
son, state of Virginia, Alvira Smith of Kennebunkport, wife of 
John Smith, Ruth Foss of Biddeford, wife of Artemas Foss, and 
Ann Hanson of Biddeford, single woman, all being my children, 
I give and bequeath to them one dollar each, to be paid in one 
year after my decease, by my hereinafter named executor. 

III. To my beloved wife, Sally Hanson, I give, bequeath and 
devise all of my oak and pine timber to have and to hold, etc. I 
also give, bequeath and devise the remaining portion of my estate, 
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to wit, my homestead farm, with the buildi'ngs thereon standing, 
and all my real and personal estate and mixed, of every name and 
:iiature, of whatever the same may consist, and wherever the srtme 
may be found, to have and to hold, to her, the said Sally Hanson, 
during her natural life. 

IV. I do hPreby nominate and appoint the said Sally Hanson 
to be the executor," etc. 

On November 6, 1877, the testatrix petitioned for license to 
sell a portion of the real estate for the payment of debts, legacies 
and expenses of administration, on the ground that the personal 
estate was insuffieient therefor. Her petition was refused and 
denied, "it not appearing that the personal estate fa insufficient 
_to pay said debts, legacies and expenses of administration." 

Whereupon an appeal was duly made, alleging the following 
reasons: 

I. Because a sale .of some portion of the real estate of said 
deceased is necessary to pay debts, legacies and expenses of said 
administration, amounting to the sum of four hundred and twenty
five dollars. 

II. Because said testator, by his last will and testament, be
queathed to Sally Hanson, during her natural life, his entire 
personal estate, and said estate should not, therefore, be applied 
to the payment of said debts, legacies and expenses of administra
tion. 

III. Because, by said testator's last will and te8tament, the use 
and income of the personal estate of said deceased was bequeathed 
to said Sally Hanson during her lifetime, and by the refusal and 
denial of the aforesaid petition the personal estate must necessa
rily be applied to pay the aforesaid debts, legacies and expenses, 
and thereby the intention of said testator would be utterly defeated 
in this regard. 

IV. Because said executrix, in her said petition, asks license to 
sell certain undevised real estate of said testator, William B. 
Hanson, for the payment of said debts, legacies and expenses, and 
such undevised real estate should be held to respond to the pay
ment thereof. 

V. Because, in order to give full effect to the will of said testa-



510 HANSON V. HANSON. 

tor, and especially to the third clause thereof, a sa]e of some por
tion of the undevised real estate of said deceased is absolutely 
necessary for the payment of said debts, legacies and expenses of 
sale and administration amounting to the sum of four hundred 
twenty-five dollars. 

Burbank & De,rby, for the plaintiff. 
It is conceded that the amount of the personalty is sufficient ; 

but this petitioner maintains that the entire personal estate is 
bequeathed to her use for life, and therefore should not be held 
to discharge these liabilities. 

The single issue for the court is, whether the testator's personal 
estate thus bequeathed, or his nndevised realty, shall be taken to 
meet these debts and expenses. 

I. A testator may, by manifest intention or , express words, 
exempt his personal property fi·om the payment of his debts. 
Fenwick v. Olwpman, 9 Pet. 472. Quimby v. Frost, 61 Maine, 77. 

This petitioner clainis that her tm,tator clearly and unmistak
ably manifested such an intent. 

He ,gave her the use of all his personal estate during her life
time. Its use for any other purpose would absolutely defeat his 
'Will. 

He also gave her the realty during her life. Both bequest and 
devise are consistent with our construction of the testator's intent; 
and this is especially apparent npon examination of the kinds of. 
property inventoried. 

II. But, further, the will and inventory disclose undevised real 
estate, a portion of which the petitioner asks license to sell; and, 
consequently, to grant her petition there exists no necessity of 
discriminating between personal and real estate, nor of rejecting 
any call in the will. 

Goodwin & Lunt, for the defendants. 

SYMONDS, J. This is an appeal from the probate court, in York 
county, dismissing the petition of the executrix for license to sell 
certain real estate of her testator, in order to pay debts, legacies 
and expenses of administration. 

According to the terms on which, by agreement of counsel, the 
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case is submitted for decision, if, under the provisions of the will, 
the personal property is first subject to the payment of debts, the 
decree, from whiJh the appeal is taken, is to be affir~ed. Other
wise, the petition is to be granted, with such further order as law 
and justice require. 

The question is, then, what in view of the provisions of the 
will is the rule of law with reference to the sale of the personalty 
to discharge debts of the estate. 

The will directs that the debts shall be paid, but does not 
designate the fond out of which the payment shall be made. 
After bequests of one dollar each to the testator's children, and 
of all his oak and pine timber to his wife, the will bequeaths and 
devises the remaining portion of his estate, viz : his homestead 
farm with the buildings thereon and all his estate, real, personal 
and mixed, to his wife during her life. The personal property, 
mentioned in this residuary clause, is conceded to be sufficient to 
pay the debts of the estate. 

The rule is well settled that, while a testator, if his intent in 
this respect is clearly manifest from the will, may apply his real 
estate first to the payment of debts, in the absence of express 
words or a manifest intention in the will to that effect, the law 
will first appropriate the personalty to that pnrpose. 

By this will, it is only the real and personal estate, remaining 
after the payment of debts and the legacies to the children, that 
is given to the widow during her life. The bequest nnd the 
devise to the wife are given in the same sentence and on the same 
terms; the one as fnlly as the other. She takes each subject to 
the legal liability arising from the claims of creditors. It is true, 
as claimed, that to sell the personal estate will deprive her of the 
use of it, while to sell the reversion of the real property would 
presel've to her the benefit of her life estate therein. But there 
is nothing in the will which enables us to say, that the declared . 
intent of the testator appropriates this reversion to paying debts. 
After giving so large a part of his property to his wife, it can 
scarcely be said to be intrinsically more probable that he intended 
to make the debts a charge upon the reversion, than that a legacy 
to her proportionally so large was intended to be subject to their 
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payment. With legacies of only one dollar each to the children, 
with a bequest to the wife of all the timber, and the use dnring 
life of all remaining real and personal property, it is not in itself 
more probable, than the contrary would be, that the testator 
intended the debts should be paid out of the interest of the chil
dren, as heirs, in the reversion of the real estate. 

And if a certain probability in favor of this proposition arises 
from the nature of the personal assets, from the character of the 
articles of which the personalty consists, it is enough to say, with
out weighing probabilities too nicely, that the intent to make the 
debts a charge upon the real estate is neither directly nor indi
rectly expressed in the will; and, this intent not appearing, the 
rule holds. The personal estate must first be used for that 
purpose. 

It is said that if the undevised reversion of tbe real estate should 
be first sold, no provision of the will would fail of effect'. The 
widow would then have the use of the real and personal property 
during life, and the others mentioned in the will would receive all 
that it undertakes to give them. 

This is true. To sell the reversion does not diminish the rights 
of the children, as beneficiaries under the will. It only impairs 
to a greater or less extent the interest of those who at the termin
ation of the life estate shall be the heirs of the testator. 

Neither the rev·ersion of the real estate, nor what remains of 
the personalty at the widow's decease, is disposed of by the will. 

But the conclusion does not follow that it was these, or either 
of them, which the testator intended should be sold to pay debts. 
The legacy, under the residuary clause, was not specific, but 
general. "The devise of the residue of the real estate, after the 
happening of a contingency or after certain objects have been 
accomplished by the disposition or appropriation of portions of it, 
is not specific, but general." Bradford v. Haynes, 20 Maine, 
108. Calkins v. Calkins, 1 Redf. Sur. Rep. 337. 

There is nothing in the gift of such residue of the estate to the 
wife for life to indicate an intention to exonerate the personalty 
from the payment of debts, for which it is the primary fund; to 
be used for that purpose even before the descended real estate, 
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nuless an intent to the contrary appears in the will. Livinf;ston 
v. Newkirk, 3 Johns. Oh. 312. 2 Red. on Wills, 867, 868. 

The considerations, from the general tenor and spirit of the 
will, which led the court to a different result in Quimby v. Frost, 
61 Maine, 77, are not present with the same force in this case. 

Under the residuary clause, we think tho widow took only an 
estate for life in the residue, after paymeut of debts and the lega
cies to the children, and that the petition to sell even an undovised 
interest in the realty, before the personal property, to pay debts, 
was rightly dismissed, for the reasons stated in the decree of the 
probate comt. 

Decree of tlie probate court ojftrmed. 

APPLETON, 0. J., WALTON, PETERS and LIBBEY, JJ., concurred. 

In re GEORGE MARSON, appellant from the court of insolvency. 

Kennebec. Opinion February 5, 1880. 

When a petition in insolvency has been served and placed on the files of the 
court and the proceedings have been subsequently dismissed, such petition 
cannot be withdrawn from the files, and re-issued and made the basis of 
subsequent proceedings. 

IIeath & Wilson, for the appellant. 

G. J. Jlfoody, for the petitioner. 

APPLETON, 0. J. This is an appeal from the court of insolvency . 
. It appears that the creditors of George Marson d nly filed in 

the court of insolvency their several petitions, dated December 
13, 1878, under-the provisions of c. 74, of the acts of 1878, § 

151 that the judge of insolvency determined that the allegations 
therein were true ; that he issued his warrant to the sheriff as 
messe11ger as provided by § 14; that the same was duly served 
and placad on file and that after all this was done these proceed
ings were dismissed and new proceedings instituted by withdraw
ing the petitions and other papers from the files of court and, 

VOL. LXX. 33 
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after altering respectively the dates of the same, re-issuing and 
serving the same. 

The objection taken is that these papers having once been in 
the custody of the conrt, and belonging to a cause pe,rding, and 
having accomplished their purpose could not be withdrawn and 
re-isst\ed in a new proceeding, having the same end in view. 

The petitions of the several creditors had once constituted the 
·basis of judicial action. They had a(momplished their purpose. 
A warrant had been issued and served. The papers were on file 
and should remain there. U ndonbtedly petitions, or warrants 
may be amencied. But this is not the case of an amendment. It 
is the institution of a new process. There is a new petition, a 
new judgment of court followed by a new warrant and service 
thereon. 

In Lyford v. Bryant, 38 N. IL, 89, a writ was quashed on 
motion for a defect apparent 011 its face. "It is said," observes 
Bell, J., in delivering the opinion of the court, "that the cause for 
quashing the writ was, that it was dra\vn upon a blank, which 
had been before used fo1· tlw commencement of another aHion 
which had been entered in conrt. Beyond doubt, such a blank, 
having been once so used, has performed its office and it has 
ceased to be capable of use to draw a valid writ upon afterwards. 
The uniform practiee has been to quash writs so drawn at once 
and there seems to us no doubt of its propriety." 

So, in Parsons v. Sliorey, 48 N. H., 556, it was held that a 
writ, which had been servPd by attaching the defendant's real 
estate, though no service had been made on him <;onld not be 
used to commence a new action of later date between the same 
parties. In Gardner v. Webber, 16 Piek., 251, and in Parkman 
v. Crosby, 16 Pick., 297, it was held that when real estate had 
been attached from time to time on a writ, the return day being 
altered from time to time, but the writ had not been retumed i1or 
a summons left with the defendant nntil after the last attachment, 
that these proceedings did not vitiate the writ. But in neither 
of these cases had there been a previous service on the defend
ant, or an ent1·y of the action. No case can be found where it 
has been held that a writ which has been served and entered in 
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court conld, upon the disposition of that action by nonsuit, the 
entry of neither pal'ty, or, its dismissal, be used again as a valid 
blank hy withdrawing it from the files of the court, by changing 
the date, nnd the return day, and inserting new parties, o_r retain
ing the old ones. Here the papers had accomplished the purpose 
of their existence. They were on file as part of the records of the 
court. Each party had a right to require that they should there 
remain. They could not properly be withdrawn. The altera
tions and erasures, if permitted, would leave matter for fntnre 
doubt and speculation. The register and the judge are entitled 
to their several foes for their respective official acts. To allow 
such a practice, as in the case under consideration, "won Id tend to 
give the process and files of the court an unseemly and slovenly 
appearance," and deprive the officers of the court of thefr legal 
fees. Parsons v. Shorey, 48 N. H. 556. 

E'JJce_ptions sustained. 

WALTON, BARRows, DANFORTH, VIRGIN and SYMONDS, JJ., con
curred. 

JOSEPH DYAR & othe1·s, in equity vs. FARMINGTON VILLAGE 
CORPORATION & others. 

Franklin. Opinion April -, 1878. 

Taxation. Railroads. Village Corporation. Legislative powers • 

.A tax, assessed for public purposes, cannot constitutionally be imposed upon 
a portion only of the real estate of a town, leaving the remainder exempt. 

A legislative act, authorizing a village corporation to levy a local tax upon 
the real estate of its municipality for publiQ purposes-thus imposing a 
local tax for general and public purposes upon the real estate of one part 
of a town, leaving the other part untaxed-transcends the power of the leg
islature, and is unconstitutional and void. 

The constitutional provision, requiring that "alltaxes upon real estate, assessed 
by authority of this state, shall be apportioned and assessed equally, accord
ing to the just value thereof," cannot be evaded by first creating the terri
tory to be taxed into a territorial corporation for a local purpose, and not 
separated from the rest of the town, nor i·elieved from any portion of the 
taxes to which it was liable in common with all the other real estate of the 
iYl:i.,~ ;17 
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town. So long as such territory remains a component part of the town, 
and liable to taxation for all purposes for which the remainder of the town 
is taxed, it cannot be separately taxed for 1>ublic purposes. 

Taxation in aid of railroads is taxation for a public purpose, and on this 
ground alone its constitutionality is sustainable. Taxation, for local pur
poses such as the building of drains, sewers, and the like, should be assessed 
upon tlrn property thereby benefited, and in proportion to the benefits 
thereby conferred. For the first, the assessment is to be on the basis of 
valuation ; for the latter, on the basis of benefits conferred. 

HILL IN EQUITY. 

The petitioners allege that they are inhabitants of the town of 
Farmington, and residents in that part of said town included with
in the limits of the "Farmington Village corporation," and own
ers of property therein subject to taxation for certain specified 
purposes set forth in the act of incorporation, approved February 
24, 1860, to which act they refer and produce in con-rt. That by 
an act of the legislature of the state of Maine, -passed Febrnary 1, 
1870, the Androscoggin railroad company wore authorized to 

. extend their railroad from some point on the westerly side of 
Sandy river, in said Farmington, to some point within the limits 
of the said Fal'mington Villa~e corporation, in said town. 

That the legislature, by an act approved Febrnary 1, 1870, 
authorized said Farmington Village corporatio11, by a two-thirds 

. vote of the legal voters of said corporation, at a meeting duly 
called for that purpose, to rai.se by tax or loai} such sums of 
money as said corporntion may deem expedient, not exceeding 
the sum of thirty-five thousand dollars, and appropriate the same 
in such manner and on such terms as said co-rporation may deter
mine, to aid in the exto nsion of the railroad no,v operated by the 
Androscoggin railroad company, within or near tho limits of said 
Village eorporation, and empowered and authorized it to make 
such contracts with said · railroad company tor the purpose afore
said, and to raise money by tax or loan to carry such purpose jnto 
effeet; and the assessors and treasurer may be authorized by vote 
to issue the scrip of said corpol'ation, not exceeding tho sum of 
thirty-fl ve thous and dollars, payable in such number of years as 
said corporation may determine. That at a meeting of tho Far
mington Village eorporat ion held on the twenty-fifth day of 
February, 1870, it was voted "to aid in the extension of the rail-
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road operated by the Androscoggin railroad company, and to 
raise by loan tlrn sum of thirty-five thousand dollars and appro
priate the same, or so mnch thereof as shall be necessary to 
procnre said extension, and that Francis G. Butler, Hannibal 
Belcher and Samnel Belcher, be authodzed and directed for and 
in behalf of the corporation, to contract with said railroad com
pany for said extension, its fntnrc operation and maintenance, 
and for the ereution of all snitable buildings in snch manner and 
upon snch terms as they shall deem equitable and for the interests 
of the corporation, and to apply so mnch of the loan herein pro
vided for as may be required to c;arry said contract into foll 
effect;" a1id at the same time it wa,s voted by said Village corpo
ration, ''to authorize and direet the assesso1·s and treasnrer to issue 
the scrip of the corporation in the manner provided by law, to an 
amount not exceeding the snm -»f thirty-five thousand dollars; the 
principal of said scrip to be made payable as follows: Fifteen 
thousand dollars in ten years, five thousand dollars in fifteen years, 
five thousand dollars in twenty years, five thonsand dollars in 
twenty-five years, and five thousand dollars in thirty years from 
the first day of Jnly, 1870, witJ1 interest semi-annnally from said 
July 1, 1870." It was further voted at said meeting of said 
Farmington Village corporation, "that the assessors and treasurer· 
(thereof) be authorized and directed to deliver said scrip to said 
Francis G. Bntler, Hannibal Belcher and s;muel Belcher, in such 
smris and parcels as they may reqnire, taking their receipts there

for, and that the said Entler, H. Belcher and S. Belcher, be 
authorized and d~rJcted to sell and dispose of the same for the 
pnrpose of fulfilling any contract or contracts they may make 

with said railroad company.'' 
That they are informed and believe that the said Francis G. 

Butler, Hannibal Belcher and Sanrncl Belcher, in beha-lt' of the 

said Village corporation, withont authority of law, entered into a 
'contract on tho fifteenth day of April, 1870, on the part of said 
corporation, with Oliver Moses, president of the Androscoggin 
railroad company, to deliver to said company the scrip of said 
corporatio11 to the amount of fifteen thousand dollars, payable in 
ten years from J nly 1, 1870, with semi-annual interest con pons, as 
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a loan to said company, the interest and principal to be paid by 
said company as they become due, and to be secured to said Village 
corporation by a mortgage of the aforesaid extension part of said 
railroad by said compauy. And the said F. G. Bntler, II. Belcher 
and S. Belcher, fnrther agreed on the part and in behalf of said 
Farmington Village corporation, with said company, to pay it 
fifteen thonsand dollars in addition to said loan for the extension 
of said railroad--one-fonrth part to be paid when one-fourth part 
of the work should be completed, one-fourth part when one-half 
the work should be completed, one-fourth part when three-fourths 
of the work should lie completed, and one-fourth part when the 
whole of the work should be completed. 

That said Butler and Belchcrs further agreed, on the part of said 
corporation, to pay the land damages for the location and for the 
necessary depot bnildings and gr<,rnnds, not exceeding four acres 
of land. Thereby, in effect, contracting and agreeing on the 
part of said Village corporation, withont authority of law, to give 
to said r:-1ilroad corporation the 8nm of fifteen thon.sand dollars~ 
and to pay land damages to a largo amount, not yet fully ascer
tained, withont any adequate consideration inuring to the benefit 
of said corporation, and without any promise or agreement on the 
part of said railruad corpr,ration to refund the same or any part 
thereof. 

"The petitioners represent that they feel aggrieved by the acts 
and doings before stated, inasmuch as they have reason to believe 
and do believe, that it is the intention of the said F. G. Butler, 
H. Belcher and S. Belcher to receive, and of Nathan 0. Goodenow, 
Benjamin Goodwin and L. Gustavus Voter, assessors of said Vil
lage corporation, and Joseph A. Linscott, treasurer, and their 
successors in office, to •issue the scrip of said corporation to the 
amount of thirty-five thousand dollars, for the purposes herein 
before stated, in violation of the constitution of the state, in viola
tion of the rights of individuals to hold and enjoy their property, 
without the same being subject to taxation, seiznre and sale,' with
out the consent of the individual, except for such purposes as the 
constitution and general laws of this state authorizo,-which acts 
done and contemplated are without authority of law. 
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They pray that an injunction may issuA enjoining said Farming
ton Village corporation, and partienlarly said Nathan 0. Goode
now, Benjamin Goodwin and L. Gustavus Voter, assessors or' said• 
corporation, and Joseph A. Linseott, treasurer of said eorporation, 
from signing and issuing any scrip or seenrities of said corporation 
for the purposes aforesaid, and said F. G. Entler, Hannibal Belcher 
and Samuel Belcher from negotiating any of the scrip or secnrities 
of said corporation, or any part thereof, issued or to be issued, 
for the purposes aforesaid, and from carrying out the provisions 
of the contract entered into by them on the part of the said cor
poration, on the fifteenth day of April, 1870. And that the said 
Androscoggin railroad company, the pre::;ident and directors there
of, and the Maine Central railroad company, the president and 
directors thereof, lessee of said Androscoggin· railroad company, 
be enjoined from enforeing, or attempting to enforce, against said 
corporation the contract entered into on the part of said corpo
ration by the said F. G. Butler, IL Belcher and Samuel Beleher, 
on the said fifteenth day of April, 1870,-said contraet being 
without authority of law, inequitable and nnjnst to individuals, 
and more particularly to yonr petitioners, as they most conscien
tiously believe, etc. 

The bill is dated August 8, 1872, and filed in clerk's office 
Angust 12, 1872. 

The answer, made September term, 1872, is that a11 the acts 
done or proposed to be done by these defendants, inclnding all 

votes passed and meetings heh], are in strict conformity to the 
powers and authority conferred upon them by the legislature of 
this state; that they have acted and provose to act only under 
the provisions of law; they refer to chapters 291 and 292 of 
special laws of 1870, and chapter 392 of si)Ccial laws of 1860, and 
other laws. 

That the contract entered into between the Farmington Village 
corporation and the Androscoggin railroad company ; that the 
signing and issuing of all bonds or scrip by the officers of said 
Farmington Village corporation and delivery of the same to 
Francis G. Butler, Hannibal Belcher and Samuel Belcher, the 
committee of said corporation; that the negotiation and sale of 
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said bonds or scrip by said committee have all been done agree
ably to the directions and instructions of the legal voters of said 
Farmington Village cori)Oration, at a legal meeting thereof, called 
for the express purpose of considering and acting npon said qnes
tions and matters; That the said meeting was attended by nearly 
all the legal voters of said Farmington Village corporation, all 
the qnestions and matters acted 1-1pon were folly discussed and 
understood, and the votes giving the directions and instructions 
above named were nearly unanimous, more than two-thirds of the 
legal voters in said Farmington Village corporation voting there
for, some of the complainants 'in the complaint now pending 
voting with the majority. 

That all the ads done, or proposed to be done, by the said 
officers and committee of said eot·puration, have been done, and 
are proposed to be done, in strict conformity with the votes of 
said corporation at a legal meeting thereof called for the purpose, 
and that in nothing have they transcended, or do they propose to 
trnnscend the authority and instrnctions given them by the said 
Farmington Village corporation. 

That, of the thirty-five thousand dollars in bonds or scrip 
authorized by said Fal'miugton Village corporation, at the meet
ing aforesaid, to be signed and issued, &c., twenty thousand dol
fars have been issued and negotiated ; that the balance of fifteen 
thonsand dollars authorized to be issued and loaned to the Andro
scoggin railroad company has not been and will not be issued, 
said railroad company not desiring the loan. 

That the snrn of fifteen thousand dollars has been paid to the 
Andt'oscoggin' railroad eor:npany; a portion of the fand damages 
paid, and the balance soon to be adjusted ; and it is believed the 
bonds or scrip issued are adequate to pay them ; the said scrip or 
bonds having been already negotiated for that purpose; that the 
Androscoggin railroad eompany have extended their railroad into 
the precincts of said Farmington Village corporntion, have there
in made convenient depot grounds, pnt np commodious depots, 
commenced running their trains to their depots in said corpora
tion by the time agreed upon, nnd have continued so to mnintain 
their rond and rnn their trains from said date hitherto. 
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That the contract entered into between the Farmington Vill:1ge 
corporation and the Androscoggin railroad company was executed 
on the fifteenth day of April, A. D. 1870 ; that the sum to be 
paid by the Farmington Village corp0ra6on to the <~ompany is 
wholly paid, and the land damage, amounting to less than five 
thonsand dollars, mostly paid ; that said railroad company by t·he 
terms of their contract are to maintain their road and rnn their 
trains into said Farmington Village corporation in the fntnre ; 
that the contract is nearly completed between the parties, except 
that part of it which hinds the said railroad company to maintain 
their road and rnn their trains to said corporation limits in the 
future; that the extension of the road and running of trains into 
its limits has increased the business and enhanced the value of 
the property in said Farmington Village corporation, has pro
moted the comfoi·t and convenience of al1 its inhabitants and gives 
them promise of future prosperity and snceess. 

That bnt for the contract entered into between the said Farm
ington Village corporation and said Androscoggin railroad com
pany, and the paying to said railroad company the snm of fifteen 
thousand r1ollars and the land damages as specified in said contract 
the said railroad company wonld not have extended their railroad 
nor performed any of the acts to be by them performed as stip
ulated in said contract; that the said contract is very favorable 
to the said Farmington Village corporation; that said corporation 
could not afford to release said railroad company from its promise 
and contract to maintain its road and rnn its cars to their new 
depots for a much larger snm than said <\orporation has already 
paid, and agreed to pay. And so said defendants say that no 
gift has been made by said Farmington Vi11ago corporation to 
said railroad company, nor was any gift promised by the terms 
of said contract; bnt on the contrary said Farmington Village 
corporation have received and are receiving fu11 and adequate 
compensation and payment for all moneys or other things by 
them paid or to be paid under the provisions of said contract, etc. 

0. J. Talbot & H. L. Whitcomb, for the plaintiffs.' 

S. Belcher, for Farmington Vil1age corporation, in an elaborate 
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brief of much research, cited, Morse v. Water Power, 42 Maine, 

119. Miller v. Wllittier, 33 Id. 521. Brewer v. Springfield, 
97 Mass. 152. 1 Story Eq. Juris. § 33. Lord v. 0/iccl'lestown, 
99 Ma::s. 208. Miller v. (Jeardy, l~ Mich. 54:0. , Jones v. New
ark, 3 Stockton, Ct. 452. Kerr Inj. 6, 7, 339, note. Dillon 

Munic. Corp. 401, 402, §§ 415-116. Talcott v. Townslii'p of 
Pine Grove, 1 Bench & Bar. (N. S.) 1872. Olcott v. Fond 
du Lac Co., Legal News, May 17, 1873. Bank v. Augusta, 
49 Maine, 507. Dfrl'jietd v. Newton, 41 Id. 221. Peabody 
v . .Flint, 6 Allen, 57. Jolmson v. Tlwrndike, 56 Maine, 

32. Stat. 1864, c. 239, § 1. 2 Kent Com. § 275. · E;c parte 
Gnlf R. R., 6 Am. 725, and cases. Dillon Corp. § 1041, and 

cases. Stewart v. Polk Oo., 1 Arn. 238. 10" Wis. 351. 

WALTON, J. Thie is a bill in equity asking the court to enjoin 

the Farmington Village corporation from the assessment of a tax 

to pay in part for an extension of the Androscoggin railroad. We 

think the injunction prayed for should be granted. 

One portion of the real estate of a town cannot be burdenerl 

with a tax from which the remainder is exempt. We use the 

word tax in its legal sense, meaning an assessment for a public 
purpose. Asscssme11ts for local improvements, such as drains 

and sewers and the like, are., not, properly speaking, taxes .. Of 
such assessments we shall speak hereafter. ,v e now confine our

selves to taxes proper, meaning assessments for public pnrposes. 

And we repeat, that in this state such a taX'' cannot be constitu

tionally imposed upon a portion only of the real estate of a town, 

leaviug the remainder exempt. So held in B,·ewer Brick Com,~ 
pany v. B1'ewer, 62 Maine, 62. ·It was there decided that to 

exempt any portion of the real estate of a town from taxation 

wonld violate th,at provision of om· constitution which declares 

that all taxes npon real estate sliall be apportioned and assessed 

equally, according to its jnst v~lue. Art. 9, § 8. In that case the 

portion to be exempted was specified, while in ~his the portion to 

be taxed is specified. Ent this difference-is unimpartant. It can

not be material whether the exempt or the non-exempt portion is 

the one mentioned. The result is the same. One portion is 

taxed and the other is exempt. Or, to speak with entire exactness, . ' . 
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one portion has an additional tax place,d upon it from which the 
remah1der is exempt. And it is this resnlt-this inequality of 
taxation-that renders the· proceeding nneonstitutional.

0 

It is 
upon this ground that the decision referred to rests. And the 
decision in the case cited was afiit-rned i.11 .J?arnswortli Omnpany 
v. Lisbon, 62 Maine, 451. 

If five lots of land-and the Farming1on Village corporation 
consists of net more-may be bnrdeued with a tax from which the 
reinainder of the real e::;tate of ~he town is exempt, no reason is 
perceived why one lot, or a less quantity even, may not be bnr-
9ened in the same WQJ. And if a small tax may be laid upon it, 

• 0f course a large one may. Them <.mu !Je 110 limit to the amount. 
And jf the legislahfre may ~nthol'izc the impo~itio·u of snch a tax, 
provided a majority or two-thirds of the legal voters ·residing upon 
the territory consent, it may do so wHhon t snch consent. Such 

,. consent, if it ought, in justice, to bind those who vote yes, should 
not affect those who vote no, and especially the women and children 
and non-residents, who have no right to vote at all. The consti
tution does not place their property at the disprnm,l of their neigh
bors. The question is one of power, not l}OW the power shall be 
exercised. If such a tax may be imposed to build a railroad, of 
course a like tax may be imposed to build an ordinary highway 
or bridge, or for any other public pnrpose. vVe then have this 
result, that for a public purpose any one parcel of real estate, or 
any number of' par9els, may, at the will of the, legislature, be 

selected and burdened with a tax, t<;> the extent of its entire value, 
.from whic;h the adjoining real estate in the same town is wholly 
exempt. Does our bill of rights, and especially that clause of the 
constitntion "Which declare8 that all taxes upon real estate, assessed 
by autl~ority of this state, shall be apportioned and assessed 
equally, according to the jnst value thereof, allow of such a result 1 
We think not. The condusion shows that the premises must be 
wrong. 

We attach no importance to the fact that in this case the terri
tory to be taxed was first created into a tertitorial corporati'~n. It 
was not thereby separated from the town of Farmingto11, nor 
relieved from any portion of the taxes to which it was liable in 
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common with all the othcl' real estate of the town. If the pro
posed t~x is assessed, it will be a tax in addition to all other public 
taxes. Tho constitutional provision reqniring eqnality cannot be 
evaded by first dcclal'i11g tho territo1·y, on which an additional tax 

,. is to be laid, a corporation. If it could be thus evaded the pro
vision would be absolutely valnoless. Snch an act of incorporation 
could always be passed. The objeeti on to such a tax lies deeper 
than to tho ways ot· means or agencies by which it is to be 
imposed. It rests npon tho want of constitntional power in the 
legislatnre, through any ngeneies, or by any means, to create snch 
an inequality of taxation. Snch a power would be the foll equiva; 
lent of a power to contiscate. Private property would no longer 
be under the pr;)teetion of the <~crnstitution; it could only be held 
at the pleasnre of the legislatn re. Such a power is denied to the 
legislature, even in states whore uo constitutional li111itation upon 
the taxing power exists. 

"There is no case to he fonnd in this state, nor, as I believe, 
after a very thornngh search, in any othe1·-with limitations in the 
constitution 0l' \Vithont them-in whieh it has been held that a 
legislature, by virtne merely of its general powers, can levy, or 
anthorize a rnnnieipa1ity to levy, a loeal tax for general pnrposes. 

. It matters nut whether an assessment upon an iucli vi dual, 
or a class of irnli vid 1rnls, f1)r a gl~11eral, and not a mere local, pur
pose, be regarded as an ad of <:onfiseation, a judicial sentence or 
rescript, or a taking of private property for public use without 
compensation; i11 any aspect, it trn11sce11ds the power of the legis
latnrc, and is void." Per Sharswood, J., in Hammett v. Pliila
delpllia, 65 Pa. St. 146. 

"A legislative act, authorizing the building of a pnblic bridge, 
and directing the expenses to be assesseci 011 A, B and 0, such 
persons not being in any way peculiarly benefited by snch struct
ure, would not be an act of taxation, bnt a condemnation of so 
much of the money of the persons designated to a pn blic use." 
Chief Justice Beasley, in Tidewater Oo. v. Oa1•ter, 3 0. E. Green, 
518. 

'·It wonld he wholly beyond the scope of legislative power to 
authorize a mnuicipality to levy a local tax for general pnrposes. 
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A law which would attempt to make one person, or a 

given number of persons, under the guise of local assessments, 
pay a general revenue for the public at large, would not be an 
exercise of the taxing power, but an act of confiscation." Wagner, 
J., in JJfcOorrnick v. Patcliin, 53 Mo. 33. 

Similar expressions in conJ0mnation of the attempts which 
have been made from time to time to impose local taxes for a 
public purpose, could be multiplied almost indefinitely; and in 
some of the cases much stronger expressions are used ; but we 
forbear to quote them ; for, after all, the strength of an argument 
must depend, not uvon the number of times it is repeated, nor 
upon the violence of the language used, but npon the soundness 
of the reasoning employed. 

The result of all the cases is that, a local tax (by which term is 
meant a tax assessed upon a community or a territory which is 
less than that ori which the genernl assessment for other pnblic 
purposes are made) cannot be made for a public purpose; because, 

. as already stated, such a power wonld be the full equivalent of a 
power to confiscate; which, in this conn try, is nowhere conceded 
to tho legislature, not even in those sta tcs whore there are no con
stitutional limitations upon the taxing power. A fortiori, snch 
a power cannot exist, where, as in this state, there is an express 
limitatiiou npon the taxing power of the legislature, intended to 
guard against the possibility of such oppressi vo legislation. 

And we wish again to repeat, that no importance should be 
attached to the fact that the community 01· territory to be taxed 
is first created into a territorial corporation for some lom1l pur
pose; as, for instance, in this case, to provide tho means of 
extingnishing fires and establishing a locHl police. So long as it 
remains a component part of the towu~ and remains liable to taxa
tion for all purposes for which the rem aindcr of the town is taxed, 
it cannot be separately taxed for another pnblic purpose, and wo 
are not now speaking of assessments for local pnrposcs. Snch au 
act of incorporation relates ouly to the means-it docs not affoet 
the end. The objection is to the end; to t he im quality of taxa
tion for public purposes thereby· produced, not to the machinery 
by which it is accomplished. 
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Nor must such special taxation he confounded with a distribu
tion of the pnblic burdens. Such a distribution has always existed. 
Uounty expenses are distributed among the several connties; 
town expenses a~nong the several towns; and a portion of the 
expenses of our pn blic schools among the several school districts. 
But there are no exemptions. All are bnrdenod alike. and by the 
same pnblic laws. And, althongh such a distribution creates 
temporary inequalities of taxation, these differences ultimately 
adjust themselves, and that degrne of equality which the constitu
tion contemplates is obtained. Not so, when, by an act of special 
legislation, a tax for one of these purposes, or any other public 
purpose, is laid upon a portion only of the territory of a town; 
leaving the remainder wholly exempt. As well might a school 
district, after being taxed in cominon with all the rest of the town. 
for highway purposes, have a special tax laid upon it to open 
some new I{ighway, or to build an expensive bridge; or, after 
being taxed in comm011 with all the rest of the town for the sup
port of paupers, have the additional burden of supporting some. 
particular panper placed upon it. The constitution will not allow 
of such special taxation-the taxation of selected and limited 
portions of territory for a public purpose. 

We now.come to the inquiry whether this fax can be supported 
as an assessment for a local imprnvement. Very clearly it can
not. And for two reasons, either of w}1ich would, alone, be suffi
cient to defeat it. 

I. It is taxation in aid of a railroad, and it has been jndicialiy 
determined again and ngain that such taxation is for a public 
purpose. It is only on the ground that t~1e purpose is public that 
the ,constitutionality of the legislation in aid of railroads has 
been or can be sustained. Su1h is the doctrine of all the well 
·considered cases. It is said that railroads are no more than 
improved highways ; that the hurden of building and supporting 
highways al ways rested npon towns ; that it is 9ne of the purposes 
,for which they are created; that to allow or require them to aid 
in the constrnction of railroads places no uew burden upon them ; 
that it is one of the public burdens already existing, and becomes 
more onerous only because the commun-ity has become more 
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exacting, and requires that these improved facilities for inter-com
munication shall be more generally enjoyed. It is therefore a 
sufficient answer to the inqniry whether this tax cannot be sup
ported as an assessment for a local improvement, to say that the 
purpose for which it is to be assessed is public, not local, within 
the meaning of the law; that no tax in aid of a railroad has ever 
been jnstified or snstained upon the ground that it is an assess
ment for a local improvement. The comts have had much diffi
culty in their efforts to discriminate betvrnen local and public 
works, and the dividing line is but ill-defined. But all agree that 
taxation in aid of railroads must be justified as taxation for a 
public purpose or it c~nnot be justified at all. 

II. Another fatal objection is this: Reason as well as anthority 
dictates that taxation for local purposes, snch as the building of 
drains and sewers and the like, should be assessed upon the prop
erty thereby benefited, and in proportion to the benefits thereby 
conferred upon it. This question was very folly considered in 
Hamrnett v. Pk£ladelp!tia, 65 Penn. St. 146; Am. Law Reg. for 
July, 1869, 411; and it is there stated as the resnlt of all the 
authorities that assessments for local improvements can only be 
constitutional when imposed for improvements clearly conferring 
special benefits upon the property assessed, and to the extent of 
those benefits; that an assessment upon an individual for a local 
jmprovemcnt which is not grounded npon and measured by the 
extent of his particular benefit, wopld be clearly unconstitutional 
and void. To hold otherwise wou1d sanet!on the doctrine that 
one man may be made to pay another's debt-to pay for improve
ments, not upon his own estate, but_ npon another's. As well 
might A be compelled to p~y for B's house, as for a drain, or 
other local improvement, alone benefieial to it. 

If this tax is assessed, it must, by the terms of the act anthodz
ing it, be assessed upon the basis of valuation, and not upon the 
basis of benefits confe!'red. It will be laid upon all the taxable 
property within the limits of the village corporation, whether the 
extension of the railroad wns beneficial to it or not. Neither the 
act authorizing the tax, 11or the act creating the village c0rpora
tion, provides for any other mode uf assessment. On the contrary 

"' 
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the latter act requires all taxes assessed by authority of the village 
corporation, to be assessed in the same manner as is by law pro
vided for the assessment of town taxes ; which, as every one 
knows, is npon the basis of value, and not npon the basis of bene
fits <:onfo1-red. S1wh an assessment, if made for a local improve
ment, wonld be clearly 11nconstitntional and void. 

"\Ve do not mean to question the authority of the legislatnrn to 
confer npon towns and cities the right to use the coercive power 
of taxation to raise money to bnilu railroads. In this state the 
question is resjudicata, and fnrther discussion of it wonlcl not be 
profitable. Bnt it may not be out of place to say that the consti
tutionality, as well as the expediency, of snch an exernise of the 
taxing power, has always met with a vigorons opposition. The 
reasoning by which its constitutionality is maintained is not satis
factory to some of the best judicial rniuds of the country. In 
several of the states it has been rejecteo altogether. Unfriendly 
competition, wasteful expenditmes of money, and an amonnt of 
mnnicipal indebtedness that musi:; end in repudiation or the most 
oppressive taxation have been the rcsnlt. And, as was 'well 
remarked by lVfr. Jnstiee Barrows, in his reply to the legislature, 
58 Maine, 612, "the fact that one step of donbtfnl propriety has 
been taken is never a good reason for taking another in the same 
direction; but rather, on the eontrnry, it should induce us to pause 
and revert to fixed prineiples." 

Nor do we mean to say that for public purposes the state may 
not be divided into distl'icts and the pnblic burdens distrilmtcd 
among them. Nor do we mean to say that for local purposes 
these public districts may not be again divided and separately 
assessed for loc~al improvements. What we mean to say js that 
one public district cannot be created within anoth~r, nor be 
allowed to overlap another, so that for the same public pnrposc, 
or for any other publi(: pnrpose, one portion of the real esta~e is 
taxed twice, while the remainder is taxed only once; that local 
assessments for loca] improvements cannot be laid upon the basis 
of val nation alone, withont regard to benefits. This tax, if viewed 
as an assessment for a public purpose (as it undoubtedly is) 
violates the first rnle; jf viewed as an assessment for a local 
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improvement, it violates the second. We think it is therefore 
clear, that it cannot be constitutionally assessed, and that the 
injunction prayed for must be granted. 

Injunction granted, as prayed for. 

LIBBEY, J., having been of counsel in the case, took no part in 
the decision. DroKERSON, J., had the opinion in his possession 
for examination at the time of his death, and it is not known 
whether he concurred or not. APPLETON, 0. J., VIRGIN and 
PETERS, JJ., concurred. 

JAMES s. JORDAN vs. CALVIN RECORD. 

Androscoggin .. Opinion May 29, 1879.* 

Writ of Entry. Fee and Fee-Simple. Estate. Declaration. 

The word "fee" without any adjunct or limitation describes the same quantity 
of estate as the term "fee simple." When the plaintiff in a real action 
demands possession of a parcel of land with the buildings thereon, giving a 
proper description by metes and bounds, and duly alleging that he was 
seized thereof in his demesne as of fee and in mortgage within twenty years 
last past, and was disseized by the defendant, his declaration is not bad on 
demurrer under the statute requiring: him to "set forth the estate he claims 
in the premises whether in fee simple, fee tail, for life, or for years." 

ON EXCEPTIONS. 

WRIT OF ENTRY. The only question raised was the sufficiency 
of the following declaration : "Wherein the plaintiff demands 
against the said Calvin Record the possession of the following 
described real estate situate in Auburn in said county of Andros
coggin and bounded and described as follows, to wit: a certain 
lot or parcel of land and the buildings thereon standing, bounded 
on the north by Academy street, in said Aubnrp ; on the east by 
the Fuller lot (formerly Stephen Rowe lot); on the south and 
westerly side by a ravine owned by James Woodbury. Where
upon the plaintiff says that the said Calvin Record, being seized 
of the demanded premises in his demesne as of fee, on the twen-

*Came into hands of the reporter July 23, 1880. 

VOL. LXX. 34 
'/,..J,,;_,,iu._ .it'?: 
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tieth day of March, in the year of our Lord one thousand eight 
hundred and sixty-eight, at Auburn aforesaid, by his deed of 
bargain and sale and of mortgage, of that date, duly acknowledged, 
registered and in court to be produced, for a valuable considera
tion therein expressed, conveyed the demanded premises to the 
plaintiff to hold the same to him and his heirs in fee and in mort
gage; by force whereof the plaintiff became seized of the demanded 
premises in his demesne as of fee and in mortgage within tw,enty 
years last past, and ought now to be in quiet possession thereof; 
but the said Calvin Record hath since unjustly entered and holds 
the plaintiff out, and hath disseizcd the plaintiff of said premises 
within twenty yes1,rs last past; to the damage," etc. 

In answer, the defendant filed a demurrer, assigning as cause, 
"that the plaintiff hath not in, or by, his said declaration, 'set 
forth the estate he claims in the premises, whether in fee simple, 
or fee tail,' as required by the statdte, nor whether the alleged 
deed conveyed an estate in fee simple, or fee tail and in mortgage." 

The presiding justice overruled the demurrer, adjudged the 
declaration good, and the defendant alleged excevtions. 

L. H. Hutchinson, A. R. Savage & F. D. Hale, for the 
plaintiff. 

0. Record, for the defendant, cited R. S., c. 104, § 3. Wyman 
v. Brown, 50 Maine, 139. 

This is not mere matter of form, but of substance ; otherwise, 
the statute would not have reqnirea the plaintiff to set forth ip. 
his declaration the precise nature and extent of his claim in the 
estate he demands possession of. The statute requires him to 
"set forth the estate which the plaintiff claims in the premises, 
whether in fee simple, fee tail, for life, or for years." It is just 
that the plaintiff should have judgment for no greater estate than 
his deed entitles him to, and this should be accurately set forth 
in his declaration. ' 

BARRows, J. The defendant seeks to sustain his demurrer by 
a distinction too subtle to be admitted. It is true the statute 
requires the demandant to "set forth the estate he claims in the 
premises, whether in fee simple, fee tail, for life or for years;" 
and failing to do this his declaration would be fatally defective. 
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But the terms "fee" and "fee simple" arc used indifferently by 
the best law-writers to express the same quantity of' estate. 

Thus, 2 Blackstone Com. 104-106: "Tenant in fee simple 
(or, as he is frcqnently styled, tenant in fee) is he that hath lands, 
tenements, or hereditaments, to hold to him and his heirs forever, 
generally, absolutely and simply; without mentioning what heirs, • 
but referring that to his own pleasure, or to the disposition of the 
law.. . . . And hence it is that, in the most solemn acts of 
law, we ~xpress the strongest and highest estate that any subject 
can have, by these words: 'he is seized thereof in his demesne as 
of fee.'" 

"A feQ therefore, in general, signifies an estate of inheritance; 
being the highest and most extensive interest that a man can have 
in a feud; and when the term is used simply, without any other 
adjunct or has the adjunct of simple annexed to it (as a fee, or a 
fee simple), it is used in contradistinction to a fee conditional at 
the common la~, or a fee tail by the statute;" etc., etc. 

"Where the term 'simple' is applied, it means no more than 
'fee' when standing by itself, as understood in respect to modern 
estates." Wash burn R. E., 1st ed. 51. 

And so are all the precedents of declarations. American Pre
cedents, ed. 1802, p. 292, et seq. Oliver's Precedents, 4th ed. 
806-811. 

Exceptions overruled. 

APPLETON, C. J., WALTON, VIRGIN and LIBBEY, JJ., concurred. 

CLARISSA E. THAYER vs. PROVIDENCE w ASHINGTON INSURANCE 
COMPANY. 

Penobscot. Opinion February 9, 1880. 

Insurance. Representation. Risk. Evidence. 

Where there has been an erroneous statement of the value of the buildings 
insured to the agent of the insurance company by the agent of the party 
insured in proctJring the policy, under our existing statutes the question is, 
not whether the insurers regarded that matter as material to the risk, or 

7 l. ){l.1___ -· i--. 
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were induced thereby to take the risk, but whether the jury are satisfied that 
the difference between the property as represented and as it really existed 
contributed to the loss or materially increased the risk. 

Nor will the vacating of a building or any change in its use or occupation 
affect the policy, unless the risk is thereby materially increased; and that is 
for the jury to determine. 

· In such a case the evidence of men experienced in insurance business is not 
competent to show that insurance companies generally would not insure 
unoccupied buildings on account of the increased risk, or that a risk is 
regarded· as greater or less according as the amount of the insurance is to 
the whole value of the property insured. 

If the jury find, in a case where there lias been an erroneous statement as to 
the value of the property insured, that the difference between the property 
as represented and as it really existed contributed to the loss or materially 
increased the risk, it will av~id the policy although they may no~ find that 
the representation was originally made with fraudulent intent. 

The insurance company cannot offer in evidence the report of their own agent 
made to themselves to show that they were induced thereby to take the risk, 
or that there was an over valuation, or for any other purpose. 

It is for the jury, upon all the evidence.before them, to say whether the 
vacating of the building materially increased the risk; and if it did, it is 
not for the court to say, as matter of law, that the policy would not be 
avoided by its becoming vacant during the life of the policy when there is 
a stipulation in the policy that it shall be null and void. if the insured 
allowed it to become vaoant and unoccupied. 

ON EXUEPTIONS AND MOTION to set aside the verdict as against 
evidence. 

Action to recover upon a policy of fire insurance, on the plain
tiff's buildings, issued by the defendant company, October 6, 1877. 
Plea general issue. 

The plaintiff introduced the policy declared upon, and it was 
admitted by the defendant that proper and seasonable proof of 
loss was made by the plaintiff, and that she owned the property. 

Among the prohibitions and conditions stated in the policy, 
whereby it should become void, was the following: "If an appli
cation, survey, pla11 or description of the property herein insured 
is referred to in this policy, the same shall be considered a part 
of this contract and a warranty by the assured; and if the assured 
shall make any false representation as to the character, situation 
or occupancy of the property, or the interest of the assured in 
the same; or conceal any fact material to the risk, either in .a 

written application or otherwise; or shall have, or hereafter make 
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any other insurance on the property herein insured, or any part 
thereof, without notice to and consent of this company in writing 
hereon ; ·or if during the existence of this policy or any renewal 
thereof, the risk shall be increased by any means whatever with 
the knowledge of the assnred, without the assent of this company 
endoi'sed hereon; or shall cause the property herein described to be 
insnrcd for more than its value; or shall allow the building herein 
insured to become vacant and unoccupied ; . then in 
evet·y such case this policy sha11 be null and void." 

Clarissa E. Thayer, (plaintiff,) testified : That she owned the 
insured property; that it was mortgaged for about $500; $200 to 
Mr. Dorr, and $300 to Capt. Hawley; that she built the house in 
1853, and partly finished it afterwards. 

Subject to objection, plaintiff testified that she regarded the 
property worth at the date of the policy $3000; had not offered 
it for sale; also that she thought she had received $185 for one 
year's rent during the past five years. 

On cross-examination, she testified that the policy was sent -to 
her at Winterport. The application therefor was made for her at 
the office of the company in Bangor by a friend of hers, who 
then resided in Frankfort; that she didn't remember of making 
a written application; req nested her friend who made the applica
tion to get $3000 insurance on the property ; desired a policy for 
the full amount of its value; did not know what her friend rep
resented the property as worth to. the agent in Bangor. It may 
have been a week from the time he went to Bangor before she 
received the policy; that he didn't state to her what he repre
sented it to be worth to the agent., Mr. Taylor, the agent of· the 
0ompany, had never seen or exa:nined the property to her knowl
edge: 

At the time the fire occurred, on the night of the 2d of Jan nary, 
1878, the premises were unoccupied. 

The last tenants in the building were Capt. Babbage, who occu
pied a portion of the building as ad welling-house, and her son who 
occupied a portion, for the manufacture of vests. The former 
vacated the building November 23, 1877, and the latter, Decem

bet 14, 1877. 
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That she was in the house on the 2d day of January, 1878, ten 
or fifteen minutes; had a woman there cleaning the house for 
a tenant whom she expected to go in the next day; that there 
was one stove set np in the rear room in the third story of the 
building. It was the only stove in the building. It was a coal 
stove. There was a coal fire in it when she was in the house on 
the 2d of January. 

That while she was there she directed the woman to leave a 

good fire to dry off the room as the tenant's wife was in ill-health; 
that she was not in the house when the woman left in the afternoon. 
She left. about dark, and came and told her; that she resided 
in the building two houses off from the building burned. The 
fire was about eleven o'clock at night; that she gave no notice 
of the unoccupancy of the building to the company, or its agent, 
not expecting it to remain so any time. 

Testimony, on part of both plaintiff and defendant, was intro
duced as to value of the insnred property, and cost to rebuild. 

Charles II. Taylor, called by the defendants, testified: Reside 
in Bangor; and am and was· in October, 1877, the agent of 
defendant company. Have been in the insurance business six 
years. 

On or before the 6th day of October, 1877, E. P. Treat, of 
Frankfort, came to my office in Bangor, and said he had two risks 
for Mrs. Thayer, plaintiff, one of which was the property covered 
by this policy. 

I asked Mr. Treat as to the value of the property, its size, 
exposure, ownership, etc. Treat said the value of the buildings 
insured in this policy was about $5000. He wished $3000 on it. 
I gave him $2500. This policy of $1250, and another in the 
Manhattan Company, for the same amount; there were not ·writ
ten applications. 

Witness here testified, subject to objection, that on the day he 
wrote the policy, he made, what is called in the business, his daily 
report of the risk, and forwarded the same to the home office of 
the company, in Providence, in the regular and usual course of 
business. Said report was then produced, shown the witness, and 
by him identified, which, subject to objection, was admitted as 
evjdence. 
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The witness further testified, subject to objection, that two
thirds of the whole value of insurable property was the extreme 
amount for which he was allowed to write a policy; that in writ
ing this policy he relied upon the representation made to him by 
Treat, that the buHdings were worth about $5000, and that he 
was induced by said representation to do so. 

Francis M. Sabine, called by the defendant, testified: That he 
resided in Bangor, and for upwards of forty years; that he was 
the manager of the Bangor Mutual Insurance Company, and had 
been for many years, and had been during that time acqnainted 
generally with the manner in which insurance companies do their 
business. 

Witness then testified, subject to objection, that insnrance com
panies generally would not insure unoccupied buildings on account 
of the increased risk; that a risk was regarded as greater or 
less according as the amount of insurance is to whole value of the 
property insured. 

At the trial the defendant requested the presiding jndge to 
instruct the jury : 

That if the plaintiff, or her agent, Treat, in procuring the policy, 
so misrepresented and over valued the property insured, as to 
materially increase the risk, such misrepresentation, if relied 
upon by the defendant, in writing the policy, wonld invalidate the 
policy. 

The instruction was refnscd, and the presiding j ndgc instructed 
the jury, t~at any misrepresentation of value made by the plain
tiff~ or her agent, in order to invalidate the policy, must have been 
such as to materially increase the risk, and have been fraudulently 
made. 

The presiding jndge, as to the buildings being vacated without 
notice to the defcndantlil after the policy was written, and remain
ing so till the loss oecnrred, instructed the jury as follows : 

That, if the tenants in the buildings had left, and other tenants 
were being sought for, (the buildings meanwhile remaining vacant,) 
the policy would rem:::iin in force and cover the property dnring 
such vacancy of the buildings, without notice to the defendants of 
the vacancy. 
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The verdict was for the plaintiff for $1103. Other facts in the 
opinion. 

Wilson & Woodard, for the plaintiff, cited Stats. 1861, c. 34. 
1862, c. 115. R. S. c. 49, §§ 18, 19, :30. Emery v. Piscata
quis F. & M. I. Oo., 52 M2tinc, 322. Oannel v. Plienix I. Oo., 
59 Maine, 582. Bellatty v. Tliomaston .M . .F: I. Oo., 61 Maine, 
414. 

I 

J. Varney, for the defendant. 

BAHRows, J. A failure in the haste of a nisi prius trial to 
recognize the exact character of the change in the law of insur
ance (as heretofore laid down in numerous cases,) which has been 
wrought by our statutes, will make a new trial necessary here, 
though it is probable that upon the same testimony the verdict 
would have been the same had the jury been left to pass upon 
the precise questions which the statutes make the vital ones for 
their determination. 

One of the defenses relied on was an over-statement of the 
value of the insured premises to defendants' agent by plaintiff's 
agent in procuring the policy ; bnt this, the statute declares, 
''shall not prevent his recovering on his policy unless the jury 
find that the difference between the pl·operty as descdbed _and as 
it really existed contributed to the loss or materially increased the 
risk." These are the only inqnirie_s which are pertinent where the 
defense is an alleged erroneous statement of value. And while it is 
not easy to imagine any set of circumstances where the difference 
between the over-statement and the correct valuation could con
tribute to the loss or materially increase the risk unless the over
statement was fraudulently made, still, the question is made by 
the statute a question for the jury, and not for the court. Mate
rially increasing the risk means here increasing the hazard of loss, 
and has nothing to do with inducing the insurance company to 
enter into the contract. 

The defendants' counsel in his request for instructions on this 
point, and the presiding judge in the instruction girnn, both seem 
to have had in their minds the effect under the statute of a mis
representation of the title or interest of the insured which the 
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statute says shall not prevent his recovering on his policy to the 
extent of his insurable interest unless material or fraudulent. 
These are inquiries whi,~h wonld have been pertinent hero if defend
ant had made any question as to the effect of two small mortgages 
upon the property, bnt it was expressly admitted that "plaintiff 
owned the pr~perty insnred." Misrepresentations as to title, 
although classed with those as to value in one clause, are made 
the subject of another provision the effect of which will have to 
be determined when there is a question as to such misrepresenta
tio~s. But no such question is made here. 

Defendants' counsel combined and confounded in his request 
for instructions a material increase of the risk (an increased hazard 
of loss) with an indncemont which might be supposed to have 
operated on the defendants in writing the policy. But under our 
statute the law does not trouble itself to inquire as to the effect 
of a~ overvalnation in inducing the defendants to write the policy. 
The inquiry is only whether it cnntributed to the loss or materi
ally increased the risk. The defendants cannot complain of the 
refusal. They introdnced into their request an element which 
has no pertinency to the inquiry and would tend to lead the jury 
to suppose that althongh the difference between the property as 
represented and as it actually existed did not contribute to the 
loss nor materially increase the hazard of loss, yet if it was mate
rial in the jndgment of the insurer and induced him to take the 
risk, that was tantamount to a material increase of the risk and 
would avoid the policy. This was not so, and no such idea should 
be conveyed to the jury, directly or indirectly. 

But while the presiding judge was right in refusing to instruct 
as requested, he seems to have gone so far as to prohibit the jnry 
from finding that the overvalnation contributed to the loss or 
materially increased the risk, unless they also found that the mis
representation wa:;i fraudulently made. 

If this was the only objection to the instructions it might per
haps be worth while to consider whether upon the testimony here 
presented the defendants were injured by the ruling; whether 
upon a different one, presenting the issue defined by _the statute, _ 
they could have expected a different result, especially as the errors 
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seem to have originated with allowing the defendants to put in 
testimony which onght not to have been received against the 
plaintiff's objection, as we shall have occasion hereafter to ob8erve. 

But the other defense was that at the time of the fire the build
ings were unoccupied and that this fact, which was conceded, 
avoided the policy which contained a stipulation to that effect. 

Now, as to this, the statute says that a change in the property 
insured, its use or occupation, or a breach of any of the terms of 
the policy by the i11snred shall not affect the policy unless they 
materially increase the risk. A change from occnpancy to disuse 
of a building insured is a change in the use and occnpation within 
the meaning of this provision. Cannell v .. Phcenix Ins. Go., 59 
Maine, 582. The defendant had a right to have the jnry determine 
whether the fact that the premises had ceased to be occnpied had 
materia1ly increased the risk, but the instructions given took this 
question away from the jnry and affirmed the right of the plaintiff 
to recover notwithstanding the stipulation in the policy if the 
building had been vacated by tenants and other tenants were 
being sought for. The instruction is colorably supported by 
Garnwell v. Merch. & Fa1'rn . .lrI. F. Ins. Go., 12 Cush. 167. 
But it .does not appear that the policy there contained the same 
direct and specific stipulation as to the effect of vacating the 
premises; and, if it did, the decision would still be obsolete under 
a statute provision like ours, and herein it resembles the greater 
part of those cited in the elaborate argnment of defendants' coun
sel-good authorities doubtless for the doetrines for which he 
contends, in the absence of such statutory provisions, but not 
available to connteract those provisions. 

The inquiry is not now whether the insurers regard the differ
ence in the property as represented and as it really exists as 
material to the risk, or whether they were induced by the erroneous 
representation to enter into the contract. The statute presupposes 
that their local agents will do their fair duty in ascertaining the 
value and situation of the property, and refuses to allow them to 
set up an erroneous statement of this sort as a valid defense unless 
the jury find it contributed to the loss or materially increased the 
risk. 
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This is ·sufficient to dispose of the motion to set aside the ver
dict as against evidence. Thei·e is no testimony which was legally 
admissible which would imperatively require the jnry to find that 
the difference between the property as represented and as existi'ng 
contributed to the loss or materially increased the risk. 

The defendants were permitted to put in the daily report of 
their own agent which had no legitimate bearing on the:3e or any 
other question arising in the case and should have been rejected. 
If this report could be regarded as the application for insurance, 
the statute would make it conclusive against the defendants upon 
the question of value, for it was written by their agent whose • 
name was borne on the policy. R. S., c. 49, § 18. 

As it cannot be technieally so regarded there is no purpose 
for which the defendants could offer it that it can legitimately 
subserve. 

The testimony of Sabine as an expert in insurance business was 
also incompetent. This has been settled by repeated decisions in 
this state and elsewhere. In )]£alloy v. 1.1fo!iawk Valley Ins. Oo., 
5 Gray, 545, Bigelow, J., says that "the rnling of the court reject
ing the m~idencc of certain officers and agents of insurance com
panies in Boston, offered as experts to prove that the failure of 
the applicant and his men or any one else to occupy the said 
building for lodging increased the risk and was material thereto, 
was clearly right." The case is direct to the point as stated in 
the syllabus that the evidence of experts is not competent to show 
that the risk of fire is greater in unoccupied buildings. 

See also Jefferson Ins. Go. v. Ootheal, 7 Wend. 73. Joyce 
v . .1.1faine Ins. Oo.i 45 Maine, 168. Cannell v. Phmnix Ins .. Oo., 
59 Maine, 582. State v. Watson, 65 Maine, 74, 76, 77. 

vVe have, then, the simple facts that the plaintiff, a woman, • 
estimating the value of her bniidings at $3000 asked a friend to 
get insurance on thern to that amount; that the man who did the 
errand, and who may have answered the insurance agent's qnes
tion upon a rough estimation of the value from the outside appear
ance, stated their value at $5000 and got $2500 insurance; that 
their actual value was not more than $2200 or $2300. 

Under the circumstances, when the over-insurance was so small 
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and the amount of insnrance obtained was less than the valne as 

estimated by the owner, we cannot say that it is conclusively 
demonstrated that the overvalnation contribnted :o the loss or 

materially increased the risk. It was for the jury to say, and but 

for the misdiredion which may have prevented their passing upon 
it with the cleat· understanding that it was a vital question for 
them to decide, no new trial would be necessary. 

Upon the exceptions as made up and allowed, the entry must 

be, 
Exceptions sustained. 

APrtETON, 0. J., DANFORTH, VmGIN, PETERS and SYMONDS, 

JJ., concurred. 

ScuTTISH OoMMERCIAL INSURANCE Oo~IPANY vs. 0. B. PLUMMER 

& another. 

Onmberlalld. Opinion February 11, 1880. 

Bond. Lex loci. R. S., c. 49, § 50. License. Agency. Presumption. 

In an action upon a bond, wherein is the stipulation that "it is to be construed 
as to the liabilities of the obligor thereunder in the same manner, to all 
intents and purposes, as if it had been made in the state of New York," 
when no points in which the laws of said state are shown to differ from 
those of Maine in regard to the legal effect of the bond, its construction will 
be determined with reference to the laws of this state. 

Under R. S., c. 49, § 50, the requirement of an annual license does not reduce 
the agency to an·annual tenure. A new appointment is not required at the 
expiration of the license ; in order to renew the license, a certificate that the 
agency still continues is all that in this respect is necessary. 

The period of the obligor's liability not' being limited by the terms of the 
bond, otherwise than by the duration of the agency, nor by anything in the 
nature of the position held by the agent, and the default therein having 
occurred within the time during which he was the duly appointed agent of 
the plaintiffs, they, prbna facie, have a right to resort to this remedy upon 
the bond. 

When the agreed statement is silent about the license required by R. S., c. 49, 
§ 49, the court will not presume that either the insurance company or the 
agent acted without one. · 

Nothing appearing to the contrary, the presumption is in favor of the legality 
of contracts, and the legal action of the contracting parties. 
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ON FACTS AGREED. 

Action of debt on bond given by defendants as follows: 
"Know all men by these presents, that we, 0. B. Plummer 

and M. P. 0. Withers, of Bangor, Maine, are held and firmly 
bound unto tho ScoWsh Commercial Insnrance company of Glas
gow, Scotland, in the sum of one thousand dollars lawful money 
of the United States of America, to be paid to the said the Scot
tish Commercial Insurance company, for which payment well and 
truly to be made we bind onr heirs, exe(~utors and administrators 
firmly by these presents. Sealed with onr seals, dated at Bangor 
the 10th day of August, one thousand eight hundred and sevonty
fonr. The condition of this obligation is such, that if the abov.e 
bounden 0. B. Plummer shall faithfully perform his duties as 
agent of the said the Scottish Commercial Insurance company for 
Bangor, Maine, and shall duly and punctually pay over to the 
said the Scottish Commercial Insurance company, or its managers 
in Now York, the premiums and moneys collected by him for 
insurance of risks taken by the said the Scottish Commercial 

· Insurance c0mpany, then the above obligation to be void, other
wise to remain in full force and virtue. It being understood and 
this obligation is received by the said company upon the express 
condition that it is to be construed as to the liabilities of the 
obligor thereunder in the same manner to all il'ltents and purposes 
as if it had been made in the state of New York." 

The writ is dated December 17, 1878. Plea, non e8t factum, 
with brief statement that defendants have well and truly kept and 
performed everything in the condition of said supposed writing 
obligatory mentioned on their part to be performed and kept, 
according to the legal effect and ,intention of said condition. 

It was agreed that said bond was dnly executed by tho defend-
ants and delivered to the plaintiff company at the time of the date 
thereof. 

That at the time of such execution and delivery the defendant 
Plummer was a duly appointed agent of the plaintiff company and 
so continued until September 5, 1877, hut waa never appointed 
or re-appointed as such agent on or after August 10, 1875. 

That after the giving of said bond, and before the first day of 

.. 
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August, 1877, but after August 10th, 1876, said defendant Plnm
mer as such agent collected premiums and moneys belonging to 
said company to the amount of $180.38, which he has not paid to 
said company, although demand was made therefor on September 
5, 1877. 

Upon these facts the law court is to render judgment according 
to law. 

S. 0. Andrews & A. F. .Moulton, for the plaintiffs. 

A. Sanborn, for the defendants, contended, I. That the plaintiff 
company is· a foreign insurance company, and are prohibited from 
transacting insurance bu::;iness in this state without lieense there
for from the insurance commissioner, and that the case shows no 
such lieense. R. S., c. 49, § 49. 

That the bond, being given for the transaction of insurance 
bm,iness in Maine, an<l in contravention of this statute, was void. 

II. The case does not find that Plummer was licensed to act as 
sueh agent; and without such license, his aets as such agent were 
not only forbidden by law, but made a criminal offense. R. S., 
c. 5_0, § 49. 

His license for 1874 expired on the last day of June, 1875, Ly 
statute limitation. He then ceased to be agent; there is no pre
tense that if he had been licensed for 1874 his license was renewed, 
that he got a new license for 1875, or any subsequent year. The 
bond was dated August 15, 1874, and given under the license of 
187 4, and necessarily expired with the license. Counsel referred 
to R. S., c. 3, § 10 ; c. 86, § 43; c. 80, § 1. In all these cases the 
bond ceases when the bond ends. 

III. The alleged breach of the bond did not occur tm after 
August 10, 1876, and however his liability to plaintiff for money 
so collected in another form of action, he cannot be held liable in 
this action on the bond, because the bond had previously expired. 

IV. The agreed staternent of facts do not show what the laws 
of New York are, or that they differ from those of this state. The 
bond being made in this state must be construed by the laws 
thereof. 

SYMONDS, J. The bond, dated August 10, 1874, on which this 
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action of debt is brought, was given by the defendants for the 
:fidelity of one of them as the plaintiffs' agent, and for the prompt 
payment by him of all premiums and -othe~· moneys collected by 
him for insurance. 

It contains a stipulation that the laws of New York are to con
trol in determining the liabilities of the obligors, as if the bond 
had been made in that state. This stipulation, however, ceases to 
be of any practical value in deciding the case, from the fact that 
in the agreed statement on which it is submitted no points of dif
ference are shown between the laws of Maine and of New York 
as to the legal effect of such an obligation. In its construction, 
therefore, the court must proceed according to the laws of this 
state, of which judicial notice is taken. McKenzie v. Wardwell, 
61 Maine, 136. 

The period during w:hich the appointment of the agent, and the 
liability of the obligors for his fidelity, should continue, was not 
stated in the bond. Such a position is not an office for which 
there is a stated term uf service, nor is any legal limitation shown, 
at which the agency was to cease, or expire, without a new 
appointment. The bond, therefore, was for the faithfulness of 
the agent, while he should continue to act in that capacity, till 
he should resign, or his authority be revoked, or till some act was 
done, or proceeding had, by which the obligors were relieved 
from fnrther liability for his conduct. There is nothing to indicate 
that an annual appointment was expected or required. 

The case shows that when the bond was delivered, the defend
ant, Plummer, was the duly appointed agent of the plaintiff 
company, and so continued till September 5, 1877. It does not 
state that he was ever re-appointed after giving the bond, but 
contains the negative statement that there was no appointment 
or re-appointment either on or after August 10, 1875. 

Between August 10, 1876, and August 1, 1877, the agent 
collected moneys of the company amounting to $180.38, which 
were demanded of him on September 5, 1877, but have never 
been paid; and for the payment of them the security of his bond 
is sought in this action. 

The period of the defendants' liability not being limited by the 
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terms of the bond-otherwise than by the duration of the agency 
-nor by anything in the nature of the position held by the agent, 
and the default having occurred during the time within which he 
wa::i the duly appointed agent of the company, it would seem the 
plaintiffs were in position to claim resort to their remedy upon 
the bond. 

But it is against our laws-R. S., c. 49, §§ 49, 50-for a foreign 
irisnrance company to do business, or for a person to act as agent 
of snch company, in this state, without procuring an annual license 
therefor; and the agreed statement shows nothing about a license 
for the company or for the agent. 

The effect of this, it is claimed, is two-fold. 
I. That the requirement of an annual license reduces the agency 

to a11 annual tenure and that the bond, therefore, by implication 
covers only the first year, and expires with it. 

II. That if this limitation. does not defeat the obligation as to 
the default in 1876 and 1877, stm, as no license is shown, the 
bond appears to have been given for an illegal purpose, to ~ecµre 
the plaintiffs against loss in tho transaction of an un]awfnl busi
ness; and that they, therefore, are without remedy upon it. 

As to the first point, it is enough to say that, to obtain a new 
license under the statnte, a new appointment of the agent is not 
necessary. When the annual license expires, in order to renew 
it, a certificate that the agency continues, not a new appoin_tment, 
is required of the company. There ca-n be nothing in this to limit 
the agency to one year. 

The claim that, npon the agreed statement of facts, the court 
should hold the bond void for illegality proceeds upon a misap
prehension as to whore the burden of proof falls in that respect. 
It is for one who asserts the illegality of a contract, and would 
release himself from its obligation on that ground, to make the 
facts which support the claim appear in proof. Because the 
statement is silent on the subject, the court will not assume that 
either the company or the agent acted with out license, and there
fore illegally. Where nothing appears to the contrary, the pre
sumption is in favor of the legality of contracts and the legal action 
of contracting parties. Farnum, v. Bartlett, 52 Maine, 57 4. 
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Upon the agreed facts there is neither proof nor presumption 
that the business in which the agent was engaged was an illegal 
one, and nothing to deprive the plaintiffs of the security which 
they had taken against his default. 

Judgment for plaintijf s. Execution to 
issue for $180.38, and interest from 
September 5, 1877. 

APPLETON, 0. J., WALTON, PETERS and LIBBEY, JJ., concurred. 

HANNAH M. SMALLEY, appellant from decree of jndge of probate 
vs. BART K. SMALLEY. 

Knox. Opinion February 14, 1880. 

Will. Witness. Interest-beneficially. 

An heir at law, who is disinherited, isa competent witness in support of the 
will, by which he is disinherited. 

So, when though a legatee, his legacy is conceded to be less than his interest 
in the estate as heir. 

One receiving a trivial legacy under a will, by which he is deprived of a larger 
estate as heir, is not to be regarded as beneficially interested under the 
same, so that he cannot be an attesting witness thereto. 

FACTS AGREED. 

Appeal from a decree of the judge of probate for the connty 
of Knox, disallowing the will of Archelans Smalley, late of St. 
George in said county. 

The will, omitting the forrnal parts, is as follows: 
"l give and bequeath unto my beloved wife, Hannah M. and 

to each of my children equally alike, namely, Tobias Smalley, 
Eli F., Isaac K., Arehelaus, Jr., and Shepherd A. Smalley, all my 
real and personal estate." 

"I also give unto each of my children, namely, to the heir of 
Ketnrah Marshall, Mary Wilson, Henry Smalley, John H. Smal
ley, Bart K. Smalley, Sarah S. Shaw, Thomas G. Sm·alley, Joanna 
Pierson, and Aaron H. Smalley, one dollar each." 

VOL. LXX. 35 
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"1 give unto my children, Achsa Jane, Amelia A. and Lizzietta 
Smalley, one cow each when they are married." 

"I also appoint my son, Aaron H. Smalley of St. George, my 
executor of this, my will, to settle my said estate and to pay all 
my just debts." 

The will is dated May 1, 1871, and the attesting witnesses are 
Robert Long, Bart K. Smalley, and Orson H. Seavy. 

At a probate C(?urt held in said county, third Tuesday of March 
1879, said will having been presented for probate, it was ordered 
by the judge of probate that it should not be approved and allowed, 
as it was not executed in accordance with the provisions of R. S., 
but that the same be declared null and void. 

Whereupon the said Hannah M. Smalley gave notice that she 
claimed an appeal from said decree, and for the following reasons: 

1. Because the said will was improperly and illegally disap
proved and disallowed, and declared to be null and void. 

2. Because said will was duly executed in accordance with the 
provisions of the statutes of Maine, and the decision of said court 
in that respect was not according to the faet. 

3. Be~ause the said Archelaus Smalley, on the first day of 
May, A. D. 1871, then being in full life and of sound mind and 
of the age of twenty-one years, duly made and signed said writing 
testamentary, and the same was subscribed in his presence by 
three credible attesting witnesses, not beneficially interested under 
said will. 

4. Because said will ought, in law and in fact, to be approved, 
allowed and established as the last will r1nd testament of said 
Archelaus Smalley. 

This appeal was seasonably claimed and a bond filed by the 
appellant, and approved by the judge of probate, as required by 
the statute. 

The said Bart K. Smalley appeared in the probate court and 
contested the due execution of said will. 

Said Bart K. Smalley is a son and heir at law of the said 
Archelaus Smalley, and also a legatee under the will, as therein 
appears. 

The will is contested upon the ground that said Bart K. Smalley 
was not a competent witness to the will. 
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Said Archelaus Smalley left an estate of about one hundred 
and seventy-five acres of land with a dwelling house and other 
buildings thereon, and personal property sufficient to pay his 
debts. His real estate is valued at $1,000, and situate in St. 
George. 

The said Archelaus Smalley left at his decease the following 
children : 

Tobias Smalley, Eli F. Smalley, Isaac K. Smalley, Archelaus 
Smalley, Jr., Shepard A. Smalley, Achsa Jane Smalley, Amelia 
A. Smalley, Lizzietta Smalley, Henry Smalley, John H. Smalley, 
Bart K. Smalley, Sarah S. Shaw, Thomas G. Smalley, Joanna 
Pierson, Aaron H. Smalley, and Mary Wilson the daughter of a 

deceased daughter. 
The case is submitted to the law court. If the said Bart K. 

Smalley was a competent witness to the will, the decree of the 
judge of probate is to be reversed and a decree entered approving 
the will. If he was not a competent witness the decree of the 
judge of probate is to be affirmed . 

.A. P. Gould, for the appellant . 

.D. N. Mortland, for the appellee, cited R. S., c. 74, §§ 1, 9. 
Jones v. Tibbetts, 57 Maine, 572. 4 Stark. Ev. 745. R. S., c. 
82, § 84. 1 Greenl. Ev. 435. Scott v. McLellan, 2 Maine, 205. 
Hawes v. Humphrey, 9 Pick. 350. 

APPLETON, C. J. This is an appeal from a decree of the judge 
of probate disallowing the will of Archelaus Smalley. 

Bart K. Smalley, a son of the testator and a legatee under the, 
will to the amount of one dollar, was an attP.sting witness to the 
same. It is conceded that had there been no will his interest as 
heir at law would have been greater than that under the provisions 
of the will. · 

The will is contested on the ground that he was not a com
petent attesting witness. 

The statute relating to the. attestation of wills has undergone 
various verbal changes in the different revisions of the statutes. 

By the statute of 1821, c. 38, § 2, a will to be valid must "be 



548 SMALLEY V. SMALLEY .• 

attested and sub~cribed in the presence of the testator by three 
credible witnesses." 

In the revision of 1857, c. 74, § 1, a will fo be valid must 
be subscribed "by three disinterested and -credible attesting wit
nesses." 

In 1859, by c. 120, section first of c. 74 was amended by strik
ing out the words "disinterested and" and adding thereto "not 
beneficially interested under the provisions of the will." 

In the revision of 1871, c. 74, § 1, the words "the provisions of" 
were stdcken out so that now a will is required to be witnessed 
"by three credible attesting witnesses not beneficially· interested 
under said will." 

By a series of decisions in England and in this country it has 
been determined that the word ''credible" was used as the equiva
lent of "competent" so that the question in such case is whether 
the attesting witness was a competent witness. Warren v. Bax
ter, 48 M~ine, 193. Hawes v. Humphrey, 9 Pick. 361. Haven 
v. I£oward, 23 Pick. 10. Carlton v. Carlton, 40 N. H. 14. 

Now in this case Bart K. Smalley is not interested to sustain 
the will but rather to defeat it. When a witness is produced to 
testify against his interest, the rule that interest disqualifies does 
not apply. 1 Greenl. Ev.§ 410. A legatee, one of several heirs 
at law of a testator, the validity of whose will is in question, may 
be called as a witness in support of a will, when his interest is 
manifestly ad verse to that of the party calling him. Clark v. 
Vorce, 19 Wend. 232. So, in Sparliawk v. Sparhawk, 10 Allen, 
155, an heir at law, who is disinherited by the will is a competent 
witness in its support. It is against his interest to support the 
wHl and whether entirel.v or partially disinherited, the same rule 
must apply so long as it is his interest to defeat the will. 

So if it stand indifferent to the witnesses, whether the will, 
under whicl1 they are legatees, and to which they are witnesses, 
be valid or not, the witnesses, though legatees, are "credible." 10 
Bae. Abr. 525 of Wills D. When an attesting witness would 
take the same interest under a former will to which he was not a 
witness, as under a later will, he stands indifferent in point of 
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interest and is a good witness to prove the latter will. 3 Stark. 
Ev. 1692. 

It is apparent that Bart .K. Smailey, before any change of the 
statute of 1821, was a credible, that is a competent witness, 
because his interest would be adverse to the will. 

When the word "disinterested" was inserted in the statute, as 
opposed to interested, the result perhaps might be to exclude an 
attesting witness whose interest it was to defeat the will. 

· But whether so or not, when that word was stricken out and 
the attest,ing witness was required to be one not *beneficially 
interested• under the wm, the obvious intention was to exclude 
those, who were to receive a benefit tinder the will, not those, who 
were pecuniarily losers by its provisions. "The reason why a lega
tee is not a witness for a will being because he is presumed to be 
partial in swearing for his own interest;" that reason ceases to exist 
whe11 his interest is dissevered by such will. Oxenden v. Pen
'l'ise, 2 Salk. 691. 

One who is neither interested to defeat or sustain the will, may 
well be deemed disinterested. An heir at law, who is disinherited 
in whole or in part it, not disinterested in the result, for he l~as an 
interest to defeat the will. Hence he is not disinterested in the 
result. 

The ehange of language was to remedy or rather prevent such 
con el us ion. The witness beneficially interested under the will was 
one gaining by and under its provisions. But an attesting wit
ness who is called to establish a will by which he is divested 
of his inheritance can hardly be regarded as

1

'beneiicially interested v 

by it and so interested to maintain it. One losing an estate by a 
will under which he is a legatee for a cent or a dollar cannot in any 
ordinary use of language be considered as a gainer-or •benefici
ally interested, 9 unless a loss is determined to be a gain. As is 
well remarked by'Bigelow, C. J. in Sparha:wk v. Sparhawk, refer
ring to Haven v. 1£illiard, 23 Pick. 10, where it was mid to be 
held that a witness might be incompetent when his interest was 
adverse to the validity of the will; "certainly so far as it seems to 
support the proposition that an heir at law, who is disinherited in 
part or in whole by will, is incompetent as an attesting witness; 
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the case is contrary to well established principles, and must be 
overrnled." 

Undoubtedly, the object jn giving this trivial legacy was to 
guard against the witness taking a portion of the estate under the 
provisions of § 9 by which a child omitted in the will may have 
its share of the estate, unless such omission was intentional or 
such child had had its due proportion of the estate during the 
life of the testator. 

The decree of the judge of probate 
is reversed, and a decree is to be 
entered that the will be affirmed. 

WALTON, BARRows, DANFORTH, LIBBEY and SYMONDS, JJ., con
curred. 



APPENDIX. 
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NAHUM T. HILL, relator in petition for mandamus, vs. EDWARD 
H. GovE, Secretary of State. 

ANDREW R. G. SMITH, vs. Same. 

This cMe was heard at nisi prius only, and consequently not strictly in place here; 
but on account of its novelty, importance, and the great interest manifested during 
its procedure; from the soundness and salutary effect of the opinion, it is deemed 
worthy of preservation by insertion here-especially as the volume will lose nothing 
thereby, having otherwise its full and usual number of pages. I regret that it is 
impracticable to give even an abstract of the elaborate briefs of the learned counse 
who appeared in the case. REPORTER, 

To the Honorable Justices of the Supreme Judicial Court of 
Maine, now held at Fryeburg, in and for the county of Oxford, 
on the first Tuesday of December, 1879. 
Andrew R. G. Smith, of Whitefield, in the county of Lincoln, 

relator, in behalf of the state of Maine, respectfully represents 
and informs this honorable court that at the last annual Septem
ber election he was a candidate for election to the senate of Maine 
for the 59th legislature, from the district and county of Lincoln; 
that he received a plurality of all the votes cast for senator at 
s;:tid election in said district, as will ·fully appear by the official 
returns made to the office of the secretary of state from the 
several cities, towns and plantations in said district; that he is 
fairly elected to said office, and entitled to a certificate of such 
election from the governor and council ; that he is informed and 
believes, and has good reason to believe that said governor and 
council reject some of the returns that are in favor o:( your relator, 
and issue a certificate of election to a person who received only a 
minority of the votes cast and returned, and thus deprive your 
relator of the office to which he was fairly elected, by reason of 
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some slight errors, defects or informalities in said returns, which 
he has a legal right to correct by virtue of the statutes of the 
state, and could correct, if he could ascertain what those defects, 
errors or informalities are, by an examination of said returns. 

Your relator further shows and informs this honorable court, 
that on the seventeenth day of November, 1879, the governor and 
council passed a vote that the returns were opened on that day, 
and that the twenty days allowed by statute in which to make an 
application in writing to them for the correction of any errors, 
defects or informalities in said returns, or to show that the returns, 
and the records of the towns from which they came do not agree and 
to show which are correct, would begin to run from that day; and 
on the same day the committee on the part of said council appointed 
to open and tabulate said returns, made a report to the governor 
and council and submitted said returns and the tabulation thereof 
as a part of their re·port, and that report was duly accepted by the 
council, and by the governor approved and spread upon the records 
of the governor and council, and thereby said report, record and 
returns became public property and open to your relator as a citi
zen and a senator claiming his election. 

And your relator further shows and informs this honorable 
court, that on the second day of December, 1879, he made a 
request, in writing to said secretary of state, E.dward H. Gove, 
who is the legal custodian of said official returns, to permit him or 
his counsel to examine the returns from said district in the office 
of said secretary of state, or in his presence, in order to ascertain 
what errors, defects or informalities, or discrepancies between the 
returns and the records, if any, might exist, and in order that he 
might prepare the application in writing required by the statute, 
and state therein the errors alleged as the statute requires him to 
do, and for all other purposes contemplated by the constitution; 
but said secretary of state refused to allow such an examination, 
or any examination, and still persists in refusing, thereby depriv
ing your relator of his legal rights to see and examine a public 
record of this state, and of all means of correcting said discrep
ancies, errors, defects and informalities in said returns, if any 
should be found, and of his legal right to make such correction, 
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or to make the application for that purpose, and state the errors 
alleged, as the law requires him to do. 

Wherefore your relator prays that a writ of mandamus may 
issue from this honorable court to said Edward H. Gove, of 
Augusta, in the county of Kennebec, secretary of state, and the 
legal custodian of said returns, commanding him to permit your 
relator by himself and his counsel, or either, to have immediate 
access to said returns, and to examine the same at a suitable time 
and place and in a suitable manner for the purpose of exercising 
the rights, and ·complying with the requirements provided by the 
laws as hereinbefore set forth, and that a rule of court may issue 
to said respondent, commanding him to appear before said court, 
at Fryeburg, in the county of Oxford, on the 9th day of Decem
ber, 1879, being the seventh day of said December teem, and show 
cause, if any he has why the prayer of said petitioner should not 
be granted, and a writ of mandamus issue as prayed for. 

(Sworn to, and signed,) ANDREW R. G. SMITH. 

SUPREME J umcrAL CouRT,-OxFORD CouNTY,

December Term, 1879. 
Ordered, That notice of this petition be given to Edward H. 

Gove, of Augusta, in the county of Kennebec, by giving him in 
hand a true and attested copy of this petition and order of notice 
two days before the 9th day of December, 1879, that he may 
appear at the supreme judicial court, now in session at Fryeburg in 
and for the county of Oxford, and show cause, if any he has, why 
the prayer of said petition should not be granted and a writ of 
mandamus issue as prayed for. 

(Signed,) Wl\r. WIRT VIRGIN, 
Justice Sup. Jud. Oourt. 

ANDREW R. G. SMITH, relator in petition for mandamus, vs. 
EDw ARD H. GovE, secretary of state. 

I, Andrew R. G. Smith, of Whitefield, in the county of Lin
coln, on oath depose and say: 

That I am the relator in Andrew R. G. Smith, petitioner for 
mandamus against Edward H. Gove, secretary of state, that I am 
informed and believe that I was duly elected senator to the 59th 
legislature of Maine from the district and county of Lincoln, and 
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as such am entitled to a proper certificate of election; that I have 
reason to apprehend, and do apprehend that such certificate of 
election will be denied me by the governor and council, on the 
ground of some slight errors, defects or informalities in the official 
returns, which by the laws of this state I have the right to correct 
by the record ; that I desire to make application for that purpose 
to the governor and council, and specify the nature of the errors, 
if any, within the twenty days limited by statute, and to that end 
on the second day of December, 1879, I made application in writ
ing to the secretary of state to be allowed to examine the returns 
from said Lincoln county, in his office, or in his presence; that 
he refused to show me any returns or allow me access to any, and 
I did not see, and never have seen any of said returns, but have 
been denied access to them up to this day. 

(Sworn to and signed,) ANDREW R. G. SMITH. 

ANSWER. The respondent above named respectfully protests 
against any further proceedings by this honorable court upon the 
foregoing petition, because, as he says, in respect to all the mat
ters set forth therein, so far as he has any connection therewith, 
by the constitution and laws of this state, he is merely the politi
cal and confidential agent and servant of the governor and council of 
the state, and organ of executive will, and has no volition or power 
to act independently thereof; and he therefore respectfully submits 
that he ought not to be held to answer said petition. 

Without waiving his protest aforesaid, the respondent for an
swer says: 

I. That he has no knowledge, information or belief whether the 
petitioner was a candidate, and fairly elected to the senate of the 
state, or whether the same appears by the official returns from the 
several cities and towns in the district and county of Lincoln as 
he alleges in said petition. 

II. That he admits that on the 17th day of November, 1879, 
the committee on the part of the council appointed to receive the re
turns on file in the office of secretary of state, and proceed to open 
and tabulate the same as soon as convenient in accordance with 
the vote passed by the council, October 30, 1879, as follows, viz: 
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lN COUNCIL, ( 
Thursday, Oct. 30, 1879. ~ 

On motion of councillor Chase, councillors Foster and Brown 
were added to the committee on elections, and said committee was 
instructed to receive the returns on file in the office of secretary 
of state, and proceed to open and tabulate the. same as soon as con
venient. 

ATTEST: 
P. A. SA WYER, J)eputy Secretary of State. 

made a report as follows, viz :_ 

STATE OF MAINE, COUNCIL CHAMBER, ( 
Augusta, Nov. 17, 1879. ~ 

The committee on election returns, to whom were committed 
the election returns at the last session of the council respectfully 
report, that on the 31st day of October they received from the 
secretary of state the e,lection returns for senators and representa
tives to the legislature and county officers, and they proceeded to 
open the same and tabulate them, and now submit the tabulation 
of said returns. 

And the committee recommend that the twentJ. days spoken of 
in chapter 212, of the laws of 1877, be considered as commencing 
at the date of this report. 

Respectfully rmbmitted, 
E. C. MOODY, Chairman. 

IN COUNCIL, Nov. 17, 1879. 
Read and accepted by the council, and by the governor approved. 

ATTEST: 
P. A. SA WYER, J)eputy Secretary of State. 

which was accepted by the governor and council ; and be says 
that he has no knowledge of any vote passed by th~ governor and 
council respecting the same on the 17th day of November, but 
admits that on the 22d day of November, 1879, an order was passed 
relating to the same, as follows, viz : 

IN COUNCIL, l 
November 22, 1879. f 

Ordered, That the secretary give public notice that the governor 
and council will be in session from December 1st to 13th, for the 
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purpose of examining the official returns of votes for candidates 
for senators, representatives and county officers. 

Candidates claiming irregularities or other causes presumed to 
vitiate their: election will have reasonable opportunity to be heard 
either personally or by duly authorized counsel. 

Read and accepted by the council, and by the governor approved. 
ATTEST: 

P. A. SA WYER, Deputy Secretary of State. 

III. That the respondent has no knowledge, information or belief 
that said committee has at any time made a report to the governor 
and council, submitting said returns to them, and he says that the 
only report of which he has knowledge is the one before set forth, 
in which the tabulation of said returns by the committee only was 
submitted; and he denies that by virtue of said report, or in any 
other method said returns have been spread upon th'3 records of 
the governor and council, and thereby became public property and 
open to the petitioner, otherwise than by the order or permission of 
the governor and council in the exercise of their discretion, on ap
plication duly made to them. 

IV. That, he admits that on the second day of December, 1879, 
the petitioner made a request to him in writing, as follows, viz: 

To the Honorable SecretGtry of State of Maine : 
The undersign'ed respectfully representR that he was a candidate 

for the senate of Maine at the last annual September election from 
the district and county of Lincoln. That as such he has an inter
est in the official returns of votes cast in the several cities, towns 
and plantations in said district, and forwarded to the office of sec
retary of state, and fearing that there may be defects and infor
malities in the same that can be corrected according to the laws of 
the state, requests that he may have an opportunity, immediately, 
in the office of secretary of state, or in his presence, to examine 
said returns by himself or counsel, for the purpose of correcting 
any defects or informalities that may be found therein-as is his 
right under the laws of this state-and for all other purposes con
templated by the constitution. 

ANDREW R. G. SMITH. 

Augusta, Maine, Dec. 1, 1879. 
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But he denies that he was at that time, is now or ever since the 
said second day of December has been the legal custodian of said 
official returns; and he further denies that he refused to allow 
such an examination as was requested by the petitioner, or any ex
amination, and that he still persists in so refusing, or that he has 
deprived the petitioner of any supposed legal right which he may 
have to see and examine said returns; and he says that upon the 
making of said application to him, he informed the petitioner that 
the returns set forth in his request were not in the respondent's 
possession, and that he had no authority or control over them, and 
that if the petitioner desired to see them he must make his appli
cation to the governor and council in whose possession they were. 

V. And the respondent further answering says, that on the 
thirty-first day of October, 1879, he delivered the returns in the 
petition mentioned, to the committee of the executive council, in 
accordance with the requirements of the vote of the council 
hereinbefore set forth, dated October 30, 1879 ; that said returns 
were then sealed, the seals thereof never having been broken 
since they were received at the office of secretary of state ; and 
that since he delivered said returns to said committee, no one of 
them has ever been in the custody, or possession, or under the 
authority or control of the respondent, and that he has never had 
it in his power to exhibit said returns or any part of them to the 
petitioner or any other person. 

Wherefore the respondent prays that he may be hence dismissed 
and for his costs. 

(Sworn to and signed,) E. H. GOVE. 

0. IJ. Baker, for the petitioners. 

A. P. Gould, for the respondents. 

OPINION OF VIRGIN, J. The conclusion is clear that under the 
statutes at present existing, the relators, having the interest set 
forth in the petitions, might legally claim a reasonable opportunity 
to inspect the official returns of votes from the several cities, towns 
and plantations in their respective districts. They had a legal 
right, under reasonable regulations, to see them, after they were 
opened for examination by the governor and council. Upon the 
constitutionality in all respects of the statutes, touching-this ques-
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tion, the court does not undertake in the present proceeding, to 
pass; but is of the opinion and rules that under the constitution 
itself, independently of the statutes, the same right of inspection 
by the relators exists. 

The court further holds that the respondent, as secretary of 
state, is the legal custodian of these official returns, as of other re
cords of the state, responsible for their safe keeping and bound to 
exhibit them at all proper times to those whose interest is such as 
to justify an examination by them. 

But while it is not doubted that the right of public inspection 
exists to the extent indicated, and may be asserted and enforced 
against the respondent if he without cause refuse to exhibit them 
upon demand therefor properly made, it is one of the requirements 
of the constitution that the governor and council shall examine all 
these returns within a comparatively limited period and shall issue 
summons to such persons as shall appear to be elected. The duty 
to examine them necessarily includes the right of possession of 
them for such time as is required to complete the examination. 
The respondent could not lawfully assert against the governor and 
council such a right of possession as in their judgment would be 
inconsistent with the performance of the duty devolved upon them 
by the constitution. When then, the right of public inspection 
comes in collision with the necessary possession of the returns by 
the executive body appointed to examine them, the respondent can
not be in fault if the former yields and the latter prevails. 

Upon the question whether at any particular time while the 
governor and council are engaged in examining the returns, or 
under the circumstances then existing, it is reasonable for them to 
be open to the inspection of others or not, the court will not under
take to pass. It would be impracticable for the court, by process 
directed to the respondent to attempt to control the action of the 
governor and council in this respect. Nor is it a matter over 
which the court exercises a superintending authority. 

While engaged in examining the returns, the governor and 
council act in an executive capacity; upon the responsibility of 
their official station and the sanctity of their official oaths. They 
are the final depositories of trust and power from the people in 
regard to it. What limitations upon the rights of others the per-
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formance of their own duties necessarily imposes, they must deter
mine. It has long been tqe established law of the state that, in 
any matter intrusted to them, the discretion of the court cannot 
be substituted for theirs ; that their action, within the sphere of 
their executive duty in affairs submitted to their own judgment, 
cannot be controlled by judicial process. They are in these res
pects a co-ordinate branch of the government, over which this 
court does not preside. 

If a mandate were to issue, directing the respondent to exhibit 
the returns to the relators, there must still be a reservation in the 
decree itself of the right of the govern or and council to hold them 
exclusively whenever the fulfilment of a constitutional obligation 
on their part imperatively demands it. The mandate, therefore, 
if issued, would in terms recognize their responsible discretion in 
the premises. 

From the answer in the cause, it appears that, when the relators 
demanded of the respondent the production of the returns they 
were in the possession of the governor and council, the time for 
their examination not having expired. The law accorded to the 
relators the right to see the returns, whenever an opportunity 
could be afforded them consistently with the performance of the 
duty devolved upon the executive department; but it left the gov
ernor and council acting under the obligations and responsibilities of 
their high office, the final judges of.. what the discharge of their own 
duty necesRarily required; and whether, at any particular time, or 
under any special circumstances, there was in fact a necessity to de
tain tham from the relators, whose right to see them whenever it did 
not unreasonably interfere with the performance of the official duty 
on the part of the governor and council, was clear. 

Petition dismissed. 
Writ denied. 
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QUESTIONS SUBMITTED BY GOVERNOR GAROF,LON, 

December 31, 1879, 

WITH THE ANSWERS OF THE JUSTICES OF THE SUPREME ,JUDICIAL 

COURT THERETO. 

'I'o the Honorable Alonzo Garcelon, Governor of Maine: 

BANGOR, January 3, 1880. 

The undersigned, Justices of the Supreme Judicial Court, have 
the honor to submit the following ans_wers to the questions pro
posed: 

QuESTION 1. When the governor and council decide that there 
is no return from a city, on which representatives can be sum
m~ned to attend and take their scats in the legislature, is it their 
duty to order a new election ; ~r is it competent for the house of 
representatives, if it shall appear that there was an election of 
such representatives in fact, to admit them to seats, though no 
return thereof was made and delivered into the office of secretarv . ., 
of state? 

ANSWER. No authority is given to the governor and council, 
when there is no return, to order a new election. When the seat 
of a representative has been vacated by death, resignation or oth
e-rwise, provision is made by :revised statutes, chap. 4, secs. 38, 
44, 47, for the filling of existing vacancies. By these provisions 
whenever the municipal officers, therein mentioned, by any means 
have knowledge of the death of a representative-elect, or of a 
vacancy caused in any other way, it is. their duty to order a new 
election. If it appears to the house of represeutatives that there 
was an election of representatives in fact, they should admit them 
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to their scats, thongh no return thereof was made to the secretary 
of state. The representative is not to be deprived of his rights 
becanse municipal offieers have neglected their duty. 

QrrEsTION 2. Is it competent for the governor and coun-cil to 
allow the substitution of other evidence in place of "the returned 
copies of sueh lists," as are provided for in article 4, part first, 
section 5, ?.~· the constitution, to enable them to determine what 
persons "appear to be elected" representatives to the legislature 
4'by a plurality of all the votes returned?" 

ANSWER. This refers to the substitution authorized by the act 
of 1877, chap. 212. The constitution calls for a return that is 
regular in essential forms, and which truly represents the facts to 
·be described by it. But much of the constitutional requirement 
is directory merely. It does not aim at depriving the people of 
their right of suffrage or their right of representation for formal 
errors, hut aims at avoiding such a result. Where the c~!?:stitu
tjsmal requirement has not been fully, or has been defectively, 
executed by town officers, it is in aid of the constitutional provi
sion to supply the omission or deficiency as neai:ly and as correctly 
as may be. Such is the purpose of the statute .. It is competent 
for the governor and council to allow an erroneous roturn, or one 
that is informal or defective, to be aided and corrected by an attested 
copy of the record, as by statute provided. The object of th~ __ c9n
stitntional provisions respecting elections is to furnish as many safe
g~ards as may be against a failure, either through fraud or mistake, 
correctly to ascertain and declare the will of the people as ex
pressed ·in the choice of their officers and legislators. Renee the 
requirement that not on]y shall the returns he made on the spot, 
in open town meeting, but a record of the vote shall be made at 
the same time and authenticated in like manner. If, by accident 
or willful neglect, there is an error or omission in the return, what 
can be §_a,fer than to refer to the duplicate statement made in the 
record to correct it? This the statute of 1877, chapter 212, allows 
to be done. And while the language is permissive, it falls within 
the well known legal rule, that when public rights are concerned 
it shall be construed as mandatory-a command clothed in the 
language of courtesy, so clothed because it could not be doubted 

VOL. LXX. 36 
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that high and honorable officials would unhesitatingly avail them
selves of all lawful means to declare the result of an election 
according to the actual fact, in obedience to the fundamental prin
ciples of popular government. The governor and council a.re 
bound by the statute. lt is mandatory upon them. It imposes 
a duty to the public that must be peJ:'.formed. Whether the act 
referred to contravenes the constitution in allowing oral evidence 
to be received to show the intention of voters in casting their votes 
is a question raised by another part of the statute, which we are 
not now called upon to consider. If unconstitutional in the latter 
respect, that would not affect the constitutionality of the other 
separate and independent provisions. 

QuEsTION 3. Is a return, signed by less than a majority of the 
selectmen of a town, or the aldermen of a city, valid within the 
requirements of the same section i 

ANSWER. To this question we answer that, while a town may 
legally elect as many as seven selectmen, the well known practice 
is to elect only three, and in such cases a return, to be valid must 
be signed by a majority of them; because by no possibility can a 
less number constitute a legal quorum. But the rule is otherwise 
with respect to the aldermen of cities. Most of our cities are 
l'equired by law to have as many as seven aldermen, and none of 
them, we believe, have less than five. To constitute a quorum it 
is only necessary to have a majority of the whole number present, 
and when such a quorum is present a majority of the quorum may 
do business. Supposing the number to be seven, four would con
stitute a legal quorum; and three, being a majority of that quo
rum, could legally act, although the fourth should refuse to join 
them, or should oppose their action. Consequently, if a return 
from a city, having five or seven aldermen, is signed by three of 
them, it may be a valid and legal return, because only four may 
have been present, and, in such a case, (three being a majority of 
those present,) could legally act, although the fourth should oppose 
their action and refuse to join them. When such a retnrn is laid 
before the governor and council they cannot know, and they 
have no right t'o assume that the return is not valid. It is the 
duty of the aldermen to be in session and examine the ward 
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returns, compare and declare the votes, and of the clerk to make 
a record thereof. From that record, a certified copy of which is 
returned, the law presumes that a quornm of the aldermen was 
present. The law with respect to quorums and majorities is cor
rectly stated in 5 Dane's Abridgement, 150, and 1 Dillon's Muni
cipal Corporations, sections 216 and 217. In the latter work it 
is said that bodies composed of a definite number act by majorities 
of those present, provided those present constitute a majority of 
the whole number. Or, to use Mr. Dane's illustration : If the 
body consists of twelve councilmen, seven is the least number that 
can constitute ,a valid meeting, though four of the seven may act, 
-that is, a majority of the whole must be prese11t to constitute a 
legal quorum, but a majority of the quorum may act,-and so far 
as we are aware, the law is so stated in substance by all ancient 
and modern authorities. The rule applicable to such cases is sim
ilar to that which applies to our house of representatives. The 
whole number of representatives established by law is one hun
dred and fifty-one. A majority, (that is, seventy-six members) 
constitute a quorum to do business. If there is actually that num
ber present, and a majority of them (that is thirty-nine members) 
vote in the affirmative, a valid law can thereby be enacted or other 
business transacted. If less than seventy-six members arc pres
ent, then no legal business can be done, except to adjourn, or 
compel the attendance of absent members. This is familiar law 
and illustrates the principle applicable to the aldermen of cities, 
and shows how and why a return, signed by less than a majority 
of the whole number, may be, an<l so far as the governor and 
council are concerned, is conclusively presumed to be valid. They 
have no right to go behind the return. 

QuESTION 4. Is a return by the aldermen of a city, which does 
not give the number of votes cast for each person voted for as a 
member of the legislature, and does not show what persons were 
voted for as such members, in any one of the several wards of such 
city, a valid return within the requirements of the same section 1 

ANSWER. We are not sure that we comprehend the full scope 
of this question. Our answer will meet all of its proposed pur
poses. It is immaterial whether the aldermen returned t0 the 
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governor and council the detailed vote of each ward separately, 
or whether they returned the . result ot' all the votes of all the 
wards for each candidate together. Either mode is a satisfactory 
way of reaching the same result. Substance only is sought for in 
such matters. Nor is it a material matter that, instead of return
ing all the names of persons voted for, there is a return of votes 
as "scattering," provided that, however such votes may be added 
or subtracted, some candidate or set of candidates appear to be 
chosen by a plurality of the votes thrown~ The governor and 
council cannot officially know, nor have they the right to ascer
tain, that the votes returned as "scattering" were not actual bal
lots, with the word scattering written thereon. Nor is the elec
tion of candidates to be chosen by a plnrality of votes to be defeated 
because the whole number of votes or ballots may be stated erron
eously, or not stated a~ all. The constitution contains no such 
requirement, and the statutory provision requiring it, is entirely 
unimportant and inapplicable to cases where a plurality of votes 
elects. It is a well settled rule of construction, that where the 
general terms of a statute em brace aeveral subjects, but are found 
to be practicably applicable to some of the subjects and not to 
other!'.S, it is to be construed as embracing those subjects only to 
which it is practicably applicable. 

QuEsTION 5. Are returns from towns or cities, which are not 
attested by the town or city clerk, valid within the same section ? 

ANSWER. Returns from towns and cities which are not attested 
by the town, plantation or city clerk are not valid. The attesta
tion of the clerk is a.pre-requisite to any action ()f the governor and 
council in counting votes. 68 Maine, 588. If, however, the clerk 
should be absent, a clerk pro ternpore may be chosen, or a deputy 
clerk may be appointed, under the statute of 1872, c'hap. 17, and 
the amendment thereof, by the act of 1874, chap. 159, and the re
turns of such clerk pro tempore or deputy clerk, are to have the 
same force and effect as if signed by the clerk. 

QuESTION'6. Have the governor and council a right to reje_c,t 
returns of the election of members of the legislature, required by 
the same section, from the officers of towns, which were not made, 
signed or sealed up, in open town meeting? 
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ANSWER. The. governor and council must act upon the returns 
forwa1·ded to the secretary of state. If they pt1rport to be made 
si~!~~d and sealed up in open plantation or to~n ineeting, they 
constitute the basis of the action of the canvassing board. No pro
vision is found in the (}_onstitution or in an_y statnte of this state, 
by virtue of which they would be authorized to receive evidence 
to negative the facts therein set forth. They, therefore, have no 
such power. The statement of the municipal officers is in that 
respect conclusive. 

QuESTION 7. Is the return of two persons, purporting to be the 
selectmen of a town, valid and sufficient evidence of the vote of 
the town, when it appears that there were at the time of the 
meeting, at which the election was had, but two selectmen of that 
town? 

ANSWER. When a majority of the selectmen are absent from 
a meeting for election purposes, or being present "neglect or re
fuse to act as such, and to do all the duties required of them, the 
voters at such meeting may choose so many selectmen pro tem. 
as are necessary to complete the number competent to do the 
duties," R. S., chap. 4, sec. 20. In case of the death or the re
moval of all the selectmen, two would be sufficient and compe-
tent to act. The inquiry is, "if the return would be valid when 
there shonld be but two selectmen at the time of the meeting at 
which · the election was had.:' If the other selectmen had de
ceased prior to the meeting, the snrvirnrs might act, and their 
action would be legal. But the canvassing board are to be gov
erned by the returns. Evidence would not be admissible to prove 
the fact that there were but two selectmen of the town. The 
governor and conncil cannot officially know that there are only 
two. 

QUESTION 8. Can a person who is not a citizen of the United 
States at the time, be legally elected or constituted a selectman 
of a town? 

ANSWER. A person not a citizen may be elected or constituted 
a selectman, so that his official acts bind the town, and are valid 
so far as affects the public-such an one would be an officer de 
facto and clothed with apparent right. His acts would bind the 
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town. Dane v. Derby, 54 Maine, 95: "An officer de facto is 
one who comes into office by color of a legal appointment or elec
tion. His acts in that capacity are as valid so far as the public 
is concerned as the acts of an officer de fure. His title cannot 
be inquired into collaterally." The People v. Oook, 4 Selden, 
89 : "The precise definition of an officer de facto," observes Big
low, Chief Jnstice, in Fitchburg R. R. Company v. Grand 
Junction and Depot Company, 1 Allen, 557, "is one who comes 
in b_y the forms of law and acts under a commission or election 
apparently valid, but in c.:rnsequence of some illegality, incapa
city, or want of qualification, is incapable of holding the office." 
Indeed there is an entire unanimity of opinion on this subject in 
all the states of the Union where this question has arisen, as well 
as in the courts of the United States. But the fact of alien age 
is not allowed to be proved. This was determined in the French
ville case, 64 Maine, 589, where it was shown that the c~erk was 
an alien who could neither read nor write the English language, 
and where almost every conceivable irrngnlarity existed, yet evi
dence outside of the returns was held inadmissible. Nor \Vould 
such fact have any effect, if it_ appeared in and by the return 
itself. 

(JuESTION 9. If a ballot has a distinguishing mark, in the judg
ment of the governor and council, such as would make it illegal 
under the statutes, have they authority to disregard it in their as
certainment of what persons appear to be elected, where it ap
pears by the official return of the officers of the town that such 
vote was received by the selectmen subject to the objection, and 
its legality referred to the governor and council for decision? 

ANSWER. The presiding officers are to determine whether the 
ballot offered has a distingnishing mark or figure, so that, if re
jected, the voter may procure a ballot if he chooses, to which no 
exception can be taken. But if the ballots have distinguishing 
marks or figures, it is no part of the duty of the officers of the 
town to make any report in reference thereto. They should re
ject the ballot, if offered, when it is within the prohibition of the 
statute. The statute prohibits the rejection of the ballot, "after 
it is received into the ballot box." It is then to be counted. The 
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governor and council have nothing to do with the question. Their 
duty is to count the votes, regardless of the fact improperly set 
forth in the return. They are now here constituted a tribunal 
with judicial authority to determine what shall constitute a dis
tinguishing mark or figure, nor can they legally refuse "to open 
and count the votes returned." 54 Maine, 602. When the ballot 
has been once received in the ballot box, neither the selectmen 
nor the governor and council can refuse to count it . 

• QUESTION 10. If the names of persons appear in the return, 
without any number of votes being stated or carried out against 
them, either in words or figures, is it the duty of the governor 
and council to treat those persons as Im vi11g the same number of 
votes as another person received for the same office, and whose 
name is placed first in the return, if they find dots under the fig- · 
ures or words set against such other person's name. 

ANSWER. If the ditto marks or "dots" are placed under the 
figures or words of the first candidate's vote, the return should be 
conn ted. Where it appears by the letters or figures in the first 
line, and by ditto marks or by dots in the following lines, that the 
same class of candidates receivAd the same vote, there can be no 
ground for rejection. The word ditto and its abbreviation "do" 
aud the dots or marks that stand for the word ditto are of com
mon use, and have a perfectly well defined meaning, known to 
persons generally. That meaning should not ~e disregard ed. 
We answer the question in the affinnati ve. 

QUESTION 11. Have the governor and council the legal right to 
decide what kind of evidence they will receive, and what the 
mode of proceeding before them shall be to enable them to de
termine the genuineness of returns required by the article and 
section of the constitution above mentioned ? 

ANSWER. We assume that the "genuineness of the return" 
referred to relates either to the signatures of the officers sign
ing, or to alterations of the return. The governor and council 
have no power to reject the returns on either g1·otrnd, unless 
an objection in writing is presented to them setting forth that the 
signatures of such officers ( or some one of them) are not genuine, 
or that the return has been altered after it was signed. Then 
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notice thereof should be given to all persons interested, and when 
adjudicating upon the facts, the governor and cotmcil should be 
governed in the admission of evidence by the established rules of 
evidence in accordance with the law of this state. The witnesses 
should be duly ~orn that they may be punishable for the crime 
of perjury, if they willfully and corruptly testify falsely. The 
governor and c01~ncil have no right to reject the return for such 
cause, without giving the parties interested therein, a fair oppor
tunity to be heard. The genuineness of the return in these p~r
ticulars is to be presumed, and this presumption remains until 
overcome by evidence produced as before said. 

QUESTION 12. If the governor and council have before them 
two lists of votes returned from the same town, differing mater.i
ally from each other in the number of votes returned as cast for 
the same persons, but identical in all other respects, both having 
been duly received at the secretary's office, and they have no evi
dence to enable them to determine which is the true and gen nine 
return, are they required to treat either of them as valid? 

ANSWER. When two lists of votes are returned to the office of 
the secretary of state by the clerk of any city, town, or planta
tion, and both are duly certified, the return first received at the 
office of the secretary m11st be the basis of the action of the gov
ernor and council. If defective, or not a true copy of the record, 
it can be correc_ted, or the defects supplied only in accordance 
with the provisions of the statutes relating thereto. 

This government rests upon the great constitutional axiom 
"that all power is inherent in the people." "It is a government 
of the people, by the people and for the people ;" and if 
administered in the spirit of its founders "it shall not per
ish from the earth." Its constitution was formed, to use the 
apt expression of one whose memory is embalmed in the hearts 
of his countrymen, "by plain people," and "plain people" must . 
administer it. The ballot is the pride, as well as the protection, 
of all. It is the truest indication of the popular will. The of
ficial returns required from the municipal officers of the several 
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pllJ.ntations, towns and cities, are and will be made by ''plain 
people," and made, to0, in the hurry and bustle and excite
ment of an election. They are not required to be written 
with the scrupulous nicety of a writing master, or with the 
technical accuracy of a plea in abatement. The sentences may 
be ungrammatical, the spelling may deviate from the recognized 
standard; but returns are not to be set at naught because the 
penmanship may be poor, the language ungrammatical, or the 
spelling erroneous. It is enough if the returns can be under
stood, and if understood, full effect should be given to their nat
ural and obvious meaning. They are not to be strangled by idle 
technicalities, nor-is their meaning to be distorted by carping and 
captious criticism. When that meaning is ascertained there 
should be no hesitation in giving to it full effect. The language 
of Mr. Justice Morton in Strong, petitioner, 20 Pick. 484, is 
peculiarly appropriate to the subjects under discussion. "What," 
he asks, "shall be the consequence of an omission by the select
men or town clerk to perform any of these (their) prescribed duties 
and upon whom 8hall it fall? For a willful neglect of duty the 
officers would undoubtedly be liable to punishment. But shall 
the whole to,vn be disfranchised by reason of the fraud or negli
gence of their officers? This would be punishing the innocent for 
the fraud of the guilty; it would be more jnst and more conso
nant to the genius and spirit of our institutions, to inflict severe 
penalties upon the misconduct, intentional or accidental, of the 
officers; but to receive the votes whenever they can he ascer
tained with rea.,onable certainty. If no return, or an imperfect 
one, be received, let it be supplied or corrected by the original 
record, if any there be." The returns should be received with 
favor and construed with liberality, for, he adds, "from the men 
that usually are, and of necessity, must be employed to make 
them, great formality and nicety cannot be expected, and should 
not be required." The general principle, which governs, is, that 
while there should be a strict compliance with the provisions of a 
statute, yet when they are merely directory, such strict compliance 
is not essential to tho validity of proceedings under such statute, 
unless they are declared to be therein. This is specially applica-
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ble when the rights of the public or of third per'sons are 
concerned. The dominant rule is to give such a_ construction 
to the official acts of municipal officers as will best comport 
with the meaning and intention of the parties, as derived 
from a fair and honest interpretation of the language used, and 
to sustain rather than to defeat the will of the people, ar~d thus 
disfranchise the citizen. 

JOHN APPLETON' 

CHARLES w. w ALTOiq"' 

WM. G. BARROWS, 

OHARLE8 DANFORTH, 

JOHN lt. PETERS, 

ARTEMAS LIBBEY' 

JOSEPH w. SYMONDS. 

STATEMENT AND QUESTIONS SUBMITTED 

January 12, 1880, 

WITH THE ANSWERS OF THE JUSTICES OF THE SUPREME JUDICIAL COURT 

THERETO. 

Immediately after the annual election of September 8, 1879, 
copies of the lists of votes cast in the several towns and plantations 
for various state and county officers, duly attested by the selectmen 
of towns and assessors of plantations, and by either the town 
clerk, deputy clerk, or clerk pro tem, and like copies of lists of 
votes given in the several wards of the cities, duly attested by the 
mayor, city clerk, and a majority of a legal quorum of the· alder
men present, we1·e dnly returned and delivered into the office of 
the secretary of state, thirty days before the first Wednesday of 
January, 1880. The governor and council opened these returns 
November 17, 1879. Application in proper form was made by 
parties interested for inspection of sai11 retu rns for the pnrpose of 
discovering and correcting any defects or errors therein, but in a 
large majority of cases such inspection was refused by the governor 
and council, or granted so late and in such manner as to be of no 
avail for the correction of errors. Senators and representatives 
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elect made application to the governor and council within twenty 
days after the, retnrns were opened, stating the error alleged, and 
gave due notice thereof to persons to be affected by such correc
tion, or requested the same to be given, and offered to correct any 
error found therein by the record, or by substituting for such 
returns if defective, duly attested copies of the record in such case 
as pfovided by statute, and by offering such other evidence as is 
authorized by chapter 212 of the laws of 1877, but the governor 
and council refused to receive such evidence or to correct any 
error in said returns or to receive a duly attested copy of the 
record to be Etubstituted for any retnrn defective by reason of any 
informality. Under these circumstances the governor and council 
proceeded to examine the returns with the following results: 

The return from the city of Portland was duly signed and 
showed upon its face all the facts necessary to constitute a legal 
election. It showed the whole number of ballots given, and that 
Moses M. Butler, Almon A. Stront, Reuel S. Maxcey, Samuel A. 
True and Nathan E. Redlon eaeh received over six hundred and 
forty votes plurality over each. of the candidates opposed to them. 
The only defect alleged in said return was that it contained the 
words and figures-"Scattering, one hundred and forty-three, 
143," but this number if added or subtracted or disregarded 
would still leave each of the candidates above named a large 
majority of all the votes cast as above stated. The governor and 
council rejected said return, and refused to summon the five rep
resentatives above named who were elected, and appeared to be 
elected by a plurality of all the votes returned, to attend and take 
their seats, and refused to report their names and residences to 
the secretary of state to be included in the certified roll to be 
furnished by him to the clerk of the preceding house of represen
tatives as required by law. Subsequently to the making of said 
return, Moses M. Butler, one of said representatives eleet, died, 
and in pursuance of the provisions of chapter 4, ~§ 38, 44 and 47 
of the revised statutes, a new election was ordered by the munic
ipal officers of the city of Portland, and at such election Byron D. 
Verrill was elected by a majority of over one thousand votes over 
all others, and a proper return was made to the office of the 



572 STATEMENT AND QUESTIONS, JAN'Y 12, 

secretary of state; but no summons was ever issued to said Verrill, 
and the governor and council refused to report his name to the 
secretary of state for the purpose above stated. In the city of 
Lewiston, Liberty H. Hutchinson, Isaac N. Parker and Silas W. 
Cook were elected by a clear majority of all the votes cast. In 
the city of Saco, George Pa.rcher, in the city of Rockland,Jonathan 
S. Willoughby and Theodore E. Simonton, in the city of Bath, 
Guy C. Goss, were in like manner duly elected representatives. 
In each of these four cases the returns were in due form and 
signed by the mayor, city clerk, and three aldermen. The 
governor and council in each of the above cases r~fused to issue 
summonses and to report the names and residences of said elected 
representatives to the secretary of state to be incl udod in the 
cert.Hied roll. In the Webster, Lisbon and Durham class, William 
H. Thomas appeared by the returns to be elected by a majodty 
of eighty-three votes. The returns from said towns were without 

. defect and were duly signed by all the selectmen of each town. 
Upon rumor that the governor and council refused to issue a 
summons to the persons elected becanse it was alleged that the 
names of the selectmen signed upon the returns from the towns 
of Lisbon and W ebstor were signed by one person in each town, 
all of said selectmen appeared before the governor and council 
and made oath that the signatures were genuine. In this district 
another ground taken was, that it apvoared from extrinsic and ew 

parte evidence that either tho return was not sjgued and sealed, 
or the record not made up in open town meeting. Tho governor 
and council refused to issue a summons to said WHliam H. 
Thomas, or report his name to be entered on said certified roll, 
but did issue a snmmons to Samnel H. Beal, a person who was 
riot elected and did not appear to be elected by said returns. 

In the classed towns of which Stoneham is one, A. F.· Andrews 
was duly elected by a plurality of all the votes cast. There was no 
defect upon the face of the returns, but the govern or and council 
rejected the return from Stoneham without notice to any party, 
upon ex parte affidavit that such return was not made in open 
town meeting, and refused to issue a summons to said Andrews 
or report his name to be placed upon the certified roll required 
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by law, but did issue a summons to Osgood N. Bradbury, who 
did not appear to have received a plurality of votes cast and who 
was not elected as matter of fact. In the classed towns and plan
tations, of which the town of Gouldsboro was one, Oliver P. 
B~agdon was dnly elected by a plurality of all the votes cast. 
The return of Gouldsboro was read by the gov crnor and council 
as containing the name of Oliver B. Bragdon, although upon 
inspection of the return it shows that the name written therein 
was in fact Oliver P. Bragdon, and the summons was refused to 
said Oliver P. Bragdon and was issued to James Flye, although 
it appeared upon the face of the return that he did not receive a 
plurality of the votes cast. 

In the class composed of the several towns and plantations of 
which the town of W flston is one, Frank 0. Nickerson was elected by 
a plurality of the votes cast; but the governor and council rejected 
forty-three votes, appearing by the return of one of said towns to 
be thrown for Frank Nickerson, and refused to receive a certified 
copy of the record which showed said votes to be thrown for said 
Frank 0. Nickerson, or correct said return thereby; and refused 
to· issue the summons required by law, and to report his name 
and residence to be entered on the certified roll above named, but 
issued a summons to J olrn H. Brown; although had the certified 
copy _of the record been received, a11d the returns corrected thete
by, said Nickerson would have appeared to have been elected. 

In the Cherryfield district Henry 0. Baker was elected by 
receiving a plurality of the votes cast, and it so appeared on the 
face of the returns which were regular in form; but the governor 
and council rejected the return from the town of Cherryfield, 
because it was alleged that one of the selectmen signing said return 
was an alien, and refused to issue a summons to said Baker, and 
did issue a summons to Lincoln H. Leighton, who did not appear 
by the returns to be elected, and who was not in fact elected. 

In the Farmington district Cyrus A. Thomas received a plural
ity of all the votes cast, and it so appeared npon the face of the 
returns; the whole number of ballots in the return of Farmington 
was 842; the number of votes for Thomas was 437; the number 
of votes for Lewis Voter was 401 ; the sum total of these votes is 
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838 ; the returns from the Farmington class were in due form. 
In this district another ground taken was that it appeared from 
extrinsjc and ex parte evidence that either the return was not 
signed and sealed-, or the record not made up in open town meet- · 
ing. The governor and council rejected the return from Farming
ton, and refused to issue a summons to Cyrus A. Thomas, and 
did issue a summons to Lewis Voter. Voter returned the summons 
with a letter resigning and declining to act. 

The town of Skowhegan gave H. S. Steward 595 votes, and 
Daniel Snow 302 votes. The return from the town was regular 
in form, but appended thereto was a protest that the form of the 
ballots cast for said Steward, and received by the selectmen into 
the ballot box, constitnted in itself a distinguishing mark. The 
governor and council refused to issue a summons to said Steward, 
and did issue a summons to Daniel Snow. 

In the Ashland district John Burnham received a majority of 
all the votes cast; in the return for Ashland his name was spelled 
John Burnam; the opposing candidate was Alfred Cushman; the 
return from Merrill Plantation contained the name 0f Alford 
Cushman; the number of votes in the Ashland and Merrill returns 
was such, that if the Ashland vote had been counted for John 
Burnham,. and the Merrill return for Alfred Cushman, 01· both, 
had been rejected, John Burnham would have appeared to have 
been elected. The governor and council issued a summons to 
Alfred Cushman, and refm,ed to issue it to John Burnham. 

In the Jay district John R. Eaton received a plurality of all 
the votes cast, and it so appeared by the returns which were per
fect in form. It was alleged that the return from the town of 
Jay was not signed and scaled in open town meeting, though on 
its face it purported to have been. The governor and council 
refused to issue a summons to John R. Eaton, but did issue one 
to James 0. White. 

In the N ewcustle district the return from Newcastle shows that 
the votes were thrown for E. K. Hall, they being in fact thrown 
for Edward K. Hall, as appears by the record, attested copies of 
which were offered in evidence before the governor and council, 
but which were by them refused. Had this correction been made, 
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Edward K. Hall would have appeared by the face of the returns 
to have been elected; but the governor and council refused to 
issue a summons to Edward K. Hall, but did issue a summons to 
James W. Clark. 

In the New Sharon district David M. Norton received a clear 
plurality of all the v-otes cast, and it so appeared on the face of 
the returns, which were in due form. It was alleged that the 
three signatures of the three selectmen of the town of New Sha
ron were in one hand writing. Without evidence, and without 
notice to any person interested, the governor and council rejected • 
the return from this town, and refused to issue a summons to 
David M. Norton, but did issne a summons to George W. Johnson. 

In. the Fairfield district A. B. Cole received a plurality of all 
the votes cast, and it so appears by the returns, which were 
perfect in form; a second return was made from the town of 
Fairfield npon a recount, and was marked "amended return." By 
counting either return A .. B. Cole had a clear majority of at least 
55 votes; but the governor and council rejected both returns, 
refused to issue a summons to A. B. Cole, and did issue a summons 
to Harper Allen. 

In the Searsport district Robert French received a plurality of 
all the votes cast, as appeared by the returns which were regular 
in form. It was alleged that the return from Searsport, when it 
reached the office of the secretary of state, was unsealed or not 
properly sealed. The governor and council rejected this return, 
refused to issue a summons to Robert French, and did issue a 
summons to Joshua E. Jordan. 

In the Lebanon district Isaac Hanscom received a p1nral\ty of 
all the votes cast, and it so appeared by the returns, whicl1 were 
correct in form, with the exception that the town clerk of Lebanon 
did not sign the return from that town. Attested copies of the 
record of the town of Lebanon were offered to be substituted for 
said return for the nu rpose of amending the same, bnt the gov
ernor and council refused to receive said attested copies. Had 
said attested copies been received it would have appeared by the 
returns as amended that Isaac Hanscom received a plurality of 
all the votes cast, but the governor and council refused to issue a 
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summons to Isaac Hanscom, but issued a summons to Stephen D. 
Lord. · 

In the Robbinston district Robert M. Loring rnceived a plu
rality of all the votes cast; but the vote of Robbinston was rdnrned 
for Robert Loring, instead of Robert M. Loring; the record had 
the same errnr, but the ballots had been preserved, n.nd were all 
for Robert M. Loring. Proof of this fact was offered to the gov
ernor and council, but they refused to receive such evidence, 
refnsed to issne a summons to Robert M. Loring, but did issue a 
summons to James M. Leighton. 

In the Danforth and Vanceboro district, Charles A. Rolfe 
received a plurality of all the votes cast, and it so appeared on 
the face of the returns, which were regular in form. The return of 
the town of Vanceboro was signed by the town clerk pro tempore. 
This return was rejected by the governor and council, because 
signed by a clerk pro tempore.; they refused to issue a summons 
to Oharles A. Rolfe, but did issue a summons to Aaron H. Wood
cock. 

In the Exeter-Garland district George S. Hill received a plu
rality of all the votes cast; the returns were in due form. The 
Garland return gave the name of George S. Hill iu full, and also 
the name of .Francis W. Hill, ·the opposing candidate in full. 
The return from Exeter gave the names of G. S. Hill and F. W. 
Hill. The record of the vote in the towll' of Exeter bore the 
names of George S. Hill and Francis W. Hill. A certified copy 
of the record was proffered to the governor and conncil, which 
they refused to receive. Had such certified copy been received 
and the return amended in accordance with the fact, George S. 
Hill would have appeared by the retnrns to have been elected. 
The governor and council refused to issue a summons to George 
S. Hill, but did issue a summons to F. W. Hill. 

The facts relating to certain seats in the senate are as follows:
In Cumberland county, Joseph A. Locke, Andrew Hawes, Henry 
C. Brewer, and David Duran received a clear majority of all the 
votes cast, as appears by the returns which were regular in form. 

The facts in regard to the city of Portland were the same as 
already stated, except that th.e returns showed 34 votes tabulated 
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as scattering. The return from Otisfield omitted to state the whole 
number of ballots. In the return from West brook the vote was 
given in full, both in letters and figures, opposite the name of 
Joseph A. Locke, but opposite the names of Andrew Hawes, 
Henry 0. Brewer and David Duran ditto marks were used, both 
under the letters and figures. The returns of Port land, West
brook and Otisfield were rejected by the governor and council; 
they refused to issue summonses to Andrew Hawes, Henry C. 
Brewer and David Duran, and did issue summonses to Daniel W. 
True, Edward A. Gibbs and William R. Field. 

In Franklin county George R. Fernald received a plurality of 
all the votes cast, and it so appeared by the returns, which were 
regular in form. The governor and council rejected the returns 
from Farmington, Jay and New Sharon, the facts in regard to 
which have been hereinbefore stated; refused to issue a snmmons 
to George R. Fernald, and did issue a summons to Rodolphus P. 
Thompson. 

In Washington county Alden Bradford and Austin Harris re
ceived a plurality of all the votes cast, as appears by the returns, 
which are regular and in due form. The governor and council 
rejected the retums from the towns of Vanceboro and Cherry
field, the facts concerning which have already beens tated, refused 
to issue a summons to Alden Bradford, and did issue a summons 
to James R. Talbot. 

In Lincoln county, Andrew R. G. Smith received a plurality of 
all the votes cast; the returns were regular in form. In the returns 
from two towns the name of Andrew R. C. Smith was returned 
instead of Andrew R. G. Smith. The records of both towns gave 
the name of Andrew R. G. Smith. Certified copies of such records 
were proffered to the governor and council in order to correct 
said returns thereby. Had said certified copies been received, it 
would have appeared by the returns as amended that said Andrew 
R. G. Smith was duly elected; but the governor and council refused 
to receive said copies, or to correct said returns thereby, or to issue 
a summons to Andrew R. G. Smith, but did issue a summons to 
Isaac T. Hobson. 

In York county Charles P. Emery, Joseph W. Dearborn and 
VOL.LXX. 37 
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George II. Wakefield received a plurality of all the votes cast. 
Charles P~ Emery received a summons. In the case of each of 
the others, one of the initials was given incorrectly in the return 
of one town, but if the vote of the city of Saco had been counted 
each would have appea1~ed by the returns to be elected. But the 
governor and council rejected the Saco returns, the facts concern
ing which have been heretofore stated, refused to issue summonses 
to Joseph W. Dearborn and George H. Wakefield, and did issue 
summonses to Ira S. Libby and John Q. Dennett. 

In all the cases, senatorial or representative, where returns were 
rejected on extrinsic evidence that they were not signed and sealed 
or the records not made up in open town meeting, it does not ap
pear on the returns themselves, but does appear by certificate 
of the selectmen on the back of the official envelopes enclosing said 
returns, that said returns were signed and sealed, and the records 
made up in open town meeting. 

On the thirty-first day of Decerr~ber, A. D. 1879, the governor 
required the opinion of the justices of the supreme judicial court 
upon certain quest,ions submitted ,by him, and by the opinion of 
said justices in reply thereto, it appeared that the objections 
and alleged defects in tho returns herein before stated were with
out foundation in law. The governor and council were requested 
in all these cases, to recall the summonses, which by the opinion 
of the court appeared to have been improperly issued, and to re
port the names and places of residence of the persons legally 
elected to both branches of the legislature to the secretat·y of 
state, to be entered upon the certified roll as required by law, but 
this they refused to do. 

A certified roll was furnished by the secretary of state to the 
clerk of the preceding house of representatives, containing the 
names of one hundred and twenty-two persons properly summoned 
as representatives elect, and seventeen persons heretofore enume
rated, viz: Lewis Voter, Daniel Snow, Alfred Cushman, James 
0. White, Leonard H. Beal, Osgood N. Bradbury, George W. 
Johnson, Lincoln H. Leighton, Aaron W. Woodcock, Harper 
Allen, Joshua E. Jordan, F. W. Hill, James W. Clark, James 
Flye, John H. Brown, James M. Leighton and Stephen D. Lord, 
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and no more, no names of representatives for the five cities above 
enumerated appearing on said roll. 

On the first Wednesday of Jan nary, 1880, the assistant clerk 
of the preceding house of representatives, the clerk of said preced
ing house beiug present, proceeded to call the names on the certi
fied rn11 above described, whereupon one hundred and thirty-five 
persons answe~ed to their names. Attention was then called by 
one of the persons, so responding, to the vacancies appearing upon 
the reading of said roll. 

A motion was then made that the representatives from said five 
cities, appearing by the returns from said cities to have been actu
ally eleeted, should be permitted to participate in the organization 
of the honse. The assistant clerk refused to put the motion, and 
refused to entertain an appeal. Motion was then made that acom
mittee be raised to inform the governor and council that a quorum 
was present and ready to take the oath. Upon that question a call 
for the yeas and nays was demanded and it was so taken, and there 
were seventy-three voted in the affirmative and none in the nega
tive. Attention was then called to the fact that no quorum was 
present. Motion was then made to adjourn, which said assistant 
clerk refused to entertain or pnt, and the same was put. by the 
mover and declared carried. Thereupon a number of the mem
bers left the hall. The governor and council appeared to admin
ister the oath. One of the members summoned called the atten
tion of tho governor to the fact that nci quorum had voted to qualify, 
but tho governor declined to notice this act on the part of the num
ber snmmoneJ. Thereupon the governor proceeded to administer 
the oath. 

After the rolls containing the oath were signed, the governor 
announced that seventy-six persons summoned had subscribed the 
oath, among whom were the persons previously enumerated by 
name as appearing on said roll, except Lewis Voter and Daniel 
Snow. 

The announcement of the governor that seventy-six persons 
had subscribed the oath was doubted by a member who had sub
scribed the oath, and a repeated demand was made that this 
announcement should be veiified by reading the names of those 
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who had subscribed, but the assistant clerk declined so to do. 
Protest was made against the administration of the oath before 
it was administered. Thereupon an election of speaker was 
attempted, and John C. Talbot received seventy-two votes, no 
other votes being thrown. 

On the next day sixty members summoned, and whof?-e names 
appeared on the certified roll, applied to James D. Lamson, who 
claimed to be president of the senate, to be qualified, and he 
refused in writing to administer to them the oath required by 
law. 

The facts connected with the alleged organization of the senate 
on the first Wednesday of January, 1880, are as follows :-A 
certified roll was furnished by the secretary of state to the secre
tary of the preceding senate, on which were the names of twenty
three persons properly summoned, and who appeared to be elected 
as shown on the face of the returns, together with the names of 
Daniel W. True, Edward A. G_ibbs and William R. Field, of 
Cumberland county, Rodolphus P. Thompson, of Franklin county, 
James R. Talbot, of Washington county, Isaac T. Hobson, of Lin
coln county, Ira S. Libby and John Q. Dennett, of York connty, 
and at 10 o'clock in the forenoon, on said day, said secretary of 
the preceding senate called the names on the roll and each one 
responded. 

Thereupon one of the members, properly snmmoned, called 
attention to the fact that the. names above enumerated on the roll 
had been substituted for the names of Andrew Hawes, Henry 0. 
Brewer and David Duran, of Cumberland county, Georg0 R. Fer
nald, of Franklin county, Alden Bradford, of Washington co~rnty, 
Andrew R. G. Smith, of Lincoln county, Jeremiah W. Dearborn 
and George H. Wakefield, of York county, who appeared by 
the returns to be elected, and moved that their names be sub
stituted on the. roll for those first above enumerated. The sec
retary refused to entertain the motion ; the oath was then ad
ministered by the governor and council ; the motion was im
mediately thereafter renewed, and the secretary again refused to 
entertain the motion; a~ appeal was then taken to the senate; the 
secretary refused to put the qnestfon; protest was then made 
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that unless the substitution moved was made, eleven members 
properly summoned, and having a plurality of the senatorial votes 
in their respective counties, would refuse to participate in the or
ganization of the senate. No attention having been paid to this 
protest, said eleven members did not participate in the further 
proceedings. The remaining twenty' persons proceeded to vote 
for president of the senate, _and James D. Lamson received 
twenty ballots, which were cast by twelve members properly sum
moned, and by the eight persons first above enumerated. 

Public protest was irnm·ediately made by a member duly sum
moned against the election of James D. Lamson as president of 
the senate, because he had received the votes of but twelve persons 
lawfully summoned. 

The remainder of the officers of the senate were elected in the 
same I?anner, and by the same persons as the president. 

On the 12th ciay of January, 1880, the persons claiming to be 
the legally elected members of the legislature, but having present 
less than seventy-six in number, attempted to meet in joint con
vention for the purpose of witnessing the administration of oaths 
to J arnes D. Lamson, to qualify him to exercise the office of gov
ernor, together with twenty me'mbers of the senate, only twelve 
of whom appeared to be elected by the returns. On the same day 
sixty-two members of the house, to whom James D. Lamson, 
claiming to be president of the senate, had refused to administer 
the oath, and who were properly summoned, together with John 
R. Eaton, William H. Thomas, A. F. Andrews, David M. Nor
ton, Henry C. Baker, Charles A. Rolfe, A. B. Cole and Robert 
French, Oyrus A. Thomas, Hiram A. Steward and John Burnam 
previously mentioned, together with the representatives of the 
cities of Portland, Lewiston, Saco, Rockland and Bath, met in the 
hall of representatives and organized by the choice of speaker, 
clerk and other officers, after being qnalified by taking the oaths 
prescribed by the constitution, before William M. Stratton, clerk 
of the courts for Kennebec county, and authorized by dedimus 
J>otestatem to administer oaths according to law. The speaker 
received eighty-two votes ; the clerk received eighty votes; the 
assistant clerk received eighty-one votes. After organizfrig, the 
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following members, Isaac Hanscom of Lebanon, Edward K. Hall 
>of Newcastle, Robert M. Loring of Robbinston district, George S. 
Hill of Exeter, Frank 0. Nickerson of Linneus, and Oliver P. 
Bragdon of Gouldsboro district, were admitted by resolution to 
act as members prinia facie of said house of representatives. Oµ 
the same day in the senate chamber, eleven members properly 
summoned, together with Andrew Hawes, David Duran, Henry 
0. Brewer of Cumberland county, Jeremiah W. Dearborn, George 
R. Wakefield of York county, George R. Fernald of Franklin 
county, Alden Bradford of Washington county, the facts concern
ing whose election have been hereinbefore stated, met together, 
and were called to order by Jeremiah Dingley, a senator elect 
from Androscoggin county, on whose motion Austin Harris, senator 
elect fron:f Washington county, W3S chosen to preside as chairman 
and Charles W. Tilden was chosen secretary pro tem. Upon 
resolution, Andrew R. G. Smith of Lincoln county, was admitted 
prima f acie to a seat. 

Upon motion, the members elect present proceeded to make a 
permanent organization by the election of president, secretary, and 
other officers. Joseph A. Locke, of Cumberland, ,vas chosen presi
dent, receiving eighteen votes, and Charles W. Tilden was chosen 
secretary, receiving nineteen votes. The members were qualified, 
before election of offi~ers, by taking the oaths prescribed by the 
constitution, before William M. Stratton, clerk of courts for 
Kennebec county, and authorized by dedimus potestatem to ad. 
minister oaths. In the organization of both branches of the 
legislature, the names of all the members elect, who appear by the 
uncorrrected returns to be elected, were placed upon a roll and 
were called before proceeding to organize the same, as herein 
last mentioned. 

On the foregoing statement the following questions are sub
mitted: 

BANGOR, J anuar_y 16, 1880. 
The undersigned, justices of the supreme judicial court, have 

the honor to submit the following answers to the interrogatories 
proposed and based upon the accompanying statement of facts: 

QuEsTION 1. Have the governor and council a right under the 
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constitution to summon· a person to attend and take a seat in 
the senate, or house of representatives, who by the official returns 
under the decision of the court, does not appear to be elected, 
but defeated or not voted for; or would such summons be merely 
void as exceeding the power of the governor and council under 
the constitution. 

ANSWER. An election has been had by the electors of this state. 
The rights of the several persons voted for, depend upon the votes 
cast. The result should be truly determined in accordance with 
the constitution and laws of the state. It was the duty of the 
governor and council thus to declare it. Any declaration of the 
vote not thus ascertained and declared is unauthorized and void. 
The governor and council examined the returns and undertook 
to declare the result as appeared by the returns. Various ques
tions involving the true constrnction of the constitution and stat
utes relating thereto arose, and the governor, by virtue of his con
stitutional prerogative, called upon this court for its opinion upon 
the qnestions propounded. By the provisions of the constitution 
the court was required to expound and construe the provisions of 
the constitution and statutes involved .. It gave full answers to those 
questions. The opinion of the court was thus obtained in one of 
the modes provided in the constitution for an authoritative deter
mination of "important questions of law." The law thus deter
mined is the conclusive guide of the governor and council in the 
performance of their ministerial dnties. Any action on their 
part in detel'mining the vote as it appears by the returns in viola
tion of the provisions of the constitution anu law thus declared 
is an usurpation of authority, and must be held void. It only 
remains to apply those principles to the subjects embraced in the 
questions propounded. 

The governor and council have no right to summon a person to 
attend and take his ~eat in the senate or house of reJJresentatives, 
who by the returns before them, was not voted for, or being voted 
for was defeated. To summons one for whom no votes had been 
cast would be a deliberate violation of official duty. To summon 
those whom the returns show were not elected would be eqnally 
such violation. Either would be intrnders without right into a 
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legislative body. The summons thus given would be void, as in 
excess of any powers conferred by the constitution. Grant this 
power, and the right of the people to elect their officers is at an 
end. 

QUESTION 2. Has the holder of any such summons a right to 
take part in the organization, or subsequent proceedings of either 
house, to the exclusion of the members rightfully elected, as shown 
by said returns under the decision of the court; or does such right 
rest in said last named member to the exclusion of the member 
summoned from the same district~ 

QuEsTION 3. If summonses were issued, under the facts recited 
in the statement herewith submitted, to Lewis Voter of Farming
ton district, Daniel Snow of Skowhegan district, Alfred Cushman 
of Ashland district, James 0. White of Jay district, Leonard H. 
Beal of Lisbon district, Osgood N. Bradbury of Stoneham district, 
George W. Johnson of New Sharon district, Lincoln H. Leighton 
of Cherryfield district, Aaron H. Woodcock of Vanceboro district, 
Harper Allen of Fairfield district, Joshua E. Jordan of Searsport 
distrid, would such summonses give either of the above-named 
persons a right to take part in the organization, or subsequent pro
ceedings of the house; or would such right rest in Cyrus A. 
Thomas of Farmington district, Hiram S. Stewart of Skowhegan 
district, John Burnham of Ashland district, John R. Eaton of Jay 
district, William H. Thomas of Lisbon district, A. F. Andrews 
of Stoneham district, David M. Norton of New Sharon district, 
Henry 0. Baker of Cherryfield district, Charles A. Rolf of Vance
boro district, A. B. Cole of Fairfield district, Robert French of 
Searsport district, to the exclusion of the persons summoned from 
the same district ~ 

QuEsTION 4. If summonses were issued under the facts recited 
in the statement herewith submitted, to Daniel W. True, Edward 
A. Gibbs, William R. Field of Cumberland county, Rodolphus P. 
Thompson of Franklin county, James R. Talbot of Washington 
county, John Q. Dennett and Ira S. Libby of York county, wonld 
such summonses give either of the above named persons a right 
to take part in the organization or subsequent proceedings of the 
senate; or would such right rest in Andrew Hawes, David Duran, 
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and Hel}ry C. Brewer of Cumberland connty, George R. Fernald 
of Franklin county, · Alden Bradford of Washington county, 
George H. Wakefield and J. W. Dearborn of York county, to the 
exclusion of the person summoned from the same district ~ 

ANSWER. The second, third and fourth questions may be ans
wered together. The answer to the first qnestion covers much of 
the ground embraced by these questions. Holders of summonses 
which are void for the reason that the governor and council have 
failed to correctly perform the constitutional obligation resting 
upon them, have no right to take a part in the organization or in 
any subsequent proceedings of the house to which they are wrong
fully eertificated. They are not in fact members. But the mem
bers rightfully elected, as shown by the official returns, and the 
opinion of the court upon the propositions heretofore by the gov
ernor presented to the court, are entitled to appear and act in the 
organization of the houses to which they belong, unless the house 
and senate, in judging of the election and qualification of members 
shall determine to the contrary. 

A member without a summons, who appears to claim his seat, 
is prima jacie entitled to equal consideration with a m~mber who 
has a summons isimed in violation of law. 

He is not to be deprived of the position belonging to him, on. 
account of the dereliction of those whose duty it was to have given 
him the usual summons. The absence of that evidence may be 
supplied by other evidence of membership. The house and senate 
have the same right to consider and determine whether, in the 
first instance, such persons appear to have been elected, and finally, 
whether they were in fact elected, as they have of any and all the 
persons who appear for the purpose of composing their respective 
bodies. 

Under the facts recited in the statements submitted to us, we 
are of the opinion that Lewis Voter and associates, first named in 
question three, were not entitled to act, and that Cyrus A. Thomas 
and associates lastly named in the question were entitled to act 
in the house as members, and that Daniel W. True, and those 
first named in question four were not entitled to act, and that 
Andrew Hawes and others with him named were entitled to act as 
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members of the senate. In neither case did the senate or house 
itself act upon the question of their membership. Both the senate 
and house, (meaning the bodies assembled to he organized as 
such,) were debarred from any action thereon, by the conduct of 
the presiding sec-retary and clerk. The assumption of such officers, 
that no question should be entertained relative to the rights of 
persons whose names are not upon the rolls furnished by the sec
retary of state, but who were claimants of seats, was unwarrantable. 
The statute of 1869, embodied in the revised statn tes, chapter 2, 
section 25, cannot preclude either the senate or house from amend
ing and completing the rolls of membership, according to the facts. 
Each house bas the constitutional right to organize itself. 

The form provided for aid and convenience in effecting the 
organization does not confer upon a temporarily presiding officer 
such conclusive power. 

We have not failed to carefully consider the act of 1869', chap
ter 67, incorporated into R. S., <~hapter 2, § 25 ; and so far as it 

\ 

declares· that "No person shall be allowed ,to vote or take part in 
the organization of either branch of the legislature as a member, 
unless his name appears upon the certified roll of that branch of 
the legislature in which he claims to act," we think it clearly 
repugnant to the constitution which declares that each house shall 
be the judge of the election and qualification of its own members. 
It aims to control the action of eaeh within its constitvtional powei~ 
till after a full organization, with a majority determined and fixed 
by the governor and council. 

By their action in granting certificates to men not appearing to 
be elected, or refusing to grant certificates to men clearly elected, 
they may constitute each house with a majority to suit their own 
purposes, thus strangling and overthrowing the popular will as 
honestly expressed by the ballot. The doctrine of that act gives 
to the executive department the power to rob the people of the 
legi~lature they have chosen, and force upon them one to serve its 
own purposes. 

It poisons the very fountain of legislation, and tends to corrupt 
the legislative department of the government. It strikes a death 
blow at the heart of popular government and renders its founda-
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tion and great bulwarks-the will of the people, as expressed by 
the ballot-a farce. 

Each house has the same power, and is charged with the same 
duty, to declare the election of its own members and organize in 
any legitimate way as before the passage of that act. 

QuEsTION 5. Docs the same rule apply, when the member 
summoned appears by the returns to be elected, only because of 
some error in the name or initials of the candidate not summoned 
when such error is correctible by law, under the decision of the 
court, and the official reeord states the name and i11itia ls correctly, 
under the facts of the Lincoln senatorial district, and the repre
sentative distl'icts of Exeter, Newcastle, Gouldsboro', Weston and 
Robbinston, as recited in the statement herewith submitted ; or 
when the member summoned appears by the returns to be elected, 
only by rejecting the returns of one town because unsigned by the 
town clerk, though a dnly attested copy of the record of said town 
is seasonably offered as a substitute and rejected, under the facts 
as recited in the statement of the Lebanon district. 

ANSWER. In the answers of Jan nary 3, 1880, this court held, 
that, in cases like those stated in this question, it is the duty of 
the governor and council to hear evidence and determine whether 
the ~?_2!:d or r_~_tnt!l is correct, and, if they determine the :i;e_cord 
to be correct, to receive it or a duly certified copy of it, to correct· 
the return, as is provided by chapter 212 of the acts of 1877. 

Ent in such case they are required to determine an issue of fact, 
whether the record or return is correct, and, so far as their action 
is concerned, in determining that fact, we think their determina
tion is conelnsive, subject, of course, to be reversed by the house. 
If, however, they should refuse to hear evidence and determine 
the question, and should, by reason of snch refusal, issue a summons 
to the candidate not elected, the case would fall under the rule 
above stated. 

QuESTION 6. If the snmmons described in question 1 is void, 
and persons holding such summonses take part in the organization 
of either senate or house of representatives, and, without the 
votes of such persons, there are less than sixteen (16) members 
in the senate, and lees than seventy-six (76) members in the 
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house, voting for and against any of the officers of the so-called 
senate or house, have snch bodies any legal organization or officers? 

ANSWER, If objection was made to the admissibility of the 
illegally summoned persons, as set forth in the statement presented 
to ns, and the honses took no action thereon, then an orgn.nization 
of house or senate, in the manner described in this question, 

1 would be illegal and void. 
The court expressed the opinion, on a former occasion, that the 

senate could organize with less than a qnornm of members, (35 
Maine, 563), where less than a quorum were elected, a condition 
of things that might happen when it required a majority of votes 
to elect senators-that decision met the necessities of that occa
sion. Bnt the doctrine of that case cannot apvly, when a quorum 
is in fact elected. 

QUESTION 7. ,vithout such legal organization in either house 
or senate, or without sixteen (16) members in the senate and 
seventy-six (76) members in the house, present and voting, on the 
given measure, can any valid law be enacted, any legal officer cho
sen or any business whatever be legally done, except to adjourn; 
and if any business, what business ~ 

QuESTION 8. Without a legal organization formed, and legal 
oflfoers chosen, by seventy-six (76) members, present and voting, 
in the house of representatives, and sixteen (16) members, present 
and voting, in the senate, can either house, compel the attendance 
of absent members? 

ANSWER. Without a legal organization formed and legal officers 
chosen by seventy-six members, present and voting, in the house 
of representatives, and by sixteen members, present and voting, 
in the senate, upon the given measure, no officers can be chosen 
or law passed or business done, except to adjourn. 

No less than seventy-six members can constitute a quorum of 
the honse of representatives, nor can less than sixteen members, 
(now that a plurality elects,) constitute a quorum of the senate. 
Nor can either house, without a legal organization formed and 
without legal officers chosen, compel the attendance of absent 
members. 

It is the house or senate when formed and organized that has 
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the power to compel such attendance, and it is not within the 
power of persons who are merely members elect to do so. The 
attendance may, under our constitution, be compelled by such 
penalties as each house may provide. Until a legal organization 
has been effected, there is no house to provide penalties for such 
purpose. Until a legal organization is completed, there is no 
officer in either house to issue a warrant against the ab sent mem
ber. No such power was committed, or intended to be committed, 
into the hands of persons not comprising and acting as an organ
ized and completed house. It has frequently ha·ppened in our 
history, that legislative bodies have been delayed days, and some
times weeks, without being able to complete an organization for 
the want of a quorum. 

QuESTION 9. To make up the legal quorum required on any 
vote in either house, can the votes of any person be counted who 
though summoned, does not appear to be elected by the official 
returns under the constitution, and the <lecision of the court ? 

ANSWER. Not if -the attention of the house is called to the 
fact that such persons are illegally summoned, and objection is 
seasonably made t:> the counting of such persons for the purpose 
of making up a quorum; and the house does not act upon the 
question of their admissibility. 

By the constitution, art. 4, § 5, ''the senate shall, on the first 
Wednesday of January, annually, determine who are elected by a 
plurality of votes to be senators in each district." 

QUESTION 10. Uan the governor and council legally administer 
the qualifying oath to the members elect of the house of repre
sentatives when, on a yea and nay vote, as shown by the record, 
only seventy-three (73) members, both sides inclusive, vote on the 
motion to request the attendance of the governor and council for 
that purpose? 

QuESTION 11. Can a valid organization of the house be made 
under the revised statutes, chap. 2, § 23, when, under the facts 
as stated in question 10, a protest was entered, at the time, that 
no quorum was manifest on the yea and nay vote, and, notwith
standing that protest, the clerk refused to put a motion to adjourn, 
and the governor appeared and administered the oath. 
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QuESTION 12. Can the governor and council legally administer 
the qualifying oaths to the members elect of the senate, when 
only twenty (20) members, both sides inclusive, vote on the 
motion to request their presence for that purpose, and of that 
twenty (20), eight (8,) though summoned, did not appear to be 
elected by the official returns under the constitution and the 
decision of the· court, and were not in fact elected~ 

ANSWER. These three questions, referring to the qualification 
of members by the administration of the required oath, may be 
answered together. By the constitution, the oath is to be taken 
and subscribed in the presence of the governor and council. By 
the statute, R. S., chap. 2, § 23, the clerk of the preceding house 
shall preside until the representatives elect "shall be qualified and 
elect a speaker; and, if no quorum appear, he shall preside, and 
the representatives elect present shall adjourn from day to day, 
until a quorum appear and are qualified, and a speaker is elected." 

Thus, it will be seen that, while by the statute the clerk is to 
preside until a quorum shall appear and be qualified, it is not 
provided, either in the constitution or the statute, that a less 
number than a quorum shall not be qnalified. Nor can the yea 
and nay vote on the motion to request the attendance of the gov
ernor and council, for the purpose of administering the oath, be 
deemed of any importance. If the governor and council had 
appeared, without a motion or a vote, their authority would have 
been the same. We therefore answer, that the qnalifying oaths 
under the constitution or statute may be administered to the 
members elect of either branch in any numbers, though a quorum 
must appear and be qualified before proceeding to election of 
speaker; and if the whole number of votes for speaker is less than 
a quorum, and there is nothing upon the record to show that a 
quorum was present and acting, there would be no election. 

QUESTION 13. At what date in the year eighteen hundred and 
eighty (1880), do the terms of office of the following state officers, 
,elected in January, eighteen hundred and seventy-nine (1879) 
-expire : the governor, the executive council, the secretary of state, 
the treasurer, the attorney general, and the adjutant general? 

ANsWE~. The governor's term of office, and also that of his 
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council, expired at midnight following the first Wednesday of 
January, 1880. The term of the other officers mentioned in this 
question will expire when their several successors are elected, as 
provided in the constitution. 

QuESTION 14. When the terms of office of the governor and 
council have expired, or their offices are vacant, and there is 
neither governor nor couneil, can the members elect of the senate 
and house of representatives be legally qualified before a magis
trate appointed and commissioned by the governor, with advice of 
the council, under a dedimus potestatem, by virtue of the revised 
statutes, chap. 2, §§ 85 and 86, or by any other provision of law? 

QUESTION 24. When the terms of office of the governor and 
council have expired, and the acting president of the senate has 
refused to qualify the duly summoned members-elect, and the act
ing house of representatives-made up of sixty-two (62) members 
legally summoned, and fourteen (14) others summoned, but not 
in fact elected, and not appearing to be elected by the official 
returns, under the decision of the court-refuse to admit to seats 
the fourteen (14) members-elect, specified in question 19, or the 
nine (9) additional members-elect, specified in question 20, or ariy 
one of them, can the seventy-six (76) members specified by ques
tion nineteen, or the eighty-five (85) members specified by question 
twenty, after being called to order by one of their number, and a 
roll of the mem hers-elect read as they appear by the official 
returns, be qualified before a dedimus justice, and thus constitute 

and organize a legal house of representatives? 

QuESTION 25. When the terms of office of the governor and coun
cil have expired, and the acting senate-made up of twelve (12) 
members legally summoned, and eight (8) others summoned but 
not in fact elected, and not appearing to be elected, by the official 
returns under the decision of the court-refuse to admit to seats 
the seven (7) members who were in fact elected, and who appeared 
to be elected by the official returns and the decision of the court, 
can the (7) members thus denied seats, acting with eleven (11) mem
bers-elect duly summoned, after being called to order by one of 
their number, and a roll of the members-elect read as they appear 
by the official returns and the decision of the court, be qualified 
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before a dedimus justice and thus constitute and organize a legal 
senate? 

ANSWER. To the 14th, 24th, and 25th questions proposed we 
answer as follows : 

In the general provisions of the constitution, article 9, certain 
oaths or affirmations are prescribed for per sons elected, appointed 
or commissioned to the offices therein mentioned. It appears 
that those before whom the prescribed oaths were to be adminis
tered refused to act, and that now there is no existing governor 
and council before whom they can be administered. 'rho oath is 
prescribed. The terms are the essential. Its binding force 
depends upon its terms, not on the magistrate by whom it is 
administered. 

If there is no governor and council, or, being a governor and 
council, they refuse to administer the oath to one representative 
or to all-for there can be a refusal to all equally as to one
what is the result ? 

Is anarehy to triumph? Can the government he destroyed or 
its action paralyzed because there is no governor and council, 
before whom the prescribed oath is to be taken? We think not. 
The prescribed oath, from the necessity of the case, may be taken 
before a rnagistrnte authorized to administer oaths. The mem
bers must be sworn before they can act. It is by their action that 
a governor and Jotmcil, thereafter, is to be settled and the govern
ment continued. 

It cannot be presumed that the framer!? of the constitution had 
in contemplation that the oath had better not be administered at 
all, than administered by any other offic•er than the one designated 
therein. This is one of the most reliable tests by which to distin
guish a directory from a mandatory provision. State v. Smith, 
67 Maine, 328. 

QuESTION 15. When the term of one governor has expired by 
law and no successor has been chosen, can the president of the 
senate become acting governor, if, at his election, twenty (20) 
votes only are cast for and against him, and those twenty (20) 
votes are mad~ up as described in question 12 ? 

ANSWER. Our reply to the fifteenth question is in the negative: 
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that one, whose only title to the presidency of the senate is by 
virtue of such an election, cannot become the acting governor, 
because he is not a legal president of the senate. If, of the twenty 
voting at such choice of president of the senate, eit?;ht did not 
appear to be elected by the official returns under the constitution 
and the decision of the court, and were not in fact elected, there 
was then no legal quori1m, and could be no valid election of per
manent officers, notwithstanding the eight had been summoned 
by the governor and council. Without a legal quorum, and with 
these eight participating in the proceedings to the exclusion of 
thosP rightfully elected in their places, there could be no valid 
election of president of the senate. To proceed with the organ
ization of the senate without first determining and declaring its 
own membership, when attention was properly called to the fact 
that persons were present and acting without right, and that mem
bers were excluded, the secretary refusing to entertain a motion 
for the correction of the roll, and refusing to allow an appeal from 
his ruling, and the senate taking no action although protest was 
made, was illegal and void. 

QuESTION 16. Can a legally chosen president of the senate be
come acting governor, until he has legally qualified as such, in 
addition to this qualification as president of the senate ? 

QUESTION 17. Can such qualifying oaths be legally administered 
by a president pro ternpore of the senate, in joint convention of 
the Renate and house of representatives, when less than seventy
six (76) members of the honse are present or voting on the motion 
to proceed to joint convention? 

ANSWER. Under the letter of the constitution, it is at least 
doubtful whether the president of the senate is required to take a 
new oath, before exercising the office of governor, when that office 
has become vacant in the manner specified therein. The practice 
since the organization of the state, l.ias, we believe, been uniform 
against requiring such new oath, and to such practical interpreta
tion of the constitution, in the absence of express provision or 
manifest intention to the contrary, we think effect should be given. 
To the sixteenth question we reply, that a legally chosen president 
of the senate may become acting governor, without the adminis-
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tration of any other qualifying oath than that which he has taken 
in his office of senator. 

The an_swer to the sixteenth question renders a reply to the 
seventeenth unnecessary. 

QuEsTION 18. When twelve (12) persons are legally elected 
members of the house of representatives from the five cities of 
Portland, Lewiston, Rockland, Bath and Saco, and that faet un
mistakably appears on the official returns and by the decision of 
the court, on the facts recited in the statement herewith submitted 
have those twelve (12) members elect a right to take part ill the 
organization and all subsequent proceedings of the house, without 
a summons from the governor and council, no other persons hold
ing summonses for the same seats i 

ANSWER. To the eighteenth question we answer as follows: 
It appears from the statement of facts, that the members from 

the five cities of Portland, Lewiston, Rockland, Bath and Saco 
were duly elected, as well as by the returns before the governor 
and council; that by law a summons should of right have been 
issued to them; that in fact no summons was issued ; and that 
their names were not borne on the roll certified to the house as 
provided by R. S., c. 2, § 25. A motion was seasonably made 
that these members appearing by the returns before the house to 
have been dnly elected should be permitted to participate in its 
organization, but the assistant clerk refused to put the motion and 
to entertain an appeal. 

By the constitution the returns were before the house. B_y those 
returns the representatives above named appeared to be elected. 
Their seats were not contested. The governor and council could 
not, without a violation of their constitutional duty, neglect to 
issue to them a summons, nor the secretary of state to place their 
names on the certified roll, which it was his duty to furnish. 
The governor and council could not legally withhold their sum
monses from those appearing to be elected. They could not order 
a summons to issue to some appearing to be elected and withhold 
it from others. If they could, it would be in their power to select 
from the members appearing to be elected, those who should and 
those who should not take part in the organization of the house. 
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The section 25, R. S. chap. 2, restricts the vote to those whose 
names are borne on the certified roll. The restricting the vote to 
those only whose names are thus borne is at variance with the con
stitution, in so far as it restricts and limits the action of the house 
to those whom the governor an~l council may select, and not to 
those aptearing to be chosen, and to those the house may deter
mine to be members. 

The twelve members had a right to act in the organization of 
the house. Their election was patent on inspection of the returns. 
The house in no way denied their right. The question whether 
their 11ames should be added to the roll was not submitted to its 
determination. Upon the facts set forth, they appeared to be and 
were elected, and it is not to be presumed that the house, know
ing such facts, would have prohibited their adion if the clerk had 
permitted the question to be put. 

These members had a right to take part in the organization of 
the house, until it should otherwise determine. 

QuEsTION 19. Can a house of representatives legally organize or 
act under a certified roll containing one hundred and thirty-nine 
(139) names only, and giving no representation to the five cities 
of Portland, Rockland, Lewiston, Bath and Saco, under the facts 
as stated in question eighteen, (18) without admitting, at once, the 
twelve (12) members from said cities? 

ANSWER, The house cannot legally organize or act under a cer
tified roll of 139 names only, and giving no representations to the 
five cities named, provided the representatives from the cities ap
peared and claimed their seats, and the house took no action what
ever upon the question of their right to participate in the organi
zation, the clerk refusing to entertain a motion made for that pur
pose, and refusing to entertain an appeal from his ruling thereon. 

QUESTION 20. When persons are legally elected members of the 
house from the representative districts of Skowhegan and Farm
ington, and that fact unmistakably appears on the official returns 
and by the decision of the court, on the facts recited in the state
ment herewith submitted for those districts, have those members 
elect a right to take part in the organization, and all subsequent 
proceedings of the house, without a summons-the persons sum-
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moned having returned their summonses, and declined to serve 
as representatives on the ground that'they were not elected~ 

ANSWER. To question 20 we answer in the affirmative, unless 
the house has acted upon the question of their right to act as mem
bers and determine to the contrary. 

QuEsTION 21. Can eleven members, duly elected and s1fnmoned 
and seven other members, not summoned, "but appearing to be 
elected by a plurality of all the votes returned," under the require
ments of the constitution and the decision of the court, constitute 
and organize a legal senate, provided said eighteen members each 
received, for senator, a plurality of all the votes cast, and the offi
cial records, as well as the official returns, show that fact? 

QUESTION 22. Can sixty-two (62) duly summoned members-elect 
of the house ·of representatives, together with twelve (12) members 
elect not summoned from the cities of Portland, Lewiston, Bath, 
Saco and Roddand, and two (2) members-elect not summoned 
from the towns of Fannin gton a~d Skowhegan, constitute and 
organize a legal house of representatives, when the fourteen (14) 
members above enumerated were in fact elected, and that fact ar~ 
pears by the official returns, and by the decision of the court, no 
other persons holding summonses for the same seats i 

ANSWER. It is the opinion of the court, that questions 21 and 
22 may be conveniently answered together. Our answer is this: 
Circumstances may exist which will justify, and render legal, such 
an organization of the senate, and such an organization of the 
house. W c think such organizations would be justified and ren
dered legal, by the existence of such circumstances as are recited 
in the statement of facts submitted to us; and that such organiza
tions, effected under snch circumstances, would constitute a legal 
legislature, competent to perform all the functions constitutionally 
belonging to that department of our government. Tumult and 
violence are not requisites to the due assertion of legal rights. 
They should be avoi<led whenever it is possible to do so. They 
can never be justified, except in cases of the extremest necessity. 
Such peaceful modes of organization are far preferable to a resort 
to violence. 

No rights should be lost by those who seasonably assert them, 
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and 1tppeal to the constitutional tribunals instead of resorting to 
force. 

QuESTION 23. Can the seventy-six (76) members elect, enumer
ated in question 19, constitute and organize a legal house of rep
resentatives, together with nine (9) other members elect, who were 
in fact elected, and appear by the official returns, and by the 
decision of the court, to be elected, though the nine (9) scats afore
said are claimed by other candidates who were snmmoned by the 
governor and council, but were not in fact elected, and do not 
appear to be elected by said official returns, under the decision of 
the court? • 

ANSWER. It will follow from the answers to questions twenty
one and twenty-two, that this question, for the reasons and upon 
the circumstances there referred to, must be answered also in the 
affirmative. 

QUESTION 26. When a person receives a summons as a member 
of the house of representatives, and returns the same to the gov
ernor, before the assembling of the legislature, and resigns his 
seat, is it competent for him to rec 111 and cancel that resignation, 
after the legislature has assembl(,3d and organized, or can he be 
compelled to attend as a member ? 

ANSWER. One who, under such circumstances, returns his sum
mons and resigns his seat, thereby makes a vacancy in the house 
which is to assemble, which vacancy "may be filled by a new 
election," under the provisions of art. IV, partJ, § 6 of the con
stitution. That the proper steps may be taken by the municipal 
officers to that end, it is necessary to regard such resignation 
as irrevocable. If, when once made, it could be. recalled at will, 
the municipal officers could never know that the seat was vacated 
by resignation. One who has thus resigned cannot be compelled 
to attend as a member. He is no longer a member. The language 
of the court, touching the power of the house to compel the attend
ance of their members, in the constitutional opinion given in 35 
Maine, 563, applies only to those who, without vacating their 
seats, absent themselves from the sessions of the body to which 
they were elected. It would be alike contrary to the spirit of our 
institutions, and detrimental to public policy, to hold that a man 
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might be compelled to accept an office of such a character. We 
therefore answer the question in the negative. 

QUESTION 27. In case the official returns of the votes cast for 
governor should be lost, concealed, or inaccessible, by accident or 
fraud, is it competent to count the votes for governor, by using 
certified copies of the official record of the several cities, towns 
and plantations in the state ? 

ANSWER. In our recent answer to questions presented by the 
governor, we said, in substance, that one of the objects of the 
constit1ttional requirement of a record of the vote, to be made at 
the same time and authenticated in like manner with the return, 
was to gnard · against the possible resnlt of mistake, accident, or 
fraud in the official returns of votes. When such retnrns of the 
vote for governor are lost, concealed, or inaccessible by accident 
or fraud, the result of the election may still be ascertained by 
using certified copies of the official records mentioned in the ques
tion. Neither the carelessness nor the turpitude of the officers 
charged with the making, or the cnstody, of the returns can be 
suffered to defeat the will of the people, as expressed in the elec
tion, so long as the legislature can ascertain it from the records 
thus made. True, the constitution provides that the secretary of 

state shall, on the first Wednesday of January, lay the lists before 
the senate and house of representatives, but this provision is direc
tory, and a failure to comply with it cannot defeat the right of the 
legislatnre to ascertain and declare the result of the election. 

When the framers of our constitution and our legislators have 
taken such pains to perpetuate the evidence of the votes cast, and 
to guard that evidence against the effect not only of accident, but 
of human fallibility or perfidy~ it is not to be thrown away because 
the secretary of state fails, or is unable to comply with this direc
tion. The constitution is to be construed, when practicable, in all 
its parts, not so as to thwart, bnt so as to advance its main object, the 
continuance an<l orderly conduct of government by the people. 
We answer the question in the affirmative. 

The qnestions before us are attested in the usual mode, and pur
port to come from organized bodies. 

They are of the utmost importance. 
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Our answers are entirely based on the assumption of the exist
ence of the facts as therein set forth. We cannot decline an 
answer if we would. In a case like the present, the remark of 
Chief Justice Marshall, in Cohens v. Virginia, is peculiarly appli
cable. "It is most true," he says, "that this court will not take 
jurisdiction, if it should not, but it is equally true that it must take 
jurisdiction, if it should." 

The jndiciary cannot, as the legislature may, avoid a measure, 
because it approaches the confines of the cons6tntion. We can
not pass it by, because it is donbtfnl. ""\Vith whatever doubts or 
whatever difficulties a case may be attended, we must decide it, if 
it be brought before us. We have no more right to decline the 
exercise of jurisdiction, which is given, than to usurp that which 
is not given. The one or the other would be treason to the con
stitution. Questions may occur which we would gladly avoid, but 
we cannot avoid them. , 

JOHN APPLETON, 

CHARLES w. WALTON, 

w ILLIAM G. BARROWS, 

CHARLES DANFORTH, 

JOHN A. PETERS, 

ARTEMAS LIBBEY' 

JOSEPH w. SYMONDS, 

To J osEPH A. LocKE, President of the Senate, 
and GEORGE E. WEEKS, 

Speaker of the House of Representatives, 
Augusta, Maine. 
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STATEMEN'l' AND QUESTIONS SUBMITTED 

January 24, 1880, 

WITH THE ANSWERS OF THE JUSTICES OF 'fHE SUPREME JUDICIAL 

COURT THERETO. 

STATE OF MAINE. 

HOUSE OF REPRESENTATIVES, 1 
January 23, 1880. 5 

The committee appointed to consider the qnestion of a consti
tutional organization of the house, and the present condition of 
affairs, and which have been instructed to prepare and present to 
the house a statement of facts with qncstions appended thereto, to 
be presented to the judges of the supreme judicial court, have at
tendetl to their duty and ask leave to report : 

From evidence produced before your committee, the committee 
find the following facts in regard to the acts of the governor and 
councH, in relation to the returns of votes for members of the sen
ate and house of representatives of the fifty-ninth legislature of 
Maine and the organization of the said legislature : On the 19th 
day of November, A. D. 1879, the governor and council com
menced to open the returned copies of the lists of votes for sena
tors and representatives t0 the fifty-ninth legislature, which were 
made and forwarded to the office of the secretary of state, by offi
cers of the several cities, towns and plantations in this state, and 
were there found by the governor and council. The governor and 
council then proceeded to examine said returned copies of said 
lists of votes, for the purpose of ascertaining what persons thereby 
appeared to be elected to the senate and house of representatives, 
by a plurality of all the votes returned. After careful examina
tion of the returns themselves, they entertained all evidence offered 
to them, in which it was proposed to show that the return from 
any town or city did not agree with the record of the vote of such 
town or city which was made up in open meeting, as the constitu
tion requires, in the number of votes or names of the persons 
voted for. 
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They did not, after about November 25, 1879, exclude, or refuse 
to hear, or consider any such evidence, but held open sessions and 
gave all persons ample opportunity to present such records, and 
to be heard thereupon, except at snch times as the governor 
and council were engaged in other official business, until the day 
on whieh they were required, by the constitution, to issue sum
monses to such persons as appeared to be elected by a plurality of 
all the votes returned, to attend and take their seats. They heard 
counsel in argument in all cases in disp1te that arose during their 
examination of returns, where it was desired, at such times as were 
convenient for the governor and council;. and in no instance was 
any party interested, or their counsel, prednded from a hearing, 
except for a few days after the governor and council commenced 
to open the returns, and before they had themselves sufficiently 
examined them to perceive upon what points douots might arise, 
as to the correctness of the returns, and they declined all hearings 
until about the 25th of November, after which time their sessions 
were open, and all interested parties were freely heard ; copies of 
the records, made up in open meetings as the constitution ·requires, 
were presented to them from a large nnmber of the cities and 
towns of the state, all of which were carefully examined by the 
governor and council, and all testimony and argument offered 
concerning them heard and considered ; and in each instance the 
governor and. council considered and determined as an issue of 
fact, whether there was any difference between the record and 
return, and which was correct, and in no instance did they refuse 
to correct a return by a copy of a record of a town made in open 
town meeting, or by a copy of a record made by a city clerk in a 
meeting of the aldermen, as is required by the constitution. In 
several instances, where an original record was presented and 
found to agree with the returns, records were afterwards presented 
which had been made up by town and city derks, long after the 
original records were made up, and in most instances after the 
returns had been opened by the governor and council and com
pared with the original record, and found to be in entire corres
pondence therewith. Such new records, not made in open 
meeting, the governor and council decided were not admissible to 
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correct returns, and they decided, as a matter of fact, in all such 
cases, that the original return and record were correct, and there
fore in no instance did they cor rcct the returns by a new or 
a.mended record. In some instances, oral evidence was offered to 
prove that tho votes cast were not intended for the persons named 
in the returns and original records; in all such cases the governor 
and council found, as a matter of fact, that the original return was 
correct, and determined not to make any change upon tho verbal 
evidence. 

Twenty days before the first Wednesday in January, 1880, 
the governor and council issued summonses to snch persons as 
appeared to be elected thereto by a plurality of all the votes 
returned, to attend and take their seats in the senate and house of 
representatives, as the constitution requires. In no instance was 
a summons issued to any person who was not voted for, or who 
was not elected by a plurality of all the votes returned, as appeared 
by the returns duly examined and adjudicated upon by the gov
ernor and council, as hereinafter set forth. The governor and 
council examined the returns from the cities of Portland, Rock• 
land, Saco, Lewiston and Bath, and found, ascertained and deter
mined, as a matter of fact, that said returns did not show that the 
aldermen of either of said cities, did, in the presence of the city 
clerk, open, examine and compare the copies from lists of votes 
given in the several wards of said cities, or that tbc city clerk of 
said cities m~de a record thereof, and that return thereof was 
made into the secretary of state's office, in the same manner as 
selectmen of towns are required to do. They also had before 
them the original records from the said several cities, and heard 
evidence and argnments respecting the same, from parties and 
counsel interested therein, claiming there was evidence of an 
election in said cities, and thereupon, considering the returns, 
the records, arguments and evidence, adjudicated thereupon, and 
fonnd, as a matter of fact, that there was no sufficient evidence 
before them which would warrant the correction by them of the 
original returns, or which proved, to their s~tisfaction, that any 
persons were elected as representatives from said cities, and they 
therefore declared and reported vacancies in the same. In the 
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case of Portland, a record was made up by the city clerk, after 
the original return and original record had been examined by the 
governor and council, differing materially from the return and 
original record. But the governor and conncil decided that such 
evidence was incompetent to establish an election in said city. 
The governor and council made a report to the secretary of state 
in due form, of the names of persons who were elected senators 
and representatives to the legislature, as ascertained by them from 
the examinations of the returns, and to whom summonses had 
been issued ; and the secretary of state furnished to the secretary 
of the preceding senate a certified roll, under the seal of the state, 
and the names and residences of senators elect, according to said 
report of the governor and council, from which it appeared that 
thirty-one senators were elected, and had been dnly summoned. 
And the secretary of state, in like manner, fnrnished the clerk of 
the preceding house of representatives a certified roll, under the 
seal of the state, of the names and residences of the representatives 
elect, according to the said report of the governor and council, 
from which it appeared that one hundred and thirty-nine members 
were elected, and the said secretary also reported the vacancies in 
the said several cities, which were twelve in number, a copy of 
which said certified rolls arc referred to as a part of this report. 

On the first Wednesday of January, 1880, pursuant to the con
stitution and laws of the state, the members of the honse of rep
resentatives elect, holding summonses from the governor and coun
cil, to attend and take their seats therein, dnly issued as above set 
forth, and·whose names appeared on the certified roll of members 
of the house, assembled in the hall of the house of representatives, 
to the number of one hundred and thirty-five members, and were 
called to order by W. E. Gibbs, the assistant clerk-of the preced
ing house of representatives, (B. L. Staples, clerk of said preceding 
house being unable to act,) who presided until the members were 
qualified, and the speaker was elected. The said certified roll, 
from the secretary of state, of representatives elect, was called by 
said assistant clerk, and one hundred and thirty-five members re
sponded to the call, and a quorum was found to be present. Sev
enty-six members of said house, whose names appeared upon said 
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ro11, thereupon took and subscribed the oaths required by the con
stitution, before the governor and council, and the said seventy-six 
members all being present and taking part in said meeting, a ballot 
forspeakerwasthenhacl,andJohn 0. Talbot, havingreceivedseven
ty-two votes, was elected speaker, -and upon further ballot being 
had, Wingate E. Gibbs, having received seventy-four votes, was 
elected clerk. 

Subsequently, on the same day, Stephen J. Young, member 
from Brunswick, whose name was entered upon said roll, was duly 
qualified and took his seat. The record of the proceedings of said 
house of representatives to, and including, said 12th day of Janu
ary, is made part of this report, as is also said certified roll. Dur
ing all said first Wednesday of Jan nary, there was a~ opportunity 
for all other members to qualify, but fifty-eight members neglected 
and refused to do so. Subsequently, on a later day, sixty mem
bers applied to the president of the senate, who had not then as
sumed to act as governor, to be qualified by him iu presence of 
the council of the preceding year, no new council being elected, 
which the president of the senate declined to do, at that time, but 
afterwards, having assn med the duties of govern or, namely, on the 
12th clay of Jan nary, notified them that he was prepared so to do, 
but the said sixty members neglected and refused to so qnalify. 
Thereafter, in the night time of the samq day, at six o'clock in the 
evening, the said sixty members and two others who had been 
duly qualified, together with twelve other persons holding no sum
monses to appear and take their seats and whose names were not 
on the certified roll, bnt who claimed to be elected, making seven
ty-four in all, met in the hall of representatives, without giving 
notice to the seventy-five other members alr cady duly qualified, 
and who had participated in the organization on the first W ednes
day, or giving them any opportunity to take part in the proceed
ings if they·shonld so desire, although th~ election of sixty of said 
seventy-five members was undisputed, and who held summonses 
to appear and take their seats, and whose names were on said cer
tified roll, and attempted to organize a house of representatives 
by choice of speaker, clerk and other officers. After being quali
fied, by taking the oaths prescribed by the constitution, before 
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Wm. M. Stratton, a clerk of courts for Kennebec county, and 
authorized by dedirnus potestatem to administer the oaths required 
by law, eleven other persons holding no summonses, and whose 
names were not on said rolls, were then admitted as members of 
said body, and were qualified by said Stratton as above. After 
which, they proceeded to election of officers, as above set forth, 
and after attempting to· transact some further business, said assem
bly then adjourned to Saturday, January 17th. On the said first 
Wednesday of January, 1880, all those said members of the sen
ate ele.ct, and who held summonses to appear and take their seats 
duly issued as before set forth, pursuant to the constitution and 
laws of the state, and whose names appeared in the roll which was 
certified by the secretary of state to the secretary of the preceding 
senate, as herein before set forth, being thirty-one members, assem
bled in the senate chamber, and were called to order by Samuel 
W. Lane, secretary of the preceding senate, who presided during 
the organization of the senate, until the president was elected. 

The said certified roll was called by said secretary, and said thir
ty-one members responded to call of their names, and the whole 
number of members composing that body was found to be present. 
All of the above members then took and subscribed the oaths re
quired by the constitution, before the govemor and council, and 
then, all .being present, and taking part in said meeting, a ballot 
for president was had, and James D. Lamson having received 
twenty votes, was elected; and upon fnrther ballot being had, 
Albert G. Anqrews, having received nineteen votes, w·as elected 
secretary. The record of the f>roceedings of said senate to, and 
including, the 12th day of January, is made part of this report, 
also said certified roll of members of the senate. Subsequently, 
in the uight time of the 12th day of J annary, commencing at six 
o'clock in the evening, ehwen members of the senate who had 
been duly qualified as heretofore set forth, and taken their seats 
in the senate organized on the fv·st Wednesday in Jan nary, and 
had acted and voted in said senate as members thereof, up to said 
12th day of January, together with seven other persons who did not 
hold summonses to appear and take their seats, and whose names 
were not upon the certified roll, met in the senate chamber, with-
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out giving notice to the twenty other members of the senate,already 
duly qualified, or giving them any opportunity to take part in their 
proceedings, if they should so desire, and attempted to organize a 
senate hy choice of president and other officers. 

After the last named seven men had been qualified by taking 
the oaths prescribed by the constitution, before W. M. Stratton, 
clerk of courts for Kennebec county, and authorized by dedirnus 
potestatem to administer oaths according to law, and, after 
aUcmpting to transact some further business, said assembly ad
jonrned to Saturday, .fan nary 17. 

In all that was done, as hereinlwfore set forth by the governor 
and council, they acted in ascertainment and performance of their 
duty, under the constitution and laws, aided by a previous opin
ion of the judges. The opinion of the judges promulgated on the 
fifth day of January, 1880, was not received until long after the 
governor and council had completed their duties as herein set 
forth, and the certified rolls had been made out by the secretary 
of state, and forwarded to the secretary of the preceding senate, 
and clerk of the precerling house of representatives. The senate 
and house of representatives, in their organization and choice of 
president and speaker, on the first Wednesday of ,January, 1880, 
acted upon the rules of parliamentary law well established in this 
state, as they understand them, and relating to which reference is 
hereby made to the following extracts from the opinion of the 
judges, promulgated on the 5th day of Jan nary, only two days be
fore said organization, namely : 

"To constitute a quorum it is ~ly necessary to have a majority 
of the whole number present, and when such a qnorum is present, 
a majority of the quorum may do business. Supposing the num
ber to be seven, four would constitute a legal quorum, and three 
being a majority of that quorum could legally act, although the 
fourth should refuse to join them, or should oppose their action. 
Consequently, if a return from a pity having five or seven alder
men is signed by three of them, it may be a valid and legal return, 
because only four may have been present, and in such a case three 
(being a majority of those present) could legally act, although the 
fourth should oppose their action, and refuse to join them. The 
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law with respect to quorums and majorities is correctly stated in 
5 Dane's Abridgement, 150, and 1 Dillon's Municipal Corpora
tions, sections 216, 217. In the latter work it is said that bodies 
composed of a definite number act by majorities of those present, 
providing those present constitute a majority of the whole num
ber, or, to use Mr. Dane's illustration, if the body consists of 
twelve councilmen, seven is the least number that can constitute 
a valid meeti_ng, though four of the seven may act-that is, a 
majority of the whole must be present to constitute a legal quorum 
but a majority of the quorum may act-and, so far as we are 
aware, the law is so stated, in substance, by all ancient and modern 
authorities. The rule applicable in such cases is similar to that 
which applies to our house of representatives. The whole number 
of representatives established by law is 151. A majority (that is, 
seventy-six members) constitute a quorum to do business. If there 
is actually that number present and a majority of them (that is, 
thirty-nine members) vote in the affirmative, a valid law can there
by be enacted, or any business transacted." 

Upon the foregoing statement of facts and copies of records and 
rolls, we submit the following questions to the justices of the 
supreme judicial court, and request answers thereto: 

1. Was the organization of the senate and election of president 
and secretary thereof, on the fir.st "\Vednesday of Jan nary, 1880, 
as set forth in the foregoing statement of facts, and as appears by 
the record thereof, legal and in accordance with the constitution 
and laws of the state ? 

2. Was the organization of the house of representatives, and 
election of a speaker and clerk thereof) on the first Wednesday of 
January, 1880, as set forth in the foregoing statement of facts, 
and as appears by the record thereof, legal and in accordance with 
the constitution and laws? · 

3. Were the bodies of the persons who held the meeting on the 
evening of the 12th day of January, as set forth in the foregoing 
statement of facts, competent, at that time, and under the circum
stances stated, to organize a senate and house of representatives 
for the state of Maine, to constitute the fifty-ninth legislature, and 
were they legally organized as such, and do they constitute a legal 
legislature, under the constitution and laws of the state ? 
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4. If the senate, organized on the first Wednesday in January, 
l880, in the manner set forth in the foregoing statement of facts, 
was not legally organized, fo that body a convention of the sena
tors eleet by or through which a senate may or must be organized, 
that body having adjourned from day to day from said first 
Wednesday of January to the prcsen t time ? 

5. If .the house of represent.1ti ves, on the first Wednesday of 
January, 1880, in the manner set forth in the foregoing statement 
of facts, was not legally organized, is that body a convention of 
the members of the house of representatives elect, by or through 
which a house of representatives may or must be organized, that 
body having adjourned from day to day, from said first W ednes
day of Jan nary to the present time ? 

All of which is respectfully submitted, 
HENRY ING.ALLS, Chairman. 
J. 0. ROBINSON, 
N. WILSON, 
F. w. HILL. 

JUSTICES' .ANSWER TO THE QUESTIONS SUBMITTED. 

BANGOR, January 17, 1880. 
In response to the foregoing cqrnmunication, the undersigned, 

justices of the supreme judicial court, have the honor to say that, 
·while we cannot admit, even by implication, that the statement 
an_d questions now before us are presented by any legally organ
ized legislative body, so as to require an opinion from ns, under 
the constitutional provision of article 6, section 3, we feel that we 
should be omitting an important service, which the people of this 
beloved state, and the gentlemen who have presented these ques
tions, presumably from an honest desire to know their duty as 
citizens in the premjses, might fairly expect of us, if we failed to 
give some of the reasons which compel us to decline to entertain 
and respond to the aforesaid statement and questions based there
upon. 

The solemn occasion is indeed here, in the unparalleled and 
ominous events in our public history, which have occurred within 
the last few months; but we are bound to declare that these ques-
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tions are not presented by a legally constituted legislative body, 
for the following reasons briefly stated : 

When different bodies of men, each claiming to be, and to exer
cise the functions of, the legislative department of the state appear, 
each asserting their title to be regarded as the law-givers for the 
people, it is the obvious duty of the judicial department, who mnst 
inevitably, at no distant day, be called to pass upon the validity 
of the laws that may be enacted by the respective claimants to 
legislative authority, to inquire and ascertain for themselves, with 
or without questions presented by the claimants, which of those 
bodies lawfully represents the people from whom they derive their 
power. There can be bnt one lawful legislature. The court must 
know, for itself, 'Yhose enactments it will recognfae as laws of 
binding force, whose levies of taxes it will enforce when brought 
judicially before it, whose choice. of a prosecuting officer before 
the court it will respect. In a thousand ways, it becomes essential 
that the court should forth with ascertain, and take judicial cogni
zance of, the question, which is the true legislature? 

The existence of certain facts, raising questions as to the powers 
and duties of the governor and council, in canvassing the votes for 
members of the senate and house of representatives, was necessa
rilly implied in the questions propounded by Governor Garcelon, 
and answered by this court under date of Jan nary 3. To put such 
questions, in the absence of facts requiring their solution, would be 
an abuse of the power of an executive to call for the opinion of the 
court upon questions of law, on solemn occasions. Those questions 
were full,1 answered, and, by the answers, it appeared tha.t the acts 
and doings of the governor and council, in issuing certificates of 
election to certain men as senators, and members of the house of 
representatives, who did not appear to be elected, and declining to 
issue certificates and summonses to certain men who did appear to 
be elected, were in violation of their legal and constitutional obli
gations and duties. 

We are bound to take judicial notice of the doings of the execu
tive and legislative departments of the government, and, when 
called upon by proper authorities, to pass upon their validity .. We 
are bound to take judicial notice of historical facts, matters of pub~ 

VOL. LXX. 39 •9 
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lie notoriety and interest transpiring in our midst. We can not ac
cept a statement which asserts, as faets, matters that are in conflict 
with the record and with the historical facts that we are not at 
liberty to disreganl. We cannot shut our eyes to the faet that the 
governor and council, then in office, disregarded the opinion of 
the court, given in answer to the governor's question, omitted 
to revoke the summonses illegally issned to men who did not ap:
pear to be elected, or to issue summonses to men who did appear 
to be elected. We know that the officers who presided in the con
ventions of the members elect of the senate and house, on the first 
Wednesday in January, recognized, as members of both those bodies 
men who were milawfully introduced into them by the unconstitu
tional and illegal methods pursued by the governor and council, 
and refnsed to recognize men who appeared to be legally elected, 
and refused to permit any appeal, from their illegal decisions, to 
the bodies over which they were temporarily presiding. The 
report of the committee of the council and the action of the gov
ernor aud council thereon, of which we must take judicial notice, 
show that men were thus admitted and excluded, upon grounds 
which this court declared, in their answer to Governor Garcelon's 
que6tions1 to be untenable and illegal. It cannot be sncccssfnlly 
claimed that there was ever a qnornm in the house of representa
tives, which undertook to organize on tho first Wednesday of Jan
uary, without counting men who could only appear to be elected, 
because the late governor and council pursued modes which this 
court deelare<l, in their answers to his questions, to be unconsti
tutional, illegal and void. These men were not, in fad, elceted. 
They did not appear to be elected, by the returns canvassed in 
the manner in which the constitution and law, rightly interpreted, 
required the governor and council to canvass them. 

We cannot recognize a house of representatives, to make a quo
rum in which the presence of these men was necessary, as a law
fully constituted bo<ly, or capable of performing any of tho func
tions of a house of representative.s, when due protest was made in 
behalf of those who were in fact elected by the ,people. In like 
manner, the presence, in the senate, of men claiming seats, to the 
exclusion of those whom a canvass legally conducted would show 
to be (:$icted, and being recogni.~ed as members of the convention, 
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by the temporarily presiding officer, who, though protest against 
his illegal action was made on the spot, refused to permit an ap
peal from his decision to the convention of senators elect, vitiated 
the organization of that body. We have only to reaffirm the prin
ciples we asserted in onr answers of January 16, 1880, upon those 
subjeets, in coming to the resnlt that tho bodies propounding to us 
the foregoing questions, are not a legally organized honse of rep
resentatives and senate, under the constitution of this state. 

It remains to be considered, whether there is a legally organized 
legislat11re in existence, entitled to enact laws that must be biudiug 
upon the peoµle and the courts of the state. The adion of those 
controlling the proceedings, on the first Wednesday of Jan nary, 
1880, has not been aequi esccd in by a quorum of those appearing 
to have been elected to either honse. It is a matter of history 
that, after unsuccessful resistanee to the illegal action of the offi
cers attempting to create the legislative organization on that day, 
a majority of the persons who appeared to be elected to the two 
houses formed an organization of themselves. They refrained 
from forming an independent organization, until the 12th day of 
January, hoping until then, to obtain their rights in some other 
way. They were forced into such a position by tho illegal action 
of the minorHy of members, whose action they were not obliged 
to submit to, and which they could, in no other reasonable man
ner resist. Tho organizations, made on January 12th, were made 
by a majority of the members appearing to be elected, and having 
the prima facie right to seats. The point is raised by the state· 
ment, and questions submitted, that no legal organization could be 
formed on Jan nary 12th, becanse no notice of the intended action 
was given to the minority or non-attending members, so as to en
able them to participate therein. The minority were not excluded. 
The organization was made in a public manner. The minority 
were at the time claiming to be, and are still claiming to be, the 
lawfnl legislature. It is not to be presumed that they would have 
abandoned that organization, at that time, had notice been given. 
vVe do not think that the want of notice invalidates the organiza
tion of January the 12th. There may be irregularities in the man
ner in which such organizations were formed, but the voice of the 
people is not on that account to be stifled, nor the true govern-
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ment to fail to be maintained. No essential defects any where 
exist, bnt only snch departure from ordinary forms as circum
stances compelled. History can never fail to declare the vital fact 
that the organizations of Jan nary the 12th were formed by full 
quorums of persons appearing by the records and returns as duly 
elected members of either house. 

lt cannot be that such a construction must be given to the con
stitution of the state as will subvert the plain and obvious inten
tion of its framers, or place it in the power of a few men to 
perpetuate their hold upon the offices in the gift of the people, in 
defiance of the will of the voters, constitutionally expresaed and 
ascertained, because their own neglect of duty has made some 
departure from directory provisions and ordinary forms inevitable. 

A legally organized legislature being now in existence, and 
exercising its constitutional functions, it follows that no conven
tion of members-elect of either house can exist which can be 
treated as a nucleus for another organization. Two governments 
are claiming to be in existence, as valid and entitled to the obedi
ence of the people. Both cannot rightfully exist at the same time; 
but one government can be recognized and obeyed. The respon
sibility and solemn duty are imposed upon us, to determine which 
is entitled to judicial recognition. 

We therefore, after due deliberation and consideration of all 
matters involved, affirm and declare our judgment to be, that the 
senate whose presiding officer is the Hon. Joseph A. Locke, and 
the house of representatives whose presiding officer is the Hon. 
George E. Weeks, constitute the legal and constitutional legisla
ture of the state. 

(Signed,) JOHN APPLETON, 
CHARLES w. WALTON, 
WILLIAM G. BARROWS, 
CHARLES DANFORTH, 
JORN A. PETERS, 
ARTEMAS LIBBEY' 
JOSEPH w. SYMONDS. 

To A. G. Andrews, H. H. Cheever, Esq., Augusta, Maine. 
NOTE.-The foregoing appendix (including statements. questions, and answers) is taken 

from the legislative document printed under order of the house under date of January 17-19-
28, as certified by its clerk, Aramandal Smith. The manuscript did not come into hands of 
the reporter. 
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ACCOMMODATION NOTE. 

See PROMISSORY NOTE, 1, 2, 3. 

ACCOUNT. 

See BOND, 2. PLEADING, 5. 

ACCOUNT, ACTION OF. 

See LIMITATIONS, &c. 

ACTION. 

1. In March, 1876, the plaintiff and defendant having been negotiating business 
as a partnership for several years, agreed in writing to extend the partner
ship business another year, the plaintiff to receive $1500 salary, and "the 
profits of the business after that payment to be divided equally." Subse
quently the plaintiff by written indenture assigned to the defendant all 
interest, claim and demand to the goods belonging to the firm, "all and 
singular the debts and sums of money owing to the plaintiff severally or 
jointly with the defendant," "also all and singular bills, bonds, specialties 
and writings whatsoever for and concerning the debts and the late copart
nership ;" and in consideration thereof the defendant covenanted to save the 
plaintiff harmless from all debts and liabilities of the firm; and thereupon 
the parties stipulated that the partnership be dissolved, and the agreement 
of March, 1876, be cancelled. Held. that the plaintiff could not maintain 
an action at common law to recover for his services under the agreement of 
March, 1876, that having been cancelled. Wright v. Troop, 346. 

2. Also held that whatever remedy the plaintiff has is upon the covenants in 
the latter indenture. lb. 

See Ass.A.ULT .A.ND BATTERY. BETTING, &c., 1, 2, 3. CONTRACT, 3, 10. 
HUSBAND .A.ND WIFE, 1, 2, 3. 



614 INDEX. 

ADMINISTRATOR, de bonis non. 

See PRACTICE, (Equity,) 15. 

ADVERSE POSSESSION. 

See EASEMENT, 

AFFIDAVIT. 

See PRACTICE, (Law,) 1. 

AGENT. 

See INSURANCE, 1. 

AGREED STATEMENT. 

See LICENSE, 3. 

AGREEMENT. 

See ACTION, 1. EVIDENCE, 6. FRAUDULENT CONVEYANCE, 4. MORTGAGE, 5, 6. 

ALTERATION. 

See CONTRACT, 1. 

AMENDMENT. 

1. Errors and deficiencies in court records are to be expected. R. S., c. 79, § 10, 
requires their correction. Third parties may be affected thereby, but they 
are presumed to know that if a clerk has made a mistake it may be corrected. 

Bean v. Ayers, 421. 

2. The settled rule in this state is, that the court will allow an amendment of a 
mistake committed by a recording officer, when such amendment will be in 
the furtherance of justice, and when the party to be affected thereby will 
not be subjected to any loss or inconvenience other than what he would have 
been subjected to had the record been originally in proper form. Ib. 

ANCESTOR. 

See PRACTICE, (Equity,) 8. 

APPENDIX, No. 1, 551. 

APPENDIX, No. 2,560. 
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.ASS.AULT. 

See .ASSAULT AND BATTERY. INDICTMENT, 1. WITNESS, 1. 

.ASSAULT .AND BATTERY. 

An action for assault and battery cannot be commenced by trustee process. 
Woodworth v. Grenier, 242. 

Se~ PRACTICE, (Law,) 31. 

.ASSIGNMENT. 

K, a patentee for a certain improvement in car couplings, and having in 
view certain other improvements therein; and having invented certain 
improvements in car platforms and draw bars, and having in contemplation 
certain other improvements therein, entered into an indenture with the 
defendant, S and R, by which the defendant, S and R were each to pay 
one-third of all expenses incurred in securing before and thereafter letters 
patent on the inventions, or contemplated inventions, and in introducing 
the inventions into actual use; and whenever any part of the patents were 
sold to any persons other than the defendant, S and. R, for actual use, then 
the expenses of sale and further introduction to be paid by all the parties 
pro rata. K also agreed to devote his time and inventive powers to perfect
ing all the patents, and, as soon as letters were obtained, to assign to the 
defendant, Sand Ran undivided one-sixth thereof to each. Subsequently 
K assigned a portion of his half to certain others, who with all others 
interested organized themselves into the plaintiff corporation under R. S., 
c. 48, §§ 18-20, for the purpose of manufacturing and selling the patented 
articles and licenses to make and use the same, all of the parties becoming 
stockholders therein. Thereafter, K assigned to the plaintiff company all 
his title and interest in his two patents for improvement in car couplings, 
therein agreein~ to assign to the plaintiffs all future improvements by him 
made in the premises, and that the full benefit of the indenture first named 
should accrue to and become the property of the plaintiffs. Thereafter
wards, the defendant, S and R assigned to the plaintiffs all their title and 
interest in the same patents, with an agreement that the full benefit of the 
indenture first named should accrue to and become the property of the 
plaintiffs. In an action by the plaintiffs to recover one-third of the expenses 
mentioned in the indenture between K and the defendant, S and R: Held, 
that K's. assignment to the plaintiffs did not include his claim for such 
expenses incurred before the assignment; and that K's assignment and the 
assignment of the defendant, Sand R extinguished the indenture. 

Knowlton and P. & C. C. Co. v. Cook, 143. 

See EVIDENCE, 3. SHIPPING, 5 . 

.ASSUl\fPSIT. 

1. An action of assumpsit on account annexed to the writ cannot be main
tained by a wife against her husband while the connubial relation remains 
in full force. Hobbs v. Hobbs, 383. 
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2. Neither party to the marriage contract can sue the other at common law 
while the marriage relation subsists. lb. 

ATTACHMENT. 

See MARRIED WOMAN, 1. STATUTE, 1. 

ATTORNEY AT LAW. 

See COUNSELLOR, &c. 

AUTREFOIS CONVICT. 

See PRACTICE, (Law,) 31, 32, 33, 34. 

AWARD. 

Where an award of referees in a case of bastardy has been in an irregular 
form returned to court and accepted, and the case dropped from the docket, 
it may after the lapse of several terms, upon motion and due notice, be 
restored to the docket and recommitted to the referees. 

Cross v. Clement, 502. 

BANGOR, CITY OF. 

See PENOBSCOT COUNTY. 

BASTARDY. 

1. It is not error, where a defendant in bastardy duly served with process and 
having given a valid bond for his appearance to abide the order of court 
upon the complaint, submits to a default before the declaration required of 
the complainant under R. S., c. 97, § 5, has been filed, for the judge to pro
ceed thereupon after the filing of such declaration to adjudge him the 
father of the child, and to stand charged with its maintenance and give 
bond accordingly in pursuance of the provisions of R. S., c. 97, § 7. 

Priest v. Soule, 414. 

2. It is not necessary to the validity of the judgment to renew the entry of a 
default after the filing of such declaration. lb. 

3. When the declaration and adjudication appear by the docket to have been 
made on the same day, the presumption is that the declaration was filed 
before the adjudication was made, and this presumption is not overcome by 
the fact that the adjudication stands apparently first in the order of the 
docket entries. lb. 

4. The defendant in the bastardy process should have presented his defense at 
the court where his bond required him to appear. It was open for him 
to move to take off the default and set up a defense, if he ~ad any, after 
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the filing of the declaration. If the default was inadvertently entered and 
he had a valid defense, his remedy after judgment entered against him is by 
petition for review. lb. 

See Aw.A.RD. 

BELFAST MUNICIPAL COURT. 

See BELFAST POLICE COURT . 

• 
BELFAST POLICE COURT. 

Special Laws of 1879, c. 180, establishing the Belfast police court, by necessary 
implication, repealed §§ 11, 14 of c. 363 Special Laws of 1850, establishing 
the Belfast municipal court. Fahay v. Boardman, 448. 

BENEFICIAL INTEREST. 

See WITNESS, 4. 

BETTING ON ELECTION. 

1. In an action against a stakeholder by the maker of a bet upon an election 
after notice to the stakeholder not to pay over to the winner, it is no defense 
that, after the commencement of the action, the stakeholder has paid it over 
to the mayor of the city where the plaintiff resides upon his claim that it 
is forfeited to the city, when no suit is brought to enforce the forfeiture 
against the maker of the wager. Gilmore v. Woodcock, 494. 

2. A suit to enforce a forfeiture against the maker of a wager must be brought 
within_ one year after the forfeiture is incurred; and the stakeholder can be 
liable only as his trustee. lb. 

3. Unless such action is seasonably brought and the money adjudged forfeited 
therein, it still belongs to the maker of the bet, and he may recover it from 
the stakeholder from whom he demanded it while it was yet in his hands. 

lb. 

BILL OF COSTS. 

See COUNSELLOR, &c., 1, 2. 

BILL OF LADING. 

See EVIDENCE, 10. SHIPPING, 1, 4, 5. 

BILL OF PARTICULARS. 

See PLEADING, 8. 
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BILL OF SALE. 

See SA.LE, 1, 2. 

BOND. 

1. An omission on the part of a town treasurer to render the detailed report 
prescribed in R. S., c. 3, § 31, constitutes a breach of his official bond. 

lrfonticello v. Lowell, 437. 

2. A neglect or refusal of a town treasurer to render an account of the state of 
the finances of his town and iXhibit all the books and accounts pertaining 
to his office to the municipal officers thereof whenever. required, cons ti tu tes 
a breach of his official bond. lb. 

3. A neglect or refusal of a town treasurer to pay town orders presented to 
him for payment when he has funds of the town in his hands, constitutes a 
breach of his official bond. lb. 

4. A town treasurer neglected and refused to account for town funds in his 
hands when required by the municipal officers as provided in R. S., c. 6, 
§ 152, and refused to pay town orders duly presented, when in fact he had 
in his hands $506 of the town's funds received in the ordinary way from the 
collection of taxes. In an action upon the treasurer's bond, Held: That the 
destruction of such money thus unlawfully detained, by an accidental burn
ing of his house containing it, two weeks after his office expired, is no 
defense; nor is the unauthorized setting apart of such money for the equal-
ization fund. lb. 

See BASTARDY, 1, 4. DOWER, 4. LICENSE, 2. PRACTICE, (Law,) 25. 

BOOM PRIVILEGES. 

Owners of shores, on the Penobscot river, used for boom privileges are enti
tled to compensation for any loss, injury or diminution of value occasioned 
by flowage by the dam erected by respondents under legislative authority. 
But they are not entitled to compensation for the possible loss of drift 
wood which may never reach their shores, and to which they have no title. 

Barrett v. Bangor, 335. 

BOUNTY-EQUALIZATION OF. 

1. A demand for his divisional share of money to be divided under Stat. 1868, 
c. 225, may be inferred from the fact that the soldier was at the office of 
the town treasurer to receive his dividend and gave his receipt therefor. 

' Gilman v. Patten, 183. 
2. The receipt so given is open to explanation and to the correction of mistakes. 

Ib. 
3. A soldier is entitled to interest on his share of the amount to be divided, after 

demand on the treasurer. lb. 

4. The amount paid to the town for "recruiting- and other expenses" cannot be 
deducted from the amount received by the town under c. 225, and thereby 
diminish the share of the soldier. lb. 
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5. Three years men, enlisting prior to July, 1862, are entitled to their share of 
the money received by the town under the reimbursement statute. lb. 

6. ByStat.1868, c. 225,§ 6, the amount received by the towns to be divided was 
to be paid out "to the soldiers who enlisted, or were drafted, and went any 
time during the war, or, if deceased, to their legal representatives." lb. 

7. Those enlisting under Stat. 1864, c. 227, are precluded by the terms of their 
enlistment, from claiming any additional bounty. lb. 

8. Riggs v. Lee, 61 Maine, 499, distinguished. lb. 

9. In a suit to recover payment of a town order drawn by the selectmen upon 
the town treasurer for the plaintiff's supposed "proportion of equalization 
bounty" in "all moneys that may be received from the state under" Stat. 
1868, c. 225, "over and above the amount actually paid out by the town for 
bounties," and it appears by the official certificate of the adjutant general 
(R. S., c. 82, § 101) that the town has actually paid out for bounties more 
than it has received; such certificate is prirna facie proof, and must be 
overcome by evidence on the part of the plaintiff in order to entitle him to 
recover. Hemmingway v. Grafton, 392. 

10. The burden of proof in such case is upon the plaintiff to prove the existence 
of the surplus in which he claims to share, and his holding a town order 
therefor, drawn for such divisional surplus, neither enlarges his right, nor 
extends the liability of the town. lb. 

BUCKSPORT R.R. BRIDGE. 

See COMPLAINT. 

BURDEN OF PROOF. 

See EVIDENCE, 16. TRUST, 3. 

CAR COMPANY. 
See ASSIGNMENT. 

CARRIAGE BY WATER. 

See SHIPPING, 1, 2, 3. 

CASE. 

The distinction between case and trespass is abolished. 
Hathorn v. Eaton, 219. 

CASES EXAMINED, &c. 

Rroos v. LEE, 61 Maine, 499-distinguished, Gilman v. Pattee, 183. 'ST.A.TE v. 
VERRILL, 54 Maine, 408-re-affirmed, State v. Morrisey, 401. LAWRENCE 

v. RoKEs, 61 Maine, 38-re-affirmed, Spmtlding v. Farwell, 17. 
BAKER v. VINING, 30 Maine, 121-re-affirmed, Whitmore v. 

Learned, 276. PATTERSON v. SNELL, 67 Maine, 502-
re-a:ffirmed, Whitmore v. Learned, 276. 
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CERTIFICATE. 

See LICENSE, 1. 

CERTIORARI. 

1. The writ of cel'tiorari is the appropriate remedy for parties aggrieved by the 
doings of county commissioners in relation to high ways and town ways. 

White v. Co. Com. 317. 

2. The writ is not one of right, but grantable only on petition and at the dis-
cretion of the court. lb. 

3. Upon the ~earing of the petition the court receives evidence aliunde the re
cord and will not grant the writ if satisfied that defects of jurisdiction appar-

1 ent on the record do not in fact exist. lb. 

4. When the writ has issued and the record is before the court, no evidence ex
traneous thereto is receivable; and when the record shows a defect or want 
of jurisdiction, proceedings will be quashed. lb. 

CHALLENGE. 

See PRACTICE, (Law,) 19. 

CHANCERY. 

See EQUITY. PRACTICE, (Equity). 

CLERK. 

See AMENDMENT, 1. 

COMMISSION MERCHANT. 

See CONTRA.CT, 7. 

COMMON CARRIER. 

1. To entitle an ac.lministratrix to recover _for an injury to her intestate, caused 
by being negligently run over by defendants' train, while he was riding 
between stations on a hand-car at the invitation of the foreman of a 
section, it must appear that the company was a common carrier of passen-
gers by hand-cars. Hoar v. M. C.R. R. Co. 65. 

2. No person becomes a passenger except by the consent, express or implied, 
of the c:rrier. . lb. 

3. A foreman of a section acts without the scope of his authority by accepting 
a person for transportation on his hand-car. lb. 

4. When a railroad company receives goods from a connecting road to be 
transported to the owners, it is bound to forward them forthwith; and th~y 
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cannot justify their detention on the ground that, by their regulations, 
goods so received are not to be forwarded until the receipt of a bill of back 
charges, and that no such bill accompanied the goods. 

Dunham v. B. & M. R. R. Go. 164. 

See EVIDENCE, 10. SHIPPING, 1, 2, 3. 

COMMON LAW. 

See ASSUMPSIT, 2. PARTNERSHIP, 3. 

COMPENSATION. 

See BooM, &c. CouNSELLoR, &c., 2. 

COMPLAINT. 

A complaint alleging that the defendant "did on the 8th of May, 1878, 
with force and arms, wilfully and maliciously violate the laws of the state of 
Maine, by dragging, hauling or drifting a net for the purpose of catching 
salmon in the Penobscot river between the Bucksport R.R. Bridge and the 
water works dam, said 8th day of May being one of the days set apart by 
law for a close time," does not set out any offense under Stat. 1876, c. 67, 
or R. S., c. 131, § 8. State v. Cottle, 198. 

See MILL, &c., 1, 2. 

CONDITION PRECEDENT. 

See CONTRACT, 9. 

CONDITIONAL JUDGMENT. 

See Pn.A.CTWE, (Law,) 22, 23. 

CONSIDERATION. 

See CONTRACT, 2, 11, 12. DAMAGES, 5. 

CONSIGNEE. 

See CONTRACT, 8. 

CONSTITUTIONAL LAW. 

1. The constitution of the United States does not prohibit the enactment of an 
insolvent law by a state. Damon's .Appeal, 153 . . 

2. The insolvent law of this state enacted in 1878, so far as it provides for a dis-
charge of the debtor's liabilities existing before the law was passed and not 
proved against the debtor's estate, is unconstitutional and void. 

Schwartz v. Di·inkwater, 409. 
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3. A tax, assessed for public purposes, cannot constitutionally be imposed upon 
a portion only of the real estate of a town, leaving the remainder exempt. 

Dyar v. Farm. V. Corp. 514. 

4. A legislative act, authorizing a village corporation to levy a local tax upon 
the real estate of its municipality for public purposes-thus imposing a 
local tax for general and public purposes upon the real estate of one part 
of a town, leaving the other part untaxed-transcends the power of the leg-
islature, and is unconstitutional and void. lb. 

5. The constitutional provision, requiring that "all taxes upon real estate, as
sessed by authority of this state, shall be apportioned and assessed equally, 
according to the just value thereof," cannot be evaded by first creating the ter
ritory to be taxed into a territorial corporat\on for a local purpose, and not 
separated from the rest of the town, nor relieved from any portion of the 
taxes to which it was liable in common with all the other real estate of the 
town. So long as such territory remains a component part of the town, 
and liable to taxation for all purposes for which tl~e remainder of the town 
is taxed, it cannot be separately taxed for public purposes. lb. 

6. Taxation in aid of railroads is taxation for a public purpose, and on this 
ground alone its constitutionality is sustainable. Taxation, for local pur
poses such as the building of drains, sewers, and the like, should be assessed 
upon the property thereby benefited, and in proportion to the benefits 
thereby conferred. For the first, the assessment is to be on the basis of 
valuation ; for the latter, on the basis of benefits conferred. lb. 

7. The provision of Stat. 1878, c, 74, § 15, authorizing the sequestration of the 
estate of an insolvent without previous notice to him, is not unconstitu-
tional for that cause. Damon's Appeal, 153. 

See .A.rPENDIX, No. 2, 560. 

CONTRACT. 

1. An immaterial alteration will not avoid a contract. Cushing v. Field, 50. 

2. A written contract to pay a specified sum of money, or redeliver, on demand, 
to an attaching officer specific articles of attachable property which he has 
taken on mosne process is a lawful contract ; and a recital of the attach
ments in such conti·act is sufficient evidence of a legal consideration there-
for. Foss v. Norris, 117. 

3. After a legal demand, an action may be maintained on such contract so 
long as the attaching officer is under a liability to the creditor or debtor for 
the property attached, the extent of that liability being the measure of dam-
ages. lb. 

4. A legal demand is one properly made as to form, time and place, by a 
person lawfully authorized, before or after the rendition of judgment in 
the suits in which the property is attached, although the contract contains 
a stipulation for the redelivery of the property "within thirty days after 
judgment in such actions if no demand be made." lb. 
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5. It is no valid objection to the demand that the sheriff's deputy calls upon 
the receiptor to redeliver the articles, or in default thereof to pay according 
to his alternative stipulation. Ib. 

6. The validity of a contract is to be determined by the law of the place where it 
is made. Bond v. Cumminas, 125. 

7. The defendant agreed to take the plaintiff's hay to B, sell it and pay him the 
net proceeds, on arriving in B, the defendant, in his own name, consigned 
his whole cargo, comprising several lots of other owners with the plaintiff's, 
to commission merchants, who, from time to time, sold portions of it and 
made remittances to the defendant on account of sales of cargo, but failed 
before the whole was disposed of: Helcl, that, if the defendant had a right 
to consign the plaintiff's hay, he should have done it separately and required 
separate accounts of its sale. Williams v. Wkite, 138. 

8. To charge the plaintiff with a portion of the loss on the cargo, he must 
show that the proceeds of sale of the plaintiff's lu'ty were not paid by the 
remittances from the consignees to the defendant. Ib. 

9. The plaintiff and defendant being CQpartners, the latter on January 24, 1876, 
sold his interest to the former taking his notes for four thousand dollars 
payable at various times through a period of more than three years, and 
transferred the good will of the business to the plaintiff and agreed not to 
engage in it himself at B. for the term of ten years from date. "This last 
agreement" (repeating it) "to be binding on me (defendant) only in case 
the four thousand dollars which is the consideration hereof, is paid accord
ing to said H's agreement to pay the same and at the time agreed upon." 
Nearly three years thereafter, the plaintiff having paid at maturity all his 
notes except two which had not matured, brought this action for the violation 
of the defendant's agreement not to engage in the business: IIeld, that the 
payment of the whole four thousand dollars was not a condition preced-
ent to its maintenance. Hunt v. Thibbetts, 221. 

10. Also held, that for breach of such a stipulation damages which have ac
crued prior to the date of the writ only are recoverable; and that subse-
quent breaches may be the subject of future action. Ib. 

11. The payment in part of a debt due is no consideration for a promise to 
delay the collection of the balance. Dunn v. Collins, 230. 

12. The execution creditor gave to his debtor a written receipt for twenty dol
lars "to be indorsed on his execution" and agreed therein to "discharge the 
execution provided the debtor shall pay the further sum of ninety dol
lars in sixty ·and thirty days from date." In an action on a poor deb
tor's bond, previously given by the debtor to procure his release from arrest 
on the execution; Held, that the stipulations were without consideration 
and afforded no defense to the sureties. Ib. 

13. When the owner of a lot of land, with buildings thereon, agrees to convey 
it at a future day on payment of the purchase money by the purchaser, and 
before payment and conveyance the buildings are def'ltroyed by fire without 
the fault of either party, the loss must fall on the vendor, and if the build-
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ings formed a material part of the value of the"premises, the vendee cannot 
be compelled to take a deed of the land alone and pay the purchase money. 

Gould v. Murch, 288. 

14. Nothing appearing to the contrary, the presumption is in favor of the 
legality of contracts, and the legal action of the contracting parties. 

Scottish Com. Ins. Co. v. Plummer, 540. 

CORPORATION. 

SEE RAILROAD._ 

COSTS. 

See BILL OF COSTS. PRACTICE, (Law,) 23. 

COUNSELLOR AND ATTORNEY AT LAW. 

1. A judgment recovered, including the bill of costs, is the property of the 
party recovering it, though subject to the lien of the attorney for costs. 

Clay v. ],foillton, 315. 

2. The attorney is entitled to a just and fair compensation for services rendered 
and it matters little whether the charge for services be a specific sum eauiva
lent to the taxable bill of costs, less the witness fees, or the bill of costs 
specifically named. lb. 

COUNTY COMMISSIONER. 

County commissioners have original jurisdiction to lay out a county road 
wholly within the limits of a town or city, when such road connects with 
other county 1>0ads; and the town or city within which it is laid out may 
construct the road any time within six years after the time allowed therefor 
by the commissioners, unless done by authority of law before that time. 

King v. Lewiston, 406. 

See CERTIORARI, 1. EQUITY. 

COUNTY ROAD. 

See COUNTY COMMISSIONERS, 

COURT RECORD. 

1. Errors and deficiencies in court records are to be expected. R. S., c. 79, § 
10, requires their correction. Third parties may be affected thereby, but 
they are presumed to know that if a clerk has made a mistake it may be 
corrected. Bean v. Ayers, 421. 

2. The settled rule in this state is, that the court will allow an amendment of 
a mistake committed by a recording officer, when such an amendment will 
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be in the furtherance of justice, and when the party to be affected thereby 
will not be subjected to any loss or inconvenience other than what he would 
have been subjected to had the record been originally in proper form. lb. 

COVENANT. 

See ACTION, 2. 

CRIMINAL LAW. 

See CoMPLAINTs, EVIDENCE, 7, 13, 14. INDICTMENT. 

PRACTICE, (Law,) 31, 32, 33, 34. 

CROPS. 

See EXECUTOR, &c., 3. 

DAMAGES. 

1. For trespass committed willfully, wantonly or maliciously, the jury have the 
right, and are entitled, in making up their verdict to add to the actual dam
ages, just such an amount as, in their sound discretion and good judg
ment, mider all the circumstances, the defendant ought to pay (and the 

f plaintiff receive) as punishment for the wrong doing. Ames v. Hilton, 36. 

2. The common doctrine applicable to all cases is, that the damages recoverable 
shall be the natural and proxima,te consequence of the act complained of. 
Within this general definition other rules exist,-rules within a rule. 

Thomes v. Dingley, 100. 

3. The ordinary measure of damages applying to warranty of personal property 
is the difference between the actual value of the articles sold and their value 
if they had been such as warranted. Additional damages, however, are 
sometimes recoverable, if specially declared for, and such as may reason
ably be supposed to have been contemplated by both parties when the con-
tract was made as a probable result of a breach of it. Ib. 

4. , The defendants, manufacturers and vendors of carriage springs, sold to the 
plaintiffs several sets of springs to be used by them in the construction of 
carriages, warranting them to be of the best of steel: Held, that the parties 
must be supposed to have intended a warranty that the articles were fit and 
suitable for the particular purpose for which they were ordered and sold, 
and that the defendants were liable to the plaintiffs for the necessary 
expenses of taking out of the carriages, in which they were placed, some of 
the springs, which proved defective, and inserting others in place of them; 
such damages, though special or consequential, not being regarded as uncer-
tain, speculative or remote. Ib. 

5. When the owner of a lot of land, with buildings thereon, agrees to convey 
it at a future day on payment of the purchase money by the purchaser, and 

VOL.LXX. 40 
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before payment and conveyance the buildings are destroyed by fire without 
the fault of either party, the loss must fall upon the vendor, and if the build
ings formed a material part of the value of ~he premises, the vendee cannot 
be compelled to take a deed of the land alone and pay\he purchase money, 
and although such destruction of the buildings on the premises may be suc
cessfully set up as a defense to the notes given for the land bargained for, but 
not conveyed, yet by the contract, the use and occupation of the premises 
by the vendee from the time the agreement for the sale and ·purchase was 
made, being a part of the consideration for the notes, the vendor can recover 
thereon a sum equal to the value of the use of the premises while the vendee 
occupied them. Gould v. Murch, 288. 

See CONTRACT, 3, 10. OFFICER, 2. 

DEBT. 

See PRACTICE, (Law,) 7, 25, 26. 

DECLARATION. 

See BASTARDY, 1, 2, 3. PLEADING, 4, 7. 

DECREE. 

See PRACTICE, (Equity,) 5. 

DEED. 

1. Where the description of the premises in a deed is as follows: "To Great 
Spring bridge at the middle of the high way; then as the highway runs, 
north thirty-seven degrees east, twenty-eight poles, and north twenty-seven 
degrees east, fourteen poles, to the road leading from the highway to said 
Andrew's house; then in said road northwest, twenty and a half poles, to 
the fence near said Andrew's shed; then north three degrees west, seven 
and a half poles, to a white oak tree in old fence;" and the said "road " 
from the highway to said .Andrew's house being a lane or leading way over 
the land of the grantor and in which no other person had any rights: Held, 
that in such case the first call, in the deed, to said road stopped at the side 
line of the lane; but that as the next call commenced "in" said way, an ambig
uity arises as to the precise point in the way where the first call terminates, 
and that it becomes a question for the jury to determine where it did ter
minate in the road; and then the distances and courses become material 
elements for their consideration in determining that fact; when determined, 
and the point thus established, the line by the second call, runs in the lane 
northwest, twenty and one-half rods, to the fence near the shed as located 
at the time of the conveyance, and by the next call, from that point. by the 
course and distance named to the white oak tree. Ames v. Hilton, 36. 

2. The clear and unambiguous calls in a deed cannot be set aside, and differ
ent ones substituted in their place by parol proof of the acts of the parties, 
either before or after the deed was made, lb. 
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4. Calls in a deed thus, "Thence by the road to Peter Staples' land, thence 
southerly by said Staples' land to J. Weymouth's land," are answered by 
on the road to Peter Staples' land, thence southerly five and a half rods, 
running thence at right angles westerly eleven rods, and thence at right 
angles southerly one hundred and fifty rods to Weymouth's land, if such is 
the correct description of the divisional line ( or lines) between the land of 
the grantor and the land owned by Peter Staples. Jewett v. Hussey, 433. 

See INFANT, 1, 2, 3. See PRACTICE, (Law,) 11, 12. 

DEFAULT. 

See BASTARDY, 1, 2, 4. 

DEFECT, NATURE OF. 

See WAY, 3. 

DEMAND. 

See BOUNTY, &c., 1. CONTRACT, 3, 4, 5. DOWER, 1, 3. 

DEMURRER. 

See PLEADING, 1, 7. 

DEPOSITION. 

See EVIDENCE, 9. 

DISCRETION. 

See PRACTICE, (Law,) 17, 24, 36. 

DIVIDEND. 

See INSOLVENCY, 5, 6. 

DOCKET. 

See AWARD, BASTARDY, 3. 

DOWER. 
1. When a. foreign corporation is seized of real estate situated in this state, 

and has a tenant thereon, the demand of dower may be made, under the 
provisions of R. S., c. 103, § 17, upon the tenant in possession. 

Stevens v. Rollingsford Savings Bank, 180. 
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2. A widow is entitled to dower in land of which her husband was seized dur
ing coverture as tenant in common; her right comes exclusively from his 
interest as separate and distinct from that of the other tenant. 

Cook v. Walker, 232. 

3. Demand must be made upon, and the action be against the tenant of the 
freehold of the interest in which dower is claimed, and not against the other 
tenant. lb. 

4. A bond, for the conveyance of land upon certain conditions unconnected 
with a deed, is merely a personal obligation, and conveys no interest in the 
land; and the obligee is not such a tenant, even though in possession, as will 
authorize him to set out dower therein. lb. 

DRIFT-WOOD. 

See BooM, &c. 

EASEMENT. 

An easement may be acquired by a use of land, the use being continued long 
enough, having its origin and continuance in a parol gift or grant. Any 
occupation or enjoyment of the land of another under a claim of own
ership, is in a legal sense an usurpation of the right of the true owner, con-
stituting an adverse possession. Jewett v. Hussey, 433. 

EMANCIPATION. 

See PAUPER, 8, 9, 13. 

ENGINEER. 

See CORPORATION, 

EQUITY. 

A bill in equity is not the proper process to bring the proceedings of selectmen 
of towns, city councils, or county commissioners in laying out streets and 
ways before this court to obtain a decision whether they have been legal and 
in conformity with law, and if defective to enjoin further proceedings. 

White v. Co. Com., 317. 

See EXECUTOR, &c., 5. FRAUDULENT CONVEYANCE, 4. MORTGAGE, 3. 
PRACTICE, (Equity), 

ERROR. 

Se~ BASTARDY, 1. COURT RECORD, 1. 
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EST OPPEL. 

1. Payments made, after notice and without denial of liability, by one town to 
another, do not estop the town paying to deny the settlement of the pauper 
therein. Norridgwock v. Madison, 174. 

2. The defendant recovered a judgment against the plaintiff for the sum of $9.01 
debt. Three years afterwards he sued on the judgment and joined a count 
on a promissory note given by the plaintiff to a third person ''or bearer" for 
one dollar and fifty cents with interest and recovered a judgment on both 
counts. In an action for false imprisonment; Held, that the plaintiff was 
estopped by the latter judgment from showing that the judgment creditor 
procured the note in violation of the provisions of R. S., c. 122, § 12 as 
amended by Stat. 1878, c. 57. De Proux v. Sargent, 266. 

3. As a receipt a bill oflading is open to explanation or contradiction the same 
as other receipts. Its acknowledgment of the apparent condition of the goods, 
though strong proof of its truth, is no exception to the rule. An admission 
of that which is not true is not binding except when an estoppel. In this 
case the admission is not an estoppel because there has been no assignment 
of the bill of lading, nor has the plaintiff acquired any new rights or changed 
his position in consequence of it. Witzler v. Collins, 290. 

See FRAUDULENT CONVEY A.NOE, 3. P A.UPER, 3, 4. 

EVIDENCE. 

1. Upon the question whether an order for goods received by mail by the 
plaintiff, purporting to be signed by the defendant, was or not either 
signed or authorized by the defendant, the testimony of the plaintiff, 
that the defendant previously informed him that he would send an order, 
and that a postcript to the order alluded to a matter known only to the plain
tiff and the defendant, affords sufficient prima facie evidence to establish 
the fact that it was the authorized order of the defendant. 

Abbott v. McAloon, 98. 
2. In trespass against an officer for attaching a store of goods claimed by the 

plaintiff, on writs against the plaintiff's brother, the defendant denied the plain
tiff's title, contending that, with intent to defraud the brother's creditors, the 
plaintiff and brother arranged to give the plaintiff the nominal title while in 
fact the brother was the real owner; and to prove it the defendant offered in 
evidence the declarations of the brother, made while conducting the business 
and in the absence of the plaintiff, tending to show that he was not clerk but 
principal, and that the plaintiff's name was only used to protect the goods 
against the brother's creditors: Held, inadmissible to prove the corrupt agree-
ment. Smith v. Tarbox, 127. 

3. Parol evidence as to the understanding of the parties as to the effect of a 
written assignment of an indenture is inadmissible. 

Knowlton & P. C. C. Co. v. Cook, 143. 
4. In trespass against an officer for seizing and selling the plaintiff's goods on 

an execution against another person, the officer's return on the execution 
is not admissible evidence for the defendant to prove the amount and value 
of the goods taken. Robinson v. Edwards, 158. 
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5. In such action, mortgages of the same property by the execution debtor to 
other parties are not admissible. lb. 

6. Parol evidence is inadmissible to vary or contradict a written agreement. 
Stevens v. Haskell, 202. 

Thus where the plaintiff leased his mill, house, stable and mill yard to the de
fendants' testator "to manufacture all lumber of various kinds that he 
wants to during the year 1874, all for the rent of seventy-five cents per thou
sand for the lumber, and the waste wood while manufacturing said lum
ber." Held': In an action to recover for the proceeds of waste wood aris
ing from the testator's lumber taken from a lot near the plaintiff's mill and 
transported to and sawed at the testator's mill several miles distant from 
the plaintiff, that it was not competent for the plaintiff to prove that, when 
the lease was made, the parties understood that the testator's lot near the 
plaintiff's mill was to be stripped and all the lumber sawed at the plain-
tiff's. lb. 

7. In the trial of an indictment for incest with the defendant's daughter about 
whose real name there was ccnflicting testimony, a memorandum covering 
her photograph purporting to be signed by the daughter is not admissible 
in the absence of evidence that it was her hand writing. 

State v. Peterson, 216. 
8. Parol evidence is inadmissible to prove that the grantee named in a deed is 

not the one intended by the grantor. Whitmore v. Learned, 276. 

9. Under Rule 28 of the superior court Kennebec county, a deposition, not 
filed with the clerk at the term for which it was taken, is not admissible in 
evidence. Witzler v. Collins, 290. 

10. Under a contract by a common carrier for the carriage of goods by water 
evidenced by a bill of lading in the usual form signed by the proper agent 
in the ordinary course of business, the owners of the vessel are responsible 
only for such goods as are embraced in the bill of lading and delivered on 
board the vessel, or into the actual custody of the master, or such as were so 
delivered as and for those embraced in the bill before the vessel sails, and 
it is not competent by evidence aliunde to show that such a bill of lading 
was intended to or did embrace goods elsewhere so as to make the own-
ers responsible therefor. lb. 

11. A town book kept by the overseers of the poor for the purpose of preserv
ing facts relating to the paupers of the town, contained the following memo
randum or record in the handwriting of one of the overseers: "March Hi, 1846, 
Received notice from J. C. P., jailer at N., that I. J. W. was in jail for taxes 
and claimed relief as a pauper." "April 2, 1846, J. C. P. gave notice that 
the town of H. had promised to settle the bills of I. J. W." In an action 
involving the settlement of I. J. W.-Hcld, that the memorandum sworn to 
by the witness who made it at the date, is admissible as to all facts it con
tains which were within the personal knowledge of the witness, although 
such facts may have escaped from his recollection when he testified. 

Corinna v. Hartland, 355. 
12. Also, held, that as to the other facts, they are hearsay, and the memoran-

dum is not admissible. lb. 
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13. In the trial of an indictment for an assault with intent to kill, it is within 
the province of a medical expert, and legally admissible, for him to state what 
were the dangers naturally and usually attendant upon blows upon the head 
such as would produce the wounds described at the trial. 

State v. Stoyell, 360. 
14. To the extent to which it is competent to prove the former declarations of a 

witness at all, whether under oath or not, he is a competent witness to prove 
them, unless some legal right of personal privilege is thereby impaired. 

Ib. 
15. In a suit to recover payment of a town order drawn by the selectmen upon 

the town treasurer for the plaintiff's supposed "proportion of equalization 
bounty" in "all moneys that may be received from the state under" Stat. 
1868, c. 225, "over and above the amount actually paid out by the town for 
bounties," and it appears by the official certificate of the adjutant general 
(R. S., c. 82, § 101) that the town has 2.ctually paid out for bounties more 
than it has received; such certificate is primafacie proof, and must be over
come by evidence on the part of the plaintiff in order to entitle him to re-
cover. Hemmingway v. Grafton, 392. 

16. The burden of proof in such case is upon the plaintiff to prove the exist
ence of the surplus in which he claims to share, and his holding a town 
order therefor, drawn for such divisional surplus, neither enlarges his right, 
nor extends the liability of the town. lb. 

17. The insurance company cannot offer in evidence the report of their own 
agent made to themselves to show that they were induced thereby to take the 
risk, or that there was an over valuation, or for any other purpose. 

Thayer v. Prov. Wash. Ins. Co. 531. 

See BOUNTY, &c., 9, 10. DEED, 2. lNSURANCE1 3. 

EXCEPTIONS. 

1. In the trial of an action of trespass quare clausum, wherein a line was in dis
pute, the plaintiff contended that the defendant was estopped to deny the 
location claimed by the former by reason of his acts and silence when the 
survey wa3 made preparatory to the conveyance. The instruction of the 
presiding justice in relation to such an estoppel did not require the jury to 
find that the defendant then knew where the true line was: Held, that, in 
the absence of any specific request upon that point, the defendant has no 
ground of exception when he did in fact have such knowledge and so testi-
fied and that fact was not in contention. Ames v. Ililton, 36. 

2. In such case, it appeared that the plaintiff, her husband, and the defendant 
were present on the premises the day before the conveyance to the plaintiff; 
that the husband acted for her \during the survey. There was conflicting 
evidence whether the defendant then claimed to the husband that the line 
was where he claimed it to be at the trial, and the evidence tended to prove 
that such fact was not communicated to her and that she was ignorant of 
it: Held, that the instruction that, if the husband was agent of his wife in 
running and fixing the lines, and claim was made to him, it would be the 
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same as if made to her-unless the defendant knew that the agent was not 
acting faithfully, was permitting her to pay for land which she was not to 
take; and if he knew that, and knew that she was personally relying upon it, • 
it would not excuse the defendant for not making known to her his title, 
affords defendant no grounds for exceptions. lb. 

3. In a trial involving the title to a horse, the plaintiff set up title under a bill 
of sale absolute in its terms, which the defendant claimed was intended for 
security only. The scrivener, called by the plaintiff, gave testimony tend
ing to show that the purchase was absolute; when the defendant's final 
argument was closed, the court permitted the defendant to be recalled and 
testify to certain declarations of the scrivener made to him after the testi
mony on both sides was closed, which were to some extent inconsistent 
with the scrivener's testimony. The court instructed the jury in relation to 
the testimony of the scrivener .and the defendant that, it was "all for their 
consideration and so far as it tended to corroborate one or the other, it was 
material to the issue;" Held, that the plaintiff had no ground for excep-
tions. Ruggles v. Coffin, 469. 

See PRACTICE, (Law,) 16, 17, 20, 37. 

EXEMPTION. 

See ATTACHMENT. 

EXECUTOR AND ADMINISTRATOR. 

1. The executor derives his title from the will and his interest vests at the 
instant of the testator's death. Hathorn v. Eaton, 219 . 

. 2. The executor of a will may maintain trespass or trover for the goods of the 
testator taken after the latter's death, though they may never have been in 
the actual possession of the former. lb. 

3. The executor cannot recover for the crops growing at the time of the decease 
of the testator. lb. 

4. An administrator, who collects money upon a judgment founded on a suit 
in the name of his intestate, is not individually liable to another for a share 
thereof belonging to such other person, unless before he appropriates the 
same to the use of the estate he has notice not to pay it over, or unless in 
paying it over he has acted in bad faith. Call v. Houdlette, 308. 

5. In a suit for money thus collected and wrongfully withheld, accruing from 
the earnings of a vessel owned by the plaintiff and defendant's intesta1e 
and another, the defendant cannot set off against the claim against himself 
an account due his intestate from the same vessel. Such matters can be 
adjusted only in equity. lb. 

6. The defendant would not be liable, if the money was collected in his name 
as administrator by the attorney who conducted the suit, and paid over by 
the attorney, without the assent of the defendant, to a person to whom the 
defendant's intestate had assigned the claim before judgment had been 
recovered thereon. lb. 

See COMMON CARRIER, 1. PRACTICE, (Equity,) 15. 
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EXPRESSION OF OPINION. 

See PRACTICE, (Law,) 13, 14, 15. 

FEE. 

See PLEADING, 9. 

FELLOW SERVANT. 

See MASTER, &c., 1, 3, 4. 

FIRE. 

See CONTRACT, 13. 

FISH. 

See STATUTE, 1. 

FIXTURES. 

1. Where a person entered into possession of a tract of land without the pay
ment of rent therefor, and to use and occupy it as his own in accordance 
with the terms of a contract for its purchase, and erected large and substan
tial buildings thereon with engines and machinery for the manufacture of 
an extract of bark for tanning purposes, and then failed to perform the con
ditions of the contract on his part and ·thereby acquire the title, the erec
tions, engines and machinery are a part of the realty and cannot be sold as 
personal property as against the owner of the land. 

H. &; E. Iron Co. v. Black, 473. 

2. Nor does it make any difference that the erections were made by a firm while 
the contract was only with two of its members-provided that the contract 
was held for the benefit of the firm who made the partial payments and 
were to have the benefit of the title when obtained. lb. 

FLOWAGE. 

See BooM, &c; 

FOAL. 

See LIEN, 2. 

FORCIBLE ENTRY AND DETAINER. 

A mortgagor is not a tenant within R. S., c. 94, concerning forcible entry and 
detainer. qement v. Bennett, 207. 

FOREIGN CORPORATION. 

See DOWER, 1. 
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FOREIGN LAW. 

See PRACTICE, (Law,) 4, 5. 

FORFEITURE. 

See BETTING, &c., 2, 3. 

FORMER CONVICTION. 

See AUTREFOIS CONVICT. 

FORWARDER. 

See COMMON CARRIER, 4. 

FRAUDS, STATUTE OF. 

See p ARTNERSHIP' 1. 

FRAUDULENT CONVEYANCE. 

1. A debtor's conveyance of all his property to secure the future maintenance 
of himself and wife is fraudulent as against existing creditors, and voidable 
by them. Graves v. Blondell, 190. 

2. The court will not hold such a conveyance fraudulent in part and good in 
part by reason of the fact that a small part of the consideration was the 
payment of some of the grantor's debts. Ib. 

3. To estop the plaintiff from setting up the fraud for the reason that he assented 
to the conveyance, the defendant must allege and prove, not only that the 
plaintiff, knowing the purpose for which the deed was to be given, assented 
to it, but that such assent induced the defendant to take it. Ib. 

4. The plaintiffs' debtor conveyed all his property to another for an inadequate 
present consideration together with a written agreement to support and 
maintain the grantor during his life. In a bill in equity by prior creditors, 
held, that the conveyance could not be upheld as against them. 

Egery v. Johnson, 258. 

GUARDIAN, AD LITEM. 

See PRACTICE, (Equity,) 11, 12, 13. 

HAND-CAR. 

See COMMON CARRIER, 1, 3. 

HEARSAY. 

See EVIDENCE, 12. 
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HEIR. 

See PRACTICE, (Equity,) 8. WITNESS, 2, 3, 4. 

HIGHWAY. 

See CERTIORARI, 1. 

HUSBAND AND WIFE. 

1. An action of assumpsit on account annexed to the writ cannot be main
tained by a wife against her husband while the connubial relation remains 
in full force. Hobbs v. Hobbs, 381. 

2. Neither party to the marriage contract can sue the other at common law 
while the marriage relation subsists. Ib. 

3. An action of replevin cannot be maintained by a husband against his wife 
while the marital relation between them is in full force. 

Hobbs v. Hobbs, 383. 

See MARRIED WOMAN. TRUST, 2, 3. 

INCEST. 

See EVIDENCE, 7. 

INDENTURE. 

See ACTION, 1. ASSIGNMENT, EVIDENCE, 3. 

INDICTMENT. 

1. Where the statutory form is used for au indictment of murder, and there is 
added thereto the allegation that the accused committed an assault upon 
the deceased, the particular means by which the assault was committed 
need not be set forth,-although in such case the government would be 
bound to prove that the murder was committed by force of some kind. 
State v. Verrill, 54 Maine, 408, re-affirmed. State v. :Morrissey, 401. 

2. In an indictment for infanticide, although convenient and advisable when it 
can be safely done, it is not indispensable that the sex of the murdered child 
be stated even though its name be unknown or it has no name. lb. 

See ACTION, 2. PRACTICE, (Law,) 31, 32, 33, 34. WITNESS, 1. 

INDORSEMENT . 

See PROMISSORY NOTE, 1. 

INFANT. 

1. A minor's deed of land not appearing upon its face to be prejudicial to him 
is not void but voidable. Davis v. Dudley, 236. 
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2. To avoid it or ratify it, there must be some act on the part of the minor, after 
becoming of age, indicative of that intention. lb. 

3. Mere delay on the part of the minor is not sufficient evidence; but delay coup
led with the neglect of the minor after becoming of age, and having knowl
edge that the other party is intending to, and does make valuable improve
ments, to make known his intention to avoid his deed in season to prevent 
such expenditure, is a sufficient ratification. lb. 

See PRACTICE, (Equity,) 11, 12, 13. 

INFANTICIDE. 

See INDICTMENT, 2. 

INSANE PERSON. 

1. If an insane person be duly committed to t~ie insane hospital by the munici
pal officers of a town under R. S., c. 143, § 12, and the friends of such insane 
person without filing the required bond in fact, and in the first instance 
pay all the expenses of commitment and support and the town makes no 
payment, the time of commitment and stay at the hospital is to be included 
in the period of residence, in the town where the insane person then had 
his home, necessary to change his settlement under R. S., c. 24, § 1, VI. 

Dexter v. Sangerville, 441. 
2. In such case the insane person is not supported by the town at the hospital, 

within the meaning of the last sentence of R. S., c. 143, § 20. lb. 

INSOLVENCY. 

1. The insolvent act of this state, having been enacted while the federal bank
rupt law was in force, went into full operation upon repeal of the bankrupt 
law and not before. Damon's Appeal, 153. 

2. The provision of stat. 1878, c. 74, § 15, authorizing the sequestration of the 
estate of an insolvent without previous notice to him, is not unconstitution-
al for that cause. lb. 

3. After a petition has been made and proceedings have commenced and are 
pending in the court of insolvency, a petitioning creditor cannot withdraw 
and have his name stricken out of the petition without leave of the court. 

In re Hawkes, 213. 
4. By leave of court creditors not originally petitioning may become parties to 

the proceedings already pending against an insolvent debtor. lb. 

5. The holder of a joint and several note given by partners in their partnership 
name, they being in insolvency as partners and individuals, is entitled to 
prove his note against the joint estate of the firm and also against the sev
eral estates of the individual members of the firm, and to receive dividends 
from all the estates. Ex parte Nason, 363. 

6. The holder is entitled to receive dividends upon the whole claim, providei!e 
does not receive in all more than his full due, unless he has received a divi-
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dend on one estate before making proof against another. Where a dividend 
has been paid, and generally when declared, on one estate before proof is 
made against another, the amount thereof should be deducted, and a divi-
dend from the balance only allowed from the other. lb. 

7. When the members of a firm, having no firm name and no joint estate other 
than that of the firm, give a joint note in their individual names for money 
borrowed for and used in their partnership business, such note is provable 
in insolvency against their partnership estate. lb. 

8. Two persons, partners, not having adopted any firm name, made notes in 
their individual names, one as maker and the other as payee and indorser, 
and got the notes discounted at a bank, for the purpose of using the money 
obtained thereon, and using it, in their partnership business. They are in 
insolvency and have estates both as partners and a::; individu.als. It was not 
known to the bank, when the notes were discounted, that they were partner
ship paper or given for partnership purposes. Held: That the bank had an 
election to prove its claim either against the partnership es~ate, or against 
the estates of the individual members of the firm; but was not entitled to 
prove them ag-ainst both the joint and the several estates. 

Ex parte First N. Bank, 369. 
9. The bank having filed the claims against all the estates before the rule affect

ing its interests had been established by statute or judicial decision, a reason
able time is allowed to reconstruct the proofs in accordance with the princi-
ples of the decision given. lb. 

10. When a petition in insolvency has been served and placed on the files of the 
court and the proceedings have been subsequently dismissed, such petition 
cannot be withdrawn from the files, and re-issued and made the basis of 
subsequent proceedings. In re JJ.farson, 513. 

See CONSTITUTIONAL LAW, 1, 2. 

INSURANCE. 

1. Where there has been an erroneous statement of the value of the buildings 
insured to the agent of the insurance company by the agent of the party 
insured in procuring the policy, under our existing statutes the question is, 
not whether the insurers regarded that matter as material to the risk, or 
were induced thereby to take the risk, but whether the jury are satisfied that 
the difference between the property as represented and as it really existed 
contributed to the loss or materially increased the risk 

Thayer v. Prov. Wash. Ins. Co. 531. 
2. Nor will the vacating of a building or any change in its use or occupation 

affect the policy, unless the risk is thereby materially increased; and that is 
for the jury to determine. lb. 

3. In such a case the evidence of men experienced in insurance business is not 
competent to show that insurance companies generally would not insure 
unoccupied buildings on account of the increased risk, or that a risk is 
l'egarded as greater or less according as the amount of the insurance is to 
the whole value of the property insured. Ib. 
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4. If the jury find, in a case where there has been an erroneous statement as to 
the value of the property insured, that the difference between the property 
as represented and as it really existed contributed to the loss or materially 
increased the risk, it will avoid the policy although they may not find that 
the representation was originally made with fraudulent intent. lb. 

5. Under R. S., c. 49, § 50, the requirement of an annual license does not reduce 
the agency to an annual tenure. A new appointment is not required at the 
expiration of the license; in order to renew the license, a certificate that the 
agency still continues is all that in this respect is necessary. 

Scottish Com. ln8. Co. v.. Plummer, 540. 
6. The period of the obligor's liability not being limited by the terms of the 

bond, otherwise than by the duration of the agency, nor by anything in the 
nature of the position held by the agent, and the default therein having 
occurred within the time during which he was the duly appointed agent of 
the plaintiffs, they, prima facie, have a right to resort to this remedy upon 
the bond. lb. 

7. When the agreed statement is silent about the license required by R. S., c. 
94, § 49, the court will not presume that either the insurance company or the 
agent acted without one. lb. 

8. Nothing appearing to the contrary, the presumptidn is in favor of the legal-
ity of contracts, and the legal action of the contracting parties. lb. 

See EVIDENCE, 17. 

INTEREST. 

See TAx, 3. 

JAILER. 

See PAUPER, 10. 

JUDGMENT . 

.A judgment recovered, including the bill of costs, is the property of the party 
recovering it, though subject to the lien of the attorney for costs. 

Clay v. Moulton, 315. 

See BASTARDY, 2. EXECUTOR, &c., 4, 6. LIEN, 9. RECEIPTOR. 

SCIRE F ACIAS. SmPPING, 6. 

JURISDICTIO~. 

See CERTIORARI, 3, 4. COUNTY COMMISSIONERS. TRIAL JUSTICE. 

LANE. 

See DEED, 1. 
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LAW AND FACT. 

1. Whether a person travelling with a safe horse and carriage, in the night with
out a light, upon a highway wholly obscured by darkness, but in the vicinity 
of his residence, and over which he has travelled many years, is in the exer
cise of ordinary care, is for the jury to determine under all the circum-
stances of the case. Haskell v. ]Yew Gloucester, 305. 

2. It is for the jury, upon all the evidence before them, to say whether the 
vacating of the building materially increased the risk; and if it did, it is 
not for the court to say, as matter of law, that the policy would not be 
avoided by its becoming vacant during the life of the policy when there is 
a stipulation in the policy that it shall be null and void if the insured 
allowed it to become vacant and unoccupied. 

Thayer v. Prov. Wash. Ins. Co. 531. 

See D.A.M.A.GES, 1. DEED, 1. P .A.UPER, 7. 

LEGISLATURE. 

See OPINION OF JUDGES, 560, et seq. 

LEX LOCI. 

See C0NTR.A.CT, 6. PRINCIP.A.L, &c., 1. 

LICENSE. 

1. Under R. S., c. 49, § 50, the requirement of an annual license does not re
duce the agency to an annual tenure. A new appointment is not required at 
the expiration of the license; in order to renew the license, a certificate that 
the agency still continues in all that in this respect is necessary. 

Scottish Com. Ins. Co. v. Plummer, 540. 
2. The period of the obligor's liability not being limited by the terms of the 

bond, otherwise than by the duration of the agency, nor by anything: in the 
nature of the position held by the agent, and the default therein having oc
curred within the time during which he was the duly appointed agent of the 
plaintiffs, they, prima facie, have a right to resort to this remedy upon the 
bond. lb. 

3. When the agreed statement is silent about the license required by R. S., c. 
94, § 49, the court will not presume that either the insurance company or 
the agent acted without one. lb. 

LIEN. 

1. The plaintiff, in writing, permitted certain persons to cut and remove from 
his lands certain timber and bark, expressly retaining full and complete own
ership and control of the same until the sum due for the stumpage, and any 
paper which may be given for it, should be paid. The stumpage not being 
paid according to the tenor of the permit, a negotiable note was given there-
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for, and a receipt given by the general owner wherein is expressly retained 
"his lien on the lumber as expressed in the permit." Held, that the note 
did not discharge the lien. Crosby v. Redman, 56. 

2. The plaintiff's mare was served by the defendant's stallion for the purpose of 
raising a colt, whereupon the plaintiff agreed in writing to pay the defen
dant twenty dollars twelve months after date if his mare proved with foal, 
"colt holden for payment." Held, that the written agreement created a 
contract-lien in the nature of a mortgage. Sawyer v. Gerrish, 254. 

\ 3. The launching of a vessel is a definite period, and one well understood as 
applied in shipbuilding; and it is the only period from which the four days 
can be computed under the first clause of R. S., c. 91, § 7. 

Homer v. Lady of the Ocean, 350. 

4. When work and materials are furnished for repairs and not for the construc
tion of a vessel, the lien under the first clause of R. S., c. 91, § 7, does not 
attach. lb. 

5. The test to be applied in distinguishing between a new vessel and one re
paired does not depend upon the comparative amount of new and old material 
used. lb. 

6. Nor is it necessary that the dimensions or burden should remain unchanged 
to constitute a repaired vessel. lb. 

7. The real test is whether the existence and identity of the vessel remain. lb. 

8. In a process in rem against pine, spruce, hemlock and hard wood logs, it is 
not objectionable that the officer attaches only the hemlock and spruce logs. 

Bean v. Ayers, 421. 
9. In a proceeding in rem against logs to secnre a laborer's lien thereon, an 

order from the law court in the abbreviated form of "judgment against the 
logs," describes only the logs attached. The judgment being correctly ren
dered, it is immaterial whether the record of the judgment has been prop
erly extended or not, if the court permits the record to be amended. The 
judgment itself is the vital thing. lb. 

See JUDGMENT, 

LIFE ESTATE. 

See WILL, 1, 2. 

LIFE LEGATEE. 

See WILL, 1, 2. 

LIMITATIONS, STATUTE OF. 

By R. S., c. 81, § 79, actions of account between co-tenants, and bills in 
equity in analogous cases, are not subject to the six years limitation, but to 
the general limitation, only, of twenty years, under § 86 of that chapter; 
but this court, in equity, may deny a complainant's right to maintain his 
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bill, in proper cases, on the ground of his laches, although the time that 
has elapsed before the commencement of proceedings is less than the 
statute limitation. Lawrence v. Rokes, 61 Maine, 38, re-affirmed. 

Spaulding v. Farwell, 17. 
See BETTING, &c., 2. 

MANSLAUGHTER. 

See PRACTICE, (Law,) 31, 34. 

MARRIED WOMAN. 

1. Where a married woman living with her husband in New Brunswick and hav
ing no separate maintenance, purchased a horse of her husband, and subse
quently moved into this state with the proper.ty, the horse is attachable here as 
the property of the husband, Bond v. Cummings, 125. 

2. By the law of New Brunswick, a married woman living with her husband and 
having no separate maintenance, cannot acquire tit le to personal property by 
purchase from him. lb. 

MASTER. 

See SHIPPING, 1. 2. 

MASTER IN CHANCERY. 

See PRACTICE, (Equity,) 7. 

MASTER AND SERVANT. 

1. It is settled law that a master is not liable to a servant for an injury resulting 
from the negligence of a fellow servant in the same general employment. 

Blake v. M. C. R. R. Co., 60. 
2. When there is one general object, in attaining which a servant is exposed to 

risk, if he is injured by the negligence of another servant while engaged in 
furthering the same object, he is not entitled to sue the master; and it does 
not matter that they were not employed in the same kind of work. lb. 

3. Nor is this rule altered by the fact that the servant guilty of such negligence 
is a servant of superior authority, whose lawful directions the other is bound 
to obey. lb. 

4. The master is liable for negligence in the selection of his servants, but he 
does not warrant their competency. To recover for an injury caused by the 
incompetency of a fellow servant, it must be shown. that such incompe
tency was known; or should have been known to the master, if he had 
been in the exercise of ordinary diligence. lb. 

5. The negligence of the master in not selecting competent servants, being the 
basis of his liability, must be distinctly set forth in t~e declaration. lb. 

6. Proper qualifications, once possessed, maybe presumed to continue, and the 
master may rely on that presumption until notice of a change. lb. 

VOL. LXX. 41 
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MEDICAL EXPERT. 

See EVIDENCE, 13. 

MEMORANDUM. 

See EVIDENCE, 11. 

MILL AND MILL-DAM. 

1. Respondents, severally owning water mills on a stream, and as tenants in 
common owning and jointly maintaining a dam across the same on their ewn 
land, to raise a sufficient head of water to work their mills, may prope'rly 
be joined in a complaint for flowage by the dam. Goodwin v. Gibbs, 243. 

2. But when the complaint doe; not allege that the respondents created and 
maintained water mills on the stream on land of their own, it is bad. lb. 

MISCONDUCT OF JUROR. 

See PRACTICE, (Law,) 1, 2. 

NUL TIEL RECORD. 

See SCIRE F ACIAS. 

MORTGAGE. 

1. A deed and bond of defeasance, executed at the same time, and as part of 
the same transaction, constitute a mortgage. Clement v. Bennett, 207. 

2. A mortgagor is not a tenant within R. S., c. 94, concerning forcible entry 
and detainer. Ib. 

3. The purchaser and owner of a mortgage debt is the equitable owner and 
assignee of the mortgage. He has the right to use the name of the mort
gagee in a suit to enforce the mortgage and is not required to resort to the 
court in equity for that purpose, unless the mortgagee refuses to permit his 
name to be used. Holmes v. French, 341. 

4. A mortgagee is not entitled to the rent of the mortgaged premises from the 
tenant of the mortgagor till he takes possession, or requires the tenant to 
attorn to him. Prior thereto the mortgagor is entitled to the rent. 

Long v. Wade, 358. 

5. Money once paid, and appropri::i.ted by the parties to a mortgage note and 
endorsed upon it, cannot by a subsequent agreement be transferred to credit 
of another demand and such paid indebtedness thereby become revived 
and good against second mortgagees. York Co. Sav. Ba,nk v. Roberts, 384. 

6. After the condition in a mortgage deed has once been performed, the mort
gage becomes void, and no agreement of the parties to continue it in force 
can affect the legal title. lb. 
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MUNICIPAL OFFICERS. 

See INSANE PERSON, 1. 

MURDER. 

See INDICTMENT, 1, 2. 

NEGLIGENCE. 

See MASTER AND SERVANT, 1, 2, 3, 5. 

NOTICE. 

See PAUPER, 3. PRINCIPAL, &c., 2. SALE, 2. WAY. 

OFFICE COPY. 

See PRACTICE, (Law,) 11. 

OFFICER. 

1. When an officer, orciered to attach real estate, neglects to do so, and it is 
conveyed by the debtor before judgment on the action, he is liable for 
official neglect, although the execution was not placed in the hands of an 
officer within thirty days from the rendition of judgment. 

Townsend v. Libbey, 162. 
2. If, in such case, there was real estate of the debtor remaining on which a 

levy might have been, but was not made, the value of such real estate 
should be allowed in reduction of damages. lb. 

See RECEIPTOR. 

OFFICER'S RETURN. 

See EVIDENCE, 4. 

OFFICIAL BOND. 

See BOND, 1, 2, 3, 4. 

ORDINARY CARE. 

See LAW AND FAcT, 1. 

OVER VALUATION. 

See EVIDENCE, 17. 

OVERSEERS OF POOR. 

See EVIDENCE, 11. PAUPER, 1, 2, 3, 14. 
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OWNERS. 

See BooM, &c. EVIDENCE, 10. PRACTICE, (Law,) 21. 

PAROL GIFT. 

See EASEMENT. 

PARTNERSHIP. 

1. C bargained for a grist mill and appurtenances, paid $1,000 down, and took 
a bond for a deed; made a verbal contract to sell it to D, and received 
$1,300 of him in part payment; D took the possession, laid out a consider
able sum in repairs and improvements, and carried on the business a short 
time, when he and C made a verbal contract of copartnership in the grist 
mill business,. and carried it on together at this grist mill for two years, 
neither of the parties claiming rent; the grist mill was taxed to the com
pany, and one year's taxes were paid out of the company's funds, and pay
ments were made on C's notes named in the bond for a deed which he held, 
by giving credit to the parties to whom the payments were made on the 
company's books. A dam tax of $75 was paid in the same manner. At the 
end of the two years C gave D notice that he was going to dissolve the 
copartnership; D proposed that it should be mutual, and that they should 
bid for choice of the mill property. C does not deny that he told D that 
he would shortly say what he would give or take, but he did not do this; 
yet a few days afterwards he took a deed of the mill property to himself, 
discharged the bond, excluded his copartner, mortgaged the mill property 
to secure some partnership debts, and some of his own and the balance 
remaining due of the purchase money, and brought this bill in equity to 
close the partnership affairs. The bill and answer both admit the existence 
of the partnership. It is satisfactori]y proved that the verbal contract for 
the sale of the mill from C to D was abandoned by mutual consent when 
they went into partnership, and that the understanding between them was 
that the purchase of the mill property should be completed on partnership 
account, the sums previously paid and expended by the partners severally, 
toward the purchase or in the improvement of the mill property, to be re
garded as so much contributed by them respectively to the partnership funds. 
Held, that there is nothing in the statute of frauds to prevent partnership 
equities from attaching to the grist mill property, and that it should stand 
charged, as between these parties, for the payment of partnership debts, 
and any balance that may be found due to either of the partners upon the 
final adjustment of the partnership accounts; the legal title not to be dis
turbed except as may be necessary for these purposes. 

Collins v. Decker, 23. 
2. A partner in the purchase and permitting of lands, who by agreement puts 

his personal services against the furnishing of capital by his copartner, has 
the right to charge against the partnership any sums necessarily expended 
by him for the personal services of others in and upon the common 
property, Burleigh v. White, 130. 
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8. In March, 1876, the plaintiff and defendant having been negotiating business 
as a partnership for several years, agreed in writing to extend the partnership 
business another year, the plaintiff to receive $1500 salary, a:c.d "the profits· of 
the business after that payment to be divided equally." Subsequently the plain
tiff by written indenture assigned to the defendant all interest, claim and de
mand to the goods belonging to the firm, "all and singular the debts and sums 
of money owing to the plaintiff severally or jointly with the defendant," "also 
all and singular bills, bonds, specialities and writings whatsoever for and con
cerning the debts and the late copartnersbip;" and in consideration thereof the 
defendant covenanted to save the plaintiff harmless from all debts and liabili
ties of the firm; and thereupon the parties stipulated that the partnership be 
dissolved, and the agreement of March, 1876, be cancell~d. Held, that the 
plaintiff could not maintain an action at common law to recover foi· his ser
vices under the agreement of March, 1876, that having been cancelled. 

Wright v. Troop, 346. 

4. Also held, that whatever remedy the plaintiff has, is upon the covenants in the 
latter indenture. lb. 

See CONTRACT, 9. INSOLVENCY, 5, 7, 8. TRUSTEE PROCESS, 1. 

PASSENGER. 

See COMMON CARRIER, 1, 2. 

PATENT. 

See ASSIGNMENT. 

PAUPER. 

1. A formal adjudication by the board of overseers of the poor that a pauper 
has fallen into distress and stands in need of relief is not necessary. 

Linneus v. Sidney, 114. 

2. It is sufficient if one overseer furnishes the supplies upon his own view of 
what is necessary and proper, provided his act is subsequently assented to 
or ratified by a majority of the board. lb. 

3. Where all, or a majority, of the board of overseers join in a notice to the 
town where the pauper's settlement is, stating that he had fallen into dis
tress and was in need of immediate relief, and that such relief had been 
furnished by the town, this affords competent evidence of such ratification, 
and, in the absence of proof to the contrary, is sufficient evidence of the 
fact. Smith.field v. Waterville, 64 Maine, 412, re-affirmed. lb. 

4. Testimony from the wife of the pauper that when ''we got the supplies we 
were not able to get along; that the supplies were necessary; that my hus
band was sick and not able to labor," and nothing appearing to the con
trary, is sufficient to justify the jury in finding that the supplies were actu
ally applied for by the paupers themselves, or that they were received with 
a full knowledge that they were pauper supplies. lb. 
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5. Whether such knowledge ought not to be presumed in the absence of all 
evidence to the contrary, qurere. 

1 
lb. 

6. Payments made, after notice and without denial of liability by one town to 
another do not estop the town paying to deny the settlement of the pauper 
therein. Norridgewock v. Madison, 174. 

7. Such payments are evidentiary of the town's liability, the effect of which is 
for the jury. lb. 

8. Where the father, the week after the birth of his son, went to sea, and return
ing in a few weeks, found his wife had deserted him and her child, leaving 
the child at his grandfather's where he was born, gave him to his grand
father, telling him he should never claim him again, and he remained with 
the grandfather who took entire charge of him till his death, the father 
never afterwards doing anything for his' support: Held, that the child was 
emancipated. Orneville v. Glenburn, 353. 

9. The settlement of the father at the time of the emancipation of the child 
determined that of the child. lb. 

10. The fact that a jailer notifies a town that a person is in jail for taxes, and 
claimed relief as a pauper is not sufficient to interrupt th~ prisoner's resi
dence under the pauper act, unless the town actually furnished supplies by 
payment or upon its credit. Corinna v. IIartland, 355. 

11. If an insane person be duly committed to the insane hospital by the munici
pal officers of a town under R. S., c. 143, § 12, and the friends of such insane 
person without filing the required bond in fact, and in the first instance pay all 
the expenses of commitment and support and the town makes no payment, the 
time of commitment and stay at the hospital is to be included in the period of 
residence, in the to,vn where the insane person then had his home, necessary 
to change his settlement under R. S., c. 24, § 1, VI. 

Dexter v. Sangerville, 441.' 

12. In such case the insane person is not supported by the town at the hospital, 
within the meaning of the last sentence of R. S., c. 143, § 20. lb. 

13. A legitimate minor child, whose father had no settlement in this state at the 
time of his decease, follows the settlement of his mother and is not eman-
cipated by her second marriage. Hampden v. Troy, 484. 

14. A town which provides a place for the support of its poor is not liable to an 
inhabitant who, after request upon the overseers for removal, assists one of 
its paupers at his own (such inhabitant's) house if the pauper, when turned 
from such person's doors, is reasonably able to proceed to the place provided 
for him. Knight v. Fairfield, 500. · 

15. The presumption is that the pauper is not thus able, when he is a boy ten 
years old, and the distance to travel in the winter season is five and a half 
miles. lb. 

PAYMENT. 

The payment in part of a debt due is no consideration for a promise to delay 
the collection of the balance. Dunn v. · Collins, 230. 

See CONTRACT, 9. ESTOPPEL, 1. 
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PENOBSCOT COUNTY. 

The county of Penobscot, and not the city of Bangor, should bear the expenses 
of a jury and attending officer, when a jury is summoned by county com
missioners to determine the damages sustained by land owners from flowage 
caused by the dam across Penobscot river erected by the city for its water 
works. Penobscot Co. v. Bangor, 497. 

PENOBSCOT RIVER. 

See BooM, &c. COMPLAINT. 

PERMIT. 

See LIEN, 1. PARTNERSHIP, 2. 

PERSON AL SERVICES. 

See PARTNERSHIP, 2. 

PERSON ALTY. 

See WILL, 4. 

PETITION. 

See CERTIORARI, 3. INSOLVENCY, 1, 2, 10. 

PLEADING. 

1. On general demurrer to the declaration, errors, which might be fatal in a 
special demurrer, will be disregarded. Blake v. M. C. R. R. Co., 60. 

2. A misnomer is only pleadable in abatement. State v. Knowlton, 200. 

3. Where in an action of debt brought under statute 1874, c. 232, no facts are 
alleged from which it appears that the defendant was liable to taxation in the 
plaintiff town for the years during which the taxes were assessed, the declara-
tion is bad on demurrer. York v. Goodwin, 67 Maine, 260, re-affirmed. 

Vassalboro' v. Smart, 303. 

4. The declaration against an executor de son tort should be in the same form 
as if he were the rightful executor. Sawyei· v. Thayer, 340. 

5. A charge in an account annexed to a writ "For cash paid for your support 
at the Insane Hospital," means, in a legal sense, money paid at the defend
ant's request; and, if paid at his request, the money may be recovered under 
that form of declaring. A demurrer to such a count admits the request. 

Cape Elizabeth v. Lonibard, 396. 

6. If no request is proved or admitted, and the money is recoverable only by 
force of the statutory provision, then the facts must be specially alleged, 
and the money expended could not properly be sued for upon an account 
annexed. In such case the evidence would not support the declaration. lb. 
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7. It is a common mode of pleading to unite the common money counts in 
one count, and a declaration containing such an omni bus count cannot be 
defeated by demurrer. lb. 

8. It does not vitiate a common count to allege that it is designed to cover a bill 
of particulars in an account annexed, although the action could not be sus
tained upon an account annexed. One count might correctly, and another 
incorrectly, describe the cause of action, and the specification be the same 
for both counts. lb. 

9. The word "fee" without any adjunct or limitation describes the same quan
tity of estate as the term "fee simple." When the plaintiff in a real action 
demands possession of a parcel of land with the buildings thereon, giving a 
proper description by metes and bounds, and duly alleging that he was 
seized thereof in his demesne as of fee and in mortgage within twenty years 
last past, and was disseized by the defendant, his declaration is not bad on 
demurrer under the statute requiring him to "set forth the estate he claims 
in the premises whether in fee simple, fee tail, for life, or for years." 

Jordan v. Record, 529. 

See MILL, &c., 1, 2. PRACTICE, (Law,) 7. 

PLEDGE. 

See PRINCIPAL, &c., 2. 

POSTSCRIPT. 

See EVIDENCE, 1. 

PRACTICE, (Equity). 

1. In a court of chancery, a verdict can only be set aside by the chancellor. 
The common law judge has no such power. Under our system, the law 
court, and not a single judge, has the power of a chancellor. Decisions in 
equity, except in minor matters arising under the rules, are to be made by 
the law court. Larrabee v. Grant, 79. 

2. A judge, sitting at law to try issues in a case in equity, may send up his min
utes of the evidence and certify his opinion of the correctness and · justice 
of the verdict, but his opinion will not be conclusive. lb. 

3. A new trial may be granted in a court in equity when it would not be in a 
court of law; and vice versa. lb. 

4. In equity, a finding is not set aside for misrulings of the judge,' nor for the 
improper recepti('ll or rejection of evidence, if upon the whole facts and 
circumstances the verdict is satisfactory; nor will the court abide by a ver-
dict, though legally sustainable, unless it be satisfactory. lb. 

5. The general rule in chancery is, that, inasmuch as the responsibility of the 
decision upon the whole case rests upon the court, the findings by a jury 
must be such as shall satisfy the conscience of the court to found a decree 
upon, or they will set it aside. lb. 
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6. There must be, however, some weighty or material reason why thp verdict 
does not satisfy the court. The objection should not pe arbitrary or 
capricious. lb. 

7. It is not an objection to the report of a master in chancery that he acted 
under a general mandate only, the master having performed the services that 
were intended to be required of him and no more. 

Burleigh v. White, 130. 

8. In a bill in equity brought by an equitable owner against the heir'S of 
co-owner for the title of real estate and its earnings accruing before the 
death of their ancestor, the court will, under a prayer for general re_lief, 
entertain jurisdiction of all matters growing out of the property during the 
pendency of the suit between the parties thereto. lb. 

9. If one owner has converted to his own use more than his proportion of the 
proceeds from the joint estate, the court, in making a final settlement 
between the parties, will decree to the other owner a lien for such excess 
upon the estate left, with suitable provisions to make the lien effectual. 

lb. 
10. In equity the defendant may plead in bar to the whole bill or to a part only 

the latter case he must answer to the remainder. 
Graves v. Blondell, 190. 

11. In a bill in equity against an infant defendant, her guardian by probate 
appointment cannot appear for his ward jf his interests in the result of the 
suit be adverse to hers. • Stinson v. Pickering, 273. 

12. In such case a guardian ad litem must be appointed. lb. 

13. In a bill in equity against an infant defendant no admission made in the 
answer of the guardian ad litem can bind the infant; but the whole case as 
against the infant must be proved. lb. 

14. Where one purchases real estate with his own money and a deed is taken in 
the name of another a trust results, which, by a rule reluctantly adopted 
in equity, may be established by parol, but this rule was acc0mpanied at 
its adoption with the requirement of full proof, or a high degree of force 
and weight in the testimony offered. Baker v. Vining, 30 Maine, 121, 
re-affirmed. Whitmore v. Learned, 276. 

15. A supplemental bill cannot be sustained against the administrator de bonis 
non of an intestate estate for the allowance of certain necessary charges 
and expenses incurred in prosecuting the original bill, comprising the em
ployment of counsel, travel to another· state for the procurement of evi
dence, although the complainant was subjected to the same in consequence 
of the fraud and wrong of the administratrix of the estate. 

Boynton v. Ingalls, 461. 

PRACTICE, (Law). 

1. A motion to set aside a verdict for alleged misconduct of jurors, when the 
facts are in dispute, should be verified when presented, by affidavit, in order 
to entitle it to be considered or reported under the rules of the supreme 
judicial court, and the superior court of Kennebec county. 

Gi;ff ord v. Clark, 94, 
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2. To support a motion of this description, it is not a universal rule that the 
production of a report of the evidence given at the trial is essential, or that 
the affidavit of the party or his attorney would not be regarded as sufficient 
proof that the facts were material to the issue tried. lb. 

3. A point not taken at the trial is not open on a bill of exceptions. 
Robinson v. Edwards, 158. 

4. A motion to set aside a verdict in a criminal case as being against evidence 
can only be heard at nisi prius. State v. Peterson, 216. 

5. In the trial of the· defendant on an indictment for incest with his daughter 
Etta Peterson, where proof was offered that her name was Mary Etta Peter
son, · an instruction that if the defendant committed the crime with his 
daughter and she was commonly and generally known by the name:of Etta 
Peterson, it was sufficient-was held correct. lb. 

6. The judge of the superior court rendered judgment for the defendant, 
whereupon the plaintiff alleged exceptions: Held, that the judge had no 
authority to reopen the case on its merits after receipt of the mandate of the 
supreme judicial court of "exceptions overruled." 

Lunt v. Stimpson, 250. 

7. A count in debt by an indorsee against the maker of a negotiable promis
sory note, may be joined with a count in debt on a judgment. 

De Proux v. Sargent, 266. 

8. The defendant recovered a. judgment against the plaintiff for the sum of $9. 01 
debt. Three years afterwards he sued on the judgment and joined a count on 
a promissory notfl given by the plaintiff to a third person ''or bearer'' for one 
dollar and fifty cents with interest and recovered a judgment on both counts. 
In an action for false imprisonment : Held, that the execution issued on the 
latter judgment properly ran against the body of the judgment debtor. Ib. 

9. Also held that the plaintiff was estopped by the latter judgment from showing 
that the judgment creditor procured the note in violation of the provisions of 
R. S., c. 122, § 12, as amended by Stat. 1878, c. 57. lb. 

10. Stats. 1874, c. 234, 1878, c. 35 and 1879, c. 117, do not affect a proceeding 
involving title to real estate for non-payment of tax where the sale took place 
prior to the passage of the first of said statutes, and the action was pending 
when the latter two were enacted. JVhitmore v. Learned, 276. 

11. Under R. S., c. 82, § 99, and the rule of court relating to the same subject, the 
production of an office copy of a deed in cases falling within the statute and 
rule, in the absence of any circumstances tending to remove the presumption 
arising therefrom, is prima facie proof not only of the execution but also of 
the delivery of the deed. ., lb. 

12. There may be circumstances attending the record of a deed which, if shown, 
will prevent any presumption of delivery arising therefrom, or will diminish 
the force of such presumption; but it is the established practice, in cases 
falling within the rule, to receive the office copy as (in the first instance and 
in the absence of opposing proof) sufficient evidence of the execution and 
delivery of the original deed. Patterson v. Snell, 67 Maine, 562-examined, 
discussed and re-affirmed. lb. 
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13. While statute 1874, c. 212, relieves the judge presiding at nisi prius from all 
responsibility for correct results in the cases tried before him so far as such 
cases depend upon the finding of the jury as to the issues of fact arising 
therein, and requires him only to give, orally or in writing, correct instruc
tions as to the matter of law involved, and forbids the expr,1ssion of an 
opinion upon the issues of fact, making such expression sufficient cause for a 
new trial if the party unfavorably affected thereby desires it; yet it does 
not go so far as to prohibit the presiding judge from stating to the jury the 
questions which they are called upon to determine. 

McLellan v. Wheeler, 285. 

14. The statement by the judge of the matters proved, and not controverted, ( or 
expressly admitted) is not an expression of opinion upon an issue of fact, 
however strong the inference therefrom may be; neither is the utterance of 
a mere truism, or of a matter of common experience which nobody would 
think of disputing, however it might bear upon the issue, an infringement 
of the statute prohibition. lb. 

15. It does not follow that the judge has expressed an opinion upon the issue 
because his opinion may be inferred from some allusion which he may make 
to some obvious and indisputable fact; nor because an inference favorable 
or unfavorable to the position taken by one of the parties may be drawn 
from such obvious truth or fact. .McLellan v. Wheeler, 285. 

16. It is error in a court to charge a jury upon a supposed or conjectural state 
of facts, of which no evidence·has been offered. Witzler v. Collins, 290. 

17. In a criminal case, a motion after verdict, for a new trial on account of an 
alleged incompetence of a juror because of prejudice, or because of having 
previously formed or expressed an opinion as to the guilt of the prisoner, is 
addressed to the discretion of the justice presiding at nisi prius and is to be 
decided by him; to his decision no exception will lie. 

State v. Gilman, 329. 

18. The law court has no jurisdiction of such a motion. lb. 

19. The right of peremptory challenge does not exist when the question of 
damages is to be determined by a sheriff's jury. Barrett v. Bangor, 335. 

20. When evidence manifestly immaterial has been admitted, and it does not 
appear that it could in any way have prejudiced the excepting party, the 
verdict will not be disturbed. lb. 

21. The purchaser and owner of a mortgage debt is the equitable owner and 
assignee of the mortgage. He has the right to use the name of the mortgagee 
in a suit to enforce the mortgage and is not required to resort to the court in 
equity for that purpose, unless the mortgagee refuses to permit his name to be 
used. Holmes v. French, 341. 

22. In such snit the same rules of law are applicable to the assessment of the 
amount of the conditional judgment that would be applicable if the debt 
and mortgage were owned by the mortgagee. lb. 

23. It is now the settled law of this state, that in assessing the amount due on 
the mortgage, the costs in a judgment to enforce payment of the mortgage 
debt are to be included, as well as the costs in the action on the mortgage. 

lb. 
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24. Whether an insolvent shall or not have a stay of proceedings in an action 
against him until his petition in insolvency may be disposed of, is a matter of 
discretion with the judge before whom the action is pending, whose ruling 
is not reviewable by this court. Schwartz v. Drinkwater, 409. 

25. In an action of debt against two of the three oblig ors on a joint and sev
eral bond, the bond is admissible to sustain the issue on the part of the 
plaintiff raised by the defendants' several pleas of non est factum. 

Webber v. Libbey, 412. 

26. In such case there is no variance, in point of law, between the deed declared 
on and that proved. It is still the joint deed of the parties sued, although 
others have joined in it. lb. 

27. It is not error, where a defendant in bastardy du]y served with process and 
having given a valid bond for his appearance to abide the order of court upon 
the complaint, submits to a default before the declaration required of tlle com
plainant under R. S., c. 97, § 5, has been filed, for the juclge to proceed there
upon after the filing of such declarat ion to adjudge him the father of the child, 
and to stand charged with its maintenance arnl give bonds accordingly in pur-
suance of the provisions of R S., c. 97, § 7. Priest v. Soule, 414. 

28. It is not necessary to the validity of the judgment to renew the entry of a 
default after the filing of such declaration. lb. 

29. When the declaration and adjudication appear by the docket to have been 
made on the same day, the presumption is that the declaration was filed before 
the adjudication was made, and this presumption is not overcome by the fact 
that the adjudication stands apparently first in the order of the docket entries. 

lb. 
30. The defendant in the bastardy process should have presented his defense at 

the court where his bond required him to appear. It was open for him to move 
to take off the default and set up a defense, if he had any, after the filing of 
the declaration. If the default was inadvertently entered and he bad a valid 
defense, his remedy after judgment entered against him is by petition for 
review. lb. 

31. The defendant committed a violent assault upon one George Morton on the 
third day of March, 1879, and on the fourth day of March was prosecuted 
before the municipal court of Lewiston, and convicted of assault and bat
tery. On the twenty-third day of March said Morton died of the injuries 
inflicted by the defendant, and the defendant was thereupon indicted for 
manslaughter, and when arraigned pleaded the former conviction of assault 
and battery in bar. Held, that the plea was no bar to the indictment. 

State v. Littlefield, 452. 

32. The general rule is that if the first indictment were such as the prisoner 
might have been convicted upon by ·proof of the facts contained in the sec
ond indictment, an acquittal or conviction on the first indictment will be a 
bar to the second. lb. 

33. To this general rule there is this exception. When after the first prosecution 
a new fact superveiies, for which the defendant is responsible, which changes 
the character of the offense and together with the facts existing at the time 
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constitutes a new and distinct crime, an acquittal or conviction of the first 
offense is not a bar to an indictment for the other distinct crime. lb. 

34. While the defendant under our statute may be convicted on this indictment 
of assault and battery, on failure of proof that death resulted from the inju
ries inflicted, still he may protect himself from being twice in jeopardy for 
that offense by pleading in bar the former conviction of the C'Time of assault 
and battery embraced in the indictment and not guilty of manslaughter, 
and then if convicted of manslaughter he shall have judgment therefor. If 
acquitted of manslaughter he shall have the benefit of his plea in bar as to 
assault and battery. lb. 

35. A point not covered by the bill of exceptions, cannot be raised at the argu-
ment before the law court. Harwood v. Sip hers, 464. 

36. A presiding justice has the discretionary power to reopen a case and permit 
a party to i~troduce further testimony after the defendant's counsel has 
commenced his argument to the jury, though the matter to which it relates 
occurred during the argument. Ruggles v. Coffin, 468. 

37. To be available in a bill of exceptions, special objections to the admissi-
bility of testimony must be made when it is offered. lb. 

38. The statute does not prohibit the presiding justice from calling the atten
tion of the jury to the questions of fact upon which they are to pass, and to 
the testimony that relates to them. lb. 

39. The county of Penobscot and not the city of Bangor, should bear the 
expenses of a jury and attending officer, when a jury is summoned by 
county commissioners to determine the damages sustained by land owners 
from flowage caused by the dam across Penobscot river erected by the city 
for its water works. Penobscot Co. v. Bangor, 497. 

40. In a case agreed, the point cannot be taken for the first time at the argu
ment that the declaration should have been special rather than upon an 
account annexed; to be available, the point should have been reserved in 
making up the case. Knight v. Fair.field, 500. 

41. Where an award of referees in a case of bastardy has been in an irregular 
form returned to court and accepted, and the case dropped from the docket, 
it may after the lapse of several terms, upon motion and due notice, be 
restored to the docket and recommitted to the referees. 

Cross v. Clement, 502. 

42. The decision of a justice presiding, to whom a cause is referred, is tinal as 
to the facts. Reed v. Reed, 504. 

43. It is final as to the law, unless the right of exceptions is specially reserved. 
lb. 

44. To sustain exceptions it must affirmatively appear that the rulings to 
which exceptions are t~ken are erroneous. lb. 

45. In an action upon a bond, wherein is the stipulation that "it is to be con
strued as to the liabilities of the obligor thereunder in the same manner, to 
all intents and purposes, as if it had been made in the state of New York," 
when no points in which the laws of said state are shown to differ from 
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those of Maine in regard to the legal effect of the bond, its construction will 
be determined with reference to the laws of this state. 

Scottish Com. Ins. Co. v. Plummer, 540. 

See A WARD. BETTING, &c. CERTIORARI. DOWER, 3. LICENSE, 3. 
MILL, &c., 1, 2. PRoMrssoRY NoTE, 2, 6; ScrnE FAcIAs. 

TRUSTEE PROCESS. 

PRESUMPTION. 

See BASTARDY, 3. CONTRACT, 14. INSOLVENCY. LICENSE, 3. MASTER, &c., 6. 
PAUPER, 5, 15. PRACTICE, (Law,) 12. SHIPPING, 6. 

PRINCIPAL AND SURETY. 

1. Sureties on a promissory note made in Massachusetts, and while the statue 
there was in force, approved June 30, 1874, are entitled to notice of non-pay
ment thereof, when, and only when, indorsers would be. 

Wright v. Andrews, 86. 

2. Having been fully secured by a pledge of money for their liability on the 
note, and money having been appropriated to the payment thereof, and the 
sureties authorized to u,~e it for that purpose, they were not entitled to 
notice of non-payment. Ib. 

PROMISSORY NOTE. 

1. A note payable to order, on the face of which there is the following indorse
ment: "This note is subject to a contract made Nov. 13, 1874.," is not nego
tiable; the assignee takes it subject to all the equities between the original 
parties. Cushing v. Field, 50. 

2. In an action by the indorsee against the maker of a dishonored promissory 
note, received by the plaintiff after maturity, it is competent for the defend
ant to show that it was an accommodation note, and that it was paid by 
the party for whose accommodation it was given. 

Blenn v. Lyford, 149. 

3. When an accommodation note has been paid, at or after its maturity, by 
the party who~e duty it was to pay it, its negotiability ceases. Ib .. 

4. The indorsee of such a note, when overdue and after such payment, cannot 
recover the same against the maker, though he may have paid value for it. 

Ib. 

5. The indorsee in good faith of a promissory note for value before maturity, 
without notice of equities between the maker and payee, is not bound by 
them. Hobart v. Penny, 248. 

6. ·when in an action by an indorsee against the maker of a negotiable promis
sory note, the defendant has proved that the note was given for intoxicating 
liquor sold in violation of law, the plaintiff cannot recover until he shows 
that he was a holder for a valuable consideration without notice of the ille-
gality of the contract. Cottle v. Cleaves, 256. 

See INSOLVENCY, 5, 6, 7, 8. PRACTICE, (Law,) 7, 8, 9. PRINCIPAL, &c., 1, 2. 
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RAILROAD. 

The engineer of a railroad has no power, by virtue of his position, to bind 
the corporation by his contracts. Special authority therefor must be 
shown. Gardner v. B. & M. R.R. Co., 181. 

See COMMON CARRIER. 

RATIFICATION. 

See INFANT, 2, 3. 

REALTY. 

See FIXTURES, 1. 

RECEIPT. 

See BouNTY, &c., 2. CONTRACT, 12. EsTOPPEL, 3. SHIPPING, 2, 4, 5. 

RECEIPTOR. 

In an action by an officer upon a receipt for property attached, it is not a 
defense that there were irregularities in the proceedings in the original suit. 
To relieve the receiptors from liability it must appear that the judgment 
rendered was absolutely void. Bean v. Ayers, 421. 

RECORD. 

See CERTIORARI, 3, 4. SALE, 2. COURT RECORD. 

RECORDING OFFICER. 

See AMENDMENT, 2. 

REFEREE. 

See AWARD. 

RENT. 

A mortgagee is not entitled to the rent of the mortgaged premises from the 
tenant of the mortgagor till he takes possession, or requires the tenant to 
attorn to him. Prior thereto the mortgagor is entitled to the rent. 

Long v. Wade, 358. 
See FIXTURES, 1. 

REPLEVIN. 

See HUSBAND AND WIFE, '3, 
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RESIDUARY F.UND. 

See WILL, 1. 

REVIEW. 

See PRACTICE, (Law,) 30. 

RULE OF COURT. 

See EVIDENCE, 9. PRACTICE, (Law,) 11. 

SALE. 

1. The title of property remaining in the possession of the vendor will not pass 
by bill.of sale to the vendee as against an attaching creditor, when there is 
no delivery, actual, constructive or symbolical. Reed v. Reed, 504. 

2. The unautho~·ized recording of a bill of sale is not notice. lb. 

See TAX, 3. 

SCIRE F ACIAS. 

1. In scirefacias against a trustee, upon plea of nul tiel record, and that the 
judgment set forth in tile writ is not sufficiently definite and certain to 
impose any liability on the trustee, the production of a record of the 
original suit showing an omission of any ad damnum in the writ, and incon
sistent in itself, in that it appears therein that the trustee was charged on 
his disclosure for the amount of the note declared on in the original suit 
less his costs, and that "it is therefore considered by the court that the 
plaintiff recover from the defendants and said trustee" a certain sum as 
debt or damage, and another and additional sum as costs, followed by an 
execution against the debtors and against their goods, effects and credits in 
the hands of the trustee for the amount of the costs as well as the debt, on 
which execution the demand on the trustee was made, .is not sufficient to 
justify an order of judgment for the plaintiff in scire facias. 

Bickford v. Flannery, 106. 

2. The judgment against a trustee on default only makes out a prima facie 
case of indebtedness, which may be disproved on scire facias. 

Townsend v. Libbey, 162. 

SEARCH AND SEIZURE. 

See w .A.RR.A.NT' 1. 

SELECTMEN. 

See EQUITY. EVIDENCE, 15. 

SEQUESTRATION. 

See INSOLVENCY, 2. 
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SETTLEMENT. 

See ESTOPPEL, 1, 3. INS.A.NE PERSON, 1. PAUPER, 13. 

SET-OFF. 

See EXECUTOR, &c., 5. 

SEX. 

See INDICTMENT, 2. 

SHIPPING. 

1. Under a contract by a common carrier for the carriage of goods by water, 
evidenced by a bill of lading in the usual form signed by the proper agent in 
the ordinary course of business, the owners of a vessel arc responsible only for 
such goods as are embraced in the bill of lading and delivered on board the 
vessel, or into t]?-e actual custody of the master, or such as were so delivered as 
and for those embraced in the bill before the vessel sails. 

Witzler v. Collins, 290. 

2. Ordinarily the master has no authority to bind the owners by giving a receipt 
for goods at any other than the accustomed place of delivery. Ib. 

3. There can be no constructive delivery of goods so as to bind the owners for 
their carriage except at such place, as where by constant practice and usage 
they have received property left for transportation. Ib. 

4. A bill of lading is an instrument of a two-fold character. It is a receipt as to 
the quantity and quality of the goods to be carried and a contract as to their 
carriage. Ib. 

5. As a receipt it is open to explanation or contradiction the same as other 
receipts. Its acknowledgment of the apparent condition of the goods, though 
strong proof of its truth, is no exception to the rule. An admission of that 
which is not true is not binding except when an estoppel. In this case the 
admission is not an estoppel because there has been no assignment of the bill 
of lading, nor has the plaintiff acquired any new rights or changed his position 
in consequence of it. Ib. 

6. Where a judgment is recovered, for the earnings of a vessel, in the name of 
only one of several owners of the vessel, the presumption is that the other 
owners are entitled to their share of the proceeds thereof, after deducting 
the costs and expenses of collecting the same. 

Call v. Houalette, 308. 
See LIEN, 3, 4, 5, 6, 7. 

SHORE. 

See BooM, &c. 
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SOLDIER. 

See BOUNTY, &c., 1, 2, 3, 4. 

STAKEHOLDER. 

See BETTING, &c., 1, 2, 3. 

STATUTES CITED, EXPOUNDED, &c. 

ENGLISJT STATUTE. 

14 and 15 Viet. c. 100, § 4. Indictment, 

R. S., § 5024, 
§ 4170, 
§ 5106, 

Art. 1, § 8, 
§ 5, 

1821, c. 38, § 2, 
61, § 1, 
62, § 7, 

1862, c. 106, § 2, 
1865, c. 329, 
1868, c. 225, 
1873, c. 95, 

119, 
1874, c. 212, 

231, 
232, 
234, 

1876, C. 67, 
97, 

112, 
1878, C. 35, 

47, 
57, 
74, §§ 14, 15, 
75, § 10, 

1879, c. 117, 

1850, c. 363, §§ 11-14, 
1869, c. 49, § 3. 

232, 

UNITED STATES STATUTE. 

Bankruptcy, 
Shipping, 
Bankruptcy, 

CONSTITUTION OF MAINE. 

Jeopardy, 
Search, 

PunLIO LAws OF MAINE. 

Will, 
Trustee Process, 
Limitations, 
Exemption, 
Indictment, 
Bounty, 
Damages for Land, 
Pauper, 
Charge of Judge, 
Civil Actions, 
Collection of taxes, 
Tax, 
Fish, 
Way, 
Married Woman, 
Tax, 
Insolvency, 
Offenses, Pub. Justice, 
Insolvency, 
Fish, 
Tax, 

PRIVATE AND SPEOIAL LAWS, 

Belfast Police Uourt, 
Bangor Boom Co., 
Pcnob. Riv., 

403 

157 
352 
409 

457 
466 

547 
243 
20 

411 
403 
188 
499 
116 
286 
334 
304 
278 

196, 197, 199 
123 
382 
278 
409 
272 
513 
497 
278 

450, 451 
337 
338 



1875, c. 54, 
1876, C. 260, §§ 2, 4, 
1878, C. 26, 
1879, c. 180, 

1841, c. 32, § 1, 
119, § 1, 
146, § 1, 

1857, c. 74, § 1, 
86, § 1, 

1871, c. 1, § 13, § 3, 
3, § 31, 
3, § 43, 
4, § 70, 
6, § 152, 

18, § 10, 
24, § 1, clause VI, 
27, §§ 22, 50, 
65, § 19, 
74, § 1, 9, 
77, §§ 4, 13, 
79, § 10, 
81, § 90, 
82, § 26, 
82, § 73, 
82, § 101, 
82,§117, 
83, § 12, 
86, §§ 1, 30, 55, 65-71, 
87, § 2, 
90, § 1, 
92, 
94, § 1, 
97, §§ 1, 3, 5, 7, 

103, §§ 17, 21, 
104, § 32, 
120, § 7, 
122, § 12, 
131, § 8, 
143, §§ 12, 20, 

INDEX. 

Bangor Water Works, 

" " " 
Belfast Municipal Court, 

" Police Court, 

REVISED STATUTES. 

Pauper, 
Trustee Process, 
Limitations, 
Will, 
Trustee Process, 
Construction, 
Towns, 
Town Line, 
Betting on Elections, 
Town Treasurer, 
Way, 
Pauper, 
Intoxicating Liquors, 
Dower, 
Will, 
S. J. Court, 
Court Records, 
Limitations, 
Civil Actions, 
Challenge of Juror, 
Evidence, 
Civil Actions, 
Trial Justice, 

659 

336 
336, 339 

451 
451, 452 

490 
243 

20 
548 
243 

278, 181 
435 
179 
496 
439 
339 
443 
257 
234 

548, 550 
328, 333 

432 
496 
253 
339 

395 
272 
447 

Trustee Process, 113, 141, 164, 242, 54 7 
Executor and Administrator, 463 
Mortgage, 209 
Mills and Mill Dams, 246 
Forcible Entry, 209 
Bastardy, 415, 416, 418 
Dower, 180, 234 
Real Action, 240 
Embezzlement, 
Offenses, Pub. Justice, 
Fish, 
Insane Hospital, 

265 
272 

196, 198 
442, 443 

STATUTE-CONSTRUCTION OF. 

1. Statute 1876, c. 67, "to prevent the destruction of certain fish in the upper 
waters of the Penobscot river," is not repealed by the Stat. 1878, c. 75, § 28. 

State v. Thompson, 196. 
2. The word "expect" in R. S. c. 86, § 1 is a misprint and should read "except." 

Woodworth v. Grenier, 242 .. 
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3. The act of 1862 (c. 106, § 2), which exempted from attachment during his 
term of service the personal property of a volunteer to the amount in value of 
one thousand dollars in addition to other property by law exempted, does 
not apply to land held in his wife's name after his expiration of service, 
although bought by him with his own money before that time, he having 
at the time of the purchase no more property than the amount exempted. 

Knapp v. Beattie, 410. 

See AMENDMENT, 1. BASTARDY, 1. BELFAST POLICE CouRT. BOND, 1, 2, 3, 4. 
B9UNTY, &c., 1, 5, 6, 7, 8. COMPLAINT. DOWER, 1. ESTOPPEL, 2. 

EVIDENCE, 15. INSANE PERSON, 1, 2. INSOLVENCY, 1, 2. IN

SURANCE, 5, 7. LIEN, 3, 4. LIMITATIONS, &c. PRAC

TICE, (Law,) 9, 10, 11, 13, 27. TAX, 2. TOWN 

LINE, TRIAL JUSTICE. 

STUMPAGE. 

See LIEN, 1. 

SUPERIOR COURT. 

The judge of the superior court rendered judgment for the defendant, whereupon 
the plaintiff alleged excepti0ns: Held, that the judge had no authority to reopen 
the case on its merits after receipt of the mandate of the supreme judicial court 
of "exceptions overruled.'' Lunt v. Stimpson, 250. 

See EVIDENCE, 9. PRACTICE, (Law,) 1. 

SURETY. 

See PRINCIPAL, &c., 1, 2. 

SURPLUS. 

See BouNTY, &c., 10. 

TAX. 

1. It is only by a strict adherence to the mode prescribed by law that real estate 
can be conveyed for non-payment of taxes,-the same being for an inade
quate consideration, and against the will of the land owner. 

Whitmore v. Learned, 276. 

2. A description of the premisQs in proceedings under a tax sale thus, "house 
and lot bought of David Harris," is imperfect and does not contain the 
intelligible description required by R. S., c. 6, § 159. lb. 

3. In order to authorize the sale of the whole parcel taxed, it must distinctly 
appear of record that the sale of the whole was required to pay the tax, 
interest and charges. lb. 

See CONSTITUTIONAL LAW, 3, 4, 5, 6. 
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TENANT. 

See DoWER, 1, 3, 4. FORCIBLE ENTRY AND DETAINER. RENT. 

TEN ANT IN COl\IMON. 

See DOWER, 2. MILL, &c., 1. 

TIME, COMPUTATION OF. 

Sec WILL, 1, 2. 

TOWN, 

1. No officer of a Mwn has authority to issue a promissory note in behalf 
of his town without express permission of the town in its corporate capacity. 

Parsons v. Monmouth, 262. 

2. Neither can 'towns borrow money and issue-notes of a commercial character 
for the execution of their ordinary business, unless expressly or impliedly 
authorized by the statute. lb. 

3. Semble a town may be held for money had and received and in fact appro-
priated for its legitimate business. lb. 

TOWN FUNDS. 

See BOND, 2, 3, 4. 

TOWN LINE. 

The decision of commissioners appointed under R. S., c. 3, § 43, to ascertain 
and determine the dividing line between towns, is conclusive upon them. 

Norridgwock v. Madison, 174. 

TOWN ORDER. 

See BOND, &o., 2, 3, 4. BouNTY, &c., 10. 

TOWN TREASURER. 

See BoND, 1, 2, 3, 4. 

TOWN WAY. 

See CERTIORARI, 1. 

TREASURER. 

See BoND, 1, 2, 3, 4. BoUNTY, &<l., 1, 2. 

TRESPASS. 

See CASE. DAMAGES, 1. EVIDENOE, 2, 4. EXCEPTIONS, 1, 2. EXECUTOR, &o., 2. 
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TROVER. 

See ExEouTon, &o., 2. 

TRIAL JUSTICE. 

Under R. S., c. 83, § 12, when a trial justice is unable to attend at the time and 
place at which a writ is returnable before him, and the action is thereupon 
continued by a justice of the peace and quorum to a day certain,-in order 
to give another trial justice, residing as specified in said section, jurisdic
tion to try said action at the time and place to which it was continued, it 
must appear of record that the inability of the justice named in the writ 
to attend bad not been removed. Inm,cm v. Whiting, 445. 

TRUSTEE PROCESS. 

1. Where one partner, withouttheknowledge or consentof his copartner, pays 
his own note to a private creditor out of the funds of the insolvent firm, 
such creditor knowing that the money belonged to the firm, the funds so 
received will be regarded as held by the private creditor in trust for the 
benefit of the firm, an'd may be attached in his hands upon a trustee pro
cess instituted against the firm by one of its creditors. 

Johnson v. Hersey, 74. 

2. To charge an alleged trustee by reason of any money due from him to the 
principal defendant, it must appear that, when the writ was served upon 
the trustee, the money was due absolutely and not contingently. 

Webber v. Doran, 140. 

3. Thus, where the principal defendant agreed to put into the basement of a 
court house furnaces which should hea,t the building to the satisfaction of 
the county commissioners, at a specified price, payable when completed, 
and thereupon put in two funrnces which had not been accepted when the 
writ was served upon the county; and within a reasonable time thereafter
ward the furnaces were rejected as insufficient, and a new contract was 
made for adding another for a specific sum together with the original sum 
and intereist: Held, that the trustee be discharged. lb. 

4. An action for assault and battery cannot be commenced by trustee process. 
Woodworth v. Grenier, 242. 

See SCIRE F ACIAS . .. 

TRUST. 

1. In equity, generally, when land is conveyed to one person on the payment 
of the consideration by another, a resulting trust will be presumed in favor 
of him who pays the consideration. Stevens v. Stevens, 92. 

2. Aliter, when the purchase is made by a husband and the conveyance is to 
the wife. In such case the presumption is that it was intended for the 
benefit of the wife. lb. 

3. When a husband pays the consideration of a conveyance of land to his 
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wife from a third person, the burden of proof is upon the husband to over-
come the presumption and establish the trust. Ib. 

4. Where,.-one purchases real estate with his own money and a deed is taken 
in the name of another a trust results, which, by a rule reluctantly adopt~d 
in equity, may be established by parol, but this rule was accompanied at its 
adoption with the requirement of full proof, or a high degree of force and 
weightin the testimony offered. Baker v. Vin,i,ng, 30 Maine, 121, re-affirmed. 

Whitmore v. Learned, 276. 

USAGE. 

See SHIPPING, 3. 

USE AND occurATION. 

See DAMAGES, 5. 

VARIANCE. 

See PRACTICE, (Law,) 26. 

VENDOR. 

See CONTRACT, 13. SALE, 1. 

VERDICT. 

See PRACTICE, (Equity,) 2, 4. PRACTICE, (Law,) 4, 20. 

VESSEL. 

See LIEN, 3, 4, 5, 6, 7. 
• 

SHIPPING. 

VILLAGE CORPORATION. 

See CONSTITUTIONAL LAW, 4. 

VOLUNTEER. 

See ATTACHMENT. 

WAGER. 

See BETTING, &c. 

WAIVER. 

See WARRANT, 3. WAY, 4. 
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WARRANT. 

1. The description of the place to be searched by a search and seizure process 
is sufficient when the complaint alleges that intoxicating liquo1s are left 
and deposited "in a certain wagon on the fair grounds on the easterly side 
of Union Hall in Searsport," etc. State v .. Knowlton, 200. 

2. A warrant, wherein the only description of the accused is, "a person whose 
name is unknown but whose person is well known, of Vassalboro, in the 
county of Kennebec," is too defective in matter of substance to afford any 
protection to the officer who makes an arrest upon it. 

Harwoo<l, v. Siphers, 464. 

3. Such a warrant is too defective to be aided by any waiver in pleading. lb. 

WARRANTY. 

See DAMAGES, 3, 4. 

WAY. 

1. The plaintiff's husband gave to the selectmen of the defendant town, within 
sixty days after her injury, the following notice: "Fayette, March 10, 1877. 
To the selectmen of Fayette, Gentlemen: I hereby notify you that my wife, 
Sarah R. Hubbard of Fayette, sustained an injury of a broken shoulder on 
account of a defect in the highway in Fayette on the 30th of January last 
near the southwest end of the Davenport road, so called. I hereby enter a 
claim against said town of Fayette for said injury for the sum of $200. 
John Hubbard, per B :" Held, that even if the husband was authorized to 
act for his wife, yet the notice was not sufficient. 

Hubbard v. Fayette, 121. 

2. It was not a notice by the plaintiff, or in her behalf, and presented no 
claim in her behalf. lb. 

3. It does not specify the nature of the defect. Ib. 

4. Held, further, that an answer by the selectmen addressed to John Hubbard, 
denying any liability of the town to him, was not a waiver of a want of 
notice by the plaintiff, nor of the defects in the notice given. lb. 

WIDOW. 

See DOWER, 2. 

WILL. 
1. On the bequest of a life-estate in a residuary fund where no time is named 

in the will for the commencement of the interest, or the enjoyment of the use 
or income of such residue, the life legatee interest is to be computed from 
the time of th~ death of the testator. Weld v. Putnam, 209. 

2. A testatrix devised and bequeathed the residue of all her estate, real and 
personal in trust to trustees named "for the sole use and benefit of her sis-
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ter" S. H. S., directed certain precautions to be observed for the safety of the 
principal and ordered that "the interest and income accruing from the same 
and all other profits that may accrue from this trust" should be collected 
by the trustees and paid over every six months to the sister during her 
natural life. By the same item the trustees were authorized, on request 
of the sister, to sell the real estate, invest the proceeds and pay the interest 
accruing therefrom to the sister during her natural life : Held that S. H S. 
took the interest and income of the residue of the estate from the death of 
the testatrix. lb. 

3. The rule is well li,ettled that, while a testator, if his intent in this respect is 
clearly manifest from the will, may applJ his real estate first to the payment 
of debts; in the absence of express words or a manifest in ten ti on in the will 
to that effect, the law will first appropriate the personalty to that purpose. 

Hanson v. Hanson, 508. 
See WITNESS, 2, 3, 4. 

WINNER. 

See BETTING, &c. 

WITNESS. 

1. In the trial of an indictment for an assault with intent to kill, it is within 
the province of a medical expert, and legally admissible, for him to state 
what were the dangers naturally and usually attendant upon blows upon 
the head such as would produce the wounds described at the trial; and to 
the extent to which it is competent to prove the former declarations of a 
witness at all, whether under oath or not, he is a competent witness to prove 
them, unless some legal right of personal privilege is thereby impaired. 

State v. Stoyell, 360. 

2. An heir at law, who is disinherited, is a competent witness in support of the 
will, by which he is disinherited. S1nalley v. Smalley, 545. 

3. So, when though a legatee, his legacy is conceded to be less than his interest 
in the estate as heir. · Ib. 

4. One receiving a trivial legacy under a will, by which he is deprived of a larger 
estate as heir, is not to be regarded as beneficially interested under the 
same, so that he cannot be an attesting witness thereto. Ib. 




