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The cases are arranged in the order of decision. The disregard of the cus-

tom of grouping the cases by counties has rendered possible what has been

) achieved, the printing of the cases promptly on their announcement, and

. affords a reason for omitting a showy page heading of the district and county, F

7 with a saving thereby of some thirty pages for textual matter. The subdivi- )
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Dickerson, J., died in oftice, September 1, 1878. Hon. Jo-
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IN THE

SUPREME JUDICIAL COURT

OF THE

STATE OF MAINE.

Hezeriaz S. Pinaree vs. E. BrRaprorp CHAPMAN.

Oxford. Decided August 6, 1875.
Deed.

A judgment creditor extended his execution upon a specific part of his debt-
or’s lot, and subsequently conveyed the land levied upon to one whose ser-
vant the defendant was when he committed the trespass sued for in this
action. The plaintiff claimed title under a deed conveying the entire lot,
¢ excepting the set-off; and in case the set-off should be fully satisfied or
lawfully obtained by the’” plaintiff, ‘or any one claiming under him, then
this deed is to be effectual on all said lot.”” Held, that the parcel of land
covered by the levy did not pass by the deed to the plaintiff.

O~ REePogrT.

TrespAss, q. c. f. and for cutting and carrying away a quantity
of hay on the northwesterly half of the lot numbered three in the
seventh range of lots in Riley, in the county of Oxford. The
plaintiff put in a chain of title from the commonwealth of Massa-
chusetts to the deed of Olive S. Littlehale to him, dated July 7,
1869, covering the premises and then excepting the portion set off
to Perkins, under whose grantees the defendant justified. The
exception contained a qualification which raised the legal question
stated in the opinion. This case chronologically precedes Chap-

VOL. LXVIIL. 2
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maen v. Pingree, 67 Maine, 198, but the opinions in this and the
next case first reached the present reporter in July, 1878.

8. F. @ibson, for the plaintiff.
J. J. Perry, for the defendant.

Virewn, J. The question presented by the report is, whether
upon the evidence the plaintiff can maintain this action against
one holding under the Perkins levy. The defendant having cut
the hay sued for, as the servant for L. E. & A. A. Chapman, the
immediate grantees of Perkins, the decision depends upon the
construction of the excepting clause, in the deed of Littlehale to
the plaintiff, of July 7, 1869.

The deed of Bradley to Littlehale described the premises therein
as being ““all that part of lot numbered three, range seven, which
lies on the northwardly, or westwardly, or northwestwardly
side of the river or principal stream running through the lot.”

The deed of Littlehale to the plaintiff adopts the same language,
and then proceeds: “Excepting a certain set-off, of some twenty-
five or less acres, to one Luther Perkins of Oxford. The mean-
ing and intent of this deed is to convey to the said Hezekiah S.
Pingree all of said lot, with the same metes and bounds, title, &e.,
as was conveyed to me, excepting the above set-off. And in
-case the set-off should be fully satisfied, or lawfully obtained by
the said H. 8. Pingree, or any one claiming under him, then this
deed is to be effectnal on all of said lot, according to the tenor of
the above mentioned deed to me.”

From the other deeds in the case it would seem that the whole
of lot No. 3 contained about two hundred acres, one hundred
and fifty acres lying on the northwest side of Sunday river, and
on twenty-five acres of which Perkins extended his execution.

Bradley’s deed to Littlehale was a deed of release without any
covenants; while Littlehale’s to the plaintif was a deed of war-
ranty.

The levy was admitted by the parties to this action, regular in
all respects. Littlehale seemed willing to convey with covenants
of warranty all the land described in the deed of release, except
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that covered by the levy; but this was expressly excepted. If
the exception had been unqualified, no doubt could have arisen as
to the construction of the deed ; for such as was excepted could
not pass.

But the grantor, by an inexperienced conveyancer, undertakes
to modify the exception, so that the deed shall convey the whole
land described without exception, in case the levy should be satis-
factorily or lawfully obtained by Pingree, or any one claiming
under him. If the levy was valid, and held the title, whoever law-
fully obtained it would hold the land, and the deed would not
convey the title.

The only rational construction we perceive is, that the deed
excepted the land covered by the levy, or conveyed it charged
“with the levy. ‘

Case to stand for trial for alleged tres-
pass on land not covered by the levy.

ArprLEToN, C.d., Warron, Dickerson, Barrows and Prrers,
JJ., concurred.

AneeLiNE F. AnDREWS vs. Aveustus G. PEARSON.
.

Oxford. Decided August 6, 1875.

Deed.

A false description in one particular, where enough remains to make it
reasonably certain what premises are intended, will not defeat a convey-
ance. Thus, where, in a conveyance of a homestead farm, one of the parcels
of which it was composed was described as ‘“ twelve and a half acres out of
lot numbered eight in the first range,”’—Held, that the whole parcel passed,
although it in fact contained twenty-five acres.

OXN FACTS AGREED.

TrEspAss, quare clausum fregit, and for cutting grass in 1872
on a parcel of land to which both parties claimed title, under separ-
ate deeds from the same immediate grantor, one Freeman Allen.
The description in the deed to the plaintiff, dated Sept. 18, 1871,
is as follows:

“ My homestead farm situate in said Buckfield with the build-
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ings thereon, [lying, etc.] and described as follows: Three acres,
more or less, out of the northwest ecorner of lot numbered nine
in the second range in the western division ; also, the western half
of lot numbered nine adjoining Paris line, containing fifty acres
more or less ; also, the south half of lot numbered eight in the
second range, west division ; and also, that part of lot numbered
nine, in the first range, west division, lying north of Lane’s
Brook, and twelve and a half acres adjoining the same out of
lot numbered eight in the first range.” ‘

The defendant claims, under deed dated April 30, 1872,
describing the premises as the ¢ north-east corner of lot numbered
eight, in the first range and west division of lots in said Buckfield,
[ete.] containing twelve and one-half acres, more or less.”

The land in dispute contains about twelve and a half acres, and
is the northerly half of a parcel taken off the easterly end of lot
No. 8, in the first range and west division of Buckfield, the parcel
being about forty rods wide and extending the whole width of
the lot, 100 rods, and containing about twenty-five acres. The
defendant owns and has always lived on the remainder of lot
No. 8. The said parcel adjoins the remainder of the Allen farm,
and had all been inclosed and improved as part of it for tillage and
grass land by said, Allen and those under whom he claims for
more than fifty years next preceding the conveyance to the plain-
tiff, claiming it as their own. The deeds to Allen and his grant-
org describe the parcel as containing twelve and one-half acres.
Said parcel had always been considered and treated as part of the
farm, and no question was made but that Allen intended to convey
to the plaintiff the whole of the farm, including the land in dis-
pute, supposing he owned it, when in fact he held no record 'title
to it, unless by the deeds in the case. After the conveyance to
the plaintiff' it occurred to Allen that by the deed only half of
the parcel would pass. Hence the conveyance to the defendant
and this action.

A Black, for the piaintiﬁ'.
8. C. Andrews, for the defendant.

Warron, J. Freeman Allen was the owner of a farm of ancient
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and well defined boundaries. He undertook to convey it to the
plaintiff. He first described it as his ¢ homestead farm.” He then
undertook to give a further description of it by naming the several
parcels or portions of lots of which it was composed. One of
them is described as “twelve and a half acres out of a Iot num-
bered eight in the first range.”” This portion of the farm in fact
contained twenty-five acres. The question is whether this mistake
left half of this parcel unconveyed. We think not. We think it
falls within the principle, “falsa demonstratio non nocet,’—a
mere false description in one particular, where enough remains to
make it reagsonably certain what premises were intended to be
conveyed, will not defeat the conveyance. No one can read the
description in this deed and doubt that it was the intention of the
parties that the whole farm should pass.

. Judgment for plaintif.

AvrpreToN, C. J., DickErsoN, Barrows, VireIiN and Prizgs,
- JJ., concurred.

—— - P————————

Jexnie A. RoweLs vs. Frrrerp MrrorELL ¢f al.

Somerset. Decided November 27, 1876.
Mortgage. Real action.

In a writ of entry against two defendants, B and M, there was a joint plea of
nul disseizin with a brief statement, not filed within the time allowed for
pleas in abatement, that B was mortgagee in possession, and that M was
holding possession under him. The defendants offered in evidence an as-
signment to B of an outstanding mortgage of the premises. Held, that
as to M, the brief statement containing matter in abatement was not open
to him; but that the assignment was admissible as showing the plaintiff ’s
rights under her title, and that she did not sustain her right of possession
as claimed in her writ. :

A tender of the amount due upon a mortgage after condition broken does not
discharge the mortgage.

A mortgagor cannot maintain a writ of entry fagainst a2 mortgagee in
possession.

OX REPORT.

WEIT OF ENTRY, originally commenced in the name of Kliza
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~ Mitchell, for one undivided half of the Burrill farm in Canaan,
and one undivided fourth of a wood-lot from Burrill to Eliza
Mitchell and Fifield Mitchell, dated August 21, 1865, under which
she claimed title. © The writ was dated November 27, 1573.

The action was entered at the December term, 1873, and con-
tinued till September term, 1874, when the death of the demand-
ant was suggested, she having deceased August 10, 1874 ; her
will was duly probafed; Jennie A. Rowell came in as devisee
to prosecute ; and at the present September term, 1875, her name
was substituted in place of her tother, the original demandant.

At the present term, the defendants pleaded the general issue,
nul disseizin, jointly, and filed a joint brief statement of the
grounds of their defense; that Jewett claimed title under the
assignment of the Burrill mortgage and that Mitchell was in pos-
session under him. N

It appeared in evidence that David Mitchell and Eliza Mitchell,
August 21, 1865, bought a farm in Canaan of Scammon Burrill,
paid $2030 down, directed a conveyance of one undivided half
to be made to their youngest son, Fifield Mitchell, one of the
defendants, and of the other undivided half to Eliza Mitchell.
Eliza and Fifield gave their joint notes for the balance of the pur-
chase money, $1970, payable in one, two, three and four years, and
amortgage on the farm to secure its payment. She then gave
(David Mitchell joining with her) a warrantee deed of her half to
Fifield for the nominal consideration of $1000, upon certain con-
ditions to be performed by him, viz: to support his father and
mother comfortably through life, to pay $100 each to two daugh-
ters when married, and to pay off the $1970 and save said David
and Eliza harmless therefrom.

Fifield went into possession of the whole farm. David Mitchell
died May 24, 1873. Eliza Mitchell, September 4, 1873, went to
live with her son, Frank, in Showhegan, about thirteen miles
from the farm, having previously notified Fifield of her intention to
do so, and requested him to make provisions for her support there,
which he refused to do ; and she was there supported by Frank
to the time of her death. She made a formal entry on the farm,
November 19, 1873, in the presence of two witnesses, for non-per-
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formance of the conditions, stating to Fifield at the time that he
had wholly neglected to support his father or her, had not paid
the money to the girls when married, nor paid off the Burrill
notes and mortgage, although more than four years overdue.

On March 15, 1870, Henry 8. Jewett, one of the defendants,
took an assignment of the Burrill mortgage and last note, and on
August 31, 1871, Fifield gave Jewett a quitclaim deed of his inter-
est in the farm, but remained in occupation. _

Much evidence was introduced pro and con, as to the marmer
in which the parents were maintained at Fifield’s.

March 8, 1875, the plaintiff demanded of Jewett a true account
of the sum due on the mortgage, and on March 29th thereafter
tendered him $800 ¢ upon the mortgage that Fifield and his
mother gave to Scammon Burrill, and by Burrill assigned to
Jewett.”

D. D. Stewart, for the plaintiff.

I. The original demandant’s devisee is the proper party to
prosecute the suit after her death. Hayden v. Stoughton, 5 Pick.
528, 540. Brigham v. Shattuck,10 Pick.306,309. Austin v.
Cambridgeport, 21 Pick. 215.

II. The neglect to support comfortably and suitably David
and Eliza Mitchell was a forfeiture of the conditions of the deed,
and entitled either to re-enter upon the land for condition broken ;
no actual re-entry was necessary under our statutes, although one
was made. R.S., c. 104, § 4. Austin v. Cambridgeport, 21
Pick. 215. Stearns v. Harris, 8 Allen, 597, 598.

III. The payment of the $100 to each of the girls became dune
on notice of marriage. Chancey v. Graydon, 2 Atk.ch. 617.

And forfeiture took place if not then paid. ZReynish v. Mar-
tin, 3 Atk. c. 331,

No demand of payment of the $100 necessary. Whitton v.
Whitton, 38 N. H. 127.° .

Nor could payment be waived by the girls. Mere silence never
a waiver. Gray v. Blanchard, 8 Pick. 284.

IV. Eliza Mitchell had a right to support anywhere she
desired, within a reasonable distance; there being no language in
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the deed requiring her to receive support on the farm, and the
refusal to support her after notice and request was a breach of
the conditions of the deed. Crocker v. Crocker,11 Pick. 252.
Hubbard v. Hubbard,12 Allen, 586,590. Zhayer v. Richards,
19 Pick. 398. Wilder v. Whittemore, 15 Mass. 262. Pettee v.
Case, 2 Allen, 546, 8, 9.

V. Notes to Burrill should have been paid when due, or, at
most, within a reasonable time thereafter. Hayden v. Stoughton,
5 Pick, 528. Ross v. Tremain, 2 Met. 495.

Neglect to pay for more than four years after all were due, was
a breach of condition. Fisk v. Chandler, 30 Maine, 79, 82.

VI. Under the pleadings, a joint nul disseizin, nothing but a
joint title can.be offered in evidence. Title in one only does not
support the issue. Wyman v. Brown, 50 Maine, 139, 145.

VII. Mitchell should have pleaded non-tenure, or disclaimed
at first term. Not having done so, he has no defense. Colburn
v. Grover, 44 Maine, 47. Wyman v. Brown, 50 Maine, 139.

VIII. Demandant is entitled to a qualified judgment against
Jewett, so far as his title under Mitchell goes, not disturbing his
possession under the mortgage. Doten v. Hair, 16 Gray, 149.
Cronin v. Hazeltine, 3 Allen, 324, 326, (note). Hilborn v. Rob-
bins, 8 Allen, 466,472. Doyle v. Coburz, 6 Allen, T1.

J. Baker, for the defendants.

Danrorra, J.  This is a writ of entry to recover possession of
an undivided half of certain lands described, and comes before this
court upon report. It appears from the plaintiff ’s testimony that
Eliza Mitchell and one of the defendants, Fifield Mitchell, on the
twenty-first day of August, 1865, purchased the land of Scammon
Burrill and took a deed of the whole lot as tenants in common ;
at the same time the said Eliza and Fifield joined in a mortgage
of the same premises to said Burrill, to secure certain notes given
for the purchase money. This mortgage is still outstanding, one
of the notes secured by it not having been paid. On the same
day Eliza, in connection with her husband, gave to Fifield a condi-
tional deed of her half of the premises. This action was com-
menced by Eliza to recover her half, on the ground of a breach in
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the condition of her deed. Subsequently, she having deceased, the
" present plaintiff came in and prosecutes this action as her devisee.

Assuming a breach in the condition as alleged, the plaintiff,
standing in the place of her devisor, would be entitled to recover
not only as against Fifield, but also all other persons except the
mortgagee, or one having his right. As against him, she having
only the right of the mortgagor, could not recover. Conner v.
Whitmore, 52 Maine, 185.

The defendants, in order to bring themselves within this rule of
law, offer an assignment of the mortgage from Burrill to the
defendant, Jewett. This assignment appears to be valid and
sufficient to give Jewett all the rights of the mortgagee. But the
plaintifl objects to its reception as testimony on several grounds.

It is claimed that under the pleadings it is not competent for
the defendants to protect themselves by any other than a joint
title superior to that of the plaintiff, and the case of Wyman v.
Brown, 50 Maine, 139, 145, is relied upon. Though that part of
the opinion referred to was not necessary to a decision of the case,
we see no occasion to question its soundness. Bat the principles
there enunciated have as little application to this case as to that.
The brief statement in this action so far as it relates to the man-
ner in which the defendant Mitchell is in possession, contains mat-
ter which should have been filed within the time allowed for pleas
in abatement. As it was not so filed it comes too late and cannot
be considered. The defendants join in the general issue, and
upon the issue thus raised the case must be decided. The plaintiff
alleges the seizin of her devisor, and a wrongful joint disseizin by
the defendants. Their plea admits their possession but denies the
alleged disseizin. The burden of proof is upon the plaintiff to
show such a title as will give her a better right to the possession
than the defendants have. It is a question of title between the
parties, but the plaintiff must recover upon the strength of her
own and not upon the weakness of that of her opponents. Chap-
lin v. Barker, 53 Maine, 275. Whatever, then, is competent to
show title in the defendants or rebut that offered by the plaintiff
and tending to show that she, under the title set up by her, has no
right to possession of the premises, is admissible in evidence. Even
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a title in a stranger is competent for the purpose of rebutting that
of the plaintiff. Jackson in his work on Real Actions, page 161,
thus states the law: “It appears that the rule which prevents a
tenant from showing a title in a stranger, is confined to those
cases in which a tenant is also setting up a title in himself. So
long as he is merely repelling and disproving the claim of the
demandant, he may for that purpose show an adverse title in a
stranger.” 2 Green. Ev., § 556, and cases cited in note.

By the deed and mortgage introduced by the plaintiff, she has
shown an instantaneous seizin only in her devisor and no right
of possession, as against the mortgagees. If, then, Burrill was
the defendant, she must fail upon her own showing. The action
is not against him, therefore she has an apparent right. But it
must be competent to show that such apparent right is not a real
one; that notwithstanding the action is not against Burrill nom-
inally, it is against one who legally stands in his place and is
entitled to all his rights. This the assignment effects.

But it is still objected that the plea is joint and the title thus
set up is the title of only one. If the defendants were seeking to
establish an independent title in themselves, this suggestion
would be entitled to very grave consideration. In such case the
burden of proof would be upon them and they might well be
holden to establish such title in this respect as by their plea they
rely upon. Apply the same principle to the plaintiff. In her
writ she alleges a joint disseizin, and claims possession against
both detendants. Taking all the proof relating to the title upon
which she rests her claim, and it not only fails to sustain her allega-
tions, but shows conclusively that there is no such joint disseizin,
and that she is not entitled to the possession, which she asks against
both. It may be true that Mitchell alone could not set up such
defense, for the act of setting up the mortgage as a valid claim
would in itself be a breach of the condition in his deed, nor
would it avail him if he could, as he is not mortgagee. But this
‘cannot prevent Jewett from so doing, for he is mortgagee, and if
her title is not sufficient to prevail against both she cannot have
judgment in her favor. Varnum v. Abbot, 12 Mass. 474, 479,
480.
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Another objection is that as Jewett now has Mitchell’s title, he
takes it with all its infirmities, and is equally bound with him to
discharge the mortgage, or at least is estopped from setting it up
as a defense. So far as Jewett does rely upon that title the effect
claimed would seem to follow. Mitchell could only convey sub-
ject to the condition, and his grantee would be bound by it, and
if he had first purchased the conditional titles, so far as he subse-
quently performed any act imposed by that condition, we might
have inferred that it was done in obedience to the obligation flow-
ing from it, and quite possibly the mortgage might have been
held as discharged, notwithstanding the assignment. But the
case shows that the assignment of the mortgage from Burrill was
previous to any conveyance from Mitchell to him. As he took
the proper steps to uphold the mortgage as a subsisting title, a
subsequent quitclaim deed from Mitchell of his interest in the
premises, in the absence of other testimony, can not legally con-
trol his title under the mortgage.

It is further claimed that the mortgage is discharged by the
tender which is proved. This tender was made after condition
broken and after possession, and not accepted. It is well settled
in our state, as well as in Masgsachusetts, that a tender under such
circnmstances may lay the foundation for a bill in equity for
redemption, but will not enable the mortgagor to get possession
by an action at law. Wilson v. I2ing, 40 Maine, 116. Stewart v.
Crosby, 50 Maine, 130. Maynard v. Hunt, 5 Pick. 240. Currier
v. Gale, 3 Allen, 522. Howe v. Lewis, 14 Pick. 329.

It is also claimed that even if Jewett is entitled tc possession
under the mortgage, yet, as he now has the interest of Mitchell,
the plaintiff may have a qualified judgment against him, so far as
that interest is concerned, “not disturbing any possession taken
under the mortgage,” and several cases in Massachusetts are relied
upon. We have no occasion to question the law of those cases,
but we do not find them applicable to this. The principle settled
there is that a mortgagee may have a qualified judgment against
a prior mortgagee, who is also the owner of the equity of redemp-
tion. This judgment is in the nature of a decree in equity,
and its purpose and effect is simply to foreclose the mortgage,
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without changing the actual possession. But in the case at bar
the plaintiff has no mortgage to foreclose. We are considering
the case upon the assumption that the condition in the deed to
Fifield Mitchell has been broken. Under the entry on that
ground, the deed becomes a nullity and no time for redemption
remains. The plaintiff in her writ seeks for no foreclosure, but
asks for possession, absolute and entire. She is simply a mort-
gagor, and not under any circumstances a mortgagee. The
defendant Jewett is mortgagee ; and, though as having a deed from
Fifield, he may be mortgagor to himself, if one person can sus-
tain the two positions; he is in no sense mortgagor to the
plaintiff.

As the view we have taken decides this ease only, and not the
rights of the parties to the land, except under the mortgage, the
entry should be,

Plaintiff nonsuit.

Avrrreron, C.J., Warron, Virein, Perers and LieBeY, JJ.,
concurred.

S I S —

WitLiam K. Laxoey ef ¢l. vs. HEngy K. WarTe, administrator.

Somerset.  Decided July 21, 1877.
Limitations, statute of.

An action of assumpsit, for the price of goods sold and delivered, commenced
more than six years after the cause of action accrued, and more than two
years after the administrator against whom it was commenced was
appointed, is barred by the provisions of R. S., ¢. 81, § 88, whether such
administrator has given notice of his appointment or not.

The time within which such action must be commenced may be shortened in
many cases, if the representative of the deceased debtor gives the legal
notice of his appointment; but it cannot be indefinitely prolonged by his
failure to give it.

ON REPORT.

AssumpsIT against the defendant, as administrator of the estate
of Samuel Parker, for lumber sold and delivered to Parker in
March, 1868.
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Plea, general issue, with brief statement that the cause of
action, if any, against the intestate accrued more than six years
before the suing out of the plaintiffs’ writ, and that the defendant
was appointed administrator of the estate of the intestate more
than two years before the suing out of the writ, and that the
action was barred by the statute of limitations.

It was admitted by the plaintiffs that the cause of action
acerued to them in March, 1868 ; that Parker died December 28,
1872 ; that the defendant was duly appointed January 7, 1873 ;
that this suit was brought May 19, 1875, and that notice and
demand in writing was made on the defendant, as administrator,
for payment, March 1, 1875.

The defendant also contested the plaintiffs’ right to recover on
other grounds, overruled by the presiding justice in instructions
not excepted to, and a verdict was returned for the plaintiffs for
$660.32. '

Upon the foregoing facts it was contended by the defendant
that the action was barred by the statute of limitations.

By consent of the parties the case was reported to the full
court, upon the foregoing facts, nothing else being admitted or
proved by either party. If the action is barred by the statute of
limitations in actions against executors and administrators, the
verdict is to be set aside and judgment entered for the defendant.
Otherwise, judgment on the verdict, for the plaintiffs.

D. D. Stewart, for the plaintiffs.

The brief statement does not allege, and the case does not find,
that the defendant ever gave any notice of his appointment as
administrator. This omission is fatal to the defense. Laws of
1872, ¢. 85,8 18. R. 8., c. 87, 8 11 and 18. Bachelder v. Fisk
et al., executors, 17 Mass. 464, 468. Clarke v. Tufts, 5 Pick.
337, 341. Burdiit v. Grew, 8 Pick. 108, 111. Estes v. Wilkes,
16 Gray, 363. Heard v. Meader, 1 Maine, 156, 157. Thurston
v. Lowder, 40 Maine, 197, and 47 Maine, 72, 75. Henry v.
Estey, administrator, 13 Gray, 836. Thompson v. Burnham,
administrator, 13 Gray, 211, 212.

8. D. Lindsey, with whom was 8. Coburn, for the defend-
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ant, contended that c. 85 of the laws of 1872 had no application,
either in terms or in spirit ; that by its terms it was an amend-
ment, not of R. 8., ¢.'81, § 88, upon which the defendant relied,
but of R. 8., c¢. 87, which neither as originally enacted nor as
amended by the act of 1872, in any way repealed, restricted, lim-
ited or modified § 88.

Barrows, J. The plaintiffs contend that this suit is not barred
by the statute of limitations, which was pleaded by way of brief.
statement, because there is no evidence that the administrator
gave notice of his appointment, as required by the statutes, and
ordered by the judge of probate. They admit that the cause of
action accrued in March, 1868 ; that Parker, the defendant’s
intestate, died Dec. 28, 1872, almost five years afterwards, and
that the defendant was duly appointed administrator, January 7,
1873. The suit was brought May 19, 1875 ; the written demand
upon the administrator, required by R. 8., ¢. 87, § 11, and Laws of
1872, c. 85, § 12, having been made March 1, 1875.

It is obvious that the defendant could not avail himself of the
special limitation provided by these sections without making due
proof that he gave legal notice of his appointment. He would
be expressly precluded by § 18. But when we look into the brief
statement it is plain that this is not the limitation upon which the”
defendant relies. He pleads that the cause of action, if any
there was against his intestate, accrued more than six years
before the sning out of the writ, and that he himself was
appointed administrator of said intestate’s estate more than two
years before the commencement of the action, and he claims that
the same is barred by the provisions of R. 8., ¢. 81, § 88.

Our legislators have prudently guarded against the litigation of
stale claims, as to which it may reasonably be supposed that
human memory would be at fault and liable to err, and that
papers might be lost, and witnesses absent or dead, by the inter-
position of various beneficent statute limnitations, whereby those
who assert rights of action are warned to proceed with redsonable
diligence, if they would ever enforce them.

Abundant exceptions are furnished to relieve those who are
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absent or under disability. Those who labor under no disadvan-
tage, but neglect or postpone, from whatever motive, the pro-
ceedings necessary to test the validity of their claims, have no
cause to complain when any of these statute bars which may be
found applicable is set up against them.

The several provisions touching this matter are to be construed
together, and its due effect given to each, so that they may  oper-
ate harmoniously to secure the result intended by the legislature
in the various classes of cases which they were made to cover.

Besides the provisions of R. S., c. 87, § 11, as amended by
c. 85, Laws of 1872, designed to abbreviate, in favor of execu-
tors and administrators who give due and legal public notice of*
their appointment, the term within which most of the actions
which survive must be brought, we have in c. 81, § 88, in
direct connection with the numerous sections touching the limita-
tion of personal actions, the following: ¢ If any person entitled
to bring or liable to any action before mentioned, dies before or
within thirty days after the expiration of the time herein limited
therefor, and the cause of action survives, the action may be com-
menced by or against the executor or administrator at any time
within two years after his appointment and not afterwards if
barred by the other provision hereof.”

“ The other provision ” referred to is made certain by referring
to R. S. of 1857, c. 81, § 103, where the phrase is “if barred by
the other provisions of this chapter.” The section had its origin
in the general limitation act, Laws of 1821, c. 62, § 12, where
it is emphasized at the conclusion by the addition of the words,
“anything which may be supposed herein to the contrary notwith-
standing;” and it has reappeared in all the revisions with slight
changes having no bearing upon this case, and with an extension
of its scope to all actions covered by the limitation act, of which
it makes a part, when they survive at all. Its import is unmis-
takable.

If a creditor permits two continuous years of existing legal
administration to elapse without commencing any suit against the
administrator, and when he does sue out his writ his suit would
be barred against the alleged debtor if living, his action is barred
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by virtue of this section, whether the administrator gave public
notice of his appointment or not.

Herein is no hardship. The probate records are always open
for inspection, and reasonable diligence will enable a creditor
before his claim would be barred against his debtor if living, to
ascertain whether there has been a legal administration on such
debtor’s estate existing for two years.

If the next of kin decline to administer, any ereditor, if he can
find property of his deceased debtor, may have administration
committed to some snitable person. If he prefers to await the
action of the next of kin or others interested, he still has two
‘years after the appointment of an administrator within whieh he
may proceed, but no more, if his claim would be barred had his
debtor remained alive.

As before remarked, the rights of absent creditors or those '
laboring under any species of disability are carefully protected by
exceptions. There is no reason why negligent creditors should
have their rights of action indefinitely prolonged by reason of the
failure of the representative of the deceased to give the notice,
which would enable him in many cases greatly to shorten the term
within whieh such actions must be commenced. To hold that the
statute should have that effect would be to reverse its intended
operation, and to do away altogether with the plain mandate of
§ 88, c. 81, of the Revised Statutes. _

The case before us is precisely within the purview of this sec-
tion. The cases cited for plaintiff while they turned upon other
provisions do not militate against the doctrine which we here
declare. :

In conformity with the stipulations in the report the entry
must be,

Verdict set aside. Judgment for defendant.

AvrpreroN, C. J., Warron, Dickerson and Prrers, Jd.,
concurred.
Daxrorrr, J., did not sit.
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InmABITANTS OF Bucksporr vs. THEODORE C. WoopmMAN ¢f al.
administrators.

Hancock. Decided October 9, 1877.

Tax. Words—Debts due.

An award by the committee of arbitration on the Alabama claims does not
constitute a debt due to be taxed, under the provisions of R. S., ¢. 6, § 5,
until an appropriation is made by congress for the payment of the award.

1
ON REPORT.
Dzst under the statute to recover a tax.

0. P. Cunningham, for the plaintiffs.
T. C. Woodman, for the defendants.

Virciy, J. This is an action of debt, brought under the
statute of 1874, c. 232, to recover a tax. The sum sought to be
recovered was assessed April 1, 1876, upon a certain amount
awarded by the Court of Commissioners of Alabama Claims to
the defendants, as administrators of the estate of Enoch Barnard
deceased, for the destruction of two ships, in each of which the
defendants’ intestate was part owner.

All personal property, within or without this state,—with cer-
tain exceptions not material to the decision of this case—is
assessed to the owner in the town where he is an inhabitant on
the first day of April in each year. R.S.ec. 6, § 13. This pro-
vision fixes the liability of persons and property to municipal
taxation for the municipal year. A subsequent change of resi-
dence or ownership the law takes no note of until the regular peri-
odical time of making a new assessment. Harman v. New Marl-
borough, 9 Cush. 525. All the conditions regulating municipal
taxation are to be considered as they exist on that day, and the
liability determined accordingly ; and the assessments for the year
by relation take that date regardless of the particular time when
actually made and completed. '

Personal property for the purposes of taxation, includes ¢ debts
due the persons to be taxed,” ete. R. 8., c. 6, § 5.

The plaintiffs contend that the amount of the award was a

VOL. LXVII. 3
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 debt due” the defendants within the meaning of the statute,
and therefore taxable. But considering the nature of the award
by the ¢ Tribunal of Arbitration ”—that it was a gross sum by one
government to another simply— together with the contingency as
to amount to be received by the defendants until after April 1,
1876, and the fact that no specific appropriation was made by
congress for the payment of the judgment until April 11, 1876,
we come reluctantly to the conclusion that the award was not tax-
able for the municipal year of 1876.

See 18 statute, 1st sess. 43 Cong. (1874) c. 459, §§ 11, 14 and
15. Laws 1st sess. 44 Cong. (1876) ¢.9. 1bdid, c. 55. See,also,
Lowell v. Street Com’rs., 106 Mass. 540.

LPlaintiffs nonsuit.

Arrpreron, C. J., Dickerson, Danrorra, PErERs and Lissy,
JJ., concurred.

Loring B. Jonms, administrator, vs. Aser D. Bacox,
administrator.

Somerset. Decided October 18, 1877.

Will.

An absolute power of disposal in the first taker renders a subsequent limita-
tion repugnant and void.

Thus, where the testator, after making sundry bequests, proceeds as follows:
“ And as to the residue of my estate after payment of my just debts, I give
and bequeath the same to my beloved wife. . . and lastly, Ifurther direct
if there be any of my said estate left after the decease of my said wife, then
the said property left be equally divided between G & T’ Held, that the
residue of his estate after the payment of his just debts and legacies vested
absolutely in his wife.

Biiu 1§ EQUITY, to determine the construction of a will.

John Ham, October 27, 1874, made bequests by will to Emily
Crowell, his niece, $50; to Mrs. Charlotte Whitcomb, $25; to
his niece, Lydia Crowell, $5, and to Hattie Bacon, $50. His will
then closed as follows : ,

“ And as to the residue of my estate, whatever, after payment
of my just debts, I give and bequeath the same to my beloved
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wife, Harriet Ham, whom 1 appoint sole executrix of this my
last will and testament.

« And lastly, I further direct if there be any of my said estate
left after the decease of my said wite, then said property left be
equally divided between Jacob Gilman, Caroline A. Thompson
and Sally Brown, my sister, if she be living at the time; if not,
her share to go to her husband, John Brown, if he be living ; and
if neither the said Sally Brown nor her husband be living, the said
property be equally divided between the said Jacob Gilman and
Caroline A. Thompson.”

John Ham died December, 1874. Harriet Ham, named as
executrix and legatee in his will, died January, 1875, before his
will was approved and allowed. After her decease the plaintiff
was appointed administrator of the estate of John Ham, with
the will annexed, and the defendant was appointed administrator
of the estate of Harriet Ham. The bill closes with a prayer that
the court will direct the plaintiff what disposition to make of the
residue of the estate after payment of the debts and specific
legacies.

8. D. Lindsey, for the plaintiff.
8. Lancaster, for the defendant.

Arpreron, C. J.  This is a bill in equity, brought by the plain-
tiff, as administrator with the will annexed of the estate of John
Ham, against the defendant, as administrator of the estate of
Harriet Ham, his wife, under the provisions of R. 8., ¢. 77, § 5,
for the purpose of obtaining the constructioun of his will.

The testator after making sundry specific bequests proceeds as
follows: ¢ And as to the residue of my estate, whatever, after
payment of my just debts, I give and bequeath the same to my
beloved wife, Harriet Ham, whom I appoint sole executrix of this
my last will and testament,”

" The testator gives and bequeaths “the residue of his (my)
estate ” to his wife whom he appoints executrix. The langunage
is the same used in the preceding specific legacies. The words
embrace the entire remainder of the estate. This remainder is
given to the wife. It is given in the same terms as the other
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legacies, which are unquestionably absolute and which vested
in the legatces. No limitation is imposed as of an estate for
life. The residue is subject to the payment of the just debts
of the testator. The wife is given an absolute and uncontrollable
power of disposal of the estate bequeathed. “If estates,”
observes Shepley, J., in Ramsdell v. Ramsdell, 21 Maine, 288,
293, “be devised to a person with or without words of inherit-
ance, and with an absolute right to sell and appropriate the pro-
ceeds at pleasure to his own use, it is not perceived how there can
be a vested interest imparted to another in the same estate or
property. Such full dominion in the devisee or legatee is incon-
sistent with and destructive of all other rights.” In Gifford v.
Choate, 100 Mass. 343, Hoar, J., says: “ An absolute power of
disposal in the first taker is held to render a subsequent limitation
repugnant and void.” In Hale v. Marsh, 100 Mass. 468, the
testator gave all his property to his wife for life with power
to dispose of the whole or any part thereof, real or personal, at
her pleasure, and to manage and improve the same at her discre-
tion, and if the income was not sufficient for her complete main-
tenance, he gave her power to expend eo much of the princi-
pal as she might elect and for such purposes as she might deem
. expedient, with full power to dispose by will of such portion as
" might remain unexpended at her decease ; but if she should die
leaving any unexpended and not disposed of by will, he gave it to
a third person. “The gift is of a life estate,” says Foster, J., in
delivering the opinion of the court, ¢ with a full power of dispo-
sition, both by deed and will, over the entire property, without
restriction as to the time, mode or purposes of the execution of
the power. In such case, the authorities seem to hold that the
life estate and unlimited power of disposition over the remainder
coalesce and form an estate in fee, and that the devise over of
what may remain is void, because inconsistent with the unlimited
power of disposition given to the first taker.” In Ide v. Ide, 5
Mass. 500, which is somewhat similar to the one under considera-
tion, Parsons, C. J., says: “ Whenever, therefore, it is the clear
intention of the testator that the devisee shall have an absolute
property in the real estate devised, a limitation over must be void,
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because it is inconsistent with the absolute property supposed in
the first devisee.”

There would not even a question be made as to the meaning of
the bequest just considered, were it not for the last clause in the
will, which is as follows: ¢ And lastly, I direct if there be any
of my said estate left after the decease of my said wife, then the
said property left be equally divided between Jacob Gilman,
Caroline A. Thompson and Sally Brown, my sister, if she be living
at the time; if not, her share to go to her husband, John Brown,
if he be living; and if neither the said Sally Brown nor her
husband be living, the said property be equally divided between
the said Jacob Gilman and Caroline A. Thompson.”

But the remainder, as we have seen has been already dis-
posed of. It was the wife’s, charged with the payment of just
debts. She had the. uncontrolled power of disposal of it. The
last clause is not to be regarded as a.withdrawal of what had
just been devised. When property has been devised absolutely,
and with no restrictions upon the gift, the court will be slow in
giving such a construction to subsequent words as will defeat the
absolute estate just devised. A valid executory devise cannot
subsist under an absolute power of disposition in the first taker.” 4
Kent Com. 270. Here was an absolute power of disposition in-
the wife. ‘

The cases cited for the defendant differ materially from the one
before us. In Stevens v. Winship, 1 Pick. 318, the devise was
to the wife for life with power to sell in case of need. In Ficld
v. Hitcheock, 17 Pick. 182, a bequest of money to one for life
and then over was held a gift of the interest and not of the prin-
cipal. Here the bequest was absolute and not contingent upon
its being needed by the wife for her support.

According to the true construction of the will of John Ham, it
is declared : :

That the residue .of his estate after the payment of his just
debts and legacies vested absolutely in Harriet Ham, his wife.

And it is ordered and decreed that the reasonable costs and
charges of thesc proceedings be a charge upon the estate of said
John Ham.

DickersoN, Danrorra, PerERs and Lissey, JJ., concurred.
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CaLviy Atwoop vs. SANFOorRD S. CHAPMAN.

Somerset. Decided October 28, 1877.

Deceit. Praudulent concealment. Sale. Quitclaim.

In the sale of land, the vendor is liable for misrepresentation in regard to the
title as well as the quality.

Where one by quitclaim sells land set off to him on a judgment execution,
and represents that his title is good, the concealment of the fact known to
him and unknown to the buyer, that a petition to reverse the judgment
was then pending, is fraudulent, and renders him liable in damages.

ON EXCEPTIONS.

Case For DEoEIT in the sale of the defendant’s interest in two
pieces of real estate desceribed in a quitclaim deed to the plaintiff,
dated August 29, 1873 ; the first piece “containing fifty acres
more or less, being the same lot conveyed to the said Chapman
by sheriff’s deed, June 15, 1872, and recorded,” etc.; and the
second “being the same conveyed to said Chapman by Llewellyn
Grant [by deed dated] June 18, 1872, and recorded,” etc.

At the trial, the plaintiff proved the following facts:. The
defendant’s title came by a levy of an execution obtained in an
action, Grant v. Oynthie Hussey and her husband, Jokn J. Hus-
sey, brought on account annexed, to recover the price of a certain
mare, alleged by Green to have been sold by him to Cynthia and
her husband for $30. J ndgment was obtained in that action at
the March term of this court, in 1872, by default.

That judgment before the commencement of this action was
wholly reversed on review, the petition for which was entered at
the September term, 1872. The defendant had full knowledge of
the proceedings in review from the entry of the petition to the
final judgment and appeared as counsel for Green. The sheriff’s
deed was of an equity of redemption from a mortgage to M. S.
Parker, to secure a note of $150, which Cynthia testified she had
fully paid and taken up. The conveyance from Green to Chap-
man was a levy by appraisement on the aforesaid execution set off
to Green.

The plaintiff, after introducing the quitclaim deed, the note of
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Cynthia Hussey to M. S. Parker, his own testimony and that of
Cynthia Hussey, offered evidence tending to prove that Green
sold the mare to John J. Hussey, the husband of Cynthia, that
the consideration of the sale was $10, paid at the time of sale,
and a note of Cynthia originally given to her husband for $20,
on which there was still unpaid $15, making in all $25 for the
mare ; that she had nothing to do with the purchase of the mare,
and that the defendant brought the action of Green v. Hussey et
al. with a full knowledge of these facts, which testimony was
excluded. The presiding justice ordered a nonsuit; and the
plaintiff alleged exceptions.

8. 8. Brown, for the plaintiff.

I. The nonsuit was improperly ordered, as on the testimony
the jury might have found a verdict which would have been sus-
tained by the court. Fickett v. Swift, 41 Maine, 65.

II. The defendant’s conduct at the time of the sale, with his
positive assertion that the title was good, was a material misrepre-
sentation of the condition of the title. 2 Parsons’ Con. 271 e¢
seq.; Kerr on Fraud and Mistake, 92 ef seq.

III. The defendant has no title to first piece of land, as the
mortgage was discharged before his purchase of the equity. His
ignorance of this payment, under the circumstances, is no excuse.
Broom’s Com. Law, 341 ef seq.

IV. Defendant’s concealment of review proceeding was a frand.
“ Suppressio veri” as actionable as “ allegatio falsi.” 16 Maine,
30 ; 2 Parsons’ Con. 274, 275.

V. The exclusion of the evidence offered was wrong, asit had a
direct bearing upon the question of fraud.

8. 8. Chapman, pro se, with whom was D. D. Stewart.

Danrorra, J.  This is an action to recover damages for an
alleged deceit in relation to the title to certain lands conveyed by
quitclaim deed from the defendant to the plaintiff, It is before
us upon exceptions to the exclusion of certain testimony offered,
and to the order of a nonsuit upon the testimony.

The first count in the plaintiff’s writ alleges mainly a general
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statement by the defendant that his title, with the exception of
certain incumbrances, was good, with an averment that he had
no title to one parcel, and that the title to the other piece was
subsequently defeated by a suit then pending in court. Were
this the only count in the writ, the action could hardly be main-
tained. The general statement that a title is valid involves ques-
tions of fact and law and might be fairly understood as an
expression of an opinion rather than an existing fact. But what is
of more consequence here, it does not appear from the testimony
that th is statement, in relation to one of the pieces at least, was
not true. The judgment and levy upon which the title depended,
though afterwards annulled, at that time so far ag appears gave a
good title. The judgment was then in force and the levy valid.

The second count is more full, and though the cause of action
may not be stated with entire accuracy, it is, perhaps, sufficiently
80 to enable us rightly to understand the “person and case” as
presented by the testimony.

In this count the cause of complaint is that the defendant
falsely stated his title to be good, and fraudulently concealed a
material fact connected with it, whkich rendered it defeasible and
subsequently defeated it, whereby the plaintiff took nothing by
his deed. The direct representation of the title is the same as in
the first count, and standing alone, the same suggestions.will
apply. But taken in connection with the alleged concealment,
another and a very different question is presented. It may also
be true that the concealment alleged, by itself alone, might not
be a cause of action. The rule of caveat emptor applies as well
to-real as to personal property. But this rule does not authorize
deception in what is said or unsaid. If a person makes repre-
sentations as to quality or title he is to speak the trath, or if heis
placed or places himself in a position where his silence will con-
vey a false impression, his suppression of the truth will be as
much a fraud as a false statement. Hence, whether the withbold-
ing of a fact is fraudulent must depend upon the accompanying
circumstances. .

The testimony shows that the defendant’s title to the land sold
depended upon a judgment of this court, upon which an execu-
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tion issued and was levied upon one parcel, while the other as °
an equnity of redemption was sold on the same execution.
Within a year from the recovery of the judgment a petition for a
review of the action was commenced, and was pending in court
at the time of the conveyance in question. Of this petition the
defendant had knowledge, as he appeared as counsel for the
respondent. The final result of this petition was the entire
reversal of the judgment. To one parcel of land the defendant
had a deed from the officer, to the other a deed from the judg-
ment creditor. The fact concealed from the plaintiff was the
pendency of this petition for review. Was it the duty of the
defendant to make it known? We think this question must
be answered in the affirmative. )

The pendency of the petition was an existing fact and a mate-
rial one as bearing upon the title. The sale was more than one
year after the judgment. If no petition had been then commenced
the title would have been safe from any attacks from that quarter.
The petition pending was directly connected with the title, in fact
an infirmity in it, a knowledge of which was necessary to enable
the plaintiff to form an intelligent opinion of the value of that

ich he was about to purchase.

Sugden in his work on Vendors, 8th Am. Ed. 9, says: “If a
seller kn ows and conceals a fact material to the title, relief can-
not be refused to the purchaser.” See Kerr on Fraud and Mis-
take, 99-102.

So where *the means of information are not equally acces-
sible to both, but exclusively within the knowledge of one of the
parties, and known to be material to a correct understanding of
the subject ; and especially when one of the parties relies upon the
other to communicate to himn the true state of facts to enable him
to judge of the expediency of the bargain.” Prentiss v. Russ,
16 Maine, 30, 32, 33.

The testimony shows that the defendant had this knowledge
while the plaintiff had not, and such was its nature and the pro-
fession of the two men, that it may with propriety be said to
have been exclusively with the defendant; and, for the same
reasons, as well as from other testimony, the jury would have
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been fully justified in the conclusion that the purchaser relied
upon the geller to communicate all such facts.

But the testimony goes further than this. The defendant put
himself in the position that by withholding the fact he must
almost necessarily have conveyed a false impression. He not only
stated that his title was good but he gave its origin and history,
producing the papers to confirm it.

If he gives any fact he must give all the qualifications of that
fact, otherwise he fails to give a true statement. When he says
his title is good, and withholds an important fact which tends to
impair it, he states more than the truth will authorize. When he
produces a judgment from a court of competent jurisdiction with
no apparent defect in it, as the foundation of his title, the plain-
tiff certainly had a right to understand him as asserting that, at
least so far as he knew, there was no infirmity connected with
that judgment, no existing fact growing out of it, which might
destroy it as a muniment of title.

What explanation the defendant may be able to give of these
facts we have now no occasion to inquire. We have only the
testimony of the plaintiff before us, and from that we think he is
entitled to have his case submitted to a jury. It is said that nqg-
withstanding the reversal of the judgment, the plaintiff obtained
a good title to that part sold as an equity. As there is no claim
that the sale has been rescinded this question is not important
now. If the case should go to trial other facts might and proba-
bly would be produced bearing upon this point, and if his title
to that should prove good it would go in mitigation of damages.

Exceptions sustained.

ArpreroN, C.J., Warron, Diokerson, BArrows and PrrERSs,
JJ., concurred.
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Frankrin Company in equity vs. LEwiston INSTITUTION FOR
Savines.

Androscoggin. Decided December 18, 1877.

Corporations. Contracts ultra vires.

Corporations possess such powers, and such only, as the law of their creation
confers upon them ; and when created by public acts of the legislature,
parties dealing with them are chargeable with notice of their powers, and
the limitations upon them, and cannot plead ignorance in avoidance of the
defense of ultra vires.

The trustees of the Lewiston Instition for Savings subscribed for $50,000 of
the capital stock of the Continental Mills, and having no money to pay for
it, the Franklin Company, another corporation, paid that amount to the
Continental Mills, taking the notes of the savings institution therefor, and
a certificate of the stock in their own name as collateral security for
the payment of the notes. Held, that the action of the trustees of the sav-
ings institution was ultra vires; that it is not within the authority of sav-
ings institutions, at a time when they have no funds for investment, to pur-
chase stocks or other property, not needed for immediate use, on credit, and
thus create a debt binding upon the institution ; that the Franklin Company,
having participated in the illegal transaction, could not claim the privileges
of a bona fide holder of commercial paper; and that the savings institution,
having received no benefit from the transaction, was not estopped to set up
the defense of ultra wvires.

Semble, upon the authorities cited, that in the United States, corporations
cannot purchase, or hold, or deal in the stocks of other corporations, unless
expressly authorized to do so by law.

W. P. Frye, J. B. Cotton & W. H. White, with whom was
V. Webb, for the plaintifis.

V. Morrill, for the defendants.

v

Warron, J.  The claim which we are required to pass upon
originated in this way :

In April, 1875, the trustees of the Lewiston Institution for
Savings subscribed for $50,000 worth of the capital stock of the
Continental Mills, one of the manunfacturing corporations doing
business at Lewiston. The savings bank had no money with
which to pay for the stock, and in July following the Franklin
. Company, another corporation doing business at Lewiston, agreed
to pay the $50,000 to the Continental Mills, take the notes of the
savings bank for the amount, and hold the stock as security. Five
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notes for $10,000 each, payable in one year from date, with inter-
est semi-annually, were prepared and signed by the treasurer of
the savings bank, and sent to William B. Wood, at Boston ; and
he, being treasurer of the Continental Mills as well as treasurer
of the Franklin Company, paid the money in his latter capacity
to himself in his former capacity, and afterwards, (when does not
appear) made a certificate, signed by himself and the president
of the Continental Mills corporation, stating that the Franklin
Company was the ¢ proprietor of five hundred shares in the Con-
tinental Mills, as collateral.” It does not appear that this certifi-
cate was ever delivered to the savings bank, or offered to them, or
that any of its officers ever knew of its existence. And it does
not show upon its face that the savings bank has any interest in
the stock, or connection with it whatever. The Lewiston Institu-
tion for Savings having become insolvent, in May, 1876, commis-
sioners were appointed to receive and decide upon all claims
against the institution. The Franklin Company presented for
allowance the five notes above described, and afterwards filed a
claim for $50,000 and interest, as so much money paid out by the
Franklin Company at the request and for the benefit of the sav-
ings institution. Both claims were rejected by the commissioners,
and the case is before the law court on report agreed to by coun-
gsel. There is no other consideration for the notes, and no other
basis for the claim for money paid, than the payment to the Con-
tinental Mills above described. The claims, therefore, are one in
substance, although presented in two forms.

I. The first question’is whether it is competent for the trus-
tees of a savings bank, at a time when there are no funds in the
bank for investment, to agree to take shares in a manufacturing
‘corporation, and thereby create a debt binding upon the bank.

‘We think not. It is familiar law that a corporation possesses
such powers, and such only, as the law of its creation confers
upon it. The rule is stated with great uniformity.

“A corporation has only such powers as are specifically
granted, or such as are necessary for carrying the former into
effect ; and these powers can only be exercised for the purposes
contemplated by its charter.” Brightley’s Federal Digest, citing
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Humphreville Oop.‘per Co. v. Sterling, 1 West. L. Mo. 126.
Beaty v. Knowler, 4 Pet. 152. 8. C. 1 McL. 41. Perrine v.
Chesapeake & Del. Canal Co., 9 How. 172. Farnum v. Black-
stone Canal Co., 1 Sum. 46.

“ A corporation can do no acts, and make no contracts, either
within or without the state which created it, except such as are
authorized by its charter.” Br. Fed. Dig., citing Bank of
Augusta v. Earle, 13 Pet. 519. Tombigbee B. R. Co. v. Knee-
land, 4 How. 16. Runyan v. Coster’s Lessee, 14 Pet. 122.

“A corporation, being the mere creature of law, possesses only
those properties which the charter of its creation confers upon it,
either expressly, or as incidental to its very existence.” Marshall,
C. J., in Dartmouth College v. Woodward, 4 Wheat. 518, 636.

 An incidental power is one that is directly and immediately
appropriate to the execution of the specific power granted, and
not one that has a slight or remote relation to it.” Hood v. NV.
Y. & N. H. Railroad, 22 Conn. 1, and 502.

' As corporations are created by public acts of the legislature,
and all their powers, duties and obligations are declared and
clearly defined by public law, parties dealing with them must
take notice of those powers and the limitations upon them, at
their peril ; and will not be allowedl to plead ignorance of those
powers and limitations in avoidance of the defense of ultra vires.
Pearce v. Mad. & Ind. Railroad, 21 How. 441. Andrews v.
Ins. Co., 837 Maine, 256.

“In the United States, corporations cannot purchase, or hold,
or deal in the stocks of other corporations, unless expressly
authorized to do so by law.” Green’s Brice’s Ultra Vires, 95,
note, citing a large number of authorities.

¢« Tt certainly needs no argument or authority to show that a
corporation created for the purpose of insurance has no power to
advance its moneys or obligations to sustain another corporation
in a similar or dissimilar business.” Opinion of the court in
Berry, receiver, v. Yates, 24 Barb. 199.

“ When the directors of the company subscribed for stock in a
building corporation, whatever may have been their motive, they
transcended the powers conferred upon them, and departed from
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the legitimate business of the company, as much as if they had
subseribed for stock in a manufacturing or steamboat company ;
and such subscription, in onr opinion, is not binding upon the
defendants, and any payments made upon it to the plaintiffs
would be money received without consideration.” Opinion of
the court in Mutual Savings Bank v. Meriden Agency Co., 24
Conn. 159.

If a corporation can purchase any portion of the capital stock
of another corporation it can purchase the whole, and invest all
its funds in that way, and thus be'enabled to engage exclusively
in a business entirely foreign to the purposes for which it was
created. A banking corporation could become a manufacturing
corporation, and a manufacturing corporation could become a
banking corporation. This the law will not allow; and it has
been held that notes given by a manufacturing corporation for the
purchase of shares in a bank are not collectable. Sumner v.
Marey, 3 W. & M. 105. That the notes given by a railroad cor-
poration, for the purchase of a steamboat to be run in connection
with its road, are not collectable. Pearce v. Railroad, 21 How.
441.

It would seem, therefore, upon principle as well as authority,
that it is not within the authority of the trustees of a savings
bank to invest its funds in the stock of manufacturing corpora-
tions, unless expressly authorized so to do by its charter, or the
public laws of the state.

But we do not rest our decision upon this ground. We rest it
upon the broader ground that it is not competent for the trnstees
of a savings bank to purchase on credit property of any kind, not
needed for immediate nse, or the investment of existing funds. No
such power is expressly conferred upon them ; nor do we think it
can be sustained as an incidental power.

It is suggested that it may be convenient in this way to pro-
vide, in advance, for the investment of funds that may afterwards
come into the possession of the bank. We think the creation of
debts, by corporations or individuals, for no other purpose than
to provide a ready way to dispose of future acquisitions, a pro-
ceeding of very questionable convenience; that in the great
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majority of cases, it would be likely to prove, as it did in this
cage, very inconvenient. But it is a suflicient answer to say that
the law imposes no duty upon the trustees' of savings banks to
provide for the investment of future funds or future deposits.
Their whole duty is performed when they have provided safe
investments for the funds already committed to their care. To
hold that they may create debts binding upon existing depositors
for the benefit of future depositors, whose money, after all, may
never be committed to their care, would be a doctrine as startling
ag it would be unprecedented.

II. The second ground on which the claim of the Franklin
Company is sought to be maintained is this: It is said that where
5 corporation is authorized to hire money for any purpose, mere
knowledge on the part of the lender that it is to be used for an
illegal purpose will not preclude a recovery. This may be true..
But the claim in this case is not for money lent. It is for money
paid. And the latter is the only claim which the evidence tends
to support. Ordinarily such a distinction is unimportant. But
in this case it is vital. It is the hinge on which the case turns.
It may be true that when money is lent, and the borrower is left
free to use it as he pleases, mere knowledge on the part of the
lender that the borrower intends to use it for an illegal purpose
will not bar a recovery. But it is well settled that if it be a part
~ of the agreement that the money shall be used for an illegal pur-
pose, or anything is done by the lender in furtherance of such a use
of the money, a recovery therefor cannot be had. Thus, the mere
knowledge of the lender that the borrower of money intends to
gamble with it, if, by the terms of the agreement, the latter is left
free to use it as he pleases, may not constitute a bar to a reeovery of
it. But it is well settled that if the money is lent for the express
purpose of enabling the borrower to gamble with it, a recovery
cannot be had. Cannan v. Bryce, 3 Barn. & Ald. 179,
MeKinnell v. Robinson, 3 M. & W. 434. Tracy v. Talmage,
14 N. Y. 162. As already stated, there is no claim in this case
for money lent. And the evidence would not support such a
claim if there was one. The money was never for a moment in
the possession of the bank. Never, for a moment, did the
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bank possess either the right or the power to use the money as
it pleased. The agreement was that the Franklin Company
should pay for the stock for which the trustees of the bank had
subscribed, and take the stock and hold it as security. We thus
see that by the very terms of the agreement the money was to be
applied to a specified purpose, and that purpose an illegal one.
‘We use the word ¢ illegal,” not in the sense of malum in se, nor
malum prokibitum, but in the sense in which it is used to
describe the unauthorized acts of corporations—acts and con-
racts ulira vires. o

“ The contracts of corporations which are not authorized by their
charters are illegal, because they are made in contravention of
public policy. . . . Although the unauthorized contract may.
be neither malum in se, nor malum prokibitum, but, on the con-
trary, may be for some benevolent or worthy object,—as to build
an almshouse or a college, or to purchase and distribute tracts or
books of instruction—yet, if it is a violation of public policy for
corporations to exercise powers which have never been granted to
them, such contracts, notwithstanding their praiseworthy nature,
are illegal and void.” Selden, J., in Bissell v. Railroad Com-
panies, 22 N. Y. 258, 285,

“ Any application of, or dealing with, the capital, or any funds
or money of the company, which may come under the control or
management of the directors, or governing body of the company,
in any manner not distinetly authorized by the act of parliament,
is, in my opinion, an illegal application or dealing.” Lord Lang-
dale, in Solomons v. Laing, 12 Beavan, 339.

These extracts are to show the sense in which the word ¢ ille-
gal ” is used when employed to describe the unauthorized acts
and contracts of corporations. And, with respect to such acts
and contracts, it has been very aptly said that the powers and
franchises of corporations arve grants from the government; that
it would be just as reasonable and just as legal to allow one who
has a patent for one hundred acres of land, to take possession of
two hundred acres, as to allow a corporation to usurp and exer-
cise a power not conveyed to it in its charter.

ITII. Another ground on which the Franklin Company claims
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to recover is that, when a contract has been executed, in whole or
in part, and the corporation has thereby received a benefit, a
recovery may be had by the other contracting party to the extent
of the benefit thus conferred, notwithstanding the contract was
ultra vires. It is a sufficient answer to this argument to say that
the case fails to show that the savings bank has been thus benefit-
ted. The $50,000 paid by the Franklin Company was paid
directly to the Continental Mills. Not a cent of it ever came into
the possession of the savings bank. The stock for which the
$50,000 was paid was issued directly to the Franklin Company.
The title never for a moment vested in the savings bank.
Although, by the terms of the agreement, the Franklin Company
was to hold the stock as collateral security merely, still, the agree-
ment being wultra wvires, cannot be enforced. Nothing possessing
the slightest intrinsic value, not even a right of aection, was ever
secured to or vested in the savings bank. There is absolutely
nothing on which a quantum meruit or a quantum valebat claim
can be sustained.
Decision of the commissioners affirmed.
Claim of the Franklin Company disallowed.

ArprrroN, C. J., Barrows, Virain, Prrers and Lismey, JJ.,
concurred. )

AsBie OsBoRNE, administratrix of Stephen Osborne, vs. Knox &
LincoLy RArLroAD.

Sagadahoc. Decided December 19, 1877.

Master and Servant. Railroad. A_ction. Negligence.

A person who voluntarily assists the servant of another, in a particular emer-
gency, cannot recover from the master for an injury caused by the negli-
gence or misconduct of such servant; he can impose no greater duty on the
master than a hired servant.

A servant cannot recover for an injury incurred in assisting a fellow servant,
either voluntarily, or on the request of such servant.

ON REPORT.

Cask for negligence. Stephen Osborne, the plaintiff’s intes-
VOL. LXVIIL 4
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tate, the servant of the railroad corporation, and master of its
ferry-boat, whose duty it was to transport the cars of the defend-
ant company across the Kennebec river, between Bath and Wool-
wich, left the boat, which was lying at the wharf in readiness to .
transport the loaded freight cars from Woolwich to Bath, and, at
the request of the conductor, unshackled the loaded cars by pull-
ing the bolt which connected them with the others, and in doing
‘80 was caught between the bunters and crushed, and died from
the effects thereof, some fourteen hours after. The allegation was,
that the injury was occasioned through the negligence of the com-
pany in not providing suitable couplings for the cars, that they
were not the safest then known and in general use; and that the
cays were not provided with a sufficient number of brakemen, and
that the engines and shifting cars were negligently moved
against the loaded freight cars without warning to the intestate,
and without any brakemen to apply the brakes, and were forced
with violence against his body.
The plea was the general issue.

L. Adams, for the plaintiff.
H. Tallman & C. W. Larrabee, for the defendants.

Arpreron, C.J. This,is an action of the case against the
defendants to recover damages for their negligence by which the
plaintiff’s intestate was so seriously injured in attempting to
remove a bolt for the purpose of uncoupling certain loaded freight
cars, that he died in a short time afterwards.

The plaintiff ’s intestate was an employee of the defendant cor-
poration, and the injury occurred while in their service.

If the injury was the result of accident solely, the defendants
being without fault, the action is not maintainable.

If the injury was caused by the negligence or misconduct of
fellow servants, the law is well settled that a servant thus injured
cannot maintain an action against his master for such injury.
Lawler. v. Androscoggin Railroad, 62 Maine, 463. Hodgkins
v. EBastern Railroad, 119 Mass. 419. Sammon v. N. Y. & H.
Railroad, 62 N. Y. 251.

Servants must be supposed to have the risk of. the service in
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their contemplation when they voluntarily undertake it and agree
to accept the stipulated remuneration. Plant v. Grand Trunk,
27 Up. Canada, Q. B. 78. Searle v. Lindsay, 11 C. B. N. 8.
429. Gibson v. Erie Railway, 63 N. Y. 449.

It makes no difference in regard to the liability of the defend-
ants that the plaintiff ’s intestate came into the service voluntarily,
as to assist the defendants’ servants in a particular emergency and
was killed by their negligence, for by volunteering his services he
could not have greater rights nor could he impose any greater
duty on the defendants than would have existed had he been &
hired servant. Degg v. Midland Railway, 1 Hurls. and Nor.
773. The same rule of law is applicable if a servant, of his own
motion at the request of a fellow servant, should undertake tem-
porarily to perform the duties of a fellow servant.

If the plaintiff ’s intestate, through his own want of care, contrib-
uted to the injury which resulted in his death, this action must
fail. Complaint is made that the cars were so constructed as to
be dangerous in coupling and in uncoupling. But the plaintiff’s
evidence shows that they were such cars as had always been in use
by the defendant corporation and by other railroad corporations in
this state. Such as they were was well known to the servants of
the defendant.

- It was held in Indianapolis B. & W. Railway v. Flanigan, 17

Ill. 365, that a railroad company was not liable for an injury
received by an employee, while coupling cars having double buf-
fers, simply because a higher degree of care is required in
using them than in those differently constructed. So in Hors
Wayne, dec., Bailroad v. Gildersleeve, 33 Mich. 183, it was
decided that a railroad company which used in its trains an old
mail car, which was lower than others, was not liable to its ser-
vant, who knowingly incurred the risk, for an injury resulting
from the coupling of such old car with another, though the dan-
ger was greater than with cars of equal height.

The plaintiff’s evidence shows that one should not go inside the
bunters to lift the pin when unshackling cars. ¢ We stand against
them and reach over them. We stand on the outside of the bun-
ters, reach over and pull the pin out. I can do it easily. I
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guess any one can. 1 judge that, the customary way of unshack-
ling. If the cars were standing apart, so that there was room to
pass in I should not intend to pass in between the bunters.” Such
is the testimony of one of the plaintiff’s witnesses. Anothersays:
“In a moving train it is difficult to lift a bolt without coming
in contact with the dead wood. Situated as this train was, I
think it was dangerous. There was no trouble in waiting till the
train was still.” There can be no doubt that the injury sustained
arose from a neglect of the obvious precautions which the busi-
ness engaged in so imperatively required.

The evidence fails to show an insufficient number of servants,
and as already stated, so far as the injury arose from the negli-
gence of fellow servants, it was at the risk of the servant injured.

Plaintiff nonsuit.

‘WarroN, Diokerson, Barrows, Danrorra and Prrers, JJ.,
concurred.

StepaEN Foae ws. THoMAs LrrTLEFIELD.
Androscoggin. Decided December 29, 1877.

Attachmenl. Trial. Waiver. Expression of opinion.

In an action against a sheriff for seizure of oxen, where the defense was a
waiver by the plaintiff of the statute right of exemption, the presiding jus-
tice, after saying to the jury that the debtor might waive the privilege and
the waiver be proved by any evidence that should satisfy them that such
was his intention, that the waiver might be by words or acts or both,
instructed them further: ‘“Or he may so conduct himself that by his manner
he may give the officer to understand he does not claim any privilege of
exemption, but rather assents that the property may be attached.” Held,
that the instructions taken with the context cannot be construed as per-
‘mitting the jury to find any other than a voluntary and intentional waiver
by the debtor of his exemption privilege.

In the same action the instruction followed: ¢If the plaintiff gave his con-
sent and said to the officer, ¢ there, all that property in that yard, compris-
ing these oxen and those cows are mine, and you can take the oxen or any
of the rest of them you see fit,” that would be a waiver, the action cannot
be maintained,” followed by a statement of the plaintiff’s denial of this
and of his version of the matter and ¢ If this was all he said the jury would
probably come to the conclusion there was no consent.” Held, that this
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instruction was not a decision by the judge of any question of fact within
the province of the jury.

ON EXCEPTIONS.

Trespass, against a sheriff for taking and carrying away one
pair of working oxen, valued at $300.

Plea, general issue with a brief statement that he took the
oxen as sheriff, by William Keen, his deputy, by virtue of a writ,
and that the oxen were disposed of according to law, to satisfy
the judgment afterwards rendered in the action in which they
were attached.

At the trial, the plaintiff claimed that the cattle were exempt
from attachment by the provisions of R. S., c. 81, § 59. Evidence
was introduced by the defendant tending to prove, and by the
plaintiff tending to disprove, that at the time of the attachment,
the plaintiff, by words and acts, waived his privilegé of exemption
of the cattle, and consented that the defendant might attach them
on the writ then in his hands.

Upon this point of the alleged waiver of exemption and con-
gent to the attachment, the presiding judge instructed the jury as
follows :

“ He (the deputy-sheriff Keen) went to the farm of this plain-
tiff to serve the writ. The question is, what was done there,
what took place. If he went without saying anything to the
plaintiff, and took that pair of cattle and went off with them as
being attached on the writ, if Mr. Fogg did not own any horse,
or mule or other oxen, then that pair of oxen would be exempt
by law, and the officer, Mr. Keen, would be liable; because the
mere standing still, the mere silence of the debtor on seeing an
officer go and attach a pair of cattle and drive them off would
not be giving his consent. But I will say to you this, that the
exemption of a pair of cattle is a personal privilege to the owner,
and that owner has a right to waive it if he sees fit. If a man
has an only cow, a poor man, all the property he has in the world,
and he has a family depending on it, he may go and mortgage
the cow. A sale under an attachment is nothing more than a
statute sale, whereas a voluntary sale by the debtor is simply
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another mode of transfer. While the debtor may sell his cow, he
may also voluntarily waive his privilege of exempting his cow,
and give an express consent that the officer may attach the cow
and sell it for his debt. How may that waiver be brought about ?
How shall it be proved ? Why, by any evidence that shall satisfy
" the jury that that was the intention of the parties at the time.

“ A man may waive the exemption privilege by words ; he may
do it by acts; he may do it by words and acts both ; or he may
so conduct himself at the time that by his manner he may give
the attaching officer to understand that he does not claim any
privilege of exemption, but rather assents that the property may
be attached.

“If he (the plaintiff ) gave his consent, and said to Mr. Keen,
¢ There, all that property in that yard, comprising these oxen and
those cows, are mine, and you can take the oxen or any of the
rest of them you see fit,” there is his consent,—that would be a
waiver. If that is true you need not go any further,—the action
cannot be maintained. But, the defendant says that is not true;
he says he told him ¢you perform your duty according to law
and I will attend to my business.’ If that is all he said, you
would come to the conclusion, probably, that there was not any
consent ; that that was as much as to say, ‘Hands off; you act at
your peril ; I stand on my legal rights.” There you could not find
much express consent ; could you see any assent 3”

Other appropriate instructions were given, but those stated are
all that were material upon the subject matter of waiver and con-
sent. No instructions upon the point of waiver and consent were
requested by the plaintiff. '

The verdict was for the defendant; and the plaintiff alleged
exceptions. -

L. Dresser, for the plaintiff, admitted the correctness of the
instructions in the first paragraph reported of the charge and of the
instruction that one may waive the exemption privilege, by words
or acts or both, but contended that it was error to instruct the jury
that a man may waive the privilege by so conducting himself at the
time “that by his manner he may give the officer to understand that
he does not claim any privilege of exemption, but rather assents
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that the property may be attached;” that it implied that the
debtor’s right to exemption depended to some extent upon
whether he claimed the exemption, and that the debtor might
waive his privilege without intending it. Wentworth v. Young,
17 Maine, 70.

To the last paragraph reported of the charge the counsel -
objected that it was a partial statement of the evidence and
amounted to an expression of an opinion that if the plaintiff
used that language that would be a waiver ; that it took from the
jury the question of ‘the effect of the evidence.

1. W. Hanson & J. M. Libby, for the defendant, said in sub-
stance that the language criticised did not purport to be the exact
words of the witness, but were the words of the judge by way of
illustration, similar in fact to the words actually nsed by the plain-
tiff, and coupled with the express condition “if the plaintiff gave
his consent,” overlooked in the argument of the plaintiff’s coun-
sel; and that the charge as a whole left the question of fact fairly
to the jury.

Barrows, J. The plaintiff’s counsel admits that “a debtor
may waive his privilege and allow his exempted property to be
attached, and that he may signify such waiver by acts as well as
words.” But he complains because the judge instructed the jury
that “he (the debtor) may so conduct himself at the time that
by his manner he may give the attaching officer to understand
that he does not claim any privilege of exemption, but rather
assents that the property may be attached.” “If he (the
plaintiff ) gave his consent and said to Mr. Keen, (the officer)
¢ There, all that property in that yard, comprising these oxen and
those cows, are mine, and you can take the oxen or any of the
rest of them you see fit,” there is his consent,—that would be a
waiver. If that is true you need not go any further, the action
cannot be maintained.”

This, it is ingeniously argued, may have misled the jury to
believe that the fact of waiver did not depend upon the debtor’s
intention, but might exist when the officer misconstrued the
debtor’s words and acts, and that the latter clause is objectionable
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as a decigion by the judge of what words and acts would amount
to a waiver, when he should have left it to the jury to say
whether there was one.

Had this been all that was said to the jury in this connection,
it is possible the jury might have so understood it. But the con-
“text also should be cxamined to see what idea was in fact con-
veyed to them.

Now the jury had just been distinctly and carefully instructed
that “ the mere standing still, the mere silence of the debtor on
seeing an officer go and attach a pair of cattle and drive them off,
would not be giving his consent.” Then, after telling the jury
that « the exemption of a pair of cattle is a personal privilege to
the owner, and that owner has a right to waive it if he sees fit,”
and likening it to a poor man’s right to sell or mortgage his only
cow, and instructing them that as he may sell his cow, “he may
also voluntarily waive his privilege of exempting his cow, and
give an express consent that the officer may attach it and sell it
for his debt,” he answers the question how shall such waiver be
proved, by saying that it may be proved by any evidence that
shall satisfy the jury that that was the intention of the parties at
the time.” “A man may waive the exemption privilege by
words ; he may do it by acts; he may do it by words and acts
both;” and then comes the langnage before recited, upon
which plaintiff bases his exceptions. '

Now, from these instructions we do not believe that a jury of
average intelligence would be liable to get the impression that
anything short of a voluntary intentional communication by the
debtor to the officer of his willingness to waive the exemption,
and consent to an attachment would amount to a waiver, or that
any misconception by the officer of his meaning and intention
would have that effect ; or that anything would be a waiver which
did not satisfy the jury that such was the intention of the party
at the time. ‘

Jurors may fairly be supposed to accept the obvious import of
the instructions upon any given point, but not, as is often the
case with excepting counsel, to use a critical nicety of interpreta-
tion, to extract a meaning inconsistent with propositions that have
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been distinetly stated. A broad distinction had been laid down
in the outset between a waiver and a mere non-claim of the
exemption, and the elements of voluntariness and intention on
the part of the debtor were made too prominent to be overlooked
when the jury were considering whether he gave the officer to
understand that he did not claim any privilege of exemption but
rather assented to the attachment.

The plaintiff’s position, that the instructions given by the judge
amounted to a decision of the question what language would
constitute a waiver, and that he thereby took from the jury their
right to decide whether there was or was not a waiver here, is
based upon the idea that “what a debtor says in such cases does
not necessarily or conclusively indicate what he intends to express
or really does express,”—that ‘the significance of words spoken
under excitement is often modified by the tone and manner of
the speaker and by his actions in connection with his words.”
We will not stop to determine whether one who uses language
directly fitted to convey, and which does, in fact, convey to the
mind of an officer the idea that he assents to the attachment of -
exempted property, would not be bound by the same kind of an
equitable estoppel which forbids a man to assert a title to prop-
erty which he has seen sold by a third party to an innocent pur-
chaser without making known his claim.

We will regard the instructions as applied to the question
of waiver only. The attention of the jury had already been
called to the acts and manner of the debtor and to their possible
effect in giving the officer to understand that he assented to the
attachment, and all these things were to be looked at in determin-
ing whether the evidence was such as satisfied the jury that he so
intended. To reach his conclusion that the judge decided a
question as to the import and intent of the language, which
should have been left to the jury, the counsel must ignore the
first member of the sentence of which he complains. “If he
gave his consent, and said,” etc., runs the instruction, thus leav-
ing it to the jury to find under previous directions whether he
gave his consent ; and it is plain from what immediately follows
that all that was designed was to call the attention of the jury to.
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the conflicting accounts given by the plaintiff and officer as to
what occurred at the interview. See Pope v. Machias W. P.
Co., 52 Maine, 535, 539, for instructions upon the subject of
waiver, which, though differently framed, are substantially of
similar import with those here given. -

The sentences complained of, when carefully examined in con-
nection with the context, do not admit of the construetion which
plaintiff’s counsel seeks to put upon them.

Exceptions overruled.

ArprEToN, C. J., Warrton, VireiN, Perers and Lisery, JJ.,
concurred.

Hexry H. Purxam vs. EsExn WooDBURY.

Aroostook. Decided January 14, 1878.
Post-office. Action. New trial.

A promise to pay a mail contractor for performing his contract with the post-
office department is without consideration.

‘When a fact constituting a defense known to the plaintiff and unknown to
the defendant is discovered after verdict, it furnishes a good ground for a
new trial, the defendant being in no fault for his ignorance of such fact.

OnN mMoTIONS.
Assumpsit, for carrying the mails between Houlton and Dan-

forth from March 14 to April 10, 1872 ; 24 trips at $10 per trip,
$240.

Plea, general issue with brief statement that the plaintiff was
mail contractor on the same route.

The verdict was for the plaintiff, $159 ; which the defendant
moved to set aside as against law and evidence. He also filed a
motion for new trial on the ground of newly discovered evidence.

W. M. Robinson & J. B. Hutchinson, for the defendant.
L. Powers, for the plaintiff. '

Arrrrron, C. J. The defendant is the postmaster of Houlton.
The plaintiff is a mail contractor. This suit is for carrying the
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mail two miles each way additional to, and not required by his con-
tract, upon the alleged promise of the defendant to pay for such
extra work.

The evidence of such agreement is very conflicting, but we
should hardly feel authorized to set aside the verdict as against
evidence. .

But since the trial, the defendant moves for a new trial on the
ground of newly discovered evidence, and offers to prove that the
change of route was made with the consent of the post-office
department, at the instance of the plaintiff and subject to the pro-
viso that there should be no additional expense. This is very
important and material; for the defendant would not be liable
upon his promise to pay the plaintiff for carrying the mail in
accordance with his contract with the postmaster general.

The defendant does not seem in fault for not knowing the
change of route made or authorized by the department at the
instance of the plaintiff.

New trial granted for
newly discovered evidence.

Dickerson, DanrortH, Virein, PerErs and LissEY, JJ., con-
curred.

Orive FENDERsON, administratrix of Cyrus Fenderson, vs. SAMUEL
BeLcuER, administrator of Reuben Fenderson.

Franklin. Decided January 16, 1878.

Lien. Erxecutors and administrators.

The lien created by R. S., ¢. 15, § 11, can be enforced onlf “by suit and attach-
ment of the share within two years after administration granted’ on the
estate from which the share descends.

ON FACTS AGREED.
Assumesir, under R. S., e. 75, § 11, to enforce a lien on Reuben

Fenderson’s share in his father’s estate.

I. Cyrus Fenderson, the father, died March 18, 1872, intes-
tate ; his estate is solvent; Olive Fenderson was appointed
administratrix of his estate May 7, 1872.
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II. Reuben Fenderson was the son and heir of Cyrus Fender-
son; he died February 25, 1875 ; his estate is represented insol-
vent ; Samuel Belcher was appointed administrator of his estate
on the first Tuesday of May, 1875, and the representation of
insolvency was made on the first Tuesday of September, 1875.

III. Reuben Fenderson, at the time of his father’s decease,
was indebted to him to a large amount; this indebtedness still
exists ; he inherited both real and personal estate from his father;
and he had not come into possession of any part of his inheritance
at the time of his decease. '

Submitted without argument.

8. C. Belcher, for the plaintiff.
8. Belcher, for the defendant.

Virein, J. The lien created by R. S.,c. 75, § 11, can be
enforced only * by suit and attachment of the share within two
years after administration granted” on the estate from which the
share deseends.

Administration was granted on Cyrus Fenderson’s estate on
May 7, 1872 ; while this action was not commenced ¢ within two
years” thereafter, but on February 18, 1876. Therefore, accord-
ing to the terms of the report, the entry must be,

Plaintyff nonsuit.

ArrrEToN, C. J., WarToN, BARrROWS, PETERS and Lissry, JJ.,
concurred.
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James D. Rosinson ef al. vs. John B. StuaArr ef als.

Sagadahoc. Decided January 16, 1878.
Bills of lading. Shipping. Evidence.

Bills of lading are transferable by indorsement.

The owners of a vessel are liable in solido for its debts.

The admissions or statements of a defendant, who is a competent witness but
does not testify, must be regarded as true when neither contradicted nor in
any way modified by other testimony.

ON REPORT.

AssumpsiT, for money had and received. Date of writ, August
22, 1871. The plaintiffs alleged that in August, 1865, they ship-
ped on board the bark Savannah, at Bath, of which one Stinson
was master, 95 tons of hay of the value of $2600, to be trans-
ported to New Orleans to be sold by Stinson; that in his capacity
of ship master, he sold the hay for $2586.07, and that deducting
freight and cargo, there was a balance of $1026.87 in the hands
of the captain, which amount was received by the defendants as
owners, whereby they became liable and in consideration thereof
promised. One of the defendants, T. J. Southard, a sixteenth
owner, at the April term, 1877, pleaded the general issue.

The evidence tended to show that the bills of lading were made
out to one Houdlette, who furnished most of the hay, and were
by him assigned to the plaintiffs ; that the captain used the money
in disbursing the expenses of the vessel.

H. Tallman & J. 8. Baker, for the plaintiffs.

W. T. Hall & J. W. Spaulding, for the defendant, South-
ard, contended in substance that the facts relied on by the
plaintiffs were not sufficiently proved by legal evidence; that it
was a hard case, that their client, the only responsible owner of a
small share, who had received none of the money, should be held
to pay the whole bill. But little force should attach to the plain-
tiff ’s testimony of Southard’s admissions, made so long ago, or to
the circumstance that Southard did not take the stand to deny
statements attributed to him ten years before.
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ArrprEToN, C. J. It appears that one James Houdlette, having
a bill of lading of a quantity of hay shipped on board the bark
Savannah for New Orleans, indorsed the same to the plaintiffs,
who thus as between them and Houdlette acquired a good title
to the hay. Bills of lading are transferable by indorsement and
pass the title to the indorsee. Winslow v. Norton, 29 Maine,
419. There is nothing in the evidence which discloses any right
on the part of the defendants to contest the plaintiff’s title.

- The owners of a vessel are liable én solido for its debts. 1 Par-
sons on Shipping and Admiralty, 100.

The defendant Southard was a part owner of the bark to the
extent of one-sixteenth. The other owners do not defend. It
does not appear whether they are living or within the state. No
plea in abatement has been filed. ,Judgment, therefore, must be
rendered for the amount due against such of the owners as are
parties and upon whom due service has been made.

The hay was sold at New Orleans by the master, who was con-
signee, and the proceeds applied to disburse the expenses of the
vessel. The plaintiffs testify that they called on the defendant
Southard, who did not contest the liability of the owners of the
bark but referred him to H. S. Hagar, the ship’s husband, by
whom the business relating to the vessel had been transacted.
Hagar, upon being called upon, admitted the liability of the vessel.
The statements and admissions of Southard as testified to by the
plaintiffs not having been denied or in any way moditied, must be
taken as true.

Defendants defaulted.

Warton, Dickerson, Barrows, DanrForta and Prrers, JJ.,

concurred.
. »
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Isasc T. Earon v8. New Eneraxp Trreerara CoMPANY.
York. Decided February 3, 1878.

Evidence. Exceptions.

An entire disclosure made by a party to a suit, as trustee in another suit,
may be read in evidence against him, to show that he omitted to claim
therein to be the owner of the property he sues to recover for, if the omis-
sion was inconsistent with such claim, although the disclosure contains
matters foreign to the point at issue.

Upon the question, whether A was the owner of certain certificates of stock
in his possession or whether he was merely the custodian of them for B,
the certificates having been issued to A, and bearing upon their backs
assignments by A to B, it is competent for B to show that A at the same
time held in his possession as custodian for B other certificates of shares
in the same company, issued directly to B and belonging to B.

An assignee of certificates of shares of stock, who leaves the certificates,
with the assignments unrecorded, in the possession of the assignor, is not
thereby guilty of negligence so as to be estopped to set up his title against
a person who claims title to the certificates through an alteration of the
assignments by the fraud and forgery of the assignor.

Exception does not lie to an instruction in the charge of a judge, which was
pertinent and proper upon the question he was presenting to the jury, but
which would have needed some qualification as applicable to another point
involved in the facts of the case, unless the attention of the judge is called
to such point by counsel at some stage of the trial before the cause is com-
mitted to the jury.

ON EXCEPTIONS AND MOTION to set aside the verdict which was
for the defendants.

OasE 1N TORT, alleging, in substance, that’one Isaac W. Eaton,
October 23, 1873, being the owner of thirty shares of the capi-
tal stock of the defendant company, and holding certificates
thereof of the value of $100 each, then, for a valuable considera-
tion, sold and assigned the said shares by his indorsement and
delivery of the certificates to the plaintiff; that the plaintiff then
exhibited the transfers and certificates to the treasurer of the
company and offered to surrender them to him, and demanded
that the transfers be entered upon the books of the company and
a new certificate of the thirty shares be issued by the com-
pany to the plaintiff, all of which the said company refuse to do,
to the damage, etc. The plea was the general issue.
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The evidence showed that Isaac W. Eaton, the father of the
plaintiff, was formerly secretary of the defendant company; that
December 7, 1867, a certificate of fourteen shares of the capital
stock of $50 each was issued to him, signed by himself as secre-
tary and by the secretary and treasurer, and that July 13,1872, a
certificate of sixteen shares similarly signed was issued to him ; that
both certificates were transferred by indorsment signed by Isaac W.
Eaton; and that the name of Richard Palmer was first inserted as
transferee. Palmer’s name was afterwards erased and the name
of the plaintiff inserted at the apparent date of October 13, 1873.
Richard Palmer died November 14, 1873. Isaac W. Eaton ceased
to act as secretary about June, 1874.

The plaintiff claimed that the insertion of Palmer’s name was
for the purpose of executing a contemplated arrangement between
Isaac W. Eaton and Palmer which never came to execution, and
that the certificates were never delivered to him. The defendants
contended that they had been delivered to Palmer and left by
him in Eaton’s custody, to enable Eaton to act as a director ; that
the erasure of Palmer’s name and the insertion of the plaintiff’s
were frandulent and void.

The defendants, against the plaintiff’s objection, put in evidence
plaintiff’s disclosure in the action Samuel W. Hamilton et al. v.
Lsaac W. Eaton & Isaac T. Eaton, trustee, signed and sworn
to by the plaintiff October 5, 1875, in which, after disclosing cer-
tain conveyances by his father to him, not including the shares in
question, he gave an affirmative answer to the question: “ Was
this all the personal property you have had of your father in any
way since 1871 %’

After the verdict, the plaintiff filed exceptious to the admission
of the trustee disclosure; also because the court allowed the
witness, Stephen B. Palmer, against objection, to answer the ques-
tion : ¢ Whether you saw in the hands of Isaac W. Eaton, at the
same time, other certificates issued to Richard Palmer;”’ also to
the instruction to the jury, ¢ that if there had been a perfected
contract of transfer to Richard Palmer by a delivery to him of
the certificates, and they were left with Eaton as the custodian of
Palmer, he would have uo right to change the transfer, and such
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an alteration as appears to have been made in the transfer would
be entirely unauthorized, and would convey the plaintiff no title ;
it would be void in law and the plaintiff would stand without
title and without right to transfer.” '

H. Fairfield, for the plaintiff, argued in favor of the motion.

R. P. Tapley, on the same side, in favor of the exceptions, cited
R. S., c. 46, § 11, which provides that ¢ when the capital of a
corporation is divided into shares, and certificates thereof are
issued, they may be transferred by indorsement and delivery, but
such transfer of shares is not valid except between the parties
thereto until the same is so entered on the books of the corpora-
tion as to exhibit the names and residences of the parties, the
number of the shares and the date of their transfer.”

He contended that even if a perfected contract of transfer had
been made to Palmer by this indorsement and delivery and the
certificates returned to him as custodian, it was not valid except
between the parties thereto until the entry required by law was
made upon the defendants’ books; and never having been so
entered the plaintiff was unaffected by it. Oxford Turnpike v.
Bunnel, 6 Conn. 532. Fisher v. Essex Bank, 5 Gray, 373.
Marlborough Manvfacturing Co. v. Smith, 2 Conn. 579.
Northrop v. The Newton & Bridgeport Turnpike Co., 3 Conn.
544. Boyd v. Rockport Steam Cotton Mills, T Gray, 406.

1. T. Drew & H. K. Bradbury, for the defendants.

- Prrers, J. The defendants are sued for preventing the plain-
tiff from becoming the recorded owner of certain shares in their
company. The plaintiff presented to the defendants certain certifi-
cates of shares, originally issued to Isaac W. Eaton and by him
assigned to the plaintiff, for the purpose of procuring a transfer
to himself upon the books of the company. The proffer was
rejected by the company for the alleged reason that the same
shares had been previously assigned by the same Isaac W. Eaton
to one Palmer, the true owner thereof, although such assignment
was not recorded, and that after Palmer’s death, by an alteration
and forgery by Isaac W. Eaton, the assignment had been changed

VOL. LXVIIlL. 5
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by inserting the name of the plaintiff instead of Palmer’s name
as assignee. The case comes up upon motion and exceptions, the
defendants getting the verdict. ‘

The motion is much relied on by the losing party. The facts
were few. It seems that at a time while the certificates were in
Isaac W. Eaton’s hands they bore on their backs assignments to
Palmer. With the jury the case must have hinged on the point,
whether Isaac W. Eaton had ever sold the shares to Palmer or
not. The plaintiff claimed that the so-called assignment was a
writing merely preparatory to an intended sale, perhaps, but
never used for the purpose, and therefore properly erased ; and the
defendants insisted that there had been a sale to Palmer perfected
by delivery, and that the certificates remained with the assignor as
the custodian of the assignee. The fact that the shares were
once assigned upon their backs to Palmer was well established.
Then, it was shown that the assignor had in his possession and
keeping, at the same time he held the shares purporting to be
assigned, certain other certificates of shares of the same stock
standing in Palmer’s name and confessedly belonging to Palmer.
The plaintiff pretended that he actually purchased the shares
from Isaac W. Eaton for value received. At the time of the trial
Palmer was deceased. Isaac W. Eaton was present but not
called. Although charged by the defense with fraud and forgery,
and knowing more about the matter in contention than all the
men in the world, the plaintiff (his son) kept him off the stand.
Added to this, the defendants put in evidence a trustee disclosure
of the plaintiff, wherein he made a full exposition of all his deal-
ings in detail with his father for the time covered by the period
of the stock transactions, but made no mention of this purchase,
swearing in his disclosure that he had had no other transactions
with his father more than was mentioned therein. After this evi-
dence was admitted, the plaintiff gave not a word of explanation
in relation to the disclosure or the statements which it contained.
Undoubtedly, the jury found that no actual and real sale of the
shares was ever made by the father to the son. And, as a most
natural and reasonable deduction from that finding and the other
facts, they believed there had been an actual and real and com-
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pleted sale of the property to Palmer. We ean see no cause to
question the correctness of such a conclusion.

But the admissibility of the testimony upon which the verdict
was founded is contested by the plaintiff. First, the trustee dis-
closure was objected to. We have no doubt that it was legally
admitted. It is insisted that it laid before the jury many matters
foreign to the issue. Buat it must be borne in mind that the point
was to show what the disclosure did not contain rather than what
it did contain, and therefore the whole of it was to be read in
order to render the point available.

The plaintiff objected to the proot' of the fact that Isaac W.
Eaton held in his possession other certificates belonging to Palmer
while he held these. The objection does not appear to have
been against the mode of proof, being oral and not documentary,
but against the fact itself as not competent to be proved. This
evidence was of weight to break the force of the argument that
there was no reason why Isaac W. Eaton should retain the pos-
session of the certificates if he had sold them. It went to show
the business relations of the parties. How far evidence of facts
may be admissible to show the probability or non-probability of
a main fact in issue, is one of the most troublesome questions in
the law. Generally, collateral facts are not admissible. The evi-
dence must be relevant. The difficulty is to decide what is and
what is not relevant evidence. The best authorities clearly sus-
tain the doctrine that ¢ the fact of a person having once or many
times in his life done a particular act in a particular way does not
prove that he has done the same thing in the same way upon
another and different occasion.” It is sometimes permissible to
show, however, what men generally have done under certain cir-
cumstances and conditions, as showing how a particular man
might act under the same surrou ndings ; and how particular sights
and sounds have affected animals generally and ordinarily, as
indicating what was likely to have occurred to the same kind of
animal in a particular case under the same or similar conditions.
55 Maine, 438, and cases post. But here, the dealing inquired
about was between the same persons at the same time and relat-
ing to the same kind of property. The reason of the rule which
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_excludes irrelevant testimony admits such as this. It would be
difficult to find cases containing a precisely similar state of facts
with the case at bar, but the point as decided by us is well sus-
tained by the results in cases presenting facts analogous to it.
Trull v. True, 33 Maine, 367. ZLee v. Wheeler, 11 Gray, 236.
Com. v. Riggs, 14 Gray, 876. Upton v. Winchester, 106 Mass.
330. Hawks v. Charlemont, 110 Mass. 110. W. P. H. Co. v.

Smith, 120 Mass. 444. Delano v. Goodwin, 48 N. H. 208, 205.

Darling v. Westmoreland, 52 N. H. 401. Hollingham v. Head,
4 C. B. (N.S.) 888. Llewellyn v. Winkworth, 18 M. & W.
598. Whar. Ev., § 1287; and notes ; and cases cited.

Objection is made to a portion of the charge. Upon the sup-
position that the jury should find that there was a sale and deliv-
ery to Palmer, Eaton remaining only the custodian of the certifi-
cates for Palmer, the judge said : “ Such an alteration as appears
to have been made would be entirely unauthorized and would
convey to the plaintiff no title. I instruct you that Mr. Isaac W.
Eaton had no right to change the transfer and it would be
entirely void and would pass no title to the plaintiff.” This was
strictly true. ¢ The alteration” or the ‘“transfer changed by
alteration ” could not of itself carry any title, because the act
was forgery. No title can be obtained through the medium of
forgery. Nor was Palmer guilty of negligence by placing a con-
fidential trust in Eaton. Waterman v. Vose, 43 Maine, 504.
Belknap v. Nat. B. of N. Amer., 100 Mass. 376.

But the plaintiff insists that the instruction was erroneous in
view of the statate, (R. 8., e. 46, § 11) that an assignment of
stock shall not be good except as between the parties until
recorded. The position taken amounts to this: That, even if a
title could not have been obtained through the forgery, it could
have been in spite of the forgery, the plaintiff being a dona
Jide purchaser for value received. If there had been no alteration
or erasure, and the plaintiff had been a dona fide purchaser for
value and without notice of a previous sale, we are inclined to
believe that the plaintiff would have been entitled to hold the
ghares. . In such case, if not to be aided by the forgery, he should
not be injured by it. He should be in as good a situation as if
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no forgery had been committed. Whether he should have been
charged with notice would have been a question for the jury
under proper instructions, if notice or the want of it was material.
If such a point had been taken at the trial, other instructions
would have been necessary besides those that were given. The
language of the court was appropriate to the point presented by
the court. But after a most careful examination of the case and
the arguments, we are satisfied that no such point was taken.
The charge of the judge clearly indicated that it was not. The
judge states what the “ position of the parties ” was and the law
in relation to it. The brief of the learned counsel for the plain-
tiff virtually admits as much. It states the position of the par-
ties at the trial the same as stated by the judge. It also states
that “the instruction was probably given without having in mind
the provision of ‘the statute.” If it was not in the mind of the
court, the inference is that it was not in the mind of the counsel,
for, if it had been, counsel would have communicated it to the
court. It is a well settled rule, that points not taken in the trial
of a cause are waived. If a presiding judge is in error as to the
true positions of the parties, he should be so informed before the
jury retires. In most courts, all exceptions must be taken before
the jury leave the bar. By our practice, not so stringent as that,
it should at least appear that the points argued in this court were
raised when the cause was tried. Otherwise, a person might gain
an advantage by his own neglect. He might make more by with-
holding than presenting his points. In Emery v. Vinall, 26
Maine, 295, 303, Whitman, C. J., said: ¢ Every point intended
to be made should be presented to the judge at the trial explicitly.
If that be not done, he cannot be expected to give any opinion
upon it ; and, if he should not, no exceptions should lie in refer-
ence to any such point.” In Harpswell v. Phipsburg, 29 Maine,
313, 315, Wells, J., said: ¢ No request having been made to the
judge presiding at the trial to charge the jury in any particular man-
ner, an omission to do so in relation to certain principles, not then
brought to his consideration, forms no ground of exception. If,
in the judgment of a party, the judge omits to give appropriate
instructions, his attention must be called to them, before any
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objection can be taken to the alleged omission. It may often
happen, upon subsequent examination, after a verdict has been
rendered, that a party will be able to discover that instructions
more appropriate and fit than those given could have been pre-
sented to the jury;” and he states that such discoveries cannot be
used to overturn a verdict. In Gardner v. Gooch, 48 Maine,
487, 494, it was said: “If the facts in this case required the
application of auy rule of law which had not been given, it was
the business of the counsel to ask for the appropriate instruction,
and, if refused, exceptions might be sustained.” In Buckland v.
Charlemont, 8 Pick. 173, 175, Putnam, J., remarked: ¢If the
point is raised in the argument at the trial, T think it is sufficient.
If it is not suggested then, I think it is too late, after the verdict,
to suggest it for the first time.” The rule has been closely
adhered to in subsequent Massachusetts cases. feed v. Call, 5
Cush. 14. Burke v. Savage, 18 Allen, 408.

Of course the rule is not so inflexible that an exception to it
might not be admitted in possible cases. It would not be in
accordance with justice, however, to relax such a salntary rule
here, but the reverse of it. The jury, in our judgment, would
have rendered the same verdict had the ruling been as the plain-
tiff now contends it should have been. It was quite essential for
them to find that there had never been an actual sale to the
plaintiff in order to arrive at the verdict by them rendered.

Motion and exceptions overruled.

ArpreroN, C. J., Wavrron, Barrows, Virain and Liseey, JJ.,
concurred.
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Roserr G. WiLEy vs. MARGARET WILLIAMSON.

Oxford. Decided February 15, 1878.
Deed. Mortgage.

The same rule, as to the necessity of registration, in order to give a priority of
title, prevails between different assigneés of a mortgage as between grantees
under ordinary deeds.

A mortgagee assigned the mortgage thus: “I hereby assign to the said
(assignee) the within mortgage deed, the debt thereby secured, and all my
right, title and interest in the premises therein described.”” Held, that this
assignment, having been recorded, transfers the mortgage title as against a
prior unrecorded deed of the same land by the mortgagee, unless it is shown
that the assignee had actual notice of the prior deed.

The doctrine, that a demandant cannot recover when all the deeds through or
under which he claims are quitclaims, it not appearing that any of the
grantors were ever in possession, cannot apply, where both sides claim to
hold under titles which have descended from a common grantor.

ON REPORT.

Weir oF ENTRY. If the plaintiff has the better title, the case
to come back for trial as to amount of rents and profits ; other-
wise, judgment for the defendant.

Plea, nul disseizin, with a brief statement.

I. That the defendant was seized of the demanded premises as
owner, and the plaintiff not seized and possessed, and not the
owner.

II. That the plaintiff had only the title of one John William-
son, who was the original mortgagee, and had sold by quitclaim
to the defendant’s testator, and that at the time of the assign-
ment he was not the owner of the premises demanded, but had
sold the same to David Williamson, the defendant’s testator, and
they had been in open and exclusive possession since the sale by
John Williamson, July 14, 1862.

Both parties claimed from the same grantor, Eames, the owner -
at the commencement of the transfers. David Williamson and the
defendant, his widow, had been in possession of the premises from
January 14, 1862, to the date of the writ, August 3, 1876, and
she took by devise whatever interest he had.

The following is a synopsis of the transfers:
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Mortgage, Eames to John Williamson, dated March 14, 1859,
recorded March 16, 1859.

Foreclosure, commencing April 20,1860, ending April 20, 1863.

Quitclaim, John Williamson to David Williamson, (husband of
defendant) dated January 11, 1862, recorded May 5, 1871.

Warranty, Eames to David Williamson, dated January 14,
1862, recorded January 21, 1862.

Assignment of mortgage, John Williamson to Newton, Janu-
ary 21,1863, recorded April 21, 1863.

Quitclaim, Newton to Twitchell, dated April 6, 1864, recorded
April 9, 1864.

Quitclaim, Twitchell to Grover, dated and recorded August 10,
1866.

Quitclaim, Grover to plaintiff, dated and recorded January 21,
1868.

Each of the deeds covers the premises in dispute, some ten
acres, and the defendant holds without question other lands, includ-
ing a farm described in the deeds recorded March 16, 1859, and
January 21, 1862.

S. F. @ibson, for the plaintiff, claimed that the deeds and
assignment disclosed a complete chain of title from Eames to him
through John Williamson, Newton, Twitchell and Grover, and
that the quitclaim of John Williamson to David could not prevail
over the subsequent assignment recorded earlier.

E. Foster, jr., for the defendant, contended, in substance, that
though the plaintiff had an apparent earlier title by the registry,
yet all his sources of title being mere releases, commencing with
the assignment of the mortgage by John Williamson after his
quitclaim to the defendant’s husband, conveyed nothing. The
deeds on the plaintiff ’s side are all quitclaims and no evidence
that any of his grantors ever had possession. He has shown no
seizin in himself.

Prrers, J. The demandant claims under a mortgagee. The
tenant claims under the mortgagor and also under the mortgagee.
The mortgagee, before his assignment under which the demandant
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holds, quitclaimed the parcel which the tenant now occupies, the
mortgage covering that and other parcels. The quitelaim, under
which the tenant’s title became cleared of the mortgage, was
before the assignment of the entire mortgage, but not recorded
until after the assignment was recorded, the assignee having no
notice of the prior quitclaim. Upon this case, the demandant
must recover.. The same rule prevails between assignees of a
mortgage as between grantees under ordinary deeds and convey-
ances, so far as the necessity of registration is concerned. Aéken
v. Kilburne, 27 Maine, 252. Pierce v. Odlin, 1d. 341. Reed
v. Elwell, 46 Maine, 270. Pierce v. Faunce, 47 Maine, 507.
Welch v. Priest, 8 Allen, 165.

It is contended that ‘the mortgagee did not assign the entire
mortgage, but only his interest therein, such interest being that
which he had not previously conveyed. The assignment contains
this language: “I hereby assign . . . to the said . . .
the within mortgage deed, the debt thereby secured, and all my
right, title and interest in the premises therein desecribed under
and by virtue of the same.” It was keld in Coe v. Persons
unknown, 43 Maine, 432, that a conveyance of all the right, title
and interest, which a grantor has in a parcel of land, conveys only
the actual title of the grantor and not such as was apparently his
at the registry of deeds. There is a difference between this case
and that. Here the mortgagee assigns ¢ the mortgage deed.”
It was determined as long ago as the case of Hills v. Eliot, 12
Mass. 26, that an assignment of a mortgage was ipso facto a trans-
fer of the premises covered by .the mortgage, and the doctrine
has never been questioned from that day to this. It is very com-
mon for assignors of mortgages to use the form used in this case,
considering themselves not absolute owners in fee. It would be
unwise to extend the principle of Coe v. Persons unknown, to
cases like this.

The tenant invokes the principle approved in Rand v. Skillin,
63 Maine, 103, and in a series of previous cases, that where
all the deeds, under or through which a demandant claims, are
merely releases and quitclaim conveyances, and it does not appear
that any of the grantors were ever in possession; such demandant
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upon such title cannot recover. That doctrine is not applicable
in this case. Here the title of each side comes down from the
same grantor. The demandant claims under a mortgage with
covenants of general warranty from such grantor.

The tenant is in possession under his unrecorded deed. The
demandant knew him to be in possession, but did not know of the
deed. That does not prevent a recovery by the demandant.

Action to stand for trial.

ArerreroN, CO. J., Warron, Barrows, Virgin and Lissey, JJ.,
concurred.

Sere T. ScriBNER ¢f al. vs. JorN MANSFIELD ef al.

Cumberland. Decided February 25, 1878.
Poor debtor. Bond. Evidence.

The approval of a six months bond in the following terms, * We, the sub~
seribers, do approve of the sureties named in the foregoing bond: Scribner
v. Blossom, per E. S. Ridlon, attorney,” is a statute approval. Poor v.
Knight, 66 Maine, 482.

In computing the time for the performance of the conditions of a bond given
under R. 8., c. 113, § 24, the obligors are bound by the date of the bond and
the recital of the day of arrest therein. N

Parol evidence is inadmissible to show that the bond was in fact executed on
a subsequent date.

Form of a valid statute bond and approval. See statement of the case.

Ox EXOEPTIONS, from the superior court.

Dezr on bond, tried before Symonds, J., with right of excep-
tions.

The bond was of the form following :

“Know all men by these presents, that we, John Mansfield of
Portland as principal, and Nehemiah Curtis as surety, are holden
and stand firmly bound and obliged unto Seth T. Scribner and
William L. Blossom, both of Portland, late copartners in trade
under the firm name of Scribner & Blossom, in the sum of one
hundred and fifty-four dollars and fifty-four cents, to be paid unto
the said Scribner & Blossom, his certain attorney, heirs, execu-
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tors, administrators or assigns. To the payment of which sum
we do hereby bind ourselves, our heirs, executors and administra-
tors, jointly and severally, in the whole, and for the whole, firmly
by these presents.

“Sealed with our seals. Dated at Portland, the first day of
July, A. D. 1876.

“The condition of the above written obligation is such, that
whereas the said John Mansfield hath been and now is arrested
at Portland, in the said county of Cumberland, by virtue of an
execution issued against him on a judgment obtained against him
by the said Scribner & Blossom, by the consideration of our jus-
tice of our superior court, at a term of the said court which was
begun and holden at Portland, within and for the county of
Cumberland, on the first Tuesday of October, A. D. 1875, for the
sum of fifty-nine dollars and sixty-three cents, damage, and costs
of court, taxed at twelve dollars and sixty-seven cents, with thirty
cents more for two writs of execution, and the officer’s fees and
charges for said arrest, taxed at one dollar and eighty-seven
cents.

“ Now if the said John Mansfield shall in six months from the
time of executing this bond, cite the said Scribner & Blossom,
the creditor, before two justices of the peace and of the guorum,
and submit himself for examination agreeably to the one hundred
and thirteenth chapter of the revised statutes, and take the oath
prescribed in the thirtieth section of said chapter, or pay the
debt, interest, cost and fees, arising in said execution, or deliver
himself into the custody of the jailer, agreeably to the twenty-
fourth section of the chapter above referred to, then this obliga-
tion to be void, otherwise to remain in full force. Signed, sealed
and delivered in presence of S. D. Hall.

hi
John Xsﬁ Mansfield, [L. S.]

mark.

Nehemiah Curtis, [L.8S.]

¢ We, the subscribers, do approve of the sureties named in the

foregoing bond.
Scribner & Blossom, creditors, per E. S. Ridlon, their attorney.”
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Plea, non est factum, with a brief statement of no breach;

that the action was premature ; that the bond, though bearing .

date July 1, 1876, was not in fact executed and delivered until
about July 19, 1876, and was not approved according to law.

The plaintiffs introduced the bond, execution, and, against the
defendants’ objection, the officer’s return thereon, dated July 1,
1876, reciting the arrest of Mansfield, and the giving of the
bond, and rested.

The defendants offered the testimony of the surety, one of the
defendants, as to the time when the bond was signed by him and
the principal, which was admitted, de bene esse, against the plain-
tiffs’ objection.

This witness testified in substance that, shortly after the 4th of
July, 1876, he was requested by constable S. D. Hall to step into his
office and sign the bond in suit, which he did without reading the
bond or noticing the date ; that he had previously agreed to sign
a relief bond for the principal, in an interview had with plaintiffs’
attorney a few days previously ; the principal was not present
when he, the surety, signed the bond ; that on the 19th -day of
July, 1876, he was called into the principal’s house as he was
passing, where he found constable Hall in waiting, for the pur-
pose of obtaining the principal’s signature. The bond was not
read to the principal to witness’ knowledge. Principal signed by
making his mark. Witness remarked to constable Hall as it was
being signed that it was the 19th of July. No reply was made
to witness’ recollection. Witness did not see the date of the
bond. The principal was not present at the trial, but was to
testify as to the time when the bond was signed by him if the
- evidence should be decided by the justice as material.

The defendants then offered to prove for the purpose of chan-
cering the bond if the action could be maintained at all, that the
principal obligor had, when the bond was signed, and at the time
of the trial, no property not exempt from attachment and execu-
tion ; but the justice ruled that this evidence was inadmissible ;

that the bond was a statute bond; that the time of its execution -

was not material ; and further that it was not competent to con-
tradict by parol testimony the officer’s return, as to date of arrest
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and of discharge on giving bond, and thereupon gave his decision
for the plaintiffs for the amount of the execution, costs and offi-
cer’s fees thereon.

The defendants alleged exceptions.

H. C. Peabody, for the defendants.
E. 8. Ridlon, for the plaintiffs.

Virein, J. This is an action of debt on a bond bearing date
July 1, 1876, given under the provisions of R. 8., c. 113, § 24,
to procure the release of the principal from arrest on an execu-
tion.

The bond was legally approved. Poor v. Knight, 66 Maine,
482.

The remaining questions raised by the defendants were all set-
tled long ago in Titcomb v. Keene, 20 Maine, 381. Wing v.
Kennedy, 21 Maine, 430. See especially Cushman v. Waite,
21 Maine, 540.

It is contended that the. statute, (St. 1835, c. 195, § 9) con-
strued by the cases cited, prescribed the arrest as the time from
which the six months began to run, while by the present statute
(R. 8., c. 113, § 24) the six months commence at the date of
release from the arrest. We do not so read the present statute.
New provisions have been incorporated into the original section,
but they in nowise affect the law in this respect. To be sure, the
condition of the bond in suit, instead of following the language
of the statute, by providing that the principal shall within six
months from the time of his arrest (or imprisonment) eite, ete.,
provides that ¢ he shall in six months from the time of executing
this bond,” etc. But the bond in Cuskman v. Waite, supra,
contained the same language; and it has been sustained too
many times before and since the several revisions of the statute to
be disturbed now. )

Exceptions overruled.

ArrreToN, C. J., WarroN, Barrows, PETERS and Liseey, JJ.,
concurred.
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J. M. Foga vs. Oris W. Lawry.
Somerset. Decided Febrﬁary 26, 1878.

Partnership.

A creditor of one of the partners of a firm may attach such partner’s interest
in a specific portion of a stock of goods belonging to the firm, and is not
required, in order to render the attachment regular, to take the partner’s
interest in the entire stock of goods.

ON EXOCEPTIONS.

Casg, under R. 8., ¢. 113, § 51, to recover damages for the
frandunlent conveyance to the defendant of one W. P. Farns-
worth’s interest in a stock of goods which Farnsworth and the
defendant owned as copartners. Immediately before the alleged
fraudulent conveyance, the plaintiff placed a writ in an officer’s
hands for the purpose of attaching that interest, a fact known to
Farnsworth and the defendant. The testimony was conflicting as
to whether the plaintiff instructed the officer to make an attach-
ment of sufficient amount of the partnership property to secure
his debt, as the defendant claimed, or to make an attachment of
Farnsworth’s interest in a part of the stock, as the plaintiff
claimed.

The presiding justice instructed the jury that a separate cred-
itor might, on a writ against one member of a firm, attach his
interest in all the copartnership property, but had no right to
attach his interest in a part of the goods. The verdict was for
the defendant; and the plaintiff alleged exceptions to the forego-
ing ruling and to another alluded to in the opinion.

8. 8. Brown, for the plaintiff, contended that it was error to
instruct the jury that, a regard for the rights of partnership cred-
itors forbade the attachment of defendant’s interest in a part of
the goods, because if the statement of the principle were correct,
no one except a partnership ereditor could invoke it,—the defend-
ant could not. Douglas v. Winslow, 20 Maine, 89. But the
rule protecting the rights of partnership creditors makes no dis-
tinction between the attachment of the interest in a part and in
all of the goods.
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D. D. Stewart, for the defendant, cited Douglas v. Winslow,
supra. Moore v. Pennell, 52 Maine, 162. Allen v. Wells, 22
Pick. 450. °

Prrers, J. It was made a material question at the trial of this
case, whether an officer, who has a writ in favor of a creditor of
one of the partners of a firm, could properly attach such partner’s
interest in a specific portion of a stock of goods belonging to the
firm, where the goods are situated together; or whether, in order to
make the attachment valid, the interest of such partner in the
entire stock of goods must be taken. The ruling was that the
interest in the entire stock only could be attached. The learned
judge evidently had in mind the rule appertaining to sale upon
execution rather than that applying to an attachment upon writ.
The officer could attach the interest of the debtor in any portion
of the goods. TUpon execution, he could sell only such interest
as the debtor would have in the property attached after all the
partnership debts and any balances due the other partners were
satisfied and paid. The purchaser would get merely the legal
estate of the individual debtor in the particular goods sold, sub-
ject to the rights of the other partners and creditors of the firm.
A private creditor might not be justified in attaching his debtor’s
interest in an entire stock of goods of a partnership, if the
demand is small and the stock large, and the debtor’s interest
therein much more than necessary to satisfy all claims against
him. We see no more necessity of attaching the debtor’s interest
in the whole of a particular stock, than there would be to attach
his interest in all the property of the firm of which he is a mem-
ber, however extended and situated. It would often be impossi-
ble to accomplish that. The other exception is not considered.
This one is sustained. Hacker v. Johnson, 66 Maine, 21. Par-.
ker v. Wright, 1d. 392.

Arrrrron, C. J., Warron, Dickerson, Bagrows and Dax-
¥orTH, JJ., concurred,
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Joux S. Paine vs. Jorn CasweLL ef als.
Somerset. Decided February 26, 1878.

Interest,

On anote payable on demand with interest at ten per cent, that rate of inter-
est is recoverable up to the date of the verdict, when damages are assessed
by a jury; and up to the date of judgment, when a default is entered in
a suit on the note.

ON REPORT.
AssumpsiT.

A. H. Ware, for the plaintiff.
J. J. Parlin, for the defendants.

Prrers, J.  The defendants are sued upon a note which reads :
“For value received we promise to pay John 8. Paine, or order,
five hundred dollars and interest at 10 per cent.” The question is:
For how long a period can the plaintiff require that rate of inter-
est to be paid. The note, although not so expressed, is on demand.
‘Where a note is payable on time with interest exceeding six per
cent, no more than six per cent is recoverable after maturity,
there being no bargain for interest after that time. In such case,
interest after the note is due is allowed only by way of damages.
Eaton v. Boissonnault, 67 Maine, 540. It is different, however,
if the note stipulates for extra interest after; as well as before, it
is due. In such case, the rate of interest is collectible according .
to the contract. Capen v. Crowell, 66 Maine, 282.

Applying this doctrine, as well as it can be applied, to the
present case, we think interest at the rate agreed should be reck-
oned up to the date of judgment to be recovered upon the note.
The meaning of the parties could not have been, that interest at
the rate named was payable-until the note was due and not after,
because there was no time after the note was delivered before it
became due. It was due ¢nstanter. It could have been sued by
the plaintiff on the moment he received it. The statute of limi-
tations then commenced to run against it. It could not have
been in the contemplation of the parties that the note was to be
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immediately paid; for, in such case, the note would be but an
idle form. The idea of the contract must have been that the
maker would pay the stipulated interest as long as the note might
run. Such a note as this is denominated in the cases as a “con-
tinning promise ” and a “ continuing security.” We decide that
the ten per cent interest shall .be allowed on the note up to the
date of judgment thereon. No other rule would be practicable.
Had a jury assessed the damages, their verdict would have been

the terminal point at which the extra interest would stop.
[

Arrerrron, C. J., Warron, DickersoN, Barrows and Dax-
FORTH, JJ., concurred.

Bucksrort & Bangor RarLroap Comrany ws. Josepr L. Buok.
Hancock. Decided March 1, 1878.

Corporation.

A valid subscription to the capital stock of an incorporated company is not
rendered invalid by a change of its corporate name in accordance with a
legislative act; and the company may sue for and recover the subscription
under its new name.

A subscriber to stock of an incorporated company, who as an officer partici-
pates in the calling of a meeting for its permanent (not preliminary) organ-
ization, and is therein chosen a director and acts as such, thereby waives
his right to avoid payment on the ground of the insufficiency of the notice

of the call for the meeting.
A conditional subscription to stock of an incorporated railroad, Held valid

and to consfitute a part of the amount of the subscriptions required as a
condition precedent to bind other subscribers.

Ox REPORT.
AssumesrT, on subscription to stock.

Plea, never promised, with a brief statement that the plaintiff
company was never legally organized under its charter.

The facts.are mostly stated in the opinion of Appleton, C. J.,
65 Maine, 536.

The acts of 1870, c. 395, provide at the close of § 2, “and
any seven of the persons named in the first section of this act are
hereby authorized to call the first meeting of said corporation for

VOL. LXVIIL 6 '
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the choice of directors and organization by giving notice, in the
newspapers, published as before named, of the time and place and
purposes of such meeting, at least fourteen days before the time
mentioned in such notice.”

The ‘meeting for organization under the charter was held,
after seasonable notice, April 28, 1870. In the year following,
after $100,000 were subscribed, the amount required as a condi-
tion precedent to bind the other subscribers to the stock, a meet-
,ing was called and held October 10, under a notice dated October
5 1871, published in the papers October 5 and 7, at which the
defendant voted and was elected a director ; and he afterwards
acted as such. .

E. Hale & L. A. E'mery, for the plaintiffs.
J. Baker & W. H. McCOrillis, for the defendant.

Dicrerson, J. When this case was presented to us before,
(65 Maine, 536) we decided that the defendant’s liability depended
upon the terms of his agreement ; that his promise becamie bind-
ing when a subscription of one hundred thousand dollars, by
good and responsible parties, had been obtained; and, per conse-
quence, that the $300,000 clause in the defendant’s subscription
was a condition subsequent.

As it does not clearly appear from the reporter’s abstract of
the case, or the opinion of the court, that the legality of the
organization of the corporation, or its right to maintain- an action
in the name of the Bucksport & Bangor R. R. Company, or the
validity of a sufficient amount of the subsecriptions to the capital
stock of the corporation to make up the sum of one hundred
thousand dollars, was then presented, considered and decided,
these questions may properly be regarded as open for our deter-
mination upon the evidence as now presented. The remark in the
opinion of the court that the sum of one hundred thousand
dollars had been subscribed, applied to the case as then presented,
and not to its present presentation.

No objection is made by the defendant to the legality of the
meeting of the corporators, held April 28, 1870. The evidence
shows that that meeting was notified as required by the charter;
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that the charter was then accepted by the cor porators, and that an
organization was effected by the choice of a chairman, secretary
and a board of seven directors, of which the defendant was one.
The defendant was present and participated in that meeting. At
a meeting of the directors, on September 13, 1870, the defendant
was elected president, and chosen a member of the committee to
draft a code of by-laws.

At a meeting of the directors, on September 19, 1871, —present
the defendant, as president of the board—the subscription of he
defendant and others to the capital stock of the corporation was
accepted, subscription books were ordered to be opened from the
second to the eighth of October, 1871, and the clerk was instructed
to call a meeting of the subscribers to the capital stock of the
company, on the tenth day of October following. The notice of
that meeting was given according to the vote of the directors, and
it was held at the time appointed ; fourteen hundred and twelve
shares were represented and a board of directors was elected,
including the defendant who voted for directors, indorsing the
following upon -his ballot: “Joseph L. Buck, one hundred and
fifty shares.” The*defendant continued to act as a director of the
company for nearly a year after the meeting of the stockholders,
held October 10, 1871.

The objection to the legality of the meeting of the subscribers
to the capital stock of the company, on October 10, 1871, is based
upon the alleged insufficiency of the notice. It is contended that
the charter, § 2, requires “at least fourteen days’ notice” of such
a meeting for the choice of directors, whereas only five days’
notice was actually given. Waiving a construction of that clause
of the second section of the charter, in view of the foregoing
evidence in the case, we think that this objection is not open to
the defendant.

The charter had been duly accepted by the corporators, and
the company was duly organized, by the choice of directors and
other officers, at the meeting of the corporation, on April 28,
1870. All the subsequent proceedings of the directors, then
chosen, were had under color of the charter, and in fartherance
of the enterprise it contemplated. If there was any defect in the
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notice of the meeting of the subscribers to the capital stock, on
October 10, 1871, the position of the defendant, as president of
the board of directors, who ordered the meeting to be called, and
fized the time and place for holding it, devolves upon him no
inconsiderable share of the responsibility for such error. By
the acts of the defendant as one of the corporators and directors
of the company, by his voting to accept his own subscription, by
participating in the call of the alleged illegal meeting of the sub-
scribers to the capital stock of the company, on October 10, 1871,
by casting his ballot as a stockholder at that meeting, and aceept-
ing the office of director of the company to which he was then
elected, he waived his right to object to the legality of the organ-
ization of the company at the meeting of October 10, 1871, on
account of the defect in the notice, if any there was, by which
it was called. By his acts he assented to the notice of that
meeting, and recognized the company as existing and proceed-
ing regularly; he, in effect, said, “ I am content;” and now that
the enterprise which he contributed so largely to promote by
his liberal promise of material aid, and his success in inducing
others actually to invest their money thereiw, has proved a fail.
ure, he cannot, upon such a technical objection, go back on his
pledges and record made when he was hopeful of a successful
issue. Ossipee Man. Co. v. Canney, 54 N. H. 295. Thompson
v. Candor, 60 I1. 244. Ruggles v. Brock, 13 N. Y., S. Ot. 164.
Swartwout v. Michigan Air Line, 24 Mich. 389. Chubb v.
Upton, 95 U. 8. 665. Buffalo & Allegany v. Cary, 26 N. Y.
5. Meth. Church v. Pickett, 19 N. Y. 482, 485.

It did not require the assent of the subscribers to the capital
stock of the company to authorize the legislature to change its
name; the statute confers that right upon the legislature without
such assent ; and the defendant's agreement was made subject to
that legislative prerogative. The clause in the defendant’s agree-
ment, “such alterations, if any, to be in accordance with a vote of
a majority of the board of directors, legally chosen by the stock-
holders of the road,” contains some of the requisites of a condi-
tion precedent ; it is not such in terms; it need not be performed
before the promise of the corporation ; nor is it the moving cause
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or consideration of the contract. Mill Dam Foundry v. Hovey,
21 Pick. 417, 438. If that clause is anything more than an expres-
sion of the wishes of the defendant, or directory to the board of
directors, it is a condition subsequent and constitutes no bar to
the maintenance of this action in the name of the present plain-
tiffs, who compose the identical company, though under a differ-
ent name, that the defendant originally contracted with.

A third ground of objection to the defendant’s liability is that
the subscription of the town of Bucksport cannot legally be
included in the amount of capital stock subscribed for prior to
the meeting of the stockholders, on October 10, 1871, because the
vote of the town authorizing that subscription was not warranted
by the call in the warrant. It is conceded that without that sub-
scription the precedent condition of obtaining a subscription of
one hundred thousand dollars to the capital stock had not then
been complied with.

The article in the warrant was as follows: “To see if the
town will vote to take stock in the Penobscot & Union River
Railroad Company, and, if so, how much; and to provide for
raising the money to pay for the same.” The vote of the town
upon the first clause of that article was as follows: ¢ That the
gelectmen be and are hereby authorized and instructed to sub-
scribe sixty-five thousand dollars to the capital stock of the
Penobscot & Union River R. R. Co., upon the same condi-
tions as private subscriptions to said stock have been or may here-
after be made.” "

R. 8., c. 8, § 5, as repeatedly construed by this court, while in
terms requiring the warrant to specify in distinct articles the
business to be acted upon at a town-meeting, leaves a large dis-
cretion to be exercised by the voters, when assembled, as to the
disposition they may make of the matter submitted for their
action. The statute requires that the articles in the warrant shall
distinetly apprise the voters of the subject to be considered, with-
out prescribing any rule for their action upon it. It is in general
competent for the town to adopt or reject the proposition submit-
ted, wholly or in part, or to adopt it with specific limitations or
conditions. The particular subject to be considered at the town-



86 ‘ BUCKSPORT & BANGOR ¥. BUCK.

meeting in this case was the taking of stock in the Penobscot &

, Union River Railroad Company. Whether or not to take any of
that stock, or, if any, how much, and whether absolutely or con-
ditionally, were questions submitted to the discretion and decision
of the voters attending the meeting. They voted to subsecribe for
a specified amount of the capital stock of the company, upon con-
ditions deemed by them reasonable and wise; and, as they are
free from illegality, the subscription must be regarded as valid.
The preliminary subscription of one hundred thousand dollars,
therefore, was obtained prior to the meeting of the stockholders
on October 10, 1871, and, by the terms of the defendant’s subscrip-
tion, it was then competent for the stockholders to choose a board
of directors and other officers. The subsequent proceedings of
the company and its directors was in accordance with the require-
ments of the charter ; and the plaintiffs, having thus performed
the conditions of their contract with the defendant, are entitled
to enforce the fulfillment of the defendant’s promise to them.

The objection that Edward Swazey was not the legal clerk of
the company is not tenable. He was at least clerk de facto, and
hence his acts would be valid. But he was, in fact, clerk de jure,
having been duly chosen and qualified as such, Scptember 19, 1871,
and by the charter the clerk holds over until a successor is chosen
and qualified. So, also, it is obvious that the defendant’s promise
was to the company and not to its treasurer, and that the action
is properly brought in the name of the promisee. The other
questions discussed by the learned counsel for the defendant are
res adjudicata. v

Judgment for the plaintiffs for
the sum of $15,000, and inter-
est upon the respective assess-
ments from the demand of
the treasurer.

Arrreron, C. J., Danrorra, Virein and PerErs, JJ., concur-
red.

LisBry, J., having been of counsel, did not sit.
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InnaBITANTS OF NOBLEBORO %8. JoHN L. CLARK.

Lincoln. Decided March 7, 1878.

The authority of an agent to execute a deed in behalf of his principal, need
not be given in express terms; but may be implied from the express power
given. The power to sell the land of the principal necessarily implies the
power to execute a proper deed to carry the sale into effect.

Thus: At alegal town-meeting ¢ chose H agent to sell the balance of the
town landing, if he thinks it will be for the interest of the town to do so.”
Held, that by this vote H had authority to sell the demanded premises, and
to execute a proper deed of conveyance thereof in behalf of the town.

In Maine, where a deed is executed by an agent or attorney with authority
therefor, and it appears by the deed that it was the intention of the parties
to bind the principal or constituent,——that‘ it should be his deed and not the
deed of the agent or attorney—it must be regarded as the deed of the prin-
pal or constituent, though signed by the agent or attorney in his own name.
R. 8., c. 73, §§ 10 and 15.

In determmmg the meaning of the parties to a deed, recourse must be had to
the whole instrument.

The deed sets out that the inhabitants of the town of N conveyed to Clark a
certain tract of land. In witness whereof, they, ‘‘ by the hand of Hatch,
hereunto duly authorized, . . . have set their seal, and the said
Hatch has hereunto subscribed his name.”” Hatch, as agent of N, acknowl-
edged the instrument to be the free act and deed of the inhabitants of the
town. Held, that it was the deed of the inhabitants of N.

ON EXCEPTIONE.

Wit oF ENTRY, dated April 5, 1876, to recover a parcel of
land in Nobleboro.

The plaintiffs put in deed from John Borland to the town of
Nobleboro, dated and acknowledged May 24, 1804, and recorded
September 17, 1805, admitted to cover land described in the writ.

The defendants put in the record of a legal town meeting of
the inhabitants of Nobleboro, held March 16, 1874, at which the
town duly voted as follows: ¢ Chose J. Arad Hatch agent to
settle with the railroad company, and sell the balance of the town
landing if he thinks it will be for the interest of the town to do
80, and to settle all other matters with the railroad company.”
Also a deed of the following tenor, signed and acknowledged as
appears therein, and covering the land described in the writ:

“ Know all men by these presents, that the inhabitants of the
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town of Nobleboro, in the county of Lincoln and state of Maine,
in consideration of the snm of one hundred dollars, paid by John
. L. Clark, of said Nobleboro, the receipt whereof they do hereby
acknowledge, do hereby remise, release, bargain, sell and convey,
and forever quitclaim unto the said John L. Clark, his heirs and
assigns forever, all their right, title and interest, in and to a cer-
tain tract of land, sitnate in said Nobleboro, and bounded and
described as follows: [ Here follows the description.] Contain-
ing two acres, more or less, excepting, however, from the above
described premises, the land taken and crossed by the Knox &
Lincoln Railroad Company. To have and to hold the same,
together with all the privileges and appurtenances thereunto
belonging, to the said John L. Clark, his heirs and assigns for-
ever. In witness whereof, the inhabitants of said town, by the
hand of J. Arad Hatch, of said Nobleboro, hereunto duly
authorized by a vote of the inhabitants of said town, at the annual
town-meeting held in said town on the 16th day of March, A. D.
1874, have hereunto set their seal, and the said J. Arad Hatch
has hereunder subscribed his name this tenth day of March, in
the year of our Lord one thousand eight hundred and seventy-
five. Signed, sealed and delivered in presence of William. H.

Hilton.
(Signed) J. Arad Hatch. [Seal.]

¢ Lincoln, March 13, 1875. Personally appeared J. Arad Hatch
as agent of the said town of Nobleboro, and acknowledged the
above instrument to be the free act and deed of the inhabitants
of said town. Before me, Wm. H. Hilton, Justice of the Peace.”

The presiding justice ruled that the deed did not pass the title to
the defendant, and that he failed to make out a valid defense.
The verdict was for the plaintiffs ; and the defendant alleged
exceptions.

0. D. Baker, for the defendant, contended that the authority
to sell implied the power to make a deed, and that Hatch signed
as attorney for the town, not as an attorney at law, but as
attorney in fact, made so by a vote of the town; and that it was
not necessary that an agent or attorney should sign the name of
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his principal or express his agency in his signature; that taking
the whole deed together, it was manifestly the execution of the
principal, and cited the following cases in addition to some stated
in the opinion. Burrill v. Nahant Bank, 2 Met. 163. Decker
v. Freeman, 3 Maine, 338. Clark v. Manufacturing Company
and cases, 15 Wend. 256, 258. Williams v. Bacon, 2 Gray, 387.
Trueman v. Loder, 11 Ad. & E. 589. White v. Proctor, 4
Taunt. 209. Huichins v. Byrnes, 9 Gray, 367. Craig v.
Franklin County, 58 Maine, 479. Haven v. Adams, 4 Allen,
80. Frontin v. Small, Ld Raym. 1418. Townsend v. Hubbard,
4 Hill, 851. Tenant v. Blacker, 27 Ga. 418. Unwin v. Wolse-
ley,1T. R. 674. Thompson v. Carr, 5 N. H. 510. Ward v.
Bartholomew, 6 Pick. 409. Cofran v. Cockran, 5 N. H. 458.

A. P. Gould & J. E. Moore, for the plaintiffs, contended that
there was nothing in the vote authorizing Hatch to make a deed,
and nothing in the deed to show that Hatch signed for the town,
and cited.and discussed the following cases. Hutchins v.
Byrnes, 9 Gray, 367, 369. Abbey v. Chase, 6 Cush. 54, 56.
Brinley v. Mann, 2 Cush. 337. Stinchfield v. Little, 1 Maine,
281 and cases. Klwell v. Shaw, 16 Mass. 42. ZFowler v.
Shearer, T Mass. 14. Cofren v. Cockran, 5 N. H. 458. Ward
v. Bartholomew, 6 Pick. 409. Springfield v. Miller, 12 Mass..
415.

LieBey, J. In this case two questions are raised.

I. Had J. Arad Hatch authority, as agent of the plaintiff town,. .
to execute the deed to the defendant, relied upon by him.

II. If he had such authority, did he properly execute it, so as
to bind the plaintiffs, in executing the deed to the defendant.

We think Hatch had authority to execute a deed of the
demanded premises in behalf of the plaintiffs. The plaintiffs, at.
a legal meecting therefor, held March 16, 1874, passed the follow-
ing vote: ¢ Chose J. Arad Hatch agent to settle with the rail--.
road company, and sell the balance of the town landing if he
thinks it will be for the interest of the town to do so, and to settle
all other matters with the railroad company.” By this vote the:
authority to sell the balance of the town landing is not limited to-
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a sale to the railroad company. It had already taken a part of
town landing for its road. There is no intimation that the rail-
road company desired to purchase’the balance.

The authority to sell is general. - It is not necessary that the
authority to the agent to execute a deed in behalf of his princi-
pal should be given in express terms. It is sufficient if such
authority is implied from the express power given. The power
to sell the lands of the principal necessarily implies, and carries
with it, the power to execute a proper deed to carry the sale into
effect. Marr v. Given, 23 Maine, 55. Valentine v. Piper, 22
Pick. 85. '

Is the deed to the defendant of the demanded premises prop-
erly executed by Hatch? The sale was made by him to the
defendant. He paid for the land. The plaintiffs received and
retain the money. The deed should be upheld, if it can be con-
‘sistently with the rules of law. It was early settled in Massa-
chusetts that a deed executed by an attorney, to be valid, must
be made in the name of his principal. Fowler v. Shearer, T
Mass. 14. Elwell v. Shaw, 16 Mass. 42. Brinley v. Mann, 2
Cush. 337.

After a careful examination of the English and American
authorities by the court, the same rule was aflirmed as the law of
this state in Stinchfield v. Little, 1 Maine, 231. In Decker v.
Lreeman, 3 Maine, 338, this court, while declaring the rule as
determined in £lwell v. Shaw and Stinchfield v. Litile, to be
the settled law ot this state, say : “ But we are not disposed to
extend if to cases fairly distinguishable from those which have been
cited.” The grantors named in the deed then under consideration
were “the proprietors of the township lately called Pearsontown,
but now Standish, by Benjamin Titcomb, Samuel Freeman and
Joseph Holt Ingraham, a committee legally appointed,” ete.;
and the attestation clause was as follows: ¢ In witness whereof,
the said proprietors, by their committee aforesaid, who subscribe
this deed in the name and behalf of said proprietors, have here-
unto set their hands and seals ;” and the committee signed their
own names only. It was held to be the deed of the proprietors
of the town. After commenting on the several clauses of the
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deed, the court, Weston, J., says: “The committee, therefore, do
not act in their own name, but in the name of the principal, and
that is all that the rule of law requires;” and he quotes from
Wilks v. Back, 2 East. 142, that “ there is no particular form of
words required to be used, provided the act be done in the name
of the principal.” '

In Haven v. Adams, 4 Allen, 80, the deed then under consid-
eration named the Grand Junction Railroad and Depot Com-
pany, a corporation, etc., as grantor, and the attestation clause
was thus: “In testimony whereof, said party of the first
part have caused these presents to be signed by their president,
and their common seal to be hereto affixed. Samuel S. Lewis,
President.” [Seal.] The court held the deed to be well executed
as the deed of the corporation. Chapman, J., in the opinion of
the court, after commenting on Brinley v. Mann, supra, and
Abbey v. Chase, 6 Cush. 54, says: “The question in such cases
is, whether the deed purports to be the deed of the principal, or
the deed of the agent executed by him in behalf of the principal.
In the first case, it is held to convey their property because it is
their deed; in the latter case, it does not convey their property,
because it is his deed. It is always a mere question of construc-
tion. In this case, it purports to be their deed, and it therefore
conveys their title.”-

In Montgomery v. Dorion, T N. H. 475, the deed purported to
convey the premises to the petitioner by Joseph Dorion, but was
executed as tfollows: “ In testimony of the foregoing, I. Winslow,
Jr., being duly constituted attorney for the purpose, by all the
foregoing grantors, has hereunto set his hand and seal. Isaac
Winslow, Jr.” [Seal.] Richardson, C. J., in delivering the opin-
ion of the court, says: ¢“1In this case, in testimony that the
grantors, who are named as such in the deed, make the convey-
ance, the agent puts his hand and seal to the instrument. This
seems to be tantamount to putting his hand and seal to the deed
for them, which is sufficient.” In Hale v. Woods, 10 N. H. 470,
the deed was signed David King, attorney for Zachariah King.
The court said that the deed of an attorney, to be valid, must be
in the name, and purport to be the act and deed of the principal ;
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but whether such is the purport of an instrument, must be
determined from its general tenor, and not from any particular
clause.

In Deering v. Bullitt, 1 Blackf. 241, it was eaid that in
determining who were parties to a deed executed by an attorney,
as in ascertaining the nature and effect of it, recourse must be
had to the whole instrument.

In Hunter v. Miller, 6 B. Munroe, 612, the instrument was
signed W S H, seal, for T T & M H, but the body of the
instrument stated that the principals were to convey. The court
held that it did not bind the agent, and laid down the following
rule, that “it it clearly appears on the face of the instrument
who is intended to be bound, and if the mode of execution be
guch as that he may be bound, the necessary consequence of the
universal principle applicable to contracts is, that he is bound,
and that, if such appears to be the intention of the parties, he
alone is bound.”

It is contended by the counsel for the defendant that the rigid,
technical, common law rule has been relaxed by the provisions of
our statutes. R. S.,c. 1, § 4, clause XX1I, is a rule for the con-
_ gtruction of statutes and not of contracts. Sections 10 and 15 of
¢. 73 are as follows: Sec. 10, “ There can be no estate created in
lands greater than a tenancy at will, and no estate in them can
be granted, assigned or surrendered, unless by some writing
signed by the grantor, or maker, or his attorney ;” Sec. 15, “ Deeds
and contracts, executed by an authorized agent of an individual
or corporation in the name of his principal, or in his own name
for his principal, are to be regarded as the deeds and contracts of
such principal.” Section 15 was derived from the act of 1823, c.
220, which was as follows: ¢ All deeds, bonds, contracts and
agreements, purporting to be made and executed by any agent,
attorney or committee, for and in behalf of any other person or
corporation, shall be considered as the deed, bond, contract or
agreement of the principal or constituent, and not of the agent,
attorney or-committee, notwithstanding the same may have been
signed, sealed and acknowledged in the name of the agent, attorney
or committee ; provided it appear by said deed, bond, contract or
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agreement, to have been the intention of the parties to bind the
principal or constituent.” This act was passed soon after the
decision of Stinchfield v. Little, supra, and was undoubtedly
intended to modify the technical rule of the common law as
declared by the court in that case. The construction of sec. 15 was
" before this court in Sturdivant v. Hull, 59 Maine, 172 ; and Bar-
rows, J., in delivering the opinion of the court, after stating the
provision of the act of 1823, says: “ We do not think that
the true intent, meaning and application of these provisions, as
originally enacted, have been changed in the subsequent revis-
ions of 1857 and 1871.” The two statutes should receive the
same construction. The intention of the parties to bind the prin-
cipal or constituent,—that the deed or contract should be his deed
or contract—must appear by the deed or contract itself, and no
evidence aliunde, except evidence of the authority of the agent
or attorney, can be received to show such intent.

Applying the principles settled by the courts, and the provisions
of our statute to the question under consideration, we think the
true rule in this state is that where a deed is executed by an
agent or attorney, with authority therefor, and it appears by the
deed that it was the intention of the parties to bind the principal
or constituent,—that it should be his deed and not that of the
agent or attorney—it must be regarded as the deed of the prin-
cipal or constituent, though signed by the agent or attorney in his
own name. In determining the meaning of the parties, recourse
must be had to the whole instrument—the granting part, the
covenants, the attestation clause, the sealing and acknowledge-
ment, as well as the manner of signing. If signed by the agent
in his own name, it must appear by the deed that he did so for
his principal. This may appear in the body of the deed as well
as immediately after the signature.

Applying this rule to the deed under consideration, we have no
doubt that it must be regarded as the deed of the inhabitants of
Nobleboro. They ‘“remise, release, bargain, sell and convey.”
In witness whereof, they, ¢‘ by the hand of J. Arad Hatch of said
Nobleboro, hereunto duly authorized, . . . have hereunto
set their seal, and the said J. Arad Hatch has hereunder subscribed
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his name.” Hatch, as agent of said town, acknowledged the
instrument to be the free act and deed of the inhabitants of the
town. These provisions of the deed are tantamount to an asser-
tion that he signed the deed in behalf of the town. There is
nothing in the deed tending to show that he signed for himself.
In witness of the grant by the inhabitants of the town, he, as
their agent, affixed their seal and signed his name. It sufficiently
appears by the deed that the agent executed the deed in his own
name for his principals.

LEzceptions sustained.

Arpreron, C. J., Warron, Barrows, Virein and Prrers, JJ.,
concurred.

—————ep————————

Apeuine P. MErrY, administratrix of Corydon T. Patterson, vs.
Joun Lyxcr.

Lincoln. Decided March 7, 1878.
Principal and Agent.

‘An agent for the sale of goods, with aninterest in the proceeds, is not deprived
of the power to sell, by the death of the principal.

The terms of the agency were that the agent should sell the goods and out of
the proceeds pay certain lien and other claims, and apply the balance, first
to the payment of certain notes he held against the principal and return
the overplus to the principal. Held, that the power was not extinguished
by the death of the principal; that the agent had a right to sell and apply
the proceeds as agreed, and to pay his own notes in full, even though the
estate was rendered insolvent and other creditors received only a percentage.

In the case stated, the notes were delivered by the defendant to the plaintiff
and by her presented to the commissioners. Held, that their allowance by
the commissioners as a claim against the estate without the procurement or
authority of the defendant in no way affected his rights,

ON REPORT.
Assumpsrr, for money had and received.

J. Baker, for the plaintiff.
A. P. Gould & J. E. Moore, for the defendant.

Liseey, J. From a careful examination of the report of the
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evidence it appears that in 1874 the plaintiff’s intestate, Corydon
T. Patterson, was possessed of a farm and brick yard, which he
leased for one year to Edward F. Brewer, with covenants that the
lessee should manufacture a kiln of bricks in the yard, each party
to pay certain portions of the expenses, as stipulated, and when
the bricks were burnt, each party shou{d have one-half of them.

After the bricks were burnt, three suits were brought against
Brewer by laborers, and the bricks were attached to enforce the
lien claimed by them for their labor in manufacturing them.

Patterson and the defendant receipted to the officer making the
attachments, for the bricks, and thereupon Brewer conveyed to
Patterson his half of them in consideration that he would pay the
bills against them contracted by Brewer, sell them, appropriate
the proceeds to the payment of the bills sued, and account to him
for the balance, if anything.

Soon after this, Patterson, with the consent of Brewer, made an
agreement with the defendant by which he was to have all of the
bricks, perform Patterson’s agreement with Brewer as to his half,
pay certain bills against Patterson for wood and burning the
bricks, sell them and account to him for the net proceeds of the
sales, and to appropriate the proceeds to the payment of the
money advanced to pay said bills, and to the payment of three
notes which he held against Patterson, and account to him for the
balance, if any. The bricks were delivered to the defendant under
this agreement and possession thereof retained by him. He paid
the bills against Brewer and Patterson as agreed, and shipped and
sold a part of the bricks in December, 1874. The balance were
ghipped in April, 1875. The net proceeds of the sale of Patter-
son’s half of the bricks shipped in April, 1875, was $351.36.
Patterson died April 20, 1875.

It is claimed by the plaintiff that the bricks shipped in April
were not shipped till after Patterson’s death; and by the defend-
ant that they.were shipped before his death. The view we

. take of the case renders it immaterial to determine how the fact

is upon this point.
It is claimed by the counsel for the plaintiff that, under the
agreement between the parties, the title to the bricks did not pass
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to the defendant ; that at best for the defendant he was only con-
stituted the agent of Patterson to sell the bricks for him and
account for the proceeds; and that Patterson’s death before the
shipment and sale of the bricks in April, terminated the defend-
ant’s power to sell, and having sold afterwards without au thority,
and received pay, he is accountable to the plaintiff for the money
received. ‘

‘We think neither of thest points tenable. By the contract the
defendant was to have the bricks. The manner of payment was
fixed. They were delivered to him ; nothing remained to be done
but to determine the price to be paid, and that was to be the net
proceeds of the sale by defendant. 'We think the property passed
to the defendant, and having the title he had a right to sell after
Patterson’s death and apply the proceeds as agreed between them.
But the same result would follow if by the agreement between the
parties, the defendant was coustituted the agent of Patterson to
sell the bricks. He was to pay the bills due from Brewer and
Patterson, growing out of the manufacture of the bricks, and was
to be reimbursed by the proceeds ot the sale. He was to pay hig
notes against Patterson from the proceeds, and had the possession
of the bricks to enable him to make the sale. If he was an agent,
it was an agency with the power of sale coupled with an interest
in the proceeds of the sale; and it is well settled that in such case
the death of the principal does not terminate the power. The
defendant had the right to sell after the death of Patterson and
apply the proceeds of sale as agreed between them. Ie settled
with the plaintiff in accordance with his contract with her intes-
tate, paid to her the balance in his hands, and gave up to her his
notes. This was all he was legally required to do.

But the notes surrendered by the defendant were presented to
the commissioners on Patterson’s estate, it having been rendered
ingolvent, and allowed and returned by them to the probate court
as a valid claim against the estate, in favor of the defendant ; and
it is claimed by the counsel for the plaintiff, that the defendant is
thereby estopped from setting up the defense that he had the legal
right to apply the proceeds of the sale of the bricks to the pay-
ment of the notes, and had so applied them. We are satisfied
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from the evidence that the notes were presented to the commis-
missioners for allowance by the plaintiff without authority from
the defendant ; and that the allowance by the commissioners was
without his procurement or authority. Under such a state of facts
the allowance and return of the notes in the name of the defend-
ant, as a claim against the estate,can in no way estop him, nor
affect his rights.

As the action cannot be maintained upon the evidence reported
it is unnecessary to consider the question of the competency of the
defendant and his wife as witnesses as to matters that occurred
after the death of Patterson.

Judgment for the defendant.

ArprLerON, C. J., WaLTON, BARROWS, VIiRGIN and Prrers, JJ.,
concurred.

Haxxag M. Tagrr, administratrix of Thomas 8. Tarr, vs.
George W. Swmrrh. :

Sagadahoe. Decided March 7, 1878.

FExceptions.

An exception to the admission of incompetent evidence will not be sustained
unless the excepting party is thereby aggrieved.

Thus: Where,-in a trial, the statement of a third person was improperly
admitted in evidence against objection, an exception was taken, and he was
subsequently called as a witness by the excepting party and testified to the
truth of the statement, which was not afterwards controverted; the excep-
tion was not sustained.

ON EXCEPTIONS AND MOTION.

RepLeEvIN of goods, obtained by one Morton, a retail dealer of
Lisbon, of the plaintiff’s intestate, a wholesale dealer of Lewiston,
on the ground that they were obtained through the fraudulent
representations of Morton. The plea was non cepit, with a brief
statement that the goods were the property of one Joseph G.
Morton, and held by the defendant as deputy sheriff on certain
writs.

A witness called by the plaintiff was allowed, against the

VOL. LXVIIL 7
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defendant’s objection, to relate a conversation he had with Mor-
ton about the time of the commencement of the replevin suit
and after the attachments, the substance of which was that Mor-
ton said the whole amount of his indebtedness was about $700
at the time he purchased the goods in question.

Morton was afterwards called as a witness by the defendant
and testified on cross-examination to items of his then indebted
ness which amounted in the aggregate to $787.

The verdict was for the plaintiff, with damages assessed at
$269.45. The plaintiff’ offered to remit the damages except one
dollar. The defendant alleged exceptions.

J. W. Spaulding, F. J. Buker & J. Millay, for the defendant,
contended though the admissions of Morton, made before attach-
ment, were admissible, on the ground that they were in disparage-
ment of his own title and no other rights had intervened, yet
after the attachment and other rights had intervened, his admis-
gions were not adinissible to affect their rights, and cited 1 Greenl.
Ev., § 180. Bartlet v. Delprat, 4 Mass. 702. Clarke v. Waite,
12 Mass. 439. Bridge v. Eggleston, 14 Mass. 245. Spencer v.
Godwin, 30 Ala. 855. Tapley v. Forbes, 2 Allen, 20. Wesson
v. Washburn Iron Co., 13 Allen, 95, 99. ZLyman v. Gipson,
18 Pick. 422, 425. Horrigan v. Wright, 4 Allen, 514. Gillig-
ham v. Tebbetts, 33 Maine, 360. Savery v. Spaulding, 8 Iowa,
239. .

In cases like this such declarations made even before the attach-
ment have been held not admissible. Hines v. Soule, 14 Vt. 99.

L. H. Hutchinson & A. B. Savage, for the plaintiff.

Lissry, J. This is replevin by which the plaintiff seeks to -
reclaim goods which she alleges one Morton obtained from her
intestate by fraudulent representations in regard to his property and
indebtedness. The defendant claims to hold the goods by virtue
of an attachment made by him as deputy sheriff, on a writ against
Morton. The plaintiff had introduced evidence of the repre-
sentations made by Morton when he purchased the goods, as to
the amount of his property and liabilities. For the purpose of
showing Lis representations as to the amount of his indebtedness
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to be false, she offered evidence of the admissions of Morton, made
to the agent of her intestate after the attachment of the goods by
the defendant. This evidence was objected to but admitted ; we
think it was inadmissible. It is true that the defendant is not a
bona fide purchaser, nor is he entitled to the rights of one. As
an attaching officer he represents Morton’s title, and has no
greater rights as against the plaintiff than Morton had.  Jordan
v. Parker, 56 Maine, 557. But he, nevertheless, represents the
lien created by the attachment in favor of the attaching creditor,
upon the title of Morton as against him ; and after the lien was
created, it was not competent for Morton to defeat it by admissions
tending to show that he had no title, but that the title was in. the
plaintiff. "We find no authority that affirms the admissibility of
such evidence. The case is similar in principle to an action
against an assignee in bankruptcy, to try the title to property
claimed by him as a part of the assets of the bankrupt. In such
case the assignee represents the title of the bankrupt, but he
holds that title for the creditors, and the declarations of the bank-
rupt affecting such title, made after his bankruptcy, are inadmissi-
ble. 1 Greenl. Ev., § 180, and cases cited in note. In Carnesv.
White, 15 Gray, 378, the declarations of the insolvent debtor
affecting the title, made after the defendant acquired his title, but
before the petition in insolvency was filed, were offered by the
defendant and excluded by Shaw, C. J., but the court held them
admissible against the assignees, solely on the ground that they
were made before the commencement of the proceedings in insol-
vency.

Strong v. Wheeler, 5 Pick. 410, and ZLambert v. Craig, 12
Pick. 199, are unlike the case at bar. The issue to be determined
in those cases was not one of title to property attached, but was
whether the first atfaching creditor was entitled to recover against
the defendant. © The court held that upon that issue the second
attaching creditor, who had been admitted to defend, represented
the defendant, and the same rules of evidence applied to the case
that would apply if the defendant himself was defending.

But the defendant was not aggrieved by the admission of the
evidence. Morton was in court and was called by him as a wit-
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ness, and testified to his indebtedness at the time he purchased
the goods in suit, stating it to have been larger than his admis-
gions, which had been admitted, tended to show it. The admis-
sions of Morton were more favorable to the defendant than his
evidence in court, and the question of his indebtedness ceased to
be a matter in controversy between the parties. Whittier v.
Vose, 16 Maine, 403. Tapley v. Forbes, 2 Allen, 20.

The issue before the jury was whether Morton procured the
goods by fraud. There was evidence tending both ways, but
upon the whole we think it sufficient to authorize the verdict.

Exceptions and motion overruled.

Arrreron, C. J., Warron, Barrows, Vircin and Perers, JJ.,
concurred.

Ivory F. HaLL e als. vs. MarorLLUs B. PrREBLE.

Androscoggin. Decided March 8, 1878.
will.

A testator made his widow residuary devisee with power to hold and use all
the property during her life, and to expend all of it if necessary for her care,
comfort or support. Held, 1. That she took a life estate, with full power to
convey the real estate in fee, at pleasure, without restraint as to her use of
the proceeds for her care, comfort or support. 2. That she was made the
sole judge as to whether it was necessary to convey for the purpose named.
3. That her quitclaim deed of 1and in the usual form was a sufficient execu-
tion of her power under the will, and conveyed the fee.

ON REPORT.

‘WRIT OF ENTRY.

A. M. Pulsifer, W. W. Bolster & J. R. Hosley, for the plain-
tiffs.

N. Morrill, for the defendant.

Lieery, J. Both parties claim the premises under the will of
Daniel E. Hall, deceased. The demandants, as his surviving
brothers and sisters at the death of Annie E. Hall, his widow, and
the tenant, by deed from said Annie E. Hall, devisee under said
will. ‘
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The main contention between the parties is, as to the true con-
struction of the third clause in the will of Daniel E. Hall. It
reads as follows: “I give and bequeath all the residue and
remainder of my estate, both real and personal, including all
moneys that may be received upon my policy of insurance upon
my life, unto my beloved wife, Annie E. Hall, during her life. It
is my intention and desire that said Annie E. Hall shall hold and
use to her benefit, all the property, both real and personal, owned
by me at the time of my decease, during her life, the same as if
absolutely hers, and at her death whatever may be left, I wish
equally divided among the survivors of my brothers and sisters.
To avoid all contentions and disputes, it is my request and direc-
tions that said Annie E. Hall shall immediately upon my decease,
by will, devise and direct that such portion of said estate as shall
be left at her decease, be divided between the survivors of my
brothers and sisters according to my intention as expressed in thig
will. I wish it distinctly understood that I place no restriction
upon my said wife in regard to her use of my said estate, desiring
and intending that she shall use and expend every dollar of the
same, if necessary, for her care, comfort and support.”

It is claimed by the demandants that Annie E. Hall took a life
estate only under this clause in the will, and had no power to con-
vey the fee; and further that she did not undertake to convey the
fee by her deed to the tenant, but her life estate only. On the
part of the tenant it is claimed, that she took the fee, or if not the
fee, a life estate, with full power to convey the fee as she might
see fit, and that by her deed to the tenant she did convey the fee.

¢« The first and great rule, in the expositions of wills, to which
all other rules must bend, is that the intention of the testator,
expressed in his will, shall prevail, provided it be consistent with
the rules of law.” Shaw v. Hussey, 41 Maine, 495. To ascer-
tain the intention of the testator, every clause and word of the
will are to be taken into consideration, because one clause is often
modified or explained by another. Every implication as well as
every direct provision is to be regarded. _

The general rule is well settled that “a devise to one, without
words of inheritance, but containing the power to dispose of the
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property without qualification, is treated as equivalent to a devise
with words of inheritance.” Skaw v. Hussey, supra. Rams-
dell v. Ramsdell, 21 Maine, 288. Hale v. Marsh, 100 Mass.
468, and cases cited. To this general rule the courts have estab-
lished an exception. In Ramsdell v. Ramsdell, this court, after
a careful examination of the authorities, declared it thus: ¢ The
rule to be extracted from these cases would seem to be, that where
a life estate only is clearly given to the first taker, with an express.
power on a certain event or for a certain purpose to dispose of the:
property, the life estate is not by such a power enlarged to a fee
or absolute right ; and the devise over will be good.” In Skaw
v. Hussey, it is stated thus: ““The exception is, when a testator
gives to the first taker an estate for life only, by certain and
express words, and annexes to it a power of disposal.” "

Whether this case,is within the general rule or falls under the
exception, the result must be the same if Mrs. Hall, the devisee,
conveyed the fee to the tenant. But from a careful examination
of all the provisions of the will we are satisfied that it was the
intention of the testator that she should take a life estate, with full
power to convey the fee at her pleasure, without any restriction
upon her use of the same, for her care, comfort or support. The
provisions of the will by direct terms as well as by necessary impli-
cation, give her the full power of disposal of the whole of the res-
idue and remainder of the estate, and make her the sole judge of
the necessity of the sale and use thereof for her care, comfort or
support. This construction gives to each word and clause of the
will its natural and common import.

It remains to be determined whether Mrs. Hall, by her deed to
the tenant of the demanded premises, conveyed to him the fee in
execution of the power under thewill. We think she did. It is
not necessary that there should be an express declaration in the
deed that it is made in execution of the power. It is sufficient
if the deed purports to convey a fee. When a person conveys
land for a valuable consideration, he must be held as engaging
with his grantee to make the deed as effectual as he has the power
to make it. The deed of Mrs. Hall to the tenant, following the
specific deseription of the premises, declares the premises to be “the




BRADFORD ¥. HANSCOM. 103

same devised to me by my late husband, D. E. Hall, late of
Auburn.” If any direct reference to the will was required this
is sufficient. It contains the usual words of inheritance. True it
is a deed of quitclaim of all her right, title and interest in and to
the premises, and it is claimed that this language is fully answered
by holding the deed to be a conveyance of her life estate only.
But she had a right and interest in the premises to convey
them in fee for her sole use and benefit. Her power was not to
convey in behalf, and for the use of another. It was to convey
for herself. Having granted all her right, title and interest in the
premises to the tenant to hold in fee, she cannot be held as having
conveyed to him her life estate only, still holding the power to
convey to another in fee. She conveyed for full value. Her deed
sufficiently declares her intention to convey under the will, and by
it the tenant took the fee.

Judgment for the tenant.

AprpreroN, C. J., Warron, Barrows, Virein and PrTEgs,
JJ., concurred.

JosErEUs BrRADFORD ws. Jorn HAnscoM.
York. Decided March 27, 1878.

Husband and wife. Married woman.

Trespass by the husband for digging and carrying away earth within the
limits of the highway upon which the farm of his wife was bounded, they
living upon the premises together, he occupying and carrying on the farm
permissively without any contract. Held, that this wasnota release to the
husband within R. 8., c. 61, § 2, and that, if it were so, the right of action
for such an injury would remain in the wife after as well as before the
release.

ON REPORT.

TrEspass, q. c. f., and for digging and carrying away earth
beside the highway upon which the farm of the plaintiff’s wife
was bounded. The legal title was in her. The evidence tended
to show that both plaintiff and his wife lived together upon the
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premises ; that the plaintiff carried on the farm permissively with-
out any contract.

@G. C. Yeaton with O. Record, for the plaintiff.
I. T. Drew with A. Oakes, for the defendant.

Virein, J. The legal title to the farm was in the wife of the
plaintiff. She had never “released the right to control ” it to her
husband, as provided in R. 8., c. 61, § 2 ; and if she had done so,
it would in nowise affect the right of action for an injury of this
character to the property. That would remain in the wife after
as well as before such release. Collen v. Kelsey, 39 Maine, 298.
Woodman v. Neal, 48 Maine, 266, 269. R. S, c. 61, § 5.
Green v. No. Yarmouth, 58 Maine, 54.

Judgment for the defendant.

‘Warron, Dickerson, Barrows, Danrorta and Lissry, JJ.,
concurred.

Zapoc Bissop et al. vs. SamurrL WaHITE ef al.

Penobscot. Decided March 27, 1878.

Contract.

Neal cut and hauled logs for the defendants, for which they agreed to pay
him $5 per M. The plaintiffs afterwards agreed to cut, haul and drive
logs for the defendants, at $7 per M (for some and $6.50for others,) a million
feet with what Neal hauled and to carry out the trade with Neal, one-half
the logs to be hauled by the M for the defendants, the other half, the
defendants to pay stumpage on and own. Held, that the logs eut by Neal
are to be included in and treated as the logs cut by the plaintiffs, both as
to the amount to be paid for cutting, hauling and driving, and the propor-
tion to be owned by each party,

Ox ExorpTIONS AND MOTION of defendants.

Assumpsit, on the following contract, dated November 24,
1869, and signed by the parties:

“Bishop & Muzzey, on their part, agree to go on townships
Nos. 7 and 8, on Pleasant brook, and cut and haul and drive intg.
the Mattawamkeag stream, pine logs for seven dollars and 50-100,
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and spruce, cedar, hackmatack and ash for six dollars and 50-100,
per- M feet. Bishop & Muzzey agree not to haunl or interfere
with any timber that Wm. A. Farrar may want to haul into the
Inlet ; also to carry out the trade that White & Hodgdon have
made with John H. Neal to cut and haul logs on Pleasant brook.
Bishop & Muzzey agree to cut, hanl and drive into the Matta-
wamkeag one million feet or more, with what John H. Neal
hauls. One-half of said logs are to be hauled by the thousand
for said White & Hodgdon ; the other half Bishop & Muzzey are
to pay stumpage on and own. Said logs are to be cut under and
agreeable to permit from T. W. Baldwin to White & Hodgdon.

“ White & Hodgdon, on their part, agree to pay said Bishop
& Muzzey six dollars on the pine and five dollars on spruce, cedar,
hackmatack and ash, per M feet, for one-half of said logs, when
they are done hauling, the balance when they are delivered in
Mattawamkeag; and all goods and money said White & Hodgdon
may furnish said Bishop & Muzzey, they shall pay said White &
Hodgdon for interest and commission twelve per cent. White &
Hodgdon agree to furnish said Bishop & Muzzey goods and
money to haul one-half of the above named logs for the above
named twelve per cent, Bishop & Muzzey to deliver said logs in
the Mattawamkeag for the above named price, free from all incum-
brance except stumpage.” »

The defendants contended at the trial that the hauling of the
logs, hauled by Neal before the mark was changed, was to be set-
tled for upon the same basis as the other logs covered by the con-
tract, and that the plaintiffs and the defendants had the same
interest and rights therein as in the other logs. But the plaintiffs
contended that, as to those logs, they could recover for the haul-
ing just as Neal could have recovered therefor. And the presiding
justice instructed the jury thus: ¢ Neal having hauled by the
thousand a quantity of logs marked with the general mark of logs
belonging to the defendants, to wit: ‘H V,” ete., and differing
from the mark adopted for the use of the plaintiffs and defend-
ants afterwards, that being ‘K, etc., the plaintiffs having paid
Neal for hauling the said logs marked ‘H V,’ etc., they have the
right under the written contract to recover from the defendants
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the same for hauling such logs as Neal would have been entitled
to recover of the defendants if he had not been paid. therefor by
the plaintiffs. That is, the plaintiffs can recover precisely as if
they were Neal himself. They stand in his shoes. That would
be $5 per M for the hauling; and for the driving, there being no
stipulated price, a reasonable compensation therefor.”

The verdict was for the plaintiffs; and the defendants moved
to set it aside and alleged exceptions.

F. A. Wilson & C. F. Woodard, for the defendants.
J. Varney, for the plaintiffs.

Daxrorrr, J. The exceptions in this case involve the con-
struction of a written contract, entered into by the parties
Noyember 24, 1869. For the purpose of ascertaining its mean-
ing, it is not only competent but highly proper to consider the
circumstances under which the contract was made and the objects
to be accomplished by it.

It seems that prior to the date of the writing the defendants
had taken a permit for the cutting of lumber on townships Nos. 7
and 8, on Pleasant brook, and had agreed with John H. Neal to
cut and haul for them at the rate of five dollars for each thousand
feet. Under this arrangement Neal had cut and hauled 62,010 feet,
or thereabouts, when the bargain was made with these plaintiffs to
cut, haul and drive into the Mattawamkeag stream, pine logs for
$7.50, and other kinds of lumber for $6.50 per M feet. The
question raised is whether, under the plaintiffs’ contract, the logs
already cat and hauled by Neal were included in and to be paid
for, as the logs cut, hauled and driven by them.

One of the provisions of the writing is that the plaintiffs shall
“carry out the trade that White & Hodgdon have made with
John H. Neal to cut and haul logs on Pleasant brook.” It is
sufficiently clear from this that, in Neal’s agreement the plaintiffs
assumed the obligation resting upon the defendants, and that, as
between these parties, the former contract was merged in the lat-
ter. As Neal’s contract was one, the merger must apply to the
logs previously cut as well as those cut subsequently. So the
obligation of payment assumed by the plaintiffs applied equally
to both classes of lumber.
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It i noticeable that in the written contract there is no provision
~ for the repayment of the amount paid to Neal, or for the pay-
ment of any sum for driving the Neal logs, unless it is found in
the provision for the payment upon all the logs, of §7.50 and
$6.50 per thousand feet ; and unless there is a merger of these
logs with the others, no agreement can be found to drive them.
Hence, if the separation contended for by the plaintiffs is to be
made, they have performed a service in driving the Neal logs out-
gide of this or, so far as appears, any contract, and for which
there is no promise on the part of the defendants, express or
implied, to pay ; certainly no ground on which they can recover
for that service under this contract; therefore the instruction
that, for the driving the plaintiffs should recover a reasonable
compensation, must be erroneous.

But this would seem to be satisfactorily settled by the provision
further along, relating to the quantity and ownership of the logs
to be hauled. The langnage used is this: « Bishop & Muzzey
agree to cut, haul and drive into the Mattawamkeag one million
feet or more, with what John H. Neal hauls. One-half of said
logs are to be hauled by the thousand for said White & Hodg-
don; the other half Bishop & Muzzey are to pay stumpage on
and own.” Here then we find an agreement on the part of the
plaintiffs to drive the Neal logs with, and as a part of, those
cut by themselves, and evidently in consideration of the payment
before provided for. They are also to drive one-half by the
thousand and to own one-half of said logs. The words ¢ said
logs” can only refer to those mentioned in the previous sentence,
and those included the Neal logs ; consequently the plaintiffs must
own one-half of the Neal logs in the same way as one-half of
those cut by themselves.

The conduct of the parties in carrying out the provisions of
the contract, may throw some light upon their understanding of
it, but it cannot control its construction. Were it so, it would be
necessary to submit the question of its meaning to the jury, as the
testimony upon this might be conflicting, or the inferences to be
drawn from it uncertain.

Nor is there any question of election arising from * inconsistent
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positions ”’ by way of estoppel involved. If any such could have
arisen, it is now too late to invoke it. The plaintiffs have for
their remedy resorted to an action upon the contract, and by its
provisions fairly construed they must abide. If, by any course of
conduct on the part of the defendants, or by any construction
they have given the contract, they have induced the plaintiffs to
adopt a course of conduct they otherwise would not have done,
the matter of estoppel may apply. But that would be a question
for the jury, and does not arise under these exceptions.

Our conclusion is, that all the logs cut by Neal under the agree-
ment referred to in the contract in question, are to be included in
and treated in all respects as the logs cut by the plaintiffs.

Ezxceptions sustained.

ArprEron, C. J., Dickerson, VireiN, Perers and Lissey, JJ.,
concurred.

Josepa O. B. DaruLiNg vs. CiTy oF Bangor.

Penobscot. Decided March 27, 1878.

Town. Drains.

To determine a plan of drainage and what drains shall connect in the streets
of a city, is a judicial act of the officers for which the city are under no
common law liability ; though if the connection be unskillfully made, it is
a ministerial act for which the city is liable in damages to a party injured
thereby.

ON REPORT. *

Trespass on the case declaring on a common law liability for
the flowage of the cel lar of the plaintiff’s store on the easterly side
of Exchange street, in May and June, 1874, and setting out,
among other things, that he had and maintained a private drain
from the cellar throngh and across Exchange street and into Ken-
duskeag stream which well and effectnally drained the premises ;
that the defendants built Exchange street sewer and cut off and
blocked the plaintiff’s drain, so that he was obliged to connect
with the defendants’ sewer ; that the defendants turned into and
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connected with Exchange street sewer, two others, the York street
and State street sewers, by means of which connections, the defend-
ants poured vast streams of water, impregnated with filth, in sea-
sons of heavy rain, into Exchange street sewer beyond its capac-
ity to carry off, and through the plaintiff’s private drain into his
cellar, and alleging damage.

The case finds, in substance, these facts, and that the Exchange
street sewer was built by the municipal officers in 1869 ; that in
building it the plaintiff’s drain was necessarily cut off ; that it was
connected with the sewer, no one objecting ; no written application
was made nor written permit granted to enter the sewer until
long after the damage complained of, nor until N ovember 13,1874 ;
that the State and York street sewers were made and connected
with Exchange street sewer by the concurrent action of the two
branches of the city government and not by the municipal officers
alone; that until after their connection, the Exchange street
sewer never overflowed ; that the rains which caused the over-
flow were extraordinarily severe, and were the same stated in Blood
v. Bangor, 66 Maine, 154, to which reference was made. Soon
after the last overflowing of the Exchange street sewer into plain-
tiff’s cellar, as alleged in the writ, the York street sewer was
extended through York street slip into Kenduskeag stream, and
the Exchange street sewer was also turned, so that the contents
of Exchange street sewer, received above York street, low down
through York street slip sewer. Since then there have been no
overflowings of the Exchange street sewer.

The full court to draw such inferences as a jury might, and to
order judgment.

F. A. Wilson & C. F. Woodard, for the plaintiff.
T. W. Vose, city solicitor, for the defendants.

Danrortr, J.  The legal liabilities of cities and towns growing .
out of facts similar to those involved in this case, have of late years
been much discussed, and the principles of law applicable thereto
have become well settled, though their application may at times
be a matter of some difficulty. Municipal corporations are endowed
with certain judicial or guasé judicial powers, to be exercised, not
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for their own private convenience or profit, but as a part of their
public duty, for the furtherance of those things necessary or con-
venient to the community at large. The performance of these
duties, involving as they do the exercise of judgment as to the
time and manner of accomplishment, as a general rule impose no
liability to an action for private injury resulting from acts within
their jurisdiction. When these acts cease to be judicial and
become ministerial only, then for negligence or omission, an action
may be maintained by a person suffering injury thereby.

Thus the maintenance of sewers and drains, as they are neces-
sary to the public health, or to keep the roads in a safe condition,
comes within these judicial powers; the manner of building and
keeping them in repair, are usually considered as ministerial
duties. Mills v. Brooklyn,5 Law Register, N. 8. 33 and note.
Mersey Docks v. Gibbs, 11 H. L. T13. Flagg v. Worcester, 13
Gray, 601.

In this case, under the authority to draw such inferences as a
jury might, we undefstand that Exchange street drain, having
been laid out and caused-to be built by the municipal officers, was
a statute drain with all the privileges and liabilities attached to
such. For the location or construction of this no complaint is
made.

The connection of the York and State street drains was not
made by the municipal officers, but by the city government. Itis
true, as contended, that the municipal officers are a part of the
government, and as such assented to the building of the drains.
But to act as a distinet and separate body is one thing; for the
same persons to act in connection with and as a part of another
body, is another and a very different thing. . A drain cannot have
the sanction of the statute, unless it is built by the authority and
under the sole responsibility of the body therein provided and in
pursuance of the provisions therein prescribed.

These latter drains and their connections with that in Exchange
street were not, therefore, built under the statute. Nevertheless
they were within the legislative or judicial jurisdiction of the city.
It appears that they were built partly to remove one or more
nuisances, and partly for the improvement of the streets through
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which they passed. Both of these objects are for public purposes,
and as such are recognized by the law as matters upon which the
city is required to act. The building of these drains, then, would
impose no other or greater responsibilities upon the city than
would arise in relation to matters generally within the judicial
Jjurisdiction of the city. The location of these drains, being so
far as appears wholly within the street and no private property
taken for that purpose, can impose no liability upon the city for
any incidental damage which may accrue. All liability, if any
rests upon the city, must result from the negligent or unskillful
manner in which they are built, or a neglect to keep them in
repair. But no complaint is made of negligence, either in build-
ing or repairing. The allegation in the writ in substance is, that
these drains “ were wrongfully and without right” connected with
the Exchange street drain, whereby a larger quantity of water
was turned into the latter than could be vented through it, by rea-
son of which it ran through the plaintiff’s private drain into his
cellar and caused the damage complained of.

Under the statement of facts we have no doubt the injury com-

plained of was the result, more or less remote, of the connection
of the drains. The wrong, however, was not in the connection,
for that the city had a right to make, but in making the connection
with a drain too small to carry off the additional water.
This was the view of the court in Blood v. Bangor, 66 Maine,
154, an action founded upon the same alleged wrong. That case,
however, rested upon the statute liability which makes the city an
insurer, and not upon the principles of the common law as must
this one.
- Here would seem to be an error of judgment rather than any
intentional or even negligent wrong or want of skill, and it would
seem to be difficult under the common law to hold the defendants
without one or the other.

In Child v. Boston, 4 Allen, 41, on page 51, it is said : “Upon
mature deliberation, we are all of the opinion that the defendants
are not responsible for any defect or want of efficiency in the
plan of drainage adopted, although it might expose the plaintiff
to incidental inconvenience.” See, also, Flagg v. Worcester,
above cited.
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It is, however, claimed that the defendants’ act had the direct
effect to throw the water upon the plaintiff’s premises. If the
facts were such as would sustain this theory, undoubtedly the
defendants would be liable. It is unnecessary to cite authorites
to show that to abate one nuisance it is not allowable to make
another. But the facts are otherwise. The water is turned into
a sewer within the street, which continnes in the street and the out-
let of which does not turn the water in the direction of the plain-
tiff’s cellar. It gets there by overflowing, as already seen, by the
insufficient size of the sewer.

But however this may be, there is one ground fatal to the
plaintiff’s action. The plaintiff’s own drain is the proximate
cause of the difticulty. But for this, there is no reason for sup-
posing there would be any such injury as is complained of from
the water of any or all of the defendants’ drains. They might
overflow but it would not be that for which damages are claimed.
The allegation in the writ places the damage upon the water run-
ning through plaintiff’s private drain. If this drain were right-
fully there the result might be different. But it is not. Its open-
ing into the defendants’ drain is without authority, or at least, it
was made under such circumstances as to impose no duty upon
the defendants in regard to it. The plaintiff has no rights under
the statute for its connection ; none of the statute provisions were
pursued. There are no rights resulting at common law, for noth-
ing was paid, no contract entered into with regard to it. The
connection was made for the plaintiff’s private convenience, with-
out objection to the same, but also without any such stipulation
as would impose any duty in regard to it upon the defendants.
Barry v. Lowell, 8 Allen, 127.

The subsequent payment could not affect its previous condition.
That would have effect only from its date. The connection was
not made under any assumed agency in behalf of the city, and
therefore the act is one to which ratification does not apply. The
law in relation to this subject matter is well and we think cor-
‘rectly stated in Ashley v. Port Huron, cited in the argument
from 9 Chicago Legal News, No. 24, and were the facts in this
case the same, the action might be maintained. There the claim is
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founded upon the cutting of the plaintiff’s sewer, by which
the water was collected and thrown upon his premises. Here the
sewer was cnt, and for that the plaintiff, or his lessor had, and per-
haps still has, a remedy under the statute by virtue of which it was
done, or otherwise. But that is a wrong for which he does not
claim a remedy here. His action rests upon a very different
foundation, and as we have seen, upon one which fails him.

Judgment for defendants.

ArrrEroN, C. J., Dickerson, VireiN, PerErs and Lissey, JJ.,
concurred.

Saram A. IneaLis vs. Tromas F. CuASE ef al.
Somerset. - Decided March 28, 1878.

Amendment.

One memorandum of recognizance returned by a magistrate allowing an appeal
may be filed by the clerkof the court to which theappeal is taken without
special authority from the judge, and it will thereby become of record in the
appellate court, so that the appellee who has had final judgment in that
court in his favor may maintain an action on if.

With the permission of a judge of the court, such magistrate may amend the
recognizance returned, or make a new return, so as to set forth more fully
and correctly the contract into which the parties entered; and thereafter-
wards the party entitled may maintain an action on such amended recog-
nizance. ’

But where a second return has been made by the magistrate on his own
motion or at the suggestion of the party’s attorney, and there is nothing
but the clerk’s memorandum of filing upon the paper to show that it has
been recognized as the true record by the appellate court, it is not entitled
to be so regarded, and no action can be maintained upon it.

ON REPORT.

Dzgr, on a recognizance taken by a trial justice, in a case of
forcible entry and detainer, entered before him and removed to S.
J. Court under R. 8., c. 94, § 6, each party recognizing to the
other. The recognizance of the defendants, as first returned to S.
J. C. and filed with the clerk, omitted the following words, which
were afterwards inserted in a manner to raise the legal question :
¢« And whereas said action has been removed by me, the said jus-

VOL. LXVIII. 8
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tice, to the supreme judicial court next to be holden at Skowhe-
gan, [ete.] on the third Tuesday of September, 1874.”

The trial justice in the recognizance as first returned, under-
took to adjudge the reasonable rent under § 8, but left the
sum blank, which was afterwards inserted at ¢ three dollars a
month.”

At nisi prius the defendant pleaded nw! tiel record, with a brief
statement that ¢ the recognizance. originally returned to and made
a record in said supreme judicial court in the original action, was
taken from the files of court without leave of court, and the
recognizance now in suit was substituted therefor by the plain-
tiff ’s counsel, and so the records of said court have been tampered
with.”

The replication affirmed such record.

The evidence, admitted against plaintiff’s objection, tended to
show that, after the entry of the recogrizance and the filing by
the clerk, it was taken by the plaintiff’s attorney, a few days
before the date of the writ, February 5, 1876, and when returned
to the files was in the changed form hereinbefore stated.

The facts are summarized in the opinion.

A. H. Ware, for the plaintiff.

The memorandum of recognizance should be full and complete.
If the magistrate discovers that the first one is deficient or erro-
neous, it is proper for him to certify and send up a full and cor-
rect one, either upon his own motion or upon the suggestion or
request of the plaintiff ’s attorney. Cook v. Berth, 108 Mass.
73. Commonwealth v. McNeill, 19 Pick. 127.

To the points that the recognizance might be filed after the
first term or after final judgment, either in court by leave, or
in the clerk’s office ; that the clerk’s certificate of the filing is the
regular and sufficient evidence of the fact, and that neither oral
testimony nor a copy is admissible to contradict an original or
show it defective, counsel cited some of the cases found in opin-
ion, also Commonwealth v. Field, 11 Allen, 488. Common-
wealth v. Merriam, T Allen, 356. Hawkes v. Davenport, 5
Allen, 390. Benedict v. Cutting, 13 Met. 181. '

J. J. Parlin with J. H. Webster, for the defendants.
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Barrows, J. The action is debt upon a recognizance to the
plaintiff, alleged to have been entered into by the defendants
before a trial justice, May 22, 1874, in pursuance of an order of
said justice, for the removal to the then nextSeptember term of this
court, of a process of forcible entry and detainer then pending
before said justice, in which the plaintiff was complainant, and
Chase, one of these defendants, was the respondent, and had filed
a brief statement, claiming that the title of the premises described
in said process was in eertain third persons whose tenant he was.
Final judgment against said Chase in that process was rendered
in this court at the September term, 1875. The recognizance
here sued was filed February 1, 1876, and this action upon it was
commenced February 5. It is defended on two grounds.

I. The defendants claim by their brief statement, and offer
evidence tending to show, that the recognizance declared on and
produced by the plaintiff is not the one originally returned to this
court and here entered of record in the original suit, but has
been substituted for it without leave of court.

The plaintiff contends, in substance, that the memorandum of
recognizance returned to the court above should be full and cor-
rect, in accordance with the facts, setting forth the actual contract
into which the parties entered, and that a magistrate, after certi-
fying and sending up one memorandum of recognizance, if he
discovers that it is deficient or erroneous, has the right to certify
and send up a full and correct one, either upon his own motion,
or at the suggestion of counsel ; that the certificate of the clerk
upon the recognizance declared on showing that it was filed and
when, is a sufficient and conclusive recognition of it as a record
of this court, and that no oral testimony or copy of another
paper is admissible to impeach it. The evidence produced by
defendants to impeach the recognizance offered by plaintiff, con-
gists of the testimony of the clerk of the court who produced the
papers in the original suit, Ingalls v. Chase, and testified that
there was a recognizance on file at the September term, 1875 ;
that the recognizance declared on is not that one ; that he made a
copy of that recognizance and sent it to Chase’s attorney ; and he
identifies the copy produced as one which he made, and it is
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offered in evidence by the defendants as a copy of the original
recognizance.

In support of his objection to this evidence the plaintiff’s coun-
sel cites Stetson v. Corinna, 44 Maine, 29, and Leathers v.
Cooley, 49 Maine, 337. In neither of these cases was the
question here presented directly before the court for determin-
ation. Stetson v. Corinna was an action between two towns,
originally commenced before a justice of the peace, and brought
into this court by appeal taken by the defendants; and the main
question for decision was whether, after many continuances and a
trial and verdict for the defendants, the plaintiff’s motion to
dismiss the appeal for want of a proper recognizance, first made
after the overruling of various motions for a new trial by them
filed, ought to be sustained, on the ground that the court had no
jurisdiction of the case by reason of the insufficiency of the

. recognizance.

Several valid and sufficient reasons were urged by different
members of the court for holding that the court had jurisdiction
and that the motion to dismiss could not be sustained, and among
other things it was said that a copy is not admissible to contradict
an original record or to show it defective; but the remark was
made of a copy which had been originally sent up instead of the
original with the appeal papers by the justice, and the original
record which was referred to as not liable to be thus contradicted
was the amended recognizance, filed by leave of court after the
motion to dismiss the appeal. The court properly held that a
recognizance filed by leave of court became a part of the records
of the court ; that it might be so filed at any time, and it was of
such a recognizance that it was said that “ no case had been cited
to show that it could be contradicted or impeached by what pur-
ported to be a copy.” ;

In Zeathers v. Cooley, 49 Maine, 337, the principal question
was whether the clerk’s minutes upon the docket of the court,
showing the amount of debt and costs recovered, was, in the
absence of an extended record, sufficient and conelusive proof, in
an action upon the recognizance, of the rendition of a final judg-
ment for the plaintiff, so as to preclude evidence from the clerk
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- of a non-compliance with the rule of court, requiring papers to be
filed within a certain time, to authorize the clerk to extend and
complete the record. In view of the well known practice of
clerks to make such entries on their dockets, in the presence and
under the authority of the court, and the established presumption
that they are so made, and the consequent decisions in Zongley
v. Vose, 27 Maine, 179, and Read v. Sutton, 2 Cush. 115,
that this presumption cannot be controlled by the testimony of the
clerk or judge, the court held in ZLeathers v. Cvooley that there
was sufficient and conclusive proof of final judgment in favor of
the plaintiff in the original suit to enable him to maintain an
action upon the recognizance. This was the matter to which the
attention of the court was mainly directed, and this the extent of
their decision upon the conclusiveness of memoranda made by the
clerk. They held also that the fact that the recognizance was not
entered at large upon the record before suit brought upon it would
not defeat the action, that it was sufficient that it had been
returned to and placed on the files of the court, as the clerk’s
memorandum upon the back of it showed; but their attention
was not called to the question which we have here to pass upon,
whether the presumption arising from such filing by the clerk is,
like that, from the entry by him upon the docket of the rendition
of judgment for a party for a certain sum for debt or costs,
conclusive, and not subject to be controlled by the testimony
of clerk or judge that it was made without the permission of the
court.

That the memorandum of the clerk upon the recognizance here
sued is thus conclusive, the plaintiff’s counsel contends, upon the
authority of Cook v. Berth,108 Mass. 73, where in a suit upon
an amended recognizance, sent in by a justice of the peace about the .
time of the rendition of judgment in the superior court upon
the appealed case, and filed by the clerk of the superior court,
the supreme court of Massachusetts held, after verdict for the
plaintiff in the superior court, that, notwithstanding the first
recognizance sent in by the magistrate was differently condi-
tioned, the amended recognizance was properly filed; that the
amendment must be taken to have been allowed by the superior
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court; that no oral evidence was reccivable to contradict the
recognizance as finally certified by the magistrate and entered of
record in the superior court, and that the plaintiff was entitled to
judgment wupon the recognizance as amended. The case as
reported seems to go far to sustain the doctrine for which the
plaintiff’s counsel here contends. But we are left by the opin-
ion somewhat wuncertain how far the action of the superior
court in permitting the amended recognizance to go asevidence to
the jury and instructing them to return a verdict for plaintiff
thereon, was regarded as equivalent to a previous permission to
make the amendment. Some of the remarks in the opinion seem
to indicate that it was this subsequent recognition by the court,
rather than the clerk’s minutes of filing, which the supreme court
deemed conclusive as to the character of the recognizance as a
record. .

" However this may be, when we find ourselves called upon to
settle the question whether the clerk’s filing upon a document of
this description will, ¢pso facto, make it a record of this court,
from a simple inspection of which the rights of the parties are to
be determined, we feel bound to say that we cannot give that
effect to this act of the clerk when a second recognizance has
been returned, differing from the first, unless it is made to appear
that the act of filing and entering it of record has been either
authorized or ratified by a judge of the court. These memo-
randa and loose papers are managed and cared for very differently
from the entries made by the clerk upon his docket. They are
less vigilantly inspected, both by the clerks and the members of
the bar. -

We believe it to be a common practice with our clerks to
file papers upon the request of counsel with little or no previous
examination beyond what is necessary to ascertain the name of
the case to which they relate, leaving the character and purport of
them to be learned subsequently as occasion may require. We
owe it to the purity and verity of our records to hold that where
one recognizance has been returned by the magistrate, allowing
an appeal, and duly entered upon our records, another shall not
be permitted to take its place so as to have the effect of another
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and different record, without the sanction of some judge of the
court who is satisfied that truth and justice require it, and that
the proposed amendment is in accordance with the actual facts,
and truly sets forth the contract into which the parties entered.
‘Where uncertainty has been produced as to which is the true
record by the return of more than one memorandum, we do not
think we can safely lay it down as a universal rule, that the
clerk’s filing upon the last one, ex v¢ facti, establishes that as the
record of the court or the contract of the parties. We cannot admit
that after having returned one memorandum of recognizance, which
has regularly become of record with us, the magistrate who allowed
the appeal may, of his own motion or at the instance of the attorney
of one of the parties, without the permission of some member of
the court, substitute another, which shall supersede the first and
be entitled to superior faith and credit merely because it is the
last version of the matter which he has chosen to give. Such a
proceeding amounts to a correction of the records of this court,
which only the court itself has the right to make.

In Commonwealth v. McNeill, 19 Pick. 127, it appears (p.
129) that the amended recognizance was ordered to be filed and
recorded in the court to which it was transmitted. We readily
agree that, in the absence of anything to indicate that there has
been an interpolation or substitution, the clerk’s filing of the
recognizance is a sufficient entry of it upon our records to entitle
the party interested to maintain an action upon itewhen final
judgment in the original suit has been rendered in his favor, that
it is not indispensable to the maintenance of a suit on the
recognizance that it should be returned to the court at the term to
which the appeal is taken, or even during the pendency of the orig-
inal suit ; and that no special authority from the judge is neces-
sary to justify the filing of one such memorandum from the
magistrate allowing the appeal.

So it was held in Zeathers v. Cooley, 49 Maine, 337, and that
is as far as the decision goes on that point. In Stetson v. Cor-
nna, ubi suprae, leave of court was asked and granted for the
filing of the amended record and recognizance. It may be
assumed that such leave will always be granted when it is made
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to appear to a judge of the court that truth and justice require it.
The necessity for such amendments when they can be truthfully
made is adverted to in State v. Young, 56 Maine, 219. But the
better practice is to have them made, as amendments of officer’s
returns are, after application to the court, setting out the nature
of the amendment proposed, and giving opportunity for inquiry,
and upon the consent of the judge thus procured.

In the absence of such consent or of a subsequent recognition and
ratification of the amended record by some act more formal than
the ordinary indorsement made by the clerk upon the filing of
any paper, we cannot give effect to the questionable and equivo-
cal return, as to a record of this court.

While we see no cause to attribute any willful breach of good
practice or morals to the attorney or the magistrate in the present
case, it is clear that the practice is one which would open an easy
way to great abuses, and that it cannot be allowed. The plaintiff
is not entitled to judgment on such a record as this.

II. Such being the conclusion, we have no occasion now to
consider the other objection to the maintenance of the suit, except
ag it illustrates the truth of Gibson, C. J.’s remarks respecting ‘“the
remarkable inaptitude of magistrates in these matters,” and the
perverse propensity of most people to try how far they can
deviate from the requirements of a statute without forfeiting the
benefit of its provisions.

The original process was transferred by the magistrate to this
court without trial because the defendant by his pleadings claimed
that the title to the premises was in his lessors. The recognizance
should have been conditioned simply as prescribed in R. 8., ¢. 94,
§ 6, for the payment of ¢ all intervening damages and costs and a
reasonable rent for the premises.” But the recognizance sued is
conditioned for the payment of “all intervening costs and dam-
ages and a reasonable rent for said premises, which I, the said
justice, adjudge to be at the rate of three dollars a month ”—thus
apparently superadding in a mutilated condition a portion of the
condition of the recognizance required by § 8 to be given by a
defendant in such a process upon appeal, after trial before the
justice.
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‘What the effect of inserting in these recognizances conditions
other than those which are called for by the statute has been held
to be, may be seen by referring to Lane v. Crosby, 42 Maine,
327. Dennison v. Mason, 36 Maine, 431. French v. Snell, 37
Maine, 100. Owen v. Daniels, 21 Maine, 180.

Whether the superflious matter here introduced necessarily
vitiates the recognizance, or might properly be rejected as sar-
plusage, it would be useless now to inquire.

Judgment for defendants.

ArprEroN, C. J., Warton, DickersoN, Danrorra and PEerErs,
Jd., concurred.

Freperick Fox, administrator, with the will annexed, of the
estate of Samuel Rumery, vs. WitLiam RuMery ef als.

Cumberland. Decided April 1, 1878.

Will. Acceleration of remainders.

A remainder taking effect after a life estate is accelerated by any cause which
removes the prior life estate out of the way.

The testator by will gave his wife, in lieu of dower, one-half of his property,
real and personal, for her life, with power to sell and make such reinvest-
ments as she deemed expedient, with a devise over to his adopted son.
Held, a gift to the wife of only a life estate with power of alienation for
reinvestment only, and a valid devise over both as to real and personal
estate.

Where, in the same case, the wife waived the provisions in the will and
accepted dower and allowance instead, Held, that the devise over was not
thereby abrogated; that the effect as to the surplus was the extinction of
the widow’s life estate therein and the acceleration of the rights of the
second taker.

BiLL 1v EQUITY, asking the construction of the will of Samuel
Rumery, of Westbrook, who died March 12, 1873, without issue,
leaving property, real and personal, amounting to $248,236.25,
disposed of by will dated May 7, 1867, containing six items.

The first provides for payment of debts and funeral expenses.
The second gives $10,000, in five shares of $2000 each, to his
father, brother, sister and representatives of deceased sisters, each
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share in case of no surviving representative to be divided among
the others, conditioned substantially on his leaving an estate of
$40,000.

The third gives to his wife, R achel Ann Rumery, in lieu of dower,
one-half of his remaining estate, real, personal or mixed, for and
during her life, and closes thus: ¢ Granting her full power and
authority to sell, transfer, assign and convey each and every part
and parcel of said half part, whether real or personal, by suffi-
cient deeds and guaranties, according to her own judgmeut, will
or pleasure, and with the right to select from my estate, after a
just and lawful appraisal, the half part in value, whether real,
personal or mixed, which she may choose and prefer, and make
such reinvestments of the proceeds of any such sales or transfers
as she may deem expedient; and after her decease, should my
adopted son, Samuel Dayton Rumery, survive her, 1 give,
bequeath and devise all the then existing remainder of said half
part, to the trustee hereinafter provided, for the uses and trusts,
intents and purposes, and to be disposed of in precisely the same
manner as is hereinafter provided in the fourth or immediately
gucceeding article or paragraph.”

The fourth names William Henry Dennett, a relative by mar-
riage, trustee of the property left, after his wife’s selection, for
the use of his adopted son, Samuel Dayton Rumery, with specific
and particular directions; on his death with children, they to
represent him; if without children, then his share to go to the
widow of the testator.

The fifth, in the event of the death of his wife and adopted son
without issue, gives the remainder to his lawful heirs.

The sixth names his wife executrix.

The widow waived her rights under the will, received her
dower in real estate inventoried at $31,875, and an allowance of
$100,000 from the personal estate. She declined to act as exccu-
trix and the plaintiff was appointed administrator with the will
annexed. Dennett declined to act as trustee, and Edward A.
Noyes was appointed in his stead.

The administrator submitted several questions to the law court,
but the answer to the first renders it unnecessary to state the
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others. The first relates to the disposition of the overplus of the
estate after the payment of the $10,000 legacy, one-half of the
residue to the trustee for the adopted son, the allowance to the
widow, the debts and the expenses of administration. The inquiry
is, whether it should go to the heirs or to the trustee.

N. Webb, for the trustee and cestui que trust, contended that
it was the manifest intention of the testator to dispose of his
whole estate by will, and that he had done so.

B. Bradbury, for the heirs, admitting that such was his inten-
tion, contended that the devise and bequest of real and personal
property to the wife with power to sell amounted to a gift of the
personal and of the fee in the real estate, but that her unforeseen
action in waiving the provision of a life interest of about one-half
the estate under the will and in accepting dower in one-third of
the realty and an allowance of $100,000 of the personal had left
a portion of both real and personal estate undisposed of, which by
law should go to the heirs; and that, even if his first position
was not tenable, they were entitled to a life interest. [ Reporter’s
note. See Blatchford v. Newberry. The Reporter, vol. 6, p.
265.]

N. Webb, in reply. The power to sell and reinvest is not in
law a right-ont gift. True, the widow has waived provisions
under the will so far as they are in her favor ; she has no power
to waive provisions in favor of the other legatee and devisee. In:
case of her death before his, the property was all to be his; her
waiver extingnished her rights, and accelerated his in so much of
it as was not included in her allowance.

Barrows, J. What was the testator’s intention? Are the
terms of his will such that we can give effect to that intention
consistently with the rules of law? These are the fundamental
inquiries, upon the answers to which the rights and duties of these
parties depend.

His heirs at law claim that, by reason of his widow’s refusal to-
accept the provision made for her by the will, that portion of’
the estate given to her therein in lieu of dower remains undis-
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posed of by the testator, and what is left of it, after deducting
the sum allowed her by the probate judge, under R. S., c. 65, §
21, descends to them subject to her right of dower in the realty,
~ and that the trustee for the adopted son can take nothing under
the will except the moiety devised to him by the fourth item; in
other words, that by reason of the widow’s election to take her
dower and allowance, the third item of the will becomes entirely
inoperative, and so much of the estate as the testator therein
attempts to dispose of must descend in the same manner and to
the same persons as if the estate were intestate.

To reach this result it is claimed, in behalf of the heirs, that
the entire interest and estate in that moiety of the property,
devised in the third item to the wife of the testator, was vested in
her by the terms used, and nothing remained to pass under that
item to the trustee in any event, whether the wite accepted or
rejected the provision in the will. In brief, the claim is, that
upon a proper construction of the third item, one-half of the
property, real and personal, not previously disposed of, to be
selected by her, in value according to the appraisal, was given
absolutely to the wife, and not being accepted by her, is left to be
disposed of according to law under the statutes regulating the
descent and distribution of intestate estates.

It is unquestionably true that if the devise of an estate be
rejected by the devisee, and there be no other disposition of the
estate in the will, it will descend to the heirs at law. Bugbee v.
Sargent, 23 Maine, 269.

That this result would be contrary to the intention of the testa-
tor here is obvious, and is substantially admitted by the learned
counsel for the heirs when he claims that the testator ¢ did not
imagine that his wife would renounce the provisions of the will,
and so made no provision for that contingency.”

It would indeed be difficult to imagine why she should renounce
the provisions made for her in the will if the construction which
the counsel seeks to give it could prevail. Is it the true con-
struction %

Judge Redfield, in his treatise on Wills, Part II, c. 13, Sect. 6, §
48, remarks: ¢ The courts have for a long time inclined very
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decidedly against adopting any construction of wills which would
result in partial intestacy, unless absolutely forced upon them.
This has been done partly as a rule of policy, perhaps, but mainly
as one calculated to carry into effect the presumed intention of
the testator.”

In the interpretation of any particular clause in a will, we are
to give effect to the intention of the testator as manifest from an
examination of the whole will, when not incounsistent with the
rules of law. The clause is to be considered in connection with
all the others, and with the main design of the testator, and such
a construction adopted if possible, as will give effect to the whole
and to the general intent, although thereby some departure from
a literal construction of the clause in question may be necessary.
Morton v. Barrett, 22 Maine, 257. We observe, in the first
place, that by the second item in his will the testator makes a
certain provision for his heirs at law, coupled with certain condi-
tions, limited in amount “ not to exceed in any event the sum of
ten thousand dollars,” carefully divided, with elaborate directions
for distribution among the survivors in case of the decease of any

' of the beneficiaries named in the item.

It is plain that this was the extent of the intended bounty in
that quarter, except in a certain contingency to be hereafter
noticed. If the heirs at law are entitled to more, it is in opposi-
tion to the purpose of the testator expressly declared. The bulk
of his fortune was to go for the use and benefit of his wife and
adopted son, under certain limitations and restrictions.

And what was thus given to the wife and adopted son respect-

- ively, in case of the death of either, was to enure to the benefit of

the other. Only “in the event of the decease of my wife Rachel

Ann, -and adopted son Samuel, without lawful issue, and the '
termination of the estates herein created,” was the remainder to

go to his lawful heirs.

That the courts have carefully refrained from permitting the
wife’s election to affect the testamentary dispositions made by the
husband, beyond what necessarily results from the wife’s exercise
of her paramount right, may be seen by a reference to Perkins v.
Little, 1 Maine, 148, 152, where the wife’s right under the stat-



126 FOX ?. RUMERY.

utes then existing was confined to her dower in the realty, and to
personalty not disposed of by the will. It was enlarged by giving
the judge of probate discretionary power over the personalty gen-
erally, by c. 180, laws of 1835. But the idea still lingered that
the amount of property undisposed of by the will was a matter to
be considered in the exercise of the probate judge’s discretionary
power. See remarks of Wells, J., in Hastings v. Clifford, 32
Maine, 182, 136.

It is certain that her election cannot be held to affect the dispo-
sition of any actual subsisting remainder of the property devised
to her, beyond what results from the exercise of the discretionary
power now confided to the judge of probate to make her an
allowance as if the husband had died intestate. The claim made
by the heirs can prevail only by establishing the proposition that
the third item of the will must be construed as passing to the wife
the entire property and control of the moiety therein devised to
her. Otherwise, the wite’s election of dower and allowance can-
not defeat the remainder therein given to the trustee for the
adopted son.

To support his construction, the counsel for the heirs calls
attention to the right given her in this third item, to select the
half of the estate, after an appraisal, ¢ whether real, personal or
mixed, which she may choose and prefer,” and the ‘full power
and authority to sell, transfer, assign and convey each and every
part or parcel of said half part, whether real or personal, by
sufficient deeds and guaranties according to her own judgment,
will and pleasure ;” and he relies upon the cases of Ramsdell v.
Ramsdell, 21 Maine, 288, 298, and Pickering v. Langdon, 22
Maine, 413, as clearly establishing the doctrine that such absolute
power of disposal in the first taker will render the devise over
inoperative. This is true ; but to reach the conclusion which he
seeks, we must overlook the equally clear provisions in this item
that the property is given to her “ for her use, benefit and advan-
tage, for and during her life,” and that the power of disposal is
apparently for the limited purpose of enabling her to ‘ make such
reinvestments of the proceeds of any such sales or transfers as
she may deem expedient.”
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Taking all the provisions together, as we are bound to do, we
think that under this item the wife would take only the use and
income during her life of the moiety which she might select
at the appraisal, and that the power of disposal was given to her
for the limited purpose of reinvestment in that which might
promise an increase of income without exposing herself or her
estate to liability for any loss that might acerue from an unwise
or unfortunate change of the investment. The authority to
“ make such reinvestments of the proceeds of any such sales or
transfers as she may deem expedient ” was needless if the fee in
the realty and the absolute dominion of the personalty had been
given, and the existence of such a provision is not reconcilable
with such a design on the part of the testator. Coupled as it is
with the power of disposal, it gives emphasis to the limitation to
her of the “use, benefit and advantage, for and during her life,”
and goes far to make it certain that, while he designed she should
control the management of her moiety during her life, free from
liability for the consequences of mistake in such management, it
was the use and income only which was to be hers, and the rest
was to go at her decease to the trustee for the adopted son.

Nor does it make any practical difference with regard to the
construction that a large part of this moiety was in personal
estate. While it is true, as stated by Chancellor Kent, vol. II, p.
352, 4th Ed., that formerly, at common law, the doctrine was that
there could be no limitation over of a chattel but a gift for life
carried the absolute interest, it was long ago settled that a gift of
a chattel for life was a gift of the use only, and the remainder
over was good as an executory devise. Kent’s Com. wbi supra,
and cases there cited in notes. Field v. Hitchcock, 17 Pick. 182.
Homer v. Shelton, 2 Met. 194.

It is to be regretted that the courts ever thought it necessary
to transfer the terms “remainder and executory devise” from their
original application to real property to provisions respecting per-
sonal property. Owing to the different nature of the subject, the
analogy will seldom if ever be perfect, and in some respects will
always be absolutely defective. Yet the transmutation has
encumbered the attempts of judges to give a reasonable operation
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to testamentary dispositions respecting the personalty to an incon-
venient extent, and we admire their ingenious efforts to give
effect to the testator’s intentions consistently with the technicali-
ties thus needlessly imported, much as we should the labored per-
formance of a dancer in fetters—for the agility displayed, rather
than for the grace of the movement.

And sometimes, while they recognize a legitimate intention of
the testator, their best efforts fail to extricate it from an entangle-
ment of technicalities which have no proper applieation, so as to
-give it its just effect. It would be much simpler to recognize the
essential distinction between a remainder in real estate and a
remainder of personal property, and to determine where and to
what extent a bequest of an interest ¢» fufuro in the latter could
be regarded as lawful and protected, if we were untrammeled by
the refinements and subtleties which have grown up about the
ownership and tenure of real estate.

But perhaps at this day it wounld be too sweeping a change to
discard the terms so long used, and it may be that if we keep the
cardinal object of inquiry, the legitimate intention of the testator,
carefully in view, the obstacles to a satisfactory conclusion will
commonly be found fewer than might be anticipated.

Suffice it, in the present case, to say that, giving their due force
to all the clauses and provisions of the third item, the interest
given to the wife in her moiety was for life only, with special
power of alienation for the purpose of changing the investment
only, and that this is consistent with a valid devise and bequest
over to the trustee for the adopted son, and brings the case within
the exception to the general rule, which 'is expressly recognized
in Ramsdell v. Ramsdell, 21 Maine, 288, 295, as follows:
“Where a life estate only is clearly given to the first taker, with
an express power, on a certain event or for a certain purpose, to
dispose of the property, the life estate is not by such a power
enlarged to a fee, or absolute right; and the devise over will be
good.” See, also, McLellan v. Turner, 15 Maine, 436. Shaw v.
Hussey, 41 Maine, 495. Willing v. Baine, 3 Peere Wiﬂiams,
113. Walker v. Main, 1 Jac. & Walker, 1. Humphreys v.
Howes, 1 Russ. & Mylne, 639. Morris v. Belyea, 13 N. Y. 273.
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The devise over to the trustee, being valid and effective, 8an-
not be treated as expunged by the wife’s rejection of the life
estate given her in the third item, so as to leave any portion of
her moiety undisposed of by the will. The effect thereby pro-
duced is that the wife takes her dower in the realty, and one
hundred thousand dollars allowed her by the judge of probate,
leaving the remainder of that moiety to pass, under the provisions
of the will, to the trustee for the adopted son. That remainder
is, to all.practical intents and purposes, what is spoken of by the
testator in the third item as being at the decease of his wife “the
then existing remainder of said half part.”

All the wife’s interest in it is at an end as much as if she were
dead. The rule is that the extinction of the first interest carved
out of the estate only accelerates the right of the second taker.
Taylor v. Wendel, 4 Bradford Sur. Rep. 325. This is the only
disposition of this surplus of the wife’s moiety which is consistent
with the testator’s declared will. He could not control his wife’s
right to prefer her dower and allowance to the life estate which
he gave her, nor could she by exercising that right abrogate the
disposition which he had made of any surplus of the estate after
satisfying her legal claims.

Thus, in Adams v. Gillespie, 2 Jones Eq., N. C. 244, where a
testator gave personal property to his wife for her life, and after
her decease to his daughter for her life, and then to the daughter’s
children, and the wife rejected the provision for her in the will, it
'was held that the bequest to the daughter took effect imme-
diately.

In Firth v. Denny, 2 Allen, 468, 470, Merrick, J., speaking of
the renunciation by the wife of testamentary provisions in her
favor, says: ¢ But this rennnciation annulled only those. pro-
visions in the will in which she had a personal interest. It could
not revoke or invalidate the bequests to other legatees, nor in any
way affect them except by causing a diminution of the remain-
ing part of the estate out of which they were to be paid.”

In Plympton v. Plympion, 6 Allen, 178, also, the obvious pro-
priety of giving full effect to bequests to other legatees in case
of renunciation by the widow, so far as any estate remains from
which such bequests can be paid, is recognized.
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One unavoidable result of the election of dower and allowance
by the widow in the present case is to take from the trustee for
the adopted son absolutely the remainder devised to him in the
third item to the extent of the allowance, which by force of law
and the action of the judge of probate has now become the prop-
erty of Rachel Ann Rumery. Due regard for the testator’s dis-
position of his property requires that, so far as this loss can be
made up by an earlier reception of the surplus remaining after
setting out the dower and paying the allowance, (her life estate in
which surplus the widow rejects) the partial compensation for the
ultimate diminution shall be afforded. It is this remainder
alone which is impaired by the widow’s election. The legacies to
the testator’s kindred are not diminished by the substitution of
dower and allowance for the life estate given to the widow, but
are paid in full. Thus, they, experiencing no loss, have no claim
for reimbursement out of what is left from the estate renounced.
Nor is their contingent interest under item five, which is there
made dependent upon the death of the widow and adopted
son without lawful issue, in any manner endangered or impaired
if. we allow this surplus to pass at once to the trustee, for it is to
be held by him upon the specific trusts declared, and in case of
the death .of the adopted son without lawful issue before he
arrives at the age of thirty-five years, they would be entitled to
all that may have been added to the trust fund by making over
to it what the wife has renounced. And it is only in that contin-
gency that the testator intended they should receive any. benefit
from the estate beyond the specific legacies in the second item.

Holding as we do, that the waiver by the wife of the provisions
of the will in her favor, and the subsequent reception of her
dower and allowance, operates upon the excess of that half of the
estate as her death would have done in case she had accepted
what was given her by the will, and that these proceedings
exactly define the existing remainder, which under the third item
was to go to the trustee, we give effect to all the provisions of the
will as nearly as may be under the new condition of things
brought about by the wife’s election.

‘We accordingly answer the first question propounded in the
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bill as follows: Edward A. Noyes, as trustee under the will, is
entitled to the entire realty, subject to the dower set out to the
widow, and he is also entitled to the balance of the personal
property which may remain in the hands of the administrator,
after the payment of the balance of the allowance and all Jegal
debts and expenses of administration, to be disposed of upon and
according to the trusts declared in the will, and the heirs at law
are entitled to no part thereof ; and this answer necessarily dis-
posés of all the remaining questions.
Decree accordingly.
Costs and reasonable expenses of
all parties, for counsel fees
or otherwise, in this proceed-
ing to be paid out of the estate,
and charged by the adminis-
trator in his account.

Arrrrrox, C. J., Warrton, VireiN, PerErs and Liseey, JJ.,
concurred.

Pirvan Morean, appellant, vs. J. Crarres HerLer.

Cumberland. Decided April 2, 1878.

Set-off. Measure of damages.

In an action on account annexed, where a set-off was filed by defendant and
a counter set-off by plaintiff, the presiding justice instructed the jury, If,
upon the whole account, you find as much due the defendant as there is
due the plaintiff, your verdict will be for the defendant.”” Held, erroneous,
and that the verdict should be, “ nothing due either party.”” R.S.,c. 82, §
60. .

When A has been wrongfully prevented by B from completing his contract,
the measure of damages is the difference between the price agreed and what
it would cost A to complete it.

On ExceprIONS from the superior court.
ACCOUNT ANNEXED.

M. P. Frank, for the plaintiff.
P. Bonney, for the defendant.
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Arpreron, C. J. This is an action of assumpsit upon an
account annexed, to which the defendant filed an account in set-
off, for labor done on plaintiff’s stable in the spring of 1871,
under a contract to do all the work necessary to build the stable
for $80. The plaintiff filed, in set-off, an account for certain
articles, which he claimed were in payment of the labor done by
defendant upon his stable.

The presiding justice instructed the jury as follows: “You
will determine how much is due on this account in set-off, and
allow what is justly due from the plaintiff to the defendant. You
will then determine how much is due upon the counter account in
get-off, filed by the plaintiff, and deduct it from the other. If,
upon the whole accounts, you find as much due the defendant as
there is due the plaintiff, your verdict will be for the defendant.”

This instruction was erroncous; as, if the verdict is to stand, the
plaintiff will be liable for costs, when by the statute he should
not be so liable.

By R. S., c. 82, § 60, “ When no balance is found due to-
either party, no costs are recoverable. The party recovering a
balance recovers costs.”

The plaintiff’s requested instruction was in accordance with the
statute, and should have been given, otherwise the defendant
would be entitled to recover costs as the prevailing party, by
§ 104.

The account in set-off was for labor done under a contract
which the defendant claimed he was prevented from performing
by the wrongful act of the plaintiff.

Upon the question of damages the plaintiff requested the fol-
lowing instruction: “If the contract yas broken by the act of
the plaintiff, the defendant would be entitled to a reasonable com-
pensation for the work done under the contract, having reference,
however, in the estimation of such compensation, to the contract
price.”

This was not given, reference in the estimation of such com-
pensation to the contract price being eliminated from the rule
given as to damages, and the jury were directed to allow for the
work done under the contract whatever it was reasonably worth.

.
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The contract was an element proper to be considered by the
jury in their assessment of damages, and it was withdrawn from
their consideration. It was the estimate made by the parties of
the price to be paid for the work to be done. It was evidence,
which with other proofs, should have been submitted to the jury.

The true rule seems to be this: When a plaintiff has been
wrongfully prevented by the defendant from completing his con-
tract, the measure of damages is the difference between the price
agreed upon to be paid for its performance and what it would cost
the plaintiff to complete it. Myers v. York & Cumberland
Railroad, 2 Curtis, C. C. 28. Philadelphia & W. &. B. Rail-
road v. Howard, 13 How. 307, 310. The defendant was entitled

to have this rule given.
Lxceptions sustained.

‘Warton, Barrows, DAnrorTH, PrrERs and LiBsEY, JJ., con-
curred.

TroMas WARREN ¢f als. administrators of the estate of Samuel
‘Whitmore, vs. Sere WEBB ¢t al.

Hancock. Decided April 2, 1878.

Will. Words—use and benefit.

The testator by will gave to his wife for and during herlife, all his estate real
and personal, to have and to hold to her and her assigns for the term afore-
said for her proper use, benefit and support and maintenance, and after her
decease said estate or the residue and remainder thereof to his children.
Held, 1. Not to be an absolute gift to the wife of the real or personal estate
but that she took a life estate with an implied power to sell the real estate
upon the happening of the contingency and to effectuate the purpose men-
tioned in the will. 2. That the personal estate she might, at her discre-
tion, convert into money or other property, reduce the effects and credits to
cash or exchange them for other property, invest or change the investment
of the money, and in all respects manage the property as a prudent owner
would to facilitate proper use and benefit therefrom. 8. That where she
applied money and an unpaid note to the part payment of a vessel built by
the maker of the note, that the executor could not recover of the maker
either for the note or the money,

Words, ‘‘use and benefit,”” and “ support and maintenance,” see opinion.

ON REPORT.
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AssumpsiT, on a promissory note of defendants for $666.66,
dated February 6, 1864 ; also for $1,545, cash received by them
of testator’s widow.

The defense was that, although the note and the money were
the property of the testator, yet they were given to her by will ;
and having been applied by her in payment to the maker of the
note for one-quarter of the schooner “A. H. Whitmore,” built by
him, the executor could not rightfully recover for the note or the
money. '

The plaintiff’s position was that the will did not authorize such
an appropriation.

The facts, sufficient to raise the legal points, are stated in the
opinion.

C. J. Abbot, for the plaintiffs.

A. Wiswell & A. P. Wiswell with C. A. Spofford, for the
defendants.

Dickerson, J. This case is presented on report, and involves
a construction of the will of Samuel Whitmore, late of Deer
Isle, deceased. The principal questions arise under the second
item in the will, which is as follows: ¢I give, bequeath and
devise to my beloved wife, Abigail H. Whitmore, for and during
her natural life, all my estate and property, real, personal and.
mixed, wherever found and however situated, to have and to hold
the same to her and her assigns, for and during the term afore-
said, for her proper use, benefit and support and maintenance;
and after her decease, said estate and property, or the residue and
remainder thereof, to be legally divided to and among my chil-
dren, namely,” ete. The first item of the will provides for the
payment of the testator’s debts and funeral charges by his execu-
tors, Seth Whitmore and William Whitmore, who returned an
inventory of the estate in June, 1867. One of the executors,
William Whitmore, died before any account was filed by the
executors in the probate court. Seth Whitmore, the surviving
executor, filed the first and only account in the probate court, in
June, 1870, charging himself with the personal estate, and giving
credit to the estate for debts paid, including the sum of $2,747.56
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paid to the widow. That account shows a balance, due the estate
from the executors, of $121.27. Subsequently to filing this
account, Seth Whitmore resigned his trust as executor, where-
upon the present plaintiffs, Thomas Warren and Franklin Clos-
son, were appointed administrators de bonis non; they filed an
inventory in the probate court, December term, 1871, consisting
of real estate appraised at $230.00, and personal property, mostly
household furniture, amounting to $208.00. No question arises
with regard to the payment of the debts or funeral charges of
the testator, who died April 3, A. D. 1864.

The intention of the testator, as deduced from the language of
the instrument, is the criterion for the interpretation of wills.
When ascertained, such intention is to have effect, unless it is
incousistent with the rules of law. The disposing words of the
will, “give, bequeath and devise” to the testator’s wife all his
property, real and personal, “during her natural life,” with
remainder over to his children, creates a life estate only, unless
the subseqnent langnage enlarges, limits or qualifies their meaning.
But for the limitation of the habendum, “ during the term afore-
said,” that would seem to enlarge the estate created; but with
that limitation it does not admit of that construction. It is, how-
ever, clear that the subsequent words, ¢ for her proper use” and
“benefit,” are not synonymous with the phrase, ¢for her support
and maintenance,” but have a more enlarged signification, and
imply that the devisee was not only to have simply * her support
and maintenance ” out of the estate, but, also, a right to employ
it for her advantage, gain and profit. Her right of “use” and
“Dbenefit ” was superadded to her right of “support” and ¢ main-
tenance ;” otherwise those prior words are meaningless. Conse-
quently the devisee had such power over and control of the estate
devised as was reasonably necessary, not only to secure her “ sup-
port” and ¢ main tenance,” but, also, to facilitate her ¢ proper
use ” and “ benefit” thereof. '

The subsequent clause, providing for the division, among the
testator’s children, of “said estate and property, or the residue
and remainder thereof,” after the devisee’s decease, has the same
implication. This language necessarily implies the liability of the
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estate to be diminished while in the hands of the devisee, and as
there is no provision in the will for its diminution except
through her agency,her right of control and even of disposal, at
least npon the happening of one or more of the contingencies
contemplated in the will, is inescapable. Something more must
have been intended by this phraseology than ¢ the residue and
remainder,” after the ordinary wear and tear of the property,
natural decay and loss by inevitable accident, else the rights of
the remainder-man would have been expressly qualified by
such contingencies. Besides, the law would take notice of such
considerations in determining the rights of parties, whether men-
tioned in the will or not.

In Harris v. Knapp, 21 Pick. 412, 416, a case strongly analo-
gous to the one at bar, the testatrix devised one-half of what
remained of her real and persona\l estate to her daughter, for
her use and disposal during her life,” and whatever should remain
at her death she gave to other relatives. The court gave great
force and effect to the phrase, ¢ whatever shall remain at her
death,” deducing from it the ¢onclusive implication that the
devisee had the right to dispose of the property. The use of the
word “disposal ” in the will, however, undoubtedly contributed
to the conclusion arrived at by the court.

In Stevens v. Winship, 1 Pick. 818, the court held that
the wife took only a life estate with a contingent power to
sell, under a will devising a messnage to her for life and giving
. her full power to sell all his real and personal estate for -her com-
fortable support, in case she should stand in need. In that case,
it was decided that the wife took only a life estate with a contin-
gent power to sell, and that the burden is on those claiming
under the wife to show that the power was well execated, and
that the contingency had happened ; and that the jury were to
determine whether the contingency existed. See, also, Larned
v. Bridge, 17 Pick. 339.

In Scott v. Perkins,©8 Maine, 22, 35, the bequest was of the
estate and income, to be disposed of for the devisee’s comfort and
convenience during life, and the court held that she had a right
to sell and dispose of the personal estate when that was necessary
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for her comfort and convenience, and that it was for the jury to
determine whether such contingency had arisen, in a controversy
between the vendee of the personal estate, who purchased it of
the devisee, and a third party, having received delivery of it from
the administrator. The jury found for the vendee of the devisee,
and the court sustained their verdict.

The principal case is obviously no stronger in support of the
devisee’s unqunalified power of disposal than the last two cases
cited, where the word ¢ disposal” was used in the will and the
court substantially denied such power. It is more like Downing
v. Johnson, 5 Coldw. (Tenn.) 229, where the bequest was to the
wife ¢ of the whole estate, both real and personal, for and during
her natural life, to be by her freely possessed and enjoyed.
the balance of the property, money or other effects that might be
on hand at her decease,” to go to others. In that case the court
held that the wife was entitled to the possession, use and enjoy-
ment, during her life, of all the property belonging to the testator
at the time of his death, and that if her support and maintenance,
in her discretion, required it, she could consume the corpus of the
entire estate except the land.

The court are of opinion that it was not the intention of the
testator to empower his widow to sell the estate bequeathed to
her, in any event, at her will and pleasure, but that she took a
life estate, with an implied power to sell upon the happening of
the contingeney or contingencies, and to effectuate the purposes
mentioned in the will ; her power to sell depended upon these ; if
they did not require a disposal of the property the widow had orly
a life estate. The court are also of opinion that,in order to give
full scope and effect to the testator’s words, “ for her proper use ”
and “ benefit,” he must have intended to give his widow the pos-
session, management and control of all the bequeathed estate, both
real and personal, and that,in respect to the personal estate at least,
she might, at her discretion, convert it into money or other property,
reduce the effects and credits to cash or exchange them for other
property, invest or change the investment of the money, and, in
all respects, manage the property as a prudent owner would in
order to facilitate his proper use and benefit therefrom.
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It follows that this action cannot be maintained. The testimony
on both sides conclusively shows that the proceeds of the note of
$666.66, bequeathed to Mrs. Whitmore and payable by the defend-
ants to the testator, and also the sum of $1,545,—amounting in all
to $2,319.36—sought to be recovered in this action, were appro-
priated for the payment of one-quarter of the schooner “ A. H.
Whitmore,” with her knowledge and consent, and at her instance,
and with the concurrence of the then executors, for her benefit.
Seth Whitmore, one of the executors, introduced by the plaintiffs,
testified that, according to his best recollection, the note was paid
by Webb & Whitmore at the request of his mother, the devisee ;
that he paid the $1,545 to the same parties, and that he under-
stood those funds were paid in towards a quarter of the schooner
“A. H. Whitmore;” “the note,” he adds, “ was reckoned in on
the fixing up of the sum that was due for this part of the ves-
gel. . . Mother had no money but what was left her by father
in his will. . . T paid that money to Webb & Whitmore
because my mother requested me to.”

The evidence shows that the ¢ A. . Whitmore ” was built by
Jeremiah Burnham ; that the devisee, Mrs. Abigail H. Whit-
more, agreed in writing to take one-quarter, and that Seth Webb,
one of the defendants, finally took the remaining three-quarters.
Seth Webb testified that the devisee paid for one-quarter of the
vessel through Seth Whitmore, one ot the executors, and that he
paid about $2,319 for Mrs. Whitmore. The books of Webb &
‘Whitmore, in their account with the estate of Samuel Whitmore,
show a charge against the estate of $2,319.36, for one-fourth of
schooner ¢ A. H. Whitmore,” on July 9, 1867; and C. H. L.
Webb, their book-keeper, testified that ¢ the charge of $2,319.36
was cash for one~quarter of the ‘A. H. Whitmore,” paid out by
‘Webb & Whitmore.”

Although Seth Webb appears as sole owner of the schooner
“A. H. Whitmore ” in the temporary register issued upon the
master carpenter’s certificate, and also in the enrollments of the
vessgel subsequently issued, and although, owing to a disagreement
of the parties, no bill of sale was ever issued to the devisee or
the executors, of one-quarter of the schooner, yet these considera-
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tions are by no means conclusive that Seth Webb was in fact sole
owner. On the contrary, the evidence conclusively shows that
Seth Webb paid for three-fourths of the vessel only in his own
right, and that the proceeds of the note in question, and the other
sumt of $1,545, received from Seth Whitmore, executor, by
direction of the devisee, were appropriated for the payment of
one-quarter of the “A. H. Whitmore,” by direction and for the
benefit of the testator’s widow. In doing this, as we have seen,
the devisee exercised the power given her under the will, to con-
vert the choses in action bequeathed to her into money or per-
sonal property, and also to invest the money thus received in
personal property. The proceeds of the note and the other
money sued for, having been lawfully appropriated in accor dance
with the intention and direction of the devisee, cannot be recov-
ered of the defendants in this action.

Judgment for defendants.

ArrreroN, C.J, DanrorrH, Virein, PrrERs and Lissry, JJ.,
concurred.

Evererr E. Reap, petitioner for partition, vs. WiLLiam F.
Hiurox et of.

Androscoggin. Decided April 3, 1878.

Deed. Married woman. Estoppel.

J R conveyed his one hundred acre farm to his daughter M for her life, with
remainder to her heirs. In the lifetime of M, her daughter (M J R) joined
in a warranty deed of thirty-nine acres of it to C. Held, that the death of the
mother in the lifetime of the daughter confirmed C’s title to M J R’s share
of the thirty-nine acres. Held, also, that the fact that M J R was married
at the time she joined her husband in the deed did not raise the vexed ques-
tion whether a married woman is estopped by the covenants in her deed
from setting up an after acquired title against her grantee. The source of
her title was the deed of her grandfather made long before hers.

ON REPORT.

‘PETITION FOR PARTITION.

A. M. Pulsifer, W. W. Bolster & J. R. Hosley, for the peti--

tioner.

N. Morrill, for the respondents.



140 READ 9. HILTON.

Barrows, J. The farm, of which the petitioner claims to own
an undivided half and prays to have the same set off to him in
severalty, consists of one hundred acres or thereabouts, and was
conveyed March 20,1845, by John Randall to Margaret Read,
wife of Ammi C. Read, and grandmother of the petitioner *for
her use and benefit during her lifetime, and after her decease to
her legal heirs, to them and their heirs and assigns forever.”

Margaret Read had two children, Alvah J. Read, the father of
the petitioner, and Margaret J., who intermarried with Oliver E.
Randall in 1856. The respondents have whatever title to a part
and parcel of this farm passed by a deed to John Carville, dated
February 11, 1861, and executed by Margaret Read and her hus-
band, her daughter Margaret J. Randall and her husband, and by
Alvah J. Read and his wife, the parents of the petitioner, in which
they assume to convey some thirty-nine acres by metes and bounds
with general covenants of warranty.

Alvah J. Read died in 1861, and Margaret Read in 1866.
Under this deed the case finds that the grantor of the respondents
went into possession of the thirty-nine acres and he and they have
had the exclusive possession thereof, with the consent of the co-ten-
ants in the farm, for more than six years prior to the date of the
petition for partition, and have made improvements thereon, and
therefore they claim that these matters should be considered in
making the partition in accordance with R. 8., ¢. 88, § 16.

The petitioner denies that the respondents have any interest or
estate in the premises, and, consequently, their right to the bene-
fit of their possession and improvements under said section.

He claims that all the estate which passed to John Carville by
virtue of the deed of February 11, 1861, from Margaret Read and
her children, was the life cstate of Margaret Read.

This claim is so obviously subversive of the intent and expecta-
tion of all the parties to that deed that it cannot be allowed, unless
we find that some rule of law imperatively requires it.

We think that withont touching the vexed question, whether
the after acquired estate of a married woman enures to her gran-
tee by way of estoppel, we may well hold that the respondents’ gran-
tor acquired Margaret J. Randall’s interest in the premises con-
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veyed. The foundation of the petitioner’s title, as well as that of
the respondents’, is the deed first mentioned from John Randall
to Margaret Read, which gave a life estate to Margaret herself,
with remainder in fee to her heirs in accordance with statute pro-
visions then and ever since in force in this state. R. S., 1841, c.
91,812. R.S., 1857 and 1871, c. 73,§ 6. The most favorable
view for the petitioner which can be taken is that it was a contin-
gent remainder or an estate in expectancy in them during the life of
Margaret Read. In other words, as by the deed of John Randall
the estate was ultimately to vest in the heirs of Margaret Read,
and as 80 long as she was living it was uncertain who her heirs would
be, the titles of Alvah J. Read and Margaret J. Randall, respect-
ively, to one-half of the farm when they joined with their mother
in conveying the thirty-nine acres to Carville, were subject to the
contingency of the death of Margaret Read in their life time.

They each had a contingent remainder, or estate in expectancy,
of one-half the farm, which was to go to their respective heirs in
the event of their death during the life of Margaret Read.

By R. 8., c. 78, § 8, “when a contingent remaiuder, executory
devise, or estate in expectancy is so limited to a person that it will,
in case of his death before the happening of such contingency,
descend in fee simple to his heirs, he may before it happens con-
vey or devise it subject to the contingency.”

While, upon a strict technical and grainmatical construction the
case before us is not within the letter of this law, it is within its
spirit and within the mischief which the statute was designed to
remedy. It was intended to prevent the injustice which would
follow if the heir after indirectly profiting through the reception
by his ancestor’s estate of the purchase money of the property
could avail himself of a technical defect in the conveyance, and
reclaim the property itself, notwithstanding the ancestor’s right
to it had become perfected after the execution of his deed.

Applying the rule thus furnished to the case before us, Alvah J.
Read’s deed would pass his interest in the farm subject to
the contingency of his surviving his mother, which he did not do,
and hence, his heir, the petitioner, takes his half directly under
John Randall’s deed, and the only remedy of the grantee is upon
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the covenants of Alvah J.. But the estate of Margaret J. Randall
was perfected by the happening of the contingency, and the
respondents are entitled to her rights which by force of the stat-
ute she might lawfully convey when she did convey them, subject
only to the contingency which in her case fell out favorably for
her grantee.

Even if this petitioneris in a position to assert a technical defect
in his adversary’s title, which may well be doubted, seeing that his
right to all to which he can make any show of title in himself is
conceded, neither of the positions which he takes to defeat the
respondents’ title can be sustained.

Not only did Margaret J. Randall have a contingent remainder
or an expectant estate in the premises which she might lawfully
convey subject to the contingency, by force of the statute, but the
title in her which the petitioner seeks to set up is in no proper
sense a subsequently acquired title. It exists only by force of John
Randall’s deed. She can claim nothing as heir of Margaret Read
whose interest passed to Carville by the same deed in whiech Mar-
garet J. Randall joined. When what was before a contingent
remainder became not merely a vested remainder but an estate in
fee simple in Margaret J. Randall or her assigns on the death of
her mother, the source of her title to it was not changed. All the
title she ever had was acquired by virtue of John Randall’s deed
long before her deed to Carville. That the contingent future inter-
est ripened in the lapse of time to an absolute estate does not
affect the time of its acquisition. That is determined only by its
source.

The case of Jackson v. Vanderheyden, 17 Johns. 167, much
relied on by the petitioner, recognizes the right of a married
woman to convey not only an existing but a contingent future
interest in real estate, while it denies only the doctrine that her
deed with covenants of warranty will operate as an. estoppel
against her assertion of a snbsequently acquired interest.

The interest of Margaret J. Randall cannot be so regarded, and
it is not necessary to the proper decision of this case to settle a
question upon which such jurists as Spencer, C. J., and Parsons,
C. J., seem to have entertained different ideas.
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The respondent, Hilton, shows a warranty deed to himself from
8. L. Hill, prior deeds which give him a good title to a portion of
the land embraced in the petition as tenant in common with the
petitioner, possession in himself and his grantors in accordance with
these conveyances for sixteen years and improvements which enti-
tle him to have the setting off of the petitioner’s half of the farm
made in accordance with R. 8., c. 88, § 16.

The petitioner’s counsel does not undertake to deny this, pro-
vided the respondents’ seizin and title to some portion of the prem-
ises are established. '

Judgment for partition. The petition-
er’s undivided half of the premises
described in his petition to be set off,
subject to and in accordance with I.
S., c. 88, §16, as claimed by respond-
ents.

Warton, DanrortH, Vircin and Prrers, JJ., concurred.

Arrarvs E. Durein vs. Jouxy W. DyEr.

Androscoggin. Decided April 3, 1878.
Hoops.

No action can be maintained for the price of hoops, sold in contravention of
the provision of R. 8., c. 41, § 21.

Sale and delivery before being culled, etc., as therein provided, is in contra-
vention thereof.

ON EXCEPTIONS.

AccouNT ANNEXED, for 7150 hoops, at $35 per

M, $250.25; 1000 barrel hoops at $16 ; in all, $266.25

Credit, by cash, $200 ; hoops returned, $19 ;
paid for freight, $1; in all, 220.00
Balance due, $46.25

Plea, general issue.

It appeared at the trial that the hoops were sold by the plain-
tiff to the defendant before they had been culled and branded by
the proper officer, and a certificate given by him specifying the
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number, quality and guantity thereof, as required by R. S., c. 41,
§ 21 ; but the presiding justice, to enable the jury to pass upon
other grounds of defense, instructed them that the action might
be maintained, notwithstanding the non-compliance with the
statute. The verdict was for the plaintiff for the balance
claimed ; and the defendant alleged exceptions.

M. M. Butler & C. F. Libby, for the defendant, relied upon
R. 8., c. 41, 5 21.

M. T. Ludden, for the plaintiff, contended that the statute
phrase, “delivered on sale,” was technical, and did not apply to
a case where the owner sold his own hoops ; that it was not like
the case of selling coal without a certificate of weight.

Virein, J. The rule is well established that contracts for the
sale of chattels entered into in contravention of the terms and
policy of a statute, cannot be enforced; and it is immaterial
whether the sale is expressly prohibited, or a penalty imposed
therefor, becanse the imposition of a penalty in such case implies
a prohibition. Cundell v. Dawson, 4 C. B. 376, 399. Buxton
v. Hamblen, 32 Maine, 448. Foye v. Southard, 54 Maine, 147.
S. C. 64 Maine, 389. Miller v. Post, 1 Allen 434. Libbey v.
Downey, 5 Allen, 299

By R. 8., c. 41, § 21, no person shall deliver on sale any hoops,
before they have been culled and branded by the proper officer,
and a certificate thereof given by him specifying the number,
quality and quantity thereof, under a penalty of two dollars a
thousand.

It is admitted that the hoops in question were sold and
delivered without any compliance with the foregoing provisions of
the statute. The sale was, therefore, in plain contravention of
its salutary provisions and cannot be enforced.

The decision in Abbott v. Goodwin, 37 Maine, 203, is not
inconsistent with the rule adopted in the case at bar. The
language of the statute then before the court was materially dif-
ferent from the one now construed; and that decision will be
coufined to the facts there found. Lxceptions sustained.

ArrrEron, C. J., Warron, Barrows, PereErs and Liseey, JJ.,
concurred.
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INHABITANTS OF FRYEBURG ¥S. INHABITANTS OF BROWNFIELD.

Oxford. Decided April 3, 1878.

Paouper. Pleading. Demurrer. Declaration. Trial.

In a declaration for pauper supplies furnished a married woman, it is not
necessary to aver that the husband’s settlement was in the defendant town,
or that he was unable to support her. Itis sufficient to aver that the set-
tlement of the person receiving the supplies was in the defendant town,
and that, at the time the supplies were furnished, she was destitute and
needed the relief.

The plaintiffs ¢ aver that within three months next after the second day of
June aforesaid, to wit: on the fourth day of June, in the year eighteen
hundred and seventy-five, the overseers of the poor of said Fryeburg sent a
written notice signed by them, stating the facts aforesaid respecting the
said Georgiana Booth, to the overseers of the poor of the said town of
Brownfield, and requesting them to remove the said Georgiana Booth.”
Held, a sufficient averment of notice.

Judgment upon a demurrer, not filed at the first term, is final. The defend-
ant cannot withdraw his demurrer and plead anew. His right to do so is
limited by statute to demurrers filed at the first term.

A form of declaration held good on demurrer. See statement of case.

Ox~ ExcePTIONS to the overruling of the defendants’ demurrer
to the declaration, and of their motion for leave to withdraw their

demurrer, and plead anew.
Casg, for pauper supplies.

Declaration, for that heretofore, to wit: On the second day of
June, in the year of our Lord one thousand eight hundred and
seventy-five, Georgiana Booth, who was then and there and still
is the lawful wite of Frank Booth of said Brownfield, had and
for a long time prior thereto and ever since has had her lawful
settlement in said town of Brownfield, by reason whereof, the
said town of Brownfield, during all of said time was and still is
liable for her support, and on said second day of June aforesaid,
the said Georgiana Booth, so having her lawful settlement in said
town of Brownfield, was found in said town of Fryeburg desti-
tute and ou account of poverty in need of relief; wherefore
being so found, the overseers of the poor of said town of Frye-
burg relieved the said Georgiana Booth, by then and there in said
town of Fryeburg furnishing and providing for her, proper, neces-
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sary and snfficient food, lodging and medical supplies mentioned
in the schedule hereto annexed. And the plaintiffs aver that all
the expenses in relieving the said Georgiana Booth, mentioned in
said schedule, remaining unpaid and amounting to the sum of
forty dollars and fifty cents, were necessary and reasonable. And
the plaintiffs further aver that within three months next after the
said second day of June aforesaid, to wit: on the fourth day of
June, in the year eighteen hundred and seventy-five, the over-
seers of the poor of said Fryeburg sent a written notice signed
by them, stating the facts aforesaid respecting the said Georgiana
Booth, to the overseers of the poor of the said town of Brown-
field, and requesting them to remove the said Georgiana Booth ;
but they refused and neglected so to do. Whereby and by reason
whereof, the said inhabitants of Brownfield became liable, and in
consideration thereof, .then and there promised the plaintiffs to
pay them the sum of forty dollars and fifty cents on demand.”
The action was entered at the March term, 1876, and contin-
ued to the December term, and on the first day put on the trial
docket. On the sixth day the defendants filed a special demur-
rer, which was joined by the plaintiffs and overruled by the pre-
siding justice ; whereupon and before exceptions filed and allowed,
the defendants moved for leave to plead anew instanter and pro-
ceed to trial to the jury ; but the presiding justice overruled the
motion, on the ground that the ruling on the demurrer precluded
the defendants’ right to trial ; whereupon the defendants moved
for leave to withdraw the demurrer; but the presiding justice
overruled the motion, and the defendants alleged exceptions.

J. B. Eaton, for the defendants.
D. R. Hastings, for the plaintiffs.

Warron, J. This isan action to recover for panper supplies
furnished one Georgiana Booth, wife of Frank Booth. The
defendants demurred to the declaration.

I. The first reason assigned for the demurrer is that the declara-
tion does not aver that the pauper’s husband was not able to sup-
port her. Such an averment is not necessary. It is sufficient to
aver that, at the time the supplies were furnished, the person
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receiving them was destitute and needed relief. This is averred.

II. The second reason assigned for the demurrer is that the
declaration does not aver that the husband’s settlement was in the
defendant town. Such an averment is not necessary. It is suf
ficient to aver that the settlement of the person receiving the sup-
plies was in the defendant town. The settlement of the wife
may or may not be in the same town as that of her husband. A
married woman has the settlement of her husband if he has any
in the state ; if he has not, her own settlement is not affected by
the marriage. R. 8., ec. 24, § 1. The wife’s settlement is averred
to be in the defendant town. As she was the only person helped,
no other averment upon this point was necessary.

III. The third objection made to the declaration is that it does
not contain a sufficient averment of notice to the defendant town.
We think it does. Upon this point the declaration is very full
and explicit, and contains all which, in our judgment, such a
declaration shounld contain. ’

IV. The defendants complain because they were not allowed
to withdraw their demurrer and plead anew, after it had ,been
joined by the plaintiffs and ruled upon by the presiding judge.
This complaint is groundless. A demurrer, not filed at the first
term, cannot be withdrawn withous leave of the court and of the
opposite party. ¢If the demurrer is filed at the first term and
overruled, the defendant may plead anew on payment of costs
from the time it was filed, unless it is adjudged frivolous and
intended for delay, in which case judgment shall be entered.”
But when, as in this case, the demurrer is not filed at the first
term, and leave of the court and of the opposite party to with-
draw it is not obtained, no such right exists. The judgment in
such a case is final. R. S, e. 82, § 19. Winthrop Savings
Bank v. Blake, 66 Maine, 285. State v. Peck, 60 Maine, 498.

Exceptions overruled.

Arrreron, C.J., Barrows, Virein, PrrErRs and Lissey, JJ.,
concurred.
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Joux E. Moorg vs. OBapiag Durain.
York. Decided April 3, 1878.

False imprisonment.

D had a contract with the city made while he was a member of the city gov-
ernment for renewing a bridge which necessitated the removal of the old
structure, and had collected his materials at the point where they were to be
used. A controversy arose between D and the city authorities as to the suit-
ableness of the materials; and the defendant, who was city marshal, by direc-
tion of the city authorities, for this reason, notified D and his men not to
remove the old bridge or proceed with the work. The defendant knew that
the plaintiff was in the employ of D, but on his refusal to desist from the work,
arrested him without a warrant, committed him to jail until a warrant
could be procured, and took him before the municipal court on a charge of
obstructing the highway by removing the planking from the bridge. Held,
that, inasmuch as the city authorities at the time of the arrest had not
claimed that the contract was void because D was a member of the city gov-
ernment, or given any notice to that effect, but were insisting on its per-
formance, the contract could not be regarded as an absolute nullity, and
that although the use of so much force as might be necessary to prevent the
plaintiff from proceeding with the' work might be justified, the arrest and
imprisonment of the plaintiff without legal process was not justifiable.
But Held, further, that under all the circumstances of the case, the damages
assessed ($500) were grossly excessive.

Ox ExceprTIONS and MOTION,

TrEspass.

L. T. Drew with H. H. Burbank & F. W. Guptill, for the
defendant.
E. Eastman & G. C. Yeaton, for the plaintiff.

Barrows, J.  Plaintiff declares for an assault and false impris-
onment which defendant claims to justify under the following cir-
cumstances: One Deering had a contract with the city of Saco
for the rebuilding of a bridg¢. Plaintiff was in his employ and
engaged under his orders in removing the old structure. Defend-
ant was city marshal, and, a¢ting under the orders of the mayor
and the committee on streets who had & controversy with Deering
as to the fitness of the materials which he had procured to answer
his contract, notified the contractor not to remove the old bridge,
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ordered the plaintiff to desist from his work, and on his refusal
arrested him without a warrant, put him in jail until a warrant
could be procured and took him before the municipal court on a
charge of obstructing the highway by removing the planking of
the bridge. Defendant knew that Deering had such a contract
and that the plaintiff was in Deering’s employ ; but he claims that
under the city ordinances his official duty required him to protect
the city property and to remove all impediments and obstructions
in the streets, and that he might rightfully obey the order of the
mayor to prevent the contractor and his men from tearing up the
old bridge, and for this purpose might lawfully arrest the plain-
tiff and hold him until a warrant could be procured.

At the trial it appeared that Deering was an alderman of the
city when he made the contract aforesaid, and defendant further
contended that the contract was void under the provisions of R. 8.,
c. 3,§ 29, and afforded no justification to the contractor or his men,
and that they were mere trespassers in removing the old bridge,
and that he might properly deal with them as he did, under the
provisions of R. S., ¢. 133, § 4, which authorizes city marshals
and certain other officers to arrest and detain persons found violat-
ing any law of the state or any legal ordinance or by-law of a
town until a legal warrant can be obtained. It did not appear
however that at the time of the arrest, any question as to the
validity of the contract with Deering had arisen ; but, on the con-
trary, that the only ground for the interference by the mayor and
the committee on streets was the claim that the timber procured
by him was not what the contract called for.

Hereupon the presiding judge instructed the jury in substance
that, had the city repudiated the contract on the ground of its
being in violation of R. 8., c. 8, § 29, then Deering and his men
might have been regarded as trespassers, violating the law, and
defendant as justified in making the arrest; butif the city officers
were attempting to stop the work on the ground that the timber
procured by the contractor was not suitable, and were not design-
ing to annul or repudiate the contract itself, but only contesting
the mode in which it should be carried out as to the materials,
claiming no advantage and giving no notice that the contract was
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forbidden by the statute, then, in such case, the plaintiff was at
work under at least an apparent authority or license and color of
right, and he would not be engaged in committing a breach of the
peace, or violating any law of the state, for which his arrest without
a warrant could be justified ; and this would be so, although the
contractor had promised the city officials the day before that he
would desist from the work until the question as to the suitable-
ness of the materials could be settled ; that perhaps the use of so
much force as might have been necessary to prevent the plaintift
from going on with the work on the bridge might have been justi-
fied, but not his arrest and imprisonment without a warrant. Of
these instructions the defendant complains, and plausibly insists
in argument that when the contractor was forbidden to proceed
with the work under a contract which the statute declares void,
there was an end of any justification for him or his men, and
they were all trespassers destroying the city property, and liable
to arrest without legal process.

But we think that so long as the city authorities recognized the
contract as valid and subsisting, and were disputing with the con-
tractor only as to the manner in which he proposed to perform it,
it could not be regarded as an absolute nullity, nor the workmen

“employed in executing it as engaged in a breach of the peace, or
in the violation of any law of the state, or by-law of the city so
as to subject them to an arrest and imprisonment without a
warrant.

Instances are numerons where, both in statutes and decisions,
the words void and voidable are used indifferently; the word
void being often employed where it is plain that voidable would
convey more accurately the signification intended. Van Shaack
v. Robbins, 36 Iowa, 201. Brown v. Brown, 50 N. H. 538,
552. Kearney v. Vaughan, 50 Mo. 284. Pearsoll v. Chapin,
44 Pa. 8t. 9. Seylar v. Carson, 69 Pa. St. 81, 87, 88.

It would be contrary to reason and justice to subject the
~ contractor’s employees to summary arrest and imprisonment upon
the verbal order of the city authorities, when there was nothing
inherently wrong in the nature or terms of the contract they were
engaged in executing, but solely on account of the personal inca-

\
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pacity of one of the contracting parties, (a fact not then recog-
nized by either) so long as both parties were proceeding under
the contract as if it were valid and binding, and insisting upon its
performance accordingly.

The instructions given placed the case upon the right footing
before the jury. So much force as was necessary to prevent the
plaintiff and the other employees of the contractor from proceed-
ing, until the question as to the materials was settled, was justi-
fied. But, as observed by Patterson, J., in Wheeler v. Whiting,
9 Car. & P. 262, the taking into custody without a warrant is a dif-
ferent thing. See, also, Howell v. Jackson, 6 Car. & P. 723, as to
what will justify an arrest without process as for a breach of
the peace.

But, while the defendant’s act was not technically justifiable, and
the instructions of the presiding jndge rightly held him responsible
therefor, the damages assessed were exorbitant. The testimony
indicates no injury to the plaintift except a very brief detention.
The defendant courteously, distinctly and repeatedly warned him
to desist before the arrest, nor were his acts apparently dictated
by any feeling of ill will or disposition wantonly to oppress the
plaintiff ; nor would it seem that the plaintiff’s character or feel-
ings could have suffered much. In such a controversy among the
city authorities, he was even more likely to be regarded as the
hero of the occasion than as an offender against the law. The
defendant might naturally believe it to be his duty to obey the
orders of the municipal authorities where the interests of the city
were concerned ; and where, through mistake, without malice he
oversteps the line of his duty, he is not responsible beyond the
amount necessary to compensate the injured party. The aim of
the plaintiff seems to have been vengeance, and not redress. We
think the entry should be,

Ezceptions overruled. Motion sustained,
unless the plaintiff remits all over $100.
If he so remits, Motion overruled and
Judgment for plaintiyff for $100 and
COSts.

Arpreron, C.J., Warron, Virein, Perers and Lieeey, JJ.,
concurred.
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MareArET PERKINS ¥8. INHABITANTS OoF FAYETTE.

Kennebec. Decided April 3, 1878.

Way—defective.

A town is not required to render its roads passable for traveling for the entire
width of their located limits, but only to keep a width thereof in a smooth
condition, sufficient to render the passing over them safe and convenient.

A town has the right, in making or repairing a road, to remove stones and
stumps onto, and leave natural obstructions upon, the sides of a way; pro-
vided the same are situated so far from the traveled track that persons with
teams may pass without danger of coming in collision with them.

A town is not liable for damage sustained by a traveler from the fright of
his horse at meeting cows in the road with boards on their horns, and also
from a defeet in the way, the combined action of both causes oper-
ating to produce the accident. Moulton v. Sanford, 51 Maine, 127, re-af-
firmed.

ON EXCEPTIONS.

Case for personal injuries from defective highway, received
May 27, 1873.

‘Writ dated January 9, 1875. The alleged obstruction was a
large stone, which the plaintiff claimed, and there was evidence
tending to show, had been blasted and was lying within the
located limits of the road and outside the wrought part. The
side of the stone next the wrought part was on a line with
the outside of the ditch and about two feet from the wrought
part, which at this point was in good condition. The defend-
ants claimed, and introduced evidence tending to show, that
the rock was naturally there. The plaintiff was riding in a single
horse wagon with her son, who was driving, and after passing several
rods beyond the rock, some cows with boards on their horns came
to the top of a hill from an opposite direction, when the horse
became suddenly frightened and attempted to turn about in the
road. The driver jumped from the wagon, and seizing the rein
near the bit, prevented the horse from turning short about, but
could not control him. The horse turned out of the wrought
part onto the side, between the ditch and the fence, and after
going some four or five rods, in returning into the wrought part of
the road, the driver still holding by the rein, one of the forward
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wheels struck the rock, by which the wagon was upset and the
plaintiff thrown out and severely hurt.

The plaintiff’s counsel after the charge requested the following
instructions :

“If the plaintiff’s horse was uncontrollable and was running,
without any fanlt of the driver, and not in consequence of any
deficiency of the carriage or harness, or any vicious habits of the
horse, and the highway was defective, the town having notice of
the defect, and the injury resulted from such defect, the defend-
ants would be liable.”

“ Public rights of travel are not restricted to the prepared and
usually traveled path, but citizens have a right to travel over the
whole width of the way as laid out, without being subjected to
other or greater dangers than may be presented by natural obsta-
cles, or those necessarily occasioned by making and repairing the
traveled path.”

“Stones, timbers or other obstacles unnecessarily placed within
the limits of the road, outside of the traveled path, are as unlaw-
fully there as they would be in the traveled path.”

The requested instructions were refused, the presiding justice
having covered the points by contrary instructions, or such a8
were less favorable to the plaintiff. The instructions specially
objected to in the argument appear in the opinion. The verdict
was for the defendants ; and the plaintiff alleged exceptions.

L. O. Bean, for the plaintiff, asked the court to review the
decision in Moulton v. Sanford, 51 Maine, 127.

D. C. Robinson, for the defendants.

PrrErs, J A question arose at the trial as to what extent
towns were responsible for injuries to travelers, occasioned by
their teams coming in collision with obstructions on the side of
the road beyond the traveled way. The judge instructed the jury
that towns were not required to render the road passable for the
entire width of the whole located limits, and that the duty of the
town was accomplished by making a sufticient width of the road
in a smooth condition so that it would be safe and convenient for
travelers. He also directed the jury that the town had the right,
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in making or repairing a road, to remove stones and stumps onto
the sides of the way and leave natural obstructions there, pro-
vided the same were situated so far from the traveled track that
persons passing over the road with teams might pass withont
danger of coming in collision with them. We think it would be
utterly impossible for towns, as a general rule, to do more than
that. No doubt there is a chance that the team of a traveler, in
the dark or from fright of the horse or some other mishap, might
strike against a rock on the side of the way. So, if the rock was
not there, it might get into a ditch or bog or against a railing or
fence, or encounter some other disaster. It is enough that the
way is safe and convenient in view of such casualties as might
reasonably be expected to happen to travelers. All possible acci-
dents cannot be provided against by anybody. The judge did
not give the requested instructions, but in his own words covered
the grounds assumed by them, defining the municipal liability
clearly and correctly. Jokhnson v. Whitefield, 18 Maine, 286.
Dickey v. Maine Tel. Co., 46 Maine, 483.

It seems that the plaintiff’s horse became frightened at cows in
the road having boards on their horns, and, being beyond the con-
trol of the driver, turned out of the traveled way and ran around
between the ditch and the fence until the wagon brought up
against a rock on the side of the road, causing the injury com-

plained of. The instruction to the jury was that, if the accident
" was produced by the fright at the cows and also by a defect in
the way, by the combined action of both causes, the plaintiff
could not recover. This was in accordance with the doctrine
established in the leading and (in our own state) important case of
Moulton v. Sanford, 51 Maine, 127. The plaintiff; by the
learned argument of her counsel, claims that this case should be
directly and positively overruled. We are not convinced that it
would be wise to do so. We know the opposite view is taken by
geveral other courts. It is to be admitted, also, that we do not
ordinarily apply the same rule, in this respect, in cases of this kind
that we do in other classes of cases. The remedy sought for here
is statutory and not at common law. The early cases in this
state construed the statute somewhat strictly. The plaintiff con-
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tends that a town should be liable, even if the defective way is not
the sole cause of the injury, provided that the co-operating and
contributing cause is nothing for which the person injured is at
all in fault and over which he could exercise no agency or control.
This view was taken by a minority of the court in the case
alluded to, but the case was decided otherwise, upon the ground
that the positive terms of the statute, as interpreted by previous
adjudications, would not admit of such a construction. Now that
the principle has been so deliberately affirmed and established, we
have no hesitation in declaring that it should be firmly main-
tained. Its restraining influence, in view of the inconsiderateness
of juries in too many of this class of cases, cannot but be pro-
ductive of good. In this particular case, it would be difficult to
'~ see that, in any just and proper sense, any defect in the way was
even one of a combination of causes producing the accident.

Lxceptions overruled.

Avrrreron, C. J., Warron, Dickerson, Barrows and Daw-
ForTH, JJ., concurred.

Emiy A. Moopy vs. Rurus Moopy.

Kennebee. Decided April 3, 1878.
Mortgage.

Husband and wife gave a note and secured it by a mortgage on her furniture.
The husband, with money borrowed of his father, paid the note, receiving
the papers into his possession. Immediately afterwards and before separa-
tion, by arrangement between all parties except the wife, (who was not
present) the note and mortgage were assigned by the mortgagee to the
father. Held, that the wife would hold the property clear of the incum-
brance by mortgage. .

The father would have no right in the mortgage by subrogation, being under-
no obligation to pay it, and having no interest in it when it was paid.

ON EXCEPTIONS.

RepLevin by plaintiff, after the death of her husband, against
his father, the defendant, of household furniture taken by him, on
the ground that he was assignee of a mortgage to one Jacob
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Robie, joined in by her and her husband, Frank G. Moody, to
secure payment of their note of $118.05, given for an express
wagon.

Robie received payment by the same wagon returned and a
harness and note of $10, signed by the defendant, who testified :
«T proposed to Robie what T would do; to give him such prop-
erty and such money and he make the transfer to me, and he
agreed so to do and did so0.”

Robie testified: ¢ After the trade was all driven and I had
passed the papers into Frank’s hands, it was agreed that an
assignment should be made to the defendant.”

The presiding justice instructed the jury; ¢ If the settlement
between Robie, Frank Moody and his father had been perfected
by the payments of the wagon, harness and the $10.00 note, as
stated by Robie, and the note and bill of sale were given up by
Robie to Frank Moody without any agreement betwecen the par-
ties that the note and bill of sale were to be assigned to the
defendant, such settlement and delivery of the note and bill of
sale would constitute a payment of ‘the note and a discharge of
the bill of sale.” :

The verdict was for the plaintiff; and the defendant alleged
exceptions.

W. P. Whitehouse, for the defendant.
J. H. Potter, for the plaintiff.

Perers, J.  The plaintiff and her husband gave a note to one
Robie, and secured it by a mortgage or written pledge of the
furnituve in question in this suit. The defendant advanced to the
husband, who was his son, money, in whole or part, to pay the
note. Thereupon the note and mortgage were surrendered to the
husband in the presence of the defendant, the plaintiff not
appearing to be present at the time. Before the parties separ-
ated, upon re-consideration, it was determined that Robie should
assign the note and mortgage to the defendant, and he did so. It
was ruled at the trial that, as against this plaintitf, the defendant
could not receive the title in that way, if the note had been pre-
viously paid and the note and mortgage given up to one of the
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makers. The defendant contends that the retraction so imme-
diately followed the fact of payment that all that was done at the
time would be but parts of one transaction, and that it amounts
to no more than the correction of the result of a negotiation
according to the understanding of parties. Undoubtedly, if the
papers had been given up by some mistake, and not in accordance
with the intention of the parties, the error could have been recti-
fied. The fact, however, that the attempted recantation so
immediately followed the surrender of the note and mortgage
would amount to nothing, provided all the other elements
existed to constitute it a distinet and independent thing. It
would make no legal difference whether one minute or one year
separated the two acts. The mortgage had become functus
officio. For somewhat analogous cases, see Whittier v. Hemin-
way, 22 Maine 238. Larrabee v. Fairbanks, 24 Maine, 363.
Patten v. Pearson, 57 Maine, 428. Hodgskins v, Dennett, 55
Maine, 559.

In such a case as this, the law does not extend any right to the
defendant by subrogation or substitution. He was under no
obligation to pay, and had no interest in the contract personally.
The verdict finds that he advanced his money, not to uphold the
mortgage, but to extinguish it.

Exceptions overruled.

Avppreron, C. J., Warron, Diokerson, Barrows and Dan-
FORTH, JJ., concurred.
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Moses CaLu et al., in equity, vs. WirLiam J. PERkINs ef als.

Lincoln. Decided April 4, 1878.

Deposition. Trial. Evidence.

In the absence of the caption prescribed by chancery Rule X1V, which pro-
vides that the only caption required of the commissioner shall state that he
¢had this rule before him, when he executed the commission, and that he
in all respects complied with its provisions,” the caption must show that
the witness was sworn according to law, or the deposition will not be
admissible in evidence. .

A recital in the caption that the deponent was sworn “to testifiy the truth
and nothing but the truth »’ is fatally defective.

Testimony taken after publication is not admissible.

ON EXCEPTIONS.
BiLL v EQUITY, stated in 65 Maine, 439.

J. Baker, for the plaintiffs.
A. P. Gould & J. E. Moore, for the defendant, Tukey.

Virein, J. This is a bill in equity, brought to complete the
plaintiffs’ title to certain real estate, conveyed on May 10, 1862,
by James Perkins to Elizabeth A. Perkins, on which the plain-
tiffs had levied an execution in their favor against William J.
Perkins, claiming that the land in question was paid for, in part
at least, by their execution debtor, W. J. Perkins, but was con-
veyed, by his direction, to his wife Elizabeth.

At the hearing on bill, answer and proofs, the main contro-
verted fact was whether any, and if any, how much of the con-
sideration of the deed was paid from the property of the grantee’s
husband. After due consideration, this court decided that, on
account of the nature of the controversy, the conflicting character
of the testimony and the manner in which some of it was taken,
it was a proper issue to be submitted to a jury. The issue was
accordingly sent down for trial, with a specific order directing at
what term the trial should take place, etc. Among other things,
it was ordered: “ That the parties, at such trial, may read in evi-
dence such and so much as is admissible, and no other, of the
depositions taken before the publication of testimony on Februnary
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19, 1872,” ete. One of the objects of this clause in the order
was to enable the parties to retake such depositions as were open
to objections; and therefore ample time was given therefor,
should the parties prefer the retaking of depositions to wiva wvoce
testimony of former deponents.

At the trial, the deposition of W. J. Perkins and the first depo-
sition of his wife, taken in New York, on December 6, 1871,
by Edwin F. Corey, commissioner of Maine, were offered by the
plaintiffs and excluded by the presiding justice. To this ruling
the plaintiffs allege exceptions ; and the question is, were the depo-
sitions ¢ admissible.” Our opinion is clear that they were not.
The taking was attempted under Rule XIV; but it in no wise
conformed with its provisions. (1) The order did not authorize
the clerk to issue a commission to take the depositions of these
deponents ; (2) The commission was not directed to “ an attorney
at law, or to a person specially appointed by a member of the
court, or agreed upon in writing by the counsel;” (8) The
deponents were not “sworn according to law,” as required by the
rule, but “ to testify the truth and nothing but the truth,” ete.;
(4) Neither did the deponents finally “make oath to the truth of
the facts by them stated.” We do not mean to be understood as
deciding that it should appear affirmatively ‘and in detail that
every requirement of the rule has been complied with. The reg-
ulations of the rule are not so many conditions precedent, a com-
pliance with which must be shown by the caption; for the rule
itself provides that “ the only caption required of the commis-
sioner shall state that he had the rule before him when he exe-
cuted the commission, and that he in all respects complied with
its provisions.” But they are to be regarded as instructions to
guide and regulate the commissioner in the execution of his trust;
and a copy of the rule should always accompany the commission.
It should appear, however, that the deponent was at least sworn
according to law; and if it does not so appear it is fatal. Zeed
v. Boardman, 20 Pick. 441, 444. We are of the opinion, there-
fore, that these depositions were rightfully excluded.

The second deposition of Elizabeth A. Perkins, and likewise
that of Alvin F. Perkins, were excluded on the ground that they
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were taken after February 19, 1572, which was the date of the
publication of the testimony. This ruling was exactly in accord-
ance with the order and with the express provisions of Rule XIII.

The exception alleged, for the exclusion of answers to the
immaterial questions on pages three and four of the report, is not
pressed.

This suit has been pending since September, 1869. The plain-
tiffs have had ample opportunity to satisfy a jury of their vicinity
that W. J. Perkins paid some portion of the consideration of the
deed ; but, for some cause, they have not availed themselves of
this privilege. The burden is on them. We do not think we are
warranted in delaying the decision of the snit another year, for
the purpose of affording them a renewed chance, with no more
assurance of progress than before. JInterest reipublicae, ete.

Lzeeptions overruled.
ArprrroNn, C. J., Warron, Barrows and Prrers, JJ., con-

curred.
Liseey, J., having been of counsel, did not sit.

INHABITANTS OF BooruBaY vs. Bexsamiy P. Girgs et als.
Lincoln. Decided April 3, 1878.

‘Tax. Bond.

Generally the term ‘“bond ”’ implies an instrument under seal.

The official bond required of a collector of taxes must be a sealed instrument.

The words ‘* witness our hands and seals,”” when no seal is attached, will not
make the instrument, though otherwise in proper form, a bond.

An instrument, in form a bond, but containing no seal, voluntarily executed
and delivered in lieu of of a bond and accepted therefor, is valid. )

Its acceptance is a sufficient consideration to cover all official delinquencies in
not paying over money actually collected after such acceptance.

ON REPORT.

Assumpsrt, against the defendant Giles, and two other defend-
ants with him as co-promisors, for the faithful performance of
his duties as collector of taxes for the year 1869. The instru-
ment declared on was in form a statute bond but unsealed.
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It was admitted that Giles collected, of the taxes of 1869,
$9,295.45, and paid into the state, county and town treasury
$7,386.32 prior to the date of the writ, and that he paid in no
more on the tax of that year.

J. Baker with H. Ingalls, for the plaintiffs.
A. P. Gould & J. E. Moore, for the defendants.

Virein, J. At the annual meeting of the plaintiffs, held on
March 8, 1869, the defendant, Benj. P. Giles, under a sufficient
article in the warrant calling the meeting, (Deane v. Washburn,
17 Maine, 100. Spear v. Robinson, 29 Maine, 531) having been
duly elected ( Mussey v. White, 3 Maine, 290) collector of taxes;
and sworn (Bennett v. Treat, 41 Maine, 226); and never having
“refused to serve or give the requisite bond ” (Stat. 1865, ¢. 318,
incorporated into R. 8., ¢. 6, § 97. Morrell v. Sylvester, 1
Maine, 248); was an officer of the town, duly qualified to execute
any legal warrant for the collection of taxes duly committed to
him. The giving of an official bond by a collector is not, in the
absence of a demand therefor, a condition precedent to his
assuming the duties of his office, R. S. of 1857, ¢. 6, § 85, being
only directory. Stat. 1821, ¢. 116, § 23. Morrell v. Sylvester,
supra. Scarborough v. Parker, 53 Maine, 252.

The warrant accompanying the tax lists, directed and delivered
to Giles, was not, “in substance,” the one prescribed by R. S. of
1857, c. 6, § 79, in that it exempted from distress ‘“ animals”
and “other goods and chattels” exempted from attachment for
debt in addition to those exempted in § 79. And it being thus
defective, the collector was excusable for not’proceeding under it,
and he could not be held liable for non-collection of the taxes.
For it is well settled that a collector cannot be regarded as in
fault for not enforcing the collection of taxes committed to him,
when hig warrant confers no authority to distrain (Frankfort v.
White, 41 Maine, 537); or too little. Orneville v. Pearson, 61
Maine, 552. Boothbay v. Giles, 64 Maine, 403.

But while the collector was under no obligation to execute a
warrant irrcgular on its” face, the tax-payers may waive any
formal defects and pay their taxes to the collector; and if he

VOL. LXVIIL. 11
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receives them, the defective warrant is no defense against the
claim of the town for the money thus actually received. Trescott
v. Moan, 50 Maine, 347, and cases.

In August, 1869, the defendants executed and delivered to the
plaintiffs a written instrument, expressed in the precise terms of
a collector’s official bond, wherein Giles “ as principal,” and the
other defendants  as sureties,” affirm that their ‘“hands and
seals” ¢ witness ” that they ¢ are held and firmly bound ” unto the
plaintiffs “in the sum of $25.000,” to the payment of which they
“bind ” themselves, etec. The condition of this *obligation” is
in the terms of the statute. R.S. of 1857, c. 6,§ 85. The only
respect wherein this instrument differs from a complete, formal
bond of a collector is that it has no seals aflixed to the signatures.
Generally the term “bond” implies an instrument under seal;
but it does not, necessarily, one under seal, with a penalty or for-
feiture. Stone v. Bradbury, 14 Maine, 185. But the official
bond required by statute must be sealed; and such an instrument
was evidently intended to be executed by these parties, but they
accidentally omitted to affix their seals. If they had even affixed
one, it might suffice, for all the defendants might adopt that one.
Bank of Cumb. v. Bugbee, 19 Maine, 27. This instrument, how-
ever, contained none; and the fact that it contained the words
“ witness our hands and seals,” when there is no seal attached,
does not make it a bond or scaled instrument. Chilton v. People,
66 Ill. 501. The plaintiffs, therefore, did not consider it a sealed
instrument, but a simple contract, and have brought assumpsit
instead of debt.

‘What are the force and effect of this simple contract having -
the precise terms of a bond ?

A bond conditioned for * the faithful performance of the duties
of collector ” will hold him and his sureties to pay over money
which he has actually collected after the delivery of the bond.
Trescott v. Moan, 50 Maine, 847. Scarborough v. Parker, 53
Maine, 252. Why should this contract receive any different con-
struction? The contract was voluntarily and deliberately made
and delivered in lien of a sealed instrument containing the same
terms. Its acceptance by the assessors in lien of a statute bond
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is a sufficient consideration to cover all official delinquencies, so
far as not paying over money actually collected after such accept-
ance is concerned.

No question is made as to the legality of the tax. The defend-
ants admit that from July, 1869, (when he received the list) down
to May 5, 1874, (date of the writ) Giles collected $9,295.45 of
the tax of 1869, and during the same time had paid over to
the several treasurers only $7,386.32. It does not appear when
he made any part of these collections or payments. It is in
nowisedikely that he collected the whole during the ¢three or
four weeks,” which he testifies intervened between the time of
receiving the lists and that of delivery of the contract; for he
testifies simply that he had ¢ commenced ” to collect when ¢ that
paper was executed.” Whatever sum he had collected, the pay-
ments made by him, in the absence of any express appropriation
thereof, the law would apply to the oldest deficiency. The stat-
ute (R. S. of 1857, c. 6, 102) made it his “duty ” to exhibit once
in two months a true account of all moneys received on the taxes
committed to him, and produce the vouchers for money by him
paid. For some reason his sureties were warned July 1, 1871.
‘We think the evidence warrants the conclusion that the whole
deficiency arose after the delivery of the contract in suit, and that
the plaintiffs are entitled to judgment. If any part of the defi-
ciency had occurred before that date, Giles would have so testi-
fied when upon the stand. The plaintiffs should have judgment
for amount collected, less $176.61, and interest on the balance
from the date of the writ.

Avrrreron, C. J., Warron, Barrows and Perers, JJ., con-
curred. ,
Lisery, J., having been of counsel, did not sit.
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Henry W. SmvonToN ef al. vs. Francis Lorixg et al.

Cumberland. Decided April 4, 1878.

Master and servant.

The servant of the occupants of an upper tenement accidentally left open a
faucet, thereby causing the water to overflow and flood the tenement
below. Held, that the occupants of the upper tenement were liable for the
damage thereby done.

Ox rEPORT from the superior court.

OasE stated in the opinion.

A. A. Strout & G. F. Holmes, for the plaintiffs.
M. M. Butler & C. F. Libby, for the defendants.

Virain, J. In June, 1875, the plaintiffs with their stock of
goods occupied the first floor of the Stewart block, 565 Congress
street, Portland, and the defendants the hall in the third story,
together with the appurtenances thereto, including a urinal sup-
plied with Sebago water. In the night of June 20, the faucet in
the closet regulating the flow of the water into the urinal having
been left wide open, and the efflux, from some cause, not being
equal to the influx, the water overflowed the bowl and flooded
the plaintiffs’ store and injured their stock.

The defendants had possession, control and management of the
hall and its appurtenances ; and if anybody is liable for the injury
caused by the overflow, they are ; unless the fancet was left open
or the efflux obstructed ; or, in other words, unless the overflow
was caused by some stranger and without the consent of the
defendants.  Zowell v. Spaulding, 4 Cush. 277. Kirby v.
Boylston Association, 14 Gray, 249. ZLeonard v. Storer, 115
Mass. 86. Shipley v. Fifty Associates, 101 Mass. 251. 8. C.
106 Mass. 194.  Gray v. Boston Gas Light Co., 114 Mass. 149,
153.

What is the rule regulating the liability of persons having the
possession, control and management of tenements supplied with
water as this was? The plaintiffs contend, infer alia, that the
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defendants were bound at their peril absolutely to prevent injury
to others by the escape of the water, upon the principles enun-
ciated by the English courts in Fletcher v. Rylands, 1 Exch.
265. S. C. Ho. L. 330. Swmith v. Fletcher, 7 Exch. 305.
WNichols v. Marsland, L. R. 2 Exch. Div. (C. A.) 1. This doc-
trine has received a quasé approval in Ball v. Nye, 99 Mass. 582.
Wilson v. New Bedford, 108 Mass. 261, 266. While it has been
criticised in Swett v. Cutts, 50 N. H. 437 ; Brown v. Collins, 58
N. H. 442 ; and utterly denied in Zosee v. Buchanan, 51 N. Y.
476, 486. Whether the same principles will be applied by this
court to similar circumstances we need not stop to inquire until
such an occasion presents itself.

The cases holding that such a dangerous thing as fire may be
lawfully used on one’s premises are too numerous to need citation ;
and the person using it is only charged with ordinary care in its
use. By the ancient common law, the owner of a house on fire was
liable to one injured thereby, on the ground that the fire orig-
inated through some presumed negligence of the owner, not sus-
ceptible of proof. The hardship of this rule was corrected by
St. 6 Anne, ¢. 31. Every person has a right to kindle a fire on
his premises for the purposes of husbandry, and the law imposes
upon him the exercise of ordinary care, negligence being the gist
of the action for an injury occasioned by the spreading of such a
fire. Bachelder v. Heagan, 18 Maine, 32. Hewey v. Nourse,
54 Maine, 256.

The same may be said in relation to the use of gas. See,
among other cases, Holly v. Boston Gas Light Co., 8 Gray,
128. Hunt v. Lowell Gas Light Co., 1 Allen, 843. Thus it is
said in Holly v. Boston Gas Light Co.: Tt is the duty of gas
companies “ to conduct their whole business, in all its branches,
and in every particular, with ordinary prudence and care.”

The rule of ordinary care affords reasonable freedom in the use,
as well as reasonable security in the protection of property. For
the degree of care which this rule imposes must be in proportion
to the extent of injury which will be likely to result should it
prove insuflicient. In other words, ordinary care depends wholly
upon the particular facts of each case—the degree of caution and
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diligence rising, conforming to and being commensurate with the
exigencies which call for its exercise. It must be equal to the
occasion on which it is to be used, and is always to be judged of
according to the subject matter, the force and dangerous nature
of the material under one’s charge. Holly v. Boston Gas Light
Co., supra.

Negligence, which is the want or absence of ordinary care,
seems to have been the gist of all the actions, like the one at
bar, which have come under our observation. Shearman and
Redf. on Negl.,, §§ 512, 513, and notes. Thus in Moore v.
Goedel, 34 N. Y. 527, 530, for an injury caused by an overflow of
water, the court say : “ In such a case, where the occupation and
right to use the water fixtures are exclusive, the party is responsi-
ble for their proper use and proper care; and liability attaches
on proof that negligence has occurred and damage has ensued.”

Applying this principle to the facts as we believe them to be
from a careful examination of the testimony, our conclusion is
that the plaintiffs are entitled to judgment and should be com-
pensated for their loss. For, although the pipe which supplied
the water was only one-third as large as the waste pipe, the
amount of water which passed through it at any time depended
upon the head and consequent pressure. The plumber testified
that “if no cigar-stump, tobacco-quid or other obstruction got
into the bowl, with an ordinary pressure of water, it would not
run over ; ” but ¢ you could get pressure enough to run it over;”
that the greatest pressure came nights, and we might add Satur-
day nights when all the stores and other places of business were
closed. And if the self-acting stop-cock had been put in just
before, instead of soon after the time of the overflow, there would
have been no occasion for this action.

But, even if ordinary care did not require a self-acting cock,
we believe the overflow was caused by the negligence of the jani-
tor. To be sure, he testifies that when he used the urinal Friday
night he turned off the water and locked the door; that he was
there again Saturday in the forenoon, when he supposed there
was no water running, although he made no particular examina-
tion. And, while he may be sincere, we think he was mistaken.
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He had the only key to the closet. So far as the testimony dis-
closes, he was the last person to use it, and was the last person
who saw it. We cannot escape the conviction that he acciden-

tally left the cock open.
Judgment for the plaintiffs, for $520

and interest from Junes20, 1875.

Arprrron, C. J., Warron, Barrows, Perers and LisBrY, JJ.,
concurred.

Hexry Harey vs. Josgpr Hossox.

York. Decided April 4, 1878.

Amendment.

The declaration in the writis the criterion for determining what is recoverable
in an action. If the declaration is broad enough to cover a particular
claim, it may be proved and recovered, though it was not specified nor con-
templated by the plaintiff when the writ was drawn.

The filing of a bill of particulars, either upon the motion of the plaintiff or
the defendant, is not objectionable as introducing a new cause of action,
even though the plaintiff had no such cause in his mind as the bill states
when he commenced the action.

ON EXOEPTIONS AND MOTION.

AssumpsiT on account annexed to the writ, dated October 25,
1871, and returnable at the January term, 1872 :
To sawing 150 cords of wood at $2 per cord,
delivered in 1870 and 1871, $300 00
To lot of saws and belts, delivered August 17, 1871, 75 00

$375 00

At the January term, 1874, the plaintiff, on the defendant’s

motion for a statement of claim, under the second (omnibus)

count for work and labor done and the various money counts

joined, filed a specification of claim :

“ To extra pay for working lumber which had been soiled
and graveled by the freshet, at rate of one-half cent

per pair of headings made from said lumber, $120 00

Cr. by cash on account of above, 30 00

$90.00.”
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This claim the defendant resisted, contending that it had been
fully and satisfactorily adjusted long before action brought.
Upon cross-examination, the plaintiff testified that the action was
commenced by T. H. Hubbard, as his attorney; that he never
told Hubbard he had any claim against the defendant for sawing
dirty boards} that he employed Mr. Tapley, his present counsel,
a year ago; that he had never mentioned to him the existence of
any such claim till within a week of the trial ; that the reason of
his omission to speak of this matter to them was that it had
escaped his mind entirely. The defendant requested the instruc-
tion that the plaintiff could not recover upon any cause of action
which he did not contemplate as embraced in his declaration at
the time it was made.

The presiding justice declined to give the requested instruction,
but instructed the jury that the general count would cover this
bill of particulars ; that the fact that it was not in his mind was
of no legal effect, except as an item of evidence upon the question
whether he had any just claim or not; that if it was a just claim,
even if he did not have it in his mind till a week ago when con-
sulting Mr. Tapley, he was entitled to recover.

The jury returned a verdict for the plaintiff, and found spec-
ially in his favor upon the claim in the specification under the
second count ; and the defendant alleged exceptions.

I H. Burbank & J. 8. Derby, with £. B. Smith, for the
defendant.

B. P. Tapley, for the plaintiff.

~ Diokersow, J.  The declaration in the writ is the criterion for
determining what is recoverable in the suit. The law defines
and limits the nature of the claims that are provable under the
count or counts in the writ, and if these are broad enough to
cover a particular claim, it may be proved and recovered, though
it may not have been specified when the writ was drawn. When
the writ does not contain a specification of all the items claimed,
it is competent for the plaintiff, on leave of court, to supply the
omission, and if he does not, the court will order him to do
so upon motion of the defendant. The court looks to the
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declaration to ascertain what causes of action are provable under
it, and not to the mind of the plaintiff when he commenced his
action ; the intention of the plaintiff at that time to recover upon
an item not embraced within the purview of the declaration will
not av ail him, nor will his want of an intention to maintain a par-
ticular claim prevent his recovery for that, if it is recoverable
under the declaration. The rule of law was correctly stated by
the presiding justice to be, ¢ that it does not make any odds, so
far as the law is concerned, whether the plaintiff had this claim in
his mind when he had the writ made out, or not, if there was an
absolute just claim, and his writ is broad enough to cover it.”

There can be no doubt but the second count in the writ is suf-
ficient to include the disputed item for extra pay in working
soiled lumber, if it had been originally specified in the writ. As
we have seen, the due filing of that item before the cause pro-
ceeded to trial is equivalent to its original specification in the
writ, and therefore introduces no new cause of action. The posi-
tion of the counsel for the defendant, that the item in question
would not be recoverable if it was not in the mind of the plain-
tiff when the writ was drawn, is at variance with the uniform
practice of courts of common law as well as with reason and
authority. :

We perceive no sufficient ground for our interposition upon the
motion. It was a question of the weight of evidence, and that is
to be determined oftentimes by the quality rather than the
quantity of evidence. The jury saw and heard the witnesses,
and thus had a better opportunity to judge of the quality and
general weight of the evidence than the court has; and we are
not prepared to say that they so far erred in their conclusions as
to anthorize us to set aside their verdict.

LEzceptions and motion overruled.

Arrreron, C. J., Warron, Barrows, Virainy and Lieeey, JJ.,
concurred.
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Joaxn A. Robick ¢f al. vs. Josiag G. CoBurN.

Androscoggin. Decided April 4, 1878.
Trover. Sale. Principal and agent.

If the owner of an article of personal property delivers it to another to sell,
the latter has no right to deliver it to his creditor in payment of his own
pre-existing debt; and if he does so, the owner may maintain trover against
the creditor without a previous demand.

ON EXCEPTIONS.
Trover for a watch.

John W. Me¢Duffee, once the undisputed owner of the watch,
delivered it, with five others, to the plaintiffs, in pursuance of a
gale or as security. They afterwards replaced it in McDuffee’s
hands, and took from him the following writing: ¢ Lewiston,
December 23, 1874. Received of J. A. Rodick & Co. one Nord-
man, freres, stem winder, No. 21,549. Money or watch to be
returned Saturday next. Value, $200. J. W. McDuffee.”

The watch was not returned to the plaintiffs, nor was the
money paid ; there was evidence having a tendency to show that
the plaintiffs agreed that McDuffee should retain ‘the watch a
longer time, and that he did so retain it; that the watch was
afterwards injured, and that McDuffee agreed to repair it; but
‘the defendant claimed that there was no rescission of the agree-
ment under which Mc¢cDuffee held the watch. The defendant had
no knowledge of the terms upon which McDuffee held the watch
or that the plaintiffs had any interest in it. He purchased it of
MecDuffee in good faith, and paid him therefor by crediting the
amount of the purchase money upon an indebtedness of McDuffee
to him. The defendant took and used the watch as his own. No
demand was made upon the defendant, nor was there any refusal
on his part, till after the writ was placed in the officer’s hands for
service ; but there was such a demand and refusal before service of
the writ.

The defendant contended, among other things, that even if
there was an absolute sale of the watch to the plaintiffs, still,
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McDuffee so held the watch as to entitle him to it, and, as
against the plaintiffs, give a good title to the purchaser; and that
the defendant’s possession was lawful, whether he could resist a
suit by the plaintiffs for payment therefor or not ; and that, under
such circumstances, a demand and refusal were necessary to be
shown before the commencement of the suit.

Among other things not objected to, the presiding justice
charged the jury that under the evidence no demand was neces-
sary ; and upon the question of agency, as follows: ¢ The plain-
tiffs aver that they did not leave the watch with McDuffee for
sale, the last time it was delivered to him. They admit that they
had previously let him take it into his possession for the purpose
of selling it to Mr. Pilsbury, but they say the time within which
he was to sell it had passed, and not having sold it he returned it
to them, actually put it into the hands of one of them, and it was
returned to McDuffee merely for the purpose of repairs. The
defendant, on the contrary, claims, and MecDuffee their witness
testifies, that it was left with him for sale, and that his authority
to sell it continued. I instruct you that if the watch was left
with McDuffee to dispose of as he pleased, as if he was the
owner of the watch, he would have the right to sell it to
pay his own debt ; but if it was left with McDuffee to sell for the
plaintiffs, and his authority went no turther than that, it would not
justify him in turning it out to Mr. Coburn in payment of his
own debt, and such a disposition of it would constitute no defense
to the action.” — :

The verdict was for the plaintiffs; and the defendant alleged
exceptions.

W. P. Frye, J. B. Cotton & W. H. White, for the defendant.
L. H. Hutchinson & A. R. Savage, for the plaintiffs.

‘Warron, J. If the owner of an article of personal property
delivers it to another to sell, the latter has no right to deliver it
to his creditor in payment of his own pre-existing debt; and if
he does so, the owner may maintain trover against the creditor
without a previous demand.

To the point that such a disposition of the property is unauthor~
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ized. Parsons v. Webb, 8 Maine, 38. Holton v. Smith, T N.
H. 446.

To the point that no previous demand is necessary. Galvin v.
Bacon, 11 Maine, 28. Whipple v. Gilpatrick, 19 Maine, 427.
Badlam v. Tucker, 1 Pick. 389, 397. Woodbury v. Long, 8
Pick. 543. Hunt v. Holton, 13 Pick. 2186.

The instructions to the jury were in accordance with these well
established rules of law.

Exceptions overruled. Judg-
ment on the verdict.

ArrreroN, C. J., Barrows, Virein, Perers and Lisery, JJ.,
concurred.

A1BerT JEWETT vs. MARTHA A. HAMmuIN.

Oxford. Decided April 4, 1878.
Mortgage. Real action. Action.

The mortgagor cannot maintain a writ of entry against the mortgagee, or his
assignees, without showing a satisfaction of the mortgage. )

Suing the notes secured by a mortgage, and procuring judgment upon them,
without satisfaction, in no way affects the validity of the mortgage.

A writ of entry by the mortgagor, against the mortgagee or his assignee, is
not an appropriate action in which to determine the validity of an
attempted foreclosure.

ONX REPORT.

‘W=zir oF ENTRY. Plea, nul disseizin, with a brief statement
of seizin of the defendant in her own right and in fee simple by
virtue of a mortgage to her father (under whom she claims as
devisee) and a legal foreclosure thereof.

Jeremiah Woodward and wife conveyed the premises to the
plaintiff, August 27, 1857, and took back a mortgage fromn him,
May 11, 1858, to secure the payment of notes for $350; and his
interest came to the defendant by devise.

The defendant put in the record of an attempted foreclosure by
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her ‘devisor. The plaintiff put in the record of a judgment on
the notes, on which it was admitted nothing had been paid.

8. F. Gibson, for the plaintiff.
A. 8. Kimball, for the defendant.

LPer Curiam. Suing the notes secured by a mortgage, and
procuring judgment upon them, without satisfaction, in no way
affects the validity of the mortgage.

The tenant is in possession of the demanded premises, as
devisee of Jeremiah Woodward, claiming under mortgage made by
the demandant to him, dated May 11, 1858. The mortgage is a
valid subsisting mortgage. The mortgagor cannot maintain a
writ of entry against the mortgagee, or his assignees, without
éhowing a satisfaction of the mortgage.

A writ of entry by mortgagor against the mortgagee, or hig
assignee, is not an appropriate action in which to determine the
validity of an attempted foreclosure.

Demandant nonswit.

’

Ocravivs D. Doruirr ef al. vs. Boston & Maine Ramwroap.

York. Decided April 4, 1878.

Deed. Drain. Easement.

Implied granfs are not to be favored, and will not be held to exist except in
cases of clear necessity. Thus, a right of drainage through the grantor’s
adjoining land will not pass by implication, (the deed being silent upon the
subject) unless such right is clearly necessary to the beneficial enjoyment
of the estate conveyed, though a drain has already been constructed
through the adjoining land, and is in use at the time of the conveyance.

ON REPORT.

This is an action for an alleged interruption of plaintiffs’ drain,
by the erection of an abutment which prevents the use of the
drain as before. The case was referred to the presiding justice
to determine the facts, the law court to decide the questions of
law arising thereon.

The facts found are as follows: ¢ Prior to the year 1847, one



174

DOLLIFF. ¥. BOSTON & MAINE.

ELM STREET.

1

DOLLIFF.

HIINS

6

LATILS

BOSTON & MAINE RAILROAD

7
BOSTON & MAINE RAILROAD.

N

\

—




DOLLIFF ?. BOSTON & MAINE. 175

Wm. Smith was the owner of all the land lotted upon the plan,
bounded northerly by Smith street, and westerly by Main (now
Elm) street, in the city of Biddeford, and he was also at the same
time owner of, all the land opposite these lots, between Smith
street and Saco river, both running in the same general direction
and near each other. In 1847 Smith erected, on what is now lot
No. 1, (premises of plaintiffs’) at the corner of Smith and Elm
streets, a store with a dwelling overhead. In the cellar was a
living spring, the overflow of which was carried off by an under-
ground wooden drain, about six inches square in its passage, laid
several feet under the surface, and extending out from the cellar
in about the center of the lot, and running across what is now lot
“gix” and the “ passage way” and a part of lot “ceven,” wend-
ing northerly, so as to pass out from lot “seven” under Smith
street and the territory north of Smith street to the river. The
drain was maintained in this situation from 1847 until it was
interfered with when the railroad bed was constructed, in the fall
of 1871. There was nothing visible upon the face of the earth
outside the cellar of the store to indicate that there was any drain
through any of the lots, when either the plaintiffs or the defend-
ants purchased the premises hereinafter named as respectively
deeded to them.

“In 1854 the administrator of Smith laid his land on the south-
erly side of Smith street into lots, upon a plan recorded in the
registry of deeds, July 29, 1854, and in 1854 sold the different
lots, deeding them according to the plan. He first sold lot No.
" ¢one’ and buildings thereon, in the usual form of an administra-
tor’s deed, to a person under whom the plaintiffs succeeded to
their present title (in 1865). The administrator afterwards con-
veyed by the same form of deed the balance of the lots to one
Luke Hill, under whom the defendants succeeded to their present
title of lots ¢six ’ and ‘seven.

¢ The defendants located their road across number ‘seven’ in
October, 1871, and so as to pass over the drain at the easterly
corner of lot ¢seven,” but no where touching lot ‘one.” No
statutory proceedings were ever had to settle the damages for
crossing lot ¢seven ;’ but the defendants, by deed of October 13,
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1871, purchased of Locke and others lot ¢seven,’ and, by deed
of March 1, 1872, purchased of Hardy and others lot ¢six.’
The drair is not specifically named in any of the deeds of con-
veyances before enumerated; and lots ¢six’ and ¢seven’ were
conveyed to the defendants, without any exception or reservation,
by deeds of general warranty.

“In September, 1871, the defendants contrac ted with Andrews
& Haynes to do certain stone work on that portion of the road
which includes the crossing of lot ¢seven.” Under this contract
the contractors laid a solid stone abutment on the sontherly side of
Smith street, for the railroad bridge above the street to rest
upon; being upon their lot number ‘seven;’ the foundations
being deeper than the drain and cutting it off at that point. This
caused the water to flow back upon the plaintiffs’ premises, at
times filling and injuring the use of their cellar. Thereupon the
plaintiffs laid a new drain across Smith street, connecting with the
old drain at a point nearer their own premises, and westerly and
clear of the stone abutment, at a cost of $113. It would have
been practicable, so far as the lay of the land is concerned, to have
carried off the water from number ‘one’ by carrying a drain
therefrom directly to Smith street, without crossing number ‘six,’
and thence down Smith street, o as to connect with the old drain
at its passage across Smith street, costing not exceeding the sum
of $175. The plaintiffs’ damages, if entitled to recover, are
$200.”

R. P. Tapley, with 8. P. Mc Kenney, for the plaintiffs.
@. C. Yeaton, for the defendants.

Warron, J.  The plaintiffs are not entitled to recover, for the
reason that they have failed to establish a right of drainage
through the defendants’ land. Undoubtedly such a right may be
established by an implied grant as well as by an express grant.
But implied grants are not to be favored. They should not be held
to exist except in cases of clear necessity. If it is intended that
an easement shall pass as one of the appurtenances of an estate,
it is very easy to have this intention expressed in the deed. If
the deed is silent upon the subject, it is no more than fair to the
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grantor to presume that he did not so intend; and, to overcome
this presumption, to require of the party claiming the easement
clear proof that it is necessary to the beneficial enjoyment of the
estate conveyed to him. Such is the doctrine maintained in
Massachusetts, and it meets our approbation.

In Joknson v. Jordan, 2 Met. 234, the court held that where
the owner of two adjoining messuages and lots of land construets
a drain through one of them for the drainage of the other, and
then sells the lots to different purchasers on the same day, and in
the deed of the lot drained does not mention the drain, such pur-
chaser acquires no right to the use of the drain through the other
lot, if he, by reasonable labor and expense, can make a drain
without going through that lot.

In Thayer v. Payne, 2 Cush. 827, the court say that the ques-
tion in such a case is whether the drain is necessary to the bene-
ficial enjoyment of the estate conveyed; that this question
involves the inquiry whether or not a drain can be conveniently
constructed at a reasonable expense without going through the
grantor’s land ; because, if the grantee can thus furnish his prem-
ises with a drain, it cannot be necessary to the enjoyment of his
estate that he should have a drain through the grantor’s land.

Upon this point the plaintiffs’ case fails. The burden of proof
is upon them to show, not only that a drain to their premises is
necessary, but that it is necessary that it should go through the
defendants’ land. In other words, that they could not, at a
reasonable expense, provide their premises with a drain without
going through the defendants’ land. This they have failed to do.
On the contrary, it is stated as a fact in the case that such a drain
could be constructed at an expense not exceeding $175.

Judgment for defendants.

AvrpreroN, C. J:, Barrows, VireiN, Perers and Lisery, JJ.,
concurred.

VOL. LXVIII. 12



178 LANE . SMITH.

Joun LaneE vs. WiLLiam H. Smrrs.
Penobscot. Decided April 10, 1878.

Contract.

The defendant subscribed for shares in a patent right, to be held by him
without payment therefor, otherwise than by inducing others to subscribe
for shares and give their notes therefor for greatly more than the value of
the shares; the notes afterwards came into his hands by purchase, and were
by him negotiated for money and paid by the makers. Held, that these
facts would not entitle the makers to maintain an action against him for
money had and received.

ON REPORT.

Assumpsit, for money had and received, and on account
annexed, as follows: ¢“1875. September 20. To cash received
by you, as proceeds of my note, given for an interest in the Abel
Loom Corporation, the note having been obtained by fraud, and
discounted by you at Eastern bank, and you having received the
money therefor. Also, for cash paid for costs and expenses in
defending suit on said note, in favor of Amos M. Roberts, with
interest on all said sums to date, $1500.”

The case on the note is stated in Koberts v. Lane, 64 Maine,
108.

The conclusions of fact upon which the decision is based are
briefly stated in the opinion.

A. W. Paine, with whom was 4. Sanborn, for the plaintiff,
gives his version of the facts thus: One Shaw, representing the
ownership of a patent right of little or no practical value,
connived with different persons in Bangor and vicinity, of which
the defendant was one, to place it on the market for the purpose
of gain. In order to promote the object, an agreement was made
between Shaw, the defendant and others named, whereby the
property should be put up for sale as stock in an incorporated
company to be organized, by the name of the Bangor Abel Loom
Company, at the exorbitant price of $50,000, the sum to be
actually paid being only about one-half that sum. As an induce-
ment to persons to take stock at that rate, besides the presenta-
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tion of the machine under the most favorable circumstances,
these promoters agreed to sign the stock subseription liberally,
and thus afford false inducement for others under the pretense
that they had confidence in the machine; it being understood
secretly by all these confederates that these subscriptions should
be canceled as soon as the object was accomplished; and they
were 80, in fact.

In accordance with this plan, a stock subscription was started,
and the signatures of the confederates to the amount of $16,000
were made, all of which were to be canceled. Subsequent subserip-
tions were made, mostly by the same parties, for some $8,000 more,
when the plaintiff, relying upon the fairness of the transaction and
confiding in the judgment and acts of the subscribers solely, was
induced to sign for $1000.

Afterwards the subscription was filled and notes were taken.
The last subscriber thus to settle was the plaintiff, to whom was
presented the pocket-book full of notes made by the other sub-
scribers, with the assurance that all had thus settled.

The note given by the plaintiff was by the form of sale passed
to the defendant, one of the promoters, who sold it to Roberts,
and received the cash as for a good note, subject only to the
ordinary rate of discount. To this fact attaches the plaintiff’s
cause of action for money had and received for his note, illegally
and by false pretense obtained.

W. I{. McOrillis, with whom was 4. L. Simpson, for the
defendant, said, in substance, that the plaintiff subscribed on his
own judgment or disposition to take a risk, and was not induced
by the plaintiff; he saw the machine in operation, turning out
excellent and beautifully woven cloth; there was no evidence of
any inducements held out by the defendant to the plaintiff, or of
any conversation between them; that, in fact, the defendant was
disappointed as well as he; that the machine, though capable
under favorable circumstances of doing good work, had not yet
been made available in factories; that, even if there were frandu-
lent representations, the plaintiff was not in a position to recover,
not having rescinded or returned the shares.
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Dickerson, J. This is an action of assumpsit to recover of the
defendant the proceeds of the plaintiff’s promissory note, payable
to his order, indorsed by him in blank and given in payment of
his subscription for ten shares in the purchase of the patents of
the Maine Abel Loom Company, at one hundred dollars a share.
The alleged ground of recovery is that the note was obtained by
fraud and discounted by the defendant at the Eastern Bank in
Bangor.

If the action is maintainable, it is upon the count for money
had and received ; and we think that it is not maintainable upon
that count, as the evidence fails to connect the defendant, either
with the plaintiff’s subscription for stock, or his giving his note in
payment therefor, in such a way as to make him a party to the
fraud, if any there was, in either of these respects.

There is not a scintilla of evidence that the plaintiff had any
conversation with the defendant in respect to the purchase or
payment of stock in the Abel Loom Company; nor does it
appear that he requested or authorized any one to confer with or
make representations to the plaintiff upon that subject. The
plaintiff testifies that all his negotiations were conducted with
Shaw, the agent of the loom company. His language is, “I
signed the subscription paper from the representation that was
made to me by Shaw at the time, and having the list shown me
of the subseribers; . . . 1 should not have signed it if it had
not been for Jewett’s and Smith’s names on it.” The defendant
is not liable for the representations made by Shaw, as agent of
the loom company ; and this testimony of the plaintiff, therefore,
negatives the defendant’s participation in the plaintiff’s negotia-
tions for the purchase or payment of the stock in controversy.

But the plaintiff claims to hold the defendant responsible for
his original engagement with the Abel Loom Company to pay for
his shares in services and influence, and for his pretended con-
spiracy with others to hold out by the terms of subscription to
the subscribers that the price of the patents to be purchased was
$50,000, and that the subscribers were to stand upon the same foot-
ing, pro rata; whereas, the real cost of the purchase was only about
half of the sum named, and fifty per cent of the shares was sub-
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scribed for fictitiously and in bad faith, upon the express under-
standing with the vendors that such subscribers should have their
shares substantially without charge.

The obvious answer to the first of these alleged grounds of
recovery is, that it was perfectly competent for the parties to
make the contract complained of ; and as it does not appear that
the defendant, in fulfilling his part with the loom company, con-
ducted fraudulently or illegally, he cannot be held liable on this
ground. Upon the second alleged ground of the defendant’s
liability, the evidence fails to show the defendant’s knowledge or
participation in the purpose or transaction therein set forth. It
does not appear that he had any knowledge of any agreement
between Shaw and Jewett and Leavitt and others, inconsistent
with the tenor of the subscription ; he, therefore, is not liable on
account of any such agreement.

The purchase of the plaintiff ’s note and other notes given for
the patents is relied upon in the argument as a badge of fraud.
This argument, however, ceases to have any legitimate force when
it is considered that the evidence shows that that purchase had no
connection whatever with, and was entirely independent of, the
defendant’s subscription, or the payment and canceling thereof.

The defendant, as a prior signer of the agreement, whatever
may have been his reputed sagacity and wealth, did not thereby
guarantee the novelty of the invention or the value of the patents
to the subsequent subscribers. The plaintiff had the same oppor-
tunity for determining these questions as the defendant. The
machine was on public exhibition in Bangor, weaving cloth, sev-
eral days before the plaintiff snbscribed ; he repeatedly witnessed
its practical operations, and if he chose to subscribe upon the
faith of Shaw’s representations and Jewett’s and Smith’s names,
rather than upon his own judgment, he alone must abide the con-
sequences ; it was a risk of his own seeking, not Smith’s.

As now presented, the evidence fails to show that the defend-
ant made any false or fraudulent representations, used any false
pretenses, or engaged in any conspiracy, whereby the plaintiff
was induced to agree to take stock in the proposed purchase of
the Abel Loom patents, or to give his note in payment thereof.
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The defendant bought the plaintiff’s note in the market, duly
indorsed by him, for value, and we do not perceive any valid
ground for denying to him the rights and remedies that appertain
to a bona fide holder of a promissory note for value.

LPlaintiff nonsuit.

Arprron, C. J., Danrorra, Virein and Liseey, JJ., con-
curred in the result.

Dax~rorra, J. I concur in the result of the opinion in this
case that this action cannot be maintained. If at all, it can only
be for money had and received. But the defendant has had none
of the plaintiff’s money or its equivalent. Whatever might have
been his instrumentality in causing the plaintiff to give his note or
his liability, if any, in a proper form of action, the note did not
come into his hands as the direct proximate result of his fraud, if
there was any. The nhote was given to another person, who in this
transaction was not acting for or as the agent of the defendant.
On the other hand, the defendant procured the note and paid
for it a fair consideration. Legally, then, he purchased the note
by honest purchase and not by fraud. If the note had been sold
to another person it would hardly be contended that the defend-
ant would be liable in this form of action.

Lissry, J. I concur in the result in this case on two grounds.
I. On the ground stated by Judge Danforth in his note. II. The
plaintiff, by his subscription to the stock of the association,
became owner of an interest in the patent which was conveyed to
the use of the subscribers. If he was induced to subscribe and
pay his money by fraud, his subscription was not valid, but void-
able only by him. He might elect to hold the benefits of his pur-
chage or to rescind the contract. To rescind, he must tender
back what he had received. The evidence does not show that it
was of no value. He can maintain an action for money had and
received only by rescinding the contract.

But I cannot concur in the opinion to the extent to which I
understand it to go. I think the evidence authorizes the conclu-
sion that the defendant agreed with Shaw to subscribe for stock,
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and to authorize Shaw to hold him out to the public as a sub-
scriber paying into the capital of the company his subscription,
for the purpose of inducing others to subscribe, under a secret
agreement that he should have his stock without payment there-
for. T think such an arrangement, by which the defendant was
to act as a decoy, was frandulent as to parties induced to sub-
scribe by it. e anthorized the assertion of a matter as fact,
which he knew to be false, to induce others to act.

The fact that he had subscribed in good faith was not imma-
terial to others subscribing after him. It was an assertion that if
others subscribed and became members of the company, they
would share the benefits of his subscription, as a part of the capi-
tal of the company. By having his stock without payment, the
stock of other subscribers was made less valuable than they had
a right to expect it to be.

HerLex F. Fruint vs. Josiar Bruocs.

Lincoln. Decided April 25, 1878.

Evidence.

The plaintiff was assaulted and injured by the defendant, while intei'fering
to protect her father in an affray between them. Held, that, while the fact
of the affray and an injury to her father may have been admissible in evi-
dence, the detailed account of its subsequent consequences would not be.

ON EXCEPTIONS.
Trespass, for assault and battery.

“ For that said Josiah Bruce, at said Somerville, on the 27th
day of May, 1875, with force and arms assaulted the plaintiff, and
then and there, with a large birch stick which he then and there
held in his hand, struck the plaintiff with said stick one grievous
blow upon, across and over her back, and thereby greatly cut and
wounded the plaintiff’s said back, which said blow extended from
shoulder to shoulder. [And then and there beat, bruised,
wrenched and wounded the plaintiff upon her arms, shoulders,
back and other parts of her body, whereby they were disabled tor
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a long time, from which she suffered great pain and inconven-
ience; and by reason of said wounds and injuries the plaintiff
was made sick and faint and her nervous system shocked and
enfecbled, and] by means whereof, the plaintiff hath suffered and
still does suffer great pain in body and in mind, and hath not only
suffered great pain both in body and mind, but hath suffered
great humiliation in her feelings, and great degradation and dis-
grace in the estimation of the good people of this state; and
other wrongs and injuries, outrages and enormities, the defendant
then and there committed against the peace, and to the damage,”
&e. )

The part in brackets was inserted by way of amendment,
against defendant’s objection.

This trespass followed an affray between the defendant and the
plaintiff’s father, for which an action was brought. Soule v.
Druce, 67 Maine, 584. The plaintiff testified that she and her
mother interfered for the protection of her father, when the
defendant had him down in the street and was upon him pound-
ing him ; that she and her mother pulled him off; that while
doing so, the defendant wrenched her arms, tore the skin, and her
hand was badly swollen ; that she kept her hold till the men came
to the relief, and then went to the platform of her father’s store,
when the defendant came up in front of the platform and, after
some aggravating, threatening and profane words, (the witness
stating them) struck her across the shoulders with a stick, blister-
ing where it struck, and that severe consequences followed, faint-
ing spells, ete., ete.

The defendant testified in chief: “Itis not true that I had
Soule down in the street and was striking him when they came
up to me. Inever struck him at all ; neither before, nor then, nor
afterwards. All that happened between Mr. Soule and me was
before this, and I had left him. When I hit her with the stick
she made advances toward me. It was a green gray birch stick
about three and one-half feet long, one-half inch at the butt,
tapering to the size of a penstock.”

The plaintiff, in rebutting, for the purpose of contradicting the
defendant, and to show the necessity of the interference on
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account of the helpless condition of Soule at the time, offered
evidence of his condition afterwards; and this question, ¢ State
the condition in which he was two or three days afterwards, when
you first saw him stripped and in bed,” the witness answered,
subject to the defendant’s objection. ¢ His left shoulder was
broken, his right side black and blue, the skin knocked off of his
face. On the day of the accident the blood was running down
over his face.” The witness testified further, in answer to a ques-
tion objected to, “ On the day he was hurt I and Mr. Morrill
assisted him into the house, he could not walk alone, could not
have got to the house alone to save the world, in my opinion. I
helped put him in bed. In laying him down, he would sing out ;
his shoulder or side seemed lame all over. Afterwards, he would
scream out when he would lie down.”

The verdict was for the plaintiff for $550; and the defendant
alleged exceptions.

0. D. Baker, for the defendant.
" A. P. Gould & J. E. Moore, for the plaintiff.

ArprEToN, C. J. This is an action of trespass for an assault
and battery upon the plaintiff by the defendant.

The evidence shows an affray between the defendant and A. L.
Soule, the father of the plaintiff. The plaintiff interfered for the
protection of her father, and to prevent the further continuance
of the affray. A child has an unquestioned right to intervene
for the protection of a father upon whom an assault is being com-
mitted. The defendant committed the assault upon the plaintiff
while acting in defense of her father. For this assault and the
damages resulting therefrom the defendant is responsible to this
plaintiff. For the wrongs and injuries done to and inflicted upon
the father, he alone is entitled to remuneration.

The plaintiff, in support of her suit, introduced, not merely
evidence of the assault upon herself, but of that upon her father.
Nor was that all. Evidence of the effects of the assanlt on
the father, how long he was sick in consequence thereof, and all
the details, as fully as though the father had been the plaintiff,
were offered in evidence and received, notwithstanding the con-
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tinuous objection of counsel and the admonitory suggestions of
the court. The fact of the affray may have been admissible, but
not a detailed account of its subsequent consequences. Currier
v. Swan, 63 Maine, 323.

The only object of this persistent introduction of evidence not
‘relevant to the cause on trial, must have been to divert attention
from the actual injuries sustained by the plaintiff to the greater
injuries sustained by the father, and thus, by commingling the
wrongs of both, to enhance the damages of the plaintiff. The
plaintiff is entitled to damages for injuries she has suffered and

for nothing more.
Hrceptions sustained.

‘W arron, Dickerson, PerERs and LieBEY, JJ., concurred.

Barrows, J., dissenting. I am not ready to concur in sustain-
ing the exceptions for the admission of this testimony.

All through the plaintiff’s case the judge excluded details of the
affray.

Then the defendant came on, and as a substantive part of his
defense, testified, himself, that he never struck Soule at all; that
he was not on him pounding him when plaintiff interfered, and
did not strike him then, nor before, nor afterwards.

" The case does not show that the judge notified the counsel that
all cumulative testimony would be -excluded in rebuttal. If he
had done it, I take it, in his discretion, he might admit such testi-
mony, preserving defendant’s right to reply with more. And the
testimony, on account of which the exceptions are sustained in
this opinion, was admitted to rebut the defendant’s denial of such
a state of things as justified the daughter in interfering. I think
defendant brought it upon himself, by his denial of the condition
of things which the plaintiff had asserted, to account for her
intermeddling, and that defendant has no good ground of
exception on that account.

Virain, J., concurred in the dissenting note.



STATE ¥. BELFAST, CLAIMANT. 187

State vs. Intoxicaring Liquors, city of Belfast, claimant.
Waldo. Decided May 8, 1878.

Intoxicating liguors.

The municipal officers of a city, town or plantation are authorized by R. S., c.
21, to purchase intoxicating liquors, only of the state commissioner, or of
such municipal officers as have purchased intoxicating liquors of him, or of
a manufacturer in the state who has complied with the requirements of § 23.

Intoxicating liquors purchased by municipal officers, without authority and’
in contravention of the statute, are liable to seizure and forfeiture, and the
officers so purchasing to indictment.

Intoxicating liquors, purchased by the municipal officers of a city, town or
plantation, and kept by the town agent for sale, are liable to seizure and
forfeiture, if the casks and vessels in which the same are contained are not
at the time of seizure plainly and conspicuously marked with the name
of such city, town or plantation, and of its agent.

ON EXCEPTIONS.

SEARCH AND SEIZURE PROCESS.

September 27, 1875, the judge of the police court of Belfast,
on complaint of one Sanborn, issued his warrant, in accordance
with R. 8., c. 27, § 35, against the store of Andrew D. Bean in
that city. The warrant was served by the sheriff, and a large
stock and assortment of intoxicating liquors were seized by him.
At the hearing on the libel, the city, by its municipal officers,
appeared and claimed the liquors, on the ground that the city
owned them and that they were intended for sale by the agent of
the city according to law. The police judge declared them for-
feited, and the claimants appealed.

At the trial at the October term, 1875, for the purpose
of presenting the legal questions, the attorney for the state
and the counsel for the claimants agreed on the facts. On the
first Monday of May, 1875, the municipal officers of the city of
Belfast duly es