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OASES 
IN THE 

SUPREME JUDICIAL COURT 
OF THE 

STATE OF MAINE. 

STEPHEN H. WEST vs. ALBERT B. FuRBISH et al. 

Androscoggin. · Decided August 4, 1877. 

Bankruptcy. 

Assumpsit against F. and another, to recover a debt provable in bankruptcy 
and for which the defendants were jointly liable. Prior to the commence
ment of the action, F. had become adjudged a bankrupt, but had not received 
his discharge. Held, that the plaintiff, on proper suggestion of the bank
ruptcy, might strike the bankrupt's name from the suit, without costs, and 
pros~cuie his action against the other defendant. R. S. c. 82, § 47. 

ON REPORT. 
AssuMPSIT to recover $738.95 of the defendants, who were 

builders and copartners in business at the time the services 
charged for were rendered. 

At the time of bringing the action, in September, 1876, one of 
the defendants, Furbish, was in bankruptcy and not discharged at 
the April term, S. J. 0., 1877, when the plaintiff, by the provision 
of R. S., c. 82, § 4 7, discontinued as to him and struck his name 
from the suit without costs. 

Thereupon the defendant, Swett, contended that inasmuch as the 
plaintiff had voluntarily released the bankrupt without waiting for 
his final discharge in bankruptcy, such release operated as a re
lease of the other defendant, and that this action as against him 
alone could not be further maintained. If, in the opinion of the 
court, this position of the defendant is well taken, it was agreed 
, VOL. LXVII. 2 
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that a nonsuit should be ordered, otherwise that judgment should 
be rendered for the plaintiff. 

L. H. Hutchinson & A. R. Savage, for the plaintiff, relied 
upon R. S., c. 82, § 47. 

W. P .. Frye, J. B. Cotton & W. H. White, for the defendant, 
Swett, contended in substance that though true it is that the plain
tiff may, by virtue of section 47, strike the name of the bankrupt 
defendant from the snit, yet that section, on this question, differs 
from section 11 of the same chapter, only in the matter of costs ; 
section 11 providing that the plaintiff' may strike out the name of 
any defendant, on payment of costs; and section 47 providing that 
he may strike out the name of a bankrupt defendant, without costs; 
that it would· not be claimed in this case if Furbish had· not filed 
his petition in bankruptcy, that the action could be maintained 
against Swett alone even though the plaintiff had discontinued and 
paid costs under section 11 ; that the permission of the statute to 
strike ont a name, in either case, was one to be exercised at the 
plaintiff's risk, at the hazard of having his writ abate by reason 
of non-joinder of necessary parties; that whether the n1:1.me of the 
bankrupt defendant, Furbish, was properly struck out wuld only 
be known after he had obtained his discharge in bankruptcy, and 
after he had pleaded it. 

Reply. To be sure under section 11, the plaintiff may, if he 
will, strike out a defendant's name unreasonably and incur risks ; 
but the statute was not intended to cover such a case; perhaps he 
might do that without the statute. It is implied in both §§ 11 and 
47, that the discontinuance is rightful and that after striking out one 
defendant, the plaintiff may proceed against the other. 

Striking out of a defendant in ·bankruptcy, will not operate as a 
release of a co-defendant. Dole v. Warren, 32 Maine, 94. 
Walker v . .11£c0ulloch, 4 Maine, 421. Ruggles v. Patten, 8 Mass. 
480. Shaw v. Pratt, 22 Pick. 305. Mc.A..llester v. Sprague, 
34 Maine, 296. 

VrnmN, J. In actions ere cuntractit, the common law generally 
requires that a recovery must be against all or none of the joint 
contractors. This general rule, like most others, has its exceptions; 
as where one of the· joint promisors resides without, and has no 
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property within the juriscliction, so that no service can be made 
upon him, (Dennett v. Chick, 2 Maine, 191; Rand v. Nutter, 56 
Maine, 309); or has deceased, (Harwood v. Robe'l'ts, 5 Maine, 441); 
or pleaded infancy, ( Cutts v. Gordon, 13 Maine, 474); or bank- /,_r-;,.._, +n 
ruptcy, ( Coburn v. Ware, 25 Maine, 330); in which cases their 
names may be stri<iken from the writ, and judgment be recovered 
against the other defendants. 

The same rule required all the joint promisors to be made par
ties, although one of them had received his discharge in bankruptcy. 
1 Chit. Plead. 42, 42 a. He might or might not plead his dis
charge. If he did and proved it, he recovered his costs.· Such 
recovery did not prevent the plaintiff from obtaining judgment 
against the other defendants. The bankrupt act itself provides (§ 
5118) that '"no discharge shall release, discharge or affect any per
son liable for the same debt, for or with the bankrupt, either as 
partner, joint contractor, indol'ser, surety or otherwise." 

In 1868, ( cc. 157 and 223,) and 1870, ( c. 79,) the legislature in
tervened to regulate actions pending in whieh any defendant there
in is a bankrupt. The pro-visions are embodied in R. S., c. 82, §§ 

46 and 47. Section 47 provides in effect that when it appears 
that any defendant is voluntarily or involuntarily adjudged a 
bankrupt, "either before or after the commencement of the action," 
it shall be continued until the proceedings in bankruptcy are 
closed on two conditions; 

1. The plaintiff need not wait for the termination of bankrupt 
proceedings, to the end that if the bankrupt obtain his certificate of 
discharge he may plead it; but upon suggestion of the commence
ment of such proceedings, the plaintiff may, if he will, thereupon 
strike such bankrupt defendant's name from the suit "without 
costs," and proceed at once against the remaining defendants; or, 

2. If such bankrupt defendant fail to use due diligence in the 
prosecution of his bankmpt proceedings after one te1·m's notice in 
writing from the plaintiff, then, in the absence of any stay of proceed
ings from the bankrupt court under the provisions of U. S. Rev. 
Sts. § 5106, the plaintiff may by leave of court proceed without 
further delay against all the defendants includiug the bankrupt. 

The objection that this statute permits the striking out of a 
bankrupt defendant's name only when he is a several promisor, 
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is not tenable. The statute makes no distinction between joint 
and several promisors, but applies in terms to "any defendant.'' 
There need be but one. Severy v. Bartlett, 57 Maine, 416. 
If the legislature intended it to apply to a several promisor only, 
the clause relating to defendants whose bankruptcy proceedings 
commenced "before" as well as "after the commencement of the 
snit," would be useless; for if severally bound, the bankrupt de
fendant who has filed his petition or has been adjudged a bankrupt 
before suit, need not be sued ; but in such case, the plaintiff may 
select any sol vent promisor and sue him alone ; while if jointly S bound, th~y 111_t1s_t !tl!_!?_e.__~l!-~Q,_ even if one or more is in bankruptcy. 

' The object of the statute would seem to be two-foid. One clause 
is in consonance with U. S. Rev. Sts. § 5106, and is intended to 
protect the bankrupt, that the action shall, on suggestion of bank
ruptcy by the bankrupt, (Palmer v. Merrill, 57 Maine, 26,) be 
continued a reasonable time" to the end that the question of his 
discharge may be determined, and if obtained, that he may plead 
it; and the other to aid the plaintiff in obtaining a speedy judg
ment against his sol vent debtors, when without the statute his rem
edy might be· clogged by reason of the bankruptcy of one of them. 

Judgment for the plaintiff. 
JJamages to be assessed by 

clerk at nisi prius. 

APPLETON, C. J., W AL'l'oN, BARRows, PETERS and LIBBEY, JJ., 
concurred. 

JoHN C. WHITE vs. AuausTus B. JoNES. 

Androscoggin. Decided September 13, 1877. 

Deed. 

When the line of a lot is made a boundary, it means the true line, not a conw 
ventional one agreed upon by the parties. 

When the call of a deed is to a (the Cilley) line, thence on the southerly line of 
said (Cilley) lot a certain distance, the call begins and continues on such 
line. 

Thus: where the call in the deed was to the Cilley line, thence on said line, 
about twelve feet, to a stake and stones, and the stake and stones were not 
in fact upon the true Cilley line, but on a conventional one, they were rejected. 

ht, 4 /' 
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The defendant owning the land southerly 
of the' true Higgi:Qs line, and of that part of 
the true Cilley line which lies between its 
junction with the true Higgins line and Bart
lett street, but, mistaking their position caus
ed a survey to be made and the erroneous 
Higgins line, and the first twelve feet of the 
erroneous Cilley line to be marked with hubs 
and pointed out to the plaintiff and others, as 
his northerly boundaries. The plan shows 
what is called the disputed strip between 
these erroneous lines and the true ones. 

Franklin Co's line, 200 feet. 

21 
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ON EXCEPTIONS. 
CoYENANT BROKEN. The writ alleges a breach of the covenants 

of seizin and good right to sell and convey contained in a deed of 
warranty from the defendant to the p1aintiff, dated June 1, 1866, 
of a lot of land in Lewiston, described as follows: 

Beginning on the westerly side of Horton street at the north
east corner ofland this day conveyed by me to the Franklin com
pany; thence westerly, at right angles with said Horton street on the 
northerly line of said last named land, to land conveyed to me this 
day by said Franklin company; thence, continuing the same course 
westerly, on the southerly side of said land conveyed to me by the 
Franklin company, to Bartlett street : thence northerly, on the 
easterly line of said Bartlett street about 245 feet, to land known 
as the Cilley lot; thence north-easterly, on the southerly line of 
said Cilley lot about twelve feet, to a ~take and stones; thence 
sonth 72½ degrees east, about 147 feet, to a stake and stones; 
thence north, 11½ degrees east, about ll2 feet, to the westerly 
line of said Horton street; ·thence southerly about 278 feet, on 
the westerly line of said Horton street, to-the bound began at, con
taining about 66,989 square feet; meaning hereby to convey the 
aforesaid land conveyed to me by the Franklin company, and also 
all the land lying between the said streets which was conveyed to 
me by William H. Blair and wife, except the above-mentioned land 
conveyed by me to the Franklin colllpany. 

There was evidence tending to show that at the Wne when the 
defendant conveyed to the plaintiff, the parties did not know the 
true place of the Cilley line, or of the southern boundary of the 
Higgins reservation and that the defendant caused a survey to be 
made, and mistaking their position, caused hubs to be put down 
at places further north than the true Cilley line or the true Higgins 
line would authorize. 

The plaintiff contended that the terms of the defendant's 
deed to him would cover a certain strip of land on the s-ontherly 
side of the Higgins lot, abont six feet wide at one end and nine 
feet at the other, and about one hundred and sixty feet long, to 
which it was admitted that the defendant had no title, and which 
was a part of the Higgins lot referred to in the deed of William 
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H. Blair and wife to the defendant; the defendant contended 
. that by a legal construction of his deed to the plaintiff, the strip 
being a part of the Higgins lot was reserved and excepted ; he also 
contended that if he had pointed out to the plaintiff, the hn bs put 
there by the surveyor, yet they were not the monuments called for 
in his deed to the plaintiff, and could not prevail over other lines 
and mo'numents which were named in the deed. But the presid
ing justice, proforma, overruled these.positions of the defendant, 
and instructed the jury for the purpose of the trial, as follows: 

''The first inquiry is in regard to that stake and stones at the 
end of the line described as about twelve feet on the Cilley line. 
If that stake, set up by Mr. Read when he surveyed it for the 
grantor, in April previous to the date of the deed from the defend
ant to the plaintiff, is the stake here intended by the parties, and 
the evidence satisfies you that that is the stake referred to in that 
deed and was so intended by the parties, then the plaintiff is 
entitled to recover." The verdict was for the plaintiff, and the 
defendant alleged exceptions. 

W: P. Frye, J. B. Ootton & W. H. Wh1'.te, for the defendant. 

M. T. Ludden, for the plaintiff, contended that although true it 
was that, if in answering the third call in the deed the plaintiff 
must not pass the true Cilley line, he could never reach the stake 
and stones, yet as there. are two monuments named, the Cilley 
line and the stake and stones inconsistent with each other, the 
stake and stones being more certain and prominent must prevail; 
Lincoln v. Wilder, 29 Maine, 169; and that the two descriptions 
not coinciding, the plaintiff, the grantee, is entitled to hold that 
which would be most beneficial to him. Esty v. Baker, 50 Maine, 
325. 

APPLETON, U. J. The rights of the parties depend upon the 
construction given to the third and fourth ca1\s in the defendant's 
deed to the plaintiff. 

The third call is as follows: "thence northerly, on the easterly 
line of said Bartlett street, to land known as the Cilley lot." The 
true line of the Cilley lot is not in dispute. This call is not to a 
stake and stones. It is to an ascertained and unquestioned line. 
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Nor does it matter that there may have been a misapprehension as 
to where the Cilley line was or an occupation of land by the 
coterminous owners not in accordance with the true Cilley line. 
That line, when ascertained, is the termination of the line indicated 
by the third call. Wiswell v. Marston, 54 Maine, 270. A qnit
claim deed of land bounding it by the land of A. conveys the 
grantor's title up to the true line of A., notwithstanding a 

0

portion 
of the grantor's land was held adversely by A. in consequence 
of an erroneous location of the division fence. Sparhawk v. 
Bagg, 16 Gray, 583. The line of a lot means the true line, not 
a conventional line which may have been agreed upon by the 
parties. 

The fourth call is : "thence northeasterly on the southerly line 
of said Cilley lot about twelve feet to a stake and stones." 

The point of beginning is fixed. It is on the Cilley line not off 
of it. It is where the third call in the deed meets that line. Be
ginning then at a point on the Cilley line, this call requires its 
whole length to be "on the southerly line of said Cilley lot," not 
off of that line. If it begins off that line, and runs the course and 
distance prescribed, it will be in direct violation of the clear and 
explicit language of the deed. Were it not for "stake and stones" 
at the end of the fourth call, which are claimed to be some nine 
and one half feet distant from the line of the Cilley lot, there 
would be no question. But one cannot reach the point claimed by 
the plaintiff, except by ignoring clear and well ascertained facts
the Cilley line at the junction of the third call with it and the Cil
ley line, for its whole distance of twelve feet. For it must be re
membered that the Cilley line-an undisputed line-is to be re
garded as a continuous monument for its whole distance; and it 
must control. It is obvious the grantor, when he conveyed, did 
not intend to convey land he did not own.· 

The proforma ruling of the presiding justice was erroneous . 
.Exceptions sustained. 

WALTON, BARRows, VIRGIN, PETERS and LIBBEY, JJ., concurred. 
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G. W. COLTON et als vs. WILLIAM F. STANWOOD et als. 

Androscoggin. Decided October 30, 1877. 

Amendment. 

The plaintiffs, Colton, Z. and R. declared on a poor debtor bond given by the 
defendants to. them in the ordinary form. One of the defendants prayed 
oyer and demurred for variance, the names of the obligees· in the bond being 
given as Carlton, Z. and R. The presiding justice sustained the demurrer, 
but allowed the plaintiffs to amend without terms, by describing the bond as 
given to the plaintiffs by the names of Carlton, Z. and R. The defendants 
excepted to the allowance of the amendment. 

Held, that the declaration was amendable and that the plaintiffs, on proper 
averments and on proof that they, though misnamed, were the parties really 
int.ended, might maintain the action. 

Held also, that it was no good ground of demurrer, that the bond though 
several as well as joint was not so described; this being a joint action, 
was sustained by the production of a bond in which the defendants bound 
themselves jointly and severally. 

But, held, that R. S. c. 82, § 19, is imperative as to the terms on which the 
plaintiffs may amend their declaration when adjudged insufficient on demur
rer, and that it was erroneous to permit the plaintiffs to amend here, except 
on the statute terms. 

ON EXCEPTIONS, at the April term, 1877. 
DEBT on a poor debtor bond. 
William F. Stanwood, one of the defendants, on oyer of the 

bond, set out the same at the September term, 1876, and demurred 
specially; and the demurrer was joined by the plaintiffs. The 
other defendants severally pleaded the general issue at the same 
term. The cause of demurrer assigne<l was a variance. "The 
obligees mentioned in the bond are G. W. Carlton, C. B. Carlton, 
H. F. Zahm and L. A. Roberts, co-partners, doing business under 
the firm name and style of Carlton, Zahm and L. A. Roberts, and 
not the plaintiffs, G. W. & C. B. Colton, Zahm and L. A. Rob
erts, copartners, doing business under the firm name and style of 
Colton, Zahm and Roberts, as set forth in the plaintiffs' writ and 
declaration." 

At this (April) term, the demurrer filed by Stanwood, was sn~
tained and the declaration adjudged bad. Thereupon the plain
tiffs filed a motion to amend their writ, which motion was allowed 
.,; )' 'IJ-,f. '°i' . 
\',? 
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by the presiding justice without terms; and to its allowance, the 
defendant, Stanwood, alleged exceptions. 

0. Record, for the defendants~ The amendment was not per
missible upon any terms. Venn v. Warner, 3 Tann. 263. Gould 
et als v. Barnes, 3 Taun. 504. Blackmore v. Flemyng, 7 Durnf. 
and E. 447. Willard v. Missani, 1 Cow. 37. Hernmenway v. 
Hickes, 4 Pick. 497. James v. Walruth, 8 John, 410. Pitt v. 
Green, 9 East. 188. Ehle v. Purdy, 6 Wend. 629. Turner v. 
Eyles, 3 Bos. and Pul. 456. 1 Chitty Pl. (3 ed.) 228. 

If this court should otherwise hold, then it was error to allow 
the amendment without terms. R. S., c. 82, § 19. Wakefield v. 
Littlefield, 52 Maine, 21. Rules of court 4 and 5. 

W: P. Frye, J. B. Cotton and W. Ii. White, for the plaintiffs. 
The amendment was allowable. .JJarrar v. Fairbanks, 53 

Maine, 143. 

BARRows, J. It was long since held, nnd, so far as we know, 
it has never been questioned, that if a plaintiff sues as payee of a 
bill or note, or as promisee in a simple contract which purports· 
on its face to be payable to, or made with a person of a different 
name, this may be explained by evidence al-iunde, and there will be 
no variance to defeat the action, if the record contains the proper 
averments, and the plaintiff can show that he was the person 
really meant. Willis v. Barrett, 2 Stark. 29. Starkie on Evid. 
Metcalf's ed., part. IV, *1579, and cases there cited. 2 Green
leaf's Evid. (2d ed.), § 160. Com. Bank v . . French, 21 l'ick. 486, 
489. Medway Cotton Manufactory v. Adams, 10 Mass. 360. 
Oh. Assocfotion v. Baldwin, 1 Met. 359. The same doctrine was 
held applicable to a specialty in Lowell v . .JJforse, 1 Met. 473. 

We see no valid reason to question the propriety of this. The 
nndertaking of the defendants might well be declared on according 
to its legal import and effect, and it is only necessary upon proper 
averments and proof, to ascertain to whom the promise was really 
made. The bond would seem to have been delivered to the offi
cer as the agent of these plaintiffs, and the best aspect that the 
case can wear for the defendants, is, that they made a mistake in 
the name of the parties with whom they were dealing, which the 
agent of those parties did not discover. 
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We find in it no substantial ground of defense. This court in 
Wilton Manuf. Oo. v. Butler, 34 Maine, 431, decided as a ques
tion of fact, npon which parol evidence was admissible, whether a 
certain corporation was the party to a judgment recovered under 
a name variant from the corporate name. The dictum in .Farrar 
v. Fairbanks, 53 Maine, 143, was based upon snch authorities as 
the foregoing. 

The bond was plea<led with a profert, and the presiding judge 
rightly snstained the demurrer for the variance. By R. S., c. 82, 
§ 19, he had the same power as the full conrt, after such ruling and 
before exceptions filed,.to allow the plaintiffs to amend. We think 
the amendment was allowable. It was simply a case of misde
scription of the contract upon which the plaintiffs undertook to de
clare, and comes within the principles laid down in Oumm.:ings v. 
Buckfield Branch, 35 Maine, 478 ; Wing v. Chase, id. 260, and 
Cooper v. Bailey, 52 Maine, 230. It is no good ground of demur
rer that the bond, though several as well as joint, was not so de
scribed; this, being a joint action, is sustained by the production 
of the joint bond of the defendants. But the exceptions state that 
the judge allowed the plaintiffs to amend their declaration without 
terms. 

If it had been a case where the allowance of the amendment was 
subject only to such terms as the jndge in his discretion might see_ 
fit to impose, the defendant would have no ground of exception. 

But in respect to demurrers to declarations, R. S., c. 82, § 19,. 
is imperative as to the terms upon which the plaintiff may amend,,. 
if his declaration is adjudged defective upon demurrer. In such 
case if the declaration is amendable, "the plaintiff may amend upon 
payment of costs, from the time when the demurrer was filed." 
This demurrer was filed at the September term, 1876. It was error 
to allow the plaintiffs to amend their declaration at the April term, 
1877, wHhont payment of costs, and for this reason only the ex
ceptions are sustained. Plaintiffs may have leave to amend upon 
the statute terms. hxce_ption8 sustained. 

APPLETON, 0. J., WALTON, VrnGrN, PETERS and LIBBEY, JJ., 
concuried. 



28 TRUE V. EMERY. 

MARY B. TRUE, in equity, vs. DANIEL C. EM~RY et als. 

Cumberland. Decided January 30, 1877 . 

.Attachment. 

Where two several creditors simultaneously attach a debtor's real estate con
sisting of an equity of redemption, as between themselves an undivided half 
thereof becomes holden as attached on each writ, and the equity may be sold 
in moieties upon executions recovered upon such writs. one undivided half 
upon each execution, where neither moiety is sold upon the execution for a. 
sum exceeding the amount due thereon. 

Where an officer in his return of a sale of an equity upon execution, declares 
Y that he published in a certain newspaper, the notice which the statute 

require~ to be given, it is not competent for the debtor or any one claiming 
under him, to contradict the officer's return by the production of such news
paper, showing the return to be untrue. 

There is no legal necessity of returning to the clerk's office, within any defi
nite time, the execution upon which an equity has been sold by an officer, 
in order to make the sale valid, as against a subsequent purchaser. The reg
istry of deeds (by statute) discloses the state of the title in such case. 

BILL IN EQurrY, to redeem a farm in Gorham, from a mortgage 
by Merrill W. Mosher to one David D. Thorn and his assigns, to 
secure the payment of $2500, in one year from date, May 1, 1871, 
with interest; the right of redemption having been assigned to the 
complainant by Mosher, by his deed of March 30, 1874 . 
. The bill sets out that at the October term, 1873, the mortgagee, 

Thorn, recovered a oonditional judgment against Mosher, for 
$2760.20 debt, and $31.86, costs; that Thorn assigned this judg
ment to Emery, January 19, 187 4, who, on failure of payment of 
the judgment, April 22, 1874, sued out an alias writ of possession, 
whereby Emery was put into full possession of the mortgaged 
premises, on May 14, 1874; that the plaintiff, as assignee of Mosher, 
delivered to Emery, a request in writing for a true account; and 
that Emery refused to-comply therewith. The bill closed with a 
prayer that Emery, Thorn and Libby be required to answer, and 
that she be permitted to redeem, and for other relief. 

The defendant, Emery, admitted the foregoing facts. But set 
up in defense, that on July 9, 1874, the time of the admitted de
mand, the complainant had no right to make it or to redeem ; that 
on March 7, 187~, the right in equity of Mosher to redeem was 

'7 '3 /J-···'J.,,.t I .., 
7 <, " --;. "' 7 
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attached simultaneously on two several writs, in two snits, on that 
day commenced against him and returnable to the superior court, 
one in favor of him, the said Emery, and the other in favor of his 
co-defendant, Libby, and in each, judgment was recovered by the 
1·espective plaintiffa at the April term, 1873, and executions issued, 
on each of wbfoh a deputy sheriff, May 17, 1873, seized an undi
vided moiety of said Mosher's right in equity, and after due pro
ceedings had, on June 27, 1873, to satisfy said two executions, sold 
both of said undivided moieties, one on each execution, to the said 
Libby, and on the same day ex·ecuted to him two several deeds 
thereof, whereby Libby became seized and the lawful owner of the 
whole of said Mosher's right in equity to redeem, subject only to 
the right of said Mosher or his assigns to redeem from the sales 
on said executions within one year thereafter, and that the year 
expired June 7, 1874, and Libby then became the absolute owner 
of the whole of the equity. 

F. 0. J. Smith, for the complainant, contended that there was 
no statute authorizing an officer to seize and sell by auction on execu
tion, a moiety or any fractional part of a debtor's right to redeem 
his real estate froni a mortgage; that the purchaser cannot com- · 
pel a m·ortgagee to relinquish any part of his mortgage security, 
short of the whole, and only on payment of the full amount of the 
mortgage debt; nor can a party, by the purchase of one part, ac,:. 
quire the right to redeem an incumbrance on another part. 

A creditor may, at his own hazard of removing by agreement 
existing incumbrances, levy upon a fractional part of his debtor's 
mortgaged real estate by metes and bounds, as was done in the 
c3rse of Franklin Bank v. Blossom, 2_3 Maine, 546; but he can
not have the incumbrance deducted from his appraisement, as is 
virtually done by selling an entire equity of redemption. War
ren v. Childs, 11 Mass. 222. 

The statute points out the mode of reaching the debtor's inter
est, R. S., c. 76_, § 29, and c. 87, § 21, and does not authorize the 
sale of numerous equities for one sum, nor the reduction of an 
equity to less than an entirety an~ the sale of a fractional part, 
and the imposing upon it the entire incnmbrance. 

The counsel contended and argued elaborately at length that 
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the equity could not be split; and under various positions taken, 
cited, besides some of the cases appearing in the opinion, the fol
lowing: Bacon v. Leonard, 4 Pick. 277; Shove v. Dow, 13 :Mass. 
529; .Allyn v. Burbank, 9 Conn.151; Young v. WiUiarns, ~7 
Conn. 393; Jessup v. Batterson, 5 Day, (Conn.) 371; .Franklin 
v. Gorham, 2 Day, 149. 

Counsel also argued upon the insufficiency of the notice which 
in the opinion appears. 

G. B. Emery, for the defendants. 
A debtor can convey one moiety of his eqnity to one person 

and the other to another by one deed, or by separate deeds. If 
he should convey the whole equity to one and the whole equity to 
another at precisely the same time by deeds recorded simultan
eously, the grantees would take in moieties. The same is the 
result of a statute conveyance by the officer. 

This suhject has been thoroughly investigated by his honor, Mr. 
Justice Wal ton, as referee, in a case growing out of this sale by 
the officer, and involving this precise question, and his conelnsion 
was, the sale was valid. In his report Judge Walton remarks: 
•~ The ultimate question to be decided is whether in the case of two 
simultaneous attachments of real estate under mortgage, each at
taching creditor can legally cause an undivided moiety of the debt
or's right to redeem, to be seized and sold to satisfy his execution. 
My conclnsion is that he can. It being settled that simultaneous 
attachments create equality of rights, and give to each attaching 
creditor a lien upon an undivided moiety only, it seems to me that 
each creditor has a right to have such interest seized and sold to 
satisfy his execution. In other words, that each creditor has a 
right independently of the other, to have seized and sold on his 
execution what was attached on his writ." 

PETERS, J. The main question to be decided is, whether an equi
ty of redemption can be sold in separate portions or Bhares, by an 
officer, upon different executions, under the particular circumstances 
existing in this case. The preeise question presented has never 
before arisen in any reported case in this state nor has it been 
decided elsewhere, under a statutory system like our own, th1:1,t 
we are aware of. 
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Two several creditors made simultaneous attachments upon a 
debtor's real estate. The property attached turned out to be an 
equity of redemption. By virtue of the attachments, upon execu
tions afterwards obtained, the equity was sold in moieties at the 
same time to the same bidder by the officer holding both executions, 
one undivided half thereof upon one execution and the other half 
upon the other. Can the sales be upheld i We think they can. 
If not, then the circumstance that the attachments were made at 
the same time renders them hoth void. Attachments made at 
the same instant stand upon an equal footing.· Neither can ex
clude the other. Each covers the whole estate as far as the debtor 
is concerned, and one half thereof as between each other; where 
neither moiety is appraised npon execution for a sum exceeding 
the amount due thereon. Fairfield v. Paine, 23 Maine, 498. 
Durant v. Johnson, 19 Pick. 544. 

The complainant relies upon several authorities, to show the 
sales to be void. We think the position taken is not sustained by 
the cases cited. 

In Stone v. Bartlett, 46 Maine, 438, it was held that several 
distinct equities could not be sold upon execution together for a 

gross sum, but should be sold separately. The same decision is 
repeated in the case of Smith v. Dow, 51 Maine, 21. Fletcher 
v. Stone, 3 Pick. 250, decides the same question in the same way. 
The reason of the decision in those cases is, that a debtor has the 
right of redeeming one equity without redeeming the other. No 
such reason can apply in this case. 

In Chapman v. Androscoggin Railroad, 54 Maine, 160, it was 
determined that our statutes do not permit the sale of an equity of 
redemption upon two or more executions jointly in favor of two 
creditors. Undoubtedly, such a proceeding was awkward and 
illogical in the extreme. Nor was there any necessity for it in that 
case. There the attachments were successive in point of time and 
not simultaneous. The equity could have been sold on one execu
tion under the provisions of our statutes. R. S., c. 84, § 21. 
But here it is different. The equity could not be sold on one exe
cution, because one half of the equity only could be held as attached 
thereon. It became necessary to provide a way to make such sales 



32 TRUE V, EMERY, 

as would save both attachments and make them effectual. The 
distinction between that case and this, is a marked one, and the 
reasons upon which the conclusion in that case must rest, although 
having some appearance of it, are not really pertinent to such a 
state of facts as is presented here. 

While we do not regard the foregoing cases as militating against, 
there are several cases which by their force and effect strongly 
support our present view. In Franklin Bank v. Blossom, 23 
Maine, 546, it was decided that, where land situated in two adjoin
ing towns is included in the same mortgage, an officer may sell the 
right of redeeming the land within one of the towns only. That 
decision approaches to the proposition sought to be established in 
this case, very nearly. If an officer could sell what was in one 
town on one execution, he might sell what was in the other town 
upon another execution, and the different creditors could resort to a 
court of equity to settle the ~atter between them. The complain
ant thinks that Bank v. Blossom, stands upon doubtful ground. 
But ·we do not perceive that its force has been broken by any of 
the later decisions. · 

The case of .Durant v. Johnson, supra, is quite in point. In 
that case there were simnltaneous attachments, by two creditors, of 
the same parcel of land. One creditor levied upon the whole land, 
acquiring thereby a title to bat a moiety of the land as against the 
other creditor. Therefore, an undivided moiety remained for the 
other credit;or. By the law of Massachusetts, (same as here) a cred
itor ordinarily could levy only by metes and bounds upon an 
estate held by the debtor in severalty. But the latter creditor, to 

. relieve himself from the predicament he was in, levied upon an un
divided share of the land, and the levy was declared to be good. 
The court there, say: "There is no statute provision declaring the 
effect of simultaneous attachments, or directing the mode of levy
ing executions in such cases, but the court have applied to the cases 
that have occurred, such legal principles as would most effectually 
do justice to the conflicting claims of creditors, without violating 
any existing Jaws." See Sigourney v. Eaton, 14 Pick. 414, and 
Verry v. Richardson, 5 Allen, 107. 

Upon principle, we think these proceedings should be sustained. 
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We do not go so far as to say that an attachment and a sale of a 
part of an equity would be valid, when the whole is as open to at
tachment as any part of it. We confine our decision to the facts 
of this case. No injury need be suffered by the debtor, by selling 
his equity in this way. It may be an advantage to him. He can 
redeem from one sale and forego a redemption of the other, if he 
desires to. It is urged that a sale in two halves, by splitting the 
equity, would not bring so much money as a sale of the entirety 
would. That is not evident. But, if it was, any liability to loss 
could be avoided by the debtor, by redeeming from the sales, and 
less money would be required to enable him to do so. The pur
chaser holds the land subject to the mortgage. If the debtor re
deems from both sales, his property is restored to him. If he re
deems from one sale only, he becomes a tenant in common with 
the purchaser, subject to the mortgage. The debtor would then 
be in the same condition as he would be, had he conveyed an un
divided half of the hnd to the creditor, subject to the mortgage. 
That would be, by no means, an uncommon relation of parties in 
an ownership of an estate, and it might be brought about in sever
al ways. Should the debtor, as a tenant in common, redeem the 
estate by paying up the entire mortgage, he would have an equi
table lien upon the half not his own, for the sum he may advance 
upon it. Nor is there any contingency affecting the situation of 
the debtor which would debar his interests from a reasonable and 
sufficient protection. Smith v. Kelley, 27 Maine, 237. Bailey 
v. Myrick, 36 Maine, 50. 

The complainant, arguendo, says that an article of personal 
property cannot be sold on execution in common and undivided 
shares. But it can be, if the debtor owns in it only an undivided 
share. And in such a case the debtor's situation would exceedingly 
resemble the position of the debtor here. 

The complainant next contends that the notice of sale given by 
the officer, as published in the Portland Argus, was not a legal 
and sufficient notice. But this point is not open to the complain
ant. If it was admitted by the respondents to have been the 
notice in fact given, the point would have been open. But the 
respondents refuse to admit it, and rely upon the return of the offi.-

VOL. LXVII. 3 
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cer, that he gave due and legal notice, as conclusive: The sworn 
return of the officer is conclusive. The rule is very general. The 
exceptions are very rare, and this case is not one of them. Blanch
ard v. JJay, 31 Maine, 494, 496. Grover v. Howard, Id. 546. 
IIuntress v. Tiney, 39 Maine, 237. Bunker v. Gilmore, 40 
Maine, 88. .Dutton v. Simmons, 65 Maine, 583. Pullen v. 
Haynes, 11 Gray, 379. In Sykes v. Keating, 118 Mass. 517, the 
officer's return set out that the notice of the sale was of land oh 
Union street in a city, and it was held that evidence that in the 
published notice of sale the premises were descdbed as situated on 
Avon street was not competent to contradfot the return. The rem
edy would be against the officer for a false return. We do not 
mean to intimate, however, that the published notice in the pres
ent case is not a perfectly good one. On the contrary, we do not 
now perceive any valid objection to it. It seems to be in the com
mon form, as laid down in the books of forms for officers' proceed
ings. It is objected that the whole equity was advertised for sale 
upon each execution. So was the whole equity attached on each 
writ. The notice was proper enough as far as that point is con
cerned. Non constat, that the attachments would be in the way 
of each other when the day of sale should arrive. One of them 
might be paid or released or waived. The debtor was not preju
diced upon that ground to any extent whatever. The case of 
Roche v. Farnsworth, 106 Mass. 509, cited by complainant, does 
not apply. 

Another objection is raised against the validity of the respond
ents' title. It appe~rs that upon one of the executions, besides 
the sale thereon of one half of the equity, a levy was also made, 
other real estate having been taken in satisfaction of a part of the 
execution. The execution, with all the returns thereon, was left 
with the register of deeds, to have the levy recorded. The regis
ter, very improperly, for his own convenience in copying, cut tlw 
pape:r;s annexed to the execution, apart; and, when the execution 
was lodged with the clerk, after the extent was recorded, the part 
of the papers containing the officer's doings in making sale of the 
equity was missing. The officer afterwards got the papers to
gether and restored them to their original shape. He is ~ccused of 
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making an illegal amendment, by so doing. But his act merely 
had the effect of preventing an amendment or alteration, or a 
diminution of his return. 

The point started by the complainant is that the execution, 
although returned to the clerk's office, had no officer's return of the 
sale of the half of the equity thereon until ·after three months from 
the time it was issued, nor until after the equity was conveyed by 
the debtor to the complainant. The answer is, that there was no 
legal necessity of returning the execution to the clerk's office within 
any definite time, in order to make the sale of the equity valid 
as against a subsequent purchaser. The registry of deeds discloses 
the state of the title. R. S., c. 76, § 33. Ingersoll v. Sawyer, 
2 Pick. 276. Prescott v. Pettee, 3 Pick. 331. 0o'rham v. Blazo, 
2 Maine, 232. Emerson v. Towle, 5 Maine, 197. Clark v. ForJJ
croft, 6 Maine, 296. 

It becomes unnecessary to consider the other questions discussed 
on the briefs of counsel. 

Bill dismissed, with costs to respondents. 

APPLETON, C. J., W .ALTON, B.ARRows, D4-NFORTH and VIRGIN, 

JJ., concurred. 

JOHN FuRBISH, executor, vs. RoBERT RoBERTSON. 

Cumberland. Decided January 31, 1877. 

Abatement. 

A plea in abatement for the nonjoinder of a co-defendant is fatally defective 
when it does not allege that he ~as at the date of the writ alive and resident 
within this state. 

In a writ of entry where the defendant alleged exceptions to the ruling of the 
presiding justice, sustaining the demurrer to his plea without asking leave to 
plead anew, and the full court sustained the ruling, held, that the defendant 
waived any right to answer further, and that the judgment must therefore 
be final against him at the next term; when the plaintiff on proper motion 
can have conditional judgment awarded. 

ON EXCEPTIONS. 

IN .A PLEA OF LAND, wherein the said John Furbish, in his capa
,city of executor as aforesaid, demands against the said Robert 
~2 ,Ji,., I·,> 

\',l " ~ fl 'H!,.! 'I 
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Robertson one messuage with the appurtenances, situated in said 
Brunswick, and bounded as follows, viz: Beginning on the north 
side of' Pleasant street at a stake; thence northerly, parallel to 
and five and a half rods distant from the east line of land formerly 
owned by Humphrey Given, about twenty rods, to land formerly 
owned by John 0' Brien ; thence easterly, on the south line of said 
O'Brien land, four rods; thence southerly, parallel with the west 
line about twenty rods, to said Pleasant street; thence westerly, by 
said Pleasant street four rods, to the first bounds, which he claims 
in his said capacity of executor. And thereupon he says that said 
Benjamin Furbish was himself seized of the demanded premises in 
his life time, in fee simple as aforesaid, within twenty years last 
past, and thereof the said Robert Robertson unjustly and without 
judgment, disseized him the said Benjamin Furbish, deceased, 
within said twenty years last past, to the damage, &c. 

To this, the defendant seasonably plead~d in abatement, 
" that the premises in the said writ and declaration mentioned 
were at the time named in said writ and declaration in the 
possession of him the said Robert Robertson, together with one 
Isaac. Plummer, and~ in the possession of the said Robert Robert
son alone, and this, he, the said Robert Robertson, is ready to 
verify. Wherefore, inasmuch as the said Isaac Plummer is not 
named in the said writ and declaration together with the said Rob
ert Robertson, he, the said Robert Robertson, prays judgment of 
the said writ and declaration, that the same may be quashed and 
for his costs." 

The plaintiff demurred generally to the plea; the defendant 
joined the demurrer, which the presi~ing justice sustained; and 
the defendant alleged exceptions. 

T. H. Giveen, for the defendant. 
I. The legal effect of the demurrer was to admit the truth of 

the statement in the plea of the joint possession of the premises 
by the defendant and Plummer. 

II. Plummer should have been joined with the defendant in 
the action. 

In Varnum v . .Abbot, 12 Mass. 474, 480, Jackson, J. says "if 
a man is disseized by two or more persons, the disseizors have one 
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joint estate, and one title; the entry of all of them is one act: and 
the disseizee must, in such a case, sue them all jointly." 

So in Stearns on Real Actions, 210, joint tenure is said to be 
"the proper plea when two or more persons hold jointly, and are 
not all sued." 

It would also appear indirectly, that this view of the law was 
held by Shepley, J., in Treat v. Strickland, 23 Maine, 234. 

W. Thompson, for the plaintiff. 
I. The writ and declaration are not defective. Clifford v. Cony, 

1 Mass. ·495_ . . 
II. The sufficiency of the plea in substance and in form is alone 

in question, and the highest degree of certainty is requisite. 
Getchell v. Boyd, 44 Maine, 482. Hazzard v. Haskell, 27 Maine, 
549. .Adams v. Hodsdon, 33 Maine, 225. Burnham v. How
ard, 31 Maine, 569. Tweed v. Libbey, 37 Maine, 49. 1. Ch. Pl. 
238. 

III. The plea does not allege that Plummer was living when it 
was filed. 1 Ch. Pl. 441, 442. 

IV. The Plea does not show whether Plummer and the defend
ant were in possession of several parts, or had joint possession of 
the whole. R. S., c. 104, § :LO. "The language of a dilatory plea 
should not admit of more than one construction. 

V. The plea does not aver that the plaintiff's testator was dis
seized by two or more. All who were in possession are not neces
sarily disseizors. Varnum v . . Abbott, 12 Mass. 474. 

VI. The plea does not show Plummer a necessary party, for it 
only says he was in possession ; it does not say he claimed a free
hold, or had actually onsted the plaintiff or his testator. He 
might have been tenant for years or at will of the defendant or of 
the plaintiff and not a disseizor. Story's Eq. Jur. § 998. 1 Ch. 
Pl. 65. R. S., c. 104, § 6. 

VII. The defendant waived his right to answer over by filing. 
and entering his exceptions, without reserving the right, or obtain
ing leave to plead double. A different ruling would enable a 

party to use the right of exceptions for purposes of delay, which 
R. S., c. 77, § 22, was enacted to prevent. State v. Inness, 53 
Maine, 536, 540. If the demurrer is sustained, judgment should 
be final for plaintiff. 
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VrnmN, J. The object sought by a dilatory plea, is the defeat 
of the parHcnlar action upon some technical ground foreign to, 
and regardless of the real merits of the case. Renee the marked 
disfavor with which pleas in abatement have always been regard
ed, as witnessed by the degree of certainty and precision in mat
ter of form as well as of substance demanded in such pleas. The 
rule requires the pleader to "anticipate and exclude all such suppos
able matter, as, if alleged on the other side, would defeat the plea." 
Gould's Plead., c. 3, § 57. Tweed v. Libbey, 37 Maine, 49. The 
plea and the writ cannot both be good. When matter in abate
ment is seasonably and well pleaded, the action must necessarily 
abate; but when the allegations in the plea may all be true, and 
still the action stand, the plea must be bad. 

Judged by this rule, the plea in the case at bar must be adjudged 
to be fatally defective. For the law does not allow deceased per
sons to be impleaded, or non-resident defendants to be joined with 
those within the jurisdiction, though jointly interested. If, there
fore, all the allegations in the plea be true, still the writ and declar
ation may be good by reason of the death or non-inhabitancy of 
Plummer, neither of which supposed facts has been denied by the 
plea. 

The decision being based on a demurrer, the judgment cannot 
be entered until the term next after the decision is certified. R. 
S., c. 82, § 19. State v. Peck, 60 Maine, 498. 

The defendant alleged exceptions without asking leave to plead 
anew, and entered his action in the law court. This has been 
considered a waiver of any right on his part to answer further; 
and the judgment must therefore be final against him. R. S., c. 
77, § 22. State v. Inness, 58 Maine, 536, 541.. At that term the 
plaintiff, on motion, can have a conditional judgment awarded, 
and the sum adjudged. Exceptions overruled. 

Judgment to be.final at 
the next term after 
decision certi-/ied. 

APPLETON, C. J., DICKERSON, BARRows, DANFORTH and LIBBEY, 

J J ., concurred. 
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DANIEL F. EMERY et al. petitioners vs. CHARLES V. BRANN et als. 

Cumberland. Decideu March 31, 1877. 

Certiorari. Poor debtor. 

In a petition for certiorari to require justices of the peace and of the quorum 
to certify up the record of their proceedings in taking the disclosure of a 
debtor under c. 113, R .. S., and to quash the same, it is not competent for the 
petitioner to introduce evidenc_e dehors the record, to show error in the re
cord or proceedings, or fraud, or that injustice was done. 

Regularly, the petition should ~Hege that the errors complajned of appear by 
the record of the proceedings. · 

An allegation in the citation, that the debtor was arrested on the execution by 
a deputy of the sheriff of Somerset county, is sufficient to give jurisdiction 
to justices of the peace and of the quorum for that county. It will be pre
sumed that the arrest was made within the jurisdiction of the officer. 

ON REPORT. 

PETITION FOR A WRIT OF CERTIORARI, to bring up and quash the 
proceedings of three justices of the peace and quorum, in admitting 
Charles V. Brann to the benefits of the oath provided in R. S., c, 
113, § 30. 

The petition did not set out the record or assign errors apparent 
therein; but did recite minutely and at length the judgment, exe
cution, its delivery to the officer, and proceedings thereon, embrac
ing the proceedings before the three justices. The petition, 
copy of the record, answers of the respondent and the original 
papers referred to, made part of the case. 

The petitioners offered the original papers, showing tho proceed
ings before the magistrates and proof of identity to impeach and 
complete the record, and to show fraud, and that injustice was 
done; also the deposition of S. J. Walton, one of the magistrates 
who acted but did not sign the record, and other proof for same 
purpose. 

If the original papers or other testimony are competent to be 
introduced to show error in the record of proceedings, or fraud, 
or that injustice was done, the case to stand for trial ; otherwise, 
judgment for respondents. 

The petitioner alleged misconduct and fraud of the magistrates, 
1i ;nr,;;. .J/0 
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and offered evidence thereof dehors the record, and closed with 
the following "objections to the legality and validity of the pro
ceedings before the magistrates, touching the examination and 
disclosure, and all matters relating thereto." 

" I. No legal citation. 
"II. The magistrates excluded important and material witnesses 

. and important and material testimony of witnesses present, and 
declined to and did not hear testimony offered which would have 
prevented the debtor from taking ~he oath before referred to. 

'
4 III. The debtor's examination and disclosure was not full and 

complete, but unfinished and incomplete for the various reasons 
herein before stated. 

"IV. The debtor not having made the disclosure provided for 
and contemplated in R. S., c. 113, the justices were most manifestly 
in error in administering the oath to Brann. 

"V. The justices were in error in not allowing and requiring the 
debtor to answer all interrogatories tending to show the real con
dition of the business of the debtor, and his ability to pay the 
debt due the creditors, and interfering with the examination by 
the counsel for the creditors, by limiting the time in which the 
examination must be closed, whether complete and thorough, or 
not." 

The application to the justice, which was made, by reference, a 
part of the citation, commenced and continued so far as to raise 
the legal objection thereto, as follows: "To J. F. Holman, esquire, 
one of the justices of the peace in and for the county of Somerset: 
whereas I Charles V. Brann, of Madison, in said county, have 
been arrested by Josiah Tilton, a deputy sheriff under J. H. Chap
man, sheriff of said county, on an execution which issued from the 
county of Cumberland," &c. 

H. Knowlton and W. J. Knowlton, for the petitioners. 

The question presented for the consideration of the court by the 
agreed statement, is not whether the particular evidence offered is 
competent for the purposes indicated, but whether any evidence, 
however clear and decisive, is admissible to establish either of the 
allegations. 
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The court is to determine whether fraud may be shown by any 
of the evidence offered or any which might be offer3d, and whether 
the record may be shown to be incorrect, by any of the evidence 
sought to be introduced, or by any t~stimony, oral or documentary. 

The court is to determine in this case, whether gross injustice 
may be done by a court uf inferior jurisdiction, and the injured 
party be entirely without remedy. 

Fraud vitiates all proceedings. Brooms Legal Maxims, 736. If 
. the proceedings were fraudulent or without jurisdiction from any 
cause, then they are void absolutely. 

That the magistrates had no jurisdiction, and that the proceed
ings were fraudulent, that the record is not in accordance with the 
facts, and that great injustice was done, the petitioners claim to 
show by proper evidence in a court of competent jurisdiction to 
try and determine the rights of the parties. 

T. B. Reed, for the respondents. 

A petition for writ of certiorari is a proceeding well defined in 
its character and limitations. It is to quash a record for errors in 
the record itself. It is not an appeal or a new trial. 

The proper practice is for the petitioner to set forth the record 
in his petition, and to specify the errors in the record on which he 
relies. On the part of the petitioner no evidence can be primarily 
introduced. The court say in Rutland v. Oo. Oom. of Worcester, 
20 Pick. 71, 77, 78, "A petition for a writ of certiorari is well 
understood to be addressed to the discretion of the court. When 
the record is before the court upon the return of the writ, the 
court will look only at the record; for this reason it would be 
futile to admit evidence to contradict the record, on the petition 
for a certiorari; but it being within the discretion of the court to 
grant or refuse the writ, evidence extrinsic to the record may very 
properly be received to show that no injustice has been done, and 
that a certiorari ought not to be issued. The petitioners in the 
case before us, will in the first place exhibit the record and point 
out in what particulars they deem it to be erroneous or defective; 
and then the respondents may prove by extrinsic evidence, that no 
injustice has been done, that if the proceedings shall be quashed, 
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the parties cannot be placed in statu quo, or that for any good 
reason a certiorari ought not to be granted. If such evidence shall 
be offered by the respondents, the petitioners will of course have 
a right to rebut it by like evidence." In other words the petitioner 
is bound by the record. The respondent, appealing to the discr-e
tion of the court, may show by extrinsic matter, that the certiorari 
ought not to be granted, even if there were errors, and the peti
tioners may rebut that showing, and that is all that can be done. 

Here the petitioner admits, not in terms but by force of the 
stipulation in the last paragraph, that there are no errors in the 
record. He does not desire to quash the record but to impeach it. 
That cannot be done in this way. It is true after a general way, 
that fraud vitiates all things. But even in the cases where fraud 
can be set up it must be in proceedings which permit proof. If 
this were a proceeding to reverse the judgment, proof of fraud 
might then be admissible. But it is not a proceeding to reverse 
the judgment; it is a proceeding to quash a record. To propose 
to impeach a record by a proceeding to quash it, is like offering 
evidence on a demurrer. On a motion to quash an indictment no 
one has ever yet been heard to prove fraud on the part of the 
grand jury. The best test of petitioner's position is the absurdity 
which would result from its adoption. l'ractieally although not 
in terms the record is admitted to be without error, consequently 
if it should be certified up it could not be quashed, and the writ 
would be issued for nothing. Courts of justice never intentionally 
do futile things. 

This very question seems to have been repeatedly decided in 
this state. Ross v. Ellsworth, 49 Maine, 417. 

We suggest that in both the Maine cases doubts are expressed 
if the writ of certiorari can properly be issued in such cases as 
this. See also People v. First Judge, etc., 2 Hill, 398. Allyn 
v. Commissioners. It would seem to be true that the doubt has 
ripened into certainty. 

Knowltons, in reply. 

The petitioners ask for a writ of certiorari to correct a proceed
ing not in accordance with the common law. R. S., c. 102, § 13. 
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"Proceedings" is a broader term than "record," and embraces 
all that was done. 

The record might be upon its face complete and the entire 
record fraudulent, and the party injured without remedy, if the 
court is not to examine the proceedings. 

No appeal lies from the decision of the magistrates. This court 
has superintending power over inferior tribunals. Dow v. True, 
19 Maine, 46, and cases. 

By inspection it will be seen that interrogatory 239 of the orig
inal papers was important, was objected to and was not allowed 
to be answered by the debtor, and the papers show upon their 
face that the creditors were restrained in their examination. No 
claim is made that the interrogatory was improper, but the magis
trates closed the examination as appears against the protest of the 
counsel for the creditors. · 

The original papers show that Brann had once been defeated 
before t_hree magistrates, two of whom he selected, and his defeat 
would have been certain again after a full and fair disclosure .. 

If the creditors were restrained in the examination, the writ 
will issue. Little v. Cochran, 24 Maine, 509. 

The citation making a part of the record does not show the 
debtor to have been arrested in Somerset county. 

The entire record, or what purports to be, and the original papers 
. are before the court, and the original papers written at the time, 
are the real record, and cannot be changed properly, to make a 
record to suit any party or to serve the interest of any party. 

It would appear from the record made at the time most clearly 
that the creditors were restrained;,. in their examination and, if so, 
the law as settled in Dow v. True, above cited, is applicable in 
this case. 

The petitioners claim that the record (real and true) shows that 
the debtor did not disclose in that full, clear and honest man
ner contemplated by law by reason of the unjustifiable interference_ 
of the magistrat~. • 

LIBBEY, J. The petitioners set out in their petition certain, 
alleged irregularities and errors in the proceedings of the justices 
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of the peace and of the quorum, in taking the disclosure of the 
debtor, and administering to him the oath prescribed in c. 113, 
R. S. But it is not alleged in the petition that the irregularities 
and errors specified appear by the record of the justices, which 
they seek to have quashed. The petition should contain such an 
allegation. The respondent appeared and answered, and presented 
a copy of the record of the proceedings of the justices, duly certi
fied, which is made a part of the case. We shall therefore consider 
the case as if the petition contained the proper allegations. The 
only alleged error appearing in the record, to which the attention 
of the court is called by the counsel for thP- petitioners, .in their 
argument, is that it does not appear by the citation that the debt
or was arrested and gave bond in the county of Somerset, and 
therefore the justices had no jurisdiction. This alleged error is 
not set out in the petition. The citation alleges that the debtor 
was arrested by a deputy sheriff, under the sheriff of the county of 
Somerset, and the petition contains the same allegation. The pre
sumption is that the arrest was made by the officer within his 
jurisdiction. If, however, the debtor was not arres~ed in that 
county, the proceedings were unauthorized and void, and will fur
nish no defense to an action on his bond. 

We have carefully examined the record of the proceedings be
fore the justices, certified by them, and discover no error apparent 
upon the record. 

But the petitioners claim the right to introduce evidence dehora 
the record, "to complete and impeach the record and to show 
fraud, and that injustice was done," and for these purposes they 
offered the original papers showing the proceedings before the 
magistrates, and proof of their identity, and also the deposition of 
S. J. Wal ton, one of the justices, who acted but did not sign the 
.record. By the report, "If the original paper or other testimony 
.are competent to be introduced to show error in the record or 
proeeedings, or fraud, or that injustice was done, the case is to 
stand for trial, otherwise jnt!gment for respondents." 

In Pilce v. Herriman, 39 Maine, 52, the petitioner offered to 
prove certain facts dehors the record ; but the evidence was held 
inadmissible.. The court say, "A writ of certiorari can present 

I, 
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only a record of their proceedings ; no testimony can be received 
from the petitioner to affect the record, or to prove other facts not 
appearing in it;" citing Commonwealth v. Bluehill Turnpike 
Oorp., 5 Mass. 420. The same rule was affirmed in Ross v. Ells• 
worth, 49 Maine, 417. See also Rutland v. County Commia-
8ioners, 20 Pick. 71. 

Amc,ng the papers offered as original papers, the only one not 
contained, in substance, in the record, and which tends to contra• 
dict it is a paper purporting to be "Interrogatory 239. How did 
you lose the $600 or $700 to which you refer in your answer to 
interrogatory 233 i" "The above inquiry or interrogatory I put 
into this examination and desire that the debtor may be permitted 
and required to answer." . This is signed by the attor
ney for the creditors, but there is nothing upon it showing that it 
was presented to the justices before the examination was closed, 
and ruled upon by them. Ry the record it appears that no such 
question was pnt to the debtor by the attorney for the creditors. 
The evidence offered is not admissible to show error in the record. 
Nor is it admissible to prove fraud. Upon this point it is suffi
cient to say that the. petition alleges no fraud in the record. 
If there was fraud in the proceedings a writ of certiorari is 
not the proper remedy i.o correct it. Nor is the evidence 
admissible to show that injustice was done by the justices, for the 
reasons stated in the cases above cited. 

In .Dow v. True, 19 Maine, 46, and Little v. Cochran, 24 
Maine, 509, cited and relied upon by the counsel for the petition
ers, the errors complained of appeared by the record of the pro
ceedings. 

Writ denied. Oosts for respondents. 

APPLETON, C. J., DrnKERSON, BARRows, DANFORTH and VIRGIN, 

JJ., concurred. 



46 FRANKLIN WHARF V. PORTLAND. 

FRANKLIN W H.ARF OoMP .ANY vs. OrTY OF PoRTL.AND. 

Cumberland. Decided April 2, 1877. 

Sewers. 

Under R. S. 1857, c. 16, §§ 2 and 3, as amended by chap. 153 of the public 
laws of 1860, the municipal officers of the city of Portland had the right to 
construct the sewer in question with an outfall in the public dock, below 
low water mark, to be used for collecting rubbish and filth and conducting 
and depositing them there. 

As this right must necessarily be exercised conjointly with the public right of 
navigation, and the rights of the owners of wharves lawfully erected in such 
waters, it should be so exercised that such rights shall be no further limited 
or impaired than is reasonably necessary to accomplish the purpose of the 
statute which gave it. 

That purpose was to enable the city to collect and deposite refuse matter in 
the public dock where it would ordinarily be so distributed and dissipated 
by the elements as not to create a nuisance, public or private. 

The right of the defendants under the statute is not a right to create a nui
sance in the public dock; it is rather to make deposits there temporarily, 
and not to obstruct navigation permanently. 

If such deposits accumulate in such quantities as to obstruct navigation, or 
cause special and particular damage to the owners of the wharves there, not 
common to the public, it is the duty of the defendants to cause them to be 
rei;noved. 

If they unreasonably neglect or refuse to do so, they will be guilty of creating 
a public nuisance, and liable to indictment in the one case, and of creating 
a private nuisance and liable to an action of tort, at the suit of the wharf 
owners, in the other. 

ON REPORT. 

O.AsE, in tort, for obstructing entrance to plaintiffs' wharf in 
Portland, by solid deposits of sewage. 

The plaintiffs are a corporation established and holding wharf 
property, in Portland, by virtue of Private Laws of 1850, c. 415, 
of Private Laws of 1857, c. 98,and of Private Laws of 1871, c. 661. 

The plaintiff corporation offered to prove that in 1860 the de
fendant corporation constructed a sewer through Thames St., and 
made an outlet for it, into and at the head of the dock on the east
erly side of the plaintiffs' wharf; that this dock before the con
struction of the sewer had been wholly below the line oflow water; 
~hat. the_ µ~ck was public property, a collection of water open to 
.,,· t) ' ~";-

{J ,," Ii[-
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the sea, below the line of low water, and from time immemorial 
had b ~en resorted to by large ships for landing goods at the 
wharves of the plaintiffs and their grantors, and that the plaintiffs 
and their grantors had been accustomed to pass and repass over 
the same. 

That the sewei· leading into the dock, and the other sewers and 
drains leading into said sewer, were constructed without traps or 
cess-pools or other contrivances to catch earth, gravel and other 
solid matter, coming into the sewers, and prevent the same from 
being washed into the dock. 

That from 1860 down to the present time, the dock in question 
has been gradually filling up with ea1·th, sand, gravel, ·ruud and 
filth, brought down in said sewer, and deposited in said dock, un
til the dock has become so obstructed thereby that the uppei· por
tion thereof has become wholly unnavigable and the lower portion 
unnavigable for vessels of large tonnage, and the plaintiffs have 
been obliged, in order to use their wharf, to dredge the dock at 
large expense. 

That the plaintiffs have suffered special damage by reason of 
this deposit of earth, sand, mud and filth, and by the depreciation 
of the value of their wharf property by reason of the docks being 
filled up, and by reason of their being obliged to pay out moneys 
to partially dredge the dock, and by the loss of wharfage and dock
age which would have accrued from vessels loading and unloading 
at plaintiffs' wharf, if the dock had not been so obstructed. 

That the defendants have been requested by the plaintiff corpora
tion to remove the_ sewer deposit in the dock by dredging, before 
the commencement of this action, but have neglected so to do. 

That the construction of said sewer and other sewers leading 
into the same, with traps, cess-poo]s and other contrivances to 
catch and hold the solid matter passing through said sewers and 
drains, would have effectually prevented a great portion of the 
fill and deposit complained of, and of the consequent injury to 
plaintiff corporation. 

The city solicitor contended that the foregoing facts, if proved, 
would not sustain an action against the city of Portland. 

Thereupon it was agreed by the parties to report the case to the 
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law-court for the determination of the following questions of law: 

1. Whether the eity of Portland have a right to construct a sew
er opening into one of the docks of the city, so as to cause a fill
ing up of the same, as above stated, to the injury of the adjoining 
wharf owners. 

2. If so, whether it is not the duty of the city to cause the dock 
to be dredged and cleared of sueh deposits, from time to time, as 
the same shall become an obstruction to navigation. 

All ordinances and by-laws of the city of Portland, and all acts 
of the legisl.:1.ture, bearing upon these questions, are made part of 
the case. When these questions of law have been determined, the 
action is to stand for trial. 

0. P. Mattocks & E. W. Fox, for the plaintiffs, contended that 
the general authority conferred upon municipal corporations did 
not authorize them to construct and maintain sewers in such man
ner as to obstruct the navigation of public navigable waters. 

That there was nothing in the acts of the legislature authorizing 
the construction of sewers by the city of Portland, which grants 
any peculiar privileges to that city as regards the filling up of the 
docks; harbor, or public navigable waters surrounding that city, 
referring to R. S. of 1857, c.16, §§ 2 and 3, as amended by c. 153, 
of the public laws of 1860. 

That any obstruction of navigable waters is a public nuisance, 
especially if made below low water mark. 

That a public nuisance can be legalized only by legislative en
actment, explicit, definite and unequivocal. 

That while it is said that the sea is the natur~l receptacle of the 
offsconrings of the land, and that the filth and refuse of great cities, 
which must be deposited somewhere, can be deposited in the sea 
with the least expense and detriment to public health; this argu
ment has little force in view of the fact that sewers may be so con
structed that their deposits may be made in the sea without injury 
to navigation. 

That it is the duty of the city either so to construct their sewers 
that the solid refuse shall never reach the docks, or else to remove 
it therefrom as soon as it becomes an obstacle to navigation. 
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That the rule once laid down in Rex v. Russell, 6 B. & 0., 566, 
"If that which in itsel( is a public nuisance, as there is no question 
but what an obstruction to public navigation is, benefits a vast]y 
larger number of people than it incommodes, and in a vastly more 
important way, then it ceases to be a public nni.:;ance and becomes 
a public benefit," has been overruled in Rex v. Ward, 4 Ad. & 
E., 384, where Lord Denman says, "tliere is no practical inconven
ience in abiding by the opposite principle, for daily experience 
proves that great and acknowledged public improvement soon 
leads to a corresponding change in the law, accompanied, how
ever, with the just condition of being compelled to compensate any 
portion of the public which may suffer for their advantage," and 
that the law of this country and of this state is that the fact of 
such obstruction being a benefit to the greater number does not 
render it any the less a nuisance. 

The counsel, in their argument, discussed the following cases. 
State v. Freeport, 43 Maine, 198. Knox v. Chaloner, 42 Maine, 
150. Garey v. Ellis, 1 Cush. 306. Gerrish, v. Brown, 51 Maine, 
256. Sherman v. Tobey, 3 Allen, 7. Eames v. N. E. Worsted 
Co., 11 Met. 570. Renwick v. JJforris, 3 Hill, 621. Hickok v. 
Hine, 23 Ohio St. 523. Proprietors of Locks v. Lowell, 7 Gray, 
223. Pennsylvania v. Wheeling & Belmont Bridge, 13 How. 
518. Gunter v. Geary, 1 Cal. 462. Pilcher v. Hart, 1 Humph. 
524. Washburn & JJfoen JJfan. Co. v. Worcester, 116 Mass. 
458. Boston Rolling Mills v. Cambridge, 117 Mass. 396. Bray
ton v. Fall River, 113 Mass. 218. Child v. Boston, 4 Allen, 41. 
JJferrifleld v. Worcester, 110 Mass. 216. 

In their closing summary they said: 
I. That the city of Portland have no authority, express or im

plied, to empty their sewers into the public docks, if by so doing the 
docks are partially filled with deposit and navigation obstructed. 
We claim this irrespective of the question whether or not the sew
er could be so constructed as to avoid the deposit of matter. If 
deposit necessarily results in the dock, it is the duty of the city to 
carry its drain elsewhere. 

In this view of the case it follows that the city being a wrong
doer in making the deposit, a fortiori, it is their duty to remove it. 

VOL. LXViII. 4 
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II. That even if by any implication absolute authority to enter 
the docks be conferred upon the city, it is their duty so to exercise 
the power that no obstruction of the docks shall result, as could be 
done by the use of suitable traps,-or if such obstruction does nec
essarily result, then, inasmuch aA there is no express authority 
conferred upon the city to obstruct the docks and it is well known 
that the obstruction can be removed by dredging, the moi·e rea
sonable inference is that the city is to be allowed to enjoy the 
privilege of drainage subject to the burden of repairing the evils 
it does by dredging. 

III. We claim that the sewer in question, thongh built by the 
defendant corporation, was never located according to law, and 
that whatever authority over the docks the city may possess, as 
regards sewers legally located, they are as regards this particular· 
sewer, wrong-doers in opening it into the dock in question, and 
consequently liable for all injuries inflicted upon the plaintiff cor
poration thereby. 

T. B. Reed, city solicitor, for the defendants. 

Unless the legislature had authorized the plaintiffs to construct 
their wharf where it now is, wholly below low water mark, it would 
have been itself a nuisance, with no rights which a person of any 
color would be bound to respect. 

I. The question before the court is, whether a wharf corporation, 
building its wharf by authorization of the legislature out into the 
pq.blic navigable water, has rights which are paramount or subser
vient to the rights of the inhabitants of the city of Portland. Be
fore any wharves were built below low water mark, no one would 
doubt or question the right of the city to build drains through 
their own property into the tide water. Did they lose any of 
their rights in consequence of the act which incorporated the plain
tiff~ This is believed to be an entirely new question, and as yet 
undetermined. •rt will be noticed that there is an essential differ
ence between this case and the Massachusetts cases, •cited by plain
tiffs' counsel. In this case, the wharf alleged to be injured is 
wholly below low wate1: mark. Outside the permi~sion of the leg
islature they have no rjghts whatever. 



FRANKLIN WHARF V. PORTLAND. 51 

In the Massachusetts cases, the parties complaining had direct 
proprietary rights in the dock or other navigable stream alleged to 
have Leen filled up or injured. This will be seen more clearly by 
an examination of the cases, commented on by plaintiffs' counsel, 
Boston Rolling Hills v. Cambridge, Haskell v. New Bedfo'rd, 
Brayton v. Fall River. 

IL The people of the city of Portland, by the paramount law 
of necessity, and by the imperative demands of health, are entitled 
to the right to make sewers and drains, and discharge sewage into 
the sea, the great natural receptacle for all the drainings of the 
land, where flow all the waters which wash the s~;rface of the earth, 
and who.re of necessity, must flow all the artificial sewage matter 
which would otherwise poison with its filth the whole population 
of the city. If no wharves had been built beyond low water mark, 
the scour produced by the ceaseless ebb and flow of the tide 
through the harbor, up into the Stroud water river and back again, 
would have swept all the deposits into the Casco bay, and left no 
ground of cpmplaint on the part of that greater public,. of which 
the inhabitants of Portland are a portion. How it is possible to 
deny a right so important to the health and necessities alike, of the 
inhabitant and the stranger, is beyond conception. Statement is 
the only argument needed in its favor. While this right on the 
part of the city existed and had always existed, the plaintiff cor
poration was formed, and obtained from the legislature (act of 
Aug. 29, 1850) the right to extend its wharf into tide water. Un~ 
like the plaintiff's case in Haskell v. New Bedford, (supra,) no 
right as to docks is given to the corporation. It takes by the act 
simply the right to extend its wharf. We claim that when they 
took the right to extend their wharf, they took it cum onere, subject 
to the right of drainage then existing in the public. By building 
a solid wharf, they, and those who built the wharf on the other 
side of the space, now used as a dock, disturbed the natural 
scour of the tide, and caused the accumulation of sand, if there 
be any, of which complaint is made. And there is no reason why 
they should not pay for the dredging which their own erection 
may have made necessary. But aside from this, we say that the 
privilege which the legislature granted them was subservient to 
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the natural right of the people of Portland to drainage into the 
sea. Plaintiffs ought to clear out the dock if they desire to use it. 
And why should they not~ They have received from the state a 
privilege of great value for nothing, and as a consequence, they 
claim that the health and comfort of four or five thousand people 
shall be subordinated to their right to make a hundred or two dol
lars more a year. The only right plaintiff corporation has to the 
dock in question, is the right of navigation in common with all the 
world. As between it aud the people of Portland there are no equi
ties in the plaintiffs' favor whatever. By R. S. 1857, c. 16, § 3, 
we had this right confirmed to us. The legislature thereby author-

. ized us to build this sewer which was ordered January 20, 1860, 
prior to the repeal· of this section. 

III. There is no special damage which entitles plaintiffs to this 
action. If the accumulation said to exist is a public nuisance, if 
the right of drainage must give way to the right of navigation, 
then one public right gives way to another, and the proper method 
when the public is aggrieved is by indictment. Plain_tiffs cannot 
maintain their action unless their grievance is special and peculiar, 
different in its nature and kind, and not merely in degree, from the 
grievance of other persons. Blood v. Naskua &: Lowell Rail
road, 2 Gray, 137. Brightman v. Fairhaven, 1 Gray, 271. 
The only injury which plaintiffs suffer is precisely what the owner 
of Galt's wharf next to it suffers; just what the public suffers; 
for the proprietors of Galt's wharf and the public have the. same 
right in that dock that Franklin Wharf Company have. If the 
plaintiffs owned any portion of the dock next their wharf, this would 
be within the case of Haskell v. New Bedford, and the case of 
Brayton v. Fall River. The damage would be peculiar, differing 
in its nature from that suffered l>y the public; for they would then 
have a right to water of a certain height different from the general 
right of the public. When the plaintiff owns a dock or land in 
front of his wharf, he has a peculiar property therein, different 
from the right of navigation, and any obstruction of that right be
comes a private nuisance. But if he owns nothing beyond his 
wharf, all _the right he has in the sea is the right of navigation. 
And that is what the pubHc has. The advantage which plainti:ffs 



FRANKLIN WHARF V. PORTLAND. 53 

have in having their wharf where it is, arises from the fact that the 
dock is a public highway, the wharf is at the side of it, and the 
public can come and go. While it is true that some early English 
cases, like Wilkes v. Hungerford Market, 2 Bing. N. C. 281, held 
an obstructor of a public highway liable at the suit of a shop keep
er on the side of the way for diminished business, the latter cases 
in this country leave public injuries to be redressed by the public. 
Smith v. Boston, 7 Cush. 2fl4. Brainard v. Oonnr;cticut River. 
Railroad, 7 Cush. 506. Blood v. N'askua & .Lowell .Railroad, 
2 Gray, 137. Harvard College v. Stearns, 15 Gray, 1. The 
appropriate remedy for a nuisance in a common highway is indict
ment. Rowe v. Granite B1•idge, 21 Pick. 344. Weeks v. Shir
ley, 33 Maine, 271. 

To conclude, the defendants contend that inasmuch as the 
plaintiffs have no exclusive or peculiar proprietary rights in the 
dock, and receiYed no privilege from the legislature, exoept to ex
tend their wharf, they received that privilege subject to the exist-
ing right of the city to drainage. • 

That if as between the city and the public any nuisance exists 
by reason of the outflow from the sewer, the proper remedy is by 
indictment of the guilty party. 

No peculiar right of the plaintiffs is violated by the acts com
plained of, no injury done them differing in nature and kind from 
that done the general public. 

If these propositions are correct, the two questions of law pro
pounded to the court, so far as this case is concer~ed, must be an
swered in favor of the defendants. 

DICKERSON, J. Though the case does not show the precise 
time when the outlet to the sewer in controversy was built, it is 
reasonable to conclude from the order of the mayor and alder
men passed Jan. 20, 1860, "authorizing the committee on drains, 
&c., to construct and extend the sewer which has its outlet in 
Thames street through Thames street to the dock," and the report 
of that committee to the mayor and aldermen on March 30, 1860, 
"that they had built a portion of the same" and "recommending 
that the completion thereof be referred to the next eity council,'' 
that it }Vas built under the authority of §§ 2 & 3 R. S. of 1857, as 
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amended by c. 153 of the public laws of 1860, which took effect 
April 19, 1860. The second section of that statute is as follows: 
"The municipal officers of a town, and mayor ancl aldermen of 
any city, may construct drains or sewers in a substantial manner, 
through, along or across any public street, highway or town way 
therein, and over or through any lands of private persons or 
corporations, when they shall deem it necessary for public con
.venience or ~ealth, at the expense of the town or city; and they 
shall be under their direction and control." 

Under the general authority conferred by this sectiDn of the 
statute upon the municipal officers of towns and cities, to improve 
the public drainage and sewerage in their respective municipali
ties, we have no doubt but they had the right to construct a suit
able outfall for a sewer in the public dock below low water mark, 
whenever they deemed it necessary for "public convenience or 
health." Indeed, without such authority, the section would be a 
nullity, in many cases not unlikely to occur in the larger cities 
where. the difficulty, inconvenience and expense of providing suit
able -cesspools fo1· retaining the rubbish and filth that naturally 
seek an outlet through sewers, would render it next to impossible 
to supply them. The power of these municipal officers is limited 
in the statute by the demands of ~'public convenience or health," 
which obviously require that the refnse matter and impurities in 
large cities should be deposited and dissipated in the sea, which 
is the great receptacle provided by nature for the offscourings of 
the land. If the adjudication of the municipal officers of the city 
of Portland upon the question of "public convenience or health" 
was open for revision, we see no objections to affirming their de
ms10n. But their adjndication is conclusive upon that matter. 

When the outlet of the sewer was built, the plaintiff company 
had extended their wharf into tide waters below low water mark 
under tlie authority of a grant from the legislature. Neither 
party had any right to make any erections there so as to obstruct 
navigation without legislative authority therefor. With such per
mission, they respectivelJA had the right to- make and maintain 
erections according to their respective grants and the law in such 
cases. The act under which the sewer was built is silent as to the 
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rights, duties and liabilities of the city in respect to the disposi
tion of the depositB that might accumulate at the outlet of the 
sewer, and the several legislative acts passed for the benefit of the 
wharf company contain no provisions upon this subject. The 
questions in dispute between the parties, therefpre, are to be de
termined by a construction of these respective statutes and the 
rules of law applicable to the facts in the case, it being premised 
that both parties have rightfnlly made their respective erections. 

The right to build the sewer and outlet implies the right to use 
tlrnm for the purposes for which 'they were intended, to wit, for 
the collection and discharge of the debris of that part of the city, 
where they should be constructed, into the dock below )ow water 
mark. But it is to be borne in mind that the right to do this be
ing in contravention of the right of the public, at common law, to 
use the sea as a public highway, should be construed strictly and 
made to harmonize, as nearly as may be, with this paramount 
right of the public; for we do not, by any means, assent to the 
proposition of the counsel for the defendants that the right of nav
igation is subordinate to the right of sewerage. No authority has 
been cited to sustain that position, nor is it reconcilable with the 
well established doctrine of the common law. 

The pttblic right to the navigation of the sea is not qualified or 
limited, at common law, by any private or municipal right of sew
ei~age. "It is an unquestionable principle of the common .law," 
say the court, in Arundel v. J.JfcOullock, 10 Mass. 70, "that all 
navigable waters belong to the sovereign ')r, in other words, to 
the public, and that no individual or corporation can appropriate 
them to their own use, or confine or obstruct them so as to impair 
the passage over them, without authority from the legislative 
power.~' So in Commonwealth v. Charlestown, 1 Pick. 180, 
Parker, C. J., says: "There can be no doubt that, by the princi., 
ples of the common law, as well as by the immemorial usage of 
this government, all navigable waters are public property for 'the 
use of all the citizens; and that there must be some act of the 
, sovereign power, direct or derivative, to authorize any interrup
tion of them.'' The same doctrine has been repeatedly held and 
applied in this state to tide waters and navigable streams. In 
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Gerrish v. Brown, 51 Maine 256, it was held that navigable riv
ers are public highways, aud that if any person obstruct such a 
river by carting therein waste material, filth or trash, or by depos
iting material of any description except as connected with the rea
sonable use of such river as a highway, or by direct authority of 
law, he does it at his peril, and is guilty of creating a public 
nuisance. 

The statute under which the defendants built the sewer and 
outlet is not to be· construed, therefore, as authorizing an unneces
sary infringement of existing rights and privileges ; but it is to 
have such a construction that the wharf company shall be no fur
ther limited or restricted in these respects than may be reasonably 
necessary to accomplish the purpose of the statutes; and it is the 
duty of the defendants to exercise the power thus conferred in 
accordance with this rule. State v. Freeport, 43 Maine, 198, 202. 
Newbu1·yport Turnpike v. Eastern Railroad, 23 Pick.· 326. 

The city have the right to use the sewer, and the wharf company 
the right of navigation and the use of their wharf. These respec
tive rights are to be reasonably enjoyed. Neither party can de
stroy, o~ unreasonably ~nd unnecessarily impair the rights and 
privileges of the other. The purpose of the defendants' erection 
under the statute is substantially accomplished by the ·discharge 
of the deposits at the outlet of the sewer. It cannot be presumed 
or implied that the statute contemplated the erection of a public 
nuisance below low water mark, by allowing the deposits from the 
outlet of the sewer to accumulate and remain there in ·such quan
tities as to menace the public health, obstruct navigation and seri
ously to impair, if not entirely to destroy, the plaintiffs' erections, 
previously made under an act of the legislature of equal authority 
with that under which the defendants made their erection~ Nor 
is it reasonable to conclude that the grant under which the plain
ti~'s extended their wharf into tide waters, implies the right there
by to create a public or private nuisance either in the manner of 
using their wharf or by its disuse and allowing it to go to decay. 

The purpose of the legislative grant to the wharf company was, 
not to destroy or obstruct navigation and commerce but to facili
tate them. So the purpose of the statute uhder which the city 

i' 
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acted was not to authorize it to transfer a nuisance from the city 
to low water mark, or to create one there, but to enable it to con
duct the rubbish and impurities from a particular portion of the 
city to a point in the sea where they would ordinarily be so dis
tributed and dissipated as not to create a nuisance. If, however, 
this result is not produced either by reason of the action of the 
clements or from some other cause than the fault of the plaintiffs, 
it is the duty of the city to remove those deposits within a reason
able time and in such a manner as to prevent their becoming a 
nuisance to the public or a private nuisance to the wharf company. 
The right of the defendants to construct an outfall for their sewer 
in the sea does not include the right to create a nuisance, public 
or private; tt is a right to make deposits temporarily, and not a 
right to obstruct navigation permanently. 

The legal status of the defendants is analogous to that of per
sons using a public highway, whether upon the land 9r water, who 
have a right to the reasonable use thereof, for all legitimate pur
poses of travel and transportation, though this not unfrequently 
involves the necessity of a temporary obstruction of the highway. 
In Davis v. Winslow, 51 Maine, 264:, 297, the court use this lan
guage: "Firemen in extinguishing fires, builders in erecting or 
:removing buildings, teamsters in hauling logs or masts to market, 
truckmen in loading or delivering merchandise, shipmasters and 
boatmen in receiving, transporting and delivering their cargoes, 
raftsmen in managing their rafts, river drivers in rnnning logs, 
and mill owners in securing them, oftentimes, of necessity, require 
so much of a highway as temporarily to obstruct it; but, in such 
cases, they must so conduct themselves as to discommode others 
as little as is reasonably practicable,and remove the obstruction 
or impediment within a reasonable time, having regard to the cir
cumstances of the case; and when they have done this, the law 
holds them harmless." 

The view we have taken of this case corresponds with the re
cent decisions• upon thjs important subject, as the cases cited by 
the cou:nsel for the plaintiff abundantly show. Haskell v. New 
Bedford, 108 Mass. 208, 214, is directly in point. In that case 
the court say: "The owner of any lands bordering upon the sea, 
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may lawfully throw refuse matter into it, provided he does not 
create a nuisance to others. And there can be no doubt but pub
lic bodies and officers, charged by law with the power and duty of 
constructing and maintaining sewers and drains for the benefit of 
the public health, have an equal right. But it by no means follows 
that either the city or any private person has the right to deposit 
filth upon the sea-shore in such quantities as to create a nuisance 
to health or navigation. . The right conferred upon the 
city of New Bedford to lay out common sewers through any streets 
or private lands, does not include the right to create a nuisance, 
public or private, upon the property of the commonwealth or of 
au individual, within tide water." 

A more recent case in Massachusetts, that of Bra,:yton v. Fall 
River, 113 Mass. 218, 230, is substantially a duplicate of the pre
sent case in its facts and legal status. The court there held that 
the plaintiff could maintain an action of tort against the defendants 
for obstructing his wharf erected upon a tide water creek, with the 
rubbish from their sewer. "An individual," say the court in that 
case, "cannot maintain a private action for a public nuisance, by 
reason of any injury which he suffers in common with the public. 
The only remedy is by indictment or other public prosecution. 
But if by reason of a public nuisance, an individual sustains pecu
liar injury differing in kind, and not merely in degree and extent, 
from that which the general public sustains from the same cause, 
he may recover damages in a private suit for such peculiar inj nry. 

We are of opinion that this was an injury, special and 
peculiar to him, for which he may maintain this action. He has 
a right to the water at his wharf at its natural depth. By the fill• 
ing up of the dock, his use of his wharf for the purposes for which 
it had been constructed and actually used, were impaired, and he 
was subject to an inconvenience and injury which was not common 
to the public." 

We understand that this is precisely what the plaiptiffs complain 
of in this case, the diminution of the depth of water about their 
wharf by deposits from the defendants' sewer, so as materially to 
interfere with vessels ta~ing in and discharging cargoes there, as 
they had been accustomed to do. The report of the case s~ts 
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forth that these deposits had accumulated to such depth as to ren
der "the upper portion of the dock wholly unnq.vigable, and the 
_ower portion unnavigable for vesselo of large tonnage, and that 
the plaintiffs have been obliged in order to use their wharf to 
dredge the dock at large expense." This would undoubtedly bring 
the case within Brayton v. Fall River, unless .the alleged obstruc
tion was in some part of th~ dock, not adjoining the plaintiffs' 
wharf, and did not diminish the natural depth of the water about 
their wharf. In that case the injury would be to the public right 
of navigation which the plaintiffs enjoy in common with the pub
lic, and the remedy would be by indictment as the counsel for the 
defendants contends: their injnry, though perhaps differing in de
gree, would not be special and peculiar to them, but would be the 
same in kind as that of the public, in which case the private rem
edy by action would be merged in the public remedy by indictment. 

Taking the view of the purport of the report of the case, as be
fore stated, we have come to the conclusion that the defendants 
under the statute have the right to construct sewers opening into 
the public docks of the city, and to use them in a reasonable man
ner for conducting and depositing therein, refuse matter and im
purities, but that it is their duty to cause such docks to be cleared 
of such deposits, whenever the_y become an obstruction to naviga
tion, or injurious to the public health. If they neglect to do this 
within a reasonable time, they are guilty of creating a public nui
sance and are liable to an indictment; and if such obstruction 
cause damage to the owners of wharves by diminishing the depth 
of water about them and thereby impair their use for the purposes 

· for which they were constructed and have been used, causing in
co1wenience and injury not common to the public, they are guilty 
of imposing a nuisance upon the wharf-owners, and become liable 
to an action of tort therefor. If the injury to the wharf owners is 
merely an injury to the right of navigation in common with the 
public, the defendants will not be liable in a civil suit. With these 
qualifications and limitations we answer both of the questions sub-. 

. mitted, in the affirmative. Action to stand for trial. 

APPLETON, 0. J., BARRows, DANFORTH, VIRGIN and LIBBEY, JJ'.,. 
concurred. 
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. ST.A.TE vs. WILLIAM WEEKS. 

Cumberland. Decided April 3, 1877. 

Intoxicating liquors. 

An agent for the sale of intoxicating liquors is not a city or town officer. His 
situation is not an office but an employment, which ceases if not renewe.d 
at the end of the year. He does not hold over until his successor is chosen, 
by virtue of R. S., c. 3, § 25, nor is the mode of his appointment by§ 27 of 
that chapter, but by c. 27, §§ 26 and 27. 

Thus, where W. was appointed agent by a majority of the board of mayor and 
aldermen, without the consent of the mayor and against his protest, and 
gave the statute bond which was approved by the majority of the board, 
though the mayor protested against the approval and refused to sign the 
certificate: Held, that a complaint against W. for a single sale could not 
be sustained, where the sale was lawful if he was agent. 

ON REPORT, from the superior court. 

COMPLAINT, for violation of the liquor law, on appeal from the 
municipal court of Portland. 

On May 5, 1873, William Weeks, the defendant, was appointed 
by the mayor of Portland, by and with the consent of the alder
men, agent of the city to sell liquors for mechanical, medicinal and 
manufacturing purposes, under the provisions of§ 26, c. 27, R. S., 
and upon giving bond as provided in § 27 of the s;1me chapter, 
received the certificate mentioned in said section and entered upon 
the duties of his situation. The next year he was appointed to 
the same situation by vote of the board of mayor and aldermen, 
gave bond according to law, received the proper certificate and 
continued to act. From the date of Weeks' appointment in 1873 
to the date of the complaint, no successor had been appointed ex
cept Weeks himself; but on May 3, 1875, the mayor nominated 
Horace J. Bradbury to the position, and the aldermen refused, 5 
to 1, to confirm the nomination, and subsequently, on June 8, 
1875, the board of mayor and aldermen, by a vote of five to one 
at a regular meeting, appointed the defendant agent for the sale 
of intoxicating liquors under § 26, c. 27, R. S. This was done 
against the protest of the mayor, and without his consent. Weeks 
gave the proper statute bond, which was approved by the board of 
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mayor and aldermen, who thereupon issued and delivered to Weeks 
the certificate required under § 27 of said chapter, and Weeks 
continued to act as agent. The mayor refused to sign the certi
ficate and protested against the approval of the bond. 

The complaint in this case was for a single sale made by Weeks 
under his claim to act as liquor agent, and was in all respects law
ful, if he was agent. 

Upon this report of facts, the question whether Weeks was the 
duly appointed and qualified agent of the city, for said purpose at 
the time of the sale, is reserved for the decision of the law court. 

B. Bradbury with 0. F.. Libby, county attorney, for the state. 

T. B. Reed, for the defendant. 

BARRows, J. The defendant's authority to sell as the agent of 
the city is questioned because he was appointed by a majority of· 
the board of mayor and aldermen without the consent of the may
or and against his protest. He gave the proper statute bond 
which was approved by the board who thereupon gave him the 
certificate required by § 27, c. 27, R. S., though the mayor pro
tested against the approval of the bond and refnsed to sign the 
certificate. 

Section 26 of c. 27, gives the power of appointment in such 
cases to the selectmen of any town, and the mayor and aldermen 
of any city. If this section is to be regarded as the governing rule, 
the defendant was duly appointed the agent of the city in 1875 ; 
for there can be no doubt that a majority of th~ municipal board 
therein named may lawfully act in the premises. 

But it is insisted on the part of the state that the case falls within 
the provisions of § 27, c. 3, R. S., which runs thus: "In all cases 
where appointments to office ate directed or authorized to be made 
by the mayor and aldermen of cities, they may be made by the 
mayor by and with the advice and consent of the aldermen, and 
such officers may be removed by the mayor." 

This brings up the question whether the city agency for the 
sale of liquors is an office, or only an employment. 

We cannot but regard the changes made by c. 33 of the laws of 
1858 in the phraseology employed in c. 166, Laws of 1855, respect-
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ing the appointment, powers and duties of their agents as clearly 
significant of an intention on the part of the legislature to deprive 
the situation not only of the name but of the essential characteris
tics of an office-to reduce it distinctl_y and definitely to a mere 
employment, revocable by the appointing power, and absolutely 
annulled by the conviction of the agent for any breach of the reg
ulations limiting his power to sell, or by a judgment against him 
on his bond to the town or city conditioned for his conformity to 
the provisions of the law relating to "the business" for which he is 
appointed. A comparison of the language of the two statutes above 
referred to, ·we think, demonstrates tliis beyond the possibility of 
mistake, and at the same time settles it conclusively that this posi
tion is not a city office to be filled under the provisions of§ 27, c. 
3, or the agent an officer who may be removed by the mayor under 
the final provision in the same section-but that the position is a 
mere business agency or employment, and the agent simply a ser
vant or employe, whose plaee is to be tilled and vacated in the man
ner prescribed in § 26, c. 27, the statute which authorizes the em
ployment of such agents. There are too many provisions in that 
chapter which are inconsistent with the idea that this position is to 
be regarded as an office to permit us so to construe it. For exam
ple, in case of misconduct, the agent's certificate is to be withdrawn 
by the aldermen; very clearly he is not removable by the mayor, 
like the city officers referred to in § 27, c. 3. 

Again, were we to regard it as a subordinate city office, and hold 
that the provisions of § 27, c. 3, were applicable to the mode of 
appointment and removal, we ought for the same reason to hold 
that § 25, c. 3, should be applied to ascertain the duration of its 
term. It is there provided that subordinate officers of cities shall 
hold their offices one yeir, and "u~til others are ehosen and qual
ified in their stead." In the statute of 1855, which recognizes the 
agency as an office, this tenure was expressly declared. "He shall 
hold his office one year and until another is appointed in his place 
unless sooner removed." This was in conformity with the law 
respecting other such offices. Bnt under the law of 1858, c. 33, 
§ 5, and R. S. c. 27, § 26, the provision is "he shall hold his situa
tion , one year unless sooner removed." And this js absolutely 
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inconsistent with the tenure prescribed for subordinate city 
officers in § 25, c. 3. 

There was an obvious design apparent throughout c. 33, Laws 
of 1858, so to change c. 166, Laws of 1855, as to reduce this 
agency from ·an office to a mere temporary employment;. and this 
purpose was adhered to in the revision of the statute which has 
since taken place. 

The creation of an office ordinarily implies succession. The 
office is not abolished by the expiration of the term of the incum
bent. Not so with an employment. When a definite term is 
fixed it comes to an end by the lapse of time unless renewed. 

And such is the situation of the agent of a municipality for the 
sale of intoxicating liquors. 

We see no propriety in importing, by constrnetion into c. 27, 
R. S., (which creates and regulates this whole business with spe
cific provisions for the appointment and removal of these agents 
from their situations,) the provisions of § 27, c. 3, which relate to 
a different class of appointments. It wonld be obviously unjust 
to regard the defendant as an officer within the purview of § 27, 
c. 3, and so raise a question as to the validity of his last appoint
ment, and then refuse to regard him as such officer within the pro
visions of § 25 of the same chapter, whieh under the facts here 
reported would extend his lawful official tenure to a date subse
quent "to the commencement of the prosecution·. 

But he was not an officer. His "situation" is not an office. 
He was lawfully employed by those who had auth()l·ity, under 
chapter 27, R. S. to employ him, as the agent of the city. He 
acted in strict punuance of his employment,· and this prosecution 
cannot be maintained. 

Judgment for defendant. 

· APPLETON, C. J., DICKERSON, DANFORTH AND LIBBEY, JJ., con
curred. 
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JonN SuTHERLAND vs. IsAAO T. WYER, et al. 

Cumberland. Decided April 9, 1877. 

Damages. 

The plaintiff contracted with the defendants to play first old man and character 
business for thirty-six weeks. At the close of the nineteenth week, the de
fendants discharged the plaintiff without fault on his part, who commenced 
an action for breach of the contract during the next week. Held, that the 
action was not premature; held, also, that the plaintiff was entitled to re
cover as damages for the remainder of the term at the stipulated rate, less 
what he actually earned or might have earned by the exercjse of reasonable 
diligence, with interest; that having obtained another contract within the 
line of his profession within the time of his original contract with the de
fendants, the sum which he might have earned thereby to the time when his 
contract with the defendants expired, should be deducted from the contract 
price with the defendants. 

ON EXCEPTIONS and MOTION from the superior court to set aside 
the verdict. 

AssuMPSIT to recover damages for breach of contract under 
which the plaintiff agreed to play for the defoodants at the Port
land museum, from September 6, 1875, thirty-six weeks at $35, 
per week. On December 27 following, the whole company of 
which the plaintiff was one were addressed by one of the defend
ants thus: ''Ladies and gentlemen, I find it necessary to r_educe 
your salaries one-third; any one not willing to accept these terms 
will get their full salary this week and be discharged." The fol
lowing do~nments were in evidence. "Portland, December 29, 
1875, Mr. J. Sutherland, Your salary, from this date, will be 
twenty-four dollars per week. Per order, I. T. Wyer, Wm. 
Weeks, Treasurer." 

"Portland, December 31, 1875. I. T. Wyer, Esq., Dear Sir, 
Your note intimating your determination to reduce my salary from 
27th instant, duly received. I most respectfully refuse to assent 
to any such proposition, and will expect my full salary every week 
in fulfillment of the terms of onr contract. Respectfn1ly yours, 
J. Sutherland." 

"Portland, J anuary
1 

3, 1876. Mr. Sutherland, Your services 
will not be required at the Portland museum after January 8, 
1876. I. T. Wyer." ' 13 1,,.,...,_,,l,-
6~ .:· y,~; l,{ ___ .;:; .\ .. 

l i ,,. ~-1 ~ 
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The writ was dated January 11, 1876. It appeared that the 
plaintiff received his full salary to that date, and rendered the de
fendants no service after Jan nary 10. He afterwards went to 
New York, where he received $60, for services a part of which was 
for an engagement at Booth's which was for eight weeks, from 
April 10, at $25 per week, but which he left ten days after, to 
attend this trial. Other facts sufficiently appear in the opinion. 

Judge Symonds upon the question of damages instructed the 
jury as follows : 

"If, on the other_ hand, you find for the plaintiff upon both 
branches of the case, you will come to the q nestion of damages, 
which in this case assumes a somewhat peculiar phase. The writ 
is dated January 11th. Wheu the writ ·was brought, according to 
the contract nothing whatever was due to the plaintiff. The plain
tiff had been paid in full up to January 8th. And this writ was 
brought on Tuesday, the 11th, before another week had elapsed. 
So, according to the terms of the contract, when this action was 
brought nothing whatever was due to the plaintiff. 

"rhe general rnle is-and it is almost an in variable rule, with 
the exception of some classes where prospective damages are 
allowed resulting from injury-that the damage to be allowed is 
the damage that had accrued when the writ was bronght. Tp.e 
ordinary rule is that a man can only recover what was due him at 
the time when he sued. But I apprehend there is a rule which 
will guide as correctly in determining the damages here. The 
damage to be allowed is what had been sustained by the plaintiff 
at the time this writ was brought. Now what is that damage he 
had sustained then i It is conceded that he had been discharged. 
He had lost then the prospect of earning his wages in accordance 
with the terms of the contract; that is to say, when he brought 
this writ he had been discharged, and of course if you come to 
this q nestion of damages, the defendant had broken his contract. 

"With the contract in fnll force the plaintiff had a certainty of 
$35 a week during the theatrical season. As we are discussing 
the question of damages we will assume the defendant had broken 
the contract. By breaking the contract the defendant had de
prived the plaintiff of the right to earn by his services $35 per 

VOL. LXVII. 5 



66 SUTHERLAND V. WYER. 

week according to the terms of the contract during the theatrical · 
season. So that the certainty of earning the money, in accord-

. ance with the terms of the contract, is one thing the plaintiff had 
lost; but it does not follow that he is entitled to recover that full 
sum during the theatrical season. A man has not the right to 
remain idle if other work offers and charge the whole amount to 
his employer. Notwithstanding the damage in such case done to 
the plaintiff, the law would still require him to exerdse his best 
diligence to obtain new employment and so diminish the damage. 
So that the rule of damage in this case, as I understand it and as 
I give it to you for the purpose of this case, would be the an:10unt 
accruing subsequently to the discharge in accordance with the 
terms of the contract itself less whatever, you are satisfied from 
the evidence in the case, the plaintiff might earn by the exercise 
of reasonable and proper diligence on his part. The jury must 
take the whole testimony together and from their best judgment 
of what the plaintiff might earn by the exercise of reasonable dili
gence on his part, and that, if you come to the question of dam
ages, you must deduct from the amount due according to the 
contract." 

The verdict was for the plaintiff for $570. The defendants 
moved to set aside the verdict and also alleged exceptions. 

J. lioward, N. · Cleaves and IL B. Cleaves, for the defendants. 

The decisions have not been uniform in regard to the question 
of damage·s in this class of cases. 

In some of the states, it has been held that it being actual loss 
and not prospective damages that are recoverable, the amount 
should be measured by the contract down to the time of trial, de
dncting what had been earned or might have been earned by active 
diligence on the part of the plaintiff. Gordon v. Brewster, 7 Wis. 
355. Fowler v. Armour, 24 Ala. 194. 

But whatever view is taken of the law, and if the instructions 
of the court are correct, the verdict should be set aside. 

In the rules and regulations which form a part of the contract, 
"the manager reserves the right to discharge any person, who 
may have imposed on him by engaging for a position which in his 
judgment they are incompetent to fill properly." 
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Mr. Wyer, the defendant, testifies, "I discharged the plaintiff 
because I considered him incompetent to_ fill the position for which 
he engaged," and the testimony fully sustains the judgment of the 
defendant. 

The testimony shows that the plaintiff had actually received 
sixty dollars between the date of the writ and the time of trial ; 
and that he had on the tenth of April entered into an engagement 
of eight weeks, at twenty-five dollars per week, which he volun
tarily abandoned to attend this trial, which he forced on against 
our motion for continuance, as the docket entries show, while one 
of the defendants, and most important witness, was· out of the 

. country. It will be noticed that eighteen weeks remained of the 
thirty-six at the date of plaintiff's discharge, and the jury only 
deducted sixty dollars from the sum that would have been due if 
the contract had remained in fnll force, and ·plaintiff had continued 
in the service of defendants. Whether the jury deducted this as 
the amount he might earn under his engagement in New York, or 
whether it is the sixty dollars already earned, it is impossible to 
decide. They should have done both. The verdict is against the 
law and the evidence. 

0. Hale, for the plaintiff. 

The rule of damages given by the judge in his charge is correct. 
According to that rule the damages to be allowed are the damages 
which plaintiff had sustained when writ was brought; circumstances 
up to time or' trial developed what the amount of those damages 
was. 

VrnGIN, ,T. The plaintiff contracted with the defendants to 
"play first old man and character business, at the Portland museum, 
and to do all things requisite and necessary to any and all per
formances which" the defendants "shall designate, and to conform 
strictly to all the rules and regulations of said theatre," for thirty
six weeks, commencing on Sept. 6, 1875, at thirty-five dollars per 
week; and the defendants agreed "to pay him thirty-five dollars 
for every week of public theatrical representations during said 
season." By one of the rules mentioned, the defendants "reserved 
the right to discharge any person who may have imposed on them 
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by engaging for a position which, in their judgment, he is incom
petent to fill properly." 

The plaintiff entered upon his service under the contract, at the 
time mentioned therein, and continued to perform the theatrical 
characterizations assigned to him, without any suggestion of incom- , 
petenc_y, and to receive the stipulated weekly salary, until the end 
of the eighteenth week; when he was discharged by the defend
ants, as they contended before the jury, for incompetency under 
the rule; but, as the plaintiff there contended, for the reason that 
he declined_to accept twenty-four dollars per week during the 
remainder of his term of service. 

Three days after his discharge and before the expiration of the 
nineteenth week, the plaintiff commenced this action to recover 
damages for the defendants' breach of the contract. The action 
was not premature. The contract was entire and indivisible. The 
performance of it had been commenced, and the plaintiff been dis
charged and thereby been prevented from the further execution of 
it ; and the action was not brought until after the discharge and 
consequent breach. Howard v. IJaly, 61 N. Y. 362, and cases. 
IJugan v. Anderson, 36 Md. 567, and cases. The doctrine of 
Daniels v. Newton, 114 Mass. 530, is not opposed to this. Neither 
do the defendants insist that the action was prematurely com
menced; but they contend that the verdict should be set aside as 
being against the weight of evidence. 

The verdict was for the plaintiff. The jury must therefore, have 
found the real cause of his discharge to be his refusal to consent to 
the proposed reduction of his salary. The evidence upon this point 
was quite conflicting. Considering that all the com pa.ny were noti
fied, at the same time, that their respective salaries would be re
duced one-third, without assigning any such cause as incompetency ; 
that no suggestion of the plaintiff's incompetency was ever made 
to him, prior to his discharge; and that his written discharge was 
equally silent upon that subject, we fail to find sufficient reason for 
distnrbing the verdict upon this ground of the motion, especially 
since the jury might well find as they did on this branch of the 
case, provided they believed the testimony in behalf of the plaintiff. 

There are several classes of cases founded both in tort and in 
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contract, wherein the plaintiff is entitled to recover, not only the • 
damages actually sustained when the action was commenced, or at 
the time of the trial, but also whatever the evidence proves he will 
be likely to suffer thereafter from the same cause. Among the 
torts coming within this rule, are personal injuries caused by the 
wrongful acts or negligence of others. The injury continuing be-
yond the time of trial, the future as well as the past is· to be con
sidered, since no other action can be maintained. So in cases of 
contract the performance of which is to extend through a period 
of time which has not elapsed when the breach is made and the 
action brought therefor and the trial had. Remelu, v. Hall, 31 
Vt. 582. Among these are actions on bonds or unsealed contracts 
stipulating for the support of persons during their natural life. 
Sibley v. Rider, 54 Maine, 463. Philbrook v. Burgess, 52 Mafne, 
~71. 

The contract in controversy falls within the same rule. Al
though, as practically construed by the parties, the salary was paya
ble weekly, still, when the plaintiff was peremptorily discharged 
from all further service during the remainder of the season, such 
discharge conferred upon him the right to treat the contract as en
tirely at an end, and to bring his action . to recover damages for 
the breach.• In such action he is entitled to a just recompense for 
the actual injury sustained by the illegal discharge. Prima facie, 
such recompense would be the stipulated wages for the remaining 
eighteen weeks. This, however, would not necessarily be the sum 
which he would be entitled to; for in cases of contract as well as 
of tort, it is generally incumbent upon an injured party to do what
ever he reasonably can, and to improve all reasonable and proper 
opportunities to lessen the injury. Hiller v. Mariners' Uhurch 
7 Maine, 51, 56. Jones v. Jones, 4 Md. 609. 2 Greenl. Ev.§ 261, 
and notes. Chamberlin v. Morgan, 68 l'a. St., 168. Sedg. on 
Dam. (6th Ed.) 416,417, cases supra. The plaintiff could not be 
justified in lying idle after the breach ; but he was bound to use 
ordinary diligence in securing employment elsewhere, during the 
remainder of the term ; and whatever sum he actually earned or 
might have earned by the use of reasonable diligence, should be 
deducted from the amount of the unpaid stipulated wages. And 
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• this balance with interest thereon should be the amount of the 
verdict. Applying the rule mentioned, the verdict will be found 
too large. 

By the plaintiff's own testimony, he received only $60, from all 
sources after his discharge-$25 in February and $35 from the 
10th to the 20th of April, at Booth's. His last engagement was 
for eight weeks, commencing April 10, which he abandoned on the 
20th, thus voluntarily omitting an opportunity to earn $57, prior 
to the expiration of his engagement with the defendants, when the 
law required him to improve such an opportunity, if reasonable 
and proper. We think he should have continued the last engage
~eut until May 6, instead of abandoning it and urging a trial in 
April, especially inasmuch as he could have obtained a trial in 
May, just as well. The instructions taken together were as favor
able to the defendants as they were entitled to. 

If, therefore, the plaintiff will remit $57, he may have j~1dgment 
for the balance of the verdict; otherwise the entry must be ver
dict set aside and new trial granted. 

APPLETON, 0. J., DICKERSON, BARROWS, DANFO·RTH and LIBBEY, 

JJ., concurred. 

• 

P.AUL E. MERRILL V8. GEORGE F. MERRILL. 

Cumberland. Decided April 30, 1877. 

Evidence. 

Where a party is seasonably notified under rule XXVII. of this court to pro
duce at the trial a specified book and itis produced and the party calling for 
it examines it and omits to introduce it in evidence, the party producing it 
may introduce so much of it as is pertinent. 

Where exception is taken to the omission of a part of a deposition, and the 
case does not show what that part is, the exception will not be sustained. 

Where exception was taken to the use by the presiding jµstice, of the phrase 
"as has been stated by counsel" and it did not appear to which counsel he 
referred or how the excepting party was aggrieved, the exception was not 
sustained. 

Where exception is taken to the expression of an opinion by the presiding jus
tice, under statute of 1874, c. 212, the bill of exceptions must show in some 
11?-£df,.:rr~tt,/he issue was upon which the alleged opinion was expressed. 
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This may be done by reporting the pleadings and so much of the evidence as 
is material, or the excepting party may allege in terms what the particular 
issue was; and then so much of the charge as is the subject of complaint 
would present the question. 

ON EXCEPTIONS, from the superior court. 

AssT;rMPSIT for money had and received, to recover back $293.17 
paid under protest to redeem certain real estate from a mortgage. 

While the suit was pending a deposition was taken on the part 
of the plaintiff out of the state by commission and duly placed on 
file. This deposition contained an important reference to the book 
of accounts of the late Frederick Merrill, which book was ju the 
possession of the plaintiff. After this deposition had been filed, 
and before trial, notice was duly ~erved on the plaintiff under the 
rule to produce the book. When the deposition was offered at the 
trial, the question and answer which contained, among other things, 
this reference to the book, was objected to by the defendant. The 
objection was sustained and thequ~stion and answer wholly stricken 
out. During the progress of the trial, and after the offering of the 
deposition, the book of accounts lying upon the table, the counsel 
for the defendants asked the counsel for plaintiff to let him see it. 
The counsel for the plaintiff asked the counsel for the uefendant if 
he called for th_e book and, upon his assenting, granted the request ; 
and the counsel for defendant saw the book and examined it, and 
nothing more. 

On acconnt of this examination the counsel for the plaintiff 
claimed that this book was made evidence and should go to the 
jury. The court thereupon recalled so much of the deposition as 
related to the book and was explanatory of certain entries therein 
which had been stricken out, and admitted it and admitted the 
book. 

It is conceded that the only entries on the book which were ad
mitted were pertinent to the case. 

The presiding judge, among other things, instructed the jury as 
follows: 

The defendant says that in 1853 his father .and he purchased 
some timber of the Winslows and gave $850 for it; that they pur
chased it jointly, equally interested in the results of the transaction; 
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that he paid $250 towards it in gold; that three notes were given 
of $200 each, payable in one, two and three years; that after mak
ing the cash payment himself, entirely out of his own money, as 
defendant says, then the two notes which matured earliest, the one 
and two years notes, were paid out of the proceeds of the Winslow 
timber; that before the third note became due, the Winslows 
wishing to realize upon the note and as the defendant and his 
father were not ready to advance the payment of it prior to its 
maturity, the note was sold to Henry Gallison; that subsequently 
the defendant by labor performed upon the barn of Gallison, and 
by materials furnished, and perhaps in some other way in which 
he states, paid his one-half of that third $200 note, and that it WhS 

indorsed upon the note as paid by his hand, and that note he 
claims has not been produced here at the trial. 

So that the defendant claims two of the notes were paid out of 
the joint proceeds of the timber purchased, and that he had paid 
his one-half of the third note, l~aving his father's half, due and 
unpaid, and that this one-half subsequently went into the mortgage; 
that the father gave this mortgage to secure the payment of it. But 
the defendant says nothing was ever received by him as remunera
tion for the $125, gold, which he had paid in cash for his father at 
the time of the cash payment towards the Winslow timber; and 
he says from 1853 down to the date when the ship timber was de
livered to him for the brig, which was in the winter of 1863-4, he 
had never received from his father any payment of the amount so 
advanced in his father's behalf, and that when he came to build 
this brig, he told his father it would require all his property to 
build his quarter of the brig, and asked his father to deliver to him 
this ship timber in payment of the $125, and interest, he had ad
vanced so long before for the benefit of his father, towards the 
purchase of the Winslow timber. 

That, briefly stated, is an outline of the case which the defend
ant presents, and it may perhaps aid you somewhat in bringing 
the case down to the precise limits where the controversy lies. 

Now you perceive that the investigation of a question like this 
is beset with many diflicnlties. The lapse of time, the fact that 
the parties have reduced so little of the transaction to writing, the 
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fact that so much must depend on the credibility and accuracy of 
witnesses speaking of remote transactions, is of course a cdnsider
ation which clearly indicates the difficulty of arriving at the true 
facts of a transaction of this sort. 

* * * * * * * 
In this case, as has been stated by counsel, it will be important 

for you to observe the acts of the parties, whatever there is of 
record, whatever there is that is probable or improbable in the 
statement of witnesses, what was their apparent intention in regard 
to it, and whatever there may be to guide you in arriving at cer
tain and correct results. 

In regard to these three notes, which it is said on the part of 
the defendant were given for the purchase of the Winslow timber, 
I think you will fin<l upon examination of these two notes which 
have been introduced in evidence here, that if the notes were given 
on one, two and three years, or about that time, that they were to 
fall due in about one, two or three years, or something near that 
time; then that the first of the series--.the one that fell clue in 
one year-is missing and not the one that fell dne in three years. 

The notes which are produced here are dated in January, 1853. 
The first note produced here falls due in one year from the last 
day of February, 1854, which would be February, 1855. It is 
dated in Jan nary, 1853, so that it falls due in a little more than 
two years after its date. 

The second note is the same date, January, 1853, and falls due 
in one year from , 1855, and therefore falls due in 
1856, a little more than three years from its date. So that if the 
defendant is correct in his statement, that three notes were given 
towards the payment of the Winslow timber, and is correct that 
they fell due in about one, two and three years, then he could not 
be correct in his statement that the third note is missing, and that 
an indorsement of his half is on that note. The two statements 
cannot be correct; which is correct is for you to determine. 

Counsel for the defendant: "In regard to the Winslow notes, 
M.r. Merrill, the defendant, says the notes were given on one, two 
and three years. If he meant one, two and three years from date, 
then of course your Honor is right; but if he meant payable one 
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year apart, that is, one, two and three years from a future date, 
then I suggest to the court that there is no discrepancy in the 
defendant's testimony. 

In addition thereto, if the Galli son mortgage was not given for 
one-half of that note, what was it given for i'' 

OouRT: ''l don't think I will change the ruling in regard to 
that." 

The verdict was for the plaintiff; and the defendant alleged ex
ceptions. 

W. 1£. Vinton, for the defendant. 

I. I examined the book with no reference to its being evidence. 
The gratification of my curiosity did not make the book evidence. 

II. I object to the phrase, "as stated by eonnsel." Whenever a 
judge uses this ph1;ase, the jury immediately determine which coun
sel and, having determined, they at once put the judge upon that 
side and, so not to be at variance with the judge, put their verdict 
upon the same sicf e. 

III. The judge argues the case upon the Winslow notes, and 
starts out with "I think.'~ The jury, as is their custom so in this 
case, substituted the thoughts of the judge for the testimony. In 
this part of the ch~rge, he interpolated not intentionally the word 
"about." The testimony was "the notes were payable in one, 
two and three years," not "about." True the notes were not pay
able in any exact number of years from the date, but from a future 
time, and so the judge interpolated the word "about." The wit
ness only intended to testify to the fact that the notes were paya
ble in a certain number of years, not from date, but f"rom a future 
time, and were payable one year apart; and in this dew, his testi
mony was correct and his defense made out; and yet the judge 
told the jury that his testimony in regard to the missing note could 
not be correct, and caused them to beliP-ve that the defendant had 
willfully falsified and threw distrust over his whole defense and 
lost him his case. 

0. P. Mattocks & E. W. Fox, for the plaintiff. 

I. The plaintiff had the right to put in the book. It would give 
an unconscionable advantage, to enable a party to pry into the 
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affairs of his adversary for the pnrpose of compelling him to fur
nish evidence against himself, without at the same time subjecting 
him to the risk of making whatever he inspects evidence for both 
parties. 1 Greenl. on Ev., § 56:3. Penobscot Boom v. Lamson, 
16 Maine, 224. Blake v. Russ, 33 Maine, 360. The rule applies 
even where the party calling is mistaken as to the contents of the 
instrument called for. Clark v. Fletcher, 1 Allen, 53. The book 
being in evidence, it became the duty of the court to admit so 
much of the deposition as was explanatory thereof. There was 
nothing that the defendant was aggrieved by in the admission. 
The law court will not presume in favor of the exceptions. Web
ster v. Folsom, 58 Maine, 230. 

IL The exception to judge's charge. No evidence is reported. 
No facts involved in the case are presented except as shown in the 
charge. The court will not presume error. .McOrillis v. Hawes, 
38 Maine, 566. Neal v. Paine, 35 Maine, 158. Beeman v. Law
ton, 37 Maine, 543. Whidden v. Seelye, 40 Maine, 247. There 
was nothing reported in the evidence to show that question of the 
notes was material. 

VIRGIN, J. The thirty-first rule of the superior court is a tran
script of the twenty-seventh rule of this court. And it has been 
repeatedly decided that when, as in the case at bar, a party is sea
sonably notified under the rule to produce at the trial a specified 
book, and it is produced, and the party calling for it examines it 
and omits to introduce it in evidence, the party producing it may 
introduce so much of it as is pertinent. Blake v. Russ, 33 Maine, 
360. Penobscot Boom v. Lamson, 16 Maine, 224. 

II. Whether or not the particular part of the deposition was 
admissible, we have no means of knowing, inasmuch as no part of 
the deposition ia contained in the bill of exceptions. We cannot 
presume the ruling to have been erroneous. Howes v. Tolman, 
63 Maine, 258. 

III. It is objected that the judge, in his charge, prefaced some 
general observations in relation to weighing the testimony of the 
witnesses, with the phrase "as has been stated by counsel." If 
this could be considered objectionable in any case, the defendant 
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fails to show how he was aggrieved in this case, for it does not ap
pear in the exceptions to which of the counsel the remark had 
reference. If to the defendant's, we cannot perceive how he 
could be aggrieved thereby. 

IV. The St. of 1874, c. 212, in substance provides that when
ever an interested party is aggrieved by the expression of an opin
ion by the presiding justice upon issues of fact arising in a jury 
trial, he is entitled to a new trial npon exceptions. To bring a 
case within the provisions of this statute, the bill of exceptions 
must show in some mode what the issue was upon which the alleged 
opinion was expressed. This may be done by reporting the plead
ings, and so much of the evidence as is material, or the excepting 
party may allege in terms what the particular issue was; and then 
so much of the charge as is the subject of complaint would present 
the question. Bnt nothing of the kind appears in this case, with 
the exception of a few extracts from the charge; and from these we 
can glean no expression of opinion upon any issues of fact which 
may have arisen during the trial. Allen v. Lawrence, 64 Maine, 
175. State v. Benner, 64 Maine, 267, 291. State v. Smith, 65 
Maine, 257, 269. Exceptions overruled. 

APPLETON, C. J., DICKERSON, BARRows, DANFORTH and LmBEY, 

J J ., concurred. 

S.AMUEL L. CARLETON vs. WILLIAM D. LEWIS. 

Cumberland. Decided April 30, 1877. 
Trial. Exceptions. 

The rule that exceptions must be alleged at the term at which the ruling was 
made or that the right to allege them will be waived, applies in the superior 
court as well as in the supreme judicial court. 

The ruling of the presiding justice is presumed to be correct unless the alleged 
error is made to appear. Exceptions will not be sustained t(l his ruling that 
the declaration is sufficient upon the mere "claim of the defendant" that it 
contained certain errors. 

Thus, where the presiding justice was requested to instruct the jury that the 
action could not be maintained because "as the defendant claimed" the 
declaration sets forth a felony and there had been no conviction for such 
felony or prosecution therefor, and the instruction was refused, the excep
tions to the refusal were overruled . 

., Exceptions do not lie to a refusal to order a non-suit. 
12 ~ Iv',( 
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ON ExcEPTIONS from the superior court, at the April term, 1876. 

TRESPASS ON THE CASE. Writ dated February 10, 1876, enter~d 
at the March term, 1876. The defendant filed a general demur
rer to the declaration at the March term, 1876. The demurrer 
was overruled, and to that ruling at the April term the defendant 
alleged exceptions. 

The defendant at the trial at the April term requested the pre
siding judge to instruct the jury that the action could not be main
tained because, as defendant claimed, the declaration sets forth a 
felony, and the case shows tltat there had been no conviction for 
such felony and no prosecution commenced by plaintiff or any 
other person, against the defendant for such supposed felony, and 
because for other reasons the action had not been made out and a 
non-suit ought to be ordered. Which requested instruction was 
refused ; and the defendant, the verdict being for the plaintiff, 

, alleged exceptions. 
0. Bale, for the defendant. • 
J. S . .Abbott with S. L. Carleton, for the plaintiff. 

VrnoIN, J. I. In this court a party must allege exceptions 
"during the term" at which the ruling was made. R. S. c. 77, 
§ 21. Exceptions must be alleged in the superior court as in this 
court. St. 1868, c. 151, § 7. In the case at bar the demurrer 
was ov.erruled at the March term ; and no exceptions having been 
then taken, the right to allege exceptions for that cause was 
waived. 

II. Neither the writ nor the pleadings is made part of the 
bill of exceptions. And having no means of ascertaining whether 
what the "defendant claimed" is true, to wit, that the declaration 
set forth a felony and that the case shows tha.t there had been no 
conviction for such felony, we must presume the ruling was cor
rect, and not erroneous, especially, inasmuch as we are not in
formed by the bill of exceptions what the felony was. For if it 
was larceny, previous conviction is not necessary. R. S. c. 120, 
§ 12. Howe v. Clancey, 53 Maine, 130. 

III. Exceptions do not lie to the refusal to order a non-snit. 
Exceptions overruled. 

APPLETON, C. J., DrnKERsoN, BARRows, DANFORTH and LIBBEY, 
J J ., concurred. 
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FARRINGTON H. MARSHALL vs. EBEN N. PERRY, et al. 

Cumberland. Decided May 3, 1877. 

Sale. Usage. 

A party who sells butter with a warranty of its quality cannot limit or control 
the legal effect of such warranty at common law by proof of a local usage 
among merchants in the trade, where the sale is made, to the effect that in 
the ordinary transactions in the trade, the seller is not liable to take back 
the butter or make any deduction from the price agreed, unless the pur
chaser examines the butter as soon as mtty be after delivery and, in case of 
defect in ouality, returns it to the seller, or gives him notice of the defect at . . 
once. 

A local usage is not binding upon a party to a contract to be affected by it, 
unless it is shown that he had knowledge of it at the time he made the 
contract. 

ON EXCEPTIONS, from the snperior court. 

AssuMPSIT, for the price of a quantity of butter, $170.96. The 
amount and price of the butter were admitted as alleged in the writ. 

The defendants claimed that the butter was warranted to be of 
a certain quality, and that a portion of it was not of that quality, 
and claimed a reduction in the price on that account. 

Upon the question of the terms of the warranty, testimony was 
conflicting; but the plaintiff claimed that by the contract of sale, 
and also under the custom of the trade in Portland, if there were a 
warranty and a breach of it, the defendant was bound to return 
the goods, or give notice of the breach of the warranty within rea
sonable time after receiving the goods, or he would be precluded 
from having any reduction in the price. 

The defendant admitted that no such notice was given within 
ten days, or for a long time thereafter. 

The following is a full report of the testimony upon the question 
of custom. 

Charles Walker, called by the plaintifr, testified: I am a mem
ber of the firm of Charles McLaughlin & Co., composed of three 
members besides my~elf,-wholesale grocers, not dealing in butter. 
It is my opinion a custom has been fallen into by general consent 
as to the time when a man shall either accept or reject his goods 

I 
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and notify the sellers. We put it on our bill head, ten days. 
The general accepted time is time enough to get the goods home, 
examine them and give notice, which we think is ten days. We 
claim that the notice is in writing. I do not wish to be understood 
that there is any organized agreement, but we haive fallen into it 
by general consent. That in my opinion is the general usage. 

Gross examined. I cannot say it is the universal custom in the 
city; can't say how long since it arosQ,-several years at least. I 
have not personal knowledge whether it applies to articles like 
butter and cheese. We deal in cheese somewhat. 

Question_. You understand by that, if a man receives a lot of 
goods, they are sold to him ; he cannot reject them unless he does 
it in a usual time, which you fix at ten days . 

.Answer. We try to bind them to that. That does not apply 
to goods when they could not be examined in ten days. We 
should not claim it applied to goods falsely packed,. or goods 
warranted to ke_ep for years in any climate, like canned goods. 
If any article like canned goods should turn out bad in six months, 
they are liable to be returned. 1 

Question. Do you understand it applies to cases where goods 
are not returned and a part of them does not come up to the qual
ity or.dered. 

Answer. I can only speak as far as our custom goes. We do 
not allow any discount on goods at all. We claim they must be 
retnrned in ten days. That is our custom. We sometimes vary 
it out of policy. 

Direct resumed. I have dealt in butter in years gone by. 
Butter exposed to the air will deteriorate more in September and 
October than in January, February and March. 

Cross 'resumed. The more butter is exposed to the air, the 
worse it is. I should keep it as near air tight as possible. Butter 
kept in a cool cellar, ought to keep well in September and Octo
ber, if not knocked out of the the tubs too many times. 

Qitestion. Was it your practice, if you bought ten tubs of but
ter, to examine every tub . 

.Answer. I do not know. I should apply the same rule I do to 
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cheese. If I take in fifty boxes, I examine six, eight or ten, and 
if satisfactory, pile up the rest without examining further. 

George L. Hodgdon, called by the plaintiff, testified: I belong 
to the firm of Hodgdon and Soule, merchants on Commercial 
street-haYe dealt somewhat extensively in butter. There is a 

custom among merchants in regard to the terms on which butter 
is sold by wholesale. I should say the common usage was, that 
in a reasonable time they should be uotified if there was any dissat
isfaction with the goods shipped. A reasonable time· would be 
owing to the men we were dealing with. The number of days in 
which discount may be demanded, differs with different concerns. 

A. M. Tyler, called by the plaintiff, testified: I am a purchaser 
of Vermont butter; haYe been in the business ten years. The 
general usage among those that deal in butter, I should say, was 
if the butter was not what they sent it for, to notify the parties, 
and they would either have it returned, or make the price satisfac• 
tory, at onee on examination. The custom is to examine it and 
ascertain whether it is good or bad. 

Cross examined. We deal with more or less of the dealers in 
the city,-don't know the custom of Perry & Foss : never dealt 
with Thompson and Hill; know what Hodgdon's custom is; have 
dealt with him; think I never returned any butter to them; don't 
know the custom of Bean Brothers, nor of Dodge. 

E. N. Perry, defendant, recalled, testified: I don't know of any 
general custom, such as has been spoken of here. So far as I 
know, each man has his own custom. I do not conform to any 
such custom. 

The counsel for the defendants contended that no such custom 
or usage was proved, as matter of law, as would affect this contract. 
But the presiding judge instructed the jury as in the opinion 
~ppears. 

The verdict was for the plaintiff, for the full amount claimed ; 
and the defendants alleged exceptions. 

J. H. .Drummond & J. 0. Winshp, for the defendants. 

J. 0' Donnell, for the plaintiff. 

LIBBEY, J. This was assumpsit for the price of a quantity of 
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butter, sold by plaintiff to defendants. The defendants claimed 
that plaintiff warranted the butter to be of a certain quality, and 
that a portion of it was not of that quality, and claimed a deduc
tion from the price on account of the breach of the warranty. 

The plaintiff claimed that if there was a warranty and a breach 
of it, u1:der the usage of the trade in Portland, where the sale was 
made, the defendants were bound to return the goods, or give 
notice of the breach of the warranty, within a reasonable time 
after receiving the goods, or they would be precluded from having 
any deduction on account of the breach of warranty. 

The plaintiff introduced evidence having some tendency to prove 
that there was such a usage as he claimed, applicable to the general 
transactions of merchants in the trade, but the evidence had no 
tendency to show that the alleged usage applied to sales with an 
express warranty of quality. 

The defendants introduced evidence tending to prove that they 
had no knowledge of the usage claimed by plaintiff. They did 
not claim that the butter was returned or notice given within a 
reasoriable time after the purchase. 

Upon the point thus raised by the parties, the presiding judge 
instructed the jury as follows: "It is claimed, on the part of the 
plaintiff, that the rights of the parties are affected by the general 
usage of the trade, proved to have been established. The value of 
testimony relating to usage of trade, in all cases, depends either 
upon the universality of the usage in the trade or upon its being 
known to the parties at the time of the transaction. · That is to 
say, a half a dozen different firms in the same trade may have dif
ferent customs, different methods of doing business and different 
usages to which they conform. Of course persons dealing with 
each of these firms, having knowledge of their manner of doing 
business, farniliar with their usage, may properly be held in a 
court of law to be bound by such usage. The usage may be con
sidered ~s entering into the contract. But any such attempted 
usage as that, by a single firm or a few firms, can only affect the 
parties who deal with those firms and have knowledge of the 
usage so prevailing in that business. Bnt, on the other hand, 
there may be a usage so universally prevailing throughout the 

VOL. LXVII. 6 
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trade, known to all persons who have relations in business of that 
sort, that the jury may be justified in finding that the parties, from 
the very fact of the univeraality of the usage, have dealt with each 
other with reference to that usage. 

"So here, whether any general usage of the trade has been estab
lished, which should affect under this rule the legal rights of the . 
parties, is a question of fact for you to determine. 

"If this evidence satisfies you that there is a general custom 
amorig butter merchants in the city of Portland, by which the 
pui.·chaser of butter is to examine it at once, upon its delivery to 
him, and is either to return it at once or notify the seller, and if 
the custom prevails to that extent, that if he does not give such 
notice he shall not be entitled to a discount upon the price agreed 
upon in the contract, if a generalcnstom extending so far as that has 
been proved to your satisfacti_on, I shall rule as matter of law that 
there is nothing unreasonable in the custom ; and if the jury find 
it established, you may consider it with reference to the legal 
rights of the parties in this case. In other words, it may be con
sidered as a general usage of trade, and entering into and affect
ing the contract regarding this sale of butter." 

This instruction must have been based upon the assumption that 
the jury wouid find the contract of warranty of the quality of the 
butter as claimed by the defendants. The defendants claimed 
under an express contract of warranty. They did not claim under 
the warranty qualified by the usage claimed by plaintiff. If 
the jury should find that there was no such warranty as the 
defendants claimed, they were entitled to no deduction, and the 
usage could have nothing to do with the rights of the parties. The 
instruction, then, authorized the jury if they found the contract 
claimed by the defendants, and the usage claimed by the plain
tiff, to consider such usage as a general usage of trade entering 
into and affecting the contract of warranty, without finding that 
the· defendants had knowledge of such usage. We think the 
instruction erroneous. The decisions as to the effect of usage 
upon contracts, are not uniform; but we think the current of 
authorities in this country, both state and federal, establishes 
the proposition that local usage cannot be shown to contradict or 
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vary the terms of a contract express, or implied by iaw, or control 
its legal interpretation and effect. Upon a careful examination of 
the cases apparently in conflict, it will be found that they do not 
differ so much in legal principles as in their application to partic
ular cases. 

In Massachusetts, this subject was fully considered in .Dickinson 
v. Gay, 7 Allen, 29, in which the court, after a full examination 
or" the authorities in that and other states, held that if manufactured 
goods are sold by sample, by a merchant who is not a manufacturer, 
and both the sample and the bulk of the goods contain a latent 
defect, there is no implied warranty against the defect, and evi
dence is inadmissible to show that by usage of merchants the sel
ler is responsible therefor. In discussing the question the court 
say: "The gist of the objection is not that the custom is in contra
diction to the express terms of the contract; but that it permits a 

general rule of law which is applicable to the contract, to be super
seded by a local rule, adopted by particular classes of men, and 
thus leads to confusion, misunderstanding and wrong." Again, 
"another principle by which usages are limited, is that they are 
void if they contradict the terms of a contract, or the legal interpre
tation or effect of a contract." 

These principles were fully affirmed in the following cases, sub
sequently decided by that court. .Dodd v. Farlow, 11 Allen, 426. 
Potter v. Smith, 103 Mass. 68. .Davis v. GaUoupe, 111 Mass. 
121. Brown v. Foster, 113 Mass. 136. Haskins v. Warren, 
115 Mass. 514. 

In New York, in Oollender v . .Dinsmore, 55 N. Y. 200, upon 
a careful examination of the authorities on the subject, the same 
principles are affirmed. The court say, "custom or usage is resorted 
to only to ascertain and explain the meaning and intention of the 
parties to a contract, when the same cannot be ascertained with
out extrinsic evidence, but never to contravene the express stipu
lations; and if there is no uncertainty aR to the terms of a con
tract, usage cannot be proved to eontradict or qualify its provis
ions." "Usage is sometimes admissible to add to or explain, but 
never to vary or contradict, either expressly or by implication, 
the terms of a written instrument, or the fair and legal import of a 
contract." 
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In Pennsylvania, the same doctrine is established. Ooxe v. 
Heisley, 19 Pa. St. 243. Witherill v. Neilson, 20 id; 448. 

In Barnard v. Kellogg, 10 Wall. 383, the supreme court of the 
United States affirms the same doctrine. After defining the 
proper office of a custom or usage as affecting contracts, the court 
say, "And it is well settled that usage cannot be allowed to subvert 
the settled ru1es of law. Whatever tends to unsettle the law, and 
make it different in the different communities into which the state 
is divided, leads to mischievons conseqnences, embarrasses trade, 
and is against public policy. If, therefore, on a given state of facts, 
the rights and liabilities of the parties to a contract are fixed by 
the general principles of the common law, they cannot be changed 
by any local custom of the place where the contract was made." 
This court has affirmed the same doctrine. Randall v. Smith, 
63 Maine, 105. 

Under the contract of warranty claimed by defendants, the rights 
and liabilities of the parties were fixed and well defined by the 
general principles of the common law. To authorize the defend
ants to maintain an action for breach of the warranty, it was not 
necessary that they sp.ould examine the butter at once, and· either 
return it to plaintiff or give him notice of the breach. The legal 
interpretation of the contract made the plaintiff liable for the dam
ages on proof of the breach of the warranty. The rule given to 
the jury steps in and supersedes the well defined legal effect of the 
contract as made by the parties, and substitutes therefor the qual
ified and limited liability under the local usage claimed by the 
plaintiff. This could not have been the intention of the parties. 
If they knew the usage, and their rights and liabilities under it, and 
made an express contract of warranty, it must be presumed that 
they were not satisfied with their rights and liabilities under the 
usage, and therefore made the express contract, taking the case 
out of the usage. 

The usage was local. If not known to the parties, it could in no 
event affect their rights and liabilities. Packard v. Earle, 113 
Mass. 280. Nonotuck Silk Oo. v. Fair, 112 Mass. 354. .Dodge 
v. Favor, 15 Gray, 82. Fisher v. Sargent, i0 Cush. 250. Walls 
v. Bailey, 49 N. Y. 464. Barnard v. Kellogg, supm. The 
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only evidence on the part of the plaintiff, tending to show that the 
parties had knowledge of the usage, was that in regard to its uni
versality. There was evidence by defendants tending to show that 
they had no knowledge of it. If the usage was one that could 
affect the rights and liabilities of the parties, the jury should have 
been instructed to give it no effect unless they found from the 
whole evidence, that it was known to the defendants when the 
contract was made. .Exceptions sustained. 

DICKERSON, BARROWS, DANFORTH and VrnGIN, JJ., concurred. 

MARY L. CHASE V8. PH<ENIX MUTUAL LIFE INSURANCE COMPANY. 

Cumberland. Decided May 3, 1877. 

Insurance. 

A policy indorsed by the company, "Non-forfeiting life policy," contained 
these terms: "it being understood and agreed that if after the receipt by this 
company of not less than two or more annual premiums this policy should 
cease, in consequence of the non-payment of premiums, then upon a surren
der of the same, provided such surrender is made to the company within 
twelve months from the time of such ceasing, anewpolicywill be issuedfor 
such sum as is proportionate with the annual payments which have been 
made.'' Held, that the right of the assured in the policy did not depend upon 
the surrender of the p·olicy and the taking out of a new paid up policy. 
The provision that the policy shall cease and determine upon the non-pay
ment of any of the annual premiums, on or before the date specified, cannot be 
construed as defeating the right to recover thereon such proportionate part 
of the amount insured, while there is an express stipulation in the same con
dition that upon such failure of payment, the company will not be liable for 
the whole sum insured, but only for such proportionate part. 

Cancellation of tbe policy upon the books of the company without the knowl
edge and consent of the assured cannot affect his rights. Upon a policy, 
like this, distinctly made non-forfeitable in part, by partial non-payment of 
premiums, nothing in the application looking to an avoidance of the policy 
and a forfeiture of premiums by such non-payment, can be received to work 
such forfeiture. \ 

ON REPORT. 

AssuMPSIT, on a policy of insurance of the tenor following: 

(Indorsement.] "NON-FORFEITING LIFE POLICY." 

"No. 23,634. THE PH<ENIX MUTUAL LIFE INSURANCE COMPANY, OF 

HARTFORD, CONN. INSURANCE ON THE LIFE OF GRANVILLE M. 

CHASE. IN FAVOR OF MARYL. CHASE. 
~---., ~. f.// 
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"Amount, $2000. Date, Dec. 5, 1867. Term of life. Annual 
payment, $223.50. Policy, $1.00. $224.50. 

"Five years' payments, with guarantee of paid-up policy. 

[Margin.] "Annual premium, $223.50. Sum insured, $2000. 
Age 40 years. Term, Life. 5 payments. 

[Policy.] "This Policy of Assurance witnesseth, that the 
Phcenix Mutual Life Insurance Company, of Hartford, Connecti
cut, in consideration of the representations made to them in the 
application for this policy, and of the sum of two hundred and 
twenty-three dollars and fifty cents, to them duly paid by Mary L. 
Chase, daughter, and of the annual payment of a like amount on 
or before the fifth day of December; in every year during the con
tinuance of this policy, or until five full annual payments have 
been made, do ~ssure the life of Granville M. Chase, of Portland, 
in the county of Cumberland, state of Maine, for the sole use of 
Mary L. Chase, in the amount of two thousand dollars, for the 
term of his natural life. 

"And the said company do hereby promise and agree to pay 
the amount of the said insurance at their office, in the city of Hart-, 
ford, -Conn., to the said assured, for her sole use, if living, in con
formity with the statute; and if not living, to her heirs, or assigns, 
in ninety days after due notice and proof of the death of the said 
party whose life is hereby insured, any indebtedness to the com
pany on account of this policy being first deducted therefrom. 

" It being understood and agreed, that if, after the receipt by this 
company of not less than two or more annual premiums, this policy 
should cease in consequence of the non-payment of premiums, 
then, upon a surrender of the same, provided such surrender is 
made to the company within twelve months from the time of such 
ceasing, a new policy will be issued for the value acquired under 
the old one, subject to any notes that may have been received on 
account of premiums; that is to say, if payments for two years 
have been made, it will issne a policy for two-fifths of the sum 
originally insured ; if for three years, for three-fifths ; and in the 
same proportion for any number of payments, without subjecting 
the assured to any subsequent charge, except the interest annually, 
in advance, on all premium notes unpaid on this policy. 
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" This policy is issued and accepted by the assured upon the 
following express conditions and agreements: 

" First. That said Granville M. Chase shall not visit· certain 
latitndes, &c. 

"Secondly. If the said premiums shall not be paid at the office 
of the company, in the city of Hartford, Conn., or to an agent of 
the company, on his producing a receipt, signed by the president 
or secretary on or before the date above mentioned, then, in every 
such case, the said company shall not be liable for the payment of 
the whole sum assured, but only for a part thereof, proportionate 
with the annual payments made as above specified, and this policy 
shall cease and determine. 

"Thirdly. In every case where this policy shall cease and deter
mine, or become or be null and void, for any cause other than non
payment of premiums, then all payments thereon shall be forfeited 
to this company. 

"This policy to take effect when countersigned by W. I. Hough, 
agent at Portland, Me. 

"In witness whereof, the said Phamix Mutual Life Insurance 
Company, of Hartford, Conn., have by their president and secre
tary, signed and delivered this contract this fifth day of December, 
one thousand eight hundred and sixty-seven. Signed, E. FESSEN
DEN, President. Signed, J. F. BuRNs, Secretary." 

The plea was the general issue with a brief statement of the 
terms of the policy on which the defense relied. It was admitted, 
that Granville M. Chase made three annual payments on policy 
No. 23,634, as per receipts exhibited; that he died as alleged in 
the plaintiff's writ, December 28, 1873. 

That Mrs. Helen Chase will testify that she went to the office 
in Hartford, Conn., and offered proofs of the death of her husband, 
Granville M. Chase, and that the company declined to receive the 
same on the ground that all rights under said policy had been 
forfeited. 

That neither Granville M. Chase, nor any person for him, ever 
paid any premium due on the policy after December, 1869; nor 
subsequent to the failure to pay the fourth annual premium, ever 
applied to the company for a paid up policy during the time in 
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which be would have been entitled to the same under the terms of 
the policy, nor was the policy surrendered to the company within 
two years from the time the payment was last made. 

That the books of the company show that in January, 1871, an 
entry was made on them to the effect that the policy in suit was 
canceled, and that the application signed by Granville M. Chase, 
if admissible for that purpose, would show that it contained this 
clause: "That should the applicant neglect to pay 
the premium on or before the day it becomes due, the policy shall 
become null and void, an<l all payments thereon shall he forfeited." 

Jesse T. Reynolds, called by the defendant, testified as follows: I 
am the general agent for Maine for the Phcenix Mutual Life Insur
ance Company, of Hartford, Conn.; was acquainted with Gran
ville M. Chase in his lifetime. I came to Maine as general agent, 
about August, 1870; found on the books of the agency this policy 
of Chase, and also that the policy had lapsed for non-payment of 
premiums the December previous, which would be December, 
1869; hunted Mr. Chase up, and had several interviews with him 
on the subject of renewing his policy; urged him with all the 
eloquence I had as insnrance men generally do, to renew his pol· 
icy. Of course I could make something unt of it, and that was 
one of the reasons I had for doing it. He gave me various reasons 
why he could not pay-that he was hard up, and one thing and 
another. Up to the time he left to go to Chicago, I saw him I don't 
know but a dozen times, and when he decided that he would not 
renew his policy I then explained to him fully what his rights 
would be, as I understood them, that if he did not renew his policy 
he would have to take a paid-up policy, or else surrender every
thing, and I advised him strongly to take a paid-up policy. I 
did not do that, however, until he made up his min<l not to _renew. 
He used some strong language about the matter, and wouldn't do 
anything more about it; said ''it might go to the devil," or some
thing like that. 

The foregoing testimony was seasonably objected to by the coun
sel for the plaintiff, but admitted subject to objection. 

Upon so much of the .foregoiug evidence as is admissible the full 
court is to order such judgment as the rights of the parties require. 

J . .D. Fessenden, for the plaintiff. 
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The second express condition in the policy fixes the liability of 
the defendants. It is three-fifths of the amount insured, less any 
indebtedness to the company on account of the policy. 

It is, by its terms, a "non-forfeiting" policy. Bliss on Insur
ance, 405. 

Neither subsequent entries on the company's books, nor any 
agreement in the application, are admissible to vary the terms of 
the policy. 

The "intention of the parties is always to be sought for in the 
instrument itself." 

"And though in a written commercial contract it is necessary to 
go out of the instrument itself, more frequently than in most others, 
yet the instrument being understood is conclusive of the rights and 
liabilities of the parties, and its provisions are not subject to be 
controlled or superseded by preliminary negotiations or communi
cations, or by verbal agreements." 1 Phillips on Insurance, § 

120. Sleght v. Hartshorne, 2 Johns. 531, 539. Bell v. We8tern 
Fire Karine Ins. Oo., 5 Rob. (La.) 423. Graves v. Boston Insur
ance Oo., 2 Cranch-opinion page 439. 

Declarations of G. M. Chase were inadmissible, because, first, 
he was neither a party in interest nor a party to the record; sec
ond, he could not waive any right· that had accrued, or might 
accrue to the plaintiff. 

The cases where the policies have been held to be forfeited by 
the non-payment of premiums have been on the ground of a clause 
to that effect in the policy itself. 

S. 0. Andrews, for the defendants, cited in his argument, the 
following cases. Pitt v. Berksliire Life, 100 Mass. 500. Wil
liams v. Washington Life, 4 Bigelow's Life Insurance Reports, 56. 
Union Life v. McMillen, id. 384. Hodges v. Guardian Life, id. 
621. Robert v. New, England Life, id. 634. Simpson v. Acci
dental IJeatlt Ins. Oo., id. 497. 

BARROWS, J. The defendants "in consideration of 
and $223.50, and of the annual payment of a like 
amount on or before the fifth day of December in every year dur
ing the continuance of this policy, or until five full annual payments 
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have been made,'' issued December 5, 1867, a document which 
they labeled in capital letters, "A Non-forfeiting Life Policy," 
of insurance for $2,000 on the life of one G. M. Chase, in favor of 
this plaintiff, the daughter of the person insured. Five annual 
payments were to entitle her to a paid-up policy for $2000. Three 
such payments were made, but none after December, 1869. G. M. 
Chase died in 1873, and the required proofs of death ·were offered, 
but the company declined to receive them, claiming that all rights 
under the policy had been forfeited. 

The language of the policy is: "This policy is issued and accepted 
by the assured upon the fo1lowing express conditions and agree
ments:" [The conditions set forth under the first head relate to 
the acts and doings of the person whose life was insured, and to the 
cause of death; and it is not claimed that any of them were broken.] 

"Secondly. If the said preminms shall not be paid at the office 
of the company, in the city of Hartford, Conn., or to an agent of 
the company on his producing a receipt signed by the president or 
secretary, on or before the date above mentioned, then, in every 
such case, the said company shall not be liable for the payment of 
the whole sum assured, but only for a part thereof, proportionate 
with the annual payments made as above specified, and this policy 
shall cease and determine." 

"Thirdly. In every case where this policy shal1 cease and deter
mine, or become or be null and void, for any cause other than non
payment of premiums, then all payments thereon shall be forfeited 
to this company." 

Elsewhere, not among "the conditions and agreements,'' upon 
which "the policy is issued and accepted," we find the following: 
"It being understood and agreed that if after the receipt by the 
company of not less than two or more annual premiums, this policy 
should cease in consequence of the non-payment of premiums; then 
upon a surrender of the same, provided such 'surrender is made to 
the company within twelve months from the time of such ceasing, 
a new policy will be issued for the value acquired under the old 
one subject to any notes that may have been received on account of 
premiums; that is to say, 1f payments for two years have been 
made, it will issue a policy for two-fifths of the sum originally 
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insured; if for three years, for three-fifths, and in the same propor
tion for any number of payments, without subjecting the assured 
to any subsequent charge except the interest annually in advance, 
on all premium notes unpaid on the policy." 

Tho question is whether this last recited understanding and 
agreement is so connected with the conditions and agreements 
upon which the policy is issued and accepted as to work a forfeit
ure of all rights under this "non-forfeiting policy" when the 
insured neglected to surrender the policy and apply for a reduced 
paid-up policy within twelve months after the failure to pay the 
fourth annual premium. 

Stipulations for a forfeiture in a policy thus labeled should be 
strictly construed. We do not think the second express condi
tions should be so construed as to make the right of the insured 
to recover such part of the sum as is "proportionate with the 
annual payments" which have been made, dependent upon the sur
render of the policy within twelve months after the first failure 
to meet an annual payment and upon the reception of a new policy. 
If such had been the design of the provisions respecting the iesue 
of new policies, it would have been easy to say so. - But there is 
no such stipulation. The terms upon which the company will 
issue paid-up policies, (which the insured would doubtless find 
more convenient and available to be used, as they often are, as 
security for a loan) are stated by themselves. There is no neces
sary connection between them and the second express condition, 
nor anything to indicate that the limited liability recognized in 
that condition is to be ignored, unless the insured surrenders the 
old and takes out a new policy. The meaning and efleot of that 
condition seems to be that a failure to pay one of the annual pre
miums on or before the day specified will put an end to the con
tract for the whole sum, at the option of the insurers ; and there
afterwards they will be liable only for such proportion thereof as 
the payments previously made bear to the whole amount of the pre
miums stipulated for. It may serve to enable the company, when 
there is a failure of pr--:nnpt payment, to rid themselves of a bad 
risk for anything in excess of that which has not been already 
secured by the payments previously received; but not to convert 
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a non-forfeiting policy into a forfeitable one, nor to relieve the 
comvany from the limited liability which they expressly admit in it. 

The third condition implies that there is to be no forfeiture, by 
mere non-payment of premiums, of payments already made; and 
this is in keeping with the express stipulation which we think is 
decisive of the rights of these parties, that upon such a failure of 
payments as occurred here "the said company shall not be liable 
for the payment of the whole sum assured, but only for a part 
thereof, proportionate with the annual payments made as above 
specified." Bliss on Life Insurance, § 249. 

The cancellation of the policy upon the books of the company 
was done without the knowledge or consent of Mary L. Chase, 
or any one authorized to act for her, and is of no avail. 

In the face of such a policy as this, nothing in the application, 
looking to an avoidance of the policy and a forfeiture of pay
ments for failure to make them promptly and completely, can be 
received to work such a forfeiture. It is one of the cases where 
the instrument itself "is conclusive as to the rights and liabilities 
of the parties, and its provisions are not subject to be controlled or 
superseded by preliminary negotiations and communications." 1 
Phillips on Ins., § 120. Graves v. Boston Insurance Oo., 2 
Cranch, 439. 

Nor if the subsequent conferences between G. M. Chase and the 
agent of the company, were admissible in evidence, do we perceive 
anything in them that could affect the rights of this plaintiff 
already acquired, upon the view which we take of the construction 
of the policy. The plaintiff is entitled to judgment for $1200, less 
the amount of the notes given on aceount of premiums, and inter
est on the same reckoned annually in advance. Upon the balance 
thus found the plaintiff can recover in addition interest from the 
date of the writ only, for lack of evidence as to the time when the 
proofs of death were submitted to the company. 

Judgment for plaintiff· accordingly. 

APPLETON, 0. J., DICKERSON, DANFORTH, VIRGIN, and LIBBEY, 

J J ., concurred. 
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JonN W. JoNEs, et al. vs. GEORGE BuRNHAM, JR., et al. 

Cumberland. Decided May 8, 1877. 

Contract. Trial. 

If a patentee, in consideration of a royalty, grants to another a license to use 
his patent, who uses it, the patentee's right being in litigation and that fact 
known to the licensee, he not having been interfered with, cannot plead in 
defense that the invention was not new nor that the patentee was not the 
first inventor. 

Where there is no evidence showing or tending to show fraud, it is not error 
in the court to decline submitting that question to the jury. 

ON EXCEPTIONS, from the superior court. 

AssrrMPSIT, on a written contract, to recover royalty under a 
license, dated August 25, 1874, for the years from 1874 to 1878, 
inclusive, given by plaintiffs to defendants, upon what is known as, 
the "Green corn patents." 

The case presented by the plaintiffs was that the defendants 
had taken the license from the plaintiffs to make use of letters 
patent of the CT nited States, No. 34,928 and No. 35,274, and had 
agreed to pay twenty-five cents for every dozen of cans of green 
com packed ; and that during the year 1875 the defendants 
packed 33,830 dozen of cans, for which they refused to pay. 

The defenses set up were in snbstance these: 
1. That the lettera patent in question were void for want of 

novelty, that there was therefore no consideration for their agree
ment to pay license fee. 

2. That they had received no ben~fi.t or advantage for their 
license and that there was therefore no consideration for their 
agreement. 

3. That at time of the granting of this license the plaintiffs had 
knowledge of certain English letters patent, subse qucntly held by 
the supreme court of the United States, to anticipate the letters 
patent in question ; that such knowledge on the part of the 
plaintiffs, (although shared by the defendants) made this contract 
void by reason of legal fraud. 

The counsel for the defendants offered the record in the case of 
Jones v. Sewall, to which the plaintiffs' counsel objected. 
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The presiding judge ruled these defens~ insufficient, and in the 
matter of the offer said : 

"The precise question which has been argued now, is in regard 
to the admissibility of the record in Jones v. Sewall. Objection 
is made upon two grounds: First, that it is not between the 
same parties as in this snit; that it is merely conclnsive against 
Jones, so far as Sewall is concerned; Second, that the invalidity 
of the patent is no defensB to the present case. 

"In regard to the first ground, I understand the law of this 
state to render the record admissible, so far as that objection is 
concerned. It is a suit to which Jones is a party, and where the 
question of the invalidity of the patent was directly raised. So 
he had an opportunity to be heard upon that question before a 
~ourt having jurisdiction. I am aware that formerly there was a 
different rule, but I understand the decisions of this state to be 
that the record is admissible against Jones in any proceeding to 
which be is a party, where the precise question determined by the 
court is involved. 

"So that so far as the first ground of the objection is concerned, 
I shall rule that the record is admissible. 

"It is then claimed that it is immaterial, and affords no defense 
to the prosecution of this suit. To determine that question, I 
apprehend it is necessary to consider somewhat the position of 
the parties at the time this contract was made, so far as it appears 
from the evidence in the case. 

"I understand it to be conceded that at the time of the execn
cntion of this contract, in August, 187 4, this proceeding in ~quity 

· to determine the validity of the patent was then pending, known 
to all parties to the suit to be pending; that at that time the deci
sion of the circuit court of the United States had been rendered 
sustaining the patent, which fact was also known to the parties 
to this suit. From that decision appeal had been taken to the 
supreme court of the United States, so that no· final judgment 
had been rendered. I understand it further to be conceded, that 
upon ,that appeal final judgment was render~d, declaring the 
patent void for want of novelty, but rendered subsequent to the 
packing of the corn for the year 1875, by the defendants. 
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"Returning to the dtfte of this agreement, in August, 1874, the 
plaintiffs were holders of the letters patent claiming they were 
valid. There were controversies _pending, but a preliminary deci
sion'had been rendered in favor of the patent itself. Jones was 
in the position of a man claiming to ha've the legal right to hold 
letters patent, and control the manufacture of this patented arti
cle. They were asserting their rights, claiming they were legal 
and valid. 

" The defen,dants then were in a position where they could adopt 
either one of two courses. They could treat the patent as invalid, 
and proceed to manufacture the article in defiance of the patent, 
and abide the consequences, whatever they might be. 

"The second course was to make some arrangemeµt with the per
son holding the apparant legal right to the patent, by which they 
could manufacture the article by his consent, without subjecting 
themselves to damages in case the patent was sustained. This 
course the defendants adopted. They made an agreement by 
which they were to pay twenty-five cents a dozen as a royalty to 
holders of the patent. 

'' Leaving out the question of fraud, which is open to the defend
ants if they propose to establish it by any competent evidence, 
the question arises here, whether, under the pleadings, the defense 
of want or failure of consideration of the contract has been sus
tained, or whether this record of. the supreme court tends to sus
tain such a defense. 

" In my view of the case it does not. I think the consideration 
which the defendants received was the right to manufacture the 
patented article during the year 1875 without fear of legal pro
ceedings being instituted against them, and purchasers from them 
were protected from any litigation. In my judgment, that is a suf
cient legal consideration for the contract itself; and I shall rule in 
the absence of proof of notice or any act tending to terminate the 
contract, and in the absence of fraud, that corn packed by the 
defendants under this process, prior to the decision of the supreme 
court, must pay the royalty in accordance with the terms of the 
agreement. 

"I therefore, upon the immediate question, rule that this record 
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is admissible if the defense propose to conn8et it with competent evi
dence of fraud in the original contract; otherwise not admissible." 

After the introduction of furt_her evidence the judge said : "l 
shall rule as matter of law, that there is no evidence here of fraud, 
no evidence of any facts known to Jones, that were material, that 
were not known to Burnham at the same time ; and if known to 
both parties there can be no fraud." 

The judge then ordered the jury to render a verdict for the 
plaintiffs for the full amount claimed. That verdict was for the 
plaintiffs, for $8,556.16; and the defendants alleged exceptions . 

.A . .A. Strout & 0. F. Holmes, for the defendants. 

0. P. Mattocks & E. W. Fox, for the plaintiffs. 

APPLETON, C. J. On the 25th of August, 1874, these plaintiffs 
having letters patent of the United States, as assignees of Isaac 
Winslow, for certain improvements in Indian corn preserved 
green, gave the defendants, who were "desirous of manufacturing 
and selling the product protected by said patent/' a license to 
manufacture the patented article in this state "during the remain
ing years of the life of the patent,'' for which they agreed to pay 
the royalty specified in the license, upon all corn packed by them. 

They packed during the season of 1875, 33,830 dozen cans, and 
this suit is brought to recover the royalty due by the terms of the 
license, on that amount. 

The main defense is, that Isaac Winslow, the plaintiffs' assignor 
in the letters patent, was not the original and first inventor of the 
patented invention claimed and described therein, and that they 
were wholly void. 

When this license was given, the plaintiffs were the holders of 
letters patent issued in due form, and claimed they were valid. 
At that time controversies were pending for the purpose of testing 
their validity. A decision of the circuit court of the United States, 
had been rendered sustaining the patent. The plaintiffs claimed 
the right to control the manufacture of the patented article. All 
these facts were fully known to the defendants, and with that 
knowledge they procured their license and manufactured under it, 
in }_.)reference to manufacturing in defiance of the patent. 
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An appeal was e~tered in the case pending in the circuit court, 
and upon a hearing before the supreme court of the United States, 
the decision in the circuit court was reversed and the plaintiffs' 
patent declared void, for want of novelty. Sewall v. Jones, 
91 u. s. 

The question presented is whether the plaintiffs under these cir
cumstances, arc entitled to recover. 

The defense set np, is a want of consideration. Here was a 
patent. It was prima facie valid. It had been adjudged valid, 
by the circuit court of the United States. The plaintiffs had 
obtained an injunction for an interference with their rights. An 
appeal had been taken. The rights of the parties were in contes
tation. All this was known to both parties. Nothing was con
cealed. Nothing was misrepresented. The defendants were 
unwilling to incur the risk, attendant upon interfering with a 
patent already adjudged valid by a court of high authority. They 
bought a license and proceeded to manufacture. They have not 
been interfered with in their business. They have obtained 
all they bargained for, and have never offered to surrender their 
license, or said they should not manufacture. According to the 
weight of judicial authority, the plaintiffs are entitled to recover. 

A license is not an assignment of the patent. It is simply a 
permission to do ce1-tain things under it. In Lawes v. Purser, 
88- E. 0. L. 930, which is like the case at bar, Lord Campbell 
says, "what then is the plea? Simply that the patent is void; 
and, if it could be shown that the patent was, for any reason what
ever, invalid, the plea and every alle5ation in it would be proved. 
Then, there having been such an agreement as stated in the declar
ation, and permission to use the invention having been enjoyed 
under it, can it be permitted to the defendants, after such a con
tract and such acquiescence on their part in the plaintiff's claim, 
and such enjoyment by them of the invention, to say that they 
will not pay the stipulated price because the patent is void, and 
so to force the plaintiff to try his right to the patent in this action 
at great disadvantage. I am of opinion that the defendants, 
not denying that they have used the invention under the agree
ment, cannot set up this defense. This plea would be proved 

VOL. LXVII. 7 
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though the plaintiff had really m~de a useful invention, and had 
taken out a patent for it, treated by every one as valid and sup
posed by all parties to be so, if at the time of the tdal it were dis
covered, for the first time, that there had been some previous use 
or the inventi0n or some part of it, though utterly unknown both 
to the plaintiff and defendants. It would be monstrous if the 
defendants after snch an agreement acted upon could, on this 
ground, refuse payment. No fraud is alleged. No renunciation 
of the permission, waming the plaintiff that the defendants meant 
to claim to use the invention in their own right, is averred. 
I think therefore it would be contrary to all principle to hold this 
plea good." In Smith v. Neale, 89 E. 0. L. 67, 89, Willes, J., 
says: "In short, the defendant in this case contracted for the 
plaintiff's right, such as it was, without regard to whether it could 
be sustained upon litigation or not; and there is nothing unrea
sonable or uncommon in such a bargain." In Norton v. Brooks, 
7 H. & N. 499, it was held that if a patentee~ in consideration of 
a royalty, grants to another a license to use the patent invention, 
and the latter uses it, he can not plead as a defense to an action 
for the royalty, that the invention was not new, or that the paten
tee was not the first inventor. "So long as the term of the patent 
lasts, if the defendant chooses to work under it," remarks Pollock, 
0. B., "he must pay the stipulated price." To the same effect are 
Hall v. Gonder, 89 E. 0. L. 22. Baird v. Neilson, 8 01. & Fin. 
726. Trotman v. Wood, 16 0. B. (N. S.) 479. Taylor v. Hare, 
4 B. & P. 260. In Adie v. Clark, 2 Law Rep. App. cases, 423, 
it was held in the Vice Chancellor's court, that the licensee of a 
patent cannot dispute its validity. 

The decisions in this country are to the same effect. In Marsh 
v. Dodge, 4 Hun. 278, 280, it was held that a licensee must notify 
the owner of the patent of his renunciation of the license, before he 
can repudiate his obligations under it. "Moreover," remarks Gil
bert, J., "the defeu°dants were estopped to deny that the rakes were 
manufactured under the plaintiff's license, so long as they retained 
the license itself. They were at liberty to relinquish it at any 
time and they were bound to do so, if they intended to deprive 
the plaintiff of his royalty.'~ In .Marston v. Swett, 66 N. Y. 206, 
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it was held that the patent being void, there was no consideration 
for the royalty; but upon appeal, the decision was overrnled. In 
delivering the opinion in the court of last resort, Earl, J., says: 
"Here was no fraud and the defendants got all they bargained for. 
During the time mentioned in the complaint, they enjoyed all 
they could have had, if the patent had been valid." Tending to 
the same result, are the cases of Johnson v. Willimantic Linen 
Oo., 33 Conn. 436. Wilder v. Adams, 2 W oodb. & M. 331. 
Kinsman v. Parkhurst, 18 How. 289. 

It is well settled, that a note given in consideration of a sale of 
a patent, or of an interest in the same, where the patent has been 
adjudged void for want of novelty, cannot be enforced. In that 
the grantor grants a mon,opoly of the use of the patent; but if he 
has none,he grants nothing. In the case of a license, the licenser 
grants the use of what he has and nothing more, and that without 
warrant. In the one case he grants a right which does not exist--
in the other he grants whatever right he may have, be the same 
more or less. 

The counsel have referred us to Saxtr>n v . .Dodge, 57 Barb. 84; 
but that case may be regarded as overruled by the court of appeals 
in Marston v. Swett, 66 N. Y. 206, or if it be sustained, it is upon 
the ground of frand and misrepresentation, and that the defendant 
failed to get_what he bargained for. 

It is objected that the qnestion of fraud was not submitted to 
the jury. Bnt there was nothing to snbmit. The defendants' own 
testimony negatives that. They knew the patent was in litigation. 
They wanted sueh right as the plaintiffs could give them, and 
obtained it and retained it. It is not the duty of the colll't to sub
mit the question of fraud to the jury, when the defendants' testi
mony negatives its existenee; and when, if the jury withou~ and 
against evidence had found it, it would be their imperative duty to 
set such verdict aside. . 

The defendants by their letter of 1st N uvember, 1875, gave an 
acconnt of the corn packed by them during the season of 1875. 
The letter assumes that the packing was all done under their license. 
They set up no allegation of any other packing than under the 
plaintiffs' patent. The claim was not made before the jury. Had 



100 GROWS V. MAINE· CENTRAL. 

the defendants desired to raise any such issue, it should have, been 
at the time. The verdict, as we understand it, is upon the amount 
returned by the defendants and to the payment of which the only 
objection taken is the invalidity of the patent. 

Ewceptions overruled. 

DICKERSON, BARROWS, DANFORTH, VrnGIN and LIBBEY, JJ., con

curred. 

WILLI.AM W. GRows vs. MAINE CENTRAL RAILROAD Co. 

Cumberland. Decided May 31, 1877. 

Trial. Railroad. 

A question in a trial arising out of undisputed facts is one of law for the court. 
The question of reasonable care, when the facts are agreed, is one of law. 
The plaintiff in his declaration stated that he being in a narrow fenced lane 

leading to the crossing over the defendants' railroad, and distant about two 
and a half rods from its track, and perceiving the defendants' train forty 
rods from, but approaching the crossing, he being distant seven rods there
from, attempted to cross the track before the train should reach it; that his 
attempt was unsuccessful, and that he was injured. Held, on demurrer to 
the declaration that on the plaintiff's statement of facts he was not in law 
entitled to recover. 

ON EXCEPTIONS from the superior court. 

TRESP Ass ON THE cAsE, for that, on the thirtieth day of N ovem
ber in the year of our Lord eighteen hundred and seventy-four, at 
said Brunswick there was an open way leading from the old turn
pike road, so called, and from a point near the dwelling house of 
the plaintiff to a point in the highway leading from Brunswick 
village to Bath, near to Haines' brook, which said way was crossed 
by the railroad of the defendant corporation upon the same level, 
upon which said way persons were then and there often passing 
and repassing on ~oot and with their teams and carriages. And 
so much of said way as extended from the old turnpike road afore
said, to the crossing of said railroarl was then and there a lane 

, with fences upon each side thereof so narrow that teams having 
once entered into the same could not be turned around without 

g reat difficulty. And the plaintiff says, that on the thirtieth day 
,, ~ 21( 
1J 1, rH 
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of November, aforesaid, he had entered said lane, and was passing 
upon said way with his horse harnessed to a good and strong team 
wagon of the valne of thirty dollars, upon which he was then rid
ing, and approaching said crossing, and had reached a point about 
seven rods from said crossing, and about two and one-half rods in 
a direct line from the track of said railroad, when an engine and 
train of cars under the direction, management and control of the 
defendant corporation by its servants and agents, appi-oaching said 
crossing, came in view about forty rods from said crossing without 
any warning or signal having been given of their approach thereto. 
And said plaintiff knowing that he conld not turn his said team in 
said lane, and believing that he could get his said team over and 
across said crossing before said train would reach the same, and 
that he could secure his safety in no other way, and supposing said 
train was approaching at an ordinary rate of speed, urged his said 
horse forward, and used his utmost exertions to get his said team 
over said crossing before said train should arrive at the same, 
which he could well have done if said train had been moving at an 
ordinary rate of speed. But the plaintiff says that said train was 
then and there running at an unusually rapid rate of speed, and 
although the said plaintiff drove his said horse forward very 1;ap
idly in his efforts to get safely ove1· said crossing, he was overtaken 
by said train before his said team had passed entirely over said 
crossing, and his said wagon was struck by said engine and thereby 
dashed to pieces, broke and destro,Yed, and the plaintiff was stmck 
upon his back and thrown by said engine a great distance whereby 
he was greatly bruised, strained, hurt and injured. 

And the plaintiff says that in his efforts to get over and across 
said crossing with his said team he was in the exercise of due and 
reasonable prudence, care and diligence, and that said defend
ants were guilty of gross carelessness and negligence in running 
said train rapidly in its approach to said crossi,ng, and giving no 
warning or signal of its approach thereto, and in not checking or 
slacking the speed of said train when they saw that the plaintiff 
was in danger of being struck by said engine if it continued run• 
ning as rapidly as it was then moving, whereby, the plaintiff says, 
he has suffered great bodily pain and mental anguish; that he has 
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been rendered unable to labor thereby; that he was for a long 
time confined to his bed, and although nearly seven' months have 
elapsed since said injury, he is unable still to dress himself without 
assistance, and he still suffers great pain from the effect of said 
injury, and must suffer from the effects thereof as long as he shall 
live; and he has been obliged to iucur great expenses by reason 
of said injury, and suffered great loss, and must hereafter suffer 
great loss by reason of his inability to labor as before said injury 
he was wont to do. To the damage of the said plaintiff (as he 
says) the sum of six thousand dollars. 

By agreement, the case was suhrnitted to the law court as upon a 

demurrer to the declaration filed at tbe first term, the decision to 
be the same as if presented on exceptions, to be argued in writing 
under R. S., c. 77, § 14. 

J. II. Drumrnond and J. 0. Winship,for the defendants. 

The plaintiff alleges that the defendants were negligent, and 
that he was in the exercise of prudence and ordinary caution. 
As he has set out all the cirmunstances in his declaration, if the 
facts show that these allegations of negligence on one side and 
care on the other are not true, the general allegations cannot avail 
even on demurrer to the declaration. They are conclusions of 
law and not of fact, and therefore not admitted by the demurrer. 

I. ·when the facts are undisputed, the question whether in a 
given case the parties have exereised due care or have been guilty 
of negligence is a question of law. 

The question of negligence "includes two questions: 1, whether 
a particular act has been performed or omitted, and 2, whether the 
performance or omissicm of this act was a breaeh of legal duty. 
The first is a pure question of fact, the second a pure question of 
law." Shearman & Redfield on Negligence, § 11. Gavett v. 
Manchester & Lawrence, 16 Gray, 501, 506. Dascomb v. Buf
falo & State Line, 27 Barb. 221. Biles v. Holmes, 11 Ired. 16. 
Avera v. Sexton, 13, Ired. 247. Heathcock v. Pennington, 11 
Ired. 640. Herring v. Wilmington Railroad, 10 Ired. 402. See 
also 53 N. Y. 654; 13 Barb. 9; 4 Vroom, (N. J.) 430; 38 Md. 
588. Gahagan v. Boston & Lowell, 1 Allen, 187, 190. Burns 
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v. Boston & Lowell, 101 Mass. 50. Todd v. Old Oolony & 
Fall River, 3 Allen, 18, 22. Lucas v. New Bedford & Taun
ton, 6 Gray, 64. 7 Allen, 207. 8 Allen, 235. Forsytli v. Bos
tpn & .Albany, 103 Mass. 510. A distinction is to be taken as to 
the manner in which the question arises. Oases in which it has 
been properly held that the question of ordinary care is for the 
jury are not like this where the fads are established by demurrer. 
It is a familiar rule of pleading that on demurrer the judgment of 
the court is prayed, not of the jnry. And that judgment should 
be based npon the plaintiff's case as he states it in his declaration 
without the aid of snpplemcntary cfrcumstances. 

II. The allegations of negligence on the part of the defend
ants are not in law negligence. The way not being a public way, 
the defendn,nts were under no legal obligation to signal their 
approach. They ha:ve a right to run their trains at unusual speed. 
No allegation except by inference that the defendants' servants saw 
the plantiff at all, and not even by inference that they saw him in 
season to check the train. 

III. The hurt received by the plaintiff was the result of his 
own criminal recklessness. 

F. .Adams, for the plaintiff. 

Though the way was not laid out under our statutes, it was a 
way open to travel crossing the railroad on the same level, and 
the provisions of R. S., c. _51, § 17, are applicable; and even if it 
were not, the defendants are bound to use eare in crossing. _ A rail
road company may comply with all statute requirements, and still 
have negligence imputed to them. Webb v. Portland f Kenne
bec, 57 Maine, 117. Bradley v. Boston & Maine, 2 Cush. 539. 
Ricliardson v. New York Oentral, 45 N. Y. 846. Beers v. 
Housatonic Railway, 19 Conn. 566. Pennsylvania Railroad 
v. Barnett, 5 9 Pa. St. 259. 

The attempt of the plaintiff to cross the track was not per se 
negligence. Whether it was so or not depended upon tJie circum
stances. Negligence is not a question of law, even when the facts 
are undisputed, unless there hao been a violation of plain legal 
duty. Pennsylvania Oanal Oo. v. Bentley, 66 Pa. St. 30. 
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True, the case being before the court on demurrer, all the facts 
declared are admitted, bnt not all that are in the case. It is not 
necessary to declarn all the facts and circumstances. The judg
ment of the court is prayed whether in substance the plaintiff 
has stated sufficient material facts to entitle him to recover, pro
vided they with other facts and eircmnstances which may be 
proved without being set out, show that the injury was caused 
through the negligence of the defendants without any contributory 
want of care on his part. 

APPLETON, C. J. This cA.se comes before us upon a demurrer 
to the plain tiff's dedaration. There are, then, llO facts in dispute. 
The facts being admitted, it becomes the duty of the court to 
apply the law to the facts. It was held by the supreme court ot 
Pennsylvania, in Hoag v. Lake Shore & .Mfoliigan Southern R . 
.R. Co., 1 Reporter, 89, that, where facts are admitted or estab
lished without conflict, the court may declare, as a matter of law, 
whether such facts do or do not amount to negligence. 

The plaintiff being in a narrow fenced lane leA.ding to the cross
ing over the defe}?dants' railroad, and distant about two and half 
rods from its traek, and perceiving the defendants' train forty rods 
from bnt approaching the crossing, he being distant seven rods 
from the same attempted to cr,,ss the track before the train should 
reach it. His attempt was unsuccessful and he was injured. 
Hence this snit. 

It is negligence to attempt crossing the track of a railroad with
out looking to see if the cars are approaching. If the ti·aveler 
does not look and his omission contributes to his injury, he is 
guilty of such negligenee as will bar his recovery, notwithstanding 
the neglige1rne of those in charge in omitting to sound the whistle 
or ring the bell. Gorton v. Erie Railway, · 45 N. Y. 660. 
Allyn v. Boston&: Albany Railroad, 105 Mass. 77. Wheelock 
v. Boston & Albany Railroad, 105 Mass. 203. Butterfield v. 
We.stem Railroad, 10 Allen, 532. But it is greater negligence 
for one seeing the car::1 approaching at ordinary speed to make the 
attempt. The plaintiff was protec:ted by the fences. He had 
nothing to do but to rein in his horse. He saw the danger and 
hastened to incur it. The excuse given for the foolhardy attempt· 
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made, is that the lane was so narrow that he could not turn. But 
the fact that he could not turn was no excuse for driving on. He 
should have stopped where he was till the cars had passed. "The 
right <;>fa man to risk his own life, and that of his horse," observes 
Paxson, J"., in. Philadelphia, W. & B. Railroad v. Stinger, 78 
Pa. St. 219, 220, "may be conceded; but not the right, by an act of 
negligence, if not of recklessness, to place in peril the lives of hun
dreds of others who may happen to be traveling in a train of cars." 

He assumed the risk of an attempt which put in peril the lives 
of passengers, as well as his own life. His own rash. act contrib
uted to the injury, and in snch case a party cannot recover. The 
facts being undisputed the question of contributory negligence is 
one of law. .JJforrison v. Erie Railway, 56 N. Y. 302. Nich
ols v. Great Western Railway, 27 Canada, Q. B. 382. 

It is not enough to show negligence on the part of the defendants, 
if the plaintiff's negligence contributed to the injury he cannot 
recover. But here it is difficult to perceive wherein the negligence 
of the defendants is shown. 

The alleged negligences of the defendants· are, (1) that no 
warning was given of the approach of the train. But it is not pre
tended that the crossing was one where the statute requires a bell 
to be rung. .And if it was, the omission to ring did not contri
bute to the injury, inasmuch as the plaintiff saw the approaching 
train. Vision was better than hearing. (2. ) It is stated as a 
matter of complaint that the defendants were running at unusual 
speed. Trains must make connections. They are not limited to 
any rate of speed. The court cannot say as matter of law that 
running with more or less than the average or usual speed is negli
gence. KcKonkey v. Corning &c. Railroad, 40 Iowa, 205. · 
The hypothesis of the plaintiff 's writ, is that hastening and slack
ing speed is of itself negligence. 

The plaintiff does_ not allege in his writ that the servants of the 
defendants saw him in sufficient season to have avoided the colli
sion ; and if they did not, they were not required to slacken speed 
without any apparently existing cause therefor. 

The remarks of Hagarty, J., in Nich.ols v. Great W. Railway, 
27 Canada, 382, 395, in a case almost precisely like the one under 
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consideration, are peculiarly applicable. "l can see," he says, '{noth
ing moving towards this unfortunate accident, . . except an utter 
disregard on the part of the cab driver of that common prudence 
and care whieh should govern every person about to cross a well 
known railway crossing, known to be unfeneed and to be con
stantly traversed by trains. If parties so acting can recover, it 
must Le solely on the ground that the defendants are a railway 
company; and to hold such parties entitled to damage, notwith
standing this disregard of their own safety, is to encourage care
lessness and endanger hnman life, not only on the part of those 
crossing the track, but also on the part of the passengers on the 
trains." .Declaration bad . 

.Demurrer sustained. 

WALTON, DANFORTH, and PETERS, JJ., concurred. 

VIRGIN, J., concurred in the result. 

DICKERSON, J., dissenting. This case is presented to us upon a 
demurrer to the declaration filed at the first term, and the decision 
is to be the same and have the same effect as if the case were pre
sented on exceptions. 

The demurrer admits the facts alleged in the declaration, and 
the court are to determine from them, as pleaded, whether the 
plaintiff, as matter of law, is entitled to maintain this action. To 
maintain the suit, it is ineum bent upon the plaintiff to -allege .due 
care on his part and negligence by the defendants. It is not pre
tended by the learned counsel for the defendants that the writ 
does not allege in general terms <lne care on the part of the plain
tiff, but he argues that the specific allegations upon this point show 
such a state of facts as to authorize the court to declare, as matter 
of law, that there was contributory negligence on his part. 

In addition to the general allegations of due care by the plain
tiff, the declaration sets forth, in sn bstance, that the plaintiff with 
a horse and team wagon was passing along an open way, crossed 
by the railroad upon the same level, which way people were accus
tomed to travel, and which was inclosed with fences on each side, 
and so narrow that teams could not be turned around without 
great difficulty, and that he had reached a point about seven rods 
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from the r&ilroad crossing, and about two and a half rods in a direct 
line from the railroad track, when the train approaching the cross
ing came in view about forty rods therefrom; and that knowing he 
could not turn his team in the lane, and believing he could pass 
over the railroad crossing before the train would reach it, and that 
he could secure his safety in no other way, and supposing that 
the train was approaching at an ordinary rate of speed, urged his 
horse forward, driving him very rapidly, and used his utmost exer
tions to get his team over tho crossing before the train should reach 
it, which he conld well have done if the train had been going at 
an ordinary rate of speed, but that the train was moving at an 
unusually rapid rate of speed, and overtook him, and the engine 
struck his wagon before he had got over the crossing, dashed it in 
pieces, and inflicted severe injury upon himself and horse. 

It is argned in defense, and held by a majority of my brethren, 
that the facts being admitted b_y the demurrer, the question 
whether the plaintiff was in the exercise of ordinary care, is one 
of law and not of fact. I cannot as8ent to this proposition, as an 
absolute rule of law. Waiving the question of possible cases, I think 
the- better rnle, and that whieh accords with principle and author
ity is that, even when the facts are undisputed, the question of ordi
nary care is in general a mixed question of law and fact to be 
submitted to the jury under proper instruction. This is the law 
as administered in the early cases in this state, and recently affirmed 
in Webb v. Portland & Kennebec Railroad Oo, 57 Maine, 117, 
131. . 

I am aware that the court in Massachusetts, in certain railroad 
cases, have inclined to the doctrine contended for by the counsel 
for the defendants, but that line of decisions has not been followed 
by the court in this state, and is not in accordance with the recent 
decisions in the English courts, the courts in Pennsylvania,. Michi
gan and other states, as well as the supreme court of the United; 
States. Patte1•son v. Wallace, 28 Eng. L. & Eq. 48. Penn .. 
Canal Go. v. Bentley, 66 Pa. St. 30. 

In .Detroit & Milwaukee .Railroad v. Van Steinburg, 17 
Mich. 99, the court lay down the rule, as deduced from an ex.tended 
analysis of the cases, that where the facts are disputed, or when 
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they are not questioned, but different minds might honestly draw 
different conclusions from them, the case must be left to the jury. 

This seems to he the view the supreme court of the United 
States took of this qnestion in Railroad v. Stout, 17 Wall. 657. 
After theorizing in regard to extreme possible cases, the court say: 
"But these are extreme cases. The range between them is almost 
infinite in variety and extent. It is in relation to these intermediate 
cases that the opposite rnle prevails. Upon the facts proven in 
such cases, it is a matter of judgment and discretion, of sound 
inference, what is the deduction to be drawn from the undisputed 
facts. Certain facts we may suppose to be clearly established, 
from which one sensible impartial man would infer that proper 
care had not been used, and that negligence existed; another man 
equa1l_y reasonable and impartial, would infer that proper care 
had been used, and that there was no negligence. It is this class 
of cases and those akin to it that the law commits to the decision 
of a jury. Twelve men of the average of the community, compris
ing men of education, and men of little education, men of learning, 
and men whose learning consists only in what they have themselves 
seen and heard, the merchant, the mechanic, the farmer, the 
laborer; these sit together, consult, apply their separate experience 
of the affairs of life to the facts proven, and draw. a unanimous 
conclusion. This average jndgn~ent thus given, it is the great 
effort of the law to obtain. It is assumed that twelve men know 
more of the common affairs of life than one man does, that they 
can draw wiser and safer conclnsi<'.>ns from admitted facts thus 
occurring, than can a single judge." 

In West Ohester etc. Railroad v. JJfcElwee, 67 Pa. St. 311,315, 
the court say: ''The law is well settled that what is and what is 
not negligence in a particular case is genera11y a question for the 
jury and not for the court. It is always a question for the jury when 
the measure of duty is ordinary care. In such cases, the measure 
of duty is not fixed but variable; under some circumstances a 
higher degree of care is demanded than under others, and when 

. the standard shifts with the circumstances of the case, it is in its 
very nature, incapable of being determined, as a matter of law, 
and must be submitted to the jury to determine what it is and 
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whether it has been complied with." Thus the rule of law adopted 
in this state, upon this subject, is not only sustained by the deci
sions of courts of the highest authority, but its rationale is suscep
tible of moral demonstration. It is believed that the true rule of 
law is, that when different men of equal intelligence and impartiality 
may honestly draw different inferences, and form different conclu
sions from the admitted facts, upon the question of ordinary care, 
the case should be submitted to the jury under appropriate instruc;. 
tions of the court in matters of law. This rule is explicitly affirmed 
and applied by this court in the recent case of Larrabee v. Sewall, 
66 :M:aine, 376. I am unable to perceive why this ·doctrine 
does not apply with equal force in actions against railroad cor
porations. In that case, as in this, several alternatives were 
presented to the plaintiff by which she might fairly hope to avoid 
collision with the defendant's carriage; and the court held, upon 
solemn argument, that she coulu not be held guilty of contributory 
negligence, as matter of law, for adopting one, and not another, 
of the alternatives presented, but that" such question was a ques
tion of fact solely for the determination of the jury. I cannot 
therefore avoid the conclusion that the opinion of a majority of 
my brethren in this case, is in direct conflict, and irreconcilable 
with the law as laid down in Larrabee v. Sewall. In my judg
ment the law does not sanction the withdrawal of the question 
of ordinary care from the jury in actions against railroad cor
porations, while it requires the submission of the same question 
to them, in actions between in~ividuals; the law confides no such 
dispensing power in this court. 

In passing from the law to the allegations in the writ it becomes 
obvious that this is not one of "the extreme cases," referred to. 
by the court in Railroad v. Stout, ante, where the court would 
be authorized to predicate contributory negligence, as matter of 
law, upon the facts admitted, but rather a case where, in the lan
guage of the court, jn Detroit & Milwaukee Railroad v. Van 
Steinburg, ante, "different minds might honestly draw different 
conclusions from the admitted facts," in which case the question 
must be determined by the jury. The plaintiff was lawfully upon 
the road, and had a legal right to drhTe across the railroad track. 
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He was not in the violation of any duty imposed by positive law. 
Upon the question, what did ordinary care require him to do, when 
he suddenly saw the danger that beset him, "different minds 
might honestly draw different conclusions." Whether to dash on 
as he did, or to try and turn his team about in that narrow lane, 
or attempt to stop and hold it, so near the rapidly approaching 
train, were questions which might have been difforentl_y decided 
at that time by different travelers, of equal intelligence, 
sagacity and prndence, so much depended upon a duo estimate of 
the velocity of the train, and his distance from it, the fleetness of 
his horse, and his susceptibility of control, or the contrary, and 
his own temperament, activity and presence of mind, in the midst 
of sudden and imminent personal peril. Larrabee v. Sewatl, 66 
Maiue, 376. 

Upon the question of presence of mind, so to speak, in a sudden 
emergency, Wharton in his law of Negligence,§ 304, uses thh~ 
language : "As a rnle, therefore, we may say that a person is not 
chargeable with contributory negligence, who, when unwarned 

. peril comes on him, suddenly acts wildly and madly. For persons 
in great peril are not required to exercise all the presence of mind 
and care of a prudent, careful man; the law makes allowances for 
and leaves the circumstances of their conduct to the jury." If to 
the considerations to which I have adverted, we add the want of 
evidence, not necessary to be a1leged in the deelaration, but, nev
ertheless, material to the issne, snch as the plaintiff's age, weight 
and ability for quick decision and. prompt action, I think it is 
apparent that the ease is a proper one to be submitted to a jury. 
The situation required of the plaintiff a rapid snrvey of the whole 
field of danger, a speedy dednetion of inferences, expert calcula
tion, and instant choice of chances; and although we can never 
know what would have been the result if he had adopted the alter
native or attempting to stop his team, or turn it around, yet it 
seems to me that it would be a reproach npon the law to hold him 
guilty of contributory negligence, as matter of law, for adopting 
the alternative th.at actually carried him within a single second of 
safety. 

Nor do I th.ink the other position taken by the counsel for the 
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defendants, and sustained by a majority of my brethren, tenable
that the allegations of negligence in the declaration are insufficient 
in law, and should so be pronounced by the court. These allega
tions are, running the train at an unusual rate of speed, giving no 
warning or signal of its approach, and not slacking its speed when 
the plaintiff came in view of it. The first a1legation may or may 
not show negligence ; it is allowable for. trains to be run at an 
unusual rate of speed under certain circumstances and not under 
others; whether allowable or not depends upon the positive pro
visions of law, and all the surrounding circmnstances. It is not a 
sn_fficient answer to the first allegation that the statute makes nr 
provision in regard to the rate _of speed to be observed by a train 
in approaching such a crossing. Only a tithe of the duties 
devolved upon railroad eorporations is specifi cally enjoined by stat
ute. A compliance with the requirements of the statute, by no 
means absolves such corporations from observing such other pre
cautions as reasonable and ordinary care require under the circum
s,tances of the case. This principle applies as well to the making 
of signals and slacking of speed when the train is approaching a 
crossing, as to the first allegation. ·webb v. Portland and Ken
nebec, 57 Maine, 117. 

The three fold negligence of the defendants is distinctly, and we 
think sufficiently stated, as the cause of the plaintiff's disaster. 
Whether those allegations amount to negligence, is a mixed ques 
tion of law and fact to be submitted to the jury wit~1 proper 
instructions in view of all the evidence in the case. Whether 
due care required the condnctors of the train to run it at a mod
erate rate of speed, when approaching the crossing, or to give warn
ing of such approach, or to slacken its speed on that occasion, 
depen<ls upon the usual amount of travel over the crossing, the 
opportunity for seeing the plaintiff, the provisions of the stat
ute, if any, upon that subject and all the circumstances of the 
situation. From the admitted facts in this case different men 
of equal intelligence and prudence might honestly draw dif
ferent inferences, and form different conclusions. One man 
might conclude that due care required of the defendants 
the use of one, at least, or all of these precautions; another, 
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that it did not require either. In such a case, it would be 
little short of tyranny in the court nrbitrarily to interpose its 
fiat, and declare that the defendants are guiltless of all fault. 
The law, it is submitted, in its wisdom, rather invokes the aver 
age judgment of the jnry on such occasions. I think the 
entry should be, 

.Demurrer overruled, dec
laration adjudged good, 
action to stand for t'l'ial. 

BARROWS and LIBBEY, JJ., concurred in this dissenting opinion. 

BENJAMIN F. HALL, appellant from a decree of the judge of pro
bate, v,c;. PAUL E. MERRILL. 

Cumberland. Decided June 4, 1877. 

Executors and Administrators. 

Chapter 116, laws of 1873, is a rule for the proceedings of the probate court 
in all cases where the estate was represented insolvent after that act took 
effect; and the probate judge may properly order the sum allowed by com
missioners appointed under c. 115, laws of 1859, to be added to the list of 
claims entitled to ·dividends upon such estate, though the commissioners of 
insolvency disallow all the other claims presented, and by reason of such 
disallowance, the estate is able to pay all the debts. 

A claim thus allowed by commissioners, under the statute of 1859, in 1867 is 
not barred by any statute of limitations in 1874; and, but for the represen_ 
tation arld decree of insolvency upon the estate, the creditor would be enti
tled to execution upon it, under the provisions of R. S., c. 82, § 131, at any 
time before the estate is finally settled in probate court. 

It is competent for a claimant to acknowledge notice of the petition of an exe
cutor or administrator for the appointment of commissioners under .c. 115, 
laws of 1859, or R. S., c. 64, § 51, and for claimant and executor or adminis
trator to acknowledge notice of the time and place of hearing before such 
commissioners; and the fact that this is done, is not of itself proof of fraud 
in the allowance of the claim, arid will not affect the validity of the pro
ceedings. 

ON EXCEPTIONS, from a ruling aflit-ming a decree of the judge 
of probate. 

On the third Tuesday of May, 1867, on the application of Mary 
A. Merrill, widow and executrix of the last will and testament of 
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Frederic Merrill, deceased, representing that a certain claim made 
by Paul E. Merrill, (appellee) son of said Frederic, was exorbitant, 
the judge of probate, in accordance with the provisions of the St. 
of 1859, c. 115, (R. S., c. 64, § 51) appointed commissioners to 
determine whether any and what amount should be allowed on 
such claim, and issued a warrant to them therein directing them 
to "appoint a convenient time and place for meeting to examine 
said claim, and to give personal notice thereof to the claimant and 
executrix, in writing, at least seven days previous to the time 
appointed," and to make retum of their proceedings to the pro
bate office in two months. 

On June 20, 1867, the commissioners were sworn, and the 
claimant and the executrix indorsed upon the warrant an acknowl
edgment of notice over their several signatures. 

At the term of the probate court, held on the first _Tuesday of 
July, 1867, the commissioners made their report on the back of 
the warrant, therein stating that they had been sworn, had given 
notice of the time, place and purpose of their meeting as directed, 
and had examined and allowed the whole of the claim of $770, 
and $4.00 interest thereon. At the same term, the judge of pro
bate accepted the report, and ordered the same to be filed and 
recorded ; from which no appeal was taken. 

At the Oct. term, 1873, of the probate court, (the executrix hav
ing deceased) Benjamin F. Hall, (appellant) was duly appointed 
and qualified administrator de bonis non cum testamentq annereo 
of the estate of Frederic Merrill. At the succeeding April term, 
the estate was represented insolvent ; and the commissioners of 
insolvency after due notice and hearing of claimants, made their 
report at the Oct. term, 187 4:. The commissioners disallowed six 
notes of various sums and dates, presented by different persons. 
The only remaining claims presented were that of Paul E. Mer
rill, (appellee) for $774, and one other of like character, concern
ing which the commissioners in their report say: "It appearing 
that these claims have been allowed by other commissioners, and 
reported to the judge of probate and by him ordered to be filed 
and recorded, and no appeal taken therefrom, we do not regard 
them within our jurisdiction, and therefore take no action upon 
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them." The report was accepted by the judge of probate; from 
which no appeal was taken. 

At the December term, 1876, on the petition of Paul E. Mer
rill praying therefor, the judge of probate after notice and hearing 
decreed, '~That said claim, viz: the sum of $774, together with 
interest thereon from the first Tuesday of July, 1867, being the 
date of the acceptance of the report of the commissioners allowing 
the same, be and the same is hereby ordered to be added to the 
list of debts entitled to dividends from said Frederic Merrill's 
estate." From this decree the administrator de bonis non appealed, 
and assigned the following reasons: . 

1. There is no law under and by force of which the petition can 
be allowed or the decree made. 

2. The claim allowed by the commissioners was a fraud upon 
the estate. 

3. The claim is barred by the statute of limitations. 
4. The estate is not insolvent, but solvent, and hence is not an 

estate of dividends. 
5. There is no list of debts entitled to dividends, and hence 

nothing to which this claim can be added. 
6. It is not a claim which carries interest, and so if it can be 

allowed, it should be allowed without interest. 
The presiding justice at nisi prius sustained the decree; and 

the appellant alleged exceptions. Other facts appear in the opinion. 

W. H. Vinton, for the appellant. 

I. The pet\tion is based upon e. 116, of the public laws of 1873. 
The special commissioners upon the claims of Paul E. Merrill 
were appointed in 1867. Laws are not retroactive. The decisions 
are too numerous to cite. The commissioners were not appointed 
under chapter and section of the R. S. referred to in the act of 
1873. This petitioner has mistaken his remedy. The law appli
cable is found in R. S., c. 82, § 131. 

II. No notice was given as required by law. Parties met, 
notice waived, commissioners sworn, claim allowed, made up and 
signed all in one day. 

III. If the finding of the commissioners is a method of finding 
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the amount due the estate, it is barred ; if in the nature of a judg
ment, it is not barred. 

IV. The statute of 1873 applies only to in sol vent estates. When 
this petition was_ presented in the probate court, the estate was 
solvent in fact and by the record. 

V. Nothing to add to. 
VI. Interest is not allowed unless by contract or statute. 

0. P. Mattocks &: E. W. Fo;e, with whom was A. B. Holden, 
for the appellee. 

Claims established by commissioners upon insolvent estates are 
never outlawed. Bancroft v. Andrews, 6 Cush. 493. 

An estate once represented insolvent, must be settled after the 
manner of insolvent estates throughout. 

B.ARRows, J. The case is before us on exceptions to the pro 
forma ruling of the judge at nisi prius, affirming the decree of. 
the judge of probate. 

We proceed to examine the grounds of the appeal in the order 
in which they appear in the reasons of appeal. 

I. It is claimed that there is no law under and by force of which 
the petition of the appellee could be allowed, or the decree made. 
The counsel for the appellant errs in assuming that it is giving a 
retroactive effect to c. 116, laws of 1873, to apply it to proceedings 
in insolvency which were initiated in the probate court in 1874, 
although certain other proceedings relative to the estate had been 
had before the act of' 1873 was passed. The existence of that 
statute as the governing rule of the action of the probate court in 
such cases at the time of their appointment was rightly recognized 
by the commissioners of insolvency, and was the precise ground 
upon whieh they determined that they had no jurisdiction of the 
claims of Paul E. Merrill and Margaret J. Merrill. Chapter 116 of 
the laws of 1873, was designed to regulate the proceedings of 
commissioners of insolvency, and of the probate cotirt, in all cases 
where such commissioners should be appointed after the act took 
effect. Frederic Merrill's estate was not represented insolyent 
until April, 1874. That must be regarded as the date of the com
mencement of the proceedings which have culminated in this appeal; 
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and the law under which this decree was passed had then been in 
force more than a year. To say that the statute does not apply 
because the commissioners were not "appointed under the provis
ions of R. S., c. 64, § 51," but of Stat. 1859, c. 115, which in the 
revision reappears as § 51, c. 64, might be adhering to the letter, 
but would be in disregard of the spirit and intent of the statute we 
are to construe. 

II. There is no evidence which tends to show fraud in the orig
inal allowance of the claim by the commissioners appointed under 
the statute of 1859, to examine it as a claim alleged by the execu
trix to be exorbitant and illegal. The snrmise that it may be so 
because the claimant and the executrix both acknowledged notice of 
the time and place of the meeting of the commissioners, thereby 
~aving to the estate the expense of the service of a formal notice 
from the commissioners, is idle: It was competent for the parties 

· thus to acknowledge notice, and for Paul E. Merrill to aeknowl
edge notice of the petition of the executrix upon which the com
missioners were appointed, and these facts do not in any way 
affect the validity of the proceedings. 

III. Nor is the case within any statute of limitations so as to bar 
the claim of the appellee. Those statutes, so far as they relate to 
the assertion of claims against the estates of parties deceased, 
require prompt action on the part of er editors in bringing forward 
their claims, an? in enforcing them, if denied, in the modes pro
vided by law. But an executor or administrator cannot, by merely 
postponing payment of a claim that has once been adjudicated 
upon by competent authority and allowed, defeat -the right of the 
creditor to final payment out of the assets in his hands. Greene 
v. Dyer, 32 Maine, 460. Bancroft v. Andrews, 6 Cush. 493. 

The adjudication of the commissioners appointed under the 
statute of 1859, not having been appealed from, was conclusive as 
to the right of Paul E. Merrill to the amount allowed, so long as 
the administration of the estate remained incomplete; and the fact 
that, instead of sequestering a portion of the estate in which 
Frederic Merrill had given his widow a life estate, he suffered the 
provisions of the testator's will to be carried out in that parti~ular, 
cannot prejudice his rights in the ultimate distribution so long as 
there is no statutory bar that can be interposed. 
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Up to the time of the representation and decree of insolvency, 
he could have had on application to a judge of this conrt under c. 
293, laws of 1865, (R. S. c. 82, § 131) an execution for the amount 
allowed him by the commissioners, and interest thereon from the 
time of the return of their report to the probate court, with certain 
costs as provided in those sections. The proceedings in insolvency 
substituted for that remedy the one given by c. 116, laws of 1873, 
which it was the lawful design and scope of the decree to enforce, and 
which might be made at any time before the estate was finally closed. 

IV. The fourth and fifth reasons of appeal may properly be dis
posed of together. They are in substance that the decree ought 
not to have been made because Frederic Merrill's estate did not 
"prove to be insolvent," but the contrary; and because there was 
no "list of debts entitled to dividends," inasmuch as all the other 
claims but those of Paul E. Merrill and Margaret J. Merrill were 
disallowed by the commissioners of insolvency. We cannot adopt 
the narrow construction for which the appellant contends. After 
the decree of insolvency and the acceptance of the report of the 
commissioners of insolvency, the estate is to be settled as an insol
vent estate, though it pays dollar for dollar and leaves a residuum 
for the heirs or legatees; and if there are any claims legally estab
lished against it by the adjudication of commissioners appointed 
under c. 64, § 51, R. S., or c. 115, laws of 1859,' they are to be 
entered by the judge of probate on the list of debts entitled to divi
dends, (and to payment in full if the estate is sufficient) whether 
there are any other entries on that list or not. The estate cannot 
be suffered to escape the payment of them because the commission
ers of insolvency report nothing else d~e. 

If it were competent for the probate judge to revoke the pro
ceedings in insolvency and al1ow the estate to be settled as a sol
vent estate, the only consequence so far as this appellant is con
cerned would be to make the estate in his hands liable to an exe
cution to be issued under R. S. c. 82, § 131, and himself to a charge 
of waste if he suffered it to be taken on such execution. 

Exceptions overruled. .Decree of the judge of pro
bate affirmed, with costs for the appellee. 

APPLETON, C. J., WALTON, DANFORTH, V1im1N, PETERS and 
LIBBEY, JJ., concurred. 
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NATHAN CLEAVES, judge of probate, vs. KATE H. DooKRAY, 
executrix, et als. 

Cumberland. Decided July 18, 1877. 

Executors and .Administrators. 

The executrix, a residuary legatee, instead of the bond required by the statute 
in such case, gave the bond required of an ordinary executor, containing 
conditions not required by the statute of an executor, who is also a residuary 
legatee and omitting an important condition required in such case. It 
imposed burdens upon the executrix more onerous than the statute enjoins, 
and if the additional matter was rejected as surplusage, there was not 
enough left to meet the requirements of the statute. 

Held, 1. That it could not therefore be enforced as a statute bond. 
2. That it might be sustained as a bond at common law, so as to give 

legal effect to the appointment of the executrix, and to afford security for all 
interested in the estate. 

3. That, as snch, it could only be enforced according to the rules of the 
common law; that the obligors were not subject to the penal provisions of 
the statutes, and were liable only for the actual damages resulting from a 
breach of the conditions of the bond. 

4. That the action could not be maintained in the name of the present 
plaintiff, as the bond was given to his predecessor in office; that the statute 
authorizing the successor of a judge of probate, to whom·the bond is given, 
to maintain an action in his own name, applies exclusively to bonds given 
in conformity with the statute. 

ON AGREED STATEMENT. 

DEBT ON BOND, originally brought in the name of John A. 
Waterman, judge of probate for Oum berland county, and prose
cuted in the name of his successor in office, whose name was 
brought in by amendment. 

The ease was submitted to the law court upon the following 
agreed statement, to render such judgment as the law and facts 
require: 

James R. Dockray died October 4, 1868, leaving a will in four 
items, which gave four children one dollar each, and then stated; 
"My reasons for giving the above small amount to my children are 
that they wrongfully and fraudulently obtained from me my prop
erty situated on the corner of Fore and India street, in Portland. 

:~v~L!,~ereby give to my wife, Kate H. Dockray, all of my prop-
16" ,, is--
79 ,, /a'I 
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erty, both real and personal, of every name and nature that I die 
possessed of .. Sixth, I hereby ::ippoint my wife, Kate H. Dockray, 
sole executrix of this my will." This will was admitted to pro
bate. On appeal taken, the decree of the judge of probate was 
affirmed by the supreme court. 

Pending the appeal, the defendant, Kate H. Dockray, was 
appointed executrix and gave the bond in suit, following the form 
prescribed in R. S., c. 64, § 9, of the present revision, for ordinary 
executors instead of the form in§ 10, in case of an executor who is 
a residuary legatee, as this defendant was in effect though not in 
terms. No other bond was given. Letters testamentary were 
issued December 15, 1868, and she seasonably returned an inven
tory of the estate. A suit was commenced against her as execu
trix by Ammi R. Mitchell, September 24, 1870, on which judg
ment as against an insolvent estate for $5,537.77 debt and $141.85 
costs was recovered at the April term, A. D. 187 4. Xhe estate 
was represented insolvent November 4, A. D. 1873, and commis
sioners of insolvency were appointed. This commission was 
returned and extended, which extended commission expired J anu
ary 1, 1875, and was duly returned, one claim for $391.58, having 
been proved and allowed under it. The commission was accepted 
and ordered to be filed and recorded, the first Tuesday of June, A. 
D~ 1875. Mitchell's claim under his judgment, was duly filed in 
the probate court, and ordered to be added to list of debts. On 
May 5, 1875, no account having ever been settled, it was ordered 
by the probate court that said Kate H. Dockray should be cited 
to appear before the probate court on the third Tuesday of the 
same month, to show cause why she should not be cited to settle 
her account. 

Personal service was duly made, and on the third Tuesday of 
May, there being no appearance on the part of said Kate, it was 
ordered that she render her account on oath, into said court, on 
or before the first Tuesday of June, 1875. Due service was made 
of this order, and on the said first Tuesday of June, the said Kate 
not appearing nor complying with the same, it was ordered that 
the petition and order of court thereon be recorded and filed. 

On the third Tuesday of lune, 1875, Mitchell filed his petition 
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in the probate court, ·setting out that said Kate H. Dockray had 
been duly cited to render an account and settle the said estate 
according to law, but had neglected and refused to do so, and had 
mismanaged the estate, and praying that she be removed from 
said trust and that he might be authorized to bring an action upon 
the bond in the name of the judge of probate. A hearing was 
ordered on this petition on the first Tuesday of July; and on the 
third Tuesday of July, said Kate having appeared and been heard, 
it was decreed that the facts alleged having been fully proved, 
said Kate should be removed from her trust, and that Mitchell be 
authorized to bring this action, copies of all which proceedings 
are annexed and made parts of this statement. Mrs. Dockray 
appealed from this decision of the judge, and the appeal was 
entered at the October term, 1875, of the supreme court, and dis
missed at the same term. 

A petition that Lewis Pierce be appointed administrator de 
bonis non cum testamento annexo was filed the first Tuesday of 
November, A. D. 1875, was opposed by Mrs. Dockray and he 
was appointed the first Tuesday of March, A. D. 1876, until which 
time, after the removal of Mrs. Dockray, the office was vacant. 

The amount of the estate realized by Mrs. Dockray is $8,318.22; 
she has paid out for charges · and expenses of administration 
$1,029.26, as appears by an account filed by her and her sureties 
in the probate court on the first Tuesday of April, 1876. 

There has been no order of distribution among the creditors of 
said estate, nor from the time of the removal of Mrs. Dockray to 
the time of commencing this suit was there any new administra
tor appointed, nor has there been any decree directing her to pay 
or turn over the whole or any part of said estate to any person. 

The plea was non est factum with a brief statement. 1st. That 
said Waterman's term of office has expired, and Hon. Nathan 
Oleaves is his successor as such judge, and tl~at this suit cannot be 
maintained in the name of said Cleaves, as the bond in suit is a 
common law bond and not a statute bond. 2nd & 3d: That it is 
not a statute bond, because said Dockray was residuary legatee, 
was so constituted and appointed by the will, and the bond is not in 
conformity with the statute in such case provided ; that therefore 
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the defendants claim that damages, if any are to be assessed by the 
court according to what is justly due, not exceeding the penalty 
of the bond. 4th. That no person has been appointed to whom 
-she could pay or turn over the estate. The specifications closed 
with a general statement of performance and no damage. 

J. D. Fessenden, for the plaintiff. 

The bond is a statute bond. 
The trust was committed to the executrix under R. S., 1857, c. 

64, § 31. (R. S., § 36.) It was the proper bond under the cir
. cumstances. The opinion of the judge of probate is entitled to 
weight on this point. . 

The provision of R. S., c. 72, § 5, regarding suits of this 'kind 
applies to any kind of probate bond, and is broad enough to cover 
this case. 

Breach was sufficient to maintain this action. Damages are 
actual, not nominal. The case shows a large amount of property 
in the hands of the executrix, which she pertinaciously refuses to 
pay Qver to the creditors. Her account filed on compulsion after 
her removal from her office, leaves a large balance in her hands 
after deducting all the allowance that she claims. This suit is the 
creditors' only remedy to recover this. There is no claim that she 
has turned over this balance to her successor. 

Damages are fbrnd by §§ 15 and 18 of c. 72. They are the 
amount of personal property realized, viz: $8,318.22. Williama 
v. Esty, 36 Maine, 243. 

The fourth specification of special matter alleges that "no per
son has been appointed to whom she could pay or turn over the 
estate." The case finds that the writ was dated August 14th; that 
the order for her removal was made on the third Tuesday of July, 
1875; that her appeal, (allowed so far as relates to her removal,) 
was entered and dismissed at the next October term; that in 
November following, a petition for the appointment of a new 
administrator was filed, and that he was appointed against her 
opposition in the November following, and that the office was not 
vacant when the suit was c<fmmenced, nor is it now. 

But the right to maintain this suit does not depend upon the 
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removal of the delinquent or the appointment of a successor. The 
· judgment is recovered in trust by the judge, and he can order the 

delinquent t0 charge herself with the amount if in office, or assign 
it to his successor to be collected and accounted for. R. S., c. 72, 
§ 17. Williams v. Esty, supra. 

W. L. Putnam, for the defendant, Milliken. 

Had the bond in suit been the same as provided by law for resid
uary legatees, there would have been no liability to account, and 
consequently no breach of "the bond for not accounting until "six 
months after the report on claims was made.'' We note that c. 
64, §_ 53, provides that every executor shall render his account 
agreeably to the condition of his bond. In the case at bar, by 
mistake, the bond provided in R. S., c. 64, § 9, was given in lieu 
o(.,the residuary legatee's bond. It would be inequitable to enforce 
the penalty provided by c. 72, § 15, when such penalty would not 
have accrued had the proper bond been given. 

J. T. Mc Cobb, for the defendant, Gerrish. 

A bond :is not a statute bond when not according to the provis
ions of the statute. Lord v. Lancey, 21 Maine, 468. If not a 
probate bond, the action cannot be maintained by the successor of 
the judge to whom it was payable. Lord v. Lancey, supra . 
. Bonds ·not conforming altogether to the statute are either to be 

enforced by rejecting as surplusage the erroneous portions, as in 
Hall v. Gushing, 9 Pick. 395, or must be declared invalid, as in 
Purple v. Purple, 5 Pick. 226. Dicta to the contrary must be 
disregarded. State v. Hatch, 59 Maine, 410. The bond in suit 
is in no respect according to the statute excepting in regard to fil
ing an inventory. In that particular there was no breach. 

DICKERSON, J. After making a nominal bequest to each of his 
children, the testator bequeathed ''all of his property, both real and 
personal, of every name and nature, to his ·wife, Kate H. Dockray," 
the principal defendant in this suit, who thereby hecam~ the resid
uary legatee as well as the executrix under the will. In such case 
the statute requires that the bond of tlie executor should be given 
according to R. S. c. 64, § l O, which differs materially from thtlt 
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required of an ordinary executor, as provided in the preceding 
section, under which the bond in snit was given. 

A bond required by statute is not void, in all cases, as a statute 
bond, because it does not in all respects conform to •the statute 
under which it is taken, as, for instance, when the bond contains 
all that the statute requires, and a further clause more favora~~-~ 
to the obligors than that the statute calls for ( Van .Deusen v. llay
ward, 17 Wend. 67, 70); or when the condition in the bond is not 
more prejudicial to the obUgors than one with a condition, in due 
f~i-iri;·wo~id have been C,Morse v. Hodsdon, 5 Mass. 314,316); or 
the additional matter mny be rejected as snrplusage · ( Proprietors 
of Union Wharf v. Mussey, 48 Maine, 307, 312); or the bond is 
so drawn as to include all the obligations imposed by the statute, 
and allow every defense given by law ( Commissioners v. Way, 
3 Ohio, 103); or where the bond is voluntarily given, and the por
tion of the condition in excess of that required by law is separable 
from that provided by the statutes. United States v. Mynderse, 
Int. R. Rec. 94, and Postmaster General v. Early, 12 Wheat. 
136. In the absence of any statutory provision declaring a vari
ance from the statute form fatal, such variance does not render the 
bond void when the condition does n_ot impose upon the obligors a 
greater burden than the law allows. Commonwealth v. Laub, 1 
Watts & S. (Pa.) 261. . Baldwin v. Standish 7 Cush. 207, 209. 

In the present case the bond is defective in its provisions and 
om1ss10ns. It contains conditions 11.Q_t __ required by the statute, of 
an executor who is, also, a residuary legatee, and omits an impor
tant condition which the statute enjoins in such cases. It imposes 
burdens upon the executrix more onerous than the statute provides, 
and if the additional matter is rejected as surplnsage, there is not 
enough left to meet the requirements of the statute. The bond, 
therefore, cannot be enforced as a statute bond. There are numer-
ous cases, however, where bonds purporting to be given as statute. 
bonds, though invalid as such, have been held good at common 
law. Bond~ given by poor debtors, and public officers, injunction 
a~d replevin bonds and bail bonds, are familiar instances of the_appli
cation of this principle. Ware v. Jackson, 24 Maine, 166. Lord 
v. Lancey, 21 Maine, 468,470. Clap v. Cofran, 7 Mass. 98, 100. 
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Sweetser v. Hay, 2 Gray, 49, 51. Stephens v. Crawford, 3 Ga. 
499. Williams v. Shelby, 2 Oreg. 144. 

In the case before us the bond was approved by the judge of 
probate in its present form, and ordered to be recorded in the 
probate office. No appeal was taken from the.decree of the judge 
of probate, allowing and approving it, and the executrix upon 
filing it received her letters testamentary, and acted under them 
by returning an inventory of the estate. It contains ample condi
tions and provisions to pr~tect the estate from all real loss, and we 
know of no principle of law that would be violated by upholding 
it. On the contrary we think that it may be held valid at common 
law upon principle and authority so as to give legal effect to the 
appointment of the executrix and the ulterior proceedings of the 
judge of probate, and to afford security to all interested in the 
estate. Baldwin v. Standish, ante. Pettingill v. Pettingill, 
60 Maine, 411. Abercrombie v. Sheldon, 8 Allen, 532. 

As this is a bond at common law, it can only be enforced accord
ing to the rules of the common law. The obligors are not liable to 
the provisions of R. S. c. 72, § 15, or for any penalties, but only 
for the actual damages resulting from a hreach-of the bond; and 
the judgment for the penalty in the bond will stand as secnrity 
for other damages, if any, that inay hereafter be proved. Stephens 
v. Crawford,. ante. 

But there is a fatal objection to maintaining this action in
1 

the 
name of the present plaintiff. There is no promise to him, and he 
has no interest in the contract. The promise was made to his 
predecessor in office. A successor in ~ffice to a judge of probate 
can maintain a suit on a bond given to his predecessor, only when 
authorized by statute. The statute giving such authority applies 
only to bonds given in conformity to the statute. Lord v. Lan
cey, 21 Maine, 468, 470, and the cases cited are decisive of this 
question. Plaintiff nonsuit. 

APPLETON, C. J., BARRows, DANFORTH, VrnGIN and LIBBEY, J J., 
concurred. 
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STATE vs. MARY JANE STAFFORD. 

Cumberland. Decided July 28, 1877. 

Words. Nuisance. 

The phrase, "knowingly permits," implies consent as well as knowledge. 
By R. S. c. 17, §§ 1 and 4, if any person knowingly permits any building or 

tenement owned by him or under his control to be used for the illegal sale 
or keeping of intoxicating liquors, he shall be deemed guilty of aiding in 
the maintenance of a nuisance. Held, that mere knowledge without per
mission was not sufficient; that to constitute the offense, there must be per
mission or consent as well as knowledge. 

Where the presiding justice on the trial of an indictment for aiding in the 
maintenance of a nuisance under R. S. c. 17, §§ 1 and 4, instructed the jury: 
"If the government has satisfied you the rooms were used by the persons 
stated in the indictment, and for the purposes therein alleged, with the 
knowledge of the respondent, that is all the government is bound to prove;" 
exceptions to the instructions were sustained. 

ON EXCEPTIONS from the superior court. 

INDICTMENT for keeping and for aiding in the maintenance of a 
nuisance. The verdict was "guilty on the first twelve counts" and 
" not guilty on the thirteenth and fourteenth counts;" and the 
defendant alleged exceptions, as in the opinion appear. 

0. P. Mattocks & E. W. Fux, for the defendant. 

0. F. Libby, county attorney, for the state. 

VIRGIN, J. All.places used as houses of ill fame, resorted to 
for lewdness or gambling, for the illegal sale or keeping of intoxi
cating liquors, and all places where intoxicating liquors are sold 
for tippling purposes, are common nuisances. R. S. c. 17, § 1, St. 
1873, c. 152. 

By the provisions of c. 17, § 4, any person is deemed guilty of 
aiding in the maintenance of a nuisance, who (1) knowingly lets 
any building or tenement o'Yned or controlled by him, for any of 
the purposes named in § 1; or (2) "knowingly permits the same or 
part thereof to be so used." 

Each of the first twelve counts\in the indictment fa founded on 
the second clause of§ 4. They differ, however, (1) as to the dates 
of the alleged offenses; (2) the persons who kept or maintained 
the nuisances; (3) the tenements used; and ( 4) the pm·poses for 
which they were used. 
7? ,vvC H 
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The defendant's thirty-first prayer for instruction was : "It is 
not enough that she [defendant] knew, she must have permitted 
or consented to the offenses committed in the building." 

Upon this point, the learned judge, in the early part of his 
charge, instructed the jury as follows: "Each of the first twelve 
counts charges the aiding in the maintenance of a nuisance-that 
is to say, charges that she lets parts of certain buildings under her 
control, knowing them to be used for the purposes stated." Snb
sequently, after calling the attention of the jury to the direct testi
mony of the police officers, to the uses made of the shops and the 
manner in which they were fitted up, he charged: "You also have 
some direct testimony as to what has been done in these shops 
during these periods of time; and it is for yon to say as matter of 
fact from all the testimony in the case, whether these shops were 
used for the illegal sale and the illegal keeping of intoxicating 
liquors. If yon have no doubt upon that point, then the question 
arises, was this with the knowledge and consent of the respondent." 

There is no doubt of the correctness of this latter clause of the 
charge; and notwithstanding the imperfect statement in the former, 
we might well conclude that taking both these extracts together 
the defendant would have no reasonable ground of exception. But 
still later the charge continues: "If the government has satisfied 
yon the rooms were used by the persons stated in the indictment, 
and for the purposes therein alleged, with the knowledge of the 
respondent, that is all the government is bound to prove;" and 
concludes as follows: "In order to make out the offense under either 
one of these counts, the government must satisfy you that by the 
persons stated in the count, the nuisance was kept. That is to 
say, in each count consider the question whether it is proved by 
the evidence in the case that the person, who is charged as using 
the premises, did keep a nuisance in those premises-did keep 
them for the illegal sale or keeping of intoxicating liquors, or as a 
house of ill fame. If the fact under each count is made out
proved beyond reasonable doubt-that a nuisance was kept by the 
person or persons named in the count, then the question is, was it 
with the knowledge of the respondent. If so, then the respondent 
is guilty under such ones of the first twelve counts, or under all of 
them, as you may find those facts proved." 



STATE V. REED. 127 

These last two portions of the charge ignore the idea of permis
sion or 'consent on the part of the defendant. This omission we 
apprehend from other parts of the charge and from the statement 
of the defendant herself that she owned, lived in and had the con
trol and management of the building, is explained by the fact 
that the real controversy before the jury upon this point seems to 
have been in regard to her knowledge of the. offenses alleged as 
nuisances, rather than her consent or permission thereof. But 
these instructions, with the omission mentioned, were suited to 
convey an erroneous idea, if the jury considered them a full state
ment of the law. Being the last statements to the jury they would 
naturally so consider them and be the more likely to remember 
them instead of the correct exposition given them jn the earlier 
part of the charge. And when in connection with these instructions 
we consider that there was evidence tending to show that the 
defendant forbade the sale of liquors on the premises and so noti
fied her tenants, we think there is reason to believe the jury was 
misled and considered knowledge on the part of the defendant as 
sufficient without her consent or permission. 

Exceptions sustained. 

APPLETON, C. J., WALTON, BARRows, DANFORTH and PETERS, 
J J ., concurred. 

STATE vs. THOMAS H. REED. 

Cumberland. Decided July 25, 1877. 

Indictment. 

The signature of the prosecuting officer is not essential to the validity of an 
indictment. 

ON EXCEPTIONS from the superior court. 

INDICTMENT for felonious assault. 
To the indictment, which was not signed by the prosecuting offi

cer, the defendant demurred. The demurrer was joined by Charles 
F. Libby, attorney for the state, for the county of Cumberland, 
and overruled by the presiding judge, who then ruled on the offer 
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of the county attorney and against the defendant's objection that 
he might affix his official signature to the indictment. To the 
aforesaid rulings, the defendant alleged exceptions. 

0. P. Mattocks & E. W: Fox, for the defendant, claimed that 
neither the common law of England nor ourconstitution or statute 
required the indictment to be signed by the prosecuting officer, 
yet it was the practice and founded upon good reason. In England 
it was not the practice of the prosecuting attorney to be present 
with the grand jury, as it is with us. Our court has not yet decided 
~he question and are free to act. 

The legislature of this state has distinctly recognized the neces
sity of the signature of the county attorney in prosecuting the sim
plest form allowable for an offense against the liquor law. R. S. 
c. 27, § 57. 

The coun~el cited authorities under various positions. Webster's 
case, 5 Maine, 432. 1 Oh. Or. Law, § 32. State v. Squire, 10 
N. H. 558. Hite v. State, 9 Yerger, (Tenn) 198. Fout v. Ten
nessee, 3 Heywood, 98. I Wharton Cr. Law, § 474. Teas v. 
State, 7 Humph. 174. Hawkins, P. C. c. 25, §§ 97-98. Rex v. 
Wilkes, 4 Burr. 2527. State v. Stuart, 23 Maine, 111. 

0. F. Libby, county attorney, for the state. 

The signature of the prosecuting officer was not required at com
mon law, and in the absence of express statutory provision it is not 
required at all. 1 Bish. Crim. Proc. c. 47, § 702. Oom. v. Stone, 
105 Mass. 469. State v . . Ji'arrar, 41 N. H. 53. .Anderson v. 
State, 5 Ark. 444. W a1·d v. State, 22 Ala. 16. Harrall v. State, 
26 Ala. 52. .M. 'Gregg v. State, 4 Blaekf. (Ind.) 101. Keithler v. 
State, 18 Miss. (10 Smed & M.) 192. Thomas v. State,6Mo. 457. 

VIRGIN, J. This court as early constituted, held that the certifi
cate, "a true bill," appended to an indictment and officially signed 
by the foreman of the grand jury which returned it into court, is 
not only the legal evidence that the indictment was lega1ly found, 
but that such certificate is essential; and also, that its omission is 
not cured by a verdict of guilty. Webster's case, 5 Maine, 432. 

In this state, as in many others, (in some of which, we believe, 
it is required by statute) the public prosecuting officer who draws 
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the indictment habitually countersigns it in his official capacity. 
In fact the custom has been so invariable here, we recall no other 
instance of the omission of such official countersignature. But 
however uniform· the custom has been, and how much soever we 
might regret a discontinuance of. any such purely formal practice 
in criminal procedure, we know of no rule in the common law, we 
are sure there is no statute in this state, making such countersign
ing essential to the validity of an indictment. Otherwise the 
grand jury would be entfrely under the control of the prosecuting 
officer. Of course no such practice was ever heard of in England, 
as prosecuting attorneys never were present with the juries there. 

Here, as in most of the states, the attorney for the state is pres
ent with the grand jury during its sessions. He is required to 
swear witnesses in the presence of the jury (R. S. c. 134, § 6); and 
generally examines them and always advises the jury in relation 
to the law of the cases which come before them. He is also re
quired to attend court and act for the state (R. S. c. 79, § 13); 
and when absent, a county attorney pro tempore may be appointed, 
§ 16. But the indictment derives its legal sanction from the cer
tificate and official signature of the foreman together with its due 
presentation in open court in the presence of the whole jury which 
found it. 

To be sure the form of indictment for being a common seller 
of intoxicating liquors, provided in R. S. c. 27, § 57, has a blank 
space next preceding the words "county attorney," as it has next 
preceding the word "foreman;" and it was the intention of the leg
islature that those blanks be filled by the signatures respectively of 
the officers named. The provision of the section, however, is not 
that all indictments for that offense shall literally follow that form, 
but that "the form shall be deemed sufficient in law." This lan
guage does not conclude the government, any more than the pro
vision in § 55, that "delivery shall be sufficient evidence of sale," 
does the respondent charged. State v. Hurley, 54 Maine, 562. 

Although there is high authority in support of the defendant's 
position, we think the great weight of authority cited on the brief 
in behalf of the government fully sustains the conclusion at which 
we have arrived. 

VOL. LXVII. 9 
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The ruling in relation to the amendment is immaterial, since the 
permission to affix the signature of the county attorney was not 
followed. What may be the effect of extending the statute of jeof
ails to criminal processes we have no present occasion to consider. 

Exceptions overruled. 

APPLETON, 0. J., w ALTON, D10KER$ON, BARROWS, DANFORTH 
and LIBBEY, JJ., concurred. 

CHARLES G. MACINTOSH vs. JEREMIAH BARTLETT et al. 

Cumberland. Decided August 4, 1877. 

Exceptions. 

Exceptions of a general character cannot be sustained where any of the 
instructions excepted to are found correct. 

ON EXOEPTIONS from the superior court, and MOTION to set aside 
the verdict. 

TRESPASS for assault and battery, committed by the defendants 
upon the person of the plaintiff, at Bryant's Pond, July 18, 1876, 
by reason of which the plaintiff, as he said, received serious injury 
to his person, causing him great pain and sleepless nights, obliging 
him to resort to blisters upon his arms, and subjecting him to out
rage to his person and public degradation. His counsel states the 
case thus: That the plaintiff, fifty three years old, a manufacturer 
engaged in buying, selling and pulling wool, who never, prior to 
this affair, was assaulted by any person, and who never assaulted any 
person, went to Bryant's Pond, where the defendants re~ided, for 
the purpose of inspecting and overseeing the packing of a lot of 
wool in the hands of the defendants, purchased by them for Elias 
Thomas & Co., of Portland, which wool, or so much as was mer
chantable, it was expected Morrill was to take at two cents 
advance upon each pound delivered. That just before noon, the 
plaintiff was introduced to the defendants, who were father and 
son, by Mr. Marshall, at the store of the son ; that he disclosed 
to them his business; that upon inquiry he found the defendants 
had purchased more wool than he expected they would purchase, 
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and, wool having declined in price, he complained that defendants 
had exceeded their auth9rity, and had purchased after the decline, 
paying more than they ought to have paid; that at his request he 
examined the wool with the younger Bartlett, and complained 
that the fleeces contained dirty wool; that the son informed him 
that the wool could not be packed that afternoon as it was not all 
in, and thereupon ordered his horse and left the store ; that after 
dinner Mr. Macintosh went to the store again, and there had some 
words with the father, and then telegraphed to Mr. Thomas for 
instructions; that the reply came just before the arrival of the 
train, and Macintosh, without waiting for it to be written out went 
to the store, where both defendants were, and communicated the 
dispatch; that thereupon the young man said that Thomas should 
not have the wool at all, and that plaintiff should not touch it; 
that plaintiff went back to the depot, and receiving the written 
dispatch from the operator, returned to the store and offered it to 
the son ; that further words passed between them, when the plain
tiff started out of the store on to the platform ; that thereupon both 
father and son assaulted him, and he backed toward the depot, 
both defendants following him, and that he had gone fifteen or 
twenty feet from the platform when he was thrown or fell to the 
ground, the Bartletts falling on top of him; that assistance came and 
the parties were separated, and the plaintiff returned to his home 
after completing his tour of inspection; that the assault was in 
the highway, in the presence of many people, and in the 
a'aytime. But the plaintiff says in addition that the assault upon 
him was without the slightest justification; that the defendants, 
angry b.ecanse the unmerchantable condition of their wool was 
discovered, covered him with oaths and abuse, and finally whilst 
he was retreating towards the depot and making the best of his 
way from their presence, set upon him and followed him up with 
blows and kicks, kicking him even after he was upon the ground. 

The plea was not guilty, with a Apecification of self defense. 
The defendants testified to very abusive language, and epithets 
by the plaintiff, and that his whole manner was exceedingly pro
voking ; that he first assaulted one of the defendants, the son, by 
striking at him and immediately the parties were in the street, the 
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plaintiff down, the defendant on one knee holding him by the col
lar; that the plaintiff kicked out toward the father who then caught 
his leg; that neither of the defendants struck. 

The exceptions state that among other instructions the judge 
instructed the jury as follows, which were litll the instructions given 
upon these branches of the case. Then followed six printed pages 
of this size, containing in general the legal definitions of assault 
and battery, with illustrations, followed by instructions upon the 
right of self defense, with its limitations, and closing as follows: 

"As a general rule, the theory of the law is that damages should 
be compensatory; that they should be such a sum as would com
pensate the injured party for injuries he proves he has sustained. 
In this case, the plaintiff, if entitled to recover, is entitled to 
recover compensatory damages, damages for the actual injury he 
has sustained. That is to say, whatever loss of services he has 
sustained, whatever diminished capacity to labor has resulted from 
the wrong of the defendants, whatever expense of medical attend
ance he has incurred, and whatever physical pain he has suffered, 
the law allows as elements of damage. Of course tho law can 
give you no rule by which to compute it. It merely says the jury 
may consider that, as an element of damage, and allow such sum as 
in their good judgment is proper. The plaintiff, if entitled to 
recover in an action of this sort, is not limited to loss of dollars 
and cents, but he is entitled to recover such reasonable sum as the 
jury fix upon for the insult, for the sense of disgrace and degrada
tion attending a public assault. · 

"Every man's self respect, every man's pride of character, are 
just as much under the protection of the law as his property or 
his person, and if a man is exposed to public and wanton assault, 
then the law allows the jury to consider as a part of the compen
satory damages the injury to his feelings, loss of self respect, sense 
of disgrace, and fix such sum as they deem proper by the way of 
compensation for such insult. 

"Thus far, if the defendants are liable at all, the plaintiff is 
entitled to recover as matter of right. Then there is another 
branch of the subject of damages which is entirely distinct from 
that. If you award damages to the plaintiff to the extent I have 
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indicated, he will have recovered full compensation for the loss he 
has sustained. But in cases of gross, wanton, malicious injury, 
the law allows the jury, never requires them, if they deem right 
and proper to allow a reasonable sum, snch sum as they determine 
in their discretion, not by way of compensation to the plaintiff, 
but by way of penalty to the defendant. That is, in a certain 
sense, it blends the interest of the plaintiff with the interest of 
the community, and allows the plaintiff to recover a certain sum 
as a penalty to the defendant for the wrong he has done, and by 
way of deterring him from the repetition of the offense. 

'' That is not a legal right. The plaintiff has in no case a legal 
right to recover it; it is a question resting in the sound discre
tion of the jury in a case of gross injnry, in which the law gives 
them the power to award such damage if they see fit. 

"Upon this branch of the case the wealth of the defendant has 
been received in testimony. In cases of this sort the law· allows 
the reputation of the defendants for wealth to be put in. That is 
upon the theory that a gross and aggravated assault is attended 
with greater injury to a man when it comes from a person of 
wealth and standing in the community than from,a person with
out wealth and standing. And upon the question of exemplary 
damages, the actual wealth of the defendant is allowed to be shown 
so that the jury can consider that, in determining what amount to 
award by way of exemplary damages." 

The verdict was for the plaintiff for $1,391 ; and the defend
ants filed exceptions, and also a motion to set aside the verdict on 
the grounds that it was against law, the charge of the justice, 
and against evidence, that the damages were excessive, and that it 
was the result of bias or prejudice. 

8. 0. Strout & H. W. Gage, for the defendants. 

A . .A. Strout & G. F. Holmes, for the plaintiff. 

BARRows, J. The exceptions are taken to the bulk of the 
charge, in fact, "to all of the instructions" given upon the princi
pal branches of the case. 

It has been held that exceptions of this general character can
not be sustained if any of the instructions are found correct. 
Beaver v. Taylor, 3 Otto, 46. 
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I 

Sufficient warning has been given that this court is not disposed 
to entertain exceptions thus taken. State v. Reed, 62 Maine, 
129, 135. State v. Pike, 65 Maine, 111. 

In addition to these cases it has now been directly .decided in 
Harriman v. Sanger (in Penobscot conn ty, not yet announced) that 
the exceptions must specify the rulings and\ instructions to which 
the_y are designed to apply, and, if taken in gross, will not be con
sidered. As to the greater part of the instructions here reported 
as excepted to, it must be said that their accuracy and pertinency 
are manifest at a glance. Many of them are favorable to the 
defendants. Indeed the defendants base their motion to set aside 
the verdict of the j nry in part upon the allegation that it "is against 
law and evidence, and the charge of the justice." 

We do not feel called upon to consider the exceptions to the 
charge more particularly. The offer of defendants to prove 
that plaintiff was an irritating and provoking man, and had trouble 
with others in reference to similar transactions was rightly over
ruled. 

The damages are manifestly excessive, and the finding must 
have been the result of some improper bias or prejudice. The 
testimony discloses nothing which justifies so large a verdict either 
for compensation of the plaintiff or as punishment of the defendants. 

The motion must be sustained unless the plaintiff will remit all 
over four hundred dollars. 

Exceptions overruled. Kot'ion sustained 
unless plaintijf will remit all over $400. 
If he so remits, Notion and Exception& 
overruled. 

APPLETON, C. J., WALTON, VrnoIN, PETERS and LIBBEY, JJ., 
concurred. 
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CITY OF PORTLAND vs. PORTLAND w ATER COMP.A.NY. 

Cumberland. Decided August 15, 1877. 

Tax. 

It is within the constitutional authority of the legislature, to empower the 
city council of the city of Portland, to exempt from taxation for a term of 
years property belonging to the Portland Water Company, in consideration 
of an undertaking and agreement by the company to furnish, free of cost to 
the city, a supply of water for its public and municipal purposes. 

Under an act of the legislature, authorizing an exemption for six years, a vote 
of the city council to exempt for five years, is valid. 

The term of exemption does not necessarily commence running from the pas
sage of the act by the legislature, but may begin when the exemption is 
voted by the city council, if the vote is passed within a reasonable time 
afterwards. 

The legislative act allowed the exemption to extend to property of the com
pany not in existence when the act was passed. Held, that this would 
include, as taxable, all real estate at a value according with the condition 
it was then in, and would exclude all personal property acquired after that 
time. 

ON FACTS AGREED. 

DEBT, brought under the provisions of chapter 232, of the pub
lic laws of 1874, to recover a tax claimed to be due and unpaid. 

The amount of the tax assessed is $875, on real estate and 
$1,625 on personal estate ; total, $2,500. 

No question is made as to the legality of the tax otherwise than 
is indicated in the facts following : 

The Portland Water Company's .charter was amended by the 
legislature of the state of Maine hy chapter 364 of the special acts 
of 1867. The contract of March third, 1868, called an ordinance 
to authorize the Portland Water Company to supply the city of 
Portland with pure water, may be referred to and made part of 
the case. July 28, 1870, an order was duly passed by the city coun
cil of the city of Portland, of which the following is a copy: "Or
dered that the property of the Portland Water Company in this 
city be exempted from taxation for five years." The tax in ques
tion was assessed April, 1874. Under this order and the provis
ions of its charter, and the additional acts and contract above 
referred to, the Portland Water Company claim to be exempt 

?lYtr,'L{
from the tax assessed. 
7 7 ,v,,u_, i · J 'i 
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T. B. Reed, city solicitor, for the plaintiffs. 

A . .A. Stro'Ut & G. F. Holmes, for the defendants. 

PETERS, J. The defendants' charter, as amended in 1867, con
tained this provision: "The city council of the city of Portland 
may, by vote, exempt any property of said corporation, not now in 
existence, from taxation for the term of six years." In 1870, the 
city council passed an order, "that the property of the Portland 
Water Company be exempted from taxation for five years." This 
suit seeks to recover a tax assessed upon the property of the com
pany in 1874. 

It is contended, by plaintiffs, that the legislature had no consti
tutional right to pass such an enactment. The objection is, that 
it is partial legislation, and in conflict with section 8 of article 9 of 
the com,titntion, which provides that "all taxes upon real estate, 
assessed by authority of this state, shall be apportioned and assessed 
equally, according to the just value thereof." The case of Brewer 
Brick Oo. v. Brewer, 62 Maine, 62, is relied on to support this 
proposition. 

We do not think the authority of that case reaches the question 
presented here. There, no question of a charter from or a con
tract with the state was considered. It was not pretended that 
any legal consideration moved from the Brewer Brick Company 
to either the town or state. Here, the action of the legislature, 
with the vote of the city in pursuance of it, partakes the character 
of a contract with the defendant corporation. The consideration 
for a contract upon the part of the city is palpable. The defend
ants are obliged to furnish, without any expense to the city, all 
the water for its public buildings and school-houses, and for the 
extingnishment of fires, that may be needed therefor; and the 
defendants are also under other considerable obligations to the 
city and state. Anvther distinction between this case and the 
case cited is, that water works corporations cannot be rivals of 
each other in any sense. Manufacturing corporations of all kinds 
may; be. 

The view taken by the plaintiffs is, we think, an imperfect inter
pretation of the constitutional clause quoted. The requirement is, 
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not that all real estate shall be assessed, but that whatever is 
assessed shall be apportioned and assessed eqna11y. Tl{e plaintiffs 
argue that a law which exempts water works in Portland from 
taxation, operates unequally, if it does not at the same time 
exempt all water works in the state from taxation. But all such 
works are not alike situated in respect to the benefits created by 
them. One set may be of vastly more consequence to the state 
than another. The state, through the general benefits to the pub
lic, may receive a sufficient compensation for the remission of taxes 
to one corporation and not to another. This state never has assessed 
all the real estate within its borders. We do not tax the forts 
and arsenals of the United States ; nor the property of the state 
itself; nor lands, situated within this state, belonging to Massachu
setts; and there are considerations justifying and requiring such 
exemptions. , We are not satisfied that the legislature cannot, by 
charter or contract, in any case and under any circumstances, fo1· 
sufficient considerations, release one corporation from tl:txation, 
merely because it does not include in its exclusion from taxation 
all similar corporations in the state. 

The property of the defendants has been appropriated and 
devoted to a public use, and may be exempted from taxation for 
the same :r;eason that town-houses and school-houses and railroad 
tracks are exempted. It was only because their works were pub
lic works, that they could be permitted to take land for their pur
poses, under the exercise of the right of eminent domain. True, 
the title of the pr<:1perty is vested in the corporation. But the cor
poration holds it, to some extent, as a trustee for the public. It 
must be used for the public, and, in a great measure, its use may 
be controlled by the public. Worcester v. Western Railroad, 4 
Met. 564. Wayland v. Co. Oom. of Middlesex, 4 Gray, 500. 
Worcester County v. City of Worcester, 116 Mass. 193. See 60 
Maine, 196. 

If the legislature possessed tlre power to grant immunity from 
taxation to the defendants, could that power be delegated by the 
legislature to the city goyernment of Portland? 

In our opinion, this case falls within the limit where the doc
trine of delegated powers becomes questionable. The inhabitants 
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and propetty holders of Portland were the persons chiefly inter
ested in the introduction of water into the city. By the compa
ny's charter, the city council was to have an extensive supervisory 
direction over the constrnction and management of the works, and 

. the city can at any time become the sole owner thereof at a price 
to be fixed by commissioners appointed by court. If Portland 
became the owner, there would be no pretense that the works 
would then be taxable. See citations, supra. The state and 
county taxes are not affected by this :trrangement. The valuation 
upon which they are assessed 1·emains the same. The other prop
erty of Portland bears the burden that the defendants' property is 
relieved of. The power assigned to the city by the state, relates 
to its local and internal affairs. It merely extended the authority 
of the city in a matter pertaining t? police regulation, enabling the 
city to obtain a supply of water for its inhabitants. The legisla
tion differs little if any in principle from that contained in the stat
utory provision (R. S. c. 18 § 56) which allows a town, at its an
nual meeting, to authorize its assessors to abate something from 
the taxes of a person who uses on the town roads cart wheels of a 
particular width, and directs an abatement from the taxes of an 
inhabitant who keeps a watering-trough on the highway for public 
convenience. Wadleigh v. Gilman, 12 Maine, 403., Stone v. 
Charlestown, 114 Mass. 214. 

It is questioned, whether, under the right to exempt for "six" 
years, an exemption for but "five" years be valid. The power to 
do the one includes the other. The legislature did not submit an 
act to be wholly accepted or rejected by the city, but a discretion
ary power was conferred upon its council, to be exercised at 
pleasure. 

The date of the act allowing the city council to vote the exemp
tion was Feb. 26, 1867. The plaintiffs contend that the period of 
six: years must commence then, and that the time during which 
the exemption would run expired ·in 1873, before the tax in ques
tion was assessed. The statute does not declare when the time of 
exemption may begin. It is clear, however, that it cannot be at 
the exact date of the passage of the act itself. It must be at some 
time afterwards. The city council must first have time to consider 
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and decide the matter. The exemption is to apply to property 
"not in existence" at the date of the act. The exemption could 
not be of much value until property was acquired. No doubt 
the exemption must be voted, if at all, within a reasonable time. 
What would be a reasonable time is a question of law. It appears 
that the contract between the defendants and the city, providing 
the manner in which the work was to be done, was not entered 
into until March 3, 1868; and that, on February 14, 1868, an act 
was passed by the legislature, allowing two years therefrom for the 
defendants to complete their works. This creates a vrobability 
that the defendants had no valuable property to be assessed, prior 
to 1869 or 1870, and that the action of the city government was. 
influenced by and based upon that fact. The delay in voting the 
exemption was not unreasonable. 

A question is discussed, as to the extent of the property that is 
to receive the immunity from taxation. The exemption is not to 
operate upon all the property of the corporation, but only upon 
such as was not "in existence" .on Februrary 26, 1867. The idea, 
evidently, was that their property should be taxed irrespective of 
any increased value thereofcaused by themselyes. Such increased 
value was not property in existence, in the sense of the statute, 
when the act was passed. In this view, the real estate was taxa
ble in 1874, at what it would have been then worth, provided no 
additions or improvements had been placed thereon by the defend
an ts, enhancing its value. It is immaterial whether the defendants 
owned the real estate in 1867 or not. It was in existence, who
ever owned it. 

As to the personal property, anything held by the defendants: 
in 1874, acquired by them since Feb. 26, 1867, we think, should 
be considered as newly created property, and not taxable, although 
more or less of the same may have in fact existed in other forms 
and conditions before 1867. It would be difficult and impractica
ble to apply any different rule. 

As the defendants were taxable in 1874 for some property, per
haps, in strictness, the remedy would have been by an appeal to 
the county commissioners on account of an overvalnation. But 
as the briefs of counsel indicate a desire to waive technicalities, 
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and obtain in this suit a construction of the statute which should 
govern the rights of the parties, the entry is to be : 

Defendants defaulted; damages to be assessed, at nisi prius, 
upon the principles established by the opinion. 

· APPLETON, 0. J., WALTON, BARRows, DANFORTH and VmGIN, JJ., 
concurred. 

EBEN OoREY et al. vs. JAMES 0. l'ERRY et al. 

Uumberland. Decided September 13, 1877. 

Bankruptcy. 

When a member of a firm files his petition in bankruptcy, giving no schedule 
of firm debts and assets nor praying for a discharge from firm liabilities, his 
discharge, when obtained, will only relieve him from his individual indebt
edness and not from partnership liability. 

ON EXCEPTIONS from the superior court. 

AssuMPsrr, commenced March 6, 1876, entered at the April term 
1876, and tried by the justice without the intervention of a jury, 
at this February term, 1877, subject to exceptions in matters oflaw. 
A.d damnum, $60. Plea, the general issue, with brief statement, 
as follows: 

That on the 3d day of March, A. D. 1873, said defendants' cred
itors filed a petition in bankruptcy against him, the said J ame,s C. 
Perry, in the district court of the United States for the district of 
Maine, upon which petition, after due notice, he was· on the 7th 
day of April, A. D. 1873, by said court duly adjudged a bankrupt 
under the act of congress entitled "An act to establish a uniform 
system of bankruptcy throughout the United States," approved 
March 2, 1867; that regular and due proceedings were had in said 
court in said matter; that on the 26th day of May, 1874, said 
James U. Perry filed his petition in said court for his discharge; 
that after proper notice and due hearing, said court on the 7th day 
of September, A. D. 1874, granted said James 0. Perry a discharge 
of and from all debts which by said act were provable against his 
estate, which existed on the 3d day of March, A. D. 1873; and 

/~ ,,·;u J' ~ 
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that the debt declared on in plaintiffs' writ existed, if at all, on 
said 3d day of March, and was provable against his estate. 

The plaintiffs filed a counter brief statement that the account 
annexed to the plaintiffs' writ did not accrue against the said 
J amcs 0. Perry in his individual capacity, but against said Perry 
and one John G. Dunn, who was a co-partner with said Perry, 
under the firm name of Perry & Dunn, as will more fully appear 
by the bill of particulars, attached to said writ; 

That the proceedings in bankrnptcy, recited and referred to in 
the brief statement of the defendant, were not against the said 
firm of Perry & Dunn, but were originally commenced and sub
sequently prosecuted against said James 0.Perry in his individual 
capacity; 

That the partnership debts of said Perry & Dunn were neither 
proved, nor adjudicated upon, by the court in bankruptcy, under 
said proceedings; 

That the final discharge (if any) granted said Perry, was a dis
charge from his private individual debts, and not against the debts 
or liabilities of the said firm of Perry & Dunn or the legal liabili
ties of said Perry as a member or co-partner in said firm; and 

That neither said proceedings in bankruptcy, nor the discharge 
under the same, can be pleaded in bar against the lawful debts 
contracted by said firm of Perry & Dunn. 
· The defendant put in evidence his discharge in bankruptcy, 

dated September 7, 1874, and signed by Edward Fox, judge of 
the district court, U. S. for the district of Maine, which, omitting 
the formal heading and conclusion, was of the tenor following: 

"Whereas James 0. Perry of Paris, in the county of Oxford and 
state of Maine, has been by this court, on petition of his creditors, 
duly adjudged a bankrupt, under the act of Congress entitled 'An 
act to establish a uniform system of bankruptcy throughout the 
United States,' approved March 2, 1867, and appears to have con
formed to all the requirements of the law in that behalf;· and it 
appearing that the assets of said bankrupt are not equal to fifty 
per cent. of the claims proved against his estate contracted after 
January 1st, 1869, upon which he is liable as principal debtor, and 
that the assets in writing of a majority in number and in value of 



142 COREY V. PERRY. 

his creditors to whom he has become liable as principal debtor 
since that time and who have proved their claim1,, has been filed 
in this case before hearing on the application for discharge. 

"It is therefore ordered by the court, that said James 0. Perry 
be, and he hereby is, forever dischnrged of and from all debts and 
claims which by said act are made provable against his estate, and 
which existed on the third day of March, A. D. 1873, on which 
day the petition for adjudication was filed against him, excepting 
such debts, if any, as are by S:.\id act excepted from the operation 
of a discharge in bankruptcy." 

The following was the finding of the justice: 
"The only question submittP,d to me for determination was 

whether the discharge of James 0. Perry in bankruptcy, intro
duced in evidence by the defendants, discharged him from the debts 
of the firm of Perry & Dunn, of which he was a member on March 
3, 1873. I rule that the liability of J arnes C. Perry as a partner 
for firm debts then due was not thereby discharged, and give deci
sion for the plaintiffs for the amount due according to the account 
annexed." 

The defendants alleged exceptions. 

0. A. Wilson, for the defendants . 

.A.. J. Blethen, for the plaintiffs. 

APPLETON, 0. J. The bankrupt law of the United States pro
vides for the discharge of individuals from individual debts and of 
partners from the debts of the firm. The assets of the indiYidual 
cannot be diverted from the payment of individual debts to the 
payment of firm debts, nor can those of the firm from firm debts 
to the payment of individual debts. The individual estate and its 
assets and liabilities and the firm estate and its assets and liabili
ties are kept separate and distinct, so that the creditors of the firm 
and of the individuals composing it may receive equal and exact 
justice. 

The twelfth rule of the district conrt of the United States for 
the district of Maine, is as follows: "Whenever a debtor shall 
desire to be discharged from his liabilitie_s as a member of a co-part
nership, as well as from his individual indebtment, Form No. 1, as 
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prescribed by the rules and orders of the supreme court, shall be 
altered by setting forth therein a description of such firm, with 
the names and places of residence of the co-partners and shall pray 
for the discharge of the petitioner from his liabilities as member 
of such firm." 

The propriety and justice of this rule are apparent. The peti
tioners for a discharge in bankruptcy should clearly sthtc from 
what debts they desire to be discharged: if as individuals, that 
they desire a discharge from individual liabilities; if as members 
of a firm, that they desire a discharge from partnership liabiUties, 
or from partnership and individual liabilities. 

The_ defendant, James 0. Perry, was a member of the firm of 
Perry & Dunn. In his petition he desired only to be discharged 
as an individual. He did not_ set forth that he was a member of 
any firm. He petitioned for no discharge from firm debts. He set 
forth no firm liabilities and disclosed no firm assets. The firm of 
Perry & Dunn has not been declared bankrupt. It has not been be
fore the district court sitting in bankruptcy nor within its jurisciction. 

Is then the discharge of Perry a discharge from the firm debts 
as well as from his individual liabilities ? 

In Re William. H. Little, ~ Bankr. Reg. 341, Little had been a 
partner with one Dana, and commenced voluntary proceedings in 
bankruptcy in his own name. In his schedules the debts and assets 
of the firm of Little & Dana were mentioned, and the petitioner 
prayed to be discharged from all his debts, but fearing that by 
such proceedings he would not be discharged from the debts of 
Little & Dana, he asked that his proceedings might be so amended 
that Dana might be made a party and cited to show cause why 
the firm of Little & Dana should not be declared bankrupt. 
Upon this question of amendment, Blatchford, J. says "Under 
these circumstances, as the petitioner prays to be discharged from 
all his debts provable under the act, and some of the debts set 
forth in the schedule annexed to his petition are debts of the said 
firm, and as this petition is one to have the firm declared bankrupt 
on the petition of its partners, within the provision of section 36 
of the act and of general order No. 18, as Dana did not join with 
Little in his ( original) petition, he ought to have been brought in 
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by proper proceedings under general order No. 18, before an adju
dication of bankruptcy was made on the petition of Little ; the 
defect is now sought to be r_emedied by Little. His petition 
requires to be amended. When he is so brought in, he (Little) can 
be discharged from the debts of the firm because the theory and 
intent of§ 36 of the act and general orders Nos. 16 and 18 are, 
that the ci·editors of a firm shall be required to meet, but once and 
in our bankruptcy forum, all questions in regard to the bankruptci 
of the firm and in regard to debts against the firm." In Amsinck 
v. Bean, 22 Wall. 395, it was decided that the assignee in bank
ruptcy of the estate of an individual partner of a debtor co-partner
ship could not maintain a suit to recover hush money previously 
paid to a creditor of the co-partnership, upon the ground that the 
money was paid to such creditor in fraud of the other creditors of 
the firm, and in fraud of the provisions of the bankrupt act. The 
suit should be by the assignee of the firm. So that in this case, 
the assignee of Perry could not have collected any of the assets of 
Perry & Dunn. The firm debts should not be discharged when 
the firm creditors could not possibly have their share of its assets. 

The firm assets were never before the bankrupt court. Neither 
were the firm debts. "It is difficult," remarks Drummond, J., In 
Re Noonan, 3 Biss. 491, "to see how any member of the firm can 
be released from his personal liabilities as such without the court 
substantially looking into all the transactions of the firm and set
tling up its affairs. A man cannot be dischnrged from his liabilities 
as a member of the firm unless the debts and assets of the firm are 
considered and adjudicated upon by the court." The fact that 
persons have been adjudicated bankrupts as members of one firm 
is no bar to nor does it defeat a petition against them as partners 
with others in another firm. In Re Jewett, 16 Bankr. Reg. 48. 
In lfudgins v. Lane, 11 Nat. Bankr. Reg. 463, it was decided 
that the discharge of a member of a firm upon his individual peti
tion in bankruptcy, and without any proceedings by or against 
the firm, does not discharge such member from the partnership 
debts. See also Compton v. Conkling, 15, N. B. R. 417. 

The conclusion is that Perry has not been discharged from his 
partnership debts. Exceptions overruled. 

WALTON, BARRows, VIRGIN, PETERS and LIBBEY, JJ ., concurred. 
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JoB R. DuRAN vs. GEORGE F. AYER. 

Cumberland. Decided November 10, 1877. 

Trial. Interest. 

Upon the dissolution of a co-partnership of the parties under the name of Duran 
& Co., the defendant, by writing, promised the plaintiff to assume S.ndpay all 
the debts and liabilities of the firm and hold (the plaintiff) Duran harmless 
from the same and from all costs and damages on account of the same; and 
there were outstanding notes signed by the plaintiff, payable to him or order, 
and indorsed by him and by Duran & Co. 

Held, l. That it was for the jury to determine whether. these notes were 
debts and liabilities of the firm. 

2. That when the plaintiff mortgaged his own real estate to secure the 
payment of firm debts, and he lost the house by a foreclosure of the mort
gage, he was entitled to recover the amount of damages sustained thereby, 
but not to exceed the notes and interest. 

When a note is given 011 time, with interest at the rate of twelve per cent., the 
holder after maturity receiving interest by operation of law and not under 
the contract, is entitled to six per cent. only. 

ON EXCEPTIONS from the superior court. 

AssuMPSIT on the following agreement: "Portland, Dec. 11, 
1874. Job R. Duran having this day sold and conveyed to me 
all his foterest in the property and rights and credits of the firm of 
J. R. Duran & Co., said firm consisting of said Duran and myself, 
and it being part of the consideration of said sale, that I shall assume 
and pay all debts and liabilities of said firm now existing, I do 
hereby promise and agree to and with said Duran, that I will assume 
and pay all the debts and liabilities of the said firm of J. R. Duran 
& Co., and hold said Duran harmless from the same, and from all 
costs or damage on account of the same. And I further promise 
and agree, in consideration of said conveyance to me, to pay to 
the said J. R. Duran the sum of fifteen hundred dollars in five 
equal installments of three hundred dollars each ; the first payable 
March fifteenth; the second, April first; the third, April fifteenth; 
the fourth, May first; and the fifth, May fifteenth, 1875. (Signed) 
George .F. Ayer. Witness, S. C. Strout." 

The parties agreed, that of the $1,500, $806 had been paid, and 
the balance $694 and interest remained due. 

ll $ 1t1.-1,.,,-:-i ~ .f 
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The plaintiff claimed at the trial that two notes were given for 
loans to the firm and were firm liabilities, which the defendant, 
under the 2-greement in suit, was bound to pay. The defendant 
contended that the notes were the personal debt of the plaintiff 
and uot the debt of the firm. These notes were of the following 
tenor: "$500, Portland, September 5, 1874. Four months after 
date, I promise to pay to the order of J. R. Duran, five hundred 
dollars, payable at Cascv National, with interest, at 12 per cent., 
value received. (Signed) J. R. Duran. (Indorsed) J. R. Duran, 
J. R. Duran & Co." 

" Mortgage q.uly stamped. $550. Portland, Jnly 16, 1873. 
On demand, after date, I promise to pay to the order of Na than 
IJill, five hundred fifty dollars, at any bank in Portland, value 
received, with interest of twelve per cent. per annum, payable semi
annually, till said note is paid. (Signed) J. R. Duran. (Indorsed) 
without recourse, Nathan Hill, J. R. Duran & Co." 

Prior to the giving of either of the notes, the plaintiff owned a 
house in Portland, which was under mortgage, on which was then 
due about $1,400 and interest. July 16, 1873, he mortgaged the 
equity to Na than Hill to sernre note of $550. On March 5, 187 4, 
a note was given for money loaned by George R.- Davis, and the 

. plaintiff s_ecnred this note by an absolute deed _of his house, subject 
to the mortgage. The note of September 5, 1874, was given in 
renewal of the note of March 5, 1874, and in the same form. 
Davis at the date of the agreement in tmit gave the following: 
"Portland, December ll, 1874, I, George R. Davis, hereby agree 
to and with Job R. Duran that upon the payment to me by George 
F. Ayer, of said Portland, of the sum of ten hundred and fifty 
dollars, with accrued interest thereon, within six months from date 
hereof, I will discharge a certain mortg;ige on the house No. 31 
Elm St., in said Portland, now occupied by said Duran, made to 
secure the sum of five hundred and fifty dollars ; and I will also 
convey to said Duran, or to such other person as he may direct, by 
good and sufficient deed, ail my right, title and interest in and to said 
house, subject to any other outstanding mortgages. (Signed) 
George R. Davis." 

The plaintiff never paid either of said notes or mortgages, other-
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wise than by his house which subject to said mol'tgage was taken by 
Davis who Rtill holds the said five hundred dollar note. The plain
tiff claimed, and there was testimoi:iy tending to prove; that the 
value of the house was $3000, and sufficient, at any time before it 
was taken from him, to pay all incumbrances on it, including the 
$500 note. Davis testified it would not sell for ove1· $2000 at 
the time of the trial and offered to sell it for that. There was evi
dence tending to show that on July 1st, 1876, the whole amount 
due and secured by mortgages and deed to Davis of the house, 
including unpaid taxes, amounted to $3195. Plaintiff claims, and 
there was testimony tending to show, that the two notes in con
troversy were fully paid by the house taken by Davis, while Davis 
testified that the house was insufficient to pay the incumbrances 
by more than $1000. 

The $500 note was signed by plaintiff, who testified that he 
placed the name of J. R. Duran & Co. on the back of the note, at 
its acceptance, and before he placed his own name on the back, and 
claimed this made the firm of J. R. Duran & Co. original prom
isors; and also claimed and testified that as between him and the 
firm, the notes were an accommodation by him. Mr. Davis who 
wrote and received the note, testified that the plaintiff signed and 
indorsed it, and handed it to him, Davis, and he, Da,vis, passed it 
back, and desired Dnran to place the firm name on it, which plain
tiff then did; and the defendant claimed that J. R. Dnran and 
he were indorsers only. 

Davis was surety upon a bond given by the defendant of record 
to release attachment against Ayer and to pay the judgment reeov
ered in this case, and is the real party conducting the defense. 
Upon these issues the judge instructed the jury: "If a note is 
made payable to me and I indorse it, I assume simply the liability 
of an indorser; that is, upon non-payment by the maker, and due 
notice to me, that I will pay the note. Whereas, if a note is pay
able to a third person and signed by another person, and I at the 
time of the inception of the note, and as a part of it, pnt my name 
on the back of the note, I am not an indorser but an original 
maker, as liable as if my name appeared on the face of the note 
as one of the makers. 



148 DURAN V. AYER. 

"The question is not whether the firm of J. R. Duran & Oo. 
were liable as suretjes or indorsers, or what their liability upon that 
note to Davis may have been; the question is, how does the mat-

. ter stand between the firm of Duran & Co. and Duran. Was 
this a debt of the :firm, or as between the firm and Duran was it 
a personal, private debt of Duran, which it belonged to him to 
pay. 

"Upon this issue the burden of proof is upon. the plaintiff to 
satisfy you by the balance of the testimony, by the weight of evi
dence, that at the time the amount of indebtedness represented by 
these two notes was a firm debt, a firm lial;}ility, one that as between 
this plaintiff Duran and the firm, it belonged to the firm to pay. 

"So that you perceive that the determination of this case is free 
from any technicality. It is a pure question of fact and the deter
mination of it must depend upon the finding of the jury from all 
the evidence in regard to that matter. That is to say, the plaintiff 
in order to recover here must satisfy you that this money was pro
cured and advanced for the benefit of the firm of J. R. Duran & Co. 
It would not be sufficient if he simply put it in as a part of his cap
ital which it was his duty to put into the firm. That would not 
create a firm liability, or if it was advanced by Duran as any money 
due from him to the firm which he had previously drawn out. If 
it was used in that way it would not create a firm liability. But 
the plaintiff must prove to your satisfaction, in order to recover, 
that this money was procured by him for the benefit of the firm, 
and advanced to the firm, money which was not due or owing from 
him to the firm but money which he advanced to the firm, and of 
which the firm had the benefit. If he has satisfied you of that, 
then he is entitled to recover for the amount of the notes; and upon 
this question, which is the vital question at issue, your determina
tion of it will decide the case. You will consider the direct testi
mony of the witnesses, and determine what degree of credit to give 
it. You will examine the books and papers so far as they seem 
to yon to throw light upon the case, and you will consider the 
probabilities and the circumstances of the parties, and say to which 
result your minds, after a review of the whole, incline. 

"The notes;you perceive are given for twelve per cent. interest, 
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which is a legal rate of interest under the law of this state as it now 
stands, when agreed upon and stated in the note. 

"Instead of the instruction I gave you as to the amount that 
the plaintiff m::ty recover upon the two notes, I modify my rul
ing to this extent, and say to you that for the non-payment by the 
defendant of the debts evidenced by the two notes in the case the 
plaintiff, if entitled to recover, is entitled to recover the amount ot 
damage which he is shown by the testimony to have sustained 
thereby, not to exceed the amount of the notes and interest." No 
other instructions were given upon these points. 

The verdict was for the plaintiff for $2214.01; and the defend
ant alleged exceptions. 

8. 0. Strout & II. W. Gage, for the defendant, contended that 
to fix the liability of the defendant, the agreement should be 
strictly construed, in this action at law, and not as in a suit in 
equity between partners ( Childs v. Walker, 2 Allen, 259); that 
the claim, on the $500 note, not being one which he could enforce 
against the firm in an action at law, was not a "debt and liability" 
of the firm within the meaning of the agreement; the written 
words are the conclusive evidence of the intent; that the charge 
of the judge made the defendant liable for non-payment of mat
ters which the firm was only morally or equitably bound to 
pay, while the agreement covered only legal debts and liabilities; 
that the instruction on the matter of damages was insufficient; that 
the value of the house was the measure of damages limited by the 
amount of the notes and interest; but to the value of the house as 
an element of damages, the judge made no allusion ; that the 
interest on the $500 note could only be computed at twelve per 
cent. till it become due in four months, and after that time it must 
be computed at six per cent.; that reckoning the $500 note in 
this way and the $550 note at twelve per cent. to the time of trial 
and the $694, balav.ce of the installments with interest from the 
time they severally became due to the time of trial, the utmost 
that could be claimed would be $2148.32; and the verdict was for 
$2214.01, showing that the jury acted under an erroneous ruling 
in regard to interest. 
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A. A. Strout & 0. F. Holmes, for the plaintiff, contended 
that while Duran having to furnish the security for the money by 
a mortgage on his house naturally gave the notes in his own name, 
yet as matter of fact (which the jury must have fonnd) the loan 
was to the firm as an independent transaction and that Duran was 
merely an accommodation signer; and that as matter of law in such 
case as between the accommodator and the party accommodated, 
whatever the relative position of their names on the notes, the lat
ter as between the two, is the real principal to the note, which is 
his debt, though subsequent holders have the right to treat parties 
as they find them on the paper. Iiu,nter v. Kibbe, 5 McLean, 
27~. Thompson v. Olubley, 1 M. & W. 212. Torrey v. Foss, 
40 Maine, 74. Oollot v. 1£aigh, 3 Camp. 281. Parks v. Ingram, 
22 N. H. 283. 

That the loss of the house constituted a damage for which the 
plaintiff was entitled to recover, not exceeding the amount due on 
the notes; and that the jnry were in effect so instrncted; that if 
defendant's counsel desired more specific instructions they should 
have asked for them. Harpswell v. Phipsburg, 29 Maine, 313. 
State v. Conley, 39 Maine, 78. Gardner v. Gooch, 48 Maine, 
487. Darby v. Hayford, 56 Maine, 246. 

That the instruction on the matter of interest was correct as far 
as it went, and none further was asked for. 

APPLETON, C. J. The plaintiff and defendant were formerly 
partners. On the 11th of December, 1874, the plaintiff sold the 
defendant "all his interest in the property and rights and credits 
of the firm of J. R. Dnran & Co." In consideration of this sale, 
the defendant, by his contract of that date, promised the plaintiff 
that he would "assume and pay all the debts and liabilities of 
the said firm of J. R. Duran & Co. and hold said Duran harmless 
from the same and from all costs and damage on account of 
the same." There is a further promise to pay the sum of $1500 
in five ,equal installments in regard to which there is no dispute, 
the amount being agreed upon. 

This suit is npon the agreement of December 11, 1874. The 
plaintiff introduces two notes signed by himself, payable to his 
own order and indorsed by him and by J. R. Duran & Oo. These 
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notes were in the hands of G. R. Davis, to whom the plaintiff mort
gaged a house owned by himself as security. 

The main issue was whether these notes were "debts and liabili
ties" of the plaintiff or of the firm of J. R. Duran & Oo. 

Upon this question the presiding justice gave the following 
instructions: "Was this a debt of the firm, or as between the firm 
and Duran was it a personal. private debt of Duran, which it 
belonged to him to pay. Upon this issue the burden of proof is 
upon the plaintiff to satisfy you by the balance of the testimony, 
by the weight of evidence, that at the time the amonnt of indebt
edness represented by these two notes was a firm debt, a firm 
liability, one that as between the plaintiff Duran and the firm, it 

. belonged to the firm to pay." 
To this the defendant cannot reasonahly ohject, for if it was a 

"firm debt or liability" he was bound by his agreem"ent to pay it. 
The two notes in controversy not having been paid by the defend

ant as the jury must have found it was his duty to do, the plaintiff 
in consequence thereof has lost his house, which he mortgaged to 
secure their payment. He has paid this firm debt to the extent of 
the value of his interest in the house. This value has been very 
variously estimated. But the value, whatever it may be, is the 
measure of damage sustained by the plaintiff. 

The presiding justice first instructed the jury that the measure 
of damage was the amount of the notes. If the notes had been 
fully paid by the house there could have been no objection to this 
instrnction. Bnt as the value of the house was iu dispute, the 
judge subsequently modified his instruction thus: "Instead of the 
instruction I gave yon as to the amonnt the plaintiff may recover 
upon the two notes, and modifying my ruling to this extent, I say 
to you that for the non-payment by the defendant of the debts evi
denced by the two notes in the case the plaintiff, if entitled to 
recover, is entitled to recover the amount of damages whieh he is 
shown by the testimony to have sustained thereby, not to exceed 
the amount of the notes and interest." 

The property of the plaintiff paid these notes to the extent of 
the value of his house. It might have been of much greater value 
than the notes. The plaintiff could not recover for such excess. 
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He was limited to the damage "sustained thereby;" that is, by the 
loss of the house. This is perfectly clear and intelligible. If the 
defen•dant desired anything more explicit, he should have asked 
for it. We think the jury could not have misunderstood this 
ruling. It was in no respect adverse to the defendant. 

The notes were on time and at the rate of twelve per cent. It 
has been held in such case that after maturity of the note, the 
plaintiff is entitled to interest by operation of law, and not by any 
provision of the contract. Brewster v. Wakefield, 22 How. 118. 
Burnliisel v. Firrnan, 22 Wall. 170. 

If there be an excess of interest in the verdict, as claimed by the 
defendant, the plaintiff upon entering a remittitm will be entitled 
to judgment. 

WALTON, BARROWS, VrnGIN, PETERS and LIBBEY, JJ., concurred. 

BENJAMIN FosTER in equity vs. CYRUS KINGSLEY et als. 

Cumberland. Decided December 17, 1877. 

Equity. 

To justify the reformation of a bond which has been assigned to a bona fide 
holder, for a valuable consideration, not only must the alleged error be 
proved, but it must also be proved that the assignee had notice of the error 
at the time of the assignment. 

Thu8, where a bond was erroneously written so that the maker by its terms 
obliged himself to give a good title to an unincumbered estate, when the 
understanding of the parties was that he should give a good title of his 
interest only as mortgager; held, that while the bond might be reformed aa 
between the original parties, yet after its assignment to a third party with
out notice, a court of equity would not interfere to reform it; held, also 
that notice of the existence of a mortgage upon land is not notice that a 
bond by the owner of the equity of redemption, to convey the land by deed 
of warranty, is of necessity erroneously written. 

BILL IN EQUITY for the reformation of a bond given in the sum 
of $2000, September 20, 1869, for the conveyance of certain real 
estate. The bill sets out that the defendant, Kingsley, made a con
veyance to the plaintiff, subject to a mortgage of $1500, intended 
as security for $600 then lent by the plaintiff to him, and that the 
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plaintiff gave Kingsley the bond in question to reconvey, and by 
mistake of the scrivener the bond was written so as to require a 
conveyance to Kingsley or his assigns free from incumbrance and 
not excepting the mortgage, when the intention of the parties was 
that the plaintiff should reconvey only the same interest which 
Kingsley had conveyed to him, substantially an equity of redemp
tion; that Kingsley, September 16, 1871, in consideration of $700, 
assigned the bond to Joseph Ohenery and Joseph Humphrey ; that 
the assignees tendered to the plaintiff, September 23, 1872, the 
$600 and interest, and demanded a deed with covenants of warranty 
against all incumbrance; that the plaintiff offered to convey sub
ject to the mortgage; that the assignees refused to accept such 
a conveyance and commenced an action against him on the bond. 
The bill also alleges that the assignee~ knew the state of the title 
when they took the assignment, and asks that they be enjoined 
from prosecuting their action; that the bond be reformed by add
ing after the words "common form" in the condition thereof the 
words "but subject to the mortgage to Prudence Thombs to secure 
the payment of $1500 and interest;" and for other relief. 

The defendant, Kingsley, admitted the statements in the bill, 
but the other defendants, the assignees, said in their answer that 
they had no personal knowledge of the outstanding mortgage, and 
that on inquiry by one of them of the plaintiff, before the assign
ment, he said he knew what was in the bond, and was ready to 
fulfill it, for that was what it was made for, and on the faith of 
that representation they purchased. They farther said that at the 
time of the _conveyance mentioned, Kingsley also made a bill of 
sale to his brother-in-law, the plaintiff, of all his attachable prop'." 
erty, and all in defraud of creditors. 

The deed from Kingsley to the plaintiff was recorded near its 
date. There was evidence tending to show that the real estate 
was of the value of $3000. 

J. H. .Drummond, for the plaintiff. 

The blunder of the scrivener is apparent on the face of the 
pap1Jrs. The record of the papers in the registry is notice to the 
defendants. The deed from Kingsley to Foster, becomes by ref
erence a part of the bond ; and the deed mentions the mortgage. 
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A. A. Strout & 0. F. Holmes, with P. J. Larrabee, for the 
defendants. 

The assignees did not have actual knowledge of the mortgage; 
but if they did, it does not follow there was any error in the bond. 
The plaintiff's affirmative answer to the question whether he knew 
what was in the bond concludes him . 

.IJJ'ummond, in reply. Foster's declarations were made before 
he knew of the mistake. Their question indicates their suspicion 
of the mistake and the circumstances confirm it. The farm was 
worth $3000. Foster's claim was $600, the mortgage $1500 ; and 
the assignee's clajm less than the balance, yet they reqnired 
Kingsley to throw in the mowing machine, which would have 
been unconscionable and improbable if they had supposed the 
$1500 mortgage was to be paid by the plaintiff. 

WALTON, J. This is a bill in equity to obtain the reformation 
of a bond. The bond is for the conveyance of real estate. At 
the time it was given the real estate was encumbered by an out
standing mortgage, to secure the payment of $1500. The bond 
is so written as to require the conveyance of an unincnmbered 
estate. It is claimed that this was a mistake; that it shonld have 
been so written as to require no more than the conveyance of the 
equity of redemption . 

If the bond was still held by .the obligee, there would be no 
difficulty in granting the reformation prayed for; for the obligee 
admits the error. But it is not now held by him. It has been 
assigned. And the evidence satisfies us that the assignees are 
bona fide holders for value. The question is not, therefore, 
whether it would be right to reform the bond as between the 
original parties to it, but whether it will be right to do so as be
tween the obligor and the assignees. This, of course, will depend 
upon whether the assignees had notice of the error at the time the 
bond was assigned to them; for, to justi(y the reformation of a 
bond which has been assigned to a bona fide hold'er, for a valuable 
consideration, not only must the alleged er1·or be proved, but it 
must also be prornd that the assignee had notice of the error at 
the time of the assignment. Whitman v. Weston, 30 Maine, 285. 
1 Story's Eq. J ur. § 165, and authorities there cited. 
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Upon this point the proof fails. We look in vain for the evi
dence that at the time of the assignment of the bond to them the 
assignees had any knowledge, from any source, that it did not 
truly embody the understanding and agr~ement of the parties. It 
looks as if one of the assignees might have had, at one time, a 
suspicion that the bond required of the obligor more than the lat
ter was aware of; for he asked him, before taking the assignment 
of the bond, if he had read it. This the assignee admits. Bnt 
he also swears that the obligor answered that he had, and knew 
what was in it, and that he wonld come np to the letter of it; 
that that was what it was made for. And both of the assignees 
swear directly and positively, that at the time of the assignment 
to them, they had no knowledge or intimation, from any source, 
that there was an error in the bond. And it is difficult to per
ceive how they could have had such knowledge; for neither the 
scrivener, nor the parties to the bond, had then discovered the 
error. How can strangers be supposed to have been wiser than 
the parties themselves? The contract was one which it was com
petent for the parties to make. No error was apparent upon the 
face of the bond. And if the parties who made the contract, and 
the scrivener who reduced it to writing, did not know that the 
instrument did not truly express the agreement, on what ground 
can it be assumed that the assignees knew it? They were not 
present when the agreement was made, nor when it was reduced 
to writing. How, then, could they know that the instrument was 
not correctly written ? It is impossible that any one conld have 
told them of the error, for no one, not even the parties themselves, 
then knew of its existence. The assignees are undoubtedly charge
able with constructive notice of the existence of the 0utstanding 
mortgage, for it was a matter of public record. But notice of 
the existence of the mortgage would not be notice of an error in 
the bond. It is neither illegal nor uncommon for parties to give 
a bond for the conveyance of an uniucumbered estate when it is 
perfectly well under6tood that the estate is under mortgage at the 
time. If it is understood that the obligor is to remove the incum
brance the bond ought to be so written. Notice of the existence of 
a mortgage upon land, is not, therefore notice that a bond to con-
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vey it by a deed of warranty is necessarily erroneously written. 
A careful examination of the evidence fails to satisfy us that, 

at the time of the assignment of the bond to them the assignees 
had notice, actual or constructive, that it was not correctly writ
ten. The reformation prayed for cannot, therefore, be granted. 
A court of equity never interferes to relieve a party from the 
consequences of an error, when the only effect of such an inter
ference would be to lift a burden from the shoulders of one and 
place it upon the shoulders of another, when both are equally inno
cent and equally free from fault. 1 Story's Eq. J ur. §§ 64 c, 1Q8, 
139, 165, 381, 409, 434, 436. 

Bill dismissed with costs 
for defendants. 

APPLETON, 0. J., BARROWS, VIRGIN, PETERS and LIBBEY, JJ., 
concurred. 

GEORGE HEARNE vs. DANIEL BROWN. 

Cumberland. Decided December 18, 1877. 
Trial. 

In general, a reference of a pending suit at common law, or its submission 
under the statute, operates as a discontinuance. But when it is plain from 
the terms of the agreement to refer, that it was the intention of the parties 
that the cause should remain upon the docket of the court, that the award 
should be returned to and that judgment should be then entered in accord
ance with the award of the referees, there is no discontinuance. 

If, in such case, eit,her of the referees declines to act, the cause will stand for 
trial. 

ON EXCEPTIONS from the superior court. 

AssuMPsrr on an account annexed, to which an account in set
off was seasonably filed. 

The writ was dated September 26, 1870, and was entered at 
the October term following. 

At the January term, 1877, the counsel for the defendant filed. 
a motion to dismiss this action because all matters involved in this 
snit and account in set-off had been referred to certain referees and 
in support thereof introduced the following agreement to refer : 
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"State of Maine, Cumberland, ss. Supreme J ndicial Court. 

George Hearne vs. Daniel Brown. 

"In the above entitled cause, commenced by writ dated Septem
ber 26, A. D. 1870, and returnable to said court on the second 
Tuesday of October, A. D. 18'70, and now pending therein, the 
parties hereby agree to refer all matters, charges, accounts and 
claims involved therein, and for which said action was brought, 
as also all matters, charges, accounts and claims involved in the 
account in off-set filed in said cause to. Samuel L. Carleton and 
Melvin P. Frank, as referees and arbitrators, who are to decide 
the same by law and equity, and they are to be sole judges of the 
law and facts, giving to them also power to choose a third person 
in case they should fail to agree; the three, or a majority of them, 
to have the same authority hereby given to said Carleton and 
Frank. The report and decision of said referees is to be final, and 

to be reported to eourt and judgment entered thereon, which 
judgment is to be final, and no exceptions, appeals or writs of 
error, are to be taken to the same or to any of the proceedings. 
March 15, 1871. (Signed) George Hearne. (Seal). Daniel 
Brown. (Seal)." 

On the hearing upon the motion at the April term following, 
the plaintiff offered, subject to objection, the written resignation 
of M. P. Frank, one of the referees, dated March 27, 1877, and 
the written revocation of the reference by the plaintiff, dated 
March 30, 1877. 

Upon these facts, the presiding justice ruled proforma, as mat
ter of law, that the reference and such action as was taken by the 
referees operated as a discontinuance, and dismissed the action, to 
which ruling the plaintiff a1leged exceptions. 

J. H. Drummond & J. 0. Winship, with P. J. Larrabee, for 
the plaintiff. 

N. Webb with IJ. W. Fessenden, for the defendant. 

APPLETON, C. J. The agreement of 15th of March, 1871, is 
entitled as of a term of this court. It states the time when the 
writ was returnable and when it was entered ; it recognizes the 
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suit as "now pending;" it refers "all matters, charges, aceounts 
and claims" involved in the suit for which this action was brought 
and ''all matters, charges, accounts and claims" involved in the 
account in offset to two referees therein named, with power to 
choose a third in c~se they raq to agree, the three, or a rrrnjority, 
to have all the powers given to the referees named; and it pro
vides that the decision of the referees is to be final and is to be 
reported tu the court and judgment is to be entered thereon, 
which judgment is to be final. 

There is no mistaking the intention of the parties. The action 
was to remain on the dociket until the award of the referees was 
returned, and then judgment was to be rendered thereon. The 
agreement excludes the idea of a discontinuance, and it affirms the 
idea that the action was to remain on the docket nntil its final 
disposition in accordance with the terms of the agreement. If 
the clearly expressed will of the parties is to govern, there has 
been no discontinuance. 

When parties select another and different tribunal from that in 
which a case is ponding to settle their controversies, as when they 
enter into a reference of a pending suit at common law or into a 
statutory submission, the cause thus referred is thereby discontin
ued. Mooers v. Allen, 35 Maine, 276. 

But when the terms of the agreement provide that the action 
is to remain upon the docket, and that judgment thereon is to be 
entered in accordance with the award of the referees, there is no 
discontinuance. In ex parte Wright, 6 Cow. 399, the court say 
"A general submission to arbitration is a discontinuance. Not so 
of a submission, where a judgment 011 the report or a cognovit 
is to follow. By the very terms of the submission the cause is to 
be continued in court." To the same effect is the decision of 
Savage, 0. J., in Green v. Patchin, 13 Wend. 293. A mere sub
mission to arbitration wiJl not be a discontinuance of a pending 
suit, when by express agreement or necessary implication the cause 
is to be retained on the docket until the arbitration is perfected by 
an award, and such an agreement will be implied from the stipu
lation that judgment shall be entered on the report or award, 
Lary v. Goodnow, 48 N. H.170, reaffirmed in Weare v. Pntnam,-
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56 N. H. 49. · So, in Rogers' h.eirs v. Nall, 6 Humphrey, 29, it 
was held that the court had power to enter up judgment upon an 
award made in a case pending in court, though the submission was 
by arbitration bond and not by rule of court, provided the sub
mission contained a stipulation that the award shall be made the 
judgment of the court. 

Here, too, one of the referees deelined to act. In Oh.apman v. 
Seccomb, 36 Maine, 102, it was held that, where the parties to an 
action pending in court agree in writing to refer it, with stipula
tions that it shall be withdrawn, each party to pay his own cost; 
if one of the referees declines to act, the agreement becomes 
inoperative and the action may stand for trial. 

The proforma ruling of the presiding justice was erroneous. 
The cause is still pending and it will stand for trial in its order 
upon the docket. 

Exceptions sustai'ned. 

WALTON, VIRGIN, PETERS and LIBBEY, J J., concurred. 

OTis F. THOMPSON vs. RoBERT PENNELL and RoBERT BowKER, 
Trustee. 

Oumberl~nd. Decided December 28, 1877. 

Trustee process. 

Section 50, c. 86, R. S., which provides that property mortgaged, pledged or 
delivered to a trustee may be made available to creditors, does not apply to 
a case where the conveyance is absolute in form and fraudulently in tended 
by the parties to be so in fact, as to creditors: but as between themselves to 
be as security only. 

On a disclosure in such case, the trustee should be holden absolutely aud not 
on condition of payment to him of the consideration of the conveyance. 
R. s., c. 86, § 63. 

ON EXCEPTIONS from the superior court. 

AssuMPSIT to which no defense was made. The contention was 
as to the liability of the alleged trustee, on whom the writ was 
served, March 23, 1875. At the May term; 1875, he disclosed as 
follows: 

/',,., ,./ 
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"On 'November 11, 1874, Robert Pennell was the owner of 
one-eighth of the ship Martha Bowker, and conveyed it to me, for 
which I was to pay him the sum of $1000. I made two payments 
of $300 and $244 iil cash. He was indebted to me on account of 
the bark Caroline· Lemont, of which I was agent, in the snm of 
$150, which indebtedness was canceled. I g<tve him my negotia
ble promissory note for $100, which I have not yet paid. He 
drew an order on me in favor of R.H. Bowker for $211.24, which 
I accepted. All these sums were intended to be in payment for 
said one-eighth, but the aggregate of them, when the order was 
ac:c-epted, was $1005.24, making an ·overpayment of $5.24 to :Mr. 
Pe1mell. There had been some talk of hjs conveying the Qne
eighth to me as security for aJvances, and my giving a bond to 
re-convey upon his repaying me, but that was abandoned, and the 
sale made as aforesaid, outright." 

The plaintiff filed the following allegations of fact : 
"1, That at the time of the conveyance of the eighth of the 

MarthaBowker, the defendant, Pennell, was under great pecuniary 
embarrassment; 2, was in failing condition; 3, was insolvent ; 4, 
that Bowker had knowledge thereof; 5, that the original inten
tion of the parties that the defendant should convey in mortgage 
only was changed, and a conveyance absolute in form was made 
by the defendant and received by Bowker on account of such 
embarrassment and insolvency of the defendant, with the mutual 
intent to impede and delay the creditors of the defendant; 6, that 
$1000 was an inadequate price, that the eighth was then worth 
$2500." 

Evidence was introduced and arguments were made by coun
sel; and Judge Symonds, at the March term, 1876, ordered as 
follows: "That on payment or tender of $1005.24, together with 
interest on the same from the twenty-third day of March, 1875, 
to the time of such tender, by the plaintiff to said Bowker, trustee, 
within ten days of the entering of this order, and the discharge of 
said Bowker from all his liability as owner of said one-eighth of 
said ship "Martha Bowker" for the expenses of said "Martha Bow
ker," ( or his sufficient indemnification against said liability) the 
sai.d Bowker shall deliver over the said one-eighth of the said ship 
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"Martha Bowker" to the officer serving the process, to be by hiru 
held and disposed of as if said one-eighth had been attacµed on 
melme process, and that in default thereof said Bowker shall be 
charged as trustee of said Robert Pennell." 

To this order the plaintiff alleged exceptions. 

W. Gilbert, for the plaintiff, contended that the case did not 
come under R. S. c. 86, § 50, as the thing was not mortgaged, &c., 
to secure; but came under· c. 86, § 63 ; that trustee process was 
an equitable suit (Page v. Smith, 25 Maine, 256, 264; Fletcher 
v. Olarke, 29 Maine, 485, 487, 488); that therefore the question 
of fraud should be determined as in equity; that the debt due the 
plaintiff having accrued before the conveyance, it is not material 
whether it is deemed actual or legal fraud; Fletcher v. Olq,rke, 

. supra. 
The counsel pointed out badges of fraud. Defendant was insol

vent. Bowker knew it. The vessel was defendant's only attacha
ble property. The price was grossly inadequate. The original 
agreement was that Bowker should give bond to re-convey. It 
was suffered to lie till plaintiff pressed hard ,vhen Bowker pretended 
to exact an unjust alternative and Pennell pretended to submit to 
the condition which ignored creditors. Pennell continued to take 
the earnings. Hartshorn v .. Eames, 31 Maine, 93. 

Bowker, making an unconscionable bargain by reason of grossly 
inadequate price, acted fraudulently against subsisting creditors. 
Story's Eq. J ur. §§ 241, 188, 349, 353, 369, 373 . 

.A . .A. Strout & G. F. Holmes, for the trustee, contended as 
matters of fact that the price was not inadequate and the sale not 
fraudulent. 

LIBBEY, J. From a careful examination of the disclosure of the 
trustee and the evidence taken under the plaintiff's allegations, we 
are satisfied that the trustee, Bowker, on the 11th of November, 
1874, took from the principal defendant, Pennell, a conveyance 
of one-eighth of the ship Martha Bowker, then worth at least $2500, 

. as collateral security for about $1000, for a debt due from Pennell 
to him, money paid, and liabilities assumed for Pennell, with the 
verbal agreement between the parties that Bowker should give to 

VOL. LXVII. 11 
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Penn~ll a bond to re-convey the same to him on payment of -said 
sum; that the matter remained in that way till the 25th of Febru
ary, 1875, the day before the commencement of this suit, when 
Bowker, knowing Pennell to be insolvent, and having reason to 
believe the plaintiff was about to bring a suit against Pennell, and 
in some form attempt to attach his interest in the ship, went to 
Pennell and refused to give the bond as he had agreed, and it was 
thereupon agreed between them that the conveyance should be 
treated as an absolute sale of the one-eighth of the ship for $1000, 
with a secret understanding between them that Bowker would 
re-conve.Y to Pennell on payment by him of that sum. 

This conveyance was for less than one-half of the value of one
eighth of the ship, and though absolute in form and to be treated 
as absolute as to third parties, it was not so in fact between the 
parties, but was intended as security only. Setting it up by Bow
ker as an absolute sale, against existing creditors of Pennell is, 
under the facts of the case, a fraud on them and they may avoid 
it. By virtue of R. S. c. 86, § 63, the trnstee must be charged. 

The court below erred in charging the trustee conditionally. He 
does not claim to hold the ship as security. He claims to hold it 
as against the plaintiff absolutely. This claim of title is fraudu
lent as against the plaintiff. If the trustee comes into c0urt and 
sets up a fraudulent claim of title, he cannot invoke equity. If 
the decree will be a hardship to him, it results from the position 
he has voluntarily and deliberately assumed, and which, if he should 
be permitted to succeed, would defraud the plaintiff. But in this 
case he will not suffer by being charged unconditionally, as the 
interest in the ship is worth more than enough to pay plaintiff's 
claim and the sum advanced by the trustee. 

Exception sustained. 
Trustee charged fm· one-eighth 

of the ship Martha Bowker. 

APPLETON, C. J., DICKERSON, DANFORTH and VrnGIN, JJ., con
curred. 
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GEORGE KEELEY vs. BosToN & MAINE RAILROAD CoMPANY. 

Cn
1

mberland. Decided January 5, 1878. 

Railroad. 

A railroad ticket with the words "Portland to Boston" imprinted on it, pur
chased in Portland under no contract other than what is inferable from the 
ticket itself, does not entitle the holder to a passage in a direction the 
reverse of that indicated on the ticket. 

A ticket with the words "Portland to Boston" on it does not entitle the holder 
to a ride from Boston to Portland, although the holder has been permitted 
to take such rides on similar tickets over the same railroad before, and a 
conductor on another train at another time on the same road gave his opin
ion to the holder that the ticket would be good for a passage either way. 

ON REPORT from the superior court. 

CAsE, setting out in substance and in extended legal form and 
phraseology that the defendants were common carriers of passen
gers; that the plaintiff purchased two tickets, one of the follow
ing form: "163. Issned by Grand Trunk R. R., and Boston & 
Maine R. R., Portland to Boston. Valid only within seven days. 
First class. Form 39. J. Hickson, General Manager, 3376," 
and another, similar in form, but which he is unable to describe; 
that he entered the defendants' cars at Portland for Boston whither 
he was carried; that he gave up the "similar" ticket on his pas
sage to Boston, when the defendants promised and assured the 
plaintiff that the ticket "described" was good for a passage for 
him over the defendants' railway from Boston to Portland; that 
on the 26th day of January, 1876, at Boston, he entered the cars 
to be conveyed to Portland, and was in pursuance of said pay
ments and ticket ( described) conveyed to South Lawrence, where 
he was ordered out; that he re-entered and was conveyed to Hav
erhill; that the defendants then ordered him to leave the cars and 
ejected him therefrom and refused to carry him to Portland. 

The plea was, not guilty. 
The plaintiff testified in substance as follows: That he purchased 

the ticket described at Lewiston, at the ticket office of the Grand 
Trunk Railway with several others; that he traveled much between 
Portland and Lewiston, and when at Lewiston always purchased 
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· a through ticket for Boston, and when in Boston got a through 
ticket for Lewiston; that there was a coupon attached to this ticket 
to come from Lewiston to Portland, which had been used ; that 
January 25, 1876, he left home in Portland for Boston, had two 
of these tickets in his pocket, and when the conductor came around 
handed him the ticket described, and asked him-[Here the wit
ness was stopped] that the conductor took one of the tickets for 
his fare to Boston, where he stopped over night; that he started 
for Portland the next day, got aboard the defendants' train, handed 
conductor Conway the ticket described; that Conway said it was 
not good, it reads from Portland to Boston. Witness continued 
thus: "I told him it was good, that the conductor whom I came 
down with yesterday morning told me it was good. Conway told 
me I woi1ld have to get oft at Lawrence if I did not get a ticket. 
I got off at Lawrence, got aboard the train again without purchas
ing a ticket. 

"The conductor came around after leaving Lawrence and I 
handed him the ticket the second time. He said, Didn't I tell you 
to get a ticket at Lawrence? I said yes. He said, You have got 
to leave this train at Haverhill. 

"There was a-gentleman from Boston with Mr. McGlinchy sit
ting on a side seat and I sat on the inside of the seat with Mc
Glinchy next to the window. The conductor came along and we 
had some hard words and he beckoned me out to leave the train. 
McGlinchy says, yon are not going to eject Mr. Keeley off from 
the train, for if it is not all right he will make it right in Portland. 
The conductor says, I am no doctor. I don't know nothing about 
injections, but he has got to leave this train. The Boston man says, 
if I was you I would leave the train and have no trouble, but it. is 
outrageous, and if you want to use me at any time, if you are going 
to bring a suit against this road, here is my address. I got off the 
train." 

It is admitted that if the testimony had not been excluded the 
plaintiff would have testified that he had the conversation with the 
conductor of the up-train on January 25th, 1876, which he testi
fied he repeated to conductor Conway, and that he said the con
ductor of the up-train told him the ticket was good for a return 
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ride; and if such testimony would have been admissible it is for 
the purposes of this report to be considered as in the case. 

There was much other testimony; but the foregoing is sufficient 
to raise the legal points. The case was reported to this court 
which is to order such judgment as the law and facts require. 

J. .E. Butler, for the plaintiff. 

W. L. Putnam, for the defendant. 

PETERS, J. This case presents this question: Does a railroad 
ticket, with the words "Portland to Boston" imprinted on it, pur
chased in Portland under no contract other than what is inferable · 
from the ticket itself, entitle the holder to a passage, on the road 
of the company issuing it, from Boston to Portland? Does a ticket 
one way give the right to pads the other way instead? We find no 
case deciding that it does, nor do we assent to the proposition that 
the law should be considered to be so. Such is not the contract 
which the ticket is eviuence of. 

It has been held that, if a passenger purchases a ticket with a 
.notice upon it that it is "good for one day only," in the absence of 
a statutory regulation to the contra1·y, he can travel upon such 
ticket only on that day. State v. Campbell, 32 N. J. L. 309. 
Shedd v. Troy & Boston Railroad, 40 Vt. 88. Jolmson v. Con
cord Railroad, 46 N. H. 213. Boston and Lowell R.R. Co. v. 
Proctor, 1 Allen, 267. 1 Redf. on Railways, 99, and notes. It . . 
has been held also that, if the words "good upon one train 
only" are printed upon a ticket, the holder is not entitled to change 
from one train to another after the passage is begun. Cheney v. 
Boston & Maine R. R. Oo., 11 Met. 121. Redf. on Railways, 
8UJYi'a. If such notices confine a passenger to a certain day and a 
particular train, why is there not as much reason to say in this case 
that the notice upon the ticket must restrict the holder of it to 
go in the particular direction named? 

This position is not weakened by the suggestion that the 
company can transport the passenger as cheaply and easily one , 
way as the other. If it were so, it would be no answer. A person 
who agrees to sell to another, merchandise of one kind, might find 
it to his profit and advantage to deliver merchandise of another 
kind, but he cannot be compelled to do so. 
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So a railroad could often, no doubt, transport a passenger as 
conveniently on one train as another and on one day as another; 
still, as before seen, there is no obligation to do so. But it does 
not follow that a railroad corporation can carry passengers as well 
for itself the one way as the other. There may be a difference 
arising from various considerations. There may be more trav
elers and more freight to be carried one way than the other. It 
may be more expensive. There may be more risk in the one pas
sage than the other. The up train may go more by daylight ar;d 
the down train more by night. That such considerations as these 
might arise in a case, whether in this instance they exist or not, 
helps to demonstrate that a tieket one way is a different thing from 
a ticket the other. Practically, the doctrine set up by the plain
tiff, if allowed to prevail, would affect the defendants injnrionsly. 
It is well known that through tickets are cheaper pro rata than 
the way or local fares. This fact has led to a practice on the part 
of way travelers of buying through tickets and using them over a 
part of the route and selling them for the balance of the distance, 
so as to make a saving from the regnlar prices charged. It is easily 
seen that, if a passenger is permitted to ride in either direction on 
a ticket, it increases the chances for carrying on this sort of spec
ulation against the interests of the road. 

It does not avail the argument for the plaintiff at all, that before 
this he had passed over the road n pon other tickets in a direction 
the reverse of that advertised upon their face; nor is it of any 
importance that another condnetor upon another train at another 
time expressed an opinion to him that this ticket would be for 
either direction good. The contract is not shorn of a particular 
stipulation merely becauseit is not always enforced. Nor could such 
conductor in such manner bind the corporation, and it could not 
have been understood by the plaintiff that he undertook to do so. 
The conductor merely expressed an opinion about a matter which 
he at that time had no business with. The plaintiff had ample 
opportnuity to purchase another ticket, and should have done so. 
Wakefield v. South Boston Railroad, 117 Mass. 544. 

Plaintiff nonsuit. 

APPLETON, C. J., WALTON, BARRows, VIRGIN and LIBBEY, JJ., 
concurred. 
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JEREMIAH C. McCARTHY vs. CrrY OF PORTLAND. 

Cumberland. Decided Jan nary 5, 1878. 

Way. 

An action does not lie against the town in favor of a person wh1l receives an 
injury from a defective highway, while using such highway for the express 
purpose of horse-racing, and matching his horse for speed against other 
horses. 

Semble: Aliter, if the fast driving was merely incidental to traveling upon the 
highway for any of the legitimate purposes for which a highway is designed 
to be used. 

ON EXCEPTIONS AND MOTION from the superior court. 

CASE for _injury to plaintiff's horse from defective highway. 

PLEA, not guilty, under which, evidence was introduced tending 
to show that the plaintiff was racing the horse, and matching it 
for speed at the time its leg was broken. 

Upon that point, Jndge Syn10nds instructed the jnry as follows: 
"Highways are only to be safe and convenient for travelers. If 

a man once intentionally starts upon a race, having that object in 
view, and not any legitimate purpose of travel, whether he has 
reached the point where the horses are to be put to fnll speed 
or not, from that moment he ceases to have any rights against the 
town as a traveler upon the highway. The intention to r::i.ce, aceom
panied by the fact that the man has actually started upon the race, 
prevents his recovery in the action. It matters not if he has 
started at a walk, or at a very slow rate of speed, if the race is 
begun, if he has started upon the race and is in the act of racing, 
whether he sees fit to pnt his horse to foll speed or not is imma
terial; the race having begun, he having intentionally joined in it, 
the actual speed at which he is driving is immaterial; he has 
ceased to hl').ve the rights of a traveler, and his use of the high
way for that purpose is not legitimate." 

The verdict was for the defendants; and the plaintiff alleged 
exceptions and also moved to set aside the verdict. 

A. A. Strout & G. F. Holmes, for the plaintiff. 

H. B. Cleaves, city solicitor, for the defendants. 
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PETERS, J. We think the judge at the trial gave a correct rul
ing upon the point raised in this case, and presented the idea, 
involved in it, in apt and appropriate words. To enable the plain
tiff to recover, he must have been "a traveler.'~ That is not all. 
He must have been traveling for some purpose or other for which 
streets are required to be con~tructed and kept in repair. A per
son may be a traveler, but not such within the contemplation of 
the statute, which gives compensation for an injury occasioned by 
a defect in a highway. He may be within or without the protec
tion of the statute, and still be a traveler. The distinction be
tween what is a legitimate use of the streets or the contrary, is a 
nice and narrow one, and still it is an appreciable and palpable 
distinction. A boy may he within the protection of the statute 
whi]e running upon a street, if going to or returning from school; 
but not, if participating at the time in a game of ball being car~ 
ried on in the highway. He might be a traveler, perhaps, under 
some circumstances, while sliding down hill on his way to school; 
but not, if merely engaged in sliding down hill as a pastime and 
sport. The statute require·s that the way shall he ''safe and con
venient for travelers with horses, teams and carriages." A horse 
being driven or led upon the street may be in the sense of the 
statnte the horse of a traveler; but if an estray upon the common 
or highway, he wonld not be. The instruction in the case at bar 
prevents the plaintiff recovering, because he was using the high
way at the time of the accident for the purpo::;e of racing. Not 
because racing horses is an unlawful thing, but because it was a 
purpose for which the streets were not designed to be used. Play
ing ball and sliding down hill are not unlawfnl exercises and games . 
.But the streets are not proper places for such recreations, nor are 
they appropriate. as racing grounds for fast driving. Of course, 
while a person is racing his horse, he is passing along the highway, 
in one sense, as any traveler would. So is the boy passing along 
the street while running after the ball, or sliding down hill, or the 
horse while going astray. If the plaintiff had been on his way to 
his business house or home, or had been out riding for pleasure 
and recreation, and while so going had speeded his horse to keep 
up with or to pass other teams on the road, he might still have been 
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a traveler within the protection of the statute in case of accident 
from a defective way. (See Blodgett v. Boston, 8 Allen, 237, 
241.) In such case the racing might have been merely an inci
dental or casual thing. But where a person uses a highway wholly 
for the purpose of horse-racing, and in the same manner he would 
have used it if a race-course fitted and designed for the purpose, 
and meets with disaster, he cannot recover of a town merely be
cause the town has not afforded him and his horse a safer and more 
perfect track. Stinson v. Gardiner, 42 Maine, 248. Leslie v. 
Lewiston, 62 Maine, 468. 0' Connell v. Lewiston, 65 Maine, 34. 
Orcutt v. Kittery Point Bridge Co., 53 Maine, 500. Stickney 
v. Salem, 3 Allen, 374. Blodgett v. Boston, supra. To this 
extent did the instructions go, as we understand them, and no 
further. We think the verdict is sustained by the evidence. 

Motion and exceptions overruled. 

APPLETON, C. J., WALTON, BARROWS, VIRGIN and LIBBEY, JJ., 
concurred. 

RuFus SMITH, appellant, vs. WILLIAM H. CoLBY. 

Cumberland. Decided January 16, 1878. 

Trover. 

Trover lies against a person who removes a quantity of fence from the land 
of its owner, although such person was acting at the time under the direc
tion of town officers and mistakenly supposed the fence to be upon the land 
of the town. 

ON EXCEPTIONS from the superior court. 

TROVER, for a fence constructed of 700 feet of pine boards of 
the value of $12.00, and twelve cedar posts of the value of $3.00. 
Plea, general issue. 

Judge Symonds instructed the jury as follows : 
"The plaintiff is not entitled to recover for a~y portion of the 

fence taken from the land of the town, whether there by the per
mission of Potter or not. As matter of law he has no right to 
recover for any portion of the fern~e built on the land of the town. 

•,, l'l( ,/ I ~ 
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" On the other hand, if any portion of the fence taken by Colby 
was taken from the land of the plaintiff and carried to a distance 
of 100 rods and piled up on the land of the town, and if he sub. 
sequently upon dema.nd for it refused to deliver it until directed so 
to do by the overseers of the poor, (and I understand in regard to 
these facts there is 90 material dispnte) then there is sufficient evi
dence to maintain the action as to that portion of the fence that 
stood upon the land of the plaintiff." 

Other facts are stated in the opinion. 
The verdict was for the plaintiff, for $6.92 ; and the defendant 

alleged exceptions. 

B. Bradbury, for the defendant. 

The case is a second time before the law court on simHar facts. 
In 1874, the rescript was. "We think this verdict (for the plaintiff) 
is clearly against law, on the authority of Davis v. B1.tjfum, 51 
Maine, 160, and should therefore be set aside." 

Conversion must be proved. Mere demand and refusal are not 
enough to establish conversion. The defendant had neither actual 
nor constructive possession of the lumber, and could not comply 
with the demand. Davis v. Buffum, 51 Maine, 160, last para
graph of opinion p. 164. 

J . .D. Simmons, for the plaintiff. 

The case at the former trials stood on different grounds. This 
is the first trial where the plaintiff made a distinction and claimed 
only that part of the fence which stood on his own land ; and this 
verdict under the charge was for that portion only. 

PETERS, J. The question is, whether an action of trover is 
maintainable upon the following facts: The defendant was super
intendent of the poor house of the town of Brunswick ; the plain
tiff, being an adjoining proprietor, located a portion of his fence 
over upon the land of the town; the defendant removed the fence 
under the direction of the selectmen of the town, carrying it some 
distance away, and refused, upon demand, to return it without the 
direction or permission of the town officers to do so; it turned 
out that, in removing the fence which plaintiff had wrongfully 
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located over upon the poor farm, the defendant also took up and 
.carried away a small section of fence belonging to the plaintiff 
and situated either on the dividing line between the plaintiff's land 
and the town farm or upon the plaintiff's land .. For this small 
portion of the fence the plain tiff recovered. We think the ver
dict must stand. 

It is true, as contended, that a person acting nndei1 the direc
tion of another as servant or bailee might not be guilty of conver
i,ion merely by carrying artieles from place to place, without any 
knowledge of wrong doing, supposing the articles to belong to or 
to be rightfully in the possession of the person from whom the 
same are received. It is usually a protection to such person 
that the chattels are received from one in possession of them, pos
session being deemed pl'ima facie evidence that he is the owner 
thereof. A different rule would impose innumerable burdens 
and liabilities upon servants, trustees, bailees, carriers and other 
agents. Burditt v. Hunt, 25 Maine, 419. Fifield v . .Maine 
Central, 62 Maine, 77, 82. Nor does a demand upon such agent, 
servant or bailee to deliver to the trne owner, and a neglect to 
comply with the demand, amonnt to conversion, if at the time of 
the demand it is not within the power of such person to deliver 
the property. Davis v. Buffum, 51 Maine, 160; and cases 
supra. 

This case, however, differs from the cases supposed. Here, the 
defendant with his eyes open took and carried the plaintiff's prop
erty away. He took it from the plaintiff's possession if not from 
his land. He knew that the controversy between the plaintiff and 
the town related only to fence upon the town land. Whether 
done through blnnder or misjudgment, the taking was wrongful 
and its responsibility rests upon him. This act amounts to con
version, whether the property was afterwards wrongfully detained 

or not. 
Exceptions overruled. 

APPLETON, C. J., WALTON, VIRGIN and LIBBEY JJ., concurred. 
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SAMUEL F. M.osHER vs. THOMAS B. SMITH. 

Franklin. Decided April 3, 1877. 

Sale. 

If C. delivers his oxen to T. as a pledge to secure payment of a note, and T. 
afterwards permits them to remain in C.'s possession to be re-delivered ifC. 
does not pay the note in a week, a subsequent purchaser of C. within the 
week, without fraud against T., acquires a valid title against him. 

If there is no delivery from C. to T., and the transaction between the parties is 
an agreement merely that the oxen shall be held as security, to be taken by 
T. in case of failure to pay the note, then T. takes no title and cannot con
test the title of a subsequent purchaser, though his purchase was fraudulent. 

ON EXCEPTIONS. 

TRESPASS for taking a yoke of oxen. 

There was evidence tending to show that Wm. Tarbox held a 
note against Joseph Collins; that he had a writ thereon put into 
the hanq.s of the defendant, as deputy sheriff, and went with him 
to Collins' place ; that the defendant there informed Collins that 
he was directed to attach the oxen, and that Collins thereupon 
"turned out" or delivered the oxen to 1'arbox with the agreement 
that if Collins should pay Tarbox the amount of his note and cost 
within a week or ten days from that time, he had the right so to 
do; and the oxen were thereupon left with Collins; that within 
a few days after this transaction, and before the expiration of a 
week,, Collins sold and delivered the oxen to the plaintiff, but 
they were still left in the possession of Collins ; and Srnith took 
them away afterwards as the servant and at the request of Tarbox 
by virtue of the trade and delivery to Tarbox in his presence. 

The plaintiff claimed, and there was evidence tending to show, 
that the oxen were not in fact delivered to Tarbox by Collins so 
that they were in his actual possession and under his control, but 
that the transaction between the parties was an agreement merely 
that the oxen should be held as security, to be taken by Tarbox 
in case of failure to pay or secure the debt by Collins within a 
week or ten days. 

The issue before the jury was, whether there was such a trade 
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that the oxen passed to Tarbox, and that he could hold them as 
against the plaintiff. The presiding justice instructed the jury as 
in the opinion appears. The verdict was for the plaintiff; and the 
defendant alleged exceptions. 

H. L. Whitcomb, for the defendant. 

S. Belcher, for the plaintiff. 

DICKERSON, J. There was evidence in this case tending to show 
a trade for the oxen in controversy between one Joseph Collins, 
the owner, and W. Tarbox, and, also, a subsequent sa]e of the oxen 
to the plaintiff. In both cases the oxen were left in the possession 
of the vendor until they were taken away by the defendant, at the 
request and as the servant of Tarbox. The question before the 
jury was, whether the trade with Tarbox passed the title in the 
oxen to him so as to entitle him to hold them against the plaintiff 
as a purchaser. 

There was testimony tending to show, and the plaintiff claimed, 
that the oxen were not in fact delivered to Tarbox by Collins, but 
that there was simply an agreement between them that the oxen 
should be held as security, to be taken by Tarbox in case of Col
lins' failure to pay or secure his debt to Tarbox within a certain 
time. 

Upon these points the presiding justice instructed the jury as 
follows: Hif Mr. Collins actually delivered the oxen to Mr. Tar
box to be kept by him, and he took possession and control of them 
as a pledge to secure his note, and Tarbox afterwards permitted 
the oxen to remain in the possession of Collins, to be re-delivered to 
him if Collins did not pay or secure the note in a week or ten days, 
and the plaintiff, without fraud against Tarbox, purchased the 
~xen, he would take a good title &s against Tarbox. But if the 
purchase of the oxen by the pJaintiff was not in good faith, but for 
the purpose of defrauding Tarbox, then Tarbox would have the 
right to retake possession of the oxen and hold them under the 
agreement as a pledge for security of his debt. But if the oxen 
were not in fact delivered to Tarhox by Collins, so that they were 
in his actual possession and under his control, but the transaction 
between the parties was an agreement merely that the oxen should 
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be held as security, to be taken by Tarbox in case of faihi°re to pay 
or secure the note by Collins, then such an agreement gave Tar
box no title, and he cannot contest the plaintiff's title though his 
purchase was fraudulent." 

These instrnetions are sufficiently explicit for a proper presenta
tion of the law of the case, and free from objection. If the coun
sel for the defendant desired further instructions he should have 
asked for them. Exceptions overruled. 

APPLETON, 0. J., BARROWS, DANFORTH, VrnGIN and LIBBEY, JJ., 
concurred. 

STEPHEN OsGoon vs. NATHAN R. MILLER. 

Franklin. Decided September 13, 1877. 

Promissory notes. 

The consent of the surety to the release of the principal prevents such release 
operating as a discharge of the surety. 

ON REPOR'r. 

AssuMPSIT on ·a note of the following tenor: "Wilton, April 28, 
1868. For value received, I promise to pay Stephen Osgood or 
order nine hundred dollars on demand and interest. (Signed) 
James 0. Miller. Surety, N. R. Miller, John Miller. (lndorse
ments) July 4, 1871. Rec'd thirty dollars on the within note. 
May 1, 1873, Rec'd on the within two hundred and sixty-three 
50-100 dollars. 

Annexed to a cop_y of the note was an agreement of the follow
ing tenor, introduced by the plaintiff. 

"The undersigned, sureties of the J!Ote of which the above is a 
copy, and on which thirt_y dollars was paid and indorsed July 4th, 
1871, hereby agree with said Stephen Osgood that he may release 
the principal maker of said note, James 0. Miller, without preju
dice to the rights to either party in interest to said note. Wilton, 
April 26, 1873. (Signed) Nathan R. Miller, John Miller." 

Stephen Osgood testified, subject to objection, as follows: 



OSGOOD V. MILLER. 175 

"I am the plaintiff in this action, and the owner of this note. I 
erased the name of James C. Miller, April 26th, 1873, after the 
writing which is attached to the note was executed. I was advised 
by the committee to arrange the matter in this manner. I under
stood Miller contemplated going into bankruptcy. Miller, the 
principal on the note, paid me $263.50.· I did not intend by 
eJ'asing the signature of the prirrnipal in the note, to disdrnrge the 
sureties; but I did intend to discharge the principal. I did not 
intend to prejudice the rights of any of the parties to the note 
except to discharge him. John Miller was present. Na than Mil
ler was abont there, but can't say as he knew about it. James .0. 
Miller's creditors contemplated to pnt him iuto bankruptcy, and 
in conseqnence of that I made the arrangement above stated." 

Cross examined. Nothing was paid at the time I struck the 
name of James C. Miller off the note; but the $263.50 above 
referred to were afterwards paid in pursuance of the agreement of 
James C. Miller ma<le at the time. 

The following receipt was then introduced by consent, viz: "Wil
ton, Maine, May 1st, 1873. Received of James C. Miller, by the 
hand of Gilbert Miller, two hundred and sixty-three and 50-100 
dollars, in full of all demands and accounts of every kind whatso-

• ever to this date. (Signed) Stephen Osgood. Attest, R. Fen
derson." 

8. Belcher, for plaintiff. 

0. J. Talbot & J-I. L. Whitcomb, for the defendant. 

APPLETON, 0. J. This is an action against one of the sureties 
on a note on which one James C. Miller was principal. The prin
cipal being insolvent and about to take advantage of the bankrupt 
law, the defendant agreed with the plaintiff in writing that he 
might "release the principal maker of the note, James 0. Miller, 
without prejudicP. to the rights of either party in interest to said 
note." 

In pursuance of this arrangement the principal on the note paid 
the·s-um of $263.50 which was indorsed on the note, and the plain
tiff released the principal by drawing a line over his name. This 
was done in good faith by him, simply to discharge the principal, 
but with no design to prejudice the rights of the sureties. 
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The sureties now claim that they are discharged from all liabil
ity; but we think not. What was done was by their consent and 
probably for their benefit, inasmuch as the principal did not take 
advantage of the bankrupt law, and paid a sum which he probably 
would not, had he become a bankrupt. 

A surety is not discharged by a contract, made with his assent, 
between the creditor and the principal debtor, although it Il\ay 
operate to extend the time of payment. Wrigld v. Storrs, 6 Bosw. 
600, 601. In Ex parte Harvey; In Re Blakely, 27 Eng. L. & 
Eq. 272, Turner, L. J., says: "It is not disputed that a surety, who 
concurs in an arrangement between the principal and the debtor, 
is not discharged by such arrangement." This assent of the surety 
may be shown by parol. Wyke v. Rogers, 12 Eng. L. & Eq. 
162. The surety is not discharged by the execution by the credi
tor of a composition deed with his consent. Oowper v~ Smith, 4 
M. & W. 519. The consent of the surety to the discharge of the 
debtor prevents such discharge operating to release the surety. 
DeUolyar on Guarantees, 403. A surety by deed guaranteed the 
payment of a banking current account and agreed that no compo
sition with the principal debtor should discharge his liability. The 
prindpal debtor entered into a deed of composition with his cred
itors, which contained an absolute release of his debts. Held, 
that the surety was not discharged by the release of the principal 
debtor. Union Bank of Manchester v. Beech, 8 H. & N. 67.2. 

The alteration of the note by striking off the name of the prin
cipal was done in good faith and intended to be and was in con
formity with the agreement signed by the defendant. The sure
ties agreed in writing to the discharge of the principal and no 
other mode being mentioned the era~nre of his name from the 
note was not an improper mode of doing it. An alteration of a 
bond without any fraudulent intent will not, it seems, avoid such 
bond. .Adams v. Frye, 3 Met. 103 ; nor when made merely to 
correct a mistake. .Ames v. Colburn, 11 Gray. 390. 

J1.tdgment for plaintiff. 

-:WALTON, BARRows, VIRGIN, .PETERS and LIBBEY, JJ., concurred. 
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MARSHALL .D. P. THOMPSON vs. JA.NE 0. RINDS. 

Franklin. Decided September 13, 1877. 

Promissory notes. 

Where a promissory note was given by a mother for an injury to the plaintiff 1 

by her son, and one of the defenses was that the plaintiff falsely and fraud
ulently exaggerated the extent of the injuries received, and the presiding 
justice instructed the jury "that the mere magnifying of the injuries would 
not of itself defeat the note, but if the defendant falsely, fraudulently, 
deliberately, misrepresented as to the extent of his injury, and as to the 
magnitude of his claim, it would discharge the defendant;" Held, on excep
tion, that the instruction correctly stated the law. 

ON EXCEPTIONS. 

AssuMPSIT on a note for $85, dated November 2, 1874, payable 
to the plaintiff on demand. 

There was evidence introduced by the defendant tending to 
show that, on Sunday, N ove.mber 1, the day previous to the giv
ing of the note, the minor son of the defendant got intoxicated 
and discharged a pistol in the presence of the plaintiff and others, 
that the contents of the pistol passed through the pants of the 
plaintiff and hit his leg; but the extent of the injury was one ques-

• tion in controversy, it being claimed by the defendant that there 
was only a slight abrasion of the skin, that the plaintiff magnified 
his injury, represented it to be much more severe than it really 
was and induced the defendant to give this note in settlement 
thereof. 

There was further evidence tending to prove that the plaintiff 
and others co-operating with him, represented the injury to be very 
severe, that he was liable to be a cripple for life, that the defend
ant's son was liable to be sent to the state-prison for his act, &c. 
It also appeared by the defendant's evidence, that the plaintiff and 
Owen Lander, an uncle to the defendant's son, and who was pre
sent when the pistol was fired, agreed "to go for them," (the de
fendant's family) and get all they could. 

The presiding justice among other things instructed the jury as · 
follows : ''The defendant is liable if she signed the note as you 
would be, and to the same extent, if for a legal or valuable con-

VOL. LXVII. 12 
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sideration, if it was a valid contract. The question is, not whether 
she is liable, but what the note was given for; was it fairly obtained? 
You have heard the evidence. The plai.ntiff, this young lad, and 
an uncle of his, at sometime on Sunday, left home, went to a tav
ern, got pretty drunk and had a disgraceful scrape. 

"The plaintiff says the note was to settle for damages. Was this 
what it was given for? I leave it to you. I do not mean to inti
mate any opinion one way or the other. If given to settle for 
damages sustained by tho plaintiff with a full knowledge of the 
transaction, or without fraudulent representations, she is liable and 
must pay it. Was it so given? The defendant says that it was 
not ; that in the first place, there were not any damages ; that 
to bo sure there was a pistol fired by a drunken boy, but it did not 
do any harm, merely made a hole in the plaintiff's pants; that 
there was a conspiracy between the uncle and this plaintiff to extort 
money from the fears of the family, and that that is the basis of 
the note, and that the note was obtained under such circumstances. 

"If they falsely and fraudulently misrepresented the injury, con
spired together to deceive this woman and compel her to pay a 
larger or smaller sum by way of settling this injury, and the set
tlement was unfairly obtained, dishonestly obtained, from fraudu
lent representations of the extent of the injury, I instruct you 
she is not liable. 

"Was the note given for a fair, honest settlement of an injury 
sustained, or was it for the purpose of compounding a felony, cor
rupt,-this young lad to be discharged from criminal liability,-or 
was it obtained by false, fraudulent representations of injury sus
tained, deceiving the woman, the parties conspiring together to 
extort money ? If it is, she is not liable. But if it was a fair set
tlement of a claim, made in good faith by the parties, deliberately 
entered into by this defendant, she is just as liable as you would 
be, whether married or not." 

After the justice had closed his charge, the plaintiff's counsel 
asked the court "if the plaintiff magnified his injuries, may it not 
make a difference?" The justice replied "not of itself, merely; 
people ask a little more than they expect to get, but if he falsely, 
fraudulently, deliberately misrepresented as to the extent of the 
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injury, and as to the magnitude of his claim, that would discharge 
the defendant." 

The verdict was for the defendant. The plaintiff filed excep
tions, and also a motion for a new trial. 

H. L. Whitcomb & B. E. Pratt, for the plaintiff, contended 
that if the plaintiff exaggerated his claim, and the extent of his 
injuries, it should not entirely defeat the note, not even if this was 
fraudulently done, that t~e excess should be shown by way of 
recoupment, in mitigation of damages and not to render the note 
absolutely void; that the evidence here showing that some injury 
was inflicted, the plaintiff should recover to that amount though 
it might be less than ~he full face of the note. Note to Sedgwick 
on Damages, p. 436; also Massachusetts cases found in 22 Pick. 
510; 23 Pick. 283; 9 Met. 278; 11 Met. 559 ; 1 Cush. 271 ; 4 
Cush. 215 ; 4 Gray, 50; 97 Mass. 166. 

P. H. Stubbs, for the defendant. 

Manifest fraud should avoid a contract ab initio. Bouv. L. 
Diet. tit. Fraud. Pratt v. Philbrook, 33 Maine, 17. 

APPLETONi C. J. This is an action upon a promissory note of 
the defendant. It was given by her in settlement of a claim for 
damages for an alleged assault by her son upon the plaintiff, or for 
the pnrpose of stifling a criminal prosecution against him. 

There was evidence tending to show threats made to the defend
ant, of a criminal prosecution <?f her son and of his being sent to 
state-prison unless the plaintiff's claim was settled; that the plain
tiff falsely and fraudulently exaggerated the extent of the injury 
received, and that he was not injured at all. There was evi
dence to the contrary. 

The presiding justice charged the jury that if the note was given 
on a fair settlement of a claim made in good faith, the defendant 
would be liable; that if it was for the purpose of compounding a 
felony,-the son to be discharged from criminal liability,-or if it 
was obtained by false and fraudulent representations of injuries sus
tained, deceiving the defendant, the parties conspfring together to 
extort money, she would not be liable. 

These instructions were correct. 
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After the charge, the plaintiff's counsel asked the court "if the 
plaintiff magnified his injuries may it not make a difference?" to 
which the court replied, "not of itself merely; people ask a little 
more than they expect to get, but if he (the plaintiff) falsely, fraud
ulently, deliberately misrepresented as to the extent of the injury 
and as to the magnitude of his claim, that would discharge the 
defendant." 

The plaintiff cannot justly complain of this. Assnredly a false, 
fraudulent mis.representation deliberately made would not furnish 
a valid consideration for a note. 

The verdict was fully justified by the evidence. 
Motion and exceptions overruled. 

WALTON, BARROWS, VrnGIN, PETERS and LIBBEY, J J., concurred. 

WILLIAM E. DoLBIER vs. AGRICULTURAL INSURANCE CoMPANY. 

]franklin. Decided September 18, 1877. 

Insurance. Pleading. 

A stipulation in a policy limiting the time for commencing suit upon it to 
twelve months after the occurrence of the loss, being in conflict with R. S., 
c. 49, § 62, is nugatory. Nor does the setting forth of such a stipulation in the 
declaration, nor the omission to refer to the statute which abrogates it, viti
ate the declaration or indicate a waiver by the plaintiff of his legal rights 
under the statute. 

The declaration contained the following averment of notice ofloss: "That forth
with after the happening of the said loss and damage, to wit on the [blank] 
day of [blankJ A. D. 187 lblank] he then gave notice thereof to the defendant, 
and as soon thereafterwards as possible, to wit, on the [blank] day of [blankj 
187 [blankl then delivered to the defendant as particular an account of the 
said loss and damage as the nature of the case would admit; which said 
account was signed by the plaintiff, and accompanied by his oath, that the 
same was in all respects just and true, and showed the value of said proper
ty, and in what general manner the said building was occupied at the time 
of the happening of the said loss and damage, and the name of the person 
then in actual possession thereof, and when and how the said fire originated, 
so far as the plaintiff knew or believed, and his interest in the said property 
at the time; to which said account was annex.ed, and therewith delivered, a 
certificate under the hand and seal of a [blank] nearest to the place of fire, 
to wit, [blank] showing that he, the said justice had examined the circum
stances attending the said fire, and the loss and damage alleged, and was 
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acquainted with the character and circumstances of the plaintiff, and verily 
believed that the plaintiff had by misfortune, and without fraud or evil prac
tice, sustained loss or damage on the said property to the amount of $350." 
Held, on demurrer, that it was fatally defective, because it did not allege 
either the notice and proofs required by the policy, or those which are 
declared by R. S. c. 49, § 20, to be sufficient. 

ON EXCEPTIONS. 

AssuMPSIT on a policy of insurance. 

The writ was dated August 25, 1876. The declaration stated 
the loss to have occurred on July 10, 1874, and set out by way 
of recital the entire policy, which contained, among other things, 
these: 

"In case of loss, the assured shall give immediate notice thereof 
to the company, stating the number of the policy and name of 
the agent_; and when required, shall deliver tu the company as 
particular an ac~ount or statement of such loss or damage as the 
nature of the case will admit, signed by their own hand, and veri
fied by their oath or affirmation; and if required, shall produce 
their books of account, and other proper vouchers. Such statement 
shall show whether any and what other insurance has been effected 
on the property; what was the whole cash value of the property 
insured, and what was their interest therein; whether there were 
any incumbrances of any nature npon the property ; whether any 
other person or persons had any interest therein, and if so, the 
nature thereof; who were the occupants of building insured, and 
when and how the fire originated so far as they may know or 
have reason to believe. They shall also state whether since effect
ing such insurance the risk h_as been increased by any means what
ever. Any neglect to comply with these provisions, or any mis
representation, or concealment, or fraud, or false swearing in any 
statement or affidavit in relation to loss or damage, shall forfeit 
all claim upon the company by virtue of this policy, and shall be 
a full bar to all remedies upon the same. 

"It is expressly covenanted by the parties hereto, that no suit 
or action against this company for the recovery of any claim 
upon, under or by virtue of this policy, shall be sustainable in 
any court of law or equity, unless such suit or action shall be 
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commenced within the term of twelve months next after the loss 
or damage shall occur; and in case any such suit or action shall be 
commenced against this company, after the expiration of the afore
said twelve months, the lapse of time shall be taken and deemed 
as conclusive evidence against the validity of snch claim, any stat-. 
ute of limitation to the contrary notwithstanding." 

The declaration also contained the averment of notice of loss as 
in the head note appears, with the blanks therein appearing unfilled. 

The defendants filed a general demurrer to the declaration which 
was joined. The presiding justice overruled the demurrer and ad
judged the declaration good; and the defendants alleged exceptions. 

8. 0. Belcher, for the defendants. 

I. The action cannot be :maintained for the reason that the dec
laration alleges that one condition of the policy is that no suit 
shall be sustainable thereon unless commenced within twelve 
months next after the loss occurs. The provision of R. S., c. 49, 
§ 62, is not invoked by the pleadings and therefore waived. Lewis 
v. Monmouth Mutual Fire Ins. Oo., 52 Maine, 492, 49'7, 498. 

II. The averment of notice is insufficient. It gives no date by 
which the court may judge whether the notice was given the com
pany in "a reasonable time.'' There is no allegation that the 
account was sworn to before some disinterested magistrate, or 
that the plaintiff notified the company what other insurance, if any, 
existed thereon, or of the manner the building was occupied at the 
time of the fire. There is no intimation that the person making 
the certificate was a disinterested magistrate or that he ever admin
istered any oath to the plaintiff, or that he ever saw the particular 
account of statement of the plaintiff. He does not certify to the 
truth or falsity of the statement. It does not appear that he knew 
of the existence of the plaintiff's statement. It neither complies 
with the conditions of the statute nor of the policy. 

H. L. Whitcomb, for the plaintiff. 

BARROWS, J. The first point upon which the defendants rely in 
support of their demurrer is, that the action cannot be maintained 
because not seasonably commenced according to the declaration 
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itself, which shows that the loss occurred July 10, 1875, and sets 
out with much other superfluous matter the stipulation of the par
ties in the policy that no suit or action shall be sustainable .in any 
court of law or equity unless commenced within twelve months 
next after the loss or damage shall occur. This action was not 
brought until August 25, 1876. 

The stipulation referred to is not the only one which our legis
lature has found it necessary to exscind or nullify in order to make 
the contract of insurance what it purports to be. In the present 
case this is effectually (if not elegantly) done by R. S., c. 49, § 62, 
thus: "No conditions, restrictions or stipulations in its charter, 
by-laws or policies, shall deprive the courts of this state of juris
diction of actions against such companies, nor limit the time of 
commencing them to a period less than two years from the time 
the cause of action occurs." 

With this law before us we cannot say that the stipulation in the 
policy limiting the time for the commencement of an action to 
twelve months after the occurrence of the loss is binding on the 
assured. 

The cases cited in defense, where, in the absence of such a stat
utory inhibition as that above q noted, stipulations for a special 
limitation of suits have been held valid and binding between the 
parties, are inapplicable. The statute ~s just as effective against 
the validity of the stipulation as though its insertion in a policy of 
insurance was prohibited under a penalty. Nor can it properly be 
held that the plaintiff waived the benefit of the statute by reciting 
the stipulation in his declaration and omitting to refer to the stat
ute which abrogates it. The prosecution of this suit is conclusive 
against any intention to waive his rights under the statute. His 
design to avail himself of such rights was demonstrated by the com
mencement of this suit more than twelve months after the occur
rence of the loss, and would be no more distinctly apparent if he 
had left out the stipulation when he framed his declaration, or if 
when he inserted it he had followed it up with a formal averment 
that it was deprived of its force by the statute. He is here assert
ing his legal right to maintain the action. The defendants caunot 
defeat it by the interposition of a stipulation which has no legal 
efficacy. 
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Bnt there are more substantial defects in the declaration, which 
seems to have been hastily and carelessly drawn, and contains much 
surplusage, while it omits some weightier matters which were nec
e~sary to show a good cause of action. By the terms of the policy 
the defendants undertookto pay within sixty days after the recep
tion of notice and proofs of loss. 

Whether the time of payment has yet arrived, the declaration 
does not show. The pleader does not seem to have undertaken to 
aver notice according to the stipulations in the policy ; but makes 
an abortive attempt to allege notice and proof in accordance with 
the requirements of R. S., c. 49, § 20. It is too defectively done 
to answer the purpose. Apparently the pleader had not troubled 
himself to ascertain when or how the notice was given or what 
proofs were made. It is true that the notice called for by the 
volicy is of the simplest kind, and further proofs are essential only 
when required; but the plaintiff nowhere says he gave that notice. 

It was necessary for him in order to show a just cause of action 
to allege either the notice and proofs stipulated for in the policy, 
or those which the statute peremptorily declares enfficient. 

He has done neither, and must pay in costs the penalty of his 
remissness, although upon the more important question presented 
by the demurrer, and the only one to which the attention of the 
presiding judge was called at nisi prius, he was, as we have before 
seen, in the right. He may amend his defective dee] aration upon 
the statute terms. Exceptions sustained. 

APPLETON, 0. J., WALTON, VIRGIN, PETERS and LIBBEY, JJ., 
concurred. 

ANSEL GAMMON vs. GEORGE B. HuFF et al. 

Franklin. Decide_d October 9, 1877. 

Pleading. Evi.dence. 

In a writ of entry, the general issue admits the premises are in the possession 
of the tenant. 

A defendant in a writ of entry offered in evidence under the general issue a, 

deed of the demanded premises from the plaintiff to a third person, under 
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which he himself did not claim, and which was made after the commence
ment of the action. Held, inadmissible. 

ON REPORT. 

WRIT OF ENTRY, dated September 12, 1876, to recover posses
sion of a piece of land in New Vineyard. The defendant pleaded 
the general issue with a brief statement "that since the commence-· 
ment of this action the plaintiff has conveyed away all the right, 
title and interest he ever had to the premises." 

The plaintiff introduced a mortgage deed from Geo. B. Huff, 
one of the defendants, to the plaintiff, of thef demanded premises, 
dated August 27, 1874, and the notes thereby secured, and judg
ment and execution on one of the notes secured, which remained 
unsatisfied; also office-copy of warranty deed from the plain
tiff to George B. Huff, of same date as mortgage, of same prem
ises and referred to in the mortgage. 

The defendants introduced oflfoe-copy of warranty deed from 
Sarah A. Rand and James H. Rand to demandant, dated January 
27th,. 1870, of the locus in quo. 

They then offered an office-copy of a mortgage deed from the 
plaintiff to one Angeline Gammon, dated November 18, 1876, 
duly acknowledged and recorded, which the defendants contended 
embraced the premises with other lands, which was objected to, 
and excluded by the court. 

Whereupon the ease was withdrawn from the jury, for the con
sideration of the full court. If the last named copy of mortgage 
was admissible in evidence, the case to stand for trial; otherwise, 
judgment to be entered for the plaintiff as of mortgage. 

H. Belcher, for the plaintiff. 

H. L. Whitcomb, for the defendants. 

APPLETON, C. J. This is a writ of entry by the mortgagee. 
The general issue admits the premises are in possession of the 
tenant. . _., .·. 

The tenant offered the deed of the ~f~~da'nts, dated since the 
commencement of this suit, to one Angeline Gammon, and convey
jng the demanded premises, which the court excluded and prop-
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erly. The tenants do not claim under it and they cannot invoke 
it in aid of their possession. Parlin v. Haynes, 5 Maine, 178. 
Clark v. Pratt, 55 Maine, 546. 

Judgment for plaintijf as of mortgage. 

WALTON, BARRows, VIRGIN, PETERS and LIBBEY, J J., concurred. 

FRANCES FRENCH vs. EBENEZER R. HoLMEs, 
and 

CHARLES F. FRENCH, by next friend, vs. SAME. 

Oxford. Decided August 4, 1877. 

Fraudulent Conveyance. 

A voluntary gift by a husband to his wife, if he be indebted, or by a father to 
his son, is primafacie fraudulent as to creditors. 

This may be rebutted by the circumstances of the case and by proofs. 
The question whether the gift or conveyance is fraudulent or not is a question 

of fact to be determined by the jury. 
The value of the gift is material as to the question of fraud. 
It must at least be of sufficient value to pay for the expense of its sale by an 

officer on execution. 
The wife stands in no worse relation to a gift from her husband as to cred

itors than would any other donee from him of the same gift. 

ON EXCEPTIONS AND MOTION. 

REPLEVIN in two cases tried together, wherein the defense was 
in one case that the sheep and lambs, in the other, the cow, were 
the property of John S. French, from whom they were taken by 
the officer on execution against him in favor of the defendant, 
and that they were not the property of the plaintiffs, the wife and 
sou of the said John S. French; that the pretended gift by 
him to them of the lamb and calf, the origin and progenitor of 
those replevied, was fraudulent as to creditor&. One of the posi
tions of the plaintiffs was that the property was valueless to credi
tors when given. Upon this position the presiding justice in
structed the jury that it was not a question of value but of prop
erty. The verdict was for the defendant in both cases, and the 
plaintiffs alle~ed exceptions, which in the opinion appear. 
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J. J. Perry, for the plaintiffs. 

A . .A. Strout & G. F. Holmes, for the defend9a.nts. • 

APPLETON, C. J. These are actions of replevin. The first is 
to recover a cow four years old, alleged to be the property of the 
plaintiff. The second to recover four sheep and two lambs, alleged 
to be the property of the plaintiff, a minor. 

The pleas were the general issue with brief statements, that the 
cow, sheep and lambs named in the replevin suits at the time of 
the alleged taking were the property of one John S. French, and 
that they were delivered by said French to one Stacy, a deputy 
sheriff, who took the same on execution in favor of said Holmes 
against said French, to be sold on execution according to law. 

The writs are dated Febrnary 19, 1875. By the agreement of 
parties the actions wore tried together. 

The plaintiff, in the first named action, introduced. evidence, 
(and the same was not contradicted) to prove that in June, 1871, 
her husband, John S. French, was the owner of a cow, which • 
dropped a calf; that owing to the lateness of the season, he did 
not consider it of any value and was about to kill it, when the 
plaintiff stepped in and informed her husband that she would take 
and raise the calf by her own labor, and at her own expense, pro
vided she could have it for her own. To this proposition her hus
band assented. 

The plaintiff further testified that she did by her own labor 
raise said calf until it grew up to be a cow, and that it is the same 
replevied in this action. 

The plaintiff likewise introduced evidence tending to show that 
this cow from the time she first took possession of it to the time 
she_ was taken away by the defendant, was kept and fed both sum
mer and winter from the products of land owned by the plaintiff 
in her own right and without expense to her husband. 

In the second case, it was proved by the plaintiff, a young man 
of sixteen years of age, and son of John S . .Freneh, that in the 
spring of 1868, a lamb disowned by its mother, was found in the 
pasture of his father; that his father gave the lamb to him as his 
own provided he could make it live and raise it; that said lamb 
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was nursed and raised by him as a ''cosset" lamb ; that from this· 
lamb al1d its progeny came the sheep and lambs replevied in this 
suit; that the proceeds and income of these sheep had always been 
received by him and appropriated in purchasing school books, 
tuition, &c. 

The defendant in defense introduced an execution, recovered 
before the justices of the supreme judicial court, held at Paris, on 
the first Tuesdcty of December, 1874, in which said Holmes was 
plaintiff' and said John S. French was defendant, for $503.57 debt 
or damage, and $16.19 costs of suit, and upon which an execution 
issued. 

The writ upon which the judgment was founded and the exe
cution issued, was dated November, 14, 1873, and contained three 
counts, one on a p1·omissory note of said French, dated March 1, 
1868, payable to the plaintiff for one hundred dollars and interest. 
The second was on a note dated Jan nary 11, 1871, signed by said 
French and payable to the plaintiff, and for the sum of $129.69 

• with interest at nine per cent. The third count was on a note 
signed by the defendant and payable to the plaintiff, dated Jan
nary 11, 1872, for $172.43 on demand with interest at nine per 
cent. 

Upon this state of the case, the presiding justice ruled that if 
the defendant by the union of debts preeedent and subseq neut to 
the gifts sought to be impeached, had voluntarily placed him
self in the condition of a subsequent creditor, and if a snbsequent 
creditor, then he could not impeach the conveyance or gift from 
the debtor, John S. French, to his wife or son. 

This ruling was in entire accord with the decisions of this court. 
The defendant then offered and was permitted to prove against 

the seasonable objections of the plaintiff's counsel, that the note on 
the second count was given for the balance of principal and inter
est on a note given by said French to the defendant about fifteen 
years since, for fifty dollars and interest at the rate of twelve per 
cent., and that the note in third count was given for other 11otes 
due from said French to him, and that the new notes were for the 
principal and interest due on s~id notes with the accrued interest 
.at the rates specified in the notes taken up. 
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It is urged that the admission of this evidence is adverse to the 
decision of this court, in Bangor v. Warren, 34 Maine, 324. 
But as the exceptions rnust be sustained on other grounds, it be
comes unnecessary to examine and determine that question. 

The presiding justice· instructed the jury that a father in posses
sion of personal property of his own, which is liable to _be taken on 
execution to pay his debts, cannot "give such property to a minor 
child so that the gift shall be valid against an existing creditor." 

When a creditor contests a gift, sale or conveyance of his debtor ( 
as fraudulent, the question of fraud is a matter of fact to be deter- ) 
mined by the jury. It was held in Tlwcher v. Pliinney, 1 Allen, 
146, that in case of a voluntary conveyance, the question should 
be submitted to the jury to determine whether or not it was made 
with an intention to defraud creditors. Whether a voluntary con
veyance is in good faith or fraudulent as to creditors, is a question 
of fact for the jury, upon consideration of all the circumstances 
attending it. Pomeroy v. Bailey, 43 N. H. 118. In the case of 
a voluntary conveyance, as much as in other cases, the question is 
as to actual fraud, which must be passed upon by the jury. Jack-
80n v. Peek, 4 Wend. 300, 301. Whether the deed in Jack8on v. 
Timmerman, 7 W end.436, was fraudulent, "was," says Sutherland, 
J., "in this, as in all other cases, a question of fact for thejury. 
There is no such thing as fraud in law, as distinguished from fraud 
in fact." The presiding jnstice having ruled that the voluntary 
deed, which was contested, was void in law, and having withdrawn 
the consideration of the qnestion of fraud from the jury, a new 
trial was ordered. -

Now the ruling in question withdrew the question of fraud from 
the jury. The g. ift, sale or conveyance, though voluntary, is vali~ 
between the parties. It may be valid as to creditors. Wheth~: \ 

. it be so or not depends upon the condition of things at the .date 1 

of such gift, sale or conveyance, not on what may subsequently_) 
happen. Brackett v. Waite, 4 Vt. 389. According to the 
instruction, no gift by a father to a son, however rich the father, 
however trifling the value of the gift, "is valid against an existing 
creditor." The attendant and surrounding circnm~tances are 
ignored. The rule laid down precludes all investigation, all expla-



190 FRENCH V. HOLMES. 

nation. The broad proposition is made that every gift is per se 
invalid as against an existing creditor. A valid gift could not be 
made, however rich the gi vcr, if he should happen to be indebted. 
No evidence is receivable to establish its validity. The ruling 
stamps with fraud a transaction, which no reasonable man could 
regard in fact as fraudulent. The jury must have understood the 
rule as inexorable and inflexible, for no jury could be found which 
would declare the gift of a feeble lamb, just born and disowned by 
its mother, by a father to his son, as a fraud upon and invalid as 
against creditors, unless compelled thereto by instructions of the 
most peremptory character. 

The rnling of the presiding judge was in other respects adverse 
to the entire weight of judicial authority. In Thache1· v. Phin
ney, 7 Allen, 146, Bigelow, C. J., says: "A voluntary convey
ance is not per se fraudulent as a.gain st creditors. No doubt, such 
a conveyance, by a person who was deeply in debt, especially of a 
large and substantial portion of his estate, would be very strong 
evidence of a fraudnlent intent. But such deed is not necessarily 
void." "The better doctrine seems to us to be," remarks Bigelow, 
0. J., in Lerow v. Wilmarth, 9 Allen, 382, "that there is, as appli
cable to voluntary conveyances made on a meritorious considera
tion, as of blood and affection, no absolute presumption of fraud 
which entirely disregards the intent and purpose of the conveyance, 
if the grantor happened to be indebted at the time it was made, 
but that such a conveyance under such circumstances affords only 
prima facie or presumptive evidence of fraud, which may be rebut
ted and controlled." 

This view of the bw is fully affirmed in New Hampshire, in an 
elaborate opinion of Bellows, J., in Pomeroy v. Bailey, 43 N. H. 
118. In Salmon v. Bennett, 1 Conn. 525, Swift, C. J., says that 
mere indebtedness will not render a voluntary conveyance void 
as to creditors, where it is a provision for a child in consideration 
of love and affection. To the same effect is the deeision of the 
supreme court of Vermont, in Brackett v. Waite, 4 Vt. 389. So, 
in Hinde's lessee v. Longworth, 11 Wheat. 199, Thompson, J., in 
delivering the opinion of the court, says, "a deed from a parent to 
a child, for the consideration of love and affection, is not absolutely 
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void as to creditors. It may be so under certain circumstances ; 
but the mere fact of being in debt to a small amonnt, would not 
make the deed fraudulent, if it could be shown that the grantor 
was in prosperous circumstances, &c. The want of a valuable 
consideration may be a badge of fraud, but it is only presumptive 
and not conclusive evidence of it, and may be met and rebutted by 
evidence on the other side.Z' 

In Mateer v. Hissirn, 3 Penn. 164, it was said by Ruston, J., in 
delivering the opinion of the court, that the Stat. 13 Eliz. c. 5, 
docs not render void a conveyanee made by a man simply because 
he is indebted. There must be a debt bearing some propor.tion 
to the property retained, which may render its payment doubtful. 
Whether it is fraudulent or not is for the jury. Chambers v. Spen
cer, 5 Watts. Pa. 404. Under the statute of Elizabeth voluntary 
conveyances to children as such are not absolutely void. Smith v. 
Reavis, 7 Ired. 341. In Arnett v. Wanett, 6 Ired. 43, the court 
commenting on the case of 0' Daniel v. Crawford, 4 Dev. (N. 0.) 
L. 197, which had been eited, say that it does not establish the doc
~rine that a voluntary gift is void by the cornmon law against all 
debts of the do nee existing at the time. In I1ehr v. Smith, 20 
Wall. 31, these views are folly affirmed as being in entire accord 
with the weight of judicial authority. 

The latest English decisions are in accordance with these views. 
In Kent v. Riley, L. R. 14 Equity cases, 190, it was held that in 
the absence of actual intent to defeat, delay or hinder creditors, a 
voluntary settlement, made by a seller in embarrassed circum
stances, but having property not included in the settlement ample 
for payment of the debts owing by him at the time of making it, 
'may be supported against creditors, although debts due at the date 
of the settlement may to a considerable extent remain unpaid. In 
other words, the conveyance though voluntary is not to be regarded 
as per se fraudulent as to existing creditors. Indeed in that case 
the counsel opposing the settlement admitted "that the mere fact 
of a man owing a few debts at the time he makes a voluntary settle
ment will not afford sufficient ground for setting aside a deed." 

The ruling given by the presiding justice was based upon and 
is in accordance with the opinion of Chancellor Kent, in Reade v. 
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Livingston, 3 Johns. Oh. 481, 500, in which he says: "The conclu
sion to be drawn from the cases is, that if the party be indebted at 
the time of the voluntary settlement, it is presumed to be frandu
lent in respect to snch debts, and no circumstances will permit those 
debts to be affected by the settlement or repel the legal presumption 
of fraud. The presnmption of law, in this case, does not depend upon 
the amount of debts, or the extent of the, property in settlement, or 
the circumstances of the case. . . The law has therefore wisely 
disabled the debtor from making any voluntary settlement of his 
estate, to stand in the way of his e~isting debts." But the reason
ing of Chancellor Kent does not apply to a case like the present. 

It relates to the settlements of estates, not mere gifts almost val
ueless, and by which the creditor would neither be hindered, 
delayed or defrauded. Its language excludes the consideration of 
all the circmnstances attending the gift. It stamps with the mark 
of fraud any gift or conveyance, however inconsiderable its value, 
so that a millionaire, if in his prosperity, he should make a pre~
ent, and subseqnently his riches should take to themslves wings 
and fly away, the gift would be available to any one who happened 
to have been a creditor at the date of such gift. It creates a lien 
upon all the property of a man, so that if he owes a debt notwith
standing his solvency, he ean make no gift, which may not there
after in case of misfortune, be defeated. Now the extreme doc
trine, as we have seen, has been repudiated by the clear weight of 
judicial authority. In New York, the case of Reade v. Living
ston was referred to in Seward v. Jackson, 8 Cow. 406, and ov~r~ 
ruled. In delivering his opinion, Chancellor Jones says: "I should 
hesitate to act upo~ the principle, that a voluntary deed to chil
dren is absolutely void, as against creditors having debts-owing to 
them at the time, and that no facts or circumstances can be suffi
cient to repel the legal pres,umption of fraud." The conclusion, 
reached by a majol'ity of the court of errors, was that a conveyance 
or settlement, in consideration of blood and natural affection though 
by one indebted at the time, is prima facie only, and not conclu
sively fraudnlent. The doctrine of this c'.1se has ever since been 
recognized as the law of New York. Chancellor Wal worth so lays 
down the law in Bank of U. S. v. J-Iousman, 6 Paige, 526. In 
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Holden v. Burnham, 63 N. Y. 74, it was held that a voluntary 
conveyance by a husband, through a third person, to his wife, is not 
necessarily or presnmptively fraudulent; the want of consideration 
is simply a circumstance bearing upon the question of fraud, which 
is a fact for the jury. 

It may be regarded as established law that mere indebtedness is 
not sufficient to render a voluntary conveyance void. Consequently 
a man, though indebted, may make a valid gift. Whether it fa 
fraudulent or not, is to be determined by the jury upon a full 
knowledge of all the facts and the circumstances of the case. 

But this ruling of the presiding judge forbade all explanation, 
for if a father could not make a gift so as to be valid as to credi
tors it would be idle to offer explanations, or to endeavor to establish 
the good faith of a gift which could not legally be made. It would 
be to attempt an impossibility. 

2. The counsel for the plaintiff requested the court to instruct 
the jury (1) "that a gift to a wife by a husband, to be invalid as to 
the creditors, must be of some pecuniary value to such creditors. 
(2) that it was for the jury to find in these cases, whether the calf 
or the lamb, at the time of the gifts, was of any pecuniary value 
to such creditors; and if they were not, then the plaintiffs were 
entitled to their verdict." 

The presiding justice declined to give the requested instructions, 
in the following words. "I decline so to instruct you. It is not 
a question of value, but of title." 

This was a case, where the question was of fraudulent intent on 
the part of the donor at the time of the gifts. They could not be 
regarded as fraudulent if from their almost infinitesimal value the 
rights of the creditor would not thereby be impaired. The defend
ant's claim is that the voluntary gift by a father to a child, of a 
laml;> just born, and which the mother refused to recognize was per 
Be conclusive proof of a fraudulent intent on the part of the father 
to defraud his creditors, which no amount of evidence could dis
prove. If the lamb were attachable and attached, it would not have 
sold for the fees of the officer making the sale on execution, much 
less would it for the costs of obtaining the judgment upon which 
the execution would issue. If exempt and therefore not attacha-

VOL. Lxvn. 13 
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ble,it was clearly no interference with the rights of creditors. Now 
could such a gift hinder, delay or defraud creditors? The 
fraudulent intent is to be collected from the comparative value and 
magnitude of the gift. Can any one believe the· existence of a 
fraudulent intent? ''Trivial gifts," observes Marshall, 0. J., in 
Hopkirk v. Randolph, 2 Brock, 140, "made without any view to 
creditors, with intentions obviously fair and proper, do not seem 
from his language (referring to the opinion of Hardwick, Oh. in 
Russett v. Hammond, 1 Atk. 13) to have been on the mind of the 
judge. . In Taylor v. Jones, 2 Atk. 600, the master of the rolls 
said: 'I look upon it as being a standing rule, as to creditors, for 
a valuable consideration that it, (referring to a voluntary settle
ment after marriage,) is always looked upon as fraudulent and 
within 13 Eliz. c. 5.' "This expression," continues Marshall, 0. J., 
"is a very comprehensive one; but it is applied expressly to a family 
ijettlement, not to an inconsiderable gift, and is used in a ·case in 
which the settler reserved to himself an interest for life." In the 
case under consideration the gifts were of two negro girls and a 
riding horse. "They," continued the Chief Justice, ''do not differ 
much from wedding clothes, if rather more expensive than usual, 
from jewels, or an instrument of music, given by a man whose cir
cumstances justified the gift. I have never known a case in which 
such gifts, so made, have been called in question. These· gifts 
come, I think, completely. within that class of presents, which, 
according to the case reported by Ambler, (Patridge v. Goss, Amb. 
596) ought to be excepted from the general rule in favor of credi
tors." The gift of the waiting maids was regarded as clear, but 
there is an intimation of doubt as to that of the horse, but on the 
whole the court sustained both, a~rming the general doctrine 
that there is no inflexible rule declaring all voluntary gifts are fraud
ulent as to creditors, without regard to the attendant circumstances. 
Bump on Fraudulent Conveyances, 289, et seq. 

3. The principles and rules applicable to the gift of the lamb 
apply with increased force to the calf the debtor was about killing, 
but which he gave the wife, by whom and on whose farm it was 
kept and fed without expense to him. In this case it is obvious 
that the only interest the creditor can equitably have, (if he have 
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any whatsoever) is in the young calf as its value was at the time 
when the debtor was about to kill it. He ,certainly ha$' none in 
the increased value arising from the care and the feeding of the 
calf by the wife on her own land. 

But it is claimed that by R. S., c. 61, § 1, which provides that 
"when payment was paid for property conveyed to her from the 
property of her husband, or it was conveyed by him to her with
out a rnluable consideration made therefor, it may be taken as the 
property of her husband· to pay his debts contracted before such 
purchase." 

The meaning of this section is obvious. It was the object of 
the act to protect the wife. The husband may make a gift to his 
wife. The statute implies it. The gift is as valid if made to the 
wife as if made to any one else. Tl~is must be the law, else the 
result will be that there is difference between a gift to a wife and 
to a stranger, and that, too, in a statute specially enacted for the 
protection of wives in the control and enjoyment of their estates. 

The gift from the husband to the wife is Yalid unless fraudulent 
as to existing creditors. The general principles governing sales 
and conveyances fraudulent as to creditors are thus specifically made 
applicable to sales and conveyances from the husband to the wife. 

By recurring to the original act of August 2, 1847, c. 27, § 2, 
this will be made clear. By that section it was provided that "the 
said first section shall be subject to the proviso, that if it shall 
appear that the property so possessed, being purchased after mar
riage, was purchased with the money or other property of the 
husband, was conveyed by him to the wife directly or indirectly, 
without adequate consideration and so that the creditors of the 
husband might thereby be defrauded, the same shall be held for the 
payment of the prior contracted debts of the husband." "This," as 
Wells, ,J., says, in Johnson v. Stillings, 35 Maine, 427, "in case of 
fraud, loads the property transferred with the prior debts of the . 
husband," but not otherwise. In the revision of 1857, the words, 
"so that the creditors of the husband might thereby be defrauded," 
are omitted as unnecessary. "The statute," says Shepley, C. J., in 
Davis v. Herrick, 37 Maine, 397, "was intended to allow a hus
band to pay for property conveyed to his wife, with his own-money 
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or prope~ty, and to allow his wife to hold it, unless the creditors 
then existing of the husband should thereby be defrauded." The 
same view after the revision, was held in Winslow v. Gilbreth, 50 
Maine, 90, 94, the court remarking that "the statute authorizes 
the wife to take a conveyance, and her rights, under it, are entitled 
to the protection afforded other grantees." In Randall v. Lunt, 
51 Maine, 246, it was held that ai husband, though insolvent, might 
convey land to her in payment of his note to her, provided there 
was no intent to hinder, delay or defraud creditors. 

It is thus seen that the wife's position as a donee from her hus
band differs in no respect from that of any other donee of his. 

The rulings of the court, as we have seen, were erroneous. 
The verdict was manifestly against evidence, for no man can 

believe that the gifts in question, almost utterly valueless as they 
are, were made with the intent to hinder, delay or defraud credi
tors ; but whether they were so or not, the jury were precluded by 
the inexorable rule of law laid down for their guidance from con
sidering or determining the question of fraud. 

Motion and exceptions sustained. 

DICKERSON, DANFORTH, PETERS and LIBBEY, JJ., concurred. 

VIRGIN, J., concurred in the result. BARRows, J., dissented. 

WILLIAM B. WHITE vs. THoMA.S H. BROWN, administrator. 

Oxford. Decided September 13, 1877. 

Witness. 

If a party who is excluded from testifying under a general rule of law would 
avail himself of a right to testify under an exception, he should make his 
claim to testify under the exception appear at the trial. 

R. S., c. 66, § 5, provides that commissioners of insolvent estates may requ~re a· 
claimant to be sworn, and may examine him on all matters relating to his 
claim. Held, that this provision gives him no privilege to be a witness at his 
own instance as a matter of right. 

R. S., c. 66, § 15, provides for an appeal, and that on trial before the court or 
referees the creditor may be examined on oath, as before commissioners. 
Held, that this provision gives him no claim to testify as matter of right 
before a referee. 

ON EXOEPTIONS. 
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AssuMPSIT for money had and received. The case comes up by 
appeal from the decision of the commissioners of insolvency, reject
ing the claim of the plaintiff filed against the estate of Bezaleel 
White, of which estate the defendant was administrator. By con
sent of parties the action was referred. At the hearing the plain
tiff was sworn, and claimed the right to testify as a witness. The 
referee ruled as matter of law that he had no such right, and 
excluded him. The defendant did not offer himself as a witness 
or testify. The plaintiff objected to the acceptance of the award 
of the referee, which was for the defendant, because of the exclu
sion and of the ruling. The presiding justice overruled the objec
tions as matter of law and accepted the report; and the plaintiff 
alleged exceptions. 

J. J. Perry, for the plaintiff. 

A. Black, for the defendant. 

APPLETON, 0. J. The ruling of the presiding justice is clearly 
correct. The defendant was an administrator and did not testify. 
The plaintiff was not a witness under any of the provisions of R. 
S., c. 82 unless he could bring himself within the exceptions enum
erated in § 87. It was for him to do it. The general rule is the 
exclusion of a party, whose opponent is ai1 executor or administra
tor. The exception must be shown to exist, else the general rule 
obtains. 

For the same reason, the plaintiff does not bring his claim to 
testify, within c. 145, of the acts of 1873. 

By R. S., c. 66, § 5, claims against an insolvent estate must be 
supported by affidavit. The commissioners, before whom the claim 
is presented for allowance, "may require a claimant to be sworn, 
and may examine him on all matters relating to his claim." Re 
is only sworn at the requirement of the commissioners, never at 
his own instance. 

By c. 66, § 15, an appeal may be taken. By § 15, "on trial 
before the court or referees, the creditor may be examined on oath, 
as before commissioners, and with the like effect if he refuses to be 
examined ;" that is, that his claim will be rejected as provided by 
§ 6, in case of such refusal. 

• 
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The plaintiff was not a witness at his own instance before com
m1ss10ners. He was to be examined only when required by them 
and the examination was to be by them. The same limitation 
holds on the trial before the court or a reference, Horse v. Page, 
25 Maine, 496. Gould v. Oarlton, 55 Maine, 511, 514. 

EilJeeptions overruled. 

WAL'rON, BARR<?ws, VIRGIN, PETERS and LIBBEY, JJ., concurred. 

LuoELIA E. CHAPMAN et al. vs. HEZEKIAH S. PINGREE. 

Oxford. Decided October 31, 1877. 

Deed. Estoppel • 

.A gra.nt of a township of land upon condition that the grantee settle thereon 
a specific number of families within a specified time, is a grant upon a con
dition subsequent . 

.A conveyance upon a condition subsequent vests the title in the grantee sub
ject to its being revested in the grantor by entry for breach of the condition. 

When one claiming title to land stands by, and, without objection, knowingly 
suffers another to execute and deliver a deed thereof to an innocent pur
chaser who believes he is obtaining the legal title thereto, he is thereby 
estopped to set up title thereto against the ,successor of such purchaser. 

ON REPORT. 

TRESPASS quare clausum. 

J. J. Perry, for the plaintiffs. 

S. F. G,ibson, for the defendant. 

VIRGIN, J. The defendant admits that he entered upon, and 
cut and carried away the hay from the locus described in the writ, 
which consists of a twenty-five acre parcel of that part of lot 3, R. 
7 in Riley Plantation, lying on the north side of Sunday River 
which flows through the lot; that it is the same twenty-five acres 
set-off by levy of an execution, Luther ·Perkins v. Mary Pingree, 
September 21, 1859 ; and that the judgment and levy were in all 
respects in conformity with law. 

In a former action of alleged trespass upon the same locus 
brought by this defendant against a servant of these plaintiffs 
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(Pingree v. Oh.apman, not yet published) wherein the plaintiff in 
that action relied for his title upon a deed dated July 7, 1869, 
from Olive S. Littlehale to himself, this court decided that the land 
covered by the Perkins levy was expressly excepted in that deed; 
that the grantee, therefore, derived no title thereby, and gave 
judgment against him. Now, this defendant claims title through 
a quitclaim deed from the same Olive S. Littlehale, not containing 
th~ exception mentioned, but purporting to release to the defend
ant all her interest in so much of lot 3 as lies on the north side of 
the river, (which includes the locus) which I. B. Bradley released 
to her by his deed of August 27, 1860. But the latter deed from 
Olive S. Littlehale to the defendant was not executed until Sep
tember 17, 1875, nearly four years after the trespass complained 
of, and alone could afford him no defense. We, therefore, might 
well stop here .and give judgment for the plaintiffs, had not the 
parties, submitted to our determination, "upon the facts agreed 
and evidence presented, the question of title, as between these 
parties to the land covered by the Perkins levy." 

The defendant claims title from the commonwealth of Massa•· 
chusetts through the mesne conveyances by I. B. Bradley and 
Olive S. Littlehale, as follows: 

In January, 1796, the commonwealth, by its committee, duly 
appointed and empowered, in consideration of $4596.17, conveyed 
to one Phebe Ketchum, 26,000 acres of land, being what is now 
known as Riley Plantation, in the county of Oxford, on condition 
that the grantee settle thereon twenty-five families within a cer
tain specified time. This condition being in its nature a condition 
subsequent, the title, in accordance with well established rules of 
law, passed to the grantee, subject to its being revested in the 
grantor by entry for breach of the condition. 

By a resolve passed by the general court, on March 14, 1845, 
the land agent was directed to•take such measures as he deemed 
necessary, to recover to the•commonwealth the possession of lands 
conveyed, as this township was, in those cases where the condition_ 
had not been complied with, provided that compliance with the 
provisions of a resolve passed April 1, 1836, relating to fulfilling the 
conditions of the sale of public lands, shall be deemed a satisfac-
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tory performance of the conditions; and provided further that 
the land agent shall first give notice to the delinquent proprietors 
as therein prescribed, and they faH to give evidence to him neces
sary to prove their title complete, on or before the succeeding 
December. 

The resolve of ..April 1, 1836, is not in the reported evidence 
and we cannot take judicial notice thereof. Simrnons v. Jacobs, 
52 Maine, 147. However, from certain recitals in the deed of 
release, of February 23, 1848, from the land agent of Massachusetts 
to I. B. Bradley, (under which the defendant claims) it might seem 
that the resolve of April 1, 1836,in cases where the settling duty had 
not been fully performed, commuted so much thereof as remained 
unperformed on June 1, 1836, to the payment of $30 for each defi
cient family, with interest after that date; and that Bradley paid 
for three deficient families. Giving to these recitals the fnll force 
of legitimate evidence, we are still left without means of knowing 
how lot 3, R. 7 would be affected thereby; for there is no evidence 
that the land agent ever undertook any action under the resolve of 
March 14, 1845, to revest the title in the commonwealth, or that 
Bradley did so after the release of the township to him. 

Bradley having received the interest of Massachusetts in the 
whole township, by his deed of quitclaim, of August 27, 1860, for 
a nominal consideration, released his interest in that part only of 
lot 3 lying north of the river, to Olive S. Littlehale, who, by her 
deed of quitclaim, of July 7, 1869, released the interest in the same 
which she derived from Bradley, "excepting a certain set-off of 
some twenty-five acres or less to one Luther Perkins," to the 
defendant, who, (as decided in Pingree v. Chapman, supra) 
derived no title thereby to the locus. The last link in the defend
ant's chain of record title, is another deed of quitclaim, of Sep
tember 17, 1875, from the same Olive S. Littlehale to him, not 
containing the exception of the Ferkins levy mentioned in her 
former deed, but concluding the description of the premises in 
the following language: "Meaning and intending hereby to con~ 
vey to said Pingree the same real estate which I. B. Bradley con
veyed to me by his deed dated August 27, 1860." 

These last three deeds fail to show any title in the defendant ; 
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and the dates and substance of the last two are stated here for a 
purpose to be hereafter i10ticed. 

The plaintiffs trace their title, through sundry mesne convey
ances, from Alden Blossom, as follows: 

On July 28, 1834, Blossom, as sheriff of the county of Oxford, 
by virtue of a warrant from the state treasurer, sold and conveyed 
the whole township, to R. K. Goodenow; who, on January 11, 
1841, sold and conveyed lot 3, R. 7, to Lot S. Uobnrn; who, on 
November 12, 1844, conveyed said lot to Hezekiah Pingree, who 
died some time in 1852, jnst when does not appear, but, as the 
defendant claims, jnst before May 20, 1852, when his son, S. 0. 
Pingree, by his deed of warranty, of that· date, conveyed that part 
of the lot lying on the north side of the river, to John Glidden ; 
who, five days thereafterwards, to wit, on May 25, 1852, by deed of 
mortgage and on March 11, 1858, by deed of warranty, conveyed 
the same part of said lot to Mary Pingree. On September 21, 
1859, Luther Perkins, having duly recovered a judgment in the 
supreme judicial court against Mary Pingree, and duly levied his 
execution on the locus in quo, conveyed. the same by his deed of 
warranty, of April 28, 1866, to the plilintiffs, who, with their pred
ecessors, have held the exclusive possession of the premisea ever 
since the date of Goodenow's deed to Coburn, in 1841. 

It is said this state conld not tax the township in 1833, becanse 
of the provision in the constitution, Art. X, § 1, which declares 
that the '"lands within said district ( of Maine) which shall belong 
to the commonwealth, shall be free from taxation while the title 
to the said lands remain in the commonwealth." But as already 
seen, the title to these lands was not in the commonwealth after 
the conveyance to Phebe Ketchum in 1796. 

It is also urged that when Hezekiah Pingree died, in 1852, he· 
left as children and heirs, two sons, S. 0. Pingree and Hezekiah 
S. Pingree, the defendant, and one daughter, Olive S. Littlehale; 
that there being no evidence of any release from the defendant to 
his brother, S. 0. Pingree, they were tenants in common of the 
estate inherited from their deceased father ; and that although S. 
0. Pingree's deed of warranty, of .May 20, 1852, purported to con
vey the whole estate described therein to Glidden, it would in fact 
convey only an undivided part at best. 
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It appears, however, that the Pingrees, Olive S. Littlehale and 
Coburn were neighbors; that S. 0. Pingree's deed to Glidden was 
a warranty of the entire fee in the land on the north side of the 
river; that within five days there~fter, Glidden mortgaged the 
same to the mother of the Pingree children, to secure to her the 
payment of $25 annually during her natural life; that on March 
11, 1858, Glidden conveyed the same to her, by deed of warranty 
the execution of which was witnessed by the defendant, and in 
which the same premises are described and S. 0. Pingree's deed to 
Glidden expressly referred to "for further particulars in relation 
to said lot;" that this last named deed, by its terms, conveyed the 
premises "as full satisfaction for all demands existing between the 
said Mary Pingree and the said John Glidden up to tliis date;'' 
that neither in this nor in the former action, has the defendant, 
either in his own right, or through any conveyance or license, ver
bal or written from his sister Olive, pretended to set up any rights 
to the premises by descent. These facts all tend to show that there 
must have been in fact some division of the lot among the heirs 
whereby S. 0. Pingree derived the full title to that portion on the 
north side of the river. However this may be, the circumstances 
satisfy us beyond all cavil, that the defendant was connusant of 
these transactions made for his mother's support, and that when he 
witnessed the execution of Glidden's deed to her, he knew its con
tents. And having thus stood by, and knowingly suffered the con
veyance to be made, under an impression and belief on the part of 
the parties thereto that the legal title thereby passed, without mak
ing known his own title, (if he had any) the law will not permit 
him to be heard in setting up such claim now against the succes
.sors in title of his mother. 

Onr conclusion is, that the plaintiffs shall have judgment accord
ing to the terms of the report; and that as between these parties 
upon the facts agreed and the evidence presented in the report, 
the plaintiffs have the better title to the land covered by the levy. 

APPLETON, C. J., DICKERSON, BARROWS, DANFORTH and LIBBEY, 

JJ., .concurred. 
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BERNA.RD MARBLE vs. ALBE~T G. HINDS. 

Oxford. Decided November 16, 1877. 

LimUations, statute of. 

203 

The plaintiff having a claim against the defendant for balance of account, the· 
last item of which would be barred by the statute of limitations on Septem
ber 3, 1874, commenced a suit thereon on the second of the same September, 
returnable at a term of the supreme judicial court to be holden on the first 
Tuesday of December ensuing, retained the writ till the day preceding the 
last day of service, when he sent it by mail to a deputy sheriff in another 
town, where, in the ordinary course of mail, it would arrive on the day of 
its transmission; but it did not reach the deputy in season for service. 
Held, that the failure of service was not the result of unavoidable accident, 
within R. S., c. 81, § 87. 

The writ first sued out was for a balance of account for $75. The second suit 
was for an account, the items of which amounted to $223.57, but no credit 

• was given. Held, that the second suit was not an action for the same 
demand as was first sued, within§ 87. 

ON EXCEPTIONS. 

AssuMPSIT, on aceount ann.exed on a bill of items commencing 
May 24, 1866, and ending September 3, 1868, amounting to 
$223.57, on which no credit was given. The writ was dated 
November 21, 1874. 

Plea, statute of limitations. 
Replication, a prior writ seasonably made on the same demand 

and a failure of service by unavoidable accident, setting out in 
substance that, September 2, 1874, the plaintiff sued out a writ 
against the defendant on account annexed for $75, for a balance 
of the same account sued for in this writ; that he mailed it at Dix
field, on Monday, November 14, to the deputy sheriff at Oxford, 
in season for it to reach Oxford on that day; that there was a daily 
mail between Dixfield and Oxford, and that the time of service did 
not expire until midnight of the next day after which the letter 
should have arrived at Oxford by due course of mail, and that the 
letter did not reach the deputy sheriff in season for service. To 
the replication the defendant demurred, because the failure of ser
vice was not an unavoidable accident, but in consequence of the 
negligence of the plaintiff or his counsel, and because the demand 
named in the second writ was not the same demand named in the 
first writ. 
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The presiding justice overruled the demurrer and adjudged the 
replication good ; and the defendant alleged exceptions. 

J. J. Pe,·ry, for the defendant, distinguished the case at bar 
from Bullock v. _Dean, 12 Met. 15. In that case, the court said 
"the creditor seasonably commenced his suit, and placed his writ, 
as he believed and had good reason to belieYe, in the hands of a 
proper officer for service. But by mistake he described the resi
dence of the debtor as he had known it, and as it was until· a short 
time before, when he had changed it to another town and county, 
of which it does not appear the plaintiff had any knowledge, and 
which the officer, who was charged with the service, did not sea
sonably discover." A very different case from the one at bar. 

E. Foster,jr., for the plaintiff, relied upon the case of Bullock 
v. Dean, cited by the defendant's counsel. 

APPLETON, 0. J. This is an action of assumpsit on an account 
annexed, the last item of which bears the date of September 3, 
1868. The writ is dated November. 21, 1874. More than six 
years had elapsed after the last item of the plaintiff's account, 
when this snit was commenced. To this suit the defendant has 
pleaded the general issue and the statute of limitations. 

The plaintiff, to avoid the effect of this plea, has filed a replica
tion, by which he seeks to bring himself within the provisions of 
R. S., c. 81, § 87, which is in these words: "When a writ tails of 
a sufficient service or return by unavoidable accident, or default, 
or negligence of the officer to whom it was delivered or directed, 
or is abated, or the action otherwise defeated for any matter of 
form, or by the death of either party; or if a judgment for the 
plaintiff is reversed on a writ of error, the plaintiff may commence 
a new action on the same demand within six months after the 
abatement or determination of th~ original suit, or reversal of the 
judgment; and if he dies and the cause of action survives, his 
executor or administrator may commence such new action within 
said six months." 

The plaintiff, in his replication, says that he "on the second day 
of September, A. D. 1874, being within the six years next after 
the last item in said plaintiff's account, sued out from the supreme 

• 
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judicial court within and for the county of Oxford, a writ in due 
form of law against the said defendant, upon an account annexed 
thereto, which account annexed was for a balance of the same 
account named and sued for in this writ, and which said writ was 
returnable at the December term of said conr~ then next to be 
holden at Paris, in said county of Oxford; a11d ou the fourteenth 
day of November next following the date of said writ, the plaintiff 
by his attorney duly mailed said writ at the post office in Dixfield, 
addressed to Samuel T. Beal, at Oxford, then a deputy sheriff for 
said county, and residing at Oxford, and in season for said writ to 
go by mail to said Oxford on said fourteenth day of November, 
which said day was Monday, thereby leaving that day and all the 
next for the service of said writ, the time for service of precepts 
expiring at midnight on the sixteenth day of November, the day 
following that on which said writ was mailed as aforesaid; there 
was a daily mail between said Dixfield and said Oxford, and the 
officer to whom said writ was directed was instructed by letter 
enclosed with said writ to serve said writ and make due return of 
the same; that said writ by the ordinary mail conveyance would 
reach said Oxford in season for service on the same day on which 
it left said Dixfield, but the officer to whom said writ was directed 
failed to receive said writ in season for service on said defendant 
for said December term, and so said writ failed of sufficient service 
by unavoidable accident; and thereafterwards, to wit, on the 21st 
of November, A. D. 1874, this action was commenced, it being 
within six months next after the determination of the original suit 
above named, and this action being upon the same demand as that 
named in the original suit as balance of account between these 
parties," &c. 

"The term unavoidable accident," observes Shaw, 0. J., in Bul
lock v. Dean, 12 Met. 15, "we think, must have a reasonable con
struction, and does not mean to limit the case to a cause which no 
possible diligence could guard against, but an unforeseen cause, 
preventing the service of the writ, where due diligence has been 
used by the creditor to commence his suit seasonably, by the due 
and ordin11ry course of law." 

Here is no failure by unavoidable accident. The plaintiff claims 
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that his writ was made on September 2, 1874. The writ, if then 
made, remained in the hands of the pla~ntiff or his attorney until 
November 14th, following. There was ample time in which the 
service could have been made. It was gross neglect on the plain
tiff's part that the writ was not sooner forwarded. That can not 

' be deemed unavoidable aecident, which could have been so easily 
avoided. The risks of the probable absence of the deputy sheriff 
from home on the last day of service and of the possible miscar
riage of the mail were unnecessarily and negligently incurred. In 
no sense can an unavoidable accident be regarded as existing. 

The demand sued in this action is not the samP, demand as that 
in suit in the first named writ. This action is upon an account 
annexed for the amount of $223.57, the several items of which are 
specifically set forth. The first named suit was for "balance of 
account" $75.00. In this suit there is no credit and no balance 
stated. The plaintiff, on default, would be entitled to the amount 
sued for, $233.57. In the first suit on default, he could only recov
er $75.00. It is obvious that the demands cannot by any leger-
demain be made the same. The present defendant would be 
compelled to prove the items in payment or set-off, by which the 
plaintiff's balance would be made the same as that originally 
claimed. A snit for the balance of an account and one for the 
account without any credit to show tI1e balance cannot be deemed 
as identical. Exceptions sustained. 

Re;1lication bad. 
Plea good. 

DICKERSON, BARROWS, DANFORTH, VIRGIN and LIBBEY, JJ., con
curred. 

CHARLES H. LEWIS VB. DANIEL SMART. 

Oxford. Decided December 28, 1877. 

Replevin. Trial. 

Where the defendant in replevin with the general issue pleads also property 
in himself and in third parties whose bailiff he is, avows the taking and 
demands a return, it is not necessary for the plaintiff to prove a demand for 
the goods previous to suing out the writ of replevin. 

Seaver v. Dingley, 4 Main~, 306, reaffirmed. 
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After a trial upon the question of property in the goods presented by such 
pleadings, the defendant cannot be heard to complain of alleged errors and 
delects in instructions given as to what would constitute a 4e~and and 
refusal. Such instructions are immaterial. 

The plaintiff delivered to the defendant a letter from his son at the time he 
signed the mortgage note and pointed out to the plaintiff the propocty 
included in the mortgage. There was no evidence given or queation asked 
as to the contents of the letter. The presiding justice said to the jury: "Was 
it a letter giving some directions from young Smart to his father in connec
tion with that property? You have a ri~ht to draw all proper inferences in 
regard to it, whether it was in regard to that matter or not." Held, that 
the occurrence was one which the jury might properly consider on the ques
tion of the estoppel claimed against the defendant; and that the inquiry did 
not amount to the expression of an opinion and was not exceptionable. 

It is proper for the judge in settling exceptions to require the excepting party 
to state such parts of the testimony as may have a bearing upon the question 
of the pertinency of the instructions. 

0 N EXCEPTIONS. 

REPLEVIN of a yoke of oxen, a cow, a horse and a wagon. 

The defendant pleaded title in himself to the oxen, cow and 
wagon, and. that the horse belonged to the estate of his deceased 
wife (which had not been administered upon) and that she left 
children, and denied the title or right of possession .of the plaintiff, 
and introduced testimony tending to prove the truth of his plea. 

The plaintiff claimed title in himself and also that the defendant 
was estopped by his acts to deny the title and right of possession 
of the plaintiff, and introduced testimony, uncontradicted, that in 
1875, he and Daniel R. Smart, son of the defendant, were for a 
short time partners in trade, in Boston ; that in May of that year, 
the plaintiff sold out to Daniel R. and took his note for $400, pay
able in ten months, secured by a bill of sale, absolute in form, of 
the property replevied, which was then in the possession of the 
defendant in Sweden, Maine, on the farm of his deceased wife, 
where the defendant the,1 and has ever since resided ; that Daniel 
R. then represented to the plaintiff that the property was his, that 
his father, the defendant, would sign the $400 note, and that the 
plaintiff should then pay a certain note of about$ 300 then held by 
one J. E. Hutchins of Lovell, signed by the defendant and D. R. 
Smart, and also by the plaintiff as surety; that in a few days there
af~er the plaintiff and his father, who then lived in Lovell, went to 
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the defendant's residence, exhibited to him the bill of sale and $400 
note, and at the same time gave the defendant a letter from his 
son, D. R. Smart; that the defendant pointed out the property 
deseribcd in the bill of sale, at the plaintiff's request, made no 
objections to the bill of sale, and did not d,jny the title of his son, 
D. R. Smart; that the plaintiff paid the $300 note to Hutchins; 
and that the property was left and remained in the possession of 
the defendant until June, 1876, when it was taken by the officer 
on this writ. The plaintiff and defendant both testified to the cir
cumstances and the conversation attending the delivery of the let
ter ; there was no notice to produce the letter at the trial, nor any 
question asked as to its contents. There was testimony tending to 
show the admission of the defendant that the goods and chattels 
replevied were the individual property of his son, D. R. Smart. 

The defendant, on cross-examination, on being asked why, when 
the bill of sale, note and letter were handed to him and he pointed 
out the property, he did not tell the plaintiff that the property was 
not the property of D. R. Smart, answered, "for fear the thing 
would burst up, fall in." 

The presiding justice, among other things, said to the jury: 
"what were the contents of that letter, which both Smart and Lewis.· 
testified Lewis brought there f~om young Smart and handed to his 
father, the defendant; its contents have not been put in. Was it 
in regard to this matter? Did it contain some directions from 
young Smart to his father in connection with that property? You 
have the right to draw all proper inferences in regard to it, whether . 
it was in regard to that matter OJ' not." 

The presiding justice charged the jury at length as to what would 
constitute a demand and refusal, in terms which it becomes unnec
essary to state. 

The verdict was for the plaintiff; and the defendant alleged 
exceptions . 

.A.. Black, for the defendant. 

A. H. Walker, .D. R. Hastings, with him, for the plaintiff. 

BARRows, J. The owner or person entitled to the possession of 
chattels may, under our statutes, replevy them from any one who 
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has wrongfully taken them, or, who coming rightfully into posses
sion of them, wrongfully detains them from him. One or the other 
of two different and entirely inconsistent contentions is liable to 
arise in a suit of this sort, depending on the defendant's pleadings. 
If he pleads merely, I did not take the chattels, he thereby admits 
the property in them to be in the plaintiff, and is not at liberty 
under that plea to dispute it; and he thereby throws upon the 
plaintiff the burden of proving only that he wrongfully took or 
wrongfully detained the goods at the place alleged. But, on the 
other hand, if by his pleadings he avows the taking and justifies it 
on the ground that the goods belong, not to the plaintiff, but to 
himself or to some third person whose bailiff he is, and so demands 
a return, the question then is as to the property and right of pos
session of the plaintiff, and the burden upon the plaintiff is to 
establish these, only, as against the defendant. 

Hence the decision in Seaver v. JJingley, 4 Maine, 306, where 
the point is thus tersely stated by Mr Greenleaf in his head note: 
"In replevin of goods, the original taking of which by the defend
ant was lawful, if he plead property in himself, it is not necessary 
for the plaintiff to prove a demand of the goods previous to suing 
out the writ of replevin ;" and Mellen, 0. J., speaking for the 
court, remarks as follows: (p. 317) "the plaintiff, in his writ, 
makes the allegations required by statute, as to his own property in 
the goods, and the unlawful detention of them by Dingley; and 
the defendant pleads in bar of the action property in himself; thus 
waiving all objection as to the regularity of the proceedings on the 
part of the plaintiff; not denying that he took and detained the 
goods, but denying that he did either unlawfully, because, as he 
stated in his plea, the goods were his own; . As by the 
plea of non cepit, the question of property is not in issue, (1 
Ohitty's Pl. 499) so by the plea of property in himself, he did 
not deny the plaintiff's right to recover the goods, if they, by law, 
belonged to him; and as the jury have by their finding decided 
that fact in favor of the plaintiff, we are well satisfied that the 
defendant cannot now be received to urge the want of a previous 
demand of the goods, as an objection to the verdict." It is plain 
that the two positions represented by these two pleas are irreconcil-

voL. LXVII. 14 
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able with each other. The defendant cannot in one and the same 
breath avow and justify the taking on the ground of superior right 
to the plaintiff, claiming a return, and still insist if that claim is 
negatived that he did not take the property, any more than he can 
be heard to dispute the plaintiff's property when he only says he 
did not take or detain wrongfully, as alleged. 

The action of replevin for goods and chattels bears much the 
same relation to personal property that our writ of entry as regu
lated by statute does to real estate. The analogies are numerous 
and striking. The plaintiff in a writ of entry alleges his title and 
right of possession in the land, and a wrongful and continued ouster 
from the possession by the defendant. Of course upon such alle
gations there would be a palpable inconsistency in the defendant's 
saying "the land is mine, but I never denied the plaintiff's right 
in it." But perhaps on account of the old notion of the superior 
dignity and importance of real estate as compared with personal 
chattels, our law-makers have been unwilling to l~ave the course and 
effect of the pleadings to be regulated by common law decisions, 
and they have accordingly declared by statute that if the party 
named as defendant claims no freehold in the premises he may 
plead it in abatement, or by brief statement under. the general 
issue within the time allowed for filing pleas in abatement and not 
afterwards without an order from the court enlarging the time. 
Or, if he has actually ousted the demandant or withheld the posses
sion from him, he may be regarded as a disseizor for the purpose of 
trying the right; but, in any case, the plea of the general issue 
alone puts the strength of the respective titles only in issue. Now 
without any such statute regulation respecting the pleadings in 
replevin, but upon a like view of the necessary inferences from 
certain pleadings, Judge Mellen remarks, while holding in Seaver 
v. Dingley, 'ubi supra, that no previous demand is necessary where 
the defendant pleads title in himself or a stranger, as follows : "We 
do not perceive why a defendant in replevin, who has no merits· 
and pretends to none" (i. e. who asserts no title in the property) 
"might not plead in abatement, that the goods replevied came 
lawfully into his possession, and that he did not unlawfully detain 
them ; or he might be more particular and say that no demand for 
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the goods had ever been made upon him previous to the commence
ment of the action." But in the absence of any ~t!!i~ovisiQ;n. 
requiring a defendant in replevin to plead his non-claim in abate
ment or within the time allowed by the rules for the filing of pleas 
in abatement, he may doubtless put the plaintiff to the proof of a 
to!_~iQ~~ t~_~_ing or deteil~ion by the proper plea at any time before 
proceeding to trial; yet, if, claiming a better riglit than the plain
tig, he avows the taking and demands a return, we can only reaf
firm the doctrine of Seaver v . .Dingley, and hold that under such 
pleadings no proof of previous demand is necessary though his / 
possession may originally have been lawful. 

In the present case the defendant pleaded title in himself and in 
the estate of his deceased wife, in the chattels replevied, and 
after what seems to have been an acrimonious controversy before 
the jury upon the question of title, including the question whether 
the defendant was not estopped to assert such title by reason of 
his complicity in the fraud perpetrated by his son, (the plaintiff's 
mortgager) in case the son had no title, and when the jury has set
tled one or both of these questions against him, he comes here to 
complain that the judge presiding at the trial gave erroneous and 
deficient instructions as to what would constitute a demand upon 
and refusal by him to surrender the possession. The only conclu
sion which we can draw from the case is that such a demand would 
have been an idle ceremony which the law will compel no man to 
perform or prove. A part of the defendant's complaint is that 
the judge expressed doubts of the necessity of a previous demand, 
while upon the whole he instructed the jury that one was required. 
The doubts should have prevailed. The instruction was probably 
owing to a failure in the haste of a jury trial to observe that in 
none of the cases where a demand has been held necessary did the 
defendant by his pleadings assert a title superior to that of the 
plaintiff. Thus in Newman v. Jenne, 47 Maine, 520, the lawful
ness of his possession by virtue of the plaintiff's permission and 
the want of a demand were all that the defendant asserted ( amount
ing merely to non cepit) and the court held that as the defendant 
had done nothing except in submission to the plaintiff's title, a 
demand should have been proved, in order to change a possession 
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originally lawful into a tortious detention. But the case is in per
fect harmony with Seaver v. Dingley, and with Partridge v. 
Swazey, 46 Maine, 414, where a sale by the mortgager in posses
sion was held to be such a repudiation by the possessor of the 
mortagee's paramount rights as to make a demand upon his ven
dee unnecessary. 

The error which the judge committed was not one which can 
give the defendant any just cause of complaint. 

Nor do we see anything exceptionable in the suggestions made 
to the jury in respect to the letter delivered by the plaintiff to the 
defendant, and read by him at the time when he signed the note 
and pointed out the property included in the mortgage to the 
plaintiff. Neither of the parties had undertaken to prove its con
tents; but they stood in a different position with regard to their 
ability to do so. The plaintiff had no knowledge of the contents. 
He knew only what the defendant's son said he wrote~ and this he 
communicated to the defendant and testified to as part of the con
versation between the parties. The defendant seems to have had 
it in his power to give or to withhold them, and made his elec
tion. The occurrence was one which, looking at the position of 
the parties on the question of an estoppel as well as upon that of 
title, the jnry were at liberty to draw all proper inferences from, 
and that was all which was permitted under the instructions. 

It is proper for the court in settling exceptions to require the 
excepting party to insert such parts of the testimony as may have 
a bearing upon the question of the pertinency of the instructions ; 
and nothing more seems to have been done here. 

Exceptions overruled. 

APPLETON, C. J., WALTON, VIRGIN, PETERS and LIBBEY, JJ., 
concurred. 

ORPHA. A. LITTLEWOOD vs. WILLIAM F. WARDWELL. 

Oxford. Decided January 5, 1878. 

Execution. 

Although a creditor cannot, ordinarily, levy upon an undivided portion of a 
divided part of a debtor's parcel of real estate; still, where several creditors 
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simultaneously levy upon such part, each taking a fraction thereof and 
unitedly taking the whole, and the debtor at .the same time or before the 
levies are recorded conveys away the balance of the parcel, the objectionJo 
such mode of levying is removed and the levies will stand. 

B The following)s a plan of the premises. 

w. F. Woodard 

6 Acres and 152 Rods; 
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ON REPORT. 

WRIT OF ENTRY, demanding the same part of premises described 
in a levy on execution in favor of the plaintiff and against the 
defendant. 

The plea was the general issue with a brief statement tha~ the 
levy was void because the defendant's house-lot had been severed 
and divided, and then a fractional part thereof set out, not of the 
whole estate, as the statute requires. 

A plan of the premises makes part of the case. 
The case, partially stated in the head note sufficient to raise the 

legal question, is more fully stated in the opinion. · 
If, upon the evidence put in and offered, the plaintiff was entitled 

to recover, the action was to stand for trial ; otherwise· a non-suit 
was to be ordered. • 

M. T. Ludden, for the plaintiff, cited R. S. c. 76, § 9, which 
provides: "When the premises consist of a mill, mill prf vilege, or 
other estate more than sufficient to satisfy the execution, which 
cannot be divided by metes and bounds without damage to 
the whole, an undivided part of it may be taken and the whole 
described, or it may be levied on as provided in the preceding 
section." 

Counsel also cited decisions. Hilton v. Hanson, 18 Maine, 397, 
399. JJfansfield v. Jack, 2¾ Maine, 98. .Merrill v. Burbank, 
23 Maine, 538. Grosvenor v. Chesley, 48 Maine, 369, and cases. 
Johnson v. Farwell, 1 Maine, 370. 

The statu_te of Massachusetts touching the matter of levying 
upon an undivided portion of real estate is like our own. Mass. 
Gen. Sts., c. 103, § 10 : "When the premises levied upon consist 
of a mill, mill privilege or other real estate which cannot be divided 
without damage to the whole, and which is more than sufficient to 
satisfy the execution, the levy shall be made upon an undivided 
portion of the whole, to be determined by the appraisers, and to 
contain as much as they deem sufficient to satisfy the execution; 
and the portion thus taken shall be held in common with the 
debtor." 

Decisions were cited. Bemis v . .Driscoll, 101 Mass. 418. 
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McCormick v. Carroll, 103 Mass. 151. 
402. Sargent v. Pierce, 2 Met. 80. 
Pick. 414. 

Ladd v. Blunt, 4 Mass. 
Sigou,rney v. Eaton, 14 

The counsel also cited a case not printed in the reports, Bas
sett v. Wheaton, from Bristol county, head-noted in Mass. Dig. 
644, where it was held under R. S. c. '73, § 10, which provides 
that "the levy shall be made upon an undivided portion of the 
whole," that the levy is valid if made upon an undivided portion 
of a part of such premises described by metes and bounds. 

E. Foster,jr., for the defendant. 

A party claiming title by proceedings in invitum, mnst bring 
himself within the provisions of the statute under and by virtue 
of which he derives his right. The defendant is not to be disturbed 
except by one having superior right, and such superiority of right 
must depend on proof of a strict compliance with the requirements 
of law. Smith v. JJow, 51 Maine, 21, 27. Lumbert v. I-fill, 41 
Maine, 475. 

The levy in this case to be valid must comply with R. S. c. 76, 
§ 9, which contains this language: "An undivided portion of it 
may be taken and the whole described." These italicised words 
are not found in the Massachusetts statute, § 10. 

From the evidence and the plan, the defendant's lot consisted of 
one entire parcel of land in O~ford village, with the buildings 
thereon, all surrounded with fences, and bounded by other own
ers' land, viz: A, B, G, H. The levy is made upon A, B, O, D, 
a portion of the whole parcel, but the whole is not described; the 
consequence is that the debtor is left with a small piece in severalty, 
and made tenant in common with the creditor of the remainder. 
While this might be done according to the statute of Massachu
setts, it is in direct contravention of the statute of Maine, and the 
levy is void. 

Ludden, in reply, said that the defendant was not a tenant in 
common with three judgment creditors who had extended their 
executions upon his land, and that he, having conveyed his inter
est, stood before the court as if he had none. 

PETERS, J. In October, 1875, the demandant, in conjunction 
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with two other creditors, simultaneously levied their three separate 
executions upon the land of the defendant, each taking an undi
vided fraction thereof, unitedly taking the whole. In each case 
the seizure was on the 18th, the officer's return on the 22nd, and 
the acceptance by the creditor on the same day. The set-offs were 
in all respects regular and conformable to the requirements of the 
statute, so far as the face of the proceedings is concerned. The 
defendant, however, shows that the three levies did not take his 
whole parcel of land, but only a divided part of the whole, each 
levy taking a fractional part of only a portion of his fond. The 
objection is that, as between ·the parties to this snit, the operation 
of the demandant's levy would be to make the debtor a tenant in 
common with the demandant in a portion of the premises and an 
owner in severalty in the residue. To meet this difficulty, the 
demandant proves that, on the day of the date of the officer's 
return (October 22nd) the debtor conveyed the portion left to him 
in severalty to another person by a warrantee deed. Shall the 
levy stand ~ \ 

Why has not a just and legal result been reached, even if there 
was an irregularity in the order of the steps taken to produce it~ 
By means of the levies and the conveyance, taken in conjunction, 
all the elements co-exist by which the title of the debtor in all the 
land passes from him. Had th.e debtor's conveyance preceded 
the levies but for an instant, no exception to them could have 
been taken. Why has not precisely the same result been attained 
by the debtor's conveying subsequently to or contemporaneously 
with the levies ? The same coincidence of fads exists as would 
have, if the order of the proceedings had been reversed. How is 
it material to the debtor that one step w1:1s taken before the other~ 
Before the result was fully accomplished it might have been so. 
The creditor when he levied, took the risk of what the debtor 
would do. The control of the matter was wholly in the debtor's 
hands. He could have the levy valid or invalid. But the cred
itor's difficulty is avoided. The objection that the debtor is left 
owning a part of his land in common and a part in severalty dis
appears by his own act. He applies the remedy to the difficulty 
himself. The presumption is that it was his election and prefer-
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ence to have the levies upheld. The facts manifestly indicate 
that the levies and the conveyance were intended by all parties to 
have the effect of concurrent and co-operating acts for the benefit 
of all concerned. The deed alludes to the levy as a boundary, and 
still the deed was recorded nearly a month before the levy was. 
The levy was. completed on the 22nd of Oetober, being the day on 
which the conveyance was dated and (presumably) delivered. The 
return of the officer was made on that day. The creditors could 
have repudiated the levies on that day and had others made, and 
it is not unlikely that they would have done so, but for the fact 
that the conveyance was m~de or was to be made in accordance 
with the levies. We think it would do no violence to the proba
bilities of the case, to infer that the creditors avoided taking the 
portion of the land exempted from the levies for the reason that the 
debtor was about conveying it, and in order not to contravene his 
interests and wishes. 

The condition of parties here bears some resemblance to the 
dilemma that co-tenants get into, where one tenant conveys to a 
third person his interest in a specific portion of the common prop
erty. Such a conveya.nce does not bind the co-tenant. But by 
his own conveyance to others, or by partition at law corresponding 
with all the interests, th~ irregularity may be avoided and the 
first conveyance upheld. 

No other question is raised by the defendant. We think the levy 
must be sustained. By the terms of the report, the entry to be: 

A ct ion to stand for trial. 

APPLETON, 0. J., W .ALTON, BARROWS, VIRGIN and LIBBEY, JJ., 
concurred. 

MrNDWELL STOVER vs. MARYL. PooLE. et al. 

York. Decided February 25, 1877. 

Equity1 

In a suit in equity relief can only•be granted in accordance with some one or 
more allegations in the bill. 

A court of equity will not set aside a voluntary conveyance as between the 
?t ~1:.u_ ;/./(. . 

f J I:;,-, 
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parties, unless upon the ground of fraud actual or constructive. 
Nor is a mistake in law sufficient for that purpose, unless it occurs under such 

circumstances that fraud, imposition or improper influence may be inferred 
or to prevent intolerable injustice; and the mistake must appear from the 
strongest and most satisfactory proof. 

To obtain relief on the ground of mistake, it must appear in the bill what it is 
that is relied upon; and the proof must follow the allegation, so that the court 
may know precisely what is asked and what is the relief sought. 

BrLL IN EQUITY, to remove cloud upon title. 

The bill alleges that the plaintiff, the widow of Obadiah Stover, 
in the spring of 1868, was and ever since has been possessed in 
her own right, in fee simple, of a fafm in York in the county of 
York, where she has resided for about fifty-seven years ; that her 
daughter and daughter's husband, these defendants, claimed title 
in said land by virtue of a deed which they claim to have had from 
the plaintiff, September 16, 1868; that the oratrix never signed, 
sealed, executed and delivered any such deed to her knowledge; 
that the first she heard of it was about a year before her husband's 
death, when her son Edward told his father that Mark, the defend
ant, had such a deed; that the father laughed at him and said that 
he had never given any snch deed; that the oratrix knew that she 
never gave any such deed; that after her husband's death, she was 
shown a bill of sale of the personal property to Mary, the defend
ant, in consideration of $1100; that neither she nor her husband 
ever received any money from her daughter; she knew she had 
mwer signed or made any such paper. On inquiry she was 
informed of the following facts: That when sick fo 1868, and 
under the doctor's charge and unconscious, under the influence of 
opium depriving her of all knowledge of what was happening, a 
certain paper was brought into the house by Mark Poole, and her 
husband was asked to sign; he asked what it was; Mark said it 
is no matter, you sign; and he signed .the deed without reading it 
or hearing it read and without any knowledge of its contents. 
After he signed it, i_t was taken to the bed and your oratrix was 
held up in bed, and unconscious of what she was doing, Mark 
Poole was standing by the side of her bed, and her signature was 
thus obtained without her knowledge and contrary to her wish and 
desire, without any reading of the paper in her presence and with-
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out any knowledge on her part of its contents. Mark Poole thus 
obtained the pretended deed of real estate and bill of sale of per 
sonal property to his wife, fraudulently and without the knowl
edge or consent of the oratrix. The bill states that the oratrix is 
desirous to sell lots of land to various parties, the same being 
desirable for summer residences, and that by reason of the fraud
ulent deed she cannot sell; it closes with a prayer that the pre
tended deed and cloud upon her title may he set aside and removed 
as fraudulent and void. 

The answer was in substance that the title to the real estate 
came from a brother of the female defendant, who on hiR death
bed and in contemplation of death gave a deed of it to his mother 
with the understanding and request that it be conveyed, at or 
before her death, to his sister and her husband, the defendants ; 
that her mother being confined to her bed with a dislocated hip, 
but in full possession of her mental powers, voluntarily made and 
delivered the deed in qnestion; that both the deed and the bill of 
sale were freeiy, fully, properly and understandingly executed and 
delivered by said Mindwell, who then knew, whether she now 
remembers or not, the exact nature, eon tents, purport and effect of 
each of said instruments, etc. 

The deed in question under which the defendants claim, was 
dated September 16, 1868, signed, Obadiah Stover and Mindwell 
Stover, witnessed, acknowledged and recorded; and omitting 
formal commencement, close, description of premises and clause 
of qualified warranty, was of the following tenor: 

I, Obadiah Stover and Mind well Stover, wife of Obadiah Stover, 
both of York, in the county of York and state of Maine, in consid
eration of the sum of two thousand dollars paid by Mary L. Poole 
of York in said county, the receipt whereof we do hereby acknowl
edge, do hereby remise, release, bargain, sell and convey, and for
ever quit claim unto the said Mary L. Poole, her heirs and assigns 
forever, all our right, title and interest in and to a certain tract of 
tillage, pasture and wood land lying in said York and being our 
homestead farm, and being the same which we now occupy and 
bounded as follows. meaning to convey all our 
real estate which we now own in said York, containing one hun-
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dred and twenty acres more or less, with the buildings thereon, 
reserving to ourselves the use and improvement of the same dur
ing our n~tnral lives, being the s·ame conveyed by ~Samuel H. 
Stover to Mindwell Stover per deed dated April 23, 1867, recorded 
in the York registry, book 303, page 373. To have and to hold 
the same· with all the privileges and appurtenances thereunto 
belonging to the said Mary L. Poole during her natural life and 
then to her husband Mark Poole, their heirs and assigns forever. 

At the May term, 1876, issues were framed for the jury which 
they returned with the following answers : 

1. Was the said deed and bill of sale freely and voluntarily exe
cuted and delivered by Mindwell Stover, and was she at the 
tim~ of the execntion and delivery thereof of sound mind and 
legal capacity to convey her estate and property? Answer, yes. 

2. Were the deed and bill of sale procured by any fraudulent 
practices of the respondents or either of them or any person in 
their behalf? Answer, no. 

3. Were the said deed and bill of sale and each of them exe
cuted by said Mind well Stover with a knowledge -of their contents 
and purport? Answer, yes. 

4. Was said deed freely and voluntarily executed and delivered 
by the said Mindwell knowing and understanding its contents and 
legal effects ? Answer, no. 

5. Was the said bill of sale freely and voluntarily executed and 
delivered by the said Mindwell knowing and understanding its 
contents and legal effect? Answer, no. 

Other facts, an_d the points raised by counsel appear in the 
opinion. 

S. H. Goodall, for the plaintiff. 

N. Hobbs, for tho defendants. 

DANFORTH, J. This is a bill in equity in which the plaintiff 
alleges that she is the absolute owner of certain land and personal 
property therein described, and that the defendanta claim to have 
a deed and bill of sale of the same executed and delivered by her to 
them. This execution and delivery she denies, setting out substan
tially that, if they have any such instruments of conveyance they· 



STOVER V. POOLE. 221 

were obtained by fraud and executed and delivered by her unknow
ingly and in a state of mind when she was unable to appreciate or 
in any degree understand what she was doing. The prayer of her 
bill is that upon these grounds the conveyances may be set aside 
as a cloud upon her title. 

The defendants answer severally, claiming that the·y have a 
deed of the land described, not absolute, but subject to a life estate 
in the plaintiff, and a bill of sale of the personal property running 
to the female defendant. They further deny all the allegations of 
fraud and improper influence, as well as the plaintiff's want of 
knowledge, asserting that both instruments were executed and 
delivered voluntarily with foll knowledge and understanding of 
their contents and legal effect, to carry out an intention previou~ly 
formed and without any influence or solicitation on their behalf. 

The issues thus raised have been submitted to a jury and a ver
dict rendered, sustained as we think by the testimony, negativing 
all suggestions of fraud and improper influences, and finding that 
both instruments were executed and delivered voluntarily, that at 
the time the grantor "was of sound mind and legal capacity to con
vey her property," and that she had a "knowledge of their con
tents and purport." 

This verdict sustained as it is by the evidence would seem to dis
pose of all the issues fairly raised by the bill a~1d answers, and upon 
the familiar principle that the plaintiff can only stand upon the 
allegations in the bill the suit must fail. 

But the plaintiff contends that the defendants have by their 
answers raised another and a different issue upon which the verdict 
is in her favor, and upon this she still claims to have her prayer 
allowed. Apparently conceding that a decree upon this last issue 
would not be founded upon any allegation in the bill, the coun
sel claims it upon the issue offered by the answer, that she under
stood the legal effect of her conveyance. The reasoning upon 
which this is sought to be established is hardly sound. It is true 
that the allegations in a bill as in a declaration may be denied or 
avoided by other facts. In other words, in equity as well as in 
law, the pleader may confess and avoid. By so' doing the fact 
directly in issue befo~·e the jury may not be the fact alleged in the 
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bill, but the former mnst have a direct bearing upon the latter as 
tending to show that it cannot, even if true, entitle the plaintiff to 
recover. If it fail in this it is not pertinent to the case, and if 
established is not a defense, while if it is pertinent, it is a defeuse, 
only because it shows that the facts upon which the plaintiff relies 
cannot avail. Hence in any suit, whatever may be the plead
ings, the judgment must depend upon the effect of the plaintiff's 
allegations and be in accordance with them. ' 

But if we are permitted to leave the bill and wander over the 
whole domain of fact and law developed by the case, the plaintiff 
will be in no better condition. It is claimed that the conveyance 
is without pecuniary consideration and snch is probably the fact. 
We assume then if it is to stand it is as a gift or advancement to a 
daughter and her husband. No question is raised as to the rights 
of creditorB, subsequent purchasers, or any third persons, but only 
such as may arise between a donor and donee. 

In such cases equity will not ordinarily interfere bnt, in the 
absence of fraud, leave the parties as it found them. If the gift 
has not been perfected it will not reform or enforce the contract 
so that it may be, whatever may be the agreement of the parties; 
if it has been perfected it will not restore it. In 1 White 
and Tudor's Lead. Oas. 324, the rule is thus laid down. "A 
court of equity will not set aside a voluntary deed or agreement 
not obtained by fraud, or against public policy, even if it be such 
as, according to the principles before laid down, it will not carry 
into effect. Equity stands neutral, and invariably follows the rule 
thus quaintly laid down in an old case, "that if a man will improv
idently bind himself up by a voluntary deed, and not reserve a lib
erty to himself by a power of revocation, a court of equity will not. 
loose the fetters he hath put upon himself, but he must lie down 
under his own folly." Numerous cases are cited in support of 
this rule, and it is believed to be well established. 

In the case at bar, by the execution and delivery of the convey-
. ances, the gift was completed, and nothing left to be done "to carry 
it into effect." The papers were executed voluntarily and of the 
plaintiff's own motion. There is nothing in the transaction which 
by any possibility can be construed as again.st public policy or so 
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far as appears as being impolitic as bet.ween a mother and daugh
ter. The testimony not only fails utterly to show any fraud or 
improper inflnence, hut such is negatived by the jury. On the 
other hand the verdict finds affirmatively that the conveyances 
were executed voluntarily and with a full understanding of their 
contents and purport. It would therefore seem to be clear that so 
far as the facts go the plaintiff has failed to show any ground for 
relief. 

But it is claimed that at the time the conveyances were made the 
grantor did not understand their "legal effect" and the jury have 
so found, and that therefore she is entitled to relief because she acted 
under a mistake of law. 

The general rule above referred to would seem to exclude any 
relief upon this ground, and we think it is applicable here as well 
as in other respects~ That some cases may be found which are 
apparent exceptions to this rule may be true, but the decided 
weight of authority we think is in favor of its application to mis
takes in the law. It is undoubtedly true that where both parties 
to a contract labor under the same mistake of the law, so that the 
written instrument does not express the meaning of the parties, a 
court or equity wiII upon a proper bill reform it. Such is the 
case of Oanedy v. 11£arcy, 13 Gray, 373, and other cases cited by 
the plaintiff's counsel. 

Even this however will be done onlJ; upon the strongest and 
most satisfactory proof. Sawyer v. I-£ovey, 3 Allen, 331. But 
when the mistake is that of one party only, a different and more 
stringent rule prevails. In Bank of U. S. v. Daniel, 12 Pet. 32; 
also 12 Curtis, 618,626, it was held that "a mistake, or ignorance 
of the law, forms no ground of relief from contracts fairly entered 
into, with full knowledge of the facts, under circumstances raising 
no presumption of fraud, imposition, or undue ad vantage taken." 
In Hunt v. Rousmaniere's administrator, l Pet. 1, reported also 
in 7 Curtis, 419, 426, a similar doctrine is laid down. 

In 1 Story's Eq. Jur. (9 ed.)§ 138 i, the principles applicable to. 
a mistake in law are thus summed up. "But where the mistake 

is of so fundamental a character that the minds of the parties 
have never in fact met; or where an unconscionable advantage 
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has been gained by mere tl)istake or misapprehension, and there 
was no gross negligence on the part of the plaintiff either in fall
ing into the error or in not sooner claiming redress, and no inter
vening rights have accrued, and the parties may still be placed in 
statu quo, equity will interfere in its discretion to prevent intol
erable injnstice." 

If, as already seen, equity will not interfere to reform or set 
aside a voluntary conveyance except in case of fraud actual or 
constructive, there would seem to be no valid reason why the prin
ciples thus laid down as applicable to mistakes in law should not 
also be applied to deeds of gift, especially those given.by an aged 
mother to a daughter. Mak~ng such an application to this case, on 
what ground can we say that there has been any fraud or imposi
tion or improper influence which has led to such a mistake? The 
existence of these in any degree has been negatived. It does not 
appear that any unconscionable advantage has been obtained, but 
as far as the testimony shows the conveyance is not an unusual 
one, or one which we can say is improper. 

Nor can we say that the mistake is of so fnndamental a char
acter that the instruments fail utterly to carry out the intention of 
the granton1. There is no pretense that the husband did not fully 
understand the nature and effect of the conveyances. The jury 
have found that the plaintiff understood their contents and pur
port. From the nature of the instruments of conveyance she must 
necessarily have known that she was parting with some interest in 
her property and that the grantees were receiving such interest. 

But it is said that the plaintiff did not understand the legal 
effect of the instrument and the jury have so found. This may be 
true; but the testimony upon which· th.e finding is based can hardly 
be said to be very strong or satisfactory. It is very much weakened 
by another part of the verdict in which it is found that she executed 
each with "a knowledge of their contents and purport." 

But if this were so, and a simple mistake of the law sufficient to 
authorize a court of equity to rectify the mistake, there is still in 
this case an insuperable difficulty. It is not easy to correct a mis
take of which we have no knowledge. It is not enough to say the 
plaintiff did not understand the legal effect of her act. She may 
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not now have that knowledge and from aught that appears in the 
case the instruments may be the best possible to carry out her 
intention and purpose formed at the time. If otherwise, if in any 
respect that intention has not been carried out, we are left in entire 
ignorance as to how or wherein the failure has occurred. The 
bill gives us no light, the testimony or verdict gives us no aid. It 
is incr~dible considering the nature of the instruments in question 
and the fact that she understood their contents and purport, that 
she did not know and folly comprehend that she was conveying 
some interest in her property to one or both of the grantees. 

Under such circumstances no rule in equity will allow the instru
ments to be set aside, for in that case her intention deliberately 
formed in some part at least would be defeated. They cannot be 
changed or modified; for we have no knowledge as to the changes 
required, whether as to the estate granted or the persons to whom 
it -~s granted. If it had appeared by the proper allegations and 
proof that a will had been intended, but through misapprehension 
a grant had been executed instead, we will not say that such a 
mistake might not be so fundamental as to authorize and require 
a correction. But nothing of this kind appears. The allegation 
is that no instrument was intended ; the proof is that the two were 
executed understandingly and without fraud. If then we should 
make any decree favorable to the plaintiff we could have no assur
ance that it would correct any mistake which she may have fallen 
into. Bill dismissed with costs. 

APPLETON, C. J., DICKERSON, BARRows, VIRGIN and LIBBEY, 
JJ., concurred. 

JosEPH BURROWS et al., appellants, vs. EDWARD E. BouRNE, JR., 
administrator. 

York. Decided February 27, 1877. 

Probate court. 

The heirs of the intestate have no right to appeal from the decree of the judge 
of probate accepting the report of commissioners under c. 115, of the stat
utes of 1859. (R. S. c. 64, § 51.) 

VOL.LXVII. 15 
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Neither can they appeal in the name of the administrator, without his knowl
edge and consent, or against his will. 

Such appeal is not valid. 
A payment made in accordance with an accepted report of the commissioners 

is properly allowed in the account of the administrator, notwithstanding 
an invalid and unauthorized appeal has been taken by the heirs at law in 
the name, but witho11.t the knowledge or consent, and against the will of 
such administrator. 

L 8. Kimball, for the appellants. 

E. E. Bourne, for the defendant. 

APPLETON, C. J. This is an appeal from a decree of the judge 
of probate, at a probate court, holden on the first Tuesday of 
August, 1869, allowing the first account of Love Burrows, admin
istratrix of the estate of Joseph Burrows, and ordering the same 
to be recorded. • 

Love Burrows was duly appointed administratrix on the estate 
of Joseph Burrows. Claims having been presented by John B. 
Burrows and Allen W. Burrows, which the administratrix deemed 
"exorbitant, unjust and illegal," she petitioned the judge of pro
bate for the appointment of commissioners "to determine whether 
any and what amount ~hall be allowed on said claim." In pur
suance of this petition; the judge of probate appointed Thomas 
M. Wentworth and Isaac H. Fall as commissioners, who, after 
giving due notice to all parties interested, of the time and place of 
hearing, made their report in writing, allowing John B. Burrows 
$853.17. Their report was duly filed in the probate office; · and 
at a probate court holden July 6, 1869, the judge of probate 
decreed that the same be accepted. 

On July 13, this claim was paid by the administratrix. 
On July 19, Joseph Burrows and Allen W. Burrows, heirs at 

law of Joseph Burrows, deceased, filed a paper in the probate 
office, the concluding part of which is in these words: "With 
which said decree on said John B. Burrows' said claim and the 
decision of said commissioners on said claim, the undersigned 
being children of said Joseph Burrows, deceased, and heirs at 
law of his e;tate, are dissatisfied, and within twenty days after said 
report of commissioners is made and the decree accepting it, I, 
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Love Burrows, the administratrix on the estate of said deceased, 
hereby appeal therefrom so far as relates to John B. Burrows' 
claim, and hereby give written notice thereof at the probate offic~ 
in said county. Dated July 19, 1869. (Signed) Love Burrows, 
administratrix, by request of Joseph Burrows; Allen W. Burrows, 
-by attorney, I. S. Kimball." 

On September 28, 1869, Love Burrows filed in the probate office 
an affidavit, stating that the appeal "purporting to be made in 
her name as 11.dministratrix as aforesaid by Joseph Burrows and 
Allen Burrows, as heirs at law, from a decree of the judge of pro
bate . . on the 6th of July, A. D. 1869, in accepting the report 
of Thomas M. Wentworth and Isaac R. Fall, commissioners on 
disputed claims duly appointed under the provisions of the law of 
A. D. 1869, was made by Joseph Burrows and Allen W. Burrows 
without any previous consultation had with her (me) in relation 
to making and claiming said appeal, that the former was made 
without her (my) knowledge, consent or authority, and that she 
(I) had no information that said appeal was made or requested 
until she (I) had paid John B. Burrows the full amount of his 
claim as allowed to him by said commissioners, set forth in their 
report, allowed and decreed to be accepted by said judge of pro
bate," &c. 

On Oc_tober 5, 1869, by her attorney, the administratrix filed in 
the probate office a waiver of all appeals taken in her name with 
a prayer that the same be no further prosecuted in her name. 

These proceedings are under the act of 1859, c. 115. But 
under that, the report of the commissioners is final "saving the 
right of appeal." 

But here has been no appeal. The heirs at law as such could 
not appeal. Reed v. Foster, 54 Maine, 499. But the only appeal 
is by them. The administratrix did not appeal, nor authorize, nor 
know of an appeal in her name. This is abundantly manifest. 

The report of the commissioners being duly accepted by the 
judge of probate, and no valid appeal having been taken, the 
amount allowed must be regarded as a just debt. • 

It should be further observed that the appellants, in what they 
claim to be an appeal from the decree of the judge of probate 
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accepting the report of the commissioners, have filed no bond 
whatever . . 

The administratrix, having paid John B. Burrows, the sum of 
$853.17, was allowed the same in her first account, at a probate 
court holden on the first Tuesday of August, 1869. The present 
appeal is taken because this sum was allowed on the ground that 
the decree affirming the report of the commissioners had been 
vacated by appeal, because if not so vacated, their report is final. 
But we have seen there was no valid appeal. 

Indeed, in their appeal in this case the appellants set forth that 
being children of said Joseph Burrows, deceased, and heirs at law 
of his estate, they were dissatisfied, and within twenty days after 
sa.id report of said commissioners and the decree accepting it, were 
made, they in the name of Love Burrows as administratrix with 
their own names attached thereto appealed in writing from said 
decree of the judge of probate allowing said claim of John B. 
Burrows, &c. But they do not assert the least particle of author
ity for their action in the premises from the administratrix. It 
will hardly be pretended that they had a right to appeal in the 
name of the administratrix without her consent or authority and 
against her will. 

.Appeal dismissed. .Decree of judge 
of probate affirmed with costs. 

W .ALTON, B.ARRows, DANFORTH, VIRGIN and PETERS, JJ., con
curred. 

SAMUEL T. BEAN vs. OoT.Avrns D. DoLLIFF. 

York. Decided March 3, 1877. 

Exceptions. Promissory notes. 

Exceptions will be sustained only when it appears that the excepting party is 
aggrieved. 

The plaintiff having property of a third person in his hands subject to a lien in 
his favor, at the request of said third person, passed it over to the defendant, 
taking his note therefor, payable to himself, to secure the same lien. Held, 
that the note takes the place of the property for which it was given, and 
that when the lien is discharged it becomes absolutely the property of such 
third person, and that the plaintiff cannot maintain an action on it for his 
own benefit. 
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ON EXCEPTIONS to the ruling and order of the presiding justice 
in a trial without the intervention of the jury, with the right of 
exceptions. 

AssuMPSIT on a note of the following tenor: "$200. Biddeford, 
Maine, September 11, 1874. Due Samuel Bean two hundred dol~ 
lars, for value received: (Signed) 0. D. Dolliff." The signature 
and delivery of the note were admitted. 

The defendant offered in evidence the disclosure of the plaintiff 
in a trustee process, whereupon the plaintiff objected to any evi
dence tending to show any agreement different from what the due
bill purports to be. The justice decided he would hear such evi
dence as was offered and then consider its legitimacy. The sub
stance of the plaintiff's disclosure in the case of Sanford et als v . 
.Andrews, and Bean, trustee, was: That Wm. G. Andrews was 
owing one Hill; that Hill had sued Andrews upon the claim and 
trusteed Bean, (the plaintiff in this case). Bean held in his hands 
the sum of two hundred dollars belong1ng to Andrews. Andrews, 
fearing the money would be attached by other creditors in Bean's 
hands, desired to have it transferred into the hands of Dolliff. This, 
the plaintiff Bean was unwilling to do, unless Andrews should 
furnish him some security against the Hill claim upon which he 
had been trusteed. 

In his disclmmre he said: "Finally I agreed to pay over the 
$200, provided he would bring forward some responsible party 
that would agree to see this matter settled with Capt. Hill. I 
agreed to it and turned the money over to Dolliff, who gave me 
his due-bill for the money. This due-bill was my receipt for the 
money, and was to be returned to him or destroyed when the mat
ter was fixed." 

The defendant, Dolliff, testified: "He (Bean) asked me to give 
him a writing to secure him against the Hill suit. I answered 
that I would give him a 'due-bill' as it was quicker done and 
more convenient. I did so. My note was given to secure him 
against the Hill claim." 

It was agreed that the Hill matter was settled on the same day 
the note was given and the money paid. The evidence tended to 
show that the settlement was about eleven o'clock, A. M.; that 
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at about 3 o'clock P. M. the writ, Sanford v . .Andreu,s and trus
tee, was s~rved upon the plaintiff, who afterwards disclosed how 
he held the due-bill in question. He was, however, adjudged 
trustee and therefore brought this suit. Other facts appear in 
the opinion. 

The presiding justice, "upon the foregoing testimony,'' ordered 
judgment for the defendant; and to the foregoing rulings and 
order the plaintiff alleged exceptions. 

H. H. Burbank&: J. 8. Derby, for the plaintiff. 

I. This instrument is a good promissory note. Oarver v. Hayes, 
47 Maine, 257. Franklin v. March, 6 N. H. 364. Lequeer 
v. Prosse1·, 1 Hill, (N. Y.) 256. Oummings v. Freeman, 2 Humph. 
143. 

II. When an agreement is reduced to writing, the writing must 
be taken as exclusi_ve evidence of the understanding of the parties. 
Chit. on Con. l 02. Galpin v. Atwater, 29 Conn. 93. Hoyt 
v. French, 24 N. H. 198, 203. Erwin v. Saunders, l Cow. 249. 

III. In an action upon a note which is absolute on its face no 
evidence can be introduced of a parol agreement that it should 
only be paid in a certain contingency. Hunt v . .A.dams, 7 M-ass. 
518. Adams v. Wilson, 12 Met. 138. Underwood v. Simonds, 
12 Met. 275. Tower v. Richardson, 6 Allen, 351. Ourrier v. 
Hale, 8 Allen, 47. Cunningham v. Wardwell, 12 Maine, 466. 
Boody v. McKenney, 23 Maine, 517. Badcock v. Steadman, 1 
Root, 87. Rose v. Learned, 14 Mass. 154. George v. Harris, 4 
N. H. 533. Swank v. Nichols, 24 Ind. 199. Schurmeier v. 

Johnson, 10 Minn. 319. Fry v. Blackstone; 31 Ill. 538. Hyers 
v. Sunderland, 4 Greene, (Iowa) 567. 

Parol evidence is not admissible to show an agreement that the 
note should be given in an event which has happened. Tower v. 
Richardson, 6 Allen, 351. Henshaw v. Dutton, 59 Mo. 139. 
Shaw v. Shaw, 50 Maine, 94:. 

R. P. Tapley, for the defendant. 

The evidence of both parties shows the due bill was delivered 
as collateral security against the Hill claim, and that the Hill claim 
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was settled months before this action was commenced; that the 
plaintiff was notified of the settlement on the day it was made. 
These facts are legitimate evidence and do not vary, control 
or change the terms of the written instrument declared upon. 
They show an extinguishment of a right of action upon a note 
thus delivered. 

They establish an independent contemporaneous agreement to 
secure which the note was given and the foll execution of the 
agreement. 

DANFORTH, J. This case was referred to the presiding justice 
with the right to except. It is a familiar principle of law founded 
upon the provisions of R. S. c. 77, § 21, that the party excepting 
must show that he is aggrieved by the ruling excepted to, or his 
exceptions will not be sustained. In this case there is an objec
tion to the admission of the plaintiff's disclosure and "any evi
dence tending to show any agreement different from what that 
due-bill purports to be." This objection is too indefinite as it 
covers both that which may and that which may not be admissible. 
Testimony tending to show that the "due-bill" does not show 
the real contract entered into by the parties at the time, would 
perhaps be inadmissible. But it would be entirely competent for 
the parties to enter into a subsequent and independent contract to 
be proved by oral testimony different from that shown by the note 
and by which its terms might be modified, or its obligation dis
charged. If, then, this objection were overruled it does not appear 
that the objecting party has been aggrieved. 

In the argument on behalf of the plaintiff it is elaimed that, 
"when an agreemeni is reduced to writing, the writing must be 
taken as conclusive evidence of the understanding of the parties," 
that "no evidence of a parol agreement that a note absolute should 
be paid only upon a certain contingency," or "should be given up 
in an event which has happened," is admissible. 

These several propositions are undoubtedly good law and well 
sustained by the authorities. But no specific testimony has been 
alluded to as received in violation of these principles, certainly 
none as having any bearing upon the judgment of the court. 

The ruling of the court was that such testimony as might be 
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offered would be heard and its legitimacy subsequently consid
ered. It follows that, as under the objection so under the ruling, 
so far as relates to the reception of testimony, or· the testimony 
received, the plaintiff has failed to show ~ny ground of complaint. 

The final ruling excepted to is the order that judgment be ren
dered for the defendant "upon the foregoing testimony." Pre
cisely what view was taken of the "foregoing testimony" or whether 
all or a part was considered as legitimate does not appear. Nor 
perhaps is it necessary that it should. There is no material con
flict of evidence, nor is there room for any serious doubt as to the 
facts. Whatever might be the result 

1
if we should find any uncer

tainty as to the facts, it is very clear if we find from competent 
testimony undisputed facts sufficient to authorize the order of the 
court, the/ exceptions must be overruled. Upon this point we 
apprehend there was no occasion to consider how far the defend
ant might have a defense to the note in consequence of any agree
ment with the plaintiff that its payment should depend upon any 

· contingency whatever. 
The true question to be considered is whether the plaintiff has 

any such title to, or interest in the note, as will enable him to 
maintain the action for his own benefit; for it seems that in prose
cuting the action he is acting for himself and not in behalf of any 
other person. 

It appears from the disclosure of the plaintiff that on the day of 
the date of the note he had in his hands the sum of two hundred 
dollars, which was the property of Wm. G. Andrews, and upon 
which he had a lien to secure him against the claim of one Hill. 
On that day, at the request of Andrews, he paid the money to the 
defendant and took for it the note in snit, which he was to hold as 
security for the same claim for which he held the money. The 
note, then, took the place of the money, and was holden by the 
plaintiff for the same purpose and subject to the same claim on the 
part of Andrews. Subsequently, but on the same day, the c]aim 
of Hill was settled by Andrews, and thereby the note, as well as 
the money represented by it, was released from any lien which 
the plaintiff had upon it and it became the sole property of 
Andrews. The plaintiff having paid over the money at Andrews' 
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request and as his agent could no longer be liable to him for it, 
but only for that which he received in its place. The defendant, 
knowing that he was receiving the money of Andrews and that' 
the plaintiff was acting in the transaction as an agent, would be 
liable to Andrews on the note, though it was made payable to the 
agent. This would seem to leave no ground upon which the plain
tiff can recover, without resting upon any disputed or uncertain 
evidence. 

Nor does the plaintiff gain any further lien upon the note by 
virtue of the judgments, in the trustee suits, offered in evidence. 
He had paid over the money before the service of the writs upon 
him; and the possession of the note, it being but a chose in action, 
would furnish no ground for charging him as trustee. ,If, there
fore, he was charged for the money or ribte, it must have been for 
the want of a disclosure in accordance with the facts. 

The.suggestion that the note was given to aid Andrews in the 
fraudulent concealment of his property from his creditors, cannot 
aid this plaintiff in sustaining his action. It may ·be that the 
defendant did knowingly render aid to Andrews for the purpose 
indicated, and that he may be liable under the statute to a cred
itor for so doing. But this case is not founded upon any such claim. 
Besides, if it is probable that the defendant is thus guilty, it is cer
tain that the plaintiff is in no better condition. By his o~n admis
sion it appears that when he paid over the money at the request 
of Andrews he was expressly notified of the illegal purpose of 
Andrews and clearly understood that the change was made to 
hinder, delay or defraud creditors; and knowing this, without any 
benefit to himself, he· not only assented to, but was an actor in 
accomplishing the change. The inference would seem to be that 
the note was the result of a contract entered into for an illegal 
purpose, and that the judgment of the court might be sustained 
upon that ground. Exceptions over'ruled. 

APPLETON, C. J., DrnKERSON, Il.ARRows, VIRGIN and LIBBEY, 

J J ., concurred. 
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JOHN GRAFFAM V8. BOSTON & MAINE RAILROAD COMPANY. 

York. DMided March 29, 1877. 

Railroad. 

A railroad company is not obliged to carry as baggage the trunk of one who 
does not go by the same train. Upon receiving the trunk of such person to 
be forwarded it is received as freight, and the duties and liabilities of a com
mon carrier attach, with the right to a reasonable compensation for trans
portation. Wilso,i v. Grand Trunk, 56 Maine, 60, and 57 Maine, 138, affirmed. 

ON REPORT. 

CASE against the defendants as common carriers . 

.R. P. Tapley, for the plaintiff. 

G. 0. Yeaton, for the defendants. 

LIBBEY, J. On the 4th day of October, 1873, the plaintiff was 
a passenger on defendants' cars from Kennebunk to Saco. He 
did not take with him his trunk containing several articles of wear
ing apparel, bnt left it at Kennebunk to be forwarded over defend
ants' road to Saco on a subsequent day. 

On the 6th day of October, 1873, the trunk was delivered to 
defendants' agent, at their station at Kennebunk, to be forwarded 

, to the plaintiff at Saco, and was received by said agent for that 
purpose. There was nothing said about payment for its transpor
tation. The plaintiff called at the defendants' station at Saco, 
on that day and for several days after for the tru~k, but the 
defendants' agent there was not able to find it, and the plaintiff 
has never received it. 

The case is within the authority of Wilson v. Grand Trunk 
.Railway, 56 Maine, 60, and 57 Maine, 138. The defendants 
were not obliged to carry the plaintiff's baggage, as he was not a 
passenger accompanying it; they must be held as receiving it for 
transportation as merchandise, chargeable with the duties and lia
bilities of common carriers with the right to charge a reasonable 
compensation therefor. iz.1 11 '~,;sz~-
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The defendants are liable for the value of the trunk and its con
tents, which is assessed at fifty dollars. 

Judgment for tlte plaintiff for 
fifty dollars, and inte1·est 

from October 6, 1873. 

APPLETON, C. J., DICKERSON, BARRows, DANFORTH and VIRGIN, 
JJ., concurred. 

SusAN A. THORPE vs. GEORGE A. SHAPLEIGH. 

York. Decided March 31, 1877. 

Husband and Wife. 

The husband is liable for necessaries furniahed a wife, who for good and suffi
cient cause has left his bed and board. 

One cannot furnish articles which are not necessaries and recover a fraction 
of their value because they might have answered the purpose of other arti
cles which would have been necessaries. 

The articles furnished must be necessaries, suitable and proper, regard being 
had to the condition of the parties, else no recovery can be had. 

ON EXCEPTIONS. 

AssuMPSIT for supplies claimed to have been fnrnished by the 
plaintiff to the wife and minor child of defendant, from June, 
1871, to June, 187 4, $2,883: Verdict for the rlaintiff. It was in 
proof and not controverted that during the earlier part of the time· 
included in the account, the wife of defendant was lessee for her own 
life, at a nominal yearly rent, of a dwelling house, valued at $3000, 
fully furnished, (furniture valued at $1000) in Lebanon, in this 
county, with three or fonr acres of land; that during the currency 
of plaintiff's account defendant's wife was owner in fee of said 
property, not received from her husband or his relatives, and just 
prior to the beginning of the furnishing the support charged for 
in the largest item of plaintiff's account, said property was con
veyed by deed in usual form by defendant's wife, without money 
consideration, to the plaintiff, who, it was claimed by plaintiff, held 
the same under such conveyance, and in trust only created for 
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Mrs. Shapleigh's children, then, and ever since, and still holds the 
same. 

The defendant reqnested the court to instruct the jury that 
1. "Plaintiff cannot recover for any alleged necessaries fur

nished to defendant's wife, while she ( defendant's wife) was the 
owner of a dwelling-house and land, which she omitted to appro
priate to the relief of her necessity. 

2. "Plaintiff cannot recover for the support of Mrs. Shapleigh 
or son, furnished after and while she had in her hands the Leba
non property, without applying the same or its proceeds toward 
payment thereof. 

3. "If the admitted value of property conveyed without consi~
eration, actually paid, by Mrs. Shapleigh to plaintiff, exceeded the 
amounts of the items for $850, and the succeeding item for $100, 
plaintiff cannot recover here for any part of these items." 

These instructions, and each of them, the court declined to give, 
and gave no equivalent instructions. 

It was claimed by defendant that the articles in proof, as h~v
ing been furnished by plaintiff, comprising among others a silk 
dress costing $50 or over, a flannel dress, costing over $30, were 
not reasonably suitable in kind, quality, or quantity, and he re
quested the court to instruct the jury that 

4. "If the articles charged for in plaintiff's account were not 
reasonably suitable in kind, quality, or qnant~ty, plaintiff can not 
recover therefor even so much us would have supplied suitable 
articles." 

This the court declined to give, but did instruct the jury that 
although the articles actually furnished were not reasonably suit
able in kind or quality, defendant would be liable for the price of 
articles reasonably suitable in kind or quality. 

It was in proof that the largest item of the account accrued 
while journeying in Europe, and defendant requested the instruc
tion, 

5. "No part of the expenses of the trip to Europe, or the board 
or support, or clothing furnished during and while on that tour 
can be recovered here, because they cannot constitute necessaries." 

This the court declined to give, but permitted the jury to find, 
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under this item, such a sum as was equivalent to reasonable expenses 
of board and clothes at Lebanon. 

The verdict was for the plaintiff; and the defendant alleged 
exceptions. 

G. 0. Yeaton, for the defendant. 

W. J. Copeland, fo~ the plaintiff. 

APPLETON, 0. J. This is an action of assumpsit for supplies 
furnished the wife and child of the defendant. There is no pre
tense of· any express promise to pay on l4S part. The only 
ground upon which a recovery is sought is that the wife with her 
child left the defendant for good and sufficient cause, and that the 
htshand is liable for necessaries furnished for her support and that 
of her child suitable to her situation and his condition in life. 

It appears that during part of the time during which the plain
tiff's account accrued that the defendant's wife was the owner of 
a house in Lebanon, worth $3000, and was possessed of furniture 
of the value of $1000. 

The defendant requested the court to instruct the jury that "the 
plaintiff cannot recover for any alleged necessaries furnished to 
defendant's wife, while she was the owner of a dwelling house and 
land which she omitted to appropriate to the relief of her ne?essity.'' 

The request was properly refused. When a husband wrong
fully turns his wife away, he is by law liable for her support. A 
dwelling-house would see'm to be as much a necessity for a wife 
and family to protect her from the inclemencies of the weather, 
3:s food to save her from starvation. The request implies an obli
gation to appropriate what is in and of itself a necessity to pro
cure other necessaries, which would not be more needed than the 
one omitted to be appropriated. Whether if the wife had suffi
cient means of her own, or was able to earn a living for herself, the 
husband would be liable to support her has been questioned. 
Johnston v. Sumner, 3 H. & N. 261. Liddlow v. Wilmot, 2 
Stark. 86. 1.,Ohitty on Con. 241. But it is not necessary to 
determine this question. 

Further, the reqnest presents a question of' fact to be passed 
upon by the jury ai1d not of law for the court. 
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The objection is taken that the articles of clothing which were 
furnished, were not necessaries. If the husband abandons the 
wife or by, his ill treatment compels her to leave his house, he is 
liable for her necessaries and gives her a general credit to that 
extent. Such is the general rule. But for any thing beyond neces
saries, he is not chargeable. 

The objection being taken that certain articles furnished by the 
plaintiff were not.reasonably suitable in kind, quality or quantity, 
the presiding justice instructed the jury "that although the arti
cles actually fnrnisl:wd were not reasonably suitable in kind and 
quality, the defendant would be liable for the price of articles reas
onably suitable in kind and quality." 

This suit is for necessaries furnished. The issue is, were t:~ 
articles furnished necessaries. If an article furnished is not a 
necessary, the defendant is not liable therefor. The credit, the 
husband gives his wife, is a limited not a general credit. So, too, 
if more goods are furnished than are necessary, the husband is not 
l~able for the excess. Eames v. Sweetser, 101 Mass. 78. It is 
for the jury to determine whether the articles furnished are neces
saries in kind and in quantity. Their verdict is to be for what 
was furnished, not for what might or should have been furnished. 

The substance of the instruction was that the husband, while not 
liable for what the plaintiff furnished because not necessary, might 
be liable for what she did not furnish or for so much of what she 
did furnish as would be an equivalent of what he ought to have 
furnished. The articles were necessaries or they were not. If 
not, they should not have been furnished. The defendant is not 
liable for them, nor is he liable for a fraction of their value. Still 
less can he be made responsible "for the price of articles reasonably 
suitable in kind and quality" which he did not furnish because he 
furnished articles not reasonably suitable in kind or quality, 
which might have been of utility to the wife. The instruction 
given was manifestly erroueons. 

"That the husband is liable for necessaries furnished to the wife 
such as necessary food, drink, clothing, washing, physic, instruc
tion and a suitable place of residence, with such necessary furni
ture as is suitable to her condition, there is no doubt." Ray v. 
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Adden, 50 N. B. 82, 83. The wife in the case at bar had a suit
able place of residence with necessary furniture. As there must 
be a new trial, it is not necessary to consider how far the husband 
of a wife thus situated would be responsible for the expenses of 
such wife and her child incurred by her in voluntarily journeying 
over Europe on a pleasure trip. Whether those expenses are nec
essaries may be a matter for the jury, under appropriate instruc-
tions. Exceptions sustained. 

DrcKERSON, BARRows, DANFORTH, VIRGIN and LIBBEY J J., con
curred. 

ScHooL DISTRICT, No. 2, IN SANFORD vs. SIMON TEBBETTS. 

York. Decided April 30, 1877 . 

.Action. 

In general, assumpsit as on a promise implied by law is not an appropriate 
remedy in cases of delinquency of a public officer. A special action on the 
case or, in some cases, debt is the proper form. But, aside from this, proof 
that the defendant as town treasurer received moneys of the district is not 
sufficient to maintain an action to call it out of his hands without proof of 
delinquency on his part or even of demand before the commencement of the 
action. 

Nor can the plaintiffs in this action recover an unpaid district tax assessed 
against the defendant. 

The money which accrued from the sale of the old school-house and stove 
belonging to the district, was shown to have been finally disposed of in 
accordance with the vote of the district, and in payment of its debts. Held, 
that the fact that it went through the defendant's hands contrary to the vote 
of the district before reaching its destination did not make the defendant 
responsible to the district a second time for it. 

ON EXCEPTIONS to the order of a nonsuit. 

AssUMPSIT agai~1st the defendant, who was a town treasurer, for 
money in his hands belonging to the plaintiff district. 

The treasurer's book, in the hand writing of defendant, showed 
under date of 1870, February 4th, a credit to the plaintiff district 
by cash $350; April, by order, $7.45; April 4th, cash $42.55. 
The evidence tended to show that Stephen Hatch paid the defend-
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ant $40, received from the sale of the old school-house; that the 
defendant at the same time took up a note of $206.14 against the 
district, and applied the same $40 towards its payment. The plain
tiffs offered to show that there was an unpaid tax of the year 1869, 
of the plaintiff district against the defendant, which he promised 
to pay but never did; and the evidence on objection was excluded. 
'rhe presiding justice ordered a nonsuit; and the plaintiff alleged 
exceptions. 

I. S. Kimball, for the plaintiffs . 

.A. Low, for the defendant. 

BA.RRows, J. That, under any ordinary circumstances, an action 
of assumpsit by a school district against the treasurer of a town is 
not the proper remedy to recover any balance of their moneys 
which has been paid into his hands as such treasurer, is sufficiently 
obvious. 

The broad remark made by the court in Bailey v. Butterfield, 
14 Maine, 112, and .McMillan v. Eastman, 4 Mass. 378, that an 
action of assumpsit as implied by law is never a proper remedy 
against a pnblic officer for neglect or misbehavior in his office, 
might under some unnsual and peculiar condition of things need 
qualification. See Adams v. Farnsworth, 15 Gray, 423. But, . 
ordinarily, a special action on the case setting forth the particulars 
which constitute the default or misfeasance, or, in some cases, an 
action of debt, has been deemed the proper form. Had it been 
adopted here and the claim been set forth in a special count in case, 
it is possible that the attention of the plaintiffs' attorney might 
have been called to some noticeable defects in the proof offered, 
which is plainly insufficient for the maintenance of any action by 
the district against the defendant. By R. S. c.11, § 46, collectors 
and treasurers of towns "have the same powers and are sub
ject to the same dutie1 and obligations relating to [school] district 
taxes, as relating to town taxes." 

It was the defendant's duty to receive the money when collected, 
keep it safely, pay it out upon orders from proper authority, and 
turn over any balance in his hands to his successor; and the recep
tion of the money would not subject him to any action in behalf of 
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the district unless it also appeared that he was in some way delin
quent. No proof of delinquency is offered. It does not appear 
that there was ever an order drawn by a committee of the district 
that was not paid, nor that any demand on the part of the district 
upon the defendant for any supposed balance of money in his hands 
was ever made prior to the commencement of this action. On this 
part of the case the single fact proved is that there was money of 
the district at one time in his hands as town treasurer. This is 
not sufficient to sustain the claim. See 15 Gray, 423, 425. 

We do not understand the plaintiff's counsel now to contend 
that a case is made out for any money lawfully in the defendant's 
hands as the proceed::; of taxes collected, or that the payment 
of the defendant's own tax in the district, which it is alleged is in 
arrears, can be enforced in this action. His position is that the 
acti©n may be maintained for the forty dollars which was a bal
ance of proceeds of sale of the old school-house and of a stove 
belonging to the district, and which he claims should never have 
gone into the defendant's hands, and was wrongfully appropriated 
by him to the payment of a debt of the district without any order 
from the committee. The testimony is very meagre; but the facts 
proved seemed to be that one Hatch ( who with the defendant and 
one Dorman constituted a committee of the district) received this 
money under vote of the district "not to put it into the treasury but 
to pay where the district was owing." The district owed Hatch. 
In adjusting the business with the defendant, his associate on the 
committee, Hatch turned over the $40 to the defendant, who on 
the same day paid it bttek to Hatch with other money in discharge 
of Hatch's claim against the district. It was finally disposed of in 
accordance with the vote of the district ; and the naked fact that 
contrary to the vote of the district it went through the defendant's 
hands in reaching its proper destination, cannot make the defend
ant responsible for it a second time to the district. 

Exceptions overruled. Nonsuit confirmed.· 

APPLETON, C. J., DICKERSON, DANFORTH, VIRGIN and LIBBEY, 

JJ., concurred. 

VOL. LXVII. 16 
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STATE vs. MARY STARR. 

York. Decided April 30, 1877. 

Trial. 

R. S. c. 27, § 22, enacts that "ale, porter, strong beer, lager beer and all other 
malt liquors shall be considered intoxicating liquors within the meaning of 
this chapter, as well as all distilled spirits." Held, that the question "what 
is the malt liquor intended by and embraced in the statute and prohibited 
from sale," is one of fact for the jury and not one of law for the court. 

ON EXCEPTIONS, in two cases considered together. 

lNmcTMENT, for keeping a drinking-house and tippling-shop; 
also an indictment for being a common seller of intoxicating liquors. 
The exceptions are the same in both cases. 

To sustain the issue the government introduced evidence tend
ing to show the sale of an article called "Stanley's Hop Beer." 

This article the government contended was a malt liquor within 
the meaning of R. S. c. 27, § 22, which proposition was denied 
by the respondent. 

The respondent's counsel requested the presiding justice to in
struct the jury : 

1. What is the malt liquor intended by and embraced in the 
statute and prohibited by the statute from sale ~ 

2. That the statute does not mean every kind of liquor that has 
the smallest appreciable amount of malt in it. 

3. That malt must form a substantial part of the liquid. 
4. That unless the liquid contains the usual and ordinary amount 

of malt used in the manufacture of the malt liquors enumerated 
in the statute it is not deemed intoxicating by the statute. 

5. That unless the liqnid contains the usual and ordinary 
amount of malt used in the manufacture of such of those malt 
liquors enumerated in the statute as contain the least amount of 
malt, it is not a malt liquor within the statute. 

The first requested instruction he declined to give or comply 
with, and said he must leave that question to the jury. 

The second and third requests he declined to give, stating he 
must leave those matters to the jury to determine what would be 
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malt liquors, and for the jnry to determine if the liquors sold were 
malt liquors. The fourth and fifth he declined to give without 
any comment concerning them. 

The respondent's counsel requested the presiding justice to in
struct the jury that a single sale of intoxicating liquor, and allow
ing the same to be drank on the premises where sold, does not con
stitute the offence of keeping a drinking-house and tippling-shop. 
This the presiding justice declined to give, and stated to the jury 
that such au act did constitute the offense, and re9.d to them sec .. 
tion 31 of chapter 27 of the revised statutes. 

The verdict was for the state ; and the defendant alleged excep
tions. 

R. P. Tapley, for the defendant. 

W. F. .Lunt, county attorney, for the state. 

LIBBEY, J. These cases are indictments, one for being a com
mon seller of intoxicating liquors, the other for keeping a drink
ing house and tippling-shop. The exceptions are the same in both 
cases and therefore they are considered together. 

To sustain the issue, the government introduced evidence tend
ing to show the sale of an article called ~'Stanley's Hop Beer." 
This article the government contended was a malt liquor within 
the meaning of § 22, c. 27, of the revised statutes, which was 
denied by the respondent. The statute referred to declares that 
"ale, porter, strong beer, lager beer and all other malt liquors shall 
be considered intoxicating liquors within the meaning of this chap
ter, as well as all distilled spirits." All the requested instructions 
which are relied upon by the counsel for the respondent are based 
upon the ground that it was the duty of the court to instruct the 
jury as matter of law, what is the "malt liquors" intended by the 
statute, and embraced in, and prohibited by it. We think they were 
properly refused. The term malt liquor is a general term, em brae• 
ing several kinds of liquor; what liquors are embraced in it, as well 
as the mode of their manufacture and the ingredients of which they 
are composed, is a question of fact for the jury, and not of law for 
the court. In every case in which the question is involved, it is 
competent for both parties to show by proper evidence, what a 
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malt liquor is, how it is manufactured and of what it is composed, 
and also to show whether the particular liquor in controversy is or 
is not a malt liquor, and the jury must determine the issue upon 
the evidence. The court might as well be required to instruct the 
jury as matter of law, what liquors are embraced in the term ale, 
or distilled spirits. The question is the same in principle as that 
which would arise under the same section of the statute, if the 
liquor sold was one not therein specifically declared to be intoxi
cating, but claimed to be intoxicating by the government. In such 
case it is well settled in this state and in Massachusetts, that what 
is an intoxicating liquor and whether the liquor sold was intoxi
cating or not are questions of fact to be determined by the jury 
upon the evidence in the case. State v. Wall, 34 Maine, 165. 
Commonwealth v. Ohappel, 116 Mass. 7. Commonwealth v. 
Blos. id. 56. Exceptions overruled. 

APPLETON, C. J., DICKERSON, BARRows, DANFORTH and VIRGIN, 
JJ., concurred. 

EMMA F. HOLBROOK vs. GEORGE F. KNIGHT. 

York. Decjded May 3, 1877. 

Exceptions. Bastardy. 

A bill of exceptions will be overruled unless it contain a sufficient statement 
of the case to show that the ruling complained of was erroneous and preju
dicial to the excepting party. 

So, where the following instruction was excepted to: "That there is no evi• 
dence in the case that the complainant ever had any sexual intercourse 
with any other person than the respondent, that she was inquired of in rela
tion to several persons and denied it in each instance with two exceptions," 
and the report of the evidence was not a part of the bill, the exceptions 
were overruled. 

When the declaration in bastardy states the time, as between two dates, 
when the child was begotten, the jury are authorized to find the defendant 
guilty on sufficient proot, though the child was begotten outside of the dates 
stated. 

The particulars of time and place are only material as bearing upon the credit 
of the complainant as a witness. 

ON EXOEPTIONS and MOTION. 
v, °)'I'\,''(, 
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CoMPLAINTin bastardy process, declaring that she was on the 23d 
day of August, 1875, delivered of a bastard child begotten by the 
said George F. Knight; that the said child was begotten at the 
house of J obn Carroll in the town of South Berwick, sometime 
between the 25th day and 30th day of November, 1874; that 
being put upon the discovery of the truth at the time of her 
travail, she accused the said George F. Knight of being the father 
of said child, &c. 

By her voluntary examination, May 17, 1875, she deposed that 
the child was begotten on or about the 15th of November, 1874. 

The presiding justice instructed the jury among other things as 
follows: 

"If you are satisfied from all the evidence in the case that he 
begot the child at any time, and you should find that it was not 
between the 25th and 30th, but prior to that time, then I say that 
you would not be confined to the time in the declaration. If you 
are satisfied from the evidence in the case that be actually begot 
the child, and that he begot it outside of the time between the 25th 
and 30th of November, then it would be your duty to say by your 
verdict he is guilty. 

"There has been considerable said in relation to whether this 
complainant has ever had any sexual intercourse with any other 
person than this respondent; I instruct you that there is no evi
dence in this case that she has. She was inquired of in relation to 
several persons and asked if she had ever had any sexual intercourse 
with them. You heard her answers. I understood her to deny 
it in each instance with two exceptions. If she had said then she 
claimed the legal protection of not being obliged to criminate her
self it would not be any evidence that she had sexual intercourse ; 
that is a party's privilege; when upon the stand a party is not 
obliged to criminate himself in respect to any other than the 
issue before the court. She is before the court complaining that 
this respondent begot her child; and if inquired of whether she 
had sexual intercourse with any other person, that is not before 
the court, and if it was outside of the time when those persons 
could have begotten this child she would not be obliged to admit 
the fact; as a constitutional right she would not be obliged to 
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answer that question and it would not be evidence against her." 
The verdict was guilty; and the defendant alleged exceptions. 

W. J. Copeland, for the defendant. 

0. 0. Yeaton, for the complainant. 

VIRGIN, J. The rule of practice is well established that a bill 
of exceptions will be overruled unless it contain a sufficient state
ment of the case to show that the ruling complained of was erro
neous and prejudicial to the excepting party. 

A report of the evidence is not made a part of the bill of excep
tions, so we are confined to the instruction: "That there is no evi
dence in the case that the complainant ever had any sexual inter
course with any other person than the respondent; that she was 
inquired of in relation to several persons and denied it in each 
instance with two exceptions." Now whether the testimony in 
these two excepted instances was objected to and excluded because 
of the remoteness of the time to which it referred, and hence she 
did not have an opportunity to deny, the bill of exceptions fails to 
disclose. In proceedings of this nature, the character of the com
plainant for chastity is not in issue, and evidence that she had such 
intercourse with another man at a time so long previously that the 
_child could not then have been begotten, would be irrelevant. 
Parker v. Dudley, 118 Mass. 602. 

2. The issue to be passed upon by the jury in a case of this 
nature is, whether the child of which the complainant has been 
delivered was begotten by the respondent, and not on what par
ticular time it was begotten. He was equally liable whether it 
was between N ovem her 25th and 30th, or on some other day 
about that time. Beals v. Furbish, 39 Maine, 469. The partic
ulars of exact time and place are only material as bearing upon 
the credit of the complainant as a witness. Bassett v. Abbott, 4 
Gray, 69. Kennedy v. Shea, 110 Mass. 152. 

The testiinony was conflicting. The jury saw and heard the 
witnesses. The jury believed the complainant and her witnesses. 
We cannot say they were wrong. 

Motion and Ewceptions overruled. 

APPLETON, C. J., DrnKERSoN, BARROWS, DANFORTH and LIBBEY, 

J J ., concurred. 
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STATE V8. CHARLES E. GORHAM. 

York. Decided May 3, 1877. 

Intoxicating liquors. 

In the trial of an indictment for keeping a drinking-house and tippling-shop 
or for being a common seller of intoxicating liquors, the record of a former 
conviction for a single sale or upon a search and seizure complaint covering 
the same time charged in the indictment is competent evidence. 

The construction to be given to such record is for the court; the force and 
effect and the inferences to be drawn from the facts established by the record 
are for tlie jury. 

A requested instruction not based upon the evidence may be properly refused. 

0 N EXCEPTIONS. 

INDICTMENT for keeping a drinking-honsc and tippling-shop from 
March 1, 1875, till the finding of the indictment, at the September 
term following ; also an indictment for being a common seller of 
intoxicating liquors. Two cases covering the same time, supported 
by the same evidence and followed by the same verdict and excep
tions, considered together. 

To sustain the charge, the state offered in evidence the records 
of conviction of the defendant in three cases in this court for the 
September term, 1875, on complaints before the municipal court of 
Saco, where the defendant was adjudged guilty and appealed to this 
court at which he appeared and consented that the judgments of 
the court below be affirmed. One of these convictions was for 
illegally keeping intoxicating liquors, the two others were for 
single illegal sales, all within the time alleged in the indictment. 

The presiding justice admitted the evidence subject to the 
defendant's objection. 

The defendant requested the presiding justice to instruct the 
jury that a single sale of intoxicating liquor and allowing the same 
tp be drank on the premises where sold, do not cotistitute the 
offense of keeping a drinking-house and tippling-shop. This 
instruction, the justice declined to give and said, I give you only 
the words of the statute. 

The verdict was guilty; and the defendant alleged exceptions. 
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R. P. Tapley, for the defendant. 

The evidence shows that, on the 31st day of May, A. D. 1875, 
intoxicating liquors ·were found upon the premises of the respond
ent intended for sale and were seized and carried away. These of 
course were not sold. 

It further shows that upon the fifth day of July, 1875, the 
respondent sold one gill of intoxicating liquor to some person 
whose name was unknown to the complainant, ,and that on the 20th 
day of September, 1875, the respondent sold to W. M. C. Philips 
one glass of intoxicating liquor. . 

We submit that this evidence is incompetent to convict of the 
charge of keeping a drinking-house and tippling-shop; 1, Because 
it is no evidence that the liquors were drank upon the premises 
where sold or that they were sold in any vessel, building or boat; 
and 2, Because the presumption is that the whole offense committed 
by the act charged was set out in the complaints recited. 

The statute provides that "if any person shall sell any intoxi
cating liquors in any building, vessel or boat in this state contrary 
to the provisions of law, and the same are there drank, he shall be 
deemed and held guilty of keeping a drinking-houae and tjppling
shop." 

The offense is keeping a drinking-house and tippling-shop. The 
indictments which have been before this court and sustained. in 
matter of form and substance have laid the offense with a continu
ando. This practice as well as the name of the offense suggests 
to every mind something more than a single sale of liquor and the 
same being drank upon the premises. Without this statute such 
an occurrence would never be held as keeping a tippling-shop. The 
idea of a single individual being guilty of tippling by a single act, 
in all his life, of drinking ·a glass of cider, wine, or indeed any 
intoxicating liquor is preposterous. No matter what the legisla
ture calls ih it is not "tippling." 

Words and phrases are to be construed according to the common 
·meaning of the language. R. S., c. 1, § 4. 

Whatever force may be attached to the docket entries, they only 
show two sales. One proceeding was t;or search and the others 
were sales. The record of former conviction was not within the 



STATE 'V. GORHAM. 249 

time named in the indictment. At the time of the trial in these 
cases, judgment had not been rendered in the cases put in evidence. 
Defaults had been entered and docket entries made. Since then 
the judgments have been extended as printed in this report. No 
sentence had been imposed or performed when the proceedings 
were introduced in evidence. Until sentence imposed the judg
ment of conviction has not taken place. That is the judgment 
of conviction. Green v. Commonwealth, 12 Allen, 155, 165. 
Oom. v. Richards, 17 Pick. 295, 296. 

L. A.·Emery, attorney general, for the state. 

I. Tippling-shop. The sufficiency of the evidence can only be 
considered on the question of a new trial. Exceptions or motion 
in arrest of judgment can only present the question of competency 
or admissibility. Any particular bit' of testimony may be compe
tent and admissible though by itself it would not warrant a con
viction. The testimony reported tends to prove part of the charge, 
the selling of the liquor and the having liquor in a shop. I pre
sume the county attorney proved by proper evidence the balance. 
The verdict shows that. 

The ruling of the judge was right; the requested ruling was 
wrong. The statute says, "If any person shall sell any intoxicat
ing liquors," &c. One glass is "any." 

II. Common-seller. The sufficiency of the evidence is not the 
question. The admissibiHty of the evidence is. Evidence may 
be admissible which may be insufficient unless supported by other 
evidence. One fact may not be enough, while a chain of facts 
may. Each fact would be admissible as offered. 

The objection that the records were incompetent, that they did 
not tend to prove the issue, must certainly be overruled. The 
defendant's pleading guilty twice to charges of selHng liquor or hav- · 
ing liquor for sale, certainly tends to prove him a common-seller. 
It is a step in that direction. 

The objection that judgment of conviction had not been entered 
up cannot be taken here, for the case shows that judgment had 
been entered, sentence imposed and the fine paid. Counsel very 
likely is right in his statement, but that cannot change the case 
as before the court. 
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Further, judgment of conviction is not necessary. The confes
sion, the default, the plea of guilty, is evidence that the defendant 
did have the liquor, and did sell the liquor. The government get~ 
all it wants out of the plea or default, and does not care to show 
that the defendant was punished. 

R. P. Tapley, in reply, admitted that it would have been bet
ter to have used the word "sufficient" or "insufficient" than the 
word competent. But taking the sentence together, it means the 
same. It was its competency to '~sustain" the issue raised that 
was in question, not its admissibility. The exceptions state in one 
case that, "to sustain the charge the government offered in evidence 
the records in three several cases," &c. ; in the other the phrase 
is "to sustain the issue raised." 

These judgments had a certain legal effect. What that effect 
was, was a question for the court. If giving to these judgments all 
their legal effect they were insufficient to maintain the issue, 
there has been a mis-trial; and the only way to avoid giving the 
party a proper trial is to send the case off upon some verbal criti
cism upon the exceptions. 

APPLETON, 0. J. The defendant was indicted for keeping a 
drinking-house and tippling-shop and as a common seller. 

The records of three judgments rendered against him, in all 
which he had pleaded guilty, had been sentenced and had paid the 

, eieveral fines and costs imposed upon him, were received in evi
dence. Two of the judgments were for single sales an·d the other 
upon a search and seizure complaint. These judgments were 
properly receivable in evidence. 

The construction to be given them, if any doubt arose, was for 
the court. Their force and effect and the inferences to be drawn 
from the facts established by them were for the jury. 

The counsel for the respondent requested the presiding judge 
to instruct the jury that a single sale of intoxicating liquor, and 
allowing the same to be drank upon the premises where sold, do 
not constitute the offense of keeping a drinking-house and tip
pling-shop. 

This instruction the court declined to give and rightly. The 
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• defendant had pleaded guilty to two complaints of single sales and 
one for keeping liquors intended for sale in his inn in violation 
of law. The instruction requested was not based upon the 
evidence. It was purely hypothetical and not applicable to the evi
dence before the jury. It was properly refused for that cause. 

Further, the statute was given as the rule of law and that 
embraced all that was required for the jury. 

Whether there was other evidence than the records introduced 
is immaterial, as the questions presented relate to rulings g\ven at 
the trial, not to the sufficiency of proof. Exceptions overruled. 

\ 

DICKERSON, BARRows, DANFORTH, VIRGIN and LIBBEY, JJ., con-
curred. 

ELISHA G. FERGUSON vs. AuGusTus W. BROOKS et ux. 

York. Decided August 4, 1877. 

Husband and wife. Married woman. 

Where an action is against husband and wife for a tort committed by the wife, 
the liability of the h4sband necessarily follows from the existence of the 
marital relation, and when, by the pleadings, this is not disputed, a verdict 
that the wife is guilty disposes of the whole issue raised by a joint plea of 
not guilty. 

The presumption, that in case of tort committed by the wife in the presence 
of the husband the wife acts under coercion, is not con'clusive; and when it 
is repelled, the wife is responsible for wrongs done by her in his company. 

The ancient doctrine of the common law, that a married woman cannot be a 
trespasser by prior or subsequent assent, is so far modified by our statutes 
giving them the power to manage and control their own property, that as to 
all acts done in their name and behalf for the enforcement of their supposed 
rights in such property, they are responsible, like other parties not under 
disability, for what they authorize or ratify. 

ON EXCEPTIONS AND MOTION. 

TRESPASS against husband and wife, that the said Mary J. Brooks.,. 
on the :fifteenth day of November, 1872, at said Elliot, with force· 
and arms took and carried away the two cows of the plaintiff then; 
and there found, and being of great value, to wit, of the value of 
seventy-five dollars each, and for a long time, to wit, for the space 
of :f,iye days, detained the said cows, without any reasonably suit-
!>'(, ; /.- l<-, +' 2. (P 
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able care, shelter and food, and drove the same violently for a 
great distance, to wit, for the distance of five miles, whereby they 
were greatly damaged, to wit, to the sum of seventy-five dollars. 

Also for that the said Mary J. Brooks, on the fifteenth day of 
November, A. D. 1872, at said Eliot, by herself, her servants, 
agents and employees, with force and arms, took and carried away 
and unlawfully impounded the two cows of the plaintiff, of great 
value, to wit, of the value of one hundred and fifty dollars, and 
for the space of five days unlawfully detained said cows, without 
any sufficient or proper shelter, care, attendance or food, and vio
lently drove said cows for the distance of five miles, and prevented 
the said cows from coming to the possession or care of the plain
tiff for said five days, whereby said cows were greatly injured, 
&c., &~. To the damage of the said plaintiff, as he says, the sum 
of two hundred dollars. 

Plea. And now the said defendants come and defend, &c., when, 
&c., and say they are not guilty in manner and form as the plain
tiff has declared against them, and of this they put themselves 
upon the conntry. By Burbank & Derby, their attorneys. 

And the plaintiff doth the like. By G. 0. Yeaton, his attorney. 
The evidence was in substance as follows: 

It was admitted that the wife owned the place. 
The plaintiff testified that he saw both defendants driving the 

cows into the barn, Friday, and that he next saw the cattle Satur
day evening, a mile away at the town pound. 

Levi A. Shapleigh testified that he was pound keeper, that he 
gave no bond and had lost his record, that Mr.Webber turned the 
cattle in, that witness locked the pound and kept the key; that 
he received with them a written paper signed by the two defend
ants, giving a description of the animals, and stating they were 
taken from the in closure of Augustus W. Brooks and Mary Jane 
Brooks; that Sunday night they were still there unfed; that they 
got out, he did not know how; he saw them out Monday. 

Mary J. Brooks testified that she had nothing to do with the 
cattle, that she was present when her husband drove · them into 
the barn, but did not assist; did not sign the certificate nor 
authol,'ize its signing, tried to prevent their being impounded; 
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advised her husband to drive them home, instead of to the pound, · 
that in what she did, she was not in any way coerced by her hus
band. 

Augustus W. Brooks testified that he drove the cows to pound 
against the wishes of his wife, and that he interlined her name 
without her consent. 

The presiding justice instructed the jury in part, as follows : li 
There is another mode by which an agent's act, done for a party 
without any previous authority, may be adopted by the principal 
and thus do what the law calls ratify it. For instance, a person 
does some act for your benefit, and for you in your behalf; 
he comes and tells you what he has done, and you from that mo-
ment may adopt it and ratify it, and say you did right and I will 
pay you, or not, (just as you see fit) at any rate you may adopt his 
act as your act, and then it would govern you, and you would be 
responsible, and liable therefor just ae, much as if you had in the 
first instance authorized him to go and do that act. But before 
there can be a ratification of that kind the act itself, done by the 
agent, must have been done for you when he did it. 

Verdict. The jury find that the defendant, Mary J. Brooks, is 
guilty in manner and form as the plaintiff has declared against 
her, and assess damages for the plaintiff in the sum of thirty 
dollars. 

To the foregoing instruction, the defendants alleged exceptions. 
They also filed a motion to set aside the verdict as against law and 
evidence. 

I-I. H. Burbank & J. S. Derby, for the defendants. 

First, as to the exceptions. 
The ruling complained of is, substantially, that a married woman 

may adopt and ratify the prior, tortions act of the husband so as 
to render her liable in trespass. 

I. The position of the f eme-eovert as to torts is defined and 
governed by the common law. Ballard v. Russell, 33 Maine, 
196. Laughlin v. Eaton, 54 Maine, 156. 

At common law the husband is liable for torts of the wife; if 
committed in his company or by his ord~r he is alone liable; if 
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not they are jointly liable. Ball v. Bennett, 21 Ind. 427. Bra
zil v. JJforan, 8 Minn. 236. Marshall v. Oakes, 51 Maine, 308. 
State v. Oleaves, 59 Maine, 298. Commonwealth v. Eagan, 103 
Mass. 71. ()ommonwealth v. Burk, 11 Gray, 437. Carleton v. 
Haywood, 49 N. H. 314. Park v. Hopkins, 2 Bailey, 411. 
Kowing v. JJfanly, 49 N. Y. 192. Commonwealth v. Munsey, 
112 Mass. 287. 

A fortiori, she cannot be held liable for torts committed by 
him in her absence "without any previous authority." 

She cannot ernn be liable for t~e husband's fraud, committed in 
an exchange of her property, and of which she reaps the benefit. 
Birdseye v. Flint, 3 Barb. 500. 2 Hilliard on Torts, 513. 

II. At common law a married woman "cannot be a trespasser 
by prior or subsequent assent." 1 Chitty's Pleading, 12th Am. 
Ed., 76, 80. Bacon's Ab., Title, Infancy, H. Co. Lit., 180, b, 
note (4); 357, a. 

Second, as to the motion. 
This action is trespass for unlawfully impounding two cows. 

The plaintiff declares against Augustus and his wife Mary Jane 
Brooks, alleging trespass by her ; and the verdict against the 
latter only. 

I. The verdict was against the law of the case. 
The verdict should respond to the issue presented, otherwise it 

is bad. This being an action for the tort of the wife, and neces
sarily brought against husband and wife, the verdict must abide 
by that necessity. Brown v. Ohase, 4 Mass. 436. Common
wealth v. Wood, 12 Mass. 313. Whitnwre v . .Delano, 6 N. H. 
543. 

II. The verdict was manifestly against the evidence and the 
weight of evidence in the case. 

Mary Jane Brooks committed no act of trespass. Even the 
evidence of plaintiff, carefnlly analyzed and compared, shows no 
such act. Her evidence proves the negative. 

G. 0. Yeaton, for the plaintiff, replied orally. 

BARROWS, J. The defendants contend that the verdict is against 
law, fatally defective, and that no judgment can be rendered upon 
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it because, although the jnry have found that the wife, Mary J. 
Brooks, is guilty of the trespass alleged, they have not found the 
husband, Augustus W. Brooks, guilty also. 

But the plaintiff did not allege the commission of any trespass 
by Augustus W. Brooks. The snit is not for a tort alleged to 
have been committed jointly by the husband and wife, but it is 
charged in the first count as committed by the wife, and in the 
second, by her and her servants, agents and employees. 

Where a suit is thus brought against husband and wife for a, 

tort committed by the wife, the liability of the husband necessarily 
follows from the existence of the marital relation, and a verdict 
that the wife is guilty disposes of the whole issue raised by a joint 
plea of not guilty. 

The only question open for the jury to pass upon under such a, 
plea is whether the wife committed the trespass. If she did, the 
law makes the husband responsible with her; and the jury have no 
occasion to find him guilty of a wrong which he did not commit, 
although he is bound to answer for it. 

Where, as here, the writ describes the defendants as husband 
and wife, and the cause of action alleged is a tort of the wife, such 
a relation between the parties defendant as will make the man 
responsible for the torts of the woman must be regarded as admit
ted by the pleadings unless specially denied. It is not an open 
question under the general issue. In an ancient case, the plea of 
"Gray and Norton sued by the names of Gray and wife at suit of 
Kether," as given in Wentworth's .Pleadings, vol. 1, p. 6, is a plea 
in abatement; while a denial of the marriage of parties joining 
as plaintiffs in that alleged relation seems to be pleadable in bar 
with a protestation that the defendant's wife is not guilty of the 
trespass charged. Went. Plead. vol. 1, p. 42. 

In Oliver's edition of Story's Pleadings, p. 96, in the notes to 
the plea of no marriage, (which, as in Wentworth, is given among 
the pleas in abatement) while it is doubted whether in ordinary 
personal actions the plea is good, it is said that "if persons are sued 
as baron and feme who are not so de facto they may plead not 
covert." 

In a case given in the Instructor Olericalis, vol. 6, p. 649, where 
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to a count against baron arid feme for alleged trespass of the 
wife, the defendants pleaded not guilty as to part and a justifica
tion as to the remaind~r, judgment was given for the plaintiff 
because, among other things, the plea was bad for the reason that 
"by the declaration the wife only is charged to be the trespasser, 
and yet to all the trespasses, prmter, &c. they have both pleaded 
quod ipsi non sunt culpabiles ." 

Hence we see that the proper general issue in a suit like this is 

~ 
that the wife is not guilty, for she only is charged with the com
mission of the trespass;. and if the wife is guilty, the husband is 

( 
liable though not in any manner participating in the wrong-doing. 

, This is so even though he is permanently living apart from the 
wife if the relation of husband and wife continues and it does not 
appear that the wife was living in adultery. }lead v. Briscoe, 5 
Car. & P. 484, E. 0. L. R. v<;>l. 24, p. 667. 

Yet the husband must join in making this plea that the wife is 
not guilty because of the disability of the wife to plead alone. In 
Tampiam v. Newsam et ux. Yelv. 210, which was assumpsit, 
while it was held that husband and wife ought to join in the plea, 
it is said that "the record onght to be quam prmdietiJo. et Bridgetta 
dicunt quod ipsa Bridgetta non assumpsit; and fnrther, that in 
a case against husband and wife for words spoken by the wife 
where the husband did not join in the plea, but the wife only 
pleaded not guilty, the plaintiff thou~h he had a verdict could not 
have judgment but a repleader was awarded.· 

This is not a suit against husband and wife for a joint t!espass, 
like Vine v. Saunders et ux. 4 Bing. N. C. 96, E. •C. LR. vol. 
33, 615. There is no similarity between the case at bar and 
Thacher v. Jones, 31 Maine, 528. 

But even in cases whore husband and wife are sued for their 
joint act, a verdict of not guilty as to the husband will not relieve 
him from a judgment against him if the wife is found guilty. It 
is true that in one ancient case, .Drury v . .Dennis, Yelv. 106, it 
was held that, if in trespass for a tort committed by husband and 
wife the jury find the wife guilty, and give no verdict as to the 
husband or find him not guilty no judgment can be rendered. But 
the case never was followed and was very soon directly overruled 
in numerous cases. 
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An anonymous case is thus reported in Vent. 93. "In an action 
of battery against baron and feme the jury found the feme only 
guilty and not the baron. It was moved in arrest of judgment 
that this verdict was against the plaintiff; for he ought in this 
case to have joined the baron only for conformity, and he declar
ing of a battery by both, the baron being acqnitted, he hath failed 
of his action, and so is Yelverton 106, in Drury v. Dennis case. 
But here the court gave judgment for the plaintiff and said that 
that in Yelverton was a s~range opinion." 

Judge Metcalf in a note to the case of Drury & .Dennis's, in 
his edition of Yelverton remarks that, "when husband and wife 
are sued for a joint tort, the jury may find one guilty and the 
other 11o_t gt1ilty and the verdict will be good as in other cases of 
several trespasses. Bnt judgment is rendered against both if the 
wife g~y_is found guilty, as in cases where both are sued for a 
tort committed by her alone ; and both may be taken in execution." 

And he cites Hales v. White, Oro. J ac. 203. Kayo v. Oogs
hill, Oro. Car. 406, and numerous other ancient cases which fully 
support the doctrine of his note. 

The result of onr examination in the case at bar is that as the 
covertnre at the time of the alleged trespass was not in eontroyersy 
under the pleadings, the verdict rendered that the defendant, Mary 
J. Brooks, is guilty, if sustained is sufficient to entitle the plaintiff 
to judgment against the husband as well as the wife. 

If existing statutes have so changed the rule of the common law 
. touching the interest of the husband in the property of the wife 
that there seems to be a hardship in holding him responsible for 
her torts, it is for the legislature to furnish such remedy as they 
think appropriate. 

This has been done in Massachusetts by Stat. of 1871, c. 312. 
Should the verdict be set aside as against the evidence i 
The field into which the plaintiff's cows had strayed through a 

gap in that part of the fence which belonged to the defendants to 
repair, was owned by the wife; and the testimony on which the 
plaintiff relies tends to show that she and her husband together 
drove them into her barn where they were detain~d nearly twenty
four hours, the husband being a part of the time absent from 
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home, and that they were thence driven by the husband and a 
field-driver, and committed to the custody of a relative of the 
defendants, (who was acting as pound-keeper but _had given no 
bond as such) by whom they were further detained to their seri
ous injury. 

There is testimony tending to show that the impounding certifi
cate was subscribed with the name of the wife as well as that of 
the husband. AH the acts shown to have been done by the wife 
appear to have been done in the presence, and to say the least of 
it, with the aid and countenance of th·e husband. She, herself, 
while positively denying that she assisted in driving the cows into 
her barn, or that she subscribed or authorized the subscription of 
her name to the impounding certificate, testifies that in whatever 
she did, she was not in any way coerced by her husband. 

Aside from this, the case is barren of testimony to do away with 
the legal presumption that a tort committed by the wife in the 
presence of her husband is to be regarded as done by her under 
coercion and in obedience to his commands. 

To tind her guilty the jury must have accepted her disavowal of 
coercion while they rejected her denial of participation in or ratifi
cation of the acts of her husband in the premises. As presented 
by the report of the evidence the case approaches very closely the 
conditions which would require us to sustain the motion to set 
aside the verdict as against evidence. But it may be that the jury 
drew correct inferences from the demeanor of the witnesses whom 
they saw and heard; and, upon the whole, we are not entirely satis
fied that justice would be promoted by sending the case to a new 
trial. The parties must abide by the conclusion to which the jury 
came unless the exceptions ought to be sustained. 

There seems to be no question that the law respecting the wife's 
liability for acts done in the presence of her husband was correctly 
given, as settled in this state in the cases of Marshall v. Oakes, 
51 Maine, 308, and State v. Gleaves, 59 Maine, 298. 

The defendants complain only of an instruction given appar
ently with reference to a supposed ratification by the wife of the 
act of the husband in subscribing her name to the impounding 
certificate. They invoke the ancient doctrine of the common law 
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as laid down in Chitty's Pleadings, that a married woman cannot 
be a trespasser by prior or subsequent assent. 

That this doctrine is still properly applicable to numerous actions 
of tort brought against married women, we do nQt doubt. We 
should be inclined to. say, for example, that a wife ought not to be 
held liable for the tort of her husband or any third party, in which 
she does not participate as an actor, by reason of prior or subee
quent assent, consent, advice or authority from her, in a case where 
she is not in any contingency to reap a profit, or her separate 
estate a benefit. 

No change wrought by statute in her capacity to hold, control, 
manage, or dispose of her own property seems to require a change 
in the doctrine of the common law to such an extent as that. Just 
so far as the statute modifying the common law compels a change 
in its doctrines we go, and no further. 

And we think that a necessary consequence of the statute-en
largement of her power to manage and control her property is a 
corresponding increase of her responsibility for all acts and con
tracts relating thereto or growing out of her management and 
control thereof. 

Where she does act independently of her husband, and is sub
ject to no coercion from him, but makes him her instrument and 
agent in enforcing some supposed right, we see no reason for 
regarding her as incapable of authorizing or ratifying any act 
done in her name and behalf, or for shielding her from responsi
bility therefor. The instruction complained of, viewed in the light 
most favorable to the excepting party, makes her quoad hoc, Bui 
juris; and in this we think there was no error. 

Motion and exceptions overruled. 

APPLETON, C. J., W .ALTON, DICKERSON, DANFORTH, VrnGIN and 
LIBBEY, J J., concurred. 
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INHABITANTS OF YORK vs. EDMUND N. GooDwrn. 

York. Decided August 4, 1877. 

Tax. 

"In addition to the methods now provided by law for the collection of ta:x:es 
legally assessed in towns against the inhabitants thereof, or parties liable to 
taxation therein, an action of debt may be commenced and maintained in 
the name of the inhabitants of any town to which a tax is due and unpaid, 
against the party liable to such tax; provided, however, that no defendant in 
any such action shall be liable to costs of suit, or any part thereof, unless it 
shall appear by the declaration in the writ and proof, that payment of said 
tax had been duly demanded prior to the commencement of such suit." 
Pub. Laws, 1874, c. 232. 

Held, 1. That as a remedy this is a retroactive act. 
2. That the "collector" is the proper person to make the demand. 
3. That if an action be brought under this act, it must be regarded as a 

waiver of procedure by arrest or distraint; that resort cannot be had to both 
processes at the same time, and that this is an additional, not a concurrent 
remedy. 

A form of declaration held good on demurrer. See statement of the case. 

ON EXCEPTIONS. 

DEBT: "For that the said Edmund N. Goodwin, on the first day 
of April, A. D. 1874, at said York, ·was an inhabitant of said town 
of York, and liable to taxation therein, and then and there was 
the owner and in possession of real estate lying within said town, 
and then and there was the owner of personal property; and then 
and there Samuel P. Young, Almon H. Merrow and Joseph H. 
Moody were the duly elected and legally qualified assessors of the 
said town of York ; and the said assessors did dnly and legally 
assess upon the poll of the defendant, and upon the real estate of 
the defendant, and upon the personal property of the defendant, 
as his proportion of the town taxes, and the due proportion of the 
state and county taxes allotted to said town of York, for the year 
then current, the following sums, to wit, upon his poll, the sum of 
three dollars; upon Ms real estate, lying within said town of York, 
the sum of seventy-three dollars and ninety-eight cents, and upon 
his personal property the sum of five dollars and twenty-two 
cents, in all the sum of eighty-two dollars and twenty cents; 
and the said assessors thereafterwards, to wit, on the twen-
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ty-second day of August, A. D. 1874, did make a perfect list 
thereof under their hands, and commit the same to Joseph Bragdon, 
junior, of that name, who was then and there duly elected and 
qualified as collector of the said town, with a warrant in due form 
of law, of that date, under the hands of the said assessors. And 
plaintiffs further aver that the payment of the said tax has been 
duly demanded of the said defendant, by the said collector, prior 
to the commencement of this suit, whereby an.d by reason of the 
statute in such case made and provided, an action hath accrued to 
the plaintiffs, to have and recover of the said defendant the said 
sum of eighty-two dollars twenty cents, with interest thereon. Yet 
the said defendant, though requested has not p~id the same," &c. 

A general demurrer was filed to the writ and declaration by the 
defendant, joined by the plain tiff and overruled by the presiding 
justice. The defendant alleged exceptions. 

R. P. Tapley, for the defendant, to the point that in order for 
an act to have a retroactive operation even as a remedy the intent 
must be clear, cited I-Iast'ings v. Lane, 15 Maine, 134; W hitrnan 
v. Hapgood, 10 Mass. 437; Given v. Marr, 27 Maine, 212; 
Bryant v. Merrill, 55 Maine, 515; Prince v. U. States, 2 Gall. 
204; Harvey v. Tyler, 2 Wall. 328. 

G. 0. Yeaton, for the plaintiffs. 

ArPLE1'0N, 0. J. This is an action of debt brought to recover 
a tax of the defendant under and by virtue of the provis~ons of the 
aet of 187 4, c. 232. 

The declaration contains the following averments, to wit: (1.) 
the defendant was an inhabitant of, and liable to taxation in the 
town of York; (2.) the due election and legal qualification of cer
tain assessors; (3.) the legal assessment by them of the defend
ant's due proportion of the entire tax for the then current year; 
(4.) the listing and commitment of the list to a duly elected and 
qualified collector; (5.) payment of said tax duly demanded of 
said defendant by the said collector prior to the commenceme,nt 
of this suit; (6.) the non-payment by the defendant of the same. 

The defendant demurred generally to the writ and in his argu
ment relies upon the following grounds to sustain the demurrer. 
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(1.) It is objected that the tax was assessed before the statute 
became operative and therefore that it does not apply. But the 
act only gives an additional remedy for the collection of taxes. 
It interferes with no vested right. It only furnishes another mode 
of compelling the defendant to do what without compulsion it 
was hfs duty to do. 

(2.) As it appears that a warrant was in the hands of the col
lector by whom the demand was made, it is urged that this suit 
cannot be maintained. The statute requires a demand to entitle 
the plaintiffs to recover their costs. But by whom is the demand 
to be made ? By one, who in case of compliance with the demand, 
is authorized to, re~ive the tax and to discharge the same. The 
collector is the person upon whom the duty of making a demand 
devolves. 

It is said that thes~ processes are inconsistent, and that having 
once placed a warrant in the hands of the collector, the plaintiffs 
are thereby precluded from maintaining this action. By the terms 
of the act, this action is "in addition to the methods now provided 
by law for the collection of taxes legally assessed." It is said 
that resort may be had to both processes at the same time. It 
does not appear that more has been done by the collector than to 
make the requisite demand. Had the demand been complied with, 
it would have discharged the tax as well as have been a bar to 
any suit for its recovery. Indeed, if a snit be brought it must be 
regarded as a waiver of procedure by arrest or distraint, for resort 
cannot be had to both processes at the same time. This is an 
additional not a concurrent remedy. The man who pays his taxes 
is in no peril. Eweeptions overruled. 

Declaration adjudged good. 

WALTON, BARRows, VIRGIN, PETERS arnl LIBBEY, JJ., concurred. 
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BosToN & MAINE RAILROAD vs. LEWIS DuRGIN. 

York. Decided October 29, 1877. 

ForC'ible 'entry and detainer. 

The stringers of Cataract bridge rested, one end on an abutment in the city of 
Saco, the other on a pier in which the plaintiffs' railroad and the city had 
each an interest but which the plaintiffs were bound to maintain. 'fo these 
stringers, beams were fastened and projected at right angles beyond the 
sides of the bridge. On these beams, outside of the limits of the highway and 
over the east branch of the Saco river and over land in which the plaintiffs 
had no interest, the defendant built, by permission of the city, a shop. The 
city made repairs upon Cataract bridge before and after the erection of the 
shop. Held, that the railroad could not maintain the process of forcible 
entry and detainer against the defendant for a part of their bridge. 

ON REPORT. 

FoRCIBLE ENTRY .A.ND DETAINER: "For that the defendant at Saco, 
on the twenty-ninth day of August, A. D. 1874, having before 
that time had lawful and peaceable entry into the lands and tene
ments of the plaintiffs, situate in said Saco, to wit: a portion of 
the bridge of the plaintiffs situate near the street in said Saco, 
known as Main street, and near the station of the plaintiffs' rail
road in said Saco, and whose estate in the premises was deter
mined on the twenty-eighth day of August, A. D. 1874, then did 
and still does forcibly an·d unlawfully refuse to quit the same ; 
although the plaintiffs aver that they gave notice in writing to 
said Lewis Durgin, thirty. days before the twenty-eighth day of 
August aforesaid, to terminate his estate in the premises. To the 
damage," etc. 

The defendant pleaded not guilty with a brief statement: "That 
he has never disseized the plaintiffs of the property described in 
their writ and declaration; nor has he ever been or become a ten
ant of the plaintiffs; nor is he liable to the process of forcible 
entry 3:nd detainer, at the instance of these plaintiffs, to recover 
the property described in their declaration ; that 'the. portion of 
the bridge' described in the plaintiffs' declaration is not real 
estate, nor 'a building erected on the land of a third party,' within 
the meaning and intent of the Revised Statutes of Maine, chapter 
94, and so this process is not maintainable therefor. 
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"That the premises mentioned in the complainants' writ and 
declaration are not the premises, lands or tenements of the com
plainants. 

"That the respondent owns the building occupied by him, 
adjoining and attached to the bridge mentioned in the writ and 
declaration, and has the right (as have the public) generally, to 
pass and repass over said bridge, to and from said building and 
over said bridge, and claims no right to occupy any other prem
ises than said building, with the use of the bridge to sustain and 
reach the same; and hold the said land over which said building 
hangs, under the owner, the Saco Water .Power Company, by its 
permission and lease. 

" That said building was originally attached to said bridge with 
the consent of all interested therein, indicated by vote of the city 
of Saco by its officers. 

"That before the approval of the act approved :February 17th, 
1.871, being chapter 630 of the private and special laws of 1871, 
this respondent had a bnilding occupied by him fo~ his business, 
connected with said Main street bridge, in Saco; there by lawful 
authority; that in the construction of the extension of the Boston 
and Maine Railroad it became necessary or desirable to remove 
said building; that in consideration of its removal and <lestru6-
tion, and of the respondent's forbearing to claim damages there
for, the said corporation (by its agents) agreed to aid in and 
facilitate the erection of the present building where it now stands, 
and to allo~ its continuance there; ~nd the city of Saco, by 
action of the board of aldermen of 8aid city, having charge of its 
streets and bridges, assented thereto ; and this respondent has 
ever since occupied the same independently of said corporation 
and not as tenant under it." 

The action originaily brought before the munieipal court of the 
city of Saco, was entered here under R. S. c. 94, § 6. 

At the trial, the plaintiffs put in a deed from Laconia Company 
and Pepperell Manufacturing Company, to them dated June 10, 
1874, in which in consideration of $3092.04, the grantors released 
and quitclaimed to them: 

"The right to maintain forever the following pi~·s and abutments 
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erected by said railroad on the line of their road in Biddeford 
and Saco aforesaid, so far as the same may be upon the lands of 
said grantors, viz : The pier upon the western bank of Jordan's 
creek, so called, and the abutment on the east side of the same 
creek; the abutment on the west bank of the western branch of 
the Saco river, and the pier in the middle of the same branch of 
the river; the pier in the middle of the east bra11ch of the river, 
and the arch pier on the east bank of the same branch, the pier 
of six feet square near the north corner of said company's grist 
mill, and the pier of the same dimensions on the north side of 
said railroad, opposite 1 the last pier, so far as the same may be 
on the land of the grnntors; the next pier east, thirty-fiv-3 feet 
long and seven feet wide at the base; the abutment next east of 
the last pier, adjoining Front street, in Saco, with its embank
ment covering an area measuring west thirty-eight feet on the 
north side of the embankment, and seventy-two feet two inches 
on the south side of the same embankment, with a breadth of 
thirty-fl ve feet, four inches at the base of the same; with the land 
under all of said piers, em ban km en ts and abutments; together 
with the right to maintain forever the several bridges connecting 
said piers and abutments over said Jordan's creek, said branches 
of Saco river and over the land of said grantors in Saco, hereby 
releasing said Boston and Maine railroad from all damages sus
tained by the location, construction and operating of said rail
road through Biddeford and Saco. And said grantees expressly 
agree with said grantors to keep said piers, abutments and bridges 
in such goo<l condition that no injury from them may occur to 
said grantors. To have and to hold," &c. 

Arthur B. Haines, called by the defendant, testified that he 
oversaw the building of the cataract bridge; there are about four
teen sticks of southern pine timber for stringers. One end of the 
stringers rests upon the eastern abutment and the uther on the 
centre pier in the middle of the river. These stringers are cov
ered with plank. The same pier in the middle of the river sup• 
ports both the railroad and the wooden bridge. The iron bridge 
has nothing to do with the eastern abutment. The wooden 
stringers come right up near to the iron stringers and the planking • 
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comes over so as to make one smooth surface. The iron and 
wooden stringers are not connected. Each bridge has separate 
supports independent of each other, nothing to do with each other 
as to the support of the stringers. AH the stringers upon which 
the building rests, rest upon the centre pinr and the east abutment. 

Upon the foregoing and other faets appearing in the opinion, 
the case was reported to the full court for such order as upon the 
law and the facts they deem proper. 

G. 0. Yeaton, for the plaintiffs. 

II. JI. Burbank, for the defendant. 

APPLETON, 0. J. This is a complaint for forcible entry and 
detainer of "a portion of the bridge of the plaintiffs." 

The premises occupied by the defendant consist of a small build
ing owned by the defendant, attached by stringers extending later
ally from the bridge-stringers and clasped and bolted thereto, to 
the westerly side of the bridge· over Saco river, in the city of Saco, 
by means of which the plaintiffs' railroad crosses the river, and 
intersects Main street, crossing both by means of one bridge with 
its supports constructed partly of wood and of iron and the whole 
covered with co ntiuuous wooden planking. This bridge was erected 
in 1872 by the joint co-operation of the railroad and the city, each 
furnishing a portion of the material and the railroad all the labor. 
The defendant erected this building in pursuance of a license from 
the city of Saco, and outside the limits of the street. The bridge 
to which the defendant's building is attached, was repaired by 
the city of Saco, both before and after the defendant's bnilding 
was erected. 

To entitle the plaintiffs to recover, ""they must bring their case 
within the provisions of R. S., c. 94, §§ 1 and 2. 

The defendant claims no rights as a disseizor, nor is he one. He 
is not a "tenant holding under a written lease or contract," nor is 
he a "person holding under such tenant." Neither is he a "tenant 
at .will" of the complainants. The complaint cannot be sustained 
under§ 1. 

Nor can the complaint be brought within the last clause of § 2 
by which the preceding provisions of § 1 are madi to "apply to 
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tenancies of buildings erected on 1:;nd of a third party." The 
building is attached to a bridge under which the water is flowing. 
Besides, the complainants have no interest in or ownership of the 
building. The purpose of the legislature by the last clause of § 2, 
was to enable the owner of a building erected on the land of a 
third person to recover the possession of the same from a tenant 
who had forfeited his rights and after due notice had refused to 
quit. The defendant was never a tenant of the complainants. 

Indeed, it js not readily perceived what rights the complainants 
have to interfere. The deed, under which they cl~im, gives them 
certain piers, embankments and abutments, "with the land under 
all of said piers, embankments and abutments/' and nothing more. 
It excludes the land which the defendant's building over-hangs. 
Nor have they any interest in or title to the building for which they 
seek to recover possession. 

The complainants, owning neither the building which overha1?gs 
the Saco river nor the bed of the river which is overhung thereby, 
cannot maintain this process to recover possession of a building 
to which they have no title whatsoever. 

Judgment/or defendant with. costs. 

WALTON, BARRows, VrnGIN, PETERS and LIBBEY, JJ., concurred. 

DAVID TuxBURY, appellant from a decree of the judge of probate. 

York. Decided December 17, 1677. 

Executors and administrators. 

A surety upon a probate bond cannot sustain an appeal from a decree of the 
judge of probate settling the account of his principal; or upon a petition 
requiring such principal to charge himself in account with assets alleged to 
have come to his hands or interest thereon. 

Such appeal, where one is to be made, must be taken in the name of the ac
counting principal, who is the person directly affected by the decree. 

Woodbury v. Hammond, 54 Maine, 332, affirmed. 
The re-enactment of a statute after a judicial construction of its meaning, is,. 

to be regarded as a legislative adoption of the statute as thus construed. 

ON REPORT. 

The case was made up at the May Term, S. J. 0., 1877, and 
thus stated : 
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"Samuel Whitten, of Saco,. in said county, died testate, seized 
of real and personal estate. Bradbury Seavey was appointed 
administrator, with will annexed, April 7, 1868, and gave bond in 
usual form, with Lucinda Whitten, Charles Hill and David Tux
bury as sureties. Penal sum, $30,000. Seavey settled his first 
account December 8, 1868, leaving apparently $10,625.19 in his 
hands. 

" He filed his second account in October, 1874, and notice 
thereon was duly issued and proved. By this account there would 
appear to be something over $7,600 balance in his hands at that 
time. 

"August 19, 1876, suit was commenced in the name of the 
judge of probate, by a party claiming to be interested, upon the 
administrator's bond, and is now pending. On August 19, 1876, 
the real estate of Tuxbury was attached upon the writ in that 
suit, and upon August 23, 1876, a further attarhment of Ms per
sonal property was made on the writ. At the time of the com
mencement of the suit, Hill and Lucinda Whitten had deceased, 
Hill being insolvent. Service in the snit is made only upon Tux
bury, Seavey being then a resident of the state of Florida and for 
more than two years previous. 

"Upon the first Tuesday of September, 1876, a person claim
ing to be interested in the estate of the testator, petitioned the 
judge of probate to order the said administrator to charge himself 
with the sum of $4000 as interest, profit and income derived from 
said estate, and to require an immediate settlement of his second 
account, and also filed a petition for the removal of the adminis
trator. 

"Upon notice the admhiistrator earnc in by attorney, and ver
ified his account by proper vouchers, and also appeared to show 
cause why he should not be charged with the amount of $4000, as 
prayed for in said petition. 

"At the December term, 1876, of said court, the judge of pro
bate ordered and decreed as follows : 

"' State of Maine, York, ss. Probate Court, December Term, 
A. D. 1876. On the foregoing petition, the same having been 
duly considered, it is decreed that said Bradbury Seavey charge 
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himself with interest on the balance of his first account, ded11cting 
subsequent payments, the amount of said interest being $3207.66. 

Nathaniel Hobbs, Judge.' 

"December 18, 1876, Tuxbury, claiming to be a person inter
ested and aggrieved, appealed from said order and decree, and 
upon the same day duly filed his reasons of appeal and bond as 
required by law. Thereupon his appeal was allowed and pro
ceedings staid. 

" At this term of the court, after seasonable and due service of 
the reasons of appeal, Tuxbury entered his appeal. 

"For the purposes of this hearing, it is agreed that Seavey is 
insolvent and pecuniarily worthless, and was at the time of the 
commencement of the snit upon said bond, and for a long time 
before. 

"Either party may have any of the documents referred to cop
ied as a part of the case. 

"The case is reported for the decision of the law court, upon 
the foregoing e"."idence or so much thereof as is admissible. The 
court are to determine whether the appeal shall stand or be dis
missed." 

R. P. Tapley, for the ~ppcllant, under various positions, cited 
Deering v. Adams, 34 Maine, 41; Pierce v. Irish, 31 Maine, 
254; Thurlough v. Chick, 59 Maine, 395; Farrar v. Parker, 3 
Allen, 556; Boynton v. Dyer, 18 Pick. 1; Smith v. Sherman) 4 
Cush. 408, 409; Paine v. Goodwin, 56 Maine, 411. He endeav
ored to discriminate this case from Woodbury v. Hammond, 54 
Maine, 332. The surety in that case claimed an appeal from the 
allowance of an account which his principal had filed and was put
ting himself at issue with his principal ; and there was no suit 
pending and no attachment of the surety's property in that case. 

H. Fairfield, for the appellees, relied upon Woodbury v. 
Hammond, supra, as decisive. 

BARROWS, J. The surety who has guarantied his principal's 
fidelity and accuracy to the probate court and thereby procured 
the trust to be committed to him, must, out of proper regard for 
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the rights of other persons interested, be content to let that prin
cipal represent him in that forum in the adjustment of the trust 
accounts while he is capable of doing it. 

The principal, and he alone, can properly be said to be both 
directly and injuriously affected by an erroneous decree requiring 
him to account for more than he admits to be and more than there 
is in his hands. It is the amount of the principal's liabilit)T which 
is ascertained by the decree, and he is primarily and ultimately 
responsible for that amount unless he appeals from the decree. 
The surety can be holden only by and through an action at com
mon law upon the bond, to which he would have a foll and com
plete defense if his principal collusively suffered a surcharge in his 
accounts for the benefit of the parties interested in the estate, to 
the detriment of himself and his sureties. Baylies, Judge, v. 
Davis, 1 Pick. 206. 

Bnt it was early seen that the business of probate courts would 
be seriously and uselessly embarrassed unless it was held that 
those only who had a direct as well as a pecuniary interest in the 
subject of the decree were entitled to appeal. See Downing v. 
Porter, 9 Mass. 386, where one of the heirs of a residuary legatee 
was denied the right to appeal because the claim should have been 
made through the administrator of the legatee, representing all 
the heirs. In like manner as the administrator in that case repre
sented the heirs entitled to the fund through his intervention, the 
accounting administrator here must represent his sureties, because 
he is the one directly affected by the decree, and they only 
through him and by means of a snit at common law. All their 
substantial rights are guarded. If the administrator here has no 
cause to appeal, this appellant has none. If, on the contrary, the 
administrator or his sureties supposed he had good reason to ques
tion the correctness of this decree it would have been as easy for 
this appellant to have enabled him to prosecute the appeal as it 
was to undertake its prosecution himself. If the administrator in 
collusion with the parties interested in the estate refuses to per
mit the prosecution of an appeal in his name in a case where there 
is an erroneous decree, it would be available to the sureties, as we 
have already seen in defense of the suit on the bond by which 
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their liability is to be established. On the other hand, if he and 
the sureties are colluding to furnish them a defense on the bond, 
both he and they must abide the consequences. But fraudulent 
collusions on either side are not to be presumed. We refer to the 
matter only to make sure that the rights of all concerned can be 
well guarded, while the rule that those only shall be regarded 
ataggrieved~and shall have the right of appeal whom the decree 
directly affects is adhered to. 

This discussion may be deemed superfluous for this court, upon . 
full consideration, decided in ~Woodbury v. IIammond, 54 Maine, 
332, 342, that a surety upon a probate bond could not be consid
ered as aggrieved by a decree respecting the settlement of his 
principal's account, hecause, though pccnniarily, be was not directly 
interested in the decree. This decision was made in 1866. Five 
years afterwards the statute, the construction of which was thus 
settled, went into the new revision unchanged in this particular. 
·This is to be regarded as a legisbtive adoption of the construction 
thus given. Cota v. Hoss, 66 Maine, 161, 165, and cases there 
cited. 

We find nothing in the case of Farrar v. Parker, 3 Allen, 556, 
which we deem snffieient cause f~r reversing our own decision 
thus adopted by the legislature. No good reason is shown there 
nor here why the appeal should not be take,i in the name of the 
accountant who is directly affected by the decree. The opinion 
there seems to proceed npon the idea that the surety is more 
directly affected by the decree in cases of insolvency of the prin
cipal than where the principal has the property and means to pro
tect him. But if he is not directly affected by a deerec against a 
solvent principal, he does not become so, because the chances of 
·his being indirectly affected by a decree against an insolvent one 
are greater. There is no distinction in prineiple between the case 
at bar and Woodbury v. Hammond, 54 Maine, 332; and that 
case must be regarded as decisive of this. 

A single additional reason why the appeal in a case of this sort 
should be in the name of the accounting party may be referred 
to. It is with him that the chief knowledge of the facts bearing 
upon the question of liability ordinarily resides. He cannot be 
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permitted to screen himself and his sureties by shutting his month 

and withholding the necessary information. Where, as here, he 
has taken himself out of the jnrisdi ction of the court, if one who 
bound himself for his fidelity to his trust can sustain an appeal from 
the probate court in his own name, it might be difficult for the 
opposite party to furnish the proof which it was the duty of the 
accounting principal to afford, and which under R. S. c. 82, § 85. 
he might be compelled to afford upon an appeal taken as it should 
be in his own name. 

Appeal dismissed. Oostsfor respondents. 

APPLETON, 0. J., WALTON, VIRGIN, PETERS and LIBBEY, JJ., 
concurred. 

FrnsT NATIONAL BANK OF BrnDEFORD vs. SIMEON P. McKENNEY. 

SAME vs. JOHN H. BURNHAM. 

York. Decided December 19, 1877. 

Promissory notes. 

It is proper to declare upon a joint and several note signed by the defendant 
as surety for an individual or aco-partne-rship, as the note of the defendant, 
in a several action against him, without setting out the joint contract also, 
and without taking notice of the suretyship, or co-partnership between the 
principals. 

After the general issue pleaded and joined it was competent for the presiding 
justice in his discretion to allow the plaintiff leave to amend without terms 
by describing the note as a joint and several note, and averring that the 
defendant promised the plaintiff by the name of the First National Bank. 

The cases find that the bank became a party to the statute aRsignments made 
by the principals for the benefit of their creditors, at the request of the 
defendants, and under a stipulation that the bank should not be held 
thereby to release any right as against the defendants, the defendants at the 
same time agreeing to pay the balance of the notes over and above the 
amount of dividends received under the assignments with eight per cent. 
interest. 

Held, that by such an arrangement the notes are not discharged as against 
the sureties, nor the right of action suspended, but suits thereon may be 
maintained against them without waiting for the adjustment of the assign
ment accounts. 

( 9 /ti, I •J ' • ,u ' 'I 71/ 
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ON ExoEPTIONs. 

AssuMPSIT on several promissory notes, in each of two cases, 
presenting similar facts and the same legal points, submitted to 
the presiding justice and tried together without the intervention of 
a jury, with right of exceptions. 

The second count of the first writ was in this form: "Also for 
that the said defendant, at said Biddeford, on the fourteenth day 
of October, A. D. 1875, by his promissory note of that date by 
him subscribed, for value received, promised the said bank to pay 
it the sum of fifteen hundred dollars in four months after said 
date, which time has long since elapsed." 

At the time of trial and before offering any evidence the plain
tiff moved for leave to amend his writ, by filing several amended 
counts, the second of which was of the form following: "Also, for 
that the said defendant and one John T. Smith and one N. B. 
Osgood & Co. of said Biddeford, on the fourteenth day of Octo
ber, A. D. 1875, by their promissory note of that date by _them 
subscribed, for value received, jointly and severally promised the 
said plaintiff bank, under the name of the First National Bank, to 
pay it the sum of fifteen hundred dollars in four months after said 
date, which time has long since elapsed." The justice allowed the 
amendments against the defendant's objection. 

Notes were offered and received under the amended counts 
against the defendant's objection. The note under the second 
amended count _was of the following tenor : "$1500. Biddeford, 
October 14, 1875. For value received, we, N. B. Osgood & Oo., 
as principal, and S. P. McKenney and John T. Smith as sureties, 
jointly and severally promise to pay the First National Bank, fif
teen hundred dollars in four months. (Signed) N. B. Osgood & 
Co., John T. Smith, S. P. McKenney." 

[Indorsements.J 
"1876. June 9, Received from John T. Smith on the within 

note $350. July 18, Received from John T. Smith $400, also 
interest on $750, to date." 

The defendant introduced evidence proving that Thomas D. 
Locke and Napoleon B. Osgood, each individually, and said Locke 

VOL. LXVII. 18 
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& Osgood as copartners, on the 20th day of November, 1875, 
each made an assignment in due form of law of all their property 
and estate, copies of which assignments are to be made. That said 
assignees duly proceeded under said assignments in conformity 
to the provisions and requirements of R. S., c. 70, and the subse
quent amendments and provisions of law relating thereto, and in 
due course of proceeding made and returned as required by law 
inventories of the estates conveyed by said assignments. That by 
due course of proceeding said assignees in the case of Locke indi
vidually and Osgood individually, proceeded to a final settlement 
of their accounts, and that the same were duly allowed in probate 
court on the first Tuesday of May, A. D. 1877, and distribution 
then ordered. 

That the plaintiffs within three months, and with the consent 
and at the request of defendant, as stated in paper marked "A," 
from the execution of the several assignments became parties 
thereto and presented the notes now presented in this suit for 
allowance, and the same were allowed by the said assignees. 

That the plaintiffs received their distributive share of the 
estates of Thomas D. Locke and Napoleon B. Osgood, as settled 
upon their individual assignments, May 24, 1877, and indorsed 
the same upon said notes as now appears by said notes and 
indorsements. 

That the estate of Locke & Osgood as copartners has not been 
fir;ially settled or any order of distribution made. 

The plaintiffs introduced in evidence the paper marked "A," 
dated Biddeford, December 8, 1875, and setting out that the First 
National Bank of Biddeford holds and is the owner of the follow
ing notes; then follows a list of which the $1500 note described 
above is one. It sets out also the assignments of Locke & Osgood, 
as individuals, and as copartners, to James T. Smith, Abel H. 
Jellison and Timothy Shaw, jr., for the benefit of such creditors as 
may become parties to the assignment, and closes as follows: "And 
whereas said First National Bank, by our consent and at our 
request, will become partie~ to said assignment, now it is under
stood that by becoming parties to said assignment the said First 
National Bank release no right as against us on said paper, but 
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for value received, we each hereby agree with and promise said 
b~nk to pay said bank such balance of said notes upon which our 
names individually appear as may be due and owing on said paper, 
with interest at the rate of eight per cent. 9ver and above what 
said bank may receive on said paper as a dividend on the property 
of said T. D. Locke and N. B. Osgood & Co. from said assignees. 
(Signed.) ,John H. Burnham, S. P. McKenney, John T. Smith, 
Israel K. Smith, S. W. Luqnes, Jere G. Shaw, by Tim. Shaw, jr., 
Lewis F. Small." 

Upon the foregoing facts the presiding justice ruled as matter 
of law, that the action was maintained and ordered judgment for 
th~plaintiffs for the amount due on the notes in suit; and the 
defendant alleged exceptions. 

R. P. Tapley, for the defendants, contended that the two counts 
set out different causes of action, each count being perfect in itself 
for such a contract as it describes; that the note was erroneously 
admitted because the elements of partnership and suretyship were 
not stated in the count; that the action of the plaintiffs in the 
matter of the assignment discharged the surety; and also that the 
action was prematurely brought. 

J. JJf. Goodwin & W. F. Lunt, for the plaintiffs, submitted the 
following brief: 

The amendment allowed is no cause of exception. Both the 
original and the amended declaration good, and the notes properly 
received in evidence under either. Rees v. Abbot, 2 Cowp. 832. 
Cited also in Oliver's Precedents, 200, in note. 2 Chitty PL 220 
note, (c.) 16th Am. Ed. Mountstephen v. Brooke, l Barn. & Ald. 
224. Bulbeck v. Jones, 5 J m;. N. S. 1317. Beecham v. Smith, 
EL B. & E. 442. (96 E. C. L. Rep.) 

The rights of the bank to bring suit and maintain it against 
defendant on the notes declared upon, not lost or suspended by 
the facts appearing in the case. Burrill v. Smith, 1 Pick. 291. 
Fiske v. Stevens, 21 Maine, 457. 

Even an agreement not to sue on a note until after a certain 
time, no bar to a snit commenced before that time. U. S. D. 
Title, Bills & Notes, Sub-div. 10, § 3009. Byles on Bills, 186. 
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Thimbleby v. Barron, 3 Mees. & W. 210. Ford v. Beech, 11 Q. 
B. 842. (63 E. C. L. Rep.) 

BARRows, J. Under thB strictest ancient rules of pleading, the 
plaintiffs' declaration upon these joint and several notes as the sev• 

· eral notes of the defendants must have been held good in these 
several suits against them. The contract beiween the p1rties to 
the suit was set out according to its legal import and effect, and 
it mattered not though the instruments produced in evidence 
showed another and joint contract also. That was not the con
tract here sued, and there was no occasion to refer to it in these 
declarations merely because it could be proved by the same inswu
ment which proved the contract declared on. 

We find neither reason nor authority to sustain the defendants' 
objection that the notes relied on ought to have been described in 
all their legal effect, and that the failure to describe their joint 
character and import makes them inadmissible to support a several 
action against one of the promisors. 

That this is a proper mode of declaring against a joint and sev
eral promisor upon a note which is several as well as joint does 
not appear to have been doubted. 

The courts have gone further, and by a long series of decisions 
have established the doctrine that where one of several joint 
contractors is sued alone, the declaration setting out the contract 
as his, no notice being taken of his co-contractors, is no vari
ance, and his only method of availing himself of the omission is to 
plead it in abatement. Oabell v. Vaughan, l Saund. 291. 
Rice v. Shute, 5 Burr. 2611. Abbot v. Smith, 2 Black. 947. 
Wilson v. Reddall, Gow. 161. . Hountstephen v. Brooke, 1 
Barn. & Ald. 224. 

The notes to Oabell v. Vaughan, ubi supra, and to Rice v. 
Shute, in 1 Smith's leading cases, 796, (*647) furnish many 
other citations from English and American authorities to this 

effect. 
That this has often been recognized in this state as the correct 

doctrine may be seen by referring to Winslow v. Merrill, 11 
Maine, 127. Robinson v. Robinson, 10 Maine, 240. Hughes v. 
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Littlefield, 18 Maine, 400. White v. Perley, 15 Maine, 470. 
Reed v. Wilson, 39 Maine, 585, 586. Hapgood v. Watson, 65 
Maine, 510. 

An early direct application of this doctrine to cases arising upon 
negotiable paper is found in Evans v. Lewis, Exchequer East. 
Term, 1794, (cited in .JJlountstephen v. Brooke, 1 Barn. & Ald. 
226), an action against defendant as drawer of a bill which was 
set forth in the declaration as his bill. On non assumpsit pleaded 
it appeared that the bill was drawn by defendant aud another 
jointly. The point was saved whether this was a variance, and the 
court were of opinion that it was not and that the only mode by 
which the defendant could have made the objection was by plea in 
abatement. And such plea in abatement can prevail only in cases 
where all the parties ought to be joined, and not where, as here, 
the plaintiff may join them all or sue them severally at his election. 

The cases rather recognize than decide the propriety of declar
ing against one of the joint and several promisors upon a note as 
upon his note, without setting out the joint contract. 

In Beeclwm et als v. Smith, EI. B. & E. 442, (96 E. C. L. R.) 
441, a several suit thus brought was sustained, though, owing to a 
technical difficulty, a joint snit could not have been maintained. 
See also Anderson v. Ifamilton, 6 Blackf. 94. 

So far as this matter was concerned, the amendment was cer
tainly unnecessary and immaterial, the notes being receivable in 
evidence under the 01:iginal as well as the amended counts. 

But we have no doubt of the vower of the presiding judge to 
allow the amendment. It tntrodnced no new cause of action and 
only gave a further description of the instrument to be relied 
on in evidence, though not of the several contract of the defendant 
which was declared on. 

Nor is there any substance in the objection that the notes were 
not admissible under the original or amended counts because 
nothing was said of the partnership relation of N. B. Osgood & 
Co. or the suretyship of the defendants. That was a matter which 
concerned the principals and sureties as between themselves alone 

• and had nothing whatever to do with the contracts declared on 
whicb these defendants made, as several promisors on the notes, 
with the plaintiff bank as promisee. 
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If plaintiffs had done any act which would have the effect to dis
charge a surety it was competent and necessary for defendants to 
plead it if they would avoid the contract declared on, which was 
an unconditional several promise of each as an original independ
ent promisor to pay the note. 

The notes were not made payable to the plaintiffs by their full 
corporate name. 

The First National Bank of Biddeford is the plaintiff in the 
record, and there are many First National Banks in the state and 
country. The notes declared on are not more uncertain on their 
face than are all notes which are payable to that numerous and 
ubiquitous individual known to the law as J. S. · 

But we need not stop to consider whether the defective descrip
tion of the plaintiffs in-the notes was good ground of objection to 
their reception as evidence under the original counts, for it is clear 1 

that the amendment alleging that the defendants promised the 
plaintiffs by the name of the First National Bank was allowable. 
Oooper v. Bailey, 52 Maine, 230. Cummings v. Buckfield, 
B. R. R. 35 Maine, 478. Colton v. Stanwood, 67 Maine, 25. 

But the defendants further object that the plaintiffs' right to 
recover on their notes is barred because the plaintiff bank became 
party to statute assignments made by the principals for whom 
these defendants were sureties, and they claim that the discharge 
of the principals discharges them also. 

It appears that the plaintiffs became a party to these assignments 
and presented and pre>ved the notes here declared on against the 
property of the principals in the hands of their assignees at the 
request of these defendants and other sureties upon paper held 
by the bank, as appears by a written instrument signed by the 
defendants and other sureties for the same principals, which sets 
forth the fact that the bank holds certain negotiable paper among 
which are the notes here sued, and that the principals have made 
an assignment individually and as a firm for the benefit of such 
creditors as may become parties to the same, and an arrangement 
that the bank will at the request of the sureties become parties 
thereto, and an agreement that "it is understood that by becoming 
parties to said assignment the s~id First National Bank release no 
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right as against us on said paper, but for value received we each 
hereby agree with and promiAe said bank to pay said bank such 
balance of said notes upon which our names individually appear 
as may be due and owing on said paper, with interest at the rate 
of eight per cent. over and above what said bank may receive on 

· said paper as a dividend," &c. 
In the face of such a memorandum subscribed by themselves 

the <lefendants cannot successfully contend that the plaintiff bank 
released any right of action against the sureties by discharging the 
principals, at the request of the sureties themselves, whose agent it 
became, for their mutual benefit, to procure in part payment of the 
notes, such dividends as might be realized from the assignment, 
with the distinct stipulation on the part of the sureties that such 
action on the part of the bank should not affect the rights of action 
which the bank had against the sureties severally. This is the 
only reasonable construction of the memorandum of December 8, 
1875. See, as to the effect of such an arrangement between the 
holder of negotiable paper and other parties, Fiske v. Stevens, 
21 Maine, 457; and Bayley on Bills, 2d Am. Ed. pp. 361, 362, 
and Phillips and Sewall's notes thereon. 

Nor can the right of action on the $1500 note against McKen
ney be regarded as postponed until the final settlement of the 
assignment of Locke & Osgood as copartners. 

If anything should be realized by the plaintiffs therefrom they 
would simply become trustees of the surety for the amount, sub
ject to an adjnst1_I1ent of the interest account according to the 
memorandum of December 8, 1875. · 

Even had there been ·an agreement not to sue until the final set
tlement of the company assignment, it would be no bar to this 
suit. Ford v. Beech, in the Exchequer Ohamber on error from 
Q. B. 63, (E. 0. L. R.) 852. The remedy of the aggrieved party 
in such case would be by suit for the bi:~ach of contr~_ct. Ford 
v. Beech, above cited. And see also Young v. Jones, 64 Maine, 
563, 570. In both cases Exceptions overruled. 

APPLETON, C. J., WALTON, VIRGIN, PETERS and LIBBEY, JJ., 
concurred. 
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J AcoB W. CousENS vs. INHABITANTS OF ScHOOL-DISTRICT 
No. 4 IN LYMAN. 

York. Decided December 19, 1877. 

School-dfatrict. 

Where the warrant for the meeting of a school-district regularly called and 
holden, and the votes passed at that meeting, taken as ajwhole, unmistakably 
show that the district have designated a certain lot of land adjoining the one 
occupied by their existing school-house to be used in connection with it as 
a school-house lot for the erection of a new school-house, and the owner of 
the land refuses to sell the same, the selectmen may lawfully lay it out for a 
school-house lot under R. S. c. 11, § 33, and appraise the damages therefor; 
and on payment or tender of such damages the district may take and hold 
the same for the purpose of erecting and maintaining a school-house there
on, notwithstanding the vote of the district to which the municipal officers 
refer in the laying out of the lot speaks of an enlargement of their present 
school-house lot, and the notice given by said selectmen to the land owner 
speaks of laying out a lot for school-house and play grounds. 

When the district has previously designated the lot·by metes and bounds and 
has applied to the owner to sell the same, and he has refused, the selectmen 
may appraise the damages at the time they lay out the lot. 

The proper place to record the return of such laying out and appraisal is on 
the district records, and not on those of the town-clerk. 

Where the lot is laid out for a school-district, the town has no interest in it, 
and the provisions of R. S., c. 18, § 20, for a return to the town-clerk, and 
action thereon by the town as in case of town ways are inapplicable. 

ON REPORT. 

WRIT OF ENTRY to recover possession of a certain parcel of land 
containing twenty-five square rods, which, together with their old 
school lot of abont ten square rods, comprises their new school
house lot and on which is erected their new school-house. The 
plaintiff holds the title and is entitled to judgment, unless the facts 
disclosed in the report show that the defendants, by the due exer
cise of the right of eminent dornain, have acquired the right to 
" take such lot to be held and used for the purposes" to which 
they have appropriated it. 

The case as made up consists mainly of copies from the district 
records and of the following admissions : 

That the meeting of November 4, 1871, was duly called, noti
fied and held. 
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That the plaintiff refused to sell the lot designated and described 
in the record upon application made to him. 

That the municipal officers of the town of Lyman were applied 
to by the district, as set forth in their notice and return, to lay 
out and appraise a lot for the purpose described therein. 

That said officers gave notice of their intentions by posting the 
said notices by them signed in two public and conspicuous places 
in said district, one on the school-house and one at the .corner of 
the roads near Murphy's mill, both being in the district and in the 
vicinity of the lot designated by the district, and posted seven days 
before the time appointed in them for the meeting. 

That at the time and place appointed the said officers met and 
gave the parties a hearing, the said Cousens not appearing, and 
proceeded to lay out and appraise the lot as appears by their cer
tificate and return, dated, November 25, 1871, and recorded on 
the district records immediately thereafter. The land taken was 
a field opposite the plaintiff's house. 

That, June 8, 1872, a tender was made by the district to said 
Cousens of the amount appraised ($50) by the municipal officers 
as damages for the lot taken, and was then and there refused by 
him. 

That the district immediately thereafter proceeded to erect a 
school-house upon the lot so taken, and have ever since occupied 
it for a school-house in connection with the lot they before had, 
and inclosed the whole with a fence and have not otherwise taken 
or had possession o:f the plaintiff's land. 

That the lot owned by the district before the takiug of the land 
in question, appears upon the plan and is marked thereon "Old 
Lot" and the lot designated by the municipal officers is marked 
on said plan "New Lot" and is the same described in the plain
tiff's writ, and that the lot is not within fifty feet of any dwelling 
house, 

The call for the meeting of November 4, 1871, contained 
among others, "Article 3d. To see if said district will vote to 
build a new school-house and out-buildings and inclose the same, 
and to sell the old school-house. 

"4th. 1'o see if said diBtrict will vote to purchase land to enlarge 
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their present school-house lot for said school-house and out-build
ings and for yards and play grounds." 

Then followed other articles for raising money to purchase the 
land and build the school-house and out-buildings and fencing the 
grounds, for determiuing the size:and style of the house, &c., for 
choosing a committee to contract for building, &c., &c. 

Under tho call the district voted to build the new school-house, 
and to pµrchase the land to enlarge the lot. 

The following is a copy of the plan referred to : 
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J. Dane & E. E. Bourne, for the plaintiff, contended that 
the defendants must show a perfect title under the statnte; there 
are no equities; that the district had acted without authority in 
several particulars; that they had no authority "to enlarge their 
present school-house lot." R. S., c. 11, §§ 32 and 33, gives no 
such authority, § 33 limits that right to an incorporated city; 
the amended act of 1873 inserting the words "town or" before 
'' city" is a legislative construction of how the law stood before; 
even that amendment does not confer that power upon school-dis
tricts; that it was irregular in the selectmen to lay out the lot and 
assess the damages at one and the same time; ( School-district in 
Norton v. Copeland, 2 Gray, 414, 416); that the municipal offi
cers had no authority to lay out a lot for play grounds; that they 
should have made their return to the town clerk; the case shows 
it was "recorded on the district records." 

R. P. Tapley, for the defendants, contended that the right "to 
lay out and purchase" included the right to "enlarge" and that 
though the call for the district meeting and the notice of the 
selectmen both employed the terms "school-yards and play
grounds," yet no action was taken by the district or the selectmen 
in that regard; that the land was taken for school-house and out
buildings, and the dimensions of the lot show that no more was 
taken than was authorized by law for such purpose. But the 
counsel al.so contended that school-yards and play grounds are the 
necessary appendages of school-houses. 

B.A.RRows, J. The defendants claim to hold the possession of 
the land demanded in this suit because they say it has been legally 
taken for a school-house lot by virtue of the provisions of R., S. c. 
11, § 33. 

That the title was previously in the plaintiff is not denied. 
The case finds that after the proceedings, the validity of which, 

is here in controversy, the defendants forthwith erected a new· 
school-house on the lot thken, which adjoined the lot upon which· 
the defendants' old school-house stood, and the whole (whi~h does 
not exceed forty square rods) is now inclosed with one fence and 
occupied by the defendants as one lot for their new school-house. 
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The plaintiff alleges three objections to the validity of the pro-• 
ceedings. 1. He claims that the district by their vote undertook 
merely to "enlarge their present school-house lot," and that they 
were not authorized by the statute to do this; that the statute as 
it stood at the time of these proceedings gave no power except to 
an incorporated city to take real estate for the enlargement or 
extension of a school-house lot, and for play grounds. If the case 
showed a mere attempt to add to the grounds about an existing 
school-house without occupying any part of the land taken with 
the building to be erected, there would certainly be no Httle 
force in this position. But such is not the case before us. The 
warrant for the meeting and the votes taken together show the 
object of the proceeding to have been quite different, and in con
nection with the other agreed facts bring the case within the 
power conferred in the first part of§ 33 upon municipal officers 
to lay out a school-house lot not exceeding forty square rods and 
to appraise the damages therefor, and upon the district to take 
such lot to he used and held for that purpose upon payment or 
tender of such damages. The essential limitations in the exercise 
of this power relate to the object for which the land is taken and 
the size of the lot, and both were duly regarded by the defendants. 
Their votes and acts clearly designate the object in view. The 
intermixture in the votes of some of the phraseology used in 
another part of the section does not affect the character of that 
object. It was none the less a designation of the land here 
demanded as a school-house lot for the erection of their new 
school-house which they then voted and afterwards proceeded to 
build, because they added their old lot to it, and called it enlarg
ing their present school-house lot. The plaintiff cannot complain 
that they did not take more of his land, but only so mnch as with 
the addition of their old site would make a suitable lot for the 
new school-house. 

It is not reasonable to suppose that, when the legislature author
ized the appropriation of a lot not exceeding forty square rods to 
this public use upon payment of reasonable damages to the owner, 
they expected the whole of the land so taken to be covered with 
,the buildings, or designed to prohibit the use of some part of it as 



COUSENS V. SCHOOL-DISTRICT. 285 

a play ground for the children. We must not forget that § 33 is 
a revision and to some extent a condensation of several previous 
acts in some of which mention was made of specific uses which 
might be made of portions of the school-house lot, and in some it 
was not. The next year by c. 3, Laws of 1872, the legislature 
inereased the size of the lot which might be taken to one hundred 
square rods, but nothing was said about play grounds or out-build
ings. Those are mere incidents to the use of the land as a school
house lot, and mentioning or omitting to mention them in the 
proceedings for laying ont such lot cannot affect the validity of 
the proceedings. 

Nor does the justification of the district fail because in their vote 
they called what was obviously a designation of a lot for the erec
tion of their new school-house, an enlargement of their present 
school-house lot. 

2. The plaintiff's second objection is that the municipal officers 
laid out the lot, and assessed the damage at one time ; and 
he relies upon the case of School-district in Norton v. Copeland 
et al. 2 Gray, 414, 416; as a decision under a similar statute 
favoring his view. 

T4e case differs essentially from the one at bar. Shaw, 0. J., 
expressly places the decision upon the want of notice from the 
municipal officers to the owner of the land prior to the laying out. 
Here, the statute notice was given. Bnt if the dicta respecting 
the giving to the land owner the opportunity to sell the particular 
lot to the district before proceeding to assess the damages were to 
be regarded as having the force of an authority, they would not 
apply to this case. For, here, the identical lot was designated by 
the district, and the case finds that the plaintiff refused to sell it. 
There, the district failed to fix the location, and the selectmen 
were called upon to determine the location ; and after laying out 
the lot they proceeded to assess the damages without waiting to 
see whether the land owner would refuse to sell the lot as laid 
out. Otherwise, here: the admission that the plaintiff "refused 
io sell the lot designated and described in the record" obviates 
the objection. 

3. The third objection is that the doings of the selectmen in 

• 
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laying out the lot, were not recorded in the town-clerk's office, 
and so the selectmen did not proceed "as is provided for laying 
out town ways and appraising damages therefor," according to 
the requirement of§ 33. 

But their i·eturn seems to have been duly made to and recorded 
by the clerk of the district. The remarks of Shaw, 0. J., in the 
case above cited by plaintiff, (2 Gray, 414, 418,) are apposite. 
Speaking of the requirement of thll statute that the laying out of 
a school-house lot should be conducted in the same way and man
ner as is provided for laying out town ways, &c., he says: "When 
one law thus refers to another, we must take care not to follow it 
into its details beyond the line where the cases are analogous. It 
wonl d be inconsistent with the trne intent of the legislature and 
with the just and reasonable rules of construction to follow out 
the course referred to where the reasons of the one are not appli
cable to the other." 

It is plain that the requirement is not that the proceedings in 
the two cases shall be literally identical; but that the course should 
be the same so far as the objects to be accomplished are analogous; 
the same, mutatis, mutandis. 

We think the proper place for returning and recording the 
doings of selectmen in the laying out of a school-house lot for a 
school-district is the record of the district; and that this is accord
ing to the spirit of the requirement that the municipal officers 
shall proceed as in the laying out of town ways, the record of the 
district being substituted for that of the town because the re.turn-· 
ing officers are acting in a matter which concerns the district, as 
they are acting iu a matter which concerns the town when they 
lay out town ways. If by the reference to the <:,ourse of proceed
ing in laying out town ways, they are bound to make return to 
the town-clerk of the laying out of a school-house lot, because by c. 
18, § 20, their return of the laying out of a town way is to be made 
and recorded there, it would seem to follow, under the same § 20, 
that their action could not be regarded as final until the town had 
accepted it at a town-meeting legally called afterwards. But, very 
clearly, no such action by the town is required to confirm the lay
ing out of a school-house lot for a school-district; and we know of 

• 
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no right of the land owner that is not as well guarded by an. entry 
on the district records, which, as a public record, he has the right 
at all times to inspect, and which the district in such a case is 
specially interested to preserve. 

We think neither of the objections to the proceedings in the 
laying out of the lot is tenable. Judgment for defendants. 

WALTON, DICKERSON, DANFORTH and PETERS, J J., concurred. 

RussEL B. WmTE vs. LEWIS B. JOHNSON. 

Aroostook. Decided April 26, 1877. 

Attorney and Client. 

The authority of an attorney, who has obtained a judgment for his client, 
continues in force until the judgment is satisfied. 

1 

Payment to the attorney is payment to his client, and will protect the officer 
against a suit by the latter for not enforcing the execution. 

Returning an execution to the creditor's attorney of record, at the latter's 
request, will protect the officer against a suit by the creditor for not return
ing it into the clerk's office. 

Though the attorney abuse his trust and be answerable to his client in dam
ages, such conduct is not to prejudice the officer, who is entitled to regard 
him as the agent of his client in all the contingencies which may arise in 
the prosecution of the suit, and all the processes adopted to secure or col
lect the debt entrusted to his care. 

To constitute a revocation of the attorney's authority, notfoe must be given. 
The opposite party, and all others interested, have a right to presume that 
his authority continues, until notified to the contrary. 

ON REPORT. 

OAsE against a sheriff, setting out that the plaintiff recovered 
judgment against Frederick W. Stimson for $113.73 debt, and 
$33.61 costs of suh, at the September term, S. J. C. 1874, and 
sued out an execution therefor, October 8, 1874, returnable Janu
ary 8, 1875 ; that the plaintiff delivered the execution at the day 
of its date to the defendant to be executed and returned according 
to the command therein given; that the plaintiff at the time of deliv
ering the execution to the defendant requested him to serve, exe 
cute and return the same according to the precept thereof, and to 
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pay over to the plaintiff the sums of money he should recover or 
collect on the execution, and that the defendant refused to return 
the execution or to pay over the money. 

Plea, not guilty, with a brief statement that when the defend
ant called upon Stimson to collect the execution, he was notified 
by Stimson that a settlement thereof had already been made by 
.him, with Chas. M. Herrin and Lewellyn Powers, the attorneys 
of record of said White, and that said attorneys, at the term of 
court at which said judgment was recovered, in consideration 
that Stimson had agreed to pay the full amount within a short 
time and not to resist judgment any longer, had agreed with Stim
son that he should have the time he desired, and that no additional 
costs should be made thereon. That thereupon he saw one or 
both of the attorneys, and they said such an agreement had been 
made by them with Stimson, and demanded of this defendant said 
execution, and this defendant thereupon delivered it to the attor
neys of record of said White, who received the fnll payment of the 
said execmtion and judgment, of said Stimson, and ,_said White 
thereby obtained all of the sum due to him by virtue of said judg
ment and execution. And thereafterwards, within the lifetime of 
said execution, said attorneys of said White returned the same to 
the office of the clerk of court, for said county of Aroostook, fully 
satisfied. 

And for further brief statement said defendant says that at the 
time he delivered said execution to the attorneys of record of said 
White, said attorneys had a lien thereon for services and disburse
ments in trying the case, and for other servi~es and disbursements 
in obtaining said judgment. 

There was evidence tending t() show that on the execution 
issued October 8, 1874, the plaintiff paid the clerk his fees and 
took the execution into his own hands, and a few days after deliv
ered it to the defendant with directions to collect the money and 
pay it over to the plaintiff; that the defendant received the execu
tion and promised to do as directed ; that after the return day the 
plaintiff went to the clerk's office and was by him informed that 
he could not find the execution on the files of the office. There 
was also evidence tending to show the truth of the defensive alle-
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gations in the brief statement, and that the plaintiff had charged 
L. Powers on account to the amount collected on the execution 
$147. 

L. 8. Strickland, for the plaintiff. 

I. The sheriff, having received the execution, was bound to 
serve and execute it according to its command ; and for any 
neglect or misdoings therei.1 he became liable for damages. R. S., 
c. 80, §§ 9 and 11. 

II. The execution creditor, having paid the clerk's fees, had a 
right to take the execution and interfere in its collection, so long 
as he did not prejudice the attorney's lien. Obiter dictum in 
Wilson v. R·uss, 20 Maine, 421, 425. 

III. White's possession could not prejudice the attorney's lien ; 
for even a discharge by the client, White, could not defeat the 
attorney's lien. Gammon v. Chandler, 30 Maine, 152. Hobson 
v. Watson, 34 Maine, 20. 

IV. The plaintiff is entitled to nominal damages for neglecting to 
return the execution according to the precept. Laflin v. Willard, 
16 Pick. 64. Goodnow v. Willard, 5 Met. 517. Gallup v. Rob
inson, 11 Gray, 20. 

L. Powers, for the defendant. 

I. Payment to the plaintiff's attorney was in law payment to the 
plaintiff and he has suffered no damage, not even nominal damage. 

II. The officer was relieved from the duty of returning the exe
cution according to its precept, by the plaintiff's accredited agent, 
the attorney of record: Thompson v. Goding, 63 Maine, 425. 

WALTON, J. This case is before the law court on report. It 
is an action against the sheriff of the county of Aroostook for not 
returning an execution put into his hands for collection, and for 
not paying over to the plaintiff the money collected upon it. 

We think the action cannot be maintained. It appears that 
soon after the execution was put into the officer's hands for collec
tion the debtor voluntarily paid the amount due upon it to one of 
the plaintiff's attorneys of record in the suit. This, of course, 
relieved the officer of the duty of collecting the money due upon 
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the execution. And, as the money was not paid to him, he could 
not be held responsible for not paying it over to the plaintiff. He 
had no duty to perform in relation to it. It also appears that the 
officer afterwards delivered the execution to the attorney, at his 
request, to enal,le him to indorse the amount received upon it, 
and discharge it. This, as it seems to us, relieved the officer of 
all further responsibility in relation to it. 

It may be that for reasons satisfactory to himself, the plaintiff 
intended to revoke the authority of his attorneys. But no notice 
of such an intention appears to have been given to them, or to the 
debtor. Without such notice, an intention to revoke would be of 
no avail. 

The authority of an attorney, who has obtained a judgment for 
his client, continues in force until the judgment is satisfied; and 
he may receive the money due upon it, even after the execution 
has been levied upon real estate, until the debtor's right to redeem 
has expired. Gray v. Wass, 1 Maine, 257. 

Though the attorney may conduct so indiscreetly, negligently, 
or ignorantly, or may so abuse his trust as to be answerable to his 
client in damages, still his conduct is not to prejudice the officer, 
who has a right to regard him as the agent of his client in all the 
contingencies that may arise in the prosecution of the suit, and all 
the processes adopted to secure or collect the debt entrusted to 
his care. Jenney v. Delesdernier, 20 Maine, 183. 

Payment to the attorney is payment to his client, and will pro
tect the officer against a suit by the latter. Ducett v. Cunning
ham, 39 Maine, 386. 

To constitute a revocation of the attorney's authority, notice 
must be given. The opposite party, and all others interested have 
a right to presume that his authority continues, unless notified of 
the contrary. Lewis v. Sumner, 13 Met. 269. Story on 
Agency, § 470. Judgment for defendant. 

APPLETON, C. J., DICKERSON, BARRows, VIRGIN and PETERS, 
J J ., concurred. 
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WILLIAM KNIGHT et als, petitioners for increase of damages vs. 
AROOSTOOK RIVER RAILROAD COMPANY. 

Aroostook. Decided July 3, 1877. 

Railroad. 

The statute of 1873, c. 95, embraces all the subject matter of R. S., c. 51, § 8, 
so far as it relates to applications for an increase or decrease of damages for 
land taken for railroad purposes, and is therefore the only statute in force 
providing for appeals in that respect. 

Held. The proceedings in this case depending for their validity upon the ear
lier statute, are without authority in law. The verdict must be set aside 
and the proceedings of appeal quashed. 

ON REPORT. 

PETITION for increase of damages for land taken by railroad 
company. Damages were awarded in favor of petitioners by the 
county commissioners of Aroostook county, October 12, 1875. A 
petition for increase was seasonably filed, a jury was summoned and 
empaneled and met at Fort Fairfield August 29, 1876. ~- S. Strick
land, esq. was appointed chairman; a view and.hearing was then and 
there had, at which the president and directors attended, and were 
represented by L. R. King, esq., a counselor of this court, who is 
also president of said railroad corporatiou. No objection was made 
to the proceedings or notice. The j nry made a report in due form, 
and by their finding and report increased the amount of damages 
from the amount awarded by the commissioners in the case of 
each of said petitioners; whieh report, together with the report of 
the chairman, and the warrant to the sheriff, have been duly and 
seasonably returned to this court, and are a part of this report. 

The application for an increase of damages was made to the 
county commissioners as authorized by R. S., c. 51, § 8, and not 
as provided by the act of 1873, c. 95. And the warrant to the 
sheriff issued from the county commissioners' court, and the ven
ires to the jurors, were issued by the clerk of said court, directed 
to the selectmen of the towns of Littleton, Monticello, Bridge
water and Blaine, directing them to draw the number of jurors 
required, and to notify them to meet at the time and place named 
by the county commissioners. 

:/ I:-,_, I{.,~ 
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Said Strickland was selected to preside by A. A. Burleigh, one 
of the county commissioners, in the absence of the other members 
of the board, said Burleigh having been authorized by his associ
ates to select a suitable person to preside at said hearing, and the 
appointment of said Strickland was subsequently ratified by all 
the commissioners. 

Upon the foregoing statement the case is submitted to the law 
court with power to determine whether the proceedings can be 
sustained, and what entry shall be made upon the docket of Aroos
took county. 

The opinion renders it unnecessary to set out the contents of 
the documents referred to . 

.A.. W. Paine, for the petitioners, said that R. S., c. 51, § 8, 
and the act of 1873, c. 95, differed in the modes provided for try
ing the appeal from the county commissioners. By R. S. the 
mode provided was by a direct reference to a jury in pais to be 
summoned by the proper officer; by the act of 1873 it was by 
appeal to the S. J. 0., which wonld try the case in curia. He 
contended that although different remedies were provided, the 
later statute, which did not contain any repealing clause, did not 
operate by implication to repeal the earlier. 

L. R. King, for the respondents. 

DANFORTH, J. This is an application for an increase of dam
ages for land taken by the defendant company under the provis
ions of R. S., c. 51, § 8. Under that section, "either party has 
the same right to apply for an increase or decrease of damages as 
in case of highways." The proceedings in this case are in con
formity with the requirements of the statute respecting highways 
as found in R. S., c. 18, §§ 8, 9 and 10. 

By the laws of 1873, c. 95, "any person aggrieved by the decis
ion or judgment of the county commissioners in relation to dam
ages taken for railroad purposes, may appeal therefrom to the 
next term of the supreme judicial court which shall first be holden 
in the county where the land is situated," &c. 

The proceedings under the latter statute are entirely different 
in all respects from those under the former, and are complete in 



KNIGHT 'V. AROOSTOOK RAILROAD. 293 

themselves, covering the whole s1ibject matter. In Common
wealth v. Kelliher, 12 Allen, 480, in the opinion it is said, "when
ever a statute is passed which embraces all the provisions of pre
vious statutes on the same subject, the new statute operates as a 
repeal of all antecedent enactments. This well settled rule of 
interpretation is founded on the reasonable inference that the 
legislature cannot be supposed to have intended that there should 
be two distinct enactments embracing the same subject matter in 
force at the same time, and that the new statute, being the most 
recent expression of the legislative will, must be deemed a substi
tute for previous enactments, and the only one which is to be 
regarded as having the force of law." 

This principle of interpretation is as we11 settled in this state _as 
in Massachusetts, and is especially applicable to the statute under 
consideration. It may be added in this case that thong h the two 
statutes are not necessarily repugnant in their practical operation, 
they may and would be likely to lead to inconsistent proceedings 
and opposing results. · The provision is that any party may appeal, 
&c. There are not only two opposing parties in each case who 
may appeal, but not unfrequently more than one person represent
ing different interests in the land taken having the same right. If 
therefore the two statutes are in force each party appealing would 
have his election under which statute to proceed, and if electing 
different proceedings, the same case at the same time would be 
pending before different tribunals and subject to very different 
provisions, which cannot be admissib~e. 

Therefore the proceedings cannot be sL1stained, and the entry 
upon the docket must be, 

Verdict set aside and 
Proceedings of appeal quashed. 

APPLETON, C. J., DICKERSON, VIRGIN, PETERS and LIBBEY, JJ., 
concurred. 
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JAMES M. BARBOUR vs. CITY OF ELLSWORTH. 

· Hancock. Decided December 22, 1876. 

Town. 

A municipal corporation is not liable for the torts of its officers committed 
under color of their official capacity. 

'll1hl <Y7 
&-~ 'I Jj"~ 

ON REP.ORT. 

CAsE stated thus : The plaintiff came into Ellsworth as a sea
man on board of a vessel in which there was a case of small-pox. 
The municipal officers of Ellsworth caused the plaintiff, together 
with such sick persons, to be taken from the vessel and carried to 
a house as a hospital, where the plaintiff became sick with the 
same disease. The plaintiff contends that he was not suitably and 
sufficiently cared for during his sickness; by reason of which he 
suffered exceedingly, and became badly marked from the ravages 
of the disease. If the defendants would be legally liable to the 
plaintiff in d~mages, provided it could be shown that he did not 
receive such care and attention as he would have received if com
mon care and prudence had been exercised by said officers in tak
ing care of him while confined as aforesaid, then the action may 
stand for trial ; otherwise a nonsuit to be entered. 

G. S. Peters, for the plaintiff. 

E. Hale & L. A. Emery, for the defendants. 

DICKERSON, J. This case is not distinguishable in principle 
from Mitchell v. Rockland, 52 Maine, 118, and the more recent 
cases of Brown et ux. v. Vinalhaven, 65 Maine, 402, and Lynde 
v. Rockland, 66 Maine, 309. 

It has been held in these and other analogous cases that the 
relation of master and servant, and principal and agent, does not 
obtain between municipal corporations and their officers, so as to 
render the former liable at common law for the torts of the latter 
committed under color of their official authority; and there is no 
statute creating suchliability in the case at bar. Small v. Dan 
ville, 51 Maine, 359, 361. 

The tortious acts complained of by the plaintiff, if done at. all, 



BUCKSPORT & BANGOR 'IJ. BREWER. 295 

having been committed by the municipal officers of the defendant 
town in the course of their employmeut, and under color of their 
offical authority, it is not liable therefor. The plaintiff's remedy, 
if any he has, is against the individuals who did the damage. 
Newell v. Ayer, 32 Maine, 334. 

Plaintijf nonsuit. 

APPLETON, C. J., WALTON, BARRows, VIRGIN and PETERS, JJ., 
concurred. 

BuoKSPORT & BANGOR RAILROAD CoMPANY vs. INHABITANTS OF 
BREWER. 

Hancock~ Decided May 4, 1877. 

Railroad. Contract. 

An action cannot be maintained upon a subscription to the capital stock of a 
railroad company, made upon two conditions, one of which is a condition 
subsequent that has been performed, and the other a condition precedent 
that has not been performed. 1 

Whether the conditions in a contract be precedent or subsequent is a ques
tion of intent to be determined by considering not only the words of the par
ticular clause, but also the language of the whole contrac~ as well as the 
nature of the act required and the subject matter to which it relates. 

Where the subscription to the capital stock of a railroad company is upon 
condition that the road "be located through the town of Brewer satisfactory 
to the selectmen of said town;" such location is upon a condition precedent 
and must be complied with before a recovery can be had against the town 
for the sum subscribed. 

In such ease, it is not sufficient for the company, in an action for the amount 
subscribed, to allege and prove "that the road was located wisely, prudently 
and judiciously for the interests of said corporation and said town," with
out showing that it was also satisfactory to the selectmen. 

In such case, the mere silence of the defendants cannot be construed as a 
waiver. 

ON REPORT. 

UAsE to recover $20,000, subscription to the capital stock of the 
plaintiff company, alleging a completion of the road and a demand 
and refusal to pay the subscription,. which was in accordance with 
the following vote of the inhabitants of Brewer at a meeting held 
December 5, 1871: "That the selectmen be and are hereby author-

• 
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ized and instructed to subscribe twenty thousand dollars to the 
capital stock of the Penobscot and Union River Railroad Com
pany, on the following conditions, viz: The road, when built, 
shall connect with the European and North American Railroad, 
and shall be located through the town of Brewer, satisfactory to 
the selectmen of said town. The town shall not be bound for any 
further sum than that written by the selectmen acting under the 
instructions of the town." The name of the plaintiff road was 
afterwards changed bnt no point was made of that. 

The declaration alleged in one count "that the road was located 
through the town of Brewer, satisfactory to the selc ctmen" of said 
town; and in another count "that said road was located wisely, 
prudently and judiciously, for the interests of said corporation and 
said town of Brewer, and that the selectmen of said town have 
hitherto unreasonably and fraudulently refused to approve said 
location as satisfactory to them." 

The principal ground of defense was that the subscription was 
on conditions, one of which was a condition precedent and had 
not been complied with. 

It was in proof that the first condition, "that the road when 
built shall conned with the European and North American Rail
road," had been complied with; and that the road had been 
located and built through the town of Brewer; but there was no 
evidence that the selectmen had expressed satisfaction with the 
location. 

H . .D. Hadlock & L. .A. Emery, for the plaintiffs, to the point 
that the clause requiring the location to be satisfactory to the 
selectmen was not a condition precedent, cited the following cases: 
North Missouri Railroad v. Winkler, 29. Mo. 318. KcKillan 
v. Kaysville & Lexington, 15 B. Mon. (Ky.) 218. .Ashtabula 
& New Lisbon Railroad v. Smith, 15 Ohio (St.) 328. Killer v. 
Pittsburgh Railroad, 40 Pa. St. 237. Belfast & Koosehead v. 
Brooks, 60 Maine, 568, 569. 

E. Kent, with J. lfutchings, for the defendants, after some 
preliminary and technical objections, devoted his argument mainly 
to the second condition, that the location should be satisfactory to 
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the selectmen, and contended it was a condition precedent. He 
said, inter alia: "During the investigation of authorities, I turned 
to my old favorite, Chitty on Pleadings, first volume-a work 
containing enough sound law, stated with unequaled perspicuity 
and condensation, to furnish some of the manufacturers of modern 
law books materials for a whole library. I will quote a single 
sentence, but it is to the point. 'If the agreement be that one 
party shall do an act, and that for the doing thereof the other 
party shall pay a sum of money, the doing thereof is a condition 
precedent to the payment, and the party who is to pay shall not 
be compelled to part with his money till the thing be performed.' 
Chitty's Pleadings, 1. * 322." 

Under various views, counsel cited the following cases: .1.Yill 
JJam Foundery v. Hovey, 21 Pick. 417,437,438, 450. JJ:fartin, 
appellant, v. Pensacola & Georgia, 8 Fla. 370. Parker v. 
Thomas, 19 Ind. 213. Taylor v. Fletcher, 1f> Ind. 80. No. 
Missouri Railroad v. Winkler, 29 Mo. 318. McMillan v. Mays
ville & Lexington, 15 B. Monroe, (Ky.) 218. Ashtabula & New 
Lisbon v. Smith, 15 Ohio, 328. Chamberlain v. Painesville & 
Hudson, 15 Ohio, 225. North Missouri Railroad v. JJ[iller, 31 
Mo. 19. N. & N. W. Railroad, v. Jones, 2 Coldw. (Tenn.) 
574. Warner v. Callender, 20 Ohio. 190. Conn. & P. Rail
road v. Baxter, 32 Vermont, 805. Troy & G. Railroad, v. 
Newton, 1 Gray, 544, 546. .McCarren v. Mc.Nulty, 7 Gray, 
139. Walker v. Orange, 16 Gray, 193. Chapman v. Lowell, 
4 Cush. 378. Veazie v. Hosmer, 11 Gray, 396. Smith v. 
Brady, 17 N. Y. 173. Smith v. Briggs, 3 Denio, 73. United 
States v. Robeson, 9 Pet. 319. Wyckujf v. JJfeyers, 44 N. Y. 
143. Dermott v. Jones, 2 Wall. 1. Veazie v. Bangor, 51 
Maine, 509. Same, 53 Maine, 50. Portland j Oxford v. Hart-

ford, 58 Maine, 23. Belfast & Moose/tead v. Moore, 60 Maine, 
561. Conner v . .Atwood, 57 Maine, 100. Leadbetter v. Insur
ance Company, 13 Maine, 265. Worsley v. Wood, 6 T. R. 710. 
Johnson v. Phamix Insurance Company, 112 Mass. 49. 

VIRGIN, J. Any city or town, by a two-thirds vote, may raise 
and appropriate a sum of money not exceeding five per cent. on 
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its valuation, "to aid in the construction of railroads in such man
ner as it deems proper ; and for such purpose may make contracts 
with any person or railroad corporation." R. S., c. 51, § 80. 

The plaintiffs contend that the snbscription contract declared 
on was made by the defendants in accordance with the authority 
conferred by the foregoing statute. 

Passing all questions of consideration, acceptance, or whether 
the subscription contains a promise to pay money, or whether the 
selectmen exceeded their anthority, and assuming on all such pre
liminary matters the view most favorable to the plaintiffs, we come 
directly to the construction of the subscription in respect to the 
conditions therein contained. 

The subscription, whether of money or stock, is conditional. 
Such is its express language. The terms are not ambiguous like 
"proYided that" and other similar phrases which do not always 
import a condition, but the subscription is declared to be made 
"on the following conditions." The declaration alleges the con
tract was conditional and avers performance in one count in the 
very terms of the condition, and undertakes to set out an excuse 
for neglect of a literal performance in the other. 

The contract contains two distinct and independent conditions, 
one pertaining to the connection of the plaintiffs' road "when 
built" with the E. & N. A·. Railroad on the other side of the 
Penobscot river, and the other to the location of the same through 
the town of Brewer. It matters naught that they may be of dif
ferent natures; for if the former be a condition subsequent and 
had been fully performed (as the defendants admit) before the com
mencement of this- action, and the latter be a condition precedent 
and have not been a ctn ally performed, then the action cannot be 
maintained. .Mill Dam Foundery v. Hovey, 21 Pick. 417, 437. 
Ticonic Co. v. Lang, 63 .Maine, 480. Porter v. Raymond, 53 
N. H. 519. 

The controlling question then is: What is the natnre of the con
dition which requires that the road "shall be located throu~h the 
town of Brewer, satisfactory to the selectmen of said town?" The 
word "precedent" is not in it; and neither is it essential that it 
should be to warrant its interpretation as a condition of that 
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natnre. Conditions have no idiom. Whether they be precedent 
or subsequent is a question purely of intent; and the intention 
must be determined by considering not only the words of the par
ticular clause, but also the language of the whole contract as well 
as the nature of the act required, and the subject matter to which 
it relates. Sewall v. Wilkins, 14 Maine, 168. Robbins v. Glea
son, 47 Maine, 259. Schwoerer v. Boylston M. Association, 99 
Mass. 285. · 

J ndged by this rule of common sense, we entertain no doubt 
that this condition was intended and understood by the parties as 
a condition precedent, and that it was to be strictly performed 
before the defendants could be held liable. 

The defendants were under no moral or legal obligation to aid 
the plaintiffs .. They simply had the legal authority to do so, if they 
chose; and for that purpose might make any contract, absolute 
or conditional, not forbidden by law. Observation demonstrated 
that the mere fact of a railroad passing through some part of a 
town did not necessarily enrich it; while the particular business 
of a town and its locality might be such as to warrant a generous 
subscription in aid of a road passing through a particular part. 
We can readily understand, therefore, why the defendants, in con
sulting their own material interests, did not blindly make an ab
solute subscription of money to the stock of the road, but might 
make a conditional one from which they might reasonably antici
pate direct returns by way of increased railroad facilities, pro
vided the new road could be located where it would better accom
modate their business, while river navigation is closed, than the 
old roads across the river ; and not otherwise. 

The acts which the two conditions severally require<.l of the 
pla.intiffs are very different in their nature. The first condition 
contemplated the construction of a railroad bridge across the 
Penobscot river, together with the purchase or condemnation of 
sufficient land in the city of Bangor to form a proper connection 
with the E. & N. A. Railroad, both necessarily involving the out
lay of a large sum of money. Had this been the only condition, 
a very strong implication would have arisen from its very nature 
that the parties intended the plaintiffs should have the money sub-



300 BUCKSPORT & BANGOR V. BREWER. 

scribed to enable them_ to perform it. There is a numerous class 
of cases of conveyances on conditions to which this one bears a 
strong analogy. Among these are conveyances of farms by fathers 
to their sons on condition that the grantees shall support their 
respective grantors during life. Thomas v. Record, 47 Maine, 
500; Bryant v. Erskine, 55 Maine, 153, 156; and a conveyance 
of land on condition that a certain institute of learning shall be 
permanently located thereon. Mead v. Ballard, 7· Wall. 290. 
The conditions in such cases are in their nature subsequent because 
of the implication that the grantee is to have possession and con
trol of the premises granted for the purpose of fulfilling the con
dition. So in a recent case in this state, where a town subscribed 
for railroad stock on the condition that the road "shall be built 
through the town on the line as run by the engineer,'' the court 
declared the condition to be subsequent. "The object of the _sub
scription," said Walton, J ., "was to furnish the means for building 
the road. Unless the means were first furnished, the road would 
not be built. It would be unreasonable to suppose that it was 
within the contemplation of the parties that the road should be 
built first and the means furnished afterwards.'' · B. & M. L. R. 
Co. v. Brooks, 60 Maine, 568. And if the first condition in the 
subscription contract now under consideration were the only one, 
we should consider the c~ase last cited decisive of it; although had 
it contained a few additional words it might have been a condition 
precedent. Portland & Oxford Central v. Hartford 58 Maine, 
23. 

But as already seen there is another condition entirely distinct 
from and independent of the other, and which refers to the loca
tion only; and not to the location of the whole line even, but to 
so much only as was to be within the limits of Brewer. The loca
tion is very different in its nature from the construction. Location 
is one of the earliest preliminaries in the natural order of things 
involved in railroad building. It follows preliminary surveys 
which are usually made at the private expense of the projectors 
, of the road. Until the directors have determined in good faith 
.and properly designated the precise place where the road bed 
.is to be built-which is location-its construction cannot even 



BUCKSPORT & BANGOR V. BREWER. 301 

be let out to contractors; nor then, even, until a critical final sur
vey, plan and specifications are made for the information of the 
directors and parties desirous of contracting for its construction. 
So that the simple location of the road so short a distance, unlike 
the construction of it, does not require the expenditure of any 
such sum of money as to reasonably induce the belief that the 
plaintiffs really supposed, at the time the subscription proposition 
was made, that they would be entitled to any part of the sub
scription prior to such a location as would be satisfactory to 
selectmen, or that their action was in anywise influenced by it. 
It was the province and bounden duty of the directors to locate 
their road where, all things conside·red, the interests of the road 
and of the public would, in their judgment, be best snbserved. 
The defendants' proposition, we are bound to presume, was not 
made for an improper purpose, as an inducement to locate to the 
satisfaction of the defendants, regardless of and contrary to the 
interests of all others. On the contrary, the common sense of it 
seems to be that, if upon viewing all the routes through Brewer, 
the feasibility of that one where, in the opinion of the selectmen, 
the defendants would be best accommodated, should induce the 
directors to adopt it, then, and not otherwise, the defendants would 
be liable. But it seems from the testimony of the engineers that 
there were objections to such a location.· ' 

The authorities cited on this branch of the case on the exhaustive 
brief of the distingufahed counsel for the defendants, fully sustain 
our conclusion that the condition relating to the location is a con
dition precedent. 

By the express terms of this condition, the location in Brewer 
was to be "satisfactory to the selectmen of said town." This 
clause is a substantive part of the condition ; and the plaintiffs 
can have no right of action until they have strictly performed it. 
If the evidence satisfied us that the location was in fact made 
"wisely, prudently and ji1diciously for the interests of said corpo
ration and said town of Brewer," as alleged in the second count, 
while we might conclude therefrom that the plaintiffs' directors 
had performed their duty thus far, it would not follow that they 
had performed the condition ; for the satisfaction of the select-
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men Wbuld still be wanting. The defendants chose to be gov
erned by the judgment of their board of selectmen instead of 
that of the plaintiffs' engineers, directors, or of a jury, or any 
other tribunal. The plaintiffs had the same liberty to accept as 
the defendants had to propose terms. If they accepted, they 
must be governed by them as they were made. We cannot change 
them or substitute others. The authorities requiring strict per
formance are numerous and pointed. Thus where the plaintiff 
agreed to keep certain roads in good repair for a specified time 
"to the acceptance and approval of the mayor and the joint stand
ing committee on streets," this court said : "Their acceptance and 
approval were a stipulated condition precedent to any right to 
recover payment. . . The plaintiff never having procured nor 
attempted to procure such acceptance and approval, the nonsuit 
was properly ordered." Veazie v. Bangor, 53 Maine, 50. So 
where the plaintiff agreed to constrnct a certain road in the man
ner specified in the order and "to the acceptance of the county 
commissioners,'' he was not permitted to prove that the refusal of 
the commissioners to accept the road as constructed by him was 
unreasonable. "Otherwise," said the court, "the plaintiff' would 
b~from that part of his contract which bound him to do 
the work to the acceptance of the commissioners; and the decis
ion, instead of enforcing the contract es the parties made it, would 
substitute a new stipulation, namely, that the road should be com
pleted to the acceptance of a jury." Walker v. Orange, 16 Gray, 
193. So an action on an agreement between the plaintiff and a 
certain society, to make a book-case of a certain kind and specified 
dimensions, and to finish it in a ''good, strong, workmanlike man
ner, to the satisfaction of the president of the society," is not main
tained by proof that it was rnade and finished according to the 
terms of the agreement, without proving also that it was satisfac
tory to, or accepted by the president. ''It may be," observed 
Merrick, J., "that the plaintiff was injudicious or indiscreet in 
undertaking to labor and furnish materials for a compensation, 
the payment of which was made dependent upon a contingency so 
hazardous or doubtfnl as the approval or satisfaction of a party 
particularly in interest. But of that he was the sole judge. Hav-
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ing voluntarily assumed the obligation and the risk of the c<"ntract, 
his legal rights are to be ascertained and determined solely accord
ing to its provisions." He Garren v. Kc.Nulty, 7 Gray, 139, 141. 
Again, where the plaintiff agreed to make and deliver on a cer
tain day a suit of clothes which were to be made "to the satisfac
tion of" the defendant, the court said the plaintiff "can recover 
only upon the contract as it was made ; and even if the articles 
furnished by him were such that the other party ought to have 
been satisfied with them, it was yet in the power of the other 
party to reject them as unsatisfactory. It is not for any one else 
to decide whether a refusal to accept is or is not reasonable, when 
the contract permits the defendant to decide himself whether the 
articles furnished are to his satisfaction." Brown v. Foster, 113 
Mass. 136. To the same purport are numerous cases cited on 
the defendants' brief. None of these are cases of railroad corpo
rations against subscribers to their stock, but the same in prin
ciple and alike decisive. The law is no respecter of persons. 

The evidence of the engineers tending to prove that the route 
actually selected was the most feasible, cheapest and best is entirely 
immaterial. It has no tendency to show performance, neither 
does it show any legal excuse for non-performance of the condi
tion on which payment by the defendants was made to depend. 
There is no pretense that performance was impossible at the time 
the conditional subscription was made, or that it was subsequently 
rendered so by the act of God, the law or by the defendants. 
Co. Litt. 206 a. Blake v. Niles, 13 N. H. 459. Dermott v. 
Jones, 2 Wall. 1. 

The selectmen took no part in the location which was made. 
The11· opinion was not asked and they did not volunteer any advice. 
They were a tribunal to decide and not a party whose action or 
non-action outside of their province could have any influence for 
or against the defendants. Neither can the mere silence of the 
defendants be construed as a waiver, since it is consistent with 
other explanations. Burlington &c. R. R. Co. v. Boestler, 15 
Iowa, 555. Plaintiffs nonsuit. 

APPLETON, C. J., WALTON, DICKERSON, BARROWS and PETERS, 

J J., concurred. 



304 ABBOTT 'V. ABBOTT. 

CYNTHIA H. ABBOTT vs. RANSOM B. ABBOT'r et als. 

Hancock. Decided May 5, 1877. 

Married woman. 

A wife, after being divorced from her husband, cannot maintain an action 
against him for an assault committed upon her during coverture; nor 
against persons who confederated with and assisted him in committing the 
assault. 

ON REPORT. 

CAsE. For that heretofore, to wit, on or about the 5th day of 
September, A. D. 1869, at Hancock in said county, the said defend
ants maliciously intending to oppress apd imprison the plaintiff 
and to deprive her of her liberty did then and there conspire and 
act and agree together with others to charge and accuse the plain
tiff with being a crazy and insane person and a fit subject for 
imprisonment in the insane hospital or asylum situated at Augusta, 
heing an institution for the keeping and restraint of insane per
sons, and in pursuance of said false and wicked intentions, the said 
defendant and others did falsely and maliciously charge and pre
tend that the plaintiff was a crazy and insane person, unfit and unsafe 
to be permitted to go at large or be at liberty, and said defend
ant did then and there, to wit, at said Hancock, cause the plain
tiff to be violently assaulted and taken in the publie highway and 
with great force and inhuma111y bound and put in irons and con
veyed to the insane asylum or hospital aforesaid, and there impris
oned as an insane person for a long time against her will anp. to 
the great injury of her health and comfort, and thereby depriving 
her of her rightful home and the society of her children and 
friends hitherto; and the said plaintiff having escaped from said 
hospital the said defendants following up their said malicions and 
wicked purposes, threatened, followed and harrassed said plaintiff 
and endeavored to seize and take said plaintiff back to said asylum 
and have her further confined, so that the plaintiff was obliged to 
secrete and hide to save herself from said defendants, and to go 
away beyond the limits of the state to preserve her liberty and 
escape the malicious and wicked wrongs and oppressions of the 

h ,. defendants. 
(t/ W¼ JtJ 
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And the plaintiff further says that said defendants at said Han
cock, on or about the 5th day of September, 1869, did wickedly 
and maliciously and falsely accuse the plaintiff with being an 
insane. person, and with force and arms did cause her to be assaulted 
and taken and conveyed to the insane asylum or hospital at 
Augusta and there imprisoned for a long time, whereby plaintiff 
was greatly injured and suffered greatly in body and mind and 
was subjected thereafter to great hardship and suffering and was 
greatly harrassed and injured by defendants. 

And also for that the defendants on the day and year aforesaid 
made another assault on the plaintiff and her then beat, wounded 
and ill treated so that her life was then thereby greatly despaired of, 
and other wrongs to the plaintiff then did against the peace of 
the state and to the plaintiff's damage. 

Writ dated April 28, 1874. Ad damnum, $5000. Ransom B. 
Abbott, at the time of the acts complained of, was the lawful 
husband of the plaintiff, and continued to be so until October, A. 
D. 1872, when she was divorced from him. The plaintiff remained 
at the hospital in Augusta but a few days and escaped therefrom. 
The case is reported to the full court to determine the question of 
law arising upon the facts. If upon the facts as stated in the 
declaration, together with the above stated facts, the action is 
barred by the statute of limitations, or if for other reasons, the 
plaintiff cannot recover against either of the defendants, then the 
plaintiff to be nonsuit. If maintainable, against either or all of 
the defendants, the action to stand for trial. The court to indi
cate whether, upon the foregoing grounds, the action is maintain-. 
able against all or any of the defendants. 

H. IJ. Hadlock, for the plaintiff . 

.A.. Wiswell & .A. P. Wiswell, for the defendants. 

PETERS, J. The defendants forcibly carried the plaintiff to an· 
insane asylum. The case assumes the act to have been wrongful 
and wanton. The plaintiff and one of the defendants, at the time, 
were husbfl.nd and wife; since then she was divorced. Can an 
action of tort, for such an injury, instituted after divorce, be sus-

voL. LXVII. 20 
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tained by her against her former husband 1 We have no doubt, 
that it cannot be maintained. 

Precisely the same question was lately before the English court, 
and the decision and the reasons on which the decision is grounded 
meet with our unqualified approval. Phillips v. Barnet, 1 Q. B. 
D. 486. It is there held that a wife, after being divorced from her 
husband, cannot sue him for an assault committed upon her during 
coverture. In the course of the discussion in that case, Lush, J., 
says: "Now I cannot for a moment think that a divorce makes a 
marriage void ab initio ; it merely terminates the relation of hus
band and wife from the time of the divorce, and their future rights 
with regard to property are adjusted according to the decision of 
the court in each case;" Field, J., says: "I now think it clear that 
the real substantial ground why the wife cannot sue her husband is 
not merely a difficulty in the procedure, but the general principle 
of the common law that husband and wife are one person;" and 
Blackburn, J., states the objection to be "not the technical one of 
parties, hut because, being one person, one cannot sue the other." 

The theory upon which the present action is·songht to be main
tained is, that coverture merely suspends and does not destroy the 
remedy of the wife against her husband. But the error in the 
proposition is the supposition that a cause of action or a right of 
action ever exists in such a case. There is not only no civil 
remedy but there is no civil right, during coverture, to be 
redressed at any time. There is, therefore, nothing to be sus
pended. Divorce cannot make that a cause of action which was 
not a cause of action before divorce. The legal charact,,r of an 
act of violence by husband upon wife and of the consequences that 
flow from it, is fixed by the condition of the parties at the time 
the act is done. If there be no cause of action at the time, there 
never can be any. 

The doctrine advocated by the plaintiff finds no support from 
any of the principles of the common law. According to the oldest 
authorities, the being of the wife became, by marriage, merged 
in the being of the husband. Her disabilities were about com
plete. By the earliest edicts of courts, he had a right to strike 
her as a punishment for her misconduct, and her only remedy was, 
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that "she hath retaliation to beat him again if she dare." And 
Chancellor Kent lays down the doctrine, not contradicted or chal
lenged in any of the editions of his commentaries, that, "as the 
hmband is the guardian of the wife, Hnd bonnd to protect and 
maintain her, the law has given him a reasonable superi
ority and control over her person, and he may even put 
gentle restraints upon her liberty, if her conduct be such as 
to require it, unless he renounces that control by articles of separ
ation, or it be taken from him by a qualified divorce." .2 Kent 
Com. 180. But there has been for many years .a gradual evolu
tion of the law going on, for the amelioration of the married 
woman's condition, until it is now, undoubtedly, the law of Eng
land and of all the American dates that the husband has no right 
to strike his wife, to punish her, under any circumstances or pro
vocation whatever. See, upon tlus s □ bject, the cases collected in a 
learned and instructive note to the case of Commonwealth v. 
Barry, in 2 Green's Cr. L. Reports, 286. Still, the state of the 
old common law serves to show the basis npon which the marriage 
relation subsisted; and we do not perceive that there has been, 
either by legislative enactment or by the growth of the law in 
adapting itself to the present condition of society, any change in 
that relation which can afford the plaintiff a remedy. So to 
speak, marriage acts as a perpetually operating discharge of all 
'\Hongs between man and wife, committed by one upon the othe1·. 
As said by Settle, J., in State v. Oliver, 70 N. 0. 60, "it is better 
to draw the curtain, shut out the public gaze, and leave the parties 
, , forget and forgive.'' 

We are not convinced that it is desirable to have the law as the 
plaintiff contends it to be. There is no necessity for it. Practi
cally, the married woman has remedy enough. The criminal 
courts are open to her. She has the privilege of the writ of 
habeas corpus, if unlawfolly restrriined. As a last resort, if need 
be, she can prosecute at her husband's expense a suit for divorce. 
If a divorce is decreed to her, she has dower in all his estate, and 
all her needs and all her causes of complaint, including any cruel
~ies suffered, can be considered by the court, and compensation in 
the nature of alimony allowed for them. In this way, all mat
ters would be settled in one suit as a finality . 
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It would be a poor policy for the law to grant the remedy asked 
for in this case. If such a cause of action exists, others do. If 
the wife can sue the husband, he can sue her. If an assault was 
actionable, then would slander and libel and other torts be. 
Instead of settling, a divorce would very much unsettle all matters 
between married parties. The private matters of the whole period 
of married existence might be exposed by suits. The statute of 
limitations could not cut off actions, because during covertnre the 
statute would not run. With divorces as common as they are now
a-days, there would be new harvests of litigation. If such a prece
dent was permitted, we do not see why any wife surviving the hus
band could not maintain a suit against his executors or adminis
trators for defamation, or cruelty, or assault, or deprivations that 
she may have wrongfully suffered at the hands of the husband; 
and this would add a new method by which estates could be 
plundered. We believe the rule, which forbid~ all such oppor
tunities for law suits and speculations, to be wise and salutary and 
to stand on the solid foundations of the law. 

The plaintiff invokes the case of Blake v. Blake, 64 Maine, 
177, as supporting her right to sue. That was a suit in assumpsit. 
In matters of contract there may be a cause of action during cov
erture, not enforceable by the ordinary methods until afterwards. 
The common law has been so far abrogated by the force of various 
legisll!l.tive acts as to allow contracts to be made by husband and 
wife with each other. And, to a certain extent, contracts between 
man and wife always were upheld in courts of chancery. That 
case, therefore, differs from this. 

Then, if the husband is not liable, the question arises whether 
the co-defendants are liable in this action. We think it follows 
from the previous reasoning that they are not. The true test as 
to their liability is, whether an action could have been maintained 
against them at the time of the act complained of. It is clear that 
no action was then maintainable. If the co-defendants had been 
then sued, the action must have been in the name of the husband 
and wife, and the husband would have sued to recover damages for 
an injury actually committed by himself. Husband and wife must 
declare that the injury was ad damnu,m ipsorum. She cannot, at 

• 
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common law, sue in her own name alone, nor in his without his 
consent. She cannot appoint an attorney, ordinarily, but he must 
do it for her. His conduct and admissions can affect the suit. He 
can release the cause of action and she cannot. She could do no 
act to redress an injury to her without his concurrence. Nor has 
the common law been changed in any of these respects until 1876; 
which was after this action was commenced. Laws of 1876, c. 112. 
The damages recoverable in an action would have belonged to 
him and not to her. And, at the same time, if she had committed 
a tort, he would have been civilly liable for it. It is very certain, 
therefor~, that no action could ever have been sustained against 
them in his name. They merely aided and assisted him. But if 
there was no injury to him there was none to her. They were one. 
Without doubt, after the death of the husband, a wife may main
tain an action in her own name for a wrong committed upon her 
while her husband was alive, if no action was instituted nor the 
cause of action released during his lifetime; and undoubtedly the 
same right follows after a divorce a vinculo matrirnonii. But 
she can only recover for such a wrong ae she and her husband 
could have recovered for in their joint names while the marriage 
relation subsisted. She succeeds after death or divorce to just 
such rights as existed before that time. The language of the law 
is that the right survives to her. Bnt there must be some right in 
existence to survive. Here there was none. A thing cannot con
tinue after an event which does not exist before. It would not be 
the survival of a claim, but would be one newly created. Nor
cross v. Stuart, 50 Maine, 87. llfarshalt v. Oakes, 51 Maine, 
308. Ballard v. Russell, 33 Maine, 196. Laughlin v. Eaton, 
54 Maine, 156. West v. Jordan, 62 Maine, 484. Hasbrouck v. 
Weaver, 10 Johns. 247. Snyder v. Sponable, 1 Hill, (N. Y.) 
567. Bacon Ab., Baron and Ferne, IL Shaddock v. Clifton, 
22 Wis. 114. · Plaintiff nonsuit. 

APPLETON, C. J., WALTON,· DICKERSON and Vrnorn, JJ., con
curred. 

BARROWS, J., concurred in the re8ult. 
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LEONARD F. E. JARVIS vs. CHARLES ALBRO. 

Hancock. Decided August 9, 1877. 

Mortgage. 

A mortagee entering the mortgaged premises peaceably and openly under F 
S., c. 90, § 3, must continue in the possession the three following years to 
effect a valid foreclosure. c. 90, § 4. 

The lapse of twenty years after a debt secured by a mortgage becomes paya -
ble is sufficient evidence of payment in the absence of any countervailing 
considerations. 

This presumption of payment may be rebutted. 
A lease from a mortgagee received by a mortgager more than twenty years 

after the maturity of the mortgage debt is not admissible to rebut the pre
sumption of payment to affect the rights of a subsequent mortagee. 

Where, in a writ of entry, both parties claim under different mortgages from 
the same grantor, held, that the evidence of the defendant that the mort
gage and note, under which he claims, came into his hands as residuary leg
atee from six to ten years after the note was overdue, and that nothing had 
been paid on the note after he received it, with the production of the note 
and mortgage, is not sufficient to rebut the (twenty years') presumption of 
payment. 

ON.REPORT. 

WRIT OF ENTRY, dated March 4, 1874, demanding a lot of land 
in Ellsworth containing about 150 rods. No serious question was 
made as to the identity of the lot. Both parties claimed under 
Joseph A. Deane. The plaintiff claimed title from three sources. 

1. Mortgage from Deane to Wm. Barker to secure a note of 
$275, March 25, 1842, who quitclaimed to Nathaniel A. Joy, 
April 10, 1845, who quitclaimed to George W. Brown, March 23, 
1846, who quitclaimed to plaintiff July 18, 1848. 

2. Mortgage from Deane to plaintiff November 7, 1849, to 
secure a note of $711.68, foreclosed June 28, 1859. 

3. Judgment, plaintiff against Deane for the same premises, 
at the October term, S. J. 0. 1868. 

The defendant claimed title . under a mortgage from Deane to 
one Cyrus Lothrop, March 4, 1844, to secure a note of $842.84-, 
which was forclosed September 19, 1873. Lothrop died May 20, 
1854, leaving a will probated in Massachusetts, July 4, 1854, mak
ing the defendant his residuary legatee. Administration was 
taken out in Maine. 



JARVIS 'V. ALBRO. 311 

The plaintiff put in evidence a certificate of the entry of Joy for 
foreclosure, dated September 23, 1845, under R. S., c. 90, § 3, 
third way: but Joy did not continue in possession three years. 

The defendant, after putting in the mortgage and note under 
which he claimed, and the foreclosure, testified that on the death 
of Lothr.>p, he took possession of his property as devisee and exec
utor; that he found the mortgage and note somewhere between 
1854 and 1858; that he never reeeivcd any money on the note; 
that he authorized Mr. Deane to pnt repairs upon the property; 
and also put in a lease of the premises from himself to Deane, 
dated August 1, 1870, containing the clause following: "Said 
premises having been forfeited to me in mortgage by said Deane." 

Eugene Hale testified that he was counsel for Jarvis in the orig
inal suit by him against Deane on which the judgment was recov
ered; that a writ of possession issued December 21, 1868, and 
that he took possession for Jarvis in accordance with talk with Mr. 
Deane, went into the house and gave a lease to Amory Otis, son
in-law of Deane, dated February 5, 1869, and put into the case, 
and collected rent while he could and that he maintained posses
sion of the premises from that· time. Witness said: "l have a 
tenant there now who is paying rent to me as the agent of Mr. 
Jarvis." 

Other facts appear in the opinion. 

E. Hale & L. A. Emery, for the plaintiff. 

A. Wiswell & A. P. Wiswell, for the defendant. 

LIBBEY, J. To prove his title to the demanded premises, the 
demandant relies upon a mortgage deed from Joseph A. Deane to 
William Barker, dated March 24, 1842, recorded April 1, 1842, to 
secure the payment of a note signed by Deane and Moore, dated 
February 1, 1842, for $275, payable on demand with interest. 

This mortgage was assigned by said Barker to Nathaniel A. Joy, 
April 10, 1845; by Joy to George W. Brown, March 23, 1846; 
and by Brown to the demandant, July 18, 1848. Said Joy made 
a peaceable entry upon the premises and took possession thereof 
for the purpose of foreclosure, September 23, 1845, in the presence 
of two witnesses who made affidavit thereof, which was recorded 
on the same day. 
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He also relies upon a mortgage deed of the demanded premises 
from said Deane to himself, dated Novembor 7, 1849, recorded 
November 9, 1849, to secure the payment of a note for '$711.68, 
dated November 7, 1849, payable in four equal annual payments, 
witli interest annually. On the 28th of June, 1859, the demand
ant caused a notice, in due form, of his claim to foreclose said 
mortgage, to be served on said Deane by the sheriff of the county, 
which notice and the officer's return thereon were recorded July 
12, 1859. 

He also relies upon a judgment in a writ of entry against said 
Deane for the demanded premises rendered by the supreme judi
cial court at the October term, 1868. On the 5th day of Febru
ary, 1869, by vfrtue of said judgment, the demandant took pos
session of the premises and leased them to one Otis, who took pos
sion thereof under the lease. 

In support of his title the tenant relies upon a mortgage deed 
of the demanded premises from said Deane to Cyrus Lothrop, 
dated March 4, 1844, recorded March 20, 1844,to secure the pay
ment of a note from said Deane to said Lothrop, of the same date 
as the mortgage, for $842.84, payable in four annual payments, 
with interest annually. The tenant acquired title to this mortgage 
and note as residuary legatee under the wi11 of said Lothrop, pro
bated July 4, 1854. 

Both parties claim under Deane. Which has the better title? 
If the mortgage from Deane to Barker is still outstanding, it is 
admitted that the demandant must prevail. The demandant claims 
that it was duly foreclosed, and that he holds the title under it. 
The tenant claims that the attempted foreclosure was of no legal 
effect, and that the debt secured by it was paid and the mortgage 
discharged, November 7, 1849. 

The proceedings of Joy, May 23, 1845, for the foreclosure of 
the Barker mortgage, were ineffectual for that purpose. The tak
ing possession by him was merely formal. He did not retain it 
for three years thereafter. R. S. c. 90, § 4. Ohase v. Harston, 
66 Maine, 271. From the evidence we are satisfied that the debt 
secured by this mortgage was paid and the mortgage extinguished 
by the settlement between the demandant and Deane, November 
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7, 1849, when the new note and mortgage were given. The 
demandant has no title by virtue of the Barker mortgage. 

But he has a good title by virtue of the mortgage from Deane 
to him of November 7, 1849, unless the tenant shows a better 
title. The tenant's mortgage was given March 4, 1844. · The 
debt secured hy it became fully due March 7, 1848. The mort
gager remained in possession of the mortgaged premises fo~ 
more than twenty years thereafter; and during that time there fa 
no evidence that either the tenant or his devisor in any way 
asserted any claim under the mortgage; nor that the validity of 
the mortgage was in any way recognized by Deane, the rnort
gager. Upon these facts a presumption arises that the mortgage 
had been paid and ceased to be a subsisting title. This rule is so 
well settled that no citation of anthoriti~s is needed. But this 
presumption is not conclusive upon the tenant. He may rebut it 
by proof that the mortgage debt had not been paid, and that the 
mortgage had not been extinguished. The tenant claims that the 
evidence is sufficient to rebut this presumption. By the stipula
tion in the report we are to determine the rights of the parties on 
so much of the evidence as is admissible. One piece of evidence 
relied upon by the tenant is the lease from himself to Deane, dated 
August 1, 1870, which recognizes his mortgage as a subsisting 
title. This was more than twenty years after the maturity of the 
mortgage debt, and after the dernandant's title had become absolnte 
as against Deane. We think this evidence inadmissible. It was 
not competent for Deane, at that time, to affect the title of the de
mandant by his admissions. New York Life Ins. and Trust Co. 
v. Covert, 29 Barb. 435. The only evidence in the case to rebut 
the presumption of payment is the production of the mortgage and 
note,and the testimony of the tenant, that, as executor of the will of 
Lothrop he found the mortgage and note among Lothrop's papers 
sometime between 1854 and 1858 ; and that nothing had been 
paid him on the note since that time. We think this evidence is 
not sufficient to rebut the presumption of payment. The note 
was from six to ten years overdue when it came into the tenant's 
hands. He kept the note and mortgage from twelve to sixteen 
years after they came into his hands without asserting any claim 
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under them. There is no explanation of this long delay. For 
aught that appears the note may have been paid to Lothrop 
before his death. The tenant fails to show an existing title to 
the ,demanded premises~ Orooker. v. Crooker, 49 Maine, 416. 
Cheever v. Perley, 11 Allen, 584. 

Ju,dgment for demandant. 

APPLETON, C. J., DrcKERsoN, BARRows, DANFORTH and VIRGIN, 
JJ., concurred. 

EVELYN MAYNELL V8. INHABITANTS OF SULLIVAN. 

Hancock. Decided December 19, 1~77. 

New trial. 

A verdict will not be set aside, on the ground that it is against evidence, unless 
it is clearly so. 

A new trial will not be granted, on the ground of newly discovered evidence, 
unless due diligence was used to discover the evidence before the trial. 

A new trial will not be granted, upon the ground that the party moving for it 
was taken by surprise at his adversary's evidence, unless due diligence was 
used to guard against the surprise; nor unless relief was sought at the ear
liest opportunity. 

Thus, if a party is taken by surprise at his adversary's evidence, his first duty 
is to move for a postponement or continuance; and if, instead of this, he 
elects to let the case go to the jury, and thus takes the chance of a verdict 
in his favor, he cannot afterward make the surprise the ground for a new 
trial. 

ON MOTION of the plaintiff to set aside the verdict, which was 
for the defendants, as against evidence, also on motion for a new 
trial on the grounds of surprise at the trial, and of newly disco,~
ered evidence. 

CASE for injury from defective high~ay, Sunday, May 28, 1871. 
The way was a bridge by Smith'~ carding mill in defendant town. 

I 

The alleged defect was that the plankin~ of the bridge was some 
four or five inches higher than the .level of the earth in the road. 
The writ alleges that by reason of the defect, the wheels struck 
against the end of the plank and the plaintiff was thrown violently 
forward upon the bridge striking with great force upon her bead, 
whereby she was rendered insensible for several hours, and badly 
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bruised, and injured externally and internally. There was also 
an allegation, that the plaintiff. while passing over the road on 
Sunday, was engaged in .a work of necessity and charity. The 
evidence on that point was that she was a wife and mother; de
serted hy her husband, and was conveying her child, four years 
of age, from Steuben to Sullivan to her husband's father for sup
port ; that she was dependent upon her nnele, who drove the team, 
for means of conveyance, and he was unable or unwilling to go 
on ·any other day. 

There was evidence at the trial tending to show that the condi
tion of the planking was as set ont in the writ. There was evi
dence on the part of the defense quite to the contrary, that the 
planks were beveled off as mnch as ten inches, beveled to a shim. 

The verdict at the April term, 1873, was for the defendants, 
when the plaintiff filed a motion to set it aside as against law, evi
dence, and the weight of evidence. 

At the April term, 1876, the plaintiff filed a motion for a 
new trial, on the ground of newly discovered evidence. The motion 
states that the jnry, throngh their foreman, in reply to a ques-, 
tion put them by the presiding justice, whether "the Snnday law 
stood in the way" said "that they had no trouble abont that, but 
found that there was no defect in the highway or bridge." The 
motion also states that the plaintiff's counsel, in August, 1873, in 
passing over the bridge in question, discovered the planking was 
not beveled near as much as the defendant's witnesses testified; 
that the planking was the same that was on the bridge at the time 
of the hurt; that he took careful measurements in presence of 
one of the witnesses who testified most strongly for the _defend
ants on that point, and that the witness acknowledged that he and 
others who testified for the town were mistaken. 

W. Freernan,jr., for the plaintiff. 

A. Wiswell, for the defend an ts. 

WALTON, J. This is an action to recover dam ages claimed to, 
have been received through a defect in one of the highways in 
the town of Sullivan. The jury returned a verdict in favor of the 
town. The plaintiff moves for a new trial upon three distinct 



316 MAYNELL V, SULLIVAN, 

grounds; first, because the verdict is against evidence ; second, 
upon the ground of newly discovered evidence; third, because the 
testimony of some of the defendants' witnesses was false in rela
tion to a material fact, and took her by surprise. 

It is settled law that a verdict will not· be set aside, on the 
ground that it is against evidence, unless it is clearly so. 

It is eqnally well settled that a new trial will not be granted, 
on the ground of newly discovered evidence, unless due diligence 
was used to discover the evidence before the trial. 

It is also a well settled rule of practice that a new t~ial will not 
be granted, upon the ground that the party moving for it was 

. taken by surprise at his adversary's evidence, unless due diligence 
was used to guard against the surprise ; nor unless relief was 
sought at the earliest opportunity. If a party is unexpectedly met 
by testimony which is false, and the testimony relates to a matter, 
the truth of which can be readily ascertained, if sufficient time is 
had, his first duty is to move for a postponement of the trial, or a 
continuance of the cause; and if, instead of doing this, he volun
tarily elects to let the case go to the jury, and thus takes the 
chance of a verdict in his favor, he cannot afterward make the 
surprise the ground for obtaining a new trial. 

A careful examination fails to satisfy us that the verdict in this 
case is clearly against the weight of evidence. On the contrary 
we think it fairly preponderates in favor of the verdict. 

Nor are we satisfied that the evidence, which it is claimed has 
been discovered for the first time since the trial, might not have 
been ascertained, by the use of reasonable diligence before the 
trial. It relates to the condition of the planking upon the bridge 
where the plaintiff was injured; and especially to the length of 
the bevel or champer upon the ends of the planks. As the planks 
had been in substantially the same condition for a long time before 
the accident, and so remained at the time of the trial, no reason i~ 
perceived why the plaintiff could not have produced at the trial a 
sufficient number of witnesses to show what the actual condition 
.of the planking, at the time of the accident, was, and with as 
.. much certainty as human testimony could establish any fact. 

And if she was taken by surprise by the testimony of the 
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· defendants' witnesses upon that point, she should have moved at 
once for a postponement of the trial, or a continuance of the 
cause, to enable her to procure witnesses to contradict them. Not 
having done so, she is estopped to allege surprise as the ground 
of a new trial. Having voluntarily elected to take the chances of 
a verdict in her favor with such evidence, she must abide by the 

result. Motions overruled. 
Judgment on tlie verdict. 

APPLETON, C. J., DANFORTH, PETERS and LrnnEY, J J ., concurred. 

JAMES GRINDLE, administrator,• vs. EASTERN EXPRESS CoMPANY. 

Hancock. Decided December 2B, 1877. 

Carriers. 

The plaintiff's intestate delivered to the defendants' agent at Castine $24.90 to 
be forwarded to Belfast and there delivered to one Beale, agent of the Con
tinental Life Insurance Company. The money was sent for the purpose of 
paying the intestate's semi-annual premium on his life-policy, which would 
by its terms lapse if premium was not paid on or before eight days there
after; of all which the defendants' agent had notice, but failed to deliver 
the money. 
Held, that primarily the defendants would be liable in damages for the net 
value of the policy on the day it lapsed, both parties having presumably 
contemp

1

lated such damages from knowledge of the circumstances. 
Also, held, that it was incumbent upon the plaintiff's intestate to use 
ordinary care and take all reasonable measures within his knowledge and 
power to re-instate himself with the insurance company or to re-insure, and 
that he cannot recover damage for such loss as he might have thus prevented. 

CAsE, for negligence, brought by the plaintiff as administrator 
of the estate of Emery R. Wardwell against the defendant com
pany for negligence in forwarding the sum of $24.90 which was 
delivered to one Charles W. Tilden, agent of the defendants at 
Castine, May 8, 1873, to be forwarded to F. H. Beale at Belfast, 
Maine, agent of the Continental Life Insurance Company of the 
city of New York. The said sum of $24.90 was for the semi
annual premium due April 15, 1873, to be paid accurding to the 
regulations of the said company within thirty days of that date. 
It is alleged by the plaintiff: •]7 ;,2,,._,_,_,,,_ 'Jl- J 

'1" 4/t( /.1, 

t ~/ - f I 
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That said sum of $24.90 was not forwarded and delivered to 
the said F. H. Beale, but was delayed by the defendants from 
May 8, 1873, until September 8, 1874, and in consequence of said 
delay, said life insurance policy lapsed and became void. 

That said policy was dated and scaled April 15, 1870, by which 
said insurance company ''do assure the life of Emery R. Wardwell 
of Penobscot, in the county of Hancock, state of Maine, for the 
sole use of Emery R. Wardwell in the amount of one thousand 
dollars, for the term of sixteen years from the date of this policy 
or until his decease, in case of his death before that time. And 
the said company do hereby covenant and agree to and with said 
assured, well and truly to pay or cause to be paid the said sum 
insured to the said assured witllin ninety days after the said 
Emery R. Wardwell sha11 have been insnred for sixteen years as 
aforesa5d, or in case he should die before that time, then to Edna 
N. Wardwell (wife) if living, otherwise to the legal representatives 
of the said assured, within ninety days after due notice and satis
factory evidence of his death." 

That August 22, 1874, the said Emery R. Wardwell lost his life 
by drowning, whereby as the vlaintiff alleges, the said Continental 
Life Insnrance Company wonld bd.ve been liable to pay and would 
have paid said snm of $1000, to the estate of said Emery R. 
Wardwell, if said policy had not lapsed and become void by non
payment to said company of said semi-annual premium due within 
thirty days from said 15th day of April, 1873. 

The following is a copy of the receipt given by the agent of the 
defendant company at the time the money was delivered : 

"Eastern Express Company. Uastine, May 8, 1873. Received 
of E. R. Wardwell, twenty four 90-100 dollars directed F. H. 
Beale, agent, Belfast, which the Eastern Express Company agree 
to forward and deliver at destination if within their ronte, and if 
not, to the connecting express, stage or other means of convey
ance, at the most convenient point, and to be responsible for such 
delivery to the amount of fifty dollars only, unless value is stated 
above. It is further agreed that they shall not be held responsi
ble fo~ any loss occasioned by fire or the dangers of railroad, steam 
or river navigation, or for the breakage of glass or other fragile 
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goods, or for money put inside of a box or bundle. For the East
ern Express Co. (Signed) 0. W. Tilden." 

The plaintiff claims that at the time the money was delivered to 
Tilden, Tilden was informed and knew for what purpose it was 
sent to Beale. This claim the defendants deny and they also claim 
that on the next day after receipt of the money they delivered the 
same to the usual means of conveyance between Castine and Bel
fast for transportation to Belfast. 

The following questions are submitted for the consideration of 
the court. 

1st. ls an action on the case for negligence the proper form of 
action? 

2nd. Should the action have,_been brought in the name of t4e 
administrator of Emery R. Wardwell's estate, or in the name of 
Edna N. Wardwell, the widow ? 

3d. If case is the proper remedy, and the action is correctly 
brought in the name of the administrator and the action is main
tainable on the facts as claimed by the plaintiff, what would be the 
measure of damages against the express company? 

4tl1. If the money was on the next day after its receipt deliv
ered to the usual means of conveyance, and was afterwards lost or 
missing, can the defendants be held in any form of action ? 

If the action is not maintainable by reason of form of said 
action or by reason of its being brought in the name of the admin
istrator and uo amendment can be allowed, then a nonsuit is to 
be entered. Otherwise the action shall stand for trial. 

.A. Wiswell & A. P. Wiswell, for the plaintiff. 

F. A. Wilson & 0. F. Woodard, for the defendants. 

VIRGIN, J. On April 15, 1870, the Continental Life Insurance 
Company assured the life of the plaintiff's intestate for his sole 
use, in the sum of one thousand dollars, for the term of sixt~n 
years or until his decease in case of his death before that time; 
and the company, by their policy under seal, of that date, did 
covenant with the assured, to pay him the sum insured within 
ninety days after he shall have been insured the term mentioned, 
or in case he should die before that time, then to his wife Edna, 
if living, otherwise to the legal representatives of the assured. 
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.Being an endowment policy for sixteen year$, it was primarily 
intended to be for the benefit of the assured himself. And being 
a covenant under seal, no one but the assured or his legal represen
tative could maintain an action upon it, he befog the only party 
in whom the legal interest was vested. 1./inkley v. Fowler, 15 
Maine, 285. Flynn v. North Am. L. Ins. Co., 115 Mass. 449. · 

This is not an action against the insurance company for a breach 
of any covenant contained in the policy; but an action on the 
case against the defendants as common carriers of goods, for an 
alleged violation of their duty in failing to seasonably deliver to 
one Beale, of Belfast, agent of the insurance company, a certain 
sum of money sent through them by the plaintiff's intestate on 
May 8, 1873, for the purpose of paying his semi-annual premium 
due on his policy May 15, 1873. 

The defendants do not deny their receipt of the money in the 
capacity mentioned. Being such carriers, and their general obli
gation depending upon their public profession (Johnson v. Mid
land Railway Oo., 4 Exch. 367,) they were bound, in the absence 
of any special agreement, to receive the money and carry and de
liver it, within a reasonable time, at whatever place directed within 
the route which they hold ont to the public as theirs, and no further. 
There, their common law liability ceases. Perkins v. Portland, 
8. & P. Railroaa, 47 Maine, 573, 589. llales v. London, & ff. 
W. Railway, 4 R. & S. Q. B. 66, (116 E. 0. L. R.) They might 
contract to carry further to any point beyond their regular line ; 
or might simply undertak~ to deli.ver to a connecting carrier; in 
which latter event their liability wculd cease with a safe carriage 
and prompt delivery; for they would then have done all the law 
and all their contract required. Perkins v. Portland S. & P. 
Railroad, supra. Skinner v. J-Iall, 60 Maine, 477. Plantation 
No. 4 v. Hall, 61 Maine, 517. 

~he proof of a contract for carriage beyond their rou~uld 
~~ Nutting v. Conn. Railroad, 1 Gray, 502. But it may 
be express or by implication ; by direct or circumstantial evidence; 
by words, conduct or usage. Gray v. Jackson, 51 N. H., 9, 11. 
Knapp v. U. 8. &: Oan. Exp. Oo., 55 N. H. 348, and cases supra. 
Receiving goods marked or directed to some point beyond their 
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regular route is not sufficient evidence of an implied contract to 
carry them to that place. Pendergast v . .Adams Ewp. Oo., 101 
Mass. 120. Where the consignor accepts a special contract, it is 
no answer that he did not know its terms; for in the absence of 
fraud, imposition or deceit, he is conclusively presumed to under
stand its terms and legal effect. Squire v. N. Y. Uen. Railroad, 
98 Mass. 239. Grace v. Adams, 100 M~ss. 505. Belger v. Dins
more, 51 N. Y. 166. Snid~r v . .Adams Ewp. Oo., 4 Oen. L. J. 175. 

The defendants claim that Belfast is not within their route; that 
they made no contract, and neither by conduct nor usage created 
any obligation to deliver the money outside of their route; that Oas
tine is the most convenient point on their line whence public com
munfoation is had with Belfast, and that they delivered the money 
the next day after its reeeipt to the usual means of conveyance 
between Castine and Belfast. If these facts appear at the trial, 
they will constitute a good defense. Any special contract in the 
premises must he shown by the plaintiff. 

II. By the terms of the report, if the action is maintainable 
on the facts as claimed by the plaintiff, what is the lieasure of dam-· 
ages against the express company ? "The plaintiff claims that at 
the time the money was delivere<l to the defendants' agent, he was 
informed and knew for what purpose it was sent to Beale." 

Upon this hypothesis we are of the opinion that primarily the 
defendants would be liable for the net value of the policy on May 
15, when it lapsed and became void, qualified as hereinafter men

tioned. It had a surrender value which the company would have 
paid. It could have been assigned by the consent of all concerned. 
Then the assured-for whose sole benefit it was primarily issued
was alive. The wife was no party to it. She simply had an equi
table interest therein depending upon the contingency of her hus
band's decease prior to May 15, 1886, and the seasonable payment 
of the semi-annual premiums to the date of his death. When the 
policy lapsed, the contingency of his death had not occurred, and 
the assured_ alone was injured. 

The general rule of damages in an action on the case against a 
common carrier for the non-delivery of goods is their value when 
and where they should have been delivered, with interest thereon 

VOL. LXVII. 21 
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from that date; and if money be the article transported, the 
measure of damages is the principal sum with interest. So where 
the delivery is negligently delayed, the carrier is liable for the 
diminution in their market value, which occu~red during the delay. 
Weston v. Grand Trunk Railway, 54 Maine, 376. Although 
this rule includes such profits as depend upon market rnlues, it 
excludes all such uncertain, ,.:mntingent profits as may result merely 
from a private or special speculation, especially when they are the 
subject of some collateral undertaking. Bridges v. Stickney, 38 
Maine, 361. 

While this is the general rule in the absence of special stipula-. 
tions, it may be modified by circumstances. The courts in Eng
land as well as in this country have adopted substantially the 
doctrine of the civil law, and applied it alike to breaches of con
tract and violations of duty. "When the debtor," says Pothier, 
"cannot be charged with fraud, and is merely in fault for not per
forming _his obligation, . . he is only liable for the damages and 
interest which might have been contemplated at the time of the 
contract; for tl4fsuch alone the debtor can be considered as having 
intended to submit. In general the parties are deemed to have 
contemplated only the damages and interest which the creditor 
might suffer from the non-performance of the obligation in respect 
to the particular thing which is the object of it, and not such as 
may have been incidentally occasioned by it. . . . Sometimes 
the debtor iB liable for the damages and interest of the creditor, 
hlthough extrinsic; as when it appears they were contemplated in 
the contract, and that the debtor submitted to them either ex
pressly or tacitly, in case of non-performance." 1 Poth. on Oblig. 
161, 162. 

Chancellor Kent also declared that "damages for breach of con-
. tract are only those which are incidental to, and directly caused 
by the breach, ang may reasonably be supposed to have entered 
into the contemplation of the parties." 2 Kent Com. (12th ed.) 
480* note. 

So in this state Weston, J., said: ,,,-~ln general, the delinquent r-party is holden to ma~e good the loss occasioned by his delin-
1 quency. But his liability is limited to direct damages, which, 
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according to the nature of the subject, may be contemplated or J 
presumed to result from his failure. Remote or speculative dam
ages, although susceptible of proof, or deducible from the non-per- __ ,,,
formance, are not allowed." ,/·Hiller v. Mariners' Church, 7 
Maine, 51. -This was reaffirmed in_ True v. International Tel. 
Oo. 60 Maine, 9, 25. Bartlett v. W. U. Tel. Oo. 62 Maine, 209. 

The leading and famous case upon this subject in England is Had
ley v. Baxendale, (9 E:xch. 353, 26 Eng. L. & Eq. 398) decided 
in 1854. In that case Alderson, B., said : "Where two parties 
have made a contract which one of them has broken, the damages 
which the other party ought to receive in respect of snch breach 
of contract, should be such as may fairly and reasonably be con
sidered either arising naturally; i. e., according to the natural 
course of things from such breach of the contract itself; o"r such 
as may reasonably be supposed to have been in the contemplation 
of both parties at the time they made the contract, as the proba
ble result of the breach of it." The action was against a common 
carrier for negligent delay in delivery; and the rule here enunci
ated has been followed in numerous English cas~s against carri
ers, and of failure to deliver goods on contract of purchase, or to 
manufacture and deliver personal property, etc. many of which 
are collected in Field on Dam. 238 note. Blackburn, J., in Oory 
v. Thames Iron Works, etc. Co. L. R. 3 Q. B. 181, 186, stated 
the rule in brief, thus: "Damages are to be what woul_d be the 
natural consequences of a breach under circumstances which both 
parties were aware of." And Lord Campbell said that the rule 
in Hadley v. Baxendale, merely affirmed what was to be found in 
2 Kent Com. etc. Smeed v. Foord, 1 EL & El. 602, (102 
E. C. L.) 

The la~est English case which has come under observation is 
Simpson v. London & N. W. Railway Oo. (Q. B. Div.) 24 W .. 
R. 294, (3 Cent. L. J. 203). The plaintiff attjnded agricultural 
fairs with samples of cattle spice, etc. of which he was the manu
facturer. The defendants received these samples from the plain
tiff's agent on a certain fair-ground to be forwarded, by a certain 
day named on the consignment note, to a certain other fair-ground 
when and where a cattle-fair was to be held. The goods did not 
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arrive until the fair was closed; and the court held that the plain
tiff was entitled to recover the loss of profit he would have gained 
on the orders received through the exhibition of his samples at 
the show, and for his loss of time in waiting at the latter place for 
the arrival of the goods. Cockburn, 0. J., said : "I think it is 

r now settled that wherever the prospect of loss of profits was either 
expressly brought to the knowledge of the carrier, or the goods 
were received under such circumstances that he ought reasonably 
to have Inferred their nature and destination, so that the use of 

• them might be within the contemplation of both parties, then the 
plaintiff is entitled to recover damages for the loss of profits he 

L-- would have made if the contract had been duly carried out." 
The general rule 'in IIadley v. Baxendale, has been recognized 

and applied by the comts in most if not all of the states of this 
Union. Gutting v. Gr. Tr. Railway, 13 Allen,· 381, 384. 
Scott v. Boston & N. 0. Steamskip Co. 106 Mass. 468. Griffin 
v. Colver, 16 N. Y. 489. Hamilton v. JJ£cPheJ'8on, 28 N. Y. 72. 
Booth v. S. D.R. M. Co. 60 N. Y. 487, 492, 493. Field on 
Dam. 241 et seq., where many of the American cases are collected. 

Therefore while the loss of another's money received for trans
portation by a carrier, without reasonable knowledge of the pur
pose for which it is sent, will lay the carrier under obligation 
merely to refund the principal sum with interest ; still, when it is 
seasonably sent for the specific purpose of paying the sender's pre
mium on his life-policy which will lapse if the money be not paid 
at the particular time, and the carrier is reasonably informed in 
relation to the premises, and has a reasonable time to perform the 
duty undertaken, but negligently fails to perform it, the law will 
justly hold him primarily, at least, for the net value of the policy 
which lapsed in consequence of his negligence. From their 

.knowledge of the special circumstances, both parties must be pre
sumed to have cowemplated such consequences when the money 
was deposited with the carrier. 

We consider Favor v. Philbrick, 5 N. H. 35 8, a parallel case, 
where in consequence of the carrier's unreasonable delay in the 
delivery of the plaintiff's account against a third person, it 
became barred by the statute of limitations, the carrier was held 
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liable for the amount of the account. So where an express com
pany received from the plaintiff a promissory note against a third 
person which they agreed to collect of the maker, but during the 
company's negligent delay in pressing the collection the maker 
failed and the note became worthless, the company were held 
for the amount of the note. Knapp v. lJ. S. & Can. Exp. Co. 
55 N. H. 348. To the same purport see also Parks v. Alta Cal. 
Tel. Co. 13 Cal. 422. Bryant v. Am. Tel. Co. 1 Daly, 575. 

III. But the law makes it incumbent upon a person for whose 
injury another is responsible, to use ordinary care and take all 
reasonable measures within bis knowledge and power to avoid the 
loss and render the consequences as light as may be; and it will 
not permit him to recover for such losses as by such care and 
means might have been prevented. Miller v . .Mariners' Ch.urch, 
supra. True v. International Tel. Co. supra. Bartlett v. 
Western lJ. Tel. Oo. supra. The principle is illustrated by Shaw, 
C. J ., in Loker v. Damon, 17 Pick. 284, where in trespass for 
removing a few rods of fence, the cost of repairing it, and n0t the 
injury to the following year's crop caused by cattle passing 
through the gap in the fence, was held to be the measure of dam
ages in favor of the plaintiff who knew the fence was down. So 
where the plaintiff's cow was made dangerously sick by eating 
poisoned hay purchai:ed of the defendant, it was held to be the 
duty of the plaintiff to employ the best remedies within her reason
able reach, at reasonable trouble and expense, to cure the cow. 

French v. Vining, 102 Mass. 132. See also Eastman v. San
born, 3 Allen, 594. · Sherman v. Fall Riv. I._ Works, 2 Allen, 
524. Scott v. Boston & N. 0. Steaniboat Co. supra. Suther
land v. Wyer, 67 Maine, 69. 

Same doctrine is held in New York, in Hamilton v. McPher
son, 28 N. Y. 72, 77. Hilton v. Hudson Riv. Steamboat Co. 
37 N. Y. 210. Baldwin v. U. S. Tel. Uo. f5 N. Y. 744, 753. 
And in Iowa, in Mather v. Butler County, 28 Iowa, 253. 
Simpson v. City of Keokuk, 34 Iowa, 568. 

Some insurance companies are accustomed to re-instate the 
assured without expense in case of accidental lapse, especially 
when the policy, like the one in question, has run but a short time. 
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All will re-insure on payment of a premium based on increased 
age, if, on re-examination, the health of the assured remains 
unimpaired. Whether or not the assured made any effort of the 
kind, during the fifteen months he survived the policy, the case 
does not find. We think, however, it was incumbent on him to 
use the care and adopt all reaso_nable means in the premises known 
to him. And unless he can show some legal excuse for not doing 
so, such as want of knowledge, failure of health, failing circum
stances of the company, etc., he should not recover damage for 
such loss as he might have thus prevented. 

Action to stand for trial. 

APPLETON, C. J., DICKERSON, DANFORTH, PETERS and LIBBEY, 
JJ., concurred 

LEMUEL CRABTREE V8. WILLIAM H. CLAPHAM. 

Hancock. Decided January 2,.1878. 

Replevin. 

As a general rule, replevin does not lie by one partner against his copartner 
for partnership property. 

Where the plaintiff in such action is defeated, a return of the property must 
be ordered, and the defendant is entitled to recover damages for the deten
tion in proportion to the extent of his ownership in the property replevied. 

ON REPORT. 

REPLEVIN for a horse and pair of oxen valued by agreement of 
parties at $500. The writ was dated and served September 22, 
1875. 

PLEA: And the said defendant comes and defends, &c., when, 
&c., and says that he did not take the said goods in the declara
tion aforesaid, above mentioned, in manner and form as the plain
tiff above against him hath declared, and of ·this he puts himself 
upon the country. [Plea joined.] 

And for brief statement the said defendant says that, at the 
time of the taking of said horse and oxen by the plaintiff, the 

. property of the horse and oxen was the partnership property of 
~~ #v 4-J>s-, 
rJ .. 3J.,. 
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the said plaintiff and defendant and owned by them as copartners ; 
that at the time of the taking thereof the said horse and oxen 
w~re rightfully in the possession of the defendant; that at that 
time the said plaintiff and defendant were the owners as partners 
of another pair of oxen and horses of equal value? and that said 
last mentioned horse .and oxen were at that time in possession of 
the plaintiff. Wherefore he prays judgment and a return of the 
said horse and oxen with damages fo.r the detention of the same 
and for :k1s costs. 

The facts stated in the above pleas were admitted to be trne, 
and a question arising whether the defendant would be entitled to 
damages, the case was reported to the law court, to decide what 
the judgment shall be, and to determine the amount of damages. 

E. Hale & L. A. Emery, for the plaintiff. 

A. Wiswell & A. P. Wiswell, for the defendant. 

PETERS, J. As a general rule, replevin does not lie by one 
tenant in common against his co-tenant for the common property. 
Witham v. Witham, 57 Maine, 447. The same mle applies to 
copartners. Hacker v. Johnson, 66 Maine, 21. In Witham v. 
Witham, it was decided that, upon the defeat of the action 
between co-tenants, the defendant is entitled to a return of the 
property and damages for the taking and detention. In Hacker 
v. Johnson, it was virtually settled that the same consequences 
follow where the parties in an action of replevin are copartners. 
The plaintiff, then, must be nonsuit, with an order to return. 

What shall the measure of damages be, to be recovered by the 
defendant? We think the doctrine inculcated in the above named 
cases and in cases therein referred to is, that, as between co-tenants, 
the damages should be in proportion to the extent of the defend
ant's ownership in the property replevied. We do not perceive 
why the same rule should not apply to this case. Certainly, the 
plaintiff cannot complain of it, who wrongfully assumes possession 
of property by an abuse of the forms of law. The presumption is, 
nothing appearing to the contrary, that the parties were equal 
owners in the property taken and equally entitled to its profit 
and possession. If there is occasion for it, either party can go 
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into equity and there have all partnership matters examined and 
settled. 

The property as a~ whole is, by agreement, valued at five hq.n
dred dollars. Interest on one-half that sum would not be an ade
quate compensation for the detention of a half interest of the 
same. The cattle are more valuable for a present than a future 
use. The plaintiff, being a wrong doer, should not profit by the 
wrong. The entry to be: .Plaintiff nonsuit; judgment for a 
return; damages for the defendant, for the detention of Ii.is inter-• est in the property, to be reckoned from the day of the taking to 
the date of judgment at the rate of thirty-five dollars per year. 

APPLETON, C. J., DICKERSON, DANFORTH, VIRGIN an<l LIBBEY, 

JJ., concurred. 

ST.A.TE vs. EDWARD M. SMITH. 

Hancoek. Decided February 15, 1878. 

Trial. 

The provisions of R. S., c. 106, § 8, which requires that venires for grand 
jurors, to serve at the supreme judicial court, shall be issued forty days at 
least before the second Monday of September annually, is directory merely 
to the clerk of the court in the matter of time, and not a limitation on his 
power to issue. 

A venire issued after the expiration of the time named in the statute, but in 
season for service by the proper officer in accordance with the provisions of 
the statute, is valid. 

The attorney general has the power to enter a nolle prosequi, to the whole or 
any part of an indictment, without the consent of the prisoner, either 
before a jury is empaneled or after verdict. If after verdict, and the indict
ment is sufficient, it will be a bar to any new indictment for the same offense. 

Since the act of 1876, c. 114, which reduces the punishment for murder in the 
first degree from death to imprisonment for life, in an indictment for mur
der, the prisoner has the right to challenge but two jurors peremptorily. 
The right of challenge is regulated by the grade of punishment by R. S., c. 
134, § 12. 

ON ExcEPTIONS .A.ND MOTIONS. 

INDICTMENT for murder, found and tried at the April t~rm, 1877, 
Peters, J., presiding. 

~GI 1,i.,_ J.~-o/ 
'l'-1 " ~ ·o q 

7~ >nr-
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The indictment as found by the grand jury contained two 
counts, the first of which was of the form following: 

"The jurors for the said state upon their oath present, that 
Edward M. Smith of Bucksport, in the county of Hancock afore
said, on the thirteenth day of October, in the year of our Lord one 
thousand eight hundred and seventy-six, at Bucksport in said 
county of Hancock, with force and arms in and upon the body of 
one Melissa F. Thayer, feloniously, willfully and of his malice 
aforethought, did make an assault, and her the said Melissa F. 
Thayer, then and there feloniously, willfully and of his malice 
aforethought, did kill and murder, against the peace of the said 
state, and contrary to the form of the statute in such case made 
and provided." 

The second count was of similar purport diflering principally in 
the name of the person murdered, which was stated as Melissa F. 
Thayer, otherwise called Lizzie F. Thayer. 

To this count the attorney general entered a nolle prosequi, and 
went to trial on the first count. 

The jury returned a verdict of guilty of murder in the first 
degree; and the counsel for the prisoner filed the following hill of 
exceptions : 

"The prisoner's counsel on the first day of the term claimed the 
right to challenge the grand jury, which challenge was then sub
mitted, contained in the transcript of the reporter's notes annexed 
hereto. The court overruled said challenge. 

"The prisoner when arraigned, filed a plea in abatement to the 
indictment. The state demurred thereto. The demurrer was 
joined. Thereupon the court sustained the demurrer and over
ruled the plea, and ordered that the prisoner plead further. The 
indictment, plea, demurrer and joinder, are a part of these- excep
tions. 

"The prisoner then <lemu,rred specially to the indictment. The 
demurrer was joined by the state. A decision was reserved until 
the court came in after an adjournment over noon, and before any 
ruling was made, the counsel for the state moved for leave to with
draw the joinder, stating their purpose to be to enter a nolte pro
aequi to some portion of the indictment, which motion was granted, 
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the counsel for the prisoner objecting thereto, and claiming that 
the demurrer should be passed upon by the judgment of the court. 
Thereupon the attorney for the state, under such leave, withdrew 
the joinder, and then with leave of court entered a nolle prosequi 
as to the second count in the indictment. Permission was then 
offered by the court to the counsel for the prisoner, to. withdraw 
the demurrer; if he desired to do so. Not being done, the state's 
attorney again joined the demurrer; the court overruled it and 
adjudged the indictment good and ordered the prisoner to plead 
over. Whereupon the prisoner without objection was arraigned 
anew upon the indictment, omitting the second count, and he 
pleaded not guilty thereto, and was tried upon the first count 
therein, and found by the jury guilty of murder in the first degree. 
No written order or declaration of nolle prosequi was signed and 
filed by the attorney for the state, but in open court he directed the 
clerk to enter the nolle prosequi as to the second count upon the 
docket~ which was accordingly done. The demurrer and joinders 
are a part of the case. The prisoner, when the jury were being 
empaneled, claimed the right to challenge jurors peremptorily as 
provided for the trial of capital cases, but the court ruled that such 
challenge would not exceed the number of two, a jury being drawn 
from the whole number of jurors in attendance not excused for 
cause, and when during the drawing, the prisoner peremptorily 
(but not for cause) challenged a third juryman, having previously 
exercised such peremptory challenge as to two other jurors, who 
were set aside, such third challenge was not allowed, and the 
juror called was sworn and placed on the panel. 

"The presiding judge, in charging the jury said: 
"A word or two as to the different classes of witnesses who have 

testified.' How far shall the testimony of the accused be accepted; 
he can testify in his behalf; but he is a party accused of a mon
strous crime. If he is innocent, of course you can believe him. 
But you must consider if he is guilty, whether it would not be too 
much to expect of human nature, that he would tell the truth 
when fa1sehood would be more likely to screen him from con vic
tion. Therefore testimony that amounts upon the part of the 
prisoner, in such an offense as this, to merely a denial, you will 
judge whether it would amount to much or not. 
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"Still you have a chance to see and hear him, and obtain impres
sions from his appearance one way or the other. And he has the 
opportunity to make explanations, and bear the tests of examina
tion; and truth if spoken may have its weight, corning from any 
source. It is for you to decide whether you will give a11y weight 
to hjs testimony, either for or against him, and if so, how much. 

"To his wife, brother and sister, what credit should be given, on 
account of their relation to the prisoner? You must bear in mind, 
gentlemen, that the tie between that class of witnesses and the 
prisoner is a natural one ; that their interest for the prisoner in his 
peril must be of the strongest kind; that these witnesses are 
under a tremendous temptation to exaggeration, coloring and 
falsehood; that in this case it would be an easy departure from 
the facts, as claimed even by the state, for the wife and sister to 
date the coming of the husband and brother at an earlier hour 
than he came. 

"Still they may tell the truth, and you may believe all they say, 
or not a word of it, just as you please, according to your honest 
convictions as to its truthfulness. Much must depend upon the 
naturalness and probability of their story, and whether corrobo
rated or not by other proof and the circumstanceJ of the case. 
But the amount of weight to be attached to their testimony is 
entirely a matter for you, with which I, or any opinion of mine, 
can have nothing to do. And this later remark applies to all the 
testimony in the case from the beginning to tl,,e end." 

After verdict, the prisoner filed a motion in arrest, to be copied, 
which was overruled by the court. · 

A summary of the case and the positions of counsel appear in 
the opinion. 

H. IJ. Hadlock, for the prisoner, contended that R. S., c. 106, 
§ 8, naming the time before which venires should issue, was imper
ative and not merely directory. 

L. A. Emery, attorney general, for the state, contended that §: 

8 was directory and not imperative. 

LIBBEY, J. The prisoner was indicted for murder, and was con-
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victed of murder in the first degree. Several questions are raised 
by his exceptions. 

I. He raises the question of the sufficiency and legality of the 
grand jury by whom the indictment was found. On the first day 
of the term he interposed a challenge to the array, and after the 
indictment was found and returned into court he presented a plea 
in abatement which was demurred to, and the demurrer sustained. 
In both the challenge and the plea the objection presented and 
relied upon is, that the venires, by virtue of which the grand 
jurors were drawn, were not issued forty days before the second 
Monday of September, but on the thirtieth day of August pre
ceding. The challenge to the array was verbal. It does not ap
pear that any record was made of it. While we do not consider 
such a challenge sufficient, still as it was understood by the court 
and the counsel at the time it· was made that it should be treated 
as if made in writing, and as the same question is presented by 
the plea in abatement, it will be considered as if properly before 
the court. 

R. S., c. 106, § 7, makes it the duty of the clerk of the courts 
to issue venires to the constables of towns from which jurors are 
to be drawn, for the draft of grand and traverse jurors. By § 8, 
" venires for grand jurors to serve at the supreme judicial court, 
shall be issued forty days at least before the second Monday of 
September annually; and they shall serve at each term for the 
transaction of criminal business during the year." The counsel 
for the prisoner claims that this statute requirement is imperative, 
and that a venire issued by the clerk after the expiration of forty 
days before the second Monday of September is void. On the 
other hand, it is claimed by theattorney general that this statute, 
so far as it relates to the time when the venire shall be issued, is 
directory merely, and that a venire issued after the time named in 
the statute, and in season to be executed before the second Monday 
.of September, is valid. 

In general where a statute imposes upon a public officer the 
,dnty of performing some act relating to the interests of the public, 
-and fixes a time for the doing of such act, the requirement as to 
:t1me is to be regarded as directory, and not a limitation of the 
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exercise of the power, unless it c_ontain some negative words, deny
ing the exercise of the power after the time named; or from the 
character of the act to be performed, the manner of its perform
ance, or its effect upon public interests or private rights, it must be 
presumed that the legislature had in contemplation that the act 
had better not be performed at all than be performed at any 
other time than that named. 

In Pond v. Negus, 3 Mass. 230, the question involved was the 
validity of the assessment of a tax voted by a school-district. 
The statute required the assessors to assess the tax in thirty days 
from the time the vote was certified to them. It was not assessed 
till after that time. Parsons, 0. J., in delivering the opinion of 
the court says: "And although the assessors are directed to assess 
the tax within thirty days after the certificate, yet there are no 
negative words restraining them from making the assessment after
wards; and accidents might happen which would defe~t the 
authority if it could not be exercised after the expiration of thirty 
days. The naming the time for the assessment must therefore be 
considered as directory to the assessors and not as a limitation of 
their authority." The same principle is affirmed in Torrey v. 
J1£illbury, 21 Pick. 64. 

In The People v. Allen, 6 Wend. 486, the statute under con
sideration declared that, "the commanding officer of eac~1 brigade 
of infantry shall, on or before the first day of June in each year, 
appoint a brigade court martial." ~rhe appointment was made in 

July. It was held valid. Marcy, J., in delivering the opinion of 
the court says: "The general rule is, that where a statute specifies 
the time within which a public officer is to pel'form an official act 
regarding the rights and duties of others, it will be considered as 
directory merely, unless the nature of the act to be performed or 
the language used by the legislature, show that the designation of 
the time was intended as a limitation of the power of the officer. 

. . So it may be said of this case, that as there is nothing 
in the nature of the power showing that it might not be as effect
ually exercised after the first day or J nne as before, and as the acb
giving it contains no prohibition to exercise it after that period, 
the naming that day was a mere direction to the ofliecr in rela-
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tion to the manner of executing his duty. There is nothing in 
· the nature of the power given, or in the manner of giving it, that 
justifies the inference that the time was mentioned as a limitation." 

This rule of construction has been approved in New York in 
the following cases: Harcliant v. Langworthy, 6 Hill, 646. 
Striker v. Kelly, 1 Hill. 9. People v. Oook, 8 N. Y. 67. Cun
ningham v. Oassidy, 17 N. Y. 276. Hatter of the Empire City 
Bank, 18 N. Y. 199. 

In Colt v. Ives, 12 Conn. 243, the question before the court 
was the legality of the selection of the jury. The statute required 
that they should be chosen on the first Monday of July. They 
were not chosen till the 8th of Au-gust. The court held that the 
duty which was imposed to select the jury was imperative; but 
that the time fixed for the selection was directory ; and that the 
selection was valid. In discussing the question the court say : 
"Where the object contemplated by the legislature could not be 
carried into effect by another construction, there the time pre
scribed must be considered as imperative. But where there is 
nothing indicating that the exact time was essential it should be 
considered as directory." "There is nothing in the nature of the 
power given, or in the manner of giving it, that justifies the infer
ence that the time was intended as a limitation." 

In Johnson v. State, 33 Miss. 363, the statute under considera
tion required that grand jurors "shall be summoned at least five 
days before the first day of the court at which their attendance is 
required." It was held to be directory to the sheriff, and that 
grand jurors summoned less than five days before the first day of 
the court were legally qualified. 

In State v. Lean, 9 Wis. 279, the court declare the rule of con
struction as follows: "That when there is no substantial reason 
why the thing to be done might not as well be -done after 
the time prescribed as before; no presnmption that by allowing it 
to be so done it may work an injury or wrong; nothing in the act 
itself, or in other acts relating to the same subject matter, indicat
mg that the legislature did not intend that it should rather be 
done after the time prescribed than not be done at all, then the 
courts assume that the intent was, that, if not done within the 
time prescribed it might be done afterwards." 
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In Illinois, the same principle is affirmed. Wheeler v. Chicago, 
24 Ill. 108. 

The statute under consideration contains no negative words 
limiting the power of the clerk of the courts to perform the duty 
imposed upon him to the time named. There is nothing in the 
nature of the duty to be performed, in the manner of its perform
ance, or in its effect upon pnhlic interests or private rights 
showing that the legislature intended that, if not performed within 
the time prescribed, it should not be performed at all. The stat
ute was first enacted in 1821. The duty it imposes upon the 
clerk is one of public concern. Its performance is essential to the 
due administration of justice. If the construction claimed by the 
counsel for the prisoner is correct, then, prior to 1860, if the clerk 
for any cause failed to issue the venires within the time prescribed, 
there could be no legal grand jury for the year. The conrt had 
no power to order a grand jury to be drawn. State v. Symonds, 
36 Maino, 128. It cannot be presumed that the legislature con
templated such consequences. 

Other provisions of the statute tend to support the construction 
claimed by the attorney general. Section nine provides that the 
sheriff, on receiving such venires, shall immediately send them to 
the constables of the towns whore directed; and each constable, on 
receipt thereof, shall notify the inhabitants of the town, &c. But 
only four days notice of the meeting is required, and the meeting 
is not required to be held more than six days before the session of 
.the court. If the sherifl should not immediately send the venires 
to the constables, or the constables, on receipt thereof, should not 
give notice of the meeting, still if the constables receive the ven
ires and give seasonable notice, so that the draft is had within .the 
time prescribed, it would not be contended that the delay on the 
part of the sheriff or constable would invalidate the draft . 

.A.gain, section eighteP-n provides that, if the clerk of the court, 
or sheriff, neglects to perform his duties so as to prevent a compli
ance with any of the provisions of this chapter, he shall be ·fined, 
&c. The penalty is not imposed on the clerk for not issuing the 
venires forty days before the second Monday of September, but 
for such neglect of his duty as will prevent a compliance with the 
provisions of the chapter. 

• 
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The only reason which we can discover for the requirement that 
the venfres shall be issued forty days at least before the second 
Monday of September is, that the officers whose duty it is to draw 
a grand jury, shall have sufficient time in which to comply with 
the provisions of the statute in making the draft. The object of 
the statnte is to secure the attendance of a grand jury, duly drawn. 
The venire sets in motion the machinery of the law to accomplish 
that result. If it is received by the constable in season for service 
in accordam:e with the provisions of the statute, and is duly served 
and returned by him, we do not perceive why the object of the 
statute is not as effectually accomplished as if he had received it 
on the day named in the statute. 

We feel clear that the time named in the statute for issuing the 
venires is directory merely, and not a limitation on the exercise of 
the power. 

This construction renders it unnecessary to consider the effect 
of the act of 1877, c. 156. If, however, there was an irregularity 
in issuing the venires, we see no reason why it is not cured by that 
act. The indictment was found after the act took effect. It in 
terms validates it unless it shall appear to the court that the pris
oner has been or may be, injured by the irregularity complained 
of. There is no suggestion that the prisoner was in any way 
injured by it. But it is contended by his counsel that this act is 

· in violation of article 1, § 7, of the constitution of this state, which 
provides that "The legislature shall provide by law a suitable and 
impartial mode of selecting juries, and their usual number and
unanimity in indictments and convictions, shall be held indispensa
ble." The act of 1877 is a general law. It becomes a part of the 
]aw provided by the legislature as a suitable and impartial mode 
of selecting juries. lt is not claimed that its provisions are not 
suitable and impartial as applied to the subject matter affected by 
them. We see nothing in the act in conflict with this clause of 
the constitution. This point is fully covered by Commonwealth 
v. Brown, 121 Mass. 69. 

II. The indictment, as ·returned by the _grand jury, contained 
two counts. Before pleading. to the indictment the prisoner 
filed a special demurrer to it, specifying as cause, that it contained 
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two counts setting out the same offense. 'rhe demurrer was joined 
but before the court ruled upon the demurrer, on motion of the 
attorney general, he was permitted by the cqurt to withdraw the 
joinder to the demurrer; and he then, under special leave of comt, 
entered a nolle prosequi as to the second count in the indictment. 
This was against the objection of the prisoner. The demurrer was 
then joined and overruled. 

It is well settled that the attorney general may enter a nolle 
prQsequi to the whole or any part 0£ an indictment, against the 
objection of the respondent either before a jury is empaneled or 
after verdict. If entered after verdict, and the indictment is suffi
cient, the verdict will be a bar to any new indict rnent for the same 
offense. It may be entered at any time pending a plea in abate
ment, demurrer, or motion in· arrest of judgment. If the indict
ment was insufficient for the cause specified, the objection was 
removed by the nolle prosequi. Commonwealth v. Tuck, 20 
Pick. 356. Same v. Cain, 102 Mass. 487. Same v. Holmes, 103 
Mass. 44:0. State v. Pillsbury, 47 Maine, 449. 

The presiding judge had the power to permit the withdrawal of 
the joinder to the demurrer. He might permit it or deny it in 
the exercise of his discretion. To the exercise of his discretion 
exceptions do not lie. 

III. While·!he jury were being empaneled, the prisoner claillled 
the right to challenge, peremptorily, ten jurors, as in capital cases. 
This claim was denied, and he was permitted to challenge peremp
torily two only. We think this ruling ·was correct. By R. S., c. 
134, § 12, a person indicted for an offense punishable with death, 
has the right to challenge peremptorily ten jurors. By § 20, in 
all indictments for other offenses, the respondent is entitled to 
but two peremptory challenges. By the act of 1876, c. 114, the 
crime of murder is not punishable with death, but with imprison
ment for life only. By the statute the right of challenge is regu
lated by the grade of punishment. The legislature by reducing 
the punishment for murder from death to imprisonment for life, 
has reduced the right of challenge of the prisoner from ten per
emptory challenges to t,wo. If it is desirable that in indictments 
for murder the prisoner should have the right to ten peremptory 

VOL.LXVII. 22 
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challenges, it is a matter for the consideration of the legislature. 
The language of the statute is too clear to be disregarded by the 
court. 

IV. Exception is taken to the charge of the presiding judge to 
the jury on the ground that he expressed an opinion on an issue 
of fact upon which they were to pass.. The charge is not subject 
to that objection. The presiding judge very properly called the 
attention of the jury to certain rules and principles proper for their 
consideration in determining the credibility· of the witnesses, and 
the weight which they would give their testimony. After doing 
so, he told the jury that the amount of weight to be given to the 
testimony was entirely for them, with which he, or any opinion of 
his, had nothing to do. There is nothing in the charge that can 
be construed as the expression of an. opinion upon any issue of 
fact before the jury. 

The motion in arrest of judgment presents no point not already 
considered. Exceptions overruled. 

APPLETON, C. J., DICKERSON, DANFORTH, 'VIRGIN and PETERS, 

J J ., concurred. 

HENRY L. MITCHELL vs. WILLIAM H. S1t{ITH. 

Penobscot. Decided April 7, 1876. 

Deed. 

Where partition deeds are mutually given of parts of premises, before held in 
common, the deeds should be construed together. 

In such case, if the deeds are free from ambiguity, so that the intention of the 
grantors, whether clearly expressed or not, can be made cer.tain by an exam
ination of the papers themselves, then extrinsic evidence of such intention, 
whether consisting of the acts and declarations of the parties at the time of 
the delivery of the deeds, or the mode of subsequent occupancy under them, 
cannot be received to modify their legal effect. 

Where deeds of partition are mutually given, one of which purports to convey 
an undivided· half part of land and buildings, and in the corresponding 
clause of the other there is no mention of buildings in terms, the parties at 
the date of the deeds, owning the buildings in the same proportion as the 
land, the omission to mention the buildings does not prevent the grantor's 
interest in them from passing with the conveyance of the lot on which they 
stand. 
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Where, in a deed, a divisional line in a partition of land is in terms at right 
angles with the side line and is also made to pass through the thread of the 
middle partition of a double house, which is not exactly at right angles with 
the side line, the partition as a monument must control. 

In such case where there is a jog of three feet at the point where the main 
house joins the ell, held, that the divisional line will not diverge in its course 
to follow the existing partition through the ell. 

ON REPORT. 

WRIT OF ENTRY, (omitting unnecessary partienlars) of a lot of 
land on the east side of Ohio street, Bangor, beginning ht a post 
in the fence ; thence, north 44 ° 12 1 east, by the fence to a stake 
150 feet at right angles from said street; thence, southeasterly 
parallel with said street to a point in the rear line of the lot where 
a straight Ene ehall intersect it drawn through the middle of the 
double tenement house, the north tenement of which is occupied 
by the said Mitchell, and the south hy Charles Hight, equidistant 
from either end of said house, and about twenty feet from either 
end; thence, westerly in a straight line drawn as aforesaid to said 
street; thence, northerly to the point begun at. 

The defendant filed a disclaimer of all that part of the demanded 
premises lying northerly of the partition wall and the thread 
thereof, dividing the northerly tenement occupied by the plaintiff 
from the southerly tenement occuried by Charles Hight, tenant of 
the defendant, an·d northerly of a straight line drawn in continua
tion of the thread of said wall to Ohio street on the one side and 
the rear line of the lot on the other. And the defendant alleged 
that he was not in possession and did not claim any interest in such 
disclaimed portion only an easement or right of possession of that 
part of the house lying north of said partition which formed a part 
of the south tenement of said house to continue so long as said 
house should stand. 

The plaintiff's and the defendant's premises formerly composed 
a single lot owned by a single individual, having upon them a 
large wooden house with ell and woodshed or stable. In 1851, 
the lot was conveyed to the two brothers, William and Asa W. 
Babcock, who thereupon proceeded to remodel or change the 
structure of the buildings- so as to make a double tenement house, 
with partitions· between them, for the convenience of their two 
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families, with separate front doors and entries in manner here
after described, to be occupied by their two families. William 
Babcock having the most northerly and Asa Babcock the most 
southerly tenement. This construction of the two tenements ever 
after during the entire lives of the two parties, and from that time 
to the present, has remained; and each has occupied his tenement 
quietly and with concurrence of the other, until after the purchase 
by the plaintiff, the construction still remaining as it was originally 
made by the Messrs. Babcock in 1851, or about that _time. Both 
brothers subsequently died, when partition deeds were made 
between their respective families or heirs on April 6, 1866, both 
deeds being executed and delivered and recorded at the same time. 

The descriptive part of the deed of the northerly tenement is as 
follows: "All that part of the lot and double tenement house 
thereon, lying northerly of a line drawn from said street to the 
rear line of the lot in a straight direction through the thread or 
middle of the partition between said tenements ; this deed, and 
another of the same date, being made for the purpose of making 
a partition of said lot, so that said grantors may have all south of 
said line, and said grantees all north thereof." 

The descriptive part of the deed of the southerly tenement is 
similar in form using the word southerly instead of northerly and 
omitting the words: "and double tenement house thereon." 

The defendant subsequently purchased the southerly tenement, 
of Caroline A. Farnsworth et als. heirs of said Asa Babcock, by 
deed dated November 15, 1866. 

The plaintiff subsequently purchased the northerly tenement of 
Robert B. and Lucinda A. Nor man, heirs of said William Bab
cock, by deed dated April 1st, 1872, the descriptive part of which 
deed so far as it relates to the premises in dispute, is similar to 
the description in the writ. 

Referring to the partition thus made between the tenements by 
the two brothers, it turns out that the partition wall between the 
two tenements is not a continuous straight line from the front of 
the huuse to the rear of the buildings, but at the point where the 
ell joins the main house there is an offset. of about three feet north
erly, the partition from that point being in a straight line east-
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erly, to the rear of the· stable, through the ell and stable, and from 
the line between the main house and ell westerly in a straight line 
to the front of the house between the front doors, except at the 
doors there is a slight curved deflection according to the accom
panying plan which makes a part of the ease. But this refers to 
first or lower story. 

The partition between the tenements in the second story is 
directly over that in the first story, both in the ell and stable, and 
in the main house, except that the space over the front entries of 
both tenements is finished off into a single hedroom, connected 
and used with the southerly tenement by the defendant, and hav
ing no connection whatever with the northerly tenement for use, 
one-half of said bedroom being northerly of the middle line of the 
partition running through the lower story of the main hou~e, and 
the other part of said bedroom being southerly of said partition. 

The partition betwP-en the cellars under the main house, is about 
three feet northerly of that between the stories above, the cellar 
stairs of the southerly tenement going down from the dining-room 
in the ell immediat~ly in contact with the cellar board partition. 
Until after the present plaintiff purchased there was no cellar 
under any but the main part of the house, nor is there now under 
the southerly tenement of the ell. The plaintiff, however, since 
his purchase, has ·extended his cellar back to include the ell. The 
external cellar wall under the main house is of stone; the parti
tion of boards stood up end wise. In the same mariner the external 
cellar wall which the plaintiff has placed under the eli is of stone, 
while the inner one is of boards, and not even secured by nails. 

The defendant offered proof that it was for a valuable consider
ation agreed by the parties, that so long as the buildings should 
stand the whole of the bedroom over the front entries should go 
to the southerly tenement, to be used by its owners, and also all 
that part of the cellar south of the partition between the cellars; 
that such was the design in making the partition deeds, and that 
both parties ever after acquiesced in that division and understand
ing until the plaintiff purchased as aforesaid. 

To the admission of this testimony the plaintiff objected, and 
denied the accuracy of the statements. 
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The plaintiff offered proof that when he purchased, as before 
stated, the party who delivered the deed to him advised him (plain
tiff) that he could at once occupy according to his deed, and move 
the partition correspondingly; that prior to consummating the 
purchase he (plaintiff) called npon Uharles Hight, tenant of the 
premises now and ever since the defendant's purchase, who con
ceded to him the right to have the partition moved to correspond 
with the line as now claimed by him (the plaintiff). The plain
tiff also offered to prove that Hight was at that time, and at the 
date of the commencement of this action, the real owner of the 
southerly tenement and lot, and so held himself out with regard 
to repairing, leasing and selling the premises, and that the same 
is held in trust for him by the defendant. 

To the admission of all the above testimony the defendant 
objected, and denied the accuracy of the statements. 

The case was continued on report for the consideration of the 
law court, ,vho are to render judgment, or otherwise dispose of 
the case as the legal rights of the parties reqnire. If the testi
mony offered and objected. to is admissible, and is regarded as 
important, the case is to stand for trial, as the full court may order. 

F. A. Wilson & 0. F. Woodard, for the plaintiff. 

A. W. Paine, with A. L. Simpson, for the defendant. 

VIRGIN, J. The decision of the case depends upon the con
struction of the two deeds of partition under which the plaintiff 
and the defendant respectively claim. If the deeds are free from 
ambiguity, so that the intention of the grantors, whether clearly 
expressed or not, can be made certain by an examination of the 
papers themselves, then extrinsic evidence of such intention, 
whether consisting of the acts and declarations of the parties at 
the time of the delivery of the deeds, or of the mode of subsequent 
occupancy under them, cannot be received for the purpose of mod 
ifying their legal effect. 

The grantors in each of these deeds, prior to their delivery, 
were the owners of an undivided half of the lands and buildings 
in controversy .. The deeds were executed for the purpose of 
effecting a division of the estate; and it is conceded in argument 
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that they were delivered at the same time, and as part of one 
transaction, and should be construed, not separately but together; 
in ordAr that each may render aid, so far as may be, in determin
ing the legal effect of the other. 

It is apparent from an examination of the two deeds that the 
grantors in each were equal owners in the property; that one deed 
formed the consideration for the other ; and that they each pur
port to have been given for the purpose of making partition be
tween persons having an equal interest, and to convey an undi
vided half of the premises, so that each owner might subsequently 
hold in scveralt}7 as previously he had held in common. 

It is true that in the first part of the deeds, the descriptive clause 
in one purports to convey an undivided half part of land and 
buildings, and in the corresponding clause of the other there is no 
mention of buildings in terms. But it being conceded that at the 
date of these deeds the grantors in each were the owners of the 
buildings in the same proportion as that in which they held the 
land, the omission to mention them does not prevent the grantors' 
interest in them from passing with the conveyance of the lot on 
which they stand. In this respect, the legal effect of the two 
forms of expression employed in describing the interest conveyed 
is precisely the same. 

It is further evident by the terms of these deeds that the gran
tors of the plaintiff were to have all north of a "line drawn from 
said street to the rear line of the lot in a straight direction through 
the thread or middle of the partition between said tenements," 
and that the grantors of the defendant were to have all south of 
the same line. 

If then this partition, the thread of which forms the line of 
division between the adjacent owners, can be ascertained and its 
position determined, the problem is solved. Referring to the plan 
which accompanies the report and makes a part of the case, it is 
apparent that there is no partition which runs through the entire 
buildings in a straight direction, nor does the partition in either 
story of the main house correspond throughout with that in any 
other story. But notwithstanding this, there is no difficulty in 
determining which is the prineipal partition of the main house, 

/ I 
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viz: that between the tenements on the first floor. We say there 
is no difficulty in determining this, because the partition in the cel
lar is merely of plank placed lengthwise, while that on the second 
floor corresponds with what we have designated as the principal 
partition, with the exception of some closets and the room over 
the front entry. 

We find, moreover, that this main partition is about equidistant 
from the sides of the lot as well as from the ends of the main 
house, and that its line of direction substantially coincides with, or 
but slightly varies from, a line dividing the lot into two equal por
tions from east to west. 

We regard it, therefore, as reasonably certain that this principal 
partition of thr, main house is the one which under the terms of 
the deeds determines the position and direction of the central lin'e 
of division between the adjacent lots, and that the description of 
this as a straight line is controlled by said partition, as a monu
ment, so far as it extends. 

The deeds, then, are free from ambiguity. The line in contro
versy begins at a point on the sfreet diree tly opposite the centre 
of said partition, thence runs in a straight direction to said centre, 
thence along the thread or middle line of said partition to the 
point where the main house joins the ell, (being controlled in this 
last course by the partition as a monumeut) thence in a straight 
direction at right angles with said street to the rear line of the lot. 

We see no evidence in these deeds of an intention to subject the 
northerly half of said main house to an casement, in favor of the 
southerly half, in the cellar, clooets or room over the front entry; 
nor will any legal construction of these deeds allow the straight 
central line of division between the lots to diverge three feet from 
its course in order to follow the existing partition through the ell 
and stable. 

As the line drawn through the centre of the principal partition 
of the main house is not precisely a straight line, but from the 
street inclines slightly towards the north, it is evident that the 
description of the demanded premises contained in the writ may 
be claime~ to include a very narrow strip of land south of what 
we have indicated as the true line. 
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Upon amendment of the writ, so as to exclude from the descrip

tion of the premises_ demanded all that portion south of the true 
dividing line, as we have described it, the entry will be, 

Judgment for demandant. 

APPLETON, 0. J., DICKERSON, DANFORTH, PETERS and LIBBEY, 

JJ., concurred. 

ABIGAIL A. PRENTISS et al;1., vs. DANIEL \V. GARLAND et al. 

Penobscot. Decided May 5, 1877. 

Lien. 

A lien for stumpage due upon logs is not discharged by the fact that the per
son having the lien takes from the general owner of the logs the negotiable 
notes of a third party payable to himself (the lien-holder), he giving at the 
time he took them a receipt containing the provision that the notes should 
not be regarded as a payment of the stumpage, unless paid. 

Although such notes were given by a party in payment of the purchase of a 
portion of the lo~s from the general owner, and that fact was known to the 
person having the lieu, his taking such notes conditionally would not be a 
waiver of his lien upon another portion of the logs not included in the sale 
of those for which the notes were given. 

The person thus taking such notes does not convert them to his own use, so 
as to make them an absolute instead of a conditional payment of stumpage, 
by agreeing with the makers of the notes to compromise them for a sum less 
than the amount due thereon, upon a condition which has not happened; 
even though the notes were by the holders indorsed and deposited with a 
third person to be surrendered to the makers when such conditional agree
ment should be consummated. 

ON EXCEPTIONS AND MOTION. 

AssuMPSIT on account annexed for balance due on stumpage of 

logs, cut by Edward Perry, in 1872-3 on township A, range 5, 
$1520.11, 17-64 only claimed in this action, $403.77. Also a 

count for money had and received. 

The plaintiffs put into the case a permit, dated August 21, 1872, 

from Henry E. Prentiss and others, each for his own share only, 

to Edward Perry, to cut and remove timber with certain condi

tions and restrictions. The stumpage was to be paid on the first 

day of June, next, in cash or satisfactory paper on three months 
:) 1',v, ( ... 
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with interest, with a provision for extension. The grantor reserved 
and retained ownership and control of the lumber wherever and 
however situated until the snms dne for stumpage should be fully 
paid, and any paper which might be given for it paid. 

Under the permit, Perry operated, and February 7, 1873, 
assigned to the defendants, his suppliers, the permit and all the 
logs to be cnt under it. The plaintiffs also put in a receipt signed 
Henry M. Prentiss, of the following tenor: 

'' Received the notes of James Walker & Co., dated October 
10th, 1873. One for six hundred seventy-five dollars on three 
months; one for six hundred seventy-six dollars on four months; 
and one for six hundred seventy-five and 66-100 dollars on five 
months, in all for the sum of two thousand twenty-six and 60-100 
dollars, as collateral for the above bill, and if paid at maturity to 
be in payment thereof; but the lien on the logs, and all the reme
dies thereto belonging, remain in force till the notes are paid." 

Also a memorandum of an agreement, dated March 14, 1874, 
signed S. R. Prentiss, James Walker & Co., Henry M. Prentiss, 
describing the aforesaid notes, and concluding as follows : 

"In all for $2026.66, claimed as collateral only for stumpage on 
logs marked H Diamond Cross, cut by Edward Perry, under a 
permit of said proprietors of North Yarmouth Academy Grant, 
and the north part of No. 1, Range 4, in the winter of 1872-3. 
Said permit was assigned to D. W. Garland & Co., and the logs 
sold by them to James Walker & Co. The above notes received 
of Walker & Co., by said H. M. and S. R. Prentiss as agents were 
taken as claimed by them as collateral merely, and in the receipt 
given a lien reserved until the said notes were paid. The said 
Walker & Co. failed to meet said notes when due, and they still 
remain unpaid. The said Walker & Co. now offer twenty-five 
per cent. on the notes to be discharged from all further liability 
on the same. The said proprietors of North Yarmouth Academy 
Grant and north part of No. 1, Range 4, claim the right to 
recover of said D. W. Garland ~ Co. the amount of the stump
age due on said logs. Now the said proprietors agree that if the 
said Walker & Co. will deposit with Bowler & Merrill their notes 
with an indorser, satisfactory to them, on six months, for twenty-
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five per cent. of the amount due on said three notes, then in the 
event of the said proprietors recovering of D. W. Garhtnd & Co. 
the full amount of the stumpage due on said logs, the said notes 
or the proceeds of them to be returned to said Walker & Co. ; 
but if the said proprietors fail to recover of said D. W. Garland & 
Co., then the said note or the proceeds of it to be taken by said 
H. M. and S. R. Prentiss, agents, in fu11 of said Walker & Co.'s 
personal liability to them on the said notes taken as collateral, as 
aforesaid, bnt not to release any security now held for the pay
ment of said stumpage. But if said Walker & Co. fail to make a 
general settlement with their creditors at the rate of twenty-five 
per cent. according to an agreement to that effect now being gen
erally signed by their creditors, then this contract is to be void, 
and of no effect." 

The defendants reqnes ted the following instructions: 
"1. If Walker & Co., when they gave the plaintiffs the stumpage 

notes, believed the notes were received in payment of the stump
age, and were not informed and had no knowledge of any agree
ment between the plaintiffs and Perry that the notes were to be 
collateral to the stumpage, and if the defendants had no such 
information or knowledge, and the plaintiffs agreed with the defend
ants, at the interview at defendants' store, before the sale of the 
logs, to take Walker & Co.'s notes in payment of the stumpage, 
and knew of the defendants' ownership of the logs, and the defei1d• 
a:i:its supposed and believed the notes were taken in payment of the 
stumpage, then as to Walker & Co., and the defendants, the notes 
must be regarded as taken in payment of the stumpage unle~s 
Perry had authority from the defendants to make the agreement 
with the plaintiffs that the notes should be collateral, or the 
defendants ratified what Perry did. 

"2. If Walker & Oo., when they gave the stumpage notes, be
lieved the notes were received in payment of the stumpage and were 
not informed and had no knowledge of any agreement between the 
plaintiffs and Perry that the notes were to be collateral to the 
stumpage, and the defendants had no such knowledge or informa-
tion at any time, and the plaintiffs promised the defendants to
receive the notes in payment of the stumpage, and at the time the· 
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plaintiffs knew of the ownership of the logs by the defendants and 
of the sale of the logs in July to Walker & Co., then the plaintiffs 
could not maintain this action for the proceeds of the logs sold in 
July unless Perry had authority from the defendants to make 
agreement with the plaintiffs, that the notes should be received as 
collateral, or ratified what Perry did." 

It was admitted on the trial that, under the contract signed 
by Walker & Co., they deposited with Bowler & · Merrill their 
notes with a satisfactory indorser for the twenty-five per cent. 
named in the contract, and made the settlement with their credit
ors named in the contract, and the stumpage notes were also 
deposited according to the contract, and it was a consummated 
contract; and the defendants asked the following instruetions : 

"3. That if said contract was entered into without the consent 
of either the defendants or Perr,y, and the defendants at the time 
of the last sale of the logs to Walker & Co. were the owners of 
the logs subject to the plaintiffs' lien and claim, and the plaintiffs 
knew it, then, by the terms of the contract, the plaintiffs adopted 
the stumpage notes as their own, or it was a conversion by the 
stumpage owners of the said notes to their own use, and afforded 
a defense to this action, at least to the value of th·e plaintiffs' share 
of the notes." 

But the presiding justice refused the instructions, except as is 
contained in the charge to the jury, which on this part of the case 
was summed up as follows: 

"If Perry was the general owner of the logs, and the plaintiffs 
had the first lien upon the same for the payment of stumpage, and 
the defendants had the second lien for their supplies and advances, 
and the plaintiffs understood the respective relations and rights of 
the parties at the time, and in the interview with the defendants 
and Perry (if they had one) agreed with them that they would 
take Walker & Co.'s notes in payment for the stumpage due, and 
this agreement was entered into with the understanding and design 
of the plaintiffs that the defendants would either make a sale, or 
permit Perry to do so, to Walker & Co., in order to obtain 
Walker & Co.'s paper, and if the defendants were influenced by 
such arrangement to allow Perry to sell the logs in order to get 
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such paper, when they would not have done so but for such 
arrangement ; and if the Walker paper was thus obtained and 
passed to the plaintiffs without any knowledge or consent on the 
part of the defendants that it was to be received by them other
wise than in accordance with the arrangements before described; 
and further, if the defendants would be prejudiced and injured by 
the transaction-if they are now still to be held responsible to the 
plaintiffs for stumpage-in such case the plaintiffs cannot recover, 
although, in fact, the notes subsequently to this agreement, were 
taken by the plaintiffs from Perry only as collateral security for 
stumpage inste~d of payment for it. 

"Good faith, if these propositions arc made out, would require 
that the plaintiffs abide by their action ; and the law, which is 
founded in good faith and fair dealing, would not permit them to 
do otherwise." 

A succinct statement of these and other facts, and the points 
taken by connse1, appear in the opinion. The verdict was for the · 
plaintiffs for $387; and the defendants alleged exceptions. 

W. Hf McOrillis & J. Varney, for the defendants. 

A. W. Paine, for the plaintiffs. 

PETERS, J. The plaintiffs, owners of an interest in a tract of 
land, permitted in writing to one Perry, the right to cut aud 
remove lnmber therefrom, upon the express condition that the title 
to all lumber taken should be and remain in the permitters until 
the stumpage should be paid. Perry assigned the permit to the 
defendants, the assignment having the effect of a transfer of logs 
afterwards cut, by an indorsement in f6rm absolnte and uncondi
tional, but intended by the parties thereto as security for supplies 
for the intended operation. Perry entered and cut upon the land 
in the winter of 1872-3, and the logs came down the river during 
the drivin.g season following. 

In July, 1873, a portion of the logs came through the- hoom, 
where they were sorted out from the logs of other owners, and the 
defendants took them and sold them on their own account to 
Walker & Co., receiving payment therefor, in utter disregard of 
the rights of the plaintiffs. That act made the defendantA liable 
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to the plaintiffs in trespass for the logs so sold. This action is 
brought to recover from the defendants the money received there
for. The plaintiffs must recover, unless the action is defeated by 
s~nnc one of the transactions that took place afterwards. 

In October, 1873, the balance of the logs were through the 
boom. Perry sold them to Walker & Co., with the consent of the 
defendants, giving the plaintiffs notes signed by Walker & Co., 
payable to the order of the plaintiffs, for stumpage on all the logs 
cut during the winter's operation, and taking from the plaintiffs 
their written receipt that the notes should be regarded as a dis
charge of the stumpage lien on the logs whenever (and not until) 
the notes were paid. 

The defendants contend that the legal effect of plaintiffs' taking 
the Walker & Co. notes was a payment of the stumpage and not 
a pledge or security for it, because the notes were made payable 
to the order of the plaintiffs, without the name of the defendants 
or of Pony thereon. The answer is, that the notes were only 
taken as a conditional payment, the jnry finding the fact.to be so. 
The notes were received to be a discharge of the lien on the logs, 
when paid. If the notes had been paid the stumpage would have 
been paid. Whenever the notes are paid the lien is gone. Should 
the stumpage be collected by this suit or in any other way, the notes 
would belong to Perry or the defendants, and can be returned to 
them as any other kind of property could be which had been held 
for collateral purposes. We see nothing in the transaction of an 
unusual character. Suppose Walker & Co. at Perry's request had 
deeded a house or given a bill of sale of a ship to the plaint itfs, 
instead of giving the note~, upon an agreement of the plaintiffs to 
Perry, that th':l house or ship should be held as security for the 
claim of stumpage; there conld be no pretense that, because· the 
title of the propert~ was in the plaintiffs, they were obliged to 
keep it for the claim. They could deed it back without covenants, 
and so .can they without recourse indorse the notes to Perry or his 
ass1gnees if necessary. The counsel for the defendants put much 
stress upon the circumstance that the notes were not received by 
the plaintiffs directly from Perry, and the drift of the argument 
upon this point is, that their taking the notes was a transaction 
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with Walker & Co., and not with Perry or the defendants. We 
think it requires a distortion of the faets to obtain such a construc
tion. It is true that the notes were not literally received from the 
hands of Perry, but they were taken from Walker & Co., in the 
presence of Perry and on Perry's account. Th ere was no dealing 
between the plaintjffs and Walker & Co. The case does not dis
close that a writing or a word passed between them. Perry sold 
the logs to Walker & Co. He so swears. His bill of sale, dated 
October 11, 1873, shows that he did. The defendants directed 
Perry to sell to Walker. Perry says, "he ( defendania Cassidy) 
told me I might close the trade with W alkcr." Cassiuy himself 
testified : "I said then to Perry to go and close his logs with 
Walker." Again, Cassidy says, ''l told him (Prentiss) he could 
have our paper or Mr. Walker would buy Perry's logs, and Perry 
would give him Mr. Walker's paper." And Perry further says, 
"l told him (Prentiss) I had an offer for my logs from Mr. Walker 
and asked him if he would take Mr. Walker's paper for the stump
age." When Prentiss took the notes, Per 1·y signed the bill of sale 
to Walker & Co., and received from Prentiss the conditional 
receipt, and also took away the notes of Walker & Co. given for 
the proceeds of sale exceeding the amount due for stumpage. 
Although Perry does not own that he got a receipt, the defend
ants' counsel admitted as a part of the case at the trial that a 
receipt was given. The notes were not given by Walker & Co. in 
purchase or payment of stumpage, as between themselves and the 
plaintiffs. They bought nothing of the plaintiffs nor undertook 
to. The notes were given as part payment of the logs purchased 
of Perry. In form they were given to the plaintiffs, but in sub
stance and fact were payments to Perry. In the bill of sale, Perry 
receipts for these notes (to the plaintiffs) as payments toward the 
logs by him sold. · 

Then the defen dants claim that the lien on the logs was lost, 
upon another aspect of the evidence. They contend that, as all 
the logs of the operation were sold to Walker & Co., by different 
sales, the plaintiffs approved and ratified such sales by accepting, 
for the stumpage, notes whieh were the proceeds of one portion of 
the sales, and that such approval and ratification are inconsistent 
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with the continuance of a lien upon any of the logs. It may or 
may not be, that a land owner will discharge his lien upon logs by 
permitting a sale thereof and taking for his stumpage some of the 
notes given for the logs sold, although he only gives a conditional 
receipt therefor, such as was given in this case. Bnt that is not 
the case here. The plaintiffs have received none of the fruits of 
the sale in Jnly, for which this snit is instituted. It must be borne 
in mind that the sale by the defendants in ,J nly, and the sale in 
October by Perry, with the consent of the defendants, are two 
entirely (iistinct and independent transactions. There is no more 
connection between the different sales than there wonld have been 
jf the July sale had been made, not to Walker & Co., but to John 
Doe & Co., or any body else. The notes taken in October do 
not in any way represent the ,July sale or have anything to do 
·with it. The plaintiffs have in no way assented to that sale. The 
most that can be urged in that regard, is, that they have agreed 
that they will assent thereto when the notes given them for stump
age shall be paid and not before. 

Walker & Co. failed before the notes matured and the notes are 
still unpaid. They desired to compromise their liability thereon 
for twenty-five cents on the dollar. The plaintiffs were willing to 
so settle the notes with them, provided the notes were absolutely 
the property of the pla,intiffs, as was contended by Perry and the 
defendants; otherwise, not. Accordingly the plaintiffs gave to 
Walker & Uo. an agreement to compound the notes with them on 
that basis, provided they could not recover of the defendants the 
stumpage for the payment of which the notes had been condition
ally taken. The defendants claim that this was on the part of 
the plaintiffs a conversion or absorption of the notes equivalent to 
collecting them. We do not accede to this view. What has been 
said on a previous point applies here. An agreement to settle 
upon condition is not itself a settlement. A conditional agree
ment to compromise is not per sea compromise. The defendants 
claim that the point nrged by them is strengthened by the fact 
that the notes were indorsed by the plaintiffs and placed condi
tionally in the hands of Bowler & Merrill. But the indorsement 
was not made to pass any present title, hut only that the title might 
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at some after time be passed, if there was occasion for it. Bowler 
& Merrill were the agents of the plaintiffs as well as of Walker & 
Co., by becoming the depositary of the papers for the parties. 

Finally, the defendants say that, as between Walker & Co. and 
the plaintiffs, the conditional agreement to settle the notes became 
an absolute and perfected one on account of the delay in commenc
ing this action against. the defendants. This objection can avail 
nothing. No time is prescribed within which the controversy was 
to be commenced. No perceivable injury has been caused to any
body by the delay. 

We do not feel willing to set the verdict aside as being mani
festly against the facts of the case. The rule of law given upon 
the main point of fact submitted to the jnry was acceptable to the 
defendants. The verdict finds that there were no facts upon 
which an estoppel as claimed could be founded. 

Exceptions and motion overruled. 

APPLETON, C. J., WALTON, DICKERSON, BARROWS, and VIRGIN, 
JJ., concurred. 

SOLOMON MORRISON vs. BUCKSPORT & BANGOR RAILROAD 
COMPANY. 

Penobscot. Decided May 8, 1877. 

Railroad. 

A railroad corporation is not liable for damages in an action by a proprietor, 
over whose land the road is lawfully located, for an injury to his premises 
caused by the road-bed preventing the accumulations of surface water from 
passing where they were accustomed to flow. 

The statute which gives a right of action to "those injured" for the neglect of 
railroad companies to observe the conditions of construction imposed upon 
them in crossing highways, refers to damages sustained by towns, counties 
and turnpike corporations and not those suffered by individuals on account 
of the flow of surface water being obstructed thereby. 

ON REPORT. 

0ASE : For that, whereas, there now is, and for a long time has 
been, a public highway in the town of Brewer aforesaid, known 
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and designated as Stone street, and that whereas the county com
missioners at, &c., 1873, did, according to the statnte provided in 
such cases, define and say upon what conditions the said Bncks
port & Bangor Railroad Company, might lay their track and 
build a crossing across said street as follows, viz: 

"The crossing of Stone street, in Brewer, to be graded twenty
two feet wide, with a true grade from each rail to the surface of 
the street, sixty feet distant on each side, and planked between 
the rails ; the said Bucksport & Bangor Railroad Company to 
provide for the drainage of their road at this point, by conveying 
it within their own limits to the stream." 

And, whereas said railroad company, unmindful of said condi
tions and provisions, have so carelessly and negligently constructed 
said crossing that the water upon said land instead of fl.owing in 
its usual course to the stream, flows under the plaintiff's buildings 
and into his cellar-, causing him great damage and inconvenience 
thereby. 

Also, for that said defendants at said Brewer, on the fourth day 
of December, 187 3, and on various other days and times between 
that day and the day of the date of this writ, being by law 
obliged to provide for the drainage of their road at its crossing 
over Stone street, in Brewer, by conveying the same upon their 
own lands and within their own limits to the stream, did neglect, 
and ever since have entirely neglected &o to do, and thereby 
diverted the same on and over the lands of the plaintiff, situate 
near said street, being the homestead upon which he lives, causing 
the same to overflow his grounds, fill his cellars under the barn 
and house thereon, undermine his wall, and otherwise seriously 
injure the lands, buildings and property of the plaintiff there 
situate. Yet, &c. 

The plaintiff introduced evidence tending to show that he was 
damaged by surface water, substantially as alleged. 

If the action was not sustainable upon the evidence, a nonsuit 
was to ·be ordered; otherwise a default. 

L. Barker & L . .A. Barker, for the plaintiff. 

The defendants had no right to build their road or run it till 
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they had first complied with the terms imposed hy the commis
sioners. 45 Maine, 560. 49 Maine, 119, 156. 

The obligation to maintain a good and sufficient drain is contin
uous. 51 Maine, 313. Shear. and Red. on Neg. c. 25, §§ 444 
and 449. 

The testimony shows that a culvert under the railroad instead 
of under Stone street would convey the water in its old course. 
The railroad have not complied with the terms, and a right of 
action accrues to the plaintiff under R. S., c. 51, § 15. • 

F. .A. Wilson & 0. F. Woodard, for the defendants. 

PETERS, J. It is a fundamental maxim of the law that a man 
may use his own land, for lawfn] purposes, as he pleases. He may 
make erections or excavations thereon to any extent whatever. 
Within his own limits, he can control not only the face of the 
earth, but every thing under it and over it. Thereby, the estate 
of another man may be, in various ways, injuriously affected. 
Much loss and hardship even might grow out of it. But it is not 
a legal injury and there is no legal remedy for it. Such results 
are necessarily incident to the ownership of land. An early case, 
illustrating the extreme xight of land owners in this respect, was 
Thurston v. Hancock, 12 Mass. 220, the principle of which has 
been supported by many subsequent cases. It was there held, 
that a man might dig down his own land so near the line between 
him and his neighbor that his neighbor's house would have no suf
ficient support in its foundations to stand upon; and that the 
neighbor had no action for the injury to his house, though on that 
account tbe house was abandoned and taken down. The very 
oldest cases are to the same effect. 

Among other results from the application of this principle, it is 
well established that any proprietor of land may control the flow 
of mere surface water over his own premises, according to his own 
wants and interests, without obligation to any proprietor either 
above or below. There may not be an entire coincidence of view 
in the cases in this country as to the extent of the right of the 
upper proprietor in this respect, but in a11 the cases the principle 
is admitted. He may prevent surface water from coming upon 
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his land according to its accustomed fl.ow, whether fl.owing thereon 
from a highway or any adjoining land. Bangor v. Lansil, 51 
Maine, 521. He ma.y prevent its passing from his land in its nat
ural flow. Gannon v. I£argadon, 10 Allen, 106. It was said in 
Rawstron v. Taylor, 11 Exch. 369, that "c•ne party cannot ins1st 
upon another maintaining his field as a mere water table for the 
other's benefit." He may erect structures upon h-is own land as 
high as he pleases without regard to its effect upon surface water, 
no matter how much others are disturbed by it. Flagg v. Wor
cester, 13 Gray, 601. Bates v. Smith, 100 Mass. 181,182. And 
he may dig ever so deep upon his own land for proper purposes, 
although he thereby deprives his neighbor of the sources of water. 
Ohase v. Silverstone, 62 Maine, 175. If all this were not so, men 
could not reconstruct and utilize their landed estates without 
infinite trouble and suits. 

f But there must be a boundary to this proprietary right some
. where. Therefore it is, that the principle is limited to the con

trol of surface water and cannot be extended to a water course or 
brook. A water course cannot be stopped up or diverted to the 
injury of other proprietors. There is a public or natural easement 
in such a stream, belonging to all persons whose lands are bene
:fitted" by it. The two things, surface water and watercourse, how
ever, are not to be confounded. To constitute a water course, it 
must appear that the water usually flows in a particular direction; 
and by a regular channel, haYing a bed with banks and sides; and 
(usually) discharging itself into some other body or stream of water. 
It may sometimes be dry. It need not fl.ow continuously; but it 
must have a well defined and substantial existence. It is con
tended in some cases, that there may be an exception to this 
description of a water course in the case of gorges and narrow 
passages in hills or mountainous regions. But there is a broad 
distinction between a stream and brook, constituting a water 
course, and occasional and temporary outbursts of water occa
sioned by unusual rains or the ¥1elting of snows, fl.owing over the 
entire face of a tract of land, and filling up low and marshy places, 
and running over adjoining lands, and into hollows and ravines 
whieh are in ordinary seasons destitute of water and dry. Luther 
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v. Winnisimmet Oo. 9 Cush. 171. .Ashley v. Wolcott, 11 Cush. 
192, 195. Hoyt v. Hudson, 27 Wis. 656. Bowlsby v. Speer, 31 
N. J. 351. Angell on Watercourse, § 1 et seq. Wash. Ease
ments, c. 3, § 1 et passim. 

Now, the same standard of right, which governs the use that 
individuals may make of their property, also governs all others. 
What the_ man may do, may also be done by the town or county 
or other corporation. If .the individual may dig a ditch or erect 
a barrier, so may the town or county build np a highway, and a 
railroad company build a road, without liability for the effect it 
may have upon the accustomed flow of surface water. Lord Ken
yon said ( 4 Term R. 196,) "if this action (for such an interruption) 
can be maintained, every turnpike act, paving act, and navigation 
act, would give rise to an infinity e,f actions." This position is 
well supported by the cases. Whittier v. Portland & Kennebec 
Railroad, 38 Maine, 26. Walker v. Old Colony & Newport 
Railway, 103 Mass. 10; and see cases supm. 

Applying this doctrine to the facts of the case before us, we 
think the plaintiff cannot recover. The accumulations of water 
here were caused by the flow down the side of a valley into a slag 
or depression of land through which the railroad is located, and 
which (a portion or all) were cut off by the road-bed from passing 
where they otherwise would go. But there is uo marked stream 
or brook there, and no water there in the way of anybody but at 
exceptional seasons of the year. The flow complained of, clearly 
enough, arose from surface water merely. U ndonbtedly the plain
tiff was injured, by the taking of his land for a railroad, beyond 
the value of the mere land taken. Bnt the injury to the land left, 
by the use that w~s to be made of' the land taken, was included in 
the damages awarded to him; or should have been. They were 
recoverable in that. form. 103 Mass. 10, before cited. Bangor 
& Piscataquis Railroad v. McComb, 60 Maine, 290. See 31 
Maine, 215. 

Nor can the plaintiff recover in this action, by virtue of§ 15, c. 
51, R. S., which. provides that, in case the railroad corporation 
neglects to do certain acts in relation to crossing high ways as 
required by county commissioners, "those injured may recover 
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damages in an action of the case." The answer to this claim is, 
that the plaintiff was not injured; that is, there was no legal injury. 
It was damnum absque injuria. The defendants were not in 
fault, so far as the plaintiff was concerned. He must keep the 
surface water off his premises as best he may. '~Those injured", 
referred to in the statute, are towns, counties, and turnpike cor
porations. The language of the section in R. S., 1841, ( c. 81, 
§ 10) is, "the said turnpike corporatiop, or the aggrie~ed town" 
may recover. Towns have an action for the destruction or ob
struction of a road or the conversion of materials belonging to it. 
Troy v. Cheshire Railroad, 23 N. H. 83. 

Plaintiff nonsuit. 

APPLETON, C. J., WALTON, DICKERSON, BARROWS, and VIRGIN, 
J J ., concurred. 

NATHANIEL WILSON vs. EuROPEAN & NoRTH AMERICAN RAILWAY 
COMPANY. 

Peno1scot. Decided May _8, 1877. 

Railroad. 

A. mortgagee, out of possession, whose mortgage is recorded, .should be made a 
party to proceedings instituted by a railroad company before county com
missioners to ascertain the damages of land owners for land taken for its 
road. 

Where no notice is given to the mortgagee, and the damages are awarded and 
paid to the mortgager, the mortgagee may recover therefor in an action of 
trespass against the company by virtue of the provision of R. S., c. 51, § 6. 

ON REPORT. 

TRESPASS on Freeze lot. 

At the April term of S. J. C. 1875, the action was referred to 
Jolm A. Peters, who met and heard the parties December 13, 
1875, and returned into court the following award: 

'• I find that the plaintiff had a mortgage upon the locus, in full 
·force, when the land was taken by the defendants for the exten-

Jj~n,t 
4

~ ~:·,w~h of their i·aiJ~~a~1,_,_t,~~~k; but the plaintiff had no 
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actual possession of it till after the damages allowed by the com
missioners for the taking were paid to the mortgager. Th~ mort
gage was given to the plain tiff by D. W Freeze, dated May 25, 
and recorded May 26, 1869, to secure a note of that date for $112, 
payable on or before July 1, 1870. 

" It is not questioned that all the proceedings of the railroad 
company and the commissioners were regular and authorized, 
except that the plaintiff cl~ims that the award of damages should 
have been made to him (the mortgagee) when they were allowed 
and paid to said Freeze (the mortgager). Either side to make 
such reference to any of the proceedings of the commissioners as 
they may see fit. 

" No part of the mortgage debt has been paid, and in J annary 
1871, the plaintiff got possession of the locus (not interfering 
with the land taken for the track) by a judgment for a foreclosure, 
and the mortgage stands now by lapse of time foreclosed. 

"On July 14, 1870, when the commissioners were upon the 
road, to take their views and hear the parties upon the questions 
of damages, the plaintiff was before them as an attorney as to 
other lots, hut not tts to this lot, and at that time notified the 
commissioners and the acting attorney of the railroad company 
present, who was also a director, that he had a claim on this lot 
(the locus) by note and mortgage, and 'should claim the damages 
assessed upon it.' 

"Nothing else appeared about it afterward until demands were 
made for the damages allowed upon the defendants, which were 
after the damages were allowed Freeze and to him paid. 

" Upon these facts and findings the law court will determine 
whether the plaintiff can recover against the defendants or not. 
If he can recover at all, then the measure of damages to be set
tled. If the plaintiff can recover for the easement, the defend
ants to continue as rightfully in possession, the damages · to be 
seventy-five dollars with intereat from Jnly 1, 1870. But if the 
defendants are trespassers without the right to continue in posses
sion, then the damages to be fifty dollars and interest from such 
date. The prevailing party to recover costs." 

N. Wilson,pro se, with whom was A. Sanborn. 
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0. P. Stetson, for the defendants. 

The defendant company located its railroad over land of one 
Freeze, who was then the owner in possession. Damages were 
assessed by the county commissioners, as provided by statute, 
and the amount awarded paid to Freeze. Wilson, mortgagee, 
brings this action of trespass. Re did not take possession of the 
premises until after the location, assessment aud payment of · 
damages; he cannot maintain this action, because the estimation 
of damages and payment to Freeze, gave the company the right 
of possession and title to the locus for the purposes of its railroad. 
R. S., c. 51. Breed v. Eastern Railroad, 5 Gray, 470 n. Par
ish v. Gilmanton, 11 N. H. 293. 

PETERS, J. The question is, whether -it is necessary that a 
mortagee, whose mortgage is recorded, not bei11g in actual pos
session of the mortgaged premises, should have notice of the 
pendency of proceedings instituted by a railroad corporation before 
county commissioners to ascertain the damages of land owners for 
land taken for the track of its road. 

We think a mortagee should be notified and made a party to 
the proceedings, and that the railroad c_ornpany takes the risk of 
a want of notice if none is giveii. Practically, however, in many 
cases the necessity of notice is avoided; as where the mortgagee 
waives the damages, being satisfied with his security upon the 
land that is not taken ; or where the damages are awarded to the 
mortgager and are paid over to the mortgagee upon· his receipt or 
release therefor. And, we have no doubt, a mortgagee might 
resort to proceedings in chancery to recover the damages awarded 
to the mortgager. But the railroad corporation must see that the 
mortgagee is somehow paid or satisfied for the land taken so far 
as covered by the mortgage. 

The statute (R. S., c. 51, § 2,) provid,.es that "persons having 
any ihterest in land (taken for railroad) have the rights and reme
dies of owners to the extent of their interest." Certainly, a 
mortgagee whose mortgage is recorded has an interest as an 
owner within the meaning of this section. The easement taken 
may despoil the mortgaged land of all its value. Without notice, 
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a mortgagee might lose his entire security by proceedings carried 
on without his knowledge or consent. By our law, it is well set
tled that the strict legal estate passes to the mortgagee, to be 
uefeated only by the subsequent performance of the condition 
annexed. He has the right to take possession at any time, unless 
there be an agreement between the mortgager and . mortgagee to 
the contrary. This right ·is supported by repeated decisions, at 
the head of which is BlarJ,ey v. Bearce, 2 Maine, 132. He may 
support an action of trespass quare clausum fregit ag,ainst 
a stranger for an injury to the freehold. Frothingham v. HcKu.s
ick, 24 Maine, 403. And even against the mortgager for such an 
IDJury. Stowell v. Pike, 2 Maine, 387. .A.nd in such case he • 
may recover of the mortgager to the extent of the injury to the 
estate, without proof of the insnfliciellcy of the remaining security. 
Byrom· v. Chapin, 113 Mass. 308. He may insure the mort
gaged estate against fire, and in case of loss collect the, insurance 
without liability to account for it upon the indehtedness of the 
mortgager, where there is no agreement between them to that 
effect. Cushing v. Thompson, 84 Maine, 496. If in possession 
he may maintain a complaint in his own name for damages caused 
by fl.owing under the mill act. Ballard v. Ballard Vale Co. 5 
Gray, 468. If in possession, he cannot be dispossessed by the 
mortgager (by the ('.Ommon law) in a suit at law, even if the 
mortgaged debt, after condition broken, has been paid. Wilson 
v. Ring, 40 Maine, 116. But by R. S., c. 90, § 28, (see act of 
1§_72, c:_142) a mortgagee may ~g-w be ousted by a ~l!f!; __ ::i._t _ _!~w 
brought after condition broken, if the debt be paid. These vari
ous decisions are based upon the idea that a mortagee is the legal 
owner of the property mortgaged. Many questions of a trouble
some character arise in respect to mortgaged estates, which can be 
better adjusted in equity thau at law. But the question now pre
sented is in reference to ~e right at law of the mortgagee. 

We find bnt few adjndications upon the exact questiou before us. 
In this state there are none. In New Hampshire (Parish v. Gil
manton, 11 N. H. 293,) it was held, not to be necessary to make 
a mortgagee a party in proceedings to lay out a highway over 
mortgaged land. But our theory of the character of a mortgage 
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of land does not prevail in that state. It is there regarded as pos
sessing less of the attributes of a common law eonveyance of an 
estate in fee than is accorded to it in this state. In that state a 
transfer of the debt secured, accompanied by a delivery of the 
mortgage, constitutes a legal assignment of the mortgage itself, 
without any writing thereon or deed. In sueh case the registry 
of deeds does not diselose the assignee, and there would be great· 
difficulty in giving notice to such a party. The doctrine of that 
case would not apply with much force here. In New York (47 
N. Y. 157,) notice to a judgment creditor fa not necessary, in lay
ing out highways; but for the reason that the creditor's statutory 
lien does not irreYocably attach to the fee of the estate of the 
debtor, but could be taken away at any time by the legislature. 
In Massachusetts, the decisions are unimportant and throw but 
little light upon the subject. It is merely said, in Breed v. East
ern Railroad, 5 Gray, 470, (reported in a note) that a sheriff's 
ruling, that a mortgager who was petitioner and whose estate was 
incumbered with mortgages was entitled to damages under his 
petition to the same extent as if no mortgages had existed upon 
the estate, was affirmed by the conrt. But it docs not appear in 
the report of the case whether the mortgagees appeared or not or 
objected or not, nor whether any provision was made to protect 
their interests or not, nor is the ground for the ruling disclosed. 
Not unlikely the objection came too late, it being held in Meacham, 
v. Fitchburg Railroad, 4 Cush. 291, that the objection to the 
want of proper parties should be made to the commissioners 
before the jury are called in. And in the same case it was also 
held that notice to a mortgagee was unnecessary, where the mort_ 
gagee consents in writing that the proceedings may be in the 
name of the mortgager. Then, it i~ well settled law that it is no 
defense to a suit in the name of a mortgager, that a mortgagee 
has also a right of action for the same cause. He may never sue. 
See Gooding v. Shea, 103 Mass. 360, 363, 364. In Breed v. 
Eastern Railroad, supra, the mortgager was the petitioner, no 
one setting up any superior or opposing claim. The doctrine that 
a mortgagee's estate cannot be affected, where he is not a party 
in such proceedings, is ~aintained in Mississippi, in Stewart v. 
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Raymond Railway, 7 Smed. & M. 568 ; and in Iowa, in Sev
erin v. Cole, 38 Iowa, 463 ; and in Wisconsin, in Kennedy v. 
The Milwaukee & St. Paul Railroad, 22 Wis. 581 ; though in 
these cases, being in equity, the railroad companies found total or 
partial relief in the orders of court, under their systems of fore
closure, that the estate so far as unencumbered by the railr0ad be 
first sold, and that, in case of deficiency of amount to pay the 
mortgaged debt, the portion occupied by the railroad be sold after
wards. The same rule wonld probably apply in this state, if we 
had jurisdiction in equity over the question. Sheperd v . ..A.dams, 
32 Maine, 63. Redfield (Railways, vol. 1, p. 286) says, "the 
only general rule as to parties, perhaps, is, that those having an 
interest in the question may become parties plaintiff, or be made 
parties defendant, according to the character and quality of the 
interest." In England, and in some of the states, the practice has 
been for the jury to ascertain the quantum of the damages merely, 
the title to the damages being a matter only with the courts. 
With us all questions, that of title included, are for the jury, 
questions of law being revisable by the court. 

In this case, at this lapse of time, this action is all the remedy 
the plaintiff can have; and his claim for damages cannot be 
defeated. The taking the land was legal; the damages for such 
taking are recbverable in trespass. R. S., c. 51, § 6. 

Defendants defaulted for 
$7 5 and interest thereon 

from July 1, 1870. 

APPLETON, 0. J., WALTON, DICKERSON, BARROWS and VIRGIN,. 
JJ., concurred. 

WILL.A.RD R. PLUMMER V8. PENOBsooT LuMBERING Asso01ATION .. 

Penobscot. Decided May 26, 1877. 

Corporation. Way. Damages. 

The rule, that a grant of privileges is a grant of the necessary incidents to the 
enjoyment of those privileges, does not apply so as to embrace as incidental 
privileges what are expressly excepted or forbidden in the grant. 
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Thus: the act of 1832, c. 236, § 2, provides that the Penob. Boom Corporation 
(lessors of the defendants) may erect and maintain a boom across the Still
water branch of the Penobscot for the purpose of stopping and securing 
logs, and branch booms wherever they may think it necessary, (between cer
tain given points) provided said booms be so constructed as to admit of the 
safe passage of rafts and preserve the navigation of the river and the branches. 

Held, I. That the right to the reasonable use of the river to carry out the 
purposes of the powers granted by the charter does not include the right 
to exercise the powers therein expressly prohibited. 

Held, 2. That the corporation have no right to throw a boom across the 
whole Penobscot, and that such ernction is in direct violation of§ 2. 

The rule which requires one to use ordinary care to lessen the damages of an 
actual trespass upon him, does not impose upon him the obligation to pro
vide against a threatened trespass or to use such care unless he have knowl
edge that the trespass is committed as well as threatened. 

ON EXCEPTIONS AND MOTION. 

UAsE, in substance, that the plaintiff wae possessed of about 700 
M. feet of logs in the Penobscot river, fastened to posts and trees; 
that the river is a pnblic highway; that the defendants on or abont 
July 10, 1873, carelessly and unlawfully obstructed the channel 
in violation of their charter, at a point just below where the 
plaintiff's logs were fastened; that the boom remained one month, 
dnring which time the plaintiff was prevented from running his 
logs down ; that during the time the market value depreciated; 
that tliis detention was to prevent the West Branch logs from 
coming down the river and perhaps going to sea ; but that with
out this detention, the West Branch logs would have passed safely 
by and the plaintiff been uninjured ; that when the boom was 
open, the plaintiff's rafts were torn from their fastening and 
scattered and carried down river, \Yhereby the plaintiff was put to 
great expense and damage, 1st in looking after his logs, 2nd in the 
depreciation of the valne while the boom was closed, and 3d for 
logs carried away. • 

The defendants relied upon their charter and alleged want of 
care on the part of the plaintiff. 

The Penobscot Boom Corporation, was incorporated in 1832 by 
Special Laws, chap. 236. 

By Sec 2, said Corporation may erect and maintain a boom 
across the Stillwater branch of Penobscot river, between Birch 

:stream and Eber's point, for the purpose of stopping and securing 
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logs, etc., :floating upon said river, and may erect piers and side 
or branch booms where they may think it necessary. Provided, 
that said booms be so constrncted as to admit the safe passage of 
rafts and boats, and preserve the navigation of the river. And 
provided also that all persons shall have the same privilege of 
landing rafts or logs, boards and other lumber, and fastening 
the same as they have heretofore enjoyed. 

Sec. 3 provides that if any person shall suffer damage by the 
exercise of the powers herein granted to said corporation, and the 
amount cannot be agreed upon, the court of common pleas for 
Penobscot county, shall cause dnmages to be ascertained by a com
mittee, with right of appeal to jury. 

By act of 1854, c. 299, § 10, the defendant company was incor
porated and authorized to take a lease of the rights and property 
of the Boom Company, subject to all the duties and liabilities of 
said latter company. 

There was evidence tending to show that defendant company 
received about fifty millions of logs which had been driven down 
the river, and that it had been customary for years to swing a 

boom at this place for the protection of the logs; that it was nec
essary to do so; and it was the only manner in which they could 
safely hold the logs; unless it had been done, the logs would 
have gone below, and filled np the river and stopped the whole 
navigation of the river, or would have broken through and gone 
to sea. 

The defendants contended that they had a right to swing the 
boom in such a manner as was reasonable, under all the circum
stances, and if necessary for the purposes authorized by the char
ter, if they exercised due care in so doing. The presiding justice 
declined so to instruct the jury ; but ruled that the maintaining 
of the boom, if it obstructed the passage .of lo?s, was unanthorjzed; 
and plaintiff, if injured, could recover. He also i11structed , the 
jury, at the request of the defendants' counsel, that the plaintiff 
was not required to exercise any care of the logs unless he had 
notice that they were in danger, and that the plaintiff could 
recover the boomage paid. 

The jury returned a general verdict for the plaintiff for $1500, 
and the special findings as follows: 
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1. What •is the amount of expense necessarily incurred by the 
plaintiff in the protection and preservation of his logs endangered 
(if they were so endangered) by the defendants' closing and open .. 
ing the river? Ans. One hnndred and fifty dollars. 

2. What was the value of the plaintiff's logs unavoidably lost 
in consequence of the defendants' closing and opening the river, 
and which loss could not have been prevented by the exercise of 
common and ordinary care and diligence on his part? Ans. Nine 
hundred and seven do11ars. 

3. What was the amount of boom~ge which the plaintiff was 
compelled to pay in consequence of the defendants' obstructing 
the river, and which otherwise would not have been incurred 1 
Ans. Four hundred and forty-three dollars. 

0. P. Stetson, for the defendants. 

J. Varney with W. I-£. lJfcOrillis, for the plaintiff. 

DICKERSON, J. The charter of the Penobscot Boom Corpora
tion, the lessors of the defendant company, which authorizes it to 
erect a boom across the Stillwater branch of the Penobscot river 
for the purpose of stopping and securing logs, masts, spars and 
oth8r lumber, and to erect piers and side or branch booms where 
they should think it necessary, at certain other specified places, 
contained, among other things, the following provisions: 

1. "That said booms be so co1)1strncted as to admit the safe pas
sage of rafts and boats and preserve the navigation of the river 
and the branches thereof, and 

2. " That all persons shall have the same privilege of landing 
rafts of logs, boards and other lumber and fastening the same as 
they have heretofore enjoyed." Speeial Laws of 1832, c. 236, § 2. 

By the act of 1854, c. 299, § l 0, the defendant company was 
incorporated and authorized to take a lease of the rights and prop
erty of the boom company, subject to all the duties and liabilities 
of the latter company. Under that act the defendant company 

. succeeded to their rights, duties and liabilities. 
The foregoing pro,·isions are limitations upon the corporate 

powers of the original corporation ; whatever else that corporation 
might do, as incidental to the powers expressly granted by its 
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charter, it could not do either of these two things, close the navi
gation of the Penobl5cot river, or interfere with the existing 
privileges of lumuermen in respect to the matters specified. Lan
guage could scarcely make this prohibition more imperative and 
explicit. 

To allow the corporation to exercise the powers prohibited 
by its charter, even to facilitate the use of its granted powers, 
would be to render these limitations a nullity; it cannot be per
mitted to do indirectly what its charter expressly prohibits it from 
doing. The right to throw a boom across the Stillwater branch of 
the Penobscot river does not include the right to close the naviga
tion of the whole of the river, or to interfere with the ancient 
i,rivileges of lumbermen excepted in the charter; these privileges 
and the right of the public to the navigation of that part of Penob
scot river, not covered by defendants' charter, must be maintained 
inviolate. 

We do not think that the rule of law, invoked by the defend
ants' counsel, in respect to the right of persons using a navigable 
river as a highway, to a reasonable use thereof, applies in this 
case. rrhat rule applies where there is no statutory prohibition of 
sueh use. There can Le no reasonable use that is in contravention 
of the statute. The swinging of a boom across the Penobseot 
river though done ever so carefully, and in good faith to accom
plish the purposes of the defendants' charter, was in fact in dero
gation of that provision of their charter which requires them "to 
preserve the navigation of the river." There was no question of 
reasonable use for the jury to pass upon, and the court very prop
erly instructed them that the maintaining of the boom was 
unauthorized. 

The mode of ascertaining the damages provided in § 3, of the 
defendants' charter, applies only to cases where the damages are 
sustained "by the exercise of the powers granted to the corpora
tion." If the defendants are liable at all in this case it is not for 
damages thus sustained but for damages caused by their usurpa
tion of powers prohibited by their charter. 

The plaintiff was not bound to take notice of the declared pur
pose of the company to swing a boom across the river. Such 
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declaration imposed no additional duty upon him. Non constat 
that the wrongful act threatened would be committed. It is suf
ficient for him if he exercised ordinary care in the preservation of 
his logs -after he had knowledge that the wrong was done. The 
defendants were not in a situation to require of the plaintiff a 
greater degree of care, nor was he bound to render it. The 
instructions upon this branch of the case, and, also, in regard to 
the measure of damages, arc unobjectionable; and we do not per
ceive sufficient gl'Onnd for sustaining the motion. 

Exceptions and motion 'overruled. 
Judgmeri:t on the verdict. 

APPLETON, C. J ., WALTON, BARROWS and VIRGIN, J J ., concurred. 
PETERS, J, concurred fo the result. 

ARTHUR w ENTW0RTH vs. OLIVER H. HINCKLEY. 

Penobscot. Decided May 28, 1877. 

Fraudulent Conveyance. 

In an action under R. S., c. 113, § 51, to recover a penalty for fraudulent 
transfer, where the kinds and quantity of property are specifically described, 
and more of it than "double the amount of the creditors' demand" is not 
exempt from attachment and seizure, it is not necessary to allege, totidem 
verbis, that the property is liable to attachment or seizure on execution. 

In describing the offense, where the chapter and section on which the action 
is based is referred to, it is not necessary to conclude "contrary to the form 
of the statute." 

A form of declaration held sufficient on demurrer. 

ON EXCEPTIONS. 

CASE under R. S., c. 113, § 51. 

The declaration set ont the parties and the debt due the plaintiff 
from one Tyler R. W asgatt, jr., for $41.87 and the items or' 
property alleged to be fraudulently transferred from Wasgatt to 
the defendant in a form to which no objection was taken, and 
concluded as follows: 

"All of the value of fifteen hnndred dollars, and being so 
indebted to the plaintiff in the sum aforesaid, said Tyler R. Was-
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gatt, jr., did with intent to prevent the attachment of said goods 
and chattels by the plaintiff, and to secure it from the plaintiff, on 
said thirty-first day of October, 1873, fraudulently convey the 
same to the defendant by a bill of sale duly executed and deliv
ered; and the defendant did knowingly aid said Wasgatt as afore
said to secure it from the plaintiff, who was then a creditor of 
said W asgatt, as defendant then well knew, and then and there 
fraudulently aceepted said transfer from said Wasgatt, and then 
and there took possession of the property so as aforesaid 
described, and knowingly aided said W asgatt in the same, to 
secure the same from the creditors of said W asgatt, and prevent 
its attachment by the plaintiff, whereby the defendant hath by 
virtue of section 51 of chapter 113 of the revised statutes of this 
state, forfeited to the plaintiff the sum of three thousand dollars, 
being double the value of the property he so as aforesaid aided 
said Wasgatt in fraudulently transferring as aforesaid, to the 
damage of said plaintiff, (as he says) the sum of two hundred 
fifty dollars, which shall then and there be made to appear, with 
other due damages." 

A demurrer was filed to the writ and declaration and joined. 
The presiding justice overruled the demurrer and adjudged the 
writ and declaration good ; and the defendant alleged exceptions; 

A. Sanborn, with 8. F. Humphrey and F. H. ..Appleton, for 
the defendant, said R. S., c. 113, § 51, was a penal statute and the 
act sued for was not an offense at common law, and pointed out 
the following defects in the declaration: That it did not con
dude the description of the offense with the words, "contrary to 
the form of the statute." Penley v. Whitney, 48 Maine, 351, 352. 
1 Ohitty's Pl. 373. That it did not ueclare the property, alleged 
to be frandulently transferred, was liable to attachment or to be 
taken on execution. Herrick v. Osborne, 39 Maine, 231. That 
it did not set forth the liability of the defendant in the language 
of the statute or in the effect and meaning of the statute, R. S., c. 
113, § 51. 

T. W. Vose, for the plaintiff. 

V:rnorn, J. The substantive facts essential to the maintenance 
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of the action are sufficiently s~t out in the declaration. ';rrue, 
that the property alleged to have been fraudulently trans
ferred is not declared in totidem verbis, to be liable to attachment 
or seizure on execution. But the kinds and quantity of property 
are specifically described; and the law applicable to these facts 
informs us that nearly all, possibly the whole, at any rate much 
more in value of the property than ''double the amount of the 
creditor's demand" is not exempt from attachment and seizure. 
The allegation is therefore sufficient. Gould's Pl. c. 111, § 12. 
Steph. Pl. 9th Am. ed. *312. 

The conclusion is also sufficient. It expressly refers to the 
chapter and section of the statute on which the action is based, 
although it omits the last clause of the statute. Penley v. lVhit
ney, 48 Maine, 351, 352. 

Exceptions overruled. 

APPLETON, 0. J., WALTON, DICKERSON, BARROWS and PETERS, 

JJ., concurred. 

lNHABITAN'fS OF HAMPDEN vs. INHABITANTS OF NEWBURGH. 

Penobscot. Decided May 28, 1877. 

Pauper. 

R. S., c. 14, § 1, provides for furnishing nurses and necessaries to an infected 
person, at his charge . . . if able, otherwise, that of the town to 
which he belongs. Held, that the phrase, "at the charge of the town to 
which he belongs," means the town where he has his pauper settlement and 
not the town where he might happen to reside at the time. Held, also, in a 
case submitted to the law court, where the charges were $176, and the sick 
person, a widow, had $600, in available personal securities, that she was 
"able" within the meaning of the statute. 

ON REPORT. 

OAsE, under R. S. c. 14, § 1, which provides: "When any 
person is, or has recently been, infected with any disease dan
gerous to the public health, the municipal officers of the town 
where he is, shall provide for the safety of the inhabitants, as 
they think best, by removing him to a separate house if it can be 
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done without great danger to his health, and by providing nurses 
and other assistants and necessaries, at his charge or that of his 
parent or master, if able, otherwise, that of the town to which he 
belongs." 

The account annexed is as follows: "Jan nary 22, 1873-To 
supplies and medical and other assistance, nurses and other neces
saries furnished Mrs. Rebecca Morrill, while sick with small-pox 
in said Hampden, and paid for by said inhabitants of Hampden, 
$176; interest to date of writ, (November 2, 1874), $20-$196." 

The evidence tended to show that the disease existed, that the 
municipal officers of Hampden furnished the supplies, that the 
person furnished had her home at the time in the plaintiff town, 
but that her legal settlement ( derived from her husband, deceased) 
was in the defendant town; that she had in savings banks and 
notes some $600. 

After the evidence was ont, the case was submitted to the law 
courlM1pon legal principles . 

.A. W. Paine for the plaintiffs. 

0. P. Brown & .A. L. Simpson, for the defendants. 

WALTON, J. This case is before the law court on report. It 
is an action by the town of Hampden against the town of New
burgh to recover expenses incurred for nurses, medical attend
ance, and other necessaries, furnished Mrs. Rebecca Morrill, while 

• sick with the small pox. 
The statute declares that expenses thus incur red shall be at the 

charge of the person sick, if able, otherwise that of the town to 
which he belongs. R. S., c. 14, § 1. 

One ground of defense is that, when the statutes declare that 
expensea thus incurred shall be at the charge of the person 
sick, if ahle, "otherwise that of the town to which he belongs," 
the phrase, "the town to which he belongs," means the town 
where the person sick has an established residence, and not the 
town where the person happens to have a pauper settlement. 
We find, on examination, that this precise question was raised 
and settled in Kennebunk v. Alfred, 19 Maine, 221. 

It was there held that the phrase in the then existing statute, 
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" at the charge of the town or place whereto they belonged," 
meant the town or place where the persons sick had their pauper 
settlements, and not the town where they might happen to reside 
at the time. We think the present statute must receive the same 
construction. The change in the phrfl.seology is not material. 

Another ground of defense is that, Mrs. Morrill was herself 
able to pay the expenses incurred for her relief. A careful exam
ination of the evidence .satisfies us that upon this ground the 
defendants are en'titled to prevail. The statute declares that 
expenses thus incurred shall be at the charge of the person sick, 
"if able." Although Mrs. Morrill does not appear to have been 
a woman of large means, the evidence satisfies us that she was 
able to pay the expenses incurred for her own personal relief; 
and probably she would have been willing to do so, if no more 
than a just and reasonable sum had been charged, and the amount 
had been demanded of her at the time, or as soon as she recov
ered from her sickness. Upon this ground we think the di.fond
ants are entitled to judgment. 

Judgment for defendants. 

APPLETON, U. J., DICKERSON, BARRows, VIRGIN and PETERS, 
J J ., concurred. 

STATE vs. JAMES McOA.NN, appellant. 

Penobscot. Decided May 31, 1877. 

Intoxicating Liquors. 

R. S., c. 80, relating to sheriffs, coroners and constables, provides in § 52: · 
"No officer aforesaid shall appear before any court or justice of the peace 
as attorney or advising any party in a suit, or draw anywrit, plaint, declara
tion, citation, process or plea for any other person; and all such acts done by 
either of them shall be void." Held, that this section refers exclusively to 
civil proceedings, and does not prohibit sheriffs and deputies from drawing 
complaints under c. 62, § 2, of the acts of 1872. 

ON EXCEPTIONS. 

SEARCH AND SEIZURE. 

The respondent was tried upon his· appeal, and the jury found 
a verdict of guilty. 

• 
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It appeared in evidence upon the trial that the complaint and 
warrant were drawn by Erastus B. Thomas, who was at the time 
deputy sheriff for the county of Penobscot, said complaint and 
warrant being drawn by him for, and the complaint signed and 
sworn to by, Danforth L. Clark, as complainant. 

The warrant was served by another deputy sheriff, to whom 
Thomas acted as aid in making the search under the warrant. 

The respondent's attorney, upon this. evidence, requested the 
presiding judge to rule that the complaint and warrant were void, 
and that the respondent could not be convicted thereon. But the 
judge declined so to rule, and ruled the complaint and warrant' so 
made to be sufficient in law, and valid. The verdict was guilty; 
and the defendant alleged exceptions. 

W. 8. Clark for the defendant. 

The question is whether the complaint and warrant drawn by 
Thomas, a deputy sheriff, are void, by reason of R. S., c. 80, § 52, 
relating to sheriffs and deputies, as well as to coroners and con
stables. It reads : 

" No officer aforesaid shall appear before any court or justice 
of the peace as attorney or advising any party in a snit, or draw 
any writ, plaint, declaration, citation, process or plea for any 
other person; and all such acts done by either of them shall be 
void." 

"Plaint" is a special term and applies to the complaint in this 
case. "Process" applies to a complaint and warrant. 

The scope of these words is not confined to· civil cases. And 
the reason applies to criminal as well as civil proceedings. It is 
the business of officers in both classes to serve processes and not 
to inaugurate them. 

L. A. Emery, attorney general, for the state. 

Danforth L. Clark was not a party. The state was the party. 
Clark was no more a party in the eye of the law than was 
Thomas himself. 

If Thomas had signed the complaint, .there could have been no 
question; but no matter who signed it, it was a process in behalf 
of the state. 
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By the statute of 1872, Thomas as deputy sheriff was especially 
charged with the duty of initiating these prosecutions. He was 
to make complaints where he knew the facts, and to get others to 

. sign the complaints where others knew the facts. 
He, Thomas, prepared the complaints in the line of his duty. 

To prohibit him is to nullify the enforcement law. 
The statnte of prohibition only refers to civil processes. 

APPLETON, 0. J. Chapter eightieth of the revised statutes 
relates to sheriffs, coroners and constables and to their duties. 

Section 52 refers exclusively to civil proceedings. The object 
was to prevent officers of either of the classes mentioned acting 
as attorneys or advising in any suit or drawing writs, &c., for any 
other person. Bnt a complaint for a criminal offense is not a suit 
within the meaning of this section. Criminal proceedings are in 
the name of the state, not of the party complaining. The com
plaint is in behalf of the state, not of the complainant. It is by 
the complainant, not for the complainant. The process issues in 
the name of the state, not "of any other person." The fine or 
forfeitnrc, if there be one, enures to the state, not to the com
plainant. The judgment is for the state, not for the complainant 
or "for any other person." 

The language of the section relates to civil proceedings. The 
word "writ" has application to civil proceedings. "Plaint (Fr. 
plainte, Lat. querela) is the exhibiting any action, real or per
sonal, in writing; a_nd the party making it is called the plaintiff." 
J ac. Law Diet. The term declaration is applicable only to civil 
procedure. Citation is a summons to appear, applied particu
larly to process in the spiritual court, but adopted in civil pro-. 
cednre from the canon and civil law. "Process" is so called 
because it pro_eeeds or goes ont upon former matter, either original 
or judicial." J ac. Law Die. It assumes former matter. The 
process may he criminal where the "former matter," whence it 
proceeds or goes out, is criminal. Bnt in the section under con
sideration there is no reference to any criminal procedure. The 
words preceding and following have no relation to anything crim
inal. Its meaning must be determined by the context. .Noseitur 
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a sociis. The other words refer to civil procedure and so must 
this. 

A complaint under the liquor law is not a suit "for any party," 
nor a plea "for any other person." No words exclusively appli
cable to criminal procedure, as complaint, warrant or indictment, 
are to be found in this section. Nor does the reason for its 
passage apply to proceedings in behalf of the state. Anybody 
may draw a writ, but criminal process fasues under judicial dis
cretion and by judicial magistrates. It is judicial action for the 
state, not civil process for "any party" or "any other person." 

It is not readily conceived how writing a complaint for a viola
tion of law, which a.iother is to sign and to the truth of which 
he is to make oath, or inserting the appropriate names in the 
blank form of a warrant or writing it out, ready for the signature 
of the magistrate, can be regarded as a violation of the statute. 

Officers are specially enjoined by the act of 1872, c. 62, § 2, to 
see the law enforced, to institute proceediugs against offenders, to 
enter complaints against them, and to inform prosecuting officers 
of alleged offenses. What was done in the present instance 
would seem to be much more in accordance with their duty than 
in violation of law. 

Exceptions overruled. 

WALTON, DANFORTH, VIRGIN and PETERS, J J., concurred. 

DICKI<JRSON, J., dissenting. R. S., c. 80, § 52, prohibits sheriffs 
and deputy sheriffs from "drawing any writ, plaint, declaration, pro
cess or plea for any other person." The word "process" is applica
ble to both criminal and civil proceedings. "Process," says Jacobs 
in his Law Dictionary, defining that word, "is largely taken for 
all the proceedings in any action, real or personal, civil or crim
inal, from the beginning to the end." "In criminal cases," says 
Bouvier, 2 Law Die. 387, "that proceeding which is called a 
warrant before the finding of a bill is termed process." 

The act of the deputy sheriff in drawing the complaint 
obviously comes within the purview of § 52, c. 80, R. S., and 
must be held to render them void, unless it can be sustained 
under the enforcement act of 1872, c. 62, §§ 1 and 2, which 
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makes it the duty of sheriffs and their deputies to institute legal 
proeeedings against violations or supposed violations of law, and 
particularly against the illegal sale of intoxicating liquors, and 
certain other laws, in the following manner, to wit: "Either by 
promptly entering a complaint before a magistrate competent to 
examine, or try the offense charged, and execute such warrants, 
as may be issued on such complaints, or by furnishing the county 
attorney without delay with the names of alleged offenders and 
of the witnesses." 

The acts complained of do not come within either of the modes 
of "instituting legal proceedings,'' designated by the statute. 
The corriplaint having been signed and sworn to, ·must be regarded 
as the complaint.of the person who performed these acts, and not 
as the complaint of the party who drew it. It is not the drawing, 
but the signing and swearing to the instrument that fixes its 
paternity. The person who signs and swears to the complaint, in 
contemplation of law, is the person who "enters:' it; and the 
enforcement act authorizes deputy sheriffs to "enter" complaints, 
not to draw them to be "entered" by another, as was done in 
this case. Besides, that act only authorizes officers to "enter 
complaints; n it gives them no authority whatever to draw war
rants, which the officer in this case undertook to do. 
· If the legislature had intended to remove the disabilities 
imposed upon sheriffs and their deputies by § 52 of c. 80, R. S., 
in criminal cases, it would have done so in express terms. It did 
not do so; and I think that the language it used does not warrant 
the legal implication of such intention, and that the entry should 
be, exceptions sustained. 

BARROWS and LIBBEY, J J., concurred in this dissenting opinion. 
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HARVEY L. WHITNEY vs. Jol'IN A. KELLEY, et al., and JoHN 
McOANN, trustee. 

Penobscot. Decided May 31, 1877. 

Assignment. Trustee process . 

.A bill of sale of all stock in trade and an assignment of debts due to an in
:,olvent firm, giv(m to one who knows of the insolvency for the purpose of 
enabling the assignee to pay a stipulated percentage to certain creditors of 
the firm, who agree ·to receive such percentage in full of their claims, con
travenes the policy of R. S., c. 70, regulating assignments for the benefit of 
creditors, and constitutes a legal fraud upon the creditors who are not 
parties to the arrangement, and they may reach the property of their debtor 
in the hands of such assignee by trustee process. 

Doubtful and indefinite statements by a trustee as to the quantity and value 
of property in his hands belonging to the principal defendant, with whom 
jt is his business to keep an exact account, will be oonstrued most strongly 
against the trustee, and he will be charged unless his disclosure clearly 
shows him entitled to be discharged. 

ON REPORT. 

AssuMPSIT on account annexed for $127.75, the amount of a 
bill for silk, sold by plaintiff, a resident of Boston, to principal 
defendants, resident& of Bangor, doing business under the name 
of Kelley & Martin as tailors and dealers in ready-made clothing, 
furnishing goods, &c. The account was dated, October 22, 1874, 
and service was made on the trustee, October 22 and 30, 1874, as 
trustee to the firm and to Kelley individua1ly. The case was sub
mitted to the law court on the trustee disclosure, there being no 
question as to the liability of the principal defendants; the trustee 
to be charged or discharged as the court may determine. 

0. Gilmore, for the plaintiff. 

J. Varney, for the trustee. 

BARROWS, J. The alleged trustee, hav,ing a claim of $2200 
against the principal defendants, a firm of tailors and clothing 
dealers, in part for money lent, in part for endorsing their paper 
not then matured, in July, 1873, knowing that they were insol
vent and that their stock had been attached, under an agreement 
wi~h their principal creditors, representing nearly all their indebt-



378 WHITNEY V. KELLEY. 

edness, that he would pay and they would receive 30 per cent. 
in full for their claims, took an absolute bill of sale of the entire 
stock and an assignment of the debts due to the principal defend
ants and went into possession, (the attaching creditors releasing 
their attachments) and since that time he has carried on the 
business, employing both the defendants for some months and 
one of them, to the time of his diselosure, as his cutter, who 
receives as compensation half the profits of the concern.· The 
alleged trustee is himself engaged in another kind of business 
and conducts this entirely through his agents. 

He has paid, according to his agreement, to the creditors who 
were parties to the arrangement their 30 per cent., together with 
considerable bills of cost, and an additional sum of $300 to one 
of "them who visited Roston and Portland to get the assent of 
creditors to this disposition of the debtors' property. 

The trustee's counsel says that 1m was "induced to take the 
assets and make the 30 per cent. payments to the other creditors, 
if enough of the creditors would agree to take it, so that the out
standing debts would in the aggregate be too small to pnt the 
estate in bankruptcy." We sec no reason to <lonbt it; and just 
as little reason to doubt that it operated a legal fraud upon the 
creditors, not parties to it, whether actual fraud was intended or 
not, and that the transaction must be inoperative as against them, 
and that it constituted an intrusting and depositing of the goods, 
effects and credits of the prinejpal defendants in the hands and 
possession of the trustee, so that they could not be come at to be 
attached. 

Chapter 10 of the revised statutes prescribes the conrse to be 
taken to make a valid assignment for the benefit of creditors, and 
calls for a proportional distribution of all the debtor's estate, real 
and personal, except what is by law exempt from attachment, 
among all his creditqrs becoming parties thereto, and makes 
public notice indispensable, so that all may have an opportunity 
to become parties if they wish, and provides for a bond to be 
given by the assignee to secure a faithful and just distribution, 
and requires the proceedings to be under oath. When these 
requisites are complied with, the assignee is exempted from 
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trustee process at the instance of a creditor, not a party, for six 
months, and for eighteen months provided the judge of probate 
with whom he is to settle his accounts sees fit to extend the time 
so lfar. 

In the case before us the requirements of the statute were 
entirely disregarded. It does not appear that the plaintiff had_ 
any notice, or an opportunity to avail himself of the limited 
dividend which other creditors accepted. His claim to share with 
the rest was ignored; and the alleged trustee undertook to m1tke a 
distribution which should be satisfactory to himself and such of 
the creditors a:s had agreed to receive 30 per cent. of their 
claims. 

Non-assenting creditors cannot be thus postponed if they 
seasonably enforce their claims. The scheme is fraught with 
similar mischiefs and opportunities for fraud to those commented 
upon by the court in Hooper v. Hills & trustee, 9 Pick., 435, 
besides being in contravention of our statute regulating assign
ments. 

It rnnst depend for its perfect success upon securing the assent 1 

/ 
of all the creditors. If a distribution of a failing debtor's prop-
erty is to be made it must be done either in conformity to law, or 
with the assent of all parties interested. The law cannot recog
nize the right of one of the creditors or any other ma,i to 
speculate upon the assets of one whom he knows to be insolvent 
and upon the fears of the insolvent's creditors in this manner. 

Non-assenting creditors may pursue their debtor's property in 
the hands of an assignee thus constituted. See Wyles v. Beals, 
1 Gray, 233. Edwa1·ds v. Mitchell, id., 239. The statements of 
the alleged trustee as to the actual value of the property which 
he received from the princjpal defendants are quite uncertain, 
and as to the amount in his hands still unsold totally indefinite. 
The burden of discharging himself by clear and definite state
ments devolves upon the trustee who has it in his power by 
keeping proper accounts to show the exact state of affairs between 
himself and the principal defendants. If, instead of rendering 
such accounts, he makes only doubtful and indefinite statements,.. 
he will be charged. Lamb v. Franklin JJfan'Uf. Co., 18 Maine,, 
187, 188. Toothaker v. Allen, 41 Maine, 324, 325. 
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Upon the disclosure before us we think the trustee should be 
charged for an amount equivalent to that of the judgment to be 
recovered by the plaintiff for debt and costs, and officer's fees on 
the execution. • 

Trustee charged accordingly. 

APPLETON, C. J., WALTON, DICKERSON, VIRGIN and PETERS~ 
JJ., concurred. 

STATE vs. DENNIS REGAN, appellant. 

Penobscot. Decided June 1, 1877. 

Process. 

Where a respondent in a criminal process, appears generally and pleads not 
guilty to·the complaint, he thereby waives all objections to matters of form 
in the warrant. 

ON 'REPORT. 

CoMPLAINT of John Pratt, of, &c., to the police court of' 
Bangor, September 2, 1875, that he believes on that day, at, &c., 
intoxicating liquors .were deposited and kept by Dennis Regan, 
&c., closing with a prayer that if the liquors are found they 
be seized and Regan apprehended. The warrant follows gener
ally the form of the complaint and that prescribed in R. S., c. 27, 
but interjects words not found in the complaint or in the form 
prescribed, but found in the act of 1872, c. 63, § 5, commanding 
the officer to apprehend "if he shall have reason to believe," &c. 
The warrant, with the interjected words in italics, is as follows: 

"You are therefore required, in the name of the state, to enter 
the premises before named and therein search for said liquors, and 
if there found, to seize and safely keep the same, with the vessels 
in which they are contained, until final action and decision be had 
on the same; or, if you shall have reason to believe he has such 
liqitars concealed about his person, also to apprehend the said 
Regan forthwith, if he may be found in your precinct, and bring 
him before said court, to be holden at the police court room, in 
said Bangor, to answer to said complaint, and to do and receive 
such sentence as may be awarded against him." 
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The officer's return shows that he found and seized the liquors 
and arrested the person. 

The defendant in the police court pleaded not guilty, was 
adjudged guilty and appealed to the S. J. 0., where a motion 
was made to quash the proceedings for informality of the manda
tory clause of the warrant, because the order is to arrest on the 
belief of the officer alone and because it did not direct the appre
hension for the offense alleged in the complaint. 

By agreement of parties, 'the case was reported to the law 
court to determine whether the complaint, warrant, return and 
proceedings thereon are sufficient in law to sustain the complaint; 
if sufficient, the judgment to be for the state finally, otherwise 
the proceedings to be quashed. 

W. S. Clark, for the defendant, contended that the warrant 
was informal and insufficient because it was repugnant to the 
complaint; it did not even follow the act of 1872; it was not in 
the alternative; the arrest was for a cause not stated in the war
rant; and the act of 1872, c. 63, § 5, was unconstitutional. 

L. A. Emery, attorney general, for the state. 

The mandatory part of the warrant is not very clearly 
expressed, but upon reading by the light of the statutes its mean
ing can be readily learned. 

The statute authorizing arrest on such process first authorized 
it only in case the liquors were found as alleged. If found, the 
liquors were to be seized, and the respondent apprehended. 
R. 8., C. 27, § 35. 

The statute form of warrant, chap. 27, is, "if there found to 
seize and safely keep the same, &c., and to apprehend the said 
respondent." 

The statute of 1872 enacts· a new cause of arrest-the belief 
of the officer that the respondent conceals liquor about his person. 
No form of warrant is given. The proper way then is to inter
ject the new clause in the old form. This is what was done in 
this case. Strike out the words "or if you shall have reason to 
believe he has such liquors concealed about his person" from the 
warrant, and it is valid under the old law. Insert the words and 
it gives a double cause of arrest. 
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At the most the words inserted are surplusage; for respondent 
was nut arrested under them, but under the old dispensation. 

In the Burke case counsel complained because the words were 
not in. Here he complains because they are in. There is no 
satisfying him. 

Read by the light of the statutes, the warrant clearly means 
that the officer is to arrest in either contingency. Adding the 
words of the new statute does not destroy the meaning of the 
words of the old. 

It is not the complainant's belief, but the officer's belief. 
Respondent was not arrested on the clause of the belief, and 

cannot complain of the surplnsage. 

Vma1N, J. AH the objections raised by the respondent are 
based upon alleged defects in the warrant by virtue of which he 
was arrested and taken bef~re the police court. That court had 
jurisdietion of the offense set out in the complaint, to which no 
objection is made. If the process, by virtue of which he was 
brought before that court: did not authorize the officer to arrest 
him, the respondent should have raised the objection then and 
there. Having appeared generally and pleaded not guilty to the 
complaint, as the record shows, he thereby waived all objections 
to matters of form in the warrant. Com. v. Jienry, 7 Cush. 
512. Com. v. Gregory, 7 Gray, 498. By the terms of the 
report, therefore, there must be 

Judgment for the state. 

APPLETON, 0. J., W .ALTON, DICKERSON, BARROWS and PETERS, 

JJ., concurred. 

MAINE MUTUAL MARINE INSURANCE COMP.ANY V8. D.R. STOCK

WELL AND Co MP ANY. 

Penobscot. Decided June 1, 1877. 

Promissory notes. 

The maker of a premium note given to a mutual insurance company for the 
nominal premium upon an open policy executed to cover such risks as may 
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be afterwards indorsed thereon, is liable to the company on such note only 
to the amount of the actual premiums upon risks assumed by .the company 
and indorsed thereon. 

Where a premium note for an open policy is given after the organization of 
the plaintiff corporation and after applications for insurance to the amount 
required by its charter to authorize the issuing of policies, by one of the 
original subscribers, who had paid his former note, given for the purpose of 
starting the company in business and for the better security of those con
cerned, it is for the jury to determine whether the note thus subsequently 
given is for an ordinary open policy, or for "the better security of those 
concerned.'' 

ON MOTION of the plaintiffs to set aside the verdiet, which was 
for the defendant. 

AssuMPSIT on a note of the following tenor: "J anuar_y 2, 1871. 
Twelve months after date, we promise to pay to the order of the 
Maine Mutual Marine Insurance Co., one thonsand and one dol
lars, payable at Bangor, M<tine. Value recdved. (Signed) D. R. 
Stockwell & Co. (Stamped across the end 'of the uote.) Given 
for open policy No. 62." 

The defendant with fifty one others signed the foUowing agree
ment, marked A: "vVe, the undersigned, agree to advance our 
notes for premiums in advance to the Maine Mutual Marine Insur
ance Company to the amount set against onr names respectively, in 
accordance with the charter and by-laws of the company." The 
defendants signed for $1,000, as did each of the others, and gave 
a note of $L001, in pnrsuance of agreement "A," which note 
matured December 29, 1870. The testimony on the part of 
the defendants tended to show that they paid the amount of this 
December note in premiums, took up the note, that it was a com
pleted transaction, and that the note in suit was independent, not 
given in renewal and not given under agreement "A." There 
was evidence on the part of the plaintiff that the note in suit, as 
well as the prior note, was given under agreement A. The ver
dict was for the defendants, and the plaintiffs moved to set it 
aside as against law and evidence. 

· A. W. Paine and 0. P. Stetson, for the plaintiffs. Mr. Stet
son also referred the court to his brief in Maine Ins. Oo. v. 
Farrar, 66 Maine, at page 134. 

W: 0. Crosby, for the defendants. 
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APPLETON, C. J. This suit ison a note given for an open policy 
to the plaintiff corporatiun for $1001 on twelve months, and 
dated J amrnry 2, 1870. 

The plaintiffs were incorporated bi an act approved March 16, 
1870, c. 470. 

The defendants signed the agreement marked A, which is 
copied in the case of these plaintiffs v. Hodgkins, 66 Maine, at 
page 111, by which they agreed to advance- their notes "for pre
miums in advance" to the amount of one thousand dollars. This 
they did, giving their note for that sum and taking therefor an 
open policy. 

The premiums upon insurances under their open policy ex
ceeded the amount of the note and they paid the balance. The 
defendants had thns complied with the agreement to advance 
their note "for premiums in advance," and had paid the note so 
advanced. They were under no obligation to make any further 
advance of their notes under their agreement. They might do 
so, but the option was with them. 

In February or March, 1871, and after the payment of the 
note advanced "for premiums in advance," the defendants gave 
the note in suit for an open policy. The case is not like that; of 
Howard v. Hinckley & Egery Iron Oo., 64 Maine, 93, where 
the note originally given under § 9 had been simply renewed but 
not paid. Here the note originally given had been paid1 and it8 
payment constituted a part of the fonds "for the security of those 
concerned." 

The rule of. law is well settleJ. The maker of a premium note 
given to a mutual· insurance company for the nominal premium 
upon an open policy executed to cover such risks as may be after
wards indorsed therein, is liable to the company on such note only 
to the amount of the actual premiums upon risks assumed by the 
company and indorsed thereon. Elwell v. Crocker, 4 Bosw. 22. 

The note in suit was given long after the plaintiffs had obtained 
the requisite capital and had commenced business. The defend
ants gave their notes for an open policy. The issue before the 
jury was whether the note was given under § 9, "for premiums in 
advance," and for the security of dealers, or whether it was a note 
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given for an ordinary open policy. The. testimony was conflict
ing. The plaintiff's witness, Howard, and the defendants testified 
that the note was not given under§ 9. There was evidence to the 
contrary. No exceptions were taken to the rulings of the pre
siding justice. We must assume that they were satisfactory to 
the plain tiffs. 

The tribunal, upon which the law has imposed the duty of de
termining controverted facts, has rendered its decision, and the 
parties must abide by the result. .1.lfaine Ins. Go. v. Farrar, 66 
Maine, 133. 

.M. otion overruled. 

WALTON, DICKERSON and VIRGIN, J J., concurred. 

PETERS, J., having been of counsel, did not sit. 

JAMES N. BUTLER et ux. vs. CITY OF BANGOR. 

Penobscot. Decided June 1, 1877. 

Way-defective. Exceptions. New trial. 

If one is injured by driving or falling into an excavation in one of the public 
streets of a city, which is left at night without being sufficiently lighted or 
guarded, a recovery may be had against the city, although the excavation 
was made by a company engaged in constructing the public water-works of 
the city. 

A bill of exceptions, although signed by the presiding justice, will not be 
considered by the law court, unless signed by the excepting party or his 
counsel, as required by the R. S., c. 77, § 21. 

Although a verdict for damages is large, and, as the court fears, too large, it 
will not be set aside on that ground, unless it is clearly excessive. 

ON EXCEPTIONS A.ND MOTION. 

CA.sE for personal injuries to plaintiff wife in the night time of 
August 30, 1875, from defective highway, an excavation in the 
street. 

The evidence was that the husband and wife were in an open 
wagon, that he was driving, and thrown out when the horse 
stepped into the hole, and that his wife remained in the wagon 
from which the horse cleared himself; that she was much 

VOL. LXVII. 25 
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wrenched and jarred,· attacked with vomiting followed by severe 
special female troubles. 11he excavation was made by a comµany 
employed by the eity to constrnct its water-works. 

The verdict was for the plaintiffs for $4500, which the defend
ants moved to set aside as against evidence and excessive. The 
following bill of exceptions was allowed and signed by the pre
siding justice, but not signed by the defendants or their attorney. 

"There was evidence tending to show that the place of the 
accident was sufficiently lighted by the gas-lights in the vicinity; 
and defendants offered to prove by Earnest 0. Gibson, plaintiffs' 
witness, the boy employed by the Holly Manufacturing Company 
to hang lanterns, on cross-examination, that said company directed 
him not to hang lanterns at certain places, and then to prove by 
him that this place was one of the places where he was directed 
not to hang a lantern, and the reason, which evidence the court 
excluded. 

"There was evidence also tending to show that the plaintiffs 
were not in the use of ordinary care; and to prove that fact, de
fendants offered William P. Wingate, as an expert to prove that 
a safe horse with a careful driver, driven at a fair speed, would 
not jump or throw a pole off in the manner disclosed by the evi
dence, which evidence the conrt excluded. 

"To which rulings and exclusions the defendants except and 
pray that their exceptions may be allowed; and refer to the evi
dence in the case which is before the law court on motion for a 

new trial, to show its connection with res gestm." 

T. W. Vose, city solicitor, for the defendants. 

J. Varney, for the plaintiffs. 

A. Sanborn, for the Holly Manufacturing Company; vouched 
in. 

WALTON, J. This is an action by husband and wife against the 
city of Bangor to recover for injuries to the wife occasioned by 
driving into an excavation in the btreet while riding in a carriage 
in the evening. The excavation was made by the company em
ployed by the cify to construct its water-works. The plaintiffs 
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claim that it was left without being sufficiently lighted or guarded. 
The jury found for the plaintiffs and assessed the damages at 
$4500. The case is before the law court on motion and excep
tions. The exceptions, however, although signed by the presiding 
judge, do not appear to have been signed by the defendants, or 
their ·counsel, as required by law. R. S., c. 77, § 21. Nor has the 
learned counsel for the defendants pointed out to us any supposed 
error in the rulings therein reported. We therefore hssume that 
the exceptions are not relied upon, and we shall not notice them 
further than to say that upon reading them no error occurs to us. 
Nor do we think the motion can be sustained. True, the verdict 
is large, we fear too large, but a careful examination of the evi
dence fails to satisfy us that in this, or in any other particular, it 
is so clearly wrong as to justify us in setting it aside. 

Motion and exceptions overruled. 
Judgment on the verdict. 

A~PLETON, C. J., DICKERSON, BARRows, VIRGIN and PETERS, 
J J., concurred. 

JAMES C. EMERSON vs. EUROPEAN & No1TH AMERICAN RAIL

WAY OoMPANY and trustees. 

Penobscot. Decided June 4, 1877. 

Mortgage. 

A mortgage by a railroad company of "all its right, title and interest in and 
to all and singular its property real and personal, of whatever nature and 
description, now possessed or to be hereafter acquired, including all its 
rights, privileges, franchises and easements," cannot be regarded, at law, 
as including money earned by the road in carrying freight for an express 
company under a contract entered into by the express company with the 
railroad company after the mortgage was made. 

N0r does it make any difference that the mortgagees took possession of the 
road and demanded the money of the express company while unpaid. 

The mortgagees would be entitled to so much as was earned under the con
tract after they took possession of the road; and possession having been 
taken after the services were commenced and before they were completed, 
for which an instalment would be due from the express company, the pay
ment afterwards due could be apportioned between the railroad corporation 
and its mortgagees. 
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ON REPORT. 

AssuMPSIT on an acceptance of the defendant company for 
$1000, on which a default was entered. The writ was dated 
October 30, 1875, and served on the trnstees, November, 1, 1875. 

The question presented was whether the alleged trustees are 
chargeable as such. 

The trustees form a private co-partnership, doing business as 
expressmen between Boston and St. J olm, N. B., under the name 
of the "Eastern Express Co.," and are not incorporated. They 
disclose that under a contract made with the defendant railway 
company on January 1, 1873, for 5 years, they were at the time 
of the service indebted to the company in the sum of $541.66 for 
the transportation of its express crate over the road from Bangor 
to St.John, for the month 9f October, 1875. The sum agreed to 
be paid for the service was so much per year, to be payable in 
monthly instalments on the first day of each month for the month 
previous. The above-named sum was the amount due for the 
month of October, and was payable on November 1. Payment 
having been delayed by reason of the attachment, G. K. Jewett, for 
B. E. Smith, trustee, gave the trustees notice on November 4, 1875, 
that the fund had been assigned to him, said Smith, as trustee of 
the railway company, rlefendants, for the benefit of the creditors 
of the company. 

Said Smith being cited, comes in and makes claim to the fund 
disclosed, and in support of his claim offers the mortgage deed of 
the said rail way company of its road and property made to Sam
uel F. Hersey and himself in trust as aforesaid, dated December 5, 
1872, said Hersey having since deceased, the mortgage covering 
the road over the whole <listance from Bangor to St. John, and 
duly recorded. Under the mortgage, at the request of the holders 
of the bonds secured by it, he entered and took possession of the 
road on the 27th October, 1875, and at once on the same day gave 
public notiee, by advertisement and posting, of his said entry, and 
for all persons indebted to pay hi~. The entry was legalJy made 
and for legal cause, coupons having remained unpaid overdue for 
more than six months after demand. After such entry Smith as 
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such trustee has continued ever since in possession, and has con
tinued to operate or run the road. And the said express com
pany has continued to have the express crate carried over the 
road in the same manner and under the same arrangement as 
before. 

The mortgage is made a pa rt of the case. The descriptive part 
of the mortgaged premises is to be copied, and either party may 
refer to and make copies of such other parts as they may choose. 
The disclosure also may be referred to. 

Previous to the mortgage to Smith, that part of the road and 
other property connected therewith lying between Bangor and 
the state line had been mortgaged to other trustees for the. benefit 
of bond holders, and also that part lying between the state line 
and St. John, to other trustee::; for a similar purpose, and in both 
cases there had been a forfeiture of payments such as authorized 
the trustees to take possession of the road, but none has as yet 
ever been taken, and no claim to the fund in question is made by 
them or either of them. Up to the time of said Smith's entry on 
the 27th day of October, the road was worked by the consoli
dated company defendant, and the sum disclosed was proportion
ately earned as aforesaid while the road was so run by it, no 
interference by any of the mortgagees having been made except 
as herein stated. 

The case was reported for the decision of the law court, whether 
the trustees are chargeable, and if so for what surn. 

A. W. Paine, for the plaintiff. 

0. P. Stetson, for B. E. Smith, mortgagee and claimant. 

The mortgage to Smith waA of all the property of the company 
possessed or hereafter to be acquired, and his claim to the fund 
disclosed is paramount to plaintiff's attachment. Woodman v. 
York & Cumberland, 45 Maine, 207. Galena & Chicago U. 
R. R. Co. v . .Menzies, 26 Ill. 121. Pierce v. Emery, 32 N. H. 
484. .Morrill v. Noyes, 56 Maine, 458. 

The amount disclosed was not due until November 1. Smith, as 
mortgagee and trustee, took possession Oct. 27, and is entitled to 
hold all income which became dne after he took possession. 
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Oroshy v. Harlow, 21 Maine, 499. Gale v. Edwards, 52 Maine, 
363, 365. 3 Kent's Com. 471 & note a. 1 Wash. R. Est. (3d 
Ed.,) 113, 114, 452, 458. 

PETERS, J. The consolidated European and North American 
Railway Company, on December 5, 1872, mortgaged to B. E. 
Smith (the surviving trustee) and another, for the security of 
certain bondholders. On January 1, 1873, the railroad company 
contracted with the Eastern Express Company to carry their 
freight for five years for a price therefor to be paid by monthly 
instalments. On October 27, 1875, the mortgagee Smith took 
possession of the road for condition broken, in the manner pro
vided in the mortgage. On November 1, 1875, the Eastern 
Express Company were indebted under their contract for a 
month's service performed by the road. On that day they were 
summoned in this snit as trustees of the railroad company. On 
November 4, 1875, the express company were notified to make 
payment to B. E. Smith. The plaintiff claims to hold the 
monthly payment by his attachment, and the mortgagee (in trust) 
claims that it becomes assigned to him, under a clause in the 
mortgage describing the premises mortgaged to him, as follows : 
"All its (Deft. Oo.'s) right, title and interest in and to all and 
singular its property real and personal, of whatever nature and 
description now possessed or to be hereafter acquired, including 
its railway, equipments and appurtenances befween said Bangor 
and said.. St. John, all its 'rights, privileges, franchises and ease
ments, together with its branches, all buildings used in connection 

1 with said railway or the business thereof, and all lands and ground 
on which the same may stand, or connected therewith ; also all 
locomotives; ten<Jers, cars, rolling stock, machinery, tools, imple
ments, fuel, materials, and all other equipments for the construc
tion, maintaining, operating, repairing and replacing the said 
railway, or its appurtenances, or any part thereof." 

The q nestion presented is, whether this mortgage conveys or 
assigns to the mortgagee the future earnings of the road (this 
kind of earnings), as against the attaching creditors of the mort
gagers. We think not. This must be regarded as a contest 
where legal and not equitable rules are to prevail. We have 
before us an action at law. 
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In equity, many, if not most, of the courts of the present day 
decide that, under some circumstances, a man may mortgage what 
does not at the time exist. Late opinions of Judge Lowell in the 
district court and Mr. Justice Clifford in the circuit court of the 
United States for the district of Massachusetts, in cases in equity, 
strongly assert the doctrine. The cases referred to are Brett 
v. Carter, 2 Low. 458, and Barnard v. Norwich & Worcester 
R. R. Oo., which has not yet appeared in any volume of reports. 
Kitchell v. Winslow, 2 Story, 630, and Pennock v. Ooe, 23 
Howard, 117, are perhaps the leading cases in this country advo
cating the same view. In Hoody v. W1·ight, 13 Met. 17, • decided in 1847, the court of Massachusetts .came to an opposite 
conclusion. In our own state, the question whether equity would 
uphold such a mortgage, and, if so, under what conditions, has 
not been much discussed or ever decided. See remarks of Justice 
Davis upon the subject in Jforrill v. Noyes, 56 Maine, 458, on 
page 472. 

But at common law it is not possible for such a rule to prevail. 
The common law maxim is conclusive upon the point. Nemo 
dat quod non habet. The reason that it niay be different in 
equity, is not that a man conveys in presenti what does not exist, 
but that what is in form a conveyance operates in equity by way 
of present contract merely, to take eflect and attach to the things 
assigned as soon as they come in es8e ; to be regarded before 
that time as only an agreement to convey, and after that time as 
a conveyance. 

There are many instances in the decided cases where there may 
be some appearance of a departure from or a modification of this 
general principle of the common law, but where the results are 
produced by other principles not inconsistent with it. As where 
property has been added to property by way of accession natural 
or artificial, the greater taking to itself the lesser thing after the 
connection becomes inseparable without much injury. As where 
a house is built upon mortgaged land; or a fixture is added to a 
house; or rolling stock is put upon a railroad, and becoming a 
necessary part and parcel thereof. Domat clearly defines it, 
thus: "The mortgage will extend to all that shall arise or pro-
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ceed from that thing which is mortgaged, or that shall augment it 
and make a part of it." And it is frequently held that a man 
may sell property of which he is potentially but not actually pos
sessed. He. may make a valid sale of the wine that a vineyard is 
expected to produce, or the grain a field may grow, in a given 
time; or the milk a cow may yield during a coming year; or the 
wool that shall thereafter grow upon sheep; or what may be 
taken at the next cast of a fisherman's net; or fruits to grow ; or 
young animals not yet in existence; or the good will of a trade, 
and the like. The thing sold, however, must be specific and 
identified. It must be, for instance, the products of a particular 
vineyard or field, ur the wool from particulr..r sheep. 1'iese must 
also be owned at the time by the vendor. A person cannot sell 
the products of a field which he does not own at the time of sale, 
but which he expects to own. Farrar v. Smith, 64 Maine, 74, 
11. 

Tested by these definitions and rules, we do not see how the 
contract with the express company could be considered as assigned 
by the mortgage. We do not perceive how it can in any sense 
be regarded as accessory to the road or its franchise or any of its 
property. To be sure, the use of the road was necessary to the 
performance of the contract; but a larger part of the cost of per
formance was represented by labor and the expenses. As before 
said, the thing sold or assigned must be specific and identified. 
In the mortgage this contract is not named. No contracts, with 
any class of subjects or persons, are named. Even in equity, an 
assignment of claims not then existing, to be upheld, must be of 
such claims as both parties expected would exist; as for work to 
be done and materials to be furnished for a particular party. 
Fietd v. Mayor, &c., of New York, 2 Selden, 179. The expect
ancy of an heir to an estate may be sold, but it must be a partic
ular estate. Story Eq. J ur. § 1040. A seaman may assign his 
share of the profits of a voyage, but it must relate to a particular 
voyage of a particular vessel upon which the seaman has engaged 
his services. A laborer may assign his expected wages, but the 
expectation must be founded upon some special engagement at 

, .labor, or some employment already entered upon by the laborer. 
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The assignment of a mere expectation of earning money, if there 
is no contract of any kind on which to found the expectation, is 
of no effect. There must be some subject for the contract of 
assignment to attach to. Here, when the mortgage was made, 
there was no contract and no expected contract with any express 
company for the carriage of freight. Farnsworth v. Jackson, 32 
Maine, 419. Brackett v. Blake, 7 Met. 335. Mulhall v. 
Quinn, 1 Gray, 105. Wallace v. Walter Heywood Ohair Oo., 
16 Gray, 209. Twi8s v. Olieever, 2 Allen, 40. Low v. Pew, 
108 Mass. 347. 

It is to be noticed that, if an assignment of a contract like this 
is c ov~red by the mottgage at all, it is included in it only by the 
most general terms. The mortgage does not include the assign
ment of a contract or money earned under a contract, unless by 
the use of the words " all and singular its property real and per
sonal . . to be hereafter acquired." Bnt these general 
words would seem to refer to the kinds of property thereafter 
enumerated. If money or earnings had been in the minds of the 
parties, it is likely that they would have been more specifically 
mentioned. Judge Story says, "language, however general in its 
form, when used in connection with a particular subject-matter, 
will be presumed to be used in subordination to that matter." 
Story's Agency, §§ 21, 62. In Kendall v. A.lmy,f:.Snmn. (C. 
C. R.) 278, where a firm made an assignment of "all the goods, 
wares, merchandise and personal property of every kind; and 
also all notes, books, accounts and debts of every kind due," it 
was held that the words "personal property of every kind," in the 
connection, signified visible, tangible property, ejusdem generis, 
as goods, &c., and that an interest in a contract would not pass 
thereby. Parish v. Wheeler, 22 N. Y. 494, cited by plaintiff, 
supports the same view. 

The decisions in this state, in a class of cases resembling this, 
add weight and authority to the opinion we express in this case. 
In Abbott v. Goodwin, 20 Maine, 408, it was held that a mort
gage of a stock of goods might cover goods purchased after the 
date and delivery of the mortgage, under the somewhat peculiar 
circumstances of that case. But the authority of that case was 
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weakened by the caRe of Goodenow v. Dunn, 21 Maine, 86, if 
not in effect overruled bl it. It is a noticeable fact that no mem
ber of the court sat in both of those cases. In Head v. Good
win, 37 Maine, 181, the doctrine of the last named case was fully 
affirmed, although neither of the former cases was noticed therein 
by counsel or conrt. Ilead v. Goodwin was approved in Pratt 
v. Chase, 40 Maine, 269, 272, and also by Morrill v. Noyes, 56 
Maine, 458, 466. In Chapin v. Cram, 40 Maine, 561, it was 
directly determin~d, that a mortgage of a stock of goods wonld 
not transfer to a mortgagee goods afterwards purchased and put 
in with the stock by the mortgager, although the mortgage had a 
clause containing an agreement to that effect. These were all 
decisions at law. 

In Woodman v. York & Cumberland, 45 Maine, 207, relied 
on by the claimant in the case at bar, the court held that money 
on hand belonged to the mortgagees "of all the property of the 
railroad corporation." But the money there in question was 
already earned and in the possession of the treasurer of the rail
road company when the mortgage was made. The case does not 
disclose fully what the terms of the mortgage were. But in 
Noyes v. Rich, 52 Maine, 115, it was decided that a receiver, 

appointed under proceedings in equity to enforce a mortgage 
upon the same railroad, wa.R not entitled to the possession of 
money already earned and on hand when he took possession of the 
road. 

It is evident, that the fund in question, or that portion of it 
earned before possession of the road was taken by the mort
gagees, cannot be regarded, in a suit at law at least, as any part 
of the corpus or property mortgaged. It is rather the earnings 
or profits derived from the use of such property by the mortgager 
in possession. Rents and profits of mortgaged property, accruing 
while the mortgager is in undisturbed possession, belong to him. 
Galveston Railroad v. Cowdrey, 11 Wall. 459, 460. Gilman 
v. Telegraph Oo., 91 IT. S. 603. See numerous citations in 
Cook v. Corthell, 11 R. I. 482. 

As the monthly instalment was payable on November 1, 1875, 
and Smith (the trustee) took possession four days before that time,a 
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question arises whether the monthly payment can be apportioned 
?~_E-~t. The railroad company did nothing towards performing 
the contract after the mortgagee took possession. The contract 
was then hroken by them on account of their inability to carry it 
out. What was done afterwards was by the mortgagee, and he 
should have the benefit of any subsequent part performance. 
The ordinary rule applies. Having aeted in good faith, the rail
road company are entitled to recover what their services were 
worth, not excee<ling the contract price, less the damages cause<l 
by such failure. Veazie v. Bangor, 51 Maine, 509. Powell v. 
Howard, 109 Mass. 192. There belng no suggestion to the con
trary, the trustees should be charged for 2~1 of the monthly 
instalment due for October. 

APPLETON, C. J., WALTON, DICKERSON and VIRGIN, J J., con
curred. 

BARROWS, J., concurred in the result. 

L. A. BowLER vs. EuRoPEAN & NoRTH AMERICAN RAILWAY 
COMPANY and trustees. 

Penobscot. Decided June 4, 1877. 

Trustee process. 

A. writ of foreign attachment is not illegally altered, by changing the name of 
an alleged trustee from Azro Jones to Azro H. Jones after service on other 
parties, and then attempting to serve upon him as a new name under the 
statutory provision allowing the names of new trustees to be inserted 
under certain circumstances, the service proving ineffectual, and the plain
tiff claiming only to hold another distinct and unconnected trustee. 

Where, under a trustee process, a person discloses that he is indebted for the 
carriage of freight, the transportation of which was performed in part by 
the defendant corporation and in part by another company over another 
and connecting road, it being the custom for the former company to collect 
the whole freight and pay to the other company its proportion of the same, 
such alleged trustee ca.n be charged only for such proportion of the whole 
freight due from him as would belong on settlement to the defendant road. 

ON REPORT. 

AssuMPSIT on a note of the defendant company. 
qi ;'Ar /1' 
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The question was whether the alleged trustees were chargeabJe. 
Writ was dated October 21, 1875, served on Maxfield & Smith, 
trustees, October 22, and on principal defendants, October 23. 
The next day, the letter H. was inserted in the writ, making the 
name of one of the trustees Azro H. Jones instead of Azro 
Jones, as it was originally; and service was then made on Azro 
H. Jones. October 27, service was made on the principal de
fendants. 

Maxfield appeared and disclosed. There was due from him 
$418.30, to wit: $375 for transportation of fifteen cars of sheep 
from Houlton, over the New Brunswick and Canada Railroad to 
McAdam Jnnction, and thence by railroad of defendant company 
to Bangor; and $43.30 for three cars of sheep from Mattawam
keag, on line of defendant company, to Bangor. It was the 
custom of defendant company to collect the whole of the freight 
from Houlton to Bangor over the N. B. & Canada road, and its 
own road, and to pay to said N. B. & Canada R. R. Co., thirty
seven hundredths (37-100) of whole freight. 

B. E. Smith duly appeared and claimed amount due from said 
Maxfield, and offered a mortgage deed from said Consolidated E. 
& N. A. Railway Company to hirnself and S. F. Hersey as trus
tees, for security of certain bonds. Said mortgage is dated Decem
ber 5, 187~, and covers the railroad from Bangor to St. John, 
and all the property of defendant company, subject to a mortgage 
to'the city of Bangor, of the railroad from Bangor to Winn, and to 
another mortgage. of the railroad from Bangor to east line of the 
state to secure certain bonds. Hersey having deceased, the title 
of mortgaged property by terms of mortgage vested in Smith. 
Under this mortgage, at the request of the holders of the bonds 
secured by it, Smith, October 27, and before the last service of 
plaintiff's writ on the company, entered and took possession of 
the property covered by the mortgage, and at once, on same day, 
gave public notice by advertisement and posting of his entry, and 
for all persons indebted to pay him, and has since continued in 
possession of the railroad and property named in the mortgage, 
and it is admitted that he legally took possession under the mort

gage. 
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Up to the time of entry by Smith, the railroad was worked by 
the consolidated company, and neither the city of Bangor nor the 
trustees, under the mortgage of part of the road from Bangor to 
east line of state have ever taken possession, or int_erfered or 
claimed earnings of road. 

The case was reported for the decision of the full court, 
whether Maxfield the alleged trustee is chargeable; and, if so, for 
what amount . 

.A... Sanborn, for the plaintiff. 

0. P. Stetson, for B. E. Smith, claimant. 

The alteration of the writ was not authorized by R. S., c. 86, 
• § 6. ' 

The mortgage to Smith of all property of every nature and 
description possessed. or hereafter to be acquired, transferred to 
him the above claim, and gave him the right to take possession 
and claim the earnings, which right is paramount to plaintiff's 
attachment. Woodman v. York & Oumberland, 45 Maine, 207. 

Plaintiff cannot hold the amount of freight earned by the New 
Brunswick & Canada Railroad Company. Gould v. Newbury
port Railroad, 14 Gray, 472. Ohapin v. Conn. R. Railroad, 
16 Gray, 69. 

PETERS, J. This is an action of foreign attachment. It is 
claimed that there has heen an alteration of the writ. The 
names of Maxfield and Smith and Azro Jones were originally in
serted in the writ as trustees. Service was made on Maxfield and 
Smith, but not on Jones; and service was then made on the 
principal defendants. Afterwards, Azro Jones and Azro H. 
Jones being the same person, the letter H. was inserted in Jones' 
name, and service then made on him and renewed on the princi
pal defendants. We can see no wrong in this. The plaintiff, at 
the most, did no more than to attempt to avail himself of the 
privilege of inserting in his writ the name of a new trustee, as 
allowed hy § 6, c. 86, R. S. His effort, however, proved inef
fectual. The name must be inserted "before" the process is 
served on the principal and not after. It does not help the matter 
that the service was afterwards renewed on the principal. It may 
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be renewed upon the principal after "further" service on any 
trustee. But here the sel'.vice on Jones was an original and not a 
"further" service, because there was no service on him before. 
Nor could the Wl'it be regarded as a new writ from the date of 
service on Jon es, because there was no after service on Maxfield 
or Smith. In any Yiew, there was no legal service on Jones, nor 
does the plaintiff claim to hold him. All this seems to be imma
terial so far as the trustee Maxfield is concerned. . He has no 
connection with Jones, and discloses only an individual liability 
of his own. 

Maxfield's disclosure shows that he was indebted for freight 
transportation from Houlton to Bangor; that the transportation 
was performed in part by the defendant corporation and in part • 
by another company over another road, the roads being so con
nected as to permit a continuous passage of the cars between the 
two places; that it was the custom of the defendant company to 
collect the whole freight due for transportation from Boulton to 
Bangor, accounting to the other railroad company according to 
the portion of the distance carried by them, for their share of the 
same. There can be no doubt that Maxfield cannot· be charged 
for that portion of the freight which was earned by the New 
Brunswick & Uanada Railroad Company. Even if it had been 
collected by the E. & N. A. R. Company, it would have been in 
their hands, as agents and trustees, as the property of the other 
road. Gould v. Newburyport Railroad Co., 14 Gray, 472. 
Chapin v. Oonn. R. Railroad, 16 Gray, 69. Jiartan v. Eastern 
Railroad, 114 Mass. 44. Williams v. Williams, 23 Maine, 17. 

The other question raised is settled in another case, argued with 
this, where a similar state of facts is presented. Emerson v. E. 
& N. A. Railway, ante, p. 387. 

Trustee charged. 

APPLETON, C. J., WALTON, DICKERSON, BARROWS and VIRGIN, 

J J ., concurred. 
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HENRY LoRD et als. vs. WILLIAM B. HAZELTINE et als. 

Per:obscot. Decided June 5, 1877. 

Shipping. 

United States statute rules for avoiding collisions between steamships and 
sailing vessels applied. 

If two vessels, one of which is a sail-vessel and the other a steam-vessel, are 
proceeding in such directions as to involve risk of collision, the steam
vessel shall keep out of the way of the sail-vessel. 

Every steam-vessel, when approaching another vessel so as to involve risk of 
collision, shall slacken her speed, or, if necessary, stop and reverse. 

When by the rules one of two vessels shall keep out of the way, th~ other 
shall keep her course. 

The common law rule of contributory negligence applied to an action for col
lision between vessels. 

If the collision is the fault of the plaintiff or of both parties or of neither, 
the plaintiff cannot recover. If it happens by the fault of the defendant 
and without any contributory fault of the plaintiff, he can recover, pro
vided he sustains the burden of proof which the law imposes on him. 

ON MOTIONS. 

CASE by the owner·s of the schooner Bloomfield against the 
owners of the steamer Cambridge to recover damages for loss of 
the schooner by collision with the steamer July 2, 1874, on the 
Penobscot river. 

The evidence on the part of the plaintiffs, coming from those 
in the schooner and those who saw the collision from the shore, 
was that the schooner kept her course, as by the rule she should. 
The evidence on the part of defendants, coming from officers 
and passengers on the steamer, was that as the steamer changed 
her course to avoid the collision, the schooner changed hers the 
same way and thus the collision. The steamer ran squarely over 
the schooner, breaking her in two. 

The verdict was for the plaintiffs for $1,612.50, whirh the 
defendants moved to set aside as against law and evidence. They 
also filed a motion for a new trial on the ground of newly dis
covered evidence from other witnesses, passengers, who_ saw the 
collision from the steamer. 

0. P. Stetson, for the plaintiffs . 

.F~ .A. Wilson & 0. F. Woodard, for the defendants. 
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VIRGIN, J. The rules of navigation prescribe the conduct of 
vessels towards each other while traversing the natural highway 
of ocean and river. They are· founded in common sense and 
experience. They were established for the general security of 
commerce, for the prevention of collisions and the consequent 
protection of life and property, and for the ascertainment of the 
rights of parties when co1lisions occur through the violation of 
rules applicable thereto. The general principle is that when 
collision may result from the continued directions of two vessels, 
that one which can the more readily vary her course, is bound to 
do so. Hence one sailing before the wind or with a fair wind, 
must for the reason mentioned, give way to another close hauled 
to the wind. And a steamboat, which can be moved at will in 
any direction-forward, backward, or stopped al together-having 
her mov~ments more under immediate control than any sailing 
vessel, which can go only when and where the winds and currents 
permit, always has the power to avoid collision when managed 
with ordinary skill and prudence. These rules have become 
settled by repeated adjudication and they are now embodied in 
the statutes of the United States. Those applicable to the case 
at bar are as follows: "If two vessels, one of which is a sail
vessel and the other a steam-vessel, are proceeding in such direc
tions as to involve risk of collision, the steam-vessel shall keep 
out of the way of the sail-vessel. 

"Every steam-vessel, when approaching another vessel so as to 
involve risk of collision, shall slacken her speed, or, if necessary, 
stop and reverse. 

"When by rules 17, 19, 20 and 22 one· of two vessels shall 
keep out of the way, the other shall keep her course," &c. R. S. 
of U. S., c. 5, § 4233. 

The rules of admiralty on the subject of collision do not concur 
in all respects with those of the common law. This being an action 
at common law, tried by a jury, the presiding justice propeyly 
instructed them, in substance, that if the collision were the fault 
of the plaintiff, or of both parties, or of neither,, the plaintiff 
could not recover. If it happened by the fault of the defendants 
and without any contributory fault of the plaintiff, then he could 
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recover, provided he had sustained the burden of proof which the 
law imposed on him. 

We now pass to a consideration of the motions. 
The western bank of that reach in the Penobscot river extend

ing from "Pulpit Rock" down to and including "Stnbb's Point," 
is very high, the Point rising more than one. hundred feet above 
the water. Between the Rock and the Point the course of the 
river is S. E. by E.; and when the Point is turned the river flows 
due south. In this lower reach some two to three thousand feet 
below the Point and about three hundred feet from the eastern 
shore, is ~'Buck's Ledge," between which and the western shore 
is the channel about seven hundred feet in width. 

At about noon on July 2, 1874, near high water, with a flood 
tide and a six knot breeze "south .a little easterly," the plaintiffs' 
schooner, Bloomfield, of forty-five tons, with no cargo on board, 
manned by a master, one able bodied seaman and a boy of sixteen 
years, was sailing up the lower reach under a mainsail, foresail 
and gaff-topsail on the port side, and a jib, with the captain at the 
wheel and the seaman near him on the port side of the wheel. 
At the same 6me, defendants' steamer "Cambridge," of about 
thirteen hundred tons, on her regular trip from Bangor to Boston, 
with the captain, one helmsman and a passenger in the wheel
house, was steaming down the upper reach, at her usual speed of 
twelve knots. She rounded the Point with helm hard to port 
and in attempting to pass the Bloomfield on the latter's port side 
struck her on her starboard quarter, a little aft of her fore rig
ging, cut her in two and passed between the severed portions 
some distance. 

The plaintiffs contended before the jury that they were in no 
fault; but that the collision was caused by the negligence of the 
defendants' servants, in that both pilots were off duty at the time, 
taking their dinner, that the speed of the steamer was not slack
ened, that she neither stopped nor reversed; and that there was 
not room enough for the s\eamer to pass, as she attempted to, 
between the schooner and the western shore, but that she should 
have passed on the other side where the channel was open and 
free. On the other hand, the defendants contended that as soon 
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as they had cleared the point sufficiently to discover the schooner, 
they instantly gave the whistle signal of danger and stopped her 
engines; that the steamer was rightfully swinging westerly with 
her helm aport for the purpose of turning the point and to pass 
on the schooner's port quarter, between which and the western 
shore there was ampl~ room; and that they would have safely 
done so, had not the schooner, after the steamer had resolved 
upon her course, jibed her sails, changed her course, headed 
towards the western shore and thus caused the collision. The 
plaintiffs absolutely denied any change of course on the part of 
the schooner; but on the contrary contended that their master 
well knew and strictly observed and adhered to the rules of navi
gation, denying, as did also the defendants, the existence of any 
special circumstances which called for any departure from the 
general rules. . 

This question of fact was the principal and most important one 
in controversy, and was distinctly submitted to the jury. The 
rules of law applicable to the case were lucidly, fully and forcibly 
explained. If the jur_y followed the law of the charge, (and we 
perceive no reason for believing otherwise), they must have found 
the issue for the plaintiffs. We are now asked to set 9,side the 
verdict based on such finding, on the ground that it is against the 
weight of evidence, and on the ground of newly discovered evi
dence reported. 

But after a very careful examination and consideration of the 
evidence reported, we do not feel at liberty to disturb the verdict. 
The evidence is in dire conflict, and the witnesses on each side 
quite numerous. The two vessels were approaching each other 
in opposite directions, and were, therefore, "proceeding in such 
direction as to involve risk of collision," and it was the steamer's 
bounden duty, under the rules of naviga.tion, "to keep out of the 
way of the sail-vessel," "slacken her speed, or, if necessary, stop 
and reverse." She did not keep out of the way of the Bloom
field, but collided with her ; and she is 

I 
therefore prima facie at 

fault. The Oarroll, 8 Wall. 302. Neither did she stop and 
reverse, although it would now seem that the collision might possi
bly have been avoided by such action. The captain of the steamer, 
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the helmsman and passenger in the pilot-house, two witnesses 
standing on the upper deck, two others in the extreme bow, and 
three others on the main deck near the pilot-house, most of whom 
possessed more or less nautical experience, and having a clear 
and unobstructed view of the schooner from the moment she was 
uncovered, testified that she changed her course after the steamer 
had chosen hers with reference to the schooner's. 

On the other hand, the crew of the schooner, having full and 
absolute knowledge of the real fact, assert positively and unequiv
ocally that she kept her course, and that her sails did not jibe, 
although the wind being so nearly dead aft, the mainsail may 
have taken the wind from the foresail so that it did not fill and 
the fore-boom may have swung in. Seven other witnesses at vari
ous places on the eastern shore, residents in the vicinity of the 
occurrence, some with more or less nautical experience, and all 
frequent observers of the passing and repassing of vessels there, 
testified,-some positively thut the schooner did not change her 
course, and others that with their attention directed to the vessels 
approaching each other, they observed no change. But notwith
standing the defendants' opposing testimony and the negative 
character of some portion of the plaintiffs', the jury·, upon a full 
consideration of the whole evidence, were convinced that the 
plaintiffs had sustained the burden imposed upon them. They 
seemed to be of ?Pinion that(aswas said in the case of the Neptune, 
quoted approvingly in The Fannie, 11 Wall. 238, 242), "What 
a witness asserts he did, or did not do, on his own vessel at the 
time, is generallj more satisfactory evidence of the facts than the 
opinion and belief of a dozen others formed from what they sup
posed they saw or heard on another vessel;" and that the lands
men standing still and having fixed points of observation, were 
not subject to any illusion as to the movement of the vessels; 
while those on the steamer might, as the cross-examination of 
some of them shows they evidently did unconsciously and unwit
tingly impute the steamer's change of course to the schooner. If 
the schooner, as many testified, was nearer the western shore than 

. Buck's Ledge, sailing north so as to clear Stubb's Point, her port 
side would be first seen by those on the bow of the steamer ; and 
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when the latter was farthest west from the Point in turning it, she 
would have crossed the schooner's course and the latter's starboard 
quarter would be seen. To an inexperienced person, at least, 
standing upon the bow of the steamer, and unconscious of his own 

· motion, these appearances might naturally indicate a change of 
the schooner's course to the westward. 

The alleged declarations of the captain and one of the crew of 
the schooner are substantially denied by them. 

If the schooner kept her course, it was all the steamer had a 
right to require; and whether she had a proper lookout or not 
becomes entirely immaterial. If she had, or had not, a sufficient 
lookout, she did precisely what her duty required. The Fannie, 
sup. 

The newly discovered evidence comes from three residents in 
Bangor who were on the steamer at the time of the collision, 
which fact the books of the defendants contained, and proper dili
gence would have secured their attendance as witnesses at the 
trial. Their testimony is simply cumulative upon the main issue. 
One of them (Pond) testified, on cross-examination, "The collision 
took place as we rounded Stnbb's Point..::....just below it. I don't 
think the bow of the steamer swung around before the collision. 
I did not notice any swinging of her bow: Sails of the vessel 
changed two or three points so that they fluttered. . I saw 
no change in steamer." The two others testified, substantially, 
the same. Such evidence could not have changed the result. 

Motions overruled. 

APPLETON, 0. J., WALTON, BARROWS and DANFORTH, JJ., con
curred. 

WALDO T. PrnRcE, petitioner for review, vs. JoHN P. BENT. 

Penobscot. Decided July 3, 1877. 

Review. 

A review will not be granted for the mere purpose of affording a judgment 
debtor time and opportunity to prosecute a cross-action to final judgment. 

The power of the court to grant reviews given in R. S., c, 89, § 1, is limited to 
the causes therein enumerated. 
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ON REPORT. 

PEnTION FOR REvrnw, as follows: 

"Waldo T. Pierce of Bangor, respectfully represents that at 
the April term of the said court, A. D. 1875, judgment was ren
dered against him, in favor of John P. Bent of said Bangor, for 
$1389.19 debt, and $35.04 costs of snit, as by the records of said 
court appears, on which judgmrmt execution has been issued, 
which is at present in the hands of his attorneys, Brown & Simp
son, or the sheriff of the county, or some of his deputies, wholly 
unsatisfied. 

"And your petitioner further avers, that said judgment was 
rendered in a snit on a verdict rendered against him at the April 
term, 1874, by a jury before whom the case was tried on the 
question of copartnership between him and said Bent, that there 
is, and then was, a large amount due him, said petitioner, on 
account as existing between them, which sum your petitioner had 
right to have settled as a copartnership matte1·, but that upon the 
rendition of the verdict unfavorable to the existence of such 
copartnership, he at once commenced a suit on his said claim, in 
order that an offset might be made of the judgments, in the two 
cases, notice of which suit was given to the court with the request 
that in case judgment should be ordered on the verdict, it might 
be so ordered during the term time, to the end that the action 
might be continued to await the decision of the new snit. But 
so it is, that such judgment has been rendered as aforesaid, during 
the pendency of said new suit in vacation, to the entire loss. of 
the whole of his claim, inasmuch as the said Bent is utterly 
worthless, and no judgment is or will be of any value which may 
be recovered against him, unless the same be off-set against the 
judgment an_d execution already rendered as aforesaid. Where
fore, inasmuch as by said proceeding, great injustice has been 
done your petitioner by the judgment rendered as aforesaid, to 
your petitioner's great misfortune, and as he alleges by accident 
and mistake; therefore your petitioner, in order that justice may 
be done, prays that a review of said judgment may be granted, 
to tlie end that the action may stand to await the decision of his 
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case against said Bent, so that the two may be set off as provided 
by law, and as may be just and equitable. 

"And plaintiff avers,.that the amount due him from said Bent, 
is very much larger than his, said Bent's, execution aforesaid. 

"Wherefore, he prays that a review of said case may be 
granted, and a supersedeas may be iss~rnd against the collection of 
said execution. (Signed) Waldo T. Pierce." 

Sworn to June 14, 1875. 
The respondent objected that the case is one not coming within 

the provisions of the Jaw, and that the court has no power to 
grant its request. 

The court below granted a temporary supersedeas to abide the 
opinion of the full court whether the case is one provided for by 
law. 

A. W. Paine, for the petitioner, urged as matter of law that 
the court had the power to grant his petition under R. S., c. 89, 
§ 1, and especially under clause seventh of § 1, which reads as 
follows: "A review may be granted in any case where it appears 
that justice has not been done, through fraud, accident, mistake 
or misfortune; and that a further hearing would be just and 
equitable." 

0. P. Brown & A. L. Simpson, for the respondent, repre
sented the facts to be, that Pierce wrongfully seized notes which 
belonged to Bent; that in an action of trover the jury had so 
found and the court had sustained the verdict ; they said it would 
be vexations to compel their client to wait the result. of an action 
which Pierce could only sustain by proving that his own testi
mony as to partnership in a former suit was untrue; and con
tended as matter of law that the proper action of the court in 
announcing their decision on the motion as soon as made was not 
the kind of accident or mistake in the purview of the statute. 

DICKERSON, J. The petitioner seeks a review of an action in 
which a verdict has been rendered, and affirmed by the law court, 
against his motion to set it aside as against evidence, &c., and on 
account of newly discovered evidence. A review is claimeq, not 
upon the ground that there was a mistrial of the case, but because 
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upon the rendition of the verdict the petitioner commenced an 
action on 'a claim he had against the plaintiff, in order that he 
might offset the judgment he might th~rein recover against the 
plaintiff's judgment. The petitioner further represents that he 
gave the law court notice of the pendency of his snit; that should 
judgment be rendered against him on the verdict, it might be 
rendered in term time, to the end that the action might be con
tinued to await the result of the subsequent snit. 

The "accident or mistake" relied upon as cause for review is 
all~ged to consist in the fact that the law court allowed judgment 
to be rendered on the verdict in vacation, pending the second suit, 
notwithstanding the petitioner's notice and request. The particu
lar grievance alleged is that on account of this action of th~ law 
court, execution has been issued in the action against the peti
tioner, that he has been deprived of the opportunity of offsetting 
the judgment he might recover against the plaintiff's judgment, 
and has thereby been subjected to the loss of his whole claim on 
account of the impecuniosity of the plaintiff. 

It must be conceded that the application is one of novel im
pression, and 

1'tfr~t, fr a review may be granted in such a case it is 
difficult to con,~:eive of a case where one would be denied. The 
statute make~_;provision for rendering judgments, in vacation, in 
such cases, ~n,d we are not aware of any law or practice that 
authorizes or requires the law court to construe and administer 
that statute so as to suit the convenience or necessities of either 

party to the snit. Certain we are that there can be no '~mistake" 
or "accident" in administering a statute according to its true 
intent and meaning, as was done in the case under consideration. 
The law court overruled the motion and affirmed the verdict in 
vacation, and the statute gave the plaintiff a right to judgment 
and execution. There was no "accident" or "mistake" in that, 
nor was it competent for the defendant in the first suit to inter
pose in the manner stated in the petition, and thereby delay the 
rendition of judgment. Non constat that the plaintiff in the 
cross action wonld recover judgment to be offset in the mode 
suggested ; to allow him to keep his adversary in cOLu·t for such 
a cause, when he is entitled to judgment, would be to subject him 
to delay, expense and hardship that the law does not sanction. 
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As there was no "accident or mistake" in the purv~ew of § 1, 
clause 7, c. 89, R. S., of course it does not appear "that justice 
has not been done through accident or mistake." But if it was 
shown that there had been "accident" or "mistake," it does not 
appear "that justice has not been done" by reason thereof. It is 
the failure of justice actually experienced in the case songht to be 
reviewed, and not future conjectural inconvenience or loss in 
another case, that the statute contemplates. In other words, it is 
a mischief accomplished and not one apprehended that this pro
vision of the statute affords a remedy for. "Boiled down," so to 
speak, the petition asks for a review, not because the verdict is 
wrong, or is expected to be reversed by the review prayed for, 
but t.o give the petitioner time to recover a judgment against the 
plaintiff with which to satisfy, wholly or in part, the judgment 
the plaintiff now holds against him. It is, perhaps, difficult to. 
determine which is the more singular, the ingenuity or th~ 
audacity of the petitioner. 

The petitioner has no valid claim to a writ of review, as a 

matter of right under the first paragraph of § 1, chap. 89, R. S., 
as the words "civil actions" are limited by the subsequent words, 
"and in the special cases following." 

Writ denied. 

APPLETON, C. J., DANFORTH, VIRGIN, PETERS and LIBBEY, J J., 

concurred. 

WILLIAM A. FRYE vs. JosEPH U. BuRDIOK et al. 

Penobscot. Decided July 3, 1877. 

Bailment. Contract. 

The receipt of property to be safely kept and returned at a specified time, 
unless paid for, no price being fixed, is a bailment of the property so received 
and not a sale. 

A contractor with the government of the United States, to transport the mail 
within the same, may contract with or hire another to transport the mail 
according to the terms of his contract. 

Such agreement is not in contravention with R. S. of U.S. § 3963, which pro
hibits the assignment of mail contracts. 
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ON REPORT. 

AssuMPSI1' upon two written contracts. Writ dated December 
30, 1873. The first count sets out that the defendants, one as 
principal and the other as surety, agreed that Joseph U. Burdick, 
the principal, would carry the U. S. mail on the mail route 
between Dexter and Bangor according to the terms, &c., setting 
out substantially the agreement contained in paper A, which is 
dated July 1, 1873, signed by Joseph U. Burdick, as principal, 
and V. Mason Burdick as surety, and is of the following tenor: 

"Memorandum of an agreement made by and between William, 
A. Frye, of Newport, of the one part, and Joseph U. Burdick~ of 
Dexter, of the other part. 

"For the consideration hereinafter stipulated to be paid by the 
said Frye, the said Burdick agrees with the said Frye to carry 
·the United States mails, on route between Dexter and Bangor, 
according to the terms of contract made therefor between said 
Frye and the United States, and in accordance with all orders, 
directions, and regulations, no,v existing, or hereafter to be made 
on the part of the United States, and in all things to do and per
form whatever may be required of said Frye, by the United States, 
concerning the carrying of said mails over said route, and to hold 
and save said Frye harmlfiss and free from all expense concerning 
the fulfillment of said contract, orders, directions and regulations; 
it being expressly understood that the contract above referred to 
and the liability of the said Burdick to execute the same, shall not 
extend or continue beyond the first day of July, A. D. 1877. 

"And the saidFrye agrees with said Burdick that, in considera
tion of the performance by said Burdick, of the condition above 
named, commencing the first day of July, A. D. 1873, and con
tinuing to the first day of July, A. D. 1877, unless the rnail shonld 
be discontinued before that time, he, the s_aid Frye, will pay said, 
Burdick eight hundred dollars per year in quarterly payments,. ()ll.: 
the first days of October, January, April and July, of each year,. 
or as soon thereafter as said Frye shall receive payment for the· 
transportation of said mail from the United States. 

" If any part of said route be eurtailed, then said Burdick, shalt 
receive pay in same proportion as to the number of miles cut off." 

The count assigned breaches. 
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Of this agreem'ent the defendants had a counterpart, signed by 
the plaintiff, as a consideration for the promise on their part. 

The defendants contended that the agreement was invalid for 
reasons of public policy. 

The second count sets out a delivery of two horses and other 
property, substantially in the terms of paper B, dated July 1, 
1873, signed by tho defendants, and of the following tenor: 

"This day received of W. A. Frye, two black horses, called 
Hiram and Indian, two bay horses, called FairbrothAr and Jenkins, 
j,wo two-seated wagons, two single harnesses, the above property 
valued at eight hundred dollars, which I agree to keep in good 
order and condition and return the same to W. A. Frye at the 
end of two years, unless paid for." 

The declaration closes as follows: "Yet the said defendants 
have not paid the plaintiff for said property, nor have they kept 
the same in said condition; bnt have so negligently and carelessly 
kept and used said property, that by reason of such negligent and 
careless keeping and using, the same has been greatly damaged, 
injured and rendered of much less value; and part of said wop
erty, to wit: one horse and one wagon, said defendants have not 
kept, but suffered and permitted them to go out of their posses
sion, and to be wholly lost to the plaintiff; and other of said prop
erty said defendants have not kept, but have sold, exchanged and 
delivered the same into the custody of other persons having no 
right thereto, by reason of which the plaintiff has been put to 
great cost and expense to recover the same. To the damage," &c. 

Under the second count, the plaintiff offered in evidence the 
paper marked "B," and claimed damages of the character described 
in that count. But the defendants claimed that, by this paper, 
the title in the articles described in it, passed to them, and that 
the plaintiff was entitled to no action upon it at the date of suing 
out of plaintiff's writ. 

Paper marked "B," is of the same date as paper marked "A," 
written on the same sheet of paper, and was made as part of the 
same transaction, to enable the defendant to perform the agreement 
contained in paper "A," and the defendant contended that paper 
"B," was also invalid for reasons of public policy. 
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The case was taken from the jury and reported for the law court 
to determine upon the case thus stated, whether the action can be 
maintained upon both or either of the connts in the writ. If it 
can, then the action to stand for trial according to such decision ; 
otherwise a nonsuit to be entered. 

0. W. Whitney, for the plaintiff. 

J. Orosby, for the defendants. 

APPLETON, C. J. The law seems well settled that where one 
receives goods and chattels of another on a contract, by which he 
has a r~ght to return them or pa.ya stipulated price for them, the 
property passes and he is regarded as the purchaser. 

And in all the cases to which we have been referred, the contract 
was in the alternative, to return or pay the stipulated price. In 
.Dearborn v. Tu,rner, 16 Maine, 17, the contraet was to return or 
pay. "We are very clear," observes Weston, C. J., "that the 
security of the plaintiff vested in contract; and that Nason having 
the alternative to return or pay, the property passed to him, and 
he was at liberty to sell the cow." In Buswell v. Bicknell, 17 
Maine, 344, it was decided, when an election is given to the party 
receiving a chattel to return it or pay a sum of money, by a given 
day, the property in the chattel vests in him. "It is the option 
conceded to the party receiving," o bscrves ·w eston, C. J., "which 
produces this effect. He may do what he will with the article 
received. If he pays, he fulfills his contract. If he neither pays 
nor returns, he is liable to an action." In Jfolbrook v. Arm
strong, 10 Maine, 31, the cows were to be delivered at the end of 
two years or their value in money. In Perkins v. Douglas, 20 
Maine, 3 L 7, the contract was to return the oxen or pay the stipu
lated price. "It is in the alternative/' observes Shepley, J., "and 
permitted Burton to return the oxen, or pay the money, at his 
election." To the same effect is the case of Hurd v. West, 1 
Cow. 752. 

In the present case the defendant, J oBeph U. Burdick, received 
horses and other property of the plaintiff, for which he and the 
other defendant gave the following receipt: "Dexter, July 1, 1873. 
This day received of W. A. Frye two black horses, called Hiram 
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and Indian, two bay horses, called Fairbrother and Jenkins, two 
two-seated wagons, two single harnesses, the above property val
ued at eight hundred dollars, which I agree to keep in good order 
and condition and return the same to W. A. Frye, at the end of 
two years, unless paid for. (Signed.) Joseph U. Burdick, V. 
Mason· Burdick, surety." 

Here no bargain for the sale of property is shown. The prop
erty is "received" not "bought." No price for each or all of the 
articles is agreed upon. They are only valued. There is no 
promise to pay. 

The contract between the parties, embodied in the writings was 
one of bailment, not of sale. It is not in the alternative. It is 
to keep the property in good order and condition and return the 
same at a stipulated time "unless paid for." The principal in the 
contract is not absolved from his promise to keep and return 
except upon payment. He is bound to return the articles received 
unless paid for. The principal has no title unless on payment. 
V. Mason Burdick is surety-for what i That the property 
received shall be kept in good order and condition and returned 
unless paid for. The promise then to return the goods is obliga
tory unless something else ia done, that is, unless it is paid for. 
The surety is not liable for the price, for none has been made. He 
is surety only that the contract should be performed, and he is not 
to be relieved except upon its performance. 

The contract contains no words of sale. In Sargent v. Gile, 8 
N. H. 325, it was decided that, where one receives goods upon a 
contract by which he is to keep them a certain period, and if he 
pays for them, he is to become the owner, but otherwise, he is to 
pay for the use of them, he receives them as bailee and the prop
erty in the goods is not changed, until the price is paid. In Por
ter v. Pettengill, 12 N. H. 299, one Russell gave the plaintiff the 
following contact. "Received of Porter and Rolf one cooking 
stove and furniture, at twenty-eight dollars, for whjch I am to pay 
$3 per month or return the same, if I do not comply as above." 
Parker, C. J., in delivering the opinion of the court says: ';Russell 

· signs an agreement by which he acknowledges the receipt of the 
stove, the value is fixed, and he is to pay so much a month, or 
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return it. If he failed to pay, it became his duty to return the 
property, and there are no words of transfer, or any thing to indi
cate that the parties intended any thing more than a bailment, until 
the price was paid." In Billinqs v. Tucker, 6 Gray, 368, 369, in 
a lease of a farm and stock, including a yoke of oxen and several 
cows, the lessee covenanted to take good and prudent care of the 
stock and to faithfully return said stock in quantity and quality to 
the lessor, or the value of the same in money, as the lessee may 
elect; said property, if retained, to be appraised by disinterested 
persons at the close of the contract." The lessee sold the oxen 
and two cows and substituted others in thei1· stead; Held that he 
had no right, before the expfration of the lease, to sell the oxen · 
and cows so substituted. 

There can be no reasonable doubt as to the meaning of the par
ties. The one did not intend to part with his title. The other 
did not suppose he was acquiring one. If the title to the prop
erty has changed, the change has taken place without the knowl
edge or expectation of either party and against the intention of 
hoth. Bnt no such change has taken place. The contract to 
safely keep and return was explicit. The defendants cannot be. 
relieved from their liability, unless upon payment. But payment 
has not been made. The contra.et, then, is in full force to keep 
in good order and condition and return, and the defendants are 
liable in damages for its violation. 

By the Revised Statutes of the United States, § 3963, it is 
enacted that "no contractor for transporting the mail within or 
between the United States and any foreign country shall assign 
or transfer. his contract, and all stwh assignments or transfers shall 
be null and void." 

What the contraet of the plaintiff was no where appears in the 
evidence. The contractor has the right to employ others to aid 
him in the performance of his contract. The statutes of the 
United States do not deba1; him from having the assistance of ser
vants. No assignment or transfer of the plaintiff's contract is 
shown. Th.e case is to stand for trial. 

WALTON, BARROWS, DANFORTH, VrnoIN, PETERS and LIBBEY, 

JJ., concurred. 
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WILLIAM A. FRYE vs. MAINE CENTRAL RAILROAD COMPANY. 

Penobscot. Decided September 5, 1877. 

Damages. 

'' Frye agrees to run a stage line from Dexter to Greenville, for the conveyance 
of travel coming from or going to the Maine CtJntral Railroad; the time 
of leaving and arrival to be as follows:- . . . The Maine Central Rail
road Company, in consideration of the above, agrees to give Frye the exclu
sive right of ticketing between Dexter and Greenville for five years from 
July 1, 1872, at rates now being settled by." Annexed to the plaintiff's 
agreement was a table of time of leaving and returning to Dexter, Green
ville and Kineo. 

Held, 1. The tenor, terms and imbject of the contract between these 
parties, and the business carried on under it are not such that the plaintiff 
is entitled to the damages which he suffered in the steamboat business 
between Greenville and Kineo by reason of its breach. The transportation 
of the passengers by the boat wa.s not so connected with that stipulated for 
in the contract by the reference thereto in the contract itself or by the 
natural course of business, that the profits accruing on that part of the 
line, and the damages likely to result there, as well as between Dexter and 
Greenville from a breach of the contract can be deemed to have been in the 
contemplation of both parties at the time they made the contract. 

Held, 2. Upon such a contract as this, the measure of damages is not the 
difference between what plaintiff was to receive as the contract price for 
carrying the through passengers and what it would actually or probably 
cost to carry each passeng~r without reference to any other contract or any 
other business, but is the profits which the plaintiff was in fact able to make 
upon their transportation, taking into account the situation and use of his 
property in the transportation of other passengers, and the carrying on of 
other business over the same route. 

ON EXCEPTIONS. 

AssuMPSIT. 

The jnry retnrned a general verdict for the plaintiffs for 
$7,758.50, with special findings of damages by renson of wrong
ful termination of contract between Dexter and Greenville, 
$5,424; for wrongful termination of contract between Greenville 
and Kineo, $2,260; balance on account, $74.f>0. 

The defendants alleged exceptions, which in the opinion appear. 

F. A. Wilson & 0. F. Woodard, for the defendants . 

.D . .D. Stewart, with A. Sanborn, for th~plaintiff. 
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BARROWS, J. The plaintiff, having been engaged since 1868 
in running a stage between Dexter and Greenville, carrying rail
road passengers on through tickets as well as local passengers, 
and havfog a contract for carrying the mail which was to expire 
July 1, 1873, and being agent for the ·Eastern Express Company, 
from which business and the transportation of freight he realized 
considerable sums annually, and being the owner of stage prop
erty on the line t-o a considerable amount, and having purchased, 
in the fall of 1871, a steamboat to run on the lake between 
Greenville and Mt. Kineo, on the 18th of J nne, 1872, made a 
written contract with the defendants whereby he agreed "to run 
a first class stage line from Dexter to Greenville by the most 
direct line for the conveyance of travel coming from or going to" 
the defendants' railroad, according to a certain time table, the 
details of which were inserted in the contract and ruade subject 
to changes in the time tahle of the R: R. Oo., in consideration of 
which the defendants agreed to give him "the exclusive right of 
ticketing between Dexter and Green ville for the term of five 
years from the first day of July, 1872," at a fixed rate. The time 
table provided that he should leave Dexter at a certain hour, 
arrive at Greenville at a certain time, and leave Greenville for 
Kineo, and arrive at Kineo at the times mentioned in the 
schedule. 

'' Round trip tickets were. issued by the defendants from Boston 
and points east of Boston to Kineo and return by Frye's stages 
from Dexter and by steamboat." The plaintiff was to receive 
$2.50 per passenger each way for passengers carried on through 
tickets. Dissatisfaction arose between the parties. Defendants • 
claimed that there was a failure to perform on the part of the . 
plaintiff, and n0tified him, May 5, 1873, that for that reason they 
ha<l contracted with other parties to do the work from July 1, 
pro;e., and that he must discontinue operations under the contract 
at that time. His contract for carrying the mail expired at that 
same date. Another party secured it for the next four years, and 
he lost the express business because by the rule of the express 
company that was always given to those who had the mail con
tract, to whom also the defendants under .a contract bearing a 
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general similarity to the one previously made with the plaintiff, 
gave the exclusive right of ticketing between Dexter and Green
ville. Hence this snit. 

The jury, under instructions of which the defendants do not 
complain, found that the· defendants had no justification for 
reseinding the contract. There is no motion to set aside the ver
dict as against evidence, nor because the damages were excessive. 
We are to presume that the verdict settles the rights and obliga
tions of the parties correctly, unless there was substantial error 
in certain instructions given by the presiding judge upon the 
question of damages. 

The defendants claimed (1) that the contract did not extend 
to business between Greenville and Kineo and that no damages 
for loss of business and prQfits between those places could be 
allowed, and (2) that the measure of damages was the difference 
between what plaintiff was to receive, which was $2.50 each, for 
carrying the through passengers and what it would actually or 
probably cost to carry each passenger, and this without reference 
to any other contracts or any other business. The judge ruled 
pro forma that the contract did cover the distance between 
Greenville and Kineo, and instruded the jury to find specially 
what amount of damage, if any, the plaintiff' had sustained 
between Greenville and Kineo, if the defendants had wrongfully 
and without sufficient cause terminate~ the contract, and include 
it with the other damages in their general verdict; all which the 
jury did, thus adding the sum of $2,260 to their verdict. 

Touching the second position taken by the defendants, with 
regard to the assessment of damages, the exceptions state that the 
jury were instructed as tollows by the presiding judge: "What 
was the plaintiff to do~ Of what was the plaintiff deprived~ 
The plaintiff is deprived of the exclusive right of ticketing 
between Dexter hnd Greenville for the term of four · years from 
July 1, 1873. The plaintiff had the exclusive right to transport 
passengers from Dexter to Green ville at a specified rate of com
pensation. Now the loss the plaintiff has sustained is the profits 
upon the carriage of passengers between the points indicated." 
The judge then referred to the situation of the plaintiff with 
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regard to his preparation and equipment for the transaction of 
this business in connection with his other business, as we have 
above seen, remarking among other things that "the plaintiff had 
obviously the right and the expectation of passengers from other 
sources, such as way passengers, express profits, &c. Now bear
ing this in mind, what are the elements of damage? The num
ber of passengers; the price of carriage; the cost of carriage; if 
profits, the gains which would have been made are the losses 
which have been sustained. If Frye was so situated that he in 
connection with other business at little relative cost could carry 
passengers cheaply, more cheaply than anybody else, it is his good 
fortune of which he is entitled to reap the benefits. The measure 
of damages then is the loss of profits which would have been 
made by carrying the passengers unq,er the contract as stipulated 
in the contract." 

The stenographer's report of the charge, which comes up with 
the exceptions, shows that the jndge further charged t_he jury that 
"while the bargain of itself might not be valuable to him, yet it 
might be of value to him in connection with his other business 
situated as he was;" that, upon the evidence produced, "the loss 
upon the coaches and horses, if sold, would not be an element of 
damage;" nor would the loss of the plaintiff in attempting to 
carry on the contract after notice from the defendants that they 
had terminated it; nor the loss of the way travel by means of 
the competing line to whieh the defendants transferred their con
tract. "The only loss is his being deprived of the carriage of 
passengers from Dexter to Greenville and back. That is all the 
company agreed to give him; it is all he has lost. The 
measure of damages is just what he has lost by not being per
mitted to perform the contract which he made; that is what the 
gains would have been after deducting the expenses. Whatever 
the cost was, that should be deducted from the receipts whatever 
that was; and the balance is the gain; and the gain only is that 
to which he is entitled. He is entitled likewise to interest, not as 
interest, but by way of damages from the date of the writ." 

We think the defendants have no just cause to complain of the 
substantial overruling of the second position which they took. 

VOL. LXVII. 27 
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If, by reason of its connection with the other business in which 
he was engaged, the plaintiff could transport passengers to and 
from the defendants' cars without largely increasing his necessary 
outlay, the legitimate profits of the contract to him were propor
tionally increased, and the wrongful termination of it by the 
defendants, which the jury have found, necessarily occasioned to 
him a greater loss; and the matters to which reference was made 
by the presiding judge were so obvious in their nature that it 
cannot but be supposed that both parties entered into the con
tract with an eye to them as existing facts. The contract did not 
contemplate the exclusive devotion of the plaintiff's time and 
property to the transportation of the defendants' passengers, nor 
.would there be any propriety in measuring the plaintiff's profits 
in the performance of the qontract and his consequent loss in 
being deprived of it by the standard that the defendants claimed 
to set up. Tho nature of the contract was such that its terms 
would inevitably be affected by the other contracts and business 
to be carried on in connection with it; and the claim that dam
ages for its breach should be estimated "without reference to any 
other contracts or any other business" cannot be sustained. 

The defendants complain particularly of the reference made in 
this connection by the presiding judge to the steamboat business, 
mail contract, express profits and way passengers, and claim that 
the jury were liable to be misled by the mention which the judge 
made of them, inasmuch as the mail con tract and the express 
business ceased to be sources of income to the plaintiff at the 
same time that the defendants rescinded their contract with him. 
But they existed during the year, from the operations and results 
of which the jury were called upon to calculate the damages for 
the remaining four years over which the defendants' contracts 
extended; and their existence or non-existence had a bearing 
upon the amount of profits which the plaintiff could realize from 
the carriage of passengers under this contract. The jury could 
hardly fail to remember the time when they ceased, or to infer, 
from the significant inquiry put by the judge, whether the con
tract would be of any value to the plaintiff or of little value 
unless taken in connection with the situation of other property, 
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that when they ceased it would tend to diminish the profits of the 
plaintiff upon the carriage of passengers under the contract, and 
the loss which he sustained by the defendants' breach of the 
agreement. Or if there was danger of misrecollection or J?-iB
apprehension by reason of the manner in which the judge alluded 
to such a pieee of evidence, it was the duty of counsel to call the 
judge's attention to it on the spot in order that it might be recti
fied. We find in it no just ground of exception. 

Whether the contract was such that the plaintiff was entitled 
to damages for the loss of passengers by his boat from Greenville 
to Kineo, is a question not so readily answered. 

A majority of the court think that, inasmuch as by its terms 
the defendants stipulated to give the plaintiff an exclusive right 
only between Dexter and Greenville, and as he in terms bound 
himself only to furnish the transportation between these points, 
no failure on his part, to arrive at or leave Kineo at the prescribed 
hours or to furnish suitable transportation thither, could be 
imputed to· him as a breach of his contract with them, and that it 
is equally beyond the scope of any legitimate rule of construction 
to hold that the reference in the contract to the hours of reaching 
and leaYing Kineo carried with it an agreement, on the part of 
the railroad company, to give the plaintiff the exelusive right of 
transportation over that part of the route. 

Nor is the majority of the court prepared to hold that the loss 
between Greenville and Kineo falls within the principles that 
authorize and regulate the recovery of consequential damages in 
actions, upon contract, or that it can properly be said that it 
arose according to the usual course of things from the breach 
of the contract itself, or was such as might reasonably be sup
posed to have been in the contemplation of both parties at the 
time they made the contract as the probable result of a breach of 
it. They are of the opinion that the profits which the plaintiff 
might make on that part of the route must be excluded under the 
rule laid down in Fox v. Harding, 7 Cush. 516, 522, as profits 
accruing from another independent and collateral undertaking, 
and therefore too uncertain and remote to be taken into consider
ation as part of the damages occasioned by the breach ot the con
tract in question. 
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As those damages were separately assessed, it will not be neces
sary to send the case to a new trial, if the plaintiff will remit 
the amount added to his verdict by the erroneous ruling. 

Exceptions sustained, unless the plain
tiff remits $2,260 as of the date of 
the verdict. If he so remits, excep
tions overruled. 

APPLETON, C. J., WALTON, DICKERSON, VIRGIN and PETERS, 

J J., concurred. 

HoRACE P. STORER et als. vs. ,JAMES H. HAYNES. 

Penobscot. Decided October 19, 1877. 

Amendment. Bankruptcy. 

An officer by leave of court may amend his return by certifying that he kept 
the execution to a date later than the date named in his first return. 

The Rev. Stat. of the United States,§ 5044, dissolves an attachment on mesne 
process only. n does not relate to proceedings on final process. It does 
not dissolve the lien created by seizure of the property of the debtor on 
execution. 

After judgment of this court charging a trustee, a demand by an officer on 
the trustee by virtue of an execution issued on such judgment within thirty 
days from its rendition, is equivalent to a seizure of the property of the 
debtor on execution, and the creditor's lien by virtue thereof is not dis
solved by the statute above cited. 

ON EXCEPTIONS, stated in the opinion. 

ScrnE FACIAS. 

H. L. Mitchell, for the plaintiffs. 

L. Barker, T. W. Vose & L. .A. Barker, for assignee. 

LIBBEY, J. This is sci re f acias against the defendant as trus
tee of Henry 0. Perry. On the 18th of March, 1876, these 
plaintiffs commenced a snit against said Perry and the defendant 
as his trustee, returnable to the April term of this court, Penob
scot county. The writ was served on the trustee, March 19, 
1876. The action was duly entered at said April term, and judg-
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ment was rendered against the principal defendant and the trus
tee on def~ult, May 16, 1876, and execution was duly issued on 
the judgment, May 19, 1876; and was put into the hands of a 
deputy sheriff for said county, who made due demand on the trus
tee, May 25, 1876. The execution remained in the hands of the 
officer during its life, and he made due return of the demand, and 
nulla bona. The first return of the officer was dated August 16, 
1876, but at the trial he was permitted by the court, against the 
objection of the defendant, to amend his return by certi(ying that 
he kept the execution till the second day of September, 1876. 

The only grounds of defense set up by the defendant were, the 
objections to the officer's return, and that he was notified by 
Joseph B. Hntchinson, December 30, 1876, that he claimed the 
funds in his hands as assignee in bankruptcy of said Perry. Said 
Hutchinson asked leave to appear and claim the funds in the hands 
of the defendant, as assignee in bankruptcy of said Perry, and 
was permitted to do so. Perry filed his petition to be declared a 

bankrupt, in the office of the clerk of the district court of the , 
United States for the district of Maine, July 17, 1876; was duly 
adjudged a bankrupt, and on the 8th of November, 1876, said 
Hutchinson was appointed his assignee, and the estate of said 
Perry was duly conveyed to him by the register in bankruptcy. 

Upon these facts the presiding judge rendered judgment against , 
the defendant, and said claimant excepted. We think the rulings 
correct. 

The amendment of the officer's return was properly allowed. 
Woods v. Cooke, 61 Maine, 215. 

The principal ground relied upon by the claimant is that the 
proceedings in bankruptcy, having been commenced within four 
months from the service of the writ on the trustee, by virtue of 
the Rev. Stat. of the U1~ited States, § 5044, the attachment of the 
goods, effects or credits of the bankrupt in the hands of the trustee, 
by the trustee process, was dissolved, and that the title thereto 
passed to him as assignee absolutely as of the 17th of July, 1876. 
The statute relied upon reads as follows : "As soon as an assignee is 
appointed and qualified, the judge, or when there is no opposing 
interest, the register, shall, by an instrument under hh~ hand, 
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assign and convey to the assignee, all the estate real and personal 
of the bankrupt, with all his deeds, books and papers, relating 
thei·eto, and such assignment shall relate back to the comrrience
ment of the proceedings in bankruptcy, and Ly operation of law 
shall vest the title to all such property and estate, both real and per
sonal, in the assignee, although the same is then attached on mesne 
process as the property of the debtor, and shall dissolve any such 
attachment made within four months next preceding the com- ., 
mencement of the bankruptcy proceedings." The attachment 
referred to in this section is an attachment on mesne process. It 
is such attachment, made within four moriths, &c., that is dis
solved by bankruptcy. It does not relate to proceedings ori final 
process. It does not dissolve a lien created by seizure of the 
property of the debtor on execution, issued to enforce the judg
ment of the court. Wilson v. Oity Bank, 17 Wall. 473. In 
that case judgment was rendered against the debtor in the state 
court by default, execution issued, and on the same day the goods 
of the debtor were seized by an officer on the execution, and 
after the seizure, and before the sale, the' debtor was adjudged a 
bankrupt, on petition of his creditors, filed after the seizure. 
The bankruptcy was within four months of the seizure. The 
officer afterwards sold the goods on the execution, and the court 
held that the proceeds of the sale belonged to the creditor, and 
not to the assignee of the bankrupt. 

If at the time of the commencement of the proceedings in bank
ruptcy. the plaintiffs' lien on the goods, effects or. credits, in the 
hands of the trustee, existed by virtue of the attachment. on 
mesne process only, then it was dissolved, ana the property passed 
to the assignee. 

But we think it did not exist by virtue ?f such attachment only. 
Judgment had been rendered cha1•ging the trustee. Execution had 
been issued against the goods, effects or credits of the debtor in 
the hands of the trustee. It had been put into the hands of an 
officer and · ~emand had been duly made on the trustee within 
thirty days next after the rendition of judgment, and before the 
commencement of the proceedings in bankruptcy. 'rhe execution 
remained in the hands of the officer during its life and was duly 
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returned. The judgment charging the trustee is a determination 
by the court that he had goods, effects or credits of the debtor 
in his hands and possession, and that they were duly attached. If 
not demanded of the trustee by an officer, by virtue of an execu
tion, within thirty days next after final judgment the attachment of 
them on the original process is dissolved; if so demanded the attach
ment becomes absolute and the creditor's lien is perfected. The de
mand by the officer by virtue of the execution is a seizure, on fi.qal 
process, of the goods, effects or credits in the hands of the trustee. 
It is equivalent to a seizure by an officer, by virtue of an execution, 
of goods attached on the original writ, within thirty days from 
the re'ndition of judgment. If the execution remains in the 
hands of the officer during its life, so that he may receive the 
goods, effects or credits if delivered to him by the trustee, and 
apply them in satisfaction thereof, and is duly returned unsatisfied, 
the personal 'liability of the trustee becomes fixed, unless he can 
show some legal defense ; but this personal liability results from 
his refusal to deliver the goods, effects or credits in his hands, to 
which the creditors' lien had become absolute by the demand by 
virtue of the execution. 

The res11lt is that the bankruptcy of the debtor, upon the facts 
of this ca.se, did not dissolve the plaintiffs' lien on the goods, 
effects or cr~dits of the debtor, in the hands and possession of 
the trustee. Exceptions overruled. 

APPLETON, C. J., DICKERSON, DANFORTH, VIRGIN and PETERS 

J J ., concurred. 

STATE vs. DANIEL W. GARLAND, appellant. 

Penobscot. Decided October 19, 1877. 

Trial. 

A person charged with a misdemeanor, either by complaint or indictment, 
can be tried in his absence only at his request and by leave of court. 

0 N EXCEPTIONS. 

SEA.ROH AND SEIZURE PROCESS. 

• 
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The respondent was arrested upon a search and seizure process, 
and bronght before the police court of Bangor. Upon arraign
ment, he pleaded not guilty, and, being adjuuged guilty, appealed 
to this court, and recognized with sufficient sureties to prosecute 
his appeal at the :February term thereof, A. D. 1877. The 
appeal was duly entered, and the respondent appeared in person 
ready for trial. Subsequently, the respondent being personally 
absent, but his attorney being present in court, the county attor
ney called the case for trial, and the respondent, by his attorney 
duly authorized, moved that the case proceed to trial in the 
respondent's absence, claiming that he was legally entitled to 
appear by attorney at the trial of said cause; the county attorney 
objecting, but not asking to have the bail defaulted, nor was the 
principal or bail defaulted. 

Whereupon, the court overruled the motion, ruling that the 
respondent must appear in person, aud was not entitled, as matter 
of right, to appear by attorney, and be tried in his absence; to 
which ruling the respondent except~d. 

S. F. Humphrey & F. JI. Appleton, for the defendant. 

J. Hutchings, county attorney, for the state. 

DANFORTH, J. The exceptions in this case have been prema
turely presented to this court, as the result, even if they are over
ruled, does not make a final disposition of the case. Bnt as the 
question raised has been fully argned, we proceed to consider it. 

The question is whether a person accused, by complaint, of a 
misdemeanor, tried and convicted before a magistrate can, on 
appeal, appear by an attorney aud as matter of right demand 
a trial in his absence. This right is certainly not given him by 
any statute, or the constitution of this state. 

It wonld also seem to be in violation of the fundamental prin
ciples of the common law as applied to the prosecution of crim
inal cases. 

In order to punish crimes, whether large or small, it is neces
sary that the court should not only have jurisdiction of the 
party charged, but control of his person. This must be conceded 
in a case where the punishment is, or may be, imprisonment; but 
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under our law it can hardly be less so where a fine only can he 
imposed. In such case no way is provided for the collection of 
the fine but by imprisonment; and hence in all cases it is a part 
of the sentence that the convict stand committed until the fine be 
paid. In the case at bar the statute expressly provides that, in 
default of payment of the fine, there shall be an imprisonment of 
thirty days, or instead of the flue the sentence may be three 
months imprisonment. R. S., c. 27, § 35. 

Hence, by positive provisions of law, when a complaint is made 
or an indictment found, the court may at once issue its warrant 
for the apprehension of the accused, and when arrested and 
brought before the court, he can be released only by giving bail 
for his appearance at such time as the court shall order. Thus, 
by well established rules of law, the personal attendance of the 
the defendant may be compelled, with no provision by which he 
can avoid it. The result is, the purpo.se to be accomplished and 
the means provided to secure its accompli.shment, are inconsistent 
with the right of absence claimed. 

There may be, and often are, cases where it is both safe and 
convenient to proceed with the trial in the defendant's absence. 
Therefore, by a long course of practice and in some cases by 
statute authority, a discretionary power has been exercised in this 
respect. We think the authorities relied upon in the argument 
are susceptible of an explanation consistent with this view and 
will not sustain the right claimed, except perhaps in a few 
instances where they refer to proseeutions criminal . in form, but 
partaking of the nature of a civil remedy. Some will be found 
upon examination to be cases where the defendant WdS urging 
objection to proceedings had in his own voluntary absence, others 
where the appearance by attorney was by the express or implied 
consent of the court. 

In this state and in Massachusetts the courts will decline to 
hear the attorney of one who has escaped from its control. 
Anonymous, 31 Maine, 592. Commonwealth v. Andrews, 97 
Mass. 543. It is true in these cases it does not appear whether 
the crime charged was a felony or otherwise, but no notice is 
taken of anysuch distinction and the rule laid down is sufficiently 
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broad to include both. In Comyn's Digest, Attorney B. 5, it is 
said that in the trial of a misdemeanor the accused may appear 
by attorney as a matter of favor. 

Bacon in his Abridgment, vol. 1, Attorney B., says for any 
"crime nnde~ the degree of capital, the defendant may, by the 
favor of the conrt, appear by attorney." In Rex v. Hann, 3 

Burrow, 1786, where the qnestion was argned upon a motion 
addressed to the discretion of the court, asking that the respond
ents might be excused from appearing, the motion was refnsed, 
and "the general doctrine laid down by the oonrt, and agrP.ed by 
the counsel on both sides, was that though such a motion was 
subject to the discretion of the court, either to grant or refuse it, 
where it was clear and certain that the punishment would not be 
corporal; yet, it ought to be denied in every case where it was 
either probable or possible that the punishment would be cor
poral." 

Such doctrine under such circn mstances could not have been 
laid down, if there had been any law, statute or otherwise, incon 
sistent with it without some recog~ition of such law. This matter 
was carefully considered by Curtis, J., in United States v. Mayo, 
1 Curt. 433, and the conclns ion reached that "it is in the discre
tion of the court to allow one indicted for a mi&demeanor to plead 
and defend, in his absence, by an att0rney ." In 1 Bennett and 
Heard's Leading Criminal Cases, 439, a large number of cases are 
cited to show that in prosecutions for misdemeanors, or crimes 
not punishable by imprisonment, the respondent may appear by 
attorney, the author adding that "it is undoubtedly discretionary 
with the court, whether they will allow a defendant to be absent 
during the trial of even a misdemeanor." Thus, by all the 
authorities, while it is held discretionary with the court to permit 
the trial to proceed in the defendant's absence, it is only a matter 
of discretion and will be permitted only for urgent reasons, 
especially when, as in this case, the punishment may be by impris
onment. 

Nor does it change the case that the prosecution is before the 
court upon appeal. It is true that the defendant has pleaded in 
the court below, and is not called upon to plead anew. It is not 



STATE V. G.A:RLAND. 427 

the plea that is wanted so much as the person himself, that in case 
of conviction his punishment may be sure. Besides there is much 
force in the suggestion of Justices Wilmot and Aston in Rex v. 
Hann, "that even where the punishment would most prohably be 
only pecuniary, yet in offenses of a very gross and public nature 
the persons convicted should appear in person, for the sake of 
example and prevention of like offenses being committed by othe1· 
persons; as the notoriety of their being called up to answer crim
inally for snch offenses would very much conduce to deter others 
from venturing to commit the like." 

But in this matter it is hardly necessary to look for authority 
beyond our own statute. R. S., c. 134, § 22, provides that persons 
indicted for an offense less than felony, "at their own request and 
by leave of court, may be tried in their absence by their attor
ney." This provision covers the whole ground involved in the 
question under consideration and is of course decisive of it, so far 
as relates to indictments. It is more lib3ral, perhaps, than the 
common law, as it allows the trial in the defendant's absence, 
even though the punishment may be by imprisonment. Still it 
allows it only as matter of discretion. It is however claimed 
that it refers to cased of indictment only and not to those begnn 
by complaint. But we must consider it applicable to the latter 
as well as the former. It is in, and part of, the chapter entitled 
''proceedings in court in criminal cases.'' The subdivision under 
which it is found is entitled "Bail, arraignment and

1 
trial of pris

oners." All the proceedings apply as well to appealed cases as 
indictments, and no other proceedings are prescribed in court for 
appeals so far as relates to the trials. This would seem to be 
sufficient authority for the guidance of the court, at least until 
something more binding is shown. Certainly we can admit the 
opposite doctrine only upon authority which could not be 
opposed; for, while it may be safe to trust the court with a discre
tion in this matter, it would be disastrous in the extreme, if not 
subversive of all force and effect of trials in cases of misde-
meanor, to give the defendant a right to be tried in his absence. 

Exceptions overruled. 

APPLETON, 0. J., DICKERSON, VIRGIN, PETERS and LIBBEY, JJ.," 
concurred. 
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STATE vs. WILLIAM MoRsE. 

Penobscot. Decided October 25, 1877. 

Witness. 

Evidence is not admissible to prove the general reputation of a witness to be 
bad. 

ON EXCEPTIONS. 

lNmcTMENT for an assault on Marietta Snow with intent to com
mit a rape. 

The respondent introduced testimony to prove that the reputa
tion of said Marietta Snow for truth and veracity was bad. He 
also off~red testimony to prove that her general reputation was 
bad. The presiding justice ruled that this testimony was inadmis
sible, and rejected it ; but ruled that te3timony might be received 
to show that her general reputation for chastity was bad, but 
none was introduced. The verdict was guilty; and the defendant 
alleged exceptions. 

IJ. Sanborn & .A. Sanborn, for the defendant. 

J. Hutchings, county attorney, for the state. 

APPLEToN, 0. J. The question presented by the exceptions is 
whether inquiries as to the character of a witness as affecting his 
testimonial trustworthiness are limited to his reputation for truth 
and veracity or whether they may be extended to his general rep
utation. In judicial proceedings the character of a witness for 
truth and veracity are primarily important. No particular crime · 
or immorality can be proved against a witness. If it could be 
done, the issues might be as numerous as the witnesses; and the 
attention of the jury would be diverted from the consideration of 
the question submitted to their determination. · Accordingly it 
has been held in this state that the general reputation of a wit
ness is not a proper subject of inquiry for the purpose of impeach
ing his veracity. Phillips v. Kingfield, 19 Maine, 375, 378. 
State v. Bruce, 24 Maine, 71. So in Massachusetts, the question 
what is the reputation of a witness for integrity cannot be put for 
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t~e purpose of discrediting him, but only the question what is his 
general reputation for truth. Quinsigamond Bank v. Hobbs, 11 
Gray, 250. 

Nor was the evidence receivable to affect the character of the 
complainant upon whom the rape was charged to have been com
mitted. Because a woman may have a bad reputation, it is no 
reason why an offense should be committed upon her person 
or why an offender committing it should escape with impunity. 
Such is the rule here. It was held not competent on an indict
ment for murder to prove that the deceased was well known to be a 
drunken, quarrelsome, savage and dangerous man. State v. Field, 
14 Maine, 244. Corn. v. Hilliard, 2 Gray, 294. Oom. v. Mead, 
12 Gray, 167, 168. The court, gave the defendant permission to 
introduce_ evidence that the complainant's character for ~hastity 
was bad, but none was offered. The defendant has, no just ground 
of complaint. State v. Forsliner, 43 N. H. 89. State v. Knapp, 
45 N. H. 148. Exceptions overruled. 

DrcKERSoN, DANFORTH, VrnGIN, PETERS and LIBBEY, JJ., con
curred. 

INHABITANTS OF LEVANT, petitioners for certiorari, vs. CouNTY CoM
MISSIONERS OF PENOBSCOT COUNTY. 

Penobscot. Decided October 31, 1877. 

Certiorari. County Commfasioners. 

A writ of certiorari lies to correct proceedings of county commissioners. 
Generally, a writ of certiorari is grantable only when it appears that otherwise 

some injustice would be done ; but the court will not refuse the writ on petition 
of a proper party where the tribunal bas no jurisdiction. 

The practice is to hear the whole case on the petition for certiorari; but where 
the case is befor!J the court on the writ, all evidence extrinsic to the record is 
excluded. 

If the original record of the county commissioners be defective, it may be amended 
in accordance with the facts at any regular session. 

The answer of the county commissioners to a petition for certiorari should con
tain a full detailed statement of the facts proved and the rulings thereon, so far 
as the points complained of in the petition are concerned. The answer, when 
completed, signed and sworn to, is conclusive on all matters of fact within their 
jurisdiction. · 
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The application to the assessors for abatement of taxes need not be in writing 
unless they require it. · 

Where, on a petition for certiorari against county commissioners for their action 
in the abatement of a tax, the question put by the assessors and the answers 
thereto became material and did not appear in the record, this co?rt discharged 
the petition for further hearing at nisi prius, to the end that the commissioners 
make a retnrn under oath stating therein what inquiries in writing, if any, were 
put by the assessors at the time the applicant handed in his list, together with 
the applicant's replies thereto and the rulings of the commissioners upon the 
inquiries and answers. 

Practice in cases of certiorari stated. 

ON REPORT. 

PETITION for certiorari representing as follows : 

"That at a court of the county commissioners, for said county, 
held at Levant, by adjournment en November 17, 1875, the peti
tion of Daniel Hall of said town, was presented, praying for an 
abatement of the taxes assessed to him by the assessors of said 
town, for the year 1875, and a hearing was had thereon; and the 
said county commissioners upon said petition, undertook to abate 
said tax, and adopted certain proceedings for that purpose, which 
are recorded and fully appear in the records to be adduced and 
exhibited herein. It-

"And your petitioners represent and show that said county 
commissioners had no jurisdiction of said petition, and their acts 
in making said abatement were erroneous, and the records thereof 
are erroneous and illegal in the several particulars, and for several 
causes, which are recited and annexed to this petition and made a 
part thereof, upon which your petitioners rely for its support. 

"Wherefore, your petitioners pray that this court will issue its 
writ of certiorari, ordering the said county commissioners to cer
tify their records relating to the abatement of said tax, that they 
may be presented in court, to the end that the same or so much 
thereof as may be illegal, may be quashed." 

The causes of error assigned were as follows 
"1st. Because it does not appear in said county commissioners' 

records that said Daniel Hall made true answers to all proper 
questions, in writing, which were put to him by the assessors of 
said town in relation to his list or inventory there produced by 
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him. Nor, is it true, in fact, as will be seen by the following 
questions put by said assessors and the answers thereto made by 
said Hall: 

"Ques. 1st. Has your wife, or any member of your family, any 
money not included in your schedule? Ans. They have not. 

" Ques. 2nd. Have you any money in savings banks? Ans. I 
gave in all liable to taxation. 

"Ques. 3d. Who owes you the two hundred dollars given in 
in your schedule ? Ans. I will not answer that question. 

"Qnes. 4th. Do you object to tell who owes you and whom 
you owe ? · Ans. I do. 

"Ques. 5th. Did you strike any balance in your accounts when 
you got the two hundred d0llars, given in by you? Ans. It is 
no matter, sir. 

" Ques. 6th. I think you had better answer these questions or 
we may tax you with more? Ans.· I expect it, sir. 

"Ques. 7th. Then you will answer no questions as to the situa
tion of your money? Ans. No, sir; it is not proper. I have 
sworn to my inventory and that is enough for you, sir. 

" 2nd. Because it does not appear in said county commissioners' 
records, nor is it true, in fact, that any written application was 
made to said assessors to abate said tax, or that they gave judg
ment not to abate from which an appeal would lie to said com
missioners." 

The following is a copy of the record: 

"Having fully heard the parties, examined the testimony of 
their witnesses, and listened to the arguments of counsel, and hav
ing duly and carefully considered the same, we find that the asses
sors of said town for the tax year beginning on the first day of 
April, A. D. 1875, gave notice to the inhabi'tants as required by 
section 65 of the revised statutes of this state. 

" We find that Daniel Rall, the petitioner in this case, was an 
inhabitant of said town on the first day of April, A. D. 1875. 

"We find and adjudge that the said petitioner, at the time and 
place designated by the assessors in th'eir said notice, made and 
personally brought into them, a true and perfect list of all his 
estate, real and personal, not by law exempt from taxation, which 
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he was possessed of on the first day of April of that year, and 
that he produced said list to 1the assessors, and at their request 
duly swore to its truth. 

"We find and adjudge that said petitioner, then and there 
answered certain proper inquiries as to the nature and situation of 
his property, made of him by the assessors, and that he was not 
required to reduce his answers to writing, or to subscribe and 
make oath thereto. 

"We find and adjudge that said petitioner was assessed and 
taxed a state, county and town tax in said town for said tax year 
by the assessors thereof, on property- that he was not possessed of 
on said first day of April, or liable to taxation for, and which was 
not on the list by him made\ brought into the assessors and sworn 
to as aforesaid, to wit: the sum of eight hundred dollars, money, 
on hand and at interest, and to that extent he was overrated. 

"We find that the rate per cent. of said taxation was, in all two 
cents and three and one-half mills on each and every dollar, and 
that the total of said state, county and town tax on said eight 
hundred dollars, was eighteen dollars and eighty cents. 

,~We find and adjudge that the petitioner after said assessment, 
and before he applied to us, duly made application to said asses
sors within the time required by law to abate the tax on said eight 
hundred dollars and that they refused so to do. 

"We therefore adjudge and order that the petitioner, the said 
Daniel Hall, be relieved from the tax upon said eight hundred 
dollars, and that said tax be abated and that he be reimbursed 
from the treasury of the town, aforesaid, the amount of the tax 
on said sum, to wit: eighteen dollars and eighty cents; and that 
said town pay into th~ county treasurer within sixty days, the inci
dental charges arising under our action, amounting to fifty-one 
dollars and seventy-two cents, taxed as follows: [Items omitted.] 
(Signed) William H. Chesley, B. B. Thomas, W. B. Ferguson, 
Commissioners of Penobscot county. 

"And thereafterwards, on the 28th day of December, the said 
inhabitants of Levant, by their attorneys, Barker & Son, filed 
their objections in writing to the report of said county commis
sioners, aud the petition was thence continued to this term. 
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"And now said objections having been considered by the county 
commissioners are overruled. 

"And now all proceedings thereon are closed." 

A trne copy. Attest: James H. Burgess, clerk. 

The substance of other documents and proofs, so far as they 
are material, appear in the opinion. 

L. Barke1·, T. W. Vose & L. A. Barker, for the petitioners. 

J. llutcliings, county attorney, for the respondents. 

VIRGIN, J. By the provisions of R. S., c. 77, §§ 3 and 4, this 
cou~t "has the general superintendence of all inferior courts for 
the prevention and correction of errors and abuses, where the law 
does not expressly provide any remedy; and it may issue writs of 
error, certiorfl,ri, mandamus, prohibition, quo warranto, and all 
writs and processes necessary for the furtherance of justice or the 
execution of the laws." The law not having "expressly provided 
any. remedy" for correcting the errors of the board of county com
missioners in their adjudications relating to the abatement of taxes, 
parties aggrieved by their decisions in matters oflaw, may, under 
the general authority contained in the above provisions, seek 
redress in this court. 

A writ of certiorari is, in some respects, similar to a writ of 
error, and in others, dissimilar. The former, unlike the latter, is 
not a writ of right and it lies where the proceedings sought to be 
revised, like those now under consideration, are not according to 
the course of the common law. R. S., c. 102, § 13. 

Generally a writ of certiorari is grantable only at the sound dis
cretion of the court, when it appears that otherwise some injus
tice would be done. Rand v. Tobie, 32 Maine, 450. If the tri
bunal whose record is sought to be quashed had jurisdiction and 
the error assigned mere matter of form and substantial justice 
was done, a denial of the writ is no violation of the party's essen
tial rights. West Batli'v. Oo. Oom. 36 Maine, 74. Furbush v. 
Cunningham, 56 Maine, 184. If, however, the tribunal had no 
jurisdiction in the premises, the court, on petition of a proper 
party, (Bath B. & T. Oo. v . .Magoun, 8 Maine, 292) will not 

VOL. LXVII. 28 
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refuse the writ, the wrong and injnry in such cases consisting in 
the· assumption and exercise of an authority not conferred by law. 
Bangor v. Co. Oom. 30 Maine, 270. Goodwin v. Co. Com. 60 

· Maine, 328, 330. State v. Madison, 63 Maine, 546, 550. .Fair
field v. Co. Com. 66 Maine, 385. Winslow v. Oo. Com. 37 
Maine, 561, so far as it is inconsistent with the last proposition, is 
not sound law. 

The statute leaves the practice in matters of this kind as "here
tofore established, and subject to such further regulations as may 
from time to time be made by the court." R.· S., c. 102, § 13. An 
examination of the reported cases in this state shows that the 
course of procedure has not been so uniform in some respects, as 
is desirable; and we have found much hesitation and uncertainty 
in the proceedings at nisi prius. It has been the invariable prac
tice, however, to hear the whole case upon the petiti?n; and from 
this fact, the judgment on the petition granting the writ, has in 
some instances been errone0t1Rly deemed by the parties, ipso facto, 
a quashing of the reMrd. State v. Madison, 63 Maine, 546. 
All the anthorities concur in excluding all evidence extrinsic to 
the record when it is before the court on the writ. But it is oth
erwise in the hearing on the petition for the writ. As the peti
tion for a writ to quash the record, in cases within the jurisdiction 
of the inferior tribunal, is addressed to the discretion of the court, 
in the hearing on the petition the court is not limited by the 
record with its infirmities in matters of form; but will enlighten 
its discretion by inquiring into so much of the proceedings under 
revision as will enable it to deal with the substantial justice of the 
case. And to this end we consider the proper procedure and the 
better practice to be, in general terms, as follows : 

The petitioner should have a direct interest in the proceedings 
sought to be quashed. The petition should set out, among other 
things, such of the proceedings as the petitioner desires to have 
revised, bearing in mind that the writ . deals only with errors iu 
law, and not with the evidence unless some question of law is 
raised in relation thereto. Notice must be served upon the tribu
nal to which the writ if granted will be addressed. Such tribunal 
is the only real party respondent; although other parties may 
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appear to maintain or object to the proceedings and be subject to 
costs. R. S., c. 102, § 14. 

The respondent tribunal should file an answer under oath, set
ting out therein (when not annexed to the petition) a copy of the · 
·record. If the original record be defective, it may be amended 
by the tribunal in accordanre with the facts, at any regular ses
sion. Dresden v. Oo. Uom. 62 Maine, 365. Lapan v. Oo. Oom. 
65 Maine, 160. If it do not contain a full detailed statement 
of the facts (not evidence) proved, and the rulings thereon so far 
as the points complained of in the petition are concerned, so as to 
enable this court to determine the questions of law raised, such 
omissions should be supplied in the answer. When completed 
and signed and sworn to by the members of the tribunal whose 
proceedings they are, the answer, being in the nature of a return, 
is conclusive in all matters of fact within its jurisdiction. If the 
tribunal does not appear and file their answer so that the case 
may be decided upon its merits; or willfully refuse to make a full 
statement of facts and rulings; this court having full power to 
correct "abuses" as well as "errors," may require such state
ment to be certified together with the record R. S., c. 77, § 3. 
Hendon v. Oo. Uom., 2 Allen, 463. 

Whenever the case was within the jurisdiction of an inferior 
tribunal, it is not competent for the petitioner to contradict the 
record or .return; but when extrinsic evidence is introduced by 
the respondents, tending to show that substantial justice does not' 
require the proceedings to bo quashed, then the petitioner may 
introduce like evidenee in rebuttal. Such is the well established 
practice in Massachusetts. Farmington Riv. W. P. Co. v. Oo. 
Oom. 112 Mass. 206. Great Barrington v. Oo. Gom. 112 Mass. 
218. Tewksbury v. Oo. Oom. 117 Mass. 563. W. & N. R. R. 
Oo. v. R. R. Com. 118 Mass. 561. 

The petition sets out two alleged errors, the second of which 
is that the application to the assessors for abatement was not in 
writing. 

Tlie statute does not in terms require either the application to 
the assessors ( c. 6, § 68) or the one to the commissioners(§ 69) to 
be in writing. The latter board, however, is a quasi court of 
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record, having the same clerk in the respective counties as the 
judicial courts, Keeps a record of its official proceedings, renders 
judgments, and issues legal processes, etc. R. S., c. 78, §§ 7 et 
seq. The application to this board, making a part of its record, 
must necessarily be in writing. It is altogether different with the 
board of assessors. It is not required to keep any record _of its 
doings in relation to abatement. And while a written application 
to the assessors might be convenient, and may properly be 
required by the assessors, especially where large amounts or 
numerous items of property are involved, still, in ordinary cases, 
we perceive no controlling reason why, when not expressly 
requested by the assessors, the application to them need be in 
writing. In this case the assessore did not request it; and not
withstanding the inexcusable conflict as to what item of property 
abatement was claimed, the commissioners found and adjudged 
that the applicant seasonably and "duly made application to the 
assessors to abate the tax on said eight hundred dollars, and that 
they refused so to do." 

The other alleged error is, substantially: That the applicant 
(Hall) did not "answer all proper inquiries in writing, as to the 
nature and situation of his property;" and that he absolutely 
refused to answer some of them. 

The record recites that the commissioners found and adjudged 
that the petitioner (Hall) answered "certain proper inquiries," 
etc. This is o,bviously insufficient. It is not enough that he 
answered "certain proper inquiries" unless they comprised "all" 
such as were put to him by the assessors. R. S., c. 6, § 67. 

Instead of amending their record (as they would have a right 
to do, at any regular sos~io11, if the facts warranted it) or supply-• 
ing the facts upon this point, together with their ruling thereon, 
by way of an a11swer or return to this petition, as hereinbefore 
mentioned, it is attempted to show them by the testimony of two 
of the commissioners. Commissioner Thomas testified : "We 
considered this controversy" (whether Hall refused to answer 
certain specified questions, etc.) ''and the statements and feeling 
that existed between them," (Hall and the assessors) "and we 
came to the conclusion from the slight acquaintance that we had 
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with the law and law decisions, that he had answered all proper 
questions ; and we so decided." Commissioner Ferguson testi
fied : "Mr. Barker moved that the case be dismissed for want of 
jurisdiction, for the reason that the questions were not properly 
answered; and we retired and overruled that, and decided that 
we had jurisdiction, and that he had answered the questions suffi
ciently to entitle him to an appeal." The third commissioner did 
not testify. 

The assessors testified in substance, that they read to Hall 
certain specific questions in writing, and took his answers in 
writing as he gave them. Hall testified that some of the ques
tions as testified to by the assessors and his answers thereto~ were 
correct, and others not; but denied that he refnsed to answer any 
question. 

While this conflicting testimony may account for the peculiar 
language of the record-''that he answered certain proper 
inquiries," etc.,-the supplement to the record furnished by the 
foregoing testimony of two of the commissioners is quite as 
defective as the record itself, in not stat~ng the faets upon which 
the commissioners based their ruling. This is matter which goes 
to the jurisdiction of the commissioners. From the conflicting 
testimony of Hall and the assessors, it was the duty of the com
missioners to find the real facts; what specific questions, if any 
were put, and the respective answers by Hall thereto. This court 
can only pass upon the law of the case; and the law cannot be 
tested until the facts to which it was applied by the commis
sioners, are before us. If the assessors did make the inquiries in 
writing and receive the answers as they have testified, the rnling 
of the commissioners was dearly erroneous, and they had no 
jurisdiction. Lanibard v. Oo. Oom. 53 Maine, 505. 

Our conclusion, therefore, is that the report must be discharged 
and the case stand for further hearing at nisi prius, to the end 
that the commissioners may make a return under oath, stating 
therein what inquiries in writing, if any, were put by the assessors 
to Hall at the time he handed in his list, together with Hall's 
answers thereto and the ruling of the commissioners upon such 
inquiries and answers. Until such return .is made no question of 
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law upon this jurisdictional branch of the case is properly before 
us, as we cannot know upon what facts our judgment is to be 
founded. Tewksbury v. Oo. Gom. 117 Mass. 563, 565-6. 

Gase to stand for hearing. 

APPLETON, 0. J., DICKERSON, DANFORTH, PETERS and LrnBEY, 
JJ., concurred. 

N .ANCY DoRR, administratrix, vs. THE PmENIX MuTU.AL LIFE 

INSUR.ANOE COMP.ANY. 

Penobscot. Decided December 19, 1877. 

Insurance. 

Where by the terms of an endowment policy it is agreed that• in case, after a 
payment of two premiums, the assured ceases fo make the payment of addi
tional premiums at the stipulated time, the company shall ''only be liable for 
the payment of a part of the sum insured proportionate with the annual pay
ments made, for which a new policy shall be issued if applied for within 
-twelve months," the company are liable during such twelve months for such 
proportionate sum and in case of death within said twelve months, the admin
istrator of the assured may sue for and recover such proportionate sum upon 
due proof of death and notice to the company. 

It is not required in such case to surrender the policy and demand a new one ; for 
no policy upon the life of a dead man can properly issue. 

ON REPORT. 

AssuMPSIT. 

F. A. Wilson & 0. F. Woodard, for the plaintiff. 

8. 0. Andre'ws, for the defendants. 

APPLETON, 0. J. The defendants on June 29, 1872, in con
sideration of . and of the sum of fifty-three dollars and 
seventy-two cent~ to them auly paid by William H. Dorr, and of 
the annual payment of a like amount on or before the 29th day 
of June, in every year during the continuance of the policy, 
assured the life of said Dorr, in the sum of one thousand dollars 
payable at the defendants' offic~ in Hartford, Conn., to said Dorr, 
his executors, administrators or assigns on June 29, 1892, when 



DORR V. PH<ENIX LIFE. 439 

he should attain the age of sixty-five years; or should he die 
previous to that age, in ninety days after due notice and proof of 
his death, to his executors, administrators or assigns after deduct
ing any indebtedness to the company on account of the policy. 

"It being understood and agreed that, if, after the receipt by 
this company of not less than two or more annual payments, _this 
policy should cease in consequence of the non-payment of 
premiums, then upon a surrender of the same, provided such sur
render is made to the company within twelve months from the 
time of such ceasing, a new policy will be issued for the value 
acquired under the old one, subject to any notes that may have 
been received on account of premiums, that is to say, if payments 
for two or more years have been made, it will issue a policy for 
2-20 of the sum originally insured; if, for three years, for 3-20, in 
the same proportion for any number of payments, without sub
jecting the insured to any ·subsequent charge, excepting the inter
est annually in advance on all premium notes unpaid on this 
policy." 

The policy was issued and accepted by the assured upon the 
following express conditions and agreement: 

"2d. If the said premiums shall not be paid, at the office of the 
company in. the city of Hartford, or to an aget1t of the company 
on his producing a receipt signed by the president or secretary 
on or before the date above mentioned, then if interest has been 
regularly paid in advance on all premium notes given by the 
assured, in every such case the said company shaU only be liable 
for the payment of a part of the sum insured proportionate with 
the annual payments made, for which a new policy shall be issued, 
if applied for within twelve months, as above specified, and this 
policy shall cease and determine." 

It is admitted that William H. Dorr paid two annual premiums 
in accordance with the terms of his policy: one, as of June 29, 
1872, and one, as of June 29, 1~73 ; that he failed to pay th.e 
premium due June 29, 1874; that he died on .March 4, 1875; 
that neither Dorr nor his Rdrninistratrix applied for a paid-up 
policy during the time in which the assured would have been 
entitled to it under the terms of the policy ; that the po1icy was 
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n'ot surrendered within two years from the time of the last annual 
payment, and that all the requirements of the policy in regard to 
notice and proof of death have been complied with by the plain
tiff. 

Is then the plaintiff entitled to recover "a part of the sum 
insured proportionate with the annual payments made?" 

It is apparent that to a certain extent the policy is non-forfeit
able. 

By the second condition nnder which the policy was issued and 
accepted, the provision is inserted that "the said company shall 
only be liable for the payment of a part of the sum insured pro
portionate with the annual payments made, for which a new 
policy shall be issned if applied for within twelve months," &c. 
This language is restrictive, limiting the amount of liability, but 
implying liability within the limitation imposed. 

By the third condition, it is provided "in every case when this 
policy shall cease and determine or become or be null and void 
for any cause other than non-payment of premiums, then all pay
ments thereon shall be forfeited to the company." It is obvious 
that payments are not to be forfeited to the company merely 
because there may have been non-payments. When the for
feiture is for cause other than non-payment, all payments are for
feited. When the policy ceases and determines for non-payment, 
the assured still is protected in ''a part of the sum insured, pro
portionate with the annual payments." 

The rule is well established, that in the interpretation of a 
policy, it must be liberally construed in favor of the insured, so as 
not to defeat without a plain necessity his daim to indemnity, 
which it was his object to secure, in making the insurance. 

Now Dorr, having failed to pay the annual premium due on 
June 29, 1874, had a right to a new policy, if applied for at any 
time withip_ twelve months after that date, upon the surrender of 
his policy. No fnrther payment was required. Nothing more 
was to be done but to apply for his new policy. Dorr then up to 
June 29, 1874, was insured for the foll amount specified in his 
policy. After that date to the time of his death on March 4, 
1875, he was insured for "a part of the sum insured proportionate 
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with the annual payments made." Mound Oity M. L. Ins. Go. 
v. Twining, 4 Bigelow, Life & Accident fos. :U.ep. 75. 

The insured had ;e·rtain rights up to the day of his death. 
Had he applied for a new policy and obtained it, there would 
have been no question of the defendant's liability. Had the 
policy been refnsed, a court of equity would have afforded an 
adequate remedy. Gerrish v. German Ins. Go. 55 N. H. 355. 

Upon the death of Dorr, the contingency provided against by 
the policy occurred. The demand of the company for a new 

, policy by the administratrix would have been an idle ceremony, 
for a policy cannot issue upon the life of a dead man. · The cbm
pany has received all which it was entitled to have, jf made liable 
for 2-20 of its original liability. All else was of form rather 
than of substance. 

The main difference between this case and that of Chase v. 
Phmnix lJfut. Life Ins. Go. 67 Maine, 85, is that that was labeled 
'"a non-forfeitable life poliicy" in capital letters; but the terms 
and conditions of the policy al'e almost verbally identical with 
the one under consideration; and the reasoning, upon which that 
decision rests, is eq nally applicable to the policy before us. The 
doctrine of that case is fully sustained by other decisions i1t anal~ 
ogous cases. Olide v. Northwestern .JJfutual Life Ins. Go. 5 

Bigelow L. & A. Ins. Rep. 145. Hull v. Northwestern lJf. L. 
Ins. Go. 39 Wis. 397. 

Judgnient for plaintiff for $100 
and interest from Feb. 4, 1876, 
as by agreement. 

W .ALTON, DANFORTH, VmmN, PETERS and LIBBEY, JJ., con
curred. 
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JosEPH W. HARRIMAN, by next friend, vs. EuGENE F. SANGER. 

Penobscot. Decided December 20, 1877. 

Trial. New trial. Exceptions. 

It is within the discretion of the presiding judge to admit answers to leading 
questions. 

An exception that "objections to" a specified interrogatory "as defective in sub
stance, were made before the answer was read to the jury" cannot be sustained. 
Objections should be specific and not general. 

The fact that irrelevant testimony was admitted against seasonable objections, 
does not entitle the excepting party to a new trial, unless it appear that he was 
aggrieved thereby. 

A general exception to an entire charge, or to a series of propositions therein con
tained, cannot be sustained where any independent portion excepted to is sound 
law and applicable to the case. 

CAsE against the defendant, a physican and surgeon, for mal
practice in the treatment of congenital clnl)-foot or talipes varus, 
brought by the plaintiff, seven years old, by next friend. The 

· defendant cut the heel cord, the tendo acllillis of each of the feet, 
May 22, 1871, when the plaintiff was 13 months old. The subse
quent treatment was in bringing the toes and fore part of the feet 
round to their natural position and the heels down, applying mod
ified Scarpa's shoes, giving directions to the plaintiff's mother to 
rub. the feet, and subsequent calls to sec the shoes fitted; and 
November 30, 1871, fitting to the plaintiff :s feet another pair of 
retentive shoes less costly and less complicated than the former, 
for the reason, as the defendant alleged, of the inability of the 
parents of the plaintiff to pay for better shoes. The alleged acts 
of malpractice consisted in unnecessarily and unskillfully severing 
the heel cords; in furnishing shoes not the most approved for 
such a case; in not giving the case the proper after treatment to 
cure the defective muscles; and in not visiting and giving atten
tion to the case when called upon so to do. There was testimony 
in support of all the positions taken by the plaintiff and of all the 
positions taken by the defendant. 

The defendant testified that January 18th, 1871, he was called 
I 2., 11-vt...J.....:.. ., ~ 
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to see another child, and his attention was then called to this club
foot child; that, April 3, he was called to see the children, a~d 
that he could not tell the reason of this call; May 10th or 11th, 
was next called, and measured the club feet for shoes; that, May 
18th, he delivered the shoes; that, May 22d, he performed the 
operation, another physidan being present; that, May 23d, he 
called to see how the shoes fitted ; that, up to May 23d, inclusive, 
he had been there four times on account of this child ; that he 
called again J nne 4th or 5th, and that June 12th, he made charge 
for the shoes; that he called again June 17, when his active 
duties in this case ceased; that he called again November 26th or 
27th, and that November 30th, he fitted the second pair of shoes, 
and did not afterwards see the child ; that he paid for first pair of 
shoes, $10.00, expenses on same, 30 cts.; second pair, $2.81; that 
he received only $10.U0 in all; that no complaint was made to 
him by parents of his treatment until 1876, when he put his bill 
for services and disbursements into the hands of his attorney for 
collection. 

The defendant took deposition of Nathaniel Green of Boston. 
The interrogatories became, in some way unknown to the counsel 
on either side, detaehed from the answers and lost, and the defend
ant's counsel took the original interrogatories from the files of the 
court, and read them to the jury in connecfion with the an::;wers; . 
this was not known to the plaintiff's counsel until after trial and 
verdict returned and affirmed. All the objections minuted on the 
interrogatories, were renewed at the trial, and also objections to 
such interrogatories, as defective in substance, were made at the 
trial, and before the answers were read to the jury. All objections 
to ~he interrogatories were overruled by the court. One copy of 
said deposition is to be made part of the case, and may be referred 
to by either party. 

The charge of the presiding justice, containing fourteen printed 
pages, is given j n full. 

The verdict was for the defendant. 
· "To the above rulings and to the charge of the justice presid

ing, the plaintiff excepts." 

B. H. Mace, with 0. Gilmore, for the plaintiff. 
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0. P. Stetson, with J. R. Mason, for the defendant. 

VIRGIN, J. "To the above rulings and to the charge of the 
justice presiding the plaintiff excepts'~ is the language of the 
plaintiff's bill of exceptions. 

1. No ruling relating to the reading to the jury of the original 
interrogatories together with the deposition having been made or 
requested, the objection thereto is not covered by the bill of excep-. 
tions; and therefore it cannot he considered. Moreover, if the 
objection were properly before us on motion, we cannot conceive 
how, ~n the absence of any suggestion of fraud, or of mistake in 
the copy, the plaintiff could be prejudiced by the act complained 
of. The answers would be unintelligible without the interrogato
ries; and if the copy which had become detached from the deposi
tion was a correct transcript of the original, the answers would 
speak the same whichever set of interrogatories should be read in 
connection with them. 

2. Assuming the sixth interrogatory to be leading in form as 
contended, it was within the discretion of the presiding justice to 
admit the answer; and its admission is not subjeet to exception. 
Blanchard v. Hodgkins, 62 Maine, 119. 

The further exception to this interrogatory, found in the bill of 
_exceptions, expressed in the following general terms: "Objections 
to such interrogatories, as defective in substance, were made at 
the trial, and before the answers were read to the jury,'' cannot be 
sustained. The language is too general. The excepting party can 
test the ruling made at nisi prius and none other. What the objec
tion raised there was, if other than a general one, the bill of excep
tions fails to disclose. It would seem but fair and just that objec
tions to any particular question or answer, to be ~vailable on excep
tions, should be specific, in order that the party offering it, may 
on hearing the objection, withdraw the proffereu testimony if he 
choose, rather than suffer the delay and expense of going to the 
law court to settle it. Glidden v. D'ttnlap, 28 Maine, 379. At 
any rate, if the interrogatory was admissible upon any ground, 
the plaintiff was not aggrieved (R. S., c. 77, § 21) ; unless it was 
used for some purpose for which it was not admissible, which 
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these general exceptions utterly fail to show. But it was clearly 
admissible on several grounds and among them that of identification. 

3. The same objections are made to interrogatory seven. The 
plaintiff now contends that it was irrelevant. Assuming this to 
be true, the plaintiff does not show that he was aggrieved by it; 
and the exception cannot be sustained. Millett v. Harston, 62 
Maine, 471. 

4. The ninth, eleventh and thirteenth interrogatories called for 
facts and were clearly admissible. 

5. The ·plaintiff alleges a general exception to the entire charge, 
comprising thirteen printed pages ; and thus brings before us the 
whole body of the law involved in the case without speci(ying a 
single error in his bill of exceptions. The unfairness of such a 

course, both to the court and the other party, is too palpable to 
require anything more than a simple statement of it. It is not 
the design of a bill of exceptions to draw the whole matter of a 

trial again into examination, but only such specific points as the 
excepting party considers illegally prejudicial. This mode of prac
tice, long ago condemned by several of the most respectable courts 
of the land, and properly charactei-ized by this court in State v. 
Reed, 62 Maine, 129, 135, will be tolerated no longer. On the 
contrary, we hold as it has been held in other jurisdictions, that 
a general exception to the charge, or to a series of propositions 
therein contained, cannot be sustained when any independent por
tion excepted to is sound. There is no pretense, that the princi
ples of law laid down in the charge are not sound, that is suffi
cient under this general exception. 

This practice of spreading out the whole charge on a bill of 
exceptions was discountenanced by the U. S. supreme court in the 
early cases of Evans v. Eaton, 7 Wheat. 356, 426; Magniac v. 
Thompson, 7 Pet. 348; Gregg v. Sayre's Lessee, 8 Pet. 244; in 
the later case of Johnston v. Jones, 1 Black. 209, 220 ; and con
demned in the recent cases of Rogers v. The Marshal, 1 Wall. 
644; Harvey v. Tyler, 2 Wall. 328; Beaver v. Taylor, 93 U. 
s. 46, 54. 

So in New York as appears in Lansing v. Wiswall, 5 Denio, 
213, 218, where the court say: "An exception can only be taken 
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on some particular point of law, for a mere general exception to a 
general charge amounts to nothing." "A general exception to 
the whole charge and to each part of it, when the charge involves 
more than a single proposition of law, and is not in all respects 
erroneous, presents no qnestion for review on appeal," say the 
same court in Jones v. Osgood, 6 N. Y. 233. See also Bunt v . 
.Maybee, 7 N. Y. 266, 273. Decker v. Mathews, 12 N. Y. 313, 
320. Caldwell v. Murphy, 11 N. Y. 416. Walsh v. Kelly, 40 
N. Y. 556. 

"A general exception to the entire charge," (say the court in 
Thrasher v. T,11ack, 15 Wis. 258) "will not avail a party unless 
the entire charge be erroneous." See also Tomlinson v. Wallace, 
16 Wis. 224. .Morse v. Gilman, 18 Wis. 373. 

Same doetrine is held in Michigan. Geary v. The People, 22 
Mich. 220. 

And in Iowa, Mershon v. National Ins. Co. 34- Iowa, 88. 
In Vermont the court say: "This court, sitting in error, can 

only try such errors as are specified and brought up on exceptions. 
The habit that has sometimes obtained, of "dragging" a case in 
this court, as for something lost, to find a fault that was undiscov
ered and unheeded in the trial of the cause, is ever unavailing to 
the client, and a deviation from professional propriety and duty." 
Sequin v. Peterson, 45 Vt. 255, ~58. 

Exception8 overruled. 

APPLETON, 0. J ., DICKERSON, DANFORTH, PETERS and LIBBEY, 

JJ., concurred. 

HOLDEN STEAM MILL COMPANY vs. WILLIAM H. WESTERVELT 

et al. and trustee. 

Penobscot. Decided December 20, 1877. 

Evidence. 

In an action for goods furnished under an express contract it is not competent for 
the plaintiff to abandon such contract so long as it remains in force and recover 
on an implied one. 

If the plaintiff elects to proceed on the common counts, the written contract 
"! '~ (i.) ~ ( , \,~'. L. 
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being admitted, he must produce it, or prove its contents by competent testi
mony, in order to show that it has been fulfilled on his part, or that a departure 
from its terms was without intention on his part or by consent of the defend- · 
ant, and that the defendant has received some benefit. Until it is proved no 
recovery can be had. 

0 N EXCEPTIONS. 

AssuMPsrT _for a balance due on shooks, furnished under a 
written contract, not produced at the trial nor its absence 
accounted for or waived, $465.20. 

The verdict was for the plaintiffs, for the amount claimed; and 
the defendants alleged exceptions. 

A. W. Paine, for the defendants. 

0. N. Hersey, fur the plaintiffs. 

DANFORTH, J. The writ in this case contains three counts, 1st, 
on a special contract for the sale and delivery to the defendants 
of a certain quantity of fruit box shooks; 2d, aC(~Onnt annexed; 
3d, quantum meruit. The case finds that all the counts are for 
the same cause of adion, for shooks furnished under one a_nd the 
same contract. It further appears that the contract was reduced 
to writing in three parts, each of which was signed by both 
parties. The plaintiffs had one, the defendants one, and the other 
was delivered to the broker. The writing was not produced by 
either party. The plaintiffs offered some proof of the loss of their 
part, and then proposed to prove its contents. This was not per
mitted by the court and such rulini was clearly unobjectionable; 
for though one copy might be lost parol proof of its contents 
would not be admissible until the absence of the other parts were 
duly accounted for. Poignard v. Smith, 8 Pick. 272, 278. 
Dyer v. Fredericks, 63 Maine, 173, 592. There was therefore 
no proof of the express contract and the court ruled that the 
action could not be sustained under the first count. 

The plaintiffs then proved under the second and third counts, 
"that after the execution of the contract they proceeded to fnrnish 
shooks; that the quantity sued for had been fnrnished, and the 
value of the same; that a large part of the amount due had been 
paid, leaving a balance due with interest $2,579.75, which they 
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claimed to recover." This evidence was objected to by the 
defendants, but received, the court at the same time "exeluding 
all evidence of the terms of the written contract at the defend
ants' instance." Some fnrther testimony .having been introduced 
by each party in relation to the quality and value of the shooks, 
the jnry were instructed to return "a verdict for the plaintiffs for 
the shooks delivered at their fair market price; if they were of 
inferior qnality, at their actual value." 

If the testimony objected to and received, was legally admis
sible, the instruction to the jnry was right, as there was no testi
mony in the case upon which the jury eould fix the amonnt of 
their verdict except that which shew the market price, or actual 
value of the shooks delivered. Hence the admissibility of the 
testimony objected to is the real question involved in these excep
tions. We think the testimony. should have been excluded. 
Under the written contract it was plainly incompetent for the 
reason already referred to that no snffieient foundation had been 
laid for the admission of secondary evidence, and for the addi
tional reason that it did not purport to give the terms or condi
tions of the contract as it was made by the parties. Under well 
settled rules of law, the writing was the only legal evidence of the 
contract, and by rules of law equally well settled, parties must 
abide by the contract made, unless waived hy the same authority 
which made it. There is no pretense here that the defendants 
intended to waive their rights under the agreement entered into 
by them, nor do we see any evidence from which an inference cttn 
be drawn, that they have legally become liable under any con
tract different from tlrnt shown by the writing. Yet by the evj
dence received and the consequent ruling they are made liable 
under an implied contract for the market ·price or actual value of 
the shooks delivered, when in fact the contract was an express 
one and as appears for a specified price. How far jn other 
respects the two contracts may have differed does not appear, nor 
is it material for the difference which is apparent is sufficient, and 
even if none were appnrent the defendants had a right to the 
legal proof of all the terms of their agreement. It is said the 
defendants should have produced the part in their hands and thus 
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availed themselves of its provisions. It is trne they might have 
done so if it was still' in their possession, and it may perhaps be 
difficult to give any good reason why they did not. But as their 
reason for withholding it is not apparent, we need not inquire 
into its propriety. It is enough that they were not bound legally 
to produce it even if they had it, which does not appear. The 
plaintiffs are bound to make out their case by the proper testi
mony, and where the admission is made that the goods were 
delivered under an e~press contract in writing,_ it is sufficient to 
compel the production of the writing or legally account for its 
absence. But for this admission it would undoubtedly have 
been necessary for the defend.ants to prove the fact, otherwise 
the recovery of the plaintiffs would have been proper. Without 
this material fact the plaintiffs' testimony was proper and adapted 
to, and sufficient under the common counts ; with it, for the 
reasons already given, it became incompetent and insufficient. 

It is undoubtedly true as a general proposition that a plaintiff 
presenting his case with several different causes of action, or the 
same cause in different forms, failing to sustain one count may 
recover upon any other in his writ to which his testimony may be 
adapted and sufficient. But it can hardly be said that testimony 
is properly adapted to. sustain an implied contract when all the 
acts proved by it are shown by the same or part of the same 
testimony to have been done under an express contract. When 
the express contract is shown, it follows, as one of the funda
mental principles of the law, th_~~--~one can be implied. Broom's 
Legal Maxims, 7 Am. ed. 651. 

Nor can the acceptance of the shooks by the defendants, if any 
were proved, be taken as a waiver on their part of their rights 
under the express contract. The jury were instructed that they 
might return a verdict for such as were delivered. It does not 
appear that the delivery was to the defendants in person. They 
were shipped to a foreign country, but by whom received, by 
what authority, or under what circumstances the case does not 
show. It does not appear that the delivery was to any one 
having knowledge of the terms of the contract. Besides if a 
waiver is claimed, whether there is such, is a question for the jury. 

VOL. LXVII. · 29 



450 HOLDEN STEAM MILL 'V~ WESTERVELT. 

It is true, as contended, that in certain cases a recovery may be 
had under the common counts for the price of goods sold under 
an express agreement. But this can only be _done_ when the 
plaintiff has fully e-x~cute_4Jhe agreement on his p~'i{~ncf1nothing 
remains for the defendant but the payment of 'the pric~ in 
1!1:0ney. In such cases the q_!>J.iga_tiqn resting by virtue of the 
contract, upon the plaintiff, is a condition preced~nt, and until it 
is performed he can have _np claim upon the other party for the 

' stipulated price. 1 Chitty on Pleading, 340. Bank of (Jolum
bia v. Patterson, 7 Cranch, 299. Canal Co. v. Knc,,pp, 9 Pet. 
541, 566. Richardson v. Smith, 8 Johns. 439. Raymond v. 
Bearnard, 12 id. 274. Horse v. Potter, 4_ Gray, 292. Kar
shall v. Jones, 11 Maine, 54-7. These and other similar cases 
are authority as to the form of action only and not as to the 
nature of the testimony. That must be the same whichever form 
is chosen. It could not be otherwise; for in either case the con
tract is the foundation of the action and is the only proof by 
which it can be sustained. It is only from that, that we can 
ascertain the plaintiff's obligation, so that we may know whether 
it has been fulfilled. 

There is another class of cases, quite numerous, in which the 
plaintiff is permitted to recover under the proper common count, 
for services rendered, or goods furnished under a special contract. 
1 Chitty on Pleading, 340. 2 Green, En. § 104. Keyes v. 
Stone, 5 Mass. 391. Jewett v. Weston, 11 Maine, 346. Hayden 
v. Madison, 7 id. 76. White v. Oliver, 36 id. 92. Veazie v. 
Bangor, 51 id. 509. Linningdale v. Livingston, 10 Johns. 36. 
Hayward v. Leonard, 7 Pick. 181. Snow v. Ware, 13 Met. 42. 
Gleason v. Smith, 9 Cush. 484. Bassett v. Sanborn, id. 58. 
Veazie v. Hosmer, 11 Gray, 396. Bee Printing Co. v. Hich
born, 4 .Allen, 63. Cardell v. Bridge, 9 id. 355. Thompson v. 
Purcell, 10 id. 426. 

Though these cases r~J~~~<>-~f3what the rigid rule of holding 
the plaintiff to the exact fulfillment of his part of the contract 
before he can recover, yet none of them go so far as to permit 
him to abandon it without the consent of the other party. On 
the other hand, all of them hold him to it upon the question of 
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damages and make, as in the other cases, the contract the founda
tion of the a~tion and put upon him the burden of showing_ some 
good reason for a departure from it. The principle upon which 
these cases rest is well stated by Greenleaf in his work on Evi
dence above cited ; from which it appears, that the election to 
sue on the common counts, where there is a special agreement, is 

'allowable only where the contract has b_~_en fully RQJf9,r~g by the 
plaintiff, or though partly performed has been either abandoned . 
by- mutual consen_b or rescinded by some act of the defendant, or 
the work done or goods furnished were not in accordance with the 
contract and yet were b~!l_~~~_i~tto the defendant and 3:_~9(3_p~~~ 
and enj()yed by)1i_g1. 

In Jewett v. Weston, ubi supra, in the opinion it is said ; "It 
came out in evidence, that the labor was performed under a 
special contract, and consequently, it became necessary for the 
plaintiffs either to show that they ~ad performed their contract, 
so thatnothingJ'elllajned to be do~;-~~--their part; or that there 
had been a deviation by the assent of the defendant at the time, 
or subsequently assented to, either expressly or impliedly, by his 
acts. How could either or' these alternatives be shown, except 
by the production of the special contract? . . . As soon as 
it came out in the evidence that the labor was performed under a 
special agreement, the defendant might securely rest, until the 
plaintiff had removed this obstacle in one or the other of the 
modes above suggested." 

In Champlin v. Butter, 18 Johns. 169, 173, and in Robertson 
v. Lynch, id. 451, it is held that the plaintiff cannot abandon the 
special agreement and resort to the general counts, if the goods 
were, in fact, sold under the special agreement. In the latter 
case the court remark: "A contrary rule would enable the plain
tiff, in every case, by his mere volition, to convert a special con
tract into a general indebitatus assum_psit." 

Thus it is clear, both from the authorities, as well as upon prin
ciple, that though the plaintiff may in certain cases recover under 
the general counts for goods furnished under an express ·contract, 
yet in all cases the contract is the foundation of the action and 
the burden is upon the plaintiff to show that it has be.~11 fulfilled 
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on his part, or if not, some good reason for his departure and a 
benefit received by the defendant. 

In order to do this the contract is the starting point, and its 
existence having been shown, it must be produced, or its contents 
proved by competent testimony. 

EaJeeptions sustained. 

APPLETON, 0. J., W AL'fON, DICKERSON, BARROWS and LIBBEY, 
JJ., concurred. 

ADOLPHUS J. CHAPMAN vs. JOHN A. EAMES, and 

EMMA J. STOOKMAN vs. SAME. 

Penobscot. Decided December 30, 1877. 
Eames delivered J. S. his horse 'with this bill of sale: "In consideration of 

. • . dollars paid me by J. S. I have sold him one-half of my horse. Said 
J. S. to keep and handle the horse ; I to pay one-half the expenses and to 
receive one-half the profits. My part of keeping to be $2.50 per week." 

Held, 1. That this bill of sa1e made them part owners, but not partners. 
2. That in addition to the stipulated price for keeping, Eames was liable pr• 

ral" for the expense of "hand1ing." 
3. That neither party had the right to sell the animal, mortgage him or incur 

expense for bis support upon the credit of both, as he might if there had been , 
a partnership. 

4. The stipulated sum for keeping was payable absolutely, profits or no 
profits, and recoverable in assumpsit. 

ON REPORT of two actions tried together. 

AssuMPSIT for board and expenses of the stallion, Eames Knox. 
The first action covers the time from April 30, 1873, to August 
6, 1875; and the second from August 6 to November 25, 1875. 
There were long lists of items of debts and credits, the justice of 
some of which was dispnted, and of others, not; and the cases 
were sent to F. H. Appleton as auditor. The defendant con~ 
tended before the auditor that the actions were not maintainable 
because there was a partnership in the horse ; that the plaintiffs, 
being assignees of his copartner, could not maintain these actions 
at law; and relied upon the bill of sale which appears in the 
opinion. The auditor ruled that the bill of sale did noi4constitute 
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a partnership, and stated the debts and ci;edits and struck the 
balances in favor of the plaintiffs ; in the first case for $319 ; in 
the second for $41.50. 

The cases were reported to the full court for their determina
tion_ of questions of law, and of final judgment accordingly. 

W. 8. Clark, for the defendant . 

.D. F . .Davis, for the plaintiffs, with A. J. Chapman, pro 8e. 

DICKERSON, J. The objection made by the defendant in both 
of these cases to the finding of the auditor, as matter of law, that 
John Stockman, the plaintiffs' assignor, did not become a partner 
but a part owner with him of the horse, under the defendant's 
bill of sale of one-half of the horse to said Stockman, calls for 
the construction of that bill of sale, which was as follows, to wit: 

"Bangor, April 30, 1873. In the consideration of four hun• 
dred dollars, paid to me by John Stockman, I have this day sold 
to the said John Stockman one-half of my stallion, known as the 
Eames Knox, ten years old, being the same I raised from a colt, 
color black ; said Stockman is to take the horse and keep him and 
handle him, and I, the said Eames, am to pay -one-half of the 
expenses and keeping of said horse, and am to receive one-half 
of the profits which said horse may earn ; the said Eames' part of 
said horse's keeping shall be two dollars and fifty cents per week. 
(Signed) J. A. Eames." 

As Stockman accepted this instrument as evidence of his title 
to one-half of the horse, and acted under it, he is bound by it as 
effectually as if he had signed it. This instrument is to be con
strued according to its subject matter, the particular purpose of 
the parties to be affected by it, the acts to be performed under it,. 
and the general in.tention of the parties. These are to be prima
rily determined by the language of the instrument Hself. The 
subject of the transaction was a single article of personal prop
erty, not then :§t or intended for sale, but to be "kept and 
handled" by the vendee, so as to be rendered suitable for the use 
it was intended it should eventually be put to; the defendant was 
to pay one-half of the expenses and keeping of the horse, the 
price of the latter be~ng fixed at $2.50 per week, and the profits 
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were to be divided equally between the parties. It is obvious 
that the defendant confided in Stockman's skill "to handle the 
horse," and that both intended that he should be paid for "the 
expense" of such training. The control of the horse for the 
time being was committed to Stockman for that purpose. It 
would be contrary to the express terms of the agreement 
included in the bill of sale, as well . as subver~ive of the 
objects and purposes of the parties, to hold that the defendant 
might at any time deprive Stockman of the custody of the horse 
by selling him, or that Stockman might sell him, or mortgage 
him, or incur heavy expenses for the animal's support and · disci
pline upon the credit of both parties, as might be done if they ' 
were partners. The provision for the division of the profits, 
after payment of the expenses, does not make the parties partners 
any more than the part owners of vessels become partners for the 
same cause. The instrument is to be construed as a whole, and 

. the single provision in regard to profits cannot control its obvious 
purpose and effect, and change the rights, powers and liabilities 
of the parties under it. We think the finding of the auditor was 
right. 

The legal effect of the bill of sale was to make the parties to 
the sale part owners of the horse, to vest the custody of the horse 
in Stockman for the purpose named, to provide for his compensa
tion, and, also, to establish a rule for the division of the profits, 
if any, after payment of the expenses. Each party had a distinct 
and independent interest in the horse, and neither could dii:ipose 
of the whole of him, or act for the other in respect thereto, but 
only for his own share, ex?ept as provided in the contract of sale. 
The law imposes no disability upon part owners of personal 
property to make such a contract with each other. 

This doctrine is expressly laid down and applied in Converse v. 
Ferre, 11 Mass~ 325, 326, where the court-while recognizing the 
doctrine of the common law that in general no action lies by one 
tenant in common who has expended more than his share in re
pairing the common property against the deficient tenants-held 
that it was competent for tenants in common to make special cop.
tracts among themselves with respect t~ the common property, 
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and that such contracts may be enforced at common law like con
tracts between parties who do not sustain the relation of tenants 
in common. In that case it was decided that the tenant in com
mon, who had made repairs upon the common property beyond 
his proportion on account of the neglect of the other tenant to do 
his part according to the agreement between them, could recover 
such deficiency of the defaulting tenant. We place our decision 
in this case upon the grouiid stated by the conrt in that case that 
"the IP.E..~!!~l_promi~ between the parties were lawful and obliga
tory." Hitchings v. Ellis, 12 Gray, 449. 

The decisions of the court in this state are in harmony with this 
doctrine. JJfarshall v. Winslow, 11 Maine, 58. .Dyer v. Wil
bur, 48 Maine, 287. Buck v. Spofford, 31 Maine, 34. 

There was no occasion for a bill in equity to adjust the accounts 
and strike the balance between the parties; it does not appear 
that the horse ever earned a dollar, and the contract furnished the 
rule for the adjustment of the accounts between the parties; the 
stipulation of the defendant to pay the plaintiff's assignor for the 
board of the horse was an independent one and the sum affixed 
was payable absolutely, profits or no profits. The defendant's 
account against the plaintiff was moreover a legitimate subject of 
set-off, and he availed himself of his right to a set-off before the 
auditor. Judgment for the plaintiff in each 

of these cat1es for the amount 
found by the auditor. 

APPLETON, C. J., DANFORTH, VIRGIN, PETERS and LIBBEY, JJ., 
concurred. 
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DELIA L. ROGERS vs. THOMAS B. ROGERS. 

Penobscot. Decided January 14, 1878. 

Ex orbitant claims. Insolvent estates. 

The report of commissioners on exorbitant claims appointed under R. S., c. 64, 
§ 51, is :final unless appealed from. 

Neither can such claims, when rejected by the commissioners, be :filed in set-off in 
a suit by the estate, as in cases of claims against insolvent estates, under the pro
visions of R. S., c. 66, § 18, that section not being applicable to exorbitant 
claims, as are nine other sections of c. 66. 

ON EXCEPTIONS at the October term, 1876. 

AssrrMPSIT, on promissory note, dated November 10, 1869, for 
$100, payable to plaintiff on dunand. Writ, dated December, 
1875. Plea, general issue. Verdict this term for plaintiff, 
$60.50. No question was made as to the validity of the note the 
verdict upon which was reduced by defendant's account in set-off. 

At a former trial, January term, 1876, there was a verdict for 
the plaintiff, which the full court set a~ide on the defendant's 
motion as against evidence, the report of which makes part of 
this case. At the former trial, the defendant's counsel testified 
that the note in suit had been sued before in an action returnable 
at the October term, 1871; that he then filed the account in set
off of $62.25, and had in his hands against the estate of the 
plaintiff's husband, of which she was administratrix, a claim of 
$46.70, allowed by commissioners on exorbitant claims, and also 

1 

a claim of a note of $70 and interest, dated June 1, 1867, not 
allowed by the commissioners; that he proposed to the plaintiff's 
attorney to call all the demands between the plaintiff and the 
defendant-including the note then in suit, the account in set-off, 
and the note and account against her husband's estate-square, 
and enter the suit, neither party; that the plaintiff's attorney 
assented to the proposition, and to the entry of "N. P." made on 
the docket. The verdict at the January term was for the plai:p.
tiff; but there being no sufficient countervailing evidence against 
that of the defendant's attorney, the full court set aside the verdict. 

At the second trial, the deposition of the plaintiff's former 
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attorney was in evidence, and tended to prove that as he under
stood the agreement, the action agreed to be entered N. P. was 
not the one upon the present note, but another; and that the note 
agreed to be given up was not the note in suit, but another, which 
he understood his client had against the defendant, belonging to 
her husband's estate, and that he did not intend to settle this note 
now in suit. Evidence was also introduced tending to show to 
the contrary, that there was no other suit to which the agree
ment could apply, and no other note. 

The report of the commissioners on exorbitant claims makes 
part of the case, and· shows that this defendant on December 23, 
l 871, presented claims against the estate of the plaintiff's husband 
under dates May, 1866, to September, 1869, for sundries $87.70, 
also a claim for note dated June 1, 1867, for $70, and interest $17, 
making $87. With his claim was presented a credit, by horse $100. 
The commissioners allowed $46. 70, disallowed the note, and did 
not pass upon or consider the $100 credit for the horse. 

The plaintiff testified in her own behalf, that the consideration 
of the note in suit was µioney recei vP.d on a note belonging to 
her husband's estate, w.hich money was paid after her husband's 
death, and before her appointment as administratrix; that she was 
charged with the full amount of the note, and the defendant took 
the mo~ey and gave this note for it; that she left the note for 
collection with J. F. Godfrey, at first interview before it was 
sued, as her attorney, and that he kept it until just before he left 
for California, when he gave it back to her; and that she never 
authorized any settlement of the note in the manner now con
tended for by the defendant. 

1. The presiding jnstice, besides other rulings, to which no 
objection was made, charged the jury, that the $70 note men
tioned in the commissioners' report, and charged in the account 
submitted to them, was barred by the report, it having been 
accepted and no appeal therefrom; but that the $100 item cred
ited in same account and report, was not barred, but remained 
intact and unaffected by the decision of the commissioners, if 
that sum was actually due from the defendant as credited. 

The defendant asked the following instruction : 
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"If the attorneys made an agreement which by its terms fairly 
entitled defendant's attorney to understand that the note in suit 
was included, and defendant acted on such understanding by per
mitting his claims to be outlawed, then the plaintiff is bound by 

· the agreement." 
The presiding justice gave the instruction with this addition: 

2. "But if it, by its terms, fairly entitled the plaintiff's attorney 
to understand that it was not included, and he did so understand, 
then it could not be included in the agreement." 

The defendant alleged exceptions. 

A. W. Paine, for the defendants, said that his client had suf
fered a wrong in this; that the plaintiff had waited till his claim 
of the $70 note was outlawed, and then renewed her suit which 
had before been settled and compromised by the allowance of 
the $70 note. He contended that the requested instruction should 
have been given in the terms asked, and without the addition 
which neutralized its effect, and invoked a second rule that the 
construction is to be taken most unfavorably against the party 
whose acts or language raises the doubt. Other legal positions of 
his are also covered by the opinion. 

L. Barker, T. W. Vose & L. A. Barker, for the plaintiff, 
said that the defendant had suffered no wrong ; that as matter of 
law, the claim for the $70 note, having been before the commis
sioners, and by them disallowed, was no proper subject of set
off or compromise; that his right to recover• on the $70 note 
was barred, not by the statute of limitations, but by the adju
dication of the commissioners. 

VIRGIN, J. The instruction relating to the effect of the report 
of the commissioners is clearly right. 

The report of commissioners on exorbitant claims and that of 
commissioners on claims against insolvent estates, not appealed 
from, are governed by different statutes. 

Prior to 1870, claims against insolvent estates disallowed with
out appeal taken, were forever barred ; and they could neither 
be recovered ~y suit, nor filed in set-off, except in case of further 
assets after distribution. R. S. of 1857, c. 66, § 18. But the 
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legislature of that year changed the law so that while now, a~ 
before, a disallowed claim cannot be the subject of a suit, it may 
be filed and proved in set-off, to the amount only of the claim 
whi(jh the estate may establish against the claimant. St. 1870, 
c. 113, § 11, incorporated into R. S., c. 66, § 18. In other words, 
it now seems that if the claimant would obtain his dividend from 
an insolvent estate, he must try out his claim disallowed by the 
commissioners and establish it before a jury on appeal. If, how
ever, he does not care to make a substantive claim against the 
estate, but simply desires to use it as a protection against any one 
which the estate may set up against him, and the commissioners 
reject his, he need not be at the trou blc and expense of an 
appeal, but may bide his time until sued by the estate and then 
:6le his claim in set.off and have its merits tried by the jury. 

On the other hand the commissioners on exorbitant claims are 
appointed under R. S., c. 64, § 51. They deal with claims against 
solvent estates. Their duty is "to determine whether any and 
what amount shall be allowed on each claim_ and report," &c. 
And the statute expressly and peremptorily declares that "their 
report shall be final, saving the right of appeal." If no appeal 
is taken to their report, then every item passed upon by them 
becomes res adjudicata unless we legislate another exception to 
the finality of their report. 

It will be observed that while nine sections of the statute gov
erning proceedings in insolvent estates are expressly made appli
cable to exorbitant claims and proceedings thereon, (R. S,. c. 64, 
§ 51), § 18 relating to disallowed claims being filed in set-off is 
not one of them. R. S., c. 66, § 18. 

2. Neither do we entertain any doubt of the correctness of the 
"addition" to the defendant's request for instruction. The second 
~ule invoked by the defendant's counsel, viz: "that the construc
tion is to be taken most unfavorably against the party whose acts 
or language raises the doubt," is not applicable. (1) For the 
request is based on an agreement made by "the attorneys" with
out disclosing which used the language; and (2) by referring to 
the former report which (by the terms of the bill of exceptions) 
makes a part of this case, we find it was the defendant's proposi-
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tion, assented to by the plaintiff, which constituted the agreement. 
The defendant has had two verdicts against him ; and we see 

no cause for giving him another trial. 
Erece_ptions overruled. 

APPLETON, C. J., DICKERSON, DANFORTH, PETERS and LIBBEY, 

JJ., concurred. 

CHARLES H. BARTLETT, et als., appellants, vs. O1TY OF BANGOR. 

GILBERT ATwooD, et als., appellants, vs. SAME. 

Penobscot. Decided January 15, 1878. 

Damages. Dedication. Way. • 
When land taken for a public way is already burdened with a private right of way 

and an incipient dedication to the public, the owner is entitled to no more than 
nominal damages. 

When the owner of land within or near to a growing city or village divides it into 
streets and building lots, and makes a plan of the land, marking thereon the 
streets and lots, and then sells one or more of the lots by reference to the plan, 
he thereby annexes to each lo~sold a right of way in the streets, which neither 
he nor his successors in title can interrupt or destroy. 

The location or platting of streets by the owner of land, and the sale of building 
lots abutting upon such streets, constitute an incipient dedication of the streets 
to the public, which neither the owner nor his successors in title, can afterwards 
revoke, although the dedication does not become complete, so as to impose upon 
the municipality the burden of making or keeping the streets in repair, till they 
have .been accepted by competent authority, or been used by the public for at 
least twenty years. 

A cul de sac may become a public way by location or dedication as well as a 
street open at both ends. 

ON AGREED STATEMENT. 

APPEALS from decisions of the city council of Bangor, on the 
question of damages for laying out a street in extension of First 
street. 

The proceedings are all admitted to be correct. The title of 
the appellants, as tenants in common, of the premises taken, js 
not called in question, except as hereinafter stated. All claim 
under the will of the late Wm. Emerson, who died in 1860. The 
premises ~,er~ formerly the property of Isaac Davenport, and con-
')S J:, '-- . ..J J I , l · 
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stituted a part of the lot which contained in all nearly two hun
dred acres, bounded upon Penobscot river on the east, and extend
ing back about one mile. While owned by him he caused the 

. front part of the whole lot, extending back about half way to the 
rear line, to be laid out into house lots, with streets to accommo
date, the streets being two extending back to the river, one on the 
northern side known as Union street ; and the other very nearly 
through the centre of the lot, and known at first as Centre street, 
and afterwards as Cedar st.reet. At right angles with these, and 
crossing the whole lot, were several streets known respectively as 
Pleasant, Summer, Main, First, Second, Third, Fourth and Fifth 
streets. A plan of the laying out was made by Z. Bradley, in 
1829, (recorded July 20, 1849, in Penobscot registry of deeds, vol. 
Second, page 21 and 22 of plans,) and sales of the lots immedi
ately commenced ; so that prior to 1850, the principal part of all 
the lots were sold lying between the river and Fifth street. 
Among the lots thus sol<l prior to 1850, were all the lots on First 
street except one, all the lots on both sides of said street south of 
Centre or Cedar street, and four of the lots north of Centre street 
being so sold to Wm. Emerson and Isaac Farrar in 1835; and Far
rar in 1836, conveyed his part to Emerson. In 1850-'51, an exten
sion of the lotting of the Davenport lands so as to embrace all the 
balance of the whole was made, and a plan of the whole dated March 
24, 1851, was made, a<lopting the Bradley plan so far as it went, 
and the latter plan, (being known as Z. Bradley's, extended by 
Wm. Coombs) was recorded November 7, 1854, in said registry, 
vol. second, pages 33 and 34 of plans. On both plans, First street 
was laid down alike, and conforming with the location and laying 
out as adopted by the city in the proceedings appealed from in 
these cases. 

Wm. Emerson having paid one-half the consideration for the 
purchase made in 1835, and being unable to pay the balance, 
was released from further payments, and reconveyed one-half the 
lots to the Davenport heirs, every alternate lot being reconveyed. 
In 1851, by deed dated May 7, delivered July 12, 1851, the Dav
enport heirs reconveyed to Emerson the lots which he had con
veyed back to them lying south of Cedar street, so that he again 
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became owner of all the lots on both sides of that street, south of 
Cedar or Centre st"reet, the lots on both sides of the same street, 
north of Cedar street being owned and occupied by different par
ties as they still ,are, the lots being most of them occupied as resi
dences. First street, from Union street to Cedar or Centre street, 
was laid out and adopted by the city as a legal street in 1836, 
the laying out being in accorr1ance with the Bradley plan, and 
proceedings in 1835 and 1836, being made a part of the case. 

In 1854, by deed, dated May· 8, and delivered on twenty-fifth, 
the Davenport heirs conveyed by quitclaim deed to Emerson all 
their right, title and interest in and to First street, as laid 
down on the plan. 

On April 13, 1875, proceedings were commenced to lay out 
First street from Cedar street southerly, and by due course of pro
ceedings, the laying out was completed on May 13, 1875, and 
street established, the appellants being allowed one dol\ar damage 
for the taking of their land; and this appeal was therenµon taken . 

.It appeared hy testimony introduced by appellants, that as early 
as 1835, and until opening of street in 1875, a fence was erected 
on the south side of Cedar street, extending continuously from the 
corner of Second street down to Main street; thence down Main 
street to the Barker & Davis lot, crossing First street, and also 
enclosing that part of Davenport square which lies south and 
west of these lines, that part of Davenport square thus enclosed 
having been conveyed by the clty to Emerson, deed dated May 8, 
1856, the land enclosed being used as a pasture, also that there 
was a large gravel bank upon the lot thus enclosed, through which 
First street, as laid out in 1875, runs. 

The plan makes a part of the case, and that part of them copied 
that lies ea8t of Fifth street. All the lots conveyed by Davenport 
and by his heirs were conveyed by numbers, as laid down on plan. 

Sometime after 1856, Emerson being then the owner of all 
the Davenport land in the plot between Main and Second streets, 
south of Cedar street, excepting the lot at the corner of Second 
and Cedar streets, caused said plot to be relotted, and a street 
laid out through the centre thereof, from Main to Second streets, 
and said relotting was adopted in the map of the city of Bangor 
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made under the direction of the mayor and committee on streets, 
by order of the city council, in 1862, and then and now publicly 
exposed as the city plan in the city hall, ancl so mtich of said plan 
is to be copied as embraces the plot referred to and adjoining 
streets and lands. 

A. W. Paine, called by defendants, testified, subject to objection, 
that he was agent for Davenport heirs since 1850, and has made all 
the sales since made of their lands in the city ; also that he was 
appointed as special guardian to sell and convey the fractional shares 
belonging to the minor heirs; that soon after his appointment he 
sold the lots in 1851 to Emerson, as already detailed. Afterward, 
in 1854, Emerson desired to kn ow the terms on which the heirs 
would convey or release their interest in First street, south of 
Oedar or Centre street. He remarked in substance that he 
owned all the lots on both sides of the street, and would like to 
have that. I told him the fee of the land was valueless, as every 
one who owned a lot on the plan had a right of way over it, and 
when the city saw fit to lay it out for a street, we could get no 
damage for it, but as there was a valuable gravel bank upon it, 
that was worth something, as we could work it until the city took 
the street. We finally agreed upon $100, as the price for which 
he should have the deeds, and the heirs and myself as guardian, 
executed the deeds already introduced. According to the rates at 
which the other lands were sold, the land embraced by the street 
would have been worth some $1000 or $2000. All the streets 
named above have been adopted by the city, and laid out accord
ing to the plan, except Union street, which slightly varies in its 
course from the plan. The fences spoken of were built after 
Emerson and Farrar first bought the land, and were never varied 
with any change of the title, thus remaining the same through all 
the changes of the title, the land being generally used as a 
pasture. 

The cases submitted to the full court were whether upon so 
much of the foregoing statement and proof as is legally admis
sible, the appellants were entitled to more than nominal damage. 
If so, the cases were to be set down for hearing at nisi; otherwise 
the appeals to be dismissed with costs. 
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The following diagram is referred to in the opinion. 

F. A. Wilson &: 0. F: · Woodard, for the appellants. 

T. W. Vose, city solicitor, for the defendants. 

WALTON, J. First street in the city of Bangor, as originally 
laid out, in 1829, by the then owner of the land, extended south
westerly from Union street to Cedar street, and across Cedar 
street into the adjoining territory, as indicated upon the diagram. 

That portion of First street lying between Union and Cedar 
streets was laid out and accepted by the city in 1836. That por
tion of it lying southwesterly of Cedar street was laid out and 
accepted by the city in 1875. The only question is whether the 
owners of the land thus taken for the extension of First street, in 
1875, are, under the circumstances stated in the report, entitled to 
more than nominal damages. We think they are not. 

When the owner of land within or near to a growing village 
or city divides it into streets and building lots, and makes a plan of 
the land thus divided, and then sells one or more of the lots, by 
reference to the plan, he thereby annexes to each lot sold a right 
of way in the streets, which neither he nor his successors in title 
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can afterwards interrnpt or destroy. And we think reason and 
the weight of authority are in favor of holding that such a plat
ting and selling of lots constitute an incipient dedication of the 
streets to the public, which the owner of the land cannot after
ward revoke. The dedication is not complete, and will impose 
no burden upon the public, till the streets are accepted by com
petent authority, or the public has used them for at least twenty 
years. But so far as the owner of the land is concerned, such acts 
constitute a proposition to dedicate, which he cannot afterward 
withdraw. Platting alone will have no such effect; but platting 
and selling will. There are dicta to the contrary, but the later 
and better considered cases hold to this view. 

"B aving sold lots and bounded the purchasers by the street as 
it is laid down upon the map, he has adopted the map, and dedi
cated his land in the site of the street to the public use; he .could 
have irrtended nothing less by his deeds than a declaration that 
the street was, and, so far as he was concerned, should remain, a 
public highway." Judge Bronson, in the Matter of 29th Street, 
1 Hill. 189, and 39th Street, 1 Hill. 191. It is not important 
that the street has not been opened. Hatter of 32d Street, 19 
Wend. 128. And the right of way cannot be released by pur
chasers, because the public have a vested interest. Wyrnan v. 
Mayor, etc. of New York, 11 Wend, 486,487. 

" The general rule is that, where the owner of land in a city 
lays out, a street through it and sells lots on each side of the 
street, the public have an easement of way or right of passage, 
although it may not become a public highway in the ordinary 
sense of that term until the dedication is accepted hnd the street 
adopted by the corporation; and the grantee~ of the lots are 
entitled as purchasers to have the interval or space of ground left 
open forever as a street, and to the right of using the way for 
every purpose that may be usual and reasonable for the accommo
dation of the granted premises. Neither the city, nor the state, 
nor the grantor, can do any act to impair this right, or restrict the 
grantees in the enjoyment of it." Opinion of the court'in White'a 
Bank of Buffalo , .... Nichols, 64 N. Y. 65. 

"While a mere survey of land, by the owner, into lots, defi.n-

VOL. LXVII. 30 



466 BARTLETT V. BANGOR. 

ing streets, squares1 etc., will not, without a sale, amount to a dedi
cation, yet, a sale ot lots with reference to such plat, or describing 
lots as bounded by streets, will amount to an immediate and irrev
ocable dedication of the latter, binding upon both vendor and 
vendee. As against the proprietor, a dedication of 
land for streets and highways may be complete without any acts 
of acceptance on the part of the public; but in order to charge 
the municipality or local district with the duty to repair, or to 
make it liable for injuries for sufferingthe street or highway to be 
or remain defective, there must be an acceptance of the dedication; 
and this acceptance must be by the proper or authorized local pub
lic authorities." 2 Dill. Mun. Corp. §§ 503-5, citing numerous 
authorities. 

And such a right of way is not lost by mere non-use. An 
adverse use, such as placing upon the land buildings or other per
manent obstructions to all possible travel over it, if acquiesced in 
for a sufficient length of time, might have that effect. But using 
the land for pasturage, or the growth of crops, or other purpose, 
which does not indicate an intention that it shall never be used as 
a street, will not have that effect. Such a use of the land is not 
adverse. It is seldom within the contemplation of the parties 
that all the streets marked upon a plan of a considerable extent 
of territory, or that the whole of any one of them, if of considera
ble length, shall be at once opened. And, until such time as the 
growth of the place requires them to be opened, the owner has a 
right to use the land for any of these temporary purposes. And 
such a use is not adverse, but according to strict right. It will 
not, therefore, bar the rights of the grantees, or the public, to 
have the streets opened, whenever, in the opinion of the public 
authorities, they are needed. Thus, the streets in South Boston 
were located and delineated upon a plan in 1803 ; and a portion 
of one of them (First street) was not ordered to be opened till 
1851; and in the mean time those claiming title to the land, and 
for more than twenty-five years before the order was passed for 
opening the street, fenced it and openly and continuously used 
and occupied it, without interruption; and yet the court held that 
the right to have the street opened to the full extent laid down 
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upon the plau, was not thereby lost. The court said that the 
rights of the parties were such that it was impossible that there 
should he any adverse possession, until an official order was made 
that the street should be completed. lfenshaw v. Hunting, 1 
Gray, 203. 

Nor will it make any difference that the street in question is a 
mere cul de sac-a street open at one _end only. True, in Hol
dane v. Cold Spring, 23 Barb. 103, two of the three judges held 
that such a street could not be a highway. They based their deci
sion on what they supposed to be the common law. But they 
were mistaken. It had been laid down by Lord Kenyon in Rugby 
Ch.arity v. Merryweather, 11 East. 376, note, that a mere cul de 
sac might be a highway ; that otherwise such places would be 
traps to catch trespassers. And in Bateman v. Bluck, 14 Eng. 
Law and Eq. 69, the question was fnlly considered, and the court 
held that it was no objection to a highway that it was a mere cul 
de sac and not a thoroughfare. And in People v. Kingman, 24 
N. Y. 559, the court of appeals very pointedly condemned the 
decision in Holdane v. Cold Spring, 23 Barb. 103, and held that 
upon principle as well as authority, it is no objection to a highway, 
or public street, that it is a cul de sac; that public ways with an 
outlet at one end only, may and often do exist; that_ they are quite 
common in some parts of the country; that in many cities and vil
lages there are short streets leading to ravines, and to cliffs, 
. whence there can be no outlet, and where they must necessarily 
stop; that the same thing is true of streets running to unnaviga
ble waters, or to points on the sea shore, where there cannot be a 
harbor or landing place; that in new settlements many of the pub
lic ways extending into the wilderness, have outlets at one end 
only. In fact, we cannot see why it should have ever been doubted 
that such roads and streets are as much public high ways as roads 
and streets open at both ends. 

And where one sells building lots by reference to a plan, the 
purchasers obtain an interest in all the streets marked upon it, 
and the right to h~ve them converted into public streets as soon 
as the public authorities can be induced to do so. To the con
trary is the decision in Badeau v. Head, 14 Barb. 328. It was 
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there held that the purchasers obtain an interest in only so. much 
of the streets as will enabl~ them to reach the highway. And in 
the Matter of 29th Street, 1 Hill. 189, Judge Bronson said : "L 
do not meal\ to say that this dedication will extend to all the 
grantor's lands in the site of the street; but it will, I think, 
extend to all his lands in the same block; or, in other words, to 
the next cross street or avenue on each side of the lots sold ; the 
parties must have contemplated an outlet both ways." .But in the 
Matter of Lewis Street, 2 Wend. 4 72, the court held that such a 
conveyance carried with it an implied covenant that the purchaser 
should have an easement or right of way in the street, to the full 
extent of its dimensions. And in a recent case in Massachusetts, 
Fox v. Union Sugar Refinery, 109 Mass. 292, the court held 
that a conveyance of land bounded by a street not defined in the 
deed, but shown upon a plan therein referred to, P,Stopped the 
grantor to deny the existence, not only of that street, but of all 
the connecting streets laid down on the same plan, as far as the 
grantor's land extended; that where a plan is referred to in a 
deed, for a description of the estate conveyed, not only the 
courses and distances, but all other particulars, appearing upon 
the plan, are to be regarded as if they had been expressly recited 
in the deed. And Judge Dillon says the purchasers' rights 
extend to. all the streets marked on the plan. 2 Dill. Munic. 
Corp. § 503, note, citing numerous authorities. 

And it has been decided in this state, as well as other states, 
that when the owner of land makes a plan of it, delineating 
thereon a street, with building lots adjoining, and then se1ls one 
of these lots by a reference to the plan, he thereby secures to the 
purchaser a perpetual and indefeasible right of way in the street; 
and that when the land thus already burdened with a perpetual 
and indefeasible right of private passage over it, is taken for -a 

public street, the owner is entitled to no more than nominal 
damages. Sutherland v. Jackson, 32 Maine, 80. Stetson v. 
Bangor, 60 Maine, 313. 

In fact, there is no reason for allowing him even nominal dam
ages. ·where there is nothing in the deed, nor upon the plan, 
showing the contrary, the presumption that the streets marked 
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upon the plan, are intended for public streets, as soon as the 
municipal ~uthorities can be induced to locate and accept them as 
such, is as strong as that the grantee shall have a private right of 
way over them. If such is not the intention of the grantor, it is 
no hardship to require him to say so in his deed. And we find 
upon examination that the doctrine of nominal damages origin
ated with respect to streets in the city of New York, where, by 
force of a statute to that effect, the fee in the streets vests in the 
city as soon as they are laid out and accepted as public ways. 
To compensate the owner for this worthless fee, it was considered 
necessary to allow him at least nominal damages. But where, as 
in this state, the owner is not divested of the fee when his land is 
taken for a public way, and the land taken is already incumbered 
by a perpetual and indefeasible right of private passage over it, 
there is no reason why he should be allowed even nominal dam
ages. He gets his pay by the increased value of the adjoining • 
land. 

In the case now under consideration, it appears that First street 
in the city of Bangor, was originally marked upon a plan, by the 
then owner of tho land, in 1829; that numerous building lots 
have since been sold abutting upon the street, and by reference 
to the plan for a description of them ; that in 1836, a portion of 
the street was laid out and accepted as a public way; that in 1875, 
the remainder of it was so laid out and accepted; and that, for 
this latter location, the owners of the fee were allowed nominal 
damages. We think they are entitled to no more. 

Appellants entitled to only nominal 
damages. Appeal dismissed with 
costs for respondents. 

APPLETON, C. J. DICKERSON, BARRows, VIRGIN• and PETERS, 
J J ., concurred. 
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PENOBSCOT RAILROAD COMPANY vs. GIDEON MAYO. 

Penobscot. Decided January 21, 1878. 

Limitations, statute of. 

The defendant procured the surrender of his note by fraud without payment. 
Held, 1. The plaintiff can maintain an action of tort for the fraud, and the 

statute of limitations commences to run from the discovery of the fraud or the 
time when the plaintiff may discover it in the use of due diligence. 

2. If the defendant by the fraud, procured money or its equivalent, the 
plaintiff may waive the tort and maintain an action for money had and received, 
and the same rule of limitation applies that is applicable to an action of tort. 

3. Procuring the surrender of his note for money then overdue without 
payment was procuring the equivalent of money. 

ON EXCEPTIONS. 

AssuMPSIT. The writ was dated Jan nary 3, 1870, and con-
• tained three counts stated in 60 Maine, 306. A statement of the 

case is alRo given with the findings of the referee in 65 Maine, 
566. The case was recommitted to the referee, who reported 
certain facts and rulings at the January telm, 1877, and closed 
his report and a ward 9,s follows : 

" Upon the foregoing facts and findings I rule 
"1. That upon the first count in this writ, being on_ the 

account annexed for $40,400, the plaintiffs are not entitled to 
recover; and this ruling I make upon the authority of the opinion 
of the court in this case contained in the 60th volume of the 
Maine Reports. 

"2. That on the third count in the writ, being the direct count 
on the $4000 note, the plaintiffs are not entitled to recover, for 
the reason that the recovery thereon is barred by the statute of 
limitations; and this rnliLlg I render upon the authority of the 
opinion of the court in this case contained in the 65th volume of 
Maine Reports. 

"3. The second · count in the writ is for money had and 
received, with the specification, in substance, that plaintiffs would 
prove under it the procuring of said $4000 note July 13, 1864, 
by defendant, by his false representations that he had received no 
consideration or payment for the bonds for which he had given 
said note. 

• 
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"And it remains only to determine whether this count is to be 
regarded as a count upon the note itself, which would be barred 
by the statute of limitations, or as such a count as can bring the 
case within R. S., c. 81, § 92, and would not be so barred. 

"Upon this point (as matter of law) I rule that this count is 
not such as can bring the case within said provision of R. S., but 
that it is in substance a count upon the note itself and is there
fore barred by the statute of limitations. 

"I do therefore make this my final award and determination 
in the premises, that the said defendant recover of said plaintiffs 
the costs of reference, taxed at fifty dollars, together with the 
costs of court, to be taxed by the court. 

"(Signed) S. F. Humphrey, Referee." 
The plaintiff in interest, N. Wilson, filed objections to the 

acceptance of the report and to the rulings of the referee in 
matters of law, and particularly to the third ruling in substance 
that, although he had found concealment and fraud and that the 
facts had not come to the knowledge of the plaintiffs prior to 
January 7, 1868, yet he had found that the action, commenced 
January 3, 1870, was barred by the statute of limitations ; that 
in an action for money had and received by a payee against the 
maker of a note who procures it to be given up to him through 
fraud without payment, the statute of limitations begins to run at 
the maturity of the note, as in account on the note itself, though 
the fraud was not discovered till long afterwards. 

The presiding justice, pro f orma, overruled the objections and 
accepted the report and award of the referee; and the plaintiffs 
alleged exceptions. 

A. Sanborn, with N. Wilson, for the plaintiffs. 

0. P. Stetson, for the defendant. 

I submit this case on the authority of 60 Maine, 306, and 65 
Maine, 566. It has been very fully argued and carefully con
sidered in these two cases, and further comments are unneces
sary. "interest reipublic(13 ut sit finis litium." 

LmBEY, J. This action is brought by N. Wilson, in the name 
of the plaintiff, as assignee or pledgee of the claim in suit. It 
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has twice before been before this court. Penobscot Railroad v. 
Mayo, 60 Maine, 306. Same v. Same, 65 Maine, 566. By the 
exceptions either party may refer to the former reports. The 
nominal plaintiff has no interest in the subject matter of the snit. 
So far as it had any interest it has been discharged. Penobscot 
Railroad v. Kayo, 60 Maine, 306, supra. The suit is prosecuted 
for the benefit of Wilson only. The writ contains three counts. 
1. On an account annexed. 2. Money had and received. 3. On 
a promissory note for $4000 given by defendant to plaintiff dated 
May 28, 1862, payable in one· year with interest. The action 
was commenced J annary 3, 1870. Defendant pleaded and relies 
upon the statute of limitations. The case was referred under a 

rnle of court on legal principles, the referee to report any facts 
and questions of law that either party might desire with right of 
exceptions. So far as is material for the consideration of the 
questions involved, the following facts appear from the reports of 
the referee: On the 28th of May, 1862, the plaintiff sold to the 
defendant $68,700 of its bonds for $400(), the defendant giving 
his note therefor, payable in one year with interest. The plain
tiff corporation by vote of the same date, pledged the note to the 
directo1·s as security for the several a~ounts by them advanced to 
the company and then due them, and when colleeted to be divided 
among them in proportion to the snm actually due to each. 
When the defendant gave the note it was verbally agreed between 
the parties that if he did not sell the bonds or receive any com
pensation for them, his note should be canceled and given up to 
him without pay. On the 13th of July, 1864, the defendant 
falsely and fraudulently represented to the directors of the plain
tiff corporation that he had turned over the bonds to the Euro
pean and North American Railway Co., which had become the 
purchaser of all the property of the plaintiff, without pay or com'." 
pensation therefor, suppressing the fact that he had previously 
sold the bonds and received therefor $22,900 in the bonds of the 
European and North American Railway Co., and thereby pro
cured the surrender of his note without payment. The fraud was 
concealed by the defendant and did not come to the knowledge of 
the plaintiff till January 7, 1868. The account annexed to the 



PENOBSCOT RAILROAD V, · MAYO . . 473 

writ contains the following item: "1864, July 13: To your 
note of $4000, on interest from May 28, 1862, given up by 
.reason of your false representation that you had surrendered the 
bonds for which it was given without consideration or payment, 
and it was therefore to be given up and canceled, whereas you 
had sold and received pay for said bonds in October, 1863~ long 
prior to getting it up, $6,400." In the writ the plaintiff specified 
that, under the second count, it will_ prove "the account annexed 
and that the money was received by the defendant to the use of 
the plaintiff." Upon these facts the referee finds, as matter of 
law, that the action can only be maintained on the note declared 
on in the third count, and that the action is barred by the statute 
of limitations. If the first finding is correct, it follows that the 
action is barred. This court so held in 65 Maine, 566, supra. 
That decision is invoked by the counsel for the defendant as 
decisive of the case as now presented. ·we think it is not. 

Undoubtedly the plaintiff can maintain an action for the fraud 
of the defendant in procuring the surrender of the note without 
payment. It might maintain au action of case for the fraud, or 
of trover for the note. In either case the statute of limitations 
won.Id commence to 1·tm froni the timo the fraud was discovered, 
or might have been discovered in the use of due dtligence by the 
plaintiff. And if by the fraud the defendant procured money, or 
its equivalent, the tort may be waive<l by the plaintiff, and 
assumpsit for money had and received maintained. 

Did the defendant by procuring the surrender of his own note 
then overdue without payment receive the equivalent of money i 

It has been repeatedly held that where a debtor procures a dis
charge of his debt by payment, in whole or in part, in counterfeit 
money, an action for money had and received may be maintained.i 
for the amount of the payment thus made, the plaintiff first ten
dering back the counterfeit money received. So an agent who· 
discharges a debt due to his pri~cipal by taking a note payable to 
himself, may be held for money had and received, though the 
note is unpaid. .Floyd v . .Day, 3 Mass. 403. Hemenway v. 
Bradford, 14 Mass. 121. Hemenway v. Hemenway, 5 Pick .. 
389. Fairbanks v. Blackington, 9 Pick. 93. 
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There is stronger reason for holding one who has procured the 
surrender of his own note, for money had and received, than 
where he has received the note of another. So where the defend
ants procured the plaintiffs, who were agents of the defendants' 
creditors, to procure the discharge of their debt, and the plaintiffs 
did so by giving their principals credit therefor, and charged· the 
amount to the defendants, it was held equivalent to the payment 
of money by the plaintiffs, and the receipt of money by the 
defendants, and an action for money paid or money had and 
received might be maintained. Emerson v. Baylies, 19 Pick. 55. 

In Perry v. Swasey, 12 Cush. 36, the maker of a note released 
to a third person a claim against him to an amount equal to . the 
note, upon the promise of such third person to pay and take up 
the note. "rn discussing the question whether the holder of the 
note could maintain an action for money had and received against 
such third person, Shaw, C. J ., in delivering the opinion of the 
court says: "We are strongly inclined to the opinion that the 
plaintiff is entitled to recover on the money counts, as for money 
had and received. Hall v. Marston, 17 Mass. 575. Mrs. Har
vey placed money in the hands of the defendant for the use of 
the plaintiff. . . The discharge of a debt due in money 
is, for many purposes, equivalent to a payment in cash. One 
who has collected the debt of another, by taking a note in his 
own name, is liable as for money had and received." 

In Stuart v. Sears, 119 Mass. 143, the plaintiff was induced to 
allow the defendant in part payment of the sum due from him, a 
credit of $1000 in the settlement of their accounts; by the pre
sentation by defendant of a false voucher therefor. It was held 
that the plaintiff might recover the $1000 under a count for 
money had and received, the court treating the allowance of the 
credit by plaintiff as money paid by him and received by the 
defendant. See Ames v. York National Bank, 103 Mass. 326. 
Bawter v. Paine, 16 Gray, 273. 

In Hall v. Huckins, 41 Maine, 574, the defendant was indebted 
to the States of Maine and Massachusetts for the stumpage. of 
certain timber. He claimed that the plaintiffs should pay him the 
,amount, and in a settlement with them charged them the amount 

• 
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claimed, and gave them an agreement to account to and allow 
them any and all deductions which he might obtain in settle~ent 
with those states. He obtained a certain deduction hy Massa
chusetts. In discussing the question whether the plaintiffs could 
recover under the count for money had and received, Appleton, 
J., in delivering the op~nion of the court, says: "To enable the 
plaintiff to recover under the money counts, it has not been held 
necessary in all cases to show that money has actually been 
received. If anything has been received in lieu of money, it 
equally entitles the plaintiff to recover," citing several author
ities. In applying the rule to the case then under consideration 
he says: "Whatever reduction might be obtained would be for 
the eventual benefit of the plaintiffs. Had the stumpage been 
paid to the commonwealth of Massachusetts, the reduction would 
have been by repayment to the defendant of the amount dis
counted. Whether the reduction were made by passing a speci
fied sum to the credit of the defendant, or whether the stumpage, 
having been paid, the amount discounted were repaid to the 
defendant, would make no difference to him nor to the plaintiffs 
who were to have the benefit of whatever allowance might be 
made." In this case the defendant had received no money, but 
the com·t held that the reduction by Massachusetts from the 
amount drie from him was equivalent to money, and sufficient to 
maintain the action for money had and received. 

After a careful consideration of the question, we feel clear, both 
on principle and authority, that fraudulently procuring the sur
render and cancellation of the note by the defendant, without 
payment, was equivalent to the receipt by him of the money.due 
upon' it. The note was for money. It was overdue. If the 
defendant had paid it, and then by the same fr:aud had procured 
the money to be paid back, there could be no question. But to 
both parties it would be substantially the same as procuring the 
note. 

The action is maintainable under the count for money had 
and received for fraudulently obtaining the note without payment, 
and the same rule of limitation applies that is applicable to an 
action for the fraud. Upon the report of the referee the plaintiff 

• 
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is entitled to recover the sum of $4,260.50 and interest from 
August 26, 1873. 

Exceptions sustained. 
Report recommitted. 

APPLETON, 0. J., DICKERSON, DANFORTH and VrnGIN, JJ., con
curred. 

PETERS, J ., having been of counsel, did not sit. 

HORATIO P. BLOOD VB. MANUEL S. DRUMMOND. 

Penobscot. Decided Jan nary 24, 1878. 

Contract. Words, stumpage. 

The defendant (by written agreement) promised to convey to the plaintiff an 
interest in certain timber land when he had received his advances and certain 
costs and expenses "from the stumpage cut on the land.'' 

Held, That "stumpage cut on the land" meant money received or expected 
to be received from the sale of licenses to cut and remove timber from the 
land. 

Held, also, that the defendant would be liable to account for cuttings made 
by himself, or himself jointly with others, at the value' upon the land of what 
was cut and taken by him and them therefrom. 

Held, further, that the criterion of value, where the defendant was the 
operator himself alone or with others, would be the market rates; or, if there 
were no definite market prices for licenses to cut, the actual value thereof may 
be ascertained from other considerations; such as proximate market rates, the 
market value of the logs at their place of destination, or at the nearest point to 
the township where logs had a market value, and the costs and risks of getting 
them there. 

ON REPORT. 

AssuMPSIT to recover damages for breach of a written contract, 
signed by the def~ndant, dated December 19, 1867, and of the 
following tenor : 

"I, Manuel S. Drummond, of Bangor, in cousideration of ser
vices performed by Horatio P. Blood, of said Bangor, at my 
request, in exploring part of Township No. 5, in Ninth Range in 
county of Piscataquis, and north of and . adjoiniug the town of 
Brownville, and the same part of said township conveyed to me 
by two deeds dated December 19, 1867, one of which is from 

• 
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Preserved B. Mills, and the other from Asa Pingree and others, 
trustees of David Pingree, said deeds conveyirig to me a parcel 
of land across the east_erly end of said township, and about three 
miles and two rods wide, do promise to, and agree with the said 
Blood, that whenever I, or Stephen F. Barton, to whom I have 
given an obligation _to convey one undivided third of said land on 
the performance of certain conditions, shall have received from 
the stumpage cut on said land, money enough to pay all the con
sideration paid for said land, and all expenses and taxes hereto
fore paid by me, and that shall hereafter be paid by me or him, 
the said Barton, and all reasonable charges and contingencies 
pertaining to, or incidental to said land and the management of 
the same, and annual interest on the whole of said sums at the 
rate of ten per cent. per annum, I will make and execute, or 
cause to be made, executed and delivered to said Blood, or his 
assigns, a quitclaim deed of one undivided sixth part of all said 
lands and interest 1 acquired by said two deeds," &c. 

The plaintiff contended that the defendant was accountable for 
stumpage money from the date of the contract to date of writ, 
September 16, 1876, sufficient to pay for the land and all expenses 
chargeable to it, and that the plaintiff was entitled to his deed., 
The defendant contended to the contrary. 

No question was made but the defendant should credit the 
amount of stumpage received from third parties, but he resisted 
the claim of the plaintiff that in his own operations, whether they 
were successful on the whole or not, he should first account for 
the stumpage at its market value. 

The parties desiring that this and other legal questions, which 
in the opinion appear, should be settled before submitting the 
case to the jury, the presiding justice ruled, pro f orma, that the 
plaintiff's construction of the contract was correct. The case 
was submitted to the law court to stand for trial on questions of 
fact after the contract has had a construction on questions of law. 

J. Varney, for the plaintiff. 

F . .A. Wilson & 0. F. Woodard~·for the defendant . 
• 

PETERS, J. · This controversy relates to the interpretation and 

• 
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effect of a written agreement. The defendant was to convey to 
the plaintiff an undivided sixth of certain land, when he received 
what he had advanced therefor, and certain costs and expenses, 
"from the stumpage cut on the land." The pt\rties anticipated 
that the stumpages would pay for the land within some reasonable 
time. The word "stnmpage" has in this state a definite signifi
cation. 1t means the sum by agreement to be paid an owner for 
trees standing ( or lying) upon his land, the party purchasing 
being permitted to enter upon the land and to cnt down and 
remove the same away. In other words, it is the price paid for a 
license to cut. Usually, the price is measured according to the 
thousand feet cut in an operation, but it may be by the tree or 
the cord or the like. As a general thing, the practi<~e is for the 
owner in some form of agreement to retain a lien upon the lnm-

, ber cut for payment of the stumpage due thereon. Stumpage on 
lumber is somewhat of the nature of a percentage paid on copy
right, or of a royalty for the use of a patent, or a duty paid on 
mineral productions 

By the terms in the agreement, "stumpage cut upon the land" 
was intended stumpage received for operations permitted to be 
carried on upon the land. It is clear to us, that the plaintiff is 
entitled to a conveyance whenever lumber enou6h has been taken 
from the land the stumpages upon which arc sufficient to pay for 
the land and all the costs, profits and expenses provided for by 
the contract. Of course, the defendant would not be held to 
allow for stumpages which he has failed to collect of other per
sons, where the loss is in no way attributable to a '!ant of proper 
care and caution on his part. But he must account for the yalue 
of the stumpages when he has carried on the operations himself. 
Stumpage in the sense. of the agreement accrues, whether the 
defendant sells the permits or licenses to cut to other persons or 
uses the privilege himself. The plaintiff is interested in the 
profits and losses incident to the business of selling rights to cut, 
but not in the business of operating upon the land itself. Other
wise, the plaintiff would be a partner with the defendant and his 
business associates. The defendant must ac.ount for his own 
cuttings at a reasonable price therefor, no price being agreed 

• 
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upon. He sells the permits to himself where he operates, and to 
himself and partners where they jointly carry on the operation. 

How shall prices and values be ascertained where the defend
ant and hhi partners have taken the lumber from the land? 
The ordinary rules apply. If there was a fixed market price for 
stumpage, that must govern. But market rates cannot rule as 
certainly with respect to rights to cut lumber as with much other 
property, because townships of land are so variously and differ
ently situated. One township may afford much better facilities 
for lumbering thereon than another. In such case, several things 
may be considered; such as proximate market rates, the value of 
logs at their place of destination, and the costs and risks of get
ting them there. The rule laid down in Berry v. Dwinel, 44 
Maine, 255, and approved in subsequent cases in this state, might 
apply with more or less force according to circumstances. It was 
there held that, where goods have no market value at the place of 
delivery, the value at such place may be determined at the 
nearest place where they have a market value, deducting the 
extra expense of delivering them there. 

These are all the points which we think tho necessities of the 
case require us to consider. Upon tl1is interpretation and con
struction of the written contract, 

The action stands for trial. 

APPLETON, C. J., DICKERSON, DANFORTH, VIRGIN and LIBBEY, 

J J., concurred. 

STATE vs. CONSOLIDATED EuROPEAN & NoRTH AMERICAN RAILWAY 

COMPANY. 

Penobscot. Decided February 6, 1878. 

A railroad corporation is not liable to the forfeiture imposed by statute for the 
benefit of the widow and children of a person whose life is lost by the negli
gence of servants or agents employed in operating the road, if, at the time of 
the accident, the mortgagees of the corporation were in possession of the road 
and had its exclusive management and control. 

'7'-(~. ~2.(,-~ 
> '1 ,, i ., ~-
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ON AGREED FACTS. 

INDICTMENT found at the August term, 1876, against the defend
ant company under § 36, c. 51, R. S., for causing the death of 
Jasper A. Roberts, at Bangor. 

It appeared that the acts alleged in the indictment were com:. 
mitted November 20, 1875 ; that one Benj. ·E. Smith, in October 
27th, then last past, took possession of the railroad and all its 
property, and ever after had been in possession and had the man
agement of said defendants' railroad as trustee, under a mortgage 
given by said defendant company, to him and another as trustees; 
and all persons in the management and charge of the railroad, 
engine and train were acting under and employed by him as such · 
trustee. The indictment and mortgage were in the case, and the 
question presented to the court was, whether upon these facts 
the defendant company could be liable. 

If the court should be of opinion that it may be, the case ·was 
to stand for trial, otherwise a "Nolle Prosequi" to be entered. 

J. Hutchings, county attorney, & T. W. Vose, for the state. 

0. P. Stetson, for the re~pondents. 

PETERS, J. The Consolidated European and North American 
Railway Company is indicted for causing the death of Jasper A. 
Roberts through the alleged negligence of its servants and agents 
in operating the road. It is coi1eede<l, that, at the time of the 
accident occasioning the death, the railroad corporation was not in 
the possession of the road. The mortgagees of the road were in 
the possession of it, having the entire management and control. 
The question is, whether under such circumstances, the railroad 
corporation can be made responsible for the forfeiture or damages 
which the statute imposes for such loss of life. Our judgment is 
that the indictment cannot be sustained. 

The statute is this: "Any railroad corporation, by whose negli
gence or carelessness, or by that of its servants or agents while 
employed in its business, the life of any person, in the exer
cise of 'due diligence, is lost, forfeits not less than five hundred 
nor more than five thousand dollars, to be recovered by indictment 
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found within one year, wholly to the use of his widow, if no chil
dren ; and to the children, if no widow; if both, to her and them 
equally; if neither, to his heirs." 

Obviously enough, these provisions do not touch the respond
ents. They then had no business upon the road. rrhey had no 
servants or agents @onnected with the road. The employees 
engaged in running the road were entirely independent of the cor
poration and free from its control. The corporation had no more 
participation in the affairs and direction of the road than the 
deceased had. Certainly, the mortgagees were not the agents of 
the mortgagers.. Here the mortgagees were principals. An 
agent is presumed to be under some control of his superior. The 
mortgagees were under no control, of any kind, of the corporation. 
The word "agent," coupled with the word "servant," is presumed 
to have a meaning somewhat eju,sdem generis. In the earliest 
statute on the subject, (c. 70, Laws of 1848) the servant or agent 
is declared to be "the person having charge of the locomotive 
engine . or the conductor or other person having charge 
of any car or train of cars on the road." 

By the act of 1855, (c. 161, §§ 1 and 2) the statutory provision 
was remodeled and its terms extended so as to em brace other com
mon carriers, and imposing upon railroad corporations precisely the 
same liability it did upon the proprietors of steamboats and stage 
coa~hes. Would any one contend that a mortgager of a steam
boat or stage coach was liable for the negligence of a mortgagee 
in the management of the property, the mortgagee having the 
entire direction and control i 

In strictly civil snits, it would not now-a-days be pretended that 
a mortgager, out of possession and control of property real or per
sonal, could be held for the acts of the mortgagee who is in the 
possession of such property and has an independent control of it. 
The maxim respondeat superior does not apply. This doctrine is 
well illustrated in many modern cases. We cite a few pointed 
cases which are particularly pertinent to the positions assumed 
in the case at bar. Eaton v. Eu. & N. A. R. Oo. 59 Maine, 
520, 526. .Mahoney v. At. & 8t. Law. R. R. Oo. 63 Maine, 
68. Fletcher v. Boston & 11£. Railroad, 1 Allen, 9. Ballou 
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v. Farnum, 9 Allen, 47. Conners v. Hennessey, 112 Mass. 96. 
Sprague v. Smith, 29 Vt. 421. Why should. a different rule fix 
the rights of the parties under this indictment? It is admitted, in 
all the discussions upon this and similar statutes, that the remedy 
here sought for, although criminal in form, is in an its incidents a 

civil process. Massachusetts, New Hampshire and Maine furnish 
the remedy in the form of an indictment. New York and other 
states allow essentially the same prosecution to be carried on b_y 
means of a special action of the case in the name of an adminis
trator of the deceased. The case State v. Grand Trunk Rail
way, 58 Maine, 176, decides, for very satisfactory reasons, that 
the same rules of evidence and the same rules of law should be 
applied in prosecutions of this kind as in analogous civil actions 
for damages. The forfeiture is recoverable rather as damages 
than punishment. There \Vould be no forfeiture where the 
deceased leaves no widow nor children nor heirs. See State v. 
Gilmore, 24 N. H. 461, 472. 

This corporation cannot be held. And, for the act alleged, as 
the statute stands, we do not see how any person or party can be. 

Indictment, by agreement, to be quashed. 

APPLETON, 0. J., DICKERSON, DANFORTH, VIRGIN and LIBBEY, 

JJ., concurred. 

GusTAvus S. BEAN vs. ARIEL S. AYERS, et als. 

Penobscot. Decided February 7, 1878. 

Exceptions. Trial. Words, "thereupon." Pleading. 

A party in whose favor a ruling has been made at nisi prius, exceptions thereto 
having been taken by the other side, may, upon his own motion and with the 
permission of the court, waive the ruling in his favor and have the excepUons 
sustained at nisi prius, without carrying them to the law court. 

After a demurrer to a declaration has been filed and sustained and a new declara
tion hy leave of court filed upon payment of costs, the case is then ready for 
further proceedings or trial, and neither side is entitled to postponement or 
delay except in the discretion of the court. 

A venue is sufficiently alleged in a declarati~n where the agreement in suit with 
the prefix of "Penobscot ss." is declared upon in hooc verba, t};le count upon it· 
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alleging that the property suAd for was situated, (when attached and delivered 
to the defendants as keepers for the plaintiff as an officer) in Penobscot River, 
"in Penobscot county." 

The word "thereupon" in a declaration may be taken to mean "in consideration 
thereof," where the connecting matter would seem to require such an inter-

, pretation. · 
The declaration alleges that the plaintiff, an officer, attached property and deliv

ered it to the defendants, and that thereupon the defendants executed and 
delivered to the plaintiff an agreement, the declaration then setting out the 
agreement in its exact words and figures, but not according to its legal effect, 
and it is then averred that the defendants became liable thereby to return the 
property on demand or to indemnify the plaintiff. Held, on special demurrer, 
that the declaration was bad in point of form. No promise, but only the 
written evidence of a promise, is alleged. 

The error is not cured by the allegation that the defendants thereby became liable 
to return the property. This is an averment of law and not of fact. It is the 
plaintiff's conclusion or inference of law from the facts previously alleged. 

Special demurrers are not practically abolished by our statute of amendment, 
which provides that no process shall be abated, arrested or reversed for want 
of form. Bad pleadings are not thereby to stand as if good, but they are to 
be corrected and made good by amendment. 

ON EXCEPTIONS. 

CASE upon the defendants' accountable receipt for 1945 ·spruce 
and hemlock logs attached by the plaintiff, as a deputy sheriff, 
upon certain writs, of which that in Sheridan v. Ireland, 66 
Maine, 65, was one. The writ in this case is dated November 
23, 1876, and was entered at the January term, 1877, when the 
defendants filed a general demurrer to the declaration, which was 
joined by the plaintiff and overruled by the court. The defend
ants filed exceptions. 

Under the entry of the exceptions on the docket, the court 
ordered the entry: "To be argued in thirty days by the defend
ants or else judgment for the plaintiff." Arguments were fur
nished accordingly, but were not sent around to the justices of 
the law court. 

On the first day of the April term, 1877, upon the consent of 
the plaintiff's counsel that the exceptions be sustained, and with
out the consent of the defendants' counsel, the presiding justice 
ordered the entry to be made on the docket: "Exceptions sus
tained." On the second day; against the defendants' objection, 
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the justice allowed the plaintiff to amend his writ by filing a 
second count, setting out that the plaintiff was a deputy sheriff; 
that as such by virtue of seventeen certain writs, dated August 
14, 1872, returnable to the supreme judicial court then next to 
be held, &c., on the first Tuesday of October, 1872; in which 
writs the following named persons were plaintiffs and Daniel E. 
Ireland of, &c., and certain logs then in Penobscot river in said 
county were defendants, giving the names, the first of which was 
John Sheridan. The declaration then sets out that the plaintiff 
attached the logs, and at the request of the· defendants delivered 
the logs to them, "and thereupon the said defendants executed 
under their hands and delivered to the plaintiff an agreement in 
words and figures as follows, to wit: "Penobscot ss. August 23, 
1872." Then follows the receipt, ipsisimis verbis, closing with 
the signatures. Then follows: "Whereby the said defendants 
then and there became liable to return said logs to said plain tiff 
on demand, or on failure so to do, indemnify and save harmless," 
&c., hut not alleging any promise. Then follows an averment of 
the entry of the writ, the recovery of the judgments, the demand 
and refusal to return the logs and failure to save harmless, to the 
damag~, &c. 

To this new declaration, the defendant demurred specially, 
assigning for causes : 

"First, that no venue or place is alleged in the said new declar
ation, where the said agreement therein set forth, was made by 
the said defendants with the said plaintiffs, or where the said 
causes of action therein stated, or any of them, are supposed to 
have accrued. 

" Second, that no consideration is alleged in said new declara
tion, according to the settled and established form of expression 
and practice, or in any way alleged therein, for said agreement 
therein set forth as made by the said defendants, with said plain
tiff, or for the said causes of action or any of them set forth in said 
new declaration, and claimed by said plaintiff therein against said 
defendants. 

" Third, that the legal purport and effect of said agreement set 
forth in said new declaration as made by said defendants with said 
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plaintiffs, is not directly alleged in said new declaration, but that 
the .said agreement is therein improperly set forth in words and 
figures, and that the liability and promise of said defendants 
thereon, by recital and reference, is in form and manner improp
erly, circuitously, indirectly, argumentatively and insufficiently 
alleged and set forth. And also that the said new declaration is 
in other respects uncertain, informal and insufficient." 

The presiding justice after joinder overruled this demurrer and 
adjudged the new d~claration or second count good; and the 
defendants alleged exceptions. 

W. 8. Clark, for the defendants. 

L. Barker, T. W. Vose & L. A. Barker, for the plaintiff. 
I 

PETERS, J. The two questions first presented in the exceptions 
arose in this way: A demurrer was filed to the plaintiff's declar
ation and overruled. The defendants excepting to the ruling, the 
case was marked law. At the next term of the court, (at nisi 
prius) and before the case was considered by the law court, at the 
instance of the plaintiff and with the consent of the justice presid
ing, an entry was made upon the docket that the defendants' 
exceptions were sustained and the declaration adjudged batt The 
plaintiff then amended his declaration upon the pay1nent of 
costs, and at his request the cause was ordered to be in readi
ness for trial or further proceedings at the same term, both rulings 
of the court being objected to by the defendants. 

We think the plaintiff had the right to have the entry made, 
the court assenting. The act was no more nor less than a waiver 
by the plaintiff of a previous r~ling in his favor. There was no 
possible use in going above to have exceptions sustained when the 
same result was tendered below. This point .places the defend
ants in the inconsistent attitude of opposing the doing of that 
which they were seeking to have done. 

To our minds, the other objection is not well taken. The stat
ute provides that, "at the next term of the court in the county 
where the action is pending, after a decision on a demurrer has 
been certified, by the clerk of the district to the clerk of such 
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county, and not before, judgment shall be entered on the demurrer, 
unless the costs are paid, and the amendment or new pleadings 
filed on the second day of the term." This provision does not 
apply in favor of these defendants. It only reaches the condition 
of the plaintiff. The section of the statute allowed the plaintiff 
time and opportunity to amend his declaration upon payment of 
costs. He could take all the time allowed or not as he pleas~d. 
It is the defeated party only who needs the grace extended by the 
statute. Judgment shall be en~red "on the demurrer" if he does 
not comply with the conditions imposed upon his right to proceed. 
Here uo certificate had come or was to come from the law court. 
The necessity of it had been obviated. The conditions having 
been complied with by the plaintiff, the cause was then in a posi
tion for further trial, neither side being entitled to delay as a mat
t.er of strict legal right. 

The plaintiff having amended his d ecL:iration, and the defend
ants being ordered to again proceed, they demurred specially to 
the new declaration. · This, as amended, counts upon a receipt 
given to the plaintiff, an officer, for the safe keeping of property 
attached by him on certain w.rits. The objections set down for 
demurre1 are: That no venue is alleged; that no consideration 
for the undertaking of the defendants is set out; that the opera
tion and effect of the written contract is not directly averred in 
the declaration; and that reciting (as here) a written contract in 
its precise words and figures instead of declaring upon its legal 
force and effect is improper pleading. 

Is a venue alleged ? In the contract, recited in the declaration 
in ha3C verba, the prefix "Penobscot ss." appears at its head, signi
fying the official character of the document. The count declares 
that the logs were_., attached in Penobscot river in "Penobscot 
county" by an officer of the county. No other place is named 
therein. This is enough; The objection is of only a formal and 
most technical kind. A venue was originally employed to indi
cate the county from which the jury was to come. With us that 
is a matter regulated by law. In the early days of the law it was 
not the practice to aver a venue in Massachusetts. (See 5 Mass. 
96). Still, it is to be confessed that the allegation of the venue 
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gives symmetry and dress to the forms employed by the pleader, 
and its use is to be commended. 

The necessity of stating a venue, even as a matter of form, is 
rather reluctantly confessed by the authorities. It is enough to 
name a place in the county without naming the county. Martin 
v. Hartin, 51 Maine, 366. Or the county· only may be named 
without naming any place within the county, whenever, as here, 
the jurors are to be awarded de corpore comitatus. Bae. Ab. 
Visne or Venue; and cases there collected. The statement of 
only the county is not enough, however, where the place at which 
the alleged act is done gives to a particular plaintiff or against a 
particular defendant the right of action. Yide authorities already 
cited. When a venue is once stated, all matter following is drawn 
to it and qualified by it. And it may be laid upon the margin of 
the declaration or be stated in the body of it. Slate v. Post, 9 
Johns. 81. Many cases to this effect may be found in the later 
editions of Chitty's Pleadings, in the notes. In State v. Corson, 
10 Maine, 473, 476, it was held a venue was sufficiently stated in 
a declaration in scire f acias on a recognizance iu a criminal case, 
by an allegation therein that the respondent was ordered by the 
magistrate to appear before the court of Common Pleas for 
"Penobscot county." 

The next objection is, that no consideration is alleged. If this 
defect exists, the objection is fatal as a matter of substance. The 
consideration need not be directly averred, if necessarily implied ~ 

from all the averments. The plaintiff declares that he delivered 
the logs attached to the defendants at their request and that 
"thereupon" the defendants delivered their agreement to the plain
tiff. The word "thereupou" undoubtedly has different meanings. 
The defendants contend that in this declaration it is used merely 
to mark the succession of facts in the order of time. We think, 
however, it may fairly be considerered as referring to the reason 
of the promise of the defendants. 

We find more difficulty upon the more prominent point of 
objection, that the contract is set out in its entire words and fig
ures and not according to its legal effect. No don ht, it is much 
the better practice to set out an instrument, not by its form and 
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Hs terms, but according to its legal operation and effect. But 
there is no imperative rule against reciting an instrument in hmc 
verba in pleadings. A declaration will not be rejected on that 
account, provided that upon all the averments and .recitals taken 
together a good cause of action is sufficiently stated. It is an 
objectionable mode of· pleading where it involves a needless and 
unnecessary statement of facts. A demurrer, however, does not 
reach that difficulty. A demurrer complains of too little and not 
too much matter in a declaration. The maxim utile per inutile 
non vitiatur applies. The remedy may be to move to strike out 
or reduce useless and redundant allegations. Upon inspection, 
the court may order it to he done. 

But the point here urged is, that the recital of the contract is 
not accompanied with averments enough to constitute a legal 
declaration. The weakness in the declaration is that, although an 
action of assumpsit, I].9 promise is directly and positively asserted 
therein, but it is stated argumentatively and only inferentially, if 
at all. The plaintiff declares that the defendants executed under 
their hands and delivered to him an agreement. He does not say 
that they made any p.I.Q!JlJ§,~ in accordance with such agreement. 
He does aver that thereby the defendants became liable to perform 
the agreement described in the declaration. But that is an allega
tion of law and not of fact. It is the pleader's inference of law 
from the facts previously stated. Gould Pl. c. 9, § 29. JJfillard 
v. Baldwin, 3 Gray, 484. Nor does a demurrer admit a mere 
statement of a conclusion of law from the facts averred. Chitty 
Pl. 2 vol. 18th Am. ed. 694, and notes. Chapin v. Curtis, 23 
Conn. 388. Oraft v. Thompson, 51 N. H. 536. The contract 
itself should have been averred, and not merely the written e-vi
dence of the contract. The facts are not averred, but the written 
evidence of the facts only is averred. The writing is a matter of 
evidence, and not a matter of al1egation. It is evidence, but not 
conclusive evidence, of an undertaking and promise. It may have 
been vbHiined b..y fraud or mistake ; in which case it contains no 
legal promise. The general issue in assurnpsit· is that the defend
ant never promised. That plea would not strictly raise an issue 
here, for the plaintiff does not assert that these defendants ever 



BEAN 'V. AYERS. 489 

did promise. The plaintiff avers that he has a written evidence 
of promise, and a general denial would be that he has not. 

The authorities are many that support this view. We quote 
from a few of them. Chitty says : "The principal rule, as to the 
mode of stating the facts, is, that they must be set forth with cer
tainty; by which term is signified a clear .and distinct statement 
of the facts which constitute the cause of action or the ground of 
defense." All the writers upon the subject of pleading at common 
law say the same thing. Here a material fact is not affirmatively 
stated. Chitty Pl. Declaration. 

In JVatriss v. Pierce, 36 N. H. 232, it was decided that a rep
lication was bad which traversed no fact alleged in a plea, but 
which was mostly a statement of facts which would in evidence 
tend to prove a point had it been properly pleaded, because it 
offered no is:me by the finding of which the case could properly 
be determined. Bell, J., says: "The facts essential to a defense 
must in general be expressly and substantially alleged. The 
statement of mere evidence tending to prove a material fact is not 
sufficient. Such a mode of pleading, if admitted, would refer the 
matter of fact in question to the court instead of the jury. Thns, 
if in trover the plaintiff allege.Sa demand and refusal, but omits to 
aver a conversion, the declaration is ill, the demand and refusal 
being only evidence of a conversion, which is the gist of the action." 
See the numerous cases cited in the opinion in that case. 

In Hughes v. Wheeler, 8 Cow. 77, it was held that a plea by a 
defendant that he had given the plaintiff his (defendant's) note for 
the demand in suit, which he accepted, was bad in substance. He 
should have given the note in evidence under the general issne. 
Church v. Gilman, 15 Wend. 656, was a case calling for the deci
sion of a similar question. There the rejoinders recited the facts 
at large. The opinion declares that "facts, and not the evidence 
of facts, must be pleaded, or the pleading will be held bad as argu
mentative." It is further said: "The rejoinders are all argument
ative. The defendant has pleaded the evidence of the. fact of 
delivery,.instead of the fact.itself, and for that cause the rejoin
ders are bad." In Fidler v. Delavan, 20 Wend. 57, the court 
say : "Another defect is, that the evidence of the facts charged is 
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spread out in the plea instead of the facts themselves. This is a 
violation of one of the first rules of pleading, which requires a 
statement of the facts constituting the plaintiff's cause of action 
or the defendant's ground of defense. A plea should be direct 
and positive and not by way of rehearsal or argument, which 
leads to prolixity and expense." 

In Palister v. Little, 6 Maine, 350, the question here presented 
was virtually decided favorably to the present defendants; and in 
HcLellan v. Oodman, 22 Maine, 308, the decision of a similar 
question was the other way, upon the ground that the demurrer 
there was general and not special, the court admitting the prin
ciple. Vide, also, the following authorities: Steuben Co. Bank 
v. Mathewson, 5 Hill, 249. Oolvin v. Burnet, 17 Wend. 564. 
Dyett v. Pendleton, 8 Cow. 727. Willard v. Williams, 7 Gray, 
184. · Story Eq. Pl. § 241. 

Special demurrers are not practically set aside by § 9, c. 82, 
R. S., which provides that no process shall be abated, arrested, or 
reversed for want of form only, and allowing amendments liber
ally. The idea of the statute is, not that bad pleadings shall 
stand as good, but that they may be corrected and made good by 
amendment. Special demurrers have been often entertained, 
although the statute has been in existence ever since we were a 
state. We concur with the opinion expressed by the court of 
Connecticut, (Andrews v. Thayer, 40 Conn. 156) upon a stat
utory provision substantially like our own. The opinion there 
states: "That statnte was never designed to affect demurrers. 
It has been in existence nearly two hundred years, and has been 
preserved unaltered during this long period of time, though 
revision after revision of the statutes has be.en made and scores 
of cases have been tried in the higher courts upon special 
demurrers, no question being made but that such pleas were 
proper." 

The objection of reciting the evidence instead of . stating its 
effect in- a declaration, of course, does not present the practical 
difficulty in this case that it might in other cases; but the prin
ciple is the same. No amendment is moved for. Whether we 
,could allow an amendment before decision upon a special demur-
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rer or not, we need not now determine. Section 19, c., 82, 
applies in terms to a general demurrer. 

Demurrer sustained. 

APPLETON, C. J., DICKERSON, DANFORTH, VrnGIN and LIBBEY, 

J J ., concurred. 

INHABITANTS OF SEBEC vs. INHABITANTS OF FoxcROFT. 

Penobscot. Decided May 4, 1877. 

Pauper. 

The Act of 1873, c. 119, declares "that to constitute pauper supplies, under the 
laws of this state, such supplies shall be applied for in case of all adult persons 
of sound mind, by such persons themselves, or by some person by them duly 
authorized ; or such supplies shall be received by such persons, or by some 
person duly authorized by them, with a full knowfodge that they are such sup
plies.'' Held, that the wife is a competent person to make application for 
supplies for herself and children, without previous authority from, or a subse
quent ratification by, her husband. 

ON EXCEPTIONS. 

AssuMPSIT. The verdict was for the plaintiffs; and the defend.,. 
ants alleged exceptions. 

A. JJ£. Robinson, with whom was A. W. Paine) for the defend
ants. 

0. A. Everett, for the plaintiffs. 

WALTON, J. This case is before the law court on exceptions. 
It is an action by the town of Sebec against the to'wn of Fox
croft to recover for supplies furnished the family of one Peter 
Fern, then residing in Sebec, but whose settlement, it is admitted, 
was, at the time the supplies were furnished, in Foxcroft. The 
supplies were applied for by Mr8. Fern ; and the presiding judge 
instructed the jury that if Fern and his wife were living 
together in their marital relations, she could not, during his tem
porary absence, and without his authority, apply to tM overseers 
of the poor for relief, so as to bind the town ; but he added that 
subsequent ratification would be equivalent to prior authority .. . 
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• To the ruling that subsequent ratification would be equivalent to 
previous authority the defendants except. 

We think the exceptions cannot be sustained. The ruling, as 
a whole, was more favorable to the defendants than they were 
entitled to. It required the plaintiffs to prove either previous 
authority or subsequent ratification. We think they were under 
no obligation to prove either. Neither the act of 1873, c. 119, 
( defining what shall constitute pauper supplies,) nor any other 
act, limits the right to apply to the ovetseers of the poor for 
relief for a suffering family to the husband alone. The wife is as 
likely to know what her own and her children's necessities are as 
the husband ; and if an application for relief for herself and 
children is made by her in good faith, and the case is one of 
actual destitution and suffering, neither the want of previous 
authority from the husband, nor the absence of a subsequent 
ratification by him, will prevent the supplies furnished in pur
suance of such application from being pauper supplies. In such 
a case the application is not made for the husband ; it is made by 
a destitute mother, in behalf of herself and children; and such 
an application is not only within the letter of the act of 1873, 
but it is clearly within its spirit and intent. We agree with the 
learned counsel for the plaintiffs that it would be cruelly incon
venient if relief could.not be furnished a starving and freezing 
family of innocent children, till the consent of an absent, or, it 
may be, a heartless father could be obtained. 

The rulings excepted to were not independent rulings-they 
were modifications of a previous ruling-and, as the defendants 
were not entitled to the previous ruling, they could not be preju
diced by its modification. In its modifi~d form it was more 
favorable to the defendants than they were entitled to. 

Exceptions overruled. 
Judgment on the verdict. 

APPLETON, C. J., DICKERSON, BARRows, VIRGIN and PETERS, 

JJ., concurred. 



STRAW 'V. SOCIETIES. 493 

DAVID R. STRAW, jr., executor, vs. TRUSTEES OF THE EAST 
MAINE CONFERENCE OF THE METHODIST EPISCOPAL 

CHuRcH, et als. 

Piscataquis. Decided May 8, 187.7. 

Will. Costs. 

A bequest to the "Methodist Episcopal Missionary Society of Maine" may be 
taken by the "Trustees of the East Maine Conference of the Methodist Episco
pal Church," there being no society of the former name, and the latter being an 
incorporated institution created for the purpose of maintaining the cause of 
domestic missions in Eastern Maine, within which territorial section the testa
trix· resided at the time of her death. 

The costs of a suit in equity, including counsel fees on both sides, instituted to 
ascertain the meaning of an ambiguous clause in a will, may be charged to the 
general assets of the estate, as having been occasioned by a want of care and 
precaution on the part of the testator himself. 

BILL IN EQUITY, asking the constructior: of. the will of Bial 
Edes, a widow, who died at Guilford, August 15, 1874, without 
parents or issue. The will, dated July 8, 1874, duly proved at 
the October term of the probate court, 1874, contains three items. 
The first names the plaintiff executor and provides for debts and 
funeral expenses. Then follows : 

"Second-I give and bequeath to each of my sisters, Betsey 
Mitchell, Lucretia West and Phebe Soule, and each of my 
brothers, Cornelius Soule and Isaac Soule, if living, the sum of 
one dollar. 

"Third-I give, devise and bequeath all the rest and residue 
of my estate, real and personal, to the Methodist Episcopal 
Missionary Society of Maine, to be paid to them as soon as may 
conveniently be done after my decease." 

The bill states that there is no society so named ; but there is 
one corporation named "Trustees of the East Maine Conference 
of the Methodist Episcopal Church," and another named "Mis
sionary Society of the East Maine Conference," and asks the 
construction of the will in this : Whether the devise under the 
circumstances of ·the case is valid and will justify the plaintiff in 
delivering the residue of the estate to either of the corporations, 
and if to either, which. 

}'(I»'(. ,,7 
,, ', 'l 'f't 
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Other facts appear in the opinion. 

A. W: Paine, for the plaintiff. 

J. .M. Goodwin & W: F. Lunt, for the heirs-at-law. 

PETERS, J. The testatrix made a bequest to "The Methodist 
Episcopal Missionary Society of Maine." This is, no doubt, a 
charitable bequest. The Haine Baptist .Missionary Convention 
v. Oity of Portland, 65 Maine, 92. And it is to be sustained, 
if either the trustee or the cestui que trust can be ascertained. 
Howard v. The American Peace Society, 49 Maine, 288. 

There is no society answering literally the description in the 
will. There are four societies which, by possibility, might com
pete for the bequest; to one of them it evidently belongs. They 
are: 

1. The Missionary Society of the East Maine Conference. 
2. The Maine Conference Missionary Society. 
3. Trustees of the Maine Annual Conference of the Methodist 

Episcopal Uhnrch. 
4. Trustees of the East Maine Conference of the Methodist 

Episcopal Church. 
The state of Maine is divided territorially by the Methodist 

denomination into two general conferences, the Kennebec river 
being mainly the dividing line; that west of the river including 
therewith a portion of New Hampshire. These conferences are 
neither of them legal corporations, but are merely assemblies 
composed of ministers and delegates from the churches, and pre-
sided over by the bishop. · 

Connected respectively with these conferences, are the two 
societies first and secondly named in the above list. Neither can 
be entitled to the bequest. They are not incorporated. They 
are merely associations, organized under the rules and disciplin~ 
of the Methodist . church, fo1· the purpose of collecting and for
warding to the parent society in New York such funds as may 
be gathered for the use of foreign missions; such parent society 
disbursing its funds anywhere in or out of the U p.ited States and 
the territories. It is reasonably certain, we think, that the tes
tatrix designed her contribution for a missionary society operat
ing within the state of Maine. 
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The societies thirdly and fourthly named in the above list are 
both incorporated by the state of Maine ; and their purpose is, to 
receive and hold funds for the general conferences, to be disbursed 
for domestic missionary purposes within the territory of the con
ferences with which they are respectively attached. The thirdly 
named is the legal trustee of the western conference, and the 
fourthly named ( or last named) bears the same relation to the 
eastern conference, so to call them. Of these two societies, 
we are of opinion that the last named is the one entitled to 
receive the bequest. It is a Methodist missionary society. It is 
situated, and its work is done, in Maine. The testatrix resided 
within its territorial limits. She was more likely to have this 
institution in mind than any other. It is more strictly ~ state of 
Maine missionary society than the other, because the other has a 

portion of New Hampshire annexed. There is no clash between 
any of the four societies in their claims upon this fund. They 
are represented in this litigation by single counsel. They do not 
object to, but rather seek, the result we arrive at. We think 
there should be a decree in favor of the "Trustees of the East 
Maine Conference of the Methodist Episcopal Church." 

The costs of this suit, including counsel fees on both sides, are 
to be paid from the general assets of the estate; as having been 
occasioned by the want of care and precaution on the part of the 
testatrix herself. The ambiguity in her will made the suit neces
sary. _..Deane v. liome for Aged Colored Women, 111 Mass. 
132, 135. If not amicably adjusted, the counsel fees may be 
determined by a judge at nisi prius or by a master. 

APPLETON, C. J., WALTON, DICKERSON, BARROWS and VIRGIN, 

JJ., concurred. 
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CAROLINE M. WALKER vs. JESSE B. TEWKSBURY, and the INHABIT

ANTS OF ATKINSON, trustees. 

Piscataquis. Decided July 3, 1877. 

Trustee process. 

The general rule, that a writ against an individual which may be fully served 
fourteen days before one term of the S. J. court is not properly returnable 
at a subsequent term, does not apply where the date of the writ and the f?ervice 
on a corporation named as trustee therein, are less than thirty days prior to the 
returh day of the earlier term: 

Thus, where a trustee writ was dated February 7, 1876, served on the inhabitants 
of a town as trustees the next day and on the principal defendant, February 
12, and made returnable to and entered at the September term instead of the 
preceding February term, which commenced its session February 29: Held, that 
a motion to dismiss was properly overruled. 

ON EXCEPTIONS. 

AssuMPSIT on note. On the second day of the return· term, 
Tewksbury_ filed a motion to dismiss the action, because the writ, 
which was dated February 7, 1876, served upon trustees February 
8, 1876, and upon the principal defendant February 12, 1876, 
was made returnable to and entered at the September term, 
instead of the preceding February term for said county, which 
commenced its session on February 29, 1876, the said writ having 
been made and fully served more than fourteen days before the 
February term. 

The presiding justice overruled the motion ; and the defendant 
alleged exceptions . 

..A. G. Lebroke, for the principal defendant. 

W. P. Young, for the plaintiff. 

APPLETON, C. J. The time in which service is to be made and 
the mode and manner of serving process are regulated by statute. 

The statute authorizes trustee process and prescribes the service 
when individuals are defendants and trustees. 

By R. S., c. 81, § 18, process upon corporations must be served 
" thirty days before the return day thereof." 

By c. 131 of the acts of 1873, an amendment is made of the 
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eighth section of R. S., c. 86, and it is therein provided that "all 
corporations may be summoned as trustees, and the writs served 
on them as other writs on such corporations." 

The creditor may sue out trustee process and attach the prop
erty of his debtor in the hands and possessio~ of a corporation. 
He can only make a valid service on such corporation by giving 
thirty days notice. There is no time in which he has not a right 
to such process when process can be legally sued out and served. 
The writ cannot have different return days-one for the defendant 
and another for the corporation sued as trustee. As the right to 
sue out tmstee process is given to all and at all times in which 
process may be sued out, it follows that the service to be made 
upon the defendant must correspond to that upon the trustee, else 
there will be periods of time each year in which no suit against a 
corporation as trustee can be sued out and served. Nor does the 
defendant suffer any harm thereby, as there is no rule of the com
mon law or provision of the statute which forbids his payment of 
what he may owe before the return day of the writ. 

E{l]ceptionB overruled. 

DICKERSON, DANFORTH, VIRGIN, PETERS and LIBBEY, JJ., con
curred. 

CHARLES A. EVERETT, administrator, vs. JosEPH W. HALL. 

Piscataquis. Decided January 3, 1878. 

Sale. 

Property, in the possession of a vendee who is not to become the owner of the 
title until he bas fully paid for the same, may, at any time before the price is 
wholly paid, be mortgaged by the vendor to another person, and such person 
will acquire a title to the property thereby superior to that of the conditional 
vendee. 

ON EXCEPTIONS. 

TROVER for a shingle machine. 

Verdict for the plaintiff for $226.10 ; and the defendant alleged 
exceptions. 

VOL. LXVII. 32 11 'J--1,, <i.,'i,., 
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A. G. Lebroke, with whom was A. H. Robinson, for the 
defendant. 

0. A . .Everett, for the plaintiff. 

PETERS, J. One Pearson purchased a shingle machine, giving 
the se11er a note therefor and a mortgage on the machine to 
secure the same. The plaintiff is the assignee of the note and 
mortgage. On the day of the purchase, before the mortgage was 
recorded, Pearson sold the machine to the defendant under an 
agreement that the title should remain in Pearson until the 
machine was paid for, the defendant taking and keeping posses
sion. In a few days thereafter the mortgage was recorded, before 
which something was paid towards the machine by the defendant, 
and he had fully paid Pearson therefor when this action of trover 
was instituted to recover its value. On the trial it was ruled, we 
think correctly, that the title to the machine was in the plaintiff, 
and that he could recover its full value. The mortgage became 
effectual to pass the title as soon as it was recorded. 

Whether the defendant would have any lien for advances made 
before the mortgage was recorded, in a court of equity, would 
depend upon facts and circumstances the weight of which we 
cannot now determine. Foss v. llaynes, 31 Maine, 81. Bragg 
v. Paulk, 42 Maine, 502. 

At law, the defendant has no title. It is not material that pay
ments were made towards a title before the title of the plaintiff 
attached, as long as the payments were not in full. It matters 
not how near the defendant came to the title, falling short of it. 
There is no more logic in holding that the defendant got a title 
when the last do1lar only of the consideration was unpaid, than 
when the first dollar only was paid. Shepard's Touchstone says: 
"It is a general rule, that when a man hath a thing he may con
dition with it as he will. The condition doth always attend and 
wait upoll'•the estate or thing whereto it is annexed." The trans
action was not strictly a sale, but rather a contract for a sale. 
The condition unperformed stood in the way of the defendant's 
title when the plaintiff's title accrued. Property situated as this 
was could not be attached as the property of the conditional 
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vendee, nor could he sell it. If it could not be sold by the vendor 
nor attached as his, it could neither be sold nor attached at all. 
To admit exceptions to the common law rule upon this subject, sub
verts the rule altogether. 

The authorities in this state bear out the doctrine asserted by 
us, fully. Tibbetts v. Towle, 12 Maine, 341. Leighton v. 
Stevens, 19 Maine, 154. Sawyer v. Fishe1·, 32 Maine, 28. 
Brown v. Haynes, 5~ Maine, 578, carries the principle in its 
practical application further than perhaps any previous case. 
There one-half the purchase money had been paid by the pur
chaser, and the seller was allowed to recover the full value of the 
property of a third person, who had bought it of the conditional 
vendee in good faith and for value received. The same view is 
taken by several New England courts, while the doctrine ot: the 
New York court is the other way. OQggill v. H. & N. H. R. 
R. Oo. 3 Gray, 545. Porter v. Pettengill, 12 N. H. 299. 1Javi8 
v. Bradley, 24 Vt. 55. Smith v. Lynes, 1 Seld. 41. 1 Parsons 
Con. 537 ; and note. No other questions which can be con
sidered as raised under such a generality of exceptions as is 
presented in the case, require discussion. 

Exceptions overruled. 

APPLETON, C. J., DICKERSON, DANFORTH, VIRGIN and LIBBEY, 
JJ., concurred. 

ALVIN BLODGETT et al. vs. GEORGE R. SLEEPER. 

Waldo. Decided July 3, 1877. 

Partnership. 

A partner has no right to draw a firm order on a debtor to the firm in payment of 
his own private debt, without the assent, express or implied, of his copartner. 

But the money received on such order cannot be recovered in the name of the 
firm. 

Whether, in such case, an action at law could be maintained in the name of the 
innocent partner ; and, if it could, whether the writ could be amended under 
Stat. 1874, c. 197, qurere. 

OI-J REPORT . 
.,, • L.,. .: - ~1 :'... 
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AssuMPSIT for money had and received, to recover for two 
orders, one of $25 and another of $35, drawn by one of the 
nominal plaintiffs, De Proux, in the firm name of Blodgett & 
Co. on two debtors to the plaintiff firm in payment of De Proux' 
private debt to the defendant. Plea, never promised. 

Blodgett testified that the ord~r was drawn and the money 
applied without his knowledge or assent; De Proux testified to 
the contrary. 

Emery Boardman, for the plaintiffs. 

W. H. Fogler, for the defendant. 

VIRGIN, J. De Proux had no right to draw the orders on the 
debtors of the firm of which he was a member, in favor of the 
defendant, without the assent, express or implied, of his copart
ner. By so doing he applied the effects of the partnership in 
payment of his own private indebtment, in fraud of his copartner. 

· Stearns v. Burnham, 4 Maine, 84. And we are not satisfied by 
the reported evidence that he ever had any such assent, or that 
his copartner ever adopted or ratified the transaction. To be 
sure there were some instances of both partners paying their 
small individual debts from the assets of the firm. · But while the 
law does not requii·e such payments to be so frequent and uniform 
as to amount to a usage before assent can be rightfully inferred 
therefrom, (Darling v . .March, 22 Maine, 184) the rule is too 
important to the commercial world to allow its practical nullifica
tion by drawing such an inference from slight and inconclusive 
facts. 

But this action cannot be maintaiued in the name of both of 
these plaintiffs to recover the money received on the orders, 
because of the necessity of setting up the fraudulent misapplica
tion of the partnership assets on the part of one of the plaintiffs. 
Homer v. Wood, 11 Oush. 62. Farley v. Lovell, 103 Mass. 387. 
These cases we consider decisive of the case at bar. 

Whether an action at law could be maintained in the name of 
the innocent partner without the joinder of De Proux, is not 
now before us. Or, if it could, whether the writ could be 
amended under Stat. 1874, c. 197, by striking out the name of 
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De Proux, we are not called upon to decide, since no such motion 
was submitted at nisi prius. 

Plaintiffs nonsuit. 

APPLETON, C. J., DICKERSON, BARROWS and DANFORTH, JJ., 
concurred. 

LIBBEY, J., concurred in the result. 

JoHN B. HrLL, administrator of the estate of Waldo T. Peirce, 'V8. 

WEBSTER TREAT, admistrator of the estate of Robert Treat. 

Waldo. Decided July 3, 1877. 

Trust. Executors and administrators. 

The title of one who purchases of a testamentary trustee is defeated by the insol
vency of the testator's estate and a sale of the property by the administrator for 
the payment of debts. 

The sale of property by the survivor of an insolvent partnership, though made in 
accordance with the will of the deceased partner and for the purpose of paying 
partnership debts, is void unless he first qualify himself to administer upon the 
partnership estate by giving the bond required by law and obtaining a license to 
make the sale from a court of competent juri~diction. 

ON REPORT. 

AssuMPSIT upon the following contract, dated October 12, 1857, 
and signed by Robert Treat: "Received of Waldo T. Peirce, by 
hand of George A. Peirce, a deed signed by said Waldo T. Peirce, 
as surviving partner of Hayward Peirce, all the interest which the 
said Hayward Peirce had in township No. 2, in eleventh range, 
Piscataquis county, said deed dated October 9, 1857, also a deed 
dated October 9, 1857, conveying to me and George A. Peirce, 
trustee of Catharine Peirce, by said Waldo T. Peirce, of all his 
own interest and his late partner, Hayward Peirce, had in town
ship No. one, in the eleventh range, Piscataquis county. 

"Now, I hereby agree to account to Waldo T. Peirce and Hay
ward Peirce, their heirs or assigns on demand, at the rate of one 
and 50-100 dollars per acre for all the land that comes to me by 

, said deeds when I receive a good title of the same, with the under
standing that my accounts against the firm of W. T. & H. Peirce 
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shall be paid from the above; and I also agree that the accounts 
referred to above against Waldo T. Peirce and W. T. & H. Peirce 
are and shall be such as I now hold against them." 

The declaration alleges a demand and a refusal to account. 
The plaintiff put in the contract, the deeds referred to, also the 

will of Hayward Peirce made im.mediately before his death in 
December 1854, the first item of which provides for the payment 
of his private and partnership debts and for that purpose, in addi
tion to the control and rights which the law gives a surviving 
partner, gives his brother and partner Waldo T. Peirce, full power 
to sell and convey any real estate held by the testator and brother 
in common, in order to pay copartnership liabilities of the firm, 
with certain immaterial exceptions. 

In order to present certain questions for the determination of 
the court it was admitted : 

" That the estate of Hayward Peirce was insolvent. It was 
represented insolvent in the probate court, June 28, 1858. That 
the copartnership named in the will was also insolvent, and that 
the lands sold, now in question, were sold to pay the debts of the 
firm and were needed for that purpose. 

" That said Robert Treat held the land during his life ; that 
since his death, and a division of his real estate among his heirs, 
the heirs have sold and conveyed the whole of the lands in ques
tion in different parcels and by each heir separately, some by quit
claim deeds and some by deeds of warranty. 

" That the administrator of Hayward Peirce's estate, under a 
decree and order of court of probate, sold, January 8, 1868, all 
the right and interest of said estate in these lands to W. T. 
Peirce." 

Waldo T. Peirce, the plai'ntiff's intestate, died in April, 1858. 
If in the opinion of the law court this action can be sustained 

for any amount, the defendants demanded the allowance of their 
account in set-off, which question of amounts is to be referred to 
some proper person to be appointed by the court at nisi prius, 
and the same person is to determine the actual number of acres 
which were conveyed by the deed to Robert Treat from Waldo .T. 
Peirce. 
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.A. W. Paine, with J. Williamson, for the plaintiff. 

N. H. Hubbard, for the defendant. 

WALTON, J. The principal question is whether the title of one, 
who purchases of a testamentary trustee, is defeated by the insol
vency of the testator's estate ~nd a sale of the property by the 
administrator for the payment of debts. 

We think it is. All testamentary titles are liable to be thus 
defeated. The title of a devisee is defeated by such a sale. So 
must be the title of one purchasing of him. The same must be 
true of the title of a testamentary trustee, and of one holding 
under him. This is a necessary result of the rule of law that the 

· testator's property is primarily holden for the payment of his 
debts, and may be sold by his administrator for that purpose. 
Such a sale necessarily defeats all testamentary titles. The right 
to dispose of property by will is subject to this express statutory 
provision, that no part of the estate ean be exempted from liability 
for the payment of debts, if required. R. S., c. 74, § 7. 

The title of Robert Treat must therefore fail, unless it can be 
supported upon some other ground than the power of sale con
tained in Hayward Peirce's will. The sale by the administrator 
under license from the probate court rendered that source of title 
inoperative. 

It is suggested that perhaps the sale may be sustained upon the 
ground that it was made by Waldo T. Peirce, as surviving part
ner, as well as by virtue of the authority contained in his brother's 
will. We think not. Such a sale could not legally be. made 
unless the surviving partner first qualified himself to administer 
upon the partnership estate by giving the bond required by law; 
nor unless he first obtained a license to make the sale from a court 
of competent jurisdiction. Oook v. Le.wis, 36 Maine, 340. Buf
fu,m v. Buffum, 49 Maine, 108. No such bond appears to have 
been given in this case ; nor is it claimed that any S"Q.ch license 
was obtained. 

The result is that Robert Treat's title to so much of the land 
attempted to be conveyed to him by Waldo T. Peirce, as formerly 
belonged to Hayward Peirce, must be regarded as having failed;;, 
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and to this extent the right to maintain this action to recove; the 
price agreed to be paid for it has also failed; but for the balance 
of the land conveyed the action is maintainable ; and the amount 
to be recovered must be determined by some proper person to be 
appointed by the court at nisi prius, as agreed by the parties in 
the report of the case. 

• .Action maintainable in part, amount to 
be determined by a person to be appointed 
by the court at nisi prius, as agreed in 
the report, upon the princi:J)les stated in 
the opinion. 

APPLETON, C. J., DroKERSoN, BARROWS and DANFORTH, JJ., 
concurred. 

STATE OF MAINE, by W.W. Rice, warden, appellant, vs. F. 0. 

HrnHBORN, administrator. 

Waldo. Decided July 28, 1877. 

Insolvent estates. 

Commissioners of insolvency have no jurisdiction over preferred claims. 
Their adjudication that a preferred claim is a non-preferred one does not deprive 

the creditor of any right to maintain a suit. 
An appeal of a creditor from an adjudication of commissioners of insolvency 

that his claim is a non-preferred one will not be sustained. 

ON REPORT. 

APPEAL from the decree of the judge of probate, under R. S., 
c. 63, § 21. 

Na than G. Hichborn died testate. The defendant was appointed 
his administrator with the will annexed. TLe plaintiffs' agent, 
the warden of the state-prison, presented to the defendant for 
payment a claim against the estate, consisting of an account for 
sleighs manufactured at the state-prison and a note given to the 
selling agent for ·other articles manufactured there and by him 
indorsed to the warden. The defendant neglected and refused to 
pay, represented the estate insolvent, and commissioners were 
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appointed by whom the plaintiffs' claim was allowed and placed 
on the list of non-preferred rlaims. On a hearing on the com
missioners' report, the judge of probate overruled the motion of 
the plaintiffs to place this claim with the list of priority or pre
ferred claims against the estate and decreed that it be classed with 
non-preferred claims, and that distribution be made accordingly. 
From which decree and order the plaintiffs appealed. 

W. H. Fogler, with W. P. Harriman, for the appellant. 

I. Money due the state is a preferred ciaim. R. S., c. 66, § 1. 
"Fourth." R. S., c. 64, § 33. 

II. The claim named in the rep~rt is due to the state. R. S ., 
c. 140, §§ 8, 12, 21, 27. 

J. Williamson, for the appellee. 

I. The appellant should have moved the judge of probate for 
a recommitment of the report of the commissioners, for the cor
rection of the alleged error, as provided by R. S., c. 65, § 8, and 
if aggrieved by the denial of such judge, an appeal from his 
denial would lie. The judge had no authority to amend the 
report, or to entertain the motion made by the appellant. Or an 
appeal shonld have been taken from the decision of the commis
sioners, and the claim determined in an action for money had and 
received, according to the provisions of R. S., c. 66', §§ 11, 13. 
These are the only methods of appeal prescribed. 

II. But the commissioners had no jurisdiction over any pre
ferred claim, and it should not have been brought before them. 

III. If the claim was a preference, the rights of the appellant 
might have been adjudicated upon by the commencement of an 
action against the appellee, without even waiting a year after his 
appointment as administrator, and regardless of the insolvency of 
the estate. Huse v. Brown, exr. 8 Maine, 167, 168. R. S., c. 66, 
§ 17. R. s. 1872, c. 85, § 11. 

IV. By R. S., c. 63, § 21, it is provided that "any person" 
aggrieved, &c., may appeal, &c. In all other cases in the statute, 
where the right of appeal is allowed, except in criminal proceed
ings, the words "any party" are used. Prima fronte, the word 
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person means a natural ·person, and it is only by statute that it is 
made applicable even to a corporation. I maintain that the state 
is not "a person." 

V. Even if the proceedings were correct, this claim is not of 
that nature which should make it a preferred one. If a state 
engages in trade or manufacturing, its contracts should be gov
erned by the same rules of law which are applicable to those of 

' private individuals. Under the United States bankrupt law, 
U. S. Statutes, § 5101, "All debts due to the state in which the 
proceedings of bankruptcy are pending, and all taxes and assess
ments made under the laws thereof" have a priority over other 
claims. In West Virginia, the state has a prior lien for taxes on 
all realty. It has been held there, that if the lien is for a debt 
other than taxes, the state is not entitled to any preference over 
other creditors of the same class. In re Brand, 3 B. R. 324. 

APPLETON, C. ,J. The claim in controversy is for a debt due 
on state-prison account. By R. S., c. 66, § 1, "public rates and 
taxes and money due the state" have priority over the general 
creditors or an insolvent estate. If this is to be regarded as a 
preferred claim, then the commissioners of insolvency have no 
jurisdiction over it. Flitner v. Hanley, 19 Maine, 261. Bul
finch v. Benner, 64 Maine, 404. Nor does their adjudication 
deprive the appellant of any right to maintain a suit for the 
claim, ff a preferred one. 

If not a preferred claim, the appellants h~ve no ground of com
plaint. 

Appeal dismissed . 

. DICKERSON, VIRGIN, PETERS and-LIBBEY, JJ., concurred. 
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DAvm L. RrrNTER vs. FRANCIS E. HEATH et al. 

Waldo. Decided October 25, 1877. 

Real action. Estoppel. Trial. New trial. 

507 

ln a real action the demandant can recover only on the strength of his own title 
and not on the weakness of that of the tenant. 

The declarations of a party adverse to his own interest, though entitled to grave 
consideration, do not constitute an estoppel. They may be strong evidence of 
a boundary, but do not pass a title. 

Where an instruction of the presiding justice, though correctly stating the law, is 
not sufficiently full, an exception thereto will not be sustained, unless further 
instruction is asked for and refused. 

The question as to the actual place of the division line on the face of the earth 
was referred. The demandant, after one of the referees had partially surveyed 
a line, proposed to agree upon the line as claimed by the tenants, and to pay 
for what he had cut on the land, if the tenants would pay the costs of the 
referees ; the terms were acceded to and complied with, and the agreement as to 
the line reduced to writing and signed by the demandant. Held, that the settle
ment of the line and the agreement signed by the plaintiff in reference thereto, 
were on a good and valid consideration and binding as any other contract for 
such consideration. 

A new trial was not granted, where the evidence was conflicting and the cause 
left to the determination of the jury under a clear and impartial charge. 

A new trial, on the ground of newly discovered evidence, which, though impor
tant, would not be likely to change the result, will not be granted where the 
evidence if sought for could .have been as readily obtained before the trial 
as after. 

ON EXOEPTJONB. 

WRIT OF ENTRY, dated July 16, 1875. The premises claimed 
are nearly triangular and described snbstantia11y as follows: 
Beginning at a hemlock tree in the south line of I 1, marked with 
the survey mark of Charles Hayden, for the southeast corner of 
the Eaton tract and the southwest corner of Check lot No. 1, I 
1; thence northerly, at right angles with the south line of I 1, to 
the north line of said I 1 ; thence easterly on said north line to, 
the twenty-five mile stream, so called; thence by the centre of said 
stream southerly to the south line of said fifteen mile lot I 1 ; and 
thence westerly on said south line of I 1, to the point begun at. 

Plea, general issue, with a disclaimer of one portion and a 
claimer, so to speak, of another portion, making the whole rectan
gular, as follows: 

7/ llv J'I~ 
!Jo · 1 f2 
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PLAN. 
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Disputed Land. 
Twenty mile stream. 

A B 

Check lot 

Check lot No. 1, I 2. 

Mile square, I 1. 

Mile square, I 2. 

Check lot No. 2, I 1. 

Check lot_No. 2, I 2. 

Unity Pond, 
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Beginning in the southerly line of the fifteen mile lpt I 1, 
according to Hayden's survey, at a hemlock tree supposed to be 
marked with the survey mark of Charles Hayden, surveyor, as 
and for the corner of the Eaton tract, so called, and the plaintiff's 
lot, thence running north and at right angles with said southerly 
line of the fifteen mile lot to the southei·ly line of the Carver lot, 
being the old Winthrop and Dickinson tracts, on I 1, thence 
easterly on the south line of the last named lot to the west line 
of Check lot No. 1, I 1; thence southerly on the west line of 
Check lot No. 1, I 1, to the southerly line of fifteen mHe lot I 1; 
thence westerly on the southerly line of the fifteen mile lot, I 1, 
to the point begun at; and as to the residue of the land described 
in the plaintiff's writ the defe_ndants disclaim all title or posses
sion. 

It was conceded at the . trial that the western boundary of 
Check lot No. 1, as shown by the plan, was the division line 
between the parties. The contention was as to the position of 
this line on the face of the earth, the plaintiff contending that 
C. D. was this line; and that it would give the defendants more 
by some twenty-four rods in length than all the land their deeds 
called for, referring to the ancient Hayden plan of 1812 and 
applying the scale thereto, from Sebasticook river easterly. The 
defendants, without denying this, also relied upon the Hayden 
plan, which appears to have been based upon a sufficiently liberal 
survey to give all parties the quantities called for and leave a 
larger surplus than the disputed strip, and contended that the 
early deeds under which the plaintiff claimed, admitted to have 
been loosely drawn, must depend . for their location upon the 
Hayden plan to which they refer, and that applying the scale 
from Unity pond westerly, the line A. B. answered all the calls 
of the plaintiff's deeds as to quantity and derived support from 
the lines of occupation, which correspond not only with the lines 
on the check lots in range I 1, but with the extension of such of 
those lines as extended through range I 2, and formed opposite 
aides of check lots in that range as shown on the plan. 

There was among much documentary and oral evidence intro
duced on each side, evidence of admissions of defendants' grantors 
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tending to show that the line was as the plaintiff claimed ; and 
also evidence, on the part of the defendants, of an attempted 
reference and consequent settlement of the line between the 
parties in 1871. The verdict was for the defendants; and the 
plaintiff alleged exceptions, which sufficiently appear in the 
opinion. 

J. Baker, for the plaintiff. 

E. F. Webb, for the defendants. 

APPLETON, C. J. This is a real action, in which the demand
ant can only recover on the strength of his title and not on the 
weakness of that of the tenant. 

The case comes before us upon exceptions and upon motions to 
set aside the verdict as against evidence, for newly discovered 
evidence an<l for tampering with the jury. 

(1) The first exceptions alleged relate to the effect of the 
declarations of the grantors of the tenants. After alluding to 
them, the presiding justice proceeds as follows: "Before you 
will give any effect to these declarations, you will see that they 
are not the declarations of these defendants ; they are the declar
ations of their grantors; they are not conclusive in the matter, 
but they are evidence tending, as it is claimed, if true, really . to 
establish or confirm the claim made by the plaintiff; but yon 
must be satisfied that those statements were made, that yon have 
a true account of them, because the law acts upon the presump
tion that a party would not make false statements in disparage
ment of his own title." 

The declarations of a party adverse to bis own interest are 
obviously entitled to grave consideration. But they may be made 
under mistake. They are not conclusive. They do not consti
tute an estoppel. ti1he declarations of a party may be strong 
evidence of a boundary, but if erroneous, they do not paes a title. 

This instruction is favorable rather than adverse to the demand
ant. If true, the jury were told, the declarations proved tended 
"really t~ establish or confirm the claim made by the plaintiff." 
The instructions are unobjectionable. If not sufficiently full, fur
ther instructions should have been requested. The exceptions 
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are to the instructions given, not for the absence of additional 
instructions that might properly have been given, but whi~h were 
not asked for. 

(2) It seems• there had long been a controversy as to the boun
daries of the tract of land in dispute. To settle this controversy 
a reference was entered into, submitting the whole matter to the 
determination of a justice of this court and two st1rveyors. The 
parties met on October 25, 1871. The two surveyors were pres
ent and Mr. Garland, an old surveyor, who had been long 
acquainted with the line in dispute. 

One ot' the referees, Noah Barker, commenced running and 
had proceeded some distance when the demandants proposed to 
agree upon the line as claimed by the tenants and to pay for all 
he had cut upon their land that year, if the tenants would pay 
the costs of the referees. These terms were acceded to and the 
tenants paid the referees some fifty dollars. It was further agreed 

. that Garland should complete the running of the line which had 
been commenced by Mr. Barker. The next day the agreement 
as to the disputed lines was reduced to writing and signed by the 
demandant. In it he agreed "on examination of the premises that 
sai.d line is where it was claimed to be by the late Joseph Eaton, 
who while he was alive, owned the land on the west of said line. 

. said westerly line being the same which Noah Barker on 
the 25th day of October, 1871, partially run out. and which David 
Garland is to finish by agreement between me and the present 
owners of said Eaton land, and to establish it by suitable monu
ments." There is a further agreement as to the Flye lot. 

In accordance with this agreement, the residue of the line was 
run out by Garland and suitable monuments established. This is 
the line claimed by the tenants, and found by the jury to be 'the 
true line. • 
. 'the settlement of the line and the agreement signed by the 

plaintiff in reference thereto was upon· a good and valid consider
ation and binding as any other contract for such consideration. 

In reference to this, the instruction given was as follows : "I do 
not understand that it is denied by the plaintiff that there was 
any settlement; I understand he admits there was a settlement 
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made at the time, an agreement to abide by line " A B" as 
designated upon Hersey's plan. If that was so, that would be 
an end of this case, if it was binding. The parties had a right, 
if there was a matter in dispute, to agree upon a certain line, and 
if they did do that under the circumstances testified to by the 
defendants and not substantially controverted by the plaintiff, it 
would he competent for them to do so and the parties must be 
bound by the arrangement thus made." 

The. last sentence is one which the counsel for the demandant 
claims to be erroneous. The contract reduced to writing, for a 
sufficient consideration and signed by the party to be charged is 
assuredly binding. It is one which a court of equity would 
enforce. It would be unreasonable to hold that a contract of 
such a description voluntarily entered into in good faith was of no 
avail. 

Bnt the rights of the demandant were amply protected in a 
subsequent part of the charge, where the following instruction . 
was given in relation to the settlement of the line between the 
parties: "If he (the plaintiff) was mistaken? if he was misled 
and mistaken in regard to material facts and actually did enter 
into that 'under a misapprehension of his own rights, then the 
arrangement made between him and· the defend~nts would not be 
binding between the parties." 

The whole question as to the settlement was thus submitted to 
the jury with as favorable instructions for the demandant as he 
could reasonably ask. The settlement was not even declared to 
be conclusive, but only binding as any other contract, provided 
the demandant was neither misled nor mistaken in entering into 
it. The force and effect of the evidence was left to the jury. 

(3) The motion for a new trial as against evidence cannot be 
sustained. There ♦s much conflicting evidence ; and the cause 
was left to the determination of the jury under a clear and 
impartial charge. No suflfcient reason has been shown for inter
fering ·with their conclusion. 

(4) The controversy as to the boundaries of the Eaton tract 
has been of long continuance. It resulted in a settleµient in 
1871. It has been renewed by the institution of this suit. Since 
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the verdict it- is claimed there has b~en a discovery of new and 
material evidence. That discovery consists in the production of 
certain deeds, which if sought for, could have been as readily 
obtained before as after the trial, and in a new survey by Mr. 
Abbott of the disputed lines, which the plaintiff might have had 
whenever he chose. 

The new evidence might have been had with the same efforts 
before as were made after the verdict. If it had been seasonably 
procured we do not think it would have been likely to have 
changed the result. 

(5) It is alleged that one of the defendants' witnesses made 
certain remarks before one of the jury-as that he knew all 
about the c_ase, and that Hunter knew where the line was as well 
as he did. But these remarks are immaterial. Besides, the name 
of the juryman is not disclosed, so that the tenants could not con
tradict the testimony, if it were deemed of sufficient importance 
to require contradiction, without calling all of the jury, which 
would be very burdensome. Indeed the whole evidence is too 
shadowy and indefinite to justify judicial interference. The 
counsel for the plaintiff knew what was said and done while the 
case was on trial and did not interfere or disclose what he knew 
to the court. As for the tenants, there is not the slightest· evi
dence of any misconduct on their part. No sufficient grounds 
are disclosed why the court should disturb the verdict. 

Notions and exceptions overruled. 

DrcKERSoN, DANFORTH, VIRGIN and PETERS, JJ., concurred. 

VOL. LXVII. 33 
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.MARY GooDELL, in equity, vs. WILLIAM G. BucK et al. adminis

trators. R. P. BucK in equity vs. SAME. 

Waldo. Decided October 31, 1877. 

Evidence. 

To maintain a bill in equity against an administrator of an insolvent estate, 
for property received by him, on the ground that it was held by his intestate 
in trust for the :plaintiff, the burden is on the plaintiff to identify the prop
erty claimed as held by the intestate in trust for him. 

BILL IN EQUITY, submitted upon the following agreed statement 
of facts: 

The complainant, Richard P. Buck, of Brooklyn, New York, is, 
and has been for some years past, the owner of 3-16 of the ship 
.Mary Goodell. During the five years next prior to March 9, 
1876, William McGilvery, late of Searsport, deceased, was agent 
of the ship Mary Goodell, and· in that capacity received the earn
ings for the owners. . 

McGilvery received March 6, 1876, the sum of $5578.82, as the 
earnings of the ship, and declared the same a dividend, and there 
was due the complainant on said March 6, as his share in the diYi
dend, as declared by M(:Gilv,ery, the sum of $1046.02, which sum 
McGilvery received and held in his capacity of agent for the ship, 
and said sum was not in any other manner entrusted to or held by 
the said Mc Gil very. 

The following in relation to the dividend aforesaid is from the 
dividend book kept by McGilvery. 

· March 6, 1876. By balance of ledger account, $5578.82· 
To paid owners, viz: 

Wm. McGilvcry, 1-8 
R. P. Buck, 3-16 
Mary Goodell, 1-8 
J amcs McGilvery, 1-8 

$697 35. 
1046 02. 

697 35. 
697 35. 
697 35. 
697 35. 
348 67. 
348 67. 
348 67. 

Credit in account. 
T. H. Buck, 1-8 " " " 
Jere. Sweetzer, 1-8 " " " 
Bridge, Lord & Co. 1-16 " " " 
Simon Ross, 1-16 " " " 
T. M. Richborn, 1-16 " " " 

$5578 82. 
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The sum of $5578.82, the dividend received and declared, 
March 6, 1876, for the ship Mary Goodell, was deposited in the 
Searsport bank, in Searsport, by Mc Gil very as other money was 
deposited, as he kept an open account with the bank.· 

McGilvery at the time of hi::, <leath had the following sums on 
deposit: $4528.90 at the Searsport bank in Searsport; $1375 
at the 1st National bank in Bangor ; $2400 at the Maverick 
bank in Boston, all of which said several sums from said banks 
came into the hands of said administrators. 

McGilvery died March 9, 1876. His estate was duly rendered 
insolvent, and' commissioners of insolvency were appointed. 

The ~efendants are his legal administrators, and since their 
appointment as such, the complainant before filing this bill, 
demanded of the administrators the sum of $1046.02, the amount 
due him from the dividend received from the said ship Mary 
Goodell, by said McGilvery, on March 6, A. D. 1876, and the 
defendants have refused and do refuse to deliver said sum of 
money to him, unless so ordered to do by this court. The prayer 
of the bill is, that the defendants in their capacity as adminis
trators may be decreed to deliver to him said sum of $1046.02, 
held by McGilvery, in his capacity as agent for the ship Mary 
Goodell, at the time of his death. There is also a prayer for 
general relief. The answers of the defendants maintain that 
there is an adequate remedy at law. 

I:l. .D. Hadlock, for the plaintiffs. 

J. Williamson, for the defendants. 

LIBBEY, J. Undoubtedly a bill in equity may be maintained 
against an administrator of an insolvent estate for property held 
in trust by his intestate, which has come into his hands, if the 
trust property can be identified. Thompson v. White, 45 Maine, 
445. llfcLarren v. Brewer, 51 Maine, 402. 

It may be maintained for money so held as well as for other 
property if it can be identified. .M.cLarren v. B 1rewer, supra. 
Taylor v. Plumer, 3 M. & S. 562. 

But the administrator of an insolvent estate represents all the 
creditors, and to maintain a suit for money that has come into his 
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hands and withdraw it from the assets of the estate, on the 
ground that the intestate held it in trnst, the burden is upon the 
plaintiff to identify the money as the trust fund so held. 

If the money was mixed and confounded in the general mass 
of his property by the trustee, the bill cannot be maintained. 
Story's Eq. J ur. § 1259. 

By the facts agreed the complainant fails to identify any money 
received by the defendants as the trust fund held by their intes
tate. ·McGilvery was a part owner of the ship Mary Goodell, 
and acted as ship's husband. Re received the earnings of the 
ship, amounting to $5578.82, and deposited the whole sum to his 
private credit in his general account in the Searsport bank. On 
March 6, 1876, he made, ·in his book, a dividend to the owners of 
the ship, bnt no money was set apart as belonging to each. He 
died March 9, 1876, having to his credit in said bank a deposit of 
$4528.90, less than the dividends due the other owners of the 
ship. It does not appear by the facts agreed that this credit was 
made up, in any part, of the money received as the earnings of 
the ship. Acting as agent for the owners, he received money 
belonging to his principals, and mixed and confounded it in the 
general mass of his estate. Failing to identify any money 
received by the respondents as money hold in trust by their intes
tate, the complainant stands no better than other creditors of the 
estate. 

Bill dismissed. 

APPLETON, C. J., DICKERSON, DANJWRTH and VIRGIN, JJ., 
concurred. 
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MARY F. GILMORE vs. WILLIAM H. MATHEWS. 

Waldo. Decided December 19, 1877. 

Pleading. 

Every traversable fact in the declaration should be set out as having occurred on 
some particular day, month and year, and directly and clearly, leaving nothing 
to inference. 

Under the statute of 1872, c. 63, § 4, giving actual and exemplary damages to a 
wife for injuries by an intoxicated husband, against persons contributing to the 
intoxication, actual damages to person or property or means. of support, must 
be alleged and proved before the plaintiff can recover for exemplary damages ; 
and without such actual damages, the action cannot be sustained. 

ON EX0EPTIONs, arising on a demurrer to the declaration. 

O.AsE: '' For that the said plaintiff was .duly married to Edward 
Y. Gilmore, her late husband, thirteen years prior to the date of 
this writ, and lived with him till the twenty-third day of Septem
ber last past, on which day he died of delirium tremens caused 
by excessive and habitual liquor drinking of a poisonous character, 
sold and furnished him principally by the said defendant, in and 
at his hotel situated in said Searsport, and . that during her said 
marriage she had by him two sons and one daughter; that at the 
time of her said marriage, her husband was a gentleman of culti
vated manners, good character, liberal education, good business 
habits and capacity, robust in health, full of hope and promise for 
the future, and in all respects a delightful and desirable husband, 
and so remained for several years after their said marriage, but 
being of social habits and an agreeable compa~ion among gentle
men, and residing near the defendant's hotel and being frequently 
invited and tempted to go therein and to drink there intoxicating 
liquo~s by the said defendant and others, he gradually became 
intemperate and a spendthrift and drunken to an excess that 
destroyed his capacity to do business and to maintain his wife and 
family,-and also destroyed his bodily health, his mental sanity 
and finally his life, on the said twenty-third day of September 
last past. 

"And the plaintiff avers t_hat for the last six to eight years of 
his life the said defendant supplied and sold to him the worst 
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kind of intoxicating liquors to be drank by him daily in his hotel 
and to bring home to his house in bottles there to drink, and that 
very much of the intoxicating liquors . that her husband so used 
and drank he obtained of the said defendant, during the last six 
or eight years of his life, and so made him terrible to look upon 
and dangerous in the extreme to his wife and children, so much 
so that the plaintiff was obliged to leave her house frequently, 
hide herself and seek protection of her neighbors, and to abandon 
his room and bed altogether for the latter year or two of his life, 
during which time he had two terrific attacks of 'delirium tre
mens,' in tho last of which he died. 

"And the plaintiff further avers that during said years she was 
obliged to seek and receive support for herself and family from 
his and her relatives and other friends, solely on account of the 
said intoxication of the said husband, and that in his moments of 
intoxication, her said husband destroyed and disposed of four 
cows of the value of two hundred dollars sent to her by the 
brother of her said husband for the use and benefit of herself and 
family, and spent the same mostly for liquor so sold him by the 
defendant, (one of which was given to her by the donor) and some 
other property so given to the use of the family, and that during 
the whole of said period, she lost the society, companionship and 
much of the love of her said husband by reason of the intoxica
tion and consequent insanity of her said husband, and suffered 
several severe attacks of sickness from the same cause, and that 
all of which was well known to said defendant during the whole 
of said period and protested against to him by this plaintiff and 
others in behalf of herself and children. 

"And the plaintiff further avers that her said husband some 
years prior to ·his death had procured an insurance upon his l~fe 
for the plaintiff's benefit in the Etna Life Insurance Company of 
Connecticut, so called, which was in full force, and value of 
$2,000, when her said husband died, but that she lost twelve hun
dred dollars of the said two thousand so insured by reason of the 
said intoxication by defendant of her said husband and of his 
death in consequence thereof as aforesaid,-and was compelled to 
receive only eight hundred dollars for the same or to lose the 
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whole, which she had so to accept and did so accept in full discharge 
of said insurance company on the professional advice of her legal 
counsel in the case. 

"And the plaintiff further avers that the said intoxicatioh 
became so habitual and dangerous that she was obliged to keep 
hired help, man or woman, all the time, day and night, for the 
protection of herself and children from the violence of her said 
husband, thereby adding largely to the daily expenses of the 
family, and that in consequence of this and other expenses and 
losses caused by his said habits of intoxication this plafotiff lost 
her house and home and became solely dependent on her friends' 

· and relatives for a house and home for herself and children, both 
before and since the death of her said husband, and has not had 
any honse or home ,of her own, and that but for said habits of intoxi
cfftion her said husband was capable and inclined to accumulate 
sufficient property and means to live handsomely during his life
time and to have left an ample competence to support this plain
tiff and their children after his decease, and would have done so 
and left her and her children independent-and that the defend
ant's continuous sale daily of said intoxicating liquors to her sairl 
husband to be drank by him was the great and almost the sole 
cause of all her sufferings, losses, sickness and distress of both 
body and mind as aforesaid during the period aforesaid, and of 
her present dependent condition, widowhood and ill health and 
mental anguish-and that by virtue of the statute in such case 
made and provided she claims to recover damages of said defend
ant to the amount of ten thousand dollars actual and exemplary ; 
to the damage," &c. 

The presiding justice· overruled the demurrer to the declara
tion; and the defendant alleged exceptions. 

H. D. Hadlock, with whom was W. H. .McLellan, for the 
defendant. 

A. 0. Jewett, for the plaintiff. 

DANJWRTH, J. This action is founded upon c. 63, § 4, of the 
acts of' 1872, and comes before the law court upon a general 
demurrer to the declaration. 
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• 
An indispensable rule of pleading requires that every travers-

able fact must be alleged as having occurred on some particular 
day, month and year. Platt v. Jone8, 59 Maine, 232, 240. 
· In this case there are no such dates, and in this respect the 

declaration is defective. 
It is equally true that every fact necessary to sustain the action 

should be not only stated, but be set out distinctly and with cer
tainty, leaving nothing to inference. 

In both these respects there is a defect in the declaration. · If, 
as we may infer, the plaintiff relies upon an injury to her means 
of support, it nowhere appears what means were taken from her. 
True she alleges a marriage, and the liability of the husband to• 
render her a support follows as an inference of law and need not 
therefore be stated. But whether as a matter of fact he ever did 
render any support, or that she was in any way dependent upon 
him or he upon her is not set out. If she did not rely upon him, or 
if in fact he did not or could not assist in her maintenance without 
any habits of intoxication, then his drunkenness would hardly be 
an injury to that which she never had, or which she was deprived_ 
of by other causes. If the injury was to means of support which 
she had independent of him, it should be so stated and the omis
sion would be equally fatal. 

We_ meet with a somewhat similar difficulty if the claim for 
damages rests upon ap alleged injury to property. In the second 
averment neither the title to, or value of, the cows claimed to 
have been destroyed and disposed of is set out. If the cows 
belonged to the husband or his brother, their destruction would 
be no ground for an action in favor of the wife. If furnished for 
the use of the family, the plaintiff could have no cause of action 
except so far as her own interest in the property, or means of 
support coming out of it, may authorize; the other members of 
the family having a right of action so far as necessary to protect 
their own interests. If the cows were the property of the plain
tiff and were destroyed by her husband while in a state of intoxi~ 
cation, the rule of damages would rest upon a very different 
ground from what it would if they were not hers and the destruc
tion diminished her means of support. 
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What the other property alluded to in the same averment was 
does not appear and hence cannot be the foundation of an action 
or of damages. 

The next averment relates to the policy of insurance, ana 
perhaps sufficiently sets out the plaintiff's title, but fails to show 
the injury. It does state that there was a loss of twelve hundred 
dollars of the sum insured by reason of the intoxication, but the 
ground of the loss does not appear. It may have bee..n a condi
tion' of the policy, or it may have been in consequence of some 
act of the deceased claimed to have been prompted by his intoxi
cation or for some other cause. What might have been reason
ably certain in this respect, is made uncertain by the addition of 
the fact that the claim was settled by a compromise. Whatever 
the ground of the loss the defendant had a right to be informed 
of it before he could be required to answer. 

There are other a1legations of damage, but none on which the 
action can rest. Some of them may be useful as tending to show 
an aggravation of damages and some are worse than useless, as 
they tend to render obscure and uncertain the grounds on which 
the plaintiff relies to sustain her action. But whatever is useless 
and can be separated from the useful, though objectionable as 
tending to undue prolixity and almost necessarily re.ndering. that 
which otherwise might be plain and certain, obscure and uncer
tain, is to be rejected as surplusage, and cannot be taken advan
tage of on demurrer. 

But for an omission of such facts as go to the grounds of the 
action a demurrer will be sustained. Ordinarily an omission in 
setting out damages does not go to the foundation of an action, 
but simply reduces the damages to be recovered to that extent. 
The violation of a right usually carries with it a claim for some 
damages. But this action is founde<l upon the statute and must 
stand or fall in accordance with its provision. 

The act is that "every wife, child, parent, guardian, husband or 
other person who shall be injured in person, property, means of 
support or otherwise, by any intoxicated person, shall have a right 
of action against any person or persons who shall . . . have 
caused or contributed to the intoxication of such person or per-
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sons, and in any such action the plaintiff shall have a right to 
recover actual and exemplary- damages." 

Here. then the right of the plaintiff alleged to have been vio
lated is not simply by a contribution to the intoxication of the hus
band, but connected with it an injury to her person, property or 
means of support as the result of such intoxication. It is as · 
necessary to make out the injury as the ,intoxication and the .con
tribution. The action must fail if there is a failure in the allega
tion and proof of either. 

From this view, it follows that the death of the husband alone 
as the result of intoxication is not a cause of action. There must 
be connected with it an injury to person, or property, or means of 
support ; and ·the allegations must show distinctly and directly 
that such an injury occurred to the plaintiff. 

It equally follows that actual damages must be shown before 
those which are exemplary can be recovered. Hence, the allega
tions as to the death of the husband and of such matters as may 
increase the exemplary damages are not sufficient ground for the 
action, even if well pleaded. As the allegations of actual damage 
are defective on account of the omissions referred to, as well as 
for the indefinite manner in which they are set out, the demurrer 
must be sustained. But under the statute the plaintiff may 
amend upon the payment of costs, as her declaration shows a 

cause of action, defectively set out. 

APPLETON, C. J., DICKERSON, Vrno1N, PETERS and LIBBEY, JJ., 
concurred. 
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OscAR H. SAMPSON et al., in equity, vs. HANNAH ALEXANDER et al. 

Waldo.· Decided December 20, 1877. 

Equity. 

The legal title to land was in the defendant wife, and the equitable interest in the 
plaintiffs, except a portion of a certain value to be assigned to her by a master. 
Held, that the barn erected on the premises in controversy, during the pend
ency of the suit, became a part of the realty, and, it not appearing that it was 
erected by the wife, was properly included in the appraisal by the master, of 
the jremises set off to the plai~tiffs. 

ON EXCEPTIONS. 

BILL IN EQUITY, stated in 66 Maine, 182, wherein the complain
ants claimed certain real estate posse~sed by one of the respond
ents; and the decree of the court was as follo'"·s : 

"Bill ,sustained with costs. A master to be appointed who 
shall assign and set off to Hannah Alexander a portion of the 
premises described in the bill, of the value of $275; the balance 
of the estate or so much of it as will be equal in value to the sum 
due upon the judgment to be by the. master appraised and set off 
to the complainants; a suitable conveyance from the respondents 
to the complainants to be made, unless an amount equivalent to 
the amount of the appraisal shall be paid to the complainants or 
secured to them by the respondents upon such terms as a single 
judge may settle, when the master's report comes in." 

Whereupon N. H. Hubbard was appointed master, and at the 
January term, 1877, he filed a report stating that he had set off 
to Hannah Alexander three parcels of land valued at $275, and 
concluding as follows : 

" The value of the balance of the premis~s described in the 
complainants' bill is $1500; the amount of the complainants' 
debt, on the first day of November, A. D. 1876, is $3151.95. 
I have therefore. set off to the said complainants the whole of 
the balance. I have included in the value of the balance of the 
premises not set ·off to Hannah Alexander a barn built upon 
the premises by the respondents since the filing of the complain
ants' bill, the value of which barn I ind to be $300, and submit 
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the question ·of the ownership of the barn to the court. If, ii\ the 
opinion of the court, the complainants do not own the barn, then 
I report the balance of the premises described in the complain
ants' bill not assigned and set off to Hannah Alexander to be 
$1200." 

Whereupon the presiding justice ordered that the report be 
accepted and that the ownership of the barn be adjudged to be in 
the complainants, and the amount equivalent to the amount of 
the appraisal to be paid or secured to complainants, within thirty 
days from the adjournment of the court; and the defen~ants 
alleged exceptions. • 

W. H. Fogler, with W. P. Harriman, for the defendants. 

J. Williamson, for the plaintiffs. 

LIBBEY, J. The barn erected by the respondent, on the prem
ises in controversy, during the pendency of the snit, became a 
part of the realty. Bonney v. Foss, 62 Maine, 248. It does not 
appear that it was erected by the wife. It ~as properly included 
in the appraisal, by the master, of the premises set off to the com-
plainants. Exceptions overruled. 

APPLETON, C. J., DICKERSON, DANFORTH, VIRGIN and PETERS, 
JJ., concurred. 

ABBIE E. C. WRIGHT et al. V8. JosEPH WILLIAMSON. 

Waldo. Decided December 26, 1877. 

Will. 

The title of a devisee under a will, to whom an immediate estate is given, dates 
from the death of the testator and not from the probate of the will. 

And this is so where the will is made and proved in another state and a copy is 
filed and recorded in this state. 

'- Where an estate is devised, the rents and profits belong to the devisee. 

ON AGREED STATEMENT. 

_AssuMPSIT for money had and received. 

_ . .P. Hersey, for the plaintiffs. 

_.N. H. Hubbard, for the defendant. 

• 
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Two parties claim the money which the defendant collected as 
the attorney of the plaintiffs' brother. He is ready to pay it to 
him or to the plaintiffs, as the court adjudge. 

APPLETON, C. J. This is an action of assmnpsit to recover cer
tain moneys paid the defendant for the rent of real estate belong
ing to the plaintiffs. 

The plaintiffs are daughters of Abigail Cunningham, who died 
in Baltimore, Md., April 20, 1857, leaving a wiH. by which the 
real estate, the rents of which are in controversy, is devised to these 
plaintiffs, and naming their brother, T. A. Cunningham, as exec
utor. The will was duly 'proved in Baltimore, April 10, 1858, 
and was admitted to probate in this county, J auuary 12, 1875. 

On October 1st, 1856, Abigail Cunningham, by an instrumept 
under seal, leased the land for a period of ten years. T. A. Cun
ningham was appointed administrator in this county upon his own 
petition and collected the rents due under the lease given by Mrs. 
Cunningham. 

The estate of Mrs. Cunningham has never been declared insol
vent in this state and no portion of the land d_evised has been sold 
to pay debts. 

The defendant acted as the attorney of T. A. Cunningham, by 
whose directions he leased the lands devised, executing the lease 
in the name of his principal and collecting under the same the 
amount sought to be recovered in this action. For this amount,· 
the plaintiffs made a demand September, 1872. 

T. A. Cunningham claims the funds in controversy. The 
defendant is ready to pay the amount to parties entitled legally to 
receive the same. 

An immediate estate was given to the plaintiffs by the will of 
Mrs. Cunningham. The title of the devisees dates from the death 
of the testator and not from the time of the probate of the will. 
This rule applies though the will was made and proved in another 
state and a copy filed and recorded in the probate court of this 
state. Spring v. Parkman, 12 Maine, 127. 

The real estate devised vested in the devisees. The rents conse
quently belonged to th~m. The administrator has no right to 
them. Heald v. Heald, 5 Maine, 387. Stin8on v. Stinson, 38 
Maine, 593~ Kimball v. Sumner, 62 Maine, 305. 
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Although Cunningham had no right to ]ease the premises, yet 
leasing them and receiving the rents, the plaintiffs may affirm his 
wrongful acts. Their affirmance may be by suit. Were the rents 
in the hands of T. A. Cunningham, the plaintiffs wonld be entitled 
to recover them from him. The defenda:rtt cannot justify their 
detention as his agent. Judgment for the plaintiffs. 

DICKERSON, DANFORTH, VIRGIN, PETERS and LIBBEY, ~J., con
curred. 

PHILO HERSEY vs. CHARLES ELLIOT. 

Waldo. Decided January 8, 1878. 

Promissory notes. 

If a bankrupt, who is the payee of a negotiable bill or note, sells the same with
out iudorsement before and indorses it after bankruptcy, such indorsement will 
enable the holder of the note to maintain an action upon· it in his own name. 

ON REPORT. 

AssuMPSIT, by the indorsee of the following order: "Belfast, 
November 10, 1875. To Charles Elliot. Please pay to Henry 
Wyman, one hundred dollars in three months from date, and 
eighty-five dollars in six months from date, and interest on same. 
(Signed) J. C. Withee." On the back of the order were the· fol
lowfog indorsements: "Accepted when government pays me. 
Charles Elliot." "Be it known that I, Henry Wyman, within 
named, for a valuable consideration, do hereby make over and 
assign to Philo Hersey all my right and interest in the within 
written order, together. with the right of action and recovery in 
his own name. Henry Wyman. Witness, Israel Cox." 

. The-property in the order passed and the order was delivered 
to the plaintiff in January, 1876. A petition in bankruptcy was 
filed against Wyman, March 15, 1876. The assignment was not 
written on the back of the order until April 18, 1876. 

Philo Hersey, pro se. 

J. Williamson, for the defendant. 
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PETERS, J. But a single point is presented by the facts of this 
case. Can a bankrupt, the payee of a negotiable bill or note, 
who before bankruptcy sells and delivers the same without indors
ing it, indorse the note after bankruptcy, so that the holder may 
maintain an action ther.eon in his own name i It is well settled, 
on many authorities, that he can. Smith v. Pickering, Peake (N. 
P. C.) 50. .Anonymous, 1 Camp. 492, notes. Lempriere v. 
Pasley., 2 T. R. 485. Mowbray, exparte, 1 J ac. & Wal. 428. 
Watk_ins v. Maule, 2 Jae. & Wal. 237. Greening, exparte, 13 
Ves. 206. Wallace v. Hardacre, 1 Camp. 46 .. Smoot v. JJfore
/iouse, 8 Ala. N. S. 370. Valentine v. Holloman, 63 N. C. 475. 
3 Par. Con. 470, 494; and notes. 

The reasons given for the rule appear to be satisfactory and 
conclusive. The indorsement in such case is but a mere form. 
The property in the note passed by the sale. The bankrupt had 
no actual interest in it afterwar<ls. At most, he was to be regarded 
as merely a trustee of the legal title for the benefit of the vendee. 
In general, only such right, title and interest as the bankrupt him
self has in law and equity in any estate or property, passes by 
bankruptcy to the assignee. That the assignee does not take a 
beneficial interest therein belonging to another person, is well set
tled in the cases cited and many more. Sawtelle v. Rollins, 23 
Maine, 196. Baker v. Vining, 30 Maine, 121. Smith v. 
Chandler, 3 Gray, 392. Nichols v. Bellows, 22 Vt. 581. 
Streeter v. Sumner, 31 N. H. 542. Mitchell v. Winslow, 2 
Story, 630. Goss v. Coffin, 66 Maine, 432. Vide, 111 Mass. 
532. 

The principle, contended for by the plaintiff, has been applied 
in analogous cases. It is admitted in proceedings under state insol
vent laws. Norcross v. Pease, 5 Allen, 331. 3 Par. Con. 495, 
and notes. A negotiable note, transferred by the payee before 
his death by delivery only, may be endorsed by his administrator 
with the same effect as if done by himself in his lifetime. Mal,.. 
bon v. Southard, 36 Maine, 147. And when a woman assigns by 
delivery a note payable to her order, and afterwards marries the 
maker, her indorsement of the note after such marriage transfers .-. 
the legal title. Guptill v. Horne, 63 Maine, 405. The case 
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relied on by the defendant (100 Mass. 18) does not sustain an 
adverse position to the other cases cited. That case only main
tains that, if a note is not indorsed at the time it is sold, a subse
quent indorsement will only carry such legal and actual title to 
the note as the indorser had when he sold the same. If he had 
indorsed it earlier, the indorsement might hav·e transferred, by the 
operation of the principle of estoppel applying to negotiable pape~, 
more than such title and right. .Defendant defaulted. 

APPLETON, C. J., DICKERSON, DANFORTH, VIRGIN and LIBBEY, 

JJ., concurred 

PERMELIA A. JoHNSON vs. SAMUEL KINGSBURY, administrator. 

Waldo. Decided January 15, 1878. 

Executors and Administrators. 

Where the plaintiff made a contract with the defendant's intestate by which she 
agreed to properly maintain him during his life, and after his death give him 
proper burial, and in consideration thereof was to have all of his estate after his 
decease, although she has fully executed the contract on her part, she cannot 
maintain an action at law thereon before the estate is settled. 

In such case the plaintiff's remedy is an application to the probate court for a 
decree requiring the administrator, after the settlement of the estate, to pay 
over to her what there may be remaining in his hands. 

ON REPORT. 

AssuMPSIT on account annexed as follows: 

Estate of Edward Hilton to Permelia A. Johnson, Dr. To 
keeping and maintaining ~aid Edward Hilton from 1874 to the 
time of his death,· November 27, 187 4, according to. contract 
with said deceased, the whole of said estate, supposed to· be 
$1000. 

The declaration also contained several other counts, the.sub
stance of which is stated in the opinion. 

The administrator returned an inventory amounting to $860.59. 
The estate was afterwards represented insolvent and commis
sioners were appointed. 

J. W. Knowlton, for the plaintiff. 

W. H. :Fogler, for the defendant. 
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LIBBEY, J. The plaintiff claims that she made a contract with 
defenda.nt's intestate by which slle agreed to properly· maintain 
him during his life and after his death giv~ him proper burial; 
and in consideration thereof she was to have all of his estate 
after his decease; and that she folly executed the contract on her 
part. Admitting that the contract between the parties was as 
claimed by the plaintiff, and that she fully performed it on her 
part, we feel clear that this action cannot be maintained. By the 
contract the plaintiff is entitled only to the net assets of the 
estate after it is settled in the probate court. This · is admitted 
by her attorney. There was no breach of the contract by the 
intestate during his life. Nor was there by the defendant prior 
to the commencement of the snit. The estate had not been 

' settled. The time when the plaintiff would be entitled to receive 
it had not arrived. Again, there are now no means of ascertain
ing the amount to which the plaintiff is entitled. For aught that 
now. appears there may be nothing remaining after payment of 
debts and costs of administration. 

We think the plaintiff's proper remedy is an application to the 
probate court for a decree requiring the administrator, after the 
settlement of the estate, to pay over to her what there may be 
remaining in his hands. McLean v. Weeks, 65 Maine, 411. 

Plaintiff nonsuit. 

APPLETON, C. J., DICKERSON, DANFORTH, VrnGIN and PETERS, 

JJ., concurred. 
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CITY OF BELFAST VB. COUNTY CQMMISSIONERS OF WALDO COUNTY. 

Waldo. Decided February 6, 1878. 

Appeal. 

When, in case of an ap})eal from the decision of county commissioners, a commit
tee has been appointed, one of whom has resigned, diligence is required in 
applying to the court to fill the vacancy. It should be filled at the term when 
it occurs. 

ON EXCEPTIONS. 

APPEAL from the decision of the county commissioners, locat
ing a highway in Belfast, on petition of F. W. Banan and others. 
The appeal was entered at the April term, 1875. A committee 
was then appointed and afterwards gave notiee of time and place 
of hearing and view; but on account of the unavoidable absence 
of Asa Thurlough, one of the committee, no hearing or view was 
held, an adjournment for which was had to October 13, 1875. 
October 12, 1875, Thurlough placed his resignation in the hands 
of the clerk of the court, in consequence of which no hearing was 
then had. The October term, 1875, was held by a justice not an 
inhabitant or tax payer of Belfast; but not so, the January and 
April terms, 1876. At the October term, 1875, an attempt was 
made by the appellants and petitioners to agree upon a person to 
be appointed to fill the vacancy; but no agreement was made and 
none appointed. At the October term, 1876, the petitioners 
moved to dismiss the appeal, because the appellants had not exer
cised due diligence in its prosecution. Afterwards, at the same 
term, th_e appellants moved the court to appoint a suitable person 
to fill the vacancy caused by the resignation of Thurlough. 

The presiding justice ruled that the appellants had not used due 
.diligence in prosecuting their appeal, refused to appoint a suita
ble person to fill the vacancy on th~ committee, and ordered the 
appeal dismissed with costs, and the proceedings of the county 
commissioners appealed from, affirmed; and W. H. Fogler, for the 
city alleged exceptions . 

.A. 0. Jewett, city solicitor, for the appellants. 

J. E. Johnson, for the petitioners. 
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• APPLETON, 0. J. This is an appeal from the decision of the 
county commissioners of Waldo county locating a highway in the 
city of Belfast. The appeal was seasonably taken and entered at 
the April term, 1875, of this court when a competent committee 
was appointed and a warrant duly issued. On October 12, 1875, 
Asa Thurlough, one of the committee, resigned and placed his 
resignation in hands of the clerk of this court, who, at the October 
term, 1875, entered upon the docket the fact of his resignation 

· without the date of the day of the term when the entry was made. 
It is, however, apparent that the petitioners had knowledge of 
such resignation, for they attempted to agree with the counsel of 
the petitioners for the road in question upon a successor to Mr. 
Thurlough and failed. It was then their duty to have applied to 
the court to appoint some suitable person in his place. R. S., c. 
18 § 38. This they neglected to do. The same degree of dili
gence is required in filling va~ancies as in the original appoint
ment of the committee. The vacancy should have been filled at 
the term when it occurred. The committee must be appointed at 
the term when the app~al is entered. French v. Oounty Commis
sioners, 64 Maine, 583. 

Exceptions overruled. 

DANFORTH, VIRGIN, PETERS and LIBBEY, JJ., concurred. 

DANIEL SULLIVAN et ux vs. JOHN CARBERRY et al. 

Washington. Decided July 21, 1877. 

Trespass. 

Where a tenant at will occupies a house of his own on the land of another and 
does not remove it within a reasonable time after his tenancy terminates, and 
after notice and request to do so, the owner of the land will not be a trespasser · 
for entering and taking possession of the house. 

ON REPORT. 

TRESPASS. 

A. JJfcNichol, for the plaintiffs. 

W: Preeman, jr., for the defendants. 
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APPLETON, 0. J. The female plaintiff having purchase~ a 

house, moved .it on to the land of William Freeman, but without 
his consent. The placing the house on the land of another, with
out consent, was a trespass. The building, therefore, prima f acie, 
became the property of the owner of the soil. Bonney v. Foss, 
62 Maine, 248. Thayer v. Wright, 4 Denio, 180. Ritchmeyer 
v. lJ,forss, 3 Keyes, 349.- Cleaver v. Culloden, 15 Up. Can. Q. 
B. 582. 

William Freeman conveyed the premises upon which tl_ie house 
stood to the defendant Carberry, who brought an action for use 
and occupation against plaintiff on which he recovered judgment 
June 12, 1869. After the recovery of judgment he repeatedly 
requested the plai'ntiffs to remove the house, oflering, if done, to 
discharge the judgment recovered. The plaintiffs declining or 
refusing to remove the building, the defendants took possession 
of the same, for doing which this action of trespass was brought. ,. 

The plaintiffs must be regarded as having been the tenants of · 
Carberry, as he owned the premises and recovered judgment for 
rent. When the right to remove :fixtures exists in the person 
erecting the same, this right must be exercised during the term of 
the tenant, and if this is not done, the right to remove is lost . 
.Davis v. Buffum, 51 Maine, 160. Such is the general rule. 

In the case at bar the plaintiffs at best were tenants at_ will or 
for an uncertain period. Not knowing when their rights would 
terminate, they would have a reasonable time after such termina
tion in which to remove any fixtures they might have erected 
upon the land. Howard v. Fessenden, 14 Allen, 124. Burk v. 
Hollis, 98 Mass. 55. Talbot v. Whipple, 14 Allen, 177. 

The plaintiffs have been repeatedly urged to remove the build
ing in question after the defendants had terminated any supposed 
right of the plaintiffs. Ample time has been given them in which 
it might have been done. The defendants were under no obliga
tion to remove it for them or to find a place upon which to place 
it after such removal. Nor were they obliged to permit the 
plaintiffs to occupy their land indefinitely. 

Plaintiffs nonsuit. 

W .ALTON, BARROWS, VIRGIN, PETERS and LIBBEY, JJ., con· 
curred. 
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INHABITANTS OF EAST MACHIAS VB. INHABITANTS OF BRADLEY. 

Washington. Decided July 30, 1877. 

Pauper. 

For every new action for pauper supplies furnished by a town, a new preliminary 
notice must be given. 

This rule held to apply where a former action for other supplies, between the 
same parties, after notic e, was settled by payment therefor and an entry of 
neither party .. 

ON REPORT. 

AssuMPSIT for pauper supplies. 

J. 0. Talbot, for the plaintiffs. 

0. P. Sewall & J. A.. Blanchard, for the defendants. 

APPLETON, C. J .. On June 10, 1874, William Trafton, jr., 
became chargeable as a pauper to the phintiffs. On August 7, 
1874, the defendants were duly notified that he had become so 
chargeable and were requested to remove him, to which they 
return~d au answer denying their liability. 

On November 19, 1875, the plaintiffs commenced their action 
against the defendants for the "amount of expense r>aid for board, 
clothing, attendance and medical aid furnished William Trafton, 
jr., a pauper from June 10, 1874, to October 25, 1875, amounting 
to $312.24." 

This action was entered in the supreme court at the January 
term, 1876, held in this county, and continued to the following 
October term, when the amount claimed having been paid in full 
the action was entered neither party. 

The present suit was commenced August 2, 1876, to recover 
for aupplies furnished said Trafton from October 25, 1875, to the 
date of the institution of this snit, amounting to $191.00. It is 
admitted that no notice was given prior to the commencement of 
this action. 

It is claimed that this action may be maintained by virtue of 
the notice given the defendants on August 7, 1874. A second suit 
having been commenced within two years from the date of that 
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notice, the question is whether a new notice must be given previ
ous to such second suit or whether one notice will suffice for a 
series of consecutive suits, if commenced within the two years 
allowed hy the statute. 

We think a new notice was necessary. Such is the result of 
the decisions. A new notice must be given for every new action, 
even though a previous action between the same parties for the 
support of the same pauper may be pending. Sidney v. A 11,gusta, 
12 Mass. 316. Walpole v. 1£opkinton, 4 Pick. 358. Uxbridge 
v. Seekonk, 10 Pick. 150. Hallowell v. Harwick, 14 Mass. 186. 
Cummington v. Wareham, 9 Cush. 585. These decisions have 
been regarded as affording the true construction of R. S., c. 24, § 

24, by the decisions of this court. In Veazie v. Howland, 53 
Maine, 39, 40, it was held that for every new action for supplies 
furnished by a town a new notice must be given, even though a 
former suit between the same parties may be pending. 

The defendants after the first suit had been commenced could 
not know that further and additional expenses were being incurred 
without a new notice, to which they were clearly entitled. The 
notice given referred to the supplies furnished in the first snit. No 
notice has been given of the expenses stated in the declaration 
in the present•suit. Gilford v. Newmarket, 7 N. H. 251, 252. 

Plaintijf s nonsuit. 

WALTON, DICKERSON, VrnG1N, PETERS and LIBBEY, JJ., con
curred. 
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WARREN BROWN 'V8. ROBERT BURNS. 

Washington. Decided October 24, 1877. • 

Payment. 

535 

In the absence of any agreement or understanding to the contrary, the items of 
an account annexed to a writ are not regarded as an entirety; and if the ver
dict includes no part of an illegal item, but is based wholly upon such as are 
legal, it will not be against law. 

Goodwin v. Clark, 65 Maine, 280, affirmed. 
The consent of the debtor once given to apply payments to an illegal item cannot 

be revoked by the defendant, after the application is so made, without t_he con-
sent of the plaintiff. · 

Phillips v. Moses, 65 Maine, 70, affirmed. 

ON MO'fION of ihe defendant to set aside the verdict, which was 
for the plaintiff. 

AssuMPSIT on account annexed as follows: 

Aug. 7, 1871. 
31, 

Sept. 22, 

Aug. 80, 1871. 
Sept. 22, 
Oct. 17, 

ROBERT BURNS TO W .ARREN BROWN, DR, 

To Balance due on settlement, 
Paid duties on Merchandise at St. Pierre, 

$295.81 
17.55 

Freight on Cargo of Merchandise per Schooner 
Investigator from St. Pierre to Indian Island, N. B. 
Amount as per agreement, 400.00 

Freight on 260 galls. liquors from St. Pierre 
to Indian Island, N. B., at 20 cents per gal., 
per agreement, 

1 Quintal Cod fish, 

CR. 

By draft on you, on account, 
Cash o:11 account, 

$226.00 
25.00 

52.00 
6.00 

$771.36 

Cash on account, 205.82 $456.82 

Balance due, $314.54 

The plea was the general issue, with a brief statement that the 
defendant paid the plaintiff all he owed him; that the plaintiff's 
claim was for intoxicating liquors and could not be recovered by 
law. 

The plaintiff put in the following memorandum of settlement, 
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dated Eastport, August 7, 1871, which he testified was in defend
ant's handwriting: 

78 Cases of Gin, 
16 " " Brandy, 
59½ gallons of Brandy, 
37 " " Gin, 
30 " '' Rum, 

By bill of goods, 
Cash, 
$52 in Gold, equal to 

Balance due, 

.A. KcNichol, for the defendant. 

J. H. Livermore, for the plaintiff. 

$193.13 
150.00 

$312.00 
136.00 
148.75 
55.50 
45.00 

$697.25 

58.31 $401.44 

$295.81 

VrnGIN, J. The defendant contends that the verdict against 
him for $232 is against law and the weight of evidence. 

Against law, for the reason that the first item in the account 
annexed, being for a balance due for intoxicating liquors sold in 
violation of law, is illegal. But in the absence of any agreement 
or understanding to the contrary, the items of the account are 
not to be regarded an entirety. The action is upon these items 
as so many distinct and independent demands of different natures 
and dates; and if the verdict include no part of the illegal item, 
but is based wholly upon the others, it cannot ,be held, on the 
ground claimed, to be against law. Goodwin v. Olark, 65 
Maine, 280. 

2. Against law and evidence, for the alleged reason that the 
three barrels of liquor left at the store of the defendant, at Indian 
Island, N. B., were never bought or paid for by him. 

The plaintiff testified in substance that he sold and delivered to 
the defendant the ninety-four cases and three barrels of liquors 
specified in (the p~per which he styles) "the memorandum of 
settlement," received the several items of credit mentioned therein 
in payment pro tanto, leaving a "balance due of $295.81," the 
first debit item in the account annexed. And to convince the 
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jury that the defendant expressly agreed to the sale and appro
priation as there itemized, the plaintiff testified and the defendant 
admitted that the mem orandmn was written by the defendant and 
delivered to the plaintiff as evidence of the standing of the 
account, at that time, between the parties. To be sure the defend
ant also testified: "Plaintiff said he was going on a voyage and 
might be lost, and he wanted me to make out a statement how 
the account would st and providing I had this additional liquor, to 
leave to his wife in case he was lost." But the proviso not being 
in the written statement, the jury considering the deliberate 
manner in which, and the avowed purpose for which, the memo
randum was made, evidently relied upon it as containing the real 
truth both as to the unconditional character of the sale and the 
appropriations in part payment thereof. And if the defendant 
did purchase the liquors and consent that the goods and cash 
items mentioned in the memorandum should be appropriated in 
payment pro tanto, he canuot revoke the adjustment without the 
consent of the plaintiff. Phillips v. Moses, 65 Maine, 70. 

The plaintiff also testified in substance that soon after the above 
named settlement, and just before starting upon a voyage to St. 
Pierre, he called upon the defendant for the balance of the 
account; that the defendant said he was short and could not pay 
then, bnt that he would, and did honor a draft, during the month, 
for· $226. This sum the plaintiff appropriated pro tanto in pay
ment of the $295.81 "balance," and it is the first item of credit 
in the account annexed. 

From the fact that the defendant agreed to, and did pay the 
draft when called upon to pay the balance of the account as it then 
stood; that the only indebtment to which it could be applied was 
this balance; that there is no intimation that either party intended 
it as a loan~these facts, together with the other settlement and 
former dealings of the parties, might well lead the jury to the con
clusion that the defendant impliedly consented to the appropria
tion which the plaintiff made. 

If the jury, therefore, had thrown out of the account the first 
item on each side of it-i. e. on the debit side, the $295.81,. 
because so much as was not paid by the draft, was not recover-• 
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able; and on the credit side the $226 because already appro
priated in payment of the other item-and based their verdict on 
the balance of the remaining undisputed items, the verdict would 
be well grounded both in law and fact. Phillips v . .Moses, 65 
Maine, 70. :J3ut the verdict is in fact less than such balance; and 
being less, the defendant has no legal right to complain. 

Motion overruled. 

APPLETON, C. J., DrnKERsoN, DANFORTH, PETERS and LIBBEY, 
J! ., concurred. 

THOMAS KENNEDY V8. PHILIP B. JONES. 

Washington. Decided October 25, 18'l7. 

Bale. Lien. 

When a sale once made and perfected is to be rescinded, the same formalities are 
required to revest the property in the original vendor, as were necessary to pass 
the title from him to the vendee. 

When one has a lien on logs for supplies until paid, and the debtor pays them 
with his own means, taking a receipt in full, the creditor's lien is thereby dis~ 
charged and a subsequent transfer of his extinguished interest will convey no 
rights. 

ON EXCEPTIONS. 

AssuMPSIT. The verdfot was for the plaintiff for $937.33; and 
the defendant alleged exceptions, which are stated in the opinion. 

G. Walker, with F. B. Bailey, for the defendant. 

F. A. Pike & G . .A. Curran, for the plaintiff'. 

APPLETON, C. J. According to the plaintiff's statement, he 
owned a mark oflogs, subject to a lien for stumpage and for sup
plies furnished by one Foss, while the logs were being cut and 
·hauled. Having this general ownership, he went to Bangor in 
May, 1870, with written authority from Foss to sell the logs, sub
ject to an agreement on the part of the purchaser to him. He 
there made an absolute sale of the logs to Messrs. Hodgkins & Co., 
th.ey agreeing to pay Foss the amount due him. No resale from 
.Hodgkins & Co. to the plaintiff is shown or alleged. 
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Subsequently, the plaintiff testifies he made an arrangement 
with Hodgkins & Co. by which they were to pay him the $900 
due Foss on condition of his paying Foss and procuring from him 
a receipt for the amount dne; that he paid Foss by deeding his 
farm to him and took a receipt from him; that Hodgkins & Co. 
refused to pay the sum of $900 ; that he sold his interest in the 
logs and in the claim Foss had upon the same to the defendant, 
first procuring from Foss an assignment of his claim. 

The defendant's counsel requested the . presiding justice to 
instruct the jury that if they should "find the contract betwe• 
Kennedy and Hodgkins & Co. to be a sale of the logs to them, 
then Kennedy had no right to se11 the logs to Jones and could 
make no sale of them to Jones as claimed in the first count of 
the plaintiff ls writ." This requeet the court declined to give. 

The sale to Hodgkins & Co. divested the plaintiff of all title to 
the logs. There is no allegation of a rescission of the contract of 
sale or of any resale to the plaintiff. If there was a sale, there 
must be the same formalities t<;> revest the plaintiff with the title 
as were required to transfer the title from him to Hodgkins & Co. 
Quincy v. Tilton, 5 Maine, 277. Having no title to the logs, he 
had none to sell, and if his statemen~ was believed he had no right 
to recover on the first count. The instruction requested should 
therefore have been given. 

The second requested instruction was "that the payment by 
Kennedy of the Foss claim of nine hundred dollars was an extin
guishment of that claim, and Kennedy could not be subrogated 
to the 1·ights of Foss." 

By the contract between Foss and Kennedy the control of Foss 
ovbr the logs cut and to be cut by Kennedy was to continue 
"until all the money and supplies furnished by said :Foss and all 
demands paid by said Foss in connection with said logging oper
ation are paid and satisfied." The plaintiff testifies the amount 
was ascertained and paid by him long before any negotiations 
between him and the defendant. Foss then had ceased to have 
any claim upon the logs or any debt against the plaintiff. It may 
be that Hodgkins & Co. refused to pay the plaintiff the $900 as 
they agreed ; but that would not affect Foss or enable him to re-
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assert a claim which had been discharged by the party whose duty 
it was to discharge it. The second requested instruction should 
have been given. 

The defendant, from the evidence of the plaintiff, has acquired 
no title to what he purchased ; nor does it appear that he has 
ever received anything in consequence of his bargain or is ever 
likely to receive anything. It may be, as the counsel for the 
plaintiff claims, that correct instructions as to other aspects of the 
case may have been girnn ; but that will not avail if those 
i'lquested were material and relevant and should have been given. 

Exceptions sustained. 

DICKERSON, DANFORTH, VIRGIN, PETERS and LIBBEY, J J., con
curred. 

HENRY F. EATON vs. FREDERIC Bo1ssoNN.A.ULT. 

Washington. Decided December 17, 1877. 

Interest. 

A note payable at a future day with •interest greater or less than six per cent, in 
which nothing is said about the rate of interest after maturity, will draw the 
stipulated rate till maturity only, and after that the usual or statutory rate of 
six per cent. · 

When it is expressly stated in a note that if it is not paid at maturity, it shall 
thereafter bear interest at a rate named, the rate named is recoverable, although 
it is much larger than the usual or statutory rate. 

When a note is made payable at a future day, with interest at the rate of three 
per cent per annum, and nothing is said therein about the rate of interest which 
it shall draw thereafter, if not paid at maturity, it will draw the interest named 
till maturity, and after that the usual or statutory rate. 

A note ,payable at a future day, with interest at two per cent a month, in which 
nothing is said about the rate of interest after maturity, will draw that rate of 
interest till the note matures, and after that only the usual or statutory rate. 

ON EXCEPTIONS. 

WRIT OF ENTRY on a mortgage given to secure six similar notes 
payable. in six successive years, the first of which was of the fol
lowing tenor : "$252.60. Calais, October 8, 1869. One year 
from date, for value received, I promise to pay Henry F. Eaton 
~~ ¼< y/) 1n 1z,,,,,.,,,., '7l 

¥S-- l3~ 
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or order two hundred and fifty-two dollars and sixty cents, with 
interest at eight per cent, payable annually. (Signed) Frederic 
Boissonnault. Witness, S. H. Hutchings." 

The defendant was defaulted; and the plaintiff moved that the. 
conditional judgment should be rendered for the amount of the 
notes secured by the mortgage with interest at eight per cent per 
annum from the date to which it is paid to the date of the judg
ment, deducting the payments indorsed thereon. But the pre
siding justice ruled that interest should be cast at eight per cent 
only to the day of the maturity of each note, and thereafter at 
six per cent; and the plaintiff alleged exceptions. 

E. B. Harvey, for the plaintiff. 

0. B. Rounds & N. JJf. McKusick, for the defendant. 

WALTON, J. The question is what rate of interest shall be 
allowed on notes after they have matured. 

When it is expressly stated in a note that if it is not paid at 
maturity, it shall thereafter bear interest at a rate named, the rate 
named is recoverable, although it is much larger than the usual 
or statutory rate. So held in Capen v. Crowell, 66 Maine, 282. 

When a note is made payable at a future day, with interest at 
the rate of three per cent per annum, and nothing is said therein 
a~out the rate of interest which it shall draw thereafter, if not 
paid at maturity, it will draw the interest named till maturity, and 
aftor that the usual or statutory rate. So held in Ludwick v. 
Huntzinger, 5 Watts & Serg. 51. 

A note payable at a future day, with interest at two per cent a 

month, in which nothing is said about the rate of interest after 
maturity, will draw that rate of interest till the note matures, and 
after that only the usual or statutory rate. So held in Brewster 
v. Wakefield, 22 Howard, 118, and in Burnhisel v. Firman, 22 
Wall. 170. 

The same rule was acted upon in the house of lords in Eng
land in a recent case. Cook v. ]/'owler, L. R. 7 H. L. 27. 

The reason given by Lord Selborne, in the case last cited, is 
. that interest for the delay of payment, post diem, is not given on 
the principle of' implied contract, but as damages for a breach of 
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contract; that while it might be reasonable, under some circum
stances, and the debtor might be very willing to pay five per 
cent per month for a very short time, it would by no means 
follow that it would be reasonable, or that the debtor would 
be willing to pay, at the same rate, if, for some unforeseen cause, 
payment of the note should be delayed a considerable length of 
time. 

Similar views were expressed by Chief Justice Taney, in 
Brewster v. Wakefield, 22 Howard, 118. He says that when 
the note is entirely silent as to the rate of interest thereafter, if it 
is not paid at maturity, the creditor is entitled to interest after 
that time by operation of law and not by virtue of any promise 
which the debtor has made; that if the right to interest depended 
upon the contract, the holdAr would be entitled to no interest 
whatever after the day of payment. 

In a recent case in Massachusetts, the court held that when a 

recovery is had upon a note bearing ten per cent interest, the 
plaintiff is entitled to interest at the same rate till the time of 
verdict. Brannon v. Hur sell, 112 Mass. 63. The reason given 
is that "the plaintiff recovers interest, both before and after the 
note matures, by virtue of the contract, as an incident or part of 
the debt, and is entitled to the rate fixed by the contract." This 
reasoning is at variance with the reasoning in the house of lords 
in the case cited; and with the reasoning of the supreme court of 
the United States, in the cases cited ; and with the reasoning of 
the Massachusetts court itself, in Ayer v. Tilden, 15 Gray, 178. 
It is there said that the interest after maturity "is not a sum due 
by the contract; that it is given as damages for the breach of the 
contract, and must follow the rule in force within the jurisdiction 
where judgment is recovered." 

We think the rule laid down by the supreme court of the 
United States, and by the house of lords in England, is the cor
rect one. It has been followed in Connecticut. Hubbard v. 
Callahan, 42 Conn. 524. And in Rhode Island. Pierce v. 
Swanpoint Cemetery, 10 R. I. 227. In the last case the court 
say that if the parties to the note or other contract for the pay
ment of money, intend that it shall carry tho stipulated rate of 
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interest till paid, they can easily entitle themselves to it, by saying 
so, in so many words. The practice in this state has been in 
accordance with the rule laid down by the supreme court of the 
United States, in Brewster v. Wakefield, 22 Howard, 118; an~ 
we see no reason for departing from it. 

Ereceptions ove1·ruled. 

APPLETON, 0. J., DICKERSON, BARRows, VIRGIN and PETERS, 
J J ., concurred. 

GEORGE W. KILPATRICK vs. JunsoN HALL et al. 

Washington. Decided December 19, 1877. 

Exceptions. 

The court cannot sustain exceptions, unless it affirmatively appear that the party . 
alleging the exceptions was aggrieved by the ruling excepted to. 

ON EXCEPTIONS. 

TRESPASS, specifying damages $39. 

The verdict was for the plaintiff for $17.07; and he alleged 
exceptions. 

J. H. French, for the ·plaintiff. 

0. Walker, for the defendant. 

VIRGIN, J. Trespass for taking and carrying away twenty
eight spruce logs of the alleged value of $24, and five cords of 
wood, of the value of $15. The jury returned a verdict for 
$17 .07. There is no motion to set aside the verdict ; but the 
case comes up on exceptions to the instruction that, if the 
jury should find certain facts specified, the defendants, being 
minors, would not be liable for taking the wood provided they 
acted by the direction of their mother. 

Minors are answerable for their own torts although in the com
mission thereof they act by the express authority of their parents. 
Scott v. Watson, 46 Maine, 362, and cases there cited. 

The instruction was· clearly erroneous. But to authorize the 
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court to sustain the exceptions, it n:iust affirmatively appear that 
the plaintiff was aggrieved by the instruction. Soule v. Winslow, 
66 Maine, 447. This does n<?t appear by the bill of exceptions. 
The only evidence there was in the case in relation to the tres
pass, so far as the exceptions show, related to the wood. No men
tion is made of any evidence relating to the spruce logs. · And if 
the verdict was based upon the taking of the wood, and nothing 
appears to the contrary, the plaintiff has a verdict equal to the 
alleged value of that with interest; and therefore has no cause of 
complaint. Exceptions overruled. 

APPLETON, C. J., WALTON, DrnKERSON, BARROWS and PETERS, 
JJ., concurred. 

CAROLINE E. TOOLE VB.JOHN G. BECKETT. 

Washington. Decided January 3, 1878. 

Landlord and tenant. 

An action· lies by a tenant of a store, being the lower story of a building, against 
a landlord who has the care and control of the upper stories, for an injury to 
his goods, caused by the rain descending through the roof down upon the store 
below, if the accident happens through the negligence of the landlord in his 
management of the part of the building under his own control. 

ON REPORT. 

CAsE, stated in the opinion. 

J. Granger & 0. F. Granger, for the plaintiff. 

J. 0. Beckett, prose, submitted without argument. 

PETERS, J. The facts are these: The plaintiff hired the lower 
portion of a building of the defendant for a store, the upper por
tion remaining in the possession of the defendant and under his 
care and control. A rain storm poured a great volume of water 
between the roof and the chimney down upon the plaintiff's goods, 
causing some mJnry. The charge is that the defendant was guilty 
of negligence, either on account of the original construction of the 
roof or in the way and manner of maintaining it. The case, both 
of law and· fact, is referred to the court. '1 
ti ~32.~ 

>,-.,_:,;' ,, s-•,Lj 
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It is well settled that in a lease of real estate no covenant is 
implied that the lessor shall keep the premises in repair or other
wise fit for occupation. Libbey v. Tolford, 48 Maine, 316. But 
that is not this case. Here, the plaintiff had no care or control of 

the roof and had no right to intermeddle with it. The defendant 
had such care and control, for the benefit of himself and all his 
tenants. By implication, he undertakes so to exercise his control as 
to inflict no injury upon his tenants. If he does not exercise com-\ 
mon care and prudence in the management and oversight of that 
portion of the building which belongs to his especial supervision 
and care, and damages are sustained by a tenant on that account, 
he becomes liable for them. He is responsible for his negligence. 
Priest v. Nichols, 116 Mass. 401. Kirby v. Boylston Harket 
.Ass. 14 Gray, 249. Gray v. Boston Gas Light Oo.114 Mass. 
149. Norcross v. Thoms, 51 Maine, 503. 

We think the facts warrant a finding against the defendant. The 
storm, though a severe one, was not so extreme that it might not 
have been reasonably anticipated as likely to occur; nor was it so 
overpowering and unusual that the cause of the accident should 
be regarded, according to the definition adopted ·by writers, as an 
act of God or vis major. 

Defendant defaulted for $150 and 
interest from date of writ. 1 

APPLETON, C. J., DICKERSON, DANFORTH, VIRGIN and LIBBEY, 

J J., concurred. 

VOL. LXVII. 35 I 
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PHEBE MABON V8. JAMES MASON. 

Washington. Decided .February 6, 1878. 

Mortgage. 

An agreement that a mortgager may retain possession of the mortgaged property 
until breach of condition, is not implied from a conditional clause in the mort
gage, which requires the mortgager to furnish a comfortable home for the 
mortgagee and to furnish him necessaries and support during his natural life. 

An action for the possession of land by a mortgagee cannot be defeated by 
showing that nothing was then due upon the mortgage, unless the entire con
ditions of the mortgage have been satisfied and performed. 

0 N EXCEPTIONS. 

WRIT OF ENTRY, on mortgage of house and lot in· Calais, 
dated September 29, 1873. The condition of the mortgage is: 
. " Provided nevertheless that if the said James Mason, his 
heirs, executors or administrators, shall provide a comfortable 
home, with sufficient food and clothing and medical attendance, 
nursing and all other things necessary to make the said Hugh 
and Phebe Mason comfortable during their natural life, then this 
deed, as also a promissory note for twelve hundred dollars, bear
ing even date with these· presents, signed by the said James 
Mason, whereby he promises to pay the said Hugh and Phebe as 
conditioned aforesaid, shall be absolutely void to all intents and 
purposes." 

The pl~a was nul disseizin, with a brief statement, under 
which the defendant offered t() prove that the plaintiff and her 
husband, who was also a mortgagee, both at the time of the mort
gage and after, selected the mortgaged premises as their home, 
and remained in possession and with the defendant, until the 
death of the husband; that she declared she had been well used 
and was perfectly satisfied ; that she left the pre.mises without 
any substantial reason and against the remonstrance of the 
defendant; that the defendant was and has been ready and 
willing to perform the condition of the mortgage ; that there 
would be great and unnecessary expense in providing a home and 
complying with the condHious at any other place than that origin
ally selected by the plaintiff; that the place where she now lives 
r1 im-k'~6, , 
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is five miles distant from the· place first selected, and that to fur
nish a home and support there would cause great and needless 
expense. 

The presiding justice ruled that this evidence would not be 
sufficient to constitute a defense ; and the defendant alleged excep
tions . 

.A. K.cNiclwl, for the defendant. 

E. B. Harvey, with F. B. Bailey, for the plaintiff. 

PETERS, J. Every mortgagee may recover possession of the 
mortgaged property before a breach of the condition in the mort
gage, when there is no agreement to the contrary. R. S., c. 90, 
§ 2. Such agreement, inasmuch as it affects the title to real 
estate, must be evidenced by some writing. Norton v. Webb, 35 
Maine, 218. 

The tenant contends that such an agreement is clearly implied 
from the words of the mortgage itself. The conditional clause 
requires that the mortg ager shall provide a comfortable home for 
the mortgagee, and furnish her sufficient food and clothing, medi
cal attendance and nursing, and other necessaries during her 
natural life. The deed admits of no such construction. The 
mortgager is under no necessity to support the mortgagee upon 
the mortgaged premises, nor can the mortgagee require that she 
shall be supported there. There is no intimation in the mortgage 
that the use of the land mortgaged is to be enjoyed by the mort
gager to enable him to furnish the required support there or else
where. The opinion and reasoning of the court in .Allen v. 
Parker, 27 Maine, 531, must be conelusive of this case, unless 
overruled. As to the place where the support may be provided, 
see : Wilder v. Whittemore, 15 Mass. 262 ; Hubbard v. Hub
bard, 12 Allen, 586, 590. 2.<:.)11.,,,.µ -1:,;,~-;-· 

All the cases in this state, wherein it has been held that a 
mortgager may retain the possession, are clearly distinguishable 
from this. In Lamb v. Foss (21 Maine, 240) the mortgager was 
to render a share of the crops, or support the mortgagee upon 
the farm. In Brown v. Leach (35 Maine, 39) he was to main
tain the mortgagee on the farm and keep it in good order. 
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In Norton v. Webb, supra, he was to support the mortgagee 
in the house upon the premises if he chose to do so, an~ he 
so elected. In Bryant v. Erskine (55 Maine, 153, 156) the 
court say, arguendo, that the mortgager was entitled to posses
sion; but there the mortgage prescribed that a particular portion 
of the premises should be occupied by the mortgagees. Some 
other courts, we are aware, have given a more liberal interpreta
tion to this class of mortgages than this court has, but we think 
it best to adhere to om; own well established rule. There is really 
no more hardship in a dispossession of the mortgager in this case, 
than there is in ordinary cases where there has been no breach of 
the condition of the mortgage. If the mortgagee holds posses
sion of the premises here (presumably a house and not a farm, 
from the description), the rents received by her or their value 
must be accounted for towards the support required to be ren
dered. Parties must stand by their agreements_ deliberately 
entered into. 

Section 9, c. 90, R. S., does not apply here. It is therein pro
vided that, if it appears that nothing is due on the mortgage, 
judgment shall be for the defendant. This is intended for a case 
where a mortgage has been fully satisfied or paid. That defense 
is made out when it appears that nothing is due or is· ever to be 
due. "Nothing due," does not mean nothing p~yable merely. 

Under the case as presented, the demandant is not entitled to 
a conditional judgment; nor does she ask it. She is entitled to 
possession. 

Judgment for demandant. 

APPLETON, C. J., DrnKERSON, DANFORTH, VIRGIN and LIBBEY, 

J J ., concurred. 
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ALEXANDER STUART vs. JAMES MoRRISON and logs. 

Washington. Decided March 25, 1878. 

Evidence. 

Where several lots of logs of different marks are described in a writ as one lot, 
having all the marks, evidence aliunde will not be received to explain the 
marks. 

Thus: Where the plaintiff had a labor lien on only one mark of logs belong
ing to the defendant, which in the driving became mingled with other marks of 
logs belonging to other owners, and his writ was made to cover all the marks, 
with nothing in the description by which the several characters used could b e 
separated: Held, that it was not competent for the plaintiff to explain the 
marks by parol ; that the court would take the description of the logs as thev 
found it in the writ. 

ON REPORT. 

AssuMPSIT on account annexed, for 79 days labor, for personal 
services driving logs on the St. Croix water.s marked (here follow 
several characters difficult to print, but read by a witness as in 
his testimony appears) at $2.50 per day, $237.50. There was also 
an averment of a claim of a lien on the logs for personal services 
at driving and that the action was brought to enforce the lien 
according to the statute. 

The plea of the defendant, Morrison, was that he never prom
ised, with a brief statement that the parties were residents and 
citizens of New Brunswick, where the logs were destined for man
ufacture; that the labor of t~e plaintiff was performed on other 
logs belonging to other owners; that no particular or special labor 
was performed on defendant's loge ; that the description of the 
logs in the return of the officer as a quantity of spruce and hem
lock logs, not designating the quantity of each kind, was not suffi
cient to sustain a lien. 

The several owners of logs of the marks mentioned in the 
return of the officer, appeared and filed their brief statements in 
defense. 

The plaintiff testified that he belonged in Miramachi, had made 
his home in Calais for four years past; that in April, 1874, he 

71 1
,, ~:~nt up river to work for James Morrison, of St. Stephens, driv-
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ing logs; that he worked on logs of Eaton Brothers, Henry F. 
Eaton, Copeland, Duren & Co., William E. McAllister & Son 
and Charles F. Todd; that the logs were marked Reel 8 Cross 
Notch Saddle-bags Two crosses J E Cross-back. On cross
examination he testified that the mark on McAllister's logs was 
S Cross Notch; on Eaton Brothers was Reel; on H. F. Eaton's 
was J E Cross Notch. 

A. McNichol, for the plaintiff. 

J. Granger, G. F. Granger & E. B. Harvey, for the claimants. 

LIBBEY, J. The description in the writ of the logs on which 
the plaintiff claims a lien must be held ~M embracing one lot of 
logs and one mark only. There is nothing in the description by 
which we can separate the several characters used, and determine 
that they constitute several marks of different lots of logs. To 
establish his right to judgment against the logs for the lien 
claimed, the plaintiff must show that he performed labor in cut
ting, hauling, rafting or driving the logs described in the writ, 
and that the same logs are attached in the suit. He admits that 
he performed no labo;r on logs marked with all the characters con
tained in his writ, but claims to show by parol evidence that the 
description in the writ contains four distinct marks, and that he 
performed labor on logs of each of those marks. It is not com
petent for him to explain the mark by parol. We must take the 
description of the logs as we find it in the writ. The logs 
attached are not of that description. The variance between the 
description in the writ and the proof is fatal to the plaintiff's 
claim against the logs attached. 

The view we have taken of this point in the case renders it 
unnecessary to consider the other points raised. 

The claims of Copeland, Duren & Co., of Henry F. Eaton, 
and of George McAllister, must be dismissed without cost. The 
attachments of the logs severally claimed by them were released 
before the return of the writ. No notice was given to owners of 
logs of the marks claimed by them. By the docket entries it 
does not appear that they were permitted to come in as parties. 
They have no standing in court. 
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The plaintiff is entitled to judgment against the defendant for 
$151.45 and interest from the date of the writ. 

Judgment against the logs attached denied. 

APPLETON, 0. J., DroKERS,oN, DANFORTH, VIRGIN and PETERS, 
JJ., concurred. 

DAvrn B. BoLSTER vs. INHABITANTS OF CHINA, appellants. 

Kennebec. Decided May 31, 1877 . 

.Amendment. 

The power to grant amendments upon terms which are left to the unlimited dis
cretion of the presiding justice is equivalent to a power to grant any amend
ment that is by law allowable without imposing any terms, if in his opinion 
justice does not require that he should impose any. And the exercise of his 
discretion in so doing will not be revised by this court on exceptions. 

As to the imposition of terms upon the allowance of amendments, the whole 
matter is committed by the statute and rules of court to the discretion of the 
presiding justice, except in cases of demurrer, when his discretion is controlled 
by R. S., c. 82, § 19. 

The original declaration in favor of the physician against the town was on account 
annexed for attendance upon S. H., pauper of said town. After an appeal 
from the judgment of the trial justice to this court, the presiding judge allowed 
an amendment by inserting a count under R. S., c. 24, § 32, without terms. 
Held, that the amendment was legally allowable and that the presiding judge 
had the power to allow it without terms. R. S., c. 82, § 9. Reg. Gen. V. 

ON EXCEPTIONS. 

AssuMPSIT originally before a trial justice, on account annexed, 
for medical attendance, $16.50 "being for his professional services 
as a physician, and taking care of, attending and furnishing to 
Seth Hallowell, pauper of said town of China," etc. 

The judgment before the trial justice was for the plaintiff; and 
the defendants appealed. 

At the trial in this court the plaintiff moved to amend by insert
ing a count, under R. S., c. 24, § 32, as follows : 

"Also for that one Seth Hallowell at said China, to wit, at said 
Augusta, in the county of Kennebec aforesaid, on the 27th day 
of April, A. D. 1873, a pauper, had his legal settlement in said 

"1 }! , .R_ $ 
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China, and fell into distress and stood in need of immediate relief 
and medical attendance and medicine, of which the selectmen and 
overseers of the poor of said town were then a11d there duly 
notified and requested to provide for said pauper and to pay the 
expense of necessa1·y nursing, medical attendance and medicine; 
and. the said medical attendance and medicine in the account 
annexed were then and there ·necessary for the immediate relief 
and comfort of said Hallowell. And the said plaintiff then aud 
there, at the instance and upon notice to the selectmen and over
seers as aforesaid, rendered bis professional services as a physi
cian and furnished necessary medicine to said Hallowell, for which 
services and medicine sixteen and 50-100 dollars is a reasonable 
compensation. Whereby said town became liable and in con
sideration thereof then and there promised the plaintiff to pay 
him the same on demand." 

The judge ruled as matter of law that the amendment could 
be allowed without terms and it was so made. To which ruling 
the defendants alleged exceptions. 

W. 8. Choate, for the defendants, cited authorities under 
various positions taken. Rowell v. Small, 30 Maine, 30. Rules 
of Court, V. .JJ£aberry v. Horse, 43 Maine, 176. State v. Fol
som, 26 Maine, 209. Randv. Webber, 64 Maine, 191. Matthews 
v. Blossom, 15 Maine, 400. Frye v . .Atlantic & St. Lawrence, 
47 Maine, 523. 

0. IJ. Baker, for the plaintiff. 

The amendment was rightly allowed. R. S., c. 82, § 9. Brewer 
v. East Machias, 27 Maine, 489. Solon v. Perry, 54 Maine, 
493. 

Where a court has power to allow an amendment upon terms 
in their discretion, that includes the power to say what terms, and 
when they have passed upon the terms, even if they say there 
shall be no costs, it is not reviewable. 

The amendment, we say, was of form; but if of substance the 
ruling was right. 

B.ARRows, J. The amendment sets out with somewhat more 
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formality the grounds of a claim, the nature and amount of which 
were distinctly made known to the defendants by the writ as it 
was originally made. Its allowance was clearly within the power 
of the presiding judge as defined by our statutes, rules of court, 
and decisions respecting amendments. Brewer v. East Machias, 
27 Maine, 489. Solon v. Perry, 54 Maine, 493. 

The burden of the defendants' complaint seems to be that the 
presiding judge ruled as matter of law that be had the power to 
allow it witbo1.1t imposing terms upon the plaintiff, and thereupon 
did so. The defendants say this is an infringement of Rule V 
(Reg. Gen.); that this amendment is matter of substance, and, if 
allowed, must be allowed only on special terms. But after all, 
the power which the presiding judge has in this particular under 
Rules IV and V, do~s not essentially differ from that conferred 
by R. S., c. 82, § 9, to grant amendments "when the person and 
case can be rightly understood . on motion of either 
party on such terms as the court orders." 

Under this statute, it has been held that an amendment pro
posed after motion to dismiss filed may be allowed without terms. 
Harvey v. Cutts, 51 Maine, 604. 

The whole matter is. committed to the discretion of the pre
siding judge, and the power to allow amendments upon terms 
substantially includes a power to dispense with the terms if, in 
the opinion of the presiding judge, justice requires it. 

There is no limit upon the judge's discretion as to terms. If 
the rule, literally construed, could be held to require the judge to 
impose special terms of some sort, it would be literally complied 
with by ordering the amending party to pay one cent,. costs. 
But, de minimis non curat lex. The object of the rule is simply 
to call the judge's attention to the question, what, if any, terms 
shall be imposed, as liable to be affected by the character of the 
proposed amendment, and the progress the case has made. The 
exercise of his discretion will not be examined, on exceptions, by 
this court. Where a demurrer is sustained, the judge's discretion 
as to terms is controlled by R. S., c. 82, § 19. But there was no 
demurrer. Exceptions overruled. 

APPLETON, 0. J., WALTON, DICKERSON, DANFORTH and PETERS, 

JJ., concurred. 
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GEORGE E. HEWINS 'VS. DAVID CARGILL. 

Kennebec. Decided June 27, 1877. 

Promissory notes. 

An alteration of a note for $500, to one for $400 is a material alteration, and if 
made without the consent of the signer or indorser, will constitute a good 
defense to his liability on the note. 

The defendant, taking upon himself the burden of proof, may defend by proving 
a material alteration of the contract declared on without making the affidavit 
and giving the notice prescribed by Rule X of this court. 

ON EXCEPTIONS. 

AssuMPSIT against the defendant as one of the signers on the 
back of a promissory note for $400. 

The plaintiff introduced in evidence, the note described in his 
writ with protest of the notary. 

The defendant then offered evidence tending to show that the 
note, since it was signed by him, had been materially altered. 
The plaintiff objected on the ground that no notice had been 
given as required by Rule X of this court. The presiding justice 
admitted the evidence. 

It appeared in evidence that the defendant signed his name 
on the back of a note for $500, made by Kaler Brothers-that 
the $500 note was altered to the $400 note in suit, without the 
defendant's knowledge or consent, and with the knowledge of 
the plaintiff. Upon this point the presiding justice instructed the 
jury as follows, viz : 

"The plaintiff admitting that the .note was altered in the man
ner alleged, takes upon himself the burden again to satisfy you 
that it was done by previous consent of the defendant, Cargill, or 
by a subsequent ratification. To constitute a valid ratification of 
the alteration of the note, it must be shown that the defendant 
consented to it, and agreed to be holden upon the note after it 
was altered, having full knowledge of all the facts in regard to 
it_;, 

And the court further instructed the jury as to interest to be 
allowed as follows: "If you find for the plaintiff, you ~a_,Y ~a~.t

7
" 
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interest at the rate of 12 per cent until the note became due, one 
year; after that time 6 per cent. The note reads 'interest at 12 
per cent.' The construction I put upon it is 12 per cent until 
maturity, and after that the plaintiff is entitled to interest at the 
rate of 6 per cent down to the present time." 

The verdict was for the defendant; and the plaintiff a1leged 
exceptions. 

E. W. Whitehouse, for the plaintiff, contended, in substance, 
that by the terms of Reg. Gen. X, the defendant was not per
mitted to call for proof of the execution of the paper declared 
on, because he had not made the affidavit of belief of its altera
tion ; that a fair construction of the rule was that he should not 
be permitted to deny the execution of the paper; that it should 
be taken as true without proof; and that no proof should be 
admitted to the contrary. 

E. F. Pillsbury, for the defendant, contended in substance, 
that by waiving his right to put the plaintiff to proof of the 
execution of the paper, he had not thereby waived his right to 
prove affirmatively that there had been a material alteration. 

LIBBEY, J. Undoubtedly the change of a note for $500 to a 
note for $400 is a material alteration of it; and, if made without 
his consent, will discharge a signer or indorser. True, the change 
is not disadvantageous to one who is holden to pay it, since it 
only reduces the amount for which he would otherwise be liable; 
but it makes another and a different contract of it ; and any 
signer or indorser has a right to say, and can say truly, that the 

· note in its altered form, is not his contract. This question was 
fully examined in Chadwick v. Eastman, 53 Maine, 12, and Lee, 
v. Starbird, 55 Maine, 491. 

It is contended by the counsel for the plaintiff that this defense
is not open to the defendant, because he did not make the affidavit 
~nd give the notice required by Rule X of this court. But it 
seems to us that the whole prohibitory force of the rule,- as it 
stands, is to prevent the defendant from calling upon the plaintiff 
to prove in the outset the signature of the defendant, on the exe
cution of the contract declared on ; and that it does not preclude 
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the defendant from taking the burden upon himself of proving 
an alteration which would avoid the contract. If he offers evi
dence of such alteration which is a surprise to the plaintiff, the 
presiding judge, in the absence of any previous notice that such 
defense was intended, would doubtless order a postponement, on 
the application of the plaintiff, to enable him to meet it. Cases 
are liable to arise where the first knowledge that the defendant 
has of any alteration is when the instrument is produced at the trial 
in evidence. If we cons trued the rule as precluding the defendant 
from proving an alteration without previous affidavit and notice, 
no judge would hesitate to allow a defendant, thus surprised, time 
to prepare his affidavit and give notice of his intention to make 
the defense, and this would necessitate the same delay which it 
was the object of the rule to avoid. If the defendant's affidavit 
of his confidence in such defense and. his design to make it is 
desirable, the rule can be amended so as to require jt; but as it 
reads we think it only dispenses, in the absence of the affidavit, 
with the formal proof of execution which the plaintiff would 
have to make in order to get the instrument before the jury as 
evidence. 

As the verdict was for the defendant, the instruction as to the 
rule for computing interest on the note becomes immaterial. 

Exceptions overruled. 
Judgment on the verdict. 

APPLETON, C. J., DICKERSON, BARRows, DANFORTH, VIRGIN and 
PETERS, J J ., concurred. 

ROBERT PORTERFIELD V8. CITY OF AUGUSTA. 

Kennebec. Decided July 21, 1877. 

Tax. 

The wife cannot change the domicile of the husband against his will. 
Where a ship-master sailed from his home in Brooklyn, December, 1866, and his 

wife shortly after came on a visit with her children and trunks to Augusta, 
and there lived with her mother till summoned by her husband to meet him at 
Brooklyn, whither he returned July, 1867; Held, that he was not meanwhile 

7 1 1,;111 , _i ~ ·• taxable in Augusta: 
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ON REPORT . 

.D. 0. Robinson, for th~ plaintiff. 

W. P. Whitehouse, city solicitor, for Augusta. 

APPLETON, C. J. This is an action to recover back a tax of 
$130.50, assessed upon Alten Alexander, the plaintiff's intestate, 
in 1867, and paid by him under protest. 

It is in evidence that in 1863, Alexander purchased a house in 
Brooklyn, N. Y., where he resided with his family. Being a mas
ter mariner, he sailed from New York, December 1, 1866, on a 
voyage to the coast of Africa, from which he returned in July, 
1867. Some three or four weeks after he sailed, his wife with her 
children and trunks containing their clothing came to Ang?sta to 
visit her mother, and remained with her until she received a tele
gram from_ her husband advising her of his arrival at the home 
port, when she returned to New York. Mr. Alexander was not 
in Augusta during the year 1867. While Mrs. Alexander was 

. visiting her mother, the house and furniture were left in the charge 
of a friend, who occupied the house free of rent. 

There is no proof that Alexander owned any reaJ or personal 
estate in Augusta, or that he had any intention whatever· to. change 
his domicile. He had done no act fodicating in the most remote 
cfegree such intention. The wife could not change the domicile 
of her husband against his will had she desired to do so, and the 
evidence negatives any such desire on her part. Parsons v. Ban
gor, 61 Maine, 457. 

The plaintiff having paid the taxes duly assessed against him in 
Brooklyn, may well object to the payment of taxes in a place 
where he had no domicile whatever. 

Judgment for plaintiff. 

WALTON, DICKERSON, BARRows, DANFORTH and PETERS, JJ., 
concurred. 
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S·rATE vs. REDINGTON J. KENNISTON, appellant. 

Keunebec. Decided September 5, 1877. 

Intoxicating liquors. 

When in a search and seizure process, the officer to whom the warrant is directed 
makes a return of a specific search and seizure in pursuance of its mandate, 
evidence is not admissible to show that the search and seizure were made by 
others in his absence and without his knowledge or direction. The state cannot 
thus contradict the return of its officer. 

The proof of a search and seizure by strangers will not suffice as proof of the 
search and seizure returned by the officer as made by him, when in fact he made 
none nor directed the making of any. 

ExcEPTIONS. 
CoMPLAINT on search and seizure process, from the police court 

of the city of Gardiner. S. W. Siphers, constable of Gardiner, 
made return on the warrant. "I have entered the within named 
premises and therein searched for intoxicating liquors and found 
and seized the following described liquors," &c. 

It appeared in evidence that Siphers was away on an excursion, 
when the search was made by Wing, Williams and Atkins, police
men, at about nine o'clock in the evening; that Siphers returned at 
about eleven o'clock and met the policemen on the ·street, who 
told him of the search and seizure, and he then went to the lock-up 
and took possession of the liquor seized, and afterwards made his 
return upon the warrant. 

The defendant seasonably objected to the admission of evidence 
of a search and seizure made by other persons than the officer who 
made the return, and not made in his presence or under his direc
tion, as proof of the alleged search and seizure, but the presiding 
justice overruled the objection and admitted the evidence. 

The verdict was guilty; and the defendant alleged exce:ptions. 

R. Farrington for the defendant. 

E. F. Webb, county attorney, for the state. 

APPLETON, C. J. This is a search and seizure process. It was 
directed to an officer, by whom a return was made, that he had 
entered "the within named premises and therein searched for 
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intoxicating liquors and found and seized the following described 
liquors,"-stating them. 

"The officer's return," remarks Peters, J., in State v. Howley, 
65 Maine, 100, 101, "is a part of the allegations to be protred, but 
is no part of the proof itself. State v. Stevens, 47 Maine, 357. 
State v. Lang, 63 Maine, 215." The allegations in the complaint, 
warrant and return are not established by reading the same. The 
truth of the facts alleged and asserted must be established by 
proof ab extra. 

The evidence introduced shows that no search nor seizure was 
made by the officer by whom the return was made, he being 
absent at the time, but that the search was made by strangers to 
the process in the absence of the officer and not under his direction. 
The evidence completely negatives the truth of the officer's return. 
The question then is can the truth of a return be established by an 
entire disproof of all the facts therein contained. We think not. 
The evidence was not admissible to contradict the return. 

Except-ions sustained. 

DrcKE.KSON, BARRows, VIRGIN, PETERS and LIBBEY, JJ., con
curred. 

JosEPH W. PATTERSON, petitioner for partition, vs. THADDEUS 
SNELL. 

Kennebec. Decided December 17, 1877. 

Deed. 

A quitclaim deed of all the grantor's "right, title and interest in and to all the 
real estate situated in the town of V. of which my late father, T. S. of said 
V., was seized at the time of his decease," is sufficient in its terms and fur
nishes a description sufficiently precise to convey whatever estate the grantor 
had in lands in V. as heir of his father. 

The possession and production of a deed by the grantee is prima f acie evidence 
of delivery; but the presumption is the other way, where it remained in the 
possessioµ of the grantor during his life time, though it has been recorded since 
his death. 

The appearance of a deed upon the record does not operate as a delivery nor 
supersede the necessity of proof of delivery. 

A deed intended by the grantor to take effect only as a testamentary disposition 
of his property, aud retained by him in his own possession without delivery 
until his decease, passes no title from him to the grantees named in it. 

~J --lhl ,'; / 
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ON REPORT. 

PETITION for partition. 

S. &_. L. Titcomb, for the petitioner. 

W: 8. Choate, for the respondent. 

BARROWS, J. The petitioner, claiming to be seized of an undi
vided half, seeks partition of a parcel of land containing thirty 
acres upon which the respondent in 1842 or 1843 erected a house 
ttnd barn, and of which he has ever since been in possession, 
claiming to be sole seized. 

Prior to 1834, the land with other parcels of real estate in 
Vassalboro' belonged to Thaddeus Snell, senior, father of the 
respondent. 

The petitioner claims title under a deed from the administrator 
of Wm. W. Snell, the respondent's brother, who died in 1873, 
having lived in Vassalboro', a neighbor to the respondent, for 
more than thirty years while the respondent had sole posseRsion 
of the premises. No question is made but what the probate pro
ceedings touching the administration of Wm. W. Snell's estate 
and the sale of his property by his administrator are all regular, 
and we consider it proved that whatever title Wm. W. Snell had 
at his death the petitioner now holds. To show title in Wm. W. 
Snell, the petitioner produces from the records a copy of a deed 
dated September 9, 1834, purporting to be a conveyance, by 
Thaddeus Snell, senior, to his two sons, the respondent and Wm. 
W., in consideration of love and affectiou, and one thousand 
dollars paid by them, of a parcel of land in Augusta, this thirty
acre piece in Vassalboro', also the grantor's home farm there, and 
half of the saw-mill and privilege and of a grist-mill privilege, 
"including all the lands, buildings, privileges and appurtenances 
of eve~y description which I own and of which I am seized and 
possessed." 

The deed seems to have been witnessed by three subscribing 
witnesses, and was not recorded until July 11, 1839, nearly a 
month after the grantor's death. 

The administrator's deed and these records make the peti
tioner's case. The respondent produces and proves the execution 
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of a deed of quitclaim, from his brother, Wm. W. Snell, to him 
dated October 21, 1841, and l'ecorded the same day, of "all my 
right, title and interest in and' to all the real estate situated in the 
town of Vassalboro' of which my father the late Thaddeus Snell of 
said Vassalboro' was seized at the time of his decease, being one 
undivided half of his property," and also an undivided half of a 
parcel owned by said grantor in common with Elias Craig. The 
consideration named in this deed is $1200. The grantee seems 
to have taken sole possession of the premises shortly after its 
execution. Its terms are sufficiently formal and the description 
of the estate sufficiently precise to convey whatever estate Wm. 

· W. Snell had in lands in Vassalboro' as heir of hi8 father. R. S., 
c. 73, § 14. Field v. Huston, 21 Maine, 69. Karr v. Hobson, 
22 Maine, 321. Libby v. Thornton, 64 Maine, 479. 

But the petitioner contends that the premises passed by the 
deed of September 9, 1834, from Thaddeus Snell, senior, to Wm. 
W. _and the respondent, and that it was not land of which Thad
deus Snell, senior, "was seized at the time of his decease." If 
the deed of September 9, 1834, was ever delivered by Thadd ens 
Snell, senior, with the intention that the title to the premises 
therein described should pass, this would follow. Are the circum
stances such that such a delivery may be presumed, or inferred 1 
"The po8session and production of a deed by the grantee is prima 
facie evidence of its having been delivered; and for like reasons 
in the absence of all contradictory testimony the presumption 
arises, when found in the possession and produced by the grantor, 
that it has not been delivered," says Shepley, J., in Hatch v. 

· Haskins, 17 Maine, 391, 397. 
The deed in question is not produced by the petitioner nor by 

the administrator of Wm. W. Snell, nor is there any evidence 
tending to show that it was ever in the possession of said Wm. W. 
in the life time of the grantor. The respondent, who is the other 
grantee named in it, denies all knowledge of its existence until 
within the last few years. He brings evidence from which we 
think it may fairly be inferred that it remained in the custody of 
Thaddeus Snell, senior, the grantor, at all events for some time 
after it was executed, and was kept by him in a chest where he 

VOL. LXVII. 36 
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kept his own valuable papers, in the house on the homestead, 
which seems at one time towards the last of his life to have been 
occupied by him and Wm. W. Snell. It wa-, placed on record by 
somebody within· a month after his decease. There is no testi
mony that Wm. W. Snell ever mentioned it or set it up as opera
tive and valid. On the contrary, two years after his father's 
death, he makes this conveyance to his brother, the respondent, 
which so far as appears could take effect upon nothing if the deed 
of September 9, 1834, is to be regarded as a good subsisting con
veyance. No change in the possession of the property appears 
to have followed the execution of the deed of September 9, 1834, 
dnring the life time of the grantor. Looking at the number of the 
attesting witnesses, unusual for a deed, but appropriate for a will, 
and the fact that one of ·them, who also took the acknowledgment 
of the deed, was the register, who afterwards recorded "it, in con
nection with the facts ahove recited, it seems probable that Thad
deus Snell, senior, designed to have it take effect only as a testa
mentary disposition of his property, and retained it in his own 
possession while he lived, accordingly. 

But this deprived it of all force as a deed, which can take 
effect only when delivered, and, if not delivered before the death 
of the grantor, never can be. Brown v. Brown, 66 Maine, 316. 

In view of the circumstances under which this deed makes its 
appearance, we think there is neither proof nor presumption of 
its delivery. That its appearance upon the record does not 
operate as a delivery nor supersede the necessity of proof of 
delivery, was distinctly held in Parker v. Hill, 8 Met. 447, and 
Hawkes v. Pike, 105 Mass. 560, where the registration occurred 
during the life time of the grantor. .A fortiori, it could not in 
a case like the present. See also Stilwell v. Hubbard, 20 Wend. 
44. 

The deed of September 9, 1834, not having been delivered by 
the grantor, he died seized of the premises therein described, and 
a conveyance made in the terms used by Wm. W. Snell in his 
deed to t~e respondent, dated October 21, 1841, would pass said 
Wm. W.'s interest therein. 

It is not to be presumed that Wm. W. Snell when he made 
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that deed did not intend to convey anything. The reverse is 
true. He may have erroneously supposed that the reception and 
registration of the deed of September 9, 1834, by one of the 
grantees after the death of the grantor, would make it operative 
from that date. He may have been instructed by counsel that 
for want of delivery in his father's life timQ it could not take 
effect; but there is no occasion to impute to him an intention to · 
perpetrate a fraud on his grantee by making his own conveyance 
in terms which would render it nugatory if his father's deed had 
been duly delivered. Such an imputation is inconsistent with his 
apparent acquiescence for more than. thirty years in the occupa
tion of the premises by his grantee. It is urged that his convey
anco of an undivided half can be explained only upon the 
hypothesis that the deed had been delivered. But it is equally 
consistent with a mistaken supposition which may have been 
entertained by both the brothe~rs that the provision otherwise 
made by -Thaddeus Snell, senior, for his grnnddanghter, left his 
sons undisputed owners of the realty. Where the question is 
whether we shall impute positive fraud or a mistake in the law to 
a party to a conveyance, we prefer, in the absence of convincing 
proof, to infer the latter. 

The remaining ground taken by the petitioner is that Wm. W. 
Snell's conveyance to the respondent was framfolent and void. 

But the case is very far from furnishing the proof which would 
·enable the grantee of an administrator to defeat a deed of the· 
intestate, made so long before his death, on the gcound that the 
property was fraudulently conveyed. There is hardly enough to 
excite a suspicion. 

The burden was on the petitioner to show either that the deed 
of September 9, 1834, was duly delivered, 01· that that of October 
21, 1841, produced by the respondent, was tainted with fraud; 
but the preponderance of evidence is against him on both points. 
',We have no occasion to consider the respondent's claim of title 

by ad verse possession. 
Partition denied. Petition dismissed. 

APPLETON, C. J., WALTON, VIRGIN and PETERS, JJ., con
curred. 

LIBBEY, J., having been of counsel, did not sit. 
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STATE VB. LEVI LASHUS. 

Kennebec. Decided Jan nary 10, 1878. 

Evidence. 

It is not competent to introduce evidence, in support of an indictment charging 
the respondent with maintaining a nuisance "in a store on the Plains so called," 
that the respondent maintained a nuisance on "Silver street," a third of a mile 
distant from "the Plains" but in the same town. 

ON EXCEPTIONS. 

INDICTMENT for nuisance, wherein the verdict was against the 
defendant, and he alleged exceptjons, which in the opinion appear. 

F. A. Waldron, for the defendant. 

E. F. Webb, county attorney, for the state. 

DICKERSON, J. The allegation in the indictment is that the 
respondent '-kept and maintained a common nuisance, to wit: A 
certain building occupied by him as a store and shop on the 
Plains, so called, in Waterville." 

The evidence shows that there is a settlement in Waterville, 
known as the "Plains" where the respondent's residence was, but 
at least a third of a mile distant from his place of business, which 
was on Silver street in the village of W atervillc. 

It was objected, on ·behalf of the respondent, that it was not 
competent to admit evidence of any other nuisance kept by him 
than that kept ~t the "Plains," as alleged in the indietment ; but 
the court overruled the objection and admitted evidence tending 
to show that the respondent kept and maintained a nuiaance at 
his store on Silver street. 

We think this ruling is wrong. The indictment locates the 
alleged nuisance upon the "Plains," a well known locality in W a
terville, entirely distinct from and independent of the village of 
·w aterville, where Silver street is located. The indictment, there
fore, gives the respondent no notice to defend himself against a 
charge of keeping a nuisance at his store on Silver street. Local
ity is an essential element of the offense denominated a common 
nuisance. There can be no such nuisance described without a 

'& 4 ¥\,{£"_ f &f 
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designation of the place where it is alleged to exist. "The Plains" 
was as much a place as was Silver street; neither implied or 
included the other. The respondent may have been guilty of 
maintaining a wmmon nuisance at both, or either, or neither of 
these places. The government, having designated the place of the 
nuisance, must be restricted in its evidence to that locality. To 
allow the gov~rnment to substitute another place for that alleged 
in the indictment would he to change the issue and try the respond
ent upon a charge other than that found by the grahd jury. An 
acquittal or conviction, moreover, upon this indictment would be 
no bar to a second indictment charging the respondent with main
taining a nuisance on Silver street. 

Exceptions sustained. 

APPLETON, C. J., WALTON, BARRows, DANFORTH and PETERS, 
J J ., concurred. 

BERIAH L. WOODWARD vs. JOSEPH ROBINSON, 2d. 

Kennebec. Decided Jan nary 10, 1878. 

Exceptions. Pleading. 

In an action of trespass q. c., if the defendant would sustain exceptions on the 
ground that the instructions allowed plaintiff to prevail when the locus was not 
covered by the description in the writ, he must present enough of the case to 
the law court to show that such a position was taken at the trial and to enable 
the law court to say that the locus was not well described in the writ. 

If one, who has title by deed to a part of a lot designated by a certain number and 
range, includes in his close surplus land adjoining and holds possession of it· 
long enough to acquire an absolute title, either by agreement with coterminous 
proprietors as to the location of the line, or otherwise, such land becomes to all 
legal and practical intents and purposes a part of the lot, and a trespasser upon 
it cannot complain that it is so described. 

ON EXOEP'l'IONS. 

·TRESPASS: For that the said defendant at, &c., on, &c., with a 
continuando, with force and arms broke and entered the plain
tiff's close situate in said Sidney, bounded and described as fol
lows: Part of lot No. 38, on the 4th range of lots, on the east 
side of the road leading from Augusta to Waterville; being one-
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half of all the land on the east side of the road formerly owned 
by Timothy Woodward, co1nmencing at the north line next to 
land owned by Joseph Robinson, second, going south to a double 
wall intended to be in the centre of the lot. And said defendant 
being so entered, then and there with force as aforesaid, having 
no privilege or right, without leave or excuse, cut down and carried 
away eleven Jarge trees of the plaintiff there growing of the 
value of twenty-five dollars, and other injuries, &c. 

Plea, general issue. 
The defendant claimed and introduced testimony tending to 

prove that the west line of the third range and the east line of 
the fourth range were not identical, but that there was a gore 
between said third and fourth ranges not included in lot 38, upon 
which gore the alleged trespass was committed. The act claimed 
as a trespass was admitted by the defendant, and the only ques
tion in issue was the title to the premises where the trespass was 

. alleged-to have been committed. 
The court instructed the jury: "If the title is in the plaintiff, 

he is entitled to recover. If the title is not in the plaintiff, your 
verdict must be for the defendant," with other instruction8, all of 
which, so far as stated in the printed exceptions, appear in the 
opm10n. But the whole charge was referred to. The verdict was 
for the plaintiff; and the defendant alleged exceptions. 

E. F. Pillsbury & L. Titcomb, for the defendant, submitted 
the following brief: 

The point upon which the defendant in his exceptions relies, is 
lhat the alleged trespass was not committed on the premises, 
described in the plaintiff's writ, whieh alleges trespass on lot 38, 
fourth range, and nowhere else. 

It appears that the place on the face of the earth where the 
alleged trespass was committed was admitted; that there was no 
dispute that plaintiff had title to lot 38, fourth range, by deed ; 
tha~ the west line of defendant's land is the westerly line of range 
3, and the easterly line of the plaintiff's land is the easterly line 

, of range 4; that defendant claimed and introduced testimony 
tending to prove that there was a surplus between the ranges ; 
that there was a gore between said third and fourth ranges not 
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included in lot 38, upon which gore the a1leged trespass was com
mitted-a piece of land not covered by either deed. 

If it was not covered by plaintiff's deed, it was not covered by 
location in his writ, and the instructions of the court were 
erroneous. 

As the defendant states in his exceptions, "the only question in 
issue was the title to the premises where the trespass was alleged 
to have been committed." 

If the plaintiff had title to the land by virtue of his deed, he 
can maintain his action; if he had title to it by possession, or not 
by deed, he cannot maintain his action ; as the defendant admitted 
that the plaintiff had title to lot 38 by deed, but claimed that the 
alleged trespass was committed on the gore between the ranges 
outside of lot 38, fonrth range, the plaintiff must show that· it 
was covered by his deed, or in other words, covered by location 
in his writ; and the instructions of the court making title in the 
plaintiff sufficient grounds for maintaining his action were erro
neous. 

IJ. 0. Robinson, for the plaintiff, submitted the following brief: 
1. The ·question to be settled is th~ location of the line. 
2. The plaintiff introduced testimony to show that, more than 

twenty years prior to the commencement of the action, the line 
which marks the eastern boundary of the plaintiff's land, the 
same line now in dispute, was settled by agreement. 

3. Where a nnmber of persons se_ttle in the same neighborhood, 
and their tracts if extended in certain directions would overlap . 
each other, they may agree and determine upon dividing lines. 
Such agreements are conclusive upon all varties to them, and 
upon all claiming under them. 3 Serg. & R. (Pa.) 323. 5 id. 273. 
17 id. 57. 9 Watts & S. (Pa.) 66. 

BARROWS, J. The plaintiff declares for a trespass upon his lot 
in Sidney, which he describes as part of lot No. 38 in the 4th 
range. 

The defendant owned the corresponding lot in range 3, east of 
38, and contended that his acts were done not upon any part of 
lot 38, but upon a gore of surplus land between ranges 3 and 4, 
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where his lot and the plaintiff's shonld have come together, but 
did not, and he introduced testimony tending to prove that there 
was a surplusage of land there. The plaintiff claimed that the 
line between the parties had been so long established by agree
ment as to become binding upon them; and the presiding judge 
gave instructions not excepted to as to what is necessary to estab
lish a line between adjoining owners. 

The exceptions state that "the only question in issue was the 
title to the premises where the trespass was alleged to have been 
committed." The judge told the jury that "if the title is in the 
plaintiff he is entitled to recover, and if it is not in the plaintiff 
their verdict must be for the defendant; that if there was a line 
established by an agreement and established so long that it 
becomes binding upon the parties, then it is of no consequence 
about the lines claimed east or west uf this; that if they found 
the line to be estublished by agreement where the plaintiff claimed 
it was, it being conceded that that was farther east than the place 
where the trees were cut, it would give the case to the plaintiff; 
that if they did not find the line established by agreement, then 
the next question was where the original line was; that if they 
found the line so as to include the location where the trees were 
cut within the lines of the plaintiff, and upon his land, their ver
dict must be for him." 

The defendant excepts to these instructions, claiming that the 
. ury were thereby allowed to give the plaintiff a verdict for a 
trespass upon lan<l not covered by plaintifl''s deed nor described 
in his writ. 

We do not perceive that the defendant was injured by the 
instructions or that he can justly complain of them. A reference 
to the plaintiff's declaration shows that his close was further 
described as being "one-half of all the land on the east side of 
the road formerly owned by Timothy Woodward, commencing at 
the north line next to land owned by Joseph Robinson 2d, 
(defendant) and going south," &c. Wherever the line was it 
seems to be conceded that the parties were coterminous proprie
tors. If the plaintiff did not own the land where the cutting 
was, the defendant was to prevail. It does not appear that the 
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presiding judge had his attention called in any manner to the 
sufficiency or correctness of the description in th~ writ. There is 
not enough in the case presented to e,nable us to say that the 
locus is not well described in the plaintifl:'s writ. 

If he had a valid title to the land or a possession rightful as 
against the defendant, it was sufficient to enable him to maintain 
this action. It mattered not whether the title was by deed or by 
·long continued possession under an agreement establishing the 
line between his lot and that of the adjoining proprietor on the 
east. 

If he or his predecesssors, by a valid agreement with the defend
ant or his predecessors, had included in his close more or less of 
the surplus land which the defendant supposes the former liberal 
system of admeasurements had left between ranges 3 and 4, and 
had held the possession long enough to give him a good title, it 
became to all legal and practical intents and purposes a part of 
lot 38, and the defendant cannot complain that it was so described. 
The trial seems to have proceeded upon an understanding, express 
or tacit, that either the plaintiff or defendant had a legal title to 
the locus. The line of the lot was the subject of the agreement 
ff there was one. If the jury did not find the agreed line, then 
under the instructions they must have found that the place of the 
cutting was within the original line of the plaintiff's lot, and for 
aught that appears here the original and agreed lines may have 
-been coincident. 

Exceptions overrulea. 

APPLETON, C. J., WALTON, DrnKERSoN, DANFORTH and PETER
1

s; 

J J ., concurred. 
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WINTHROP SAVINGS BANK V8-. THOMAS s. JACKSON. 

Kennebec. Decided January 10, 1878. 

Set-off. 

The plaintiffs lent the defendant money and took his note therefor with a United 
States bond as collateral security. After the note was payable and before it 
was paid, the bond was stolen from the bank. Held, that the defendant could. 
not legally file his claim for the value of the bond in an action against him upon 
the note, nor could he avail himself of the claim as a defense by way of 
recoupment. 

ON REPORT. 

AssuMPSIT on a promissory note, given for one hundred dollars 
by the defendant to the plaintiffs, October 5, 1874, for money 
lent him, and payable three months after date, with interest. 
Payment of the note was duly demanded, but no payment was 
made on it, except the interest to July 8, 1875, as indorsed 
thereon. 

The defendant seasonably filed the account or claim in set-off: 
One United States 5-20 bond No. 241,895 of the par value of 

$100, and worth at the time $120. This bond was left. as col
lateral security to the note and never accounted for by the bank 
or redelivered to the defendant. 

On July 23, 1875, the bank was entered by robbers in tlie 
night time, and the safe in which their moneys, papers and securi
ties were deposited and kept, was forced open and a large part of 
the securities and property of the bank was stolen and carried 
away, the bond pledged by the defendant, as before stated, being 
with and one of such securities. The bond was never recovered 
by the bank or the receiver. 

The plaintiffs claimed that due care was exercised in the cus
tody of the bond, but this was denied by the defendant. 

The trustees of the bank filed a bill in equity in this court for 
Kennebec county, August 27, 1875, praying for the sequestration 
:and equitable distribution of its assets. Upon due proceedings had 
a decree of sequestration was passed, September 27, 1875, Emery 
·Q~~~~9(. appointed receiver, and commissioners were appointed. 
7i ~ .j 7d 

~~ - p~ 
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The receiver took possession of the assets, October 2, 1875, and 
the commissioners made final report, April 24, 1876. Proceed
ings under the bill were not closed, but pending. 

The defendant did not file or offer proof ot' his claim described 
in the account in set-off before the commissioners. 

On March 6, 1876, the defendant offered to the receiver the 
amount then due on the note in suit with costs, at the same time 
demanding his note and the bond. The receiver offered to take 
the money and give np the note, hut the defendant declined and 
refused to let him have the money without the delivery to him of 
both the uote and bond. 

It was agreed that the full court should render such judgment on 
the foregoing statement of facts as the law requires; that if the 
claim of the defendant could be legally filed, adjudicated upon, 
and allowed under the law applicable to accounts in set-off, the 
action should stand for trial ; otherwise, judgment to be for the 
plaintiff for the amount due on the note. 

E. F. Pillsbury & E. 0. Bean, for the plaintiffs. 

J. H. Potter, for the defendant. 

DANFORTH, J. The only question arising in this case is wheth_er 
the account filed in set-off can be legally allowed. The account 
is for the value of a United States b(,nd left with the plaintiffs as 
collateral security for the note soed and which was stolen from 
the bank on the night of July 23, 1875. 

By R. S., c. 82, § 58, the plaintiff is "entitled to every defense 
against such set-off, that he might hiwe, by any form of ·pleading, 
to an action against him on the same demand." Whatever may 
be the contract, express or implied, on the part of the bank, grow
ing out of the pledge of this bond, under the facts agreed there 
can be no liability on the part of the bank to return the bond 
until the note has been paid. Its lien must continue so Ion~ as 
the note remains in its possession unpaid. There is no pretense 
of payment and the tender made was a conditional one and there
fore of no effect. As, therefore, the defendant could not under 
existing facts maintain an action for the bond, the demand filed 
founded upon the same claim cannot be allowed. .Hough.ton v. 
Houghton, 37 Maine, 72. Robinson v. Safford, 57 id. 163. 



572 WIN'fHROP BANK V. JACKSON. 

Nor does the law of recoupment apply. To make that avail
able it must appear that there is some stipulation in the contract 
sued which the plaintHfs have violated. "A defense by way of 
recoupment denies the validity of the plaintiff's cause of action 
to so large an amount as the plaintiffs allege he is entitled to." 
Waterman on Reconpment;§§ 465,466. IIarrington v. Stratton, 
22 Pick. 510. This can only be when the liability of both parties 
arises out of the same transaction or from mutual and dependent 
covenanfs or agreements. Neither of these appears in this case. 
The depositing of the bond was perhaps a part of the transaction 
of giving the note, but it was not the same t_ransaction. The 
note is a contract independent of the pledging of the bond, and_ 
fa complete in itself. There is no stipulation in it for the plain
tiffs to perform and none which they can violate. The consider
ation is bn executed one, and there is no want or failure in that 
respect. The claim set up in defense in no degree denies the 
validity of the plaintiffs' cause of action, but admits the whole. 
And whatever may be the agreement on the part of the bank as 

to the safe keeping of the bond, it is independent and not a con
dition of the promise in the note. If there had been any agree
ment of sale in default of payment of. the note and an attempted 
sale, as in Potter v. Tyler, 2 Met. 58, and in Howard v . ..A.mes, 
3 Met. 308, a different questiqn would have been presented. In 
these cases it was properly held that such facts might be proved 
as tending to show a payment. In this case no such facts appear. 

Besides in recoupment, as well as in set-off, the defendant can 
only be allowed for what he conld maintain an action for. It, as 
well as set-off, is allowed for the purpose of preventing circuity of 
action, and in all cases where it is-applicable the defendant has 
his election to putsue his remedy by recoupment or cross-action. 

We have thus considered the legal rights of the parties on the 
ground that the bank may have been guilty of negligence in the 
custody of the bond, and perhaps the parties intended so to pre
sent the case. But there is no proof of negligence nor any offer 
of any. The statement of facts shows that the bond was lost by 
larceny by persons not connected with the bank, and the plaintiffs 
claimed "that due c~re was .exercised in the custody of said bond, 
but this is denied by the defendant." 
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In such case, it is a sufficient justification, prima facie, for the 
plaintiffs to show the loss by robbery, and the burden of proof to 
show negligence, is on the defendant. .Mills v. Gilbreth, 47 
Maine, 320. Hence upon the facts reported independent of the 
non-payment of' the note, the defendant would have no claim upon 
the plaintiffs for the bond. 

1 n accordance with the agreement of 
the parties, judgment is to be ren
dered for the plaintiffs for the
amount of the note declared upon. 

APPLETON, 0. J., WALTON, DICKERSON, BARROWS and PETERS, 
JJ., concurred. 

JoHN F. ToRREY vs. EBENEZER Orn~. 

Knox. Decided December 8, 1877 . 
.Attachment. 

An officer, having attached property on a writ and delivered the same to a 
third party upon his own responsibility, and, for his own convenience, taken 
an accountable receipt therefor, is still liable to the parties, by virtue of the 
attachment, for the safe keeping and legal disposition of such prope•rty. 

Such receipt is a contract between him and the signer alone, and, so long as 
his liability to either party continues, can be discharged pnly by his con

sent. 
The attaching creditor, having obtained judgment in his action and taken the 

steps necessary to perfect the lien under his attachment, cannot release the 
receiptor's obligation to the officer, so long as he retains his judgment 
against the debtor, even though in the writ made before the attempted 
release, the officer declares as his ground of action his liability over to the 
creditor. 

ON REPORT. • 
AssuMPSIT on the following receipt, dated March 27, 1871, and 

signed by the defendant : 
'' Received of J. F. Torrey, deputy sheriff, for safe keeping, the 

goods and chattels following, viz :-a certain lot of soft wood now 
on board the schooner Maria, of Roekland, which wood was taken 
on board of the property of 0. Long, H. D. Byard and F. 
Knight, of the supposed value of $150, 'Yhich property the said 
· officer has taken by virtue of a writ against Henry D. Byard, 
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Owen Long and Francis Knight, favor of William J. Fogg, and 
in consideration of one dollar paid by the above named officer, 
the receipt whereof I do hereby acknowledge, _and I hereby prom
ise and agree safely to keep and to redeliver all the property 
above mentioned to the said officer, to his order, or to his succes
sor in office, on demand, to be delivered at Rockland, in like good 
order and condition that tho same is now in, free from all charge 
and expense to the :ibove named officer, or the creditor aforesaid; 
and agree that a demand on me ~hall be considered as binding; and 
I further agree that if no demand be made I will within thirty days 
from the rendition of judgment in the action aforesaid, redeliver 
all the above described property as aforesaid, that the same may 
be taken in execution." 

The plea was the general issue. J ndgment was recovered in 
the action Fogg v. Byard et als. and trustees, December 15, 
1814, for $200 and costs of suit, $29.43. Execution issued thereon 
January 13, 1875, on which was the following return, dated Jan
uary 14, 1875, and signed by the plaintiff. 

"The personal property attached on the original writ in this 
snit, having been delivered to Ebenezer Otis and his receipt taken 
therefor, on the fourteenth day of January, 1875, the same being 
within thirty days after judgment was rendered in said suit, I 
demanded of the said Otis the said property so attached, but the 
said Otis neglected and refused to redeliver the same to me. I 
therefore retur\1 this execution in no part satisfied." 

The demand of the wood was admitted. The defendant offered 
in defense, the following receipt, dated December 23, 1875, and 
signed by William J. Fogg, the judgment creditor in the action 
in which the wood was attached. • 

"Received of Ebenezer Otis, $55.86, net proceeds of sale of 
wood attached on writ William J. Fogg against Henry D. Byard 
and others, in April, 1871, and in full discharge of all costs and of 
the receipt given John F. Torrey, deputy sheriff, oy said Otis on 
attachment of the said wood." 

The case was thereupon withdrawn from the jury, and submit
ted to the law court for decision. If the receipt of Fogg is admis
sible and constitutes a defense the action to stand for trial, if not, . 
it is to be defaulted. 
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.A. P. Gould & J. E. Hoore, for the plaintiff. 

I. The discharge was not admissible under the plea of the gen
erai issne. The defense of settlement, after action brought, should 
be by a special plea to the further mai,1tenance ot' the action, if 
before issue joined; or puis darrein, if afterwards. Rowell v. 
Hayden, 40 Maine, 582, 585. Fiske· v. Holmes, 41 Maine, 441. 

II. The creditor had not the power to discharge the officer 
from his liability to the debtor for the wood attached, or to the 
attorney for his lien. 

III. J udgrnent should be entered for the plaintiff for $150 and 
interest, the value stated in the officer's receipt; no evidence hav
ing been offered to show a less value . 

.A. 8. Rice & 0. 0. Hall, for the defendant. 

A deputy sheriff, having made an attachment of property, is 
answerable for it, either to the creditor or the debtor, and unless 
he is answerable to one or the other, he can maintain no artion 
against a receiptor. Moulton v. Ohapin, 28 Maine, 505, 507. 

In this case no liability over to the debtor is either alleged or 
disclosed; but the officer declares, as his ground of action, that he 
is answerable to the creditor, who has recovered judgment for 
damages exceeding the value of the property receipted for, that 
execution duly issued, and that the property was seasonably 
demanded of the receiptor, to be taken on said execution. The 
creditor is, therefore, the plaintiff in interest, and if he discharges 
the officer from liab,ility, he acquires an equitable title in the 
receipt, founded on a sufficient consideration, which authorizes 
him to maintain an action thereon in the name of the officer, but 
for his own benefit, _and, by the same reasoning, to release and 
discharge the receiptor from his contract. Farn/1,am v. Gil
man, 24 Maine, 250. llapgood v. Fisher, 30 Maine, 502. 

The receiptor's obligation, being on(y an indemnity to the offi
cer, is discharged when the officer is released. Plaisted v. Hoar, 
45 Maine, 380. Harmon v. Moore, 59 Maine, 428. 

The release offered in defense operates as a discharge of the · 
officer from liability, so far as the m;editor is concerned, which is
the sole cause of action relied on. 

• 
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· The officer being liable over to the creditor at the time this 
suit was commenced, is entitled to maintain it; but his liabil
ity having been discharged since action brought, he can recover 
nominal damages only. Norris v. Bridgham, 14 Maine, 429, 
431. 

DANFORTH, ,J. March 27, 1871, the plaintiff attached a quan
tity of wood, valued at $150, on a writ in favor of William J. 
Fogg against Henry D. Byard et als. and on the same day 
delivered it to the defendant for safe keeping, taking from him 
the instrument upon which this action is brought. That writ 
went to judgment and snch proceedings had thereon as to hold 
the officer accountable for the property attached; and it is con
ceded that such accountability, aud, in consequence thereof, the 
liability of the defendant, continued up to and for some months 
subsequent to the date of the writ in this suit. December 23, 
1875, the present action pending in court, the attaching creditor 
in the original suit gave to the present defendant a writing 
acknowledging the receipt of $55.86, net proceeds of the sale of 
wood attached "in full discharge of all costs and of the receipt 
given John F. Torrey, deputy sheriff, by said Otis on attachment 
of said wood." 

The only qnestion raised is as to the admissibility of this paper 
as testimony and its effect in defense of the present action. 

As the defendant was liable at the time this suit was com
menced, it is not claimed that it is admissible otherwise than in 
mitigation of damages. But waiving any objection to its recep
tion on the ground of insufficiency of pleading, we see no prin
ciple of law upon which it is competent for any purpose, even if 
it had been given befor~ the commencement of this action. 

It does not appear, as in Farnham v. Gilman, 24 Maine, 250, 
254; and in Hapgood v. Fisher, 30 Maine, 502, that the receipt 
for the wood attached was taken at the req nest or with the 
approval of Fogg, the attaching creditor, or that he subsequently 
ratified the act. Nor does it appear that the property attached 
was returned to the owners. On the other hand, it does appear 
by the officer's return on the execution that it was delivered to 
Otis aud his receipt taken therefor. It follows that neither the 
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creditor nor debtors were in any sense a party to the receipt, or 
had any interest in or control over it. It was taken by the officer 
upon his own responsibility and for his own benefit. It could 
therefore be discharged only by him. Clark v. Clough, 3 Maine, 
357. Whittier v. Smith et als. 11 Mass. 211. The liability of 
the officer growing out of the attachment remained in full force, 
and to that and that alone are the parties to the suit to look to 
enforce such rights as they may have. He was liable to the 
attaching creditor so long as the attachment continued in force, 
and to the debtor for the return of the property when the attach
ment should be dissolved. 

It is true that, if the officer were discharged from both these 
liabilities, his right and interest in the property attached would 
cease, and, having no longer. any interest, he could not recover 
upon the receipt. But, until he is thus discharged, the liability of 
the signer of the receipt can only be released by his consent. 

In this case, there is no pretense that the original debtors have 
done anything to relieve the officer from any claim they may have, 
if any such there may be. 

It is quite probable that the paper given by the creditor might 
release the officer from any suit in his favor, but how cnn it affect 
the debtor. True the creditor's judgment is sufficiently large to 
cover all the property attached, and his demand having been 
seasonably made, he is entitled to have the property applied to it. 
So the debtors have the same right. They are interested that the 
judgment against them should be paid and have a legal claim 
upon the officer that the property attached should be so applied, 
unless it is restored to them, neither of which has been done. 
The receipt · given purports to discharge that given for the 
attached property, but it does not discharge the debt or any part 
of it, or purport to do so. 

· It was given for an amount very much smaller than the esti
mated value of the property and for the net proceeds of its sale, 
while there is no evidence whatever tending to show that the wood 
was not worth its estimated value, or that it was sold by consent 
of the parties in interest, or in pursuance of any provisions of 
law. 

VOL. LXVII. 37 
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The judgment stands against the debtors and they have received 
no benefit from their property, nor has it been disposed of with 
their consent or by authority of law. Their claim then, against 
the officer for its valne, or to have it applied in payment of the 
judgment, remains unimpaired. 

It is however said in the argument, that "no liability over to 
the debtors is alleged or disclosed; but the officer declares, as his 
ground of action, that he is answerable to the creditor." What 
the allegations may be we are not informed, as no copy of the 
writ has been furnishe<l. But the report informs us that the 
action is "assumpsit upon an officer's receipt," which would be 
sufficient to hold the d~fendant if the officer is liable either to the 
creditor or debtor, as we have seen he is. 

But assuming that the writ places the officer's liability upon the 
ground supposed, it would be literally correct as the facts were at 
its date and substantially correct as they now are. The judgment 
is not discharged, the property has not been applied in its pay
ment and it is the duty of the officer to see that it is so applied. 
If the defendant has taken a receipt from one not authorized to 
give it and has neglected. to see that the property was properly 
disposed of, the officer is not relieved from his duty of making 
such application, and if the writ is not now technically applicabl~ 
to a change of facts illegally made, it is not for the wrongdoer to 
complain. 

The report of 'th~ case makes no provision for the assessment 
of damages, but only for a default if the receipt is not admissibl~ 
or does not constitute a defense. As it is not admissible a default 
must be entered, but as there is good reason, as shown by th~ 
report, to suppose that the officer may have been in part at least 
:relieved from his liability resulting from the attachment, as would 
be the case if the property has in whole or in part been legally, 
applied in payment of the judgment, and as the defendant's lia
bility is commensurate with that of the officer, there should be a 
hearing in damages. • 

.Dejendant defaulted to 
be heard in damage$. 

APPLETON, C. J., WALTON, DICKERSON, BARROWS and PETERS, 

JJ., concurred. 
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INHABITANTS OF APPLETON vs. CrTY OF BELFAST. 

Knox. Decided February 19, 1878. 

Evidence. Pauper. 

In a case between towns, upon an issue whether a pauper had a settlement in 
a third town by a residence there on March 21, 1821, testimony is not admis
sible to show that the latter town furnished supplies to the pauper after 
that time. 

The fact that after the pauper was furnished with supplies by the plaintiffs 
she recovered a judgment for wages due her at the time from the person 
with whom she was then living, is not admissible in evidence to show that 
she was not in distress and need of relief when the supplies were furnished. 

The statutory provision, that the settlement of a person shall not be affected 
by a marriage procured by town agents or officers for the purpose of chang
ing such settlement, applies to all cases where the suit is for supplies fur
nished after the statute was passed, although the marriage took place 
before the date of the statute; and the statute is not, on that account, uncon
stitutional. 

ON EXCEPTIONS AND MOTIONS. 

AssUMPSIT for pauper eupplies to Augusta Nickerson, alias 
Campbell, 23 weeks board, from September 23, 1873, and medi
cal aid and clothing, $56.39. At the :§.rst trial, the jury did not 
agree. At the March term, 1876, the verdict was for the plain
tiffs, $62.44. The defendants alleged exceptions stated in the 
opinion, and also moved to set aside the verdict as against evi
dence and for a new trial on the ground of newly discovered evi
dence, mainly that of Abigail Campbell, of Pownal, the mother 
of John Campbell, the pauper's husband, tending to show that on 
March 21, 1821, she and her husband resided and had their home 
in Belmont, now Morrill, and that neither of them had received 
supplies as a pauper within one year before that date •. 

IJ. N. Mortland, for the defendants. 

A. P. Gould & J.E. Moore, for the plaintiffs. 

PETERS, J. The suit was for supplies furnished by the plain~ 
tiffs to Augusta Nickerson. The plaintiffs proved that she had a 
derivative settlement, under her father, in the city of Belfast. To 

, -; h,~ ~~?id this proof, the defense relied upon a marriage of the pauper 
' 7 " \"t'f •/ 



580 APPLETON V. BELFAST. 

to John Campbell, contending that his settlement was in the 
town of Morrill. The plaintiffs then set up that the marriage 
was procured by fraud upon the part of the agents and officers 
of Belfast, in order to relieve the city from the liability of sup
porting the female pauper. 

The defendants undertook to show that John Campbell had a 
settlement in Morril 1 derived from his father Robert Campbell, 
and that Robert had his sett]ement there by a residence upon the 
territory, of that town on March 21, 1821. The defendants com
plain of the exclusion of evidence going to show that in 1852, 
Robert was living in Belmont (now Morrill), and that in that 
year the town supplied his wife to some extent as a panper. The 
testimony offered was immaterial. The contention was admitted 
to be whether or not Robert resided there in 1821 ; it mattered 
not where he resided in 1852. And if the fact, that the town 
rendered assistance to Robert's wife during the latter year, was 
any admission by them that her husband resided there in 1821, it 
was not an admission the correctness of which the plaintiffs in 
this suit were called upon to disprove or explain. 

The proof of the recovery by the pauper of a small judgment 
for wages against the person with whom she was living in Apple
ton, was properly excluded. The defendants were not, however, 
precluded from showing, as matter of fact, any property or claims 
she had from which anything could be realized, as bearing upon 
her poverty or distress at the time the supplies were furnished. 
To show that she afterwards recovered such a judgment would 
involve too many questions foreign to the issue, to render such a 
mode of proving the fact of her wants admissible. 

This disposes of all the exceptions taken that are now relied on, 
save the ruling as to the effect of the alleged fraudulent and col
lusive marriage. Here, too, we think the ruling was right. The 
provision of the statute is this : "When it appears in a snit 
between towns involving the settlement of a pauper, that a mar
riage was procured to change it by the agency or collusion of the 
officers of either town, or any person having charge of such pau
per under authority of either town, the settlement is not affected 
by such marriage." The marriage was before the statute (in its 
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present form) was passed. The supplies were furnished after the 
date of the statute. The instruction was that the statute would 
apply to a case like the present, if the proof warranted it. 

We have no doubt, that the sta.tnte was intended by its terms 
to apply to any and all future causes of action, whether such ma·r
riages existed at the date of the passing of the statute or not. No 
other construction would be so sensible or satisfaetory. 

This effect gives the statute really a 1>rospective and not a 
retrospective operation. It is aimed at fraud in future causes of 
action, although the fraud may have been previously concocted. 
Nor do we doubt the constitutionality of the statute as applying 
to already existing marriages. It affects no contract or anything 
of the nature of a contract, or any vested right. The legislature 
have the right' to prescribe what may constitute a settlement, or, 
within reasonable limits, what shall be evidence of a settlement, 
and may alter the law upon the subject from time to time. They 
may declare that marriages shall confer settlements or the reverse 
of it, and upon what conditions it may be so. The burdens thus 
imposed are deemed to be of a general character, upon an aver
age and in the long run operating with equal fairness upon all 
the cities and towns in the state. Were it not so, then all the 
original pauper laws passed in.1821, when we commenced to legis
late as a state, might have been challenged for their unconstitu
tional tendency and effect, for in many instances they changed 
settlements of inhabitants as already existing and transferred 
them from one town to another, but by fixed and general rules. 

This view of the law is, we think, directly and precisely main
tained in an early case in this state. Lewiston v. North Yar
mouth, 5 Maine, 66. It was there decided, that a legislative 
resolve, rendering valid a certain class of marriages, so far as it 
had a bearing upon questions of settlement under the pauper 
laws, for expenses incurred subsequent to its passage, was consti
tutional. Here the result is just reversed. Here a valid mar
riage is rendered invalid for a certain purpose. There, an invalid 
marriage was held valid for a certain purpose. The point involved 
in each case is the same. The same principle was enunciated in 
BrunBwick v. Litchfield, 2 Maine, 28. So it is admitted in 
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Goshen v. Stonington, 4 Conn. 209. And strongly asserted 
in several Massachusetts cases. Goshen v. Rich"?,ond, 4 Allen, 
458. Honson v. Palmer, 8 Allen, 551. Bridgewater v. Ply
mouth, 97 Mass. 382, 390. 

· Upon the motions, we think the verdict should not be disturbed. 
No doubt, the evidence alleged to be newly discovered is impor
tant; but, with any sort of reasonable diligence, it could have 
been in own before. 

Exceptions and motions overruled. 

APPLETON, C. J., WALTON, BARROWS and DANFORTH, JJ., con
curred. 

DICKERSON, J., did not sit. 

GEORGE H. CABLES, appellant from decree of judge of probate, 

vs. PRISCILLA. PRESCOTT. 

Knox. Decided April 1, 1878. 

Descent. Insurance. 

When a minor unmarried dies leaving no issue, father, mother, brother or sister, 
the estate of the minor not inherited from her father descends to the maternal 
grandmother as next of kin rather than to an uncle on the father's side or to the 
children of such uncle. R. S., c. 75, § 1, Rule 5. 

When a father ·effects an insurance on his life, payable to a trustee in trust for 
his minor child, and dies, the proceeds of the insurance vest in the trustee and 
constitute no portion of the paternal estate. 

ON REPORT. 

T. P. Pierce, for the appellant . 

.A. 8. Rice & 0. G. Hall, for the appcllee. 

APPLETON, C. J. Carrie E. Cables, a minor and unmarried, 
died intestate, leaving the unexpended portion of the proceeds of 
a policy of life insurance effected by her father on January 1, 
1866, on his life and payable by its terms to Stephen N. Hatch, 
in trust for said Carrie. The father died August 7, 1866. · 

,Qarrie E. Cables died leaving no issue, father, mother, brother, 
7(., /Vvl>--, '-I~ '-1-7 
7 r ,. 2 5 l.. 
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sister, nor issue of any deceased child of her parents or either 
of them. She left Priscilla Prescott, the appellee, who was the 
mother of her mother. The appellant was a brother of her father, 
who appealed in behalf of himself and Lewis H. Cables and 
John H. Cables, two sons of a deceased paternal uncle. 

The judge of probate ordered the proceeds of the estate of 
Carrie E. Cables remaining in the hands of her guardian to be 
paid to the appellee, from which de~ree an appeal was duly \aken. 

The decree must be affirmed. By R. S., c. 75, § 1, Rule 5, "If 
no such issue, father, mother, brother or sister, it descends to his 
next of kin in equal degree." This is the rule applicable to real 
estate, and by § 8, it is equally applicable to the personal estate, 
subject however to certain exceptions, which do not affect the case 
under consideration. 

Carrie E. Cables had no issue, father, mother, brother or sister. 
The grandmother therefore would take the estate as next of kin 
in preference to uncles or aunts or their children. "In the mode 
of computing the degrees of consanguinity, the civ·il law, which 
is genera1ly followed in this country upon that point, begins with 
the intestate, and ascends from him to a common ancestor, and 
descends from that ancestor to the next heir, reckoning a degree 
for each person as well in the ascending as descending lines." 
4 Kent, 412. The grandmother would take before uncles or their 
children. 4 Kent, 407. Kelsey v. Hardy, 20 N. H. 479. 

The sixth rule does not apply, because the minor did not have 
any estate "inherited from either of his parents." The insurance 
constituted no portion of the paternal estate. The contract vested 
in the trustee for the benefit of the cestui que trust. The father 
had no inheritable estate. Libby v. Libby, 37 Maine, 359. 
Swan v. Snow, 11 Allen, 224. The policy and its proceeds 
passed to the trustee by contract. The minor inherited nothing 
by descent frqm her father. Cragin v. Cragin, 66 Maine, 517 • 

.Decree of the judge of probate 
affirmed with costs. 

W .ALTON, D10KERS0N, BARRows, DANFORTH and PETERS, JJ ~, 
concurred. 
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ALBERT L. SouLE vs. J osIAH BRUCE. 

Lincoln. Decided October 25, 1877. 

Evidence. .Amendment. 

In an action of assault and battery, evidence of the peaceable character of the 
defendant is not admissible. 

The pJ.Ltintiff, after he opened his case to the jury and put in much evidence, was 
all owed to amend his declaration by striking out the following words : "Hath 
suffered great humiliation in his feelings and great degradation and disgrace in 
the estimation of the' good people of this state," Held, that the amendment 
was a matter of judicial discretion and was allowable at any stage of the trial. 

ON EXCEPTIONS by 'each party. The verdict was for the plain-
tiff for $200. 

I. DEFENDANT'S EXCEPTIONS. Trespass: For that the said 
Josiah Bruce, at said Somerville, on the twenty-seventh day of 
May, A. D. 1875, with force and arms assaulted the plaintiff, and 
then and there struck, beat, kicked, bruised, wounded and ill
treated him, and then and there caught the plaintiff by his shoulder 
and arm, and with great force, violence and power threw said 
plaintiff from the platform of his store into the highway, striking 
upon his left arm and shoulder, thereby breaking and dislocating 
the same and then and there struck the plaintiff divers grievous 
blows upon, across and over his head, face, eyes, shoulders and other 
parts of his body, and then and there with his feet kicked said 
plaintiff divers times in his side and other parts of his body, and 
thereby greatly cut and wounded the face, head, eyes, shoulders, 
legs and arms and side ot the plaintiff, and made divers large and 
deep cuts, gashes and wounds therein, the said defendant then 
and there with his feet and hands violently and grievously did 
kick, strike and beat, giving to the plaintiff in and upon his head, 
breast, shoulders, back, sides and other parts of his body divers 
bruises, hurts and wounds by means whereof the plaintiff hath 
suffered and still does suffer great pain in body and mind, by 
means whereof the plaintiff hath not only suffered great pain both 
of body and mind but he hath from thence hitherto been deprived 
of the use of his left shoulder and arm, and hath suffered much 
pain and weakness in his side, shoulders and arms, occasioned by 
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the injuries aforesaid, and is not likely to be a well man again, by 
means whereof the plaintiff hath not only suffered great pain both 
in body and mind, but [hath suffered great humiliation in his feel
in gs and great degradation and disgrace in the estimation of the 
good people of this state] by means of all said wrongs and injur
ies the plaintiff was put to great cost and expense in care, nursing 
and medical attendance on accou_nt of the injuries to his person 
caused thereby; and other wrongs, injuries, outrages and enormi
ties defendant then and there committed,_ against the peace, to 
the damage of the said plaintiff, (as he saith) the sum of five thou
sand dollars. The plea was the general issue. 

In the opening of the plaintiff's counsel, he claimed damages 
for the public humiliation and disgrace as set forth in the writ, 
and also that the assault was willful and malicious and he claimed 
punitive damages. After he put in evidence a half day, he moved 
to amend by stdking out the following words : "Hath suffered 
great humiliation in his feelings and great degradation and dis
grace in the estimation of the good people of this state." 

This amendment was objected to by the defendant at that 
stage of the C1:tse, because it shut out the provocation. Afterwards 
when the plaintiff's evidence was all closed, and while the defend
ant was introducing his evidence and offered evidence of the pro
vocation, the plaintiff abandoned his claim for punitive damages. 

To this amendment, under the circumstances and at the time it 
was allowed, the defendant excepted. 

II. PLAINTIFF'S EXCEPTIONS. All claim for punitive damages 
was waived. Evidence of the defendant's good character as a' 

peaceable man was introduced under objection; and the plaintiff 
alleged exceptions . 

.A. P. Gould & J. E. Moore, for the plaintiff. 

J. Baker, for the defendant. 

APPLETON, C. J. This is an action of trespass for an assault 
and battery. 

The defendant offered evidence to show that the defendant was 
a man of peaceable character, that he was a very peaceable man, 
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&c. To the reception of this and similar evidence seasonable 
objections were made. The question in issue was whether the 
defendant committed an assault or not. However peaceable and 
orderly he may have been heretofore is of no consequence, pro
vided he committed the assault in controversy. 

The general character of the defendant was not put in issue. 
It is only when it is so in issue that evidence of general character 
becomes admissible. "Although in criminal cases good character 
may be proved by tl;ie defendant, as tending to substantiate the 
plea of not guilty, yet in civil cases such evidence has been held to 
be irrelevant." 1 Wharton on Evidence, § 47. So in 1 Greenleaf 
on Evidence, § 54. "ln civil cases, such evidence is not admitted, 
unless the nature .of the actions involves the general character of 
the party, or goes directly to affect it. . . Nor is it received 
in actions of assault and battery; nor in assumpsit; nor in tres
pass on the case for malicious prosecution ; nor in an information 
for a penalty for violation of the civil, police or revenue laws; n_or 
in ejectment, brought to set aside a will for fraud committed by 
the defendant." 

These views are sustained by the decisions of this court in Pot
ter v. Webb, 6 Maine, 147 and in Thayer v. Boyle, 30 Maine, 
475, as well as by the repeated adjudications of the highest 
tribunals of many of the states. 

An amendment may be allowed in any stage of the trial. It 
was a matter of judicial discretion to allow it or not. It reduced 
the plaintiff's claim for damages, if it had any effect, and of that 
the defendant cannot complain. 

Plaintiff's exceptions sustained. 
JJejendant' s exceptions overruled. 

WALTON, BARRows, Vrno1N, PETERS and LIBBEY, JJ., concurred. 
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ORRAN E. BoYNTON, in equity, vs. RoxANNA l'. P AYRow, et als. 

Lincoln. Decided December 8, 1877. 

Equity. 

A bill in equity to direct the disposition of a pledge affords a more complete 
remedy to the pledgee than bis common law right to sell the pledge, after 
notice ; it concludes all the parties. 

The delivery of a savings-bank book to a third person for delivery to a creditor 
as security for a debt will create a valid pledge of the book and deposit. 

The heir cannot create a lien on the book or deposit as against the administratrix. 
Such a pledge will not be sold. Unless the administratrix, within a time fixed, 

tenoers the amount of the pledge, with interest to the date of the tender, and 
the costs of process, the court will appoint an officer to receive the deposit, and 
make proper disposition thereof. 

BILL IN EQUITY, to procure the direction of the court in the 
disposition of a pledge of a savings-bank book, praying that the 
savings institution be directed to pay to the petitioner or his 
order all the moneys so deposited, and for further relief and 
costs. 

R. K. Sewall, for the plaintiff. 

J. Baker, for Roxanna Payrow. 

BARRows, J. Where there is a general pledge of personal 
property, neither the time of redemption nor the manner and 
time of sale being specified in the contract, it has long been held 
that the appropriate remedy of the pledgee, when his rights or 
powers are in any manner questioned or denied, is by process in 
equity, in which the court can make the trust available with due 
regard for the rights of all concerned. 2 Kent's Com. 4th ed. 
581, 582, 583. 4 id. 138, 140. 2 Story's Eq. J ur. 9th ed. §§ 

1030, 1033. 
OhancelJor Kent says that "where no time was limited for the 

redemption the pawner had his own lifetime to redeem, unless 
the creditor in the meantime called upon him to redeem, and if 
he died without such call the right to redeem descended to his 
personal representatives;" that the pledgee has the election of two 
remedies upon the pledge itself, one of which is to file a bill in 
chancery and have a judicial sale; and that "the law especially 

/,J'.J '/',_,/ t-,---iLV, ,:/ f"'; _, 
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in the equity courts is vigilant and jealous in its circumspection of 
the conduct of trustees." 

The pledgee, holding the property in trust for the benefit of 
himself and whomever else it may concern, may rightfully resort 
to the court sitting in equity to make the proper orders respecting 
its disposition and thereby relieve himself from ulterior questions 
as to the propriety of his course, to which he might subject him
self if he proceeded to sell without judicial process, upon reason
able notice to the debtor to redeem. 

In the present case the plaintiff claims that the savings-bank 
book which is the subject of controversy was pledged to him by 
his sister, Clara Boynton, to secure certain promissory notes 
which she gave him for ·money lent and which he still holds; that 
a few months before her death, upon her return from Massachu
setts to her old home in Lincoln county, in ill health, he redeliv
ered it to her to enable her to draw such sums from the deposit 
as she might need ; that during her last sickness she recognized 
his claim upon it to secure the payment of her notes, and gave it 
to her mother to be delivered to him with directions to take what 
was due him, and use some of the money in fitting up a family 
burial lot with suitable monuments, and distribute the remainder 
to her heirs. The case shows that it was accordingly delivered to 
him by their mot her shortly after Clara's decease, and is now in 
the custody of his counsel in Lincoln county. All the heirs Of 
Clara subsequently united in a request to the savings institution 
to pay the money to the plaintiff in trust for them, but he did 
not draw it and' it still remains in the savings institution. And 
the plaintiff claims a further lien to secure certain advances of 
mopey which be made to several of the heirs . (notably to the 
respondent Payrow) on the strength of his possession of their 
order on the savings bank for the money. 

The respondent, Payrow, a niece of Clara, in January, 1875, 
took out administration upon Clara's estate, in Lincoln county. 
This process was commenced returnable at the next term of this 
court in that county against her as administratrix, and the savings 
institution is made a party defendant. 

The respondent, Payrow, denies the jurisdiction of the court in 
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Lincoln county, and the. right of the plaintiff to maintain this 
process on the ground that he has an adequate remedy at law; 
and finally she denies the lien claimed by the plaintiff, or his 
right in any manner to withhold the possession of the bank-book 
and deposit from herself as the administratrix of Clara. She 
questions the jurisdiction of the court in Lincoln county upon the 
strength of her sworn answer and testimony that her residence is 
and has been in Boston, where the plaintiff also lives, and hence 
that the only party in this state is the Saco and Biddeford savings 
institution located in York cpunty. But we think this objection 
is not maintained in point of fact, and that the plaintiff properly 
complained against her as resident in Jefferson. She, herself,, 
while testifying that she has lived most of the time in Boston for 
twenty years past, says also that while residing in Maine, her 
home was at her grandmother's in Jefferson, and she describes 
herself as of that town in her petition for administration on 
Clara's estatP and in her administration bond filed in probate 
court but a few weeks prior to the commencement of this process, 
and under that description she was then and subsequently prose
cuting her claim to administration upon an appeal taken by this 
complainant. 

All things considered, we think the court may well take juris
diction of this controversy in Lincoln-county. 

It is clear, however, that the plaintiff can sustain no claim 
upon the funds deposited in the savings-bank by Clara Boynton, 
as against her administratrix, to secure his advances made to her 
heirs on the strength of their order in his favor upon the savings
bank. If he would have made that order available for such a 
purpose he should have acted promptly under the order, and 
settled his transactions with the heirs without compelling them 
by his delay to resort to an administration. As against an admin
istratrix duly appointed he cannot sustain any claim to the bank
book or the money it represents by virtue of any order or assign
ment from the heirs. 

Nor is the tee.timony sufficient to establish the creation of any 
trust for the purpose of fitting up a family burial place and dis
tribution of residue among the heirs by the plaintiff, without the 
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intervention of probate proceedings. A~ construed by the plain
tiff himself, the amount to be expended for the family cemetery 
and the manner of its expenditure were left to depend upon the 
concurrence of the heirs, and there is absolutely nothing to show 
a legal appropriation of the money to this objeqt by Clara Boyn
ton. 

But we think there is a prepondera nee of evidence to show a 
renewal of the pledge of the bank-book to the complainant to 
secure the amount due to him from his sister for money lent. 
We must set aside the testimony of the complainant so far as it 
relates to matters occurring prior to the decease of his sister as 
incompetent in this suit against her administratrix. Trowbridge 
v. Holden, 58 Maine, 117. Burleigh v. White, 64 Maine, 23. 
But in the testimony of his mother and his sister, Harriet Boyn
ton, we find enough to satisfy us that, during Clara's last illness, 
she gave the bank-book to her mother to be delivered to the com
plainant for his security. While there are some inconsistencies in 
the statements of the mother in her second deposition taken at 
the instance of the defendant, they are nothing more than might 
be expected from a person of her great age when plied with lead
ing questions after a considerable lapse of time since the trans
actions to which her testimony relates. We think the account 
first given by the mother, and confirmed by Harriet, and by exist
ing documents and the acts of the parties concerned, is the more 
reliable. The delivery of the bank-book by Clara to her mother 
for the purpose avowed by her, makes it ~ good pledge to the 
plaintiff; and as pledgee he has the right to get the direction of 
the court in regard to its disposition, so as to protect the interests 
of all who have an interest therein. The bill is sustained with 
costs for complainant. 

Unless the parties agree as to the amount due from Clara's 
estate to the plaintiff, a master will be appointed to ascertain and 
report it to the court. 

The peculiar nature of the pledge makes a sale unnecessary. 
If, within three months after the amount due the complainant is 
ascertained, either by agreement of parties or the acceptance of a 
master's report, the respondent shall tender the sum fixed with 
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interest (if any accrues) and costs of this process, the complain
ant shall thereupon surrender the bank-book to the administratrix 
of Clara thenceforth discharged of the pledge and all claim on 
the part of the plaintiff thereon, except as heir of Clara. If not 
so tendered, an officer of the court will be appointed to receive 
the money from the savings-bank and dispose of it as above. 

Costs of the savings institution, if any, in• this process, to be 
paid out of the estate. · · 

Bill sustained. Oase remanded 
for further proceedings in con
j ormity herewith. 

APPLETON, C. J., WALTON, VIRGIN, PETERS and LIBBEY, JJ., 
concurred. 

JAMES M. KNIGHT, petitioner for partition, vs. RICHARD H. T. 

TAYLOR et als. 

Lincoln. Decided January 10, 1878. 

Amendment. 

The return of an officer levying an execution upon real estate, may _be amended as 
against a subsequent purchaser with knowledge of the facts, or when the record 
shows that all the requirements of the law were probably complied with, if it is 
satisfactorily shown to the court that they were actually complied with. 

ON FACTS AGREED. 

PETITION FOR PARTITION. 

The respondents contested the title of the petitioner, who 
clai1J1:ed an undivided fourteenth part of the premises, and also 19-
120 undivided parts, in all, 193-840, by virtue of the levy of two 
several executions in his favor against one Babson. If the pro
ceedings in making the levies were valid and legally operative to 
give the petitioner title, he is to recover ; otherw~se, otherwise. 

The respondent, Ingalls, claimed under a deed of quitclaim from 
Babson, of his entire undivided part of the premises described in 
the petition ; which conveyance, dated April 4, 1871, was subse
quent to the record of the levies, which levies were duly and sea
sonably recorded. 

'1. ~;, i;\! 
,; ; " J - "tu,, 
7 if •,- ,.:)6jl 
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The officer making the levies made application to amend his 
returns, by adding to each, above his signature, as follows: "The 
said John Babson, the debtor, could not be found in the said 
county, and had no residence therein, having removed his resi
dence from the state. I therefore gave notice to the said Ingalls, 
who neglected to select an appraiser." 
· If the amendment is permissible, it is to be considered as made. 
The respondent, Ingalls, if called to testify, would admit that Bab
son had no residence in Lincoln county at the time of making the 
levies; that he was of counsel for Babson in the cases in which the 
petitioner recovered the judgments; that he knew of the levies 
and had examined the record of them before Babson's convey
ance to him, and that he took the conveyance to secure him in 
part for the indebtedness of Babson to him existing before the 
levies were made; the indebtedness still continues and is of much 
larger amount than the value of the property. 

It was admitted that the petitioner recovered judgments as 
described in the several executions. 

Ingalls does not defend this proceeding for his own benefit, but 
allows the assignee of Babson, who is now in bankruptcy, to do so 
in his name, as the assignee proposes to pay Ingalls, Babson's 
indebtedness to him and redeem the property which Ingalls holds 
as security for such indebtedness. 

W. 1-fubbard, for the petitioner. 

Babson was owner and tenant in common of the premises. The 
petitioner having two executions against him, satisfied them by 
levies on a portion of his undivided part, 1-14+19-120=193-840. 

After the record of the levies, Babson released to Ingalls all his 
int.erest in the premises. The levies did not cover all of Babson's 
undivided part, so that Ingalls takes by his deed that part not 
levied on. 

The officer making the levy applies for leave to am~nd his 
return, to conform to the fact. 

Ingalls does not defend, but allows the assignee of Babson to do 
so in his name. 

The assignee can stand in no better position than Babson, and 
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as against him, the levy is well enough. But clearly he can not 
object to the correction of the officer's return. 

The amendment is allowable even against a third party . . 
B. Bradbury, for the respondents. 

Babson has no interest in the property, only his creditors. 
He is not here to resist the amendment. It is immaterial who 
appears here to object to this amendment. 

The only question is, have other rights to this property inter
vened before the amendment of the officer's return has been made. 
If so, the amendment should not be allowed. 

DANFORTH, J. The petitioner claims title under John Babson, 
by virtue of two levies of the same date. The respondent, Ingalls, 
claims under the same person by a deed subsequent to the record 
of the levies. Therefore the only question presented is the suffi
ciency of the title under the levies. 

The officer in his return states that on the day of the seizure of 
the land, he gave "notice thereof to Henry Ingalls,, attorney of 
record for the within named debtor, and having allowed him a 
reasonable specified time within which to choose an appraiser," he 
caused three disinterested men to be sworn, one of whom was 
chosen by himself for the debtor. It seems to be assumed that 
this return, (and it is the same under each levy) is defective in not 
sufficiently showing the authority of the officer to appoint an 
appraiser for the debtor. The officer asks to amend his return by 
adding the facts, that the debtor could not be found in the county 
and had removed his residence from the state, and that he "there
fore gave the notice to said Ingalls who neglected to select an 
appraiser." The first part of this proposed amendment would 
seem to be unnecessary. True it was formerly necessary that the 
notice should be given to the debtor residing in the county; but 
by R. S. of 1857, c. 76, § 1, under which this levy was made, 
notice is to be given to thP, "debtor or his attorney, residing in the 
county where the land lies." The attorney residing in the county, 
notice to him would seem to be sufficient wherever the debtor 
himself might have his residence. 

Whether the omission of the other fact is not a fatal defect 

VOL. LXVII. 38 



. -

.594 KNIGHT V. TAYLOR. 

if not remedied by an amernlment, may admit of more serious 
doubt. If the amendment is allowable no question is made to its 
truth; but the objection is that the contesting respondent is not 
a party to the record to he amended but is a subsequent purchaser. 
The general rule undoubtedly is, that any change in the record 
shall not effect a pi·evious bona fide purchaser without notice. 
But is the respondent such a purchaser? The levies were upon the 
record and examined by him before he took his deed. In the lan
guage taken from Whittier v. Varney, 10 N. R. 291, and adopted 
by our court in Fairfield v. Paine, 23 Maine, 498, 508, "when the 
subsequent purchaser or creditor, being chargeable with construct
h.,.e notice of what is on the record, if he has sufficient to show him, 
that all the requirements of law have probably been complied 
with, and he will, notwithstanding, attempt to procure a title 
under the debtor, he sh~uld stand chargeable with notice of all the 
facts, the existence of which is indicated and rendered probable by 
what is stateJ in the record, and the existence of which can be sat
isfactorily shown to the court." The same rule is laid down in 
Jiitch v. Tyler~ 34 Mainej 463, 471. Glidden v. Philbrick, 56 
Maine, 222. Haven v. Snow, 14 Pick. 28. 

In this case the records show thn.t notice was given, a reasona
ble specified time allowed in which to choose, and the appraiser 
chosen by the officer. Here would seem to be a sufficient indica
tion that there was at 1 east a neglect on the part of the debtor or 
his attorney to make the selection, enough being stated to show a 
"probability" that, in this respect, "all the forms of the law had 
been complied with." 

But the case does not stop here. It appears that the attorney 
notified and the subsequent purchaser were one and the same per
son. He admits "that Babson was not a resident of the county 

x at the time of making the levies; that he was counsel for said 
Babson in the cases in which the petitioner recovered his judg
ments, and that he knew of the levies." It follows that the 
inference, if any is necessary, is clear and irresistible that the 
respondent had not only such notice as tha record affords, but 
aside from that, actual notice 9f all the facts proposed to be sup
plied by the amendment, and sufficient not only to show a levy 
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but to show that all th_e requirements of law were not only proba
bly but actually complied with. He is not therefore a subsequent 
purchaser without notice. Nor does it change the result that the 
respondent does not defend this proceeding for his own benefit 
but allows the assignee in bankruptcy of Babson, to do so in his 
name. If the assignee defends in the name of Ingalls he must do 
so by virtue of his title. He can stand no better than Ingalls. 
Standing upon his title he must fall with it. 

The amendment, if necessary, is allowable; 
and, as provided in the report, is consid
ered as made, and the petitioner must 
have judgment for partition as claimed. 

APPLETON, 0. J., WALTON, DICKERSON, BARROWS and PETERS, 
J J., concurred. 

JosEPH A. WICKERSHAM et al. vs. THOMAS J. SouTHARD et al. 

Sagadahoc. Decided August 5, 1877. 

Shipping. 

Though the owners of a vessel let on shares to the master are not liable for dis
bursements on its account, when the master by the terms of the letting has the 
entire control and management of the same ; yet to exonerate the owners it 
must affirmatively appear that the master has such entire control. 

ON REPORT. 

AssUMPSIT on account annexed, $223.75, on account of the 
schooner Wal ton, embracing the following items : 1871, July 7. 
To commissions on coal freight for Charleston, S. C., $441.50, at 
5 per cent, $22.00. Paid stamps on lumber charter party, $1.75. 
Paid Captain Gardiner for disbursements, $50.00. August 30. 
Paid custom house fee, $3.22. Paid warden fee, $1.00. Paid 
protest, $1.50. Paid health fee, $1.00. Paid towage, $1.00. 
Insurance by order of Gardiner, $4.50. Extending proteot by 
order of underwriters, $15.30. Commissions on lumber charter 
from Bucksville, S. 0., to Philadelphia, $70.00. Interest, $52.48. 

The defense was that the master, Captain P. B. Gardiner, had 
the control and not the owners. 

71 t.' <t 'f P? 
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The evidence tended to show that the master sailed the schooner 
on shares, and that the owners settled up with him in October, 
1871, and discharged him, and that they allowed him in their 
final settlement many of the items charged in the account annexed, 
some half or more of the account. 

Charles Southard, one of the defendants, testified that there 
was no written contract with Captain Gardiner. To the question, 
what was the. contract, he answered : "He sailed her on shares." 
He testified further that his settlement showed that Gardiner 
sailed the schooner from about the hst of June to October, 1871; 
that the accounts in Gardiner's handwriting showed all the trans
actions with the schooner while he sailed her. "I purchased of 
him the stores he had left." In cross-examination, witness testi
fied : "I wrote Captain Gardiner once or twice w bile he was in 
Philadelphia; I wrote him to come to Richmond with a cargo of 
coal, after he came from Bucksville. That was just before I 
settled with him." 

J. W. Spaulding, J. Millay&: }f~ J. Buker, for the plaintiffs. 

0. W. Larrabee, with W: T. Hall, for the defendants. 

APPLE'rON, C. J. The defendants are the owners of the 
schooner Walton of which one Philip B. Gardiner was master. 
This suit is for disbu~sements and services rendered the schooner, 
at Philadelphia, by the plaintiffs at the instance of the master and 
on the credit of the owners, to whom the charges were made. 

It appears from the testimony of one of the defendants that 
the vessel was let on shares to the master. As to the important 
question, whether the master was to have the entire control and 
management of the vessel, the witness was silent and there was 
no other evidence on the subject. The master was not called to 
testify. In a charter party introduced in evidence Capt. Gardiner 
describes himself as master and agent. The defendant further 
testified that he "wrote him .(the master) to come to Richmond 
with a cargo of coal" just before he settled with him. In the 
settlement between the master and the owners his receipt is as 
follows: "Received payment of T. J. S. & Co. as above in full 
for .my services and wages an? all bills." 



WICKERSHAM V. SOUTHARD. 597 

To relieve the owners of a vessel let on shares to the master, it 
must affirmatively appear that the master has th~ entire control 
and direction of the vessel, with no right of interference on the 
part of the owners. It is not enough merely to show that the 
vessel is let on shares. In Emery v. Her8ey, 4 Maine, 407, it 
was in proof that the vessel was let on shares, but it appeared 
that the owners, notwithstanding, interfered with the manage
ment of the vessel and they were held liable. "In this case," 
observes Weston, J., "he was to victual and man the vessel and 
to haye one-half of the freight money, and five dollars on each 
trip, for his compensation; but it is nowhere testified that he was 
to have control of the vessel. . . His right to a portion of 
the freight, was only the stipulated mode of compensation." In 
Tlwmp8on v. Snow, 4 Maine, 264, the master had the entire con
trol of the vessel without interference from the owners. Conse
quently they were not liable. In Lyman v. Redman, 23 Maine, 
289, Tenney, J., says: "The cases are numerous, which show 
that the taking the vessel by the master, victualing and manning 
her, and paying a portion of the port charges and having a share 
of the profits, do not of themselves constitute him the owner pro 
hac vice. It is the entire control and direction of the vessel, 
which he has the right to assert, and the surrender by the owners 
of all power over her for the time being, which wiH exonerate 
them from the liability of the contracts of the master, relating to 
the usual employment of the vessel in the carriage of goods. 
The expense of victualing and manning the vessel and receiving 
compensation for his services and disbursements in a share of the 
profits by the master, are by no means inconsistent with the right 
of the employer or owner, to have the general direction of the 
business in which she is engaged." In 8im8 v . . Howard, 40 
Maine, 276, the master sailed the vessel on shares, but it did not 
appear that he had control over her. It was held, consequently, 
that the owners might recover for freight. "If," remarks Tenney, 
J ., "he was to pay one-half of the gross earnings of the vessel to the 
owner, he was entitled, under the agreement, to receive the other 
half for his services and disbursements. This is substantially the 
same as a right to one-half of the gross earnings for his services 
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and expenses in sailing the vessel; and confers no authority to 
control her. THe master was still the servant of the owners, and 
his right to a part of the earnings of the vessel was no more than 
a mode of compensation agreed upon with them." In Bonzey v. 
Hodgkins, 55 Maine, 98, the court say: "The mere fact that the 
vessel was taken on shares does not discharge the owners. Their 
control must cease." In Hall v. Barker, 64 Maine, 339, and in 
Somes v. White, 65 Maine, 542, as well as in the other cases to 
which our attention has been called, it will be found that wherever 
the owners were exonerated from liability, the master had the 
entire control and direction of the vessel without interference or 
the right to interfere on the part of the owners. 

The defendants are liable unless they can transfer their liability 
to the master. This they have not so done. It does not affirma
tively appear that the master had the entire control and direction 
of the vessel. It does appear that the owners gave directions as 
to the movements of the vessel and settled with the master for his 
"services and wages." The silence of the owners as to the point 
upon which their liability turns is suggestive. 

Judgment for plainti.ff s. 
; 

WALTON, B.A.RRows, VIRGIN, PETERS and LIBBEY, J J., con
curred. 

ST.A.TE vs. WILLIAM H. HESELTON. 

Somerset. Decided May 31, 1877. 

Abatement. 

A plea m abatement which tenders an issue upon two or more separate, distinct, 
and independent matters of fact, is bad for duplicity. 

Thus, where a plea in abatement to an indictment by the grand jury, averred 
that the county had not been legally divided into jury districts; that two of 
the towns had in their jury-boxes more names than the law allowed; that in 
two other towns no notice of the drawing of the jurors was given: Held, 
that the plea was bad for duplicity. 

ON EXCEP'fIONS. 

INDICTMENT for keeping a drinking house and tippling shop. 
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The defendant pleaded in abatement "that the body of men 
who found the indictment [ at, &c.] were not a legally authorized 
body, and had no authority to act in the capacity of grand jurors 
for the following reasons, to wit : 

"1st. Because the county of Somerset has not been divided into 
jury districts since the last census by the county commissioners, 
or by any other authorized body, or person as required by law.· 

"2d. · Because the towns of Anson and Palmyra in said county 
of Somerset, and from each of which towns one grand juror was 
sent, and composed a part of the panel which found said indict
ment, had in the jury-box, at the time of the drawing of said 
jurors, more names than the law allo~s. 

"3d. Because in the towns of Madison and St. Albans in said 
county of Somerset, and from each of which towns one person, 
composing the panel which found said indictment, was drawn, no 
notice was given to the inhabitants of said towns to assemble and 
be present at the draft of jurors called for, as required by law." 
[ All of which, &c.J 

The county attorney filed a general demurrer, wlnch was Joined 
by the defendant and sustained by the court; and the defendant 
alleged exceptions. 

L. Olay, for the defendant. 

L. L. Walton, county attorney,.for the state. 

WALTON, J. The plea in abatement is bad for .duplicity. It 
tenders an issue upon at least three separate, distinct and inde
pendent propositions of fact. First, it avers that the county 
of Somerset had not been legally divided into. jury districts. 
Second, that the towns of Anson and Palmyra had in their jury
box more names than the law allows. Third, that in the town's 
of Madison and St. Albans, no notice of the drawing of the 
jurors was given. Such a plea is clearly bad. State v. Ward, 
63 Maine, 225. State v. Ward, 64 Maine, 545. Bacon's Abridg
ment, Abatement, (P). Stephen on Pleading, 253. 

Exceptions overruled. 

APPLETON, C. J., DICKERSON, BARRows, DANFORTH and PETERS, 
JJ., concurred. 
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SUPPLEMENT. 

IN MEMORIAM. 

PROCEEDINGS OF THE CUMBERLAND BAR IN RELATION TO THE RECENT 

DEATH OF 

HoN. JOSEPH HOWARD, 
FORMERLY A JUSTICE OF THE SUPREME JUDICIAL COURT, HAD BEFORE 

THE COURT AT THE JANUARY TERM, IN PORTLAND, ON 

FRIDAY, JANUARY 11, 1878. 

HON. N. S. LITTLEFIELD'S REMARKS. 

May it please your Honor:-Since the last term of this court 
in this county, death has removed from this bar one of its most 
distinguished, and its oldest member, the late Joseph Howard, 
an ex-member of this court. Custom, as well as inclination, 
requires that we should pause in the transaction of the ordinary 
business of this session of the court, and pay our tribute of 
respect and affection to the memory of our much beloved friend 
and associate, as well of the court as of the bar. 

The Cumberland bar association have adopted a series of reso
lutions pertinent to the occasion, which will be presented in the 
proper order, with a request that they be extended upon the 
records of the court. 

The dnty assigned me in the proceedings of this occasion is 
performed by this announcement of the decease of our late 
brother; but my long acquaintance and intimacy, and uninter-
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rupted friendship with our late associate, if not requiring anything 
more of me, will I hope excuse me for a few words in relation to 
him personally and professionally. The common saying that 
"Death loves a shining mark," has been confirmed by the late 
calls made on ex-members of this court. 

Less than two years ago seven of those members were living: 
Chief Justice Shepley, Associate Justices Rice, Kent, Cutting, 
Howard, May and Tapley. Only three of these now remain, 
Rice, May and Tapley. Appropriate notices of those deceased, 
except the last, have been had at the proper times and places, 
and this is the time and place to notice in a proper manner the 
last call from our ranks. 

The circumstances of the death of Judge Howard were pecu
liar. On an early day in the month of December last he left his 
home in this city with the intention of spending the balance of 
that day with ·his only brother and family, on the old homestead 
in Brownfield, and of spending the next day at Fryeburg, where 
the Oxford county December term of this court was being held 
by Judge Virgin. Arriving at Brownfield about noon he went to 
his brother's ho me, and after dinner, it being pleasant, he went 
out alone and went over the farm on which he was born. Failing 
to return as soon as expected, search was made, and his lifeless 
body was found not far from the dwelling house. It was evident 
that death overtook him while on his return from his excursion. 
He had in his hand a bunch of evergreen, emblematical of his 
memory, which will twine around our hearts until they cease to 
beat. 

Intelligence of his death and its circumstances reached the 
court at Fryeburg, in an hour or two after its occurrence. I was 
attending the court there at the time, and several others of the 
Cumberland bar, nearly all the members of the Oxford bar, and 
several of the York bar. A member of the York bar informed 
us that he rode in a car an hour or so with Judge Howard, within 
two or three hours of his death; that he conversed with him all 
the way, and he appeared in his usual health, and in his lopg 
acquaintance with him he never saw him more cheerful and in 
better spirits than he was at that interview. 
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Judge Howard was born in Brownfield, Oxford county. At 
the time of his death he was seventy-seven years of age. His 
preliminary education was obtained at Fryeburg academy. He 
graduated at Bowdoin college in 1821, taking a high rank in his 
class, and immediately commenced the study of the law in the 
office of Judge Dana, who _was a judge pl'ior to the separation of 
Maine from Massachusetts. He completed his law studies in the 
office of thP, late Hon. Daniel Goodenow, and was admitted to 
the bar in 1824. He first opened an office at Bridgton, in this 
county. Within a year John Rurnham, a successful lawyer in 
Limerick, in York county, died suddenly, and Mr, Howard imme
diately removed there, where he remained in successful practice 
for twelve or fifteen years. While quite young, be received the 
appointment of county attorney for York county, and very ably 
performed the duties of that office for about ten years, 

In 1837 he removed from Limerick to Portland, and soon after-_ 
wards formed a partnership with Henry B. Osgood, his brother
in-law, their wives being the accomplished daughters of Judge 
Dana and sisters of the late Governor, John W. Dana. After the 
decease of Mr. Osgood he and George F. Shepley, now judge of 
the U. S. circuit court, formed a partne1·ship, which continued till 
1848, when the senior partner was appointed an associate justice 
of this court. Prior to that time he filled the office of U. S. 
attorney for Maine district for several years. When his term of 
office expired as justice of this court he was in the prime of life, 
and soon aftei: formed a partnership with our genial and talented 
brother, Sewall C. Strout, which firm continued several years, 
when it was dissolved to enable the judge to associate with him 
in business his son-in-law, Nathan Cleaves, now the popular judge 
of probate for Cumberland county. Afterwards Henry B. Cleaves, 
esq., now the efficient solicitor for the city of Portland, was 
admitted as a member of the firm, which was dissolved by the 
death of the senior partner, the event we are called upon to 
notice. 

I first became acquainted with Judge Howard when he came 
to Alfred, my native town, and entered the office of Judge 
Goodenow as a student. I was then seventeen years old, he 
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twenty-one. I was engaged in the office of clerk of courts for 
York county, and in what leisure I could command making pre
paration to commence the study of the law. 

I was reciting my Latin lessons to Judge Goodenow, who first 
started the idea of making a lawyer of me, and after Mr. Howard 
came he assumed the place of J ndge Goodenow, so far as my 
lessons were concerned. From that time to the day of his death, 
more than half a century, we have been on terms of intimate 
friendship and confidence. I think I am able to speak correctly 
in relation to the prominent traits of his character. 

As a son, as a brother, as a husband, as a father, as a friend, as 
a· man and as a gentleman, he was all that could. be desired ; he 
was as near perfection as humanity will allow. As a counselor, 
he was in all respeets perfectly reliable and safe. As a prosecut
ing officer, he was energetic and thorough. As a judge, he was 
patient, affable, untiring, and an earnest seeker after the truth. 
He would rule a point against counsel in so kind and conciliatory 
a manner, that the disappointment would be shorn to a great 
extent of its unpleasantness. His opinions on questions of law 
are models of conciseness, not at the expense of perspicuity. He 
never buried his ideas in words. 

One remarkable trait of Judge Howard's character was that he 
was never angry. In all my intercourse with him, I never knew 
him to show the least appearance of anger. He had a keen sense 
of right and wrong, and knew well when he was wronged, but an 
angry word never escaped him so far as I know. I have seen him 
disgusted, hut never angry. 

In the early days of my practice in this county no young prac,. 
titioner had the temerity to contest cases to the jury, until he had· 
practiced many years. If he did, he must meet such men as
Benjamin Orr, Simon Greenleaf, Stephen Longfellow, Samuel 
Fessenden, Thomas A. Deblois, Nicholas Emery, and Charles S. 
Daveis, who were the legal giants of those days. The young 
lawyers must have senior counsel. 

I have had all of those above named, except the first, at differ
ent times associated with me in the trial of my cases. After 
Judge Howard came to Portland, he and I together ocoasionally 



604 IN MEMORIAM. 

ventured to contest cases with the old mem hers of the bar in this 
county, and after a long while I ventured to go alone and it came 
about that myself and my good friend, Judge Howard, would 
take oppos.ite sides and for the last twenty years we have been 
placed many times in this and other counties, in that position. 
The object of this is to say that I have always found him the 
same magnanimous and honorable opponent in such cases as I 
found him faithful and true when we were associated together. 

He was always willing to aid the young members of the bar 
and encourage them to rely upon themselves in the prosecution of 
their professional duties. 

If any one aims to be the perfect man and gentleman and all 
that the term implies, whenever he reaches the point to ·which our 
beloved and deceased friend arrived, he may be assured that 
there is but little chance to go higher in that direction. 

Re is gone. We shall see his manly form no more. We shall 
see his pleasant face no more. We shall grasp his friendly hand 
no more. We shall hear his friendly and cheerful voice no more. 
His example is left to us. If we ca.nnot attain to his standard, 
may we get as near it as we can. 

M.R. S. 0. STROUT'S REMARKS. 

Hay it please your Honor:-! am charged with the duty of 
presenting to your Honor the resolutions adopted by this bar 
upon the death of our late brother, Judge Howard, which has 
now been announced. 

In speaking of a man like him, there is very little danger of 
fulsome eulogy; for his was a character so fully rounded and 
complete, that it is a fit model for the emulation of the young. 
Of a commanding figure and elegant presence, he united with the 
graces of person the more admirable qualities of a strong and 
vigorous intellect, harmonized and softened by a geniality of dis
.position and gentleness of manner, that won the regard and love 
of ·all who knew him. 

I had the pleasure of his intimate acquaintance for thirty years, 
nine of which I was his partner in the practice of law. This 
.association taught me to revere his character, and to love the man 
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as a father. Few men possess the power of self-control which he 
habitually exercised. Amid all the vexations of a lawyer's prac
tice, I never saw him out of temper. While his high ·sense of 
right made him indignant at dishonesty, he never permitted any 
passionate denunciation to escape him. He judged all charitably, 
and was slow to believe in another's depravity. 

His wit was ready ·and keen, and he enjoyed its indulgence; 
but his arrows were never poisoned, and were not permitted to 
wound the feelings of the most sensitive. He never forgot to be 
courteous and kind in all relations of life. Sunny himself, he 
diffused a genial radiance all around him. 

His tastes were pure and elevated, and they withheld him from 
amusements indulged in by many; but his sanguine temperament 
led him to the fields, the forests, the mountains and the streams 
for recreation. In these he reveled. A fine landscape or a deli
cate wild flower, modestly blossoming in some unfrequented nook, 
afforded him keen delight. His soul was in communion with 
nature. Each flower of the wild wood seemed to catch a brighter 
tint at his coming, and each tree of the forest was to him as a 
familiar friend. His greatest delight was to spend his leisure 
hours amid these favorite scenes, and in this pursuit he gained 
that mental and physical vigor which largely sustained and nour
ished his benignant spirit. 

If the manner of his death had been under his own control, I 
think he would have chosen, as the event happened, at the scene 
of his birth-place, fresh from the woods, bearing in one hand a 
cluster of evergreen, and in the other a spray of clnb moss. 

At the ripe age to which he attained, his form still remained 
erect, his eye clear, his intellect undimmed, the buoyancy of his 
spirits unabated, and his whole nature warm, fresh and beaming, 
as in early manhood. 

In his friendships he was tender and unselfish. His charities 
were numerous. He never gave carelessly nor ostentatiously, but 
always responded cheerfully to the needs of the deserving; con
cealing if possible, from the recipients of his bounty, knowledge 
of its source. 

Judge Howard was learned in his profession, and regarded its 
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practice as an honorable pursuit. The law, to him, was never a 
snare to the unwary, nor a web of technicalities calculated to 
accomplish results at the expense of justice, but a noble science 
which sought to protect and enforce the right under all circum
stances, to guard the weak and ingenuous from the frauds and 
machinations of the dishonest and cunning, and to clothe the 
citizen and his property with those safeguards which, while pro
tecting the1n, jealously guarded the rights of all others. 

As an advocate, he was earnest and convincing, sometimes 
eloquent, but never allowed himself to employ rhetoric to mis
lead. He possessed a clear, discriminating and strong mind, and 
always seized and presented the salient points in his cause, and did 
not waste his strength on immaterial matters. He often employed 
successfully both wit and a1_1ecdote, to place in a strong and favor
able light the weakness of his adversary's position or the solidit_j-
of his own. In his intercourse with his brethren he was always 
courteous and kind, happy to lend a helping hand to a young 
member struggling for success and eminence in the profession. 

He was a cautious man, preferring to investigate a question 
thoroughly before he advised action, and preparatory to entering 
the forensic arena, he armed himself carefully for the contest by 
principle and authority. He was eminently a safe lawyer. He 
never sought to magnify himself or to gain applause in his efforts, 
but sunk his own individuality in the cause of his client, and did 
and said only what he felt would aid in reaching a result favorable, 
to his client, whose cause he believed to be just. 

As a judge, he worthily maintained the dignity of the bench; 
and its ermine, while borne by him, was never sullied. As a 
nisi prius judge, he deserves to be regarded as a model. His 
rulings were prompt, not impulsive, always clear to the compre
hension and announced courteously and even kindly toward the 
losing party. He was a patient and attentive listener to the 
arguments of counsel and never failed to obtain a clear under
standing of the case before him. But whatever might be his con
victions as to its merits, he did not intrench upon the province of 
the jury. 

As a law judge, his published opinions are terse, vigorous and 

• 
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sound, and furnish abundant evidence of patient thought and 
careful research, and rank among the best which have emanated 
from the eminent judges that have adorned the bench of Maine. 

· They are the honorable and enduring record of an able, faithful 
and upright judge. 

He has passed from us, at the age of more than 77 years. His 
commanding form we shall not again see. His genial presence 
will be greatly missed by all who knew him, but we shall cherish 
his memory, and it will ever continue green and fragrant. 

With the permission of your Honor, I now present the resolu
tions of this bar, and request that they may be entered of record 
in this court : 

RESOLUTIONS. 

Resolved, That, while regretting the sudden loss in the fnlness 
of his mental powers of our late distinguished associate, Judge 
Joseph Howard, the members of the Cumberland bar can but 
esteem him happy in the manner of his disappearance from us, 
and happy in the record he bas left behind him of a well-spent 
and blameless life. 

Resolved, That the legal profession will not be likely to lose 
the honorable respect in which it has been hitherto held in the 
community, while it can point to members, who, like our deceased 
brother, have been industrious and faithful in the discharge of 
high official trusts, and jns( and upright in their business relations 
with their clients and with the public. 

Resolved, That those of us who have enjoyed the society and 
friendship of Judge Howard, can nexer forget the venerable and 
attractive presence, the graces of a courtesy which a few like him 
have handed down from an earlier generation, and the gentle 
manners expressive of a refined character and an affectionate 
heart; and we regret that we cannot depict in words for the 
admiration and imitation of the young, that too rare type of the 
incorruptible magistrate, the patriotic citizen, and th~ accom
plished g·entleman, which all who knew him acknowledged him 
to be. 

Resolved, That the foregoing resolutions be presented to the 
supreme judicial court now in session. 
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MR. G. F. TALBO'l''S REMARKS. 

· Hay it please the Oourt.-Occasions Hke that, which brings us 
together to-day, seem to recur with sad frequency. It is one of 
the compensations of those whose lives are prolonged, that they 
must reconcile themselves as best they may, to painful partings 
with friends and associates. It is, however, rather to give expres
sion of our respect for an estimable man, and of our affection for 
a lost companion, than of our regret for the manner or time of his 
departure, that we assemble today in the place where his voice, 
now silent forever, was most frequently heard, and where his 
attractive presence gave additional dignity to this sanctuary of jus
tice. For he passed sud_denly from our midst, as we hope and 
believe, with little suffering, and by a enthanasy well fitted 
to the simplicity and kindness of his nature, which would have 
prompted him to ask forgi_veness for a prolonged weakness and 
infirmity, that should make large demands upon the care and 
watchfulness of affectionate friends. 

He had passed the allotted period of human life. His success, 
worthily won, had filled the measure of a reasonable ambition 
without making him arrogant or self-conscious. He had enjoyed 
in his domestic life, all .the experience of happiness which is given 
to men of pure and affectionate hearts. A pious gratitude and the 
consol~tion of sacred memories kept the blessedness of his lot pres
ent in his affections after it had been taken from his sight. He had 
borne the heaviest domestic sorrows with a noble patience. And 
then, at the end of a rarely prosperous career, he lingered with an 
unbroken spirit-the sweetness of an amiable disposition, refined 
and intensified alike by the joys and the sufferings, of which he 
had received so large a measure-he lingered to make old age 
venerable, and to show that a well-spent and pure life has its plea
sures and rewards clear up to its close. 

"1.1he good gray head that all men knew," all men honored and 
many loved. His senses were unimpaired, his zest of life was keen 
and hearty, and his love of nature and of human companionship 
was unabated, so that his society was eagerly sought, and highly 
enjoyed by the youngest and most sympathetic persons. The 
hardy plant which he plucked and held in his hand on that last 
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solitary walk in the g3nial autumn weather prolonged far into 
winter, was a fit emblem of the pei-ennial youthfulness of impulse 
and feeling, which he had preserved far into the winter of his years. 
Upon his person time had laid his hand with an artistic tender
ness. His eye was not dim noe his natnrnl force abated. 

The ontward lineaments, the features and form, over which age 
had but thrown n silvery lnstre, were but emblems of the harmony, 
eymmetry and m11tnra1 refinement of his charncter. He was 
beloved by his friends, esteerned by his associates and honored by 
all men because he had avoided the two besetting weaknesses of 
prolonged life,-egotism and petulance. There was_ an innate 
modesty, which kept self-love and seH'...assertion represse~. He 
was never the hero of the pleasant aneedotes of earlier times, with 
which he sometimes delighted his friends. His gentle spirit, 
expressing itself in the characteristic grace of courtly manners, 
that opposed a serene patience to all disappointment, all opposition 
and all contradiction, enabled him to retain his self-control amid 
all excitement, and made him. a peace maker and mediator among 
men of more impetnons temper. It followed from these traits of 
disposition, that kept his heart young, t.hat he was never assigned 
those social seats, where age sits venerable indeed but drearily 
isolated; and his companionship was songli"t by the_ young, and his 
presence added new cheer to the hilarity of childhood. 

I hav~ avoided speaking of the leading iucidents of his life, with 
which I am little familiar, or of his professional character and the 
mental excellencies so mnch better known to the court of which he 
was once a distingni shed member, and to many eminent lawyers, 
who have enjoyed the privilege of an intimate association with him 
in business. I have only wished to give some fitting expression 
to my affection for a friend I have lost, and to the general respect 
in which the entii·e community where we live enterhtin for the 
memory of a good citizen, a faithful public servant and an amiable 
man. 

JUDGE BARROWS' REMARKS. 

0 nly one term of this court has gone by in this county since, 
sitting here, I heard him whose loss we now lament pronounce a 

feeling and appropriate eulogy upon a late venerable ex-chief-jus-

VOL. LXVII. 39 
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tice of thia court whose associate upon the bench he was, and with 
whom he had been i11ti111:ate for many years. 

If his lip quivered or his voice trembled as he spoke, it was 
with tender emotion, and not at all with the weakness ot' advancing 
years; for his form was as erect and his step as light as most men 
show who were his juniors by a quarter of a century. To human 
vision at that time, his prospect of being hero today, as a tried and 
trusted counselor, to protect the interests of his numerous clients, 
wa.s as good as that of any one then present who had passed the 
primv and vigor of life, but not, like him, the allotted span of 
man's existence. I miss his presence and his cordial greeting; 
and in their stead, I receive the fnneral garland which your affec
tionate respect dcvo tes to decorate his tomb; and I listen to the 
tribute which yon pay to departed worth, and strive to recognize 
the fad that in the:;e scenes where he ha.s so long been busy he 
,~ill appear no more forever. 

Coupled as it often is with pain, bodily and mental, and as it 
always is, with a sense of loss, long pnrting, and bereavement, and 
regarded as it generally is as a penalty imposed npou the human 
raee by our Creator for a transgression of his laws, death is to 
most of us a snbjeet of aversion if not of terror; and when our 
friends are ita victims, however gently it may come, we fail to 
recognize the sweet rest which God has mercifully decreed for 
his creatures after a life of trial and of toil. 

Onr partial and erroneous views respecting the true significance 
of this stage of existence has so wrought upon us tlrnt we fail to 
rise 

" Above tbe smoke and stir of this dim spot 
Which men call earth; but with low-thoughted care, 
Confined and pestered to this pinfold here, 
Strive to keep up a frail and feverish being 
Unmindful of the crown which virtue gives, 
After this mortal change, to her true servants." 

Your first resolution suggests a consolatory trnth that we shall 
do well to regard. ' 

In the home of his childhood, surrounded by objeets and scenes 
made d,rnr to hii:; sight by the memories of his early days, toward 
nightfall of a day of rational and tranquil enjoyment 

" God's :finger touched him and he slept." 
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When the life has been rntlde to conform to the Maker's grand 
design there are surely no tel'rors in snch a painless and peace
ful close. 

The story of his ]ifo has been fitly told in yonr resolntions and 
the remarks which have accompanied them. There is little for 
me to add, beyond the exp1·eseion of my concurrence in whathas 
been alrearly well said. 

His tennre of jndicial office was brief-hardly long enough to 
test his capacity for it. Not more than one or two who were his 
associates on the bench and best knew his real worth survive him, 
and neither of them is here today to benr witness to his services,, 
Of one thing I feel sure: and that is his .duties were never made 
more difficult by any collision hetwecn court and counsel, and that 
his own unvarying courtesy was never mffied, seldom tested, by 
any exhibition of peevish disrespect on the pnrt of those who dif
fered from him. Herein .his own kindly temper was a perfect
protcction. 

" The wind that beats the mountain blows 
More softly round the open wold 
And gently comes the world to those 
That are cast in gentle mold." 

Mnch of the asperity, bad blood and positive discomfort grow• 
ing ont of litigation might be saved, with results qnite as favor
nble to substantial jnstice, if the example of urbanity which he set 
during his long professional career were well followed. There 
was nothing in his nature akin to the hnman bramble, nor to the 
"wild beast that tro<le down the bramble." 

His name first Rppears as counsel in the fifth volume of the 
Maine Reports, an~ his record is found thenceforward, as counsel 
or as judge, in nea.rly all of the series to the sixty-seventh. Let 
his ow11 works praise him. As senior member uf the well known 
firms of Howard & Osgood, Howard & Shepley, Howard & Strout 
and Ho ward & Cleaves, he enjoyed and never forfeited to his lat
est day the confidence and respect of a host of clients, a fact 
which of itself, fnrnishes ample proof of his fidelity and ability. 

Eminently fortunate in his domestic relations, death spared his 
household for many years, apparently only to remind him at last 
by repeated blows that he and his, though highly favored, were not 
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exempt from the common lot; and in his la.test years, (the once 
happj family circle entirely broken up) he stood almost ~lone, his 
surviving children living at a distance in other states. Yet to one 
of his refined character and never failing courtesy and lively 
social instincts, the doors of congenial friends were always open; 
and had his life been still prolonged for many years, it is safe to 
say that he never would have occupied the forlorn position of a 
solitary old man. He carried in his breast an inexhaustible foun
tain of pleasure and content, in his love for nattu·e and all that is 
beautiful in her works. His last honrs were passed in the pur
suits that for years had been his favorite recreation. He had all 
the fondness for flowers and for botany as a science that character
ized a distinguished chief-justice of the king's bench half a century 
ago, and with him he would say : 

Sit mihi ftoribus 
Mulcere me fessum, senemque 
Carpere quos juvenis solebam. 

Had there been uothing but his pure morals and gracions man
ners to commend in him, fol· these, my brethren, we would cher
ish his memory, and keep it g1·een in onr hearts like the sprig 
found in his dead hand, just plucked, when God's messenger came 
to conduct him into the nnseen world. 

The clerk will enter your resolutions npon the records of the 
term, and in token of respect for his memory the eourt stands 
adjourned for the day. 
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ABATEMENT. 

1. A plea in abatement for the nonjoinder of a co--defendant is fatally defective 
when it does not allege that he was at the date of the writ alive and resident 
within this state. Furb'ish v. Robertson, 35. 

2. A plea in abatement which tenders an issue upon two or more separate, distinct, 
and independent matters of fact, is bad fo-r duplicity. State v. Heselton, 598. 

3. Thus, where a plea in abatement to an indictment by the grand jury, averred 
that the county had not been: legally dfvided into j my districts; that two of 
the towns had in their jury-boxes more names than the law allowed; that in 
two other towns no notice of tlxe drawing of tbe juror& was given~ Held, 
that the plea was bad for duplicity. lb. 

ACCOUNT ANNEXED. 

See PAYMENT r 1. 

ACTION. 

1. In general, assumpsit as on a promise implied by law is not an appropriate 
remedy in cases of delinquency of a public officer. A special action on the 

. case or, in some cases, debt is the proper form. But1 aside from this, proof 
that the defendant as town treasurer received moneys of the district is not 
sufficient to maintain an action to call it out of his hands without proof of 
delinquency on his part or even of demand before the commencement of the 
action. School-district v. Tebbetts, 239. 

2. Nor can the plaintiffs in this action recover an unpaid district tax assessed 
against the defendant. lb. 

8. The money which accrued from the sale of the old school-house and stove 
belonging to the district, was shown to have been finally disposed of in 
accordance with the vote of the district, and in payment of its debts. Held, 
that the fact that it went through the defendant's hands contrary to the vote 
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of the district before reaching its destination did not make the defendant 
responsible to the district a second time for it. I b. 

See AMENDMENT, 2. AssIGNMENT. CARRIERS. CONTRACT, 1, 3. DAMAGES, 

1, 3. EVIDENCE, 5. EXECUTORS AND ADMINISTRATORS, 2-7. FORCI 

BLE ENTRY AND DETAINER. HUSBAND AND WIFE, 1-5. IN

SOLVENT ESTATES, 1, 3. INSURANCE, 6. INTEREST, 3. 
LANDLORD AND TENANT, 1, 2. LIMITATIONS, STAT

UTE OF, 2. MORTGAGE, 9. PARTNERSHIP, 3, 4. 
RAILROAD, 1, 7, 8, 10, 11. REPLEVIN, 4, 5. 

SEWERS, 6. TAX, 5. TROVER. 

WAY-DEFECTIVE, 1-3. 

AMENDMENT. 

1. A demurrer to a declaration on a note or bond in which the name of the 
plaintiff varies from that of the payee in the instrument, ~ill be sustained, 
but an amendment will be allowed on proper proof by the plaintiff that he 
is the payee named. Colton v. Stanwood, 25. 

2. The plaintiffs, Colton, Z. and R. declared on a poor debtor bond given by 
the defendants to them in the ordinary form. One of the defendants prayed 
oyer and demurred for variance, the names of the obligees in the bond being 
given as Carlton, Z. and R. The.presiding justice sustained the demurrer, 
but allowed the plaintiffs to amend without terms, by describing the bond as 

ven to the plaintiffs by the names of Carlton, Z. and R. The defendants 
excepted to the allowance of the amendment. 

Held, that the declaration was amendable and that the plaintiffs, on proper 
averments and on proof that they, though misnamed, were the parties really 
intended, might maintain the action. · 

Held also, that it was no good ground of demurrer, that the bond though 
several as well as joint was not so described; this being a joint action, 
was sustained by the production of a bond in which the defendants bound 
themselves jointly and severally. · 

But, held, that R. S., c. 82, § 19, is imperative as to the terms on which the 
plaintiffs may amend their declaration when adjudged insufficient on demur
rer, a1;1d that it was erroneous to permit the plaintiffs to amend here, except 
on the statutt:l terms. lb. 

3. Au officer by leave of court may amend his return by certifying that he kept 
the execution to a date later than the date named in his first return. 

Stm~ er v. Haynes, 420. 

4. If the origin al record of the county commissioners be defectiv<': it may be 
amended in accordance with the facts at any regular session. 

Levant v. County Com., 429. 

5. The power to grant amendments upon terms which are left to tlle unlimited dis
cretion of the presiding justice is equivalent to a power to grant any amend
ment that is by law allowable without imposing any terms, if in bis opinion 
justice does not require that he should impose any. And the exercise of bis 
discretion in so doing will not be revised by this court on exceptions.-

Bolster v. China, 551. 
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6. As to the imposition of terms upon the allowance of amendments, the whole 
matter is committed by the statute and rules of court to the discretion of the 
presiding justice, except in cases of demurrer, when his discretion is controlled 
by R. S., c. 82, § 19. lb. 

7. The original declaration in favor of the physician against the town was on ac
count annexed for attendance upon S. H., pauper of said town. After an appeal 
from the judgment of the trial ju~tice to this court, the presiding judge allowed 
an amendment by inserting a count under R. S., c. 24, § 32, without terms. 
Held, that the amendment was legally allowable and that the presiding judge 
had the power to allow it without terms. R. S., c. 82, § 9. Reg. Gen. V. lb. 

8. The plaintiff after he opened his case to the jury and put in much evidence, 
was allowed to amend his declaration by striking out tlie following words: "Hath 
suffered great humiliation in his feelings and great degradation and disgrace in 
the estimation of the good people of this state." Held, that the amendment 
was a matter of judicial discretion and was allowable at any stage of the trial. 

Soule v. Bruce, 584. 

9. The return of an officer levying an execulion upon real estate, may be amended 
as against a subsequent purchaser with knowledge of the facts, or when the 
record shows that all the requirements of the law were probably complied with, 
if it is satisfactorily shown to the court that they were actually complied with. 

Knight v. Taylor, 591. 

See BANKRUPTCY, 1. COSTS, 1. DEMURRER, 2. PROMISSORY NOTES, 4. 

' 
APPEAL. 

When, in case of an appeal from the decision of county commissioners, a commit
tee has been appointsd, one of whom has resigned, diligence is required in 
applying to the court to fill the vacancy. It should be filled at the term when 
it occurs. Belfast v. County Com., 530. 

See AMENDMENT, 7. INSOLVENT ESTATES, 4. PROBATE COURT, 1-8. RAIL- . 
ROAD, 5. WITNESS, 3. 

ARBITRATION. 

See BOUNDARIES. TRIAL, 5, 6. WITNESS, 3. 

ASSAULT AND BATTERY. 

See EVIDENCE, 11. HUSBAND AND WIFE, 5. 

ASSESSORS. 

See CERTIORARI, 7. TAX, 7. 

ASSIGNMENT. 

A bill of sale of all stock in t1·ade and an assignment of debts due to an in-
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solvent firm, giv,,n to one who knows of the insolvency for the purpose of 
enabling the assignee to pay a stipulated percentage to certain creditors of 
the firm, who agree to receive snch percentage in full of their claims, con
travenes the policy of R. S., c. 70, regulating assignments for the benefit of 
creditors, and constitutes a legal fraud upon the creditors who are not 
parties to the arrangement, and they may reach the property of their debtor 
in the hands of such assig11>ee by trustee process. 

Whitney v. Kelley, 377.. 

See CONTRACT, 7. MIS'l!'AKE, 4. PROMISSORY NOTES, 5. 

ASSUMPSIT. 

See ACTION,. 1,. 2. BANKRUPTCY, 1. P .Al~TNE:RSHIP,. l. 

ATTACHMENT. 

1. Whe1·e two several creditors, simultaneously attach a debtor's real estate 
consisting of an equity of redemption, as between themselves an undivided 
half thereof becomes holden as attached on each writ, a»d the equity may be 
sold in moieties upon exec u.tious recovered upon such writs, one undivided 
half upon each execution, where neither moiety is sold upon the execution 
for a sum exceeding the amount due thereon. True v.. Emery, 28. 

2. There is no legal necessity of returning to the clerk's office, within any defi
nite time, the execution upon which an equity has been sold by an officer, 
in order to make the sale valid, as against a subsequent purchaser. The reg
istry of deeds (by statute) discloses the state of the title in such case. lb. 

3. An officer, having attached property on a writ and delivered the same to•a 
third party upon his own responsibility, and, for his own convenience, taken 
an accountable receipt therefor, is still liable to the parties, by virtue of the 
attachment, for the safe keeping and legal disposition of such property. 

Torrey· v. Otis, 573. 

4. Such receipt is a contract between him and the signer alone, and, so long as 
his liability to either party continues, can be discharged only by his con-
~tl Th 

• 5. The attaching creditor, having obtained judgment in his action and taken 
the steps necessary to perfect the lien under his attachment, cannot release 
the receiptor's obligation to the officer, so long as he retains his judgment 
against the debtor, even though in the writ made before the attempted 
release, the officer declares as his ground of action his liability over to the 
creditor. lb. 

See BANKRUPTCY, 3. 

ATTORNEY AND CLIENT. 

1. The authority of an attorney, who has obtained a judgment for his client, 
continues in force until the judgment is satisfied. White v. Johnson, 287. 
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2. Payment to the attorney is payment to his client, and will protect the officer 
against a suit by the latter for not enforcing the execution. lb. 

3. Returning an execution to the creditor's attorney of record, at the latter's 
request, will protect the officer against a suit by the creditor for not return-
ing it into the clerk's office. lb. 

4. Though the attorney abuse his trust and be answerable to his client in dam
ages, such conduct is not to prejudice the officer, who is entitled to regard 
him as the agent of his client in all the contingencies which may arise in 
the prosecution of the suit, and all the processes adopt:ed to secure or col-
lect the debt entrusted to his care. 1 b. 

5. To constitute a revocation of the attorney's authority, notice must be given. 
The opposite party, and all others interested, have a right to presume that 
his authority continues until notified to the contrary. 1 b. 

See INTOXICATING LIQUORS, 5. 

BAIL:MENT. 

TI1e receipt of property to be safely kept and returned at a specified time, 
unless paid for, no price being fixed, is a bailment of the property:so received 
and not a sale. Frye v. Burdick, 408. 

BANKRUPTCY. 

1. Assumpsit against F. and another, to recover a debt provable in bankruptcy 
and for which the defendants were jointly liable. Prior to the commence
ment of the action, F. had become adjudged a bankrupt, but had not received 
his dischargti. Held, that the plaintiff, on proper suggestion of the bank,.. 
ruptcy, might strike the bankrupt's name from the suit, without costs, and 
prosecute his action against the other defendant. R. S., c. 82, § 47. 

West v. Furbish,. 17. 

2. When a membero.f a firm files his petition in. bankruptcy, giving no schedule 
of firm debts and assets nor praying for a discharge from firm liabilities, his 
discharge, when obtained, will only relieve him from his individul!l indebt-
edness and not from partnership liability. Corey v. Per-r'!J, 140. 

3. The Rev. Stat. of the United States, § 5044, dissolves an attachment on 
mesne process only. It does not relat:e to proceedings on final process. It does 
not dissolve the lien created by seizure of the property of the debtor on 
execution. S torir v. Hayne,-;, 420. 

4. After judgment of this court charging a trust:ee, a demand by an officer on 
the trustee by virtue of an execution issued on such judgment wi~hin thirty 
days from its rendition, is equivalent to a seizure of the property of the 
debtor on execution, and the creditor's lien by virtue thereof is not dis-
solved by the statute above cited. lb. 

See PROMISSORY N OTEe, 8. 
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BASTARDY. 

When the declaration in bastardy states the time, as between two dates, 
when the child was begotten, the jury are authorized to find the defendant 
guilty on sufficient proof, though the child was begotten outside of the dat,es 
stated. The particulars of time and place are only material as bearing upon 
the credit of the complainant as a witness.- Holbrook v. Knight, 244. 

BILL OF SALE. 

SEE ASSIGNMENT. P .ARTNERSHIP, 1. 

BOND. 

It is not good ground of demurrer that a bond, though several as well as joint, 
is not so described. The action, being joint, is sustained by the production 
of a bond in which the defendants bind themselves jointly and severally. 

Colton v. Stanwood, 25. 

See AMENDMENT, 1, 2. EXECUTORS .AND ADMINISTRATORS, 2, 5. INTOXI

CATING LIQUORS, 2. MIST.AKE, 3, 4. PROB.A.TE COURT, 5. 

BOOMS, 

See CORPORATION, 2. 

BOUNDARIES. 

The question as to the actual place of the division line on the face of the earth 
was referred. The demandant, after one of the referees had partially surveyed 
a line, proposed to agree upon the line as claimed by the tenants, and to pay 
for what he had cut on the land, if the tenants would pay the costs of the 
referees ; the terms were acceded to and complied with, and the agreement as to 
the lir:ie reduced to writing and signed by the demandant. Held, that the settle~ 
ment of. the line and the agreement signed by the plaintiff in reference thereto, 
were on a good and valid consideration and binding as any other contract for 
such consideration. · Hunter v. Heath, 507. 

See DEED, 1-3, 6-10. ESTOPPEL, 2. 

BRIDGE. 

See FORCIBLE ENTRY .AND DETAINER, 

CARE. 

See CARRIERS, DAM.AGES, 2. 
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CARRIERS. 

The plaintiff's intestate delivered to the defendants' agent at Castine $24.90 to 
be forwarded to Belfast and there delivered to one Beale, agent of the Con
tinental Life-insurance Company. The money was sent for the purpose of 
paying the intestate's semi-annual premium on his life-policy, which would 
by its terms lapse if premium was not paid on or before eight days there
after; of all which the def~mdants' agent had notice, but failed to deliver 
the money. · 

Held, that primarily the defendants would be liable in damages for the net 
value of the policy on the day it lapsed, both parties having presumably 
contemplaood such damages from knowledge of the circumstances. 

Also, held, that it was incumbent upon the plaintiff's intestate to use 
ordinary care and take all reasonable measures within his knowledge and 
power to re-instate himself with the insurance company or to re-insure, and 
that he cannot recover damage for such loss as he might have thus prevented. 

Grindle v. Eastern Express, 317. 

See RAILROAD, 4. 

CASE. 

See ACTION, 1. 

CERTIORARI. 

1. In a petition for certiorari to require justices of the peace and of the quorum 
to certify up the record of their proceedings in taking the disclosure of a 
debtor under c. 113, R. S., and to quash the same, itis not competent for the 
petitioner to introduce evidence dehors the record, to show erro1· in the re
cord or proceedings, or fraud, or that injustice was done. 

Emery v. Brann, 39. 

2. Regularly, the petition should allege that the errors complained of appear by 
the record of the proceedings. I b. 

3. A writ of certiorari lies to correct proceedings of connty commissioners. 
Le'Oant v. County Com., 429. 

4. Generally, a writ of certiorari is grantable only when it appears that otherwise 
some injustice would be done; but the court will not refuse the writ on petition 
of a proper party where the tribunal has no jurisdiction. I b. 

6. The practice is to hear the whole case on the petition for certiorari; but where 
the case is before the court on the writ, all evidence extrinsic to the record is 
excluded. I b. 

6. The answer of the county commissioners to a petition for certiorari should con
tain a full detailed statement of the facts proved and the rulings thereon, so far 
as the points complained of in the petition are concerned. The answer, when 
completed, signed and sworn to, is conclusive on all matters of fact within their 
jurisdiction. I b. 
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7. Where, on a petition for certiorari against county commissioners for their action 
in the abatement of a tax, the question put by the assessors and the answers 
thereto became material and did not appear in the record, _this court discharged 
the petition for further hearing at nisi prius, to the end that the commissioners 
make a return under oath stating therein what inquiries in writing, if any, were 
put by the assesao rs at the time the applicant handed in his liRt, together with 
the applicant's rep.lies thereto and the rulings oi the Gommissioners upon the 
inquiries and answers. I b. 

8. Practice in cases of certioca1i stated. 1 b. 

CHALLENGEr 

See TRIAL, 11. 

, CITATION. 

See Poon DEBTOR.-

CLERK OF COURTS. 

See JURORS, 1, 2. 

COLLATERAL. 

See SET-OFF. 

COLLISION. 

See SHIPPING, 1-6. 

COMMISSIONERS OF INSOLVENCY. 

See INSOLVENT ESTATES, l-4. 

CONDITION PRECEDENT. 

See CoNTBA~T, 14---3, 

CONDITION SUBSEQUENT. 

See CONTRACT, 1, 2. DEED, 4, 5.-

CONSIDERATION. 

See Botr'ND:A.RIES. EXECUTORS' .AND .ADMINISTR.ATOBS, 6. P .ATENTS, 

PBOHISSORY N'oTEs, 1. 
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CONSTITUTION AL LA.W. 

See PAUPER, 6. TAX, 1. 

.CONTRACT. 

1. An action cannot be maintained upon a subscription to the capital stock of 
a railroad company, made upon two conditions, one of which is a condition 
subsequent that has been performed, and the other a condition precedent 
that has not been performed. Bucksport & Bangor v. Brewer, 295. 

2. Whether the conditions in a contract be precedent or subsequent is a ques
tion of intent to be determined by considering not only the words of the par
ticular clause, but also the language of the whole contract as well as the 
nature of the act required and the subject matter to which it relates. Ib. 

3. Where the subscription to the capital stock of a railroad company is upon 
condition that the road "be located through the town of Brewer satisfactory 
to the selectmen of said town;" such location is upon a condition precedent 
an.d must be complied with before a recovery can be had against the town 
for the sum subscribed. lb. 

4. 'In such ca'Se, it is not sufficient for the company, in an action for the amount 
subscribed, to allege and prove "that the road was located wisely, prudently 
and judiciously for the interests af said corporation and said town," with-
out showing that it was also satisfactory to the selectmen. lb. 

5. In such case, the mere silence of the defendants cannot be construed as a 
waiver. lb. 

6. A contractor with the government of the United States, to transport the 
mail within the same, may contract with-0r hire another to transport the 
mail according to the terms of his contract. Frye v. Burdick, 408. 

7. Such agreement is not in contravention with R. S. of U.S. § 3963, which pro-
hibits the assignment of mail contracts. Ib. 

8. The defendant (by written agreement) promised to convey to the plaintiff an 
interest in certain timber laud when he had received his advances and certain 
costs and expen.ses "from tb.e stq.mpage cut on the land." 

Held, That "stumpage cut on the land" meant money received or expected 
to be received from the sale of licenses to cut and remove timber from the 
land. 

Held, also, that the defendant would be liable to account for cuttings made 
by himself, or himself jointly with others, at the value upon the land of what 
was cut and taken by him and them therefrom. 

Held, further, that the criterion of value, where the defendant was the 
operator himself alone or with others, would be the market rates; or, if there 
were no definite market prices for licenses to cut, the actual value thereof may 
be ascerta.ined from other considerations; such as proximate market rates, the 
market value of the logs at their place of destination, or at the nearest point to 
the township where logs had a market value, and the costs and risks of getting 
them there. Blood v. Drummond) 476. 
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See ATTACHMENT, 3-5. BOUNDARIES. DAMAGES, 1, 3. EVIDENCE, 5, 6. 
EXECUTORS AND ADMINISTRATORS, 6. lNTERES'.r, 1. MORTGAGE, 5, 7. 

USAGE, 1, 2. 

CORPORATION. 

1. The rule, that a grant of privileges is a grant of the necessary incidents to 
the enjoyment of those privileges, does not apply so as to embrace as inci
dental privileges what are expressly excepted or forbidden in the grant. 

Plumme1· v. Penobscot Lumb. Ass. 363. 

2. Thus: the act of 1832, c. 236, § 2, provides that the Penob. Boom Corpora
tion (lessors of the defendants) may erect and maintain a boom across the 
Stillwater branch of the Penobscot for the purpose of stopping and securing 
logs, and branch booms wherever they may think it necessary, (between cer
tain given points) provided said booms be so constructed as to admit of the 
safe passage of rafts and preserve the navigation of the river and the branches. 

Held, l. That the right to the reasonable use of the river to carry out the 
purposes of the powers granted by the charter does not include the right 
to exercise the powers therein expressly prohibited. 

Held, 2. That the corporation have no right to throw a boom across the 
whole Penobscot, and that such erection is in direct violation of§ 2. lb. 

See TRUSTEE PROCESS, 5. 

COSTS. 

1. Costs must be allowed on amendment on demurrer where the pleadings are 
insufficient, under R. S., c. 82, § 19; the court has no discretion to allow the 

amendment without costs. Colton v. Stanwood. 25. 

2. The costs of a suit in equity, including counsel fees on both sides, instituted to 
ascertain the me~ning of an ambiguous clause in a will, may be charged to the 

, general assets of the estate, as having b~en occasioned by a want of care and 
precaution on the part of the testatol' himself. Straw v. Societies, 493. 

See BANKRUPTCY, 1. EQUITY, 5. TAX, 5. TRIAL, 15 . 

. COUNTY COMMISSIONERS. 

See AMENDMENT, 4. APPEAL. CERTIORARI, 3, 6, 7. 

COVERTURE. 

See HUSBAND AND WIFE, 5. 

CROSS ACTION. 

See REVIEW, 1. 
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CROSSING. 

See RAILROAD, 8. 

DAMAGES. 

1. '!'he plaintiff contracted with the defendants to play first old man and charac
ter business for thirty-six weeks. At the close of the nineteenth week, the 
defendants discharged the plaintiff without fault on his part, who commenced 
an action for breach of the contract during the next week. Held, that the 
action was not premature; held, also, that the plaintiff was entitled to re
cover as damages for the remainder of the term at the stipulated rate, less 
what lie actually. earned or might have earned by the exercise of reasonable 
diligence, with interest; that having obtained another contract within the 
line of his profession within the time of his oliginal contract· with the de-
fendants, the sum which he might have earned thereby to the time when his 

contract with the defendants expired, should be deducted from the contract 
price with the defendants. Sutherland v. Wyer, 64. 

2. The rule which requires one to use ordinary care to lessen the damages of an 
actual trespass upon him, does not impose upon him the obligation to pro
vide against a threatened trespass or to use such care unless he have knowl
edge tl1at the trespass is committed as well as threatened. 

I Plummer v. Penobscot Lumb. Ass., 363. 

a. ''Frye agrees to run a stage line from Dexter to Greenville,for the conveyance 
of trav,el coming from or going to the Maine Cdntral Railroad; the time 
of leaving and a,rrival to be as follows:- . . . The Maine Central Rail
road Company, in consideration of the above, agrees to give Frye the exclu
sive light of ticketing between Dexter and Greenville for five years from 
July 1, 1872, at rates now being settled by." Annexed to the plaintiff's 
agreement was a table of time of leaving and returning to Dexter, Green-
ville and Kineo. · 

Held, 1. The tenor, terms and i;;ubject of the contract between these 
parties, and the business carried on under it are not such that the plaintiff 
is en titled to the damages which he suffered in the steamboat business 
between Greenville and Kineo by reason of its breach. The transportation 

of the passengers by the boat was not so connected with that stipulated for 
in the contract by the reference thereto in the contract itself or by the 
natural course of business, that the profits accruing on that part of the 
line, and the damages likely to result there, as well as between Dexter and 
Greenville from a breach of the contract can be deemed to have been in the 

contemplation of both parties at the time they made the contract. , 
Held, 2. Upon such a contract as this, the measure of damages is not the 

difference between what plaintiff was to receive as the contract price for 
carrying the through passengers and what it would actually or probably 

cost to carry each passenger without reference to any other contract or any 
other business, but is the profits which the plaintiff was in fact able to make 
upon their transportation, taking into account the situation and use of his 
property in the transportation of o ther passengers, and the carrying on of 
other business over the same route. Frye v. Maine Central, 414. 
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4. When land taken for a public way is already burdened with a private rlg1!t of 
way and an incipient dedication to the public, the owner is eutitled to no more 
than nominal damages. Bartlett v. Bangor, 46). 

See ATTORNEY AND CLIENT, 4. CARRIERS. PLEADING, 8. RAILROAD, 5, 7. 
REPLEVIN, 5. SCHOOL-DISTRICT, 1, 2. TRIAL, 4. 

DA.TE. 

See BASTARDY. 

DEBT. 

See AcTioN, 1. 

DECLARATION. 

See shtement of case: Bean v. Ayers, 482. AMENDMENT, 1, 2, 7, 8. BAS

TARDY. INSURANCE, 3-5. PAYMENT, 1. PLEADING, 2, 4, 5, 7. 
PROMISSORY NOTES, 3, 4. TAX, 6. VENUE. 

DEDICATION. 

1. When the owner of land within or near to a growing city or village divides it into 
streets and building lots, and makes a plan of the land, marking thereon the 
streets and lots, and then sells one or more of the lots by reference to the plan, 
he thereby annexes to each lot sold a right of way in the streets, which neither 

he nor his successors in title can interrupt or destroy. 
Bartlett v. Bangor, 400. 

2. The location or platting of streets by the owner of land, and the sale of building 
lots abutting upon such streets, constitute an incipient dedication of the streets 
to the public, which neither the owner nor his successors in title, can afte~wards 
revoke, although the dedication does not become complete, so as to impose upon 
the municipality the burden of m'l.king or keeping the streets in repair, till they 
have been accepted by comp3tent authority, or been used by the public for at 
least twenty years. lb. 

See DAMAGES, 4. WAY. • 

DEED. 

1. When the line of a lot is made a boundary, it means the true line, not a con-
ventional one agreed upon by the par~ies. White v. Jones, 20. 

2. When the call of a deed is to a (the Cilley) line, thence on the southerJy line 
of said (Cilley) lot a certain distance, the call begins and continues on such 
line. lb. 

3. Thus: where the call in the deed was to the Cilley line, thence on said line, 
about twelve feet, to a stake and stones, and the stake and stones were not 
in fact upon the true Cilley line, but on a conventional one, they were rejected. 

lb. 
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4. A grant of a township of land upon condition that the grantee settle there
on a specific number of families within a specified time, is a grant upon a 
condition subsequent. Chapman v. Pingree, 198. 

5. A conveyance upon a condition subsequent vests the title in the grantee 
subject to its being revested in the grantor by entry for breach of the condi-
tion. lb. 

6. Where partition deeds are mutually given of parts of premises, before held 
in common, the deeds should be construed together. Mitchell v. Smith, 338. 

7. In such case, if the deeds are free from ambiguity, so that the intention of 
the grantors, whether clearly expressed or not, can be made certain by an 
examination of the papers themselves, then extrinsic evidence of such inten -
tion, whether consisting of the acts and declarations of the parties at the 
time of the delivery of the deeds, or the mode of subsequent occupancy under 
them cannot be received to modify their legal effect. lb. 

8. Where deeds of partition are mutually given, one of which purports to con· 
. vey an undivided half part of land and buildings, and in the corresponding 

clause of the other there is no mention of buildings in terms, the parties at 
the date of the deeds, owning the buildings in the same proportion as the 
land, the omission to mention the buildings does not prevent the grantor's 
interest in them from passing with the conveyance of the lot on which they 
stand. lb. 

9. Where, in a deed, a divisional line in a partition of land is in terms at right 
angles with the side line and is also made to pass through the thread of the 
middle partition of a double house, which is not exactly at right angles with 
the side line, the partition as a monument must control. lb. 

10. In such case where there is a jog of three feet at the point where the main 
house joins the ell, held, that the divisional line will not diverge in its course 
to follow the existing partition through the ell. lb. 

11. A quitclaim deed of all the grantor's "right, title and interest in and to all the 
real estate situated in the town of V. of which my late father, T. S. of said 
V., was seized at the time of his decease," is sufficient in its terms and fur
nishes a description sufficiently precise to convey whatever estate the grantor 
had in lands in V. as heir of his father. Patterson v. Snell, 559. 

12. The possession and production of a deed by the grantee is primafacie evidence 
of delivery; but the presumption is the other way, where it remained in the 
possession of the grantor during his life time, though it has been recorded since 
his death. lb. 

13. The appearance of a deed upon the record does not operate as a delivery nor 
supersede the necessity of proof of delivery. lb. 

14. A deed intended by the grantor to take effect only as a testamentary disposi
tion of his property, aud retained by him in his own possession without delivery 
until his decease, passes no title from him to the grantees named in it. lb. 

See EsTOPPEL, 1, 2. EVIDENCE, 3. 

VOL. LXVII. 40 
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DELIVERY. 

See DEED, 7, 12-14. 

DEMAND. 

See ACTION, 1. REPLEVIN, 1-3. 

DEMURRER. 

1. In a writ of entry where the defendant alleged exceptions to the ruling of the 
presiding justice, sustaining the demurrer to his plea without asking leave to 
plead anew, and the full court sustained the ruling, Held, that the defendant 
waived any right to answer further, and that the judgment must therefore 
be final against him at the next term. Furbish v. Robertson, 35. 

2. Special demurrers are not practical1y abolished by our statute of amendment, 
which provides that no process shall be abated, arrested or reversed for want 
of form. Bad pleadings are not thereby to' stand as if good, but they are to 
be corrected and made good by amendment. Bean v. Ayers, 482. 

See AMENDMENT, 1, 2, 6. BOND. COSTS, 1. PLEADING, 4, 5. TRIAL, 15. 

DEPOSITION. 

See EXCEPTION, 1. 

DESCENT. 

When a minor unmarried dies leaving no issue, father, mother, brother or sister, 
the estate of the minor not inherited from his father descends to the maternal 
grandmother as next of kin rather than to an uncle on the father's side or to the 
children of such uncle. R. S., c. 75, § 1, Rule 5. Cables v. Prescott, 582. 

DILIGENCE. 

See APPEAL. LIMITATIONS, STATUTE OF, 3. NEW TRIAL, 2. 

DISCLOSURE. 

See CERTIORARI, 1. TRUSTEE PROCESS, 2, 3, 5. 

DIVORCE. 

See HUSBAND AND WIFE, 5. 

DOCK. 

See SEWERS, 1-6. 

• 
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DOMICILE. 

The wife cannot change the domicHe of the husband against his will. 
Porter.field v . .Augusta, 556. 

DUPLICITY. 

See ABATEMENT, 2, 3. 

EQUITY. 

1. In a suit in equity relief can only be granted in accordance with some one 
or more allegations in the bill. Stover v. Poole, 217. 

2. A bill in equity to direct the disposition of a pledge affords a more complete 
remedy to the pledgee than his common law right to sell the pledge, after 
notice; it concludes all the parties. Boynton v. Payrow, 587. 

3. The delivery of a savings-bank book to a third person for delivery to a 
creditor as security for a debt will create a valid pledge of the book and 
deposit. Ib. 

4. The heir cannot create a lien on the book or deposit as against the administra-
trix. Ib. 

· 5. Such a pledge will not be sold. Unless the administratrix, within a time fixed, 
tenders the amount of the pledge, with interest to the date of the tender, and 
the costs of process, the court will appoint an officer to receive the deposit, and 
make proper disposition thereof. lb. 

See COSTS, 2. FRAUD. MIST.A.KE, 1--4. 

EQUITY OF REDEMPTION. 

See ATTACHMENT, 1, 2. MIST.A.KE, 4. 

ESTOPPEL. 

1. When one claiming title to land stands by, and, without objection, know
ingly suffers another to execute., and deliver a deed thereof to an innocent 
purchaser who believes he is obtaining the legal title thereto, he is thereby 
estopped to set up title thereto against the successor of such purchaser. 

Chapman v. Pingree, 198. 

2. The declarations of a party adverse to his own interest, though entitled to grave 
consideration, do not constitute an estoppel. They may be strong evidence of 
a boundary, but do not pass a title. Hunter v. Heath, 507. 

EVIDENCE. 

1. Where an officer in his return of a sale of an equity upon execution, 
declares that he published in a certain newspaper, the notice which the 
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statute requireC3 to be given, it is not competent for the debtor or any one 
claiming under him, to contradict the officer's return by the production of 
such newspaper, showing the return to be untrue. True v. Emery, 28. 

2. Where a party is seasonably notified under rule XXVII of this court to pro
duce at the trial a specified book and it is produced and the party calling for 
it examines it and omits to introduce it in evidence, the party producing it 
may introduce so much of it as is pertinent. Merrill v. Merrill, 70. 

3. A defendant in a writ of entry offered in evidence under the general issue a. 
deed of the demanded premises from the plaintiff to a third person, under 
which he himself did not claim, and which was made after the commence-
ment of the action. Held, inadmissible. Gammon v. Huff, 184. 

4. In the trial of an indictment for keeping a drinking-house and tippling-shop 
or for being a common seller of intoxicating liquors, the record of a former 
conviction for a single sale or upon a search and seizure complaint covering 
the same time charged in the indictment is competent evidence. The con
struction to be given to such record is for the court; the force and effect 
and the inferences to be drawn from the facts established by the record are 
for the jury. State v. Gorham, 247. 

5. In an action for goods furnished under an express contract it is not competent 
for the plaintiff to abandon such contract so long as it remains in force and 
recover on an implied one. Holden Steam Mill v. Westeroelt, 446. 

6. If the plaintiff elects to proceed on the common counts, the written contract 
being admitted, he must produce it, or prove its contents by competent testi
mony, in order to show that it has been fulfilled on his part, or that a departure 
from its terms was without intention on his part or by consent of the defend
ant, and that the defendant has received some benefit. Until it is proved no 
~~~~~ A 

7. To maintain a bill in equity against an administrator of an insolvent estate, 
for property received by him, on the ground that it was held by his intestate 
in trust for the plaintiff, the burden is on the plaintiff to identify the prop
erty claimed as held by the intestate in trust for him. Goodell v. Buck, 514. 

8. Where several lots of logs of different marks are described in a writ as one lot, 
having all the marks, evidence aliunde will not be received to explain the marks. 
Thus: Where the plaintiff had a labor lien on only one mark of logs belong
ing to the defendant, which in the driving oecame mingled with other marks of 
logs belonging to other owners, and his writ was made to cover all the marks, 
with nothing in the description by which the several characters used could be 
separated: Held, that it was not competent for the plaintiff to explain the 
marks by parol ; that the court would take the description of the logs as thev 
found it in the writ. Stuart v. Morrison & logs, 549. 

9. It is not competent to introduce evidence, in support of an indictment charging 
the respondent with maintaining a nuisance "in a store on the Plains so called," 
that the respondent maintained a nuisance on "Silver street," a third of a mile 
distant from "the Plains" but in the same town. State v. Lashus, 56i. 

10. In a case between towns, upon an issue whether a pauper had a settlement 
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in a third town by a residence there on March 21, 1821, testimony is not 
admissible to show that the latter town furnished supplies to the pauper 
after that time. Appleton v. Belfast, 579. 

11. In an action of assault and battery, evidence of the peaceable character of 
the defendant is not admissible. Soule v. Bruce, 584. 

See CERTIORARI, 1, 5. DEED, 7, 12. ESTOPPEL, 2. INTOXICATING LIQUORS, 

6, 7. MORTGAGE, 2. PAUPER, 5. PROMISSORY NOTES, 10. 
TRIAL, 1. TRUSTEE PROCESS, 3, WITNESS, 4. 

EXCEPTIO~S. 

1. Where exception is taken to the omission of a part of a deposition, and the 
case does not show what that part is, the exception will not be sustained. 

Merrill v. Meri·ill, 70. 

2. Where exception was taken to the use by the presiding justice, of the phrase 
"as has been stated by counsel" and it did not appear to which counsel he 
referred or how the excepting party was aggrieved, the exception was not 
sustained. lb. 

3. Where exception is taken to the expression of an opinion by the presiding 
justice, under statute of 1874, c. 212, the bill of exceptions must show in 
some mode what the issue was upon which the alleged opinion was 
expressed. This may be done by reporting the pleadings and so much of 
the evidence as is material, or the excepting p:uty may allege in terms 
what the particular issue was; and then so much of the charge as is the 
subject of complaint would present the question. • lb. 

4. The rule that exceptions must be alleged at tp.e term at which the ruling 
was made or that the right to. allege them will be waived, applies in the 
superior court as well as in the supreme judicial court. 

Carleton v. Lewis, 76. 
5. The ruling of the presiding justice is presumed to be correct unless the 

alleged error is made to appear. Exceptions will not be sustained to his 
ruling that the declaration is sufficient upon the mere "claim of the defend-
ant" that it contained certain errors. lb. 

6. Thus, where the presiding justice was requested to ins~ruct the jury that the 
action could not be maintained because "as the defendant claimed" the 
declaration sets forth a felony and there had been no conviction for such 
felony or prosecution therefor, and the instruction was refused, the excep-
tions to the refusal were overruled. lb. 

7. Exceptions do not lie to a refusal to order a non-suit. lb. 

8. Exceptions of a general character cannot be sustained where any of the 
instructions excepted to are found correct. Macintosh v. Bartlett. 130. 

9. It is proper for the judge in settling exceptions to require the excepting 
party to state such parts of the testimony as may have a bearing upon the 
question of the pertinency of the instructions. Lewis v. Smart, 206. 

10. Exceptions will be sustained only when it appears that the excepting 
party is aggrieved. Bean v. Dolli§, 228. 
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11. A bill of exceptions will be overruled unless it contain a sufficient statement 
of the case to show that the ruling complained of was erroneous and preju-
dicial to the excepting party. Holbrook v. Knight, 244. 

12. So, where the following instruction was excepted to: "That there is no evi
dence in the case that the complainant ever had any sexual intercourse 
with any other person than the respondent, that she was inquired of in rela
tion to ·several persons and denied it in each instance with two exceptions," 
and the report of the evidence was not a part of the bill, the exceptions 
were overruled. lb. 

18. A bill of exceptions, although signed by the presiding justice, will not be 
considered by the law court, unless signed by the excepting party or his 
counsel, as required by R. S., c. 77, § 21. Butler v. Bangor, 385. 

14. The fact that irrelevant testimony was admitted against seasonable objection, 
does not entitle the excepting party to a new trial, unless it appear that be was 
aggrieved thereby. Harriman v. Sanger, 442. 

15. A general exception to an entire charge, or to a series of propositions therein 
contained, cannot be sustained where any independent portion excepted to is 
sound law and applicable to the case. lb. 

16. A party in whose favor a ruling has been made at nisiprius, exceptions thereto 
having been taken by the other side, may, upon his own motion and with the 
permission of the court, waive the ruling in his favor and have the exceptions 
sustained at nisi prlus, without carrying theni to the law court. 

Bean v. Ayers, 482. 

17. Where an instruction of the presiding justice, though correctly stating the law, 
is not sufficiently full, an exception thereto will not be sustained, unless further 
instruction is asked for and refused. Hunter v. Heath, 507. 

18. The court cannot sustain exceptions, unless it affirmatively appear that the 
party alleging the exceptions was aggrieved by the ruling excepted to. 

Kilpatrick v. Hall, 543. 

19. In an action of trespass q. c., if the defendant would sustain exceptions on the 
ground that the instrnctious allowed plaintiff to prevail when the locus was not 
covered by the description in the writ, he must present enough of the case to 
the law court to show that such a position was taken at the trial and to enable 
the law court to say that the locus was not well described in the writ. 

Woodward v. Robinson, 565. 

See AMENDMENT, 5. TRIAL, 14. 

EXECUTION. 

Although a creditor cannot, ordinarily, levy upon an undivided portion of a 
divided part of a debtor's parcel of real estate; still, where several creditors 
simultaneously levy upon such part, each taking a fraction thereof and 
unitedly taking the whole, and the debtor at the same time or before the 
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levies are recorded conveys away the balance of the pareel, the objection to 
such mode of levying is removed and the levies will stand. 

Littlewood v. Wardwell, 212. 

See AMENDMENT, 3, 9. ATTACHMENT, 1. ATTORNEY AND CLIENT, 2, 3. 
BANKRUPTCY, 3, 4. 

EXECUTORS AND ADMINISTRATORS. 

1. It is competent for a claimant to acknowledge notice of the petition of an 
executor or administrator for the appointment of commissioners under c. 115, 
laws of 1859, or R. S., c. 64, § 51, and for claimant and executor or adminis
trator to acknowledge notice of the time and place of hearing before such 
commissioners; and the fact that this is done, is not of itself proof of fraud 
in the allowance of the claim, and will not affect the validity of the pro-
ceedings. Hall v. Merrill, 112. 

2. The executrix, a residuary legatee, instead of the bond required by the stat
ute .in such case, gave the bond required of an ordinary executor, containing 
conditions not required by the statute of an executor, who is also a residuary 
legatee and omitting an important condition required in such case. It 
imposed burdens upon the executrix. more onerous than the statut~ enjoins, 
and if the additional matter was rejected as surplusage, there "was not 
enough left to meet the requirements of the statute. 

Held, 1. That it could not therefore be enforced as a statute bond. 
2. That it might be sustained as a bond at common law, so as to give 

legal effect to the appointment of the executrix, and to afford security for all 
interested in the estate. 

3. That, as snch, it could only be enforced according to the rules of the 
common law; that the obligors were not subject to the penal provisions of 
the statutes, and were liable only for the actual damages resulting from a 
breach of the conditions of the bond. 

4. That the action could not be maintained in the name of the present 
plaintiff, as the bond was given to his predecessor in office; that the statute 
authorizing the successor of a judge of probate, to whom the bond is given, 
to maintain an action in his own name, applies exclusively to bonds given 
in conformity with the statute. Cleaves, judge, v. Dockray, 118. 

3. The report of commissioners on exorbitant claims appointed under R. S., c. 64, 
§ 51, is final unless appealed from. Rogers v. Rogers, 456. 

4. Neither can such claims, when rejected by the commissioners, be filed in set-off 
in a suit by the estate, as in cases of claims against insolvent estates, under the 
provisions of R. S., c. 66, § 18, that section not being applicable to exorbitant 
claims, as are nine other sections of c. 66. lb. 

5. The sale of property by the survivor of an insolvent partnership, though made 
in accordance with the will of the deceased partner and for the purpose of paying 
partnership debts, is void unless he first qualify himself to administer upon the 
partnership estate by giving the bond required by law and obtaining a license to 
make the sale from a court of competent jurisdiction. Hill v. Treat, 501. 
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6. Where the plaintiff made a contract with the defendant's intestate by which she 
agreed to properly maintain him during his life, and after his death give him 
proper burial, and in consideration thereof was to have all of 'his estate after his 
decease, although she has fully executed the contract on her part, she cannot 
maintain an action at law thereon before the estate is settled. 

Johnson v. Kingsbury, 528. 

7. In such case the pla inti:ff 's remedy is an application to the probate court for a 
decree requiring the administrator, after the settlement of the estate, to pay 
over to her what there may be remaining in his hands. Ib. 

See INSURANCE, 6. PROB.ATE COURT, 2, 4. 

EXORBITANT CLAIMS. 

See EXECUTORS AND ADMINISTRATORS, 1, 3, 4. PROB.ATE COURT, 8, 9. 

EXPRESSION OF OPINION. 

See ExCEP'.J.'IONS, 2, 3, 12. TRIAL, 7. 

FORCIBLE ENTRY AND DETAINER. 

The strfngers of Cataract bridge rested, one end on an abutment in the city of 
Saco, the other on a pier in which the plaintiffs' railroad and the city had 
each an interest but which the plaintiffs were bound to maintain. To these 
stringers, beams were fastened and projected at right angles beyond the 
sides of the bridge. On these beams, outside of the limits of the highway and 
over the east branch of the Saco river and over land in which the plaintiffs 
had no interest, the defendant built, by permission of the city, a shop. The 
city made repairs upon Cataract bridge before and after the erection of the 
shop. Held, that the railroad could not maintain the process of forcible 
entry and detainer against the defendant for a part of their blidge. 

Boston & Maine v. Durgin, 263. 

FORECLOSURE. 

See MORTGAGE, 1. 

FORMER CONVICTION. 

See EVIDENCE, 4. 

FRAUD. 

A court of equity will not set aside a voluntary conveyance as between the 
parties unless on the ground of fraud actual or constructive. 

Sto1>er v. Poole, 217, 
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See ASSIGNMENT. FRAUDULENT CONVEYANCE, 1-4. LIHIT.A.TIONs, STATUTE 
OF, 3. MIST.A.KE, 2. PROMISSORY NOTES, 1. TRIAL, 1. 

TRUSTEE PROCESS, 1. 

FRAUDULENT CONVEYANCE. 

1. A voluntary gift by a husband to his wife, if he be indebted, or by a father 
to his son, is primafacie fraudulent as to creditors. This may be rebutted 
by the circumstances of the case and by proofs. French v. Holmes, 186. 

2. The question whether the gift or conveyance is fraudulent or not is a ques-
tion of fact to be determined by the jur1, lb. 

3. The value of the gift is material as to the question of fraud. It must at 
least be of sufficient value to pay for the expense of its sale by an officer 
on execution. lb. 

4. The wife stands in no worse relation to a gift from her husband as to cred-
itors than would any other donee from him of the same gift. lb. 

See PLEADING, 2. SALE, 2. TRUSTEE PROCESS, 1. 

GENERAL ISSUE. 

See PLEADING, 1. 

GRANT. 

See CORPORATION, 1. DEED, 4. 

HEIR. 

See PROB.A.TE COURT, 1, 2. DEED, 11. DESCENT. 

HORSE-RACING. 

See WAY-DEFECTIVE, l, 2. 

HUSBAND AND WIFE. 

1. The husband is liable for necessaries furnished a wife, who for good and 
sufficient cause has left his bed and board. Thorpe v. Shapleigh, 235. 

2. One cannot furnish articles which are not necessaries and recover a fraction 
of their value because they might have answered the purpose of other arti
cles which would have been necessaries. The articles furnished must be 
necessaries, suitable and proper, regard being had to the condition of the 
parties, else no recovery can be had. 1 b. 

3. Where an action is against husband and wife for a tort committed by the 
wife, the liability of the husband necessarily follows from the existence of 
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the marital relation, and when, by the pleadings, this is not disputed, a 
verdict that the wife is guilty disposes of the whole issue raised by a joint 
plea of not guilty. Ferguson v. Brooks, 251. 

4. The presumption, that in case of tort committed by the wife in the presence 
of the husband the wife acts under coercion, is not conclusive; and when it 
is repelled, the wife is responsible for wrongs done by her in his company. 

lb. 

5. A wife, after being divorced from her husband, cannot maintain an action 
against him for an assault committed upon her during coverture; nor 
against persons who confederated with and assisted him in committing the 
assault. Abbott v. Abbott, 304. 

See DOMICILE, FRAUDULENT CONVEYANCE, l, 4. MARRIED WOMAN. 
PAUPER, 2. 

INDICTMENT. 

The signature of the prosecuting officer is not essential to the validity of an 
indictment. State v. Reed, 127. 

See EVIDENCE. 9. 

INFECTIOUS DISEASES. 

See p AUPER, 1. 

INSOLVENT ESTATES. 

1. Chapter 116, laws of 1873, is a rule for the proceedings of the probate court 
in all cases where the estate was represented insolvent after that act took 
effect; and the probate judge may properly order the sum allowed by com
missioners appointed under c. 115, laws of 1859, to be added to the list of 
claims entitled to dividends upon such· estate, though the commissioners of 
insolvency disallow all the other claims presented, and by reason of such 
disallowance, the estate is able to pay all the debts. 

Hall v. Merrill, 112. 

2. A claim thus allowed by commissioners, under the statute of 1859, in 1867 is 
not barred by any statute of limitations in 1874 ~ and, but for the represen
tation and decree of insolvency upon the estate, the creditor would be enti
tled to execution upon it, under the provisions of R. S., c. 82, § 131, at any 
time before the estate is finally settled in probate court. 1 b. 

8. Commissioners of insolvency have no jurisdiction over preferred claims. Their 
adjudication that a preferred claim is a non-preferred one does not deprive the 
creditor of any right to maintain a suit. S~ate v. Hichborn, 504. 

4. An appeal of a creditor from an adjudication of commissioners of insolvency 
that his claim is a non-preferred one will not be sustained. lb. 

See ASSIGNMENT. EVIDENCE, 7. EXECUTORS AND ADMINISTRATORS, 4. 
TRUST, WITNESS, 2, 
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INSURANCE. 

1. A policy indorsed by the company, "Non-forfeiting life policy," contained 
these terms: "it being understood and agreed that if after the receipt by this 
company of not less than two or more annual premiums this policy should 
·cease, in consequence of the non-payment of premiums, then upon a surren
der of the same, provided such surrender is made to the company within 
twelve months from the time of such ceasing, a new policy will be issued for 
such sum as is proportionate with the annual payments which have been 
made." Held, that the right of the assured in the policy did not depend upon 
the surrender of the policy and the taking out of a new paid up policy. 
The provision that the policy shall cease and determine upon the non-pay
ment of any of the annual premiums, on or before the date specified, cannot be 
construed as defeating the right to recover thereon such proportionate part 
of the amount insured, while there is an express stipulation in the same con
dition that upon such failure of payment, the company will not be liable for 
the whole sum insured, but only for such proportionate part. 

Chase v. Phcenix Life, 85. 

2. Cancellation of tbe policy upon the books of the company without the knowl
edge and consent of the assured cannot affect his rights. Upon a policy, 
like this, distinctly made non-forfeitable in part, by partial non-payment of 
premiums, nothing in the application looking to an avoidance of the policy 
and a forfeiture of premiums by snch non-payment, can be received to work 
such forfeiture. lb. 

3. A stipulation in a policy limiting the time for commencing suit upon it to 
twelve months after the occurrence of the loss, being in conflict with R. S., 
c. 491 § 62, is nugatory. Nor does the setting forth of such a stipulation in the 
declaration, nor the omission to refer to the statute which abrogates it, viti
ate the declaration or indicate a waiver by the plaintiff of his legal rights 
under the statute. Dolbier v. Agricultural Ins. Co., 180. 

I 

4. The declaration contained the following averment of notice of loss: "That 
forthwith after the happening of the said loss and damage,to wit on the [blank] 
day of [blankj A. D. 187 Lblank] he then gave notice thereof to the defendant, 
and as soon thereafterwards as possible, to wit, on the [blank] day of [blankj 
187 [blankl then delivered to the defendant as particular an account of the 
said loss and damage as the nature of the case would admit; which said 
account was signed by the plaintiff, and accompanied by his oath, that the 
same was in all respects just and true, and showed the value of said pro:per
ty, and in what general manner the said building was occupied at the time 
of the happening of the said loss and damage, and the name of the person 
then in actual possession thereof, and when and how the said fire originated, 
so far as the plaintiff knew or believed, and his interest in the said property 
at the time; to which said account was annexed, and therewith delivered, a 
certificate under the hand and seal of a [blank]• nearest to the place of fire, 
to wit, [blank I showing that he, the said justice had examined the circum
stances attending the said fire, and the loss and damage alleged, and was 
acquainted with the character and circumstances of the plaintiff, and verily 
believed that the plaintiff had by misfortune, and without fraud or evil prac-
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tice, sustained loss or damage on the said property to the amount of $350." 
Held, on demurrer, that it was fatally defective, because it did not allege 
either the notice and proofs required by the policy, or those which are 
declared by R. S. c. 49, § 20, to be sufficient. lb. 

5. Declaration held bad on demurrer. See statement of the case. lb. 

6. Where by the terms of an endowment policy it is agreed that in case, after a 
payment of two premiums, the assured ceases to make the payment of addi
tional premiums at the stipulated time, the company shall ''only be liable for 
the payment of a part of the sum insured proportionate with the annual pay
ments made, for which a new policy shall be issued if applied for within 
twelve months," the company are liable during such twelve months for such 
proportionate sum and in case of death within said twelve months, the admin
istrator of the assured may sue for and recover such proportionate sum upon 
due proof of death and notice to the company. 

Dorr v. Phamix Life, 438. 

7. It is not required in such case to surrender the policy and demand a new one; 
for no policy upon the life of a dead man can properly issue. lb. 

8. When a father effects an insurance on bis life, payable to a trustee in trust for 
bis minor child, and dies, the proceeds of the insurance vest in the trustee and 
constitute no portion of the paternal estate, Cables v. Prescott, 582. 

See CARRIERS. PROMISSORY NOTES, 6, 7. 

INTEREST. 

1. When a note is given on time, with interest at the rate of twelve per cent, 
the holder after maturity receiving interest by operation of law and not 
under the contract, is entitled to six per cent only. Duran v. Ayer, 145. 

2. A note payable at a future day with interest greater or less than six per cent, in 
which nothing is said about the rate of interest after maturity, will draw the 
stipulated rate till maturity only, and after that the usual or statutory rate of 
six per cent. Eaton v. Boissonnault, 540. 

3. When it is expressly stated in a note that if it is not paid at maturity, it shall 
thereafter bear interest at a rate named, the rate named is recoverable, although 
it is much larger than the usual or statutory rate. lb. 

4. When a note is made payable at a future day, with interest at the rate of three 
per cent per annum, and nothing is said therein about the rate of interest which 
it shall draw thereafter, if not paid at maturity, it will draw the interest named 
till maturity, and after that the usual or statutory rate. lb. 

5. A note payable at a future day, with interest at two per cent a month, in which 
nothing is said about the rate of interest after maturity, will draw that rate of 
interest till the note matures, and after that only the usual or statutory rate. 

lb. 
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INTOXICATING LIQUORS. 

1. An agent for the sale of intoxicating liquors is not a city or town officer. His 
situation is not an office but an employment, which ceases if not renewed 
at the end of the year. He does not hold over until his successor is chosen, 
by virtue of R. S., c. 3, § 25, nor is the mode of his appointment by§ 27 of 
that chapter, but by c. 27, §§ 26 and 27. State v. Weeks, 60. 

2. Thus, where W. was appointed agent by a majority of the board of mayor 
and aldermen, without the consent of the mayor and against his protest, and 
gave the statute bond which was approved by the majority of the board, 
though the mayor protested against the app~oval and refused to sign the 
certificate: Held, that a complaint againsJ W. for a single sale could not 
be sustained, where the sale was lawful if he was agent. lb. 

3. By R. S. c. 17, §§ 1 and 4, if any person knowingly permits any building or 
tenement owned by him or under his control to be used for the illegal sale 
or keeping of intoxicating liquors, he shall be deemed guilty of aiding in 
the maintenance of a nuisance. Held, that mere knowledge without per
mission was not sufficient; that to constitute the offense, there must be per-
mission or consent as well as knowledge. State v. Stafford, 125. 

4. Where the presiding justice on the trial of an indictment for aiding in the 
maintenance of a nuisance under R. S. c. 17, §§ 1 and 4, instructed the jury: 
"If the government has satisfied you the rooms were used by the persons 
stated in the indictment, and for the purposes therein alleged, with the 
knowledge of the respondent, that is all the government is bound to prove;" 
exceptions to the instructions were sustained. lb. 

5. R. S., c. 80, relating to sheriffs, coroners and constables, provides in § 52: 
"No officer aforesaid shall appear before any court or justice of the peace 
as attorney or advising any party in a suit, or draw any writ, plaint, declara
tion, citation, process or plea for any other person; and all such acts done by 
either of them shall be void." Held, that this section refers exclusively to 
civil proceedings, and does not prohibit sheriffs and deputies from drawing 
complaints under c. 62, § 2, of the acts of 1872. State v. Mccann, 372. 

6. When, in a search and seizure process, the officer to whom the warrant is direct
ed makes a return of a specific search and seizure in pursuance of its mandate, 
evidence is not admissible to show that the search and seizure were made by 
others in his absence and without his knowledge or direction. The state cannot. 
thus contradict the return of its officer. State v. Kenniston, 558. 

7. The proof of a search and seizure by strangers will not suffice as proof of the 
search and seizure returned by the officer as ma.de by him, when in fact he made 
none nor directed the making of any. lb. 

See EVIDENCE, 4. PLEADING, 8. TRIAL, 8. 

JOINT LIABILITY. 

See BANKRUPTCY, 1. BOND, PROMISSORY NOTES, 3. 
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JUDGMENT. 

See AMENDMENT, 7. ATTACHMENT, 5. ATTORNEY AND CLIENT, 1. BANK
RUPTCY, 4. DEMURRER, 1. 

JUDICIAL DISCRETION. 

See AMENDMENT, 5-8. COSTS, 1. EXCEPTIONS, 7. PROMISSORY NOTES, 4. 
TRIAL, 1, 13, 15. 

JURISDICTION. 

See CERTIORARI, 4, 6. INSOLVENT ESTATES, 3. POOR DEBTOR. 

JURORS. 

1. The provisions of R. S., c. 106, § 8, which requires that venires for grand 
jurors, to serve at the supreme judicial court, shall be issued forty days at 
least before the second Monday of September annually, is directory merely 
to the clerk of the court in the matter of time, and not a limitation on his 
power to issue. State v. Smith, 328. 

2. A venire issued after the expiration of the time named in the statute, but in 
season for service by the proper officer in accordance with the provisions of 
the statute, is valid. lb. 

See ABATEMENT, 2, 3. TRIAL, 11. 

LANDLORD AND TENANT. 

1. Where a tenant at will occupies a house of his own on the land of another and 
does not remove it within a reasonable time after his tenancy terminates, and 
after notice and request to do so, the owner of the land will not be a trespasser 
for entering and taking possession of the house. Sulli1'an v. Carberry, 531. 

2. An action lies by a tenant of a store, being the lower story of a building, against 
a landlord who has the care and control of the upper stories, for an injury to 
his goods, caused by the rain descending through the roof down upon the store 
below, if the accident happens through the negligence of the landlord in his 
management of the part of the building under his own control. 

Toole v. Beckett, 544. 

LAW AND FACT. 

See EVIDENCE, 4. FRAUDULENT CONVEYANCE, 2. PROMISSORY NOTES, 7. 
TRIAL, 1-4. 

LEVY. 

See AMENDMENT 9. EXECUTION. 
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LlEN. 

1. A lien for stumpage due upon logs is not discharged by the fact that the per
son having the lien takes from the general owner of the logs the negotiable 
notes of a third party payable to himself (the lien-holder), he giving at the 
time he took them a receipt containing the provision that the notes should 
not be regarded as a payment of the stumpage, unless paid. 

Prentiss v. Garland, 345. 

2. Although such notes were given by a party in payment of the purchase of a 
portion of the logs from the general owner, and that fac1l was known to the 
person having the lien, his taking such notes conditionally would not be a 
waiver of his lien upon another portion of the logs not included in the sale 
of those for which the notes were given. lb. 

3. The person thus taking such notes does not convert them to his own use, so 
as to make them an absolute instead of a conditional payment of stumpage 
by agreeing with the makers of the notes to compromise them for a sum less 
th~n the amount due thereon, upon a condition which has not happened; 
even though the notes were by the holders indorsed and deposited with a 
third person to be surrendered to the makers when such conditional agree-
ment should be consummated. lb. 

4. When one has a lien on logs for supplies until paid, and the debtor pays them 
with his own means, taking a receipt in full, the creditor's lien is thereby dis
charged and a subsequent transfer of his extinguished interest will convey no 
rights. Kennedy v. Jones, 538. 

See ATTACHMENT, 5. BANKRUPTCY, 3, 4. EVIDENCE, 8. PROMISSORY 

NOTES, 2. 

LIMITATIONS, STATUTE OF .. 

1. The plaintiff having a claim against the defendant for balance of account, 
the last item of which would be barred by the statute of limitations on Sep
tember 3, 1874, commenced a suit thereon on the second of the same Septem
ber, returnable at a term of the supreme judicial court to be holden on the 
first Tuesday of December ensuing, retained the writ till the day preceding 
the last day of service, when he sent it by mail to a deputy sheriff in another 
town, where, in the ordinary course of mail, it would arrive on the day of 
its transmission; but it did not reach the deputy in season for service. 
Held, that the failure of service was not the result of unavoidable accident, 
within R. S., c. 81, § 87. Marble v. Hinds, 203. 

2. The writ first sued out was for a balance of account for $75. The second suit 
was for an account, the items of which amounted to $223.57, but no credit 
was given. Held, that the second suit was not an action for the same 
demand as was first sued, within§ 87. lb. 

8. The defendant procured the surrender of his note by fraud without payment. 
Held, 1. The plaintiff can maintain an action of tort for the fraud, and the 

statute of limitations commences to run from the discovery of the fraud or the 
time when the plaintiff may discover it in the use of due diligence. 
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2. If the defendant by the fraud, procured money or its equivalent, the 
plaintiff may waive the tort and maintain an action for money had and received, 
and the same rule of limitation applies that is applicable to an action of tort. 

8. Procuring the surrender of his note for money then overdue without 
payment was procuring the equivalent of money. 

Penobscot Railroad v. Mayo, 470. 

See INSOLVENT ESTATES, 2 . 

• LOGS. 

See CONTRACT, 8. CORPORATION, 2. EVIDENCE. 8. LIEN, 1, 2, 4. 

MAIL CONTRACT. 

See CONTRACT, 6, 7. 

MARRIAGE. 

See PAUPER, 6. 

MARRIED WOMAN. 

The ancient doctrine of the common law, that a married woman cannot be a 
trespasser by prior or subsequent assent, is so far modified by our statutes 
giving them the power to manage and control their own property, that as to 
all aets done in their name and behalf for the enforcement of their supposed 
rights in such property, they are responsible, like other parties not under 
disability, for what they authorize or ratify. Ferguspn v. Brooks, 251. 

See HUSBAND AND WIFE, 1-5. 

MASTER AND SERVANT. 

See RAILROAD, 11. TROVER, 

MATERIAL ALTERATION. 

See PROMISSORY NOTES, 9, 10. 

MISTAKE. 

1. To obtain relief on the ground of mistake, it must appear in the bill what it 
is th:J,t is relied upon; and the proof must follow the allegation, so that the 
court may know precisely what is asked and what is the relief sought. 

Stover v. Poole, 217. 

2. A mistake in law is not sufficient to set.aside a conveyance unless it occurs 
under such circumstances that fraud, imposition or improper influence may 
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be inferred or to prevent intolerable injustice; and the mistake must appear 
from the strongest and most satisfactory proof. 11:,. 

3. To justify the reformation of a bond which has been assigned to a bona.fide 
holder, for a valuable consideration, not only must the alleged 'error be 
proved, but it must also be proved that the assignee had notice of the error 
at the time of the assignment. Foster v. Kingsley, 152. 

4. Thus, where a bond was erroneously written so that the maker by its terms 
obliged himself to give a good title to an unincumbered estate, when the 
understanding of the parties was that he should give a good title of his 
interest only as mortgager; held, that while the bond might be reformed aa 
between the original parties, yet after its assignment to a third party with
out notice, a court of equity would not interfere to reform it; held, also 
that notice of the existence of a mortgage upon land is not notice that a 
bond by the owner of the equity of redemption, to convey the land by deed 
of warranty, is of necessity erroneously written. lb. 

See TROVER. 

MONEY. 

See LIMITATIONS, STATUTE OF, 3. MORTGAGE, 5. 

MONUMENT .. : 

See DEED, 9. 

MORTGAGE. 

1. A mortgagee entering the mortgaged premises peaceably and openly under 
R. S., c. 90, § 3, must continue in the possession the three following years to f 

effect a valid foreclosure. c. 90, § 4. Jarvis v. Albro, 310. 

2. The lapse of twenty years after a debt secured by a mortgage becomes pay
able is sufficient evidence of payment in the absence of any countervailing 
considerations. But this presumption of payment may be rebutted. lb. 

3. A lease from a mortgagee received by a mortgager more than twenty years 
after the maturity of the mortgage debt is not admissible to rebut the pre
sumption of payment to affect the rights of a subsequent mortgagee. lb. 

4. Where, in a writ of entry, both parties claim under different mortgages from 
the same grantor, held, that the evidence of the defendant that the mort
gage and note, under which he claims, came into his hands as residuary leg
atee from six to ten years after the note was overdue, and that nothing had 
been paid on the note after he received it, with the production of the note 
and mortgage, is not sufficient to rebut the (twenty years') presumption of 
payment. lb. 

5. A mortgage by a railroad company of "all its right, title and interest in an<l 
to all and singular its property real and personal, of whatever nature and 
description, now possessed or to be hereafter acquired, including all its 
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rights, privileges, franchises and easements," cannot be regarded, at law, 
as including money earned by the road in carrying freight for an express 
company under a contract entered into by the express company with the 
railroad company after the mortgage was made. 

Emerson v. E. & N. A. Railway, 387. 

6. Nor does it make any difference that the mortgagees took possession of the 
road and demanded the money of the express company while unpaid. lb. 

7. The mortgagees would be entitled to so much as was earned under the con
trac'fi\after they took possession of the road; and possession having been 
taken after the services were commenced and before they were completed, 
for which an instalment would be due from the express company, the pay
ment afterwards due could be apportioned between the railroad corporation 
and its mortgagees. lb. 

8. An agreement that a mortgager may retain possession of the mortgaged property 
until breach of condition, is not implied from a conditional clause in the mort-: 
gage, which requires the mortgager to furnish a comfortable home for the 
mortgagee and to furnish him necessaries and support during his natural life. 

Mason v. Mason, 546. 

9. An action for the possession of land by a mortgagee cannot be defeated by 
showing that nothing was then due upon the mortgage, unless the entire con-
ditions of the mortgage have been satisfied and performed. lb. 

See MISTAKE, 4. RAILROAD, 9-11. SALE, 3. TRUSTEE PROCESS, 1. 

MURDER. 

See TRIAL, 11 . 

NAVIGATION. 

See CORPORATION, 2. SEWERS, 1, 2, 4, 5. SHIPPING, 1-6. 

NECESSARIES. 

See HUSBAND AND WIFE, 1, 2. MORTGAGE, 8. PAUPER, 1. 

NEGLIGENCE. 

See LANDLORD AND TENANT, 2. 

NEW TRIAL. 

1. A verdict will not be set aside, on the ground that it is against evidence, 
unless it is clearly so. Maynell v. Sullivan, 314. 

2. A new trial will not be granted, on the ground of newly discovered evi
dence, unless due diligence was used to discover the evidence before the 
~~ A 
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3. A new trial will not be granted, upon the ground that the party moving for 
it was taken by surprise at his adversary's evidence, unless due diligence 
was used to guard against the surprise; nor unless relief was sought at the 
earliest opportunity. lb. 

4. Thus, if a party is taken by surprise at hisfn.dversary's evidence, his first 
duty is to move for a postponement or continuance; and if, instead of this, 
he elects to let the case go to the jury, and thus takes the chance of a verdict 
in his favor, he cannot afterward make the surprise the ground for a new 
~~ Th 

5. A verdict will not be set aside as excessive unless it is clearly so; that the 
court fears it is too large is not sufficient. Butler v. Bangor, 385. 

6. A new trial was not granted, where the evidence was conflicting and the cause 
left to the determination of the jury under a clear and impartial charge. 

Hunter v. Heath, 507. 

7. A new trial, on the ground of newly discovered evidence, which, though impor
tant, would not be likely to change the result, will not be granted where the 
evidence if sought for could have been as readily obtained before the trial 
as after. lb. 

NON-FORFEITING LIFE POLICY. 

See INSURANCE, 1, 2. 

NONSUIT. 

See EXCEPTIONS, 7. 

NOTICE. 

See ATTACHMENT, 2. ATTORNEY AND CLIENT, 5. EVIDENCE, 1. EXECUTORS 
AND ADMINISTRATORS, 1. INSURANCE, 6. LANDLORD AND TENANT, 

1. MISTAKE, 3, 4. PAUPER, 3, 4. RAILROAD, 10. USAGE, 1, 2. 

NUISANCE. 

See EVIDENCE, 9. INTOXICATING LIQUORS, 3, 4. SEWERS, 3, 4, 6. 

OATH. 

See CERTIORARI, 7. 

OFFICER. 

See ACTION, 1. AMENDMENT, 3, 4, 9. ATTACHMENT, 3, 5. ATTORNEY AND 
CLIENT, 2--4. BANKRUPTCY, 4. INTOXICATING LIQUORS, 

1, 2, 5-7. LIMITATIONS, STATUTE OF, 1. 
TOWN. TROVER, 

• 
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OFFICER'S RETURN. 

See AMENDMENT, 3, 9. ATTACHMENT, 2. ATTORNEY AND CLIENT, 3. 
EVIDENCE, 1. INTOXICATING LIQUORS, 6, 7 . 

• 
OYER. 

See AMENDMENT, 2. 

PAID UP POLICY. 

See INSURANCE, 1. 

PARTITION. 

See DEED, 6-10. 

PARTNERSHIP. 

1. Eames delivered J. S. his horse with this bill of sale: "In consideration of 
• . . dollars paid me by J. S. I have sold him one-half of my horse. Said 
J. 8. to keep and handle the horse; I to pay one-half the expenses and to 
receive one-half the profits. My part of keeping to be $2.50 per week." 

Held, 1. That this bill of sale made them part owners, but not partners. 
2. That in addition to the stipulated price for keeping, Eames was liable pro 

rata for the expense of "handling." 
3. That neither party had the right to sell the animal, mortgage him or incur 

expense for his support upon the credit of both, as he might if there had been 
a partnership. 

4. The stipulated sum for keeping was payable absolutely, profits or no 
profits, and recoverable in assumpsit. Chapman v. Eames, 452. 

2. A partner has no right to draw a firm order on a debtor to the firm in payment 
of his own private debt, without the assent, express or implied, of his co-
partner. B_lodgett v. Sleeper, 499. 

3. But the money received on such order cannot be recovered in the name of the 
firm. lb. 

4. Whether, in such case, an action at law could be maintained in the name of the 
innocent partner; and, if it could, whether the writ could be amended under 
Stat. 1874, c. 197, qucere. lb. 

See BANKRUPTCY, 2. EXECUTORS AND ADMINISTRATORS, 5. 
REPLEVIN, 4. 

PART OWNERS. 

See p ARTNERSHIP' 1. 
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PATENTS. 

If a patentee, in consideration of a royalty, grants to another a license to use 
his patent, who uses it, the patentee's right being in litigation and that fact 
known to the licensee, he not having been interfered with, cannot plead in 
defense that the invention was not new nor. that the patentee was not the 
first inventor. Jones v. Burnham, 93. 

PAUPER. 

1. R. S., c. 14, § 1, provides for furnishing nurses and necessaries to an infected 
person, at his charge if able, otherwise, that of the town to 
which he belongs. Held, that the phrase, "at the charge of . the town to 
which he belongs," means the town where he has his pauper settlement and 
not the town where he might happen to reside at the time. Held, also, in a 
case submitted to the law court, where the charges were $176, and the sick 
person, a widow, had $600, in available personal securities, that she was 
"able" within the meaning of the statute. Hampden v. Newburgh, 370. 

2, The Act of 1873, c. 119, declares "that to constitute pauper supplies, under the 
laws of this state, such supplies shall be applied for in case of all adult persons 
of sound mind, by such persons themselves, or by some person by them duly 
authorized; or such supplies shall be received by such persons, or by some 
person duly authorized by them, with a full knowledge that they are such sup
plies.'' Held, that the wife is a competent person to make application for 
supplies for herself and children, without previous authority from, or a subse-
quent ratification by, her husband. Sebec v. Foxcroft, 491. 

3. For every new action for pauper supplies furnished by a town, a new prelim-
inary notice must be given. East Machias v. Bradley, 533. 

4. This rule held to apply where a former action for other supplies, between the 
same parties, after notice, was settled by payment therefor and an entry of 
neither party. lb. 

5. The fact that after the pauper was furnished with supplies by the plaintiffs 
she recovered a judgment for wages due her at the time from the person 
with whom she was then living, is not admissib°Ie in evidence to show that 
she was not in distress and need of relief when the supplies were furnished. 

Appleton v. Belfast, 579. 

~. The statutory provision, that the settlement of a person shall not be affected 
by a marriage procured by town agents or officers for the purpose of chang
ing such settlement, applies to all cases where the suit is for supplies fur
nished after the statute was passed, although the marriage took place 
before the date of the statute; and the statute is not, on that account, uncon-
stitutional. lb. 

See AMENDMENT, 7. EVIDENCE, 10. 

PAYMENT. 

1. In the absence of any agreement or understanding to the contrary, the items of 
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an account annexed to a writ are not regarded as an entirety ; and if the ver
dict includes no part of an illegal item, but is based wholly upon such as are 
legal, it will not be against law. Brown v. Burns, 535. 

2. Goodwin v. Clark, 65 Maine, 280, affirmed. lb. 

3. The consent of the debtor once given to app]y payments to an illegal item can 
not be revoked by the defendant, after the application is so made, without the 
consent of the plaintiff. lb. 

4. Phillips v. Moses, 65 Maine, 70, affirmed. lb. 

See ACTION, 3. ATTORNEY AND CLIENT, 2. LIEN, · 1, 3. LIMITATIONS, 

STATUTE OF, 3. MORTGAGE, 2-4, 7. PROBATE COURT, 4. 

PETITION. 

See BANKRUPTCY, 2. CERTIORARI, 1, 2, 4-7. PROB.A.TE COURT, 5. 

PLAN. 

See DEDICATION, 1, 2. 

PLEADING. 

1. In a writ of entry, the general issue admits the premises are in the posses-
sion of the tenant. Gammon v. Huff, 184. 

2. In an action under R. S., c. 113, § 51, to recover a penalty for fraudulent 
transfer, where the kinds and quantity of property are specifically described, 
and more of it than "double the amount of the creditors' demand" is not 
exempt from attachment and seizure, it is not necessary to allege, totidem 
verbis, that the property is liable to attachment or seizure on execution. 

Wentworth v. Hinckley, 368. 

3. In describing the offense, where the chapter and section on which the 
action is based is referred to, it is not necessary to conclude "contrary to 
the form of the statute." lb. 

4. A form of declaration held sufficient on demurrer. lb. 

5. The declaration alleges that the plaintiff, an officer, attached property and deliv
ered it to the defendants, and that thereupon the defendants executed and 
delivered to the plaintiff an agreement, the declaration then setting out the 
agreement in its exact words and figures, but not according to its legal effect, 
and it is then averred that the defendants became liable thereby to return the 
property on demand or to indemnify the plaintiff. Held, on special demurrer, 
that the declaration was bad in point of form. No promise, but only the 
written evidence of a promise, is alleged. Bean v. Ayers, 482. 

6. The error is not cured by the allegation that the defendants thereby became 
liable to return the property. This is an averment of law and not of fact. It 
is the plaintiff's conclusion or inference of law from the facts previously 
alleged. lb. 



. INDEX. 647 

7. Every traversable fact in the declaration should be set out as having occurred on 
some particular day, month and year, and directly and clearly, leaving nothing 
to inference. Gilmore v. Mathews, 517. 

8. Under the statute of 1872, c. 63, § 4, giving actual and exemplary damages to a 
wife for injuries by an intoxicated husband, against persons contributing to the 
intoxication, actual damages to person or property or means of support, must 
be alleged and proved before the plaintiff can recover for exemplary damages; 
and withont such actual damages, the action cannot be sustained. lb. 

See ABATEMENT, 1-3. AMENDMENT, 1, 2, 7, 8. BASTARDY. COSTS, 1. 
DEMURRER, 1, 2, HUSBAND AND WIFE, 3. INSURANCE, 4, 5. 

PAYMENT, 1. PROCESS. PROMISSORY NOTES, 3, 4. 
TAX, 6. TRI.AL, 15. VENUE. 

PLEDGE. 

See EQUITY, 2-5. SALE, 1-3. TRUSTEE PROCESS, 1. 

POOR DEBTOR. 

An allegation in the citation, that the debtor was arrested on the execution by 
a deputy of the sheriff of Somerset county, is sufficient to give jurisdiction 
to justices of the peace and of the quorum for that county. It will be pi.·e
sumed that the arrest was made within the jurisdiction of the officer . 

. Emery v. Brann, 39. 
See AMENDMENT, 2. CERTIORARI, 1. 

POST-OFFICE. 

See CONTRACT, 6, 7. LIMITATIONS, STATUTE OF, 1. 

PRACTICE. 

See CERTIORARI, 1, 2, 8. EQUITY, 1, 2. INSOLVENT ESTATES, 1. 

PREFERRED CLAIMS. 

See INSOLVENT ESTATES, 3. 

PRESUMPTIONS. 

See ATTORNEY AND CLIENT, 5. HUSBAND AND WIFE, 4. MORTGAGE, 2__., 
POOR DEBTOR. 

PRINCIPAL AND AGENT. 

See ATTORNEY AND CLIENT, 4. INTOXICATING LIQUORS, 1, 2. 
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PRINCIPAL AND SURETY. 

The consent of the surety to the release of the principal prevents such release 
operating as a discharge of the surety. Osgood v. Miller, 174. 

See PROB.A.TE .COURT, 5. PROMISSORY NOTES, 5. 

PROBATE COURT. 

1. The heirs of the intestate have no right to appeal from the decree of the 
judge of probate accepting the report of commissioners under c. 115, of 
the statutes of 1859. (R. S. c. 64, § 51.) Burrows v. Bourne, 225. 

2. Neither can they appeal in the name of the administrator, without his 
knowledge and consent, or against his will. lb. 

3. Such appeal is not valid. lb. 

4. A payment made in accordance with an accepted report of the commis
i;;iuners is properly allowed in the account of the administrator, notwith7 

standing an invalid and unauthorized appeal has been taken by the heirs 
at law in the name, but without the knowledge or consent and against 
the will, of such administrator. lb. 

5. A surety upon a probate bond cannot sustain an appeal from a decree of the 
judge of probate settling the account of his principal; or upon a petition 
requiring such principal to charge himself in account with assets alleged to 
have come to his hands or interest thereon. Tuxbury'f .Appeal, 267. 

6. Such appeal, where one is to be made, must be taken in the name of the 
accounting principal, who is the person directly affected by the decree. 

lb. 

7. Woodbury v. Hammond, 54 Maine, 332, affirmed. Ib. 

8. The report of commissioners on exorbitant claims appointed under R. S., 
c. 64, § 51, is final unless appealed from. Rogers v. Rogers, 456. 

9. Neither can such claims, when rejected by the commissioners, be filed in 
set-off in a suit by the estate, as in cases of claims against insolvent estates, 
under the provisions of R. S., c. 66, § 18, that section not being applicable 
to exorbitant claims, as are nine other sections of c. 66. lb. 

See INSOLVENT EST.A.TES, 1, 2. 

PROCESS. 

Where a respondent in a criminal process, appears generally and pleads not 
guilty to the complaint, he thereby waives all objections to matters of form 
in the warrant. State v. Regan, 380. 

PROMISSORY NOTES. 

1. Where a promissory note was given by a mother for an injury to the plaintiff 
by her son, and one of the defenses was that the plaintiff falsely and fraud
ulently exaggerated the extent of the injuries received, and the presiding 
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justice instructed the jury "that the mere magnifying of the injuries would 
not of itself defeat the note, but if the defendant falsely, fraudulently, 
deliberately, misrepresented as to the extent of his injury, and as to the 
magnitude of his claim, it would discharge the defendant;" Held, on excep
tion, that the instruction correctly stated the law. 

Thompson v. Hinds, 177. 

2. The plaintiff having property of a third person in his hands subject to a lien 
in his favor, at the request of said third person, passed it over to the defend
ant, taking his note therefor, payable to himself, to secure the same lien. 
Held, that the note takes the place of the property for which it was given, and 
that when the lien is discharged it becomes absolutely the property of such 
third person, and that the plaintiff cannot maintain an action on it for his 
own benefit. Bean v. Dolli.ff, 228. 

3. It is proper to declare upon a joint and several note signed by the defendant 
as surety for an individual Qr a copartnership, as the note of the defendant, 
in a several action against him, without setting out the joint contract also, 
and without taking notice of the suretyship, or copartnership between the 
principals. Bank of Biddeford v. McKenney, 272. 

4. After the general issue pleaded and joined it was competent for the presid
ing justice in his discretion to allow the plaintiff leave to amend without 
terms by describing the note as a joint and several note, and averring that 
the defendant promised the plaintiff by the name of the First National 
Bank. lb. 

5. The bank became a party to the statute ai;;signments made by the 
principals for the benefit of their creditors, at the request of the defend
ants, and under a stipt;tlation that the bank should not be held thereby 
to release any right as against the defendants, the defendants at the 
same time agreeing to pay the balance of the notes over and above -the 
amount of dividends received under the assignments with eight per cent. 
interest. 

Held, that by such an arrangement the notes are not discharged as against 
the sureties, nor the right of action suspended, but suits thereon may be 
maintained against them without waiting for the adjustment of the assign-
ment accounts. lb. 

6. The maker of a premium note given to a mutual insurance,company for the 
nominal premium upon an open policy executed to cover such risks as may 
be afterwards indorsed thereon, is liable to the company on such note only 
to the amount of the actual premiums upon risks assumed by the company 
and indorsed thereon. Maine lns. Co. v. Stockwell, 382. 

7. Where a premium note for an open policy is given after the organization of 
the plaintiff corporation and after applications for insurance to the amount 
required by its charter to authorize the issuing of policies, by one of the 
original subscribers, who had paid his former note, given for the purpose of 
starting the company in business and for the better security of those con
cerned, it is for the jury to determine whether the note thus subsequently 
given is for an ordinary open policy, or for " the better security of those 
concerned." lb. 
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8. If a bankrupt, who is the payee of a negotiable bill or note, sells the same with
out iudorsement before and indorses it after bankruptcy, such indorsement wil 1 
enable the holder of the note to maintain an action upon it in his own name. 

Hersey v. Elliot, 526. 

9. An alteration of a note for $500, to one for $400 is a material alteration and, if 
made without the consent of the signer or indorser, will constitute a good 
defense to his liability on the note. Hewins v. Cargill, 554. 

10. The defendant, taking upon himself the burden of proof, may defend by prov
ing a material alteration of the contract declared on without making the affi-
davit and giving the notice prescribed by Rule X of this court. lb. 

See AMENDMENT, 1. INTEREST, 1-5. LIEN, 1-3. LIMITATIONS, STATUTE 

OF, 3. MORTGAGE, 4. SET-OFF. 

QUITCLAIM. 

See DEED, 11. 

RAILROAD. 

1. The declaration stated that the plaintiff being in a narrow fenced lane 
leading to the crossing over the defendants' railroad, and distant about two • 
and a half rods from its track, and perceiving the defendants' train forty 
rods from, but approaching the crossing, he being distant seven rods there-
from, attempted to cross the track before the train should reach it; that his 
attempt was unsuccessful, and that he was injured. Held, on demurrer to 
the declaration, that on the plaintiff's statement of facts he was not in law 
entitled to recover. Grows v .. Maine Central, 100, • 

. 2. A railroad ticket with the words "Portland to Boston" imprinted on it, pur
chased in Portland under no contract other than what is inferable from the 
ticket itself, does not entitle the holder to a passage in a direction the 
reverse of that indicated on the ticket. Keeley v. Boston & Maine, 163. 

3. A ticket with the words "Portland to Boston" on it does not entitle the 
holder to a ride from Boston to Portland, although the holder has been per
mitted to tak'1such rides on similar tickets over the same railroad before, 
and a conductor on another train at another time on the same road gave 
his opinion to the holder that the ticket would be good for a passage either 
w~ Th 

4. A railroad company is not obliged to carry :,is baggage the trunk of one who 
does not go by the same train. Upon receiving the trunk of such person to 
be forwarded it is received as freight, and the duties and liabilities of a com
mon carrier attach, with the right to a reasonable compensation for trans
portation. Wilson v. Grand Trunk, 56 Maine, 60, and 57 Maine, 138, affirmed. 

Graffam v. Boston & Maine, 234. 

6. The statute of 1873, c. 95, embraces all the subject matter of R. S., c. 51, § 8, 
so far as it relates to applications for an increase or decrease of damages for 



INDEX. 651 

land taken for railroad purposes; and is therefore the only statute in force 
. providing for appeals in that respect. Knight v. Aroostook Railroad, 291. 

6. Held, The proceedings in this case, depending for their validity upon the 
earlier statute, are without authority in law. The verdict must be set aside 
and the proceedings of ai,peal quashed. Ib. 

7. A railroad corporation is not liable for damages in an action by a proprietor, 
over whose land the road is lawfully located, for an injury to his premises 
caused by the road-bed preventing the accumulations of surface water from 
passing where they were accustomed to flow. 

Morrison v. Bucksport & Bangor, 353. 

8. The statute which gives a right of action to "those injured" for the neglect 
of railroad companies to observe the conditions of construction imposed upon 
them in crossing highways, refers to damages sustained by towns, counties 
and turnpike corporations and not those suffered by individuals on account 
of the flow of surface water being obstructed thereby. lb. 

9. A mortgagee, out of possession, whose mortgage is recorded, should be made 
a party to proceedings instituted by a railroad company before county com
missioners to ascertain the damages of land owners for land taken for its 
road. Wilson v. E. & N. A. Railway, 358. 

10. Where no notice is given to the mortgagee, and the damages are awarded 
and paid to the mortgager, the mortgagee may recover therefor in an action 

• of trespass against the company by virtue of the provision of R. S., c. 51, 
§& Th 

11. A railroad corporation is not liable to the forfeiture imposed by statute for the 
benefit of the widow and children of a person whose life is lost by the negli
gence of servants or agents employed in operating the road, if, at the time of 

. the accident, the mortgagees of the corporation were in possession of the road 
and had its exclusive management and control. 

State v. E. & N. A. Railway, 479. 

See CONTRACT, 1-7. DAM~GES, 3. FORCIBLE ENTRY AND DETAINEE, 

LIMITATIONS, STATUTE OF, 3. MORTGAGE, 5-7. TRUSTEE 

PROCESS, 4, 5. 

REAL ACTION. 

In a real action the demandant can recover only on the strength of his own title 
and not on the weakness of that of the tenant. Hunter v. Heath, 507. 

See DEMURRER, 1. PLEADING, 1. 

REAL PROPERTY. 

1. The legal title to land was in the defendant wife, and the equitable interest in 
the plaintiffs, except a portion of a certain value to be assigned to her by a 
master. Held, that the barn erected on the premises in controversy, during the 
pendency of the suit, became a part of the realty, and, it not appearing that it 
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was erected by the wife, was properly included in the appraisal, by the master, 
of the premises set-off to the plaintiffs. Sampson v . .Alexander, 523. 

2. If one, who has title by deed to a part of a lot designated by a certain number and 
range, includes in his close surplus land adjoining and holds possession of it 
long enough to acquire an absolute title, either by agreement with coterminous 
proprietors as to the location of the line, or otherwise, such land becomes to all 
legal and practical intents and purposes a part of the lot, and a trespasser upon 
it cannot complain that it is so described. Woodward v. Robinson, 565. 

See ATTACHMENT, 1. DEED, 8. 

RECEIPTOR. 

See ATT .A.CHMENT, 3-5. B.A.ILMENT. 

RECORD. 

See AMENDMENT, 4, 9. CERTIORARI, 1, 2, 5, 7. DEED, 13. EVIDENCE, 4. 
SCHOOL-DISTRICT, 3. 

RECOUPMENT. 

See SET-OFF. 

REFORMATION. 

See :MIST.A.KE, 3, 4. 

REGISTRATION. 

See ATTACHMENT, 2. DEED, 12, 13. 

RELIEF. 

See EQUITY, 1. MIST.A.KE, 1. 

REMEDY. 

See ASSIGNMENT, .EQUITY, 2. EXECUTORS .A.ND Am.UNISTRATORS, 7. T.Ax, 5. 

,RENTS AND PROFITS. 

See WILL, 4. 

REPLEVIN. 

1. Where the defendant in replevin with the gene1·al issue pleads also propert7 
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in himself and in third parties whose bailiff he is, avows the taking and 
demands a return, it is not necessary for the plaintiff to prove a demand for 
the goods previous to suing out the writ of replevin. 

Lewis v. Smart, 206. 

2. Seaver v. Dingley, 4 Maine, 306, reaffirmed. lb. 

1 
3. After a trial upon the question of property in the goods presented by such 

pleadings, the defendant cannot be heard to complain of alleged errors and 
defects in instructions given as to what would constitute a demand and 
refusal. Such instructions are immaterial. lb. 

4. As a general rule, replevin does not lie by one partner against his co partner 
for partnership property. Crabtree v. Clapham, 326. 

5. Where the plaintiff in such action~is defeated, a return of the property must 
be ordered, and the defendant is entitled to recover damages for the deten
tion in proportion to the extent of his ownership in the property replevied. 

lb. 

REQUEST FOR INSTRUCTION. 

See TRIAL, 9. 

RETURN. 

See REPLEVIN, 5. 

REVERSE RIDE. 

See RAILROAD, 2, 3. 

REVIEW. 

1. A review will not be granted for the mere purpose of affording a judgment 
debtor time and opportunity to prosecute a cross-action to final judgment. 

2. The power of the court to grant reviews given in R. S., c. 89, § 1, is limited 
to the causes therein enumerated. Pierce v. Bent, 404. 

REVOCATION. 

See ATTORNEY AND CLIENT, 5. PAYMENT, 3. 

SALE. 

1. If C. delivers his oxen to T. as a pledge to secure payment of a note, and T. 
afterwards permits them to remain in C.'s possession to be re-delivered if C. 
does not pay the note in a week, a subsequent purchaser of C. within the 
week, without fraud against T., acquires a valid title against him. 

Mosher v. Smith, 172. 
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2. If there is no delivery from C. to T., and the transaction between the parties 
is an agreement merely that the oxen shall be held as security, to be taken by 
T. in case of failure to pay the note, then T. takes no title and ~annot con
test the title of a subsequent purchaser, though his purchase was fraudulent. 

lb. 

3. Property, in the possession of a vendee who is not to become the owner of the 
title until he has fully paid for the same, may, at any time before the price is 
wholly paid, be mortgaged by the vendor to another person, and such person 
will acquire a title to the property thereby superior to that of the conditional 
vendee. Everett v. Hall, 497. 

4. When a sale once made and perfected is to be rescinded, the same formalities 
are required to revest the property in the original vend0r, as were necessary to 
pass the title from him to the vendee. Kennedy v. Jones, 538. 

See B.A.ILMENT. Us.A.GE, 1. 

SCHOOL-DISTRICT. 

1. Where the warrant for the meeting of a school-district regularly called and 
holden, and the votes passed at that meeting, taken as a whole, unmistakably 
show that the district have designated a certain lot of land adjoining the one 
occupied by their existing school-house to be used in connection with it as 
a school-house lot for the erection of a new school-house, and the owner of 
the land refuses to sell the same, the selectmen may lawfully lay it out for a 
school-house lot under R. S. c. 11, § 33, and appraise the damages therefor; 
and on payment or tender of such damages the district may take and hold 
the same for the purpose of erecting and maintaining a school-house there
on, notwithstanding the vote of the district to which the municipal officers 
refer in the laying out of the lot speaks of an enlargement of their present 
school-house lot, and the notice given by said selectmen to the land owner 
speaks of laying out a lot for school-house and play grounds. 

Cousens v .. School-district, 280. 

2. When the district has previously designated the lot by metes and bounds 
and has applied to the owner to sell the same, and he has refused, the select-
men may appraise the damages at the time they lay out the lot. lb. 

3. The proper place to record the return of such laying out and appraisal is on 
the district records, and not on those of the town-clerk. lb. 

4. Where the lot is laid out for a school-district, the town has no interest in it, 
and the provisions of R. S., c. 18, § 20, for a return to the town-clerk, and 
action thereon by the town as in case of town ways are inapplirable. lb. 

See ACTION, 1-3. 

SCHOOL-HOUSE. 

See SCHOOL-DISTRICT, 1. 
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SEARCH AND SEIZURE. 

See INTOXICATING LIQUORS, 6, 7. 

SEIZURE. 

See BANKRUPTCY, 3, 4. 

SERVICE. 

See LIMITATIONS, STATUTE OF, 1. TRUSTEE PROCESS, 4, 6, 7. 

SET-OFF. 

The plaintiffs lent the defendant money and took his note therefor with a United 
States bond as collateral security. After the note was payable and before it 
was paid, the bond was stolen from the bank. Held, that the defendant could 
not legally file his claim for the value of the bond in an action against him upon 
the note, nor could he avail himself of the claim as a defense by way of 
recoupment. Winthrop Bank v Jackson, 570. 

See EXECUTORS .AND ADMINISTRATORS, 4. PROB.ATE COURT, 8, 9. 

SEWERS. 

1. Under R. S. 1857, c. 16, §§ 2 and 3, as amended by chap. 153 of the public 
laws of 1860, the municipal officers of ~he city of Portland had the right to 
construct the sewer in question with an outfall in the public dock, below 
low water mark, to be used for collecting rubbish and filth and conducting 
and depositing them there. Franklin Wharf v. Portland, 46. 

2. As this right must necessarily be exercised conjointly with the public right 
of navigation, and the rights of the owners of wharves lawfully erected in such 
waters, it· should be so exercised that such rights shall be no further limited 
or impaired than is reasonably necessary to accomplish the purpose of the 
statute which gave it. Ib. 

3. That purpose was to enable the city to collect and deposite refuse matter in 
the public dock where it would ordinarily be so distributed and dissipated 
by the elements as not to create a nuisance, public or private. Ib. 

4. The right of the defendants under the statute is not a right to create a nui
sance in the public dock; it is rather to make deposits there temporarily, 
and not to obstruct navigation permanently. I b. 

5. If such deposits accumulate in such quantities as to obstruct navigation, or 
cause special and particular damage to the owners of the wharves there, not 
common to the public, it is the duty of the defendants to cause them to be 
removed. I b. 

6. If they unreasonably neglect or refuse to do so, they will be guilty of creat
ing a public nuisance, and liable to indictment in the one case, and of creat-
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ing a private nuisance and liable to an action of tort, at the suit of the wharf 
owners, in the other. I b. 

SHIPPING. 

1. United States statute rules for avoiding collisions between steamships and 
sailing vessels applied. Lord v. Hazeltine, 399. 

2. If two vessels, one of which is a sail-vessel and the other a steam-vessel, are 
proceeding in such directions as to involve risk of collision, the steam-
vessel shall keep out of the way of the sail-vessel. lb. 

3. Every steam-vessel, when approaching another vessel so as to involve risk of 
collision, shall slacken her speed, or, if necessary, stop and reverse. lb. 

4. When by the rules one of two vessels shall keep out of the way, the other 
shall keep her course. lb. 

5. The common law rule of contributory negligence applied to an action for 
collision between vessels. Ib. 

6. If the collision is the fault of the plaintiff or of both parties or of neither, 
the plaintiff cannot recover. If it happens by the fault of the defendant 
and without any contributory fault of the plaintiff, he can recover, pro
vided he sustains the burden of proof which the law imposes on him. 

Ib. 

7. Though the owners of a vessel let on shares to the master are not liable for dis
bursements on its account, when the master by the terms of the letting has the 
entire control 3ind management of the same; yet to exonerate the owners it 
must affirmatively appear that the master has such entire control. 

Wickersham v. Southard, 595. 

13 Eliz., c. 5, 

STATUTES CITED. 

ENGLISH STATUTES. 

Voluntary conveyance 

STATUTES OF THE UNITED STATES,-REVISED STATUTES. 

§ 3963, 
§ 4233, 
§ 5044, 
§ 5106, 
§ 5118, 

Art. 1, § 7, 
" 10, § 1, 

Mail contracts 
Collisions 
Bankruptcy 
Bankruptcy 
Bankruptcy 

CONSTITUTION OF MAINE. 

191, 194-

413 
400 
421 

19, 20 
19 

336 
201 
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STATUTES OF THE STATE.-REVISED STATUTES, 

1841, c. 81, § 10, Railroad 
1857, c. 16, §§ 2, 3, Drains 

66, § 18, Insolvent estates 
76, § 1, Levy 

1871, c. 3, § 25, City officers 
3, § 27, City officers 
6, § 67, Taxes . 
6, §§ 68, 69, Taxes 
11, § 33, School- house 
11, § 46, School-district taxes . 
14, § 1, Contagious diseases . 
17, §§ 1, 4, Nuisance 
18, §§ 8, 9, 10, Highways 
18, § 20, Town way 

358 
53 

458, 459 
593 

62, 63 
• 61, 62, 63 

436 
435 

283, 284, 285, 286 
240 
371 

_125 
292 
286 

18, § 39, Appeal from county commissioners . 531 
18, § 56, Abatement of tax 
24, § 24, Pauper 
27, Intoxicating liquors 
27, § 22, Ale, etc., intoxicating 
27, § 26, Liquor agent 
27, § 27, Liquor agent 
27, § 35, Intoxicating liquors • 
27, §§ 55, 57, Intoxicating liquors . 
49, § 20, Insurance 
49, § 62, Insurance companies . 
51, § 2, Railroads 
51, § 6, Railroads 
5~§~ Railroa~ 
51, § 15, Railroads 
51, § 80, Railroads, 
61, § 1, Married woman • 
64, § 10, Executor's bond . 
64, § 51, Exorbitant claims 
66, § 1, Priority of claims 
66, §§ 5, 6, 15, Insolvent estates . 
66, § 18, Disallowed claims 
70, Assignment . 
72, § 15, Probate bonds 
73, § 14, Quit claim 
74, § 7, Wills 
75, §§ 1, 8, Descent 
76, § 33, Registration 
77, § 3, Supreme judicial court 
77, §§ 3, 4, Supreme judicial court 
77, § 21, Supreme judicial court 
77, § 22, Supreme judicial court 
78, § 7, County commissioners 

VOL. LXVII. 42 

138 
534 

63 
243 

• 61, 62 
61 

425 
129 
184 
183 
360 
363 
292 
357 
298 
195 
122 

116, 117, 459 
506 
197 
459 
378 
124 
561 
503 
583 
35 

435 
433 

77, 231, 887, 444 
38 

436 
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1871, c. 79, §§ 18, 16, 
80, § 52, 
81, § 18, 
81, § 87, 
82, § 9, 
82, § 19, 
82, ·§§ 46, 47, 
82, § 58, 
82, § 85, 
82, § 87, 
82, § 131, 
84, § 21, 
86, § 6, 
86, § 8, 
86, § 63, 
89, § 1, 
90, § 2, 
90, § 4, 
90, § 9, 
90, § 28, 
94, §§ 1, 2, 

102, § 13, 
102, § 14, 
106, § 7, 
113, 
120, § 12, 
134, § 6, 
134, §§ 12, 20, 
134, § 22, 

1847, c. 27, § 2, 
1848, c. 70, 
1855, c. 161, '§§ 1, 2, 

166, 
1858, c. 33, 

33, § 5, 
1859, c. 115, 
1860, c. 153, 
1865, C, 293, 
1868, c. 151, '§ 7, 

cc. 157, 223, 
1870, c. 79, 

113, § 11, 
142, 

1872, c. 3, 
62, §§ 1, 2, 

INDEX. 

County attorneys 129 
Sheriffs, Coroners & Constables 374,375, 376 
Service of writs 496 
Failure of service 204 
Amendments 490, 553 
Demurrer 27, 38, 491, 553 
Bankruptcy 
Set-off 
Deposition 
Deposition 
Exorbitant claims 
Execution 
Trustee process 
Trustee process 
Trustee process 
Review 
Mortgage 
Foreclosure • 
Nothing due . 
Mortgage 
Information • 
Certiorari 
Certiorari 
Venires 
Poor debtors 
Action for stolen goods 
List of witnesses 
Criminal proceedings 
Criminal proceedings • 

PUBLIC LAWS OF MAINE. 

Married woman • 
Liability for loss of life 
Liability for loss of life 
Intoxicating liquors 
Intoxicating liquors • 
Liquor agent 
Exorbitant claims 
Drains and sewers 
Executors and administrators • 
Exceptions during term 
Bankruptcy 
Bankruptcy 
Claims, 
Mortgages • 
Location of school-house • 
Sheriffs 

19 
571 
272 
197 
117 
31 

397 
497 
162 
408 
547 
312 
548 
361 
266 
433 
435 
332 

44 
77 

129 
337 
427 

195 
481 
481 

. 61, 63 
• 61, 63 

62 
116, 117, 227 

54 
117 
77 
19 
19 

459 
361 
285 
375 



1872, c. 62, § 2, 
63, § 4, 

1873, c. 95, 
116, 
119, 
131, 
145, 
152, 

1874, c. 197, 
212, 
232, 

1876, c. 112, 
114, 

1877, c. 156, 

1832, c. 236, § 2, 
1854, c. 299, § 10, 

1871, c. 312, 

-lNDEX. 

Sheriffs 
Action against liquor sellers 
Railroad 
Insolvent estates 
Pauper supplies • 
Trustee process 
Evidence of executors, &c. 
Liquor nuisance . 
Amendment as to parties 
Expression of opinion 
Debt for taxes 
Married woman • 
Death penalty abolished 
Venires 

SPECIAL LAWS OF MAINE. 

Penobscot Boom 
Penobscot Boom 

MASSACHUSETTS STATUTES. 

Married woman 

STATUTES, CONSTRUCTION OF. 

375 
519 
292 

115, 117 
492 
496 
197 
125 
500 
76 

261 
309 
337 
336 

366 
366 

257 

The re-enactment of .a, statute after a judicial construction of its meaning, is 
to be regarded as a legislative adoption of the statute as thus construed. 

Tuxbury' s .Appeal, 267. 

STATUTES HEADNOTED. 

See AMENDMENT, 2, 6, 7. AssIGNMENT. BANKRUP.TCY, 1, 3. CERTIORARI, 1. 
CONTRA.CT, 7. CORPORATION, 2. COSTS, 1. DESCENT, EXCEPTIONS, 3, 

13. EXECUTORS AND :A.DMINISTR.A.TORS, 1, 3, 4. INSOLVENT EST.A.TES, 
1, 2. INSURANCE, 3, 4. INTOXICATING LIQUORS, 1, 3-5. JURORS, 

1. LIMITATIONS, STATUTE OF, 1, 2. MORTGAGE, 1. PART
NEBSHIP, 4. P .A.UPER, 1, 2. PLEADING, 2. PROB.A.TE 

COURT, 1, 8, 9. RAILROAD, 5, 10. SCHOOL-DISTRICT, 
1. SEWERS, 1. TAX, 5. TRIAL, 8, 11. TRUSTEE 

PROCESS, 1, 2. WITNESS, 2, 3. 

STOLEN PROPERTY. 

See SET-OFF. 
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STUMPAGE. 

See LIEN, 1, 3. 

SUBLET. 

See CoNTB.A.CT, 6. 

SURPRISE. 

See NEW TBIAL, 3, 4. 

TAX. 

1. It is within the constitutional authority of the legislature, to empower the 
city council of the city of Portland, to exempt from taxation for a term of 
years property belonging to the Portland Water Company, in consideration 
of an undertaking and agreement by the company to furnish, free of cost to 
the city, a supply of water for its public and municipal purposes. 

Portland v. Water Company, 135. 

2. Under an act of thE! legislature, authorizing an exemption of property from 
taxation for six years, a vote of the city council to exempt for five years, is 
valid. lb. 

3. The term of exemption does not necessarily commence running from the 
passage of the act by the legislature, but may begin when the exemption is 
voted by the city council, if the vote is passed within a reasonable time 
afterwards. · I b. 

4. The legislative act allowed the exemption to extend to!)roperty of the com
pany not in existence when the act was passed. Held, that this would 
include, as taxable, all real estate at a value according with the condition 
it was then in, and would exclude all personal property acquired after that 
time. lb. 

5. "In addition to the methods now provided by law for the collection of taxes 
legally assessed in towns against the inhabitants thereof, or parties liable to 
taxation therein, an action of debt may be commenced and maintained in 
the name of the inhabitants of any town to which a tax is due and unpaid, 
against the party liable to such tax; provided, however, that no defendant in 
any such action shall be liable to costs of suit, or any part thereof, unless it 
shall appear by the declaration in the writ and proof, that payment of said 
tax had been duly demanded prior to the commencement of such suit." 
Pub. Laws, 1874, c. 232. 

Held, 1. That as a remedy this is a retroactive act. 
2. That the "collector" is the proper person to make the demand. 
3. That if an action be brought under this aot, it must be regarded as a 

waiver of procedure by arrest or distraint; that resort cannot be had to both 
processes at the same time, and that this is an additional, not a concurrent 
remedy. York v. Goodwin, 260. 
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6. A form of declaration held good on demurrer. See statement of the case. 
lb. 

7. The application to the assessors for abatement of taxes need not be in writing 
unless they require it. Levant v. County Commissioners, 429. 

8. Where a ship-master sailed from his home in Brooklyn, December, 1866, and 
his wife shortly after came on a visit with her children and trunks to Augusta, 
and there lived with her mother till summoned by her husband to meet him at 
Brooklyn, whither he returned July, 1867; Held, that he was not meanwhile 
taxable in Augusta. Porterfield v. Augusta, 556. 

See ACTION, 2. CERTIORARI, 7. DOMICILE. 

TENANT AT WILL. 

See LANDLORD AND TENANT, 1. 

TERMS. 

See AMENDMENT, 2, 5-7. 

TICKET. 

See RAILROAD, 2, 3. 

TORT. 

See HUSBAND AND WIFE, 3-5. LIMITATIONS, STATUTE OF, 3. 

TOWN. 

A municipal corporation is not liable for the torts of its officers committed 
under color of their official capacity. Barbour v. Ellsworth. 294. 

See AMENDMENT, 7. DEDICATION, 2. EVIDENCE, 10. PAUPER, 1-6. SEWERS, 
1-6. TAXES, 1-8. WAY-DEFECTIVE, 1-3. 

TOWN CLERK. 

See SCHOOL-DISTRICT, 3, 4. 

TRESPASS, q. c. 

See ExcEPTIONS, 19. LANDLORD AND TENANT, 1. MARRIED WoMAN. REAL 
PROPERTY, 2. 

TRESPASS, THREATENED. 

See DAMAGES, 2. 
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TRIAL. 

1. Where there is no evidence showing or tending to show fraud, it is not 
error in the court· to decline submitting that question to the jury. 

Jones v. Burnham, 93. 

2. A question in a trial arising out of undisputed facts is one of law for the 
cou:rt. Grows v. Maine Central, 100. 

\ 

3, The question of reasonable care, when the facts are agreed;is one of law. 
lb. 

4. Upon the dissolution of a copartnership of the parties under the name of 
Duran & Co., the defendant, by writing, promised the plaintiff to assume and 
pay all the debts and liabilities of the firm and hold (the plaintiff) Duran 
harmless from the same and from all costs and damages on account of the 
same; and there were outstanding notes signed by the plaintiff, payable to 
him or order, and inddrsed by him and by Duran & Co. 

Held, l. That it was for the jury to determine whether these notes were 
debts and liabilities of the firm. 

2. That when the plaintiff mortgaged his own real estate to secure the 
payment of firm debts, and he lost the house by a foreclosure of the mort
gage, he was entitled to recover the amount of damages sustained thereby, 
but not to exceed the notes and interest. Duran v. Ayer, 145. 

5. In general, a reference of a pending suit at common law, or its submission 
under the statute, operates as a discontinuance. But when it is plain from 
the terms of the agreement to refer, that it was the intention of the parties 
that the cause should remain upon. the docket of the court, that the award 
should be returned to and that judgment should be then entered in accord
ance with the award of the referees, there is no discontinuance. 

Hearne v. Brown, 156. 

6. If, in such case, either of the referees declines to act, the cause will stand 
for trial. lb. 

7. The plaintiff delivered to the defendant a letter from his son at the time he 
· signed the mortgage note and pointed out to the plaintiff the propocty 
included in.the mortgage. There was no evidence given or-question asked 
as to the contents of the letter. The presiding justice said to .the jury: "Was 
it a letter giving some directions from young Smart to his father in connec
tion with that property? You have a right to draw all proper inferences in 
regard to it, whether it was in regard to that matter or not." Held, that 
the occurrence was one which the jury might properly consider on the ques
tion of the estoppel claimed against the defendant; and that the inquiry did 
not amount to the expression of an opinion and was not exceptionable. 

Lewis v. Smart, 206. 

8. R. S. c. 27, § 22, .enacts that "ale, porter, strong beer; lager beerand,all other, 
malt liquors shall be considered intoxicaiing liquors within the meaning of 
this chapter, as well as all distilled spirits." Held, that the question "what 
is the malt liquor intended by and embraced in the statute and prohibited 
from sale?" is one of fact for th.a jury and not one of law for the court. 

State v. Starr, 242. 
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9. A requested instruction not based upon the evidence may be properly 
refused. Sta,te v. Gorham, 247. 

10. The attorney general has the power to enter a nolle prosequi, to the whole 
or any part of an indictment, without the consent of the prisoner, either 
before a jury is impaneled or after verdict. If after verdict; and the indict
mellt iSSl!-flicient, it will be a bar to any new indictment for the same offense. 

State v. Smith, 328. 

11. Since the act of 1876, c. 114, which reduces the punishment for murder in 
the first degree from death to imprisonment for life, in an indictment for 
murder, the prisoner has the right to challenge but two jurors peremp
torily. The right of challenge is regulated by the graae of punishment by 
R. S., c. 134, § 12. lb. 

12. A person charged with a misdemeanor, either by complaint or indictment, 
can be tried in his absence only at his request and by leave of court. 

State v. Garland, 423. 

13. It is within the discretion of the presiding judge to admit answers to leading 
questions. Harriman v. Sanger, 442. 

14. An exception that "objections to" a specified interrogatory "as defective in 
substance, were made before the answer was read to the jury" cannot be sus-
tained. ObJections should be specific .and not general. Ib. 

15. After a demurrer to a declaration has been :filed and sustained and a new declar
ation hy leave of court filed upon payment of costs, the case is then ready for 
further proceedings or trial, and neither side is entitled to postponement or 
delay except in the discretion of the court. Bean v. Ayers, 482. 

See AMENDMENT, 8. EVIDENCE, 1, 2. NEW TRIAL, 4. WITNESS, 1. 

TROVER. 

Trover lies against a person who removes a quantity of fence from the land 
of its owner, although such person was acting at the time under the direc
tion of town officers and mistakenly supposed the fence to be upon the land 
of the town. Smith v. Colby, 169. 

TRUST. 

The title of one who purchases of a testamentary trustee is defeated by the insol
vency of the testator's estate and a sale of the property by the administrator for 
the payment of debts. Hill v. Treat, 501. 

See ATTORNEY AND CLIENT, 4. EVIDENCE, 7. INSURANCE, 8. 

TRUSTEE PROCESS. 

L Section 50, c. 86, R. S., which provides that property mortgaged, pledged or 
delivered to a trustee may be made available to creditors, does not apply to 
a case where the conveyance is absolute in form and fraudulently intended 
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by the parties to be so in fact, as to creditors! but as between themselves to 
be as security only. Thompson v. Pennell 159. 

2. On a disclosure in such case, the trustee should be holden absolutely and 
not on condition of payment to him of the consideration of the convey-
ance R. S., c. 86, § 63. lb 

3. Doubtful and indefinite statements by a trustee as to the quantity and value 
of property in his hands belonging to the principal defendant, with whom 
it is his business to keep an exact account, will be construed most strongly 
against the trustee, and he will be charged unless his disclosure clearly 
shows him entitled to be discharged. Whitney v. Kelley, 377. 

4. A writ of foreign attachment is not illegally altered, by changing the name of 
an alleged trustee from Azro Jones to Azro H. Jones after service on other 
parties, and then attempting to serve upon him as a new name under the 
statutory provision allowing the names of new trustees to be inserted 

under certain circumstances, the service proving ineffectual, and the plain
tiff claiming only to hold another distinct and unconnected trustee. 

Bowler v. E. & N . .A. Railway, 395. 

5. Where, under a trustee process, a person discloses that he is indebted for the 
carriage of freight, the transportation of which was performed in part by 
the defendant corporation and in part by another company over another 
and connecting road, it being the custom for the former company to collect 
the whole freight and pay to the other company its proportion of the same, 
such alleged trustee ca.n be charged only for such proportion of the whole 
freight due from him as would belong on settlement to the defendant road. 

lb. 
6. The general rule, that a writ against an individual which may be fully served 

fourteen days before one term of the S. J. court is not properly returnable 
at a subsequent term, does not apply where the date of the writ and the service 
on a corporation named as trustee therein, ate less than thirty days prior to the 
return day of the earlier term. Walker v. Te~ksbury, 496. 

7. Thus, where a trustee writ was dated February 7, 1876, served on the inhabi
tants of a town as trustees the next day and on the principal defendant, February 
12, and made returnable to and entered at the September term instead of the 
preceding February term, which commenced its session February 29: Held, that 
a motion to dismiss was properly overruled. lb. 

See ASSIGNMENT. BANKRUPTCY, 4. 
ff ..,t. / / / .,,, • ,t?-.,,_ 1 "Vl.,.,. 

J "v-.Wl'"~- l[,/,;s...,l pr / li1ml1w lea-rut_;; u,1 ,,., ,__,,,,.,., ,. ,, ,.1 

USAGE. 

1. A party who sells butter with a warranty of its quality cannot limit or con
trol the legal effect of such warranty at common law by proof of a local usage 
among merchants in the trade, where the sale is made, to the effect that in 
the ordinary transactions in the trade, the seller is not liable to take back 
the butter or make any deduction from the price agreed, unless the pur
chaser examines the butter as soon as may be after delivery and, in case of 
defect in quality, returns it to the seller, or gives him notice of the defect at 
once. Marshall v Perry, 78. 
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2. A local usage is not binding upon a party to a contract to be affected by it 
unless it is shown that he had knowledge of it at the time he made the 
contract. lb. 

VALUE. 

See CONTRACT, 8. 

VARIANCE. 

See AMENDMENT, 1, 2. BASTARDY. BOND. CONTRACT, 4. EVIDENCE, 8. 

EXCEPTIONS, 19, 

VENIRE. 

See JURORS, 1, 2. 

VENUE. 

A venue is sufficiently alleged in a declaration where the agreement in suit with 
the prefix of "Penobscot ss." is declared upon in hrec verba, the count upon it 
alleging that the property sued for was situated, (when attached and delivered 
to the defendants as keepers for the plaintiff as an officer) in Penobscot River, 
•

1in Penobscot county." Bean v. Ayers, 482. 

VERDICT. 

See HUSBAND AND WIFE, 3. NEW TRIAL, 1, 5. PAYMENT, 1. 

VOLUNTARY CONVEYANCE. 

See FRAUD, 

VOTE. 

See ACTION, 3. SCHOOL-DISTRICT, 1. 

WAIVER. 

See CONTRACT, 5. DEMURRER, 1. EXCEPTIONS, 4, 16. INSURANCE, 3. L][EN, 

2. LIMITATIONS, STATUTE OF, 3. PROCESS. TAX, 5. 

WARRANT. 

See INTOXICATING LIQUORS, 6. SCHOOL-DISTRICT, 1. 
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WARRANTY. 

See USA.GE, 1. 

WATER. 

See CORPORATION, 2. LANDLORD A.ND TENA.NT, 2. RAILROAD, 7, 8. 

WATER-WORKS. 

See TA.x, 1, 2. W A.Y-D:EFECTIVE, 3. 

W:AY. 

A cul de sac may become a public way by location or dedication as well as a 
street open at both ends. Bartlett v. Bangor, 460. 

See CORPORATION, 2. DA.MAGES, 4. DEDICATION, 1, 2. 

WAY-DEFECTIVE. 

1. An action does not lie against the town in favor of a person who receives an 
injury from a defective highway, while using such highway for the express 
purpose of horse-racing, and matching his horse for speed against other 
horses. McCarthy v. Portland, 167. 

2. Semble: .A.liter, if the fast driving was merely incidental to traveling upon 
the highway for any of the legitimate purposes for which a highway is .de-
signed to be used. lb. 

3. If one is injured by driviug or falling into an excavation in one of the public 
streets of a city, which is left at night without being sufficiently lighted or 
guarded, a recovery may be had against the city, although the excavation 
was made by a company engaged in constructing the public water-works of 
the city. Butler v, Bangor, 385. 

WHARF. 

See SEWER, 1-6. 

WILL. 

1. A be(luest to the "Methodist Episcopal Missionary Society of Maine" may be 
taken by the "Trustees of the East Maine Conference of the Methodist Episco
pal Church," there being no society of the former name, and the latter being an 
incorpo:rated institution created. for the purpose of maintaining the cause of 
domestic missions in Eastern Maine, within which territorial section the testa-
trix resided at the time of her death. Straw v. Societies, 493. 

2. The title of a devisee under a will, to whom an immediate estate is given, dates 
from the death of the testator and, not from tb,e probate of the will. 

Wright v. Williamson, 524. 
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3. And this is so where the will is made and proved in another state and a copy is 
filed and recorded in this state. lb. 

4. Where an estate is devised, the rents and profits belong to the devisee. lb. 

See CosTs, 2. DEED, 14. TRUST. 

WITNESS . 

.1. If a party who is excluded from testifying under a general rule of law would 
avail himself of a right to testify under an exception, he should make his 
claim to testify under the exception appear at the trial. 

White v. Brown, 196. 

2. R. S., c. 66, § 5, provides that commissioners of insolvent estates may require 
a c.laimant to be sworn, and may examine him on all matters relating to his 
claim. Held, that this provision gives him no privilege to be a witness at his 
own instance as matter of right. lb. 

3. R. S., c. 66, § 15, provides for an appeal,,and that on trial before the court or 
referees the creditor may be examined on oath, as before commissioners. 
Held, that this provision gives him no claim to testify as matter of right 
before a referee. lb. 

4. Evidence is not admissible to prove the general reputation ·of a witness to 
be bad. State v. Morse, 428. 

See BASTARDY. 

WORDS. 

The phrase, "knowingly permits," implies consent as well as knowledge. 
State v. Stafford, 125. 

The word "thereupon" in a declaration may be taken to mean "in consideration 
thereof," where the connecting matter would seem to require such an inter-
pretation. Bean v. Ayers, 482. 

'' Able." See PAUPER, 1. 
"Condition precedent." See Bucksport & Bangor v. Brewer, 295. 
"Condition subsequent.'' Same. 
"Due and payable:" discriminated. See Mason v. Mason, 546. 
"Non-forfeiting." See Chase v. Phrenix Life, 85. 
"Necessaries." See Thorpe v. Shapleigh, 235. 
"Portland to Boston." See Keeley v. Boiton & Maine, 163. 
"Same demand." See Marble v. Hinds, 203. 
"Satisfactory to selectmen." See Bucksport & Bangor v. Brewer, 295. 
"Stumpage cut on the land." See Blood v. Drummond, 476. 
"Those injured." See RAILROAD, 8. 
"Town to which he belongs." See PAUPER, 1. 
"Unavoidable Accident." See Marble v. Hinds, 203, 



ERRATA. 
Page 36, line 20. Substitute "not" for "was." 

Error Noted in Vol. 66. 

Page 450, line 8. Transpose "plaintiff" and "defendant." 




