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STATE OF MAINE.

Aymasa Howe et al. vs. Georee F. WHiTNEY ¢f als.

Aroostdok, 1876.—August 5, 1876.
Equity.

Before a judgment creditor can resort to a court of equity to aid in the col-
lection of an execution, he must show that all legal remedies have been
exhausted.

To entitle him to maintain a bill, he must show that judgment has been ren-
dered, execution issued, and that an officer has returned thereon nulla bona.

Where judgment was obtained in 1870, but no execution shown to have been
placed in the hands of an officer; and the execution was renewed eight
months after the death of the judgment debtor, and placed in the hands of
an officer, who returned it unsatisfied, it was held that the plaintiff had not
80 exhausted all legal remedies as to entitle him to maintain a bill.

BiLL v EQUITY against these defendants to enforce the collec-
tion of a judgment against one -Jeremiah Whitney, recovered
February 7, 1871, for $349 debt, and $17.26 costs, and still in
force, alleging sale by him to the detendants of real estate in fraud
of creditors; that he died in March, 1873, intestate and without
any property, and that November 28, 1873, an alias execution
was issued, and returned December 3, 1873, with a certificate of
the officer that he had made diligent search for property belong-
ing to Jeremiah Whitney and found none, and returned the exe-

VOL. LXVI. 2



18 HOWE ?. WHITNEY.

cution wholly unsatisfied. The bill prayed for a decree of the
sale of the property or sufficient to pay, or other proper relief.
The evidence tended to prove the foregoing facts, and others
stated in the opinion.

A. W. Paine, for the plaintiffs.
J. Mulholland, for the defendants.

AppreroN, C. J. This is a bill in equity brought by the plain-
tiffs, creditors of Jeremiah Whitney, to enforce the collection
of a judgment recovered against him by the sale of certain real
estate conveyed by him to these respondents in fraud of his
creditors.

At the February term, 1871, in Aroostook county, the plain-
tiffs recovered judgment against Jeremiah Whitney, and execution
issued thereon for $349 debt, and $17.26 costs of suit. It does
not appear, nor is it alleged, that this execution was ever placed in
the hands of an officer.

In March, 1873, said Whitney died. On November 28th, 1873,
an alias execution issued and was placed in the hands of an
officer who made thereon the following return: ¢Aroostook, ss.,
December 3, 1873. I certify that I have made diligent-search for
property belonging to Jeremiah Whitney within named, to satisfy
this execution and found none and return it wholly unsatisfied.”

Courts of equity arenot for the collection of debts, though resort
may be had to them after all legal means have been exhausted.
If the plaintiffs had brought their bill without instituting an action
at law, it will not be pretended that they could maintain it, be-
cause it could not appear that legal means for enforcing the pay-
ment of the plaintiffs’ claim might not have been efficacious.

Neither could a bill be maintained, if commenced during the
pendency of a suit at law ; for, until judgment, it could not be known
that the plaintiffs would prevail.  Grifin v. Nitcher, 57 Maine,
270. '

But, judgment obtained, the plaintiffs in the suit at law must ex-
haust their legal remedies, before they can ask the aid of this court.
The plaintiffs have offered no evidence to show that their execution
was placed in an officer’s hands for enforcement during the life of
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the judgment debtor. “When an attempt is made by a process in
equity to reach equitable interests, choses in action, or the avails
of property frandulently conveyed, the bill should state,” observes
Shepley, J., in Webster v. Clark, 25 Maine, 313, “that judg-
ment has been obtained, and that execution has been issued, and
that it has been returned by an officer without satisfaction.” TIn
Webster v. Witkey, 25 Maine, 326, the same learned judge
remarks : “His execution has not been placed in the hands of an
officer who has made a return upon it that he could not obtain
satisfaction. Such an allegation with proof was held to be neces-
sary in the case of Webster v. Clark, decided at this term, to en-
title a creditor to come into a court of equity for relief.” This
court affirmed these views in Corey v. Greene, 51 Maine, 114,
and in G7iffin v. Nitcher, 57 Maine, 270.

The judgment creditor could not enforce the execution against
his deceased debtor. Nor can it be made to appear by the return
of an officer eight months after the death of the judgment debtor
that the execution could not have been collected of him while liv-
ing, unless a return that no property of a deceased debtor could
be found to satisfy an execution renewed eight months after
his decease is to be deemed equivalent to a return of nulla bona
in an execution against one in full life and vigor.

The plaintiffs, failing to show they have exhausted their legal
remedy, cannot maintain this bill.

' Bill dismissed with costs for defendants.

‘Warron, Dickerson, Barrows, Vireiw and Prerers, JJ., con-
curred.

CatrARINE M. Apams vs. James H. BrerHEN.

Aroostook, 1876.—February 7, 1877.

- Promissory notes.

The liabilities implied by indorsing a note can be qualified or restricted only
by express terms.

The payee of a negotiable note who signed his name on the back of it under
the words: “I this day sold and delivered to Catharine M. Adams the within
note,”” may be held as an indorser of the note in a suit thereon in the name
of Catharine M. Adams.
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ON REPORT.

AssumpsiT against an indorser of a note of the following tenor :
“Linneus, May 30, 1873. I promise to pay James H. Blethen or
order $137.50, at 10 per cent. interest, on demand.

(Signed,) Esevezer Tozier.”

On the note was this indorsement : “I this day sold and deliv-
ered to Catharine M. Adams the with not.

(Signed,) James H. Breraex.”

The plaintiff testified in her direct examination, in substance,
that the maker refused to pay the note, and that immediately
thereafter, and not more than four or five days from her first pos-
session of it, she notified the defendant of the demand and refusal,
and of her intention to hold him as indorser. On the cross-exam-
ination, among other things, she testified that she took the note
from Blethen on the thirteenth of May, and as near as she recol-
lects demanded it of Tozier about the eighteenth, that she did not
remember the year, or whether it was 1872 or 1873.

The presiding judge ruled as matter of law, that under the
indorsement upon the face of the paper the defendant was not
liable as an indorser, and excluded evidence offered by the plain-
tiff that the agreement between the parties was that the defend-
ant should be liable.

After the evidence was out, the action was withdrawn from the
jury and submitted to the law court. If the action was maintain-
able, it was to stand for trial; if not, the plaintiff to be nonsuit.

J. 0. Madigan & J. P. Donworth, with whom was W. M.
Lobinson & J. B. Hutchinson, for the plaintiff.

L. Powers, for the defendant, contended that the indorsement
not being in blank, but in full, contained the whole contract and
left nothing to implication; and also that the evidence of the
plaintiff showing demand and notice before the note was due,
and not after, was not sufficient to entitle her to maintain the
action.

Perers, J. The defendant, payee of a negotiable note, signed
his name on the back of it under these words: “I this day sold
and delivered to Catharine M. Adams (plaintiff) the with not.”
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We think that the defendant thereby assumed all the liabilities of
an ordinary indorsement of the note. No word in the writing
indorsed upon the note negatives or qualifies such an idea. The
liabilities implied by indorsing a note can be qualified or restrict-
ed only by express terms. Here the only restriction is, that the
indorsement is made special to Catharine M. Adams. The defend-
ant declares that he sold and delivered the note. Every indorser
of a bill or note impliedly says the same thing by his indorsement.
The defendant did sell and deliver the note, and by making that
declaration over his name on the back of it, he also agreed to
pay the note to the plaintiff according to its tenor, upon seasona-
ble notice, if the maker did not pay it. His contract is in part
expressed and in part implied. Any indorser of a note may be
properly styled a seller of the note by him indorsed.

The counsel for the defendant contends that, inasmuch as a
complete contract of mere sale is set outin express terms, no more
than a sale can be implied. But implied undertakings are an-
nexed to many written contracts, and especially to those declared
in short and imperfect terms. The warranty of title to a thing
sold is rarely expressed, but usually implied, in a written contract
of sale. Many illustrations of the principle could be given.

There is evidently some error in the report or the testimony,
about the date of the demand and notice claimed to be proved
by the plaintiff, which can be corrected upon a new hearing.

The action to stand for trial.

ArppreroN, C. J., Warron, DickersoN, Barrows and Vireix,
JJ., concurred.

Isaac Hacoker vs. LEwis B. Jomnson.

‘Aroostook, 1876.—February 7, 1877.
Replevin. .

Replevin cannot be maintained by one copartner for copartnership goods,
although they are in the hands of the officer under an attachment of
another copartner’s interest therein. ‘

Where the interest of one of two partners in partnership property is attached
upon a demand ‘against him alone, and the other partner replevies, in his
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own name, the property from the possession of the officer, and a nonsuit is
ordered in the action of replevin, the defendant in such action is entitled to
an order for the return of the articles replevied, although the plaintiff in
the replevin suit offers to show the insolvency of the copartnership and the
insufficiency of its assets to pay its own debts.

But such insolvency may be shown in an action on the replevin bond, if
neither side has beforehand taken proceedings to have an account of the
partnership affairs settled by a court of equity.

ON EXCEPTIONS.

RerreviN for goods attached by the defendant as sheriff on a
writ of mesne process in favor of Thomas W. Daniel ef al. .
James A. Flint and Charles W. Johnson, January 29, 1874.
The officer’s return showed an attachment of the property of the
“defendant Flint, his share and interest as partner, with Isaac
Hacker.” The case was made law on report; and it appearing
that while the action was in the name of Hacker alone, the goods
replevied were the partnership property of Hacker and one
Charles W. Johnson,%he full court at the law term 1875, ordered
“plaintiff nonsuit.” The defendant thereafter filed a motion for
return of the goods replevied, waiving all claim to damages. The
plaintiff objected to a return and offered to prove in substance the
following facts: The goods replevied in the suit, Isaac Hacker v.
Lewis B. Johnson, belonged to Isaac Hacker and James A.
Flint, partners in trade, and were copartnership property ; though
valued by the attaching officer at $3670.70, their real value was
not more than $3400. The aggregate amount of values of goods
and money on hand, and demands and notes due the firm was
$5929.83. The indebtedness of the firm to all other persons than
Hacker & Son at the time of attachment and replevin was
$5568.92. The firm was indebted to Hacker & Son $5891.75,
besides a balance of interest of $866, making the total indebted-
ness of the firm $12,326.67. Flint owed the firm $1636.26. The
plaintiff was solvent. The goods replevied were placed back in.
the store, and with the exception of a few remnants, sold for the
benefit of creditors, and the proceeds have gone to pay the debts
of the firm. The indebtedness of Flint is still unpaid.

The court, on the defendant’s objection, excluded the testimony
and ordered a return, and the plaintiff alleged exceptions.
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A. W. Paine, for the plaintiff.
J. C. Madigan & J. P. Donworth, for the defendant.

Prrers, J. The goods in question belonged to the copartnership
of Hacker & Flint. The defendant, an officer, attached the inter-
est of Flint in the goods upon a writ in which was sued a demand
against Flint alone. Thereupon Hacker, the copartner, replevied
the goods in his own name. The decision of this court has already
been that the action of replevin cannot be maintained, and a non-
suit was ordered. The plaintiff now moves against a return of
the goods to the officer, offering to show the firm of Hacker &
Flint to be insolvent, and Flint’s interest to be worth nothing,
and claiming that on that account a return would be a useless cere-
mony and of no value to any party concerned.

There is no doubt that all the interest in the goods that could
be taken by the officer was only the right and interest of the debtor
Flint therein, after all the partnership liabilities, (including a set-
tlement of the private accounts of the partners,) have been adjust-
ed and paid out of the partnership property and fund. Formerly
another mode of remedy prevailed. That is, the private creditor
of one partner could take the undivided portion of the partner-
ship goods that belonged to such partner by numerical division.
This court, in early cases, has shown some inclination to favor the
application of such a rule, though it has never been adopted, per-
haps in any case, in its full extent. See remarks of Wells, J., in
Thompson v. Lewis, 34 Maine, 167, 170. There are several de-
cisions permitting a remedy that bears some affinity to it. Thus in
the case cited and in several similar cases, it is held that where
one summoned as trustee discloses that he is indebted to a
firm of which the principal defendant is a partner, he will be
charged unless some interposing claim be made to take precedence
of the claim of the creditor of a single partner. Further than
this, the court would not now be likely to go. The old doctrine
of attaching moieties of interest in personal property, in cases of
partnership, has been swept away. All the modern text writers,
and almost all the courts, are against it. The cases bearing upon
the subject are too numerous to be named. The modern author-
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ities quite universally affirm the modern rule. And it results from
adopting as a principle in law what was formerly only regarded as
a rule in equity; namely, that each partner has a lien upon the
partnership property for his own indemnity against the partnership
debts, and for any amount due him over and above what may be
due his copartners out of the joint effects. Therefore all the Jegal
interest in partnership property now attachable on a debt of one
of the partners is such partner’s share subject to all such claims
and liens. Nor do we understand that the counsel for the defend-
ant claim more than this, npon their brief.

The manner in which an individual creditor may attach or levy
on the property of a firm in which the debtor is a partner, so as
to make the attachable interest available to him, has been a great
deal discussed and variously determined by different tribunals.
Difficulties beset almost any view of it. Our own court has taken
somewhat of a middle ground in the matter. By some courts,
it is held that an actual possession of the goods cannot be taken
by the officer upon the writ or execution, so as to keep the copart-
ners out of possession, but that a merely constructive possession is
allowable, by means of which the officer can sell the indebted
partner’s interest in the whole partnership property or fund ; and
that, if an officer takes an actual and tangible possession of the
goods, the partners (all joining) may replevy them. But in this
state, in Douglas v. Winslow, -20 Maine, 89, it is distinctly
decided, that an oflicer can make an actual attachment of the debt-
or’s interest in the goods and hold the entire property in his hands
on account of the interest so attached, subject to the paramount
claims of the creditors of the firm. When a sale is made on execu-
tion, probably a constructive and partial, and not an exclusive, pos-
session thereof would be given to the purchaser ; such a possession
as would not be incompatible with the right of possession belonging
at the same time to all the members of the firm.

Taking this view of the relative rights of the parties, and the
plaintiff offering to show that the firm is an insolvent one ; still,
there are reasons why a return should now be ordered without a
hearing upon the plaintiff’s petition, the defendant not assenting
to a hearing of the kind proposed.
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In the first place, the creditor is not presumed to be ready, in
this litigation, to contest the question of the insolvency of the firm.
The position of the plaintiff was, no doubt, a surprise to him, and
he could not reasonably he expecied to be prepared with the nec-
essary proofs. In the next place, he may never have an occasion
to do so. There is a contingency in the way. Ie may not recov-
er judgment in his suit. And, if he obtains judgment, he may
not desire to sell the debtor’s interest. He may find other prop-
erty of the debtor’s to proceed against, and avoid the uncertainties
and complications attending this. In the next place, the debtor’s
interest may sell at auction for something, whether the firm be in-
solvent or not. Other legitimate considerations besides the ques-
tion of solvency or insolvency, may induce a person to buy. In
the next place, the creditor who is interested in the present lit-
igation, may not continue to be so. Some other person may be
the purchaser at the sale and become the party having the only
interest to investigate the standing of the firm. And above all,
the creditor or purchaser has a right to have an opportunity of
having an account of the partnership affairs settled by a court of
equity. The decided balance of authority determines that the
creditor is entitled to have this account taken after the sale, unless
the debtor elects to have it before the sale, by application on his
part to a court of equity therefor, which he would probably have
the right to do. Cropper v. Coburn, 2 Curt. C. C. 465. See
cases there cited. Story on Part. § 264, ef seq. See also instruc-
tive note in 3 Kent’s Com. 79, any of the later editions.

It is therefore clear that the return was properly ordered. The
plaintiff had no right of possession at the time of the trial, nor
has he had any such right since. The cases relied upon by the
plaintiff do not strictly apply. JZagrakam v. Martin, 15 Maine,
373.

But there can be no good reason why the present plaintiff can-
not be heard upon the question now urged by him, when, if at
all, he becomes sued upon the bond. The creditor will have had
an opportunity of first seeking an account of the partnership-
affairs in a court of equity. It will then be unreasonable for the
question to be longer postponed. Judge Story and other authors
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thought a court of law to be inadequate to take such an account.
Story Part., § 262. Kent’s Com. before cited. But courts of law
have now more practical power for such purposes than they once
had. Formerly, in this state, auditors were appointable only by
the consent of parties. R. S.1841,c. 115, § 49. Now the court
can appoint them in any case involving accounts. The authori-
ties permit a defense of this kind, in analogous cases, to be set up
in an action on the replevin bond. Bartlett v. Kidder,14 Gray,
449. Witham v. Witham, 57 Maine, 447.
Lxceptions overruled.

AvrprEron, C. J., Warron, Dickerson, Barrows and Virelx,

JJ., concurred.

Freprric SporrorD, petitioner for certiorari, vs. Buoksport &
Bangor Ramroap Company.

Hancock, 1875.—August 4, 1876.

Railroad. Railroad Commissioners. Certiorari.

Under R. 8., c. 51, §§ 2 and 3, the purposes for which a railroad corporation
has the power to take and hold lands as for public uses, for the location,
construction and convenient use of its railroad, are for necessary tracks,
side tracks, depots, wood sheds, repair shops and car, engine and freight
houses.

The statute gives the railroad commissioners jurisdiction only in case of dis-
agreement between the parties as to. the necessity and extent of the real
estate to be taken for side-tracks, depots, wood sheds, repair shops and
car, engine and freight houses; and they have power only to determine the
necessity and extent of the real estate to be taken for these purposes, hav-
ing in view the reasonable accommodation of the traffic and appropriate
business of the corporation.

The jurisdiction of the railroad commissioners being given by statute, and
the petition presented to them being the foundation of their action, they
obtain jurisdiction only when the petition presents a case within the pro-
visions of the statute.

To give them jurisdiction the petition should contain a description of the
estate which the corporation claims to take, naming the persons interested
therein, with averments that the corporation claims to take it for some one
or more of the purposes specified in the statute and that the parties do not
agree as to the necessity and extent of the estate, described, to be taken for
the purpose or purposes named. The petition to the railroad commissioners
in this case, not containing these averments either in form or substance;
held, not sufficient to give them jurisdiction.
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The railroad commissioners, in their adjudication, adjudged and determined
that so much of said real estate, as is first described in their return, ‘‘is
necessary for the use of said Bucksport and Bangor railroad company for
necessary tracks, side tracks, depots, wood sheds, repair shops and car,
engine and freight houses, and for the reasonable accommodation of the
traffic and appropriate business of said corporation.” Held, that they ex-
ceeded their powers under the statute; that they had no power to adjudge
the estate necessary, and condemn it, for tracks as distinguished from side
tracks, nor for the general uses of the corporation in addition to the uses
specified in the statute.

The land which the corporation claimed to take for a gravel pit was described,
in its petition to the railroad commissioners, as comprised within a space or
limit of fifteen rods square; the land condemned by the commissioners for
that purpose was not comprised within that space orlimit. Held, that they
had no power to condemn land not described in the petition; that in so
doing they exceeded their jurisdiction.

Where, in a petition for certiorari, it appeared that a substantial wrong had
been done to the petitioner, that his estate had been taken by the respond-
ents without a compliance with the requirements of law, and where the
case as presented, showed no such laches on the part of the petitioner as
to deprive him of his remedy; held, that the petition being addressed to the
discretion of the court, to be exercised in accordance with the established
rules of law, the writ of certiorari should be issued as prayed for.

Ox REPORT.

Prrimion FOR CERTIORARI as follows:

“Frederic Spofford, of Bucksport, in the county of Hancock
and state of Maine, respectfully represents that the railroad com-
missioners of said state, under and by virtue of a written petition
to them addressed by the Bucksport and Bangor railroad com-
pany, did undertake to set out, and did declare and determine,
that a large tract of land owned and possessed by petitioner,
consisting of eighteen acres or thereabouts, partly consisting of
flats below high water mark, and partly of upland in said Bucks-
port, was necessary for the accommodation of said railroad, said
parcel including a large and valuable wharf; and said railroad
commissioners did act, and attempt to adjudge, in the prem-
ises, s0 as to condemn for the use of said railroad, and take
from petitioner, this large tract of land, all which appears from
the record of said petition and the doings of the said commis-
sioners thereon, made by said commissioners, and in court to be
produced or a copy thereof, and hereby made a part of this peti-
tion as if fully set forth herein.
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And that said railroad commissioners had no lawful right or
authority or jurisdiction in the premises, to determine and ad-
judge in the premises as they did, or attempted to do, and to
deprive petitioner of his land, or the possession thereof, or use of
the same, and that their proceedings were wholly illegal, insuffi-
cient, and without jurisdiction, and void, and ought to be quashed
by dune process of law, and for the reasons as are hereunto annex-
ed and made a part of this petition.

Your petitioner prays this honorable court, to issue its writ of
certiorari, directing said railroad commissioners to bring up and
certify their said proceedings in full, including said petition,
and their acts under it, said proceedings having taken place, and
the records thereof, in the months of September, October and
December, in the year of our Lord one thousand eight hundred
and seventy-three, to the end that the same may be quashed and
declared void by this honorable court, and for all suitable orders,
decrees and judgments as may be necessary to fully quash and
render nugatory and void, the proceedings and determinations and
acts of said railroad commissioners, in the premises aforesaid.

Dated March 10, 1875. (Signed,) Frederic Spofford.”

The following is the petition of the respondents to the railroad
commissioners :

Petition of B. & B. R. R. Co.,to the Railroad Commissioners.
To the honorable board of railroad commissioners of the state

of Maine.

“Respectfully represent the Bucksport and Bangor railroad
company, a corporation duly established by law, that said cor-
poration, and Frederic Spofford of Bucksport in the county of
Hancock do not agree as to the necessity and extent of the real
estate to be taken for side tracks and buildings for said road ; and
in order to determine the same, said railroad company request
you, as provided in section three, chapter fifty-one of the revised
statutes, to examine and determine how much, if any, of the real
estate of Frederic Spofford, who is alone interested therein, here-
inafter described, is necessary for the reasonable accommodation of
the traffic and appropriate business of the corporation, to wit: begin-
ning at the north-westerly corner of land of the Sherman steel com-
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pany ; thence, running north-easterly by the road leading from
the county road, to the steel works, to said county road ; thence, by
the county road south-easterly, to the Kenny Snow lot, supposed
to be owned by Mr. Ball ; thence, southerly, easterly and northerly
round said lot, to said county road; thence, south-easterly by said
county road, to land of A, Colby; thence, by said Colby’s land
southerly, to the river; thence, westerly by the river, to the north-
easterly corner of the Sherman steel company lot; and thence
westerly or north-westerly by said lot, to the place of beginning.

Also, one other parcel in said Bucksport village, and which is
sitnated between said county road and Penobscot river, and
between the ferry way on the west, and land of Stephen Bennett
on the east.

Said railroad company further represent,that a certain gravel
pit, owned by said Frederic Spofford, and situated easterly of and
adjoining their railroad track near where it crosses the county
road near Smelt brook, so called, in Bucksport village, and north-
erly of said county road, and comprised within a space or limit of
fifteen rods square, is necessary for the construction and repair of
its road ; the parties not agreeing in regard thereto, said company,
therefore, in order thatit may take and hold the same, request you
to view the same, and take such action in regard thereto as the
law provides.

Said company further represent ; that, in order to the convenient
working of said road, it is necessary that it should have access to,
and the certain use of, a certain spring of water situated, on land
of said Spofford, in the rear of William Beazley’s land, near said
Smelt brook, in said Bucksport. Said company therefore request
you to view the same, and assign to them such portion of said
Spofford’s land, lying between said railroad track and said spring,
and so as to include said spring, as you may adjudge to be neces-
sary for said road.

Dated at Bucksport, this 22d day of September, A. D. 1873.

By order of the directors of the Bucksport and Bangor railroad
company. Sewall B. Swazey, president.”

The railroad commissioners ordered fourteen days personal
notice on Frederic Spofford, and the service was proved.
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The commissioners made the following report :

“Whereas, on the twenty-second day of September, A. D. 1873,
the Bucksport & Bangor railroad company—a railroad corpora-
tion established by the laws of the state of Maine—made their
application in writing to us, the undersigned railroad commis-
sioners of said state, alleging in said application, that certain real
estate, situate in Bucksport in the county of Hancock and state
aforesaid, is necessary for the tracks, side tracks, depots, wood-
sheds, repair shops and car, engine and freight houses for said corpo-
ration, and setting forth therein a definite deseription of said real
estate, and the name of Frederic Spofford of said Bucksport, as
the owner and only party interested therein, and asking us, (as
provided in section three, chapter fifty-one of the revised stat-
utes,) to examine and determine how much, if any, of the said
real estate, in said application described, is necessary for the rea-
sonable accommodation of the traflic and appropriate business of
said corporation, which application is hereto annexed, and made
a part of this our certificate; and said Bucksport and Bangor
railroad company, in their said application in writing, further
represented to us, that a certain gravel pit is situate in said
Bucksport, and owned by said Spofford; and in said application
said company set forth a definite description of said gravel pit,
and alleged that it is necessary for the construction and repair of
their road ; and asked us, the parties not agreeing in regard thereto,
to view the same, and take such action in regard thereto as
the law provides, in order to the company’s taking and holding
the same, for the purposes for which they averred it to be necessary
to them ; all of which appears in said application aforesaid, and is
adopted also as a part of this, our certificate, with said application.

And whereas, on the twenty-fifth day of September, A. D. 1878,
we made our order, directing due notice of the time and place of
hearing on said application to be given to said Frederic Spofford,
the only person interested therein, or in said real estate, or in said
gravel pit, which order, hereto annexed, is made part of this, our
certificate.

Now, we hereby certify that on the fifteenth day of October,
A. D. 1873, we met at the hotel, called the ‘Robinson House,” in
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said town of Bucksport, at ten o’clock, A. M., being the same time
and place appointed in our said order. Said ‘Robinson House’
is near the premises named in said application; and at said time
and place, so appointed by us, the president of the road, Sewall
B. Swazey, esq., in behalf of said company, and Frederic Spofford,
esq., for himself, appeared before us, and it was then proved to
us that notice had been given as ordered, and in accordance with
the statute in such case provided, and more than fourteen days
before said fifteenth October, A. D. 1873. And at the same time,
at said hearing, it further appeared, and was shown to us that the
said railroad company and said Spofford did not then agree, and
had not before agreed as to the necessity of said real estate, or of
said gravel pit, being taken hy said company for the purposes
aforesaid, or as to the extent of either, necessary to be taken
therefor. Said Spofford had been requested by said company to
so agree, before their said application to us. And it further
appeared by the evidence before us, that said Spofford did not then
consent, and had at no time before consented, that said corpora-
tion might take and hold said real estate and said gravel pit for
the purpose aforesaid, and did not then agree, and had not before
agreed, upon the necessity and extent thereof, although applied to
for that object by the said company before the said company made
its application aforesaid to us.

We, therefore, went upon the real estate and gravel pit afore-
said and viewed them and all the several premises in Bucksport
named in said application, so far as was necessary to a just decision
of all matters prayed for in said application of said company ; and
at said time and place aforesaid when and where our order of no-
tice was made returnable as aforesaid, we heard the several proofs,
allegations and statements of the said railroad company, and of
Frederic Spofford, the owner of and the only person interested in
- said premises prayed for and in the matters named in said applica-
tion. And we do now, after such hearing and view of the premises,
adjudge and determine that so much of said real estate, as is here-
inafter by us first described, is necessary for the use of the said
Bucksport and Bangor railroad company, for necessary tracks, side
tracks, depots, wood sheds, repair shops and car, engine and freight
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houses, and for the reasonable accommodation of the traffic and
appropriate business of said corporation; and the description and
bounds of said real estate so found by us to be necessary for said
corporation, for said purposes above named, are as follows, to wit:
Beginning in the village of Bucksport, at a point where the divid-
ing line between the property of Frederick Spofford and that of A.
Colby intersects the westerly side line of Main street ; thence, north -
westerly along said westerly line of Main street, about fifteen hun-
dred feet, to the southerly side line of a street leading to the
steel works, so called, excepting and passing the line around the
Kenney Snow lot,occupied by M. Ball, on said Main street ; thence,
southwesterly along the said southerly side line of the strcet lead-
ing to the steel works, two hundred and seventy feet, or to a
point which shall be two hundred and fifty feet north-westerly
of, and measured on a line at right angles to the centre line of
the B. & B. Ry.; thence, south-westerly on a line curving to the
left or easterly parallel to and two hundred and fifty feet distant
from the said centre line of the B. & B. Ry., six hundred feet to a
point on the flats a few feet south of the channel of Smelt brook ;
thence, westerly on a line parallel to the wharf now existing
upon this enclosed area on a direct line laid on such a course
that the point where in four hundred and forty-seven feet from
the last named point near the Smelt brook it will intersect the
line of low water (as marked upon a plan furnished by the chief
engineer of the said Bucksport and Bangor railroad company and
hereto attached,) at a point four hundred and fifty feet from the east
side of the wharf of the before mentioned steel works, and eight
hundred and fifty feet from the before named division line between
said Frederic Spofford and the said A. Colby, measuring each of
the two last named distances along said line of low water ; thence,
extending the last described direct line from near Smelt brook,
through its point of intersection with said line of low water, to -
the channel of the Penobscot river, and in like manner extending
the said division line between the said Frederic Spofford and the
said A. Colby, from the described point of beginning on the
said westerly side line of Main street, to the said channel of Penob-
scot river, for a south easterly bound, and the said channel of the
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westerly bound, with the whole area contained within the de-
scribed limits, inclusive of the said wharf, but exclusive of the said
land occupied by M. Ball, on said Main street, and the building
owned by said Frederic Spofford, and situated on said Main street,
just south of the road crossing of the said Bucksport and Bangor
railroad, and containing of upland, about 5 3-4 acres, and of flats
about 10 14 acres more or less. And we annex hereto a plan
of the water front of Bucksport, furnished us by Mr. Spofford,
engineer of said B. & B.railroad, and marked ‘B,” and which con-
tains within the heavy black lines, that we have placed thereon,
the area awarded by us to the road.

And at said hearing it was shown to us further, that said parties
did not then agree, and had not at any time before agreed, as to
the necessity and extent of the premises described in said appli-
cation, in the third paragraph thereof, to be taken for a gravel pit
by said corporation. And it was made further to appear to us,
that the said Spofford did not then consent, and had not before
consented, that said premises or any part thereof, might be taken
by said company for the purposes by them alleged as aforesaid to
be necessary, though he had been requested so to do by said com-
pany before their said application was made to us therefor. Where-
fore, after viewing the premises and hearing the parties as afore-
gaid, we do now adjudge and determine that so much of the gravel
pit prayed for in said application, as is hereinafter described by us
is necessary for the construction and repair of said company’s
railroad. The bounds of said pit, so found by us to be necessary
to said corporation for said purposes above named, are as follows:

Beginning at a point upon the northerly line of the county
road, 103 feet (6 rods, 6 links) easterly upon said northerly line
of county road from its intersection with the right-of-way of the
Bucksport and Bangor railroad ; thence, at a right angle to said
county road-upon a course bearing N. 54 deg. E., magnetic, a dis-
tance of 165 feet (10 rods); thence, by a course bearing N. 30
sec. W, a distance of 372 feet (22 rods, 134 links), to a point upon
the easterly line of the aforesaid right-of-way ; thence, by easterly
line of right-of-way, to the first mentioned point, containing 9-10
of an acre, or 144 rods. We annex hereto, as tending to explain

VOL. LXVI, : 3
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‘the above description, a skeleton plan of the premises embracing
said pit, and by us awarded said railroad. And we fix three years
as a reasonable time for said company to take and remove the
gravel and other materials from said pit for their railroad. In
case said company shall take gravel or other material from below
the level of the little brook that passes along by said pit, then said
company shall re-fill said pit with earth, so thatit shall be restored
to the owners with its surface about one foot above the average
level of said little stream, that it may be nearly on a level with
the present subgrade of the railroad ; and they shall leave the same
in the best condition practicable for the owner, consistent with the
use for which it is taken in the meantime by the road; said pit
shall at once be restored to the owner when the gravel is all
removed therefrom, though the three years may not then have
expired. Plan marked ‘A’

And we hereby make this our determination, adjudication, and
this certificate of our adjudication on the matters aforesaid, ac-
cording to the laws of this state.

In witness whereof, we said railroad commissioners, in our said
capacity, have hereunto set our hands this sixth day of December,
A.D. 1873.

Railroad Commis-

A W. Wildes, sioners of Maine.”

John F. Anderson,
On the foregoing report was the following return :
“Hancock, 8s. Clerk’s office, S. J. Court, Ellsworth, Oct. 13,
1874. Received and tiled.
Attest, H. B. Saunders, Clerk.

The petitioner presented with his petition the following state-
ment :

“Reasons for quashing and declaring void the proceedings in
the case of Bucksport & Bangor Railroad v. Frederic
Spofford.

I. Because the allegations, in the petition of said railroad to
the railroad commissioners, are not sufficient to give jurisdiction
or authority to said commissioners to make the adjudications,
determinations, appropriations and taking of land contained in

S. H. Blake, }
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their record herewith submitted ; and because they had no legal
authority or jurisdiction in the premises.

II. Because it is not alleged in said petition that said railroad
corporation had taken any land for necessary tracks, side tracks,
depots, wood sheds, repair shops, car, engine and freight houses,
or for any one or more of such tracks or buildings.

II1. Because said petition does not allege that any land was
‘necessary or required or desired by said corporation for said tracks
or buildings.

IV. Because said petition does not describe any specific lot or
parcel of land, and declare that the same parcel so desecribed is
necessary or required or taken or desired by said corporation for
a track, side track, or for a depot or wood shed or repair shop, or
for car, engine or freight house, or for one or more of each, or
for any or all of such tracks or buildings.

V. Because said petition only describes a large tract of land,
as owned by Frederic Spofford, and only asks and prays the rail-
road commissioners to examine and determine how much, if any,
of said large lot of land, is necessary for the reasonable accommo-
dation of the traffic and appropriate business of the corporation,
without any reference to any particular or specific purposes or
object described in the statute, except the general allegation above
set forth.

VI. Because said petition only alleges that the said corporation
and said Spofford do not agree as to the necessity and extent of
the real estate to be taken for side tracks and buildings for said
road ; but does not state concerning whose or what real estate, or
where situated, the difference of opinion arises, and does not set
out or describe the side tracks or buildings, and does not allege
any disagreement as to any particular lot or lots, or parcel or par-
cels of land, and as to the necessity and extent of the land for
side tracks and buildings, and does not contain any allegation that
said Spofford and said railroad do not or did not agree, as to the
necessity and extent of the real estate to be taken for the reason-
able accommodation of the traftic and appropriate business of the
corporation.

VIIL. Because the said petition does not contain sufficient alle-
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gations to sustain or authorize the only prayer therein, viz.: that
said commissioners should examine and determine how much, if
any, of the real estate of said Frederic Spofford thereinafter
described, is necessary for the reasonable accommodation of the
traffic and appropriate business of the corporation; and because
said commissioners, under said petition and the statute, had no
legal right or authority to set out or condemn any of said land
for such general purposes of the corporation, without any determin-
ation as to the necessity and extent of the real estate to be taken
for said side tracks and buildings.

VIII. Because said petition describes and asks for the condem-
nation for the use of said corporation, of land and flats below high
water mark, and including a large and valuable wharf on such
flats, which land and flats are not by law liable to be so taken for
the use of a railroad.

IX. Because the petition does not set forth the taking of the
gravel pit for the construction and repairs of the road; and the rail-
road commissioners had, under said petition, no jurisdiction or legal
authority or right to condemn any of said parcel to the use of the
corporation. ‘

X. Because in these and other particulars, the said petition is
informal and insufficient to give jurisdiction to said railroad com-
missioners in the premises, or to authorize and empower them to
set out and determine as they attempted, as appears by their
record, to determine that the land of the said Spofford, or any of
it, was or could be necessary for the use of said corporation.”

“Objections to the record of the proceedings of the railroad
commissioners and their doings.

1. Because the said commissioners’ jurisdiction in the premises
rests entirely upon the petition, and could not be created or ex-
tended by any re-assertions or assumptions or declarations not
contained in the petition; especially as the said petition is dis-
tinctly referred to and made a part of the record of said commis-
sioners, and said petition as before shown gives no jurisdiction.

II. Because said railroad commissioners were not authorized
and had no legal authority to determine generally that a parcel
of the said land was necessary for the reasonable accommodation
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of the traffic and appropriate business of the said corporation,
their authority being limited to the determination of how much,
if any, of the land specifically described in the petition, is neces-
sary for such side tracks, depots, wood sheds, repair shops and car,
engine, and freight houses, as are specified and individually named
and designated with the land deemed necessary for each ; the
commissioners, in determining the matter as to the necessity and
extent of the land to be taken for such tracks and buildings, are
to regard the requirements of said road, having in mind what may
be necessary for such tracks and buildings, for the reasonable
accommodation of the trafic and appropriate business of the
+ corporation.

IIL. Because it does not appear that due and legal notice had
been given of the pendency and of the time and place of hearing
on said petition.

IV. Because said commissioners, under the petition and the law,
had no authority to determine and adjudge, that one large tract of
flats and upland, containing seventeen or eighteen acres, was neces-
sary for the use of said railroad for necessary tracks, side tracks,
depots, wood sheds, repair shops and car, engine and freight
houses, without designation otherwise as to the land required for
each of such specified tracks and buildings ; and because said com-
missioners had no authority to determine that any land was neces-
sary for tracks ; and because no allegation or request was in the peti-
tion for land for such main track or side track or buildings.

V. Because said commissioners had no legal power to deter-
mine that in addition to land necessary for side tracks and build-
ings, other and more land might and should be taken and held by
said corporation for the reasonable accommodation of the traffic
and appropriate business of said corporation; and it is evident
from the large extent described as taken and eondemned by the
said commissioners for the use of said road, that a large part of it
must have been taken and condemned for the general purposes
last described, and not for side tracks and buildings; and because
no such disagreement between said Spotford and said corporation
is alleged as would give jurisdiction to said railroad commissioners
to condemn and set off, for the use of said corporation, land for
general purposes.
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VI. Because, under said petition, the said commissioners had no
jurisdiction or authority to set off and condemn, to the use of said
corporation, the lot described for a gravel pit for repairs, it not
appearing that said corporation had taken it for that purpose; and
because the said commissioners had no authority to determine as
to the extent and necessity of real estate required or desired for
construction or repairs, but only as to land for side tracks and
buildings, after a disagreement as to the extent of land required
for such side tracks and buildings.

VII. Because said railroad commissioners had no legal right
to condemn and set off, for the nse of said corporation, any land
below high water mark, and particularly the wharf of your -
petitioner. :

VIII. And, finally and generally, that the said proceedings,
determinations and judgments of the said commissioners, as appears
in said record of said petition and their doings thereafter, were
made without legal jurisdiction, right or authority, either under
said petition or by law or the constitution, and are void and of no

effect and should be quashed.
(Signed,) Frederic Spofford.”’

Upon the foregoing, the full court were to determine whether
the writ prayed, for should be granted or not, and make such
orders and decrees as might be suitable in the premises.

E. Kent & H. D. Hadlock, for the petitioner.
E. Hale & L. A. Emery, for the respondents.

Lisery, J. This is a petition for a writ of certiorari to quash
the proceedings of the railroad commissioners in condemning a
tract of land, owned by the petitioner, situated in Bucksport, to
the use of the Bucksport & Bangor railroad company.

The respondent, the railroad company, claims the right to take
the land as for public nses by virtue of R. S., ¢. 51, §§ 2 and 3.
Being unable to agree with the petitioner as to the necessity and
extent of the real estate to be taken, it applied to the railroad
commissioners under section three of that statute by petition, and
they took jurisdiction and proceeded to act in the premises, and
condemned portions of the lands deseribed in the petition which
are specifically described in their return.
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The question for our determination is, whether these proceedings
are sufficient in law to sustain the taking of this land.

The case involves the true construction of the statute before
cited. For what uses may a railroad corporation take and hold
land by virtue of that statute? Upon this question the parties are
at issue. The petitioner claims that it can be taken only for the
uses specifically enumerated in § 2; the respondent claims that
it may be taken for any use “necessary for the reasonable ac-
commodation of the traffic and appropriate business of the cor-
poration.”

The constitutional power of the legislature to authorize the tak-
ing of lands for the construction and operation of railroads is not
questioned. It rests upon the proposition, now well established,
that railroads are public highways, the great thoroughfares for
public travel and commerce. But, in the cxercise of the right of
eminent domain, a grant by the legislature to a corporation to
take private property as for public uses, being in derogation of the
common law right of the citizen to hold and enjoy his property,
is to be construed strictly ; and, to justify its taking, it must be
shown that all the provisions of the statute in that respect have
been fully complied with., This rule of construction is so well set-
tled as to need no citation of authorities. _

Another rule of constrnction, applicable to this statute, is that
in all grants, made by the government to individuals, of rights,
privileges and franchises, the words are to be taken most strongly
against the grantee, contrary to the rule applicable to a grant
from one individual to another.

Another rule of construction is that in construing a statute all
its parts are to be considered and such a coustruction adopted as
will give force and effect to all its clauses, unless they are clearly
repugnant to each other.

“But after all,” says Shaw, C. J., in Cleaveland v. Norton, 6
Cusgh. 380, “the best ground of exposition is, to take the entire
provisions of the act, and ascertain, if possible, what the legislature
intended.”

Applying these rules to the statute under consideration, whatis
its true construction ¢ what power did the legislature intend to
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grant to railroad corporatiéns to take and hold lands as for public
uses ¢ The only grant of power to take and hold lands without
the consent of the owner is contained in section two, which is as fol-
lows : “a railroad corporation, for the location, construction and
convenient use of its road, for necessary tracks, side tracks, depots,
wood sheds, repair shops and car, engine and freight houses, may
purchase or take and hold, as for public uses, land and all mate-
rials in and upon it; but the land so taken shall not exceed four
rods in width for the main track of the road, unless necessary for
excavation, embankment or materials ; but shall not take, without
consent of the owners, meeting-houses, dwelling-houses, or public
or private burying grounds.” There appears to be no doubt as to
the meaning of this section. The purposes for which the corpor-
ation may take and hold lands, for the “location, construction
and convenient use of its road,” are specifically enumerated.
They are “for necessary tracks, side tracks, depots, wood sheds,
repair shops and car, engine and freight houses.”  “The land so
taken shall not exceed four rods in width for the main track of
the road, unless necessary for excavation, embankment or mate-
rials.” The only limitation to the power to take for side tracks
and the buildings specified, is what is necessary for those purposes
for the convenient use of the road. If this section stood alone the
railroad corporation would have the right to determine the neces-
sity and extent of the land to be taken for those purposes.

But the legislature was not willing to grant to railroad corpor-
ations thjs great right of eminent domain to be exercised at their dis-
cretion, but carefully guarded it by providing in section three, that,
“if the parties do not agree as to the necessity and extent of the
real estate to be taken for said side tracks and buildings, the cor-
poration may make written application to the railroad commis:
sioners, describing the estate, and naming the persons interested ;
the commissioners shall thereupon appoint a time for the hearing
near the premises, require notice to be given to the persons inter-
ested as they direct, fourteen days at least before said time; and
shall then view the premises, hear the parties, and determine how
much, if any, of such real estate is necessary for the reasonable
accommodation of the traffic and appropriate business of the cor-
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poration. If they find that any of it is so necessary they shall
farnish the corporation with a certificate containing a definite
description thereof, and when it is filed with the clerk of the
court in the county where the land lies, it shall be deemed and
treated as taken.”

What power did the legislature by this section intend to give
to the railroad commissioners? Is it, as is contended by the
respondent, the power to determine how much of the land,
described in the application to them, “is necessary for the reason-
able accommodation of the traffic and appropriate business of the
corporation” for any use to which it may wish to put it? or is it
the power to determine how much of it, if any, is necessary for
the purpose for which the corporation claims to take it, and about
which the parties have disagreed, “for the reasonable accommoda-
tion of the traffic and appropriate business of the corporation.”

In construing this section, that part of it, giving the commis-
sioners the power to determine, must be considered in connection
with the first part, giving the corporation the right to apply to
them, which limits the right to cases of disagreement of the par-
ties “as to the necessity and extent of the real estate to be taken
for said side tracks and buildings.” Under this clause the commis-
sioners get jurisdiction, and it is limited to the cases of disagree-
ment between the parties which are specified. The power to
determine cannot exceed the jurisdiction granted, nor can it exceed
the right granted the corporation to take lands. If the commis-
sioners have the general power claimed for them, then they may
determine that the real estate which the corporation claims to
take is necessary for main track, excavation, embankment or
materials, when the corporation has no right to apply to them for
that purpose ; or that it is necessary for car or locomotive works,
or for the purpose of taking fuel, when the legislature has not
given the corporation the power to take lands for such purposes.

We think it clear that the statute gives the railroad commission-
ers jurisdiction only in cases of disagreement between the parties
as to the necessity and extent of the real estate to be taken for
side tracks, depots, wood sheds, repair shops and car, engine and
freight houses ; and that they have the power only to determine
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the necessity and extent of the real estate to be taken for those
purposeé, having in view the reasonable accommodation of the
traffic and appropriate business of the corporation.

If there is any doubt about the construction of this statute the
history of the legislation in this state upon this subject supports
the construction which we give it.

The first general statute concerning railroads was passed in
1836. Its provisions in regard to the right of the corporation to
take lands were incorporated into the revised statutes of 1841, c.
81, § 2. “Any railroad corporation may take and hold, under
the provisions contained in this chapter, so much real estate as
may be necessary for the location, construction and convenient
use of their road. Such corporation may also take, remove or use
for the construction of such road and its appurtenances, any earth,
gravel, stone, timber, or other materials, on or from the land so
taken, provided that the land so taken, otherwise than by consent
of the owners, shall not exceed four rods in width ; unless when
greater width is necessary for excavation or embankment or pro-
curing stone, gravel or other materials. These provisions were
substantially incorporated into the revised statutes of 1857, . 51,
§ 2. Thus the statute limiting the right of the corporaticn to take
lands, without the consent of the owner, for all purposes except
for excavation, embankment or materials,to four rods in width,
remained till 1865.

But the large increase of the business of the roads had demon-
strated that, in order to accommodate the public traffic and busi-
ness over the roads, it was necessary to locate and erect new
depots and enlarge old ones; and to enable the corporation to do
80, it was necessary that it should have lands more than four rods
in width. To obtain it, the corporation must submit to the
unreasonable and exorbitant remuneration which the owner, tak-
ing advantage of its necessities, might exact. If the price
demanded should be so unreasonable that the corporation would
not submit, the public would be deprived of reasonable accommo-
dation for their traffic and business over the road. To obviate
this difficulty the act of 1865, c. 321, was passed.

By section one, “a railroad corporation may take and hold real
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estate necessary for depot purposes, and when the parties inter-
ested do not consent thereto and cannot agree upon other persons
to-determine the question of necessity and the extent thereof, the
said corporation may make application to the railroad commis-
sioners of this state, to view the premises, and determine whether,
and how much of, such estate is necessary for the reasonable
accommodation of the traffic and appropriate business of said
corporation. By section three, “if said commissioners shall adjudge
and determine, after such hearing, that the estate in question is
necessary for the use of the corporation as aforesaid, they shall
furnish to said corporation a certificate of their adjudication,” &c.

Here we find used for the first time, the precise terms, con-
tained in the present statute, which are relied upon as giving to
the railroad commissioners the general power claimed by the
respondent. But railroad corporations did not claim, and the
legislature did not understand, that this act gave the railroad com-
missioners the power to condemn land for any other than depot
purposes ; hence, when it was shown that it was necessary that
these corporations should have the right to take land of more than
four rods in width for other purposes, the legislature, by act of
1868, c. 171, amended section one, of the act of 1865 so as to give
a railroad corporation the right to “take and hold real estate for
depot purposes, and for all necessary tracks or side tracks, wood
sheds, repair shops and car, engine and freight houses, and when
the parties interested do not consent thereto,” &ec. If the act of
1865 gave the general power claimed, then there was no occasion
for the amendment.

The provisions of these statutes were incorporated into the
revision of 1871 ; and still the legislature acting upon the con-
struction we have given to that statute, that a railroad corpora-
tion had the power to take and hold, ¢n ¢nvitum, real estate only
for the particular uses specified in the statute, by act of 1872, c.
70, granted to such corporation the right to “take and hold, as for
public uses, land and the materials thereon ; for borrow or gravel
pits, for the construction and repair of its road, in the manner and:
under the restrictions provided in c. 51, §§ 2 and 8 of the revised
statutes.” If section three gives the general power claimed,
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there certainly was no occasion for this act. Carefully consider-
ing all the provisions of the statute and the history of the legisla-
tion on this subject, we feel clear that the construction which we
have adopted expresses the intention of the legislature.

The next question that is presented is, had the railroad commis-
sioners jurisdiction to act on the petition presented to them by the
Bucksport & Bangor railroad company by virtue of which they
acted in condemning the land of the petitioner ? The railroad
commigsioners are a tribunal created by statute, and their juris-
diction is given by statute. The petition presented to them is the
foundation for their action. They obtain jurisdiction only when
the petition presents a case within the provisions of the statute.
Scarborough v. County Commissioners, 41 Maine, 604. Good-
win v. County Commissioners, 60 Maine, 328.  Fairfield v.
County Commissioners, post.

The petition in this case does not present a case within the pro-
visions of the statute. To give the commissioners jurisdiction, the
petition should contain a description of the estate which the cor-
poration claims to take, naming the persons interested in it, with
averments that the corporation claims to take it for some one or
more of the purposes specified in the statute and that the parties
do not agree as to the necessity and extent of the estate, described,
to be taken for the purpose or purposes named.

The petition does not contain these averments, neither in form
nor substance. It starts out with the allegation ¢“that said cor-
poration and Frederic Spofford of Bucksport in the county of
Hancock do not agree as to the necessity and extent of the real
estate to be taken for side tracks and buildings for said road.”
This clause contains the only allegations of a claim by the corpora-
tion to take real estate, of the purpose for which it claims to take
it, and of disagreement as to the necessity and extent of the real
estate to be taken. It does not appear what estate the corpora-
tion claims to take, nor does it appear that it claims to take any
estate for one or more of the purposes named in the statute, and
that the parties disagree as to the necessity and extent of the estate
to be taken for such purpose. The allegation is that they “do not
agree as to the necessity and extent of the real estate to be taken
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for side tracks and buildings for said road.” What buildings ?
There is no building specified. It does not appear that the cor-
poration claims to take it for any building named in the statute.
The disagreement is alleged to be as to the necessity and extent
of the estate to be taken for buildings, for said road. It may
have been for a barn, store, dwelling house, foundery for making
their castings, or car and locomotive works.

This allegation in regard to the disagreement between the par-
ties is followed by this request: “and in order to determine the
same, said railroad company request you, as provided in § 3, c. 51,
of the revised statutes, to examine and determine how much, if
any, of the real estate of Frederic Spofford, who is alone inter-
ested therein, hereinafter described, is necessary for the reasona-
ble accommodation of the traffic and appropriate business of the
corporation.” Then follows a description of two parcels of real
estate. But there is no allegation that the corporation claims to
take the estate described for any of the purposes specified in the
statute, or that the parties disagree as to the necessity and extent
of the real estate described to be taken for any of the purposes
named in the statute. Taking all the allegations in the petition
together, they do not present such a case as to give the railroad
commissioners jurisdiction under the statute.

If, however, the petition to the commissioners was sufficient to
give them jurisdiction, they exceeded it in their adjudication which
is as follows: “and we do now, after such hearing and view of the
premises, adjudge and determine that so much of said real estate,
as is hereinafter by us first described, is necessary for the use of
said Bucksport & Bangor railroad company, for necessary tracks,
side tracks, depots, wood sheds, repair shops and car, engine and
freight houses, and for the reasonable accommodation of the traffic
and appropriate business of said corporation.” They adjudge the
estate described necessary for tracks.

Now the statute gives to the corporation no authority to apply
to the commissioners in case of disagreement as to the necessity
and extent of the real estate to be taken for main tracks, or tracks
as distinguished from side tracks, and gives to the commissioners
no jurisdiction to adjudicate upon this subject. And while the
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statute expressly limits the corporation in its right to take land
for its main track to four rods in width, except when necessary for
excavation, embankment or material, if it can apply to the railroad
commissioners to condemn lands generally for this purpose, the
statute limitation, as to width, would be of no effect. This part of
the adjudication of the commissioners is clearly without authority.

They also, after adjudging the estate described necessary for
the use of the corporation for necessary tracks, side tracks, and
the buildings named, add, “and for the reasonable accommodation
of the traffic and appropriate business of the corporation.” Here
we find an express adjudication that the estate is necessary for the
general uses of the corporation in addition to the specific uses
named. We have already seen that under the statute the corpor-
ation has no power to take and hold land <n invitum for general
uses, that its power thus to take and hold lands is limited to the
particular uses specified in section two. In this part of their adju-
dication, the commissioners exceeded their authority, and, as it is
impossible to ascertain how much of the real estate described was
adjudged necessary for tracks and the general uses of the corpor-
ation, the excess of authority in these respects invalidates the
whole adjudication of the commissioners on this part of the case.

‘We come now to the proceedings in regard to taking the gravel
pit. By Act of 1872, ¢. 70, “any railroad corporation may pur-
chase, or take and hold, as for public uses, land and the materials
thereon ; for borrow or gravel pits, for the construction and repair
of its road, in the manner and under the restrictions provided in
chapter fifty one, sections two and three, of the revised statutes.”
To take and hold land under this Act the same proceedings must
be had that are required to take and hold land for side tracks, &c.
The objection made to the petition in this respect is that the de-
scription of the land to be taken is not sufficient. The description
is as follows: “a certain gravel pit owned by said Frederic Spof-
ford, and situated easterly of and adjoining their railroad track
near where it crosses the county road near Smelt brook, so called,
in Bucksport village, and northerly of said county road, and com-
prised within a space or limit of fifteen rods square.” We think
this description sufficient. It embraces a piece of land fifteen rods
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square, bounded on one side by the east line of the railroad track
and on another by the north line of the county road. The com-
missioners had no authority to condemn any of the petitioners
land not embraced in the space or limit of fifteen rods square. By
their description of the land taken it appears that they must have
taken land not embraced in those limits. They begin “at a point
upon the northerly line of the county road 103 feet (6 rods and 6
links) easterly upon said northerly line of county road from its
intersection of the right-of-way of the Bucksport and Bangor
railroad, thence at right angles to said county road upon a course
N. 54 deg. E., magnetic, a distance of 165 feet (10 rods) thence,
by a course bearing N. 30 sec. W. a distance of 372 feet (22 rods
134 links), to a point upon the easterly line of the aforesaid right-
of-way, thence, by the easterly line of right-of-way, to the first men-
tioned point.” Now the longest straight line that can possibly
be run on a piece of land fifteen rods square is only 21.213 rods in
length ; and a glance at the commissioners line, which commences
in one side of the square and runs at right angles to it 10 rods,
and thence by a changein its course of 54 deg. and 30 sec. 22 rods
and 13} links further, shows that they disregarded the description
in the petition and took land not embraced in it. Therefore, their
adjudication was unauthorized.

It is contended by the respondent, that this petition should not
be granted, for the reason that the petitioner has been guilty of
such laches as to deprive him of this remedy. Tt is said that the
proceedings before the commissioners were closed in December,
1873, and that the petitioner had full knowledge of all the pro-
ceedings, and still he stood by and saw the respondent enter upon
the land and expend large sums of money in erecting buildings
and making side tracks, without interposing any objection till the
filing of this petition, March 10, 1875, and that to quash these
proceedings now, would work ruinous or very mischievous conse-
quences to the corporation. But we must determine the case as
presented in the record.

It is true that the adjudication by the railroad commissioners
was in December, 1873 ; but the case finds that the certificate of
the commissioners was not filed in the office of the clerk of the
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courts till October 18, 1874. The taking by the corporation dates
from the time of filing the certificate in the office of the clerk of
the courts. There is nothing in the case showing that the corpo-
ration had entered upon the land taken. It could not do so, except
to make surveys, till the damages were estimated and paid or
secured as provided in the statute. The case does not show that
the damages have been estimated. If the railroad company had
legally caused the damages to be estimated, and had paid or
secured them, and entered upon the land and expended large sums
of money with the knowledge of the petitioner, and wished to
invoke the doctrine of estoppel by reason of the laches of the peti-
tioner, it should have set out the facts in an answer, and proved
them. As the case is presented, there is nothing showing such
laches on the part of the petitioner as to deprive him of this
remedy.

Again, it is said that this petition is addressed to the discretion
of the court; and the court, in the exercise of its discretion, is
asked to dismiss the petition, though fatal defects may appear
upon the face of the proceedings. True, the petition is addressed
to the discretion of the court ; but that discretion is a judicial dis-
cretion, to be exercised in accordance with the established rules of
law ; and, it appearing in this case that a substantial wrong has
been done to the petitioner, that his estate has been taken with-
out a compliance with the requirements of law, it is the manifest
duty of the court to declare it, and to set.aside the proceedings
by which the wrong has been done.

Writ of certiorari to issue as prayed for.

ArprrroN, CO. J., DickersoN, Danrorta and Virerwn, JJ.,
concurred.
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Grorer N. BLAdK vs. Isaac Maos.
Hancock, 1876.—December 21, 1876.

Pleading. Trial.

The declaration alleging substantially in the language of the statute the doing
by the defendant of the acts for which R. S., c. 95, § 11, gives the injured
party the right to recover in an action of trespass a sum equal to three times
the value of the property taken, and alleging that these acts were done
against the form of the statute in-such case made and provided; held suffi-
cient, although the declaration did not set forth a claim for treble damages,
and did not refer to the statute by which treble damages were given, nor
claim statute damages for the acts complained of.

It is not necessary in an action brought under that section to aver or prove
that the defendant knew that the plaintiff was the owner of the land and
the property taken therefrom.

The jury having been instructed in an action under R. S., c. 95, § 11, giving
triple damages for trespass, if they found for the plaintiff, to return a ver-
dict for the actual value of the grass cut and taken away; held, that it was
proper for the judge to order judgment for thrice the amount of the verdict.

ON EXOEPTIONS.

TrESPASS.

Writ dated September 21st, 1874. Ad damnum $300.

Declaration. In a plea of trespass, for that, at said Aurora,
on the first day of June last past, and on divers other days and
times between said first day of June and the day of the date of
this writ, the said defendant entered on certain grass land of the
said plaintiff, situated in said Aurora, to wit: on the north ninety-
one acres of lottery lot No. 10, said north ninety-one acres being
known as the Chatterly place, and did take from said grass land
without the permission of the owner, a large quantity of grass, to
wit: six tons of grass of great value, of the value of sixty dollars,
and of the property of the said plaintiff, against the form of the
statute in such case made and provided, whereby said plaintiff
was greatly injured.

LPlea, the general issue.

The defendant introduced evidence tending to show that the
plaintifi had been disseised by the lessor of the defendant, and
that the defendant entered on the premises deseribed in the writ,
and: cut grass and carried away hay therefrom by permission of
the disseisor, who claimed to have possession.

VOL. LXVI. 4
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The judge instructed the jury, if they should find for the plain-
tiff, to render a verdict for the actual damages, the same being
the actual value of the grass cut and taken away.

A verdict was rendered for the plaintiff, for $20. After the
verdict, on motion of plaintiff’s counsel, the court ordered judg-
ment for $60, and full costs ; and the defendant excepted.

A. Wiswell & A. P. Wiswell, for the defendant.
L. A. Emery, for the plaintiff.

Barrows, J. The defendant complains of the order directing
judgment to be entered up for treble the damages found by the
jury, because he says the declaration sets forth no such claim, and
does not refer to the statute by which treble damages are given,
nor claim statute damages for the acts complained of. But the
plaintiff did allege, substantially in the language of the statute,
the doing by the defendant of the very acts for which R. S., c.
95, § 11, gives the injured party the right to recover in an action
of trespass a sum equal to three times the value of the property
taken ; and he alleges that these acts were done “against the form
of the statute in such case made and provided.” This was abund-
antly sufficient to inform the defendant of thenature and extent of
the claim.

It was not essential to conclude the declaration with the words,
“against the form” &e.  Swmith v. Montgomery, 52 Maine, 178.

The action and statute are remedial and not penal. Frokock v.
Pattee, 38 Maine, 103.  Mitchell v. Clapp, 12 Cush. 278.

Nor is the plaintiff required specifically to allege that he is entitled
to treble damages for the acts complained of.  Clark v. Worthing-
ton, 12 Pick. 571.  Worster v. Proprictors of Canal Bridge,
16 Pick. 541. The character of the acts charged sufficiently
distinguishes the suit from one brought under § 9 of the same
chapter. :

Nor is it necessary under the statute to allege a scienter on the
part of the defendant. He is bound at his peril to know that he
has the consent of the owner before entering upon improved lands
and taking property of this description.

The language of the statute is general and comprehensive, and
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no reference is made to any particular class, such as the court thought
sufficient in feed v. Davis et al., 8 Pick. 5183, to relieve those dif-
ferently situated from a liability to treble damages. If ourlegisla-
ture had designed to limit § 11 to cases of willful and malicious
trespass, they would have said so. The jury having been directed
to find single damages, the proper course was for the judge to
order judgment for thrice the amount of the verdict. ZLobdell v.
New Bedford, 1 Mass. 158.  Quimby v. Carter, 20 Maine, 218.
FEzxceptions overruled.

Arrreron, C. J., Warron, Dickerson and Virein, JJ., con-
curred. ’
PrrERs, J., being a relative of the plaintiff, did not sit.

FrepERICK SPOFFORD, in equity, vs. Bangor & Bucksporr Rarr-
roAD CoMPANY.

Equity.

Where a party has a plain, adequate and complete remedy at law, equity will
not lie.

The allegations in the bill presented a case of disseizin, the defendant having
the actual possession, claiming to hold it by legal right, absolutely and
against any rights of the plaintiff. Held, that the plaintiff having a plain,
adequate and complete remedy at law, by writ of entry and injunction to
stay waste, pendente lite, under which remedy all his rights could be deter-
mined, he could not substitute a bill in equity and dispossess the defend-
ant by injunction.

This court will not take jurisdiction in equity to restrain acts of trespass,
when the plaintiff is out of possession, except in strong or aggravated
instances of trespass which go to the destruction of the inheritance or
when the mischief is remediless.

When the defendant is in possession under a claim of right or title, as against
the plaintiff, and in no way connected with him in estate, a court of equity
will not enjoin him from making a lease or conveyance, on the ground that
it would be a cloud upon the plaintiff’s title.

ON REPORT.

Biir 1~ EqQuUiTy, praying that the defendants may be enjoined
from making a lease, &c. The substance of the bill appears in
the opinion.

The case is sent to the full court upon bill and demurrer, with
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an agreement of the parties, consented to by the court, that, if the
demurrer is overriled, and the bill sustained, the respondents
may rely upon their answer already filed, and the parties be
allowed to take testimony, and be heard with the same effect as if
no demurrer had been filed.

H. D. Hadlock, for the plaintiff.
L. Hale & L. A. Emery, for the defendants.

Lisery, J. This case comes before this court on general
demurrer to the bill of complaint. The question presented is,
whether the allegations in the bill present a proper case for grant-
ing the injunction prayed for. The material allegations in the bill
are, that the plaintiff “is seized in his demesne as of fee of a parcel
of real estate, situated in the village of Bucksport,” which is spe-
cifically described, “and that said parcel of land has a valuable
whart situated upon it ;” that the defendants have “unlawfully
and without acquiring any title, right or easement, by legal proceed-
ings, or otherwise, in, or to, or over said land, taken possession,and
do now maintain possession of said parcel of real estate, claiming
a legal right so to do, absolutely, and against any right of your
orator and have dug and excavated the earth of said real estate,
and are now digging and excavating and removing said earth, and
have erected and are now erccting buildings upon said real
estate;” that said defendants have “in like manner taken pos-
session of the said wharf, situated on said real estate, as aforesaid,
and are now meddling and interfering with the construction of
said wharf, and are now proceeding to erect buildings thereon, and
by reason of their unlawful possession of said property are now
depriving your orator from enjoying the same;” “that he is
informed and does believe that” the defendants “are about to
enter into an agreement with the Sanford Independent Line of
Steamers, to lease to said Line of Steamers the whole or a part of
your orator’s wharf, here-before described, for a term of years to the
great damage of your orator.” The prayer is in substance that
the defendant be restrained and enjoined from going, or entering,
upon the premises, and from doing any acts complained of in the
bill.
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The case presented by the bill is not within R. S., c. 51, $ 10;
nor is it within R. S.,c. 95, § 7.

The allegations in the bill present a case of disseizin, the defend-
ants having the actual possession, claiming to hold it by legal
right, absolutely, and against any rights of the plaintiff. It does
not appear by the allegations in the bill when the defendants took
possession in the manner set forth. For aught that appears it
may have been more than six years prior to filing the bill, so that
the defendants may be entitled to betterments and have a right to
have them appraised as provided by statute. The plaintiff has a
plain, adequate and complete remedy at law by writ of entry, and
injunction to stay waste, pendente lite. Under that remedy all the
rights of the parties can be determined. He cannot substitute a
bill in equity for a writ of entry and dispossess the defendants by
injunction. Where a party has a plain, adequate and complete
remedy at law, equity will not lie.

But it is contended on the part of the plaintiff that the acts
complained of are acts of trespass, that the case is one of continu-
ing trespass, and to prevent a multiplicity of suits and to stop the
trespass, the defendants should be enjoined. It is true that courts
of equity have jurisdiction to grant injunctious restraining the
commission of acts of trespass in certain cases. DBut in cases like
this where the plaintiff is out of possession, and the defendant in
possession under a claim of right, Kerr’s Injunctions, 290, after
a careful examination of the authorities on the subject, lays down
the rule as follows : “the result of these cases is, that where the
plaintiff is out of possession, the court will refuse to interfere by
granting an injunction, unless there be fraud or collusion, or unless
the acts perpetrated or threatened are so injurious as to lead to
the destruction of the estate,” citing Lancashire v. Lancashire,
9 Beav. 120 ; “he must also, it would appear, be able to satisfy
the court that there is an action pending at law between him and
the defendant in possession, which will try the right between
them.”

In Jerome v. Ross, T Johns. 815, Kent, Ch., after considering
the remedy for trespass by injunction and by action at law says :
“In ordinary cases this latter remedy has been found amply suffi-
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cient for the protection of property, and I do not think it advisa-
ble upon any principle of justice or policy, to introduce the chan-
cery remedy as its substitute, except in strong or aggravated
instances of tresspass, which go to the destruction of the inheri-
tance, or where the mischief is remediless.”

We think these authorities state the rule correctly and that it
should be adhered to. The allegations in the bill do not bring
the case within this rule.

It is further contended for the plaintiff that the defendants shounld
be enjoined from making the proposed lease to the Sanford Inde-
pendent Line of Steamers, that the lease would be a cloud upon
the plaintiff’s title which the defendants should not be permitted to
cast over it. We cannot perceive that a lease or conveyance by
the defendants would be a cloud upon plaintiff’s title. There is
no privity of estate between the parties. The plaintiff’s title is
in no way connected with the defendants’, and a lease or convey-
ance by defendants can have no legal effect upon it, but as to plain-
tiff, would be void. When the defendant, is in possession under a
claim of right or title, as against the plaintiff, and in no way con-
nected with him in estate, a court of equity will not enjoin him
from making a conveyance.

Bill dismissed with costs for defendants.

ApprEron, C. J., Dickerson, Danrorre and Virer, JJ., con-
eurred.

Prrers, J., on account of relationship to a party, did not sit.

EparamM Oriver vs. Riomarp M. Woopman and certain logs.

Penobscot, 1875.—March 14, 1876.
Lien.

The statute lien on logs, etc., under R. S., c. 91, § 84, takes precedence of a
prior mortgage. The action to enforce a log driver’s lien, as it comes
through a contract, though not a part of it, should be against his employer,
whether owner or not; and not against an owner with whom there is no
contract.

Where several owners separately employ the same person to drive their re-
spective logs, the laborer’s lien is not upon the whole mass collectively, but
is to be apportioned to each, pro rata.
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The plaintiff, under employment of the defendant, drove three lots of inter-
mingled logs belonging to three different owners. In a suit where the
employer was defaulted, and damages were $379.05, held, that the plaintiff
was entitled to judgment against the defendant, for that sum and interest
from date of writ, and a judgment in rem for that amount against all the
logs, to be apportioned among the several parcels thereof, according to the
quantity of each owner.

ON REPORT. :

Assumesit, on account annexed for labor on three lots of logs
on Penobscot river, in the spring of 1874, $379.05. The plain-
tiff in his declaration, claimed the statute lien upon the logs.

The report shows that lots one and two were cut by the defend-
ant, and lot three by S. N. Hodgdon. The three lots became
intermingled in driving towards the Penobscot boom, their desti-
nation, in 1873 ; and a portion failed to reach the boom till the
next year.

The defendant mortgaged lot two to Joseph L. Smith; and
afterwards, in the spring of 1874, drove the residue of the three
lots to the boom, Hodgdon agreeing to pay him $2.00 per M. for
his lot ; Smith, the mortgagee, knowing of the arrangement, and
advancing money and supplies to Woodman, for the purpose of
driving the logs to their destination.

Woodman was defaulted, and the action was defended by Smith,
his mortgagee ; and was made law upon facts agreed substantially
-as stated ; “the court to render such judgment as to the mortgaged
logs as the plaintiff, or said Smith, or said logs is entitled to.”

C. A. Bailey & J. Varney, for the plaintiff, claimed a gen-
cral judgment ¢n rem, under R. 8., c. 91, § 34, which is as follows:

“A person who labors at cutting, hanling, rafting or driving logs,
or lumber, shall have a lien thereon for the amount due for his
personal services, which shall take precedence of all other claims,
except liens reserved to the states of Maine and Massachusetts ;
to continue for sixty days after the logs or lumber arrive at the
place of destination for sale or manufacture ; and be enforced by
attachment.”

Q. P. Sewall & J. A. Blanchard, for the logs, and for Smith,
contended that the plaintiff’s lien must yield to Smith’s mortgage,
a prior incumbrance, and relied upon the first part of § 36, same
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chapter, which provides that, “suits to enforce any of the liens
before ngmed in this chapter, shall have precedence of all attach-

ments and incumbrances made after the lien attached,” and

argued, expressio unius exclusio alterius est, that this precluded a

recovery against Smith’s logs. They contended further that the

lien, if any, was upon the several lots and could only be enforced

by scparate actions.

The plaintiff’s counsel replied that there was no repugnance
between §§ 84 and 36 ; that the apparent incongruity was remov-
ed by a further reading in the same sentence in § 36, “and may
be maintained, although the employer or debtor is deceased, and
his estate represented insolvent,” and maintained that so long as
the employer, Woodman, was not dead, and his estate not insol-
vent, § 36 had no application ; that § 36, so far from restraining
the right of the lienor, under § 84, enlarged his right, not, it is
true, preventing the dissolution of the attachment in' all cases of
death and insolvency, but it did in some cases, and so far enlarged
his right. It provides that the death and insolvency shall not
dissolve his attachment on property mortgaged after the lien at-
tached. If Woodman should die insolvent before the judgment,
it would then be time for Smith to claim precedence for his mort-
gage. His claim now is premature.

Vireiy, J. The common law conferred on certain classes of
persons a lien—a right to detain the property of another upon
which they had at the owners request expended money or bestowed
labor, until they should be reimbursed therefor. This right was
based on nataral justice. Continued possession was essential ; and
when that was voluntarily surrendered by the lienor, the lien
ceased. This right was not extended to all classes. The legis-
lature, however, at an early day supplied it or one analogous to it,
to mechanics and others furnishing labor and materials in the erec-
tion of buildings and the construction of vessels, avoiding, how-
ever, the impracticability of continued possession on the part of
the lienor by substituting therefor an attachment within the time
specified.

Laborers engaged in cutting, hauling and driving timber-trees
from the land of another, were not numbered among those hav-
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ing a common law lien on the property upon which they wrought;
they could acquire alien only by special contract therefor. Oakes
v. Moore, 24 Maine, 214. But in 1848, the lumbering interests
in this state already large, were rapidly increasing. Operations
were extending back from the market to the upper waters of the
principal rivers and their tributaries. Larger numbers of labor-
ers became necessary. To their arduons labors was largely due
the difference between the value of the logs at their place of des-
tination for sale or manufacture, and the sum paid for stumpage.
Operators without sufficient means for carrying on their business,
commenced putting claims by mortgage or otherwise upon their logs
when they began their operations. The result was that when their
logs reached the market, their entire value was absorbed by these
claims, while the laborers were discharged unpaid. These wrongs
had become so flagrant and so frequent as to attract the attention
of the legislature; when by “an act giving to laborers on lumber
a lien thereon,” it was provided that “any person who shall labor
at cutting, hauling or driving logs, masts, spars or other lumber,
shall have a lien on all logs and lumber he may aid in cutting,
hauling or driving as aforesaid, for the amount stipulated to be paid
for his personal services and actually due. And such lien shall
take precedence of all other claims except liens reserved by the
state of Maine or the commonwealth of Massachusetts for their
own use; and the lien shall continue sixty days after the logs,
masts, spars or other lumber subject thereto, shall have arrived at
their place of destination, &c. Any person having a lien as afore-
said, may secure the same by attachment.” Pub. Laws 1848, c..
72. This provision was incorporated into the revisions of 1857
and 1871, without material alteration except by inserting the word
“rafting.” R. S. of 1857, ¢. 91, § 19. R. S. of 1871, c. 91, § 34.

This statute was enacted to prevent the wrongs which owners
had enabled contractors to practice upon laborers. The remedy
was based on the ground, as indicated in the title, of considering
the labor as having been performed on the credit of the logs re-
gardless of their real ownership. The principle is just to both
owner and laborer. To the former who can well afford to hold
his property subject to the lien for what has so materially enhanced
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its value ; and to the latter, for having added to the logs, by the
consent of the owner, a value equal at least to his claim. He ought
to be entitled to retake it when they come to market, as against
those who owned them in their original condition and those hold-
ing under them.

By the express language of the statute, the lien takes preced-
ence of all claims except two, “and the statute will not admit of
the construction that there is to be a still further exception.”
Spofford v. True, 33 Maine, 283.

The statute lien on vessels is analogous to the one before us ; und
although its language is not so sweeping as this, it gives the labor-
er’s lien precedence of a prior mortgage. Deering v. Lord, 45
Maine, 293. Perkins v. Pike, 42 Maine, 141. So in Massachu-
getts, the court in Donnell v. The Starlight, 103 Mass. 227,
p- 233, say : “the labor and materials furnished increase the mort-
gagee’s security and inure to his benefit.” So in the case of
The Granite State,1 Sprague, 278, it is held that a lien for re-
pairs upon a vessel under mortgage and in possession of the mort-
gageor is valid and may be enforced after the possession is trans-
ferred to the mortgagee pursuant to a decree in admiralty.

Neither does § 36 modify the provisions of § 84 so asto add any
further exception to those therein mentioned. The evident design
of § 36 is to maintain the attachment notwithstanding the death
and insolvency of the employer or debtor, and not to repeal by
implication express and positive provisions applicable to some of
the liens provided in the chapter. It was only in case of death
and insolvency, that a subsequent incumbrance would interfere
with a prior attachment in any case. To guard against that con-
tingency alone they are mentioned in this section, and not to in-
troduce any new or different rule when that contingency does not
intervene. Our conclusion is that the lien on logs, &ec., takes
precedence of a prior mortgage.

The lien does not inure to a trespasser, but it comes through a
ccontract express or implied with some person owning or rightfully
possessing the property. Spofford v. True, 33 Maine, 283.
Doe v. Monson, 33 Maine, 430. Still itis no part of the contract,
and in no wise affects it, but it is a mode of enforcing payment,
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deriving its validity from positive statute. Hamilton v. Buck, 36
Maine, 536. The action must be brought against the employer
who hired the plaintiff and not against the owner when not the
employer, and with whom there was no contract.

The fact of several ownership is no obstruction to the lien which
attaches to all the logs which the laborer is employed to, and actu-
ally does, drive, but not necessarily to them all indiscriminately.
For where the owners of different quantities severally employ suffi-
cient laborers to drive their respective logs, the lien of each laborer
is confined to the logs he is employed to drive notwithstanding
all the logs became intermingled in driving and were collectively
driven by all the laborers. Doe v. Monson, 33 Maine, 430. And
where they separately employ the same person to drive their respec-
tive logs, the laborers’ lien is not upon the whole mass collectively,
but it is to be apportioned upon the logs of each owner pro rata.
Otherwise one owner might be subjected to pay for labor expended
on another’s logs ; and he might be deprived of the statute right
of relieving his own property by a “tender of a sum sufficient to
pay all that is justly due.” R. 8. c. 91, § 87. Hamilton v. Buck,
supra. Doyle v. True, 36 Maine, 542. ’

The plaintiff ’s claim for services rendered upon the logs by con-
tract with Woodman is entire and has been rightfully brought as
such. Bat it does not follow that the judgment ¢n 7em must be
against all the logs jointly. On the contrary it must be appor-
tioned upon the logs of the several owners according to their re-
spective interests. This will do exact justice to all parties as in
cases of salvage. Stratton v. Jarvis, 8 Pet. (U. 8.) 4.

Those lots of logs respectively bearing the four marks first men-
tioned in the writ were originally owned by Woodman, and the
remainder by Hodgdon. Of the former those designated by the
third and fourth marks Woodman had mortgaged to the claimant,
Smith, prior to the services sued for in this action, but retained
possession as mortgageor. While the mortgageor’s title is good
against all except the mortgagee, the latter’s is paramount. Hence
the logs attached are severally owned by three persons.

Woodman having been defaulted, the plaintiff will be entitled to
judgment against him for $379.05 and interest from the date of
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the writ, and a judgment ¢n rem for that amount as against all the
. logs, to be apportioned among the several parcels thereof accord-
ing to the quantity of each owner, which is to be ascertained by
the judge at nmisi prius, from the scale-bill to be furnished by
the parties as per stipulation in the case; and costs to be appor-
tioned in the same manner. Pub. Laws 1874, c. 191.

ArpprETON, C. J., Dickerson, Danrorra, Prrers and Lissey,
JJ., concurred. :

InmABITANTS OF ORONO . Danter. Pravey.
Penobscot, 1875.—March 25, 1876.

Contagious diseases.

A person infected with a disease or sickness, dangerous to the public health,
who has been removed to a separate house by the municipal officers of the
town, and provided by them with nurses and other attendants, and neces-
saries, by virtue of R. 8., c. 14, § 1, is not chargeable for the expenses
incurred by the town for the nurses and other attendants and necessarigs,
unless he is able to pay all the expenses thus incurred. If he is not so able,
and the town where he belongs pays to the town which has provided nurses,
attendants and other necessaries, the expenses thereof, it can maintain no
action for the money so paid, against him, by virtue of the statute.

ON REPORT.
Casg, as stated in the opinion.

N. Wilson, for the plaintiffs.
A. Sanborn & A. J. Chapman, for the defendant.

Liesey, J. The case finds that in 1873 the defendant was,
with his family, taken sick of the small pox in Oldtown. They
were removed to a house by themselves by the town, and the town
expended six hundred dollars for medical attendance, supplies,
clothing, nurses and other necessaries for them. The defendant
having his settlement in Orono, plaintiffs paid the bill to Oldtown
and bring this action to recover the sum paid by them. The par-
ties agree that the supplies, nursing and medical attendance were
necessary supplies, and that the claim of the plaintiffs is only by
virtue of R. 8., c. 14, relating to contagious diseases. The ques-
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tion of the ability of defendant to pay, as affecting his liability, was
referred to the court, and the court found the sum which the
defendant was able to pay, to be one hundred and fifty dollars.

Upon these facts can the action be maintained ¢ If it can be it
must be by virtue of the statute. There is no liability at com-
mon law. There was no express promise to pay. The proceed-
ings on the part of Oldtown were had by virtue of the provisions
of the statute to provide for the safety of the inhabitants and pre-
vent the spread of a contagious disease, and not by the request or
consent of the defendant. The supplies were furnished while the
defendant was removed from his house and under the control of
the municipal officers of the town. In such case the law will not
imply a promise by the defendant to pay for the supplies furnished.
In support of their action the plaintiffs rely upon R. S., ¢. 14, § 1,
which is as follows: “When any person is, or has recently been,
infected with any disease or sickness dangerous to the public
health, the municipal officers of the town where he is, shall pro-
vide for the safety of the inhabitants, as they think best, by
removing him to a separate house, if it can be done without great
danger to his health, and by providing nurses and other assistants
and necessaries ; at his charge or that of his parents or master, if
able, otherwise, that of the town to which he belongs.”

By this statute the expenses of nurses and other assistants and
necessaries were chargeable to the defendant'if he was able to pay
them. If not able to pay them the statute imposes no liability
upon him. It does not make him chargeable for such portions of
the expenses as he was able to pay, if not able to pay the whole
amount. If not able to pay the whole amount, the expenses were
chargeable to the plaintiff town where the defendant belonged.
By the finding of the court he was not able to pay the whole
amount of the expenses, which was six hundred dollars, but only
one hundred and fifty dollars. Hence the defendant was not liable .
to pay to Oldtown. There iz no express provision in the statute
giving the plaintiffs a right of action against the defendant for the
sum they paid Oldtown. If the defendant was not liable to an
action by Oldtown, no construction of the statute can be adopted
giving the plaintiffs a right of action against him for the sum
which they paid.
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1t is unnecessary to consider the question of the liability of the
defendant under R. S., c. 24,§ 34. This action is not brought
under that statute. The parties expressly agree that the claim of
the plaintiffs is only by virtue of R. 8., c. 14.  The action is not
maintainable by virtue of that statute. Plaintiffs nonsuit.

Avrrreron, C. J., Dickersox, DanrorrH, Vireiy and PrrErs,
dJ., concurred.

Armon Wing ws. Damier Wing.

Penobscot, 1875.—April 11, 1876.
Slander.

The words, “A. B. stole windows from C. D.’s house,”” are not, of themselves,
in their ordinary and popular sense, actionable, as imputing either a charge
of larceny or an act of malicious mischief upon real estate.

ON EXCEPTIONS.

CasE For SsLANDER. The declaration alleges in the usual form
that the defendant uttered and published the following false,
scandalous and malicious words of-and concerning the plaintiff,
to wit: “Almon Wing stole windows from Benjamin Jordan’s
house,” by means of which false and seandalous words, the plain-
tiff has been exposed to a prosecution for stealing, and has suffer-
ed great anxiety of mind. The defendant demurred generally to
the declaration. The presiding justice, the demurrer being
joined, sustained it ; and the plaintiff excepted.

L. W. Davis, for the plaintiff.
L. Barker & L. A. Barker, for the defendant.

Perers, J. The words alleged to be actionable are: “Almon
Wing stole windows from Benjamin Jordan’s house.” There
being no special averments, it is to be presumed that the words
were used in their ordinary and popular sense. The plaintiff im-
pliedly so avers, there being no express averment to the contrary.
That is one rule of construction. Another rule is, that all the
words spoken, so far as necessary to ascertain the meaning of the
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person who utters them, must be considered together. The sense
of actionable words may be so far qualified by subsequent words
spoken in the same connection, that the words taken together
are not actionable. Therefore, if a person is charged with steal-
ing, under such circumstances as show that a felony was not capa-
ble of being committed, the words are not to be regarded as
actionable. Among the illustrations of this rule, is the familiar
one found in the books, and stated in Bac. Abr., (Title Slander) -
in this way: “If J. 8. say to J. N, ‘thou art a thief, and hast
stolen my trees,” no action lies; it appearing from the latter
words, that the whole words only import a charge of a trespass.”
Allen v. Hillman, 12 Pick. 101. Dunnell v. Fiske, 11 Mete.
551. Edgerly v. Swain, 32 N. H. 478. See also numerous
cases cited in note to the case of Booker v. Coffin, 1 Amer. Lead.
Cases, T6.

Tested by these rules, our opinion is, that the words uttered by
the defendant do not impute the crime of larceny, but amount to
an accusation of only a trespass upon real estate. The meaning
conveyed by the words is at least doubtful. They may be sus-
ceptible of different constructions, perhaps. But words cannot be
regarded, upon demurrer to the declaration, as actionable, unless
they can be interpreted as such, with at least a reasonable certainty.
In case of uncertainty as to the meaning of expressions of which
a plaintiff complains, the rale requires him to make the meaning
certain by means of proper colloquinm and averment. It is
always within his power to do so. Robinson v. Keyser, 22 N. H.
328. Emery v. Prescott, 54 Maine, 389.

“Windows” are, strictly, a part of a house; and ordinarily
affixed permanently thereto. If the defendant had intended to
charge a theft of windows which were not a part of a house, the
form of expression would more naturally have been, that the
plaintiff “stole Benjamin Jordan’s windows;” or, “windows from
Benjamin Jordan.” The fact that they were stolen at his house
would seem to be rather an immaterial fact, to be so emphati-
cally stated. If any other word implying violence or force is
substituted for the word “stole,” the words complained of could
not be tortured into an interpretation such as the plaintiff con-
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tends should be ascribed to them. Haynes v. Haynes, 29 Maine,
247.

But the plaintiff maintains that, if the words do not impute
the crime of larceny, they do impute at least the charge of a
criminal act of trespass upon real estate, such as is described in
the malicious mischief act, found in R. 8., ¢. 127, § 15; and that,
in that view, the words are actionable. Whether it would be
actionable in this state, to accuse a person of malicious trespass,
we do not now decide. That might raise the question as to what
offenses involve moral turpitude, social ostracism and disgrace.
Upon that point the authorities disagree. There is a wilderness
of cases upon the subject through which no beaten or well defined
track can be traced. In Indiana, such a charge is actionable.
Wilcox v. Edwards, 5 Blackf. 183. In Pennsylvania, under a simi-
lar statute, it is not actionable. Stitzell v. Reynolds, 67 Penn.
St. 54.  (See in this connection, the contradictory cases of Buck
v. Hersey, 31 Maine, 558, and Brown v. Nickerson, 5 Gray, 1.)
As to what words are actionable and what are not actionable, no
marked rule has as yet been laid down, perhaps, in this state ; and
we do not feel-called upon to pursne the discussion in the present
case, hecause the words used here are not, in our judgment, appro-
priate, in their natural and popular sense, to convey the idea,
that the plaintiff has “maliciously and willfully” injured any
body’s real estate. It is difficult for us, who know nothing of
the subject matter more than is indicated by the words themselves,
to understand what they do mean. It would rather seem that
they were used in an exaggerated and rhetorical sense than in
any other way, to express a'forcible act done under some contro-
verted claim of possession or ownership in the property alluded
to. To constitute a “malicious and willful” injury to a building,
it is not enough that the injury was willful and intentional ; but,
in order to create the criminal offense, it must have been done out
of cruelty, hostility or revenge. 4 Bl. Com. 244. Common-
wealth v. Walden, 3 Cush. 558. Commonwealth v. Williams,
110 Mass. 401. State v. Hussey, 60 Maine, 410. Here nothing
more is clearly implied than that a forcible trespass was commit-
ted. The word “stole” would rather imply that the windows
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were carried away for purposes of value and gain, and not that
they were severed from the house, in order revengefully to inflict
an injury upon the owner. Commonwealth v. Gibney, 2 Allen,
150. . Ereeptions overruled.

ArrreroN, C. J., DickErson, DaxrorTH, VirGIN and LispEyY,
JJ., concurred.

Jorn SHERAN vs. DAnier E. IrEranp and logs.

Penobscot, 1875.—April 11, 1876.

Words.—The place of destination for sale. Lien.

‘“Penobscot boom” is ordinarily ‘‘the place of destination forsale or manufac-
ture,” (within the meaning of the statute,) of logs that are driven down
the Penobscot river, into such boom.

The sixty days (after the arrival of logs within the boom) within which an
attachment must be made, in order to effectuate a laborer’s lien thereon,
do not commence to run, as to any of the logs upon which the lien exists,
until all the logs subject to the same lien have arrived within the boom;
provided the logs have been driven together and the driving has not been
suspended after a portion of them has reached the boom, but has been con-
tinuously kept up till all the logs have been driven in.

ON REPORT.

Assumpsit, on account annexed (August 14, 1872, the date of
the writ,) for cutting and hauling logs on No. 7, now in Penob-
scot river, in and below Penobscot boom, marked N X VII X
girdle at $1.00 per day, $76; “and the plaintiff claims to have
a lien on said logs for personal servicesin cutting and hauling the
same during the past winter, to the amount of $76, and this action
is bronght to enforce said lien according to the statute in such
cases made and provided.”

The firm of Shaw & Ayer, claimants as owners of the logs,
were admitted to defend. The pleadings were the general issue,
with brief statement, denying the lien alleged in the writ, for the
reason that the logs were not attached within sixty days after
their arrival at the place of destination for sale, and alleging that
they were for sale, and that their place of destination for sale was
Penobscot boom. ' :

VOL. LXVI. 5
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The parties agree upon the following facts as pertaining to the
case:

“The Penobscot boom is owned by the Penobscot boom com-
pany, a corporation established by the laws of Maine. Any of
the acts of the legislature, public or private, relating to it, may be
used as a part of this case. The said general boom consists of
various particular gaps and booms, extending from its lower limits
in Argyle and Greenfield to a distance above, of ten miles or
more. The boom company has the use of the river for its pur-
poses, between its upper and lower limits. ~The nearest mills be-
low the lower limits are at Oldtown, about four miles below ; and
the mills where the lumber, coming through the boom, is manu-
factured, are situated at Oldtown and in various places below as
far down as Bangor, and Hampden inclusive. The boom com-
pany’s works are maintained and managed by the Penobscot lum-
bering association, who are lessees of the boom company under
the act of the legislature.

A great many millions feet of logs annually arrive into the
Penobscot boom, from the waters above, of many different marks,
and belonging to many different owners. While in the boom, no
separation of them is made, according either to respective marks
or ownership, but they are promiscuously intermixed.

Whenever the state of the water is suitable for it, the practice
is for the lumbering association, to raft out and make a “boom
scale” of the logs at the different gaps, upon which a toll for
boomage and rafting is assessed. For this purpose each man’s
marks are rafted together in separate joints; these joints are
dropped away by the boom company, and hitched upon buoys
below the gaps where rafted, to remain there for a short time for
the owners to take possession of them and take them away.

The practice is for the owners to take the logs away from the
buoys and run them down on to shores situated in different places,
all the way from the boom, nearly down to the mills at Oldtown.
Some owners have shores of their own for this purpose, and
sometimes the running is done by persons who make a business of
running rafts of logs upon shores owned or rented by them for the
purpose, who both run the logs upon their shores, and keep them
there for a certain price per thousand feet therefor.
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Upon these shores or places of deposit the general practice is
for the logs to be scaled again, to ascertain the number of thou-
sands of feet as between the buyer and seller ; and the buyer takes
the delivery of the logs at these places and carries them thence to
places of manufacture below. The buyers sometimes bargain for
the purchase of logs before they are in the boom, and sometimes
while in the boom, and before any are rafted, and sometimes when
upon the shores ; but more often a purchaser bargains for a whole
or a part of a mark, after a part of them, but not the whole, have
been rafted, but the logs to be scaled on the shores below, and to
be paid for at a scale there to be made from seller to buyer called
a ‘sale scale, the bill being dated on the day of the scale, and
interest reckoned thereafter.

In this way an owner’s mark comes through the boom from
time to time, and generally does not become wholly rafted out till
the end of a season ; and sometimes, when the boom is not cleared
in a season, a portion of it may remain till the next season.

It is admitted that there is due the plaintiff, for his personal ser-
vices, the amount claimed in the writ, $76 ; that the services were
performed on these logs; that there were no other logs of this
mark that came into the possession of the boom company, for
lumbering purposes during 1872, and that these logs were sold by
Shaw & Ayer, the claimants in this suit.” ;

The logs were attached on the writ August 16,1872. The evi-
dence tended to show that most of the logs attached had arrived
at the Penobscot boom more than sixty days before August 16,
the date of the attachment ; that small quantities of them contin-
ued to arrive from day to day thereafter and that the rear came
in and the driving crew was discharged on the 25th or 26th of June.

L. Barker & L. A. Barker, for the plaintiff.
W. H. McCrillis & W. S. Clark, for the claimants.

Perers, J. By R. 8., c. 91, § 34, a person who labors at cut-
ting or driving logs, has a lien thereon for his personal services ;
“to continue for sixty days after the logs or lumber arrive at
the place of destination for sale or manufacture;” to be enforced



68 SHERIDAN ¥. IRELAND.

by suit. The case calls for a construction of this provision of the
statute in two particulars.

One question is this: what is such “place of destination #’ as
applicable to logs driven into Penobscot boom on Penobscot river.
It appears, that the logs annually coming down the Penobscot
river are mostly driven into Penobscot boom, situated above the
mills where the logs are to be manufactured, and they are there
promiscuously intermixed without regard to their ownership.
After this, from time to time, as the logs run through the gaps or
outlets of the boom, they are rafted into “joints” by the boom
company, according to the marks and ownership of the logs, and
then the joints (small rafts) are by the company hitched upon
buoys, below the boom, as a place of delivery from the company
to the owners. The owners take their logs from the buoys where
hitched and run them in joints or rafts still further below, upon
the shores of the river at suitable places of deposit, where they
may be safely kept until they are removed to the mills from time
to time for manufacture. If the log owners do not manufacture
them, the logs are usually sold while lying upon the shores, or, if
they are contracted to be sold beforehand, are usually delivered there
to the purchaser. In this way an owner may not receive all of
his mark of logs through the boom before the end of a rafting sea-
son, and may not even then, a portion remaining within the boom
till the next rafting season afterwards. The logs attached by the
plaintiff, to enforce his lien for labor thereon, came into and
through the boom in the manner thus described, and were not
manufactured by the owners, but were by them sold.

We can have no doubt that the ‘“place of destination” of these
logs for “sale or manufacture,” was the Penobscot boom. The
idea of the legislature evidently was that a drive, (a word used by
lumbermen,) or mark of logs, had ordinarily but a single destina-
tion. Bat if the construction contended for by the plaintiff is to
prevail, then a lot of logs passing through the boom would have
as many and different destinations as the number of persons to-
whom the aggregate lot in different detachments might be sold,
or ag the number of different mills where they might be manufac-
tured. * And the different destinations would be reached at differ-



SHERIDAN %. IRELAND. 69

ent times, varying through a whole season, and even longer,
according to contingencies. By such a rule, the log owners and
log purchasers would find it difficult to know when logs are
exempted from liability to suit for enforcement of the lien, and the
purpose of the statute in fixing a limit to such liability would be
practically defeated. The language is, when the logs ‘“arrive.”
The implication is that the logs have been driven ; that they have
been upon a passage ; and that they have come to a rest. The
words, “arrive” and ‘“destination,” in the statute, are used in a
quasi commercial or maritime sense.  “The port at which a ship
is to end her voyage is called her port of destination.” (Bou.
Law. Dic.) In this case, the Penobscot boom is the end of the
passage or voyage. There, the driving ends. After this the logs
are not driven as before, but are propelled in joints or rafts. It
is to be noticed, that it is the place of destination “for” sale or
manufacture, and not the place “of” sale or the place “of” manu-
facture itself, that the logs are to arrive at.  This construction is
more obvious still, by a reinstatement of the words of the origi-
nal act of 1848, which have been omitted in the revision of the
statutes, for the purpose of condensation, or because the words
would not be applicable to the mode of business in all places. That
act reads thus : “place of destination ‘previous to being rafted’ for
sale or manufacture.”

The other question is this: when, for the purposes of attach-
ment, may it be said that the logs have arrived within Penobscot
boom? The plaintiff’s position is, that the period of sixty days,
(after the arrival of the logs within the boom) within which time
an attachment must be made, in order to effectuate the lien, does
not commence to run as to any of the logs upon which the lien
exists, until all the logs subject to the same lien claims shall have
arrived within the boom. On the other hand, the defen8ant con-
tends that all logs which have remained unattached for sixty days
after their arrival within the boom, become exonerated from the
lien claim, whether all the logs upon which the lien existed have
been there for that period of time or not. In this case, when the
logs were attached, a portion of “the mark” of logs, upon which
the plaintiff’s labor was expended, had been in the boom more
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than sixty days, and a portion had not then reached the boom,
although the crews were still driving upon them. The probabil-
ity is, that the logs attached were among those which had arrived
in the boom more than sixty days before the attachment was
made. Still, we think the attachment was made seasonably. It
is well known, in all lumbering communities, that all the logs of
“g drive” (so called) do not arrive at their destination at the
same time. The head of the drive may be many days in advance
of its rear. Detachments of the same driving crew may be at
work many miles apart. Logs of the same mark may be running
into the boom for many successive days. The laborer’s lien is
usually upon all of the mark of logs. The lien continues sixty
days after “the logs” arrive within the boom, that being their
place of destination. “The” logs are ‘“all” of the logs, and not a
part of them. Any other construction than this, would lessen the
value of a laborer’s lien (for driving) greatly. It would be gen-
erally impracticable for a laborer to distinguish the logs that come
into the boom at different times during the same driving season.
And if he was at work on the rear of a drive, in a case where the
logs were running into the boom for a period exceeding sixty
days, the time within which he is to commence a suit would ex-
pire (as to the bulk of the logs) before his contract for labor would
be completed. In most cases of such a character the lien upon
the logs would be totally lost.

But a question arises, in the arguments of counsel, as to the
effect of such a rendering of the statute, in the event that the logs
do not all arrive in the same season or upon a continued driving.
We do not appreciate any practical difficulty in such a case,
although the point is not involved in the facts before us. When
a portion of the logs are driven to their place of destination, and
the remainder are left behind, and the driving of them abandoned
till another season, then it may be said that the driving, (so far
as the logs then within the boom are concerned,) is so far com-
pleted that the sixty days, as to that portion of them, will thence-
forth begin to run. In that case there would virtually be two
drives from one lot of logs, each detachment having a time of its
own in arriving at the place of destination. But where, as here,
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there is an entirety and continuity of driving, the result is other-

wise. Judgment for the plaintiff against the
personal defendant and against the
logs.

AerrrErON, C. J., Dickerson, Danrorrs, Virein and Lissey,
JJ., concurred.

Marrin J. HaverTY ef uz. vs. Josgpr P. Bass.

Penobscot, 1875.—April 18, 1876.

Municipal officers.

The municipal officers of a city or town, in which any person is infected with
a disease dangerous to the public health, are by statute empowered to re-
move such person to a separate house, without first obtaining from two
justices of the peace a warrant, directed to an officer, requiring a removal
to be made.

The issuing of such warrant is not a condition upon which, but a means by
which, a removal may be effected by municipal officers, whenever a resort
to the aid of a warrant becomes necessary.

The statute conferring such power upon municipal officers relates to a matter
of police regulation, and is not amenable to the objection of unconstitu-
tionality.

ON REPORT.

Trespass, for an alleged assault upon the female plaintiff, on
April 15, 1873, by the defendant, who was then mayor of Bangor.
The assault complained of consisted in the action of a police officer
and a city physician,under the direction of the defendant, in taking
out of the arms of the mother, her child which was believed to be
sick with the small pox, for the purpose of removing it to the city
hospital. In so doing,the defendant was executing an authority
and directions committed to him by the mayor and aldermen of
Bangor, at a special meeting previously called to provide for the
exigency required by this case of sickness.

For the purposes of presenting the question of law involved in
this case, it is not denied by the plaintiffs, that the child was sick
of the small pox; and that the mayor and those concerned with
him, in doing what they did, used no more force than was reason-
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ably necessary to accomplish what they did; and that the mayor
and aldermen, in ordering the removal, acted in good faith, and
for what they thought best for the safety of the inhabitants of
Bangor ; and that the child could be, and was, removed without
great danger to its health.

But inasmuch as the servants of the defendant, by force, after
a reasonable demand for entrance, broke and entered the hns-
band’s house (which was fastened against the officers,) and took
the child away from the mother, by virtue of the provisions of
R. S, c. 14, § 1, and without any warrant as provided in § 5, of
said chapter, the plaintiffs contend that the defendant was a tres-
passer, and therefore liable for such entry and subsequent acts.

If the defendant was a trespasser, because not having such war-
rant, the action to stand for trial; if he was not, then the plain-
tiffs to be nonsuit.

T. W. Vose, for the plaintiffs.
W. H. McCrillis & O. P. Stetson, for the defendant.

Perers, J. By R. 8., c. 14, § 1, the municipal officers of a
town, in which any person is infected with a disease dangerous to
the public health, are required, if they think it best for the safety
of the inhabitants, to remove such person to a separate house,
provided it can be done without great danger to his health. By
§ 5, it is provided that “any two justices of the peace may issue a
warrant, directed to a proper officer, requiring him to remove any
person infected with contagious sickness, under the direction of
the municipal officers of the town where he is.”

The plaintiffs contend that the power of removal granted by
§ 1, can be legally exercised only by the use of the warrant
described in § 5, and that municipal officers who without such war-
rantremove a sick person against his will, are trespassers. We do
not think this construction of the statute the correct one.

The power committed to municipal officers by § 1, is,in the
terms of the statute, unconditional. It is not qualified by any
other section. On the contrary, enlarged powers are given to such
officers by other provisions in chapter fourteen. Thus, by § 29,
when the small pox breaks out in a town, they are to provide hos-
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pitals for the sick and infected ; they shall cause thesick and infect-
ed “to be removed” thereto, unless their condition will not admit
of it without imminent danger ; they may make a hospital of any
~ man’s house, where a sick or infected person is found (if deemed
best,) subject to hospital regulations; and the municipal officers
must act “immediately,” and with “all possible care” for the public
safety. And so, in our opinion, § 5 was designed, not to cripple
and impair the powers conferred upon town officers under § 1, but
to make such powers more effectual. It gives municipal officers ex-
tra means wherewith to execute the authority entrusted to them.
It enables them to command the services of others. It might be
difficult to obtain the necessary assistance, in an undertaking so haz-
ardous to health. But, by means of a warrant, they can compel exec-
utive officers to act. They can remove a sick person without the aid
of a warrant, or they can use that instrumentality to enforce obedi-
ence to their commands, if a resort to such means of assistance be-
comes necessary. We do not perceive how it could be of import-
ance to the sick man, whether a warrant was obtained or not. It
would be the merest form in the world, as far as he is concerned.
There is no provision for any examination by the justices, nor for
notice to any parties to be heard, nor could any appeal be had.
Our view of the meaning of the statute,is confirmed somewhat by a
reference to the earlier acts of Massachusetts and of Maine on the
subject, from which our present statutes came. The language of
the act of 1821 was: “If nced be,” any two justices of the peace
may make out a warrant. The same thing is implied in the pres-
ent statute. Here the warrant was not needed. The municipal
officers were able to do, what the law positively required them to
do, without a warrant. The case of Boom v. The City of Utica,
2 Barb. 104, cited by the plaintiff, does not apply. It merely
decides that the power of personal removal did not at the time of
the act there complained of exist in New York, where there was
no statute like ours. See Seavey v. Preble, 64 Maine, 120.

It is very clear and well settled that the statutes are not obnox-
ious to the objection of unconstitutionality, which is the other
point argued by the plaintiffs. It is unquestionable, that the legis-
lature can confer police powers upon public officers, for the pro-
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tection of the public health. The maxim salus populi suprema
lex is the law of all courts and countries. The individual right
sinks in the necessity to provide for the public good. The only
question has been, as to the extent of the powers that should be
conferred for such purposes. We donot think that personal injur-
ies need be apprehended from the action of officers in cases of this
kind. Experience probably shows that communities and individ-
uals are not promptly enough aroused to the dangers that beset
them in such emergencies. If an injury is inflicted upon a per-
son by the malice of the public servants, he has a remedy for it.
And the petition for Aabeas corpus is always open to him. Fur-
ther words, however, upon a policy, so universally regarded as a
just one, are unnecessary. Preston v. Drew, 33 Maine, 558.
Gray v. Kimball, 42 Maine, 299. Lord v. Chadbourne,id. 429.
Watertown v. Mayo, 109 Mass. 815, 318, 819. Taunton v.
Taylor, 116 Mass. 254. Cooley’s Con. Lim. 584, et seq.
Plaintiffs nonsuit.

ArprEToN, C. J., Dickerson, Daxrorra, Virein and Lisery,
JJ., concurred.

Mary S. Stevexs vs. E. & N. A. RaiLway.
Penobscot, 1875.—May 9, 1876.

Railroad.

Although the burden of proof falls upon a plaintiff to establish the negligence
of a railroad company sued for an injury caused by their cars running off
the track; still, where the plaintiff is guilty of no negligence, and the cause
of the accident is not disclosed by the attending circumstances, the burden
of explanation falls upon the company to show that there was no fault upon
their part; and a jury would be authorized to presume them guilty of negli-
gence if they fail to do so.

Ox morION.
CasE brought to recover damages for personal injuries received
on the defendants’ railway, August 28, 1873.

It appeared in evidence that the plaintiff was a passenger on the
car of the defendant company, getting on at Bangor, that the car
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‘being about three-fourths full proceeded about twenty-five rods
from the depot at a rate of speed from five to ten miles an hour;
and then went off the track, producing a slight shock. It did not
appear that the car was damaged, or that any of the passengers,
except this plaintiff, received any injury. The passengers left the
car, the plaintiff, among others; and she walked to her house
some four-fifths of a mile.

She testified that she was fifty-four years of age and in good
health when she entered the car, that the train commenced slat-
ting soon after the cars started, slat her from right to left, then
stopped, jerked back, and then pitched forward, that her back was
thrown against the back of her seat, that she was also pitched on
to the back of the seat in front ; that she at first fainted and then
recovered somewhat and was assisted out of the car; that by
resting frequently on the way and receiving some support, she
succeeded in reaching her home, took her lounge, had severe pain
in the back, hip and head, sent for the doctor, took and kept her
bed entirely for five days; that she got up very poorly, found she
had received severe internal injuries from which she had not
recovered.

She introduced no evidence to show negligence on the part of
the company.

On the part of the defense, evidence was introduced tending to
show that the car was comparatively new, the wheels and axle had
been little used, were purchased of a company having a high repu-
tation, were constructed of the best known materials and combin-
ing all the appliances which men skilled in the art of car construe-
tion employ; that the car and wheels and axle were duly and
carefully inspected the night before and the morning when the
train started ; that the cause of the running of the car from the
track was the loosening of the wheel; that this could not have
been detected by the most careful examination ; that the loosen-
ing of the wheel may take place when the wheel and axle have:
been manufactured with the highest degree of skill and of the best
materials, and cannot be detected by the most careful inspection ;
cannot be detected either by the ear or eye ; that it may be a latent
defect not discoverable by the most careful examination and not
possibly to be prevented by the highest skill in manufaeturing.
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There was evidence that, before the suit was brought, the de-
fendants paid the plaintiff $275, and employed and paid a physi-
cian to attend her $250.

The verdict was for the plaintiff, $1,625, which the defendants
moved to have set aside as against law, evidence, its weight, and
on the ground of excessive damages.

0. P. Stetson, for the defendants.
A. Sanborn, for the plaintiff.

Prrers, J. The defendants move to have the verdict set aside.
There is a single ground upon which the verdict may stand. The
accident occurred within a moment after the cars left the depot in
Bangor, destined for St. John. Tt happened by a wheel being loose
upon the axle under one of the cars, the train being thrown from
the track thereby. The questions at the trial were : first, whether
the defect existed at the moment of starting, or whether it might
have been produced while the cars were running afterwards ; and
if it existed before starting, whether it could have been discovered
by the employees of the defendants by the use of proper and suffi-
cient care. The latter question was a close one.  The burden of
explanation, however, that falls upon a company in a case like
this, helps the plaintiff upon this point. Undoubtedly the general
burden of proof is upon the plaintiff to show that her injury was
caused by the negligence of the defendants. She avers it, and
must prove it. Nor, in a strict sense, does the burden of proof
change. Small v. Clewley, 62 Maine, 155. But it may be aid-
ed and sustained by a presumption that arises upon the facts.

‘Where a passenger is in the use of proper care when an injury
happens to him by the cars running off the track, the cause of the
accident not appearing from the attending circumstances, it has
been frequently decided, that negligence upon the part of the rail-
road company may be presumed against them, unless the imputa-
tion is removed by some satisfactory explanation upon their part.
As the cars and the track are within the exclusive possession and
control of the company, it is incumbent upon them to explain the
cause of an accident, it not being ordinarily in the power of the
passenger to do so. Cars can ordinarily be run with safety, and
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when they are not, that fact itself is evidence of fault or defect
somewhere, requiring explanation. The maxim, res ¢psa logui-
tur, applies in such a case. Feital v. Middlesex Railroad Co.,
109 Mass. 398; and cases there cited.  Stokes v. Saltonstall, 13
Pet. 181.  Railroad Co. v. Pollard, 22 Wall. 341.

The question then comes, whether the explanation set up in
this case is made out. If the defect existed at the depot before
the train was put in motion, of which we think there was quite
satisfactory evidence, were the jury justified in believing that it
could have been there remedied by such caution and watchfulness
on the part of the agents of the defendants as under the circum-
stances were required by common care? We are not convinced
that the jury committed an error in this respect, giving the
defendants the benefit of the interpretation of the rule as to com-
mon care, invoked by them and supported by the authorities by
them cited. The defendants’ witnesses do not swear positively
that it was not within the limits of practicability to have discov-
ered the defect before leaving the depot, if it existed then. The
judgments of the experts are based npon the statement that a
proper and sufficient examination had been made by the employ-
ees, the correctness of which statement may well be doubted. If
there are no means of discovering such a defect, it is, certainly,
a deplorable risk for travelers. The truth is, that men who have
routine work to perform often become careless. Undoubtedly,
defects may exist in the running gear of railroads, not discovera-
ble by any of the ordinary tests applied for their detection ; but
we are not satisfied that the jury erred in coming to the conclusion
that such was not the case here.

Upon the question of the amount of damages, we are by no
means free of doubt, whether the verdict should be sustained.
There is much reason to believe that the injury may be grossly
exaggerated, and there is some question whether the plaintiff had
previous good health enough to warrant her traveling upon the
road. But as the testimony is very conflicting, as bearing upon
this branch of the issues tried, we are disposed to allow the verdict
to stand. Motion overruled.

Arrreron, 0. J., Diogerson, Danrorta, Virgin and LiBeEy,
JJ., concurred.
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Penobscot, 1875.—July 24, 1876.

Emancipation.

Emancipation may be established by contract between the parent and child,
as well as otherwise. It must be by consent, express or implied, of the
parent if living, and is an entire surrender of all right to the care, custody
and earnings of the child, as well as a renunciation of parental duties.

An emancipated minor does not follow the settlement gained by the parent
after such emancipation.

‘Where the father, after acquiring a settlement in Newport, went with his son
to Corinna, and resided there himself ever after, and before acquiring a set-
tlement there emancipated his son who returned to Newport and resided
more than five years during his minority; held, that the son’s settlement
after emancipation was all the while in Newport and not in Corinna, not on
the ground of his own residence there, but that he followed the previously
acquired settlement of his father; keld also, that the derived settlement of
an emancipated minor is that of his father at the time of emancipation, and
not that acquired by his father at any time thereafter.

An emancipation of a minor is not to be presumed, but must always be
proved. It need not be in writing.

Where the jury found an emancipation in fact under correct instructions as
to the law, and had at least the testimony of the father and son upon which
to rest it, the full court refused to set it aside.

ON EXCEPTIONS AND MOTION.
~ Assumesrr, for supplies furnished from April, 1872, to August,
1873, to one Mary F. Lawrence, a pauper, about seventeen years
of age, whose alleged settlement was in the defendant town, $91.
The necessity of the supplies and all proper notices and replies
were admitted ; the only question being one of her settlement,
which was that of Haskell Lawrence, her father, who it was admit-
ted had a settlement derived from his father, Abel Lawrence, in
Newport, in 1837. Abel in that year removed to Corinna, where
he ever after resided, his son, born February 28, 1827, being
then ten years old.

To fix the settlement of Haskell in Newport, and prevent his
acquiring a new settlement in Corinna with his father, the plain-
tiffs alleged that in the winter of 1840~’41, the son being then thir-
teen or fourteen years of age, hig father emancipated him; and
evidence tending to prove and also to disprove that fact was intro-
duced by the respective parties.
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Evidence was introduced by the defendants, tending to prove
that at the age of twenty-five years, Haskell was married on Sep-
tember 3, 1852, and that he then, at the time of the marriage, went
to live with his wife at her father’s, in Stetson, and that he subse-
quently lived there with her as his home ; also at other places in
Stetson, long enough in all, as the defendant contended, to gain a
new settlement in that town; they were divorced in 1860 ; be-
tween these years her residence was in Stetson. The defendants’
counsel asked the presiding justice to rule as follows to the jury:

I. That a legitimate child under the age of twenty-one years,
follows the settlement acquired by his father before the child
arrives at that age, notwithstanding the father and child had pre-
viously agreed on the part of the father to release the child’s time
until twenty-one years of age, and on the part of the child to sup-
port himself and hold him harmless from all charges.

II. No emancipation by a father of his son, thirteen or four-
teen years of age, can be effectual to prevent the son from follow-
ing a new settlement acquired by the father after his emancipation
and before he is of age.

III. If emancipation can be effected by a contract and acts
between father and son, as above supposed, the contract must be
in writing.

IV. If the emancipation was produced by reason of the poverty
of the father, it is not effectual to prevent the child’s following
the father’s new settlement.

V. If the facts are as testified by Abel Lawrence, there was no
emancipation.

VI. 1If the pauper’s father established his residence in Stetson
with his wife, living there with her two or three years, her con-
tinued residence there is prima facie evidence of his.

These several requests were denied.

The presiding justice instructed the jury, that the plaintiffs,
claiming that there was an emancipation of the son by the father,
the burden of proof was on them to show it ; he must prove that
he gave the son his time ; that the age of the son at the time was
immaterial, nor was it necessary that it should be made public,
nor in writing ; and no prescribed form of words is required, but
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it must be express and positive, must be proved and not presum-
ed, may be proved by the testimony of the parties, or inferred
from the acts and declarations of the parties; but once emancipat-
ed, the father cannot resume his rights. The age of the boy is a
matter for consideration as to the probability of the story.

As to the father receiving his son’s wages at any time, did the
father claim them as matter of right, and did the son claim them
because he earned them; did the father claim them in violation of
agreement, or because there was no agreement, as matter of right
or equity ; all these considerations were proper to be taken into
account by the jury in judging of the fact, whether or not there
was an emancipation.

On the point of his alleged settlement in Stetson, the judge
instructed, that five years’ continuous residence in that town,
without receiving supplies as a pauper, would give him such set-
tlement ; that if he abandoned his wife, and left with the inten-
tion of abandoning her and his home, that would cease to be his
home; but that an abandonment of the wife was not necessarily
an abandonment of his residence, the will of the husband deter-
mines his residence ; the fact of the wife remaining and having
her home is a fact, the effect or weight of which is for the jury;
the departure must be with an intention to abandon.

" In submitting the case, the court by assent of both parties sub-
mitted to the jury to find and make answer to two interrogatories:

I. Was there an emancipation of the son by the father ¢

II. Did Haskell have his residence five successive years in
Stetson ? '

The jury returned a verdict for the plaintiff, and answered the
first question in the affirmative, but made no reply to the second.

The counsel objected to affirmation of verdict because of this
default in answering the last question, but the court allowed the
verdict to be affirmed and recorded.

The defendants excepted to the above rulings and refusals, and
to the acceptance of the verdict.

A. W. Paine, with whom was Z. Walker, for the defendants,
recapitulated his points as follows :
I. The plain and unequivocal language of the statute that “legit-
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imate children have and follow the settlement of their father until
they gain a settlement of their own,” originally enacted in i794:,
adopted by our state in 1821, subsequently re-enacted in the same
or substantially the same words in each of the three subsequent
revisions and now a part of our pauper law, leaves no room for
judicial construction or legal doubt.

II. Any attempt to avoid this explicit and unmistakable enact-
ment by any arrangement or agreement secretly made between a
father and his infant child, whereby the parental duties and obli-
gations are surrendered and avoided, is a violation of the first
principles of natural law, opposed. to good morals, conscience and
religion, rebuked by the plainest provisions of the common law,
and, if, by parol, directly in violation of the positive enactment of
the statute of frands; for each and all which objections, such
arrangement is absolutely void, leaving each party at liberty at its
pleasure to ignore its effect and disregard its requirements, and
thus render it wholly nugatory and ineffectual.

III. No emancipation, productive of the result here claimed,
can be effected, which is based upon any volition of the infant as
one of its necessary factors; but only such emancipation can pro-
duce that result as is forced upon the infant by misfortune in the
death (or perhaps insanity,) of his parents, or second marriage of
his widowed mother. And only such emancipation is thus effec-
tive as enables the infant, in the language of the statute, to “gain
a settlement of his own,” in some of the modes provided by law.
The right to gain a derivative settlement continues so long as the
party lives through whom the derivation is derived; the deriva-
tion is not subject to be defeated by any voluntary act of the party,
nor by any act save that of nature or the law, which casts upon the -
infant the involuntary results of misfortune.

IV. The doctrine advanced, that an infant may be emancipated
by agreement with its father so as to prevent its taking any new
settlement of its father acquired during its minority, in violation
of the express language of the statute, is believed to be wholly
without authority in either of the states of Maine or Massachusetts
or any where else; the cases in which expressions used to convey
any such idea are relied upon, not being authority as decisions but

VOL. LXVI, 6
rd
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only dicta, sayings, and not decisions, and having their sole appli
cation to emancipation forced upon the infant by misfortune and
independent of his volition. If, however, in all this we are mis-
taken and a father can by agreement with his infant child effectu-
ally repeal the words of an unambiguous statute and change all
the relations of towns and municipalities with each other, then we
contend further. »

V. That to produce that result the court should require the
strongest proof of the fact, that no mere inference drawn from
doubtful facts should avail, but that it should be done in as care-
ful manner as is provided for the transfer of parental duties in the
statute relating to “masters, apprentices and servants.”

VI. The testimony of Abel Lawrence, the father, does not make
proof of such emancipation as the plaintiffs’ case requires, and
the requested instruction should have been given to that effect;
inasmuch as with other things it does not appear from his testimony
that he released his son’stime during his entire minority, nor abso-
lutely at all, but simply for the time and on -condition that he
should live with his grandfather, which time and condition were
both violated.

VII. As matter of fact, the evidence fails to prove by a prepon-
derance of testimony that there was any emancipation such as
set up, the two witnesses who alone testify to the arrangement dif-
fering from each other on most material points, thus in a great
measure neutralizing each other ; both, too, having told very differ-
ent stories, deliberately and seriously, varying widely from their
testimony, thus falsifying their own evidence, [&ec., &c.]

VIIT. As to his settlement in Stetson ; the requested instruction
* as to the prima facie force of the wife’s residence in settling that
of her husband should have been given.

IX, And finally the neglect to pass upon the fact of his new
settlement in Stetson shows such a misconception of the case on
the part of the jury as to render their verdict under all the cir-
cumstances of the case not worth saving.

D. D. Stewart, and with him #. A. Wilson & C. F. Woodard,
for the plaintiffs.
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Danrorra, J. This is an action under the pauper law ; and the
question at issue is the settlement of the pauper. ‘

The supplies sued for were furnished Mary F. Lawrence, who
has the settlement of her father, Haskell Lawrence, who had a set-
tlement in the defendant town in 1837, derived from his father
Abel Lawrence. It appears that subsequent to 1837 and while
Haskell, the son, was yet a minor, the father gained a settlement
in Corinna. The principal guestion arising under the exceptions,
is whether the son followed this newly acquired settlement of the
father.

The plaintiffs contend that he did not, on the ground that he
had been previously emancipated. The defendants, denying the
fact of emancipation, claim that if it were so, he would still go with
and have the settlement of the father in Corinna. This presents
the question whether a minor can, under the law, be emancipated
by the act of his father so as to prevent his following and having
any subsequent settlement gained by the tather while he is a minor.

This involves the construction of the second mode of gaining a
settlement under R. 8. of 1841, c. 32, § 1, that being the law
applicable to this case. It reads as follows: “legitimate chil-
dren shall follow and have the settlement of their father, if he have
any within the state, until they gain a settlement of their own :
but if he have none, they shall in like manner follow and have the
settlement of their mother, if she have any.”

It is contended by counsel that this provision is so plain that it
cannot be misunderstood and needs no interpretation, and that its
literal reading and meaning is its true one. We might readily ad-
mit this, were we to take it alone, unconnected with other parts of
the same section, and without the light thrown upon it by the ever
varying facts and conditions of life to which it must be applied.
If taken literally, the children would follow the father even af-
ter becoming of age, unless they have gained a settlement of
their own. But this cannot be the meaning of the legislature.
This statute as well as others must be construed by the subject
matter to which it is applicable. For the purposes of business and
the ordinary affairs of life, children are not, in law, always regard-
ed as members of the father’s family. There must ordinarily be



84. LOWELL ¥. NEWPORT.

a time when the child may act for himself and independent of his
parents. For this reason it seems eminently proper and even nec-
essary to insert into the law a qualification which is not therein
expressed, but is there by implication only.

The same result will be reached by a construction of this clause
in connection with other parts of the section. We find other
modes provided by which settlements may be gained. Any person
resident in a town March 21, 1821, under certain circumstances,
gains a settlement. The same thing happens to all persons hav-
ing their home in any unincorporated place when it shall be incor-
porated into atown.  But “any and all persons” literally applied
would include minors as well as those of age ; and it thus applied
a child might have one settlement derived from his father and at
the same time another in a different town gained for himself by
virtue of other provisions of the law ; as this is not allowable, it is
clear that the Jaw cannot be literally rendered. We must find
some explanation of its meaning which will give due force and
effect to all its parts; as all must stand together, no one portion
repealing another. 'What then must have been the intention of
the legislature as gathered from the whole section and applied to
the subject matter veferred to ? .

The reason of the first provision may lend us material aid ; and
what reason can be given why the child should follow the father,
except the policy of keeping families together ? When there is no
longer occasion for that, or when for any reason the child has
ceased to be a member of the family aud is no longer dependent
upon the parent, then the reason for the law has ceased and ordi-
narily in such cases the law ceases.

Then, applying the same test to the other provisions referred to,
if persons are to include children dependent upon their parents,
the provision is, or may be, not only inconsistent in its operation
with the first in the respect already referred to, but it may violate
that fundamental principle of public policy on which that is
founded, by often separating parents from their children.

Following out this view, we shall find no difficulty in adopting
a principle of construction which will harmonize all these different
provisions and at the same time give effect to the evident inten-

!
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tion of the legislature. This principle is found in the doctrine ot
emancipation. If the emancipated child no longer follows his
parents, and none but the emancipated can gain a settlement inde-
pendent of his parent, all the difficulty vanishes. We then have a
statute harmonious as a whole, which violates no policy by sepa-
rating families, and which provides for all individuals as such.

In harmony with this view, we find all the decisions to which
our attention has been directed, and they are quite numerous.
Even the child who has arrived at twenty-one years of age, is
subjected to the same test; for that fact is held not conclusive
proof of an emancipation. Monroe v. Jackson,55 Maine, 55, and
cases cited. : ‘

This same statute has been in force in Massachusetts and in
this state since 1793 ; and there appears to be no conflict in the
decisions or dicta. '

In Springfield v. Wilbraham, 4 Mass. 498, it was held that
the words of the statute could not be taken literally. Parsons,
C. J., says: “But when the father ceases to have any control over
his children, or any right to their service, it is not easy to devise
any good reason why they should not be considered emancipated,
and as no longer having a derivative settlement with the father on
his acquiring a new settlement.” In this case the emancipation
was on his becoming of age.

In Charlestown v. Boston, 13 Mass. 469, it was held that a
minor daughter emancipated by marriage, did not follow a subse-
quently acquired settlement of her widowed mother.

In Great Barrington v. Tyringham, 18 Pick. 264, the court.
fully recognizing the principle contended for, found that the facts
relied upon to show an emancipation did not constitute one, and
therefore the minor followed theé settlement of his mother.

The same principle is recognized and acted upon in Upton v.
Northbridge, 15 Mass. 237; Taunton v. Middleborough, 12
Met. 35, and Shirley v. Lancaster, 6 Allen, 31.

In New Hampshire, the same interpretation has been given to
a similar statute as fully appears by the cases from that state
cited by the plaintiffs’ counsel.

In our own state, the doctrine, that a minor emancipated may
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gain a settlement independent of the parent and from the time of
emancipation ceases to follow that of the parent, has been recog-
nized and settled by a long and unbroken series of cases. Lubec
v. Eastport, 3 Maine, 220. Portland v. New Gloucester, 16
Maine, 427. Garland v. Dover, 19 Maine, 441. Dremont v.
M. Desert, 36 Maine, 890. Oldtown v. Falmouth, 40 Maine,
106. Monroe v. Jackson, 55 Maine, 55. Bucksport v. Rockland,
56 Maine, 22. Hampden v. Brewer, 24 Maine, 281. Dennys-
ville v. Trescott, 30 Maine, 470 ; and many others.

This last case is decisive of the point we are now considering,
in every respect ; and so far as we know its soundness has never
been called in question either here or elsewhere. On the other
hand, in all the cases the point is treated as settled doctrine, and
not even a doubt raised as to the effect of emancipation in taking
the child from any subsequently acquired settlement of the father.

But, without seriously contesting the authority of these cases,
it is earnestly contended that it is only an emancipation by the
death of the parent, or by misfortune, that can have the effect
claimed for it here, and not one that is the result of a contract
between the parties. But the cases make no such distinetion, and
in many of them the emancipation in question rested upon a sup-
posed contract. In Portland v. New Gloucester, above cited, it
was directly founded upon a contract, and the decision turned upon
that fact. In Wells v. Kennebunk, 8 Maine, 200, the contract
was deemed sufficiently proved by the conduct of the parties. In
Oldtown v. Falmouth, cited above, Rice, J., says, “emancipation
is ordinarily a matter of contract. When the parents are living,
there must be consent proved on their part, or acts from which
such consent may be inferred, to constitute emancipation ;” and
simply because the contract was not proved the child followed the
settlement of the father. In Dennysville v. Trescott, the eman-
cipation was founded upon the consent of the mother, and was
effectual in its influence upon the settlement of the child.

Where the emancipation is by marriage, the effect of which is
not doubted, it is still by contract, for in such case the marriage
to be effectual must be by consent of the parent, and consent is
virtually a contract. White v. Henry, 24 Maine, 581. Bucks-
port v. LLockland, 56 Maine, 22.
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It would seem that these cases are something more than “mere
dicta, sayings and not decisions.”

But as a matter of principle, why should there be any distinction
between emancipation by misfortune and by contract ¢ If thereis
an emancipation, of what consequence is it from what sdurce it
comes ¢ If it is an emancipation, if the child is taken from the
custody of the parent, and the parent relieved from the care of the
child, there is as much a surrendering of the family tie if this is
done by contract, as if accomplished by misfortune. But it is said
that such contracts are against the policy of the law. It is un-
doubtedly against the policy of the law to force a separation of
families against the wishes of those interested. But to permit the
parties to do it, is entirely another thing. Such separations are
not unfrequently useful to all concerned. In Whiting v. Earle
& tr., 3 Pick. 201, Parker, C. J., says in substance that though
a father is entitled to the earnings of his son, “the court thought
it equally clear that he might transfer to the son a right to receive
them. This is necessary for the encouragement of young men ;
and it is often convenient for a father.” Many cases might be
cited where such a separation might promote the best interest of
the child, if not of the parent. It may be that as a general rule
the family circle is the best place in which to train and fit children
to perform well the duties of life; but unfortunately there are ex-
ceptions to this rule, which may arise from misfortune or inability
on the part of the parents. In such cases the law places no im-
pediment in the way to prevent the parties from improving their
condition and permits them within reasonable limits to exercise
their own judgment as to the method of doing it.

All authorities agree that it is a voluntary matter on the part of
the parents if living. If the minor voluntarily leaves his father’s
house without fault on the part of the latter, the father is under no
legal obligation to pay for his support or education. Angel v.
McLellan, 16 Mass. 28.  Weeks v. Merrow, 40 Maine, 151.

If the father forces his child to leave his house, or deserts or
abandons him, the child is released from all filial duties which the
law will enforce and may seek his own welfare in his own way.
Thus an emancipation may be accomplished by wrong and violence
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and be sustained by the law, if the injured party chooses to accept
the situation. It wounld be singular indeed if the same thing
could not be accomplished by a contract between the same par-
ties, without subjecting themselves to a charge of violating the
policy of the law. K

But it is further said that though a contract of this nature may
be valid for many purposes, yet it cannot be made instrumental in
setting aside the plain provisions of the statute, that the rights
and liabilities of towns as fixed by the law cannot be varied by
the contracts of parties. This proposition as stated is undoubt-
edly true ; whatever the parties may do, the law remains the same.
It is however not to be forgotten that while the acts or agreements
of individuals are not to change or abrogate the law, the law is to
be applied to these acts and agreements. It is the act of the person
in fixing his abode that renders one town or another liable for his
support if he becomes a pauper. Emancipation or want of it, does
not change any law ; but it is often an important element to be
taken into consideration, in applying existing laws. It is the peo-
ple who make the facts ; and to those facts the court are to apply
the laws. When a pauper is found in the community he must be
relieved ; and his condition, the circumstances by which he is sur-
rounded, determine what town shall be liable for his support,
whether those circumstances were brought about by his own acts
or otherwise.

It is further claimed that emancipation by contract to be effect-
ual must be in writing, as one not to be executed within the year.
This, however, is an erroneous view of the nature of this contract.
It is not one, as seems to be supposed, the execution of which is
to be completed only when the minor becomes of age. On the
other hand, it may be, and usually is, executed at once. The de-
struction of the pareutal and filial ties which it contemplates, take
place when the contract is completed, and each party at once goes
free from the restraints which bound him to the other.

In accordance with this view, we find the authorities. In
Abbott v. Converse, 4 Allen, 533, emancipation was considered
as a gift by the father to the son. A promise to give is revocable,
but executed, irrevocable. In Dennysville v. Trescott, it was
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proved by the acts of the parties, and not by writing, and so in
most or all of the cases cited.

But a question arises here, whether the testimony in the case
sustains the fact of emancipation. There have been many cases
in which this question has been considered ; but like all questions
of fact, the result of each case must depend very much upon its
own circumstances. There are, however, certain fixed principles
of law applicable to cases of this kind. What is emancipation
may be considered a question of law; whether it has taken place,
a question of fact.

The instructions of the presiding justice to the jury upon this
point were clear, distinet, and fully sustained by the authorities.
In the langnage of Shepley, C. J., in Sanford v. Lebanon, 31
Maine, 124, the test tobe applied is that of the “preservation or
destruction of the parental and filial relations.” In Olinton v.
York, 26 Maine, 167, it was proved that the daughter had lived
in a good many places; that her father had said he would not
have her at his house; that his wife was quarreling with her;
that he was not able to take care of her in the circumstances she
was then in; and the brother took her home; this was held not
to prove emancipation. In Great Barrington v. Tyringham,
before cited, it was held that a minor, living in another state
away from the parents, as an apprentice, was not thereby eman-
cipated.

A minor bound to service by the overseers until he becomes of
age, is not emancipated. The father’s consent to a surrender of
his rights is wanting, and without that, either express or implied,
there can be no emancipation. Oldtown v. Falmouth, before
cited. Frankfort v. New Vineyard, 48 Maine, 565. In Mon-
roe v. Jackson, 55 Maine, p. 59, Barrows, J., says: “It occurs by
the act of God in depriving the child of his natural protector by
death, or by the voluntary act of the parent surrendering the
rights and renouncing the duties of his position, or, in some way,
condueting in relation thereto, in a manner which is inconsistent
with any further performance of them. Poverty, even culminat-
ing in absolute pauperism of the parent, and resulting in a bind-
ing out to service of the child by the selectmen, until he is twenty--
one years of age, does not effect it.”
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In Portland v. New Gloucester, there was an absolute surren-
der on the part of the parent of the custody of the child, and all
his rights and duties in relation to it; an entire conveyance of
all these rights to another person. Such a renunciation was held
to be emancipation.

From these cases, as well as from others in harmony with them,
the principle to be deduced is, that emancipation such as will affect
a settlement under the pauper law, however it may be in other
cases, must be an absolute and entire surrender on the part of the
parent, of all right to the care and custody of the child, as well
as to its earnings, with a renunciation of all duties arising from
such a position. It leaves the child, so far as the parent is con-
cerned, free to act upon its own responsibility, and in accordance
with its own will and pleasure, with the same independence as
thongh it were twenty-one years of age. :Indeed, the best test
which can be applied is the separation and resulting freedom from
parental and filial ties and duties, which the law ordinarily bestows
at the age of majority.

The jury, by their verdict, have found such an emancipation.
To sustain the verdict, we have at least the testimony of the
father and son, who may be presumed to know the facts better
than others. Their credibility was peculiarly a question for the
jury ; and although we might have come to a different conclusion,
we do not see sufficient reason for disturbing theirs.

Motion and exceptions overruled.

ArrreroN, C. J., Dickerson, Virein and Liseey, JJ., con-
curred.
Prrxrs, J., having been consulted, did not sit.

SteprEN D. MEADER %s. SvuLLivan S. WHITE.

Penobscot, 1876.—August 5, 1876.
Lord’s day.

A loan of money made on the Lord’s day is void.
Whether the promise to repay be in writing, verbal or implied, it cannot be
enforced.
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ON REPORT.

AssumpsiT on account annexed, originally tried before a trial
justice and defended by an account in set-off, and plea of non-
assumpsit. The trial justice gave judgment for the plaintiff for

$9 and costs; and the defendant appealed.

'~ By agreement of the parties the case is submitted to the law
court on the statement that the matter of one item only shall be
presented to the law court ; that on one Sunday in April, 1872, at
four o’clock in the afternoon, the defendant went to the house of
his brother-in-law, the plaintiff, in Dexter, four miles from his own
house, and said to the plaintiff that he wanted to borrow of him
the sum of $9, and promised to repay it the next fall. There-
upon the plaintiff let the defendant have the sum of $9.

If the action is maintainable for the nine dollars, the defendant
is to be defaulted for that sum and interest from the date of the
writ and for costs ; otherwise, the plaintiff is to be nonsuit and the
defendant to have costs.

V. A. Sprague & M. Sprague, for the plaintiff, contended in
substance, that one who loans money without interest, on Sunday,
to relieve want, necessity, distress, violates no moral law, nor the
statute which forbids traveling, or doing “any work, labor or busi-
ness on that day, except works of necessity or charity;” that either
the defendant represented truly that he was in want, or untruly ;
if truly, neither was violating the law ; if untruly, he should not
take advantage of his own wrong, not participated in by the
plaintiff.

In the course of the argument under various views, the counsel
cited and commented upon the following cases: Cratty v. Ban-
gor, 57 Maine,423. Bailey v. Blanchard, 62 Maine, 168. M-
Gatrick v. Wason, 4 Ohio St. R. 566. W hitcombd v. Gilman,35
Vit. 297. State v. Goff, 20 Ark. 289. Jones v. Andover, 10
Allen,18. Commonwealth v. Sampson, 97 Mass. 407. McGrath
v. Merwin, 112 Mass. 467. Phil. B. R. Co. v. Phil. Towboat
Co., 23 Howard, 209. McClary v. Lowell, 44 Vt. 116. Hearne
v. Nichols, 1 Salk. 289. Flagg v. Millbury, 4 Cush. 243.
Adams v. Gay, 19 Vt. 358.

‘The counsel closed with the appeal to the court, that if the points



92 MEADER ¥. WHITE.

noticed were of no avail; the wisdom of the court would discover
a remedy which would combine law and justice, and give to
the plaintiff the money which the defendant was so unjustly
endeavoring to withhold.

J. Crosby, for the defendant.
The contract being made on Sunday is illegal. Melior est
conditio defendentis. ~

ArpreroN, C. J. The defendant borrowed of the plaintiff nine
dollars on the Lord’s day. Had he given his note for this sum,
its collection could not have been enforced because of the statute
forbidding secular business on that day. Whether the promise to
repay is evidenced by a written memorandum or by a verbal
promise, or rests upon an implied one, the same result must follow.
The contract was illegal because made on a day when the making
of contracts is forbidden, and the plaintiff cannot claim through an
act prohibited by the statute. Finn v. Donahue, 35 Conn. 216.
Plaisted v. Palmer, 63 Maine, 576.

The moral obligation to repay money loaned is the same, whether
the loan be made on one day or on another. It is an unfortu-
nate condition of the law when the violator of its commands is
rewarded by it for such violation. The defendant and the plain-
tiff are alike guilty of a violation of law; the former in solicit-
ing a loan, the latter in yielding to such solicitation. Both are
liable to the penalty provided by the statute. But the defendant,
while guilty with the plaintiff, and equally amenable to the pen-
alties provided by the statute, is rewarded for his wrong doing by
the refusal of the law to aid in the enforcement of a debt justly
due. He is absolved from an indebtedness created at his own
instance ; while his associate in guilt, who yielded to his wishes is
liable to a double penalty, that inflicted by law, and that arising
from the non-payment of money loaned in addition to the sorrows
of a regretful conscience.

Juvenal indignantly says:

“ Multi
Committunt eadem, diverso crimina fato ;
Llle crucem pretium sceleris tulit, hic diadema.”
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So, now, of two criminals guilty of the same offense, one is pun-
ished and the other rewarded by the law, which creates the offense.
Plaintiff nonsuit.

Dickerson, Viraiy and Perers, JJ., concurred.
W avrron, J., concurred in the result.

Horris M. Haynes vs. Moses JACKsON.

Penobscot, 1876.—August 8, 1876.
Amendment. Words,—parcel. Judgment.

In trespass quare clausum where the close is described as sitnated in the town
of B., county of P., the writ is amendable by describing the close as situat-
edin the town of M., an adjoining town in the same county.

Where a tract of land embraced both upland and meadow, and a deed of the
whole tract reserved the meadow land on the westerly end of said tract
extending to the highland on said tract, and recited that said excepted par-
cel was to be located and the boundaries fixed by appointees named, when
in fact there were two meadows on the westerly end of the tract with a
belt of high land between them; held, 1. That the reservation was of only
one of the meadows and that the second one lying to the west of the belt of
highland was not reserved; 2. That the appointees named had the power to
locate and fix the boundary by the highland.

In a former action of trespass quare clausum, on the same close, in this court,
in which the present plaintiff and another were plaintiffs and the present
defendant and another were defendants, made law on report conditioned
that if the line as agreed upon by appointees named was binding upon the
parties a default was to be entered, if not, a nonsuit; the full court or-

" dered a nonsuit. Held, to be no bar to this action.

ON EXCEPTIONS.

TrrespAss, quare clausum, from July 1, 1867, to the date of
the writ, September 18,1873 ; also a trespass September 1, 1873.

The verdict was for the plaintiff ; and the defendant alleged
exceptions.

The case and the questions raised are stated in the opinion.

A. Knowles & G. P. Sewall, for the defendant.
L. Barker & L. A. Barker, for the plaintiff.

LiseeYy, J. Trespass upon the Spencer meadow, so called in
Milford. The writ at first described the close to be in Bradley.
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Upon the opening of the case and before the pleadings, the plaintiff
was allowed to amend by striking out Bradley and inserting Mil-
ford, being an adjoining town, and both towns being in the county
of Penobscot. The defendant objected to the amendment on the
ground that it changed a material part of the description and gave
a new cause of action. If any part of the locus was misdescribed,
an amendment describing it correctly was clearly allowable. It
introduces no new cause of action, but only corrects an error in the
description of the close on which the trespassis alleged to have
been committed. '

The principal question in this case was whether the plaintiff or
defendant was the owner of Spencer Meadow. This meadow was
a part of a tract of land in said Milford, known as the Southgate
tract. 8. H. Blake once owned the whole tract ; and each party
claims under him. One Wentworth Lord had the care of the
tract, and was to be interested under Blake when the land was
paid for.

In 1862, Blake conveyed the whole track to one Ritchie, with
an exception in the words following, “excepting and reserving the
meadow land on the westerly end of said tract, extending to the
highland on said tract, said excepted parcel and not hereby con-
veyed, containing from two to three hundred acres more or less,”
said boundary by the highland to be located and fixed by said
Ritchie and W. Lord. The plaintiff became the owner of Ritchie’s
title, one undivided half in September, 1868, and the other undi-
vided half in May, 1870.

In 1864, said Blake conveyed to the defendant and another so
much of the tract as was not conveyed to Ritchie as aforesaid.
The description in this deed is as follows: “The meadow land on
the west end of the Southgate tract, so called, extending to the
. highland on said tract ; said meadow land containing two to three
hundred acres more or less. The easterly part of said tract was
deeded to E. C. Ritchie, 9th of June, 1862, and the intention of
this deed is to release all my title and interest in the remaining
portion of said tract. The boundary line between Ritchie and
the present grantees to be established, if not already done, as pro-
vided in Ritchie’s deed.”
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A question arose at the trial upon the construction of the deeds.
The plaintiff contended that under the exception in Ritchie’s deed,
the defendant was entitled to a parcel of meadow on the immedi-

-ate west end of the track known as a part of Sunkhaze meadow,
so called, which he claimed was separated from Spencer meadow
by a strip of highland some twenty rods wide ; while the defend-
ant contended that he was also entitled to the Spencer meadow on
the west half of the tract, whether separated fror£1 Sunkhaze mea-
dow by the strip of highland or not ; and he also claimed that the
strip of land claimed to be highland by plaintiff, was in fact mea-
dow land, so that the two meadows formed one continuous parcel
of meadow land. Upon this question much evidence was intro-
duced by both sides, and it was submitted to the jury to determine
as matter of fact whether the strip of land, between the two mea-
dows, of about twenty rods in width, was or not, within the mean-
ing of the deed, meadow land. The jury found it was not mea-
dow land, and the verdict was for the plaintiff.

Upon the question of the construction of the deeds the presid-
ing judge instructed the jury as follows: “A question arises upon
the language of the two deeds, whether the defendant has the title
to all the meadow land on the westerly end of the Southgate tract,
provided there are two meadows thereon, or to only one of such
meadows or one parcel, to use the phrase used in the deed.. For
the purposes of this trial I instruct you that the defendant’s title is
limited to one parcel or piece of land. ‘His meadow land’ must be

- virtually and really but one piece of territory. It may be irregular
in its shape and proportions, still it cannot be made up of separ-
ate and distinct pieces, although upon the west end of the tract,
but it must be in fact and reality but one parcel and not two par-
cels of meadow land.”

It is contended on the part of defendant, that this construction
of the deed is not correct; that by the true construction of the

"deed from Blake to Ritchie, all the meadow land on the westerly
end of the tract, whether in one or more parcels, was excepted,
and that the grantee took the highland only. Upon a careful
examination and consideration of the language of the deed, we
think the construction given by the presiding judge to the jury is
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correct. The deed conveyed the above ‘tract excepting ‘the
meadow land on the westerly end of said tract, extending to the
highland on said tract, said excepted parcel and not hereby con-
veyed, containing,” &e. “The meadow land on the westerly end
of said tract, extending to the highland on said tract,” can em-
brace but one piece of territory. The boundary of the territory
excepted is where the first piece of meadow land on the westerly
end of the tract joins the highland. The first meadow land ex-
tending to the first highland on the westerly end of the tract is
the part excepted. If there is any doubt about the meaning of
the clause quoted, the clause following, “said excepted parcel and
not hereby conveyed containing two to three hundred acres more
or less,” makes it clear and certain. If the grantor had intended
to except more than one parcel of meadow land, he would have
used more appropriate terms to accomplish that purpose.

The jury having found that the strip of land, some twenty rods
in width, separating Spencer meadow from Sunkhaze meadow, is
not meadow land, but highland, it follows that Sunkhaze meadow,
extending to the highland between that and Spencer meadow, is
the parcel excepted and owned by the defendant, and that he has
no title to Spencer meadow.

By the deeds under which both parties claim, Ritchie and Lord
‘had the power to locate and fix the boundary by the highland.
The instructions of the pre.sidi'ng judge as to the legal effect of
the action of Ritchie and Lord in locating and fixing the line were
. correct. Haynes et al. v. Jackson et al., 59 Maine, 386. But
the jury having found that the strip or belt of land connecting
Sunkhaze and Spencer meadows was not meadow land, it follows,
as we have seen, that the defendant had no title to Spencer mea-
dow where the alleged trespass was committed ; and the line
located and fixed by Ritchie and Lord became immaterial to the
result of this suit, and the judgment will not establish it as the
dividing line between the parties. '

But the defendant contends that plaintiff is estopped from claim-
“ing title to Spencer meadow by the judgment in case Haynes et
al. v. Jackson et al., rendered -at the April term of this court,
1872, reported in 59 Maine, above cited. That was an action of
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trespass, and judgment was rendered on nonsuit. That judgment
in no way determines the title. FEzceptions overruled.

ArpreroN, C. J., Dickerson, DanrortH, VigeiN and Prrers,
JJ., concurred. '

Jornx C. Lapp vs. Jorn S. PATTEN ef al.
Penobscot, 1875.—August 8, 1876.

Contract. Words,—to ﬁnd help.

A contract to pay a stipulated price for removing pianos, by the piece, and
“to find help” to aid in the removal, does not make the owner liable for the
use of an apparatus, invented, made and used by the contractor to facilitate
the work of removal; although the use of such apparatus may have saved
the owner the necessity of a considerable portion of the help he agreed to
find. An agreement to find help in such case, is an agreement to furnish
manual labor, not to pay for the use of such an implement.

ON REPORT.

. AssumpsiT, for removing pianos in the city of Bangor, under a
contract by which the plaintiff was to move the pianos and the
defendant to find help and to pay 75 cents each.

The account annexed contained about 1,200 items for moving
pianos and organs covering a period from February 4, 1869, to
June 13, 1873.

The case was sent to an auditor who reported that exclusive of
two items there was due from the defendants to the plaintiff at the
date of the writ the sum of $673.25. The defendants were de-
faulted for that amount, with leave on the part of the plaintiff to
have the default taken off and the case stand for trial if in the
opinion of the court upon the plaintiff ’s testimony he is entitled to

" more.

The plaintiff claimed pay for two itemns not covered by the audi-
tor’s report ; 1st. Interest at 6 per cent to July 1, 1873, $121.74.
2nd. Use of pianorigging from August 13, 1870, in moving 451
pianos, 50 cents each, $225.50.

The plaintiff testified in substance, that he procured certain rig-
ging, trucks, and a harness of his own invention, to be used by

VOL. LXVI. 7
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men, by which the pianos could be moved more easily in and out
of houses and up and down stairs ; that he thereby saved to the
defendants, the cost and labor of one or two men in moving each
piano ; that he had several conversations in regard to the adjust-
ment of the account before the commencement of the action.

F. A. Wilson & C. F. Woodard, for the plaintiff.
F. M. Laughton, for the defendants.

Dickerson, J. By agreement of counsel at the hearing before
the auditor, the items in the plaintiff’s account for use of piano
rigging and for interest were reserved from the consideration of
the auditor and to be reported for adjudication by the court.

The auditor found that, exclusive of these items, there was due
from the defendants to the plaintiff $673.25, for which sum a default
was entered, and the case was reported ; the default to be taken off
if upon the plaintiff’s testimony, he is entitled to more in the opin-
ion of the law court, and the case to stand for trial.

The plaintiff was a truckman and the defendants were dealers
in pianos; and all the charges in the plaintiff’s writ, except those
reserved for the determination of the court, were for removing
pianos and organs. . .

The auditor reported that the contract between the parties was
that all the pianos within city limits should be moved for seventy-
five cents a piece. The evidence shows that the defendants agreed
to “find help” for removing the pianos, and that they did so in sev-
eral instances. In such cases the defendants either paid the assist-
ants directly, or they were paid by the plaintiff who charged the
several sums to the defendants.

By the defendants’ agreement “to find help” they were bound
to furnish such manual labor on request as the plaintiff might
reasonably need in addition to his own services in order to accom-
plish the work of removal. If they had refused to do so, the
plaintiff had the alternative of abandoning the contract, or employ-
ing the necessary help for its fulfillment and charging the amount
paid therefor to the defendant. ~

The evidence does not show that the defendants neglected or
refused to find help when requested to do so; nor is there now
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any controversy between the parties as to the amount paid for
help by the plaintiff. The charge in the writ that we are called
upon to consider is “for use of piano rigging.” It appears in evi-
dence that in order to facilitate the work of removal the plaintiff
invented, made and used an apparatus which cost abont $25. For
the use of this apparatus he has charged fifty cents in each in-
stance, amounting in all to $225.50. The testimony shows that
the use of “the piano rigging” saved considerable manual labor—
the witnesses differing somewhat in their estimate of the amount
thus saved. . .

We do not think that the plaintiff is entitled to recover upon
this item in his account. The agreement was to find help, that
is, manual labor. There was no agreement express or implied to
pay for the use of apparatus of any kind ; no mention was made
of the piano rigging. The testimony shows that the defendants
had a contrivance of their own which they used to advantage for
the same purpose. It is reasonable to suppose that they would
have made provision for the use of their own implement, if they
had contemplated that they would be liable for the use of any
such gear. The damages for failing “to find help” are direct and
easy to be ascertained ; they are what it reasonably cost the plain-
tiff “to find the help” himself. On the contrary, the method of
ascertaining the value of the use of the piano rigging is indirect
and secondary ; involving, in the first place, the cost of the help the
defendants were required to furnish, and then the amount saved
by the use of the apparatus. The use of the piano rigging was
made at the plaintiff’s own motion and risk, and entirely outside
of the contract ; the minds of the parties never met in any agree-
ment express or implied, to pay for its use ; and there is no impli-
cation of law arising from the facts in this case that renders the
defendants liable therefor.

The elements necessary to entitle the plaintiff to interest on
the items in his account are wanting. There was no agreement
to pay interest, nor was there any demand of payment, or what
would be equivalent thereto. Default to stand.

Arrreron, C.J., Dasvorra, Virain, Perers and Liesey, JJ.,
concurred.
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Joserr F. Nasow, executor, in equity, vs. First Banaor Chris-
TIAN CHURCH, ¢f als.

First Bancor Curistian Cruron vs. Josepr F. Nason, executor.

Penobscot, 1876.—August 8, 1876.
Equity. Executorsand Administrators.

A testator bequeathed property to aid in the erection of a house of worship
for the first church of the Christian denomination in Bangor, subject to the
conditions that the church be legally organized within ten years, and,
before it avails itself of the appropriation, own a lot free from incumbrance
on which to erect their house, within one mile of Kenduskeag bridge. Two
churches of that denomination organized in some form within the time
specified ; the first, which was not recognized by the general conference,
did not own a lot, nor claim the legacy. The organization of the claimant
church was recognized by the general conference and they purchased the
requisite lot, and demanded the legacy. In a bill in equity seeking a con-
gtruction of the will, and direction in the disposition of the legacy, it
was held, that the bequest was valid, and ordered that it be appropriated
under the direction of a trustee o be appointed by the court at nisi prius, to
aid in the erection of a house of worship upon the lot owned by the church.

The general doctrines of Sewall v. Cargill, 15 Maine, 414; Preacher’s Aid Soci-
ety v. Rich, 45 Maine, 552; Tappan v. Deblois, id., 122; and Howard v. Am.
Peace Society et als., 49 Maine, 288, are re-affirmed and applied to the facts
here presented.

Extracts from the records of the Maine Eastern Conference of the Christian
Church and those of the First Bangor Christian Church are legally proper
to be considered by the court.

Where a testator made a bequest under certain conditions “to aid in the erec-
tion of ahouse of worship to be under the control of the First Christian Church
in Bangor,” held, that even if the conditions were performed, the action here
brought would not lie in behalf of the church against the executor for the
payment of the bequest,

ON REPORT.

Two cases, an action at law, and a suit in equity, are presented
together to the law court.

The bill in equity asks the construction of the will and aid in
the disposition of the assets of Samuel S. Nason, who died July 3,
1865, leaving brothers, but no widow or lineal heirs. The will,
after making provision for the testator’s wife in case she survived
him, and valid legacies of $200 to his brother William H. Nason,
and $100 to Mount Hope Cemetery Corporation, gave the residue
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of his property, together with his wife’s portion, in case she did
not survive him, some $4,000 in all, at the date of the bill, Janu-
ary, 1876, to aid in the erection of a house of worship in the city
of Bangor, to be under the control and used by the first Chris-
tian charch, or the first church of the Christian denomination in
Bangor, subject t6 the condition that the church within ten years be
legally organized, and own a lot free from incumbrance on which
to erect their house within one mile of Kenduskeag bridge.

Within the ten years, two societies of the denomination called
“Christian” were organized in some form in Bangor, the first
called the “First Christian Church in Bangor” March 2, 1871,
not recognized by the conference, and not performing the condi-
tions, or claiming the legacy; the other, the claimant church,
adopted for their name the “First Bangor Christian Church,”
commenced their organization later in the same year, and com-
pleted it as indicated by their own records and the records of the
Maine Christian Conference in that or the next year, and also
attempted within the time a statute organization in which coun-
sel pointed out certain informalities, as want of seal in the warrant,
~ and want of requsite oaths of office.

Some of the foregoing, with other material facts, are stated in
the opinion. '

In the action at law the church sued the executor for the same
legacy.

A. W. Paine, for the executor.
L. Barker & I. A. Barker, for the church.

Barrows, J. In the first named process, the plaintiff in equity
seeks under the seventh clause of § 5, ¢. 77, R. S., to obtain,

I. A construction of the will of Samuel S. Nason who died July
3, 1865, leaving a will which has been duly admitted to probate,
and of which the plaintiff is the duly qualified executor; and

IL. In case a valid trust is thereby created, directions from the
court as to the mode of executing the same.

The item in the will under which the guestions arise runs thus:

“I give and bequeath the balance of my property, be it more or
less, to aid in the erection of a house of worship in the city of
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Bangor, to be under the control and used by the first Christian
church (or first church of the Christian denomination) in said
Bangor.

This bequest is subject to the following conditions, viz: Said
church must be legally organized and own a lot on which to erect
their house ; said lot must be within one mile of Kenduskeag
bridge, and the society or church must own it free from incum-
“brances before it avails itself of this appropriation. Ten years
from the time of my decease, I allow said church or society for its
organization; during which time the amount bequeathed to it shall
be at interest, and the interest as it accumulates be added to the
principal for the benefit of said church or society.

* * * * * * *

In the event that no church or society of the Christian denomi-
nation shall be in existence in Bangor within the time specified by
this section, or should said church or society fail to comply with
the conditions of this bequest, then it is my will that the sum be-
queathed to them, be it more or less, be given to the New England
Christian Home and Foreign Missionary Society, to remain a per-
manent fund in the hands of said society forever, the interest to
be expended annually to sustain a missionary of the Christian de-
nomination in Aroostook county, Maine; said missionary em-
ployed must be a man who is not addicted to the use of tobacco
in any form whatever and one who is denominationally a Christian.”

The bill alleges that after the death of the testator, viz: on the
second day of March, 1871, a church of the Christian denomina-
tion was organized and established at Bangor, and was known as
the First Christian Church in Bangor, was located at Bangor
though embracing citizens of Bangor and the adjoining town of
Hampden ; but that it has never purchased any lot of land for a
house of worship according to the provisions of the will, does
not propose so to do, and consequently does not claim any inter-
est in the bequest. That subsequently, some time in the year
1871 or 1872, another body of persons in Bangor, residing prin-
cipally in a locality known as West Bangor or Barkersville, met
together and claim to have been organized as a church of the
Christian denomination, adopting for their name the “First Ban-
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gor Christian Church ;” but the plaintiff has no means of deter-
mining whether their organization is or is not legal. But this
church claims to be legally organized and to be the first church
of the Christian denomination in Bangor; and he is informed that
they have purchased a proper lot for a church building to meet
the conditions in the will, and more than ten years after the de-
cease of the testator they made a demand on him for the payment
of the money. The plaintiff asks that they may be put to the
proof of the legality of their organization, and that the court will
determine, under these allegations, and evidence to be introdnced
_by the parties whether the “First Bangor Christian Church” is
entitled to receive the benefit of the residuary clause in the will,
and if not, who is. And, whether, if it is so entitled, the money
shall be paid to them at once and they be entrusted with its ex-
penditure, or by whom it shall be expended for the object named
in the will, and that the court will advise him generally as to the
validity of the bequest and the proper and legal mode of execut-
ing the trust. The heirs of the testator and the three societies
above mentioned are made parties respondent ; and the case is sub-
mitted upon an agreed statement of facts and evidence, which ad-
mits the truth of the allegations in the bill except as they may be
modified by the proof offered to establish the legal organization
of the First Bangor Christian Church and its right to the bequest,
consisting of copies from the records of the Maine Eastern Confer-
ence of Christian Churches and from the records of the claimant
church and the further distinct admission “that a deed of a lot was
made, delivered and recorded, as stated in the bill, and that the title
still remains as made by the deed free of incumbrances ; and that
the claimant church was organized and admitted into the Maine
Eastern Conference of Christian Churches, according to the estab-
lished unsages of the Christian denomination, said conference and
the churches constituting the same (other than appears in this case)
not being incorporated or organized under the laws of this state.”
Hereupon it is objected against the right of the claimant church,
1, tltat the only church that could ever have fulfilled the conditions -
of the will was the one organized'March 2, 1871, because that
alone answers the description of the first Christian church in Ban-
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gor; and 2, that this claimant church, though it has obtained a
deed of a lot answering the calls in the will, fails in several parti-
culars to show a legal organization.

The general principles and rules which will govern this court in
determining the validity and construction of such bequests as the
one before us are laid down in Sewall v. Cargill, 15 Maine, 414.
Preacher’s Aid Society v. Rich, 45 Maine, 552. Tappan v.
Deblois, id. 122. Howard v. American Peace Society et als.,
49 Maine, 283. A reference to these cases will suffice without a
re-statement of the doctrines there found.

I.  Unmistakeably, the prime object of the testator in the resi-
duary clause was to devote the remainder of his property to aid
in the erection of a house of worship in a particular locality for
the use of those belonging to a specified denomination of protest-
ants there; provided that, within ten years from the time of his de-
cease, there should be a legally organized church capable of hold-
ing and controlling property, and owning free of incumbrance a
lot of land within the designated limits on which to place the
building. Is this object to be defeated, and the limitation over
to take effect, because there was an organization which was known
as the First Christian Church in Bangor a few months prior in
date to the claimant church, but which the case finds has never
undertaken to fulfil the conditions of the bequest, and though
made a party to this proceeding sets up no claim thereto ?

It is suggested at the bar that the case is analogous to those
which not unfrequently arose when this state was a part of the
commonwealth of Massachusetts, under grants in which lots were
reserved for the first settled minister, where it was held that the
title vested when the first minister was settled ; and to those in
which the right of the first parish to the town’s church property
-as against all subsequent organizations has been sustained.

The last mentioned class of cases turned mainly upon peculiar
statute provisions, commencing with those of Mass. Statutes of
1786, c. 10, §§ 4 and 5; and in the others it will be noticed that
the lots were unconditionally reserved for the first settled minis-
ter : so that these cases throw little light upon the question before
us, which is whether the devise must necessarily be construed as,
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go far attaching to the church first organized, but taking no steps
toward performing the conditions, as to defeat the claim of a
church originating a few months later but otherwise meeting the
calls of the will. The stricter construction will defeat the prime
object of the testator’s bounty : and under the circumstances here
presented we think that the mere shadow of a name ought not to
prevail so as to divert his gift from the use to which it was his first
desire that it should be put.

It is to be borne in mind that this gift is not to the church itself,
but to aid such church in the erection of a house of worship in a
particular locality, for the advancement of the cause which the
testator held dear, for the enlightenment of the ignorant and the
reformation of the vicious in that vicinity.

‘We think it may be fairly held that he intended thus to aid the
first church of the specified denomination, which within the pre-
scribed time should take the steps which he required to secure the
permanent ownership and control of the house for the use of the
favored sect.

It is familiar doctrine that in the construction of wills “the court
will place themselves, as far as practicable, in the position of the
testator, and give effect to his leading purpose and intention, as
indicated by the words of the will, construed with reference to all
attending circumstances.” Redfield on Wills, vol. 1, *436, 437.

If the general intent be clear the will must receive such a con-
struction as will execute it, and if it is impracticable to give effect
to all the language of the instrument expressive of some particular
intent, the particular must yield to the general intent and purpose.
Hawley v. Northampton, 8 Mass. 3.

The use of the descriptive phrase “first Christian church (or
first church of the Christian denomination) in said Bangor” will
not preclude the “First Bangor Christian Church,” which alone
meets the essential conditions of the bequest, from receiving the
benefit of it, under the circumstances here disclosed.

Extracts from the records of the “Maine Eastern Conference of
Christian Churches,” and from the records of the claimant church
are by the agreement of the parties, expressly “made a part of
the case ;” and this would suffice to make them “legally proper to
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be considered by the court,” even if they could not be so regarded,
if offered and objected to. Made a part of the case as they are
without objection, the anthenticity and correctness of these records
must be deemed to be conceded ; and it cannot here and now be
objected, if it could have been at any stage of the proceedings,
that they are of “no more legal force, than those of a sewing cir-
cle or a ward caucus.”

It is not to be assumed, that without this, upon an issue whether
a certain church was or was not duly and regularly organized, and
in good standing and fellowship with the churches of the denom-
ination to which it claims to belong, the records of so important
an ecclesiastical body as the “Maine Eastern Conference of Chris-
tian Churches” would be rejected.

Touching the church records, the remarks of Shaw, C. J., in
Sawyer v. Baldwin, 11 Pick. 492, 494, seem to be appropriate, and
they were made nnder statute provisions similar to our own. He
says: ‘“We must take notice of a usage so general as that of a
church to keep a record. It is also to be considered, that the law
recognizes the existence and organization of a church, as an aggre-
gate body, takes notice of its acts and doings, and annexes thereto
various civil rights and powers. It is in virtue of this organiza-
tion and these proceedings, that deacons are elected; and being
thus elected, they are empowered and qualified by the law to sue
as a corporation. The law therefore does, by necessary implica-
tion, authorize and require a church, by a proper officer, to keep
some record of its acts.” He concludes, therefore, in the case he
was considering, that a record of the proceedings of the church of
B. was kept ; “and as the book produced bears all the marks of
being such a record, and as no other was kept, we are satisfied
that the book in question is the record of that church.” A bish-
op’s register is evidence of the facts stated in it. Arnold v. Bp.
of Bath and Wells, 5 Bing. 316 ; and so are vestry books ; Rex
v. Martin, 2 Camp. 100; and chapter house as well as parish
registers, and other documents ot a public nature, “notwithstand-
ing,” as Professor Greenleaf remarks, “their authenticity is not
confirmed by those usual and ordinary tests of truth, the obliga-
tion of an oath and the power of cross-examining the persons on
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whose authority the truth of the documents depends:” Confi-
dence is reposed in them, partly because they have been made by
authorized and accredited agents appointed for the purpose, and
partly because of the publicity of their subject matter. Green-
leaf’s Ev., vol. I, §§ 483, 484, 1st ed. ’

We see no good reason why the records kept by a permanently
organized ecclesiastical body having regular public sessions, like
the Maine Eastern Conference should not be competent evidence of
their acts and doings wherever such acts and transactions are rel-
evant to the issue.

The proof is satisfactory that the church organized March 2,
1871, was not recognized by the Maine Eastern Conference of the
denomination to which it claims to belong; that a committee of
that conference, in September, 1871, after a hearing of parties
interested, determined that there is no “First Christian Church in
Bangor ;” that thereupon the conterence chose another committee
to visit Bangor and organize a church, and this was done, and in
pursuance of this action of the conference, it is both proved and
admitted that the claimant church was organized and admitted
into the Maine Eastern Conference of Christian Churches according
to the established usages of that denomination. It is to all prac-
tical intents and purposes, as declared by the conference Septem-
ber 10, 1872, the first and only Christian church in Bangor, <. e.,
the first and only church of that denomination there.

II. What did the testator intend by the requirement that it
should be “legally organized ?”

Tt is suggested at the bar that he meant a religious society or
parish incorporated in the mode prescribed by R. 8., e. 12, §§ 1-5.
A movement seems to have been made by the claimant church to
secure such an incorporation.

Various objections are suggested to the proceedings.

We do not think it necessary to determine their validity.

All that the testator seems to have had in mind as essential,
was the organization of a church according to the established
usages of the denomination, provided that such organization was-
sufficient to enable them to receive the conveyance of a lot and to:
protect the property.
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Our laws like those of Massachusetts recognize the organization
and existence of churches as aggregate bodies, distinet from par-
ishes or religious societies ; and they expressly declare the church
wardens of episcopal churches, the stewards or trustees of the
methodist episcopal church, and the deacons of all other protes-
tant churches to be so far corporations as to take in succession ; all
grants and donations of real and personal estate, made either to
their churches, or to them and their successors ; and they provide
all the necessary powers to enable them to hold, transfer and pro-
tect the property granted to their churches or for their use by suit
or otherwise. R. S, ¢, 12, §§ 19, 20, 21.

By the regular organization of the church in conformlty with
the established usages of the denomination, the election of a dea-
con and the deed of the lot to the church, in connection with the
other admitted facts in the case, we think all was accomplished
which was necessary under our laws and the will of the testator to
make good the right of the church to have the bequest appropri-
ated to aid in the erection of a house of worship upon their lot.

III. The suit brought by the claimant church against the exec-
utor cannot be maintained.

Even if it were clear that the proceedings to secure an incor-
poration as a religious society were valid and complete so as to
enable the plaintiffs to sue in the corporate name, the terms of
the bequest are not such ag would enable them to recover the
money from the executor in such a suit.

It is not a direct bequest to the church or society, but the lan-
guage used looks to the expenditure of the fund for the object
designated through the intervention of a trustee. The fund is not
to go into the possession of the church, but to be used to aid in
the erection of a house of worship to be used and controlled by
them. A nonsuit must be entered.

IV. Whenever any interest in the nature of a trust, or any
power or duty implying a trust is created bya will and there is
no special designation of the executor or any other person as trus-
tee, nor any provision in the will for the appointment of a trustee
it devolves upon the executor as such to administer the estate
according to the provisions of the will.  Groton v. Ruggles, 17
Maine, 137.  Pettingill v. Pettingill, 60 Maine, 412.
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But if it appears to be inconvenient or needlessly expensive for
the executor to perform the duty the court on application will
appoint a trustee.

It is suggested by the counsel for the executor that he resides
in a distant part of the state and does not desire the appointment,
but seeks, under the statute, directions from the court as to the
discharge of his duty in the premises.

Upon ‘counsideration of the whole case before us, he is directed
to settle his final account of administration in the probate court
including therein the reasonable expenses and costs of the several
parties in this litigation which heis to pay out of the estate; and
make over the remainder to a trustee to be appointed by the court
at nisi prius, such trustee to superintend the expenditure of the
same in aid of the erection of a house of worship upon the lot
owned by the First Bangor Christian Church, and to render his

accounts of such expenditure to the court.
Decree accordingly.

Arpreron, CO. J., Warron, Dickerson, Virein and Prregs,
JJ., concurred.

Maine Murvar Marine Ixsuvrance Company vs. Joserm M.
Hopexixns et al.

Penobscot, 1876.—November 16, 1876.

Fraud.

The defendant signed this agreement: “We the undersigned agree to advance
our notes for premiums in advance, to the insurance company, to the
amount set against our names in accordance with the charter of the com-
pany,’”’ which provides that such notes arc for the better security of those
concerned. The defendant signed such a note and contested the action
brought upon it, on the ground, that the plaintiffs’ agent procured his sig-
nature to the agreement, without a reading of it on his part, by falsely rep-
resenting that the note was to be given for an open policy to be surrendered
when payable on payment of premiums earned. Held: that it was not error
for the presiding justice to instruct the jury that the signing without read-
ing was his own folly and not the fraud of the agent.

ON EXCEPTIONS AND MOTION.
AsguMpsIT 0on a promisory note, set out in the opinion.
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Defense :—a conditional note, fraud in its inception, and failure
of consideration. v

The plaintiff company-in whose name the action was prosecuted
by receivers for the benefit of the insured, was incorporated
by an act of the legislature, March 16, 1870. Section 9, of their
charter provides that “the company for the better security of those
concerned may receive notes for premiums in advance of persons
intending to receive policies, and may negotiate such notes for the
purpose of paying claims or otherwise in the course of its business;
and a compensation to the signers thereof may be allowed and
paid at a rate to be determined by the trustees, but not exceeding -
six per cent per annum.” It was decided in Howard v. Palmer,
64 Maine, 86, that the notes given under this 9th section were
valid. In the case at bar the jury found specially that the note
in suit was given under the 9th section ; that the signature of the
defendants to the agreement to advance notes for premiums in
advance was not obtained by fraud, and returned a general verdict
for the plaintiff for $1,075.07.

The defendants claim that these findings were under erroneous
instructions; that they gave the mote because they signed the
agreement marked “A,” set out in the opinion ; and that they were
induced to sign the agreement without reading it, by the false
statements of Howard, who was appointed by the company to ob-
tain signatures to it, and who represented that the note to be given
was for an open policy to be surrendered when payable, on pay-
ment of premiums earned upon the open policy.

Upon this point the presiding justice said to the jury: “Now,
it is claimed, that it is procured by fraud. The charge is a grave
one, when made against a gentleman of standing ; and the burden
is upon him who makes it to prove it. The defendant is a gentle-
man of standing ; he says he did not read this paper. If so, that
is his folly and is not fraud. He says that Mr. Howard asked him
to sign, saying, if I have his exact words, ‘I have so many persons
to get, and I want to know who they are ; so I took my pen and
signed it.” It would be frand to misread a paper to a blind man,
or to one who could not read; but signing a paper without read-
ing is not fraud. Neither is it fraud if one misapprehends, and
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misapprehending, misstates the legal effect of an instrument. It
is a matter of every-day occurrence that questions arise as to what
is the proper construction to be given to an instrument; and a
congtruction given in good faith is not fraud.”

To this and other rulings which appear in the opinion, the de-
fendants alleged exceptions.

W. H. McCrillis, for the defendants.

The language of the court to the jury implied that a fraudulent
intention was necessary, Judge Story, Eq. § 198, says that such
intent is not necessary and wholly immaterial. It is immaterial
whether Howard knew his assertions were false, or made them
without knowing them to be true or false. -

Apparent sincerity, affected piety, cunning, duplicity and false-
hood, frequently, all play a part in the drama of fraud, and all
combined would often fail of success without extreme folly and
credulity on the part of the victim of the fraud. Want of vigi-
lance does not purge fraud in civil cases. Other points taken by
counsel appear in the opinion.

C. P. Stetson with A. W. Paine, for the plaintiff.

ArrreTON, C. J. The defendants with fifty others signed the
following agreement marked A.:

“We the undersigned agree to advance our notes for premiums
in advance to the Maine Mutual Insurance Company to the amount
set against our names respectively, in accordance with the charter
and by-laws of the company.”

The defendants signed for $1,000.

At ameeting of the plaintiff corporation on the 11th April, 1870,
the defendant Hodgkins was voted in as a member of the
corporation.

On 24th April, 1870, he gave the following note upon which
this action is brought :
$1,001. “Bangor, 26 April, 1870.

Eight months after date, we promise to pay to the order of the
Maine Mutual Insurance Company, one thousand and one dollars,
payable in Bangor, Maine, value received.

J. M. Hodgkins & Co.”
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Across the end of the note is stamped “Given for open policy,
No. 25, duly stamped.”

The defendant Hodgkins testified that he gave the note because
he had signed the agreement marked A.

This brings the case within that of Howard v. Palmer, 64
Maine, 86, the jury having specially found that the note was given
under § 9, of the charter of the plaintiff corporation.

But it is claimed that paper A, was fraudulently obtained and
material evidence to show it was excluded.

The defendant testified that he signed it without reading it, but
claimed to show it fraudulently obtained. The presiding justice
ruled that if Howard, who procured his signature, falsely repre-
sented its contents or what the paper was, it might be shown.
The defendant then testified that this Howard called at their office
and asked them to take a policy for eight months; this was the
last of April he thought, and after talking a few minutes he
explained the whole to us, that is, he said if we had any insurance
we paid at the end of eight months and our notes were to be given
up to us. We consented to take an open policy. Before he left
the counting room he put that paper down. Witness was in a
hurry and said, “why, do you want us to sign the paper,” and he
said, “I have got a good many policies to get and I want to know
who they are when I get through,” so witness took his pen and
signed it, and that, he said, is all of it.

The whole evidence, therefore, in relation to procuring the
defendants’ signature to the contract A, was ultimately received.

The note in suit, as one of the defendants testified, was given
subsequently to the signature of paper A, and because these
defendants had signed it.

The defendants offered to show what was said when the note
was given, and the open policy for which it was given, was received.

The defendants were permitted to show that it was given for an
open policy, and the open policy which is in the usual form, was
received in evidence.

The defendants wanted to prove what was said at the time the
note was given and the open policy received by them, but the
court excluded this evidence. The note was given for the policy.
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The note purports to be given for an open policy. The policy
obtained is an open policy. The conversations of parties which
ripen into a written contract are not to be received to affect or
control that contract. The rights of the parties are to be deter-
mined by the contract. Nor is the contract to be avoided because
one party or the other may err in their construction of its legal
effect. If so, no contract, the meaning of which becomes a matter
of construction, could be upheld.

The issue to the jury was whether the note in suit was given
for “premiums in advance” under § 9 of the charter and for the
better security of the dealers with the company or not. The jury
found it was so given. -

In regard to the question of fraud, the court said : “the defend-
ant says he did not read this paper A. If so, that is his folly and
is not fraud. He says Mr. Howard asked him to sign, saying, I
have so many persons to get and I want to know who they are,
so I took my pen and signed it. It would be fraud to mis-read
to a blind man or to one who could not read; but signing a
paper without reading it is not fraud. Neither is it fraud if one
misapprehends and, misapprehending, misstates the legal effect of
an instrument. It is a matter of every day occurrence that ques-
tions arise as to what is the proper construction to be given to an
instrument ; and a construction given in good faith is not fraud.”

This is unquestionably sound law, and if further instructions
were deemed important they should have been requested.

The jury were instructed fully that the note was, as it purports
to be, given for an open policy, and what were the general prinei-
ples of law governing such policies. Indeed, the law as requested
by the counsel for the defendants was given substantially as re-
quested, with the qualification added, that though given for an
open policy, if it was given under § 9, for the “better security of
the dealers” with the company, that the plaintiffs were entitled to
recover, in the absence of fraud on their part. This was in ac-
cordance with the previous decisions of this court in reference to
notes given the plaintiff corporation.

1t is objected that the presiding justice did not state accurately
the testimony of Howard. If so, the attention of the court should

VOL. LXVI, 8
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have been called to the alleged error, and the correction could
then have been made, if there was any error. But it is too late
now.
The verdict was in strict accordance with the evidence.
Motion and exceptions overruled.

‘Warrow, Dickrrson, Barrows and Virein, JJ., concurred.

Perers, J., did not sit.

StaTE 8. GEORGE HYNES.

Penobscot, 1876.—November 25, 1876.
Intoxicating liquors.

On the trial of an indictment against a person as a common seller of intoxi-
+ cating liquors, the instruction to the jury that, ‘“while there must be proof
of a plurality of actual sales, and sufficient of them to satisfy the jury of
the offense alleged, the govérnment were not required to prove a plurality
of sales by witnesses who have purchased liquor of the defendant, or by
persons who have seen liquors sold by him, or by his clerks or agents; that
the jury could infer the fact of sales from circumstances, and the situation
of the defendant, if they were satisfied to do so,’’ states the law correctly.
Where a young girl testified to the fact of purchasing liquors of the defend-
ant, held, that the mother’s testimony that the girl had been sent to the
defendant’s shop, within the time covered by the indictment, for liquor;
that she was furnished with a bottle and money, and returned with liquor,
was competent; that while the mother’s evidence alone of itself, proved
nothing, it was important in connection with the other testimony, and the
government had aright thereby to strengthen the testimony of the danghter.

ON EXCEPTIONS.
InprcrMENT against the defendant for being a common seller
- of intoxicating liquors.

Upon the trial Mary Kelty and Michael Kelty, aged respec-
tively ten and twelve, were produced as witnesses for the govern-
ment, and testified to the fact of purchasing liquors of the defend-
ant ; Margaret Kelty, mother of the two witnesses above named,
was introduced, and testified, subject to objection, that she knew
they had been sent to the defendant’s shop, within the time cov-
ered by the indictment, for liquors ; that they were furnished with
a bottle and money, and returned with liquors ; did not know they
got it of the defendant.
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The verdict was guilty; and the defendant alleged exceptions
which appear in the opinion. .

A. Knowles & J. F. Rawson, for the defendant.
L. A. Emery, attorney general, for the state.

AprrLeroN, 0. J. The defendant -was indicted as a common
scller of intoxicating liquors, and found guilty. :

The presiding justice instructed the jury: “That there must be
proof of a plurality of actual sales, and sufficient of them to satisfy
the jury of the offense alleged ; but that the government were not
required to prove a plurality of sales by witnesses who purchased
liquor of the respondent, or by persons who have seen liquors sold
by the respondent, or by his clerks and agents; that the jury
could infer the fact of sales from circumstances, and the situation
~ of the respondent, if' they were satisfied to do so.”

Exception is taken to the latter clause of the instruction. But
all crimes may be proved by circumstantial evidence. The situa-
tion of the respondent, his conduct, his acts, may become of the
utmost importance in determining the question of his criminality.
Circumstances and the situation of the accused may be of so crim-
inative a character, as not merely to justify, but imperatively to
require a verdict of guilty of even the highest crimes known to the
law. The common seller of intoxicating liquors has no peculiar
grounds for exemption from the general principles of law adopted
in the investigation of crime. State v. O’ Conner, 49 Maine, 594.

The evidence shows that Mrs. Kelty supplied her two children
with a bottle and money to purchase liquor and that they returned
with it. The children sent on this errand testified that they
received the money and purchased the liquor of the respondent.
True, the children testified they received the money and returned
with the liquor, but the government had an unquestionable right
to strengthen their testimony as to these facts. The evidence of
Mrs. Kelty of itself proved nothing, but in connection with the
other testimony it was of importance.

No other exceptions to the rulings of the presiding justice are
relied upon. Exceptions overruled.

‘W arron, Dickerson, BArrows, Vikgin and Prrers, JJ., con-
curred.
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. StaTE vs. GEORGE CARSON.

Penobscot, 1875.—December 20, 1876.
Evidence.

‘When the prisoner was on trial for the murder of one Brawn and a witness in
his own behalf; held, that on cross-examination it was not competent for
the attorney for the state to ask him against objection: “Did you assault
Mr. Farrar on the Calais road, while drunk?”’ and similar questions as
to assaults upon other parties while drunk, the subject not having been
opened on the examination in chief, and the prisoner having offered no evi-
dence of good character in defense.

ON EXCEPTIONS.

Isprorment. The prisoner was tried for the alleged murder of
Brawn on board a boat at Milford on the Penobscot river, on the
19th day of July, 1874 ; and upon the trial the counsel for the
defense contended that the parties Carson and Brawn were intoxi-
cated at the time.

The prisoner was put upon the stand as a witness; and in the
course of the cross-examination the following questions, against
the objection of the prisoner’s counsel, were allowed to be asked
upon matters not inquired of in chief, and answers given :

@. Did you assault Mr. Farrar on the Calais road, while drunk 2

A. I do not remember making any assault on anybody only in
gelf-defense. ‘

. Did you stab your brother William, while drunk ¢

A. T don’t remember.

¢. Don’t you remember whether you stabbed your brother
William three or four times, while drunk ?

A. No, sir.

Q. Will you say that you did not ?

A. T do, sir. ‘

Q. Did you assault Mr. Fiske, of Exeter, the hotel keeper,
while drunk ?

A. No, sir, not that I remember of, till he assaulted me once.

¢- Did you assault an old man, there in Exeter, while drunk ?

A. No, sir; never.

€. Did you assault Thomas Jordan and Andrew Phnifer, with
a pistol, while drunk ?
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A. 1 presume that they assaulted me, and 1 took their pistol
away, and gave them what folks in Oldtown and Milford said
they deserved.

¢. Did you assanlt Henry Wadleigh, in Oldtown, while drunk ?

A. I never assaulted him any further than an agreement was
made between us.

The verdict was guilty; and the prisoner’s counsel alleged
exceptions.

A. Knowles, for the prisoner.
H. M. Plaisted, attorney general, for the state.

Lmery, J. The prisoner was on trial for the murder of one
Brawn. He was a witness in his own behalf. In his defense he
had not put in evidence his previous good character. On cross-
examination the counsel for the government was permitted, against
objection duly taken, to ask him the following questions: ¢“Did
you assault Mr. Farrar on the Calais road, while drunk.” Similar
questions were allowed to be put to the witness, against objection,
as to assaults on several other persons, at different times and

. places, while drank. These matters had not been gone into, in
the examination in chief. Was this line of examination legally
permissible ? It must have been admitted for one of two purposes:
either as affecting the credibility of the witness, or as tending to
prove the crime alleged. A party to a snit may be a witness. If
a witness, his examination must be conducted under the same rules
that are applicable to the examination of any other witness. To
impeach his credibility, it is not competent to prove by other wit-
nesses that he has committed other crimes than the one with which
he is charged ; nor is it competent to do the same thing by cross-
examination. The proper line of cross-examination does not ex-
tend so far as to authorize,in that way, the introduction of incom-
petent evidence. The witness must be prepared to vindicate his
general character for truth, and to meet the proper evidence of a
prior conviction of an infamous crime. These are matters properly
in issue. But he cannot be required to be prepared to vindicate
Yiimself against any alleged crime that may be insinuated in the
form of cross-examination, and of which he has no previous notice.
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We think these principles well settled by the anthorities. The
evidence was incompetent for the purpose of impeaching the cred-
ibility of the witness. The subject is carefully considered and
determined in Holbrook v. Dow, 12 Gray, 357.

Nor was the evidence competent as tending to prove the crime
for which the prisoner was on trial. The fact that he had made
a violent assault on another person, at a different time and under
~ different circumstances, could have no legitimate effect to prove
him guilty of the fatal assault upon Brawn. In Commonwealth
v. Thrasher, 11 Gray, 450, the court states the rule as follows :
“ag a general rule in criminal trials, it is not competent for the pro-
secutor to give evidence of-facts tendipg to prove another dis-
tinet offense, for the purpose of raising an inference of the prison-
er’s guilt of the particular act charged. The exceptions are cases
where such evidence of other acts has some connection with the
fact to be found by the jury, where such other fact is essential to
the chain of facts necessary to make out the case, or where it tends
to establish the identity of the party, or proximity of the person
at the time of the alleged act, or the more familiar case, where
guilty knowledge is to be shown or some particular criminal in-
tent. Unless it be made material for some such reasons as we have
stated, evidence of the substantive offenses of the like kind ought
not to go to the jury.” The case at bar does not fall within any
exception to the general rule. We think the court erred in allow-
ing the questions to be put to the witness.

Lxceptions sustained.

Dicrerson, Danvorra, Virein and Prrers, JJ., concurred.

Hinkrey & Ecerv Iron CompaNy, petitioners, vs, MaiNe MuTuaAL
Magrive InsuraNcE CoMPANY.

Penobscot, 1876.—December 21, 1876.

The petitioners gave their note of $1001, to a mutual insurance company having
no capital stock, ““for the better security of those concerned,” and received
at the same time an open policy agreeing to furnish and provide insurance
for the petitioners to the amount of $1000, in premiums. The insurance
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company, without furnishing such insurance or being requested so to do
became insolvent, and turned over to receivers their effects including the
note which was paid by the petitioners in accordance with the judgment of
this court after an unsuccessful defense on the ground of failure of consid-
eracion. Held, that the petitioners had no claim against the insurance com-
pany for reimbursement on account of the note or of failure to provide
insurance.

ON REPORT.

Perrmion for extension of time within which to present and
prove claims before the receivers of the defendant company, con-
taining a statement in substance as follows : the petitioners repre-
sent that Jaruary 2, 1871 they gave a promissory note for $1001,
payable in twelve months from date to the order of the Maine
Mutual Marine Insurance Company; that the company having be-
come insolvent and receivers appointed, the note, payment having
been refused, was placed in suit by the receivers ; that the receivers
claimed that the note was given under section 9 of the charter of
the Maine Mutual Marine Insurance Company, “for the better secu-
rity of those concerned,” while your petitioners contended that it
was given for an open policy in the ordinary course of business,
and hence that they conld only be held to pay upon the note, the
premiums actually due for insurance effected under the policy ;
that the opinion of the court in the case as reported in 64 Maine,
93, sustained the position taken by the receivers, and the petition-
ers were defaulted for the amount of the note, and have since sat-
isfied the execution issued upon the judgment recovered.

Your petitioners now claim that when they gave the note they
received therefor an open policy from the insurance company, and
that by the policy the company agreed to furnish and provide in-
surance for the petitioners to the amount of one thousand dollars
in premiums, but that on account of insolvency, they have become
unable to perform their agreement, so that your petitioners have
now a just claim against the company for the amount paid on the
judgment.

The counsel agreed that if the court should be of opinion that
the claim of the petitioners should be allowed, the time for pre-
senting claims should be extended so that the claim might be pre-
gented to the receivers. The charter of the company, the note
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given by the petitioners, and the open policy issued to them by
the insurance company, and any records of the insurance company
made part of the case.

The questions arising under the petition and the agreement of
counsel were submitted to the full court for determination.

W. H. McCOrillis, with whom were Z. A. Wilson and C. F.
Woodard, for the petitioners, in the course of his argument inter-
preted the contract as follows:

This contract, composed of the advance premium note and open
policy, with the ninth section, constitute one contract, and the parts
are to be interpreted together as one contract, and together with
the meaning of an advance premium note would read: “Bangor,
January 2, 1871. Twelve months from date the Hinckley &
Egery Iron Company, promise to pay to the Maine Mutual Marine
Insurance Company, one thousand and one dollars, payable at Ban-
gor, Maine, value received.” It is agreed between the iron company
and the insurance company, that this is a “premium note in ad-
vance” given for “better security of those concerned,” and the
note is conditional, and nothing is due or to be paid on the note
but earned premiums ; but the insurance company, in the course of
its business, may negotiate the note to obtain money to pay claims
or otherwise ; and the iron company will pay the note to the indor-
see ; and a compensation may be allowed the iron company not
exceeding six per cent per annum ; and the insurance company
agree, if the iron company so elect, that they will earn premiums
for them to the amount of the note; and in case the insurance com-
pany sell and transfer the note, the insurance company will reim-
burse the iron company by earned premiums.

C. P. Stetson, with whom was A. W. Paine, for the defendants.

Dickerson, J. The petitioners pray for leave to prove their
claim against the defendant company, arising from a judgment ren-
dered against them in behalf of said company upon a note of
$1001, dated Janunary 2, 1871. They allege that they have paid
said judgment, and thus state their ground for reimbursement :
“when they gave said note they received therefor an open policy
from the Maine Mutual Marine Insurance Company, and by said
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policy said company agreed to furnish and provide insurance for
the petitioners to the amount of one thousand dollars in premiums,
but that on account of the insolvency of said company it has
become unable to perform its agreement, so that your petitioners
now have a just claim against said company for the amount paid
by them as aforesaid on said judgment.”

The petitioners occupy the somewhat anomalous position of an
unsuccessful litigant seeking to recover back of the successful one
the amount he has paid upon the judgment recovered against him.
The parties having agreed that, if the court shall be of opinion
that the claim should be allowed, the time for presenting claims
may be extended, the only question to be determined by the court
is whether the claim is allowable.

This question was substantially and definitively settled in the
action upon the very note on which the judgment sought to be
allowed was rendered, viz: Howard et als., receivers, v. The
Hinkley & Egery Iron Co., 64 Maine, 93, and in same v.
Lalmer et al., 64 Maine, 89, which is made a part of that case.

It was decided in those cases:

I. That the notes of that class were given under § 9 of the
charter of the defendant company.

II. That they were founded on sufficient consideration.

III. That they constitute or stand for the capital stock of the
company.

IV. That they are enforceable in the hands of the receivers to
pay losses. And,

V. That it is no defense to such notes that no insurance has
been effected under the open policies for which the notes in ques-
tion were given, nor that the compuny has become insolvent.

The claim of the petitionersis not materially distinguishable from
that set up in defense of these actions. The exhaustive arguments
of the learned counsel for the petitioners in this case are in fact
but re-arguments of those cases. If the principles of these deci-
sions are to be maintained, it is clear that the prayer of the peti-
tioners must be denied ; that prayer is irreconcilable with them.
If these notes constitute the capital stock of the insurance company,
or are a substitute therefor, “for the better security of those con-
cerned,” it is not competent for the promisors to withdraw them,
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or, if paid, the amount so paid, from the common fund, and thus
deprive the holders of unpaid policies, upon which losses have been
incurred, of the security the notes were designed to afford. If
one promisor may do this, others may ; until the imposing fund of
“$50,000” required to be secured by the charter becomes a myth,
vanishing at the wand of the sagacious and crafty operator, when
the confiding holders of policies with incurred risks approach it
for indemnity. In this respect they stand upon the same basis as
the premium notes by persons actually insuring in the company
under § 7, “which shall not be withdrawn from said company, but
shall be liable to all the losses and expenses incurred by the com-
pany during the charter.”

We do not perceive that the inability of the insurance company,
by reason of insolvency, to perform its alleged agreement to insure
for the petitioners, changes the legal status of their note or the
judgment thereon one iota. If there was any such agreement, it
was upon the condition that they should apply for insurance, which
they never did. It was optional with them whether to do so or
not. Their failure to insure was not the fault of the company,
but their own voluntary choice. It is now too late for them to
escape the consequences of that election. Nor was their promise
to pay the note to the company conditioned upon the continuing
solvency of the company. The insolvency of the insurance com-
pany was one of the possible, if not probable, contingencies attend-
ing the enterprise. The petitioners voluntarily assumed that risk
and must abide the consequences. The insolvency of the insur-
ance company is indeed but another reason for preserving its
remaining assets from the contemplated spoliation ; the admitted
inadequacy of them to pay its indebtedness enhances their rela-
tive importance. In no view that we have been able to take of
the case does the insolvency of the insurance company afford the
petitioners legal ground for the allowance of their claim. To do
so would be to overrule the cases cited, and thus to dissipate the
common fund designated in the charter and relied upon by policy
holders with underwritten risks as the guaranty for their indemnity.

Petition denied with costs for respondents.

- AppreTON, C. J., WaLToN, BARROWS, VIRGIN and PErERS, JJ.,
concurred.
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WitLiam McPrETERS, petitioner for certiorari, vs. Josiam
MogrrirLL.

Penobscot, 1876.—January 11, 1877.

Poor Debtor. Certiorari.

A debtor committed to jail without having given bond, and disclosing there
under the provisions of R. S., ¢. 113, §§ 21 and 22, is not legally entitled to
claim a discharge without paying the amount due the jailor for his support
in jail, Such sum is part and parcel of the jailor’s fees.

Whether under our present statutes regulating such proceedings, a petition
for certiorari to quash the record of magistrates sitting to hear the disclo-
sure of a poor debtor can ever be maintained, quere.

If it can, the magistrate whose record is in question, as well as the debtor
whose liability to future arrest for the same debt is involved, should be
made parties.

The record only can be brought up; and nothing dehors the record can be
proved by the petitioner.

For the correction of a merely harmless error, a writ of certiorari will not be
granted. Thus, where a creditor, on account of the erroneous decision of
magistrates in discharging a poor debtor from jail without requiring him to
first pay the jailor for his board, paid it voluntarily himself when not legally
liable, or, even if liable, failed to show that the premature discharge was of
any damage to him ; the petition for certiorari to quash the record of the
magistrates was denied.

ON REPORT.

Prrrion for certiorari to quash the record of magistrates sit-
ting to hear a poor debtor’s disclosure.

C. A. Bailey, for the petitioner.

Barrows, J. It is alleged in the petition that the person
named as respondent was arrested on an execution in favor of the
petitioner on the 15th day of October, 1874, and failing to give
bond was committed to jail ; that on the 27th of November he
notified his creditor, the petitioner here, that he would submit
himself to examination before two justices of the peace and quo-
rum at the jail on the 30th of said November, when, after a
disclosure before two justices duly selected he was permitted to:
take the poor debtor’s oath, and was discharged, “although your
petitioner then and there protested against such discharge, set-
ting forth as his objection thereto the following: that before said
debtor could lawfully be discharged, he must pay the expense of
his keeping from the time of his arrest until his disclosure as pre-
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seribed in R. 8., c. 118, §§ 21, 22 ; but said justices overruled said
objection, and permitted said debtor to go at large without paying
the jailor for keeping him from the time of his commitment to the
time of his disclosure, whereby your petitioner was obliged to pay
the same and was thereby greatly damaged.” The party named
as respondent not appearing, though notified, the case is reported
by the judge sitting at nisi prius to be determined by this court
upon the facts stated in the petition.

We think the position which the petitioner took before the mag-
istrates was legally correct. The date of the notice shows that
the proceedings must have been under and by virtue of §§ 21 and
22, c. 113 ; and § 22 peremptorily requires that the debtor “be-
sides the other fees, shall pay the jailor’s fees before he can be
discharged.” There can be no doubt that this includes eompen-
sation for the support of the prisoner while he is in the custody of
the jailor. R. 8., c. 116, § 9, expressly includes the sum to be
received “for the entire support of each prisoner of every desecrip-
tion” among the fees which he may lawfully tax. This section
comes in part from § 1, c. 284, Laws of 1865, which runs thus:
the jailor’s fees in the different counties of the state for the entire
support of each prisoner . . . . shall be,” &c. The word “fees”
in these sections is used as synonymous with, and signifies the
same as, “charges” in c. 126, Laws of 1862. No change was
intended in the revision.

If the debtor prefers to go to jail rather than give bond, or dis-
close while in the custody of the officer making the arrest, he
must pay the sum to which the jailor is entitled for his support
as well as other legal charges, before he can rightfully claim to be
discharged.  But it does not follow that the writ should issue, as
prayed for, because of this irregularity in the proceedings of the
magistrates. Several difficulties are obvious.

The query suggested by the court in Pike v. Herriman, 39
Maine, 52; and Ross v. Ellsworth, 49 Maine, 417 ; whether
under existing statutes regulating their proceedings a writ of cer-
tiorari can ever issue in these cases has never been favorably
answered in any case to which our attention has been called.
Furbush v. Cunningham, 56 Maine, 184, 186.

Again supposing this doubt favorably solved; while we think
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that the debtor, whose liability to future arrest for the same debts
is involved, ought to be made a party, we think that the magis-
trates whose record is brought in question should also be made
parties. Worcester & Nashua Railroad v. Railroad Commis-
sioners, 118 Mass. 563. This has heretofore always been done.
See cases above cited, and those therein referred to. Moreover it
was expressly held in Pike v. Herriman, and Ross v. Ellsworth,
upi supra, that the writ prayed for can present the record only
and nothing dehors the record can be proved by the petitioner.
The record is not before us; probably because the magistrates
are not made parties respondent.

But, aside from all this, “the facts stated in the petition” give
us no legal assurance that the petitioner was injured by the error
into which the magistrates fell. It is true the petitioner asserts that
he was thereby obliged to pay his debtor’s board in jail ; but that
was not the legal consequence of any fact stated in the petition.
.The debtor is primarily as well as ultimately responsible for his
own support in jail as elsewhere.

Prior to the statute of 1876, c. 139, the committing creditor
was under no legal obligation to pay for his debtor’s support in
jail, except upon his own response to the request of the jailor
made upon the written complaint of the debtor, provided for in
R. S, c. 113, § 55, or in cases where the town in which the debtor
had his settlement had been called upon and had paid for his sup-
port as a panper. R. S, c. 24, §26. This condition of the law
is expressly recognized by the court in Spring v. Davis, 36
Maine, 399, where it is held, that, nevertheless, if without such
complaint the jailor calls upon the creditor with the knowledge of
the debtor, and the creditor assumes the burden of his support,
the promise of the debtor to reimburse him may beimplied. The
same view of the law was taken in Howes v. Zolman, 63 Maine,
258. When, in 1831, our legislature passed the act, chap. DXX,
entitled “an act for the abolition of imprisonment of honest debt-
ors for debt,” which was the substratum of our subsequent acts for
the relief of poor debtors, they provided in § 14 of said act “that
the keeper of the prison shall be entitled to receive the same that
is allowed by law for the support of other criminals, for the sup-
port of each debtor committed to prison by virtue of the provi-



126 MOPHETERS 9. MORRILL.

sions of this act, to be allowed and paid from the treasury of the
county where he stands committed, under the direction of the
county commissioners.”

In 18385, c. 195, § 15, came the provision for the discharge of
pauper debtors, if the creditor, after eight day’s notice and request,
declined to become responsible and pay or furnish security for
their support, and this provision has been substantially. renewed
in the subsequent revisions of the statutes. DBut, as before
remarked, prior to the statute of 1876, the committing creditor
was under no legal liability for the support of his debtor in jail ;
unless he agreed to be respongible for it on the jailor’s request, or
the debtor had been supported as a pauper by the town where he
had his settlement.

Neither of these facts is stated in the petition ; and the asser-
tion that the creditor was obliged to pay the debtor’s board by
reason of the omission of the justices to require the debtor to pay
it is a legal non sequitur.

Prima focie the jailor or the county would be the party to suf-
fer by the justice’s error; but they do not complain.

Even if we were at liberty to assume that the creditor was in
some way under a legal liability to pay his debtor’s board while
he remained in jail, it would not necessarily follow that he was
injured by the mistake of the justices.

The actual fact may have been quite the reverse. It is not
alleged in the petition that the debtor had sufficient means to pro-
cure his discharge if the statute requirement had been insisted on ;
and the only result of different action on the part of the magis-
trates might have been, his further unavailing detention at an
additional expense to the petitioner. The petitioner seems to
have had the benefit of the disclosure of his debtor’s affairs, which
‘the law contemplates. In no view can it be said that the facts
stated in this petition show that the petitioner was injured by the
mistake of the justices. The application is to the legal discretion
of the court ; and the writ will notbe granted for the correction of
harmless errors. Furbush v. Cunningham, 56 Maine, 184.

Petition dismissed without costs.

ArrrEroN, C. J., Warron, DickersoN, VirgiN and PErrers,
JJ., concurred.
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State vs. THoMas Burke, appellant.

Penobscot, 1876.—January 11, 1877.

Intoxicating liqguors. Words.—Appurtenances.

The designation, in the warrant, of a certain dwelling-house and appurte-
nances occupied by the respondent, is sufficient to authorize the officer to
search an out-building on the same lot with the house, and near to it, but
separate from it by an open space or passage way, when such out-building
is occupied by the respondent mainly as a wood shed for the use of the
house; and the respondent may be convicted of keeping the liquors seized
in such out-building with intent to sell the same in violation of law.

Itis not essential that the warrant should contain a command to this officer
to arrest the respondent, if he shall have reason to believe said respondent
has concealed said liquors about his person; provided the officer is therein
commanded to arrest the respondent, if he shall find said liquors, and he
does find the liquors.

ON EXCEPTIONS.

SEARCH AND SEIZURE complaint and warrant for violation of
the liquor law.

The premises to be searched were designated ag “a certain
dwelling-house and appurtenances.” The mandatory clause in the
warrant did not contain the latter part of the alternative condi-
tion in c. 63, § 85, of the Laws of 1872, “if he shall find liquors,
or have reason to believe such person has concealed them about
his person,” to arrest, etc.; but did contain the direction to arrest,
if he found the liguors. Liquors were found both in the dwelling-
house and in the wood-house near by. The points were raised by
the defendant’s counsel, that “appurtenances” did not cover the
wood house, and that the warrant was informal. The verdict was
guilty ; and the defendant alleged exceptions, which appear in the

opinion.

V. 8. Clark, for the defendant, contended that there was not
a sufficient designation of place as required by the constitutions of
the state and nation, and by the statute, to warrant a search of
the out-building. To the point that “appurtenances,” where used
in a conveyance, would not convey a wood-house, he cited State
v. Robinson, 33 Maine, 564 ; State v. Bartlett, 47 Maine, 388 ;
Washb. on Real Property, vol. II, 664 ; Johnson v. Rayner,
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6 Gray, 107; Wolley v. Groton, 2 Cush. 305 ; Whitney v. Olney,
8 Mason, 282; Co. Lit. 5; Shep. Touch. 94; Woodman v.
Smith, 58 Maine, 79 ; Blake v. Clark, 6 Maine, 436 ; Leonard
v. White, T Mass. 6; Jackson v. Hathaway, 15 Johns. 447;
Harris v. Elliott, 10 Pet. 25 ; Bou. Law Diet. ; Grant v. Chase,
17 Mass. 443.

The extent to which appurtenances will convey land with a
building, is a small amount around the building actually necessary
for the use and occupation of the building. Maddox v. Goddard,
15 Maine, 218. Ammidown v. Ball, 8 Allen, 293. Same v.
Granite Bank, id. 285.

L. A. Emery, attorney general, for the state.

Barrows, J. In the complaint and warrant, the premises to be
searched were designated as a certain dwelling-house and appur-
tenances occupied by the defendant.

It is stated in the exceptions that “the evidence showed that an
outbuilding where two jugs, one rum, and one whiskey, of the
liquors which were seized upon the warrant were concealed, was
distinct and separate from the dwelling-house, but upon the same
lot and near to it and used by the respondent mainly as a wood-
shed for said dwelling-house. One jug of gin was found in the
dwelling-house.” Hereupon the defendant requested the judge to
instruet the jury that the building where the two jugs of liquor
were found, is not covered or included by the description of the
place to be searched ; and that the respondent cannot be convicted
by reasons of his having any possession, ownership, control or
knowledge of the jugs found in the outbuilding, except so far as
the same may have a tendency fo show that the liquor found in
the house was for illegal sale ; and that the defendant can be con-
victed only as to the gin found in the house.

The presiding judge declined so to instruct; and told the jury
in substance that if the outbuilding was on the same lot with the
" respondent’s house and was occupied by him, and by him used as
a barn for his hay and shed for his wood to be consumed in his
house, that the outbuilding would properly come into the designa-
tion of the respondent’s dwelling house and appurtenances, though
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not annexed to the house proper, but separated from it by an open
space Or passage-way.

The defendant excepts, and cites State v. Robinson, 33 Maine,
o964, 570. State v. Bartlett, 47 Maine, 388, 893, in which
it is rightly held that the special designation of the place to be
searched required by the constitution must be such as would, if
used in a deed, be sufficient to describe and convey it.

But it is law as ancient as the days of Keble and Saunders that
even a garden may be said to be parcel of a house and by that
name will pass in a conveyance; and accordingly, in Smith v.
Martin, 2 Saund. 400, the defendant in error held his judgment
and recovered for an injury done to his garden, house and wall which
he had declared were “parcel of a dwelling-house with the appur-
tenances” of which he was seized. And the learned Serjeant
Williams, in a note appended to this case, says “if a man makes a
feoffment of a house with the appurtenances, nothing passes by the
words, ‘with the appurtenances,” but the garden, curtilage and
close adjoining to the house and on which the house is built, and
no other land, although other land has been occupied with the
house.” And he quotes Lord Coke as confirming Lord Hale and
saying that “by the grant of a messuage or house, the orchard, gar-
den and curtilage, do pass without the word appurtenances.”

An examination of the cases cited by the defendant’s counsel to
support the very restricted construction for which he contends,
shows that there was in them all, something in the language of the
grant, or in the facts as to occupation and use which showed an
intent to limit the effect of the conveyance.

In the absence of any such limitation, there can be no doubt
that the grant of a house, occupied by a certain person, with its
appurtenances, would carry with it what is commonly fermed the
house lot and the outbuildings thereon standing used by the occu-
pant of the house for its convenience, whether connected with the
house proper, or, as in the case at bar, separated from it by an
open space Or passage-way.

The ruling here complained of was correct when tested by the
requirements of the constitution as they are stated in State v.
Robinson, and State v. Bartlett, ubi supra. 1 Bishop on Crim.

VOL. LXVI. 9
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Law, § 170. The defendant moved in arrest of judgment, because
the warrant did not command the officer to arrest the respondent
if he ghall have reason to believe said respondent has concealed
said liquors about his person; and he excepts to the overruling of
his motion.

Section 35, of chap. 27, R. 8., as amended by § 5, chap. 63, of
the Laws of 1872, provides that the officer shall be commanded by
said warrant if he shall find said liquors, or shall have reason to
believe such person has concealed them about his or her person,
to arrest, &c. '

The warrant did command the officer to arrest, if he should find
such liquors; and the officer found them.

The warrant did authorize and require the arrest of the defend-
ant then ; and it is not for him to complain that it did not also
authorize his arrest in a contingency which did not occur.

FExceptions overruled.

Arrreron, C. J., Warton, Dickerson, Vireiv and Prrzrs,
JJ., concurred.

Mamve MurvArL MarinE Insurance Company ws. Georee C.
PickeriNG.

Penobscot, 1876.—January 11, 1877.

Promissory notes.

It is not competent for the trustees of a mutual insurance company, which by
virtue of a provision in its charter, has received the promissory notes of
individuals for the security of those concerned in lieu of a capital stock, to
surrender such notes at the request of the promisors, upon no consideration
except the agreement of such promisors to claim nothing of the company
for their use, when they are needed for the payment of the debts of the
company.

Such a transaction would be a violation of the plain intent of the legislature
in the grant of the charter,,and a fraud upon the creditors of the company;
and until the accumulated net profits of the company are equal to the
amount of such notes, that is required by the charter before the company
is allowed to commence business, it is not valid under a by-law of the com-
pany which allows the surrender of such notes, when the interest of the
company requires it, and the safety of the company allows it.
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ON REPORT.

Assumpsit. The defendant signed the agreement head-noted
in the cagse of the same plaintiffs against Hodgkins, ante p. 109,
and also the same note on which this action is brought. After
the evidence was out, the case was reported to the full court for
such judgment as the legal rights of the parties require. The
facts appear in the opinion.

C. P. Stetson, for the plaintiffs.

The note in suit is of same character as the one in Howard v.
LPalmer, 64 Maine, 86.

The only difference in the cases is, that the trustees voted to
surrender Pickering’s note to him, but rescinded the vote before
its surrender.

This does not relieve Pickering from his liability to pay the
note. Brown v. Appleby, 1 Sandf. (N. Y.)170. Brown v. Hill,
1 Sandf. (N. Y.) 629. Zuckerman a. Brown, 33 N. Y. 308.

F. A. Wilson & O. F. Woodard, for the defendant.

Barrows, J. The defendant was one of the signers of the
original agreement, which resulted in the formation of the plain-
" tiff corporation ; he was one of the original trustees named in the
charter, and one of the directors, until the close of the year 1871.

He gave the note in suit, and took out an open policy in Janu-
ary, 1871, in place of a similar note and policy made and issued
in the previous year, under § 9, of the charter, “for the better
security of those concerned.” The liability thereby incurred has
been fully considered by this court, and discussed at large in
Howard v. Palmer, 64 Maine, 86 ; Same v. Hinkley & Egery
Iron Co.,1d..98 ; and M. M. Ins. Co. v. Blunt, id. 95. The
defendant claims that his case is to be distingnished from these ;
because at a meeting held January 26, 1872, the trustees of the
insurance company, upon a communication from himself and two
others relative to the surrender of their notes for $1000 each,
given for open policies, on which they had done no business,
“Voted, that the aforesaid notes be delivered to the respective
parties by the secretary, provided no claim is made by them on
this company for their use.”
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The note was never in fact surrendered ; but has always remain-
ed in the same package with the other notes belonging to the
insurance company in the, custody of its secretary; and shortly
after this vote was passed, at a meetipg of the directors, April 5,
1872, it was formally rescinded ; and the vote of rescission was
unanimously reiterated by the trustees in February, 1873, when
the defendant made a demand upon them for the note.

If this transaction could be regarded as one which the parties
to it might lawfully accomplish, it might well be doubted whether
it would be complete so as to have the effect which the defendant
claims for it, without an actual surrender of the note; although
such surrender was delayed by mere accident, until after the
directors had rescinded the vote. But we cannot regard such a
disposition of the assets of the company, as one which it was com-
petent for the trustees to make, to the injury of its creditors. The
notes given as this was, by the projectors of the enterprise, were
in lieu of capital stock for the company ; and must be regarded as
a trust fund in the hands of the company, “for the better security
of those concerned.” That such was the design of the legislature
is evident from an-examination of the act of incorporation.

It is well said in Howard v. Palmer, uwbi supra: “It would be
in direct violation of the legislative intention, and a gross fraud
upon the dealers, creditors of the company, to hold that the notes
and securities, npon the basis of which the public were induced to
give it credit and transact business with it, were utterly void, or
available only to the extent of the actual insurances indorsed on
the open policies of the company.” It would be equally so to
hold that the managers of the company might consent to the with-
drawal of all or any portion of its capital, which is necessary for
the payment of its debts, upon the futile consideration that no
claim should be made upon the company for its use. By § 15,
of the act of incorporation ; it appears that it was not until the net
profits of the company should exceed fifty thousand dollars, that
any portion of them could be applied to the redemption of the
yearly certificates issued under § 12, to those who embarked their
capital, or more properly speaking their credit, in the risk; and
until that time those certificates were to be subject to any future
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. losses of the company. If the net annual profits were thus to be
withheld until the happening of a contingenecy which apparently
never occurred during the brief business existence of this corpo-
ration, surely the legislature did not contemplate the diminution
of its assets and capital in the mode which the defendant proposes.

Counsel for defendant urge that the case differs from the New
York cases cited for plaintiff by reason of the existence of § 7, of
the by-laws adopted by the corporation.

Again we quote the apt and forcible language of the opinion
in Howard v. Palmer: “The notes, by the seventh by-law, are

. not to be given up; unless the interest of the company requires it,
and the safety of the company allows it. The interest of the
company requires integrity. The safety of the company consists
in its solvency. The surrender of its assets is alike at variance
with its integrity and its solvency. If, by its misfortunes, it has
ceased to be solvent; it can still remain honest.”

In the condition of things here disclosed, the trustees of the cor-
poration could not lawfully surrender the defendant’s note, to the
detriment of its creditors. Defendant defaulted.

Arppreron, C. J., Warron, Dickerson and Vireiy, JJ., con-
curred.

Maine MurvarL Marine Insurance Company ws. Epwin S.
FARRAR.

Penobscot, 1876.—December 22, 1876.
Promissory notes. Trial.

Premium notes for an open policy given under § 9, of the plaintiff’s charter,
“for the better security of those concerned,” are upon good consideration,
and if needed for the purpose of paying claims are enforceable against the
signers.

When a premium note is given for an ordinary open policy, and not under
§ 9, the maker is not liable beyond the earned premium, while the note
remains in the possession of the corporation to which it was given.

When a note was given after the organization of the plaintiff corporation,
and after the amount required by § 10, of the charter to authorize the issu-
ing of policies, it is for the jury to determine whether the note was given
under § 9, and as a part of the security of dealers or as an advance premium
in the usual course of business.
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ON EXCEPTIONS AND MOTION. .

AssumpsIT on a note set out in the opinion.

The defense was that the note was given, not under § 9 of the
charter of the company for “the security of dealers,” but for an
open policy for preminms in advance to be earned by the com-
pany ; that the defendant had paid for all earned premiums, leav-
ing nothing due on the note.

The relation of the company to the signers of notes of similar
form, appears more or less fully in several reported cases.
Howard v. Palmer, 64 Maine, 86. Same v. Hinckley Co., id.
93. Maine Ins. Co. v. Blunt, id. 95. Insurance Co.v. Hodg-
kins, ante, 109. Lron Co.v. Insurance Co., ante, 118. Insur-
ance Co. v. Pickering, ante, 130.

The verdict was for the defendant; the plaintiffs moved to set
it aside, and also alleged exceptions.

Other facts and the points raised in this case, appear in the»
opinion.

C. P. Stetson, for the plaintiffs.

This is an action on a note of $1,001 ; and the only difference
between the case at bar, and the cases, Howard v. Palmer, Same
v. Hinckley & Egery Iron Co., Maine Mutual Marine Ins. Co.
v. Blunt, reported in 64 Maine, 86, 93, 95, is, that Farrar did not
sign the original agreement, as did the parties in those cases.
This is of no consequence. Bouwvier v. Appleby, 1 Sandf. 170.

The agreement of the secretary with Farrar, when the note was
given, that the note should be given up at the end of the season,
was void, should not have been received as evidence, and canno
affect the note. Saeme case, 170, 174.

The whole testimony in the case shows that this note was an
advance premium note, and as such, in case the losses of company
required, the maker was liable to pay it. The original $500 note
was dated April 26th, 1870, on eight months, in the same manner
as the notes given under the agreement, for the better security of
those dealing with the company. Its renewal was dated January,
1871, same as the other notes given under the ninth section of the
charter, and the note in suit given in renewal of that.. The presi-
dent, Mr. Ladd, says that the note in suit was represented as part



MAINE INS. CO. ¥. FARRAR. 135

of the assets of the company—the same as the other notes included
in the annual reports, and sent forth to the public as the capital
upon which those insuring could rely in case of loss—and treated
in every respect as the notes givenin the cases v. Palmer, Hinck-
ley & Egery Iron Co.,and Blunt.

We contend that the verdict was against law and evidence.

Because the testimony shows that this was an advance premium -
note, and as such for the security of those dealing with the com-
pany, could be negotiated to pay losses, and could be enforced so
far as required, to pay the losses of the company.

The plaintiff having given the note to the Maine Mutual Marine
Insurance Company, and having taken an open policy from said
company, was bound to know that it was given under the provisions
of the charter, and bound to know what liabilities he incurred ; he
cannot plead ignorance of the law ; he sent forth his note to the
public to eonstitute with other notes a fund, upon which they could
rely in case they insured in this company, and met with losses.

The charter contemplates that all notes shall be paid to the
full amount, if the liabilities of the company require. :

There were only two classes of notes given or recognized by the
company; 1st, notes given for special policies, notes for the
amount actually insured.

2d, advance premium notes—notes given for open policies ; and
all these notes were the assets of the company, on which the
makers were liable,—on notes given for special policies absolutely,
—on notes for open policies, or advance premium notes, so far as
the liabilities of the company required.

It was not a question of fact for the jury to determine whether
the note was given under § 9, of the charter; but the construction
of the contract was for the court. Swmith v. Faulkner,12 Gray,
255.

F. A. Wilson & C. F. Woodard, for the defendants.

Arpreron, C. J. This is an action of assumpsit upon the fol-

lowing described note :
“Baxgor, January 1, 1872.

Twelve months after date, I promise to pay to the order of the
Maine Mutual Marine Company one thousand and one dollars,
payable at Bangor, Maine, value received. Epwin 8. Farrar.”
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On the margin is written: “Given for special policy No. 115.”
The policy referred to is an ordinary open policy.

By the Special Act of 1870, c. 470, § 9, the plaintiff company,
“for the better security of those concerned,” was authorized to
“receive notes for premiums in advance, of persons intending to
receive policies,” with a power to negotiate them, “for the purpose
of paying claims or otherwise, in the course of its business ;” and a
compensation might be allowed to the signers thereof, at a rate
not *‘exceeding six per cent. per annum.”

By § 10, no policy was to be issued until applications should be
made for insurance to the amount of fifty thousand dollars.

Before the company went into operation and commenced busi-
ness, signatures were obtained to an agreement by parties to
give-their notes for premiums in advance in accordance with the
charter and by-laws of the company. The amount of fifty thou-
sand dollars was obtained; and in April 26, 1870, the company
was duly organized and ready to issue policies.

The notes given in pursuance of the agreement, were for a suf-

“ficient and valuable consideration. The signers by the Tth by-law,
and by a vote of the company, were allowed a compensation from
the profits of the company for their signatures. The notes or
their renewals are held by the plaintiffs, for the security of its
dealers ; and if needed for the purpose of paying claims, are en-
forceable against the signers, whether the plaintiffs are solvent or
insolvent. Howard v. Palmer, 64 Maine, 86.

The policies for which notes under § 9 are given, are open
policies. The makers of the notes have a right to have the amount
paid for premiums indorsed on their notes; but their liability con-
tinues for the balance. Merchants M. M. Co. v. Leeds, 1 Sandf.
S. C.188. Maine M. M. Ins. Co. v. Blunt, 64 Maine, 95. So
in case of renewals, they in like manner may be held liable for the
security of the company, as on the notes originally given, and of
which they are the renewals, when given under § 9. Howard v.
Hinckley & Egery Co., 64 Maine, 93.

The plaintiff corporation having organized, and having obtain-
ed the requisite amount of notes proceeded to the transaction of
business. It might transact any business legitimate to the pur-
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poses of its charter which is usual and customary for insurance
companies. It might issue valued or open policies. If it issued
to its customers open policies for which the insured gave their
notes for the premiums, the makers would not be liable beyond
the earned preminms. Norindeed would they be bound to insure,
but they inight rescind at any time on paying the premiums
written npon the policy and earned. Brouwer v. Hill, 1 Sandf.
S. C. 629. Merchants Mutual Ins. Co. v. De Puga,1 Sandf.
S.C.186. Elwellv. Crocker,4Bosw. 22. Lawrence v. McCready,
6 Bosw. 329.

The plaintiff might increase the number of its notes given for
the security of its dealers, under § 9, and for which the makers
would be entitled to the compensation provided under that section.

The note in suit was given after the vrganization of the plaintiff
corporation, and after they had obtained notes under § 9, for the
amount required by § 10, to authorize their issuing policies of
insurance.

Under the New York charters referred to in the cases cited
from the 1st Sandford’s Reports, the twelfth section mentioned
therein, corresponds to the ninth section of the plaintiff’s charter.

The presiding justice instructed the jury that if the note was
given under the provisions of § 9, of the charter of the plaintiff
. corporation, the verdict should be for the plaintiff; but if the jury
should find it was not given under said section, then their verdict
should be for the defendant.

This instruction is the only one to which exception has been
taken; but it is in strict accordance with the authorities on the
subject. In Merchants’ Mutual Marine Co.v. Rey, 1 Sandf.
S. C. 185, Oakley, C. J., states the law as follows : “When pre-
mium notes are taken subsequent to the organization of the corn-
pany, it is a matter of fact, to be determined by the character of
the note and the evidence, whether it was given as a subscription
note under the twelfth section, to form a part of the fund for the
security of dealers, or was given for premiums in advance in the
_usual course of business of the company.”

The distinction between notes under § 9, which may properly
be termed “subseription notes” and “premium notes,” on erdinary
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open policies issued by insurance companies, is fully recognized
in Elwell v. Orocker,4 Bosw.22. The ruling of the court is fully
sustained by a reference to the authorities cited.

The question whether the note in suit was given under § 9, or
was given as a premium note for an open policy merely, was sub-
mitted to the jury for their determination and their verdict is not
80 at variance with the testimony as to require us to set it aside.

' Lreeptions and motion overruled.

‘Warron, Dickerson, Barrows and Virein, JJ., concurred.
PxrrtErs, J., did not sit.

JorN SmErmAN ws. DanieL E. Irenano and logs.

Penobscot, 1876.—July 1, 1876.
Costs.

In an action to secure a lien on logs, no more than one day’s attendance can
be taxed for the plaintiff, at any one term, until notice of the suit, such as
the court orders, is given.

ON REPORT.

AssumpstT on account annexed, brought to enforce plaintiff ’s
lien on the logs attached.

The personal defendant did not appear, and was defaulted at
the first term of the court, (October term, 1872,) but Shaw &
Ayer, log owners, voluntarily appeared by attorney, and the action
was continued until the April term, 1873, when it was made law,
on report of agreed facts as to logs. At the January term, 1874,
the “agreed statement was discharged” by the full eourt, and “the
case remanded for notice to log owners.”

At the said January term, appears the following entry :

“Plaintiff moves notice on log owners, by publication in Ban-
gor Courier. - ;

W. 8. Clark, for Shaw & Ayer, claimants of logs as owners,
objects to order of notice, unless costs as to travel and attendance
are disallowed to plaintiff, prior to this term. '

Motion allowed, notice ordered, costs to be settled by the court
.on the final disposition of the suit.” '
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Notice was proved at the next April term, and the case con-
tinued to the following October term, when it was made law on
report.

The final adjudication having been in favor of the plaintiff,

against the personal defendant, and against the logs, the case comes
up this term, (April, 1876,) for judgment and taxation of costs.
- The counsel for the log owners, objected to more than travel
and one day’s attendance for plaintiff, for the October term, 1872,
January and April terms, 1873, and the January and April terms,
1874, and invoked the clause in the schedule of fees established
by the court as follows:

“Attendance, thirty-three cents for each day as noted on the
docket, not exceeding ten days, (but actions under reference;
under advisement in the law court; where a party has deceased
and his administrator has not come in; and where the defendant
is out of the state, and the case is waiting service or notice, only
one day’s attendance shall be taxed.)”

The plaintiff claimed ten days’ attendance for each of the above
named terms; or until the day the action was disposed of, which
the clerk taxed and allowed, from which taxation Shaw & Ayer
appealed. Upon a hearing before the judge, he ruled as matter
of law, that plaintiff was entitled to only one day’s attendance,
until notice was proved ; and the plaintiff alleged exceptions.

L. Barker & L. A. Barker, for the plaintiff.
W. 8. Clark, for the claimants.

Warron, J. In an action to secure a lien on logs no more
than one day’s attendance can be taxed for the plaintiff at any one
term until notice of the suit, such as the court orders, is given.
The action is a proceeding in rem as well as in personam ; and
it is a rule, familiar to the profession, that in such a suit judgment
cannot be rendered for the plaintiff until notice of its pendency
is given, such, as in contemplation of law, is notice to all the
world. Notice to the personal defendant (the debtor) is not suf-
ficient. Nor is an appearance by him, or by persons claiming to
be the owners of the logs, sufficient. It cannot be known that
there are not others still, who have an interest in the property,
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and a right to be heard. Hence, as already stated, such notice of
the pendency of the snit must be given as, in contemplation of
law, is notice to all the world. The statute requires the notice to
be such as the court orders. R.S.,ec. 91,§85. Such an order
of notice it is the duty of the plaintiff to obtain. It is also his
duty to see that it is complied with. And until this is done, the
action is not in a condition to be tried or otherwise disposed of
. adversely to the defendants; and there is no occasion for the plain-
tiff or his counsel to remain in attendance upon the court, and
they should not be allowed to do so at the expense of parties
who are in no way responsible for the delay.
Lrceptions overruled.

Avrrreron, C. J.; Dickerson, Barrows, Virein and PErEgrs,
JJ., concurred.

Naraaxter H. DicuineaaMm vs. Horatio W. Broop et al.

Penobscot, 1876.—February 7, 1877.

Promissory notes.

" A note given for intoxicating liquors sold in violation of law, and discounted
by a party in good faith without notice of the illegality, may be collected by
a holder who purchased the note of such party; although the holder at the
time he purchased the note knew of the illegality.

R. S.. c. 27, § 50, construed.

ON EXCEPTIONS.

AssumpsiT, upon a promissory note for $2,397.12, dated Janu-
ary 14th, 1875, payable to the order of J. C. Godfrey & Co., six
months after date, given by defendants, for intoxicating liquors
sold in violation of law.

The note was discounted by the payee, at the Mercantile Bank,
in Bangor, January 15th, 1875, and became the property of the
bank. Subsequently, on the day the note became due it was pur-
chased of the bank by the plaintiff for its full amount.

At the trial, the defendant Blood, upon the ground that the
note was given for intoxicating liquors, offered testimony to show
that the plaintiff, at the time of his purchase, had notice of the ille-
gal consideration for which the note was given.
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The court ruled thereupon that the plaintiff took the note with
_ all the rights of the bank, and excluded the testimony offered, the
plaintiff not relying upon his own want of notice, but on the rights
of the bank, his grantor entirely.

The verdict was for the plaintiff'; the defendant, Blood, alleged
exceptions.

W. 8. Clark, for the defendant, cited Field v. Tibbetts, 57
Maine, 358 ; and contended in substance that though true it was
- that an action could be maintained by the bank, a purchaser of the
note without knowledge of the illegal consideration; and by the
common law, could also be maintained .by the party who pur-
chased of the bank even with such knowledge; yet by the statute
the common law was so modified as to preclude any party who
purchased the note, even before its maturity with such knowledge
from recovering ; that the defendant did not, to use a common
phrase, step into the shoes of the bank, an innocent holder.

F. A. Wilson & C. F. Woodurd, for the plaintiff.

Prrers, J. The note sued in this case was given for intoxicat-
ing liquors sold in violation of law.

By R. 8., c. 27, § 50, in the hands of the payee, no action could
be maintained upon it. But it was discounted by a bank, in good
faith, before its maturity, for a valuable consideration and without
notice of any illegality. By such a party an action could be main-
tained upon it. The bank afterwards sold the note on the day it
became due, to the plaintiff, who had been notified of the illegality
before that time. One of the defendants took an exception at the
trial to the ruling, that the plaintiff succeeded to all the rights of the
bank in the paper when he purchased of them notwithstanding he
had notice of the illegality at the time.

The ruling was right.  The section cited declares that its pro-
visions shall not “extend to” negotiable paper in the hands of a
party situated as the bank was. Such a provision certainly should
not affect the paper after it has passed beyond such hands. The
inhibition of the statute would in some degree extend to and inju-
riously affect an innocent holder, if he could not enjoy the same
privileges respecting the use or collection of the note as he would
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have as owner of any ordinary piece of negotiable paper. The
defendants are not injured by the transfer. It is immaterial to
them whether the note is enforced in the name of A. or B. The
holder of the note in this case must stand upon the same footing
as a purchaser of paper does who has notice that a note was fraud-
ulently obtained by a payee, but who buys it of a prior holder
against whom no such defense can be set up; as in the case of
Roberts v. Lane, 64 Maine, 108, and in cases cited in that case.
See Field v. Tibbetts, 57 Maine, 358.

It is contended that, if this construction is a correct one, the
original payee, who has fraudulently put the note upon the mark-
et, conld himself buy and sue it in his own name. But that is not
so. He is, however, the only person who could not by purchase
succeed to the rights of the first innocent holder. And he would
be excluded, not upon the ground of notice, but entirely upon
another principle applying to his case; and that is, because he was
privy to the original illegality and frand. He could purchase the
note, but would be estopped by his own fraud and wrong from
enforcing it. See on this point the discussion in Bailey v. Bailey,
61 Maine, 361. ' Exceptions overruled.

Arrreron, C. J., Warron, DickersoN, Barrows and ViIrGIN,
JJ., concurred.

State ws. Taomas E. Fremmine.

Penobscot, 1876.—February 15, 1877.
Jurors. Abatement.

An indietment found by a grand jury drawn by virtue of venires not having
the seal of the court upon them, is illegal and void; and the defect is one
which cannot be cured by amendment, or by special act of the legislature.

In a criminal case a plea in abatement is sufficient, if it is free from duplicity
and states a valid ground of defense to an indictment in language sufficient-

ly clear not to be misunderstood: the strictest technical accuracy, such as is
sometimes required in purely dilatory pleasin civil suits, will not be exacted.

ON EXCEPTIONS.
InprcrMENT charging the defendant with being a common seller
of intoxicating liquors at Bangor, in the county of Penobscot, on
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the first day of September, A. D. 1875, and to the time of finding
the indictment at the February term, A. D. 1376.
(Signed.) A true bill. Emore C. Smart, Foreman.
The defendant seasonably filed the following plea in abatement :
“STATE OF MAINE.

Penobscot Scilicet : Supreme Judicial Court,
for the State of Maine, and at the February term thereof, in the
year of our Lord one thousand eight hundred and seventy-six, for
the transaction of criminal business.

State of Maine, by indictment against Thomas E. Flemming.

And on the sixth day of March in the year of our Lord one
thousand eight hundred and seventy-six.

And now the said Thomas E. Flemming, in his own proper
person, cometh into said court, and having heard the said indict-
ment against him read saith, that the said State of Maine ought
not to further prosecute the said indictment against him, the said
Thomas E. Flemming, because, he saith, that Emore C. Smart, of
Bangor, in said county of Penobscot, who at said February term
of said court, did serve and act in finding and returning said in-
dictment into said court, at said February term thereof, as one of
the grand jurors by whom said indictment at the said term of said
court was found and returned into said court, at said term thereof,
which said indictment so as aforesaid found, was returned into said
court as aforesaid, on the eleventh day of February, in the year
of our Lord one thousand eight hundred and seventy-six, was not,
at the time he so served and acted as aforesaid, and at the time
said indictment was found and returned as aforesaid, duly and
legally qualified to serve as said grand juror, in this: that said
Emore C. Smart was drawn as said grand juror, pursuant to and
in obedience to a supposed writ of venire facias, which said sup-
posed writ of venire facias, was issued from said court, by Ezra C.
Brett, clerk thereof, on the second day of August, in the year of
our Lord one thousand eight hundred and seventy-five, and was
not at the time it was so issued, nor at the time said Smart was so
drawn as said grand juror, under the seal of said court, which said
supposed writ of venire facias, with the return thereon, said
Thomas E. Flemming, here produces now in court, which said sup-



144 : STATE 9. FLEMMING.

posed writ of venire facias is in words and figures as follows,
viz: [Here follows the venire signed by E. C. Brett, clerk.]
with return upon said supposed writ of venire facias, in words
and figures as follows, to wit: [Here follows the return signed
George A. Bolton, constable of Bangor.]

Without thisthat said Smart was drawn as said grand juror, pur-
suant to any venire, except said supposed writ of venire facias, here-
inbefore set forth in this plea.

And this the said Thomas E. Flemming is ready to verify.

‘Wherefore the said Thomas E. Flemming prays judgment of said
indictment, and that the same may be quashed.

(Signed.) Thomas E. ﬁ'lemmzng

State or MaiNg, PeNoBscor, &s., SupreEME Jupiciar Courr, Feb-
ruary term, in the year of our Lord one thousand eight hundred
and seventy six, and for the transaction of criminal business.

State of Maine by indictment against Thomas E. Flemming.

Personally appeared this sixth day of March in the year of our
Lord one thousand eight hundred and seventy-six, the before-
named said Thomas E. Flemming, respondent, in said indictment,
and made oath that the foregoing plea by him subscribed is true
in substance and in fact.

Before me, James F. Rawson, Justice of Peace and Quo.”

To the plea in abatement, the county attorney demurred gener-
ally ; the defendant joined. The court sustained the demurrer,
adjudged the plea in abatement bad, and ordered judgment for
the state, ruling that the defendant could not plead over. The
defendant alleged exceptions.

At the same February term, the grand jury returned a large
number of other indictments for violations of the liquor law ; and
when it was discovered that the venires for the grand jury had
been issued without the seal of the court upon them, it was claimed
that this defect was fatal to the validity of the indictments; on
application, the legislature then in session, passed an act declaring
the indictments valid. A motion was also made to have the veni-
res amended by affixing a seal to them. These questions were
also submitted to the law court.



STATE ¥. FLEMMING. 145

J. Varney, for the defendant, argued the unconstitutionality of
the healing act, and Z. H. Appleton, on the same side, the suffi-
ciency of the plea in abatement.

Mr. Varney, inter alia, said the indictment against the respond-
ent was found February 11, 1876, and on February 22, the legis-
lature on the morning hour of the last day of its session, under a
suspension of its rules, after the respondent had been brought to the
bar, and without notice to him, and for the purpose of affecting and
deciding his case, passed the following act, entitled “an act to
make valid the drawing of grand jurors for the county of Penob-
scot.” :

“Sgc. 1. The venires issued for draft of grand jurors to serve at
the supreme judicial court, within and for the county of Penob-
scot, for the year of our Lord eighteen hundred seventy-five and
eighteen hundred and seventy-six, are hereby made valid and law-
ful venires, notwithstanding the same were issued without the seal
of the court thereon ; and no act or presentment of said grand
jurors shall in any wise be invalidated in law by reason of any
such defect in issuing said venires.

Skc. 2. This act shall take effect when approved.” .

This is the act and its title, passed to affect this case and decide it.

A great man of New England in the discussion of a constitu-
tional question, which has been accounted in all its bearings, the
most important one ever mooted in any forum in this country,
said, “words are things, and things of mighty influence in the dis-
cussion of legal and political questions, because a just conclusion is
often avoided or a false one reached, by the adroit substitution of
one phrase or one word for another.”

And we suggest that instead of the title which the legislature
gave to this act, many other titles, much more significant of its
intended scope and effect, and much more suggestive of its vicious
character might be given it.

For example would it not be as well to entitle it, an act :

“To make good a void indictment.”

“To make that a grand jury which was not when it acted.”

“To hold and punish a man criminally arraigned who otherwise
could not be held.”

VOL. LXVI. 10
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“To deprive a respondent, in a pending criminal case, of a plea.”
“To make good a void writ, because the court which issued it
* will not.” )

“To modify and change, in a particular pending case, the gen-
eral and standing law of the state.”

“To suspend as to Penobscot county, in the years 1875 and 1876,
the law applicable in those years to all other counties, and applica-
ble to that county in all other years.”

“To, by retrospective action, invade the judicial province, and
decide a pending case.”

All these things, if the act is applicable to this case, it must do.

Mr. Appleton, in support of the various points of his argument
on the plea in abatement, cited: 2 Lil. Ent. 675. 2 Tidd Pr. 714.
5 Bac. Abr. pp. 377 and 380. 2 Hale’s P. C. 260-1, 471. 2 Hawk,
P. C. 277, 347,371,571-2. Statev. Lightbody, 38 Maine, 200. R.
S.,e 106,87,9, &c.;c. 134, §1, &c., §18; ¢. T7,§ 4. Bailey v.
Smith, 12 Maine, 196. 7%bbetts v. Shaw, 19 Maine, 20